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THE 

AMERICAN  AND  ENGLISH 

ENCYCLOPEDIA  OF  LAW. 


tttc      A  T  atin  word  used  in  the  sense  of  law,  rights.1 
^TcCEEMSroi-See  the  title  Joint  Tenants  and  Tenants  in 
rrnvrivroN  vol  17  p.  646,  and  references  there  given. 

C°roST'  (See  also  JUSTLY,  /w/.)  —  The  word  "just"  as  an  adverb  of  , me  ,s 
equivalent  to  "  at  this  moment,"  or  '<  the  least  poss.ble  time  since.  - 


1.  General  Law. —  In  holding  thai  a  bill  in 
equity  would  lie  to  set  aside  an  agreement 
which  had  been  entered  into  by  both  parties 
under  a  mutual  mistake  as  to  the  title  to  the 
subject-matter  of  the  agreement,  Lord  West- 
bury  used  the  following  language :  It  is  said, 
Ignorantia  juris  hand  excusat,  but  in  that 
maxim  the  word  j«  is  used  in  the  sense  of 
denoting  general  law,  the  ordinary  law  of  the 
country.  But  when  the  word  j*s  is  used  in 
the  sense  of  denoting  a  private  right,  that 
maxim  has  no  application.  Private  right  of 
ownership  is  a  matter  of  fact,  it  may  be  the 
result  also  of  matter  of  law;  but  if  parties  con- 
tract under  a  mutual  mistake  and  misappre- 
hension as  to  their  relative  and  respective 
rights,  the  result  is  that  that  agreement  is  lia- 
ble to  be  set  aside  as  having  proceeded  upon  a 
common  mistake."  Cooper  v.  Phibbs,  L.  R.  2 
H  L  149  170.  See  also  Beauchamp  v.  Winn, 
L  R  6  H  L.  223;  Freichnecht  v.  Meyer,  39 
N.  J.  Eq.  560;  Macknet  v.  Macknet,  29  N.  J. 

EJus9ad  Rem  or  in  Re.  — In  McFadden  v. 
Blocker,  (Indian  Ter.  1899)  48  S.  W.  Rep. 
1049,  it  was  said:  "  A  judgment  creditor  has 
neither  jus  in  re  nor  jus  ad  rem  in  the  debtor  s 
land,  but  only  the  right  to  make  his  hen 
effectual  by  a  sale  under  execution.    1  Black 
Tudgm.  400;   2  Freem.  Judgm.  338.     H  >s 
otherwise  with  an  attachment.    It  is  specific 
and  when  perfected  the  creditor  has  &  jus  ad 
rem     '  The  jus  ad  rem,  or  right  in  the  prop- 
erty to  the  amount  of  the  debt  or  lien  on  prop- 
erty susceptible  of  being  satisfied  out  of  it,  is 
absolutely  essential  to  an  action  against  the 
property  as  a  thing  indebted.'   Wap.  Attachm. 
1,  §  6." 

'  A  maritime  lien  is  &  jus  in  re.  Merchants 
Mut.  Ins.  Co.  v.  Baring,  20  Wall.  (U.  S.)  163. 

Jus  Eminens.  —  In  Gilmer  v.  Lime  Point,  18 
Cal.  251,  it  was  said:  "  To  each  and  every 
sovereignty  belong  certain  rights  which  are 
deemed  essential  to  its  existence.  These  are 
called  by  the  civilians  jtira  majestatis,  or  rights 
of  sovereignty.  Among  them  is  the  jus  emi- 
nens, or  the  supreme  power  of  the  state  over 
its  members,  and  whatever  belongs  to  them. 
18  C.  of  L. — I 


When  applied  to  property  alone,  it  is  called 
the  dominium  eminens,  or  the  right  of  eminent 
domain;  thai  is,  the  right  of  the  sovereignty 
to  use  the  property  of  its  members  for  the 
public  good  or  public  necessity.'' 

Jus  Indigenae.  —  A  home-born  right.   Clark  v. 

Mitchell,  64  Mo.  573-  „  . 

Jus  Privatum  —  Jus  Publicum  — Jus  Regium. 

—  In  Providence  Steam-Engine  Co.  v.  Provi- 
dence, etc.,  Steamship  Co.,  12  R.  I.  358,  it  was 
said-  "  Hale  distinguishes  three  sorts  of  rights 
in  ports  and  shores:  first,  the  jus  privatum,  or 
riant  of  property  or  franchise;  which  was 
always  subject  to,  second,  the  jus  publicum,  or 
public  right  of  passage  and  navigation;  and, 
third,  the  jus  regium,  or  governmental  right, 
the  right  of  superintendence  and  control. 

In  Munn  v.  Illinois,  94  U.  S.  126,  it  was 
said  -  "  We  find  that  when  private  property  is 
■  affected  with  a  public  interest,  it  ceases  to  be 
juris  privati  only.'    This  was  said  by  Lord 
Chief  Justice  Hale  more  than  two  hundred 
years  ago,  in  his  treatise  De  Portions  Mans,  I 
Harg  Law  Tracts  78,  and  has  been  accepted 
without  objection  as  an  essential  element  in 
the  law  of  property  ever  since.    Property  does 
become  clothed  with  a  public  interest  when 
used  in  a  manner  to  make  it  of  public  conse- 
quence, and  affect  the  community  at  large. 
When  therefore,  one  devotes  his  property  to 
a  use  in  which  the  public  has  an  interest,  he 
in  effect  grants  to  the  public  an  interest  in  that 
use  and  must  submit  to  be  controlled  by  the 
public  for  the  common  good,  to  ihe  extent  of 
the  interest  he  has  thus  created."  . 

Jus  Publicum.  —  In  Atty.-Gen.  v.  Eau  Claire, 
37  Wis.  445,  it  was  said:  "  It  is  sufficient  here 
to  hold  that  proceedings  to  restrain  municipal 
undertakings  or  municipal  taxation, in  ordinary 
cases,  belong  appropriately  to  the  original 
jurisdiction  of  the  circuit,  and  not  of  this  court. 
These  are  questions pubhci  juris,  as  are  title 
to  local  public  office,  performance  of  local  offi- 
cial duty,  use  of  local  highways,  maintenance 
of  local  public  buildings,  abuse  of  local  power 
or  franchise,  and  kindred  local  matters. 

2.  State  v.  Hinton,  49  La.  Ann.  1354.  hold- 
ing that  to  aver  that  an  offense  had  just  come 
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JUST. 


Definition. 


is  used  as  an  adjective  in  several  phras 
table.    For  examples  see  the  notes.1 

to  the  knowledge  of  an  officer  with  auihority 
to  prosecute  implied  that  which  would  be  con- 
veyed by  the  more  explicit  form  of  statement 
that  it  had  not  before  been  made  known  to  any 
public  officer. 

Just  Before.  —  In  Kellett  v.  Stannard,  2  Ir. 

C.  L.  156,  in  an  action  for  shooting  a  dog,  the 
defendant  pleaded  ihzXjuat  before  he  shot  ihe 
dog  it  was  worrying  his  sheep.  It  was  held 
that  "just  before  "  should  not  be  construed  as 
"  at  the  time  when,"  or  as  implying  that  the 
dog  had  attacked  the  sheep  and  was  about  to 
renew  the  attack.     Compare  Janson  v.  Brown, 

1  Campb.  41. 

1.  Little  Weight  Attached  to  Term.  —  In  Ex  p. 
Cocks,  21  Ch.  D.  403,  Jessel,  M.  R.,  said: 
"  The  word  just  does  not  add  much  weight, 
though  it  may  add  a  little.  It  means  that 
some  substantial  reason  must  be  shown." 
This  case  was  upon  the  construction  of  "just 
cause." 

Just  Allowances.  —  By  an  English  rule  of 
court  it  was  provided  that  in  taking  any  ac- 
count directed  by  any  judgment  or  order  all 
just  allowances  should  be  made  without  any 
direction  for  that  purpose.  In  the  following 
cases  the  court  has  determined  what  are  or  are 
not  Just  allowances  within  the  meaning  of  this 
rule:  In  re  Sherwood,  3  Beav.  338;  Sandon  v. 
Hooper,  6  Beav.  246;  Nelson  v.  Duncombe,  g 
Beav.  2ti;  Featherstonhaugh  v.  Turner,  25 
Beav.  392;  Harbin  v.  Darby,  28  Beav.  325; 
Wilkes  v.  Saunion,  7  Ch.  D.  188;  Walters  v. 
Woodbridge,  7  Ch.  D.  504;  In  re  Norrington, 
13  Ch.  D.  654;  Trotter  v.  Maclean,  13  Ch.  D. 
574;  Rees  v.  Metropolitan  Board  of  Works,  14 
Ch.  D.  372;  Union  Bank  v.  Ingram,  16  Ch.  D. 
56;  Shepard  v.  Jones,  21  Ch.  D.  476;  Boling- 
broke  v.  Hinde,  25  Ch.  D.  795;  Tipton  Green 
Colliery  Co.  v.  Tipton  Moat  Colliery  Co.,  7  Ch. 

D.  192;  In  re  United  Merthyr  Collieries  Co., 
L.  R.  15  Eq.  46;  ///  re  Bird,  L.  R.  16  Eq.  203; 
Waters  v.  Shaftesbury,  L.  R.  2  Ch.  231;  Black- 
ford v.  Davis,  L.  R.  4  Ch.  304;  Vyse  v.  Foster, 
L.  R.  8  Ch.  309;  Fearns  v.  Young,  10  Ves.  Jr. 
184;  Crump  v.  Baker,  18  Ves.  Jr.  285;  Graham 
v.  Graham,  1  Ves.  262;  Scattergood  v.  Har- 
rison, Moselv  12S;  Graham  v.  Wickham,  2  De 
G.  J.  &  S.  497;  Bennett  v.  Wyndham,  4  De  G. 
F.  &  J.  259;  Lloyd  v.  Lloyd,  23  W.  R.  787; 
Fulton  v.  Andrew,  24  W.  R.  979;  Moore  v. 
Frowd,  3  Myi.  &  C.  45;  Campbell  v.  Norwich, 

2  Myl.  &  C.  406;  Sheriff  v.  Axe,  4  Russ.  33; 
Godfrey  v.  Watson,  3  Atk.  518;  JollifTe  v. 
Hector,  12  Sim.  398;  Robinson  v.  Pett,  3  P. 
Wms.  249;  Rrown  v.  De  Tastet,  Jac.  284;  Cook 
•v.  Collingride;e,  Jac.  607;  Nightingale  v.  Law- 
son,  1  Cox  Ch.  23. 

Just  Claim  —  Attachment.  —  An  action  was 
brought  in  which  an  attachment  issued  on  an 
affidavit,  and  the  defendant  moved  tc  discharge 
the  attachment  on  the  ground  that  the  affidavit 
did  not  sufficiently  show  that  the  plaintiff's 
claims  were  just  as  required  by  law.  Tin- 
court  sustained  the  motion,  Valentine,  J.,  say- 
ing: "  The  court  below  decides  that  the  affi- 
davit does  not  sufficiently  show  that  the 
plaintiff's  claims  are  just.  Sub.  2,  §  200, 
Comp.  Laws  1862,  p.  155.  All  that  the  affi- 
davit states  upon  this  subject,  as  to  claims 


s  in  the  sense  of  right,  fair,  and  equi- 


numbered  I  and  2,  is  as  follows:  It  states  that 
the  plaintiff  '  ought  justly  to  recover  the 
amounts  ihereol;'  and  near  the  close  of  the 
affidavit  it  states  generally  as  to  all  the  claims, 
six  in  number,  '  that  the  several  sums  claimed 
by  the  plaintiff  are  justly  due."  *  *  *  The 
words  just  and  'justly'  do  not  always  mean 
just  and  justly  in  a  moral  sense,  but  they  not 
unfrequently,  in  their  connection  with  other 
words  in  a  sentence,  bear  a  very  different 
signification.  It  is  evident,  however,  that  the 
word  just  in  the  statute  means  just  in  a  moral 
sense;  and  from  its  isolation,  being  made  a 
separate  subdivision  of  the  section,  if  is  in- 
tended to  mean  morally  just  in  the  most  em- 
phatic terms.  Ihe  claim  must  be  morally 
just,  as  well  as  legally  just,  in  order  to  entitle 
a  party  to  an  attachment."  Robinson  v. 
Burton,  5  Kan.  299.  In  this  case  the  court 
permitted  the  plaintiff  to  amend  her  affidavit 
within  ten  days,  and  did  not  then  dissolve  the 
attachment;  but  when  the  amended  affidavit 
was  filed  it  appeared  that  all  its  material  aver- 
ments were  in  the  present  tense  and  did  not 
relate  back  to  the  date  of  the  original  affidavit, 
for  which  reason  the  court  then  dissolved  the 
attachment.  See  also  the  title  Attachment,  3 
Encyc.  of  Pl.  and  Pr.  3. 

Same  —  Insurance  Policy.  —  By  a  clause  of  a 
policy  of  life  insurance,  which  was  conditioned 
to  be  void  if  the  one  whose  life  was  insured 
should  die  by  his  own  hand,  it  was  provided 
that,  before  demanding  payment  in  case  of 
death,  due  and  satisfactory  proof  should  be 
made  to  the  company  of  death  and  of  the. fust 
claim  of  the  assured.  It  was  held  that  "just 
claim  "  had  reference  to  the  title  or  claim  10 
the  policy,  and  not  to  the  justness  of  the  cause 
of  action  thereon,  and  proof  that  death  had 
occurred  by  suicide  did  not  render  the  proof 
unsatisfactory.  Charter  Oak  L.  Ins.  Co.  v. 
Rodel,  (U.  S.)  6  Cent.  L.  J.  55. 

Just  Compensation.  (See  also  the  title  Eminent 
Domain,  vol.  10,  p.  1132.)  —  The  constitutions 
of  the  several  states  generally  provide  that 
private  property  shall  not  be  taken  for  public 
use  without  just  compensation.  In  Virginia, 
etc.,  R.  Co.  v.  Henry,  8  Nev.  171,  the  court 
said:  "  It  is  difficult  to  imagine  an  unjust 
compensation;  but  the  word  just  is  used  evi- 
dently to  intensify  the  meaning  of  the  word 
'  compensation,'  to  convey  the  idea  that  the 
equivalent  to  be  rendered  for  property  taken 
shall  be  real,  substantial,  full,  ample;  and  no 
legislature  can  diminish  by  one  jot  the  rotund 
expression  of  the  constitution."  See  also 
Motjongahela  Nav.  Co.  v.  U.  S.,  148  U.  S.  326; 
Isom  v.  Mississippi  Cent.  R.  Co.,  36  Miss.  313. 

Just  compensation  means  a  fair  and  full 
equivalent  for  the  loss  sustained.  Grand  Ave. 
R.  Co.  v.  People's  R.  Co.,  132  Mo.  46. 

In  Bigelow  v.  West  Wisconsin  R.  Co.,  27 
Wis.  487,  it  was  said  that  "just  compensation 
consists  in  making  the  owner  good  by  an 
equivalent  in  money  for  the  loss  he  sustains  in 
the  value  of  his  property,  by  being  deprived  of 
a  portion  of  it."  And  see  Laflin  v.  Chicago, 
etc.,  R.  Co.,  33  Fed.  Rep.  415;  Spring  Valley 
Water  Works  v.  Drinkhouse,  92  Cal.  536; 
Yulee  v.  Canova,  11  Fla.  10;  Wilson  v.  Rock- 
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(See  also  LAW,  post.)  ■ —  J  ustice  is  the  dictate  of  right  according 


ford,  etc.,  R.  Co.,  59  HI-  273;  Henry  ».  Du- 
buaue  elc:,  R.  Co.,  2  Iowa  288;  Metropolitan 
R  CoV  Highland  St.  R.  Co..  118  Mass.  290; 
Louisiana,  etc.,  Plankroad  Co.  v.  Pickett,  25 
Mo.  539;  Virginia,  etc.,  R.  Co.  »  Elliott,  5 
Nev  360-  Carson  v.  Coleman,  11  N.  J.  Eq. 
io8-'Lovveree  v.  Newark,  38  N.  J.  L.  155;  Sim- 
mons v.  Passaic,  42  N.  J.  L.621;  State -  v.  Hud- 
s.n  County,  55  N.  j.  L  88;  Bloodgood  *. 
Mohawk,  etc.,  R.  Co.,  18  Wend.  (N  Y.)  35 1 
Rome,  etc.,  R.  Co.  v.  Gleason  42  N.  Y.  App. 
Div  533-  Putnam  v.  Douglass  County,  0  Ure- 
eon'328-' Fisher  v.  Baden  Gas  Co.,  138  Pa.  St. 
306-  Bigelow  v.  West  Wisconsin  R.  Co.,  27 
Wis.  478;  Parks  v.  Wisconsin  Cent.  R.  Co., 
33  Wis.  413.  ,  . 

"Just  or  Convenient."  —  As  used  in  section 
2<  subsection  8,  of  the  Judicature  Act  1873, 
see  Manchester,  etc.,  Dist.  Banking  Co.  v. 
Parkinson,  37  W.  R.  264;  Hedley  v  Bates,  49 
L  T  Ch.  170;  Beddow  v.  Beddow,  9  Ch.  D.  89. 

'just  Debts.'—  In  Smith  -v.  Porter,  r  Binn. 
(Pa  )  209,  it  was  held  that  a  debt  which  was 
barred  by  the  statute  of  limitations  was  not 
revived  by  a  clause  in  a  will  ordering  the  pay- 
ment of  all  the  testator's  just  debts.  See  also 
Peck  v.  Botsford,  7  Conn.  172,  18  Am.  Dec.  92; 
Collamore  v.  Wilder,  19  Kan.  67;  Martin  v. 
Ga^e  9  N.  Y.  398.  And  see  the  titles  Debts, 
vol?  8,  p.  985;  Limitation  of  Actions;  Wills. 

A  testator  directed  the  payment  of  his  just 
debts.  It  was  held  that  his  just  debts  did  not 
include  his  promissory  note  for  a  valuable  con- 
sideration, given  while  an  infant,  on  which  he 
had  paid  a  part  before  coming  of  age.  Smith 
v.  Mayo,  9  Mass.  64.  .  . 

But  an  unqualified  and  unconditional  ac- 
knowledgment of  a  debt  as  originally  just  and 
yet  subsisting  removes  the  bar  of  the  statute 
of  limitations  if  made  in  the  lifetime  of  the 
debtor.    De  Forest  v.  Hunt,  8  Conn.  179- 

The  expression  in  a  will,  "all  my  just  debts," 
includes  all  the  testator's  debts  whenever  and 
wherever  contracted,  and  therefore  includes  a 
debt  contracted  by  him  after  the  making  of  the 
will  and  contracted  in  a  country  other  than 
that  of  his  domicil  and  secured  upon  property 
situated  in  that  other  country.  The  burden  of 
showing  that  the  words  have  a  less  extensive 
meaning  lies  on  him  who  asserts  their  re- 
stricted operation.  Maxwell  v.  Maxwell,  L. 
R.  4  H.  L.  506. 

Just  and  Equitable.  —  An  English  statute 
enumerated  certain  specific  grounds  for  the 
winding  up  of  companies,  and  further  pro- 
vided that  the  companies  might  be  wound  up 
upon  other  just  and  equitable  grounds.  It 
was  held  that  the  words  "just  and  equitable  " 
were  to  be  construed  as  relating  only  to  matters 
ejusdem  generis  with  the  grounds  for  winding  up 
mentioned  specifically.  In  re  Amalgamated 
Syndicate,  (1897)  2  Ch.  600.  And  see  also  upon 
the  construction  of  this  statute,  In  re  Hors- 
ham Industrial,  etc.,  Soc,  70  L.  T.  N.  S.  801; 
In  te  Brinsmead,  (1897)  1  Ch.  406. 

Same  —  Taxation.  —  See  the  title  Taxation. 
Just  and  Fair.  —  The  meaning  of  the  words 
"just  and  fair,"  as  used  in  the  New  York  stat- 
ute entitled  "  of  voluntary  assignments  by  a 
debtor  imprisoned  in  execution  in  civil  causes" 
(2  Rev.  Stat.,  c.  5,  pt.  2,  art.  6,  since  repealed). 


was  discussed  at  length  in  the  case  of  a  peti- 
tioner confined  in  jail  as  a  public  defaulter. 
The  court,  per  Smith,  J.,  in  refusing  his  dis- 
charge, said:  "The  statute  declares  that  if 
the  court  is  satisfied  that  the  petition  and  ac- 
count of  the  applicant  are  correct  and  that  his 
'  proceedings  are  just  and  fair,'  it  shall  order 
an  assignment  to  be  made  of  his  property  and 
that  he  be  discharged  from  imprisonment. 
*  *  *  If  his  affidavit  is  in  any  respect 
untrue  — if  the  account  of  his  property  is  in 
any  essential  respect  incorrect  in  a  matter  or 
manner  implying  that  the  debtor  purposely 
concealed  any  portion  of  his  ptoperty  and  did 
not  intend  to  make  a  full  and  complete  dis- 
closure in  respect  to  it,  but  designedly  kept 
back  something  for  the  futuie  benefit  of  him- 
self or  family,  or  intentionally  withheld  any 
important  or  proper  information  in  respect  to 
its  condition  or  in  respect  to  charges  or  liens 
thereon  —  then  his  proceedings  will  not  be  just 
and  fair  within  the  true  intent  of  this  statute.' 
People  v.  White,  (Supm.  Ct.  Spec.  T.)  14  How. 
Pr.  (N.  Y.)  498.  , 

The  above  view  of  the  meaning  ol  just  ana 
fair  "  was  followed  by  Daly,  J.,  in  Matter  of 
Roberts,  (C.  PI.  Spec.  T.)  59  How.  Pr.  (N.  Y.) 
141,  8  Dalv  (N.  Y.)  95.  See  also  Matter  of 
Finck,  (Supm.  Ct.  Spec.  T.)  59  How  Pr  N. 
Y.)  145;  Matter  of  Watson,  2  E.  D.  Smith  (N. 
Y  )  429'  Matter  of  Fowler,  (C.  PI.  Gen.  T.)  59 
How  Pr  (N.  Y.)  148;  In  te  Haight,  (County 
Ct.)  n  Civ.  Pro.  (N.  Y.)  227;  Matter  of  Btady, 
69  N.  Y.  215. 

Just  and  Legal  Excuse  for  Not  Stopping  at  Sta- 
tion. —  See  Reed  v.  Duluth,  etc.,  R.  Co..  100 
Mich.  507.    And  see  the  title  Stations. 

Just  and  Probable  Cause.—  In  an  action  for  false 
imprisonment  the  court  thus  distinguished 
just  cause  and  probable  cause:  "  The  plain- 
tiff's first  instruction  uses  the  words  'just 
cause  '  for  '  probable  cause,'  and  it  is  to  that 
extent  erroneous,  for  while  '  probable  cause  ' 
is  'just  cause,'  'just  cause'  may  be  and  is 
something  else;  and  hence  is  misleading,  so 
far  as  the  jury  is  concerned,  for  it  may  be 
taken  to  mean  full  or  complete  cause,  such  as 
would  secure  the  criminal  conviction  of  the  de- 
fendant. '  Probable  cause  '  is  a  state  of  facts 
actually  existing,  known  to  the  prosecutor 
personally  or  by  information  derived  from 
others,  which  would  lead  a  reasonable  man,  of 
ordinary  caution,  acting  conscientiously  upon 
these  facts,  to  believe  a  person  guilty  of  an 
offense  justifying  his  arrest,  and  is  a  question 
of  law  for  the  court.  Vinal  v.  Core,  18  W .  Va. 
n  "  Claiborne  v.  Chesapeake,  etc.,  R.  Co.,  4'' 
W.  Va.  371.  See  also  the  title  False  Impris- 
onment, vol.  12,  p.  728. 

Just  and  Reasonable.  —  The  phrase  just  and 
reasonable"  has  been  frequently  used  and 
construed  in  both  England  and  the  United 
States  in  regard  to  the  contracts  made  by  com- 
mon carriers  limiting  their  liabilities  I  he 
leading  American  case  upon  this  subject  is 
New  York  Cent.  R.  Co.  v.  Lock  wood,  17  Wall. 
(U  S)  357.  The  question  of  limitation  ot 
liability  is  fully  treated  in  the  titles  Carriers 
of  Goods,  vol.  5,  P-  288;  Carriers  of  Live 
Stock,  vol.  5,  p.  453-  ,  ,  , 

As  to  what  constitute  just  and  reasonable 
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in  the  common  consent  of  mankind  generally,  or  that  portion  of  mankind  who 
may  be  abated  in  one  government  or  who  may  be  governed  by  the  same 
principles  or  morals.1 


limitations  see  the  following  English .cases: 
Pardington  v.  South  Wales  R.  Co  i  H  &  N. 
302,  2  jur.  N.  S.  1210,  26  L  J.  C  PI.  105, 
Harrison  v.  London,  elc,  R.  Co.,  2  B.  &  S. 
122,  no  E.  C.  L.  122,  8  Jur.  N.  b.  740, 31  L-  J- 

0  B  in  6  L.  T.  N.  S.  466  \pverruled  in  Asn- 
enden  v..  London,  etc.,  R.  Co.,  5  Ex.  D.  190, 
42  L.  T.  N.  S.  536,  28  W.  R.  5".  44  J-  1  •  2°2J; 
Robinson  v.  Great  Western  R.  Co.,  14  W.  K. 
206,  1  H.  &  R.  97,  35  L.  J.  C  PI.  123,  followed 
in  D' Arc  v.  London,  etc.,  R.  Co.,  L.  R.  9  C.  1  . 
325,  30  L.  T.  N.  S.  763,  22  W.  R.  919-. 

In  Brown  v.  Manchester,  etc.,  R.  Co.,  51  L. 

1  Q  B.  601,  Cave,  J.,  said:  "  There  is  always 
some  difficulty  in  understanding  the  meaning 
of  the  term  just;  but  I  am  putting  a  favorable 
construction  on  it,  if  in  this  case  I  construe  it 
as  meaning  '  to  the  advantage  of  the  cus- 
tomer.' "  •  1    r-  11 

Just  and  Reasonable  Compensation.  —  in  cuuey 
v  Hardenbergh,  1  Den.  (N.  Y.)  508,  it  was 
said:  "  I  am  of  opinion  that  the  words  in  the 
agreement  'a  just  and  reasonable  com  pensa- 
tion  for  the  services  rendered  '  by  the  solicit- 
ors mean  neither  more  nor  less  than  the  fees 
or  compensation  allowed  by  law  for  the  serv- 
ices Nothing  was  claimed  but  taxable  costs, 
and  no  question  was  made  but  that  such  costs 
ought  to  be  paid.  The  objection  to  the  bill 
was  that  the  costs  were  too  high.  And  then  it 
was  agreed  that  Judge  Ruggles  should  decide. 
Although  it  would  have  been  more  plain  if  the 
parties  had  said,  costs  to  be  taxed  by  Judge 
Ruggles,  still  it  seems  reasonably  clear  that 
such  was  their  meaning." 

Same  —  Amendment.  —  A  statute  provided 
that  amendments  might  be  allowed  before 
final  judgment  "on  such  terms  as  are  just 
and  reasonable."  It  was  held  that  "just  and 
reasonable"  obviously  had  reference  10  the 
rule  of  practice  existing  by  the  common  law 
before  the  enactment  under  consideration,  and 
contemplated  no  other  or  different  terms  than 
would  be  fust  and  reasonable  if  i  udged  by  that 
practice.  '  Empire  F.  Ins.  Co.  v.  Real  Estate 
Trust  Co.,  1  111.  App.  394-  .  , 

Same  —  Insurance.  —  A  statute  provided  that 
conditions  in  an  insurance  policy  should  be 
just  and  reasonable.  Upon  the  construction 
of  this  statute,  see  Eckhardt  v.  Lancashire 
Ins.  Co.,  29  Ont.  695;  Citizens  Ins.  Co.  v. 
Parsons,  7  App.  Cas.  96. 

"Just"  and  "Reasonable"  Synonymous.  —  bee 
Opinion  of  Justices,  4  N.  H.  569;  Osgood 
■;>  Nelson,  L.  R.  5  H.  L.  637;  Thompson  v. 
Beacon  Valley  Rubber  Co.,  56  Conn.  498. 
And  see  Reasonable. 

Just  Title.  (See  also  the  titles  Adverse  Pos- 
session, vol.  1,  p.  787;  Prescription.)  —  In 
Texas,  etc.,  R.  Co.  v.  Smith,  159  U.  S.  66,  it 
was  held  that  one  in  possession  of  public  lands, 
under  a  patent  and  pre-emption  entry  from  the 
United  States,  had  a.  just  title  within  the  mean- 
ing of  the  Louisiana  Code  provision  that  a 
claimant  must  have  a  just  litle  to  sustain  a 
plea  of  prescription.  See  also  Davis  v.  Gaines, 
104  U.  S.  400;  Pike  v.  Evans,  94  U.  S.  6. 

In  Kennedy  v.  Townsley,  16  Ala.  247,  it  was 
said:  "  Just  title  consists  in  the  cause  or  con- 


sideration by  which  possession  of  the  thing  is 
obtained,  being  one  of  those  by  reason  of 
which  dominion  is  acquired,  as  purchase,  gift, 
inheritance,  etc." 

A  deed  void  on  its  face  has  been  held  not  to 
be  within  the  term  "just  title."  Sufiol  v. 
Hepburn,  1  Cal.  254. 

In  Hayes  v.  U.  S.,  170  U.  S.  650,  it  was  said: 
"  Under  all  these  systems,  in  interpreting  the 
meaning  of  what  is  meant  by  'just  title,'  it 
has  invariably  been  held  that  they  do  not  em- 
brace a  title  made  by  one  who,  by  operation 
of  law,  had  absolutely  no  power  to  convey.' 
See  also  Francoise  v.  Delaronde,  8  Mart.  (La.) 
619. 

Just  and  Unextinguished.  —  A  United  States 
statute  provided  that  no  claim  should  be 
allowed  that  should  interfere  with  or  overthrow 
any just  or  unextinguished  Indian  title  or  right 
to  any  land  or  place.  In  U.  S.  v.  Conway,  175 
U.  S.  70,  the  court,  in  construing  this  statute, 
said:  "  That  the  Indian  claim  or  title  is  a 
'  just  and  unextinguished  '  one  within  the 
meaning  of  section  thirteen,  subdivision  two, 
of  the  act,  is  shown  by  the  fact  that  such  title 
was  confirmed  by  Congress.  By  the  word  just 
in  this  connection  is  meant  only  a  title  which 
is  good  upon  its  face,  or  not  manifestly  frivo- 
lous _  not  one  which  shall  ultimately  turn  out 
to  be  valid." 

Verification.  —  Where  the  body  of  a  lien  no- 
tice shows  that  a  certain  amount  is  due  after 
deducting  all  just  credits  and  offsets,  a  verifi- 
cation that  the  affiant  "  has  read  the  foregoing 
statement  of  notice  of  lien,  and  knows  the  con- 
tents thereof,  and  that  said  statement  is  true, 
as  he  verily  believes,"  sufficiently  complies 
with  the  statutory  requirement  that  the  verifi- 
cation be  "  to  the  effect  that  the  affiant  believes 
the  same  to  be  just."  Fairhaven  Land  Co.  v. 
Jordan,  5  Wash.  735-  „    .  _  . 

Just  and  True  —  Assignment  for  Benefit  of  Cred- 
itors,—  A  statute  required  an  affidavit  of  the 
assignor  to  the  effect  that  the  inventory  was 
in  all  respects  just  and  true  to  the  best  of 
his  knowledge  and  belief.  It  was  held  that 
an  affidavit  which  in  all  other  respects  met  the 
requirements  of  the  statute  and  omitted  the 
word  just  was  not  on  that  account  fatally 
defective.  Landauer  v.  ConkHn,  3  S.  Dak.  462, 
distinguishing  Farmer  v.  Cobban.  4  Dak.  425. 

But  in  Fort  v.  Martin  Tobacco  Co.,  77  Ga. 
in,  where  the  statute  required  that  the  in- 
ventory attached  to  the  assignment  should  be 
verified  as  full  and  complete,  an  affidavit  that 
it  was  fust  and  true  was  held  to  be  insufficient. 

Just  and  True  Account  —  Mechanic's  Lien.  (See 
also  the  litle  Mechanics'  Liens.)  —  A  mechan- 
ic's lien  law  required  a  person  claiming  a  lien 
to  file  a  just  and  true  account  of  his  claim. 
It  was  held  that  the  words  "  a  just  and  true 
account  "  did  not  mean  an  exact  account  for 
which  judgment  might  be  entered,  but  an  hon- 
est statement  of  account  by  the  party  claiming 
the  lien.  Black  v.  Appolonio,  I  Mont.  346. 
1.  Justice.  —  Duncan  v.  Magette,  25  Tex.  252. 
"  Justice  in  a  judicial  sense  "  has  been  de- 
fined to  be  "  nothing  more  or  less  than  exact 
conformity  to  some  obligatory  law."  'All 
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human  actions  are  either  just  or  unjust  as 
they  are  in  conformity  to  or  in  opposition  to 
law  The  doing  of  justice,  then,  in  a  judicial 
sense  is  the  performance  towards  another  of 
whatever  is  due  to  him  in  virtue  of  a  perfect 
and  rigorous  right,  the  execution  of  which  he 
may  demand  by  forcible  means  unless  we  sat- 
isfy him  freely  and  with  good  will.  Borden 
v.  State,  ii  Atk.  528,  54  Am.  Dec  220. 

Legality  and  Justice.  —  Upon  the  return  of 
a  writ  of  habeas  corpus  an  inquiry  cannot 
be  made  into  the  legality  or  justice  of  the  man- 
date or  judgment  of  a  competent  tribunal  under 
the  New  York  Code.  In  People  v.  Webster, 
02  Hun  (NT.  Y.)  380,  it  was  said:  "  The  ques- 
tion to  be  considered  here  is  one  relating  to 
the  power  of  the  Court  of  Special  Sessions, 
and  that  is  not  necessarily  included  wilhin  the 
meaning  of  the  words  '  legality'  and  justice 
as  used  in  the  statute.  Although  it  was  within 
the  power  of  the  court  to  render  a  judgment, 
unless  the  court  had  power  to  render  the  judg- 
ment pronounced  it  was  not  the  judgment  of  a 
competent  tribunal  within  the  meaning  of  that 
term,  and  was  void."  Citing  People  v.  Lis- 
comb,  60  N.  Y.  559-  .  ,  .  , 

Delivery  up  to  Justice.  —  A  defendant  extra- 
dited from  a  foreign  country  claimed  immunity 
from  prosecution  for  offenses  other  than  the 
one  upon  which  his  surrender  was  made.  In 
denying  this  contention  the  court  said:  '  At 
ihe  outset,  let  it  be  noticed  that  no  language 
is  used  in  the  treaty  which  can  be  supposed  to 
confer  the  immunity  here  claimed.  On  the 
contrary,  the  language  of  the  treaty  is  calcu- 
lated to  repel  the  idea,  for  it  declares  that  the 
offender  shall  be  'delivered  up  to  just  ice  '  — 
a  significant  and  comprehensive  expression, 
plainly  importing  that  the  delivery  is  for  the 
purposes  of  public  justice,  without  qualifica- 
tion "  U.  S.  v.  Lawrence,  13  Blatchf.  (U.  S.) 
300.'  See  also  the  title  Extradition,  vol.  12, 
p.  606. 

Preventive  Justice.  —  "Preventive  justice  con- 


sists in  obliging  those  persons  whom  there 
is  a  probable  ground  to  suspect  of  future  mis- 
behavior, to  stipulate  with  and  to  give  full 
assurance  to  the  public  that  such  offense  as 
is  apprehended  shall  not  happen,  by  finding 
pledges  or  securities  for  keeping  the  peace  or 
for  their  good  behavior."  4  Black.  Com.  251. 
See  also  State  v.  Sargent,  74  Minn.  242. 

Substantial  Justice.  —  Where  street  commis- 
sioners of  a  city  are  required  by  law  to  let  con- 
tracts for  city  improvements  to  the  lovyest  bid- 
der, a  violation  of  that  provision  is  to  be 
regarded,  prima  facie  at  least,  as  affecting  the 
substantial  justice  of  the  tax  levied  to  pay  for 
such  an  improvement,  and  therefore  a  provision 
in  the  city  charter  that  "  no  error  or  infor- 
mality in  the  proceedings  of  any  officers  en- 
trusted with  the  same  [that  is,  levying  and 
collecting  taxes],  not  affecting  the  substantial 
justice  of  the  tax  itself,  shall  vitiate  or  in  any 
way  affect  the  validity  of  the  tax  or  assess- 
ment "  will  not  save  the  tax,  where  the  con- 
tract in  payment  of  which  it' is  imposed  has 
been  let  out  without  such  proposals  as  would 
enable  bids  to  te  made  for  it.  Wells  v.  Burn- 
ham,  20  Wis.  115.  .  . 

Hands  of  Justice.  —  In  construing  a  provision 
of  a  policy  of  life  insurance  Willard,  J.,  said: 
"  Death  '  by  the  hands  of  justice  '  is  a  well- 
known  phrase,  denoting  an  execution,  either 
public  or  private,  of  a  person  convicted  of 
crime,  in  any  form  allowed  by  law;  the  moral 
guilt  of  the  party  executed  has  nothing  to  do 
with  the  definition."  Breasted  v.  Farmers'  L. 
&  T.  Co.,  8  N.  Y.  303.  See  also  the  title  Life 
Insurance.  .  . 

Furtherance  of  Justice.  —  The  expression  in 
furtherance  oi  justice  "  is  frequently  used  in 
statutes  providing  for  amendments.  See  the 
title  Amendments,  i  Encyc.  of  Pl.  and  Pr. 
515,  516. 

Precatory  Trust,  —  A  request  that  the  bene- 
ficiary shall  do  justice  to  his  relatives  does  not 
create  a  trust.    In  re  Bond,  4  Ch.  D.  238. 
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For  matters  of  Procedure  see  the  title  JUSTICES  OF  THE  PEACE,  12  Encv- 
clop^edia  of  Pleading  and  Practice,  p.  664. 

uu^D  «  ?,tr<;tantive  Law  and  Evidence  related  to  this  subject,  see 

For  other  matters  of  SUBSTANTIVL  an  j 

the  following  titles  in  this  work:    ^KKS  OF  CO  UK  IS   vol  o,  p.  132  , 

CONSTITUTIONAL  LAW,  vol.  6,  p.  882;  CONTEMI  T,  vol.  7,  p.  25, 

CORONFRS  vol   7    p   -598    COURTS,  vol.  8,  p.  21;  DEPUTY,  vol.  9, 

£  5o    TUDGE  soK  %  l  7H;  JUDGMENTS  AND  DECREES,  vol. 

Vv^   IUR^  P"  ^OFFICIAL  PONDS. 

PUBLIC  OFFICERS;  SURETYSHIP;  WITNESSES. 

I  DEFINITION.  -  A  justice  of  the  peace  is  a  judicial  officer  of  an  inferior 
local  court  with  jurisdiction  in  civil  cases  where  small  amounts  are  involved 
and  in  criminal  cases  of  misdemeanors  and  petty  crimes. 

II  History  of  Office  —  Conservators  of  Peace.  —  Prior  to  1327  many  ot  the 
iudicial  and  ministerial  officers  were  ex  officio  conservators  of  the  peace,  and 
could  require  recognizance  to  keep  the  peace.  Judges  in  their  courts  sheriffs 
and  coroners  within  their  counties,  and  constables  within  their  jurisdictions 
could  arrest  and  commit  or  take  recognizances.  There  were  also  conservators 
or  wardens  of  the  peace,  who  claimed  such  office  by  prescription  or  were  bound 
to  perform  such  duties  by  the  tenure  of  their  lands,  and  another  class  of  con- 
servators chosen  by  the  freeholders  in  full  county  court  before  the  sheriff.- 
But  by  Act  of  1  Edward  III.  it  was  directed  that  certain  persons  be  assigned 
or  appointed  in  each  county  as  conservators  of  the  peace.3   From  this  time 

1  See  Black's  Law  Diet.;  Cent.  Diet.  appointed  by  the  President  for  the  District  of 

"A  justice  of  the  peace  is  defined  to  be  *  a  Columbia  is  an  officer  of  the  government  of  the 

nublic  officer   invested  with  judicial   powers  United  States    and  as  such  is  exempt  from 

for  the  purpose  of  preventing  breaches  of  the  militia  duty.    Wtse  v.  W.thers,  3  Cranch  (U. 

nparp  and  brineinar  to  punishment  those  who  S.)  331.  r> 

have  vfo"ated  the  law.'  "    Wenzler  v.  People,  2.  Origin  of  Office  of  Justice  of  Peace.  -  Bac. 

J8  N   Y    530   quoting  Bouv.  L.   Diet.,  and  Abr.,  tit.  Justices  of  Peace;  3  Burn's  Justice 

te^t  tsaaa  Musuce  ^^iva  sssss 

-Sa^^l^^SA  -  A  "  3Mat9e7o?i>fard  III.,  St..  2,  c.  16  0*  , 

iusuce  o    the  peace  in  the  city  of  Brooklyn  -"  Hem,  for  the  better  keeping  and  «ain- 

s  a  "  judicial  officer  of  inferior  local  courts,"  tenance  of  the  peace  the  king  will,  that." 

within  the  meaning  of  the  constitution.    Pet-  every  county  good  men  and  lawful  which 

Son  *>  Welles,  1  N.  Y.  App.  Div.  8.  be  no  maintained  of  evil  or  barretors  »  the 

Justice's  Court.  -  In  Weikel  v.  Cate,  58  Md.  county  shall  be  assigned  10  keep  the  peace 

,05      was  held  that  a  justice's  court  was  no.  6  Chit.y's  Statutes  (5.h  ed.),  , it  Justices  of  the 

a  court  of  law  within  the  meaning  of  a  statute  Peace.    See  also  Sir  Frederick  Pollock.     I  ho 

Permitting  an  execution  "  on  all  judgments  King's  Peace  in  the  Middle  Ages,'  13  Harv. 

rendered  in  any  court  of  law"  at  any  time  L.  Rev.  184. 

within  twelve  years,  as  it  was  not  a  court  of        The  "  assignment    was  construed  to  be  by 

u    \  '  the  king's  commission.    4  Edw.  III.,  c.  2:  iS 

"""A  justice's  court  is  one  of  special  and  limited  Edw.  III.,  st.  2,  c.  2;  2  Steph.  Com.  (i3ih  ed.) 

iurisdiction,  which  acts  by  virtue  of  statutory  561.  #  «  «_  n 

power  and  whose  acts,  to  be  valid,  must  be        The  Reason  for  the  Appointment  of  Extra  Con- 

authorized  by  statute.    Richards  v.  Reed,  39  servators  of  the  Peace  at  this  time  was  that,  in 

T  A  «fi  lhe  excitement  caused  by  the  imprisonment 

^n^/W*  the  court  of  a  justice  of  the  peace  and  murder  of  Edward  II.,  and  the  succession 

was  held  to  be  a  court  of  record,  since  it  had  of  a  minor  to  the  throne,  riots  and  insurrec- 

"  power  to  fine  and  imprison."     Cloud  v.  lions  were  feared     3  Reeves  s  Hist.  Eng.  Law 

State  2  Harr  (Del  )  361.  202;  Lambard's  Eirenarcha,  18,  19,  tjWted  in 

As  Federal  Officer.  —  A  justice  of  the  peace  Vin.  Abr.,  tit.  Justices  of  Peace,  B. 
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neace  officers  were  appointed  and  commissioned  by  the  king.1 
P    origin  of  Judicial  Powers.  -  It  was  not  until  i344  that  judicial  powers  were  con- 
ferred upon  conservators  of  the  peace.    By  the  Act  of  18  Edward  III.  they 
were  commissioned  to  try  felonies  and  treasons  against  the  peace  and  to  inflict 
punishments.2    Not  long  after  this  act  conservators  were  called  justices  of  the 

^GradLal  Extension  of  Jurisdiction  in  England.  -  The  jurisdiction  of  justices  of  the 
neace  over  crimes  was  extended  from  time  to  time,  and  by  various  statutes 
they  were  authorized  to  make  settlements  for  poor  persons  punish  vagrants, 
repair  highways,  levy  parochial  taxes,  and  administer  oaths.*  They  were  also 
empowered  at  quarter  sessions  to  enter  judgment  for  fines  amercements  and 
forfeited  recognizances,  to  issue  execution  thereon  or  to  discharge  or  release 
the  same  5    But  it  does  not  appear  that  they  had  any  civil  jurisdiction. 

Adoption  of  English  Law  Relating  to  Justices  of  Peace.  -  The  ancient  English  statutes 
relating  to  justices  of  the  peace  in  force  at  the  time  of  the  sett  ement  of  this 
country  were  adopted  as  a  part  of  our  common  law  by  the  colonists  and  the 
people  of  the  original  states.7  But  the  powers  and  duties  of  such  officers  have 
been  so  much  enlarged  that  at  present  they  derive  their  jurisdiction  almost 
entirely  from  modern  statutes.8  .... 

Gradual  Extension  of  Civil  and  Criminal  Jurisdiction  in  America.  —  In  America  jurisdic- 
tion was  conferred  upon  justices  of  the  peace  at  first  in  criminal  cases  only 
but  later  in  civil  actions  where  the  amount  in  controversy  was  small  and  fixed 


1.  Appointment  by  King.  —  I   Black.  Com. 
3m;  Lamb.  20,  23. 

"Under  later  slatutes  the  crown  was  author- 
ized to  appoint  all  justices  of  the  peace,  and 
such  power  could  not  be  delegated.  Jones  v. 
Williams,  3  B.  &  C.  762,  10  E.  C.  L.  226,  15 
Eng.  Rui.  Cas.  75.  . 

Duty  as  Conservators  of  Peace.  —  1  ne  gen- 
eral duty  of  the  conservators  of  the  peace,  by 
the  common  law,  is  to  employ  their  own  and 
to  command  the  help  of  others  to  arrest  and 
pacify  all  such  who,  in  their  presence,  and 
within  their  jurisdiction  and  limits,  shall  go 
about  to  break  the  peace."  3  Burn's  Justice  4, 
quoted  in  Hagerstown  v.  Dechert,  32  Md.  384. 

2.  Statute  18  Edw.  III.,  st.  2,  c.  2  (1344);  6 
Chitty's  Statutes  (5th  ed.),  tit.  Justices  of  the 
Peace;  Bac.  Abr..  tit.  Justices  of  Peace,  B; 
Harding  v.  Pollock,  6  Bing.  30. 

The  authority  to  hear  and  determine  given 
by  this  statute  was  only  occasional  and  jointly 
w'ith  others,  and  in  the  cases  authorized.  It 
was  not  until  the  Act  of  34  Edw.  III.  (1360)  that 
their  commissions  gave  them  a  general  au- 
thority. Bac.  Abr.,  tit.  Justices  of  Peace,  B. 
See  also  Harding  v.  Pollock,  6  Bing.  30;  Com. 
v.  Frank,  7  Pa.  Dist.  144. 

A  brief  review  of  the  history  of  the  office  is 
given  in  Schroder  v.  Ehlers,  31  N.  J.  L.  44, 
where  it  is  said:  "  In  ils  origin  the  office_  of 
justice  of  the  peace  was  purely  ministerial. 
It  did  not  authorize  the  exercise  of  any  judicial 
power  whatever.  At  first  justices  were  mere 
conservators,  or,  as  ancient  authors  styled 
them,  '  wardens'  of  the  peace.  *  *  *  It 
thus  appears  that  the  authority  of  a  justice  of 
the  peace,  by  virtue  of  his  office,  is  wholly 
ministerial  —  to  prevent  breaches  of  the  peace 
and  bring  criminals  to  justice.  Their  civil 
power  is  whollv  statutory,  and  where  none  is 
expressly  conferred  they  do  not  possess  it." 
See  also  Reg.  v.  Yarrington,  1  Salk.  406. 

3.  They  are  first  so  called  in  stat.  36  Edw.  III., 


and  the  usage  had  probably  grown  up  since 
the  stat.  34  Edw.  III.,  which  invested  them 
with  general  powers.  Bac.  Abr.,  tit.  Justices 
of  Peace  B;  2  Steph.  Com.  (13th  ed.)  561. 

4.  Ministerial  Duties.  —  16  Geo.  II.,  c.  18, 
relating  to  poor  persons  and  parish  rates;  15 
Geo.  III.,  c.  37,  empowering  justices  to  ad- 
minister oaths  where  a  penalty  is  to  be  levied, 
or  distress  to  be  made. 

5.  3  Geo.  IV.  (1S22),  c.  46,  the  Levy  of  Fines 
Act 

6. "  No  Civil  Jurisdiction  at  Common  Law.  — 

Horton  v.  Elliott,  go  Ala.  480;  Ellis  v.  White, 
25  Ala.  540;  Dunnagan  v,  Shaffer,  48  Ark.  476; 
Matter  of  Way,  41  Mich.  299;  People  v.  Mann, 
97  N.  Y.  533.  And  see  infra,  this  title,  XI. 
Jurisdiction,  I.  Statutory  and  Limited. 
'  So  there  is  no  presumption  that  a  justice  of 
the  peace  in  a  sister  state  can  render  a  civil 
judgmeni.  Willey  v.  Strickland,  8  Ind. 
453. 

7.  Old  English  Statutes  Adopted.  —  Com.  v. 
Foster,  1  Mass.  488;  Com.  v.  Leach,  1  Mass. 
59-  Com.  v.  Knowlton,  2  Mass.  530;  State  v. 
Eastman,  42  N.  H.  265.  See  also  the  title 
Common  Law,  vol.  6,  p.  277. 

The  statute  of  24  Geo.  II.,  c.  44,  §  I.  requir- 
ing thirty  days'  notice  to  be  given  a  justice  of 
the  peace  before  commencing  a  suit  against 
him  for  official  acts,  became  a  part  of  the  com- 
mon law  of  Georgia.  Collins  v.  Granniss.  67 
Ga  716-  Warlhen  v.  May,  I  Ga.  602;  Upshaw 
v  Oliver,  Dudley  (Ga.)  241.  Contra  in  Mary- 
land, Day  v.  Day,  4  Md.  262. 

8.  Powers  Wholly  Statutory.  —  Albright  v, 
Lapp,  26  Pa.  St.  99,  67  Am.  Dec.  402. 

In  State  v.  Eastman,  42  N.  H.  265,  it  was 
said:  "  Custom  and  usage,  and  the  decisions 
of  the  higher  courts,  have,  during  all  that  time 
[since  the  stat.  34  Edw.  III.],  been  giving 
shape  and  form  to  the  law  on  this  subject,  as 
on  all  others,  and  though  originating  in  stat- 
utes, the  law  is  now  to  be  sought  not  in  those 
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Sclu/e  actions  in  tort  and  prosecution  for  crimes  not  amounting  to  felonies 
mClm.  !>™x  ^.^£J!~y^J ^c^^n^SdiSon 
L^pea°  eoffic?;  ^SSWW  of  hearing  and  determin- 
fngafK:.rand  misdemeanors  was  conferred  by  the 

or  more,  quorum  altquem  vestrum,  A,  B   C  D.  etc    unum  esse  K 

ffSSSoTS  ^1^^^  validity  ol  the  session,  were 

^  in^r fissioned  in  boroughs  in 
mayor  and  recorder,  who  are  ex  ojficio  justices  of  the  peace.    Such  justices 
have  iurisdiction  only  in  the  borough  of  their  appointment." 

IV  Nature  of  Office  -  1.  Whether  Judicial  or  Ministerial -Although  a 
lustre  of  the  peace  performs  many  ministerial  acts  as  clerk  of  his  court  and 
as  notary  public  or  magistrate,  his  principal  duties  are  judicial  and  he  is 
classed  with  judicial  officers  in  the  various  constitutions  and  statutes  * 

TmSer  Cointy,  Township,  or  City  Office.  -  The  early  English  statu  es 
make  T  justice  o*  the  peace  a  county  officer.*  At  present,  in  the  Untied 
States  the  office  is  created  by  constitution  or  statute,  and  there  ,s  no  uniform 
rule  as  to  the  nature  of  the  office.  Generally  the  provisions  of  the  statutes 
elating  ?o  the  election  and  territorial  jurisdiction  of  justices  of  the  peace  are 
such  that  they  are  held  to  be  county  officers;-  while  in  a  few  states  they 


statutes  alone,  but  in  the  books  of  reports  and 
works  of  authority  on  such  subjects." 

1  History  of  Legislation  Increasing  Jurisdic- 
tion —  Taylor  v.  Woods,  52  Ala.  474'-  Young 
v.  Bride,  25  N.  H.  482;  State  v.  Eastman,  42 
N  H  265;  Schroder  v.  Ehlers,  31  N.  J.  L.  44; 
Wright  v.  Moran,  43  N.  J.  L.  49;  Gurnsey  v. 
Lovell,  9  Wend.  (N.  Y.)  319;  People  v  How- 
land,  155  N.  Y.  270,  affirming  17  N.  Y.  App. 
Div.  165. 

2.  Justice  of  Quorum.  —  1  Black.  Com.  351;  2 
Steph.  Com.  (13th  ed.)  562.  See  also  Bac.  Abr., 
tit.  Justices  of  Peace,  C. 

Where  the  statute  requires  certain  duties  to 
be  performed  by  any  two  justices  quorum 
units,  it  is  necessary  that  one  should  be  of 
the  quorum;  but  both  must  be  of  the  quorum 
where  the  duties  must  be  performed  by  two 
justices  of  the  peace  and  of  the  quorum. 
Williams  v.  Turner,  19  Me.  454;  Gilbert  v. 
Sweetser,  4  Me.  483. 

3.  Borough  Justices.  —  45  &  4°  Vict.,  c.  50 
8  155  etseq.;  Arnold's  Mun.  Corp.  (4th  ed.) 
ibSetseq.;  3  Sieph.  Com.  (13th  ed.)  30;  Wilson 
v.  Strugnell,  7  Q.  B.  D.  548. 

Formerly  there  were  numerous  cases  where 
special  corporations  had  the  right  of  appoint- 
ing justices  by  charter.  See  Weatherhead  v. 
Drewry  11  East  168;  Rex  v.  Justices,  6  N.  & 
M.  115,  4  Ad.  &  El.  689,  31  E.  C.  L.  169; 
Fernley  v.  Worthington,  1  Scott  N.  R.  432,  1 
M.  &  G.  491,  39  E.  C.  L.  543;  Bates  v.  Win- 
stanley,  4  M.  &  S.  429;  Rex  v-  C°Pe-  6  Ad-  & 
El.  226,  33  E.  C.  L.  65,  1  Jur.  54;  Rex  v.  Amos, 
2  B  &  Aid.  533;  Rex  v.  Shepherd,  4  N.  &  M. 
185,  2  Ad.  &  El.  298,  29  E.  C.  L.  100;  East 
Looe  v.  Justices,  3  B.  &  S.  20,  113  E.  C.  L.  20, 


8  Jur.  N.  S.  1128;  Rex  v.  Musson,  6  B.  &  C. 
74,  13  E.  C.  L.  106.  _ 

The  jurisdiction  of  county  justices  can  only 
be  taken  away  by  express  words  in  the  charter 
creating  borough  justices.  Blankley  v.  Win- 
stanley,  3  T.  R.  279. 

4.  A  Justice  of  the  Peace  Is  a  Judicial  Officer. 
—  People  v.  Ransom,  58  Cal.  558;  McGrew  v. 
San  Jose,  55  Cal.  611;  People  v.  Keeler,  25 
Barb.  (N.  Y.)  421,  reversed  17  N.  Y.  370. 

A  justice  of  the  peace,  however,  has  been 
held  not  to  be  the  "  justice  or  judge  of  any 
court,"  within  art.  6,  §  13,  of  the  N.  Y.  Con- 
stitution. People  v,  Mann,  97  N.  Y.  530, 
reversing  32  Hun  (N.  Y.)  440. 

And  in  Louisiana  a  justice  of  the  peace  has 
been  held  not  a  j  udge  within  art.  82  of  the  con- 
stitution.   Andrews  v.  Saucier,  13  La.  Ann. 

301.  . 

5.  A  County  Officer  in  Early  Days.  —  In  the 

statutes  justices  are  always  to  be  assigned  for 
counties.  See  1  Edw.  III.,  c.  16;  4  Edw.  III., 
c.  2-  18  Edw.  III.,  st.  2,  c.  2;  34  Edw.  III.,  c. 
I-  14  Rich.  II.,  c.  ri;  5  Bac.  Abr.  395  et  seq. 
See  also  2  Steph.  Com.  (13th  ed.)  561 ;  Gurnsey 
v.  Lovell,  9  Wend.  (N.  Y.)  319.  Borough  jus- 
tices  were  of  course  exceptions;  see  supra,  this 
title,  III.  Different  Kinds  of  Justices. 

6.  Justices  of  the  Peace  Are  County  Officers.  — 
Lyme  v.  East  Haddam,  14  Conn.  394;  Lynch 
v.  Vermazen,  61  Iowa  76;  Gage  v.  Clark,  51 
N.  J.  L.  97.  Contra,  Reynolds  v.  Tarrant 
County,  78  Tex.  289. 

A  justice'of  the  peace  is  a  "  county  district 
officer  where  the  statutes  make  a  distinction 
between  county  and  county  district  officers. 
State  v.  Lovell,  70  Miss.  309. 
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Qualifications  for  Office. 


JUSTICES  OF  THE  PEACE. 


Eligibility. 


'I^S'CtS-r*.  M»-  The  edifications  for 
V.  Qualifications  rufi  generally  the  same  as  for  other 

^l1i^offi«f ' InUr  iLtnce7,heC\oae.lcationsy prescribed  for  )Udicia, 

°ffiC0H- -  T^eHgib^ne 'roSt  be  a  citizen  of  the  United  States  ■  and 

°'  1  ^^^t^annSrnoid  the  office  of  justice  of  the 

peace6  '    A  constltional  provision  that  no  person  over  seventy  years .of, age 

°f  ^^l— -  In  England,  justice  of  the  peace  most  own  real  prop- 
er Ili^Ili^1- £«ht  to  Hold  Two  Offices. -The  role  that  civil 
officer;!'  ™  hold  two  tacompatible  »  offices  applies  to  justices  of  the  peace 

Rv  certafn  Sld  statutes  the  office  of  justice  of  the  peace  was  not  mcompattble 
By  certain  o\a  sratuie*  j  ff  was  declared  by 

ISWta  tc^We^'Hoki.Ss'as'to  the  compatibility  of  various  state 
and  federal  offices  will  be  found  in  the  note.1 


1  Township  or  Precinct  Office.  —  Meyer  v. 
Culver,  (Ariz.  1894)  35  Pac.  Rep.  9.84;  Mil  s  *. 
State,  10  Ind.  114;  Spencer  v  Cline,  28  lnd. 
ci-  State  v.  Parry,  52  Kan.  1;  Stale  v.  Powles, 
i-.'b  Mo.  376;  Gertum  v.  Board  of  Supervisors, 
100  N  Y  170;  Davis  v.  Hull,  4  Okla.  1;  State 
v  Cronin,  5  Wash.  398.  But  see  centra,  John- 
son's Case,  22  Pa.  Co.  Ct.  191,  and  compare 
People  v.  Keeler,  25  Barb.  (N.  Y.)  421,  reversed 
17  N  Y  370 

Whether  County  or  City  Office.  -  Where  the 
charter  of  a  city  provides  for  election  and 
appointment  of  justices  the  court  declined  to 
classify  the  office  as  being  a  city  or  county 
office.    People  v.  Sands,  102  Cal.  12.  _ 

2.  See  infra,  this  title,  VIII.  Election  and 
Appointment.  ,  , 

New  York.  —  Section  18  of  article  6  of  the 
New  York  Consiitution,  as  it  existed  prior  to 
January  1,  1895,  provided  for  the  election  of 
two  classes  of  justices  of  the  peace,  one  to  act 
for  the  towns  and  the  other  for  the  cities  It 
elected  by  the  city,  he  is  a  city  officer,  and  the 
legislature  can  provide  his  method  of  election 
and  fix-the  term  of  his  office.  But  if  elected 
bv  a  town,  he  is  a  town  officer,  whose  method 
of  election  and  term  of  office  are  fixed  by  the 
said  provision  of  the  constitution.  See  review 
of  New  York  decisions  in  Ziegler  v.  Corwin, 
12  N.  Y.  App.  Div.  60. 

3.  Must  Be  a  Citizen.  —  Fancher  v.  Stearns, 
61  Vt.  616.  ,     .  ,  .      •  . 

He  must  reside  in  the  district  for  which  he  is 
elected.  Com.  v.  Brower,  20  Pa.  Co.  Ct.  405, 
7  Pa.  Disc.  Ct.  254. 

4.  De  Facto  Justice.  —  A  justice  of  the  peace 
is  a  de  facto  officer,  although  at  the  time  of  his 
election  he  had  not  resided  in  the  town  and 
state  sufficient  time  to  render  him  eligible  to 
hold  an  office.  State  v.  Fountain,  14  Wash.  236. 

5  Minor.  —  Golding's  Petition,  57  N.  H.  146, 
24  Am.  Rep.  66.  And  see  the  title  Infants, 
vol.  16,  p.  266. 

6  Old  Age  Limit  in  Constitution  Not  Applicable. 
—  Keniston  v.  State,  63  N.  H.  37,  56  Am.  Rep. 
486-  People  v.  Mann,  109  N.  Y.  530,  reversing 


32  Hun  (N.  Y.)  440;  Dohring  v.  People,  2 
Thorn  p.  &  C.  (N.  Y.)  458. 

1.  Women  Not  Eligible.  —  The  offices  created 
by  the  «tate  consiitution  are  to  be  filled  by 
male  members  of  the  state.  Women  are  thus 
excluded  from  holding  the  office  of  justice  of 
the  peace  or  any  judicial  office.  Opinion  of 
Justices,  107  Mass.  604;  Opinion  of  Justices, 

68  Me.  597-  .  ^    ,     ,  tQ 

8.  Property  Qualifications  —  England.  —  18 
Geo.  II.,  c.  20;  38  &  39  Vict.,  c.  54.  See  also 
Tones  v.  Edwards,  2  Jur.  519;  Pack  »  Tarpley, 
9  Ad.  &  El.  468,  36  E.  C.  L.  172;  Woodward 
v.  Watts,  2  El.  &  Bl.  452,  75  E.  C.  L.  452. 

9  See  Incompatible,  vol.  16,  p.  152. 

10  Incompatible  Officer  under  English  Statutes. 
_  By  the  statute  1  Edw.  VI.,  c.  7,  §4,  a  justice 
of  the  peace  was  not  disqualified  on  becoming 
a  duke,  archbishop,  marquis,  earl,  viscount, 
baron,  bishop,  knight,  judge,  or  sergeant  at 
law.  Bac.  Abr.,  tit.  Justices  of  Peace,  D;  2 
Hawk.  P.  C.  48. 

Attorneys  and  Solicitors  Not  Eligible.  —  34  &  35 
Vict.,  c.  18.  See  5  Geo.  II.,  e.  18,  §  2.  Under 
the  present  statute  a  solicitor  is  disqualified 
only  in  the  county  where  he  practices. 

A  Coroner  in  England  may  be  a  justice  of  the 
peace.    Davis  v.  Justices,  7  £•  B.  D.  5J3- 

A  County  Treasurer  cannot  be  an  aldeiman 
and  justice  of  the  peace  of  a  city.  Rex  v.  Pat- 
teson,  4  B.  &  Ad.  9.  24  E.  C.  L.  n. 

11.  Sheriff  Cannot  Be  Justice.  —  50  &  51  Vlct-> 
c  «  S  17.  And  for  former  statute,  see  1 
Mary,  sess.  2,  c.  8;  Bac.  Abr.,  tit.  Justices  of 
Peace    D-  Ex  p.  Colville,  1  Q.  B.  D.  133. 

12  Offices  Held  Incompatible  with  That  of  Jus- 
tice of  the  Peace- Coroner.- -Opinion  of  Jus- 
tices «Me.  487;  Bamford  v.  Melvin,  7  Me.  14. 

The  acts  of  a  justice  who  has  become  coroner 
are  valid  until  his  disqualification  is  adjudged. 
Maddox  v.  Ewell,  2  Va.  Cas.  59.  y 
Town  Clerk.  -  People  v.  Dillon,  38  N.  Y. 
Ann   Div.  ^39,  cf.  infra. 

liable. r  -  Magie -v.  Stoddard  25  Conn.  565, 
68  Am.  Dec.  375;  Pooler  w.  Reed  73  Me  29. 
In  Massachusetts  it  has  been  held  that  a  jus- 
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Number  of  Justices.  JUiilltL.^  UP  inn 


qu 


Holding  incompatible  Office.  -  Any  officer  holding  an  ^ff^^^^ 
^alifie/from  holding  the  office  of  justice  of  the  peace £    If  a  jusUce  quashes 

°f  ^^^l^^SS'*-.  of  Justices  at  a  session  when  the  law 
required  them  to  be  present  rendered  their  proceedings  void 


ticc  may  hold  the  office  of  constable  but  can- 
not serve  a  warrant  issued  by  himself.  Com. 
V.  Kirby,  2  Cush.  (Mass.)  577- 

ZWy  C&rA  of  County  Court.  —  Wardens .of 
Poor  r!  Sneed,"  1  Murph.  (5  N.  Car.)  485; 
Amory  v.  Justices,  2  Va.  Cas.  523. 

•WmTT.  —  State  Bank  v.  Curran,  10  Ark.  142; 
Richardson  v.  Justices,  Sneed  (Ky.)  172; 
Opinion  of  Justices,  3  Me.  486. 

Detuty  Sheriff.  —  Wilson  w.  King,  3  Litt. 
(Kv  )4=7,  14  Am.  Dec.  84;  Stubbs  v.  Lee,  64 
Me.  105  Com.  v.  Tate,  3  Leigh  (Va.)  802. 
Sfofc   Treasurer  under  the  consul ution  of 

State  v.  Hutt,  2  Ark.  282. 
Offices  Held  Compatible  —  Members  oj  the  Legis- 
lature. —  Stale  v.  Coombs,  32  Me.  526 

City  Clerk.  —  Mohan  v.  Jackson,  52  Ind.  599. 
cf.  supra.  .  ,„ 

Register  of  Deeds.  —  Opinion  of  Justices,  68 

Me.  594. 

Federal  Offices  Held  Incompatible  —  Postmaster. 
-  Rodman  v.  Harcourt,  4  B.  Mon  (Ky .)  224; 
Tustices  Harcourt,  4  B.  Mon.  (Ky.)  499; 
McGregor  v.  Balch,  14  Vt.  428,  39  Am.  Dec. 

2  Assistant  Postmaster :  —  Com.  v.  Sherrard,  4 
Leigh  (Va.)  643. 

One  under  a  Contract  -with  the  Government  to 
Carry  Mails.  — Com.  v.  Israel,  1  Va.  Cas.  17. 

Presumption  that  Officer  Resigned.  —  Where  a 
coroner,  while  holding  a  commission  as  a  jus- 
tice of  the  peace,  levies  an  execution,  his  acts 
will  be  held  valid  as  between  the  parties,  and 
it  will  be  presumed  that  such  officer  renounced 
his  office  as  justice  of  the  peace.  The  remedy 
for  acting  under  incompatible  commissions  is 
by  quo  warranto.  Godwin  v.  Gregg,  28  Me.  188, 
48  Am.  Dec.  489. 

1.  See  Incompatible,  vol.  16,  p.  152. 

2.  Office  Vacated  by  Accepting  Incompatible 
Office.  -  State  v.  Hutt,  2  Ark.  282;  State  Bank 
v  Curran,  10  Ark.  142;  Magie  v.  Stoddard,  25 
Conn.  565,  68  Am.  Dec.  375;  Wilson  v.  King, 
3  Litt.  (Ky.)  457.  U  Am.  Dec  84;  Pooler  v. 
Reed,  73  Me.  129;  State  v.  Goff,  15  «•  l-5°5. 
2  Am  Si.  Rep.  921.  See  also  Mohan  v.  Jack- 
son. 52  Ind.  599-  But  see  Rex  v.  Patteson  4 
B  &  Ad.  11.  For  a  full  consideration  of  this 
question,  see  the  title  Public  Officers 

3.  Holder  of  One  Office  Ineligible  for  Another. 
—  When  a  state  constitution  makes  the  holder 
of  one  office  ineligible  for  another,  the  appoint- 
ment to  the  second  offiee  is  void.    So  a  justice 


of  the  peace  elected  town  trustee.  Vogel  v. 
State,  107  Ind.  374-  See  the  title  Public 
Officers.  , 

Mayor,  etc.,  as  Ex-Officio  Justice  of  the  Peace.  — 

It  is  usually  considered  to  be  no  violation  of 
the  constitution  to  confer  on  the  mayors,  re- 
corders, etc.,  of  cities  ex-officio  the  powers  of 
justices  of  the  peace.  Uridias \  v.  Morrill,  22 
Cal  474-  Prince  v.  Fresno,  88  Cal.  407;  Santo 
v  State,  2  Iowa  164;  State  v.  Bowen,  72  Mo. 
App  66-  Ryan  v.  Harris,  2  Oregon  175;  Craig 
v  Mosier.  2  Oregon  323;  Multnomah  County 
v.  Adams,  6  Oregon  114.    See  also  Perry  *. 

People,  14  HI-  496-  _  .       ,    ,  . 

In  Texas  the  Supreme  Court  thus  holds. 
May  v.  Finley,  91  Tex.  352.  And  see  Harris 
County  v.  Stewart,  91  Tex.  133  \fiting  Nugent 
v.  State,  18  Ala.  521:  Gray  v.  State.  2  Harr. 
(Del  )  92-  Waldo  v.  Wallace,  12  Ind.  569;  Ou- 
lick  v.  New,  14  Ind.  93;  Hatchings  v  Scott.  9 
N  T  L  218;  State  v.  Helfrid,  2  Nott  &  M.  (b. 
Car.)  233;  Lytle  v.  Half,  75  Tex.  128;  Birch  v. 
Hardwick,  30  Gratt.  (Va.)  24]. 

But  the  Court  of  Criminal  Appeal  holds  that 
the  legislature  has  no  authority  to  make 
mayors,  recorders,  etc..  justices  of  the  peace. 
Ex  fi.  Knox,  (Tex.  Crim.  1897)  39  S.  W.  Rep. 
670,  citing  Leach  v.  State,  36  Tex.  Crim.  248. 

In  Maryland  it  has  been  held  that  the  legis- 
lature cannot  confer  on  the  mayor  of  a  city  the 
judicial  functions  of  a  justice  of  the  peace, 
but  may  make  him  conservator  of  the  peace. 
Hagerstown  v.  Dechert,  32  Md.  369. 

Texas.  —  A  provision  of  the  Texas  Constitu- 
tion prohibiting  the  holding  of  more  than  one 
civil  office  of  emolument  expressly  excepts  the 
office  of  justice  of  the  peace,  and  such  officer 
may  hold  other  compatible  offices.  Gaal  v. 
Townsend,  77  Tex.  464-  See  also  Powell  v. 
Wilson,  16  Tex.  59;  and  the  title  Public 
Officers. 

4.  Number  of  Justices.  —  18  Edw.  III.,  c  2. 

5.  34  Edw.  III.,  c.  1. 

6.  12  Rich.  II.,  c.  10;  14  Rich.  II.,  c.  7;  Bac. 
Abr.,  tit.  Justices  of  Peace,  B. 

7  Increasing  Number  of  Justices.  —  Pueblo 
County  v.  Smith,  22  Colo.  534;  Tissier  v. 
Rhein,  130  111.  no;  State  v.  Nine  Justices,  90 
Tenn.  722;  Exp.  Bassitt,  90  Va.  679. 

8  Absence  of  Required  Number  of  Justices  — 
Proceedings  Void.  —  Vickery  v.  Scott,  20  Ga. 
795-  Williams  v.  Torner,  19  Me.  454;  £«>pk 
v  Boardman,  (Supm.  Ct.)  24  How.  Pr.  (N.  Y.) 

Volume  XVIII. 


Election  and  Appointment.    JUSTICES  OF  THE  PEACE.  Appointment. 

VIII  Election  AND  Appointment  -  1.  Laws  Governing  Election.  _  Generally 
tfcp  laws  Svernine  the  election  of  justices  of  the  peace  expressly  provide  that 
S  rnlfhrSed  at  city  1  county,  or  state  elections.'  In  the  absence  of 
^^t^c^^S^^^  of  justices  of  the  peace,  the  election  must 
Kel^  officers  of  the  same  class,3  whether  county  or 

city tc !be  determined  by  the  nature  of  the  office  as  limited  and  regulated  by 

th%Staippeointment.--In  a  few  states  justices  of  the  P^^PP^^ 
the  Governor  ^  or  local  officer  designated  by  the  constitution  In  case  a 
v.rancv  arises  the  supervisors  of  counties  or  the  mayors  of  cit.es  have  the 
po^e" of  ^intmentP«  The  appointment  of  additional  just.ces  may  be  dele- 
gated  by  the  legislature  to  local  officers.' 


5i2-  Matter  of  Divine,  (Supm.  Ct.  Spec  .  T.)  21 
How.  Pr.  (N.  Y.)8o;  People  v.  Tracy,  9  Wend. 
(N  Y  )  265;  Cushing  v.  Btiggs,  2  R.  I.  139. 

For  the  number  necessary  for  preliminary 
examinations  see  title  Preliminary  Examina- 
tion 16  Encyc.  of  Pl.  and  Pr.  836. 

Where  two  justices  of  the  peace  must  act  as 
an  examining  court  one  justice  has  no  jurisdic- 
tion to  examine  and  hold  to  bail  and  he  is 
liable  for  acting  without  jurisdiction.  Revill 
v.  Pettit,  3  Met.  (Ky.)  314. 

Bastardy  Proceedings  must  be  conducted  be- 
fore two  justices,  otherwise  the  proceedings  are 
void.  State  v.  Joslin,  13  N.  J.  L.  267;  State 
v  Overseer  of  Poor,  24  N.  ].  L.  533",  People  v. 
Clark,  21  Barb.  (N.  Y.)2i4;  Peoples.  Barnett, 
(Supm.  Ct.  Spec.  T.)  3  Abb.  N.  Cas  (N  Y  ) 
Sio-  People  v.  Dando,  (C.  PI.  Gen.  T.)20  Abb. 
N.  Cas.  (N.  Y.)  245,  14  Daly  (N.  Y.)  66 

Where  the  statute  (Code  Ga.  1882,  §  4762) 
'  provides  that  "  any  justice  of  the  peace  "  shall 
have  jurisdiction  of  bastardy  proceedings,  the 
trial  must  be  conducted  by  one  justice.  Renew 
v.  State,  79  Ga.  162. 

1  Election  by  Cities  and  Towns.  —  People  v. 
Toal,  85  Cal.  333;  Miner  v.  Justice's  Ct.,  121 
Cal  264-  Kahn  v.  Sutro,  114  Cal.  316;  Geraty 
v  Reid,  78  N.  Y.  64;  Brandon  v.  Avery  22  N 

Y  469-  Waters  v.  Langdon,  40  Barb.  (N.  Y.) 
408-  Sill  v.  Corning,  15  N.  Y.  297;  People  v. 
Terry  108  N.  Y.  1;  Bocock  v.  Cochran,  32 
Hun  (N.  Y.)  521;  People  v.  Upson,  79  Hun  (N. 

Y  )  87'  Armstrong  v.  Kennedy,  (County  Ct.) 
23  Misc  (N.  Y.)  47;  Shaeffer  v.  Steadman, 
(County  Ct.)  24  Misc.  (N.Y.)  267;  Heidenheimer 
v  Wilson,  31  Barb.  (N.  Y.)  636;  Ex  p.  Quack- 
enbush,  2  Hill  (N.  Y.)  369;  Atty.-Gen.  v.  Mc- 
Donald, 3  Wis.  805. 

Election  by  Wards.  —  State  v.  Partridge,  28 
Neb  748-  Com.  v.  Morgan,  178  Pa.  St.  198. 

Election    by  Justice  Precincts.  —  Morns  v. 
People,  8  Colo.  App.  375- 

Number  in  Wards  and  Boroughs.  —  Com.  v. 
Morgan,  178  Pa.  St.  198  ■ 

New  York. —  The  provision  of  the  New  York 
Constitution  (now  art.  6,  §  17)  that  justices  of 
the  peace  of  the  several  towns  shall  be  elected 
at  their  annual  town  meetings  and  in  such 
manner  as  the  legislature  may  direct,  prohibits 
the  legislature  from  changing  the  time  of  such 
election  and  from  changing  the  territory  or 
locality  of  such  election.  People  v.  Schiellein, 
05  N  Y  124;  Ex  p.  Quackenbush,  2  Hill  (M. 
Y.)  369;  Geraty  v.  Reid,  78  N.  Y.  66;  People 
v.  Keeler,  17  N.  Y.  370.  _ 
This  provision  does  not  prohibit  the  legisla- 


ture from  creating  the  office  of  police  justices 
to  be  appointed  in  ihe  city  of  New  York. 
Wenzler  v.  People,  58  N.  Y. .516. 

2.  Election  by  Counties.  —  State  v.  Coenzler,  9 

Iowa  433.  , 

Election  by  Townships.  —  Lynch  v.  Vermazen, 
61  Iowa  76;  State  v.  Gaston,  79  Iowa  4571 
States  Farrell,  20  Kan.  214;  Spencer  v.  Cline, 
28  Ind.  51;  Davis  v.  Hull,  4  Okla.  1. 

3  State  Elections.  —  A  justice  of  the  peace  is 
"  a  judicial  officer  "  within  the  meaning  of  the 
constitution  and  must  be  elected  at  the  elec- 
tion of  state  officers.  McGrew  v.  San  Jose,  55 
Cal  611.    See  also  People  v.  Sands,  102  Cal.  12. 

County  or  City  Elections.  —  Justices  of  the 
peace  in  San  Francisco  ate  not  subject  to  the 
County  Government  Act,  but  should  be  elected 
at  city  elections.    Kahn  v.  Sutro,  114  Cal.  316. 

4  See  supra,  this  title,  Nature  oj  Office 

5  Appointment  by  Governor.  —  Matter  of  Ex- 
ecutive Communication,  15  Fla .  7351  Pool 
Perdue,  44  Ga.  454;  Justices  v.  Clark  1  T  B. 
Mon.  (Ky.)  82;  Com.  v.  Frazier,  4  T.  B.  Mon. 
(Ky  )  513;  Taylor  v.  Hebden,  24  Md.  202 •  Gil- 
mer 1.  Holton,  98  N.  Car.  26;  Bell  v.  Print,  51 
S.  Car.  344;  Frederick  Justices  v.  Bruce,  4 
Gratt.  (Va.)  281.  .  „, 

Appointment  in  Cities.  -  State  7/  Manning,  84 
Mo.  661;  Clark  v.  People,  26  Wend.  (N  Y.) 
599,  overruling  People  v.  Kane,  23  Wend.  (N. 

Y  Appointment  by  City  Council.  —  State  v.  Foun- 
tain, 14  Wash.  236. 

6.  See  infra,  this  title,  Term  of  Office—  Vacancy. 

7.  Ex  p.  Bassilt,  90  Va.  679. 

As  to  justices  of  the  peace  from  the  city  of 
Chicago,  see  People  v.  O'Toole,  164  111.  344, 
affirming  60  111.  App.  534;  Moore  v.  People, 
164  111.  410,  reversed  60  111.  App.  547- 

Missouri.  —  The  appointment  by  the  county 
court  of  a  justice  of  the  peace,  under  Rev. 
Stat.  Mo.,  S,  2803,  is  a  judicial  act  and  cannot 
be  disturbed  by  quo  warranto  proceedings. 
State  v.  Simmons,  35  Mo.  App.  374- 

District  of  Columbia.  —  The  justices  of  the 
peace  for  the  District  of  Columbia  are  federal 
officers  appointed  by  the  President  of  the 
United  States  with  the  advice  and  consent  ot 
the  senate,  and  entitled  to  a  commission  from 
the  secretaty  of  stale.  Marbury  v.  Madison, 
1  Cranch  (U.  S.)  137.  ,  , 

A  Change  of  Domicil  to  another  town  and 
county  disqualifies  a  justice  of  the  peace,  and 
all  proceedings  before  him  are  terminated. 
Godfrey  v.  Munyan,  120  Mass.  240. 

Appointment  of  Additional  Justice.  —  1  be  sec- 
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l  Commission.  -  The  commission  or  election  certificate  of  a  justice  of  the 
peace  i T^Za  facie  evidence  that  he  has  been  duly  elected  °r  appointed  and 
Fs  entitled  to  perform  the  duties  of  the  office.'  His  t.tle  to  the  office  can  be 
attacked  only  in  a  direct  proceeding.2  pen- 
TX  OATH  AND  BOND  -  Before  Entering  upon  Duties  of  Office.  —  1  ne  Statutes  gcu 
erally 'require  justices  of  the  peace  to  qualify  before  entering  upon  the  duties  of 
the  office  by  subscribing  and  filing  an  official  oath  and  giving  an  official  bond." 

F  I "  oath.  —  A  justice  of  the  peace  is  required  to  take  the  same  oath  as 
other  Tudicial  officer  !«  namely,  to  support  the  Constitution  o  the  United 
States  and  of  the  state  and  to  discharge  faithfully  and  impartially  the  duties 

°f  tCecuU0neand  Approval  of  Bond.  -  A  person  elected  or  ^S^^oO^oi 
justice  of  the  peace  is  usually  required  before  entering  upon  the  duties  thereof 
to  execute  an  official  bond  in  conformity  with  the  requirements  of  the  statute- 

and  to  have  such  bond  approved.6  recuire 
•    Effect  of  Not  Taking  Oath  or  Giving  Bond  -  De  Facto  Officer.  —  The  statutes  require 
that  t  e  oath  be  taken  and  the  bond  given  before  entering  upon  the  duties  of 
the  office     Such  statutes  are  construed  to  be  directory  and  not  mandatory.' 

a  person  has  been  elected  justice  of  the  peace  and  has  entered  upon  he 
duties  of  such  office,  his  acts  are  not  void  for  failure  to  qualify  He  is  a 
de  facte .officer,  and  his  acts  are  valid  although  he  has  not  taken  the  oath  and 

giVei  o N s T I ttj t I A.  l" imi T at I o N s  of  Oeexce  -  1.  Conformity  to  Constitution 
in  Legislation. -In  many  states  the  jurisdiction  of  justices  of  the  peace  the 
method  of  their  election,  and  term  of  office  are  prescribed  by  provisions  of  the 
con  itution  relating  to  the  judiciary.  All  legislation  relating  to  the  office 
must  necessarily  conform  to  the  supreme  law  of  the  state,  otherwise  it  will  be 
void  and  inoperative.9 


tion  of  the  Nevada  Constitution  providing  that 
•'  the  legislature  shall  determine  the  number 
of  justices  of  the  peace  to  be  elected  in  each 
city  and  township"  prohibits  the  legislature 
from  delegating  such  power  of  fixing  the  num- 
ber of  justices.  An  act  providing  that  county 
commissioners  may,  on  petition  of  a  majority 
of  taxpayers,  appoint  an  additional  justice,  is 
in  conflict  with  the  constitution  and  void. 
State  v.  Snodgrass,  4  Nev.  524- 

1.  Commission  ot  Justice  of  the  Peace.  —  Where 
a  commission  has  been  issued  in  due  form  by 
the  governor  the  courts  will  not  enter  into  an 
inquiry  as  to  whether  a  justice  of  the  peace 
was  duly  appointed  by  the  legislature.  Over- 
seer of  Poor  v.  Yarrington,  20  Vt.  473- 

The  commission  jf  a  justice  of  the  peace  is 
not  void  because  it  states  that  the  justice  was 
elected  for  the  town  of  Sullivan,  in  the  county 
of  Moultrie,  and  also  authorizes  him  to  hold 
the  office  in  said  town  of  Moultrie  in  said 
county,  where  the  court  can  take  judicial  notice 
that  there  was  no  town  of  Moultrie  in  said 
county.    People  v.  Ham,  73  111.  App.  533- 

The'  Presumption  from  the  Issuance  of  an  Elec- 
tion Certificate  is  that  a  justice  of  the  peace  has 
complied  with  all  requirements  of  law  for  its 
issuanc-  and  that  he  is  entitled  to  hold  the 
office  and  discharge  its  du  ies.  People  v.  De 
Carlo  124  Cal  462. 

2  Validity  of  Election  —  Collateral  Attack.  — 
Although  a  justice  is  not  lawfully  elected, 
appointed,  or  qualified,  his  competency  to  act 
cannot  be  tried  in  any  proceeding  before  him. 
People  v.  Ham,  73  App.  533:  Nashville  v. 
Thompson,  12  Lea  (Tenn.)  344;  Beard  »■  Cam- 
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eron,  3  Murph.  (7  N.  Car.)  181;  McGregor  v. 
Balch,  14  Vt.  428,  39  Am.  Dec.  231.  See  also 
Burgess  v.  Davis,  138  111.  578. 

Failure  to  Obtain  Commission.  —  At  common 
law  a  justice  of  the  peace  derived  his  authority 
by  commission;  but  where  justices  of  the  peace 
are  elected  and  the  commission  is  in  effect  a 
mere  certificate  of  election,  it  constitutes  no 
part  of  the  qualification  of  such  an  officer,  and 
he  can  lawfully  discharge  the  duties  of  his 
office  without  it.    Billy  v.  State,  2  Notl  &  M. 

^fstateV  Hayward,  1  Nolt  &  M.  (S.  Car.) 
546-  Billy  v.  State,  2  Nott  &  M.  (S.  Car.)  356. 

4. '  Weeks  ».  Ellis,  2  Barb.  (N.  Y.)  320. 

Not  Required  to  Sign  Roll  for  Secretary's  Office. 

 Morrison  v.  Barksdale,  Harp.  L.  (S.  Car.) 

101;  Billy  v.  State,  2  Nott  &  M.  (S.  Car.)  356. 

5.  A  failure  to  give  a  bond  in  conformity 
with  the  statute  does  not  leave  the  office  va- 
cant, as  a  valid  bond  may  afterwards  be  given. 
Jones  v.  Gridley,  20  Kan.  584. 

6.  A  bond  of  a  justice  of  the  peace  is  not 
void  for  want  of  approval  of  the  trustees  of  the 
township.    Place  v.  Taylor,  22  Ohio  St.  317. 

7.  Kottman  7-.  Ayer,  3  Strobh.  L.  (S.  Car.) 92. 
Presumption  that  Bond  Was  Approved.  —  Place 

v.  Taylor,  22  Ohio  St.  317. 

8.  Failure  to  Qualify  —  De  Facto  Officer.  —  Mar- 
gate Pier  Co.  v.  Hannam,  3  B.  &  Aid.  266,  5 
E.  C.  L.  278;  Rheinhart  v.  State,  14  Kan.  318; 
People  v.  Pavment,  toq  Mich.  553;  Weeks  v. 
Ellis,  2  Baro.  (N.  Y.)  320;  Greenleaf  v.  Low,  4 
Den.  (N.  Y.)  168.  See  also  the  title  De  Eacto 
Officers,  vol.  8,  p.  771- 

9.  Legislation  Conforming  to  Constitution  Is 
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Where  Constitution  Contains  No  Restrictions.  -  Where  the  constitution  provides  that 
theTovvers  and  duties  of  justices  of  the  peace  shall  be  defined  and  regulated 

l?w  or  where  it  contains  no  limitations  concerning  the  office  1  the  legis  a- 
tur  iTf'eTc I  regulate  the  jurisdiction  >  and  may  abolish  the  office,  or  confer 
exclusive  jurisdiction  either  civil  or  criminal  upon  another  court. 

2  Uniformity  of  Jurisdiction.  -  In  the  absence  of  any  constitutional  hmita- 
tions  tl«  iur?sdictio.i  of  justices  of  the  peace  need  not  be  uniform  m  their 
respective  districts.-    But  in  many  states  uniformity  of  jurisdiction  is  required 

hY  uXriuy  oTTeltorial  Jurisdiction.  -  The  uniformity  required  by  the  state  con- 
stituSon  Sates  not  only  to  parties  and  subject-matter  but  also  to  territorial 

jUd3dLoca?*L  Special  Laws.  -  Acts  of  legislatures  attempting  to  create >  a 
soecial  court  in  a  certain  city  or  to  confer  special  jurisdiction  on  justices  of  the 
pelce  in  certain  cities  are  void  as  local  and  special  laws.'  An  act  conferring 
the  same  jurisdiction  upon  every  justice  of  the  peace  is  not  local  or  special  « 

4  Abolishment  of  Office.  -  Where  the  office  of  justice  of  the peace  is  crea ted 
by  the  constitution  or  is  enumerated  therein  with  other  judicial  offices,  the 


Valid  — Jurisdiction.  —  State  v.  Fillebrown  2 
S.  Car.  404;  Clipper  v.  State,  4  Tex.  242.  See 
also  Malloy  v.  Fayetteville,  122  N.  Car.  480 
(validity  of  law  conferring  additional  jurisdic- 
tion on  justices  of  the  peace  within  the  consti- 
tution). .        _  . 

The  Organic  Act  of  a  Territory  Governs  the 
jurisdiction  of  justices  of  the  peace  with  the 
same  force  and  effect  as  a  state  constitution. 
An  act  of  legislature  enlarging  such  jurisdic- 
tion is  void.  People  v.  Maxon,  1  Idaho 
330. 

Determining  Constitutionality  of  Law.— J  ustices 
of  the  peace  should  not  attempt  to  pass  upon 
the  constitutionality  of  laws.  Ortman  v.  Green- 
man,  4  Mich.  291. 

As  judicial  officers  they  are  not  liable  for  an 
error  as  to  the  validity  of  laws  and  ordinances 
even  if  unconstitutional.  Brooks  v.  Mangan, 
86  Mich.  576.  24  Am.  St.  Rep.  137. 

1.  Constitution  Not  Restricting  Legislation.  — 
O'Connell  v.  Menominee  Bay  Shore  Lumber 
Co.,  113  Mich.  124, 

Organic  Act  of  Territory  Not  Restricting  Legis- 
lation. —  People  v.  Douglass,  5  Utah  283,  over- 
rutins'  People  v.  Spiers,  4  Utah  385. 

2.  Extending  Territorial  Jurisdiction.  —  Stark- 
weather v.  Sawyer,  63  Wis.  297. 

3  Regulating  Jurisdiction.—  Shaeffer  v.  Stead- 
man,  (C)unty  Ct.)  24  Misc.  (N.  Y.)  267.  See 
also  Burke  v.  St.  Paul,  etc.,  R.  Co.,  35  Minn. 
173;  Smith  v.  Victoria,  54  Minn.  338. 

Conferring  Exclusive  Jurisdiction  Where  Consti- 
tution Contains  No  Limitations.  —  Wales  v.  Bel- 
cher, 3  Pick.  (Mass.)  508. 

New  York.  —  Under  the  New  York  Constitu- 
tion the  legislature  has  power  to  limit  and  re- 
strict the  jurisdiction  of  justices  of  the  peace, 
and  may  confer  exclusive  jurisdiction  upon  a 
police  justice  of  the  city.  People  v.  Whitney, 
(County  Ct.)  24  Misc.  (N.  Y.)  264,  32  N.  Y. 
App.  Div.  144;  People  v.  Duffy,  49  Hun(N. 
Y.)  276. 

Nebraska  —  Legislature  May  Fix  Number  of 
Justices  in  a  city  or  lownship.  State  v.  Berka, 
20  Neb.  375;  Van  Horn  v.  State,  46  Neb.  62; 
State  v.  Magney,  52  Neb.  508. 

Legislature  Cannot  Delegate  Power  to  Fix  Num- 


ber of  Justices.  —  State  v.  Nine  Justices,  90 
Tenn.  722.  . 

4.  An  Act  Conferring  Special  Jurisdiction  in 
Certain  Counties  is  not  unconstitutional.  Orr 
v.  Rhine,  45  Tex.  345.  _ 

Act  Conferring  Special  Jurisdiction  in  a  City 
Held  Constitutional.  —  Messenger  v.  Teagan, 
106  Mich.  654.  _ 

Act  Void  as  Class  Legislation.  —  O  ConnelL  v. 
Menominee  Bay  Shore  Lumber  Co.,  113  Mich. 
124. 

5.  Uniformity  of  Jurisdiction  Throughout  State. 

—  Harbig  v.  Freund,  69  Ga.  180;  Brooks  v. 
Mutual  Loan,  etc.,  Co.,  95  Ga.  178;  State  z-. 
Magney,  52  Neb.  508;  Van  Horn  v.  State,  46 
Neb.  62;  Stale  v.  Berka,  20  Neb.  378. 

Act  Held  Not  in  Conflict  with  Constitutional 
Provision.  —  Stames  v.  Mutual  Loan,  etc.,  Co., 
102  Ga.  597.  .  . 

In  Illinois  a  special  law  permitting  a  city 
council  to  determine  the  number  of  justices  of 
the  peace  is  in  conflict  with  a  constitutional 
provision  that  "  all  laws  relating  to  courts 
shall  be  general  and  of  uniform  operation,' 
where  by  a  general  law  the  number  of  justices 
must  be  based  upon  lhe  population  of  the 
town.    Tissier  v.  Rhein,  130  111.  no. 

6.  Uniformity  of  Territorial  Jurisdiction.  —  The 
uniformitv  relates  to  the  political  division 
adopted  and  not  to  the  actual  size  of  such  di- 
vision. People  v.  Meech,  101  111.  200,  followed 
in  State  v.  Magney,  52  Neb.  508. 

7.  Special  Laws.  —  Miner  v.  Justice  s  Ct.,  121 
Cal.264. 

8.  Dent  v.  St.  Louis,  etc.,  R.  Co.,  83  Mo.  496; 
Steele  v.  Missouri  Pac.  R.  Co.,  84  Mo.  57; 
Phillips  v.  Missouri  Pac.  R.  Co..  86  Mo.  540. 

Local  Law  for  Election  of  City  Justices.  —  An 
act  providing  for  the  election  of  justices  of  the 
peace  in  St.  Louis  and  fixing  the  duties  and 
fees  of  such  officers  is  not  invalid  as  being  a 
local  law,  where  the  constitution  directs  that 
justices  shall  be  appointed  or  elected  for 
counties,  and  that  the  legislature  shall  have  the 
same  power  as  to  said  city  as  over  counties  ot 
the  state.  State  v.  Walton,  69  Mo.  556;  State 
v.  Higgins,  125  Mo.  364;  Spaulding  v.  Brady, 
128  Mo.  653. 
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legislature  ha.  no  power  to  abolish  the  office  either  directly  or  by  depriving 
the  office  of  all  jurisdiction  1  ;  h  ld  h  t  the 

jurist  oT^s'LT-e^  u'pon  ^courts  or  mayors  although 

,hirldl«ngC^f  jSr-  Where  the  jurisdiction  of  justices 
of  fire  pefceTsPfi"!d  by  the  state  constitution,  all  legislate  attempt.ng  to 

creSinTa™  concurrent  i^^^^^^SS^ 
"  WSS^«J  Method  of  Election,  IppoUnent,  or  Tern,  o,  Office. 

therewihTs  ™3  •  The  term  of  office  fixed  by  the  const.tut.on  cannot  be 
altered  by  legislation.6 

1.  Abolishment  of  Office.  -  Brooks  v.  Hydorn 
76  Mich.  273;  Gratopp  v.  Van  Eps,  113  Mich 
90  People  v.  Howland,  i55  N.  Y.  270,  gbw 
Sr  17  N  Y.  App.  Div.  165;  People  W  ash- 
ington County,  155  N.  Y.295  (bupm.Ct.  Spec 
T.)  18  Misc.  (N.  Y.)  714;  Gertum  v.  Kings 
County,  100  N.  Y.  170. 

New  York.  — The  legislature  has  the  power 
to  enlarge  or  abridge  the  jurisdiction  of  justices 
of  the  peace  although  the  office  cannot  be 
abolished.  Ex  p.  M'Collum,  1  Cow.  (N  Y. 
55<>;  Dawson  v.  Horan,  51  Barb  (N.  Y  )  459, 
Knight  v.  Campbell,  62  Barb.  (N.  Y.)  16. 

An  act  giving  exclusive  jurisdiction  to 
police  justices  and  taking  away  the  jurisdic- 
tion of  justices  of  the  peace  in  criminal  cases  is 
valid.    People  v.  Duffy.  49  Hun  (N.  V.)  276. 

Bv  Legislation  After  Adoption  of  New  Constitu- 
tion-  The  adoption  of  a  new  constitution  and 
subsequent  general  legislation  thereunder  will 
not  have  the  effect  of  abolishing  the  office  of 
iuslice  of  the  peace  in  a  city  where  by  special 
act  the  city  had  been  authorized  to  elect  two 
justices  for  the  municipality.  Exp.  Arm- 
strong, 84  Cal.  655. 

2  Conferring  Jurisdiction  on  Mayor,  or  City 
Court.  -  In  re  Greer,  58  Kan.  268;  Burke  v.  St. 
Paul,  etc.,  R.  Co.,  35  Minn.  172;  Gilowsky  v. 
Connolly,  55  w'is.  445-  .  . 

Delaware.  —  Where  the  constitution  author- 
izes both  inferior  courts  and  justices  of  the 
peace  to  have  jurisdiction  over  certain  crimes, 
the  legislature  may  take  away  such  jurisdic- 
tion from  justices  of  the  peace  and  confer  the 
same  upon  a  mayor's  court.    Gray  v.  State,  2 

Harr.  (Del.)  7<>-  .  , 

Where  justices  of  the  peace  are  enumerated 
in  the  constitution  as  judicial  officers,  an  act 
conferring  the  judicial  powers  of  a  justice 
upon  a  mayor  is  void,  but  the  mayor  may  be 
vested  with  and  exercise  the  powers  of  a  con- 
servator of  the  peace.  Lafon  v.  Dufrocq,  9 
La.  Ann.  350;  Maguire*.  Hughes  13  La.  Ann. 
281-  Hagerstown  v.  Dechert,  32  Md.  309-. 

Under  the  Mississippi  Constitution  the  juris- 
diction of  a  justice  may  be  conferred  upon  the 

mayor  within  the  town  limits  but  not  over  the 

whole  county.    Bell  v.  McKinney,  63  Mm. 

187;   Heggie  v.  Stone,  70  Miss.  39;  Riley  v. 

lames,  73  Miss.  1.  ...  , 

Where  by  tb#  constitution  justices  ol  the 


peace  are  given  certain  exclusive  original  juris- 
diction, the  jurisdiction  of  a  justice  cannot  be 
conferred  upon  a  mayor.    Edenton  v.  Wool, 

65  N.  Car.  379-  .    ......     T„  VniA 

3.  Legislation  Altering  Jurisdiction  Is  Void  — 

Alabama. -Ex p.  Webb,  58  Ala.  109;  Webb  v. 
Carlisle,  65  Ala.  3r3-       ^  ,  .  T„„. 

Arkansas.  —  Gibson  v.  Emerson,  7  Ark.  172, 
Moore  v.  Woodruff,  5  Ark.  214;  Woodruff  v. 
Griffith,  5  Ark.  354;  Morrison  v.  State,  40  Ark. 

^California.—  Zander  v.  Coe  5  Cal.  230; 
Small  v.  Gwinn,  6  Cal.  447.  Sutherland  v 
Sweem,  53  Cal.  48;  Young  v.  Wright,  52  Cal. 

Georgia.  —  Western  Union  Tel.  Co.  v.  Tay- 
lor. 84  Ga.  408. 

Illinois.  -  People  v.  Meech,  101  111.  200; 
McManus  v.  McDonough ,107  111.  95- 

Kentucky.  —  Guelot  v.  Pearce,  (Ky.  1897)  38 
S.  W.  Rep.  892. 

Michigan.  -  Averill  V.  Perrott,  74  Mich.  296; 
Allen  v.  Kent  Circuit  Judge,  37  Mich.  474; 
Allor  v.  Wayne  County,  43  Mich.  100 

Minnesota.  —  State ».  Charles,  16  Minn.  474- 
North  Carolina.  —  State  v.  Craig,  82  N.  Car. 
668;  State  v.  Cherry,  72  N.  Car.  123;  Slate  v. 
Fesperman,  108  N.  Car.  770. 

Ohio  —  Reed  v.  Maxfield,  32  Cine.  L.  Bui.  50. 
South  Carolina.  —  State  v.  Simmons,  4  S. 

Tennessee.  —  McGhee  v.  State,  2  Lea  (Tenn.) 

622 

Texas  —Exp.  Ginnochio,  30 Tex.  App.  584- 

4  Act  Conferring  Concurrent  Jurisdiction  Valid. 
—  McClure  v.  State,  37  Ark.  426;  H inkle  v. 
State,  127  Ind.  490;  People  p.  Harris,  123  N. 

Y  70  affirming  54  Hun  (N.  Y.)  638. 

5  Method  of  Election  or  Appointment.  —  Mc- 
Phail  p.  People,  56  IU.  App.  289;  Geraty  v. 
Reid  78  N.  Y.  67;  People  v.  Schiellin,  95  N. 

Y  124-  Exp.  Quackenbush,  2  Hill  (N.  Y.)  369- 

6  Changing  Term  of  Office.— People  v.  Geddes, 
1  Mich  70-  Edison  v.  Almy,  66  Mich.  329; 
Fort  v.  Cummings,  90  Hun  (N.  Y.)  481;  Keys 
v  Mason,  3  Sneed  (Tenn.)  6;  Cross  v  Mercer 
16  Lea  (Tenn.)  486;  State  v.  Clark,  1  Head 
(Tenn)  371;  Powers  v.  Hurst,  2  Humph. 
(Tenn.)  25;  Brewer  v.  Davis,  9  Humph.  (Tenn.) 
209,  49  Am.  Dec.  706. 

An  act  providing  for  the  election  of  justices 
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JUSTICES  OF  THE  PEACE.        Jurisdiction  by  Consent. 


XI  Jurisdiction  —  1.  Statutory  and  Limited.  -  The  jurisdiction  of  justices 
of  the  peace  is  purely  statutory.  They  have  only  such  judicial  powers  as  have 
been  expressly  Conferred  upon  them  by  statute.*  The  courts  of  justices  not 
being  Courts  of  record  or  of  general  jurisdiction,  there  is  no  presumption  in 
favor  of  jurisdiction  where  the  record  does  not  disclose  it 

2  Ju  Miction  Not  Extended  by  Implication.  -  The  jurisdiction  o  justices  of 
the  peace  will  not  be  extended  by  inference  or  implication,  as  the  statutes  con- 
ferring iurisdiction  are  strictly  construed.3  _  •  stice 

3.  Jurisdiction  by  Consent  -  Over  Person  and  Subject-matter.  -  Although  a  justice 
of  the  peace  may  obtain  jurisdiction  over  the  person  by  consent  4  yet  the  par- 
ties caniiot  by  consent  confer  upon  him  jurisdiction  over  the  subject  matter  of 
an  action  where  it  is  not  authorized  by  law.°  . 

Ju  sdiction  by  Consent  Outside  of  County  or  Town.  -  Nor  can  the  parties  by  consent 
confer  jmisdicdon  on  a  justice  of  the  peace  to  hold  court  outside  of  ms  county 

°r  'consent6 to  Amount  in  Controversy.  -  But  in  some  states  the  justice  is  authorized 
by  statute  to  take  jurisdiction  over  cases  involving  amounts  in  excess  ot  his 
ordinary  civil  jurisdiction,  where  the  parties  consent. 


in  each  district  of  a  parish  is  not  in  conflict 
with  a  provision  of  the  constitution  that  they 
must  be  elected  in  each  parish,  as  the  inten- 
tion was  to  secure  their  election  by  the  people. 
Second  Municipality  v.  Schmidt,  I  La.  Ann. 

1  Jurisdiction  Purely  Statutory  —  Alabama.  — 
Ellis  v.  White,  25  Ala.  540;  Horton  v.  Elliott, 
00  Ala.  480. 

Arkansas.  —  Fitzgerald  v.  Beebe,  7  Ark.  305; 
Reeves  v.  Clarke,  5  Ark.  27;    Dunnagan  v. 
Shaffer,  48  Ark.  476;  Pendleton  v.  Fowler,  6 
Ark.  41;  Latham  v.  Jones,  6  Ark.  371;  Levy  v. 
Shurman,  6  Ark.  182,  42  Am.  Dec.  690. 
California.  —  Jolley  v.  Foltz,  34  Cal.  321. 
Colorado.  —  Wagner  v.  Hallack,  3  Colo.  170. 
Georgia.  —  While  v.  Mandeville,  72  Ga.  705; 
Gray  v.  McNeal,  12  Ga.  424- 

Illinois.  —  Evans  v.  Pierce,  3  111.  468;  Staf- 
ord  v.  Scroggin,  43  111.  App.  48.. 

Indiana.  —  Matlock  z.  Strange,  8  lnd.  57; 
Wakefield  v.  State,  5  lnd.  195;  Willey  v.  Strick- 
land, 8  lnd.  453;  Ohio,  etc.,  R.  Co.  v.  Hanna, 
16  lnd.  391;  Hawkins  v.  State,  24  lnd.  288; 
Caffrey  v.  Dudgeon,  38  lnd.  512,  10  Am.  Rep. 
126;  Goodwine  v.  Barnett,  2  lnd.  App.  16; 
Hopper  v.  Lucas,  86  lnd.  43. 
Louisiana.  —  State  v.  Landry,  25  La.  Ann. 

42>  °°-  » 

Maine.  —  Martin  v.  Fales,  18  Me.  23,  36  Am. 
Dec.  693;  Green  v.  Haskell,  24  Me.  180;  State 
v  Hartwell,  35  Me.  129;  Matter  of  Hersom,  39 
Me.  476;  State  v.  Hall,  49  Me-  4";  Inman  v. 
Whiting,  70  Me.  445- 

Maryland.  —  Fahey  v.  Mottu,  67  Md.  250. 

Massachusetts.  —  Bridge  v.  Ford,  4  Mass.  641. 

Michigan.  —  Wight  v.  Warner,  1  Dougl. 
(Mich.)  384;  Matter  of  Way,  41  Mich.  299; 
King  v.  Bates,  80  Mich.  367,  20  Am.  St.  Rep. 
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Missouri.  —  Williams  v.  Bower,  26  Mo.  601; 
Dillard  v.  St.  Louis,  etc.,  R.  Co.,  58  Mo.  69; 
Haggard  v.  Atlantic,  etc.,  R.  Co.,  63  Mo.  302; 
Olin  v.  Zeigler,  46  Mo.  App.  193;  Loomis  v. 
Wabash,  etc.,  R.  Co.,  17  Mo.  App.  341. 

Nevada.  —  M'Donald  v.  Prescott,  2  Nev.  109; 
Paul  v.  Armstrong,  1  Nev.  82. 

New  Jersey.  —  Hopper  v.  Chamberlain,  34 
N.  J.  L.  220. 

18  C.  of  L.— 2 


New  York.  —  Stone  v.  Miller,  62  Barb.  (N. 
Y.)430;  Mills  v.  Martin,  19  Johns.  (N.  Y.)  7; 
Bioom  v.  Huyck,  71  Hun  (N.  Y.)  252. 

Tennessee.  —  Vanbibber   v.    Vanbibber,  10 

Humph.  (Tenn.)  55-  n  ^  _  ^ 

Texas.  —  Cowan  v.  Nixon,  28  Tex.  230;  Ex  p. 
McGrew,  40  Tex.  472.  , 

2.  Presumption  of  Jurisdiction.  —  See  the  title 
Jurisdiction,  vol.  17,  pp.  1082,  1084. 

3  Jurisdiction  Not  Implied.  —  Blass  v.  Brown. 
66  Ark.  79;  Cowan  v.  Nixon,  28  Tex.  230; 
Collins  v.  Oliver,  4  Humph.  (Tenn.)  439. 

Jurisdiction  in  criminal  cases  not  extended 
by  implication,  see  infra,  this  section.  Criminal 
Jurisdiction. 

Jurisdiction  Implied  from  Statutes  of  Procedure. 
—  Although  iurisdiction  must  be  conferred 
upon  justices  of  the  peace  by  express  enact- 
ment and  not  by  implication,  a  statute  provid- 
ing the  method  of  proceeding  on  a  counter- 
claim must  be  construed  as  conferring  juris- 
diction  to  entertain  a  counterclaim  in  behalf  of 
a  defendant  to  the  extent  of  entering  an  affirm- 
ative judgment  for  the  excess  of  the  counter- 
claim over  the  plaintiff's  claim.  Green  v. 
Beebe,  39  Mo.  App.  465- 

Where  a  statute  provides  for  the  procedure 
for  punishing  violations  of  a  liquor  ordinance 
assuming  that  justices  have  jurisdiction,  this 
will  confer  jurisdiction  upon  justices  by  neces- 
sary implication.    State  v.  Miller,  23  Wis.  634. 
4.  See  the  title  Jurisdiction,  vol.  17,  p.  1064. 
5'  See  the  title  Jurisdiction,  vol.  17,  p.  1060. 
6.  Foster  v.  McAdams,  9  Tex.  542;  Low  v. 
Rice,  8  Tohns.  (N.  Y.)  409-  .  „ 

7  Statutes  Authorizing  Jurisdiction  Exceeding 
Maximum  by  Consent  of  Parties.  —  Hodge  v. 
Ruggles,  36  Iowa  42;  Long  v.  Loughran,  41 
Iowa  543;  Schlisman  v.  Webber,  65  Iowa  114; 
Houghton  v.  Bauer,  70  Iowa  314;  Brown  v. 
Davis,  59  Iowa  641;  Edwards  v.  Cosgro,  71 
Iowa  296;  Chesmore  v.  Barker,  101  Iowa  576; 
Deming  v.  Austin,  Wright  (Ohio)  717.  Boon  v. 
Collins,  1  Phila.  (Pa.)  438,  10  Leg  Int.  (Fa.) 
106 •  Butler  v.  Urch,  2  Grant  Cas.  (Pa.)  247. 

Judgment  by  Confession  Cannot  Exceed  Jurisdic- 
tion. -  Feillett  v.  Engler,  8  Cal.  76.  But  see 
comments  on  this  decision  in.Bradley  v.  Kent, 
22  Cal.  169. 
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Jurisdiction. 

,  Concurrent  -  STSSMSSS 

Other  Courts  Not  Deprived  of  Jurisdiction  hy  Act  0>»  g  _          jurisdiction  has 

a  general  rule  that  where  a  h»^e/QC<^  such  court  is  not 

jurisdiction  over  certain  amounts '  ^  oertjin  suD^:  jurisdiction  of  the 

dep-ed  of  jurisdicUon  by  an ^ct  confernn^ponj  J.^  rf  ^ 

STpSSM  S«b^a=»  —  -nieces 

amount  in  controversy  does  ^«cv^u»5XiTiertain  sums  and  for  con- 
states expressly  provide  f"^"^3™^  a  certain  amount.* 
WT?iU^^C^^—  SSI?-  Other  Courts.  -  Much  conflict 
b.  IN  Criminal  ^Abts     *  inferior  courts  over  crimes  and 

tlie  peace  lu  „  p„„p  e  r.oldw.  (Tenn.) 

1.  Jurisdiction  Concurrent  with  Other  Courts - 

Alabama.  -  Kansas  City,  etc.,  R.  Co  " White- 
head. io9  Ala.  495;  Carew  *.  Lillienthall,  50 

AlCaHfornia.  -  Hicks  v.  Bell,  3  Cal  219. 

gXS.-Loomis  *  Bourn  63  Conn  445- 

Dakota.  -  St.  Paul  F.  &  M.  Ins  Co.  *.  Han- 
son4  Dak.  162;  St.  Paul  F.  &  M.  Ins.  Co.  v. 

W^tf^- McMillan  *.  Savage,  6  Fla.  748 

Georgia.  -  McDonald  *.  Feagm,  43  Ga.  360. 

Indiana. -W«i  v.  Haynes.  43  Ind.  4W 
Redden  -  Covington,  29  Ind.  118;  Brookv.lle 

*.  Gagle,  73  Ind-  ir7-  ... 

-  People  *.  Young,  7^1 11.  41  • 

f0l  °a.- Chapman  *.  Morgan,  2  Greene  (Iowa) 
374-  Nelson  v.  Gray,  2  Greene  (Iowa)  397; 
Hu  ion  v.  Drebilbis,  2  Greene  (Iowa)  593- 

jrSL:-  Henderson*.  Kennedy,   9  Kan. 

^Kentucky  -  Sayre  ».  Lewis,  5  B.  Mon.  (Ky.) 
00   Samsi'  Stockton,  14  B.  Mon  (Ky.)  187. 
9  V^  -Ridlon  *.  Emery,  6  Me.  261;  Ab- 
bott v.  Knowlton,  31  Me.  77- 

Massachusetts.  —  Com.    * .    White,    8    1  ick. 

tMJSi2f:-Mbot  *.  Greene,  6  Mo.  458; 
Murphy  -  Campbell,  36  Mo  110;  Pearson  * 
Gillett,  55  Mo.  App.  312;  Tackettr  .  Vogler 
85  Mo  480  (overruling  Stamps  *  Brulwell  57 
Mo  22 ,  and  Williams  *.  Payne,  80  Mo  409). 

Niw Hampshire.  -  Rochester  *  Roberts,  29 
N   H  360-  Stevens  v.  Chase,  61  N.  H.  34J. 
'New  Mexico.  -  Romero  *.  Silva,  1  N.  Mex. 

1S7JVew  J^.-Jaques*.  Morris,  2  E  D.  Smith 
(N.  Y.)  639;  Price  *.  Grant,  15  Daly  (N.  Y.) 

^  North  Carolina.- Montague  v  Mial.  89  N. 
Car  /37;  Charlotte  Planing  Mills*.  McNinch. 

99i!w^to.- Campbell  *.  Com    8  5 & 
r  (Pa  )  414;  Richards  *.  Gage,  1  Ashm.  (Pa.) 
192;  Moyer  v.  Illig,  52  Pa.  St.  444- 
9  W<  &rvft«.  -  Burge  v.  Willis,  5  Rich.  L. 
(S.  Car.)  212. 


7V»««^.-Taylor  *.  Pope,  5  Coldw.  (Tenn.) 

41  Texas.  -  Love  *.  Mclntyre,  3  Tex.  10;  John- 
son ».  Happell,  4  Tex.  96 

^r«w/.- Young  *.  Sanders  1  Tyler  (\  t.) 
8-  Glidden  v.  Elkins,  2  Tyler  (Vt.)  218 
'  Washington.-  State  *.  Hunter  3  Wash  92. 
2.  Conferring  Jurisdiction  upon  Justices  Does 
Not  Deprive  Other  Courts.  -  Kansas  City,  etc., 
R   Co    *    Whitehead,  109  Ala.  495;  Dawson 
,  Woodward,  6  D.  C.  301;  People  *.  Young 
72  111  4ii-  Redden  *.  Covington,  29  Ind.  118, 
Brookville  *.  Gagle,  73  Ind.  "7;  Rochester  * 
Roberts,  29  N.  H.  360;  Richards  v ^  Gage  1 
Ashm.  (Pa.)  192;   Taylor  *.  Pope,  5  Coldw. 

(T3.n Exclusive  Jurisdiction  —  Arkansas.  —  Wil- 
son v.  Mason,  3  Ark.  494-  ...  . 
Illinois.  —  Bischmann  v.  Boehl,  30  HI.  App. 

^Louisiana.—  Thompson  *.  Rogers.  4  La.  9. 
Minnesota.--C*stnexv.  Chandler,  2  Minn.  86. 
Missouri.  —  Mason  *.  Hannah.  30  Mo.  App. 

I9°6regon.  —  Multnomah  County  *.  Knott,  6 

^NoTth^Carolina.  -  Slocumb  *.  Cape  Fear 
Shingle  Co.,  no  N.  Car.  24;  Edenton  *.  Wool, 

650^C-P7C..etc.,  R.  Co."*.  State,  5  Ohio 
Dec.  (Reprint)  552.  6  Am.  L.  Rec.  501 

Texa,  _  Hardeman  w.  Morgan,  48  lex.  103 
Vermont.  —  Keyes  *.  Weed,  1  D.  Chip.  (\  t.) 
•no-  Bates  *.  Downer,  4  Vt.  178. 

4  Jurisdiction  Concurrent  on  Certain  Amounts. 
—  Leathers  *.  Hogan,  17  Ind.  242. 

5.  Jurisdiction  Concurrent  with  District  Court. 
-Ex  P.  Tucker,  25  Ark.  567;  Stale  *.  Smith, 
26  Ark  149;  Watson  *.  State.  29.  Ark.  299; 
People  *.  Maxon,  1  Idaho  330;  Com.  *.  Rowe, 
14  Grav  (Mass.)  47;  Com.  *.  Golding.  14  Gray 
(Mass.)  49:  Clay  *.  State,  6  Mo.  600;  State*. 
Bradley,  31  Mo.  App.  308;  Sanders  *.  State, 
34  Neb.  872;  State  *.  Perry,  64  N.  Car.  598; 
State  *.  Hampton,  77  N.  Car.  526;  Faust  v. 

State,  45  wis-  273-  _  . 

Jurisdiction  Concurrent  with  County  Courts.  — 

Exp.  Hixon,  41  Ala.  410;  Brown  *.  Com.,  73 

,8  Volume  XVIII. 


Jurisdiction. 


JUSTICES  OF  THE  PEACE. 


Subject-matter. 


jurisdiction.1  In  many  special  acts  the  inferior  court  is  given  an  exclusive 
jurisdiction  over  misdemeanors  committed  in  a  town  or  city. 

Duty  to  Try  Cases  Within  Concurrent  Jurisdiction.  —  When  the  offense  IS  such  that 
both  the  justice  and  a  court  of  general  jurisdiction  or  a  circuit  court  have  con- 
current jurisdiction  it  is  the  duty  of  the  justice  to  try  the  offense,  and  it  is 
error  to  require  a  recognizance  for  appearance  in  the  higher  court 

Discretion  to  Try  or  Bind  Over.  -  But  in  some  states  the  justice  is  authorized  by 
statute  to  bind  over  the  accused  for  appearance  in  the  Circuit  Court  where  in 
his  opinion  the  punishment  he  is  authorized  to  impose  will  be  inadequate. 

'  5  Amount  in  Controversy.  —  The  jurisdiction  of  justices  of  the  peace  as 
regulated  by  the  amount  in  controversy  is  determined  in  each  state  by  con- 
stitutional and  statutory  enactments.5 

6  Jurisdiction  as  Dependent  on  Nature  of  Subject-matter  —  a.  Contracts.  — 
In  some  states  the  jurisdiction  of  justices  of  the  peace  is  limited  to  actions 
on  contracts,  express  or  implied.  The  term  "contract  has  been  construed  to 
include  only  those  contracts  or  agreements  which  arise  immediately  out  ot  a 
course  of  dealing  between  the  parties,  and  not  such  contracts  as  arise  remotely 
out  of  the  compact  of  government.6    The  term  as  used  m  such  statutes  does 


Pa.  St.  321,  13  Am.  Rep.  740;  Solon  v.  State, 
5  Tex.  App.  301;  Leatherwood  v.  State,  6  Tex. 
App.  244;  Woodward  v.  State,  5  Tex.  App. 
296;  Treasurer  v.  Clark,  19  Vt.  129. 

Concurrent  Jurisdiction  with  City  Courts.  — 
Com.  v.  Pindar,  n  Met.  (Mass.)  539;  People  v. 
Gooseman,  80  Mich.  611;  State  v.  Crummey, 
17  Minn.  72;  Thomas  v.  Com.,  22  Gratt.  (Va.) 

912.  .  . 

1.  Justices  of  Peace  with  Exclusive  Jurisdiction. 

—  Ferguson  v.  People,  90  111.  510;  Com.  v. 
Mills,  6  Bush  (Ky.)  296;  State  v.  Myers,  11 
Mont.  365;  Bray  v.  U.  S.,  1  N.  Mex.  r;  Terri- 
tory v.  Valdez,  1  N.  Mex.  548;  State  v.  Styles, 
76  N.  Car.  156;  State  v.  Ham,  83  N.  Car.  590; 
State  v,  Dudley,  83  N.  Car.  660;  State  v. 
Perry,  71  N.  Car.  522;  State  v.  Harper,  6  S. 
Car.  464;  State  v.  Cooler,  30  S.  Car.  108;  State 
v.  McKettrick,  14  S.  Car.  346.  _ 

Where  a  county  court  is  given  jurisdiction 
to  try  indictments  for  misdemeanors,  justices 
of  the  peace  will  have  exclusive  jurisdiction 
as  to  misdemeanors  where  no  indictments  have 
been  found.    Ex  p.  McCarthy,  53  Cal.  412. 

North  Carolina.  —  Concurrent  jurisdiction 
given  to  justices  and  to  the  Superior  Court. 
State  v.  Moore,  82  N.  Car.  659. 

Indiana.  —  Justices  have  concurrent  jurisdic- 
tion with  the  circuit  and  criminal  courts,  where 
a  fine  as  low  as  twenty-five  dollars  may  be 
assessed;  exclusive  jurisdiction  where  fine 
does  not'exceed  three  dollars.  Nace  v.  State, 
117  Ind.  114. 

2.  Inferior  Courts  and  City  Courts  with  Exclusive 
Jurisdiction.  —  U.  S.  v.  Marshall,  6  Mackey  (D. 
C.)  34;  U.  S.  v.  Buell,  1  MacArthur  (D.  C.) 
502;  Robison  v.  Judge,  69  Mich.  608;  State  v. 
Kemp,  34  Minn.  61,  State  v.  Hays,  38  Minn. 
475;  McLorinan  v.  Ryno,  49  N.  J.  L.  603; 
Duffy  v.  Brilton,  48  N.J.  L.  371;  Adams  v. 
Nash,  51  N.  J.  L.  305;  People  v.  Cooper,  42 
Hun  (N.  Y.)  196;  People  v.  Duffy,  49  Hun 
(N.  Y.)  276;  Dillingham  v.  State,  5  Ohio  St.  280. 

Concurrent  Jurisdiction  of  City  Courts.  —  Com. 
v.  Wickeisham,  99  Ky.  21;  State  v.  Jones,  73 
Me.  280. 

3.  Duty  to  Try  Case. —  Brown  v.  State,  105 
Ala.  117;  Thomm  v.  State,  35  Ark.  327;  Cooper 


v.  State,  23  Ark.  278;  Matter  of  Donnelly,  30 
Kan.  191,  424. 

In  such  case  a  preliminary  examination  is 
unnecessary.  State  v  Ransberger,  106  Mo. 
135;  State  v.  Pruett,  61  Mo.  App.  156;  State 
v.  Krohne,  4  Wyo.  347. 

Massachusetts. —  Justices  of  the  peace  are 
authorized  to  bind  over  although  ihey  have 
concurrent  jurisdiction.  Com.  v.  Hamilton, 
129  Mass.  479;  Com.  v.  Boyle,  14  Gray  (Mass.) 
3;  Com.  v.  Harris,  8  Gray  (Mass.)  470.  See 
also  Wolverton  v.  Com.,  75  Va.  909. 

4.  May  Act  as  Examining  Magistrate  Where 
Punishment  Is  Inadequate.  —  Stoner  v.  Stale,  7 
Ind  App.  620;  Nace  v.  State,  117  Ind.  114; 
State  v.  Towle,  48  N.  H.  97;  Wolverton  v. 
Com.,  75  Va.  909.  .   .     ,  . 

5.  Statutes  Regulating  Jurisdiction  by  Amount 
in  Controversy.  —  See  the  constitutions  and 
statutes  of  the  several  states.  See  also  the 
title  Amount  in  Controversy,  i  Encyc.  of  Pl. 
and  Pr.  735;  and  the  following  subsection. 
Jurisdiction  as  Dependent  on  Nature  of  Subject 
Matter,  passim. 

"  Sum  Claimed  "  —  "  Amount  in  Controversy."  — 
Gen.  Stat.  Minnesota  1866,  c.  65,  §  5,  provid- 
ing that  justices  of  the  peace  shall  have  juris- 
diction in  actions  for  the  recovery  of  money 
only  where  "  the  sum  claimed  "  does  not  ex- 
ceed one  hundred  dollars,  does  not  conflict 
with  the  constitutional  provision  that  no  jus- 
tice shall  have  jurisdiction  in  any  civil  action 
in  which  "  the  amount  in  controversy  "  ex- 
ceeds one  hundred  dollars,  as  such  terms  are 
Barber  v.  Kennedy,  18  Minn. 


v.  Gram,  13  S.  &  R. 
Com.  v.  Reynolds, 
v.  Arnold,  2  P.  &  W. 


'.'J 


synonymous. 
216. 

6.  Contracts.  —  Zeigler 
(Pa.)  102,  per  Gibson,  J.; 
17  S.  &  R.  (Pa.)  367;  Zell 
(Pa.)  292. 

In  legislation  giving  jurisdiction  to  justices 
of  the  peace,  the  legislation  had  in  view  a 
"  contract  "  in  the  proper  sense  of  the  word, 
and  not  an  artificial  agreement  depending  on 
a  fiction  of  law.  Montgomery  v.  Poorman,  6 
Watts  (Pa.)  384.  .  , 

In  North  Carolina  it  was  held  that  a  justice  s 
Jurisdiction  extended  to  actions  for  penalties, 
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Jurisdiction. 

f   »  f<.r  fines  or  penalties,"  on  bonds, 
not  include  actions  on  judgments,*  fur  lines  1 

case.7 


and,  seemingly,  to  fcUoj.  on  *£ 

CaX„fi„  Conn,,  S.»r  3. 

»•  Ar"°'  '2  „i  ,he  peace  has 

whether  contract  or  ton.  .        c  le 

1.  Actions  on  Judgment.  -  Baldwin  , 

ll^.fr^^'^sv'^htcago.etc., 

R.  Co.  «r.  Whipple.  22  III.  337-  shoppach, 

2.  Fines  or  Penalties. -  Bagiey  ^  F£ove_ 

S.'.fo  Ark.  34°oV:  BicUiUe  j  Dean  »  HL 
i99   ZeiRler       Gram,  13  S.  &  «,  y  ; 
Merrick  *.  EnnM,  I  A^ale'ieh    etc.  R.  Co. 
rS'rCaKr%TE^on^  N.  Car 


37') 


"  T,„  Per.on,l  liability  of  a  atotkholiet  tot  I»- 
deS.,»  .<  th.  OWjnfl « oUjo  | 
,„„  an  obligation  »'»'°g,T„f Th  California 

against  its  members  fines  afe 

SiSSS.So71uSdr  o(, »,  peace. 
O'Brien  p.  Union  F.  Co.,  7  Mo.  3». 
°  Sections  on  ^ -  Com .  «.  Rey 

nolds,  17  S.  &  K    Pa.  3 m.  Schutter. 
35  t^ue  ^om.,  4  Watts  (Pa.) 

"^S^a^nSSS 

catsof ^enal  ybohnds.  Wlmer  Brotherton, 
7  KcSb  on  an  ^g^^^t 

SpP  S'v  129  And  see  infra,  the  subdiv.s.on 
^Local  Assessments.  -  Pittsburg  .  Daiy.  5 


as  Such  action  is  not^  a—  Mont- 

based  upon  any  promisee  the  officer  J 
^^c^TCnV^Me^eid  ,  BnrUeU.  56 

-Koch       Kimberling   55  Ark-  54. .  Stagey 

*.  Bracht,  42  Ark.  210;  ^"^J^ 

v.  Heath,  4t  Ark.  47&,  "^Ul?fadden  I  Phila. 
 xt  <-,,  [-20-  Shannon  0,  lviaauen,  \  * 

r55!  "J^Caven^r £  Funderbnrg  9  PgL 

(Ala.)  460;  Huhngv.  Rue,  3  J-  J • 

587-  .      •        <         npare  has  jurisdiction  of 

to  deliver  goods.     Si.  Louis,  eic, 

notwUnstanding  an  avetntent  ,„  the 

Applies  to  actions  in  justices  ^arts  1*  abol- 
ished  by  Code  W.  Va.,  c.  50,  §  49-    0  Conner 

7DiAc43n^n  the  Cale  -  Illinois.  -  The  juris- 
dlSliff  justices,  as  limited  by  «.tuje  doe. 

Ktaftd"  irXoS^tm.  25t8Bn« 
ule  decisions  o  the  lower  courts  seem  to  dis- 
regard his  opinion.  The  damages  for  injuries 
oTeal  or  personal  property  may  be  recovered 
bv  action  on  the  case  or  any  other  appropriate 
Srm  of  action,  as  the  statute  does  no, :  proh A at 
any  form  of  action  in  such  case,  Skmner  *. 
Mnro-an  2i  III.  App.  209;  Gallery  v.  uavis,  35 
fll    APP   619;  Nonhup  v.  Smothers,  39  I"- 

hVNetvork  -  Before  the  adoption  of  the  code, 
iai ices  of  the  peace  had  jurisdiction  of  actions 
nn  the  case  Worden  v.  Brown,  (Supm.  Ct. 
Spec  T.)  14  How.  Pr.  (N.  Y.)  327;  Tompkins 
lianas,  sVend.  (N  Y  )  462  *4  - 
Main  v.  Prosser  1  Johns.  Cas.  (N.  Y.)  130. 
Chase  v.  Hale,  8  Johns.  (N.  Y.)  *6«-  .  . 
Ohio  --  Justices  have  no  jurisdiction  of 
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b  BONDS  —The  jurisdiction  of  justices  of  the  peace  of  actions  on  bonds 
is  sometimes  prescribed  by  statute,1  but  generally  the  jurisdiction  must  be 
determined  by  the  amount  in  controversy.  If  the  practice  permits  a  judgment 
to  be  rendered  for  the  amount  due  on  the  bond  or  for  the  amount  of  damages 
incurred  the  justice  will  have  jurisdiction  if  the  amount  claimed  to  be  due 
does  not  exceed  the  jurisdictional  limit.2  But  where  the  practice  is  to  render 
judgment  for  the  amount  of  the  penalty  of  the  bond,  to  be  discharged  on  pay- 
ment of  whatever  damages  may  be  proved,  the  jurisdiction  of  the  justice  is 
determined  by  the  penalty  in  the  bond,  that  being  the  amount  in  controversy. 

agent  to  indemnify  his  principal.  A  justice 
has  no  jurisdiction  where  the  judgment  stands 
as  security  for  future  breaches. 

Covenants  of  a  Bond  Which  Cannot  Be  Enforced 
by  a  Justice  will  not  deprive  htm  of  jurisdiction 
to  enter  judgment  for  money  due  on  the  bond. 
Thomas  v.  Thomas,  2  A.  K.  Marsh.  (Ky.) 


actions  on  the  case  for  nuisance.  Nichol  v. 
Patterson,  4  Ohio  200;  Harrington  v.  Heath, 
15  Ohio  483;  Caldwell  v.  Dunshee,  15  Ohio  488. 

Pennsylvania.  —  Where  the  statute  confers 
upon  justices  of  the  peace  jurisdiction  of 
actions  on  contracts  only,  they  have  no  juris- 
diction of  actions  on  the  case.  Zeigler  v. 
Gram,  13  S.  &  R.  (Pa.)  102;  Zell  v.  Arnold,  2 
P.  &  W.  (Pa.)  292;  Hunt  v.  Wynn,  6  Watts 
(Pa.)  47;  Growsky  v.  Wright,  2  Kulp  (Pa.)  415; 
Conaghan  v.  Rudolph,  4  Kulp  (Pa.)  504,  6  Pa. 
Dist.  225;  Myers  v.  Gillman,  5  Kulp  (Pa.)  209; 
Schroeder  v.  Micthke,  8  Kulp  (Pa.)  370; 
Stewart  v.  Shaffer,  6  Pa.  Dist.  226;  Hasbrouck 
v.  Railroad  Co.,  I  C.  PI.  Rep.  (Pa.)  156;  Coul- 
son  v.  Chrouister,  4  Pa.  Co.  Ct.  521;  Dormer 
v.  Handwick,  7  Luz.  Leg.  Reg.  (Pa.)  157; 
Brody  v.  Gillen,  10  Luz.  Leg.  Reg.  (Pa.)  328; 
Conn  v.  Stumm,  31  Pa.  St.  14. 

South  Carolina.  —  A  justice  of  the  peace  has 
jurisdiction  of  a  special  action  on  the  case  by 
a  sheriff  to  recover  fees.  Hyams  v.  Michel, 
3  Rich.  L.  (S.  Car.)  303. 

Vermont.  —  A  justice  of  the  peace  has  no 
jurisdiction  of  an  action  on  the  case  for  a  nui- 
sance affecting  real  estate.  Whitney  v.  Bowen, 
ii  Vt.  250. 

1.  Maryland  —  Official  Bond.  —  The  section  of 
the  Maryland  Code  conferring  upon  justices  of 
the  peace  jurisdiction  of  actions  on  bonds  with 
penalties  does  not  embrace  bonds  to  secure  the 
discharge  of  official  duties,  but  includes  only 
such  bonds  as  are  conditioned  for  the  payment 
of  money.    Slate  v.  Tabler,  41  Md.  236. 

Bond  by  Contractor  for  Erection  of  Public  Build- 
ing.—  Laborers  and  materialmen  may  main- 
tain an  action  of  assumpsit  in  justice's  court 
on  the  bond  of  a  contractor  given  to  secure 
payment  of  the  claims  of  such  persons,  where 
the  amount  claimed  is  within  the  jurisdiction 
of  the  justice,  although  the  penalty  ot  the 
bond  is  in  excess  of  such  jurisdiction.  People 
v.  Cotteral,  115  Mich.  43. 

Bond  of  Constable  —  Michigan.  —  Under  How. 
Stat.  Mich.,  §  6988,  an  action  of  assumpsit 
will  lie  upon  a  constable's  bond  where  the 
penalty  does  not  exceed  three  hundred  dollars, 
and  in  such  suit  the  amount  of  the  execution 
and  interest  may  be  recovered.  Montgomery 
v.  Martin,  104  Mich.  390. 

Action  on  Administrator's  Bond  —  Agent's  Bond 
to  Indemnify  Principal.  —  Where  the  penally  of 
an  administrator's  bond  exceeds  the  jurisdic- 
tional limit  of  a  justice's  court,  and  judgment 
for  the  whole  penalty  is  sought  in  order  that 
the  writ  of  scire  facias  may  be  resorted  to  on 
further  breaches,  a  justice  of  the  peace  has  no 
jurisdiction.  Durfee  v.  Dean,  52  Mich.  387. 
See  also  Files  v.  Reynolds,  66  Ark.  314,  where 
a  similar  principle  is  applied  to  a  bond  of  an 


430. 

Bond  Secured  by  Heal  Estate.  —  A  justice  of 
the  peace  has  jurisdiction  of  an  action  to  re- 
cover  an  amount  not  exceeding  his  numerical 
jurisdiction  although  the  bond  is  secured  by 
real  estate.  Buechel  v.  Buechel,  65  Wis,  532; 
Couger  v.  Lancaster,  6  Yerg.  (Tenn.)  477. 

Action  of  Covenant.— Where  justices  of  the 
peace  have  no  jurisdiction  of  actions  of 
covenant,  and  exclusive  jurisdiction  of  matters 
of  contract  below  a  certain  amount,  a  party 
cannot  elect  to  bring  the  action  of  covenant  on 
a  bond  the  amount  of  which  is  within  the  ex- 
clusive jurisdiction  of  the  justice.  His  only 
remedy  in  such  case  is  an  action  of  debt  on 
the  bond.    Crabtree  v.  Moore,  7  Ark.  74. 

2.  Jurisdiction  Determined  from  Amount  of 
Damages  Claimed  —  Georgia.  —  Bowden  v. 
Taylor,  81  Ga.  199;  Lovejoy  v.  Woolfolk,  105 
Ga.  252. 

Indiana.  —  Washburn  v.  Payne,  2  Blackf. 
(Ind.)  216;  Beard  v.  Kinney,  6  Blackf  (Ind.) 
425;  Anderson  v.  Farns,  7  Blackf.  (Ind.)  343. 

Iowa.  —  Stone  v.  Murphy,  2  Iowa  35. 

Mississippi.  —  Shattuck  v.  Miller,  50  Miss. 
386;  State  v.  Luckey,  51  Miss.  528. 

New  Jersey.  — Anderson  v.  Rose,  51  N.  J.  L. 
471. 

New  York.  —  Boomer  v.  Laine,  10  Wend. 
(N.  Y.)  525;  Shackleton  v.  Hart,  (Supm.  Ct. 
Spec.  T.)20  How.  Pr.  (N.  Y.)  39;  Sutherland 
v.  McKinney,  (Countv  Ct.)  18  Civ.  Pro.  (N. 
Y.)  216. 

South  Carolina.  —  Cavender  v.  Ward,  28.  S. 
Car.  470. 

Tennessee.  —  Fowler  v.  McDaniel,  6  Heisk. 
(Tenn.)  529. 

West  Virginia.  —  State  v.  Lambert,  24  W. 
Va.  399. 

Wisconsin.  —  Buechel  v.  Buechel,  65  Wis. 
532. 

3.  Jurisdiction  Determined  from  Amount  of 
Penalty  —  Illinois.  —  Snowhook  v.  Dodge,  28 
111.  63. 

Michigan.  —  Bishop  v.  Freeman,  42  Mich. 
533;  Gray  v.  Stafford,  52  Mich.  497. 

Missouri.  —  Graves  v.  McHugh,  58  Mo.  499; 
Pitman  v.  Dvvyer,  8  Mo.  App.  570;  State  v. 
Emmerling,  12  Mo.  App.  98. 

North  Carolina.  —  Morris  v.  Saunders,  85  N. 
Car.  138;  State  v.  Porter,  69  N.  Car.  140;  State 
v.  Rousseau,  71  N.  Car.  194;  Hedgecock  v. 
Davis,  64  N.  Car.  650;  Dalton  v.  Webster,  82 
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c  Penalties  Imposed  by  Statute.  ^^^^l^Z 
statut  penalties  is  ^/^^SESWjK'  .Where  there 
penalty  or  by  a  general  law  fixing  tnej  penalties  it  is  held  to  be 

is  no  special  provision  for  jur  faction  to  i        ^  the  ]un 

included  in  the  general  jurisdiction  of  actions  ot  ^  property)4 

diction  is  limited  to  actions >  on  «  on t  acts    an  actions  to  recover  penalties, 
justices  of  the  peace  have  no .^f^^^^te  Withholding  Jurisdiction  of 
J    d.  TORTS  -  (i)  Jurxsdtctm    Lm ttea     »  ^  was  at  fi   t  COn- 

Torts.  -  The  jurisdiction  of  .justices  rfthep«K  contract.*  No 

fined  to  cases  where  the  rights  of  the  parties  he  fact  that  such 

jurisdiction  was  given  of  actions  in^ ort  ovung  per    p  ^    ^        ^  t 
officers  were  not  learned  in  the  law  ana  come  tract  litigation  if  such 

rights  of  the  parties.    In  many  case s  it  would  t<>      h  t 

actions  could  be  commenced  in  the  lowest #erred  on  justices  of  the 

-»■'  Such  iurisd'ct,on  tas 

1  _    , t*  _  T.imit  of  Juris- 


N.  Car.  279;  Coggins  v.  Harrell 86  N.  Car. 
«7-  Tovncr  p.  Roberts,  112  N.  Car.  HI. 
3  ri2/w  -  Waller,  to.  Lane,  I  Overt.  (  renn.) 
rK*  «  Oliver  4  Humph.  (Tenn.)  439- 

California.  -  Reed  v.  OmnibusR^O 0., 33  Cal. 
212;  Thomas  v.  Justice  s  Ct    So  Cal  40. 

///,W3.-Eubanke  ^Ashley,  36  III.  177, 
Jacksonville  v.  Block,  36  "^507-  T  d 

Indiana.—  Clevenger  v.  Rushville,  90 

258,>,;i„,.  -Spaulding  v.  Yeaton,  82  Me.  ga 
Nebraska.  -  Mitchell      State,  12  Neb.  538 
New  Jersey.  -  White  «r.  Neptune  City,  56  N- 

J'  v;."2^^-.  -  Walker  ».  Cruikshank,  2  Hill 
(N  Y  )  296;  Prussia  v.  Guenther,  (County  Ct. 
Soi?  Ct.'  Gen  T.)  16  Abb  N  C»|.  (N.  Y.) 
2W".  Hallock  w.  Dominy,  69  N.  \ .  230. 

Parker  v.  Barstow,  5  R-  I- 

23%W»*«.-  Carter  *.  Dow.  i€ .  Wis.  298; 
Ives  ».  Jefferson  County,  18  Wis.  166. 

T  Action  of  Debt.  -  Reagh  v.  Spann,  3  S  J 
(Ala.)  100;  Indianapolis,  etc.,  R.  Co.  v.  People, 

9IAn 'atdon  to  recover  a  statutory  penalty  for 
failure  to  transmit  a  message  is  an  act  on  for 
debt  and  within  the  jurisdiction  of  a  justice 
of  the  peace.  Western  Union  Tel.  Co.  v. 
Sullivan,  70  Miss.  447-  .     .  on 

A  statutory  penalty  to  be  recovered     by  an 
action  of  debt  "does  not  include     book  ac- 
counts obligations,  contracts,  or  any  other  evi- 
dence of  debt,"  within  the  meaning ;  of  the  act 
conferring  jurisdiction  upon  juuee. ;oi the 
peace.    Duncan  w.  Maxey,  5Sneed  (Tenn.)  114- 
P  Employee'.  Right  to  Additional  Wages  Not 
Penalty. -The  additional  wages  which  under 
the  Arkansas  statute  a  discharged  employee  is 
entitled  to  recover  from  the  date  of  discharge 
to  the  date  of  the  payment  of  wages  is  not  a 
penalty,  but  in  the  nature  of  exemplary  darn- 
ages,  and  an  action  to  recover  such  wages 
is  within  the  jurisdiction,  of  a  justice  of  the 
peace.    Leep  v.  St.  Louis,  etc.,  R.  Co.,  5» 

3.  Sec  supra,  this  section,  Contracts. 

4  Damages  to  Personal  Property.  -  Western 
Union  Tel  Co.  v.  Taylor,  84  Ga.  408;  D.cken 
v.  Western  Union  Tel.  Co.,  94  Ga.  433- 


wmmm 

bv  the  superior  court.   Culbertson  v.  »« 

685CNo  Jurisdiction  of  Actions in  Tort  .-Donald 

son  v.  Maginnes,  4  Yeates  (Pa  )  12/ ,  «™J 
°  Wright,  2  Kulp  (Pa.)  415;  Myers  v.GMm^n 
c'Kulo  (Pa)  209;  Youngblood  v.  Folkner,  2 

5= .AU  4,4.  See 

A1Arkw»».  -  Justices  of  ihe  peace  have  juris. 
Am«»«».     J  ,  damage  to  petsonal 

lore  "    Stanley  »  Bracht,  42  Arte.  210. 

Georgia  -  Where  the  amount  in  controversy 
a  T  n  Exceed I  one  hundred  dollars,  justices 
oi f  the  peac    have  jurisdiction  of  civil  cases 

IOtJnderCode  Ga.  ^3^r%^^ 
tion  in  summary  proceedings  for  tailing  stoc* 
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never  been  extended  to  injuries  to  character  and  rarely  to  personal  injuries, 
brine  confined  in  most  of  the  states  to  injuries  to  personal  property 

(llZries  to  Person  and  Reputation.  -  In  almost  every  state  it  is  pro- 
vided that  justices  of  the  peace  shall  not  have  jurisdiction  where  the  action  is 
to  recover  damages  for  assault  and  battery,*  false  imprisonment,-  libel  and 
slander  3  criminaf  conversation,  seduction,  or  malicious  prosecution. 

(V \PersoZl  Injuries  from  Negligence.  -  But  in  several  states  an  exception 
is  mlk  aXactions  for  personal  injuries  from  negligence  or  wrongful  act.* 
In^he  absence  of  SOme  express  provision  of  the  statute  a  justice  has  no  juris- 

diC^^^^W^X-Insome  states  justices  of  the  peace 
have  no  Turisdiction  of  actions  in  tort  except  such  as  consist  of  damages  to 
oersonal  property.'  The  term  "damages  to  personal  property  includes  all 
fnjurie^ ^  sLS  in  respect  to  the  ownership  of  personal  estate'  whether 
direct  or  consequential.8 


is  limited  to  thirty  dollars.    Jones  v.  Ameri- 
cus  etc.,  R.  Co.,  80  Ga.  803. 

A  justice  of  the  peace  has  no  jurisdiction  ot 
actions  in  tort  except  actions  to  recover  dam- 
aces  to  personal  property.  Dorsey  v  Miller, 
10;  Ga.  88;  Blocker  v.  Boswell,  109  Ga.  230; 
Williams  v.  Suiter,  76  Ga.  355;  White  Star 
Line  Steamboat  Co.  v.  Gordon  County,  81 

Ga.  47-  .    .  j.  .. 

North  Carolina.  -  A  justice  has  jurisdiction 
of  actions,  not  founded  on  contract,  for  dam- 
ages not  exceeding  fifty  dollars,  regardless  of 
the  v  alue  of  the  property.  Malloy  v.  Fayelte- 
ville,  122  N.  Car.  480.  .  . 

Pennsylvania.  —  The  jurisdiction  of  justices 
of  the  peace  in  trespass  is  limited  to  direct  and 
immediate  injury  to  the  property,  and  does  not 
include  consequential  damages.  Winemiller 
v.  Myers,  1  Browne  (Pa.)  331;  Masteller  v. 
Trimbly,  6  Binn.  (Pa.)  33;  Growsky  v.  Wright. 
2  Kulp  (Pa.)  415;  Milhauser  v.  Morgan,  6 
Kulp  (Pa.)  48;  Dougherty  v.  Bone,  6  kulp 
(Pa.)  141. 

1.  Assault  and  Battery.  —  Bates  v.  Adams  3 
NIL.  539;  Carman  v.  Smock,  2  N.  J.  L. 
103 •  Marentille  v.  Oliver,  2  N.  J.  L.  358;  Ka- 
liski  v.  Pelham  Park  R.  Co.,  (C.  PI.  Spec.  T.) 
20  Civ.  Pro.  (N.  Y.)  315;  Ruger  v  Fay  lis 
Watch-Case  Co.,  (Brooklyn  City  Ct.  Gen.  1.) 
20  Civ.  Pro.  (N.  Y.)  204.  . 

In  Ohio  a  justice  of  the  peace  has  jurisdic- 
tion of  an  action  for  damages  caused  by  driv- 
ing over  and  injuring  the  plaintiff,  as  such 
action  is  for  trespass  and  not  assault  and 
battery.  Schmulbach  Brewing  Co.  v.  Archer, 
42  Ohio  St.  213.  . 

Injuries  Inflicted  by  Dog.  —  An  action  for 
damages  for  injuries  inflicted  by  a  vicious  dog 
in  the  absence  of  his  owner  is  an  action  for 
personal  injuries  and  within  the  jurisdiction 
of  a  justice  of  the  peace.  Argersinger  v. 
Lever,  (Countv  Ct.)  17  Civ.  Pro.  (N.  Y.)  352. 

Damage  to  Personal  Property  Arising  from 
Assault  and  Battery  is  merely  incidental  to  the 
assault  and  battery,  and  a  justice  has  no  juris- 
diction. Rich  v.  Hogeboom,  4  Den.  (N.  Y.) 
453;  Bull  v.  Colton,  22  Barb.  (N.  Y.)  g4-_ 

2.  An  Action  for  False  Imprisonment  is  not 
within  the  jurisdiction  of  a  justice  of  the 
peace.    Jeffers  v.  Brookfield,  r  N.  J.  L.  44. 

3.  Slander  and  Libel.  —  Sparks  v.  Holton,  3 
N  J  L.  412;  Goodrich  v.  Stewart,  3  Wend.  (N. 


Y.)43g;  Wilson  v.  McGregor,  58  Hun  (N.  Y.) 
607,  20'Civ.  Pro.  (N.  Y.)  36. 

A  statute  conferring  on  justices  of  the  peace 
jurisdiction  "  of  all  suits  and  actions  for  torts, 
trespasses,  and  other  injuries  to  person  or 
property,"  will  not  be  construed  to  include 
actions  for  libel  and  slander.  Engelking  v. 
Von  Wamel,  26  Tex.  469. 

Alienation  of  Affections  by  Slander  is  not 
within  the  jurisdiction  of  a  justice  of  the 
peace.  Wilson  v.  McGregor,  (Supm.  Ct.  Gen. 
T.)  20  Civ.  Pro.  (N.  Y.)  36. 

4  Malicious  Prosecution.—  Mathews  v.  Fergu- 
son", 5  N.  J.  L.  948;  Rice  v.  Day,  34  Neb.  100; 
Baldwin  v.  Hamilton,  3  Wis.  747- 

5.  Actions  for  Personal  Injuries  ate  "  actions 
for  damages  for  injury  to  rights  pertaining  to 
the  person,"  and  are  within  ihe  jurisdiction 
of  justices  of  the  peace.  Coulter  v.  American 
Merchants  Union  Express  Co.,  56  N.  Y.  585, 
reversing  5  Lans.  (N.  Y.)  67;  Kaliski  v.  Pelham 
Park  R.  Co.,  (C  PI.  Spec.  T.)  20  Civ.  Pro, 
(N  Y.)  315. 

Actions  under  the  Civil  Damage  Act  in  Wis- 
consin are  within  the  jurisdiction  of  justices  of 
the  peace.    Wightman  v.  Devere,  33  Wis.  570. 

Death  from  Wrongful  Act  is  not,  in  Ohio,  a 
source  of  action  within  the  jurisdiction  of  a 
justice  of  the  peace,  as  the  amount  of  recovery 
may  be  fixed  by  the  jury  and  may  exceed  such 
jurisdiction.  Sponseller  ^.Cleveland  Terminal, 
etc.,  R.  Co.,  6  Ohio  N.  P.  422.  . 

6.  See  supra,  this  subsection,  Jurisdiction 
Limited. 

1  "  Damages  to  Personal  Property."—  St.  Louis, 
etc  ,  R.  Co.  v.  Heath,  41  Ark.  478;  St.  Louis, 
etc.',  R.  Co.  v.  Briggs,  47  Ark.  59. 

8.  Kellar  v.  Shippee,  45  HI-  APP-  37§;  Skin- 
ner v.  Morgan,  21  111.  App.  209;  Workman  v. 
Neal,  21  111.  App.  293;  Gallery  v.  Davis,  35  111. 

App.  619.  ,       .  , 

Arkansas.  —  The  jurisdiction  of  actions^  tor 
damages  to  personal  property  includes  actions 
for  damages  for  conversion,  Park  v.  Webb,  4^ 
Ark  293;  unless  the  sum  claimed  exceeds  one 
hundred  dollars,  Thompson  v.  Wtllard,  66 
Ark.  346.  .        ,  . 

Georgia.  —  The  jurisdiction  of  justices  ot  the 
peace  does  not  include  actions  of  trover. 
Dorsey  v.  Miller,  105  Ga.  88;  Blocker  v.  Bos- 
well 109  Ga.  230;  Watson  v.  Pearre,  flja. 
1900)  35  S.  E.  Rep.  316;  Jordan  v.  Glover,  (Ga. 
23  Volume  XVIII. 


Jurisdiction. 


JUSTICES  OF  THE  PEACE. 


Subject-matter. 


U\  Damages  to  Real  Property  -  Trespass.  -  Actions  for  injuries  to  real 
property  "  and  actions  for  trespass  are  rarely  within  the  junction  of  justices 

°f  ^aSSns  Involving  Title  to  Real  Estate.  -  In ,  most .  of  the  states 
a  justice '  o  the  peace  cannot  take  jurisdiction  of  causes  which,  though  other- 
w is  suitable  for  his  adjudication,  involve  the  title  to  real  estate.*  In  some 
States  however  it  is  otherwise  when  the  right  to  possession  alone  is  in  ques 
t  on  and  not  the  title,  for  justices  are  very  generally  empowered  to  try  actions 
for  f^blfeSfry  ano  detainer,  and  similar  proceedings  designed  to  furnish  a 
cheap  and  speedy  transfer  of  possession.4 

1900)  35  S.  E.  Rep.  667;  Hamer  r,.  White, 
(Ga.  1900)  34  S.  E.  Rep.  1001.  See  dictum 
centra,  in  James  v.  Smith,  62  Ga.  345- 

Missouri.  — Justices  of  the  peace  formerly 
had  no  jurisdiction  of  aciions  for  injuries  to 
personal  property,  where  the  damages  claimed 
exceeded  fifty  dollars.    Buller  v.  Ivie,  30  Mo. 

471.'  Injuries  to  Real  Property.  -  The  term  "  in- 
jury to  real  properl  y  "  as  used  in  the  statute 
conferring  jurisdiction  on  justices  of  the 
peace,  includes  all  injuries  to  real  property, 
whether  direct,  or  consequential.  Chicago, 
etc.,  R.  Co.  v.  Calkins,  17  111.  App.  55;  Lacri- 
mal! v.  Deisch,  71  HI.  59- 

Cutting  down  and  carrying  away  growing 
trees  constitules  an  injury  to  real  property. 
Pitts  v.  Looby,  142  111.  534- 

An  obsl ruction  to  a  private  road  is  an  in- 
jury to  real  property  "  within  the  meaning  of 
the  statute.    Keyser  v.  Mann,  36  HI-  App.  59<J- 

2.  See  the  title  Justices  of  the  Peace,  12 
Encyc.  ok  Pl.  and  Pr.  664. 

3  No  Jurisdiction  of  Actions  Involving  Title  to 
Real  Estate  —  Alabama.  —  Webb  v.  Carlisle,  65 

Arkansas.  —  Halpern  v.  Burgess,  (Ark.  1890) 

13  S.  W.  Rep.  763-         „       „  TT     ,  .  ,. 
California.  —  Hart  v.  Carnall-Hopkins  Co., 

101  Cal.  160. 

Colorado.  —  Klopfer  v.  Keller,  I  Colo.  410. 
Delaware.  —  Legates   v.    Lingo,  8  Houst. 

Georgia.—  Dougherty  v.  Marsh,  11  Ga.  277. 

Indiana.  —  Bridges  v.  Branam,  133  Ind.  488. 

Iowa.  —  Delzell  v.  Burlington,  etc.,  R.  Co., 
89  Iowa  208. 

Kansas.  —  Douglass  v.  Easter,  32  Kan.  496. 

Maryland.  —  Randle  v.  Sutton,  43  Md.  64; 
Cole  v.  Hynes,  46  Md.  181. 

Massachusetts.  —  Magoun  v.  Lapham,  19 
Pick.  (Mass.)  419. 

Michigan.  —  Orris  v.  Kempton,  105  Mich. 


Tordsen  v.  Gummer,  37  Minn. 


229. 

Minnesota. 

211.  . 

Missouri.  —  State  v.  Ganzhorn,  52  Mo.  App. 
220,  56  Mo.  App.  519-  „        „  ... 

Nebraska.  —  Galligher  v.  Connell,  23  Neb. 

39] . 

New  Hampshire.  —  Bartlett  v.  Prescoti,  41 
N  H  493 

'New  Jersey.—  Ely  v.  Schanck,  52  N.  J.  L. 

HQ.  _  , 

New  York.  —  Van  Etten  v.  Van  Eiten,  69 
Hun  (N  Y.)  499;  Manfredi  v.  Wiederman, 
(C.  PI.  Gen.  T.)  14  Misc.  (N.  Y.)  342. 

North  Carolina.  —  Wright  v.  Hams,  116  N. 
Car.  460. 


North  Dakota.  —  Hegar  v.  De  Groat,  3  N. 

Da.k  354 

0'hio\  _1  Crafts  v.  Prior,  51  Ohio  St.  21. 
Oregon.  —  Aiken  v.  Aiken,  12  Oregon  203 
Pennsylvania.  —  Hunsicker  v.  Miller,  14  Pa. 
Co  Ct.  261;  Shober  v.  Henry,  4  Pa.  Dist.  505. 
Rhode  Island.  —  Carroll  v.  Rigney,  15  R- 

!■  81.  lT    .  , 

Utah.  —  People  v.  House,  4  Utah  3°9- 
Vermont.—  Burlington,  etc.,  R.  Co.  v.  Brush, 

57  Vt  472 

Virginia.  —  Warwick  v.  Mayo,  15  Gratt. 
(Va.)  528.  „  „. 

West  Virginia,  —  Belcher  v.  Gaston,  4  W. 
Va.  639.  , 

Wisconsin.  —  Huddleston   v.    Johnson,  71 

Wis.  336-  .  ^ 

And  see  infra,  this  section,  Actions  on  ton- 
tracts  Relating  to  Real  Estate,  and  the  title 
Justices  of  the  Peace,  12  Encyc.  of  Pl.  and 

PR.,  P-  075-  ...  c  , 

4  Actions  Involving  Possession  Alone.  —  Pol- 
lock v.  Cummings,  38  Cal.  683;  Ely  v.  Schanck, 
c,2  N  I  L  119;  Cannanvan  v.  Conklin,  1 
Daly'(N.  Y.)  509,  1  Abb.  Pr  N.  S  (N.  Y.) 
271-  Manfredi  v.  Wiederman,  (C.  Pl.  Gen.  I.J 
14  Misc.  (N.  Y.)  342;  Canoll  v.  Rigney,  15 

R.  I.  81.  ,  ..  u 

Forcible  Entry  and  Detainer  Within  Jurisdiction 

of  Justices  of  the  Peace.  —  Hamill  v.  Clear  Creek 
County  Bank,  22  Colo.  384;  Bridges  v.  Bray- 
man  133  III.488;  Phelps  v.  Randolph,  147  UL 
135-  Ragan  v.  Harrell,  52  Miss.  818;  Brown  v. 
Hazelton,  (S.  Dak.  1897)  70  N.  W.  Rep.  649- 
See  also  Smith  v.  Ryan,  20  Tex.  661;  Jenkins 
v.  Jeffrey,  3  Wyo.  669.  j  . 

If  however,  title  is  actually  involved  in 
such  actions  the  justice  loses  jurisdiction 
Tordsen  v.  Gummer,  37  Minn.  211;  Comstock 
v  Cole,  28  Neb.  470.  See  also  Webb  v.  Car- 
lisle 65  Ala.  313;  and  the  title  Forcible  Entry 
and' Detainer,  vol.  13.  p.  742.  Also  infra, 
this  section.  Forcible  Entry  and  Detainer. 

Actions  Between  Landlord  and  Tenant.  —  Pro- 
ceedings to  dispossess  a  tenant  who  holds  over 
are  within  the  jurisdiction  of  the  justice  of 
the  peace.  Swygert  v.  Goodwin,  32  S.  Car. 
146;  Menominee  River  Lumber  Co.  v.  Phil- 
brook,  7S  Wis.  142. 

Rent. —  And  where  the  relation  of  landlord 
and  tenant  exists  the  jusiice  has  jurisdiction 
for  an  action  for  rent.  Hatch  v.  Allen,  27  Me. 
85;  Cluf  v.  Horton,  42  Vt.  10.  But  not  where 
the  relation  of  landlord  and  tenant  has  ceased 
to  exist,  for  then  usually  the  title  is  in  ques- 
tion. Meier  v.  Thieman,  90  Mo.  433;  Van 
Etten  v.  Van  Eiten,  69  Hun  (N.  Y.)  499-  See 
generally  the  title  Justice  of  the  Peace,  12 
Encyc.  of  Pl.  and  Pr.  675. 
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7.  Jurisdiction  as  Dependent  on  Form  of  Action  —  a.  Actions  of  Debt  and 
ASSUMPSIT.  —  In  some  states  the  jurisdiction  in  civil  actions  is  limited  to 
actions  of  debt  and  assumpsit,  thus  excluding  actions  on  the  case  and  other 
forms  of  action.1 

b.  Actions  on  Accounts  —  Accounting  —  Equity  jurisdiction.  — ■  in  some 
states  justices  of  the  peace  have  no  jurisdiction  of  actions  on  accounts  or  book 
accounts,-  especially  where  partnership  accounts  or  voluminous  accounts  are 
involved,  as  the  appropriate  remedy  is  by  a  suit  for  accounting  in  equity.- 

Jurisdiction  of  Balance  of  Account.  —  In  the  states  where  justices  have  jurisdiction 
of  actions  on  accounts  the  amount  in  controversy  is  the  balance  of  the  account 
claimed  by  the  plaintiff  and  the  sum  of  credits  or  debits  shown  in  the  account  - 
Mutual  Accounts.  —  It  is  provided  by  statute  in  some  states  that  justices  of  the 
peace  shall  not  have  jurisdiction  where  the  sum  total  of  the  accounts  of  both 
parties  exceeds  a  certain  sum  5  or  where  the  amount  of  the  plaintiff  s  account 
exceeds  a  certain  sum,6  thus  excluding  jurisdiction  in  some  cases  although  the 


Boundaries.  —  Justices  of  the  peace_  have  no 
jurisdiction  in  questions  of  boundaries.  See 
the  title  Boundaries,  vol,  4,  p.  839. 

1.  Actions  of  Debt  and  Assumpsit.  —  An  Action 
for  Damages  for  Injuries  to  a  Child  must  be  in 
form  ex  delicto,  and  as  neither  assumpsit  nor 
debt  will  lie,  a  justice  of  the  peace  has  no 
jurisdiction.  Home  v.  Mandelbaum,  13  III. 
App.  607. 

An  Action  Against  a  Drayman  for  Failure  to 
Deliver  Goods  Entrusted  to  Him  is  in  form  an 
action  of  assumpsit,  and  therefore  within  the 
jurisdiction  of  a  justice  of  the  peace.  Dow- 
ling  v.  Stewart,  4  111.  193- 

An  Action  for  Damages  for  a  Breach  of  _  a 
Gratuitous  Bailment  is  an  action  of  assumpsit, 
and  not  an  action  on  the  case,  and  therefore 
within  the  jurisdiction  of  a  justice  of  the  peace. 
Baren  v.  Cain,  15  111.  App.  387. 

Assumpsit  —  Limit. — Justices  of  the  peace 
have  exclusive  jurisdiction  of  actions  of  as- 
sumpsit for  breach  of  promise  where  the 
amount  claimed  is  less  than  one  hundred  dol- 
lars. People  v.  Ingham  Circuit  Judge,  38 
Mich,  243. 

Justices  of  the  peace  have  jurisdiction  of  an 
action  in  assumpsit,  although  the  damages 
claimed  are  consequential  and  exceed  one 
hundred  dollars.  Tatro  v.  Brower,  118  Mich. 
615. 

For  Actions  on  the  Case,  see  supra,  this  section, 
Contracts. 

2.  Jurisdiction  of  Action  of  Account.  —  Rickey 
v.  Bowne,  18  Johns.  (N.  Y.)  131;  Crow  v. 
Mark,  52  111.  332;  Wright  v.  Guy,  10  S.  &  R. 
(Pa.)  227.  Contra,  Floyd  v.  Wiley,  1  Mo.  430; 
Ayres  v.  Mou'.ton,  5  Coldw.  (Tenn.)  154;  Bulkly 
v.  Lewis,  1  Root  (Conn.)  217. 

3.  See  infra,  this  section,  Equity  Jurisdiction. 

4.  Balance  of  Account  Is  Amount  in  Controversy. 
—  Brinklev  v.  Barinds,  7  Ark.  165;  Hemp- 
stead v.  Collins,  6  Ark.  533;  Mitchell  v.  Smith 
24  Ind.  252;  Newland  v.  Nees,  3  Blackf.  (Ind.) 
460;  Hall  v.  Biever,  1  Morr.  (Iowa)  113; 
Buckner  v.  Armour,  1  Mo.  534;  Musick  v. 
Chamlin,  22  Mo.  175;  Eacrit  v.  Keen,  4  N.  J. 
L.  235;  Brisbane  v.  Batavia  Bank,  36  Hun  (N. 
Y.)  17;  General  Electric  Co.  v.  Williams,  123 
N.  Car.  51;  Cleaden  v.  Yeates,  5  Whart.  (Pa.) 
94:  Fuller  v.  Sparks,  39  Tex.  137;  Rutland 
Bank  v.  Cramton,  28  Vt.  330;  Stevens  v.  Howe, 
6  Vt.  572. 
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5.  New  York  —  Sum  of  Both  Accounts  Exceed- 
ing Four  Hundred  Dollars.  —  Under  Code  Civ. 
Pro.,  §  2863,  subdiv.  4,  a  justice  has  no  juris- 
diction "  where,  in  a  matter  of  account,  the 
sum  total  of  the  accounts  of  both  parties, 
proved  to  the  satisfaction  of  the  justice,  ex- 
ceeds four  hundred  dollars."    Steele  v.  Mac- 
donald,  (N.  Y.  City  Ct.  Spec.  T.)  4  Civ.  Pro. 
(N.  Y.)  227;  Kemp  v.  Union  Gas,  etc.,  Co.,  (N. 
Y.  City  Ct.  Spec.  T.)  22  Civ.  Pro.  (N.  Y.)  190; 
Lablache  v.  Kirkpatrick,  (N.  Y.  City  Ct.  Spec. 
T.)  8  Civ.  Pro.  (N.  Y.)  341;  Parker  v.  Eaton, 
25  Barb.  (N.  Y.)  122;  Sherry  v.  Cary,  11 1  N.  Y. 
514,  reversing  55  N.  Y.  Super.  Ct.  253;  Walp 
v.  Boyd,  (N.  Y.  City  Ct.  Gen.  T.)  19  N.  Y. 
St.  Rep.  in;  Brisbane  v.  Batavia  Bank,  36 
Hun  (N.  Y.)  17;  Mills  v.  New  York  C.  PL,  10 
Wend   (N.  Y.)  557,  note;  Stil well  v.  Staples, 
5  Duer  (N.  Y.)  694,  3  Abb.  Pr.  (N.  Y.)  365; 
Abernathv  v.  Abernathy,  2  Cow.  (N.  Y.)  413; 
Bradneri*.  Howard,  [4  Hun  (N.  Y.H20,  affirmed 
75  N.  Y.  417;  Lockwood  v.  Isaacs,  (Marine  Ct.) 
1  Code  Rep.  (N.  Y.)  29;  Lamoure  v.  Caryl,  4 
Den.  (N.  Y.)  370;  Burdick  v.  Hale  (Supm.  Ct. 
Gen.  T.)  13  Abb.  N.  Cas.  (N.  Y.)  60;  Shaw  v. 
Roberts  (Supm.  Ct.  Gen.  T.)  14  N.  Y.  Supp. 
579;  Russell  v.  Barcles,  (Supm.  Ct.  Gen.  'I.) 
14  N.  Y.  Supp.  473- 

Under  such  statute  the  jurisdiction  is  not 
determined  by  the  amount  claimed  as  a  bal- 
ance of  an  account,  but  by  the  sum  of  the 
amounts  litigated  by  both  parties.  Gilliland 
v.  Campbell,  (Supm.  Ct.  Spec.T.)  18  How.  Pr. 
(N.  Y.)  177;  Hoodless  v.  Brundage,  (Supm. 
Ct.  Spec.  T.)  8  How.  Pr.  (N.  Y.)  263;  Matteson 
v.  Bloomfield,  10  Wend.  (N.  Y.)  555;  Ward  v. 
Ingraham,  1  E.  D.  Smith  (N.  Y.)  538;  Cnm  v. 
Cronkhite,  (Supm.  Ct.  Spec.  T.)  15  How.  Pr. 
(N.  Y.)  250;  Bundick  v.  Hale,  (Supm.  Ct.  Gen. 
T.)  4  Civ.  Pro.  (N.  Y.)  311. 

Illinois.  —  Where  the  total  sum  of  unsettled 
accounts  exceeds  the  maximum  jurisdiction 
of  the  justice  he  has  no  jurisdiction  to  try  the 
case,  although  the  balance  claimed  to  be  due 
is  within  his  jurisdiction.  Clark  v.  Cornelius, 
1  111.  46;  Blue  v.  Weir,  1  111,  372. 

But  if  such  balance  is  admitted  or  the  same 
has  been  settled,  the  justice  has  jurisdiction. 
Maurer  v.  Derrick,  1  111.  197- 

6.  Wisconsin  —  Amount  of  Plaintiff's  Account. 
—  Under  Stat.  Wis.  (1898),  8  3572,  subdiv.  4, 
every  justice  shall  have  jurisdiction  of  "  ac- 
Volume  XVIII. 


JUSTICES  OF  THE  PEACE. 


Form  of  Action. 

Jurisdiction. 

balance  due  on  the  account  or  the  amount  claimed  may  otherwise  be  within 
the  jurisdictional  limit.  ..Wnce  of  statutory  authority, 

ju4etSa°e  £S  ^ l^tStt  «  <° 

CntC;  'At^cHMENT^ASrG^KN.SHM.NT.  -  Justices  of  the  peace  have  only 

statute  in  actions  on  contracts.  •    ti      nf  tv,e 

R.cTionv  PROCEEDINGS  —  Preliminary  Examinations.       A   justice   OI  ine 

peace  Z^JZ  otZ  prehnrinary  proceeds  in  bastardy  '  and  may 
require  a  recognizance  or  surety  for  appearance  at  the  tnal. 

Missouri.  —  Rochefort  Bank  v.  Doak,  75  Mo. 
**  PP  33^ 

A^w  Hampshire.  —  Farley  ».  Day,  26  N.  H. 


dons  founded  on  any  account  when  the  amount 
of  the  plaintiff's  account,  proven  to  the  satis- 
faction of  the  justice,  shall  not  exceed  five  hun- 
dred dollars,  and  when  the  same  shall  be 
reduced  to  an  amount  not  exceeding  two  hun- 
dred dollars  by  credits  given,  or  by  the  set-off 
or  demand  of  the  opposite  party.  Fleischer 
v.  Klumb,  56  Wis.  439;  French  v.  Keatoi ,51 
Wis.  290;  Henckel  v.  Wheeler,  etc.  Mfg.  Co., 
si  Wis  363   Cooban  v.  Bryant,  36  Wis.  605. 

It  is  only  where  the  items  of  the  account 
which  still  remain  open  to  investigation  ex- 
ceed five  hundred  dollars  that  the  justice  is 
without  jurisdiction.  If  there  has  been  a  set- 
tlement or  an  account  stated,  the  sum  involved 
in  the  original  account  does  not  deprive  the 
justice  of  jurisdiction.  Cuer  v.  Ross,  49  Wis. 
652:  Orr  v.  Le  Clair,  55  Wis.  93. 

'  Tennessee.  —  Under  Annot.  Code  Ten  n.  (1890), 
§  5935  subdiv.  2,  the  jurisdiction  of  justices 
of  the  peace  extends  "  to  all  unsettled  ac- 
counts "  when  the  amount  claimed  does  not 
exceed  two  hundred  and  fifty  dollars.  Ayres 
v.  Moulton,  5  Coldw.(Tenn.)  154-  , 

Texas. —  A  justice  has  jurisdiction  ot  ac- 
counts where  the  amount  claimed  does  not 
exceed  his  jurisdiction  regardless  of  the  total 
of  the  accounts.  Davis  v.  Pinckney,  20  Tex. 
312-  Duer  v.  Seydell,  20  Tex.  61. 

l'  No  Jurisdiction  of  Awards.  —  Dusborough 
v  Dusborough,  1  Root  (Conn.)  126;  Hyatt  v. 
Harmon,  6  III.  379;  Richards  v.  Reed,  39 'Ind. 
330;  Collins  v.  Oliver,  4  Humph.  (Tenn.)  439 
Contra,  Bivert  v.  Perkins,  4  Okla.  718. 

A  justice  of  the  peace  has  no  jurisdiction  to 
enter  judgment  on  the  award  of  appraisers 
who  have  assessed  the  amount  of  the  damages 
arising  from  trespasses  of  cattle.  Bowles  v. 
Abraham,  65  Mo.  App.  10. 

2.  Jurisdiction  in  Attachment  —  Alabama. — 
Dew  v.  State  Bank,  9  Ala.  323;  Caldwell  v 
Meador,  4  Ala.  755;  Alford  v.  Johnson,  9 
Port.  (Ala.)  320;  Griffin  v.  Appleby,  69  Ala. 
409;  Atkinson  v.  Wiggins,  69  Ala.  190;  Rice  v. 
Watts,  71  Ala.  593- 

Arkansas.  —  Jones  v.  Buzzard,  2  Ark.  415; 
Troy  v.  Bower,  3  Ark.  352;  Moore  v.  Woodruff, 
5  Ark.  214;  Bush  v.  Visant,  40  Ark.  124;  Mern- 
man  v.  Sarlo,  63  Ark.  151. 

Georgia.  —  Barrett  v.  Black,  25  Ga.  151. 
Iowa.  —  Hoppe  v.  Byers,  39  Iowa  573- 
Kansas.  —  Lyons  v.  Insley,  32  Kan.  174. 
A'f«/Ki-^.  -  Owens  v.  Starr,  2  Litt.  (Ky.) 
230. 

Maryland.  —  Campbell  v.  Webb,  11  Md.  471. 
Michigan.  —  Burlingame    v.    Maible,  95 
Mich.  5. 


Wew  Jersey.  —  Wright  v.  Moran,  43  N.  J.  L. 
49-  Davis  v.  Mahanv,  38  N.  J.  L.  104;  New 
York  etc.,  R.  Co.  v.  Cookson,  45  N.  J.  L.  302. 

New  York.  —  Comfort  v.  Gillespie,  13  Wend. 
(N.  Y.)  404;  Maltison  v.  Bancus,  Hill  &  D. 
Su'pp.  (N.  Y.)  321.' 

Ohio.  —  Krumm  v.  Krauss,  26  Ohio  St.  529. 
Pennsylvania.  —  Hess  v.  Lee,  5  Pa.  Dist.  563; 
Vansyckel's  Appeal,  13  Pa.  St.  128;  Thatcher 
v  Beam  14  Pa.  Co.  Ct.  109;  Kuhn  v.  Warren 
Sav.  Bank,  (Pa.  1887)  "  All.  Rep.  440;  Jacoby 
v.  Shafer,  105  Pa.  St.  610. 

South  Carolina.  —  White  v.  Meloy,  3  Brev. 
(S.  Car.)  400.  .  _  ,  , 

Tennessee.  —  Stewart  v.  Vaughn,  3  Coldw. 
(Tenn.)  22;  Apperson  v.  Looney,  2  Swan 
(Tenn.)  664. 

Texas.  —  Hillebrand  v.  McMahan,  59  Tex. 

450. 

See  also  article  Attachment,  3  Encyc.  of 

Pl.  and  Pr.  47-  ,  . 

Where  a  Garnishee  Refuses  to  Appear  and  An- 
swer in  obedience  to  the  summons  in  garnish- 
ment, a  justice  of  the  peace  has  jurisdiction  to 
issue  a  warrant  of  arrest.  Kelsey  v.  Kla- 
bunde,  54  Neb.  760. 

3.  Jurisdiction  of  Preliminary  Proceedings  m 
Bastardy.  —  Naugatuck  z:  Smith,  53  Conn.  523; 
McFadden  -  Bubier,  66  Me.  270;  Munio  v. 
Callahan,  41  Neb.  849;  State  v.  Joslin,  13  N. 
I  L  267-  State  v.  Overseer  of  Poor,  24  N.J. 
L  S3V  People  v.  Clark,  21  Barb.  (N.  Y.)  214; 
People  v.  Dando,  (C.  PI.  Gen.  T.)  20  Abb.  N. 
Cas.  (N.  Y.)  245.  14  Daly  (N.  Y.)  66;  People 
v.  Barnett,  (Supm.  Ct.  Spec.  T.)  3  Abb.  N. 
Cas.  (N.  Y.)  510. 

4.  Recognizance  for  Appearance. —  V.  b.  v. 
Clements,  2  Cranch  (C.  C.)  30;  U.  S.  v.  Han- 
cock. 3  Cranch  (C.  C.)  81;  New  Haven  v. 
Rogers  32  Conn.  221;  People  v.  Green,  58  II!. 
236;  Mariner  v.  Dyer.  2  Me.  165;  Johnson  v. 
Randall,  7  Mass.  340;  Huyett  v.  Slick,  43  Md. 
284;  State  v.  Waldrop,  63  N.  Car.  507. 

In  some  states  the  jurisdiction  of  municipal 
or  police  courts  is  exclusive,  and  j  ustices  of  the 
peace  have  no  jurisdiction  of  bastardy  proceed- 
ings. Darden  v.  State,  74  Ga.  842;  Robinson 
v.  Swett,  26  Me.  378;  Hill  v.  Wells,  6  Pick. 
(Mass.)  104;  Southward  v.  Kimball,  5  Allen 
(Mass.)  301;  People  v.  Phalen,  49  Mich.  492; 
People  v.  Kaminsky,  73  Mich.  637;  Locke  v. 
Leavitt,  62  N.  H.  61. 

Under  Bates's  Annot.  Stat.  O.  (1897},  §  1744, 
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Form  of  Action. 


Jurisdiction  to  Render  and  Enforce  Judgment.  —  In  a  few  states  justices  have  power 
to  try  the  issues  and  render  judgment1  and  also  to  enforce  the  judgment. 
But  generally  such  jurisdiction  is  not  conferred  upon  justices  of  the  peace. 

f  Contempt.  —  Justices  of  the  peace  are  usually  vested  with  power  to 
punish  for  contempt,3  but  this  power  is  denied  by  some  courts.* 

o-  Forcible  Entry  and  Detainer.  —  Jurisdiction  of  actions  ot  forcible 
entrv  and  detainer  is  usually  conferred  upon  justices  of  the  peace  5  unless  the 
state  constitution  prohibits  such  jurisdiction.6  This  jurisdiction  is  original 
and  exclusive  7  but  in  some  states  it  is  concurrent  with  that  of  other  courts. 

Limitation  of  Amount  in  Controversy.  —  Statutes  limiting  the  jurisdiction  to  certain 
amounts  in  controversy  in  civil  actions  have  no  application  _  to  actions  ot 
forcible  entry  and  detainer,  in  which  the  only  question  is  the  right  ot  posses- 


sion. v 

a  mayor  of  an  incorporated  village  has  juris- 
diction of  bastardy  concurrent  with  that  of 
justices  of  the  peace.  Miller  v.  Oehler,  36 
Ohio  St.  624. 

1.  Jurisdiction  of  Bastardy  Proceedings.  —  U . 
S.  v.  Collins,  1  Cranch  (C.  C.)  592,  25  Fed. 
Cas.  No.  14,835;  Williams  v.  State,  29  Ala.  9; 
Renew  v.  State,  79  Ga.  162;  Eccleston  v.  State, 
7  Gill  &  J.  (Md.)  316;  Cushwa  v.  State,  20  Md. 
277-  Woodman  v.  Jarvis,  12  Gray  (Mass.)  190; 
State  v.  Mize,  117  N.  Car.  780;  Miller  v.  Oehler, 
36  Ohio  St.  624. 

2.  See  supra,  this  subsection,  Preliminary 
Examinations.  And  see  article  Bastardy,  3 
Encyc.  of  Pl.  and  Pr.  305. 

3.  Power  to  Punish  for  Contempt.  —  Coleman 
v.  Roberts,  113  Ala.  323,  59  Am.  Dec.  in; 
Piper  v.  Pearson,  2  Gray  (Mass.)  120,  61  Am. 
Dec.  438.  And  see  the  title  Contempt,  vol. 
7.  P-  32- 

4.  Rhinehart  v.  Lance,  33  N.  J.  L.  311,  39 
Am.  Rep.  592;  Albright  v.  Lapp,  26  Pa.  St.  99, 
67  Am.  Dec.  402. 

5.  Jurisdiction  of  Actions  of  Forcible  Entry  and 
Detainer  —  Alabama.  —  Dunham  v.  Carter,  2 
Stew.  (Ala  )  496;  Wright  v.  Hurt,  92  Ala.  591; 
Nicrosi  v.  Phillipi,  91  Ala.  299;  Lykes  v. 
Schwarz,  91  Ala.  461;  Welden  v.  Schlosser,  74 
Ala.  355;  Beck  v.  Glenn,  69  Ala.  121. 

California.  —  Conner  v.  Jones,  28  Cal.  60; 
O'Callaghan  v.  Booth,  6  Cal.  63;  Ballerino  v. 
Bigelow,  90  Cal,  500. 

Colorado.  —  Reynolds  ■</.  Larkins,  10  Colo. 
126;  Kelley  v.  Andrew,  3  Colo,  App.  122. 

Connecticut.  —  Quinebaug  Bank  v.  Tarbox, 
20  Conn.  510. 

Georgia.  —  Du  Bignon  v.  Tufts,  66  Ga.  59, 

Illinois.  —  Ginnw.  Rogers,  9  111.  131;  Haskins 
v.  Haskins,  67  111.  446. 

Indiana.  —  Short  v.  Bridwell,  15  Ind.  211; 
Barton  v.  Osborn,  6  Blackf,  (Ind.)  146. 

Iowa.  —  Dicks  v.  Hatch,  10  Iowa  380;  Wright 
v.  Phillips,  2  Greene  (Iowa)  191;  Easlon  v. 
Fleming,  51  Iowa  305. 

Kentucky.  —  Johnson  v.  Erwine,  3  Met.  (Ky.) 
251. 

Minnesota.  —  Hoffman  v.  Parsons,  27  Minn. 
236;  Stone  v.  Bassett,  4  Minn.  298. 

Missouri.  —  Keim  v.  Daugherty.  8  Mo.  498. 

Nebraska.  —  Blachford  v.  Frenzer,  44  Neb. 
829. 

Ohio.  —  Aubrey  v.  Almy,  4  Ohio  St.  524. 
Pennsylvania.  —  Blythe  v.  Wright,  2  Ashm. 
(Pa.)  428. 

Soutli.  Carolina.  —  State  v.  Huntington,  I 
Treadw.  (S.  Car.)  325. 


Utah.  —  Hyndman  v.  Stowe,  9  Utah  23. 

Wisconsin.  —  Savage  v.  Carney,  8  Wis.  162; 
Jarvis  v.  Hamilton,  16  Wis.  574;  Connors  v. 
Gorev,  32  Wis.  518.  ,  . 

6.  Action  Not  on  Contract  —  Constitutional 
Limitation.  —  Where  the  constitution  confines 
the  jurisdiction  of  justices  of  the  peace  to  all 
matters  of  contract,  except  in  actions  of  cove- 
nant, where  the  sum  in  controversy  is  one  of 
one  h  undred  dollars  or  under,  an  act  conferring 
jurisdiction  of  forcible  entry  and  detainer  is 
void.    McLain  v.  Taylor,  4  Ark.  147- 

North  Carolina.  —  Justices  of  the  peace  have 
no  jurisdiction  of  actions  of  forcible  entry  and 
detainer.    Perry  v.  Shepherd,  78  N.  Car.  83. 

The  legislature  cannot,  by  declaring  that 
one  holding  possession  and  title  adversely  to 
the  holder  of  a  tax  title  is  guilty  of  unlawful 
detainer,  thereby  give  justices  of  the  peace 
jurisdiction  of  forcible  entrv  and  detainer 
where  title  is  involved.  Ex f.  Webb,  58  Ala. 
109;  Calhoun  v.  Fletcher,  63  Ala.  574;  Webb 
v.  Carlisle,  65  Ala.  313. 

7.  See  cases  as  to  jurisdiction  cited  above. 

8.  Justices  Having  Jurisdiction  Concurrent  with 
Other  Courts  —  Colorado.  —  Reynolds  v.  Larkins, 
10  Colo.  126. 

Illinois.  —  Davis  v.  Hamilton,  53  111.  App. 
94;  Burns  v.  Nash,  23  111.  App.  552. 

Indiana.  —  Witz  v.  Haynes,  43  Ind.  470. 

Montana.  —  State  v.  Votaw,  13  Mont.  403- 

Nebraska.  —  Uhl  v.  Pence,  n  Neb.  316; 
Blaco  v.  Haller,  9  Neb.  149. 

Nevada.  —  Hoopes  v.  Meyer,  1  Nev.  433. 

Tennessee.  —  White  v.  Suttle,  I  Swan  (Tenn.) 
169. 

Vermont.  —  Weston  v.  Haley,  27  Vt.  283. 
West    Virginia.  —  Gorman  v.  Steed,  1  W. 
Va.  1. 

County  Courts  Have  Exclusive  Jurisdiction.  — 

Caulfield  v.  Stevens,  28  Cal.  118;  People  v. 
Kern  Countv,  45  Cal.  679;  Johnson  v.  Chely 
43  Cal.  300;  Stoppelkamp  v.  Mangeot,  42  Cal. 
316;   Brummagim    v.  Spencer,  29  Cal.  662; 
Jenkins  v.  Tynon,  1  Colo.  App.  133. 

9.  Jurisdiction  Not  Affected  by  Amount  m  Con- 
troversy. —  Beck  v.  Glenn,  69  Ala.  121;  Hart 
v  Moon,  6  Cal.  161;  Herkimer  v.  Keeler, 
(Iowa  1899)  81  N.  W.  Rep.  178;  Silvey  v. 
Summer,  61  Mo.  253;  Smith  v.  Ryan,  20  Tex. 
661;  Western  v.  Haley,  27  Vi.  283. 

Jurisdiction  of  forcible  entry  and  detainer  is 
usually  conferred  by  a  separate  act  and  is  not 
controlled  by  olher  statutes  relaling  to  justices 
of  the  peace.    Dibell  v.  People,  22  Mich.  371. 

The  amount  of  rent  due  or  reserved  in  the 
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Form  of  Action. 

Jurisdiction. 

,,  Replevin.  The 

replevin  is  fixed  by  statutes  regulating  the  amount  in 

concurrent  jurisdiction  of  other  courts.  e  has 

the  value  of  the  property. 2  kcoupment.  —  As  a  general  rule, 

/.  SET-OFF,  COUNTERCLAIM  ^  *^™JS£  any  defense  by  way  of 
justices  of  the  ^^^J^SZ  StSSf  a  defendant's  claim  of  set- 
recoupment. •*    But  tnur  junsaici lun  4    g    .  jurisdiction  has  been 

off  or  counterclaim  must  be  derived  f -  "ffijggj  or  hy  .  ge„eral  pro- 
tirade  of proSmre^l  apply  to  justices'  courts  so  far  as 

claim  must  be  of  such  nature  and  amo  u «  «   o  be  w,th ,n  J 


lease  does  not  deprive  the  justice  of  unsdic- 
tion  as  the  right  of  possession  s  the  only 
issue.    Hannigan  v.  Mossier,  4+  M-  APP-  K7. 

Where  the  amount  due  for  rent  or  special 
damages  exceeds  the  maximum  jurisdiction 
of  the  justice,  such  amount  cannot  be  re- 
covered in  an  action  of  forcible  entry  and 
detainer,  but  can  be  recovered  in  a  separate 
action  in  a  higher  court.  Lykes  v.  Schvvarz, 
or  Ala.  461.  . .  , 

\,  Jurisdiction  in  Replevin  -  Alabama.  - 
Taylor      Woods,  52  Ala.  474-  ^•mV,nn 

Co.,  75  111.  App.  231;  Nigh  v.  Dovel  84  Ul. 

A /«, /"»«.  -  Harrell  ».  Hammond  25  Ind. 
104;  Fawkner  v.  Baden,  89  Ind.  587;  Grubaugh 
v.  Jones,  78  Ind.  350. 

KU^  -  Garrett  if.  Wood,  3  Kan.  231. 

Maryland.  -  Deitrich  7/.  Swartz,  41  Md.  196. 

Michigan.-*-  Chilson  e.  Jennison  60  Mien. 
235;  Bostwick  ».  Wayne  Circuit  Judge,  115 

MS-«S/«.^HecfeHn  P.  Ess,  16  Minn,  g 
5<7«M  CW»»«.  —  Dillard  v.  Samuels,  25  S. 

Ca7^£w.  -  Godsey   v.   Weatherford,  86 

T^7w;^.-Zitske   v.  Goldberg,  38  Wis. 

21  £  Proceedings  to  Try  Right  of  Property.  - 

Corthell  v.  Mead,  19  Colo.  386,  Mills  v .  Thom- 
son, 61  Mo.  415:  Varney  v.  Jackson  66  Mo. 
Aoo  348;  State  v.  Silversiein,  77  Mo.  App. 
o.  See  also  the  litle  Right  of  Property, 
TriaI  Of,  18  Encyc.  of  Pl,  am.  Pr  1169;  Hy 
v  Grieb,  62  Ark.  209;  Griffin  v.  Malony  13 
Ind.  402;  Grambling  v.  Dickey,  118  N.  Car. 

^Interplea  in  Garnishment.  —  A  statute  provid- 
ing that  justices  may  try  a  claim  of  property 
either  attached  or  levied  upon  by  execution 
does  not  confer  jurisdiction  to  try  an  interplea 
in  a  proceeding  by  garnishment  in  aid  of  exe- 
cution.   Hayes  v.  Green,  (Kan.  App.  1898)  53 

Pac.  Rep.  76-V-  c-     1  • 

3  Recoupment.  —  Emery  ».  St.  Leans,  etc., 
R  Co.,  77  Mo.  339;  Henion  v.  Morion,  2 
Ashm.'(Pa.)  150. 


4  Jurisdiction  of  Set-off  and  Counterclaim. 

Green  v.  Beebe,  39  Mo.  App.  4/>5- 

5  Hevser  v.  Gunter,  118  N.  Car.  964;  Mc- 
CumherV  Goodrich,  1  Johns.  (N.  Y.)  56;  Ser- 
jeant". Holmes,  3  Johns.  (N.  Y.)  428;  King <  v 
Fuller,  3  Cai.  (N.  Y.)  152:  Harrington  v.  En- 
sign 11  Wend.  (N.  Y.)  554;  Hearman  v.  Sny- 
der (Supm.  Cl  Gen.  T.)  19  N.  Y.  St.  Rep. 
tl'  Wills  v.  Little,  8  Pa  Super.  C.  100; 
Mil  iken  v.  Gardner.  37  Pa.  St  45&;  Holden  v. 
Wiggins,  3  P.  &  W.  (Pa.)  469;  Haygood  v. 

Boney,  43  §•  Car-  63;  „  v  i  raa. 

6  Heigle  v.  Willis,  50  Hun  (N.  Y.)  5»8; 
Williams  v.  Bitner,  1  Lans.  (N.  Y.)  200. 

The  Missouri  statute  in  fotce  in  iSb2  regu- 
lating the  practice  before  justices  of  the  peace 
did  not  expressly  authorize  counterclaims but 
referred  to  set-off  and  recoupment.  See  Flesh 
v  Christopher,  11  Mo.  App.  483-  . 

Rev  Stat.  Wisconsin,  §§  4258-4263.  in  force 
in  1888.  authorized  the  defendant  in  a  justice  s 
court  to  plead  a  set-off  only.    Hartel  v.  Kite, 

70  Wis   *^q6  • 

7  Set-off  or  Counterclaim  Must  Be  Within  Juris- 
diction of  Justice-  California. -MaxteM  v. 
Johnson.  30  Cal.  54&I  Griswold  v.  Pieratt,  110 

C/b2&.  —  Nichols  *.  Ruckells,  4  HI-  298; 
Seafkas  v.  Evey,  29  111.  178. 

Missouri.  —  Almeida  v.  Sigerson  20  Mo.  49/  ■ 
Reed  v.  Snodgrass,  55  Mo.  180;  Emery  v.  St. 
Louis,  etc.,  R.  Co.,  77  Mo.  339- 

AVrf/i  Carolina.  —  Derr  ».  Stubbs,  83  N.  Car. 
539;  Boyett  v.  Vaughan,  85  N,  Car.  363;.  Me- 
neely  v.  Craven,  86  N.  Car.  364;  Raisin  v. 
Thomas,  88  N.  Car.  148. 

Pennsylvania.—  Henion  ».  Morton,  2  Ashm. 
(Pa.)  150;  Selser  »,  Mackenzie,  19  Pa.  Co.  Ct. 
280'  Milliken  v.  Gardner,  37  Pa.  St.  456. 

Texas  —  Cain  z/.  Culbreath,  (Tex.  Civ.  App. 
1896)  35  S.  W.  Rep.  809;  Pioneer  Sav .etc.. 
Co.  i.  Wilson,  (Tex.  Civ.  App.  1897)  39  S.  W  . 
Rep.  1095.  .  . 

In  some  stales  the  defendant  may  reduce  his 
claim  to  an  amount  within  the  jurisdiction  of 
the  court  by  remitting  the  excess.  See  the 
title  Set-off,  Counterclaim,  and  Recoup- 
memt  19  Encyc.  of  Pl.  and  Pr.  728. 

8.  Holden  v.  Wiggins,  3  P-  &  W.  (Pa.)  469- 
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interposing  a  counterclaim  exceeding  the  jurisdiction  of  a  justice  of  the  peace. 
Where  the  counterclaim  exceeds  the  plaintiff's  claim  a  justice^  has  jurisdiction 
to  enter  a  judgment  in  favor  of  the  defendant  for  the  excess.- 

8  Jurisdiction  as  Dependent  on  Character  of  Parties  -a.  PUBLIC  Officers 
-Mi'sconduct  in  Office.  -  Where  justices  of  the  peace  have  jurisdiction  over  cm 
actions,  both  contract  and  tort,  they  will  include  jurisdiction  of  actions  against 
Public  officers.'    In  some  states  it  is  provided  by  statute  that  jus  ices  of  the 
peace  shall  not  have  jurisdiction  of  actions  against  public  officers  for  miscon- 

dUCIction^Jaeinlst  constable, -Under  various  statutes  justices  have  jurisdiction 
of  actions  and  summary  proceedings  against  constables,  while  in  some  states 
such  jurisdiction  is  denied.    The  cases  cited  will  show  the  construction  of  such 

EXECUTORS  AND  ADMINISTRATORS.  -  As  a  general  rule  the  statutes 
confer  jurisdiction  on  justices  of  the  peace  of  actions  brought  by  executors  and 


1  If  there  is  no  provision  for  removing  a 
ca<=e  where  the  set-off  exceeds  the  jurisdiction 
of  the  justice,  the  set-off  must  be  disregarded. 
The  remedy  of  the  defendant  is  to  interpose  the 
set-off  on  appeal.  Boone  v.  Boone,  17  S.  &  R. 
(Pa.)  386;  Holden  v.  Wiggins,  3  P.  &  W.  (Pa.) 

^Set-off  of  One  Judgment  Against  Another.  —  A 

justice  of  the  peace  has  no  power  to  order  a 
judgment  recovered  in  another  court  to  be  set 
off  against  a  judgment  recovered  before  him. 
Flavell  v.  Britton,  56  N.  J.  L.  218.  See  also 
the  title  Satisfaction  and  Discharge  of 
Judgments,  19  Encyc.  of  Pl.  and  Pr.  154. 

A  Counterclaim  Involving  Partnership  Accounts 
is  not  within  the  jurisdiction  of  a  jusiiceof  the 
peace.  Love  v.  Rhyne,  86  N.  Car.  576;  M1II1- 
ken  v.  Gardner,  37  Pa.  St.  456. 

The  Sum  of  Plaintiffs'  Account  and  an  Offset 
Claimed  by  Them  against  a  claim  filed  by  the 
defendant  as  an  offset  against  the  plaintiffs 
account  is  not  the  amount  in  controversy.  In 
ascertaining  the  amount  in  controversy  in  such 
case  it  must  be  ascertained  by  the  balance 
claimed  on  the  plaintiffs'  accounl.  Talbot  v. 
Robinson,  42  Vt.  698.  , 

The  Aggregate  Sum  of  Several  Counterclaims 
constitutes  the  amount  in  controversy,  and 
where  such  sum  exceeds  the  jurisdictional 
limit  no  relief  can  be  granted  thereon  by  the 
justice.  General  Electric  Co.  v.  Williams, 
123  N.  Car.  51. 

Where  Statute  Imposes  No  Limit  to  Counter- 
claim. —  In  an  action  for  damages  from  a  col- 
lision of  wagons  the  defendant  set  up  as  a 
counterclaim  damages  aiising  from  the  col- 
lision amounting  to  a  sum  greatly  in  excess  of 
the  jurisdiction  of  the  justice.  The  court  held 
that  Code  Civ.  Pro.  N.  Y.,  §  2945,  and  other 
provisions  relating  thereto,  fixed  no  limit  on 
a  counterclaim  arising  in  tort;  that  section 
2949,  while  it  limits  to  two  hundred  dollars 
the  judgment  which  may  be  rendered  for  the 
defendant,  saves  the  remainder  of  the  counter- 
claim for  prosecution  in  another  action  in  any 
court  having  jurisdiction  thereof.  Heigle  v. 
Willis,  50  Hun  (N.  Y.)  588. 

2.  Finch  v.  Ives,  28  Conn.  115;  Green  v. 
Beebe,  39  Mo.  App.  465;  Greenleaf  v.  Low,  4 
Den.  (N.  Y.)  168;  Smith  v.  Burke,  10  Johns. 
(N.  Y.)  no. 


Missouri.  —  Prior  to  the  Revision  of  1879  a 
justice  had  no  jurisdiction  to  entertain  a 
counterclaim  exceeding  the  plaintiff's  claim  or 
to  enter  a  judgment  in  favor  of  the  defendant 
for  the  excess  over  the  plaintiff's  claim.  Green 
v  Beebe,  39  Mo.  App.  465;  Flech  »■  Chris- 
topher, 11  Mo.  App.  489;  Walker  v.  Lewan- 
dorska,  15  Mo.  App.  581;  Emery  v.  St.  Louis, 
etc.,  R.  Co.,  77  Mo.  339- 

3.  Public  Officers.  —  Van  Vleck  v.  Burroughs, 
6  Barb.  (N.  Y.)  341;  Brown  v.  Genung,  1 
Wend.  (N.  Y.)  116. 

4.  Misconduct  in  Office.  —  Thompsons.  Acree, 
69  Ala.  178;  Dodge  v.  Kincaid,  30  Kan.  346; 
Neal  v.  Keller,  12  Kan.  251;  State  v.  1  abler. 
41  Md.  236;  Warren  v.  Sadilek,  47  Neb.  53; 
Neihardt  v.  Kilmer,  12  Neb.  36;  Crow  v. 
Bowen,  19  Neb.  528;  Miller  v.  Roby,  9  Neb. 
471-  Ford  v.  Parker,  4  Ohio  St.  57°;  Horn- 
buckle  v.  State,  37  Ohio  St.  361;  Pyle  v.  Hand 
County,  1  S.  Dak.  385. 

The  Collection  of  Exorbitant  and  Illegal  Fees 
constitutes  "  misconduct  in  office,"  and  a 
justice  of  the  peace  has  no  jurisdiction  of  an 
action  to  recover  a  statutory  penalty  for  such 
misconduct.    Crow  v.  Bowen,  19  Neb.  528. 

A  justice  of  the  peace  has  jurisdiction  of  an 
action  of  debt  against  another  justice  of  the 
peace  for  demanding  and  receiving  illegal  fees. 
Bartolett  v.  Achey,  38  Pa.  St.  273;  Prior  v. 
Craig,  5  S.  &  R.  (Pa.)  44;  Simmons  v.  Kelly, 
33  Pa.  St.  190. 

5  Jurisdiction  of  Actions  Against  Constables  — 
Arkansas.  —  Merfield  v.  Burkett,  56  Ark.  59=- 

Illinois.  —  Vaughan  v.  Thompson,  15  111.  39; 
Briley  v.  Copeland,  14  HI-  38. 

Indiana.  —  Forsha   v.  Watkins,  4  Blackf. 

(Ind.)  520.  . 

Kansas.  —  Dodge  v.  Kincaid,  30  Kan.  346. 

Kentucky.  —  Lane  v.  Young,  1  Litt.  (Ky.)  40; 
Abbey  v.  Thomas,  2  Litt.  (Ky.)  166. 

Missouri.  —  Wimer  v.  Brotherton,  7  Mo.  264; 
State  v.  Muir,  24  Mo.  263. 

New  York.  —  Sutherland  v.  McKinney, 
(County  Ct.)  18  Civ.  Pro.  (N.  Y.)  216. 

Ohio.  —  Powell  v.  Jones,  12  Ohio  35. 

Pennsylvania.  —  Stamer  v.  Nass,  3  Grant 
Cas.  (Pa.)  240;  Seitzinger  v.  Steinberger,  12 

Pa.  St.  379-  ^  , 

South   Carolina.  —  Davenport  v.  Corley,  I 

Bailey  L.  (S.  Car.)  594- 
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administrators,*  although  there ^r^Z^^^^^ 
cwms  A5.in.t  ftttt-.  -  u  "  ^ff  have  no  jurisdiction  of  act.ons 

^ not  exceeding  a  certain 

amount.5  »     general  rule  all  corporations  may  sue  or  be  sued 

e.  Corporations.  -  As  a  general  «  i         excess  of  the  junsdlc. 

i„  a  justice  court  if  ^^^SSSe.  at  first  contained  no  provision 
tion  of  the  justice/'    In  some :  states  x  no  unsdlctlon  cou  d 

for  service  of  process  on  M2?^riJSdS  o£  justices  of  the  peace  in  nearly 
S  ffita.  extendi  ffi£ffi£^  municipal  corpora- 

ti0ni' MARRIED  WOMEN.-W^ 


1.  Jurisdiction  of  Actions  by  Administrators .and 
Pxecutors  —Miller  v.  McCray.  37  HI.  428. 
Arnold".  Fleming,  14  Ind.  10;  Thompson  v. 
Harbison,  7  Blackf.  (Ind.)  495- 

wrASaai£4    Sm  mjss 

i/.  Stone,  2  Crancn  w  ^3".  T  ,  c 
caid  2  Cranch  (C.  C.)  422;  Foy  v.  Talburt  5 
Cranch  (C.  C.)  W  Contra,  Ennis  *  Hol- 
mead  5  Cranch  (C.  C.)  509- 

22*3rt  0/  OW^.-Newmeyer  p.  Cow- 
line  6  Mackey  (D.  C.)  504-  c,    ,  , 
-  Simonds  ,    Colvert,  2  Blackf. 
(Ind  )  413;  Palmer  v.  Fuller,  22  Ind.  115. 
*  ^4W.  -  Hale  v.  Howe,  14  Har.  &  J. 

{%\£an.  -  Bason  Taylor,  39  Mich.  682; 
Singe   Mfg.  Co.  v.  Benjamin,  55  Mich.  330. 

£w  York.-  Wells  v.  Newkirk,  1  Johns. 
Cas.  (N.  Y.)  228;  O'Neil  v.  Martin,  1  E.  D. 
Smith  (N.  Y.)  404-  n  u.  oT  n,  .  Sr 

Ohio.  —  Hackworth  v.  Robinson,  31  Ohio  bt. 

^Pennsylvania.-  Wilson  v .  Long,  12  S. _&  R. 
(Pa.)  58;   Montgomery  v.  Hetlman,  9b  Fa. 

StA44iustice  of  the  peace  has  jurisdiction  of 
an  action  on  contract  against  a  person  as  exec- 
utor de  son  tort.    Leach  v.  House,  1  Bailey  L. 

(S.  Car.)  42. 

Garnishment  of  Executor 
don,  61  Mo.  App.  685. 

4.  New  York.  —  Spencer 
30  Misc.  (N.  Y.)  75-      .       .        .  _  .  . 

5  Jurisdiction  of  Claims  Against  Estates.— 
Williams  v.  Blankenship,  12  111.  122;  Brad- 
well  v.  Wilson,  158  111.  346  [reversing  S7  111. 
Add  162I;  Dodds  v.  Walker,  9  111.  App.  37; 
Bell  v.  Bell,  32  Pa.  St.  309;  Oakesw.  Robinson. 
1  Yeates  (Pa.)  250;  Sherwood  v.  Campbell,  1 
B.  Mon.(Ky.)54.    See  also  Coughlin  v.  Blake, 

55An  Action'  on  the  Bond  of  an  Administrator  is 

based  on  a  personal  liability  and  is  within  the 
jurisdiction  of  a  justice  court.  O  Neil  v. 
Martin,  I  E.  D.  Smith  (N.  Y.)  404- 


—  Godman  v.  Gor- 
■j.  Hall,  (County  Ct.) 


6  Actions  Against  Corporations.  —  Woodruff 
v  Griffith,  5  Ark.  354;  Milroy  Spurr  Moun- 
tain Iron  Min.  Co.,  43  Mich.  31;  Gallagher  v 
American  Express  Co.,  56  Mich.  13;  Mooney 
J  Hannibal,  etc.,  R.  Co.,  28  Mo  570;  Loomis 
v.  Commercial  Bank,  4  How.  (Miss.)  660. 

Michigan -No  Jurisdiction  over  Municipal 
Corporations. -Root  v.  Mayor,  3  Mich  433; 
Gurney  v.  St.  Clair,  n  Mich  202;  Highway 
Com'rs  v.  Springfield  Tp.,  77  Mich.  228 

7  No  Jurisdiction  of  Actions  Against  Corpora- 
tion's. -  Princeton  v.  Mount,  29  N.  J.  L.  299; 
Reformed  Dutch  Church  v.  Adams,  5  Johns. 

(N  Y.)  347. 

While  a  corporation  may  sue  in  a  justice 
court  it  cannot  be  sued  therein,  because  there 
is  no  method  of  obtaining  service  upon  a  de- 
fendani  corporation.  Hotchkiss  v.  First  Re- 
ligious  Soc,  7  Johns.  (N.  Y  )  356. 

Foreign  Corporations  —  No  Jurisdiction.  — 
Wheeler,  etc.,  Mfg.  Co.  v.  Carty,  53  N.  J.  L. 
336  See  also  Brigham  v.  Eglinton,  7  Mich. 
291'.  Contra,  Rechnitzer  v.  Missouri,  etc.,  K. 
Co.,  60  Mo.  App.  409-  „    .       A    -  t 

8  Jurisdiction  Allowed  —  Action  Against 
Township.  -Harding  v.  New  Haven  Tp..  3 
Ohio  227.  _  T  „ 

Actions  Against  County.  —  Gammon  v.  La- 
fayette County,  79  Mo.  223. 

Pennsylvania.  —  Justices  of  the  peace  have 
no  jurisdiction  of  actions  against  a  township 
to  recover  damages  resulting  from  a  defect  in 
a  highway.     Hill  v.  Tionesta  Tp.,  129  Pa.  St. 

52 A  magistrate  has  jurisdiction  of  an  action 
against  a  city  to  recover  fees  of  an  overseer  of 
election.  Went*  v.  Philadelphia,  14  Phila. 
(Pa.)  194,  37  Leg.  Int.  (Pa.)  146. 

And  see  the  preceding  notes  to  this  para- 
ge.15 Action  Against  Married  Women.  —  Linden- 
schmidl  v.  Vallee.  23  Mo.  App.  594;  Williams 
v.  Carroll,  2  Hilt.  (N.  Y.)  438;  Coon  v.. Brook 
21  Barb.  (N.  Y.)  546;  Dougherty  v.  Spnbkle,  SS 
N  Car.  300;  Smaw  v.  Cohen.  95  «.  Car .  »5. 
Berry  v.  Henderson,  102  N.  Car.  525;  Hodges 
v  Hill,  105  N.  Car.  130;  Bevill  v.  Cox,  107  N. 
175-  Flanagan  v.  Oliver  Finnie  Grocery 


Car. 

Co.,  98  Tenn.  599. 
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JUSTICES  OF  THE  PEACE.  Equity  Jurisdiction 

9  Eauity  Jurisdiction  -  a.  JURISDICTION  IN  ABSENCE  OF  STATUTE - 
Powers  of  Court  of  Equity  Not  Conferred  on  Justices  of  Peace  -  It  IS  a  general  rule  that 
justices  of  the  peace  have  no  equitable  powers \  unless  expressly  conferred 
upon  them  by  statutes.  Even  in  states  where  it  is  directed  that  the  distinc- 
don  between  actions  at  law  and  suits  in  equity  be  abolished  it  is  held  that 
ustices  of  the  peace  have  no  equity  jurisdiction.  A  justice  of  he  peace  has, 
therefore,  no  power  to  decree  specific  performance  of  a  contract,'  or  to  reform 
an  instrument,'  to  foreclose  a  mortgage,*  to  try  an  action  for  an  accounting,* 
to  distribute  trust  funds,6  or  to  set  aside  fraudulent  conveyances. 

Application  of  Principles  of  Equity.  -  In  the  determination  of  cases  tried  before 
them  they  may  apply  the  principles  and  maxims  of  equity  «  although  they 
cannot  enforce  their  judgments  by  the  extraordinary  powers  of  a  court  of 

'^EquTuble  Defenses  -  Loss  of  Jurisdiction.  -  Where  an  equitable  defense  is  set  up 
and  affirmative  equitable  relief  is  necessary  in  order  to  make  the  defense  ava  l- 
able  a  justice  has  no  jurisdiction  •  and  should  not  proceed  Such  proceeding 
must  be  removed  to  a  higher  court,  or  dismissed,  or  the  defendant  may  resort 
rinjunction.^  But  where  no  equitable  relief  is  necessary  a  justice  may  enter- 
Si  in  equitable  defense  which  merely  defeats  or  reduces  the  plaintiff  s  claim. 

EZPel  in  Pais.  —  A  justice  may  apply  the  equitable  pnncip  le .of  estoppel 
in  pais,  as  such  estoppel  is  now  a  def  ense  at  law  as  well  as  in  equ  ty.  If  the 
action  is  one  within  the  jurisdiction  of  a  justice  of  the  peace  he  will  not  lose 
iurisdiction  because  the  defendant  raises  an  issue  of  estoppel. 
1  T  Statutory  Jurisdiction  in  Equity.  -  In  some  states  justices  are 
given  a  limited  jurisdiction  in  equity  in  certain  cases,';  but  in  such  cases  they 
cannot  exercise  the  extraordinary  powers  of  a  court  of  chancery. 

Factions  to  Recover  Taxes  and  Special  Assessments.  -  Unless 
jurisdiction  has  been  specially  conferred  by  statute  a  justice  has  no  power  to 
adjudicate  and  enforce  liens  for  taxes  and  special  assessments,1    and  such 

-■  V^SSi  S—  ■  -  E„lo„  »o.  a'pp.  3591  Pe.sch      Bigg»,  „ 

v.  Newland,  22  Mo.  App.  581;  Ridgley  v  Still-     Minn  392  TrsT1CES  OF  THE  Peace,  12 

well  28  Mo.  400;  Gruenewald  v.  Schaales,  17        1^1^  tule  Juices 

M£*SLSon  of    Instruments.  -  Hollen  11.  Welsh  v.  Noyes   10  Colo.  ,33;  Bell  r. 

Davis,  59  Iowa  444,  44  Am    Rep.  688;  Craw-  Howerton  m  N  6 

ford  v.  Sandridge,  75  Tex.  383.    But  see  contra,  12.  B"^"^ro^'  5_°8  M°'  AJ£.  438  £,«r- 

Poole  v.  Wilkinson.  42  Ga.  539-                 „  ma"  v  cl6  ]?.  1  MinU;u'\n  Ma Add   71  ■  Phil- 

4.  Foreclosure  of  Mortgage.  -  Murphy  v.  Mc-  ruhng  Sandige  v  Hill  7oMo.App.Ji.rmi 

HeUl.  82  N.  Car.  Mi;  Fisher  Webb.  84  N.  I^*^ fifing'  *^  * 
Ca5.-  Partnership  Accounting.  -  Newberger    v.      Mo.  App.  359;  De  Moss  *  Ec onom y  Furn, 

riMde'A^M,°87APP-  63I;  Ranki"  St^ent^Mo:  A7p4pM494]APP-      ?'  ' 

296MDis^bPution  of  Trust  Funds.  -  Paddock-        13  Statutory  ^  " 

Hawley  Iron  Co.  *.  McDonald,  61  Mo.  App.  B^^Ho^^i.^ 

^  Setting  Aside  Fraudulent  Conveyances.-     tors-  Statute   Conf errin g   ^^0"  -She., 
Putnam      Bentley,  8  Baxt.  (Tenn.)  85.     .  .         wood  y  Campbell^  B.  Mon.  Ky.)  54,  > 
8.  May  Apply  Principles  of  Equity  in  Decision     v.  S witzer   .3  B  Mon  (Ky.  j5- 


8.  May  Apply  Principles  ot  iiquity  in  decision     z'.  owu  u,  o  -  —  •  "     Grocerv  Co 

Cown,  124  N.  Car  x63;  Williams  „.  WUlhUe,  P»tna^Ben«ey,  ^j^ifa  ?lg 
3  5.6No  Edition  Where  an  Equitable  Defense  Harris  v.  Hunt,  97  Mo.  571 1  State  v.  Coving 
Is  Interposed.  -  Messick  ».  Stafford,  2  Houst.     ton,  4  Lea  (Tenn.)  51. 
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power  cannot  be  conferred  by  m^^J^1^^1^it  not  being  an  ade- 
FORECLOSURE  QftC^  have  no  equitable  powers 

Jurisdiction  Not  Inferred.  —  bincc  justices  ui  i       1  ,        j  power  to 

except  such  as  are  .^^3^^.  nd  udfju'risdiction  wfi  not  be 
Sffitt,  genera!  t^sTthe  ffi  bating  to  the  value  of  the  property 
or  to  the  amount  in  conttwasy.  haye  jurisdiction  to 

(a)  St***?  /«y*j' ^hSe0msteatS^ory  urisdiction  in  such  cases  s 
ariSS38«n£  —  b^he  statuTes  determining  the  justice's 

jurisdiction  to  o^^^SumSu  not  be  inferred  from  the  mere  act 
given  by  statute.*    Such  J™£«£  ^  controversVi  as  they 

that  justices  would  have  Juns°iction  ove r  equitable  juris- 

dt««S^  ^rc^d  on  justicestoforeclose 


Special  Assessment.  -  Pleasant  Hill  v.  Dasher, 

I2l.^rdinlnces  to  Enforce  Taxes.  -  McSherrys- 
town  v.  Johns,  4  Pa.  Co.  Ct.  522,  Dougherty  v. 
Freemansburg,  5  Pa.  Co.  Ct.  330. 

2  See  the  title  Accounts  and  Accounting, 
1  Encyc.  ok  Pl.  and  Pr.  83. 

3.  Accounting.  -  Newberger  v.  Fried e 23 
Mo  Ann.  631;  Ranking  Fairley,  29  Mo.  App. 
587'  Carlson  v.  Beckman,  35  Neb.  392,  Hart- 
„ess  Wallace,  106  N.  Car.  427;  Wright  v. 
Guy,  10  S.  &  R.  (Pa.)  227;  Stecker  ».  Shimer, 
5  Whart.  (Pa.)  452.    See  also  Crow  v.  Mark, 

5  2 Where3  Partnership  Accounts  Are  Unsettled  and 

the  circumstances  are  such  that  an  action  at 
law  could  not  be  maintained,  a  justice  of  the 
peace  has  no  jurisdiction  of  an  action  for  a 
balance  due  on  such  account.    Thornton  v. 
Barber.  48  N.  Y.  App.  Div.  298. 
4  See  Snell  v.  Mohan,  38  Ind.  494- 
Texas  —  Enforcement  of  Liens  on  Real  Estate. 
—  A  justice  of  the  peace  has  no  jurisdiction  to 
enforce  or  foreclose  liens  on  real  estate,  as  the 
district  courts  have  exclusive  jurisdiction  re- 
gardless of  the  amount  in  controversy.  Lane 
*    Howard,  22  Tex.  7:  Hargrave  v.  Simpson, 
25  Tex.  396;  Hillebrand  v.  McMahan,  59  Tex. 
450-  Houston  v.  Musgrove,  35  Tex.  594- 

But  under  Rev.  Stat.  Tex.  (1895),  art.  1573. 
a  justice  has  jurisdiction  to  order  the  sale  of 
land  attached  under  process  issued  from  his 
court  in  a  case  where  he  had  jurisdiction  of 
the  subject  matter.    Hillebrand  v.  McMahan, 

595TLien85°Secured  by  Attachment.  —  On  logs 
and  lumber.  Batlis  v.  Hamlin,  22  Wis.  669; 
Burlingame  v.  Marble,  95  Mich  5.  See  also 
the  title  Logs  and  Lumber,  13  Encyc.  of  fh. 
and  Pr.  338. 


Landlord's  Lien.  -  Jones  v.  Wylie  82  Ga.  745; 
Thorpe  v.  Foster,  52  Ga.  791  Hardeman  v.  De 
Vaughn,  49  Ga.  596. 

Mechanic's  Lien  on  Personal  Property.  —  Bus- 
field  v  Wheeler,  14  Allen  (Mass.)  130;  Phil- 
lips, etc.,  Mfg.  Co.  v.  Campbell,  93  Term.  473; 
Reeves  v.  Henderson,  90  Tenn.  523;  Spradhn 
v.  Bratton,6Lea(Tenn.)685;  Malone  v.  Dean 
9  Lea  (Tenn.)  336;  Brown  v.  Brown,  2  Sneed 

1  ^No  Jurisdiction  to  Foreclose  Mechanics'  Lien. 
—  White  v.  Millbourne,  31  Ark.  486;  Cotton  v. 
Penzel,  44  Ark.  484:  Ainsworth  v.  Atkinson, 
14  Ind  538;  Watts  v.  Whittington,  48  Md. 
353;  Albers  v.  Eilers,  18  Mo.  279;  Noss  v. 
Cord,  1  Wis.  389.  . 

7.  Jurisdiction  Implied  from  Amount  in  Contro- 
versy.—Dewey  v.  Duyer,  39  Mich.  509- 

8  Jurisdiction  Conferred  by  Statute.  —  Colby 
v  St.  Tames  Colored  M.  E.  Church  99  Ala. 
259;  Cowart  v.  Revere,  47  Ga.  9;  Ewing  v. 
Donnelly,  20  Mo.  APP.  6;  Boyle  v  Robbins, 
71  N.  Car.  130;  Smaw  v.  Cohen,  95  N.  Car.  85. 

Jurisdiction  Exclusive.  —  Stamps  v.  Bndwell, 
c7  Mo.  22.  VT  .  ,  , 

Laborer's  Lien  Against  Railroad.  —  Neither  the 
statute  relating  to  the  jurisdiction  of  justices 
of  the  peace  in  civil  actions  nor  the  law  relat- 
ing to  the  enforcement  of  mechanics  liens  con- 
fers jurisdiction  on  justices  of  the  peace  to  en- 
force a  laborer's  claim  against  a  railroad,  and 
the  circuitcourts  have  jurisdiction.  Cranston 
v.  Union  Trust  Co.,  75  Mo.  29. 

An  Action  to  Foreclose  a  Mechanics'  Lien  on  the 
Separate  Estate  of  a  Feme  Covert  m  ust  be  brought 
in  the  justice  court  which  has  exclusive  juris- 
diction, where  the  amount  involved  does  not 
exceed  two  hundred  dollars  and  where  the  pro- 
ceeding does  not  require  the  exercise  of  equi- 
table powers.  Smaw  v.  Cohen,  95  N.  Car.  85. 
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chattel  mortgages  is  sometimes  determined  by  the  value  of  the  property,*  but 
generally it  must  be  determined  by  the  amount  claimed,*  as  this  seems  to  be 
the  p-eneral  rule  as  to  jurisdiction  of  hens. 

Factions  on  Contracts  Relating  to  Real  Estate  -  JurMicuon  of 

Actios  for  Purchase  Money  or  Damages.  -  As  justices  have  no  equitable  jurisdiction 
they  have  no  power  to  decree  the  specific  performance  of  contracts  relating  o 
the  sale  of  real  estate  or  to  decree  a  foreclosure  or  to  cancel  such  contract.  Bu 
where  the  amount  claimed  is  not  too  great,  justices  under  their  ordinary  civil 
urfsdic  on  may  render  judgment  for  the  balance  of  the  purchase  money  due  on 
th^oSSSrt*  or  for  the  amount  paid  where  the  contract  has  been  rescinded,* 
unless  the  title  to  the  land  is  involved.5 

«r^iting  Actions  on  Contracts  for  Heal  Estate.  -  Where  the  statute  directs 
tha  Tastices  shall  not  have  jurisdiction  of  actions  on  contracts  for  real  estate, 
is  he  d  that  a  justice  has  no  jurisdiction  to  render  judgment  on  any  of  the 
stimulations  of  the  contract  although  the  amount  claimed  may  be  small.*  .But 
thePPurpose  of  such  limitation  was^to  deprive  justices  of  jurisdiction  of  actions 
where  the  title  or  boundaries  of  real  estate  were  in  controversy 

<r  Actions  on  Lost  Instruments  —  Power  to  Require  indemnity.  —  a  justice 
of  the  peace  has  jurisdiction  of  an  action  on  a  lost  note,  and  may  require  indem- 
nity* Lwch  power  is  necessary  to  a  proper  discharge  of  the  jurisdiction  in 
civU  actions  and  does  not  require  the  exercise  of  equitable  powers.  In  some 
sEItes  a  justice  cannot  require  indemnity,  and  has  only  such  jurisdiction  as 
courts  of  law  have  in  actions  on  lost  instruments.  Cv„TTC_ 
10  Territorial  Jurisdiction  -  a.  Jurisdiction  under  Ancient  English 
Statutes.  -  Under  early  English  statutes,  justices  of  the  peace  were  county 
officers  commissioned  for  each  county  and  with  jurisdiction  throughout  the 
county  »•    They  were  also  permitted  to  perform  ministerial  acts  outside  of 


1.  Value  of  Property.  —  Cox  v.  Wrighi,  (Tex. 
Civ.  App.  i8g4)  27  S.  W.  Rep.  294;  Cotulla  v. 
Goggan,  77  Tex.  32;  Smith  v.  Giles,  65  Tex. 
341;  Lane  v.  Howard,  22  Tex.  7;  Marshall  v. 
Taylor,  7  Tex.  235. 

2.  Amount  Claimed.  —  Hamilton  v.  Kerr,  b4 
Ga.  105;  Jones  v.  Wylie,  82  Ga.  745. 

A  justice  has  no  jurisdiction  to  enforce  a 
mechanic's  Hen.  If  the  justice  renders  a  judg- 
ment against  the  contractor  and  the  owner  of 
the  property  jointly,  and  thus  enables  the  me- 
chanic to  enforce  his  lien  by  a  personal  judg- 
ment such  judgment  is  voidable  and  not  sub- 
ject to  collateral  attack.  Smith  v.  Pearce,  52 
Mich.  370. 

3.  Action  for  Balance  of  Purchase  Price.— 

Bramble  v.  Beidler,  38  Ark.  200;  Quertermous 
v.  Hatfield,  54  Ark.  16. 

4.  Action  to  Recover  Purchase  Price  on  Rescis- 
sion.- Benton  v.  Marshall,  47  Ark.  241 ;  Schroe- 
der  v.  Wittram,  66  Cal.  636;  Mushrush  v. 
Devereaux,  20  Neb.  49. 

5.  Title  to  Land  Involved.  —  See  supra,  this 
section,  6.  e.  Actions  Involving  Title  to  Real 
Estate. 

A  justice  of  the  peace  has  jurisdiction  of  an 
action  to  recover  a  deposit  made  by  a  vendee 
on  an  executorv  contract  for  the  sale  of  real 
estate  on  condition  that  such  deposit  was  to  be 
returned  if  the  title  should  not  be  good.  Schroe- 
der  v.  Wittram,  66  Cal.  636. 

An  action  at  law  for  damages  for  misrepre- 
sentation as  to  the  location  of  landis  within 
the  jurisdiction  of  a  justice,  as  the  title  to  the 
land  is  not  involved.  Bird  v.  Kleiner,  41  Wis. 
134. 

18  C.  of  L— 3 


33 


Title  to  land  is  not  involved  in  an  action  on 
a  note  given  for  the  purchase  price  of  land,  as 
the  indorsee  takes  the  note  discharged  of  all 
equities  between  the  maker  and  payee.  Hun- 
sicker  v.  Miller,  5  Pa.  Dist.  107. 

6.  Bridgman  v.  Wells,  13  Ohio  43;  Crafts 
v  Prior,  51  Ohio  St.  21. 

A  Contract  to  Improve  Real  Estate  and  to  pay 
certain  rents  is  not  a  contract  for  real  estate 
within  the  meaning  of  this  statute.  Bridg- 
man v.  Wells,  13  Ohio  43. 

Promissory  Notes  Given  for  the  Purchase  Price 
are  not  contracts  for  real  estate  within  the 
meaning  of  the  statute.  See  dictum  in  Crafts 
v.  Prior,  51  Ohio  St.  21. 

An  Action  for  Damages  for  Breach  of  Contract  is 
an  action  on  a  contract  for  real  estate,  and  a 
justice  has  no  jurisdiction.  Carlile  v.  Cain, 
9  Ohio  Dec.  464. 

7.  Nebraska. —  A  different  construction  is 
given  to  section  907  of  the  Nebraska  Code, 
which  is  the  same  as  section  591  of  the  Ohio 
Code.  A  justice  of  the  peace  has  jurisdiction 
of  an  action  on  the  contract  to  recover  the 
purchase  money  where  the  vendor  refuses  to 
convey.  Mushrush  v.  Devereaux,  20  Neb.  49- 
See  also  Lorius  v.  Abbott,  49  Neb-  2I4'.  Camp- 
bell v.  McClure,  45  Neb.  608. 

8  Moore  z/.  Frame,  3  Harr.  (Del.) 427;  While 
v.  Mallord,  1  Morr.  (Iowa) 494;  Fishers.  Webb, 
84  N.  Car.  44.  „.  _ 

9.  Baker  v.  Weaver,  1  Ohio  Cir.  Ct.  397,  1 
Ohio  Cir.  Dec.  222. 

10  Authority  Confined  to  County.  —  Bac.  Abr., 
tit.  Justices  of  Peace,  E.  5;  2  Hale  P.  C.  51;  2 
Hawk.  P.  C,  c.  8,  §  29. 
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their  counties,  although  it  is  not  clear  by  what  authority  they  acted  in  such 

CaT  Modern  Statutory  Jurisdiction  -  (i)  Coextensive  with  County.  — 
In  tlie  various  constitutions  and  statutes  creating  the  office  of  justice  of  the 
peace  in  the  United  States  and  prescribing  the  jurisdiction  of  such  office,  the 
jurisdiction  as  it  had  grown  up  under  the  old  English  statutes  was  generally 
followed.  The  office  was  considered  a  county  office,  and  the  laws  provided 
for  the  election  or  appointment  of  justices  in  each  county  and  conferred  juris- 
diction throughout  the  county.'  Although  in  some  states  special  justices 
have  jurisdiction  throughout  the  state,3  as  a  general  rule  the  territorial  juris- 
diction of  justices  of  the  peace  is  coextensive  with  the  counties  in  which  they 
are  elected  or  appointed.4  .  .  .  , 

Trespass  and  Damages  to  Real  Estate.  -  The  common  law  requiring  an  action  for 
damages  to  real  estate  to  be  brought  in  the  county  where  the  real  estate  was 
situated  is  not  aoplicable  to  actions  before  a  justice  of  the  peace  as  the  statutes 
require  all  actions  to  be  brought  where  the  parties  or  one  of  them  reside 

(2)  Coextensive  with  Township  or  City.— In  a  few  states  the  jurisdiction 
of  a  justice  of  the  peace  is  limited  to  the  town  or  township  in  which  he  resides 
and  for  which  he  was  elected  or  appointed.6    In  some  states  this  jurisdiction 


1.  Ministerial  Acts  Outside  of  County.  —  Justices 
could  act  as  conservators  of  the  peace  outside 
of  their  counties,  and  take  examinations  and 
recognizances,  but  could  not  imprison  for  fail- 
ure to  give  recognizance,  as  they  had  no  juris- 
diction.   Bac.  Abr.,  tit.  J  ustices  of  Peace,  E.  5. 

They  may  administer  oaths  outside  of  ihe 
county.  Helier  v.  Hundred  of  Benhurst,  Cro. 
Car.  2ti;  Vin.  Abr.,  tit.  Justices  of  Peace,  D; 
Com.  v.  Frank,  7  Pa.  Dist.  143-  See  also 
Humphreys  v.  McCravv,  5  Ark.  61. 

The  acknowledgment  of  a  deed  by  a  justice 
of  the  peace  outside  of  the  county  in  which  he 
holds  his  office  is  void.  Share  v.  Anderson,  7 
S.  &  R.  (Pa.)  43,  10  Am.  Dec.  421. 

2.  Gurnsey  v.  Lovell,  q  Wend.  (N.  Y.)  319. 

3.  Justices  of  Peace  Throughout  State.  —  By 
statute  in  New  Hampshire  a  class  of  justices 
were  given  criminal  jurisdiction  throughout 
the  state  in  certain  cases.  State  v.  Thompson, 
20  N.  H.  250;  State  v.  Fowler,  28  N.  H.  184; 
Stale  v.  Eastman,  42  N.  H.  265.  And  such 
justices  had  civil  jurisdiction  in  every  county 
in  the  state.    Young  v.  Bride,  25  N.  H.  482. 

Maine. —  Where  a  justice  of  the  peace  and 
of  the  quorum  is  commissioned  to  act  in  all 
the  counties  of  the  state,  he  is  authorized  10  act 
as  a  magistrate  in  receiving  a  poor  debtor's 
disclosure  in  any  county  in  the  state.  Blake 
v.  Peck,  77  Me.  588. 

4.  Jurisdiction  Throughout  County  —  Alabama. 
—  Read  v.  Coker,  1  Stew.  (Ala.)  22;  Horton  v. 
Elliott,  90  Ala.  480. 

Arkansas.  —  Ford  v.  Adams,  54  Ark.  137. 
Connecticut.  —  Lyme  v.  East    Haddam,  14 
Conn.  394. 

Illinois.  —  Pilgrim  v.  Mellor,  I  III.  App.  448 
(dissenting  opinion);  Durfree  v.  Grinnell,  69 
111.  371- 

Kansas.  —  State  v.  Barry,  52  Kan.  8;  State 
v.  Brayman,  35  Kan.  714. 

Maine.  —  Morton  v.  Chase,  15  Me.  188. 

Massachusetts. —  Sumner?.  Finegan,  15  Mass. 
280;  Pitman  v.  Flint,  10  Pick.  (Mass.)  504. 

Mississippi.  —  Cain  v.  Simpson,  53  Miss.  521. 

Missouri.  —  U.  S.  Mutual  Acc.  Ins.  Co.  v. 
Reisinger,  43  Mo.  App.  571. 
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Nebraska.  —  Rema  v.  State,  52  Neb.  375- 

Oregon.  —  Taylor  1.  Jenkins,  11  Or  gon  274. 

Tennessee.  —  Bashaw  v.  State,  I  Yerg. 
(Tenn.)  177;  Stewart  v.  Roberts,  1  Yerg.  (Tenn.) 
387;  Skelton  v.  Baker,  7  Heisk.  (Tenn.)  292. 

West  Virginia.  —  Newlon  v.  Wade,  43  W. 
Va.  283. 

5.  Damages  to  Real  Estate  —  County  Where 
Parties  Reside.  —  Morton  v.  Chase,  15  Me.  188; 
Pitman  v.  Flint,  10  Pick.  (Mass.)  504;  Sumner 
v.  Finegan,  15  Mass.  280;  Graves  v.  McKeon, 
2  Den.  (N.  Y.)  639;  Cowan  v.  Nixon,  28  Tex. 
230. 

6.  Township  or  Precinct.  —  Leadbetter  v.  Ken- 
dall, Hempst.  (U.  S.)  302;  Records  v.  Allen,  I 
Marv.  (Del.)  268;  Brickley  v.  Heilbruner,  7 
Ind.  488;  Foster  v.  McAdams,  9  Tex.  542' 

In  Indiana  a  justice's  jurisdiction  is  gen- 
erally limited  to  the  lownship.  Michael  v. 
Thomas,  24  Ind.  72;  Grass  v.  Hess,  37  Ind. 
193;  Wilkinson  v.  Moore,  79  Ind.  393;  Johnson 
v.  Ramsay,  91  Ind.  189.  But  his  jurisdiction 
extends  through  the  county  in  actions  of  at- 
tachment, Michael  *,  Thomas,  24  Ind.  72; 
Wilkinson  z:  Moore,  79  Ind.  397;  in  actions  by 
landlords  to  recover  possession  from  tenants, 
Jolly  v.  Ghering,  40  Ind.  139;  Scott  1.  Willis, 
122  Ind.  1;  in  bastardy  proceedings,  Morns 
v.  State,  115  Ind.  282;  and  in  actions  of  re- 
plevin, Test  v.  Small,  21  Jnd.  127;  Cook  v. 
Gibson,  21  Ind.  303;  Nesbit  v.  Long,  37  Ind. 
300;  Copple  v.  Lee,  78  Ind.  230. 

In  Iowa  jurisdiction  is  coextensive  with  the 
county,  and  actions  are  to  be  brought  where  the 
plaintiff  or  defendant  resides.  Auspach  v.  Fer- 
guson, 71  Iowa  142;  Deere  v.  Council  Bluffs, 
86  Iowa  <t9i;  Coffman  v.  Trimble,  90  Iowa  737; 
Thompso'n  v.  Jackson,  93  Iowa  376.  On  con- 
tracts stipulating  for  payment  at  a  particular 
place  suit  may  be  brought  in  the  township  where 
payable,  though  the  defendant  shall  reside  in 
another  county.  Klingel  v.  Palmer,  42  Iowa 
166;  Baker  v.  Jamison,  73  I°wa  698-  ..In  ac~ 
tions  of  replevin  and  attachment  a  justice  has 
jurisdiction  throughout  the  county.  Leversee 
v.  Reynolds,  13  Iowa  310:  Biddle  v.  Allender, 
14  Iowa  410;   Craft  v.  Franks,  34  Iowa  504; 
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includes  any  adjoining  township  in  the  county,  where  a  justice  acquires 
jurisdiction  of  the  parties  in  the  township  and  may  issue  summons  or  writs  of 
attachment  or  replevin  to  be  served  and  executed  in  the  county.  The  cases 
cited  in  the  notes  will  show  construction  of  various  statutes  relating  to  venue 
of  actions  and  the  local  jurisdiction  of  justices  of  the  peace. 

(3)  Process  Served  in  Other  Counties.  —  A  justice  of  the  peace  cannot 
acquire  jurisdiction  by  service  of  process  outside  of  his  county  or  township 
unless  he  has  first  acquired  jurisdiction  over  the  subject  matter  and  resident 
parties  and  is  authorized  by  statute  to  issue  process  and  have  the  same  served 
outside  of  his  territorial  jurisdiction.1 

(4)  In  Criminal  Cases  — -  Coextensive  with  Civil  Jurisdiction.  —  The  jurisdiction  of 
justices  of  the  peace  in  criminal  cases  is  generally  coextensive  with  their  civil 
jurisdiction  in  counties, a  although  in  some  states  their  jurisdiction  is  limited  to 
the  township  3  or  the  town  or  city  for  which  they  were  elected  or  appointed.4 


Gates  v.  Wagner,  46  Iowa  355;  Knovvles  v. 
Picket,  46  Iowa  503  {overruling  Meunch  v. 
Breitenbach,  41  Iowa  527];  Anderson  v.  Union 
Pac.  R.  Co.,  77  Iowa  445. 

In  Michigan  a  justice  of  the  peace  has  juris- 
diction wilhin  his  own  township  and  adjoining 
townships.  Jeff  v.  Chicago,  etc.,  R.  Co.,  67 
Mich.  160.  Where  both  parties  reside  in  the 
county,  but  neither  in  the  township  wherein  the 
justice  has  jurisdiction,  he  cannot:  issue  an  at- 
tachment under  the  lumber  lien  law.  Burlin- 
game  v.  Marble,  95  Mich.  5.  The  justice  has  no 
jurisdiction  in  a  county  where  neither  party 
resides,  but  if  either  is  a  nonresident,  any 
justice  in  the  county  where  the  other  resides 
or  happens  to  be  has  jurisdiction.  Hall  v. 
Shank,  57  Mich.  37. 

See  also  Weaver  t\  Rix,  109  Mich.  697,  and 
the  same  statute  construed  in  New  York  in 
Hunier  v.  Burtis,  16  Wend.  (N.  Y.)  353. 

In  Missouri  a  justice  has  jurisdiction  gen- 
erally throughout  the  county;  in  certain 
stock-killing  cases,  within  the  township  or 
an  adjoining  township  within  the  county. 
Hansberger  v.  Pacific  R.  Co.,  43  Mo.  196; 
Rohland  v.  St.  Louis,  etc.,  R.  Co.,  89  Mo.  180; 
King  v.  Chicago,  etc.,  R.  Co.,  90  Mo.  520; 
Wright  v.  Hannibal,  etc.,  R.  Co.,  25  Mo.  App. 
236;  Jewett  v.  Kansas  City,  etc.,  R.  Co.,  38 
Mo.  App.  48;  Lindsay  v.  Kansas  City,  etc.,  R. 
Co.,  36  Mc.  App.  51;  Matson  v.  Hannibal,  etc  , 
R.  Co.,  80  Mo.  229;  Barnett  v.  Atlantic,  etc., 
R.  Co.,  68  Mo.  65;  Thomason  v.  St.  Louis, 
etc.,  R.  Co.,  74  Mo.  560;  Creason  v.  Wabash, 
etc.,  R.  Co.,  17  Mo.  App.  111;  White  v.  Mis- 
souri, etc.,  R.  Co.,  72  Mo.  App.  400. 

New  York.  —  Code  Civ.  Pro.,  §  2869,  pro- 
vides that  "  an  action  must  be  brought  before 
a  justice  of  a  town  or  city  wherein  one  of  the 
parties  resides,  or  a  justice  of  an  adjoining 
town  or  city  in  the  same  county,"  except  in 
certain  cases.  Larocque  v.  Harvey,  57  Hun 
(N.  Y.)  366,  19  Civ.  Pro.  (N.  Y.)  109;  Bennett 
v.  Weaver,  50  Hun  (N.  Y.)  in;  Lapham  v. 
Rice,  55  N.  Y.  472,  modifying  63  Barb.  (N.  Y.) 
485;  Slavin  v.  Mansfield,  77  Hun  (N.  Y.)  535. 

As  to  what  constitutes  an  adjoining  town 
see  Holmes  v.  Carley,  31  N.  Y.  289,  affirming 
32  Barb.  ( N.  Y.)  440;  Houghtaling  v.  Groes- 
beck,  51  N.  Y.  673. 

As  to  the  jurisdiction  of  a  justice  within  the 
city,  seeGeraty  v.  Reid,  78  N.  Y.  64;  Gould  v. 
Mahoney,  39  N.  Y.  App.  Div.  426. 
Where  one  party  is  a  nonresident  of  the 
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county  and  the  other  resides  in  an  incorporated 
city,  the  justice  of  an  adjoining  town  has  no 
jurisdiction.  Dodd  v.  Ecker,  24  N.  Y.  App. 
Div.  613;  Head's  Iron  Foundry  v.  Sanders,  77 
Hun  (N.  Y.)  432. 

Texas.  —  As  to  jurisdiction  where  one  of  sev- 
eral defendants  is  a  resident,  see  Claiborne  v. 
Pickens,  (Tex.  App.  1890)  116  S.  W.  Rep.  867. 

Utah.  —  Under  Comp.  Laws  Utah  1S88, 
§  3537.  subdiv.  9,  requiring  that  suits  must  be 
commenced  in  the  precinct  or  city  in  which  the 
defendant  resides,  an  action  may  be  brought 
in  any  precinct  of  the  city.  Saunders  v.  Sioux 
City  Nursery,  etc.,  Co.,  6  Utah  431. 

1.  Summons  and  Writs  May  Be  Served  in  Other 
Counties.  —  Cole  v.  Fisher,  66  Cal.  441;  Du 
Bignon  v.  Tufts,  66  Ga.  59;  Craft  v.  Franks, 
34  Iowa  504;  Perkins  v.  Meilicke,  66  Minn. 
409;  Schultz  v.  Larkin,  53  Mo.  App.  223; 
Miller  v.  Meeker,  54  Neb.  452. 

Service  on  Foreign  Insurance  Company  in  An- 
other County  Not  Permitted.  —  U.  S.  Mutual  Acc. 
Ins.  Co.  v.  Reisinger,  43  Mo.  App.  571;  Hunt 
v.  Farmers'  Ins.  Co.,  67  Iowa  742. 

2.  Jurisdiction  Throughout  County.  —  Ex  p. 
Cook,  (Cal.  1895)  39  Pac.  Rep.  16;  Kingsbury 
v.  Phips,  2  Root  (Conn.)  357;  State  v.  Han- 
chett,  38  Conn.  35;  Neth  v.  Crofut,  30  Conn. 
580;  Blue  v.  State,  32  Fla.  53;  Guelot  v. 
Pearce,  (Kv.  1897)  38  S.  W.  Rep.  892;  Faules 
v.  People,  39  Mich.  200,  33  Am.  Rep.  374;  Hill 
v.  Taylor,  50  Mich.  549;  State  v.  Bowen,  45 
Minn.  145;  Gurnsey  v.  Lovell,  9  Wend.  (N.  Y.) 
319;  Schroepel  v.  Taylor,  ro  Wend.  (N.  Y.)  196. 

Crimes  on  Border  of  County.  —  Any  justice  in 
either  of  two  counties  is  authorized  to  try  an 
offense  committed  within  one  hundred  rods 
of  the  dividing  line  between  the  two  counties. 
State  v.  Anderson,  25  Minn.  66,  33  Am.  Rep. 

455-  .  ,    .  ,.  .. 

Texas  —  Examining  Magistrates  —  Jurisdiction 
Coextensive  with  County.  —  Hart  v.  State,  15 
Tex.  App.  202,  49  Am.  Rep.  188. 

In  Texas  justices  of  the  peace  have  power 
to  send  their  warrants  to  any  part  of  the  state, 
and  officers  must  execute  the  same.  Garner 
v.  Smith,  40  Tex.  505. 

3.  Jurisdiction  Limited  to  Township.  —  State  v. 
Johnson,  64  N.  Car.  581;  State  v.  Hawes,  65 
N.  Car.  301. 

4.  Jurisdiction  of  Inferior  Courts,  Police,  and 
Mayors'  Courts  Coextensive  with  City  Limits.— 
Murphy  v.  State,  68  Ala.  31;  People  v.  Wong 
Wang,  92  Cal.  277;  State  v.  Hanchett,  38  Conn. 
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Criminal  Jurisdiction. 


c  Location  of  Court  and  Residence.  -  Justices  are  usually  required 
bv  statute  to  reside  and  hold  court  in  the  town  or  township  or  other  political 
^  for  which  they  were  elected  or  chosen.  •  But  unless  so  restricted  a 
justice  may  hold  court  or  issue  process  at  any  place  in  the  com*). 
J  Waiver  and  Consent  to  Proceedings  Outside  of  Justice's  District.  -  \\  he  J  i  JUS  tice  ho  ds 
his  court  outside  of  his  county  or  prec.net  his  acts  are  void  •'  and  the  parties 
cannot  confer  jurisdiction  upon  him  by  consent  or  agreement 

11.  Criminal  Jurisdiction-*.  UNDER   ANCIENT   ENGLISH  STATOTKs- 
Untilthe  Act  of  18  Edward   III.,  conservators  of  the  peace  had  no  judicia 
power       By  this  act  they  were  to  be  commissioned  by  the  king  to  hear  and 
de  ermine  felonies  and  trespasses  against  the  peace.-'    The  jurisdiction  of 
P'ices  of  the  peace  under  this  act  was  limited  to  certain  crimes  enumerated 

in  their  commissions.6  ,„n  Ctitittttc 

b  Jurisdiction  as  Derived  from  Constitutions  and  Statutes l  - 
In  the  United  States  justices  of  the  peace  have  no  common-law  jurisdiction, 


«•  Lasvvell  v.  Hickox,  5  HI.  181;  Piper  v. 
Pearson,  2  Gray  (Mass.)  120,  61  Am.  Dec.  438; 
Sta'e  v.  Kemp,'34  Minn.  61;  Duffy  v.  Britton. 
48  N  T  L  371-  People?'.  Elliott,  12  Hun(N. 
Y.)  364;  Ex  p.  McLaurine,  63  N.  Car.  528; 
Greensboro  v.  Shields,  78  N.  Car.  417- 

New  Hampshire.  —  The  police  court  of  a  town 
has  jurisdiction  of  offenses  committed  in  the 
county.  State  v.  Ricker,  32  N.  H.  179;  Stale 
v.  Bean,  36  N.  H.  122. 

1.  Must" Reside  and  Hold  Court  Within  His  Dis- 
trict _  Horton  v.  Elliott,  90  Ala.  480;  Block  v. 
Henderson,  82  Ga.  23,  14  Am.  St.  Rep  13ft; 
Tones  v.  Wylie,  82  Ga.  745;  Feibleman  v.  State. 
98  Lid  516;  Phillips  v.  Thralls,  26  Kan.  780; 
Atchison,  etc.,  R.  Co.  v.  Rice,  36  Kan,  593; 
Wilcox  v.  Johnson,  34  Kan.  655;  Stale  v.  Shrop- 
shire 4  Neb.  411;  Jones  *.  Church  of  Holy 
Trinity,  15  Neb.  81;  Rema  v.  Stale,  52  Neb. 
375-  Com.  v.  Brower,  20  Pa.  Co.  Ct.  4»5-  7  Pa. 
Dis't.  254;  Foster  v.  Mc Adams,  9  Tex.  542. 
See  also  Koeler  v.  Earl,  77  Tex.  188. 

2.  May  Act  Judicially  Throughout  County.  — 
Lyme  v.  East  Haddam,  14  Conn.  394;  Guelot 
r.  Pearce,  18  Kv.  L.  Rep.  1004,  38  S.  VV.  Rep. 
892-  Pollock  v.  Aldrich,  (Supm.  Ct.  Gen.  T.) 
17  How.  Pr.  (N.  Y.)  109;  Gurnsey  v.  Lovell,  9 
Wend.  (N.  Y.)  319:  Newlon  v.  Wade,  43  W. 
Va.  283. 

The  Residence  of  the  Justice  Will  Be  Regarded 
as  His  Office  where  he  has  noi  established  an 
office  elsewhere.  Roberts  v.  Warren,  3  Wis. 
736. 

'  Official  Acts  Outside  of  Office.  —  The  place 
where  a  justice  of  the  peace  performs  official 
duties  as  rendering  judgment  and  accepting 
stay  surety  is  immaterial  if  the  acts  be  per- 
formed within  the  territorial  limits  of  his  juris- 
diction. Cheatham  v.  Brien,  3  Head  (Tenn.) 
552;  Morgan  v.  Coleman,  3  Head  (Tenn.)  352; 
Ske'lton  v.  Baker,  7  Heisk.  (Tenn.)  292. 

A  justice  of  the  peace  cannot  receive  a  con- 
fession of  judgment  at  any  place  other  than 
his  office.    King  v.  King,  1  P.  &  W.  (Pa.) 

Place  of  Office.  —  Although  a  justice  of  the 
peace  is  required  to  keep  his  office  in  the 
township,  this  does  not  limit  his  jurisdiction 
to  the  township,  and  he  may  acknowledge  a 
mortgage  or  issue  writs  at  any  place  within 
the  county.  Durfree  v.  Grinnell,  69  111.  371. 
He  may  maintain  an  office  in  another  town- 


ship or  district  of  the  county.  Strain  v.  Hef- 
ley,  94  Tenn.  669;  State  v.  Springfield,  97 
Tenn.  302. 

3.  Justice  Acting  Outside  of  Township.— Hamp- 
ton v.  Warren,  51  Ind.  288;  Com.  v.  Brower, 
20  Pa.  Co.  Ct.  405,  7  Pa.  Dist.  254. 

4.  Agreement  Cannot  Confer  Jurisdiction.  — 
Black  v.  Henderson,  82  Ga.  23,  14  Am.  St. 
Rep.  138;  Foster  v.  McAdams,  9  Tex.  542. 
Compare-  Rogers  v.  Loop,  51  I°wa  41- 

A  justice  of  the  peace  may  establish  his  office 
at  any  point  in  his  township,  but  he  cannot 
change  the  place  of  his  office  without  notice  to 
persons  previously  required  to  attend.  Han- 
num  v.  State,  38  Ind.  32. 

5.  "The  authority  to  hear  and  determine 
given  by  this  statute  was  only  occasional,  and 
jointly  with  others;  il  was  nut  till  the  thirty- 
fourth  year  of  this  king  that  the  general  stand- 
ing authority  for  that  purpose  was  given  to 
them,  so  that  it  was,  probably,  not  till  then 
that  they  were  commonly  reputed  and  called 
justices,  as  they  are  by  statute  36  Edward 
III."  Bac.  Abr.,  tit.  Justices  of  Peace,  B. 
See  also  Lambard's  Eirenarch  3,  15. 

6.  Crimes  Enumerated  in  Commission.  —  The 
usual  form  of  commission  directed  them  to  in- 
quire "  of  all  felonies,  witchcrafts,  enchant- 
ments, sorceries,  magic  arts,"  etc.,  abuses  of 
weights  and  measures,  misconduct  in  office  of 
sheriffs,  etc.  2  Hawk.  P.  C,  c.  8,  §  23;  Bac. 
Abr.,  tit.  Justices  of  Peace,  C;  4  Inst.  171;  2 
Hale  P.  C.  43;  2  Stamford  P.  C,  B,  c.  5. 

Jurisdiction  over  Felonies.  —  Although  the 
justices  were  by  their  commissions  authorized 
to  hear  and  determine  treasons  and  felonies, 
they  seldom  exercised  such  jurisdiction,  be- 
cause it  was  considered  a  case  of  such  difficulty 
as  to  require  the  presence  of  the  justices  of 
assize.  2  Hawk.  P.  C,  c.  8,  §  33;  Bac.  Abr., 
tit.  Justices  of  Peace.  E;  2  Hale  P.  C.  46.  In 
such  cases  they  usually  performed  the  duties 
of  taking  bail  and  recognizance  to  appear  at 
the  next  jail  delivery  or  10  the  next  sessions. 
In  the  various  slates  they  have  no  jurisdiction 
over  felonies  except  to  hold  preliminary  ex- 
aminations and  to  require  bail  in  bailable 
offenses.  .  . 

7.  No    Common-law    Jurisdiction  —  Criminal 
Jurisdiction  Purely  Statutory.  —  Eason  v.  State, 
11  Ark.  481;  Wakefield  v.  State,  5  Ind-  IQ5". 
State  v.  Landry,  25  La.  Ann.  42,  60;  Matter  of 
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as  the  jurisdiction  and  powers  of  such  officers  in  criminal  cases  are  usually  fixed 
bv  the  constitutions  of  the  states1  and  by  the  various  statutes  relating  to 
crimes  and  misdemeanors.  In  some  states  they  may  retain  a  common-law 
iurisdiction  as  conservators  of  the  peace  and  as  examining  magistrates. * 

Construction  of  Statutes  Relating  to  Jurisdiction.  —  In  states  where  the  jurisdiction 
of  justices  of  the  peace  is  fixed  and  determined  wholly  by  statutes,  such  stat- 
utes are  strictly  construed.3  The  jurisdiction  will  not  be  extended  beyond 
the  plain  import  of  the  statutes.4 

c  Power  to  Take  Bail  and  Recognizance.  —  Justices  of  the  peace  in 
acting  as  examining  magistrates  have  power  to  take  bail  for  all  bailable  offenses. 
But  their  jurisdiction  to  take  bail  must  appear  from  the  record,  as  it  is  not 

P  Concurrent  Jurisdiction  to  Try  or  Hold  to  Bail.  -  The  statutes  in  some  states  permit 
justices  of  the  peace,  in  cases  where  they  have  concurrent  jurisdiction  either  to 
try  and  sentence,  or,  if  in  their  opinion  the  punishment  they  are  authorized  to 
assess  is  not  adequate  to  the  offense,  so  to  find,  and  ho  d  the  prisoner  to  bail 
for  his  appearance  before  the  proper  court,  or  commit  him  to  jail  for  default 

°f  ^As  Determined  by  Nature  of  Crime.  —  In  many  instances  the 
jurisdiction  of  justices  of  the  peace  depends  upon  the  nature  of  the  offense  as 
well  as  upon  the  extent  of  the  penalty.  Such  jurisdiction  has  always  been 
and  is  now  confined  to  petty  crimes  and  misdemeanors  and  violations  of  local 
ordinances  In  no  instance  has  such  jurisdiction  been  conferred  to  try  felo- 
nies 7  or  crimes  punishable  by  imprisonment  in  the  penitentiary. 

formation  or  indictment.    Butler  v.  State,  113 


Hersom,  39  Me.  476;  Exp.  McGrew,  40  Tex. 

47The  statutes  of  Edward  III.,  conferring 
iurisdiction  on  justices  of  the  peace,  were 
adopted  in  Massachusetts  as  a  part  of  the  com- 
mon law.    Com.  v.  Leach,  1  Mass.  59. 

1.  Jurisdiction  by  Constitution.  —  Danzey  v. 
State,  68  Ala.  296;  Eason  v.  Slate,  11  Ark.  481; 
Gray  v.  State,  2  Harr.  (Del.)  76;  Clark  v.  Ellis, 
2  Blackf.  find.)  8;  State  v.  Peter,  14  La.  Ann. 
B27-  State  v.  Cotton,  29  Minn.  187;  State  v, 
Ver'mington,  71  N.  Car.  264;  State  v.  Craig,  82 
N.  Car.  668;  State  v.  Cherry,  72  N.  Car.  123. 

2.  Common-law  Jurisdiction  as  Magistrates.  — 
See  Com.  v.  Frank,  7  Pa.  Dist.  143- 

3.  Statutes  Strictly  Construed.  —  Wakefield  v. 
State,  5  Ind.  195;  State  v.  Odell,  8  Blackf. 
(Ind.)  396;  People  v.  Spiers,  4  Utah  385;  State 
v  Peck,  32  Vt.  172.  And  see  State  v.  Up- 
church,  72  N.  Car.  146;  State  v.  Jones,  83  N. 
Car.  657;  State  v.  Miller,  23  Wis.  634. 

4.  Jurisdiction  Not  Extended  by  Implication.  — 
Horton  v.  State,  80  Ala.  8;  Slate  v.  Pierre,  65 
Me.  293;  State  v.  Hays,  38  Minn.  475;  State  v. 
Tarvis,  63  N.  Car.  556;  Ex  p.  McLaunne,  63 
N.  Car.  528;  Stroudsburg  v.  Brown,  11  Pa.  Co. 
Ct.  272. 

Jurisdiction  Not  Inferred  from  Statutory  Pro- 
cedure. —  See  Matter  of  Hersom,  39  Me.  476. 

5.  See  the  tille  Bail  and  Recognizance,  vol. 
3,  p.  657. 

As  to  the  Preliminary  Examination  of  Prisoners, 

see  the  titles  Arrest,  vol.  2,  pp.  866,  880;  Con- 
fessions, vol.  6,  pp.  562,  577;  Habeas  Corpus. 
vol.  15,  p.  161;  and  also  in  the  Encyc.  ok  Pl. 
and  Pr.,  the  title  Preliminary  Examination, 
vol.  16,  p.  836.  •      .  . 

6.  See  supra,  this  section,  4.  b.  In  Criminal 
Cases. 

Indiana.  —  Under  such  statute  the  case  on 
reaching  the  higher  court  is  tried  upon  in 
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Ind.  5;  Harris  v.  State,  54  Ind.  2. 

Such  statute  is  not  applicable  where  the  mis- 
demeanor is  such  that  the  justice  has  no  juris- 
diction.   Nase  v.  State,  117  Ind.  114. 

7.  No  Jurisdiction  over  Felonies  —  Alabama. 
—  State  v.  Smith,  26  Ark.  149;  Watson  v.  State, 
29  Ark.  299. 

District  of  Columbia.  —  U.  S.  v.  Buell,  1 
MacArthur  (D.  C.)  502. 

Florida.  —  McLean  v.  State,  23  Fla.  281; 
Alford  v.  State,  25  Fla.  852. 

Georgia.  —  Adams  v.  Governor,  22  Ga.  417. 
Indiana.  —  Stevens  v.  Anderson,  145  Ind. 

3°4-  T  s 

Iowa.  —  Jaquith  v.  Royce,  42  Iowa  406. 
North  Carolina.  —  State  v.  Moore,  82  N.  Car. 

659- 

Oregon.  —  Williams  v.  Shelby,  2  Oregon  144; 
Hannah  7-.  Wells,  4  Oregon  249. 

Virginia.  —  Rider  v.  Com.,  16  Gratt.  (Va.) 

498!  Crimes  Punishable  by  Imprisonment  in  Peni- 
tentiary.— People  v.  Gobies,  67  Mich.  475-  , 

Riots. —  A  justice  has  no  jurisdiction  in 
Maine.    State  v.  Furlong,  26  Me.  69. 

Assault  with  Deadly  Weapon  is  not  withm  a 
justice's  jurisdiction  in  North  Carolina.  State 
v.  Huntlev,  91  N.  Car.  617. 

A  Neglect  of  Six  Months  to  Take  Official  Cogni- 
zance of  a  Misdemeanor  gives  the  Supreme  Court 
exclusive  jurisdiction  in  North  Carolina.  State 
v.  Dalton,  101  N.  Car.  680;  State  v.Vovxi, 
101  N.  Car.  713;  State  v.  Presly,  72  N.  Car. 
204-  State  v.  Anderson,  80  N.  Car.  429- 

No  Jurisdiction  over  Misdemeanors  unless 
Specifically  Given  to  Justices.  —  Collier  v.  Terri- 
tory. 2  Okla.  444.  „    ,  _  x 

Offenses  Involving  Title  to  Real  Estate.  —  I  he 
jurisdiction  of  justices  of  the  peace  in  criminal 
cases  is  not  ousted  by  the  fact  that  the  title 
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Criminal  Jurisdiction. 


Nature  of  Crime  as  Determined  from  Complaint  and  Evidence.  —  As  a  general  rule  the 
jurisdiction  of  the  justice  must  be  determined  from  the  nature  of  the  offense 
as  alleged  in  the  complaint,  and  not  from  the  facts  disclosed  at  the  trial  or  the 

findm«°LwralJOffeynses  Are  Joined,  the  complaint  may  be  heard  although  the  justice 
of  the  peace  has  no  jurisdiction  over  one  of  the  offenses.  As  to  the  latter 
offense  he  may  proceed  as  an  examining  magistrate  and  discharge  or  bind  over 
to  a  court  having  jurisdiction.2 

e  As  Determined  by  Extent  of  Penalty  —  Fine  or  imprisonment.  —  1  ne 
usual  provision  is  that  justices  of  the  peace  shall  have  jurisdiction  over  offenses 
punishable  by  fine  not  exceeding  a  certain  amount  3  and  costs,4  or  imprison- 
ment 5  not  exceeding  a  certain  time,0  or  both.7  .    .  , 

Test  of  Maximum  Penalty.  -  A  justice  of  the  peace  has  no  jurisdiction  where 
the  maximum  penalty  for  the  offense  as  alleged  in  the  complaint  is  greater 
than  such  officer  is  authorized  to  impose.8  The  test  is  the  maximum  penalty 
which  may  be  imposed.  If  no  limit  is  fixed  to  the  penalty  a  justice  will  not 
have  jurisdiction  to  try  the  offense.9 

Imposing  Forfeitures  and  Damages.  —  By  a  very  liberal  construction  of  the  general 
provision  giving  jurisdiction  of  offenses  punishable  by  fine  or  imprisonment  it 
is  held  that  justices  of  the  peace  have  jurisdiction  of  offenses  punishable  by 
fine  or  imprisonment  and  damages  10  and  forfeiture  of  privileges.11  The  stat- 
utes of  many  states  will  not  admit  of  such  construction. 


to  real  estate  may  incidenlally  come  in  issue. 
Miller  v.  State,  72  Ind.  421. 

In  Minnesota,  even  in  a  criminal  case,  the 
justice  has  no  jurisdiction  if  the  title  to  real 
estate  is  involved.  State  v.  Sweeney,  33 
Minn.  23,  overruling  State  v.  Cotton,  29  Minn. 

l87-  .      .   „      ,  •  „ 

1.  Determined  from  Allegations  in  Complaint.  — 

State  v.  Dolby,  49  N.  H.  483,  6  Am.  Rep. 
588. 

The  Death  of  a  Person  Assaulted  does  not  de- 
prive a  justice  who  has  taken  jurisdiction  of 
an  assault  and  battery,  of  such  jurisdiction. 
His  jurisdiction  must  be  determined  by  the 
state  of  facts  existing  at  the  commencement 
of  the  prosecution.    Adams  v.  Governor,  22 

Ga-  4*7-  .    .       ,  .      •        f  _t 

Larceny.  —  The  jurisdiction  of  justices  of  the 
peace  in  larceny  cases  is  determined  by  the 
value  of  the  property  alleged  in  the  indictment 
or  information,  and  not  by  the  value  ascer- 
tained by  the  jury.  Stale  v.  Church,  8  Iowa 
252. 

A  justice  has  jurisdiction  to  try  an  informa- 
tion for  petit  larceny,  notwithstanding  the  evi- 
dence shows  it  was  committed  at  night  and 
from  a  stable,  as  the  defendant  cannot  rely 
upon  the  error  that  he  was  prosecuted  for  a 
lesser  rather  than  a  greater  offense.  State  v. 
Sipult,  17  Iowa  575. 

2.  Joinder  of  Offense  Exceeding  Jurisdiction.  — 
State  v.  Peck,  32  Vt.  172. 

3.  Fine  Not  Exceeding  Certain  Amount.  — 
Horton  v.  State,  80  Ala.  8;  State  v.  Towle,  48 
N.  H.  97;  Ex  p.  McGrew,  40  Tex.  472. 

Although  a  justice  or  a  police  magistrate 
having  power  to  fine  only,  may  also  imprison 
until  such  fine  is  paid,  as  such  imprisonment 
is  but  a  mode  of  collecting  the  fine.  Matter 
of  Bollig,  31  HI.  88. 

4.  Fine  Including  Costs.  —  Faules  v.  People, 
39  Mich.  200,  33  Am.  Rep.  374. 

5.  Imprisonment  in  County  Jail.  —  People  v. 
Gobies,  67  Mich.  475. 


6.  Fine  or  Imprisonment — California.— Matter 
of  Kurlz,  68  Cal.  412. 

Minnesota.  —  State  v.  Cotton,  29  Minn.  187. 

Nebraska.  —  Keeshan  v.  State,  46  Neb.  1513; 
Matter  of  Stewart,  16  Neb.  193;  State  v.  Yates, 
36  Neb.  287. 

New  Hampshire.  —  State  v.  Runnals,  49  N. 
H.  498. 

North  Carolina.  —  State  v.  Craig, 82  N.  Car. 
668;  State  v.  Ham,  83  N.  Car.  590;  State  v. 
Edney,  80  N.  Car.  360;  State  v.  Addington, 
121  N.  Car.  538. 

Rhode  Island.  —  State  v.  Crogan,  6  R.  I.  40. 

Utah.  —  People  v.  Spiers,  4  Utah  385;  People 
v.  Douglass,  5  Utah  283. 

7.  Fine  or  Imprisonment,  or  Both.  —  Gafford  v. 
Bush,  60  Cal.  149;  Ex  p.  Noble,  96  Cal.  362; 
State  v.  Hyde,  11  Conn.  541;  Smith  v.  Com., 
3  Ky.  L.  Rep.  364;  Klyman  v.  Com.,  97  Ky. 
484;  Com.  u.  Carr,  11  Gray  (Mass.)  463. 

Where  the  jurisdiction  of  justices  of  the 
peace  is  fixed  by  such  general  provision  of  the 
statute,  a  statute  conferring  jurisdiction  over 
a  certain  crime  punishable  by  a  greater  penalty 
is  invalid.    State  v.  Cherry,  72  N.  Car.  123. 

8.  Ex  p.  Neustadt,  82  Cal.  273;  Ex  p.  Anear, 
114  Cal.  370;  Com.  v.  Woolford,  108  Mass. 
483;  Matter  of  Berry,  7  Mich.  467;  State  v. 
Yates,  36  Neb.  287;  State  v.  Dolby,  49  N.  H. 
483,  6  Am.  Rep.  588. 

9.  No  Penalty  Fixed.  —  State  v.  Weeks,  14  S. 
Car.  400;  State  v.  Madden,  28  S.  Car.  50; 
Wolcott  v.  Territory,  1  Wyo.  67. 

10.  Jurisdiction  to  Award  Fine  and  Threefold 
Penalty,  although  the  damages  awarded  may 
exceed  the  civil  jurisdiction  of  a  justice  of  the 
peace.    Armstrong  v.  State,  54  Ark.  364. 

And  see  Slate  v.  Creek,  78  Ind.  139,  holding 
that  a  justice  has  jurisdiction  in  all  cases 
where  a  fine  must  be  imposed  though  impris- 
onment might  be  added,  bul  in  no  case  where 
imprisonment  must  be  imposed. 

11.  Forfeiture  of  Privileges— Disfranchisement. 
—  Police  courts  having  jurisdiction  both  to 
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jurisdiction  to  Fine  Only.  -  Where  a  justice  has  jurisdiction  only  to  impose  fines 
hp  will  have  no  jurisdiction  to  try  offenses  punishable  by  fine  and  imprison- 
ment \    K'idl  the  fine  can  be  enforced  by  imprisonment  until  the 

fin^risPd^on  to  Fine  or  Imprison  -  Both  Fine  and  Imprison.  -  Where  by  provision  of 
statute  or  state  constitution  justices  of  the  peace  are  given  jurisdiction  of  all 

Hon  and  a  recognizance  against  a  repetition  of  the  offense. 
tl0VlL  MiscelIaneous  Duties  and  Powers  -1.  ^ies  Imposed  *  - 
Tn  addition  to  the  duties  of  justices  as  peace  officers  and  judic  al  officers,  they 
are  alsfcha  ged I  with  numerous  duties  as  local  officers  including  the  opening 
and  care  o  ^  highways,  the  appointment  of  appraisers,  the  control  of  overseers 
of  the  poor,  etc     Such  duties  and  powers  are  not  germane  to  this  article,  and 

are?  Dutie.e»^er-  Absence  of  Coroner.  -  In  many  of  the  states  a  justice  of 
the  peace  s  Tutho nzed  by  statute  *  to  hold  inquests  in  case  the  coroner  s 
absent  * >  or  is "unable  to  attend  or  in  cases  of  exigency,"  and  in  such  cases  is 
entitled  to  the  fees  of  a  coroner. 

fine  and  imprison  will  have  jurisdiction  over  a 
crime  the  penalty  for  which  is  a  fine  or  im- 
prisonment and  disfranchisement.  Stevens  v. 
Anderson,  145  Ind.  304-  Compare  Klyman  v. 
Com.,  97  Ky.  484-  _  „. 

1.  Jurisdiction  to  Imprison.  —  Exp.  McKivett, 
«  Ala  236;  Jenkins  v.  State,  78  Ind.  133; 
State  v.  Creek,  78  Ind.  139;  Tuttle  v.  Slate  1 
TeK.  App.  364;  Slate  v.  Newhous,  4t  Tex.  185. 

In  Indiana,  by  statute,  a  justice  has  jurisdic- 
tion of  cases  punishable  by  fine,  or  fine  with 
discretion  to  imprison.    Miller  v.  State,  72  Ind. 


A22.  Tuttle  v.  State,  1  Tex.  App.  3°4;  Jacobs 
v.  State,  35  Tex.  Crim.  410. 

3.  Both  Fine  and  Imprisonment.  —  State  v. 
Yates,  36  Neb.  287;  State  v.  Craig,  82  N.  Car. 
668-  State  v.  Deaton,  101  N.  Car.  728. 

A  fortiori  justices  have  no  jurisdiction 
where,  under  the  slatute,  they  must  both  fine 
and  imprison.  Foust  v.  State,  85  Tenn 1.34a, 
overruling  12  Lea  (Tenn.)  404.  See  also  Miller 
v.  State,  72  Ind.  421. 

4.  Both  Fine  and  Imprisonment  at  Discretion  01 
the  Court.  —  State  v.  Yales,  36  Neb.  287:  State 
v.  Heidelburg,  70  N.  Car.  49°- 

5.  Costs  and  Recognizance  Not  to  Repeat  Offense. 
—  Com.  v.  Burns,  14  Gray  (Mass.)  35- 

6.  See  the  titles  County  Commissioners,  vol. 
7  p  975-  Eminent  Domain,  vol.  10,  p.  1043; 
Highways,  vol.  15,  P-  343:  Poor  and  Poor 
Laws;  Public  Officers. 

Abatement  of  Nuisance.  —  This  jurisdiction 
belongs  to  justices  in  some  states.  Wetter  v. 
Campbell,  60  Ga.  266;  State  v.  Saxton,  2  Kan. 
App.  13.  , 

North  Carolina. —  As  to  the  meeiing  in  the 
county  of  the  justices  of  the  peace  and  the 
conditions  for  its  legality,  see  Moore  v.  Pitt 
County,  113  N.  Car.  128.  _  _ 

Tennessee  —  Power   to  Grant  Certiorari  and 
—  See    Fisher   v.    Baldridge,  91 


Tenn  418,  citing  Earle  v.  Rice,  10  Yerg. 
(Tenn.)  233,  and  Vanleer  v.  Johnston,  8  Yerg. 

^T?n  No/ Authorized  at  Common  Law.  —  At  com- 
mon law  only  the  coroner  was  authorized  to 
hold  an  inquisition  in  view  01  the  body. 
Where  the  body  could  not  be  found,  or  was  cast 
into  the  sea,  or  buried  secretly,  the  justices  of 
the  peace,  or  justices  of  oyer  and  terminer 
might  hold  an  inquest.  Ex  J.  Schultz.  6 
Whart.  (Pa.)  269,  citing  Rex  v.  Parker,  2  Lev. 
141;  Rex  v.  Aldenham,  2  Lev.  152;  and  Fox- 
ley's  Case,  5  Coke  in. 

8  Holding  Inquests  —  Coroner  Absent.  —  1  he 
coroner  must  be  absent  from  the  county  to 
authorize  a  justice  of  the  peace  to  hold  an  in- 
auesi.  Early  County  v.  Jones.  94  Ga.  079. 
Iroquois  County  v.  Viels,  59  II  ;  APP;r^n' 
See  also  Rio  Grande  County  v.  Wilson,  (Colo. 
1899)  55  Pac.  Rep.  1082;  Pickett  v.  Erie 
County,  19  W.  N.  C.  (Pa.)  60. 

As  to  a  justice's  powers  with  respect  to  a 
physician's  fees,  see  Cushman  v.  Washington 
County,  45  Iowa  255;  Sanford  v.  Lee  County, 
40  Iowa  148.  ,      _  tt„„ 

9.  Coroner  Unable  to  Attend.  —  Stevens  v.  Har- 
rison County,  46  Ind.  541- 

The  term  "  unable  to  attend  should  be  so 
construed  that  when  there  is  an  emergency 
for  holding  an  inquest  which  cannot  be  held 
Shin  a  reasonable  time,  under  all  the  circum- 
stances, a  justice  of  the  peace  may  hold  the 
inquest.    Dubois  County  v.  Wertz,  112  Ind. 

2610.  In  a  Case  of  Exigency  the  justice  of  the 
peace  may  act,  but  if  the  coroner  arrives  be- 
fore the  inquest  is  held  he  may  at  his  option 
assume  control  of  the  body,  have  the  costs 
taxed,  receive  them  from  the  treasurer  and 
nav  the  justice  for  services  rendered  be  tore 
The  coroner  arrived.  Chadwi.ck  v.  Ernckson, 
40  N.  J.  L.  159- 
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3.  Powers  as  to  Marriages  and  Conveyances.  —  The  powers  of  justices  of  the 
peace  to  take  acknowledgments  of  conveyances  1  and  to  celebrate  marriages  2 
are  considered  elsewhere  in  this  work. 

4.  Powers  as  Peace  Officer.  —  The  power  of  a  justice  of  the  peace  to  arrest 
persons  or  to  issue  warrants  is  treated  elsewhere.3 

5.  Power  to  Appoint  Special  Constable.  —  It  is  provided  in  most  of  the  states 
that  a  justice  of  the  peace  shall  have  power  to  appoint  a  special  constable  in 
cases  of  emergency  or  when  no  constable  can  be  secured.  Such  power  is  lim- 
ited to  the  instances  expressly  provided  for  in  the  statute,'*  but  the  justice  is 
the  exclusive  judge  of  the  necessity  for  the  appointment.5 

XIII.  Disqualifications  as  Judicial  Officer  —  1.  Common  Law  and  Statu- 
tory. —  The  only  disqualifications  of  a  justice  of  the  peace  at  common  law 
were  acceptance  of  an  incompatible  office,  interest  in  the  result  of  the  proceed- 
ings before  him,  and  perhaps  conviction  of  crime.6  Additional  disqualifica- 
tions have  been  added  so  that  at  the  present  time  the  statutes  of  the  various 
states  provide  that  a  judge  or  justice  of  the  peace  is  disqualified  from  acting  in 
any  case  wherein  he  is  a  party,  or  interested,  or  where  he  is  related  to  either 
party  by  consanguinity  or  affinity  within  the  fourth  degree,  or  where  he  has 
been  attorney  for  either  party  in  the  action  or  proceeding.  In  a  few  states 
he  is  disqualified  by  keeping  a  tavern:7  and  also  where  the  complaint  is  drawn 
up  in  his  office.8  < 

Other  Circumstances  Not  Included  in  the  Statutes,  such  as  service  as  a  juror  -  or  arbi- 
trator,10 or  the  fact  that  the  justice  is  called  as  a  witness,11  do  not  disqualify 
a  justice,  but  render  it  improper  for  him  to  act,  and  justify  either  of  the  parties 
in  taking  a  change  of  venue. 


In  New  York  the  justice  may  act,  if  the 
coroner  cannot  be  secured  in  twelve  hours 
after  the  body  is  discovered.  Cresfield  v. 
Perine,  15  Hun  (N.  Y.)  202.  81  N.  Y.  622. 

Deputy  Coroner  Near.  —  Under  Act  of  March 
27,  1841,  §  15,  authorizing  justices  to  hold  an 
inquest  at  places  more  than  ten  miles  from  the 
office  of  the  coroner,  a  justice  may  hold  an 
inquest  at  such  places  although  a  deputy 
coroner  has  an  office  within  ten  miles  from  the 
place  where  the  body  was  found.  Reitnauer  s 
Inquest,  14  Pa.  Co.  Ct.  46. 

1.  See  the  title  Acknowledgments,  vol.  1, 
p.  493  et  sea. 

2.  See  the  title  Marriage. 

3.  See  the  titles  Arrest,  vol.  2,  p.  832, 
especially  p.  882;  Warrants. 

4.  Power  to  Appoint  Special  Constables  —  Ala- 
bama. —  Noles  v.  State,  24  Ala.  672;  Brinsfield 
v.  Austin,  39  Ala.  227. 

Colorado.  —  Hamill  v.  Ferrier,  8  Colo.  App. 
266. 

Illinois.  —  Flack  v.  Ankeny,  1  111.  187;  Gor- 
don v.  Knapp,  2  111.  490. 

Indiana.  —  "McLain  v.  Matlock,  7  lnd.  525, 
65  Am.  Dec.  746;  Dielrichs  v.  Schaw,  43  Ind. 
175- 

Missouri.  —  Mangold  v.  Dooley,  89  Mo.  ill. 

North  Carolina.  —  Garlick  v.  Jones,  3  Jones 
L.  (48  N.  Car.)  404;  Marsh  v.  Williams,  63  N. 
Car.  371;  McKee  v.  Angel,  90  N.  Car.  60. 

South  Carolina.  —  McConnell  v.  Kennedy,  29 
S.  Car.  190;  Bell  v.  Pruitt,  51  S.  Car.  344. 

Tennessee.  —  Hazleton  v.  Simpson,  11  Heisk. 
(Tenn.)  679;  Slate  v.  McKittrick,  11  Lea 
(Tenn.)  476. 

5.  Noles  v.  State,  24  Ala.  672. 

At  common  law  a  justice  of  the  peace  in  a 
criminal  case  may  appoint  any  person  whom 


he  pleases  to  be  his  officer,  but  a  justice  has 
no  power  to  compel  a  private  person  to  exe- 
cute his  processes.  Com.  v.  Keeper  of  Prison, 
1  Ashm.  (Pa.)  183;  Flack  v.  Ankeny,  1  111. 
187. 

6.  Relationship  No  Disqualification  at  Common 
Law. —  "  Al  common  law  it  was  no  disqualifi- 
cation in  a  justice  of  the  peace  to  try  a  cause, 
that  he  was  related  in  any  of  the  degrees  of 
consanguinity  of  was  of  affinity  to  either  of 
the  parties."  Place  v.  Butternuts  Woolen, 
etc.,  Mfg.  Co.,  28  Barb.  (N.  Y.)  503;  Reg.  v. 
Rochester,  17  Q.  B.  31,  79  E.  C.  L.  31. 

Favor  is  not  presumed  in  a  judge  or  justice 
of  the  peace  from  relationship  per  se,  though 
the  rule  is  different  in  regard  to  a  juror.  Reg. 
v.  Steele,  26  Ont.  540,  2  Can.  Crim.  Cas.  433. 

7.  Disqualified  by  Keeping  Tavern.  —  Parmelee 
v.  Thompson,  7  Hill  (N.  Y.)  77:  Clayton  v.  Per 
Dun,  13  Johns.  (N.  Y.)  218;  Rice  v.  Milks,  7 
Barb.  (N.  Y.)  337;  Schermerhorn  v.  Tripp,  2 
Cai.  (N.  Y.)  108. 

8.  Complaint  Drawn  by  Person  in  Same  Office. 
—  Keeler  v.  Stead,  56  Conn.  501,  7  Am.  St. 
Rep.  320. 

9.  Service  as  a  Juror  No  Disqualification.  — 

Travis  v.  Jenkins,  (Supm.  Ct.  Gen.  T.)  30  How. 
Pr.  (N.  Y.)  152. 

10.  Where  a  Justice  Expressed  an  Opinion  as 
arbitrator  while  the  same  cause  of  action  was 
before  him,  he  should  not  try  the  action,  but 
such  disqualification  not  being  among  ihose 
included  in  the  statute,  it  will  be  regarded  as 
excluded  and  the  judgment  upheld.  Batchcl- 
der  v.  Nourse,  35  Vt.  642. 

11.  A  Justice  Subpoenaed  as  a  Witness  is  not  dis- 
qualified to  sit  vvith  other  justices  in  session 
and  will  not  be  prohibited  from  doing  so. 
The  justice  must  determine  the  propriety  of 
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2.  Interest  in  Suit.  —  The  maxim  that  "  no  man  can  be  a  judge  in  his  own 
cause"  is  applicable  to  justices  of  the  peace.1  As  a  justice  of  the  peace  is  a 
judicial  officer  2  he  is  disqualified  to  act  by  reason  of  interest  in  the  suit  in  any 
circumstances  where  a  judge  would  be  disqualified.3  Such  disqualification 
exists  in  every  state  either  by  statute  or  by  virtue  of  the  common  law,  as  it  is 
an  inherent  disqualification  in  every  judicial  office. 

Nature  of  Interest.  —  In  order  to  disqualify  a  justice  it  must  appear  that  he 
has  such  a  substantial  interest  in  the  result  of  the  cause  as  to  render  it  prob- 
able that  he  has  a  real  bias  in  the  matter.4 

Pecuniary  Interest.  —  It  must  be  a  pecuniary  interest  similar  to  the  interest 
which  a  party  has  in  a  civil  action,5  as  distinguished  from  the  interest  that  a 
justice  would  necessarily  have  in  punishing  libels  and  contempts  reflecting 
upon  himself. 

Such  Interest  as  Would  Disqualify  Witness  Sufficient.  —  The  interest  in  the  event  of 
the  suit  must,  in  general,  be  such  an  interest  as  would  render  a  witness  w  incom- 
petent. The  courts  have  frequently  referred  to  such  incompetency  as  being 
analogous  to  that  of  judicial  officers. 

Interest  as  Citizen  and  Taxpayer.  —  Although  the  interest  which  a  justice  of  the 
peace  will  have  as  a  taxpayer  in  penalties,  fines,  and  costs,  or  in  a  judgment 


his  conduct  in  such  case,  otherwise  the  entire 
session  might  be  continued  where  one  justice 
was  called  as  a  witness.  Reg.  v.  Farrant,  20 
Q.  B.  D.  58. 

1.  Where  the  Justice  Is  a  Party,  He  Has  No 
Jurisdiction.  —  Bates  v.  Thompson,  2  D.  Chip. 
(Vt.)  96;  Dyer  v.  Smith,  12  Conn.  384;  Con- 
verse v.  McArthur,  17  Barb.  (N.  Y.)  410.  And 
see  Anonymous,  1  Salk.  396;  Wright  v.  Crump, 
2  Ld.  Raym.  766;  and  the  title  Judge,  vol.  17, 
p.  73°- 

Direct  Interest.  —  Russell  v.  Perry,  14  N.  H. 
I52- 

2.  Edwards  v.  Russell,  21  Wend.  (N.  Y.)  63; 
Foot  v.  Morgan,  I  Hill  (N.  Y.)  654;  Place  v. 
Butternuts  Woolen,  etc.,  Mfg.  Co.,  28  Barb.  (N. 

Y.)  503-  .  u 

A  Justice  of  the  Peace  is  a  Judge  within  the 
meaning  of  an  act  prohibitinginterested  judges 
from  sitting.  Baldwin  v.  McArthur,  17  Barb. 
(N.  Y.)  414;  Carrington  v.  Andrews,  (County 
Ct.)  12  Abb.  Pr.  (N.  Y.)  348. 

3.  See  the  title  Judge,  vol.  17,  p.  734. 

4.  Nature  of  Interest.  —  Reg.  v.  Farrant,  20 
Q.  B.  D.  58;  Reg.  v.  Handsley,  8  Q.  B.  D.  383; 
Reg.  v.  Rand,  L.  R.  1  Q.  B.  230.  See  also  the 
title  Judge,  vol.  17,  pp.  733.  740. 

Likelihood  of  Bias.  —  Wherever  there  is  a  like- 
lihood that  the  justice,  whether  from  relation- 
ship to  one  of  the  parties  or  from  any  other 
cause,  would  have  a  bias  in  favor  of  one  of 
the  parties,  it  would  be  wrong  for  him  10  act, 
and  his  judgment  in  such  a  case  cannot  be 
upheld  if  it  be  impeached  by  one  of  the  par- 
ties. Reg.  v.  Meyer,  1  Q.  B.  D.  173;  Reg.  z: 
Milledge,  4  Q.  B.  D.  332;  Reg.  v.  Justices,  8 
Q.  B.  D.  525;  Reg.  v.  Gaisford,  (1892)  1  Q.  B. 
381;  Reg.  v.  Henley,  (1892)  1  Q.  B.  504;  Reg. 
v.  Huggins,  (1895)  1  Q.  B.  563;  Reg.  v.  Cum- 
berland, 58  L.  T.  N.  S.  491;  Reg.  v.  Dublin 
County,  (1894)  2  Ir.  R.  527.  See  also  Reg.  v. 
Langford,  15  Ont.  52;  Reg.  v.  Steele,  26  Ont. 
540,  2  Can.  Crim.  Cas.  433;  In  re  Holman,  12 
Nova  Scotia  375. 

5.  Clyma  v.  Kennedy,  64  Conn.  310,  42  Am. 
St.  Rep.  194. 

A  pecuniary  interest,  however  small,  dis- 
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qualifies.    Reg.  v.  Steele,  26  Ont.  540,  2  Can. 
Crim.  Cas.  433. 

Mere  Interest  as  Trustees  for  Creditors  of  a 
Party  No  Disqualification.  —  Reg.  v.  Rand,  L. 
R.  1  Q.  B.  230. 

Interest  in  Corporation  or  Association  Sufficient. 
—  Reg.  v.  Huggins,  (1895)  1  Q.  B.  563;  Reg. 
v.  Hammond,  9  L.  T.  N.  S.  423;  Reg.  v.  Hen- 
ley, (1892)  1  Q.  B.  504;  Reg.  v.  Allan,  4  B.  & 
S.  915,  116  E.  C.  L.  915,  9  L.  T.  N.  S.  761. 
But  sometimes  such  interest  is  held  to  be  too 
remote.  Reg.  v.  McKenzie,  (1892)  2  Q.  B.  519; 
Reg.  v.  Stockport  Justices,  60  J.  P.  552;  Exp. 
McCoy,  (N.  Bruns.)  1  Can.  Crim.  Cas.  410. 
And  see  the  title  Judge,  vol.  17,  p.  734- 

Costs  of  Appeal  Not  Sufficient  Interest.  —  A 
justice  of  the  peace,  who  is  also  clerk  of  courts 
of  the  county,  is  not  disqualified  because  of 
his  interest  in  the  costs  on  appeal  in  case  an 
appeal  is  taken  from  his  decision.  Com.  v. 
Keenan,  97  Mass.  589. 

Contributing  to  Procure  a  Witness  in  a  Liquor 
Case  does  not  disqualify  a  justice,  but  war- 
rants a  change  of  venue.  Foreman  v.  Hunter, 
59  Iowa  551. 

Illegal  Bargain  that  No  Costs  Collected  unless 
from  the  Defendant  disqualifies  the  justice  in 
that  suit.    Limerick  v.  Murlatt,  43  Kan-  3r8. 

Nebraska.  —  A  Justice  Cannot  Purchase  Judg- 
ments from  a  docket  in  his  possession  or  con- 
stable's fees  taxed  on  such  docket.  Phenix 
Ins.  Co.  v.  Bohman,  31  Neb.  131. 

A  Justice  May  Try  an  Editor  for  Libel  of  Him- 
self as  justice,  though  it  is  unwise.  Clyma  v. 
Kennedy,  64  Conn.  310,  42  Am.  St.  Rep.  194. 

Canada  Liquor  License  Act.  —  As  to  what 
amounts  to  a  pecuniary  interest  or  bias  under 
the  Canada  liquor  license  act,  see  Ex  p.  Dris- 
coll,  27  N.  Bruns.  216;  Ex  p.  McCoy,  (N. 
Bruns.)  1  Can.  Crim.  Cas.  410;  Ex  p.  Michaud, 
(N.  Bruns.)  32  Can.  L.  1.  7791  Exp.  Gallagher, 
(N.  Bruns.)  33  Can.  L.  J.  547;  Exp.  Gorman, 
(N.  Bruns.)  34  Can.  L.  J.  175;  Reg.  v.  Major, 
(Nova  Scotia)  33  Can.  L.  J.  162;  Reg.  v.  Her- 
rell,  (Manitoba)  1  Can.  Crim..  Cas.  510. 

6.  Jonesborough  v.  M'Kee,  2  Yeig.  (Tenn.) 
167.    See  also  the  title  Judge,  vol.  17,  P-  733- 
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payable  to  the  county  or  town  in  which  he  resides  and  pays  taxes,  is  a  minute, 
theoretic,  and  remote  interest,  yet  such  interest  is  held  to  disqualify  him.  But 
where  it  appears  that  all  magistrates  having  jurisdiction  are  likewise  disquali- 
fied and  the  operation  of  the  law  would  otherwise  be  defeated,2  or  where 
such  disqualification  is  removed  by  legislation,3  a  justice  of  the  peace  will  be 
authorized  to  act  notwithstanding  his  interest  as  a  taxpayer. 

Ministerial  Acts  —  Interest  No  Disqualification.  —  The  disqualification  of  interest 
extends  to  judicial  acts  only.  The  interest  of  the  justice  will  not  render  his 
ministerial  acts  void,  although  such  interest  would  be  sufficient  to  disqualify 
him  from  performing  any  judicial  acts.4 

3  Relationship  to  Either  Party  —  Consanguinity  or  Affinity.  —  1  he  statutes  usually 
prohibit  j  ustices  of  the  peace  from  trying  any  proceeding  where  they  are  related 
to  either  party.5    Such  disqualification  usually  extends  to  persons  near  of 


1.  Interest  as  Taxpayer  Sufficient  to  Disqualify. 

—  Heagle  v.  Wheeland,  64  111.  423;  Pearce  v. 
Atwood,  13  Mass.  324;  Clark  v.  Lamb,  2  Allen 
(Mass.)  396;  Com.  v.  McLane,  4  Gray  (Mass.) 
427-  Baldwin  v.  McArihur,  17  Barb.  (N.  Y.) 
414;  Waters  v.  Day,  10  Vt.  487;  Pierce  v.  But- 
ler, 16  Vt.  101.  See  also  Great  Carte  v.  Ken- 
nin'gton,  2  Stra.  1173;  Warren  v.  Glynn,  37  N. 
II.  341-  and  the  title  Judge,  vol.  17,  p.  735- 
Contra,  State  v.  Craig,  80  Me.  85;  Jonesborough 
v.  McKee,  2  Yerg.  (Tenn.)i67;  State  v.  Batch  - 
elder,  6  Vt.  479. 

Interest  as  Ratepayer.  —  Reg.  v.  Justices,  18 
Q.  B.  416,  83  E.  C.  L.  416;  Rex  v.  Yorpole,  4 
T  R.  71;  Reg.  v.  Justices,  8  Q.  B.  D.  525; 
Reg.  v.  Gaisford,  (1892)  1  Q.  B.  381,  66  L.  T. 
N.  S.  24.  Contra,  Ex  p.  Driscoll,  27  N.  Bruns. 
216. 

Justices  of  the  peace  who  are  members  of  a 
town  council  are  incompetent  to  try  proceed- 
ings commenced  by  such  council  to  enforce  its 
ordinances,  although  the  disqualification  of  in- 
terest as  a  ratepayer  has  been  removed  by  stat- 
ute. Reg.  v.  Milledge.  4  Q-  B.  D.  332;  Reg. 
v.  Gibbon,  6  Q.  B.  D.  168;  Reg.  v.  Meyer,  1 
Q.  B.  D.  173;  Reg.  v.  Lee,  9  Q.  B.  D.  394. 
See  contra,  Reg.  v.  Handsley,  8  Q.  B.  D.  383; 
Reg.  v.  Justices,  4  Q.  B.  D.  522. 

One  of  Several  Justices  Interested.  —  An  order 
made  at  a  session  of  several  justices  is  void  if 
one  of  the  justices  who  is  disqualified  by  in- 
terest takes  any  part  in  the  proceeding  or  is 
ever  present  thereat.  Reg.  v.  Hertfordshire, 
6  Q.  B.  753,  5i  E.  C.  L.  753;  Reg.  V.  Justices, 
18  Q.  B.  416,  83  E.  C.  L.  416;  Reg.  v.  Justices, 
18  Q.  B.  421,  note.  83  E.  C.  L.  421,  note;  Reg. 
v.  Justices,  1  Jur.  N.  S.  1138;  Local  Board  of 
Health  v.  West  Riding,  etc.,  R.  Co.,  6  B.  &  S. 
794,  118  E.  C.  L.  794;  Reg.  v.  Com'rs  for  Pav- 
ing, etc.,  1  Q.  B.  467,  41  E.  C.  L.  628;  Reg.  v. 
Justices,  6  Q.  B.  753,  5i  E.  C.  L.  753;  Rex  v. 
Rishton.  1  Q.  B.  479-  note-  4*  E-  c-  L'  634, 
note;  Reg.  v.  Meyer,  1  Q.  B.  D.  173;  Case  of 
Foxham  tithing,  2  Salk.  607. 

The  fact  that  a  majority  favored  the  de- 
cision, or  that  the  interested  party  withdrew 
before  decision  or  did  not  sign  the  sentence, 
does  not  render  the  judgment  valid.  Reg.  v. 
Justices,  1  Jur.  N.  S.  1138;  Reg.  v.  Justices, 
18  Q.  B.  416,  83  E.  C.  L.  416;  Ex  p.  Clarke, 
26  L.  R.  Ir.  r;  Reg.  v.  Budden,  60  J.  P.  166. 

Where  a  Penalty  Is  Payable  to  the  State  and 
not  to  the  town,  a  justice  of  the  peace  is  quali- 
fied to  act.  Gifford  v.  White,  10  Cush.  (Mass.) 
494- 


2.  Where  All  Magistrates  Are  Likewise  Disqual- 
ified.—  State  v.  Intoxicating  Liquors,  54  Me. 
564.  See  also  Com.  v.  Emery,  11  Cush.  (Mass.) 
406,  citing  Com.  v.  Ryan,  5  Mass.  90.  And  see 
the  title  Judge,  vol.  17,  p.  744- 

3.  Where  jurisdiction  is  given  over  certain 
matters  of  local  interest  the  intention  of  the 
act  is  to  remove  such  disqualification.  Com. 
v.  Emery,  11  Cush.  (Mass.)  406;  Com.  v. 
Tuttle,  12  Cush.  (Mass.)  502;  Com.  v.  McLane, 
4  Gray  (Mass.)  427;  Com.  v.  Reed,  1  Gray 
(Mass.)  472;  Hill  v.  Wells,  6  Pick.  (Mass.)  104; 
Hall  v.  Kent,  11  Gray  (Mass.)  467. 

In  England  by  various  statutes  justices  of 
the  peace  have  been  qualified  to  act  in  cases 
where  they  have  an  interest  as  ratepayers. 
Rex  v.  Justices,  5  M.  &  S.  513;  Reg.  v.  Lee. 
9  Q.  B.  D.  394. 

4.  Ministerial  Acts.— Knowles's  Case,  8  Me.  71. 
Process  Returnable  to  Another  Court  Valid, 

Though  Justice  Interested  in  Suit.  —  Graham  v. 
Todd,  9  Vt.  166. 

5.  Relationship  to  Party  —  Alabama.  —  Pegues 
v.  Baker,  110  Ala.  251. 

Georgia.  —  Rogers  v.  Felker.  77  Ga.  46;  Jar- 
rell  v.  Guann,  105  Ga.  139;  Blalock  V,  Wald- 
rup,  84  Ga.  145,  20  Am.  St.  Rep.  350. 

Indiana.  —  Dawson  Wells,  3  Ind.  398; 
Trout  v.  Drawhorn,  57  Ind.  570. 

Maine.  — Spear  v.  Robinson,  29  Me.  531. 

New  York.  —  Srhoonmaker  v.  Clearwater, 
41  Barb.  (N.  Y.)  200;  Birdsall  v.  Fuller,  11 
Hun  (N.  Y.)  204;  Foot  r.  Morgan,  1  Hill  (N. 
Y.)  654. 

Pennsylvania.  —  Sample  V.  Shidel,  20  Pa. 
Co.  Ct.  357- 

Tennessee. —  Pierce  e.  Bowers,  8  Baxt.  (Tenn.) 
353. 

Texas.  —  McVea  v.  Walker,  11  Tex.  Civ. 
App.  46. 

Vermont.  —  Hill  V.  Wait,  5  Vt.  124. 

See  also  the  title  Judge,  vol.  17,  p.  736. 

Relationship  as  Evidence  of  Bias.  —  In  the  ab- 
sence of  statute,  relationship  is  unimportant 
save  as  evidence  from  which  bias  may  be  in- 
ferred, if  the  facts  of  the  particular  case  war- 
rant it.    See  note  4,  p.  41. 

When  a  magistrate  acts  as  both  judge  and 
jury,  he  has  been  held  disqualified  by  con- 
sanguinity, as  a  juror  would  be.  Exp.  Jones, 
27  N.  Bruns.  552. 

Degree  of  Relationship.  —  In  the  absence  of  a 
statute  fixing  the  degree  of  relationship  which 
shall  disqualify  a  justice,  "  the  relationship 
must  be  so  near  as  to  amount  of  itself  to  evi- 
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kin  1  or  related  within  the  fourth  degree  of  consanguinity  or  affinity.2 

4.  Attorney  or  Agent  for  Either  Party.  —  A  justice  of  the  peace  who  has  been 
retained  as  an  attorney  for  either  party  either  before  or  pending  the  suit  before 
him  is  disqualified  from  acting  as  justice  by  reason  of  the  bias  in  favor  of  his 
client  which  the  law  infers  under  such  circumstances,3  even  though  his  duties 
as  attorney  relate  to  matters  wholly  foreign  to  the  controversy  to  be  tried 

before  him.4  . 

5.  Waiver  of  Disqualification.  —  It  is  generally  provided  by  statute  that  any 
of  the  disqualifications  may  be  waived  by  mutual  consent  entered  of  record.5 
In  the  absence  of  such  statute  the  authorities  are  conflicting.  The  weight  of 
authority  is  that  the  objection  that  a  justice  is  interested  is  not  waived  by  a 
failure  to  prove  such  disqualification  at  the  trial,  as  the  judgment  or  order  is 
void  and  subject  to  collateral  attack.6  But  in  some  states  the  disqualification 
is  waived  by  failure  to  make  proper  objections.7 

6.  Right  to  Practice  in  Other  Courts  —  Disqualification  to  Appear  as  Attorney  on  Appeal. 

 Ordinarily  a  justice  of  the  peace  is  not  disqualified  to  appear  as  attorney  in 

other  courts,  although  it  is  manifestly  improper  for  him  to  appear  in  a  case  on 
appeal  from  his  court.  In  some  states  he  is  declared  by  statute  to  be  incom- 
petent to  appear  as  attorney  or  counsel  upon  the  trial  of  an  appeal  from  a 
justice  court.8 


dence  of  partiality  and  fraud."  Eggleston  v. 
Smiley,  17  Johns.  (N.  Y.)  133.  See  also  Pierce 
v.  Sheldon,  13  Johns.  (N.  V.)  191;  Carman  v. 
Newell,  1  Den.  (N.  Y.)  25. 

Relationship  to  Witness  Held  No  Disqualifica- 
tion.— People  v.  Whitney,  105  Mich.  622;  Exp. 
Grieves,  29  N.  Bruns.  543. 

Relationship  to  Prosecuting  Attorney  by  con- 
sanguinity within  the  ninth  degree  does  not 
disqualify  a  justice.  Ex  p.  Victory,  32  N. 
Bruns.  249.  Cotnpare  Patterson  v.  Police 
Judge's  Ct.,  123  Cal.  453  Ycited  in  the  title 
Judge,  vol.  17,  p.  737.  note  4]. 

Relationship  to  Stockholder,  as  Erother-in-law, 
Disqualifies.— Place  v.  Butternuts  Woolen,  etc., 
Mfg.  Co.,  28  Barb.  (N.  Y.)  503. 

1.  Near  of  Kin.  —  A  son-in-law  is  held  to  be 
near  of  kin  within  the  meaning  of  the  statute. 
Hibbard  v.  Odell,  16  Wis.  633;  Elderkin  v. 
Wiswell,  61  Wis.  498. 

2.  Relationship  by  Affinity  Ceases  on  the  dis- 
solution of  such  relation  by  the  death  of  one 
of  the  parties  to  the  marriage.  Trout  v.  Draw- 
horn,  57  Ind.  570. 

But  compare  Ex  p.  Wallace,  27  N.  Bruns. 
174,  holding  a  magistrate  incompetent  to  try 
a  criminal  case  against  his  deceased  son's 
widow,  although  competent  to  try  the  second 
husband  of  such  widow.  Ex  p.  Wallace,  26 
N.  Bruns.  593. 

Relationship  of  Father-in-law  to  Overseer  of  Poor 
Held  to  Disqualify  in  a  bastardy  proceeding 
begun  by  such  overseer.  Rivenburgh  v. 
Henness,  4  Lans.  (N.  Y.)  208. 

Judgment  Void  for  Relationship  of  Justice.— 
McVea  v.  Walker,  11  Tex.  Civ.  App.  46.  See 
the  title  Judges,  vol.  17.  p.  742- 

Sureties  on  a  Replevin  Bond  Are  Estopped  from 
Pleading  that  the  Judgment  Is  Void  because  the 
judge  was  related  to  the  parlies,  where_  the 
property  has  been  converted  by  the  principal. 
Harborough  v.  Albertson,  102  Ind.  69. 

3.  Acting  as  Attorney  for  Either  Party  in  Other 
Proceedings.  —  Chicago,  etc.,  R.  Co.  v.  Sum- 
mers, 113  I  id.  10,  3  Am.  St.  Rep.  616;  Mc- 
Gregor v.  Crane,  98  Mass.  530;  Richardson  v. 
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Welcome,  6  Cush.  (Mass.)  331.  See  the  title 
Judge,  vol.  17,  p.  739- 

Justice  Acting  as  Collection  Agent.  —  A  justice 
is  not  disqualified  from  trying  a  suit  on  a  note 
where  he  has  received  the  note  for  collection, 
and  has  written  the  defendant  that  unless  paid 
suit  will  be  begun.  Moon  v.  Stevens,  53  Mich. 
144;  Taggart  v.  Waters,  115  Mich.  638.  See 
also  Lovering  v.  Lamson,  50  Me.  334.  Contra, 
Johnson  v.  Green,  17  Pa.  Co.  Ct.  77. 

If,  however,  the  note  is  indorsed  to  the  jus- 
tice for  collection  he  becomes  its  legal  holder 
and  is  disqualified.    West  v.  Wheeler,  49  Mich. 

4.  Carrington  v.  Andrews,  (County  Ct.)  12 
Abb.  Pr.  (N.  Y.)  348;  Hubbell  v.  Harbeck,  54 
Hun  (N.  Y.)  147. 

5.  See  the  title  Judge,  vol.  17,  p.  743;  also 
the  title  Jurisdiction,  vol.  17,  PP-  1064, 
1066. 

The  Disqualification  of  Relationship  of  the  jus- 
tice to  one  of  the  parties  to  the  suit  may  be 
waived.  Rogers  v.  Felker,  77  Ga.  46;  East- 
wood v.  Buel,  1  Ind.  434;  Rector  v.  Drury,  3 
Pin.  (Wis.)  298. 

6.  See  the  titles  Judge,  vol.  17,  p.  743;  Juris- 
diction, vol.  17,  pp.  1064,  1066. 

7.  Objection  Waived  if  Not  Made  at  Trial.  — 
Local  Board  of  Health  v.  West  Riding,  etc.,  R. 
Co  ,  6  B.  &  S.  801,  11  E.  C.  L.  801;  Wakefield 
Local  Board  of  Health  v.  West  Riding,  etc., 
R.  Co.,  L.  R.  1  Q.  B.  84;  Warren  v.  Glynn,  37 
N.  H.  341.  And  see  the  title  Judge,  vol.  17. 
p.  743,  note  3.  . 

But  objection  need  not  be  made  before  trial. 
Richardson  v.  Welcome,  6  Cush.  (Mass.)  331. 

New  Jersey  — Trial  of  Question  of  Interest.— 
Under  provision  of  the  statute  a  party  object- 
ing to  the  competency  of  a  justice  of  the  peace 
is  entitled  to  a  trial  of  such  question  before 
three  triers  to  be  selected  by  the  parties  and 
is  bound  by  a  finding  that  the  justice  had  not 
advised  a  party.    Davis  v.  Mahany,  38  N.J. 

^"statute  Disqualifying  Justices  from  Acting  as 
Counsel  on  Appeal  from  their  own  courts.— 
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XIV  Liabilities— 1.  For  Ministerial  Acts.  —  The  liability  of  a  justice  of 
the  peace  for  his  ministerial  acts  is  practically  the  same  as  the  liability  of  any 
other  judicial  officer.*  As  a  justice  of  the  peace  must  perform  the  duties  of 
a  clerk  of  his  court  as  incident  to  the  duties  of  his  office,  he  is  liable  to  the 
injured  party  in  damages  for  the  refusal  or  failure  to  perform  such  duties,  or 
for  the  attempted  performance  in  a  defective  or  illegal  manner. 

Distinction  Between  Judicial  and  Ministerial  Acts.  -  The  duties  of  a  justice  of  the 
peace  are  both  judicial  and  ministerial,3  as  he  acts  as  both  judge  and  clerk  of 
his  court  The  dual  character  of  the  duties  of  this  office  renders  it  difficult  to 
distinguish  judicial  from  ministerial  acts.*  The  distinction  is  material,  as  a 
justice  of  the  peace  is  not  liable  for  judicial  acts." 

judicial  Acts  Enumerated.  -  Such  acts  of  a  justice  as  are  usually  performed  by 
a  judge  of  a  court  of  record  during  a  trial,  such  as  permit  the  exercise  of  lega 
discretion  or  such  as  require  the  decision  of  questions  of  law,  are  judicial  acts. 
Thus  determining  the  sufficiency  of  affidavits  for  a  continuance  or  for  a 


Reardon  v.  Russell,  9  Gray  (Mass.)  366;  Ken- 
ney  '<>.  Driscoll,  1  Allen  (Mass.)  210. 

Appeal  from  Justice  in  Same  District.  —  Where 
two  justices  hold  courl  in  the  same  city,  but 
have  separate  offices  and  dockets,  one  is  not 
disqualified  to  act  as  attorney  in  a  cause  ap- 
pealed from  the  other  justice.  Grady  v.  Sulli- 
van, 1 12  Mich.  458. 

1.  See  the  title  Judge,  vol.  17,  p.  731- 

The  Taking  of  an  Acknowledgment  is  usually 
held  a  ministerial  act  although  there  is  much 
respectable  authority  for  holding  it  judicial  in 
its  nature.    See  the  title  Acknowledgments, 

vol.  1,  p.  487-  .    .  ., 

But  however  this  may  be,  it  is  generally 
held  that  a  justice  of  the  peace  becomes  liable 
on  his  bond  for  a  false  certificate  of  acknowl- 
edgment. McLendon  v.  American  Freehold 
Land  Mortg.  Co.,  119  Ala.  518.  See  also  the 
title  Acknowledgments,  vol.  1,  p.  555-  Com- 
pare People  v.  Scott,  45  111.  App.  182. 

2.  Failure  to  Perform  Ministerial  Act.  —  Home 
v.  l'udil,  88  Iowa  533;  Fairchild  v.  Keith,  29 
Ohio  St.  156;  Armstrong  v.  Campbell,  2  Brev. 
(S.  Car.)  259. 

Liable  as  Clerk  of  Court  in  issuing  mesne  or 
final  process.  Banister  v.  Wakeman,  64  Vt. 
203.    See  the  title  Clerks  of  Courts,  vol.  6, 

p.  138.  ,  . 

In  Place  v.  Taylor,  22  Ohio  St.  317,  the  jus- 
tice was  held  liable  as  clerk  for  wrongfully 
issuing  an  orderof  arrest  in  a  civil  action,  and 
an  action  was  maintained  against  the  judge 
and  his  sureties. 

Failure  to  Issue  Execution.  —  State  v.  Currick, 
70  Md.  586,  14  Am.  St.  Rep.  387;  Gaylor  v. 
Hunt,  23  Ohio  St.  255;  Fairchild  v.  Keith,  29 
Ohio  St.  156. 

Issuing  Defective  Execution.  —  Noxon  v.  Hill, 
2  Allen  (Mass.)  215. 

Issuing  Execution  Against  the  Body  When  Not 
Warranted.  —  Sullivan  v.  Jones,  2  Gray  (Mass.) 
570;  Briggs  v.  Ward  well,  10  Mass.  357. 

Failure  to  Enter  Judgment  After  Decision. — 
Larson  v.  Kelly,  64  Minn.  51;  Fairchild  v. 
Keith,  29  Ohio  St.  156. 

Accepting  Insufficient  Security  on  Bonds.— 
Howe  v.  Mason.  12  Iowa  202. 

False  or  Imperfect  Return  or  Transcript  on  Ap- 
peal. —  A  justice  is  liable  to  a  paity  whose 
appeal  has  been  decided  adversely  on  account 
of  a  false  return.     MacDonell   z:  Buffum, 


See  also  for  " 
7.  P-  725  ct_se1:. 


(Sapm.  Ct.  Gen.  T.)  31  How.  Pr.  (N.  Y.)  158; 
Brooks  v.  St.  John,  25  Hun  (N.  Y.)  540. 

Refusing  Right  of  Appeal  renders  a  justice  lia- 
ble.   Guenther  v.  Whiteacre,  24  Mich.  503. 

Rendering  Judgment  for  a  Less  Amount  than 
Due  dojs  not  subject  a  justice  to  a  civil  action 
Kress  v.  State,  65  Ind.  106. 

Failure  to  Docket  Undertaking.  —  A  failure  of 
a  justice  to  have  an  undertaking  written  out 
on  the  docket  and  signed  by  the  surety  does 
not  render  the  justice  liable  to  the  judgment 
creditor.    Gavlor  v.  Hunt,  23  Ohio  St.  255. 

3.  Duties  Both  Judicial  and  Ministerial.  —  Gow- 
ing  v.  Gowgill,  12  Iowa  493;  Thompson  p. 
lackson,  93  Iowa  376;  State  v.  Carrick,  70  Md. 
586,  14  Am.  St.  Rep.  387;  State  v.  Sneed,  84 
N.  Car.  816. 

judicial  "  the  titles  Judge,  vol. 
Judicial,  vol.  17,  P-  887.  For 
ministerial,"  see  the  titles  Iudge,  vol.  17,  p. 
731;  Judicial,  vol.  17.  p.  8S7;  Ministerial. 

4. '  Line  of  Separation  of  Judicial  and  Ministerial 
Acts  Indistinct.  —  Guenther  v.  Whiteacre,  24 
Mich.  503. 

And  see  Wertheimer  v.  Howard,  30  Me.  420, 
where  it  is  held  that  the  line  of  distinction  not 
being  capable  of  being  fixed,  upon  principles 
of  public  policy,  he  should  be  held  liable  only 
as  a  judicial  officer. 

Not  Liable  for  Mistake  in  Stating  Judgment. 
—  A  justice  is  not  liable  for  a  mistake  in  stat- 
ing the  date  and  amount  of  a  judgment  in 
answer  to  a  letter  of  the  party  intending  to 
appeal,  although  the  appeal  was  dismissed  on 
account  of  such  mistake.  Wickware  v.  Bryan, 
n  Wend,  (N.  Y.)  545- 

A  Defective  Notice  to  a  Creditor  drawn  by  a 
magistrate  for  one  who  wishes  to  take  the  oath 
for  the  relief  of  poor  debtors,  which  notice  was 
served  by  the  debtor  and  prevented  his  dis- 
charge being  valid,  creates  no  liability  in  the 
magistrate  to  the  surety  of  the  debtor  either  in 
contract  or  tort.  Van  Kuran  v.  May,  7  Allen 
(Mass.)  466. 

Neglect  to  Enter  the  Return  of  an  Execution  in 
His  Docket  does  not  render  the  justice  liable  to 
a  constable  against  whom  a  j  udgment  was  had 
for  failure  to  return  execution.  James  v. 
Hartney,  6  Hill  (N.  Y.)  487. 

5.  See  infra,  this  section,  For  Judicial  Acts. 

6.  See  the  titles  Judge,  vol.  17,  p.  725  et  seq.; 
Judicial,  vol.  17,  p.  886. 
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change  of  venue1  or  the  sufficiency  of  a  complaint,*  rendering  judgment,3 
grandng  or  refusing  an  appeal,4  allowing  a  bill  of  exceptions,5  fixing  the 
terms  or  amount  of  appeal  bonds,0  or  taxing  costs,7  are  judicial  acts.  A  jus- 
tice of  the  peace  is  not  liable  for  misfeasance  or  nonfeasance  in  the  perform- 
ance of  such  acts. 

Ministerial  Acts  Enumerated.  —  All  acts  of  a  justice  of  the  peace  which  are  of 
a  clerical  nature  or  similar  to  the  official  acts  of  a  clerk  of  a  court  of  record 
are  ministerial.8  A  justice  is  liable  for  any  error  or  neglect  of  duty  in  issuing 
a  warrant  9  or  writ  of  attachment,10  in  entering  judgment,11  in  preparing  a 
transcript'or  return  on  appeal,13  in  issuing  an  execution, 13  or  in  demanding 
costs  in  advance.14  .  .. 

Approval  of  Sureties  on  Bond.  —  The  approval  of  proposed  sureties  on  a  bond  is 
a  ^««-judieial  act  and  requires  the  exercise  of  some  discretion.  A  justice  is 
not  liable  for  damages  for  errors  in  approving  or  rejecting  sureties  on  bonds 
unless  his  acts  are  fraudulent,  malicious,  or  corrupt,  as  he  exercises  a  discre- 
tionary ministerial  power.15 


1.  Determining  Sufficiency  of  Application  for 
Change  ol  Venue. —  State  v.  Wolever,  127  Ind. 
306. 

Determining  the  Sufficiency  of  an  Affidavit  for 
Arrest.  —  Harrison  v.  Clark,  4  Hun  (N.  Y.) 
685. 

2.  Determining    Sufficiency  of    Complaint.  — 

Clark  v.  Spicer,  6  Kan.  440. 

As  to  Decisions  on  Sufficiency  of  Affidavits  or 
Complaints,  see  the  title  Judge,  vol.  17,  p.  730, 

/33.  Rendition  of  Judgment.  —  Evarts  v.  Kiehl, 
102  N.  Y.  296;  Stallcup  v.  Baker,  18  Ohio  St. 
545-  Abrams  v.  Carlisle,  18  S.  Car.  242. 

4. '  Granting  or  Refusing  Appeal.  —  Chicago, 
etc.  R.  Co.  v.  Franks,  55  Mo.  327;  Jordan  v. 
Hanson,  49  N.  II.  199,  6  Am.  Rep.  508;  Stale 
v.  Towle,  42  N.  H.  546.  . 

5.  Allowance  of  a  Bill  of  Exceptions.  —  Whuzell 
v.  Forgler,  30  Kan.  525. 

6.  Fixing  Terms  of  Appeal  Bonds.  —  Chickering 
v.  Robinson,  3  Cush.  (Mass.)  543  {followed  in 
Way  v.  Townsend,  4  Allen  (Mass.)  114);  Knell 
v.  Briscoe,  49  Md.  414. 

A  justice  is  not  liable  for  an  honest  mistake 
in  fixing  the  form  of  a  sheriff's  bond  and  ap- 
proving a  bond  defective  in  form.  Governor 
v.  McAffee,  2  Dev.  L.  (13  N,  Car.)  15. 

7.  Taxing  Costs.  —  Slate  v.  Jackson,  68 
Ind.  58. 

8.  Place  v.  Taylor,  22  Ohio  St.  317.  See  also 
Kyle  v.  Evans,  3  Ala.  482. 

See,  as  to  minisierial  acts  generally,  the  titles 
Judge,  vol.  17,  P-  731 ;  Judicial,  vol.  17,  p. 
886;  Ministerial. 

9.  Issuing  Warrants  for  Arrest.  —  See  the  titles 
Arrest,  vol.  2,  p.  896;  Warrants. 

In  Making  and  Issuing  a  Warrant  a  juslice 
acts  ministerially,  though  in  determining  the 
necessity  of  the  warrant  he  acts  judicially. 
BIythe  v.  Tompkins,  (Sapm.  Ct.  Spec.  T.)  2 
Abb.  Pr.  (N.  Y.)  468. 

10.  Issuing  Attachment  Without  Bond.— Head 
v.  Levy,  52  Neb.  456. 

Issuing  Attachment  with  Defective  Bond.  — 
Adkins  v.  Brewer,  3  Cow.  (N.  Y.)  206,  15  Am. 
Dec.  264. 

Issuing  Attachment  Without  Affidavit.  —  Vos- 
burgh  v.  Welch,  11  Johns.  (N.  Y.)  175. 

11.  Entering  Judgment.  —  Christopher  v.  Van 
Liew,  57  Barb.  (N.  Y.)  17;  Hall  v.  T tittle,  6 
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Hill  (N.  Y.)38,  40  Am.  Dec.  382;  Sibley  v. 
Howard,  3  Den.  (N.  Y.)  72,  45  Am.  Dec.  448: 
Stephens  v.  Santee,  ;,i  Barb.  (N.  Y.)  532. 

The  rendering  of  a  judgment  is  a  judicial 
act  although  the  entering  of  a  judgment  is 
ministerial.  Evarls  v.  Kiehl,  102  N.  Y.  296. 
See  also  Murray  v.  Mills,  56  Minn.  75. 

12.  Return  on  Appeal. — MacDonell  v.  Buffum, 
(Supm.  Ct.  Gen.  T.)  31  How.  Pr.  (N.  Y.)  154; 
Houghton  v.  Swarihout,  1  Den.  (N.  Y.)  5S9; 
Kidzie  v.  Sackrider,  14  Johns.  (N.  Y.)  195. 

Error  in  Transcript.  —  Where  it  is  not  the 
duly  of  the  justice  10  transmit  a  correct  tran- 
script of  the  record  to  the  appellate  court,  ii 
becomes  the  duly  of  a  party  desiring  an  appeal 
to  demand  a  copy  of  all  papers  desired  and 
tender  the  necessary  fees.  Otherwise  a  juslice 
is  not  liable  for  omitting  a  paper  from  ihe 
transcript.  Jones  v.  Werden,  12  Cush.  (Mass.) 
133. 

13.  Issuing  Execution. — Kyle  v.  Evans,  3  Ala. 
482-  Jones  v.  Elliott,  35  Me.  137;  State  v. 
Carrick,  70  Md.  586,  14  Am.  St.  Rep.  387; 
Fisher  v.  Deans,  107  Mass.  118;  Sullivan  v. 
Jones,  2  Gray  (Mass.)  570;  Doggeit  v.  Cook.  11 
Cush.  (Mass.)  262;  Briggs  v.  Wardwell.  10 
Mass  ^57-  White  v.  Morse,  139  Mass.  162; 
Noxon"z>.  Hill,  2  Allen  (Mass.)  215;  Gaylor  v. 
Hunt,  23  Ohio  St.  255;  Fairchild  v.  Kuth,  29 
Ohio  St.  156.  Contra,  a  judicial  act,  Abrams  v. 
Carlisle,  18  S.  Car.  242. 

14.  Demanding  Costs  in  Advance.— In  demand- 
ing costs  for  a  transcript  and  determining  the 
sufficiency  of  sureties  on  an  appeal  bond,  a 
justice  acts  in  a  ministeiial  capacity,  and  is 
not  liable  unless  he  acts  corruptly.  'Iyler^. 
Alford,  38  Me.  530. 

15  Approving  or  Rejecting  Sureties.  —  Lester 
v  Governor,  12  Ala.  624;  Legates  v.  Lingo,  8 
Houst.  (Del.)  154;  Howe  v.  Mason,  12  Iowa 
20"-  Williams  v.  Elliott,  76  Mo.  App.  8;  Tomp- 
kins v.  Sands,  8  Wend.  (N.  Y.)  462,  24  Am 
Dec.  46;  Boyd  v.  Ferriss,  10  Humph.  ( 1  enn.) 

406.  .     .       ,  . 

In  Admitting  to  Bail,  the  justice  is  subject  to 
the  same  rule.  Linford  v.  Fitzroy,  13  O-  ts. 
240,  66  E.  C.  L.  240. 

The  refusal  to  approve  snrelies  on  an  appeal 
bond  and  the  erroneous  refusal  to  permit  an 
appeal  or  to  take  bail  render  ihe  justice  liable 
for  false  imprisonment,  regardless  of  whether 
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2  For  Judicial  Acts  —  Exemption  from  Civil  Actions  for  Damages.  —  III  common  with 
other  judicial  officers/  justices  of  the  peace  are  not  amenable  to  any  cud 
action  for  damages  for  their  judicial  acts,  however  erroneous  or  corrupt^ 
The  only  exception  was  where  a  justice  of  the  peace  exceeded  his  jurisdiction.- 

Effect  of  Malice  or  Fraud.  -  So  long  as  a  justice  of  the  peace  has  jurisdiction  o 
the  parties  and  the  subject-matter,  the  motives  which  may  have  prompted 
his  judicial  acts  cannot  be  inquired  into  in  a  civil  action  for  damages,   as  a 
justice  is  not  liable  for  any  judicial  act  though  prompted  by  malice.-  Lne 
remedv  is  by  impeachment,6  or  indictment  for  misconduct  in  orhce. 

Mistakes  and  Errors  of  law.  -  As  a  judicial  officer,  he  enjoys  an  absolute 
immunity  from  liability  in  a  civil  action  for  mistakes  and  errors  of  law,  unless 

Tennessee.  —  Hoggatt  V.  Bigley,  6  Humph. 


such  acts  are  judicial  or  ministerial.  Guen- 
ther  v.  Whileacre,  24  Mich.  503. 

1.  For  liability  of  judicial  officers,  see  the 
title  Judge,  vol.  17,  p.  714- 

For  liability  of  judicial  officers,  magistrates, 
and  justices  of  (he  peace,  for  false  imprison- 
ment, see  the  title  False  Imprisonment,  vol. 
12,  p.  7)9. 

For  liability  for  arrests,  see  the  title  Arrest, 
vol.  2,  p.  832. 

2.  No  Liability  for  Judicial  Acts  —  Eng lan J, 

 Floyd  v.  Barker,  12  Coke  23;  Brittain  v. 

Kinnaird,  I  Brod.  &  B.  432,  5  E.  C.  L.  137; 
Basten  v.  Carew,  3  B.  &  C.  649,  10  E.  C.  L. 

211.  ., 

Alabama.  —  McGrevv  1.  Governor,  19  Ala. 
89;  Lester  z.  Governor,  12  Ala.  624;  Irion  v. 
Lewis,  56  Ala.  190;  Heard  v.  Harris,  68  Ala. 
43;  Coleman  v.  Roberts,  113  Ala.  323;  McLen- 
don  v.  American  Freehold  Land  Mortg.  Co., 
119  Ala.  518. 

Connecticut.  —  Holcomb  v.  Cornish,  8  Conn. 
375. 

Georgia.  —  Hitch  v.  Lambright,  66  Ga.  228. 
Illinois.  —  Lancaster  v.  Lane,  19  111.  242. 
Indiana.  —  Kress  v.  State,  65  Ind.  106. 
Kansas.  —  Connelly  v.  Woods,  31  Kan.  359. 
Kentucky.  —  Bullitt  v.  Clement,  16  B.  Mon. 
(Ky.)  193. 

Louisiana.  —  Buquet  v.  Watkins,  1  La.  131; 
Dressen  v.  Cox,  2  Mart.  N.  S.  (La.)  631. 

Maine.  —  Tyler  v.  Alford,  38  Me.  531. 

Massachusetts.  —  Pratt  v.  Gardner,  2  Cush. 
(Mass.)  63,  48  Am.  Dec.  652;  White  v.  Morse, 
139  Mass.  162;  Chickering  v.  Robinson,  3 
Cush.  (Mass.)  543;  Fisher  v.  Deans,  107  Mass. 
118. 

Michigan.  —  Curnow  v.  Kessler,  no  Mich.  10. 

Missouri. — Stone  v.  Graves,  8  Mo.  148,40 
Am.  Dec.  131;  Lenox  v.  Grant,  8  Mo.  254. 

New  Hampshire.  — Jordan  v.  Hanson,  49  N. 
H.  199,  6  Am.  Rep.  508. 

New  Jersey.  —  Mangold  v.  Thorpe,  33  N.  J. 
L.  134;  Taylor  v.  Doremus,  16  N.  J.  L.  473; 
Little  v.  Moore,  4  N.  J.  L.  82. 

New  York.  —  Butler  v.  Potter,  17  Johns.  (N. 
Y.)  145;  Yates  v.  Lansing,  9  Johns.  (N.  Y.)  39c, 
6  Am.  Dec.  290;  Tompkins  v.  Sands,  8  Wend. 
(N.  Y.)  462,  24  Am.  Dec.  46;  Clark  v.  Hold- 
ridge,  (Suptn.  Ct.  Gen.  T.)  40  How.  Pr.  (N.  Y.) 
320;  Austin  71.  Vrooman,  128  N.  Y.  229. 

Pennsylvania.  —  Kennedy  v.  Barnetl,  64  Pa. 
St.  141. 

South  Carolina.  —  Lining  v.  Bentham,  2  Bay 
(S.  Car.)  1;  McCall  v.  Cohen,  16  S.  Car.  445, 
42  Am.  Rep.  641;  Abrams  v.  Carlisle,  18  S. 
Car.  242. 


(Tenn.)  236. 

Vermont.  —  Banister  v.  Wakeman,  64  V  t. 

203. 

Virginia.  —  Johnslon  v.  Moorman,  80  Va. 
I3I- 

3.  See  the  titles  Judge,  vol.  17,  P-  729  **  W-i 
Jurisdiction,  vol.  17,  p-  1039. 

4.  No  Inquiry  into  Motives  for  Judicial  Acts.  — 
Curnow  v.  Kessler,  no  Mich.  10. 

5.  Arion  v.  Lewis,  56  Ala.  190;  Coleman  v. 
Roberts,  113  Ala.  323;  Curnow  v.  Kessler,  no 
Mich.  10;  Cunningham  v.  Dilliard,  4  Dev.  & 
B.  L.  (20  N.  Car.)  351.  See  also  the  title 
Judge,  vol.  17,  p-  726. 

Dicta  as  to  Corrupt  Motives.  —  There  are  dicta 
in  some  cases  that  possibly  an  inferior  officer 
would  be  liable  for  erroneous  judicial  acts  if 
malicious  and  corrupt.  Revill  v.  Petlit,  3 
Met.  (Ky.)  314;  Knell  v.  Briscoe,  49  Md.  4U; 
Abrams  v.  Carlisle,  18  S.  Car.  242;  McCall  v. 
Cohen,  16  S.  Car.  448,  42  Am.  Rep.  641;  Reid 
v.  Hood,  2  Nott  &  M.  (S.  Car.)  168,  10  Am. 
Dec.  582.  See  also  the  title  Judge,  vol.  17,  p. 
727,  note  1. 

6.  Remedy  by  Impeachment.  —  Mangold  v. 
Thorpe,  33  N.  J.  L.  134.  See  also  the  title 
Judge,  vol.  17,  p.  727.  note  2. 

7.  No  Liability  for  Errors  of  Law  —  England. 
—  Cave  v.  Mountain,  1  M.  &  G.  257,  39  E.  C. 
L.  432. 

Connecticut.  —  Ambler  v.    Church,  I  Root 
(Conn.)  211;  Holcomb  v.  Cornish,  8  Conn.  375. 
Indiana.  —  State  v.  Jackson,  68  Ind.  58. 
Iowa.  —  Gowing  v.  Gowgill,  12  Iowa  495; 
Howe  v.  Mason,  14  Iowa  510. 

Kentucky.  —  Robinson  v.  Ramey,  8  B.  Mon. 
(Ky.)  214;  Bullitt  v,  Clement,  16  B.  Mon.  (Ky.) 
193;  Jarrett  v.  Higbee,  5  T.  B.  Mon.  (Ky.)  546. 

Massachusetts.  —  Raymond  v.  Bolles,  n 
Cush.  (Mass.)  315. 

North  Carolina.  —  Governor  v.  McAffee,  2 
Dev.  L.  (13  N.  Car.)  15;  Furr  v.  Moss,  7  Jones 
L.  (52  N.  Car.)  525. 

Wisconsin.  —  Keelerf.  Woodward,  4  Chand. 
(Wis.)  34,  3  Pin.  (Wis.)  306. 

See  also  the  title  Judge,  vol.  17,  p.  731- 
Acting  under  Constitutional  Law.  —  A  justice 
of  the  peace  is  not  liable  for  damages  to  a  per- 
son injured  by  proceedings  under  a  law  which 
is  unconstitutional.     Trammell   v.  Russell- 
ville,  34  Ark.  105,  36  Am.  Rep.  1;  Henke  v. 
McCord,  55   Iowa  378;   Brooks  v.  Mangan, 
86  Mich.  576,  24  Am.  St.  Rep.  137;  GifTord  v. 
Wiggins,  50  Minn.  401.    But  see  for  authori- 
ties contra  the  title  JUDGE,  vol.  17,  p.  730 
Sufficiency  of  Complaint.  —  Where  a  justice  of 
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he  errs  as  to  his  jurisdiction.*  This  is  a  rule  of  public  policy  in  which  the 
rights  of  individuals  must  yield  to  those  of  the  public.*  The  remedy  for 
such  errors  is  by  appeal  or  certiorari.3 

judgment  in  Excess  of  Jurisdiction.  -  Although  there  is  much  conflict  among  the 
authorities'  *  the  true  doctrine  appears  to  be  that  if  a  justice  has  jurisdiction  of 
Se  pities  and  the  subject-matter,  he  is  not  liable  for  errors  as  to  the  extent 
and  nature  of  the  judgment  which  he  renders.*  The  injured  party  has  a 
remedy  by  error  or  'appeal Thus  an  error  as  to  the  amount  of  costs  to  be 
ta«d  '  or  an  error  in  rendering  a  judgment  in  excess  of  his  jurisdiction  or 
in  imposing  an  excessive  fine,"  is  a  judicial  error  for  which  the  justice  is  not 

Ability  Where  Justice  Acts  Without  Jurisdiction.  -  It  is  generally  held  that  where 
a  i  Sice  has  no  jurisdiction  over  the  subject-matter  or  over  the  person  he  is 
liable  for  his  judicial  acts  although  judges  of  courts  of  record lor -of general 
jurisdiction  would  not  be  liable  under  such  circumstances.1 

the  peace  had  jurisdiction  of  the  defendant 
and  of  the  offense  intended  to  be  charged,  an 
error  in  holding  a  defective  complaint  to  be 
sufficient  will  not  render  him  liable.  Clark 
v.  Spicer,  6  Kan.  440. 

Improperly  Excluding  a  Spectator  during  a 
criminal  irial  does  not  render  the  justice  liable 
to  the   spectator.     Williamson  v.  Lacy,  86 

Me.  86.  „        ,  „ 

1  Error  as  to  Jurisdiction.  —  Patzack  v.  Von 
Gerichten,  10  Mo.  App.  424.  See  for  a  fuller 
discussion  of  this  rule  the  titles  Judge,  vol.  17, 

p.  720  ctseq.;  JURISDICTION,  vol.  17,  p.  1082. 

2.  Brooks  v.  Mangan,  86  Mich.  576,  24  Am. 
St.  Rep.  137;  Henke  v.  McCord,  55  Iowa  378. 

3.  Taylor  v.  Doremus,  16  N.  J.  L.  473-  .  . 

4  Where  a  magistrate  acts  beyond  his  juris- 
diction he  is  liable  for  false  imprisonment  as 
if  he  had  no  jurisdiction  in  the  first  instance. 
See  the  title  False  Imprisonment,  vol.  12,  p. 

7%'.  Prigg  v.  Adams,  2  Salk.  674.    And  see 
the  title  Judge,  vol.  17,  P-  729  et  seq.  _ 

6.  Remedy  by  Error  or  Appeal.  —  Prtgg  v. 
Adams.  2  Salk.  674;  Clark  v.  Holdndge,  58 
Barb.  (N.  Y.)  61.  ,  . 

Where  a  justice  has  jurisdiction  of  the  suD- 
iect-matter  and  renders  an  erroneous  or  op- 
pressive judgment,  it  may  be  reviewed  on 
error  or  appeal.  The  remedy  for  fraud  and 
corruption  is  by  impeachment.  laylor  v. 
Doremus,  16  N.  J.  L.  473- 

7.  Allowing  Excessive  Costs.— Buller  v.  rotter, 

17  Johns.  (N.  Y.)  145-  .  T    .  ,. 

8.  Rendering  Judgment  in  Excess  of  Jurisdic- 
tion. —  Eslopinal  v.  Peyroux.  37  La  Ann.  477; 
Anderson  v.  Roberts,  (Tex.  Civ.  App.  1896) 
35  S.  W.  Rep.  416. 

9.  Imposing  Excessive  Fine. —  Clark  v.  Hold- 
ridge,  58  Barb.  (N.  Y.)  61;  Fox  sr.  Whitney,  33 

N'l0.  No9  Jurisdiction  — Justice  Liable  for  "Void 
Proceedings-  United  States.—  Bradley  v.  Fisher, 
13  Wall.  (U.  S.)  335-  ,  „  ,  . 

District  of  Columbia.  —  Hollzman  v.  Robin- 
son, 2  MacArthur  (D.  C.)  520. 

Kentucky.  —  Kennedy  v.  Terrill,  Hard.  (Ky.) 
498-  Revill  v.  Pettit,  3  Mel.  (Ky.)  314;  Ely  v. 
Thompson,  3  A.  K.  Marsh.  (Ky.)  70. 

Louisiana.  —  Bore  v.  Bush,  6  Marl.  N.  S. 
(La.)  1. 

Maine.  —  Spencer  v.  Perry,  17  Me.  413. 
Massachusetts.  —  Clarke    v.    May,    2  Gray 


(Mass.)  410,'  6i  Am.  Dec.  470;  Kelley  v.  Be- 
mis,  4  Gray  (Mass.)  83,  64  Am.  Dec.  50; 
Knowles  v.  Davis,  2  Allen  (Mass.)  61. 

Missouri.  —  Patzack  v.  Von  Gerichten,  10 

Mo.  App.  424-  c  .,  , 

Nebraska.  — Vox  v.  Meacham,  6  Neb  530; 
Rouss  v.  Wright,  14  Neb.  457;  Wright  v. 
Rouss,  18  Neb.  234.  „    .    ...  „  , 

New  York.  —  Pratt  v.  Hill,  16  Barb.  (N  Y.) 
303.    But  see  Austin  v.  Vrooman,  128  N.  \. 

229.  ,  T 

North  Carolina.  —  Cohoon  v.  Speed,  2  Jones 

L.  (47  N.  Car.)  133-  D.  .  T 

South  Carolina.  —  Miller  v.  Gnce,  2  Rich  L. 
(S.  Car.)  27,  44  Am.  Dec.  271;  Pernn  v.  Cal- 
houn, 2  Brev.  (S.  Car.)  248. 

Vermont.  —  Vaughn  v.  Congdon,  56  Vt.  in, 
48  Am.  Rep.  758. 

See  also  the  title  Judge,  vol.  17,  p.  73°-. 
No  Jurisdictiction  over  Person  —  Justice  Liable. 
—  Inosw.  Winspear,  18  Cai.  397;  Stale  w.  Fhnn, 
%  Blackf.  (Ind.)  72,  23  Am.  Dec.  380;  Terrail  v. 
tinney,  20  La.  Ann.  444;  Earl  v.  Brewer, 
(Supm.  CI.  Tr.  T.)  20  Misc.  (N  Y.)  437;  Bige- 
low  v.  Stearns,  19  Johns.  (N.  Y.)  39  10  Am. 
Dec  189-  Harmon  v.  Gould,  Wright  (Ohio)  709. 

Bui  there  are  cases  to  the  effect  thai  if  the 
justice  has  jurisdiction  over  the  subject-matler. 
but  has  no  jurisdiction  over  the  person  be- 
cause of  defective  services,  he  is  not  liable  in 
a  civil  action  without  proof  of  corrupt  motive. 
McCall  v.  Cohen,  16  S.  Car  445.  42  Am.. Rep 
64T.  See  also  Harrison  v.  Clark,  4  Hun  (N.  ^  .) 
685-  Heath  v.  Halfhill,  106  Iowa  131. 

Rendering  a  Judgment  Against  Two,  on  Con- 
fession of  One  and  without  jurisdiction  over  the 
other  does  not  render  the  justice  liable,  as 
such  error  was  a  judicial  act.  Little  v.  Moore, 
4  N.  J.  L.  84,  criticised  in  Mangold  v.  I  horpe, 

«  N.  I.  L.  134-  .      .  , 

Good  Faith  cannot  excuse  a  justice  for  ex- 
ceeding his  jurisdiction,  but  may  mitigate 
damages.    Truesdell  v.  Combs,  33  Ohio  St. 

l8Fraud  in  Preventing  Appeal.  —  A  justice  is 
liable  for  fraud  and  deceit  in  concealing  the 
date  on  which  a  judgment  was  rendered  and 
thereby  preventing  an  appeal.  Ne.ghbour  v 
Trimmer1!  16  N.  J.  L.  58.  See  also  Raymond 
v.  Lowe,  87  Me.  327.  But  it  seems  that  he 
New  Jersey  decision  was  not- based  on  the  lia- 
bility of  the  justice  as  a  judicial  officer.  Man- 
gold v.  Thorpe,  33  N.  J.  L.  134- 
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JUSTICES  OE  THE  PEACE.   Of  Suretiee  on  Official  Bond. 


be  no  sound  reason  for  this  distinction.  The  rule  has  aroused  some  strong 
protests  and  criticisms,  and  is  denied  in  some  recent  and  carefully  considered 
opinions.1  .    ,        .        ,  . 

Error  in  Determining  Jurisdictional  Fact.  —  Where  a  justice  has  jurisdiction  ot  the 
subject-matter  he  is  not  liable  for  an  error  in  determining  the  existence  of  a 
fact  essential  to  his  jurisdiction  or  for  an  error  in  deciding  that  the  facts  create 
a  liability  within  his  power  to  adjudicate.2  In  such  cases,  it  is  said,  "the 
power  to  decide  protects,  though  the  decision  be  erroneous."  3  This  distinc- 
tion, however,  is  not  often  made.  In  some  states  a  justice  of  the  peace  is 
held'  liable  for  acts  in  excess  of  his  jurisdiction,  although  he  had  jurisdiction 
over  the  subject-matter  but  erred  in  determining  a  jurisdictional  fact.'  If  the 
lack  of  jurisdiction  over  a  particular  case  is  due  to  the  existence  of  certain 
facts,  it  must  be  made  to  appear  either  that  the  justice  knew  such  facts,  or 
ought  to  have  known  them,  in  order  to  render  him  liable  for  acts  beyond  his 
jurisdiction.5  A  party  after  failing  to  present  such  facts  at  the  trial  cannot 
maintain  an  action  against  the  justice  for  proceeding  without  jurisdiction.0 

3.  Of  Sureties  on  Official  Bond  —  Conditions  of  Bond.  —  The  conditions  of  the 
bond  usually  are  to  discharge  faithfully  the  duties  of  the  office  7  and  pay  over 
on  demand  all  moneys  received  during  the  continuance  of  the  office.*  Such 
conditions  relate  to  ministerial  duties  only  and  do  not  enlarge  the  liability  of 
the  justice  as  a  judicial  officer.9  " 

Liability  of  Sureties  for  Ministerial  Acts.  —  The  sureties  are  as  a  rule  liable  for  any 
misfeasance  or  nonfeasance  of  the  justice  in  the  discharge  of  his  ministerial 
duties. 10 


1.  See  the  title  Judge,  vol.  17,  p.  731;  also 
Allec  v.  Reece,  39  Fed.  Rep.  341:  Heath  v. 
Halfhill,  106  Iowa  131. 

2.  Error  in  Determining  Jurisdictional  Fact.  — 
Grove  v.  Van  Duyn,  44  N.  J.  L.  654,  43  Am. 
Rep.  412;  Auslin  v.  Vrooman,  128  N.  Y.  229. 
And  see  supra,  this  section,  For  Ministerial 
Arli,  paragraph  Judicial  Acts  Enumerated. 

3.  Lange  v.  Benedict,  73  N.  Y.  12,  29  Am. 
Rep.  80.  See  also  Cooke  v.  Bangs,  31  Fed. 
Rep.  640;  Vaughn  v.  Congdon,  56  Vt.  HI,  48 
Am.  Rep.  758,  dissenting  opinion. 

Loss  of  Jurisdiction  by  Adjournment.  —  Where 
a  justice  before  the  trial  day  entered  a  continu- 
ance on  the  docket  and  sent  notices  to  boih 
parties,  he  is  not  liable  for  damages  for  enter- 
ing a  judgment  on  the  day  last  fixed  fot  trial, 
although  he  had  lost  jurisdiction  by  such  con- 
tinuance. Taylor  v.  Doremus,  16  N.  J.  L.  473. 
Bat  see  Spencer  v.  Perry,  17  Me.  415. 

A  justice  of  the  peace  is  not  liable  for  issu- 
ing an  execution  on  a  judgment  rendered  by 
him  by  mistake  after  he  had  lost  jurisdiction 
of  ihe  case  by  adjournments.  Handshaw  v. 
Arthur,  9  N.  Y.  App.  Div.  175,  reversing  89 
Hun  (N.  Y.)  179;  Horton  v.  Auchmoody,  7 
Wend.  (N.  Y.)  200. 

4.  Liable  for  Error  in  Determining  Jurisdictional 
Fact,  —  Rutherford  v.  Holmes,  66  N.  Y.  368: 
Vaughn  v.  Congdon,  56  Vt.  in,  4S  Am.  Rep. 
758.    See  ihe  title  Judge,  vol.  17,  p.  729- 

5.  Lowiher  v.  Radnor,  8  F.ast  113;  Calder  v. 
Halket,  3  Moo.  P.  C.  28.  77;  Clarke  v.  May,  2 
Gray  (Mass.)  410,  61  Am.  Dec.  470.  See  the 
title  Judge,  vol.  17,  p.  732- 

6.  Pike  v.  Carier,  3  Bing.  78,  11  E.  C.  L.  37, 
to  Moo.  376. 

English  Statute  Fixing  Liability  of  Justices.  — 
In  1848  the  liability  of  justices  of  the  peace 
was  fixed  by  an  act  entitled  "An  Act  to  prolect 
justices  of  the  peace  from  vexatious  actions 


for  acts  done  by  them  in  execution  of  their 
office,"  11  &  12  Vict.,  c.  44.  §  *•  This  act 
provides  that  juslices  shall  be  liable  in  tort  for 
any  act  within  their  jurisdiction  that  was  done 
maliciously  and  without  reasonable  and  prob- 
able cause.  And  for  acts  without  or  exceed- 
ing their  jurisdiction  they  are  liable  without 
an  allegaiion  of  malice  or  lack  of  probable 
cause,  but  no  such  action  can  be  maintained 
by  a  party  who  has  been  summoned  and  failed 
to  appear.  See  construction  of  this  act  in  Bar- 
ton v.  Bricknell.  13  Q.  B.  393,  66  E.  C.  L.  3931 
Leary  v.  Patrick,  15  Q.  B.  266,  69  E.  C.  L. 
266;  Linford  v.  Fitzroy,  13  Q.  B.  240,  66  E.  C. 
L.  240;  Sommerville  v.  Mirehouse,  1  B.  &  S.  652, 
101  E.  C.  L.  652;  Kirby  v.  Simpson,  10  Exch. 
358;  Kendall  v.  Wilkinson,  4  El.  &  Bl.  680,  82 
E.  C.  L.  680;  Haylock  v.  Sparke,  I  El.  &  Bl. 
471,  72  E.  C.  L.  471;  Piickelt  v.  Gratrex,  8 
Q.  B.  1020,  55  E.  C.  L.  1020. 

7.  Conditions  of  Bond.  —  See  McLendon  v. 
American  Freehold  Land  Mortg.  Co.,  119  Ala. 
518;  State  v.  Carrick,  70  Md.  586,  14  Am.  Sr. 
Rep.  387;  Place  v.  Taylor,  22  Ohio  St.  317; 
Fairchild  v.  Keith,  29  Ohio  St.  156.  See  also 
the  title  Official  Bonds. 

8.  Slate  ».  Bliss,  19  Ind.  App.  662. 

9.  State  v.  Carrick,  70  Md.  586,  14  Am.  St. 

Rep.  3§7-  .  , 

Oppressive  Conduct  in  knowingly  rendering 
judgments  and  issuing  execution  thereon 
renders  the  juslices  and  his  sureties  liable. 
State  v.  Flinn,  3  Blackf.  (Ind.)  72,  23  Am.  Dec. 
380. 

A  Condition  Faithfully  to  Discharge  All  "  Ju- 
dicial Duties"  will  be  interpreted  to  mean 
"  official  duties,"  and  the  justice  and  his  sure- 
ties will  be  liable  for  a  neglect  of  ministerial 
duties.    Larson  v.  Kelly,  64  Minn.  51. 

10.  Sureties' Are  Liable — For  an  Unauthorized 
Release  of  Judgment.  —  State  v,  Carrick,  70 

48  Volume  XVIII. 


Liabilities. 


JUSTICES  OF  THE  PEACE.    Of  Sureties  on  Official  Band. 


Money  Not  Received  Virtute  Officii  —  Sureties  Not  Liable.  —  The  rule  that  sureties  on 
the  bond  of  a  public  officer  are  not  liable  for  money  paid  to  such  officer  where 
the  law  did  not  contemplate  that  he  should  receive  or  hold  the  money  in  his 
official  capacity  1  is  applicable  to  justices  of  the  peace. 

Where  Justice  Acted  as  Collection  Agent.  —  If  money  was  paid  to  the  justice  as  a 
collection  agent,  the  money  is  not  received  by  him  in  an  official  capacity  and 
his  sureties  are  not  liable.2  But  where  the  statute  provides  that  justices  may 
act  as  collection  agents,  the  money  collected  by  them  without  suit  or  process 
of  any  kind  is  received  in  an  official  capacity.3 

Liability  of  Sureties  for  Judicial  Acts. —  The  condition  in  the  bond  of  a  justice, 
securing  the  faithful  discharge  of  the  duties,  refers  to  ministerial  duties  only. 
As  a  o-eneral  rule  the  sureties  of  a  justice  are  not  liable  for  his  judicial  acts.4 
But  in  some  instances  it  is  held  that  his  sureties  are  liable  for  judicial  acts  if 
the  justice  is  guilty  of  fraud,  corruption,  or  oppressive  conduct,5  where  the 
conditions  of  the  bond  will  admit  of  suchxonstruction. 

Where  Justice  Acted  Without  Jurisdiction.  —  The  sureties  on  the  bond  of  a  justice 
of  the  peace  do  not  undertake  to  become  responsible  for  unlawful  acts  of  such 
officer,  such  as  trespasses  or  other  acts,  where  the  justice  has  no  authority  or 
jurisdiction.6 

Money  Collected  on  Void  Judgment.  —  Where  money  was  collected  on  a  judgment 
void  for  want  of  jurisdiction  the  sureties  on  the  bond  of  the  justice  are  not 
liable.7 

False  imprisonment.  —  If  a  party  has  been  committed  to  prison  under  circum- 
stances which  would  render  the  justice  liable  for  false  imprisonment,  the  sure- 
ties are  not  liable  for  such  acts  if  the  justice  exceeded  his  jurisdiction.** 


Md.  586,  14  Am.  St.  Rep.  387;  Modisett  v. 
Governor,  2  Blackf.  (Ind.)  135. 

For  Money  Collected  on  a  Judgment  by  a  jus- 
tice and  retained  after  his  death  by  his  execu- 
trix.   Peabody  v.  State,  4  Ohio  St.  387. 

For  Money  Collected  on  Judgment  Without  Exc- 
cution.  —  Brockelt  v.  Martin,  it  Kan.  378. 

For  Acts  of  Special  Constable  Appointed  by 
Justice  in  levying  an  execution  on  property 
not  owned  by  the  judgment  debtor.  Dugan 
v.  Melogue,  7  Blackf.  (Ind.)  144. 

The  sureties  may  have  an  action  over 
against  the  special  constable.  Hood  v.  Sen- 
nett,  70  Ind.  329. 

1.  The  liability  of  sureties  of  justices  of  the 
peace  as  to  moneys  collected  by  virtue  of  the 
office  is  in  many  respects  similar  to  the  liability 
of  sureties  of  clerks  of  courts.  See  the  title 
Clerks  of  Courts,  vol.  6,  p.  142. 

Money  in  Lieu  of  Recognizance.  —  A  justice 
has  no  authority  to  receive  money  in  lieu  of  a 
recognizance  as  security  for  the  appearance  of 
a  prisoner,  and  although  the  justice  is  liable 
for  the  money,  his  sureties  are  not.  Cressey 
v.  Gierman,  7  Minn.  398. 

Money  Held  by  Stipulation.  —  Sureties  of  a 
justice  are  not  liable  for  money  paid  to  a  jus- 
tice by  a  garnishee  to  be  held  in  accordance 
with  a  stipulation  containing  conditions  differ- 
ent from  those  imposed  by  law.  State  v. 
Woodman,  36  Ind.  511. 

Alabama.  —  Acts  under  Color  of  Office,  if  wrong- 
ful, as  by  failure  to  perform,  or  neglectful  or 
improper  performance,  subject  not  only  a  jus- 
tice but  also  his  sureties  to  liability.  Civ. 
Code  Ala.  (1896),  §  3087,  2661;  Kelly  v.  Moore, 
51  Ala.  364;  Mason  v.  Crabtree,  71  Ala.  479; 
Coleman  v.  Roberts,  113  Ala.  323;  McLendon 
v.  American  Freehold  Land  Mortg.  Co.,  119 
Ala.  518. 

18  C.  of  L. — 4 


Though  the  sureties  were  not  liable  at  com- 
mon law.  Kelly  v.  Moore,  51  Ala.  364.  See 
the  title  Suretyship. 

2.  Sureties  Not  Liable  Where  Justice  Acts  as 
Agent. —  McCormick  v.  Thompson,  to  Neb. 
4S4;  Stevens  v  Breatheven,  Wright  (Ohio) 
733- 

3.  Collection    Made    in    Official    Capacity. — 

Latham  v.  Brown,  16  Iowa  118;  Bessinger  v. 
Dickerson,  20  Iowa  260;  Widener  v.  State,  45 
Ind.  244;  Com.  v.  Kendig,  2  Pa.  St.  448;  Dit- 
mars  v.  Com.,  47  Pa.  St.  335. 

The  sureties  on  the  bond  of  a  justice  are 
estopped  from  showing  that  the  justice  acted 
in  the  collection  of  the  money  merely  as  an 
agent,  where  the  docket  of  the  justice  dis- 
closes that  a  judgment  was  rendered  on  the 
claims  before  the  money  was  collected.  Price 
v.  Farrar,  5  111.  App.  536. 

4.  No  Liability  for  Judicial  Acts.  —  McGrew 
v.  Governor,  19  Ala.  S9;  Irion  v.  Lewis,  56  Ala. 
190;  Coleman  v.  Roberts,  113  Ala.  323;  State 
v.  Jackson,  68  Ind.  58;  Larson  v.  Kelly,  64 
Minn.  51:  Holt  v.  McLean,  75  N.  Car.  347; 
Fairchild  v.  Keith,  29  Ohio  St.  156;  Place  v. 
Taylor,  22  Ohio  St.  317;  Stallcup  v.  Baker,  iS 
Ohio  St.  544. 

5.  Fraud  or  Corruption.  —  Gowing  v.  Gow- 
gill,  12  Iowa  495:  Slate  v.  Flinn,  3  Blackf. 
(Ind.)  72,  23  Am.  Dec.  380.  And  see  the  title 
Jt'DGE,  vol.  17,  p.  727,  note  1. 

6.  See  the  title  Suretyship. 

7.  No  Liability  for  Money  Collected  Unlawfully. 

—  Barnes  v.  Whitaker,  45  Wis.  204. 
Liability  for  Moneys  Paid  on  Judgment  in  Ex- 
cess of  Jurisdiction.  —  Hale       Com.,  8  Pa.  St. 
415. 

8.  Sureties  Not  Liable  for  False  Imprisonment. 

—  Doepfner  v.  State,  36  Ind.  ill. 
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Release  and  Substitution  of  Sureties.  -  Ordinarily  the  sureties  are  liable  on  their 
bond  during  the  term  of  office  of  the  justice,  but  in  some  states  the  sureties 
are  by  statute  released  from  further  liability  by  serving  notice  of  heir  refusal 
£  continue  as  sureties  and  by  the  acceptance  by  the  proper  authorities  of  a 
new  bond.'  The  new  bond  should  contain  the  same  conditions  as  in  case  of 
a  hnnd  fiven  in  the  first  instance.2 

4  Criminal  Liability.  -  justices  of  the  peace  were  not  iable  to  information 
or  indictment  at  common  law  for  illegal  acts,  omission  of  duty  or  mistake  of 
law  unless  accompanied  with  a  dishonest,  oppressive,  or  corrupt  motive.  In 
the  notes  Will  be  found  various  illustrations  of  acts  held  to  render  justices 
subiect  to  indictment  or  criminal  information.4 

A  De  Facto  Justice  is  liable  to  indictment  under  the  same  circumstances  as  a 

dejure  J^tice.^  qe  Disability  of  Justice  —  substitute  Justice.  —  In  case  of  the 
absence  or  disability  of  the  justice  the  statute  generally  requires  the  nearest 
fustic! i  to  try  the  case.6  Such  statutes  are  strictly  construed  and  permit  a  sub- 
stitution only  in  the  particular  instances  enumerated  therein. 


1.  Release  on  Approval  of  New  Bond.  —  As  to 

the  Ohio  statute,  see  Stevens  v.  Allmen,  19 

Ohio  St.  485-  ,  „ 

2  Recitals  in  New  Bond  Where  Sureties  on 
Old  Bond  Are  Released.  —  Rudesill  v.  Jefferson 
County,  85  111.  44&- 

3.  Criminal  Liability  at  Common  Law.  —  Kcx 
v.  Fielding,  2  Burr.  720;  Rex  v.  Jackson,  1  T. 
R  653-  Rex  v.  Sainsbury,  4  T.  R.  451:  Exp. 
Fenliman,  2  Ad.  &  El.  127,  29  E.  C.  L .  47 ; 
Reg.  v.  Dodson,  9  Ad.  &  El.  704,  3"  E.  C.  L. 
248;  Reg.  v.  Badger,  4  Q-  B.  468,  45  E.  C.  L. 
468-  State  v.  Porter,  3  Brev.  (S.  Car.)  175,  2 
Tread  w.  (S.  Car.)  694.  See  also  the  title  Public 
Officers.  .  _ 

Oppressive  or  Corrupt  or  Malicious  Motive  Essen- 
tial —  England.  —  Rex  v.  Barron,  3  B.  &  Aid. 
432,  5  E.  C.  L.  335.  . 

Illinois.  —  Wickersharn  v.  People,  2  111.  128; 
Jones  v.  People,  3  HI.  477-  _ 

Indiana.—  State  v.  Odell,  8  Blackf.  (Ind.) 396- 

Maine.  —  Downing  v.  Herrick,  47  Me.  462. 

Missouri.  —  State  v.  Gardner,  2  Mo,  23. 

New  York.  —  People  v.  Norton,  7  Barb.  (N. 
Y.)  477;  People  v.  Coon,  15  Wend.  (N.  Y.) 
277-  Rogers  v.  Mulliner,  6  Wend.  (N.  Y.)  597. 

North  Carolina.  — Set  State  V.  Justices,  4 
Hawks.  (11  N.  Car.)  194. 

South  Carolina.  —  Lining  v.  Bentham,  2  Bay 
(S.  Car.)  1;  State  v.  Johnson,  2  Bay  (S.  Car.) 

38 ^Virginia.  —Jacobs  v.  Com.,  2  Leigh  (Va.) 
709;  Wallace  v.  Com.,  2  Va.  Cas.  130. 

See  also  Bristow  v.  Sullivan,  6  B.  Mon.  (Ky.) 
143-  Taylor  v.  Doremus  16  N.  J.  L.  473;  Com. 
v.  Alexander,  4  Hen.  &  M.  (Va.)  522. 

Gross  Incompetency  is  not  evidence  of  corrupt 
motive.    Quinn  v.  Scott.  22  Minn.  456. 

No  Liability  to  Indictment.  —  I  n  State  v. 
Campbell.  2  Tyler  (Vt.)  177,  it  is  said  that 
justices  are  not  liable  to  indictments  for  mal- 
ad  ministration. 

4.  Extortion.  —  State  v.  Cansler,  75  N.  Car. 
442;  Respublica  v.  Hannum,  1  Yeates(Pa.)  71. 
See'also  the  title  Extortion,  vol.  12,  p.  577- 

Embezzlement.  —  See  the  title  Embezzlf.ment, 
vol.  10,  p.  1020. 

Oppression  in  Office.  —  A  commitment  for 
contempt,  unless  brought  about  by  an  im- 
proper motive,  will  not  render  a  justice  liable 


to  indictment.  State  v.  Johnson,  1  Brey.  (S. 
Car.)  155;  State  v.  Johnson,  2  Bay  (S.  Car.) 385. 

Malpractice  in  Office.  —  Hawkins  v.  State,  54 
Ga.  653;  Crim.  Code  Ga.,  §  291. 

Malfeasance  in  Office.  —  Jones  v.  People,  3  111. 
477;  Wilson  v.  Slate,  38  Tex.  548;  Jacobs  v. 
Com.,  2  Leigh  (Va.)  709.  „  . 

Compounding  Offenses  or  Bribery.  —  See  the 
title  Compounding  Offenses,  vol.  6,  p.  405. 

Filing  Accounts  of  Misdemeanors  and  Fines.  — 
Failure  to  file  abstracts  of  misdemeanors,  Mc- 
Clure  v.  State,  37  Ark.  426;  Slate  v.  Smith,  53 
Ai  k.  325;  Stale  v.  Kirk,  53  Ark.  337,  or  a  tran- 
script of  fines,  Knox  v.  State,  45  Ark.  500,  is 
indictable  in  Arkansas.  The  two  offenses  are 
distinct.  State  v.  Kirk,  53  Ark.  337-  Failure 
to  report  to  the  district  court  the  number  and 
disposition  of  cases  tried  was  indictable  in 
Texas.    Slate  v.  Baldwin,  39  Tex.  155- 

Failure  to  Suppress  Riot. —  An  information 
will  lie  against  a  justice  of  the  peace  for  a  fail- 
ure to  suppress  a  riot.  Rex  v.  Pinney,  5  C. 
&  P.  254,  24  E.  C.  L.  306;  Respublica  v.  Mont- 
gomery, 1  Yeates  (Pa.)  419. 

For  Taking  Disproportionately  Small  Bail,  an 
information  was  allowed  in  Respublica  v. 
Burns.  1  Yeates  (Pa.)  370. 

Wilful  Neglect  of  Duty. —  State  v.  Coon,  14 
Minn.  456.    Failure  to  attend  court  is  not  in- 
dictable in  Texas.   State  v.  Baldwin,  39Tex.  75- 
Failure  to  Report  Fees.  —  State  v.  Latham,  no 
N.  Car.  490,  Addison  v.  State,  41  Tex.  462. 

Practicing  as  Attorney  in  County.  —  State  v. 
Brvan,  98  N.  Car.  644. 

Falsely  Assuming  to  Be  Justice  of  Peace.— 
Daniel  v.  State,  3  Heisk.  (Tenn.)  257. 

Holding  Over  After  Successor  Has  Qualified.  — 
A  justice  is  liable  to  a  fine  for  holding  over 
after  the  expiration  of  his  term  and  after  his 
legal  successor  has  been  duly  appointed  and 
qualified.    Becker  v.  People,  156  111.  301. 

5.  De  Facto  Justice.  —  State  v.  Cansler,  75  N. 
Car.  442.  See  the  title  De  Facto  Officers, 
vol.  8.  p.  806. 

6.  Absence  of  Justice.  —  See  Horton  v.  Elliott. 
90  Ala.  480;  Pittsburgh,  etc.,  R.  Co.  v.  Flem- 
ing, 30  Ohio  St.  480;  Com.  v.  Brower,  20  Pa. 
Co.  Ct.  405,  7  Pa.  Dist.  254.  As  to  what 
amounts  to  absence,  see  Poyser  v.  Murray,  6 
Ind.  35;  Byrne  v.  Arnold,  24  N.  Bruns.  164. 
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XVI.  COMPENSATION. -— J  list  ices  of  the  peace  are  usually  compensated  for 
their  services  by  fees  fixed  by  law  for  certain  acts  or  duties  of  a  clerical  nature 
and  for  attendance  at  the  trial.  The  statutes  fixing  such  fees  and  costs  to 
justices  of  the  peace  are  so  diverse  that  no  general  treatment  of  this  topic 
would  be  valuable.1 

Where  No  Costs  Are  Allowed  by  Law —  Services  Without  Compensation.  —  bU.Cn  statutes 
are  strictly  construed.  Where  the  statute  fixes  no  fee  for  the  performance  of 
a  particular  duty  enjoined,  the  justice  must  perform  such  duty  without  com- 

PellClerk's1I'ees  —  Right  to  Services  of  Clerk.  —  Justices  of  the  peace  have  always  kept 
their  own  records  and  performed  the  necessary  clerical  duties  of  the  office.3 
No  compensation  can  be  recovered  for  such  services  unless  the  fees  are  fixed 
bv  statute.  In  the  absence  of  statute  no  allowance  can  be  made  by  county 
officers  for  the  services  of  a  clerk  in  the  office  of  a  justice  of  the  peace.4 

Office  Rent,  Furniture,  and  Stationery.  —  The  county  or  town  in  which  the  justice 
holds  his  office  is  not  compelled  to  furnish  him  with  an  office  room  or  furni- 


1.  Fees  and  Costs  of  Justices  of  Peace  —  Con- 
struction of  Statutes—  Arkansas.  —  Reigler  v. 
Quinn,  54  Ark.  37. 

California.  —  Anderson  v.  Penme,  32  Cal. 
265-  Cooley  v.  Calaveras  County.  121  Cal.  482; 
Dw'yer  v.  Parker,  115  Cal.  544;  Reld  Proe- 
zinger.  115  Cal.  551;  Kozminsky  v.  Williams, 
126  Cal.  26;  Los  Angeles  County  v.  Los  Angeles, 

65  Cal.  476.  _ 

Colorado.  —  Arapahoe  County  v.  Clapp,  9 
Colo  App.  161;  Pitkin  County  v.  Sanders, 
(Colo.  1899)  59  Pac  Rep.  402;  Nylan  v.  Ren- 
hard,  10  Colo.  App.  46. 

Illinois.  —  Moore  v.  People,  37  HI-  App.  641; 
Fo^selman  v.  Springfield,  38  HI-  App.  296, 
affirmed  139  111.  185;  Young  v.  Murphysboro, 
45  III.  App.  561. 

Iowa.  —  Evans  v.  Story  County,  35  Iowa  126; 
Shaw  v.  Kendig,  57  Iowa  390;  Labour  v.  Polk 
County,  70  Iowa  568;  Peters  v.  Davenport,  104 
Iowa  625. 

Kentucky.  —  Auditor  v.  Kinkead,  80  Ky.  596; 
Johnson  v.  Auditor,  4  Bush  (Ky.)  321;  Stone 
v  Thompson,  100  Ky.  307;  Hewitt  v.  Walton, 
88  Ky.  634;  Stone  v.  Falconer,  (Ky.  1900)  54 
S.  W.  Rep.  712;  Means  v.  Frame,  5  Dana  (Ky.) 
535. 

Maine.  —  Knowlton  v.  Waldo  County,  79 
Me.  164.  „.  , ,, 

Massachusetts.  —  Townsend  v.  Way,  3  Allen 
(Mass.)  245;  Adams  v.  Norfolk  County,  166 
Mass.  303. 

Michigan.  —  Dibell  .v.  People,  22  Mich.  371; 
Prentiss  v.  Webster,  2  Dougl.  (Mich.)  5;  Mac- 
donald  v.  Muskegon  County,  42  Mich.  545. 

Minnesota.  —  Anderson  v.  Hanson.  20  Minn. 
400-  Greenman  v.  Smith,  20  Minn.  418. 

Missouri.  —  State  v.  Heege,  40  Mo.  App.  650; 
Spaulding  v.  Brady,  128  Mo.  653. 

Nebraska.  —  Gibson  v.  Sidney,  50  Neb.  12; 
Van  Etten  v.  Selden,  36  Neb.  209. 

Nevada.  —  State  v.  Spinner,  22  Nev.  213; 
Lobenslein  v.  Storey  County.  22  Nev.  376. 

New  Hampshire.  —  Fowler  v.  Tuttle,  24  N. 
H.  9;  George  v.  Starrett,  40  N.  H.  135. 

New  Jersey.  —  Lane  v.  State,  49  N.  J.  L. 
673. 

New  York.  —  Marsh  v.  Lansingburgh,  31 
Hun  (N.  Y.)  514;  Mclntyre  v.  Wynne,  (C.  PI.) 
21  Civ.  Pro.  (N.  Y.)  208;  Watts  v.  Van  Ness, 
1  Hill  (N.  Y.)  76;  Youle  v.  Brotberton,  to  Johns. 
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(N.  Y.)  363;  People  v.  Board  of  Auditors,  71 
Hun  (N.  Y.)  461;  People  v.  Marsh,  69  Hun 
(N.  Y.)  123;  Belappi  v.  Hovey,  90  Hun  (N.  Y.) 
135;  Matter  of  Hempstead,  36  N.  Y.  App.  Div. 
321 ;  Brooklyn  v.  Wolz,  18  N.'.Y.  App.  Div.  331 ; 
Palmer  v.  New  York,  2  Sandf.  (N.  Y.)3i8;  Green 
v.  New  York,  (C.  PI.  Spec.  T.)  5  Abb.  Pr.  (N. 
Y.)  503. 

Pennsylvania.  —  Wallace  v.  Coates,  I  Ashm. 
(Pa.)  no;  Coates  v.  Wallace,  17  S.  &  R.  (Pa  ) 
75;  Jackson  v.  Purdue,  3  P.  &  W.  (Pa.)  519; 
Fenner  v.  Luzerne  County,  167  Pa.  St.  632. 

Tennessee.  —  Avery  v.  State,  7  Baxt.  (Tenn.) 
328. 

Utah.  —  Hulaniski  v.  Ogden  City,  (Utah 
1899)  57  Pac.  Rep.  S76. 

Vermont.  —  Lock  wood  v.  Cobb,  5  Vt.  422. 

Washington.  —  Furth  v.  Mcintosh,  2  Wash. 
108. 

Wisconsin.  —  Ryan  v.  Outagamie  County, 
So  Wis.  336;  Grimm  v.  Jefferson  County,  62 
Wis.  572;  Chafin  v.  Waukesha  County,  62  Wis. 

403-  r. 

Wyoming.  —  Davis  v.  Sweetwater  County,  4 
Wyo.  477- 

2.  Statutes  Strictly  Construed.  —  Moore  v. 
People,  37  111.  App.  641. 

The  fees  of  the  office  are  supposed  to  be  an 
adequate  compensation  for  the  services  per- 
formed and  for  the  incidenta  1  expenses  in- 
curred. Adams  v.  Norfolk  County,  166  Mass. 
303.    See  also  the  title  Clerks  of  Courts,  vol. 

6,  p.  137. 

3.  Smith  v.  Moore,  38  Conn.  105. 

4.  Liability  of  County  for  Services  of  Clerk  of 
Justice  of  Peace.  —  Although  the  county  com- 
missioners have  ordered  that  a  specified  salaiy 
be  paid  for  services  of  clerks  of  justices,  the 
county  is  not  liable  for  such  services  wheie 
the  statute  does  not  authorize  the  justice  to 
employ  a  clerk  and  does  not  fix  the  salary  or 
fees  of  such  clerk.  Arapahoe  County  r.Clapp, 
9  Colo.  App.  161.  .     „        .  a 

Contract  to  Collect  Taxes  for  Percentage.  -  A 
contract  by  a  justice  of  the  peace  to  collec 
delinquent  taxes  for  twenty-five  per  cent,  ol 
the  amount  collected,  is  contrary  to  public 
policy  and  void.  But  if  such  contract  has  been 
executed  the  justice  cannot  recover  additional 
compensation  for  such  services.  Peters  z\ 
Davenport,  104  Iowa  625. 
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ture  1  or  stationery  1  unless  the  statute  so  provides. 3 

Right  of  Justice  of  Peace  to  Maintain  Action  for  Fees.  —  A  justice  of  the  peace  may 
maintain  an  action  for  his  fees  against  the  party  from  whom  they  are  due, 
although  a  justice  has  the  right  to  demand  his  fees  in  advance  or  can  tax  his 
fees  as  costs  and  issue  an  execution  for  them. 1  , 

Security  for  Costs  —  Jurisdiction  to  Require.  —  In  the  absence  of  statutory  authority 
a  justice  of  the  peace  has  no  jurisdiction  to  require  a  party  to  give  security 

for  costs.5  . 

XVII.  Term  of  Office  —  1.  At  Common  Law.  —  At  common  law  the  justices 
of  the  peace  held  office  for  an  indefinite  time,  and  were  subject  to  removal  at 
the  pleasure  of  the  king.  The  term  of  office  continued  until  demise  of  the 
king,  or  until  a  commission  was  issued  removing  incumbents  and  appointing 
other  justices  for  the  county.6  #  . 

2  As  Fixed  by  Constitutions  and  Statutes.  —  In  the  United  States  a  justice 
of  the  peace  is  elected  or  appointed  for  a  term  of  years,  usually  fixed  by  the 
state  constitutions  at  two  or  four  years.7  Any  legislation  conflicting  vv  ith i  such 
provisions  of  the  constitution  is  void,8  and  cannot  shorten  the  term  of  office, 
but  it  has  been  held  that  the  legislature,  by  a  general  law,  may  extend  the 
terms  of  office  of  justices  already  sitting  until  the  election  and  qualification  ot 
their  successors.10  ,  ,  . 

Adoption  of  New  Constitution.  —  The  term  of  office  is  always  subject  to  any 
changes  which  may  be  adopted  in  a  new  constitution." 

3.^  Right  to  Hold  Over.  —  In  common  with  other  public  officers  a  justice  is 
entitled  to  hold  over  until  his  successor  is  elected  and  qualified.1* 

1.  County  Does  Not  Furnish  Office.  —  Adams  v. 
Norfolk  County,  166  Mass.  303;  Reynolds  v. 
Tarrant  County,  78  Tex.  28g. 

2.  Stationery.  —  Matter  of  Hempstead,  36  N. 
Y.  App.  Div.  321. 

A  justice  is  entitled  to  the  costs  of  stalionery 
used  in  a  criminal  proceeding.  Evans  v.  Story 
County,  35  Iowa  126. 

3.  Local  Laws  Requiring  Cities  to  Provide  Offices. 
—  Bishop  v.  Oakland,  58  Cal.  572;  Coggins  v. 
Sacramento,  59  Cal.  599;  People  v.  Ransom, 
58  Cal.  558.  .  _ 

4.  Failure  to  Demand  Fees  in  Advance  not  a 
waiver  of  the  right  to  maintain  an  action  for 
fees.  Riley  v.  Pagan,  32  N.  Y.  App.  Div.  274. 
See  also  the  title  Clerks  of  Courts,  vol.  C,  p. 
138. 

No  Set-off  Against  Money  Received  in  Official 
Capacity.  —  A  justice  of  the  peace  who  receives 
money  in  his  official  capacity,  cannot  apply  it 
on  a  debt  due  him  from  the  judgment  creditor, 
nor  can  he  plead  the  debt  as  set-off.  Prewett 
v.  Marsh,  1  Stew.  &  P.  (Ala.)  17;  Lpwrie  v. 
Stewart,  S  Ala.  163;  Spence  v.  Mitchell,  9  Ala. 


744, 

Liability  for  Witness  Fees.  —  Witnesses  whose 
fees  have  been  paid  to  a  justice  as  part  of  the 
costs  cannot  recover  their  fees  from  him  as  il 
is  the  duty  of  the  justice  to  pay  the  debt  and 
costs  to  the  judgment  creditor.  Andrews  v. 
Bates,  5  John?.  (N.  Y.)  351. 

Money  Taken  from  Acquitted  Prisoner  —  Justice 
Liable.  —  Welch  v.  Gleason,  28  S.  Car.  247. 

5.  No  Jurisdiction  to  Require  Security  for  Costs. 
—  Gordon  v.  Ellison,  9  Iowa  317,  74  Am.  Dec. 
353;  Smith  ii.  Humphrey,  15  Iowa  428;  Payne 
v.  Hathaway,  4  N.  Y.  Leg.Obs.  21. 

The  Statutory  Right  to  Demand  Fees  in  Advance 
does  not  entitle  a  justice  to  demand  in  ad- 
vance the  fees  of  I  he  consiabie  or  jurymen. 
Belappi  :>.  Hovey,  90  II un  (N.  Y.)  135. 
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6.  1  Black.  Com.  353. 

7.  Commencement  and  Duration  of  Term.  — 

Shearer  v.  Oakland,  67  Cal.  633;  Bailey  v. 
San  Joaquin  County,  66  Cal.  10;  Jones  v.  Grid- 
ley,  20  Kan.  584;  Odell  v.  Dodge,  16  Kan. 
446-  Edison  v.  Almy,  66  Mich.  329;  Gratopp 
v.  Van  Eps,  113. Mich.  5QO;  Wrights.  Adams, 
45  Tex.  134.  . 

The  Term  of  Office  of  a  City  Justice  is  the  same 
as  lhat  fixed  for  olher  justices  by  a  general 
statute  where  the  charter  of  the  city  is  silent. 
Hulbert  v.  Henrv,  105  Mich.  211. 

8.  Brooks  v.  Hydorn,  76  Mich.  273;  Gratopp 
v.  Van  Eps,  113  Mich.  590;  Keys  v.  Mason,  3 
Sneed  (Tenn.)  6;  Cross  v.  Mercer,  16  Lea 
(Tenn.)  486. 

9.  Shortening  Term.  —  Where  the  term  of  office 
is  fixed  by  the  constitution  the  legislature  can- 
not shorten  the  term  by  changing  the  district 
for  which  a  justice  was  elected  or  by  trans- 
ferring a  town  from  one  district  to  another. 
Garey  v.  People,  9  Cow.  (N.  Y.)  640;  People  v. 
Garey,  6  Cow.  (N.  Y.)  642.  See  also  Gratopp 
v.  Van  Eps,  113  Mich.  590.  See  the  titles 
Constitutional  Law,  vol.  6,  p.  929;  Public 
Officers. 

10.  Act  Extending  Term  of  Office.  —  Atty.-Gen. 
v.  Ransom,  73  Mo.  78.  In  this  case  it  was 
held  that  an  act  fixing  the  time  for  the  election 
of  justices  of  the  peace,  and  providing  that 
present  incumbents  should  hold  over  until 
their  successors  were  qualified,  was  not  within 
the  evil  aimed  at  by  a  constitutional  provision 
against  extending  the  terms  of  officers  elected. 
In  general,  however,  terms  of  office  cannot  be 
extended.  See  the  title  Constitutional  Law, 
vol.  6,  p.  929. 

11.  Adoption  of  New  Constitution.  —  Taylor  v. 
Hebden,  24  Md.  202;  Matter  of  Executive 
Communication,  15  Ela.  735. 

12.  Holding  Over.  —  French  v.  Santa  Clara 
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4.  Vacancy  —  How  Occasioned.  —  A  vacancy  in  the  office  of  justice  of  the  peace 
may  be  occasioned  by  the  acceptance  by  him  of  some  incompatible  office ;  1 
by  the  neglect  of  a  person  elected  to  qualify  when  no  one  is  holding  the 
office;  s  by  changing  the  boundary  lines  of  the  township  or  precinct  for  which 
the  justice  was  elected  ;  3  by  abandonment  of  the  office  ;  by  removal  to  another 
district ;  4  bv  resignation  5  or  forfeiture  and  removal  from  office,6  and  by  death 
of  the  incumbent.7  The  office  is  also  vacated  where  the  incumbent  accepts 
and  qualifies  as  a  justice  of  the  peace  in  another  precinct  or  township.** 

Failure  to  Elect  Successor.  —  A  failure  to  elect  a  successor  will  not  occasion  a 
vacancy,  since  the  incumbent  is  entitled  to  hold  over  until  his  successor  is 
elected  and  qualified.9  . 

Absence  from  state.  —  A  mere  absence  from  the  state  1W  or  district  for  which  a 
justice  was  elected  11  under  circumstances  not  amounting  to  a  change  of  domi- 
cil  does  not  leave  the  office  vacant  or  abandoned. 

5.  Appointment  to  Fill  Vacancy.  —  Usually  the  governor  of  the  state  has  the 
power  to  make  appointments  to  fill  vacancies  in  the  office  of  justice  of  the 
peace  ia  unless  the  statute  authorizes  county  commissioners  or  other  local 
officers  to  do  so.13 

6.  Term  of  Appointee.  —  The  term  of  office  of  an  appointee  to  fill  a  vacancy 


County,  69  Cal.  519;  Morris  v.  People,  8  Colo. 
App.  375;  Rheinhart  v.  State,  14  Kan.  318; 
Barton  v.  Buck,  8  Kan.  302;  Messenger  v. 
Teagan,  106  Mich.  654;  State  v.  Smith,  152 
Mo.  512;  Platteville  v.  Bell,  66  Wis. 326.  See 
also  the  titles  De  Facto  Officers,  vol.  8,  p. 
796  et  seq.;  Public  Officers. 

1.  Acceptance  of  Incompatible  Office.  —  Magie 
v.  Stoddard,  25  Conn.  565,  68  Am.  Dec.  375; 
Com.  v.  Tate,  3  Leigh  (Va.)  802;  Com.  v. 
Sherrard,  4  Leigh  (Va.)  643;  People  v.  Dillon, 
38  N.  Y.  App.  Div.  539.    See  Public  Officers. 

For  offices  incompatible  with  theomce  of  jus- 
tice of  the  peace  see  supra,  this  title,  Eligibility 
—  Riokt  to  Hold  Two  Offices. 

2.  Failure  to  Qualify.  —  French  v.  Santa  Clara 
County,  69  Cal.  519;  People  v.  Tayior,  57  Cal. 
621;  Gilmer  v.  Holton,  98  N.  Car.  26.  See  the 
title  Public  Officers. 

3.  Change  of  Boundary  Line.  —  People  v.  Ged- 
des,  3  Mich.  70;  People  v.  Glass,  19  N.  Y.  App. 
Div.  454. 

The  incorporation  of  a  township,  town,  or 
ward  into  a  city  does  not  render  vacant  the 
office  of  justice  of  the  peace  elected  for  such 
township.  State  v.  Dilloway,  31  N.  J.  L.  42; 
Showalter  v.  Cox,  26  Kan.  120. 

Change  of  Boundaries  of  Township.  —  On  divi- 
sion of  a  township  into  two  townships,  a  jus- 
tice of  the  peace  in  the  original  township 
becomes  a  justice  in  the  township  where  he  re- 
sides. Borton  v.  Buck,  S  Kan.  302.  And  ihe 
vacancy  in  the  original  township  may  be  filled 
by  appointment.    Frazer  v.  Miller,  12  Kan.  459. 

Power  to  Appoint  in  New  Township.  —  Where 
a  new  township  has  been  created  the  boardof 
supervisors  of  the  county  has  power  to  appoint 
a  justice  of  the  peace  for  the  vacancy  in  the 
new  township,  as  the  newly  created  office  be- 
came vacant  and  without  an  incumbent. 
People  v.  Chaves,  122  Cal.  134. 

See  also  the  title  Towns  and  Townships. 

4.  Abandonment  of  Office.  —  Hin ton  v.  Lind- 
say, 20  Ga.  746;  Chew  v.  Justices,  2  Va.  Cas. 
208;  Poulson  v.  justices,  2  Leigh  (Va.)  742. 
See  also  the  title  Public  Officers. 
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The  acts  of  a  justice  of  the  peace  who  has 
abandoned  or  vacates  his  office  by  removal 
from  the  district  for  which  he  is  elected  are 
valid,  as  he  is  a  de  facto  officer.  Hinton  v. 
Lindsay,  20  Ga.  746. 

5.  Resignation.  —  State  v.  Spitz,  127  Mo.  248; 
Hale  v.  Evans,  12  Kan.  562.  See  also  the  title 
Public  Officers. 

6.  See  infra,  this  title,  Removal. 

7.  Death  of  Incumbent.  —  State  v.  Manning, 
84  Mo.  661. 

8.  Qualifying  as  Justice  Elsewhere.  —  Eddy  v. 
Peoria  County,  15  111.  376;  People  v.  Carrique, 
2  Hill  (N.  Y.)  93. 

9.  Tie  Vote  —  Justice  Holds  Over.  —  Meyers. 
Culver,  (Ariz.  1894),  35  Pac.  Rep.  984;  State  v. 
Smith,  152  Mo.  512. 

10.  Mere  Absence  from  State.  —  Such  absence 
only  entitles  the  nearest  justice  to  perform  the 
duties  of  the  absent  justice.  Crawford  v. 
Saunders,  9  Tex.  Civ.  App.  225. 

11.  Absence  from  District. —  Lyon  v.  Com.,  3 
Bibb  (Ky.)  432;  Lexington,  etc.,  Turnpike 
Road  Co.  v.  McMurtry,  6  B.  Mon.  (Ky.)  214. 

12.  Until  Next  Election.  —  In  some  states  the 
governor's  appointee  holds  not  for  the  unex- 
pired term,  but  only  until  the  next  election. 
Cantwell  v.  Owens,  14  Md.  215;  People  v. 
Keeler,  17  N.  Y.  370,  reversing  25  Barb.  (N.  Y.) 
421;  People  v.  Tovvnsend,  102  N.  Y.  439.  See 
also  State  v.  Lovell,  70  Miss.  309,  holding  that 
the  governor  appoints  if  the  unexpired  term  is 
less  than  two  years;  if  more,  a  special  election 
is  had. 

13.  By  County  Commissioners.  —  People  v. 
Chaves,  122  Cal.  134;  People  v.  Sands,  102 
Cal.  12. 

A  statute  empowering  justices  to  appoint 
when  a  justice's  office  becomes  vacant  is  un- 
constitutional. People  v.  Albertson,  (County 
Ct.)  8  How.  Pr.  (N.  Y.)  363. 

The  Qualifications  for  Appointment  to  a  Vacancy 
must  be  the  same  as  to  residence  as  those 
prescribed  by  the  constitution  in  case  of  an 
election  by  the  people.  Com.'  v.  Hart,  1  Dau- 
phin Co.  Rep.  (Pa.)  92. 
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Wi.  JUSTICES  OF  THE  PEA  CE  J  US  TIF  LI  BEE.  Definition, 
is  usually  governed  by  some  general  provision  of  law  relating  to  public 

°mXVIII  Removal  -  Removal  for  cause.  -  Where  justices  of  the  peace  are  elected 
for  a  fixed  term  they  can  only  be  removed  by  proceedings  for  such  purposes 
There  must  be  an  adjudication  that  they  have  been  guilty  of  some  offense 
which  will  work  a  forfeiture  of  the  office. 

A  Conl^of  Felony  forfeits  the  office  of  justice  of  the  peace  without  further 

Pr°Sf^S;4for  Removal  arc  malfeasance  in  office,*  malpractice,*  extortion  « 
drunkenness,'  and  such  other  official  misconduct  as  may  be  cause  for  removal 

Unw!lS£y Power.  -  Where  justices  of  the  peace  are  appointed  and 
do  noTold  office  for  a  fixed  term,  the  officer  having  the  power  to  appoint  has 
also  the  power  to  remove.9 

JUSTIFIABLE.  —  Capable  of  being  justified,  excused,  or  defended.10 

1.  See  the  title  Public  Officers. 
Appointee  Holds  until  First  General  Election.  — 

State  v.  Manning,  84  Mo.  061;  Stile  z  Powles 
136  Mo.  376.    See  notes  to  the  last  paragraph 

supra.  . 

Holds  for  Full  Constitutional  Term. —  In  Ten- 
nessee, under  the  constitution  of  1834,  it  was 
held  that  a  justice  of  the  peace  elected  to  till 
a  vacancy  held  for  the  full  term.  Keys  v. 
Mason,  3  Sneed  (Term.)  6. 

2.  Matter  of  Prescott,  77  Hun  (N.  Y.)  518. 
Conviction  of  Misdemeanor.  —  Where  a  justice 

of  the  peace  is  found  guilty  of  profanity  and 
fined  such  judgment  will  not  work  a  forfeiture 
of  his  office.  In  such  proceeding  there  is  no 
authority  to  dismiss  him  from  his  office,  as  the 
constitution  provides  that  misdemeanors  in 
his  office  shall  be  punished  by  indictment. 
Carpenter  v.  State,  6  Baxt.  (Tenn.)  535-    .  . 

Proceeding  for  Removal  —  Impeachment  Lies  in 
Alabama.  — Sim  v.  Seawell,  64  Ala.  225. 
This  is  a  criminal  proceeding  in  the  courts. 
See  the  title  Impeachment,  vol.  15,  P-  1062, 
note  8  and  passim. 

By  a  Proceeding  in  the  Courts  under  Genera/ 
Laws  for  malfeasance  and  various  enumerated 
causes.  Arker  v.  Commissioners,  41  W  Va. 
471.    See  also  Const.  W.  Va.,  art.  4,  §  $;  Code 

W.  Va.,  c.  7.  §  7-  .-»-•. 
Indictment  or  Information  Jor  Various  Crimes. 

 See  supra,  this  title,  Liabilities  —  Criminal 

Liability.  „ 

Quo  Warranto.  —  See  title  Quo  Warranto. 

3.  Conviction  of  Crime.  —  A  conviction  of  fel- 
ony and  sentence  will  work  a  forfeiture  of  the 
office  of  justice  of  the  peace,  in  the  absence  of 
any  statute  giving  such  effect  to  such  convic- 
tion. A  pardon  will  not  avoid  the  forfeiture. 
Com.  v.  Fugate,  2  Leigh  (Va.)  724. 

4.  Malfeasance  in  Office.  —  State  v.  Seawell,  64 
Ala.  225;  Wilson  v.  State,  38  Tex.  548;  Wal- 
lace v.  Com.,  2  Va.  Cas.  130.  And  see  supra, 
this  title,  Liabilities — Criminal  Liability. 

Wrongful  Adjournment  is  no  ground  for  re- 
moval. Matter  of  McKinney,  16  N.  Y.  App. 
Div.  63.  .  . 

Refusing  to  Dismiss  Complaint  —  Acquitting 
Defendant.  —  A  justice  cannot  be  removed  for 
misconduct  in  office  where  he  refused  to  dis- 
miss a  complaint  on  motion  of  the  prosecuting 
attorney  and  entered  a  judgment  after  trial 
acquitting  the  accused,  it  not  appearing  that 


the  justice  acted  from  any  malicious  or  corrupt 
motive.    People  v.  Ward,  85  Cal.  585. 

5.  Malpractice  in  Office.  —  Drunkenness  is 
not,  where  no  injustice  was  done.  Hawkins 
v.  State,  54  Ga.  653.  , 

6.  Extortion.  —  Cutter  :•.  State,  36  N.J.  L. 

1  7!  Drunkenness.  —  Com.  v.  Mann,  1  Va.  Cas. 
308.  This  is  specifically  mentioned  as  a  cause 
of  forfeiture  in  the  statutes  of  Missouri  and 
Kansas,  and  aggravated  drunkenness  in  Illinois 
and  Alabama. 

8.  Misconduct  in  Office.  —  A  justice  of  the 
peace  will  be  removed  where  he  is  found  guilty 
of  attending  dog-fights,  preventing  the  arrest 
of  guilty  persons,  and  associating  with  gam- 
blers and  persons  of  ill  repute.  In  re  Car- 
penter, (Supm.  Ct.  Gen.  T.)  21  N.  Y.  Supp. 

9.  Removal  by  Appointive  Power.  —  The  Presi- 
dent of  the  United  Stales  has  the  power  to  re- 
move justices  of  the  peace  in  the  District  of 
Columbia.  The  power  of  removal  is  incident 
to  the  power  of  appointment.  U.  S.  v.  Oliver, 
6  Mackey  (D.  C.)  47. 

Removal  of  Additional  Justices.  —  After  the 
number  of  the  justices  has  been  increased  by 
the  appointment  of  additional  justices  by  the 
board  of  county  commissioners  as  provided 
by  statute,  they  have  no  power  of  removal  and 
cannot  abolish  the  offices  of  the  additional 
justices  or  reduce  the  number  of  justices,  as 
the  legislature  has  not  delegated  such  powers 
to  the  county  commissioners.  Pueblo  County 
v.  Smith,  22  Colo.  534. 

10.  Justifiable  Cause.  —  Where  an  indictment 
was  found  for  maliciously  and  without  justifi- 
able cause  forcing  a  seaman  on  shore  in  a 
foreign  port,  against  the  Crimes  Act  of  1825, 
c  276,  %  10,  it  was  held  that  "justifiable 
cause  '"  does  not  mean  such  a  cause  as  in  the 
mere  maritime  law  might  authorize  a  dis- 
charge but  such  a  cause  as  the  known  policy 
of  the  American  laws  on  this  subject  contem- 
plates, as  a  case  of  moral  necessity,  for  the 
safety  of  the  ship  and  crew,  or  the  due  per- 
formance of  the  voyage.  U.  S.  v.  Coffin.  1 
Sumn.  (U.  S.)  394.    See  also  the  title  Seamen. 

Same  —  Malicious  Prosecution.  —  In  an  action 
for  malicious  prosecution,  it  was  averred  that 
the  imprisonment  was  vviihout  any  '  legal  or 
justifiable  cause."    This  was  held  insufficient, 
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Definitions.  JUSTIFIABLE  HOMICIDE -JUSTLY.  Definitions. 

JUSTIFIABLE  HOMICIDE.  (See  also  the  titles  MURDER  AND  Man- 
«rt  *UGHTER  •  SELF-DEFENSE.)  -  Justifiable  homicide  takes  place  when  a  man, 
in  defenle  of  his  person,  habitation,  or  property,  kills  another  who  manifestly 
intends  and  endeavors  by  violence  or  surprise  to  commit  a  forcible  or  atrocious 

fel%TIEICATiOT.    (See  also  the  title  Libel  and  Slander,  post.)  -  See 

JUSTLY.    (See  alse  JUST,  ante,  p.  i.)  —  See  note  3. 


Roane    T    saving:  "  The  word  j ustifiable  is 
irsy^ny^s^ah^rob^    The  latter 
refers  to  a  standard  within  the  reach  of  the 
person  at  the  time  and  determining  the  purity 
ol  his  motives.    The  former  refers  to  another 
criterion  within  his  reach,  and  carrytng  with 
it  no  certain  datum  from  which  we  can  decide 
upon  the  corruptness  or  purity  of  the  motive 
And  Carrington,  J.,  said:  "  It  »  completely 
settled  that,  in  a  suit  for  a  malicious  prosecu- 
tion, it  must  appear  that  there  was  no  prob- 
able ground  for  the  prosecution,  since  he 
want  of  probable  cause  is  the  very  gist  of  the 
action  and  therefore  it  must  be  averred.  This 
averment  is  not  supplied,  in  the  present  case 
by  the  words  'justifiable  cause,    or  the  latter 
mean  no  more  than  legal  cause.'     Young  , 
Gregorie,  3  Call  (Va.)  446.    See  also  the  title 
Malicious  Prosecution 

1.  Parrish  v.  Com.,  8r  Va.  13;  People  v. 
Schryver,  42  N.  Y.  5;  K°ta  *  People  136  111. 
655;  State  v.  Merriman,  34  S.  Car.  16;  State  v. 
Yokum,  11  S.  Dak.  544-  T 

2  Justification  and  Excuse  Distinguished,  —  in 
Wilson  v.  Apple,  3  Ohio  270,  it  was  said: 
"  Th-re  is  a  difference  hetween  a.  justification 
and  an  excuse.  The  one  goes  to  the  right  of 
recovery,  the  other  to  the  amount  to  be  recov- 
ered For  the  purpose  of  showing  malice  the 
plaintiff  may  prove  the  speaking  of  words i  not 
charged;  if  they  be  not  actionable,  and  with 
a  view  of  extenuating  malice,  the  defendant 
may  prove,  under  the  general  issue,  any  cir- 
cumstance connected  with  the  transaction 
tending  to  show  that  he  had  probable  ground 
for  believing  the  truth  of  the  words 

Justification  and  Defense.  -  In  Messier ■ 
Fleming,  41  N.  J-  L.  114,  it  was  said:  I  he 
word  justification  might  be  held  to  mean  de- 
fense and  if  our  statute  had  provided  that 
'  when  the  defendant  shall,  as  a  justification 
plead  title,  he  should  give  bond,  it  might 
fairly  be  interpreted  to  require  a  bond  in 
every  case  where  the  defendant  found  it  nec- 
essary to  offer  proof  of  title  in  his  defense. 

3  Omission  from  Affidavit  in  Attachment.  —  An 
affidavit  in  an  attachment  proceeding  alleged 
that  the  defendant  was  indebted,  etc.,  omitting 
the  word  justly  as  prefixed  in  the ^statute to  the 
word  "  indebted."    In  holding  this  not  a  fata 
defect  the  coutt  said:    "  We  see  no  sufficient 
reason  justifying  us  in  the  belief  that  it  was  in- 
tended by  the  legislature,  in  the  use  of  the  word 
iustUi,  to  qualify  the  term     indebted.  _  Ac- 
cording to  the  common  legal  acceptation  of 
the  term  '  indebted,'  it  means  justly  indebted, 
legally  indebted,  indebted  according  to  law; 
and  the  superadding  of  the  term  justly ^does 
not  therefore  qualify  or  restrict  the  word  in- 
debted.' "    Livengood  v.  Shaw,  10  Mo.  276. 

But  under  the  Code  of  West  Virgmiu,  which 
prescribes  that  the  affidavit  made  for  the  pur- 


pose of  having  an  order  of  attachment  shall 
state  the  nature  of  the  plaintiff's  claim  and  the 
amount  at  the  least  which  the  affiant  believes 
the  plaintiff  is  justly  entitled  to  recover,  it  was 
held  that  the  term  justly  is  not  superfluous  or 
insignificant,  but  is  a  material  qualification  of 
the  rest  of  the  phrase,  "  entitled  to  recover, 
and  it  or  its  equivalent  must  be  used,  in  order 
to  constitute  a  substantial  compliance  with  the 
statute.    Reed  v.  McCloud,  38  W.  Va.  701. 

And  in  Crim  v.  Harmon,  38  W.  Va.  602,  it 
was  held  ihut  justly,  comprehending  as  it  does 
honesty  and  good  faith  to  others  as  well,  as  to 
the  debtor  in  the  statement  of  what  he  is  en- 
titled  to  recover,  cannot  be  omitted. 

Justly  Measured.  — The  statute  3  Geo.  II.,  c. 
26  §  13  gave  a  penalty  against  dealers  in 
co'als  within  the  city  of  London  and  ten  miles 
round  for  not  jtistly  measuring  coals  sold  by 
the  chaldron  according  to  the  lawful  bushel 
directed  by  the  statute  12  Anne,  slat.  2,  c.  17, 
6  11  It  was  held  that  evidence  that  such 
coals  proved  short  upon  remeasuremenl  was 
admissible  to  prove  the  charge  of  their  not 
having  been  justly  measured.  Warren  v. 
Windle.  3  East  205. 

Justly  Due.  (See  also  Due,  vol.  10,  p.  277.) 
—  An  affidavit  that  the  debt  was  justly  d  ue 
and  owing,  was  required  upon  entering  judg- 
ment by  confession.  It  was  held  that  these 
words  might  be  applied  to  indebtedness  with- 
out reference  to  the  time  of  payment.  Although 
it  was  admitted  that  the  word  "  due  some- 
times signifies  simply  indebtedness  without 
ieference  to  the  time  of  payment  and  that  at 
other  limes  it  means  that  the  day  of  payment 
has  been  passed,  it  was  remarked  that  the 
word  justly,  being  connected  with  the  word 
"  due,"  shows  the  true  import  of  the  phrase 
••justly  due"  to  be  the  former  Hoyt  v. 
Hoyt,  16  N.  J.  L.  143-  See  also  Warwick 
Matlack,  7  N.  J.  L.  165;  Scudder  v.  Scudder, 

IOIn'Cassat?4°."  Vogel,  12  Mo.  App.  326,  it  was 
said-  "  The  words  'justly  due  do  not  nec- 
essarily mean  justly  due  and  presently  pay- 
able- they  mean  that  it  is  a  just  indebtedness. 
But  'it  may  be  this,  and  yet  it  may  be  dcbitum 
in  prxsenti,  solvendum  in  future.  The  words 
'justly  due,'  as  there  used,  refer  to  the  validity 
of  the  claim,  not  to  the  time  of  its  Payment 

The  existence  of  a  claim  against  the  estate 
of  a  deceased  person  which  depends  upon 
some  future  contingency  is  not  a  debt  justly 
due  "  from  the  estate.    Ames  v.  Ames,  128 

MAtSthe7  trial  of  the  question  of  the  validity  of 
a  mortgage  on  personal  property,  given  to 
secure  Sthe  mortgagee  as.  indorser  for  the 
mortgagor,  when  attached  in  the  hands  of  the 
mortgagor,  the  mortgagee  being  summoned  as 
trustee  under  Gen.  Stat.  Mass.,  c.  123,  §§67, 
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KEEP,  KEEPER,  ETC. 


Definition. 


KEEP,  KEEPER,  ETC.  —  To  keep  is  defined  to  mean  primarily,  to  hold; 
to  retain  in  one's  power  or  possession;  not  to  lose  or  part  with;  to  preserve; 
to  maintain.1  A  keeper  is  defined  to  be  one  who  has  the  care,  custody,  or 
superintendence  of  anything;  as  the  keeper  of  a  park,  a  pound,  a  gate,  or  a 
prison.2 


68  (Pub.  Stat.  1882,  c.  161,  79.  8°).  lhe  sum 
"justly  due  "  upon  the  mortgage  lo  be  ascer- 
tained by  the  court  is  that  sum  which  will  fully 
secure  the  mortgagee  against  all  contingent 
future  liabilities  covered  by  the  mortgage. 
Rogers  v.  Abbolt,  128  Mass.  102. 

The  debts  of  an  infant,  when  proved  in  the 
usual  manner,  are  presumed  to  be  justly  due; 
and  when  he  has  promised  to  pay  "  all  that  is 
justly  your  due,"  if  fraud  or  injustice  existed 
the  proof  of  them  devolves  on  him.  Wright  v. 
Steele,  2  N.  H.  51. 

Precatory  Trust.— A  direction  to  "a.zt  justly ' 
has  been  held  not  to  give  rise  to  a  precatory 
trust.    Mussoorie  Rank  v.  Raynor,  7  App.  Cas. 
321. 

1.  Keep  a  Ferry.  —  Benson  v.  New  York,  10 
Barb.  (N.  Y.)  236.  In  this  case  the  city  was 
authorized  by  its  charter  "  to  set  up,  establish, 
keep,  and  maintain  ferries."  And  the  court 
held  that  the  language  was  used  in  the  sense 
of  the  grant  of  a  private  right,  and  not  of  the 
political  power  of  ordering  and  licensing. 

Keeper  of  Ferry.  —  Under  an  act  imposing  1 
penalty  on  a  ferryman  who  took  a  slave  out  of 
the  state,  and,  in  case  the  ferryman  was  a 
slave,  upon  the  owner  or  keeper  of  the  ferry, 
it  was  held  that  keeper  meant  not  the  ferry- 
man, but  a  grantee,  lessee,  or  other  person 
having  a  beneficial  interest  in  and  control  over 
the  ferry.  Covington  Ferry  Co.  v.  Moore,  8 
Dana  (Ky.)  158. 

2.  Schultz  v.  State,  32  Ohio  St.  281.  See 
also  Jennings  v.  Wayne,  63  Me,  468. 

Kept  and  Used.  —  For  construction  of  these 
terms  in  statutes  exempting  property  from 
execution,  etc.,  see  vol.  12,  p.  130.  And  see 
Rowell  v.  Powell,  53  Vt.  303. 

Kept  in  Operation.  (See  also  the  title  Opera- 
tion.)—  A  third  person  agreed  to  pay  to  a 
landowner  interest  on  the  sum  which  had  been 
fixed  by  him  and  a  railroad  company  as  dam- 
ages for  land  taken  for  the  construction  of 
the  railroad,  if  said  railroad  should  be  "  kept 
in  operation."  Upon  the  meaning  of  the 
words  quoted  the  court  said:  "  Construed  in 
this  way,  it  is  clear  that  these  words  were  not 
used  in  a  loose  or  popular  sense,  as  signify- 
ing thai  the  interest  was  to  be  paid  so  long  as 
the  road  was  not  disused  or  abandoned,  nor 
as  relating  solely  to  the  nature  or  extent  of  the 
franchise  which  the  railroad  had  acquired  in 
the  plaintiff's  land;  but  that  they  were  in- 
tended by  the  parties  as  stipulating  for  the 
payment  of  the  interest  while  the  road  was 
beneficially  operated  for  the  reasonable  accom- 
modation of  the  plaintiff  and  those  for  whom 
he  acted  in  negotiating  the  contract."  Jepher- 
son  v.  Hunt,  2  Allen  (Mass.)  423. 

Premises  Kept  or  Used  as  a  Homestead  —  Intent. 
—  See  the  title  Homestkad,  vol.  15,  p.  575. 

Keeping  Gaming  Houses  or  Tables.  —  See  the 
title  Gaming  Houses,  vol.  14,  p.  692. 

Keeping  Disorderly  House.  —  See  the  title  Dis- 
orderly Houses,  vol.  9,  p.  508. 


City  Ordinance  Against  "  Keeping  "  Fowls,  etc. 

—  In  Long  v.  Portland,  151  I  rid.  442,  it  is  said: 
"  Various  definitions  of  the  word  keep  are 
quoted  to  disclose  a  meaning  of  continuance 
or  of  considerable  duration.  The  idea  of 
maintaining  or  continuing  to  possess  or  con- 
trol for  a  considerable  period  is  agreeable  to 
the  purpose  of  preventing  a  nuisance."  And 
in  that  case  it  was  held,  where  an  ordinance 
forbade  the  keeping  of  chickens  within  the 
city,  that  a  dealer  who  retained  a  large  number 
of  chickens  on  the  grounds  of  the  railroad 
company,  from  Saturday  to  Monday,  did  not 
violate  the  ordinance. 

Prohibiting  the  "  Keeping  "  of  Hazardous  Arti- 
cles on  Insured  Premises.  —  See  the  title  Fire 
Insurance,  vol.  13,  p.  292;  also  Krug  v.  Ger- 
man F.  Ins.  Co.,  147  Pa.  St.  272;  Biggs  v. 
Mitchell,  2  B.  &  S.  523,  no  E.  C.  L.  523. 

Keeping  Intoxicating  Liquors  for  Sale,  etc.  — 
See  the  title  Intoxicating  Liquors,  vol.  17,  p. 
189. 

Engaged  in  or  Keeping  a  Business.  —  See  Busi- 
ness, vol.  5,  p.  71,  and  the  title  Intoxicating 
Liquors,  vol.  17,  p.  379. 

Keep  in  the  Sense  of  Preserve.  —  The  defend- 
ant contracted  10  deliver  to  the  plaintiff  in 
Europe  a  number  of  cases  of  lobsters  in  flat 
cans,  and  agreed  that  the  contents  of  said  cans 
should  keep  in  Europe  for  at  least  nine  months 
from  the  date  of  delivery.  It  was  held  that 
the  stipulations  as  to  keeping  and  as  to  free- 
dom from  smut,  etc.,  were  warranties,  the 
proper  lernedv  for  which  was  an  action  for 
damages.  Wurzburg  v.  Andrews,  28  Nova 
Scotia  387. 

Keeping  Fish. —  An  indictment,  under  stat- 
ute, for  entering  an  inclosed  park  and  taking 
fish,  bred,  kept,  and  preserved  there,  is  not 
sustained  in  a  case  where  a  river  flowed 
through  the  park  uninterruptedly  without  any 
obstruction  to  keep  the  fish  there,  and  where 
nothing  was  done  to  stock  the  river.  Rex  v. 
Carradice,  I  R.  &  R.  C.  C.  205. 

To  Keep  as  a  Synonym  of  to  Ketain.  —  See 
Richardson  v.  Seevers,  84  Va.  269. 

Keeping  a  Bar  —  Keeping  in  the  Sense  of  Hav- 
ing. —  State  v.  Wright,  5  R.  I.  290. 

And  in  Biggs  v.  Mitchell.  2  B.  &  S.  523,  no 
E.  C.  L.  523,  "  have  "  and  keep,  it  is  said,  may 
be  used  synonymously.  But  in  Shelley  v. 
Bethell,  12  Q.  B.  D.  11,  the  terms  are  dis- 
tinguished. 

Keep  in  Will  Implying  a  Gift. —  Hasley  v. 
Hasley,  25  La.  Ann.  604. 

Keep  and  Maintain.  —  See  the  titles  Dis- 
orderly Houses,  vol.  9,  p.  508;  Gaming 
Houses,  vol.  14,  p.  693;  Intoxicating  Liquors, 
vol.  17,  p.  189.  And  see  State  v.  Hanchett,  38 
Conn.  38. 

Same  —  Persons   Co-operating,  —  In   State  v. 

Cox,  52  Vt.  473,  it  is  said:  "  The  words  '  keep- 
ing and  maintaining,'  in  their  meaning,  are 
applicable  lo  persons  who  are  co-operating  in 
the  process  of  instituting  and  administering 
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the  establishment  declared  lo  be  the  nuisance, 
whaiever  may  be  the  peculiar  relation  they 
sustain  to  it  and  _  to  each  other  in  rendering 
such  co-operation." 

Keep  Premises  in  Repair.  —  See  the  title  Land- 
lord and  Tenant,  post.  _ 

"Keeping  the  Same  in  Repair."  —  A  devise  ol 
realtv  to  A.  for  life,  he  "  keeping  the  same  in 
repai'r  "  has  been  held  to  give  the  remainder- 
man a  right  of  action  against  the  executors  of 
A  if  the  property  is  allowed  to  go  out  of  re- 
pair and  the  measure  of  damages  is  the  sum 
reasonably  necessary  to  put  the  property  in 
that  state  of  repair  in  which  A.  ought  to  have 
left  it.  Stroud's  Jud.  Diet.  415;  Woodhouse 
v  Walker,  5  Q.  B.  D.  404;  In  re  Wilhames, 
52  L.  T.  N.  S.  41;  Batthyany  v.  Walford,  33 
Ch.  D.  630.  See,  however,  In  re  Cartwright, 
41  Ch.  D.  532. 

"  Cost  and  Expense  of  Keeping  "  a  Jail  —  Illinois 
Statute.  — See  Goff  v.  Douglas  County,  132  III. 

^Sheriff  to  Supply  Everything  Necessary  for  Keep- 
ing Prisoners.  —  A  requirement  that  the  sheriff 
shall  supply  meat,  drink,  fuel,  and  everything 
necessary  for  keeping  prisoners,  at  his  own 
expense,  refers  to  their  maintenance,  and  not 
to  their  protection  or  custody.  Mitchell  v. 
Leavenworth  County,  18  Kan.  188. 

A  Requirement  that  the  Sheriff  Shall  Keep  the 
Jail  does  not  impose  on  him  "  the  duty  to 
construct  a  jail,  or  furnish  the  bolts,  bars,  and 
keys  of  the  prison;"  nor  of  employing  guards 
where  the  jail  is  insufficient.  Mitchell  v. 
Leavenworth  Countv,  18  Kan.  188. 

The  Care  and  Keeping  of  a  Schoolhouse  was  by 
statute  intrusted  to  the  school  board.  In  con- 
struing this  statute  the  court  said:  "And 
'  care  and  keeping,'  when  used  in  connection 
with  a  trust  like  this,  imply  the  right  to  pre- 
serve the  building  in  the  condition  in  which  it 
is  placed  in  their  custody,  to  make  good  the 
waste  and  injury  to  which  all  buildings,  and 
especially  public  buildings  like  the  school- 
house,  are  subjec! ;  in  other  words,  to  repair. 
II.  may  not  imply  the  right  to  remodel  or  im- 
prove,'but  it  implies  the  right  to  do  all  that 
may  come  fairly  and  sttictly  within  the  term 
'  repair.'  "  Conklin  v.  School  Dist.  No.  37, 
22  Kan.  521, 

To  Keep  a  Street  or  Bridge.  —  A  city  was 
bound  to  keep  its  streets,  sidewalks,  and 
bridges  in  a  reasonably  safe  condition.  In 
determining  the  meaning  of  this  obligation, 
the  court  in  City  of  Atlanta  v.  Buchanan,  76 
Ga.  5S9.  said:  "  '  To  keep,'  applied  to  streets, 
sidewalks,  and  bridges,  might  very  reasonably 
include  the  idea  expressed  by  the  words  to 
construct,'  'to  make,'  especially  when  coupled 
with  the  words  '  in  a  reasonably  safe  con- 
dition for  travel.'  To  keep  a  street  in  such 
safe  condition  means  to  have  it  so,  to  make 
and  remake  it  so,  to  consiruct  that  sort  of 
bridge,  and  reconstruct  it  when  rotten  or  out 
of  repair." 

Properly  Keeping.  —  Where  a  statute  provides 
for  the  keeping  of  perishable  property  in 
custodia  leqis,  keeping  is  used  synonymously 
with  "  poverty  keeping."  Jolley  v.  Hardeman, 
(Ga.  igoo)  36  S.  E.  Rep.  Q53-  „  , 

Keeping  House  —  Insolvency  and  Bankruptcy. 
—  If  a  trader  is  denied,  when  at  home,  to  a 
creditor  who  merely  demands  payment  of  a 


debt,  but  does  not  ask  to  see  him  personally, 
this  is  not  evidence  of  a  beginning  to  keep 
house  so  as  to  constitute  an  act  of  bankruptcy. 
But  if  a  trader  withdraws  from  one  part  of 
his  house  where  he  had  before  usually  sat, 
and  where  there  was  free  access  to  him,  to  a 
more  retired  part  of  it,  to  avoid  personal  appli- 
cations for  money,  by  means  whereof  his 
creditors  are  prevented  from  importuning  him, 
this  is  a  beginning  of  keeping  house  within 
the  meaning  of  the  siatute.  Dudley  v. 
Vaughan,  1  Campb.  271. 

And  where  a  debtor  ordered  his  servants  to 
admit  no  one  whom  they  did  not  know,  as  he 
feared  arrest,  and  no  one  was  admitted  until 
his  identity  was  first  ascertained  from  a 
window,  he  begins  to  keep  his  house,  etc. 
Harvey  v.  Ramsbottom,  1  B.  &  C.  55,-8  E.  C. 
L.  25.  See  also  the  title  INSOLVENCY  and 
Bankruptcy,  vol,  16,  p.  670;  and  see  Cuin- 
ming  v.  Bailv,  6  Bing.  370,  19  E.  C.  L.  104. 

Keeping  for  Purposes  of  Sale  and  Delivery.  —  A 
statute  prohibited  the  keeping  of  intoxicating 
liquors  for  sale  and  delivery  within  the  state. 
In  construing  this  statute  the  court  said: 
"  The  words  '  and  delivery  '  must  be  held  to 
have  been  inserted  by  way  of  limitation,  so 
as  to  make  the  keeping  of  the  prohibited 
liquors  for  sale  within  this  state  lo  be  used  as 
a  beverage  criminal  only  when  the  keeper  in- 
tends not  only  to  sell,  but  also  to  deliver  as 
well  as  to  sell,  within  this  state."    State  v. 

Murphv,  15  R  I-  543- 

Keep' Down  Interest.  —  A  turnpike  act  pro- 
vided that  the  money  received  by  the  company 
should  be  applied,  among  other  things,  to 
keeping  down  the  interest  of  principal  moneys 
borrowed  on  the  credit  of  the  act,  and  to  re- 
paving  the  principal.  Keeping  down  the  inter- 
est was  held  to  mean  paying  the  interest 
periodically,  as  it  became  due,  and  did  not  in- 
clude the  payment  of  arrears,  which  must  be 
provided  for  as  principal.  Reg.  v.  Hutchin- 
son, 4  El.  &  Bl.  200,  82  E.  C.  L.  200 

Keeping  Animals.  —  A  mortgage  of  live  stock 
provided  that  the  mortgagee,  in  case  of  default 
in  payment  of  the  debt,  might  take  possession 
of  the  mortgaged  property  and  sell  the  same 
at  public  auction,  or  so  much  thereof  as  should 
be  sufficient  to  pay  the  amount  due  or  to  be- 
come due,  with  all  reasonable  costs  pertaining 
to  the  taking,  keeping,  advertising,  and  selling 
of  the  same.  In  construing  this  mortgage  the 
court  said:  "  The  word  keeping,  as  used  in  the 
above  quoted  clause  of  the  mortgage,  evi- 
dently means  the  keeping  of  the  property  after 
the  taking  and  pending  the  advertising  before 
sale  When  the  subject  of  the  mortgage  con- 
sists of  inanimate  chattels  it  includes  storage, 
and  in  many  cases  insurance;  but  I  never 
knew  of  a  case  where  it  was  held  to  include 
the  expense  of  keeping  while  the  mortgaged 
property  remained  in  the  possession,  real  or 
constructive,  of  the  mortgagor.  State  Bank 
v.  Lowe,  22  Neb.  72. 

In  an  act  making  it  unlawful  to  allow  ani- 
mals to  go  "  at  large  without  a  keeper,  the 
phrase  quoted  means  without  the  charge  ot 
anyone  having  the  right  of  control.  Jennings 
v  Wayne,  63  Me.  468. 

Keeping  a  Dog  —  Liability  for  Damages.  - 
Where  a  dog  is  owned  by  a  member  of  a  firm, 
and  is  in  the  keeping  of  the  firm,  an  action 
Volume  XVIII. 


Definitions. 


KELP  SHORE— KENO. 


Definitions. 


KELP  SHORE. —  See  note  i. 
KENO.  —  See  note  2. 

may  properly  be  maintained  against  the  owner, 
as  owner  and  keeper.  Grant  v.  Ricker,  74  Me. 
487. 

In  Boylan  v.  Everett,  172  Mass.  453,  it  was 
held  that  the  fact  lhat  the  owner  of  premises 
allowed  a  dog  to  stay  upon  them,  occasionally 
feeding  and  petting  it,  did  not  constitute  him 
the  keeper  of  the  dog  as  a  matter  of  law.  To 
the  same  effect  see  O'Donnell  v.  Pollock,  170 
Mass.  444.  See  also  the  cases  cited  in  the  title 
Animals,  vol.  2,  p.  375  et  se<7- 

Same  —  Place  of  Keeping.  —  In  Com.  v. 
Palmer.  134  Mass.  542,  it  is  said:  "  If  the 
owner  of  a  dog  takes  it  with  him  10  a  place 
which  is  his  home  for  the  time  being,  where 
he  lives  while  engaged  in  the  ordinary  prose- 
cution of  his  business,  which  is  not  merely  a 
temporary  place  of  stopping  when  hunting  or 
traveling,  we  think  he  may  be  said  to  keep  his 
dog  there." 

Keeping  a  Billiard  Table. —  The  complaint 
charged  that  a  minor  played  a  game  of  billiards 
on  a  billiard  table  kept  by  the  defendant  for 
profit.  It  was  held  that  the  defendant  was 
sufficiently  charged  with  being  the  keeper  of 
the  billiard  table,  although  the  word  keeper 
found  in  the  statute  was  not  used  in  the  com- 
plaint.   Gallagher  z.  State,  26  Wis.  423. 

Keep  the  Jury.  —  Under  his  oath,  an  officer 
in  charge  of  the  jury  was  "  well  and  truly  to 
keep  the  jury."  It  was  held  that  if  the  officer 
permitted  the  jury  or  any  of  them  to  depart 
from  his  custody  or  superintendence  he  could 
not  be  said  to  keep  them.  State  v.  Prescott,  7 
N.  H.  287.  See  also  the  title  Jury  and  Jury 
Trial,  vol.  17,  p.  1086. 

Requiring  Insured  to  Keep  Watchman  on  Prem- 
ises. —  See  the  title  Fire  Insurance,  vol.  13, 
p.  283  et  seq. 

Keep  Her  Course.  —  It  has  been  held  that  this 
term  as  applied  to  vessels  has  no  reference  to 
the  speed  of  the  vessels.  The  Beryl,  9  P.  D. 
137.  Compare  The  Britannia,  153  U.  S.  130. 
See  also  the  title  Navigation. 

"Keeping  Company." — In  Slate  v.  Payson, 
71  Iowa  542,  it  was  held  that  in  a  prosecution 
for  seduction,  evidence  that  the  prosecuting 
witness  had  frequently  been  seen  going  home 
with  another  man  was  not  material  to  contra- 
dict her  testimony  that  she  had  never  "  kept 
company  "  with  another  man.  The  court  said: 
"  The  prosecutrix  may  have  understood  '  keep- 
ing  company  '  as  something  materially  differ- 
ent from  walking  home  with  a  gentleman.'' 

In  a  prosecution  for  bastardy,  the  complain- 
ing witness  spoke  of  herself  as  an  unmarried 
woman  ai  the  time  of  the  trial,  and  of  the  de- 
fendant as  having  "  kept  company  "  with  her 
for  a  year  and  a  half.  It  was  held  that  the 
jury  might  properly  understand  this  as  mean- 
ing that  the  defendant  had  been  paying  his 
addresses  to  her  with  a  view  to  marriage,  thus 
implying  that  she  was  an  unmarried  woman. 
Durham  v.  People,  49  111.  233. 

Keeping  a  Woman.  (See  also  the  title  Libel 
and  Slander,  post.) —  In  Payne  v.  Tancil,  (Va. 
1900)  35  S.  E.  Rep.  726,  it  is  said :  ' '  The  words 
keep  or  keeping  have  no  doubt  several  mean- 
ings, but  their  signification  in  a  particular  case 
depends  upon  the  context — the  words  with 


which  or  the  circumstances  under  which  they 
are  used.  But  when  it  is  said  in  reference  to 
a  woman  that  a  man  is  '  keeping  her,'  or  of  a 
man  that,  he  is  '  keeping  a  woman,'  the  ordi- 
nary and  popular  construction  of  that  language 
is  that  the  relation  between  the  parties  is  one 
which  involves  criminal  intercourse."  In 
McBrayer  v.  Hill,  4  Ired.  L.  (N.  Car.)  136,  an 
action  for  slander,  the  words  spoken  were  that 
the  plain  tiff  kept  another's  wife.  The  court 
said  that"  the  word  kept,  used  in  that  con- 
nection, had  a  common  and  well-established 
sense,  and  denoted  habitual  and  criminal 
carnal  connection."  So  in  Downing  v.  Wilson, 
36  Ala.  717,  it  was  held  that  to  say  of  a  woman 
that  a  certain  man  "  keeps  her"  involves  a 
charge  of  illicit  sexual  intercourse.  See  also 
Carslake  v.  Mapledoram,  2  T.  R.  473- 

Keep  Open.  (See  also  the  titles  Intoxicating 
Liquors,  vol.  17,  P-  349  et  sc1->'  Sunday.)-— 
"  To  keep  open  "  has  been  said  to  imply  "  a 
readiness  to  carry  on  the  usual  business 
therein."    Lynch  v.  People,  16  Mich.  477. 

Same  —  Street.  —  A  reservation  in  a  deed,  of 
a  street  to  be  "  ket>t  open,"  gives  the  owners 
of  the  easement  a  light  to  an  unobstructed 
street,  and  the  owners  of  the  servient  tene- 
ment cannot  place  a  fence  across  it.  though 
there  be  therein  a  gate  through  which  the 
owners  of  the  easement  may  have  free  pass- 
age. Patton  v.  Western  Carolina  Educational 
Co.,  101  N.  Car.  408. 

Keeper  of  Property  Attacked. —  In  Cutter  v. 
Howe,  122  Mass.  543,  the  court  said:  "The 
specific  items  objected  to  are  keeper  and 
•  custody.'  The  former  of  these  words  has 
been  long  known  to  the  profession  in  all  parts 
of  the  commonwealth,  and  has  a  well-under- 
stood meaning;  the  latter  is  of  more  recent 
use,  and  perhaps  is  to  a  considerable  extent  of 
local  use,  and  its  meaning  not  so  well  under- 
stood. So  far  as  we  can  learn  from  the  facts 
before  us,  it  is,  in  this  case,  probably  used  to 
denote  the  responsibility  which  the  officer  is 
under  when  he  puts  a  keeper  over  property  at 
the  price  of  three  dollars  per  day,  which  re- 
sponsibility is  charged  at  the  rate  of  one  dollar 
per  dav  for  the  officer." 

Restaurant  Keeper.  (See  also  the  title  Restau- 
rants.)—  A  restaurant  keeper  is  a  caterer  who 
keeps  a  place  for  serving  meals;  who  provides, 
prepares,  and  cooks  raw  material  to  suit  the 
taste  of  his  patrons.  In  re  Ah  Yovv,  59  Fed. 
Rep.  562. 

Ship  Keeper.  —  See  Ship  Keeper,  and  the  title 
Ships  and  Shipping. 

1.  Kelp. shore  probably  includes  the  land  be- 
tween high  and  low  water  mark;  but  where  a 
conveyance  of  land  with  a  kelp  shore  gave 
metes  and  bounds  which  clearly  excluded  the 
land  between  high  and  low  water  mark,  it  was 
held  that  such  land  was  not  included,  and 
that  parol  evidence  could  not  be  received  to 
show  that  it  was  included.  Boyle  v.  Mulhol- 
land,  10  Ir.  C.L.  150. 

2.  Keno.  —  Keno  is  a  gambling  device.  See 
Portis  V.  Slate.  27  Ark.  361;  Trimble  v.  State, 
27  Ark.  359;  Miller  v.  State,  48  Ala.  125.  See 
also  the  titles  Gaming  Houses,  vol.  14,  pp.  "07. 
708;  Gaming,  vol.  14,  p.  684. 
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Definitions. 


Definitions. 

KEROSENE.  (See  also  the  title  Fire  INSURANCE,  vol  13,  p.  290;  and  see 
Oil  V- A  mixture  of  certain  liquid  hydrocarbons  used  for  purposes  of  1  tu- 
rn nation  It  has  been  prepared  from  bituminous  coal  and  various  other  articles, 
but  at  present  its  practical  source  is  petroleum,  from  which  it  is  obtained  by 
nrocesses  of  distillation  and  refinement.1 

processes  o  ^  _  ^        {_  ^  portable  instrument  oi  metal  for  shooting 

a  lockbolf  an  instrument  formed  with  cavities  or  interstices  corresponding 
to  the  wards  of  a  lock,  by  which  the  bolt  is  moved  backwards  or  forwards.* 
The  word  "toy"  in  a  statute  enumerating  implements  of  housebreaking, 
would  comprehend  a  skeleton  key,  and  any  kind  of  key  capable  of  being 
eTolovedTor  purposes  of  housebreaking.*  The  keys  of  a  house  follow  the 
inheritance  but  they  are  not  fixtures  so  as  not  to  be  the  subjects  of  larceny  * 
T hi  del  very  o  the  key  of  a  warehouse  in  which  goods  are  lodged  is  good  as 
I  symbS  delivery  of  the  goods,  so  as  to  divest  the  vendors  possession 

andTheewld»Key»or«ftuay»  is  defined  to  mean  a  wharf  at  which  to  land  or 

ShiPKegy0agedJs0rtireamSoney  or  toll  taken  for  lading  or  unlading  wares  at  a  key 

°r  ^KICKING  CARS.  (See  also  Flying  Switch,  vol.  13,  p.  725  ;  and  see  the 
title  Crossings,  vol.  8,  p.  419-)  —  See  note  7 


1  Kerosene  is,  in  a  commercial  sense,  a  re- 
fined coal  or  earth  oil,  and  is  embraced  within 
those  terms  as  used  in  an  insurance  policy. 
Bennett  v.  North  British,  etc.,  Ins.  Co.,  81  N . 

Y'judi3cial  Notice. -The  legislature  of  New 
York  having  declared  that  certain  grades  ot 
kerosene  are  proper  and  safe  to  use,  a  court 
will  not  take  judicial  notice  that  kerosene  is  an 
•'  inflammable  fluid  "  within  the  meaning  ot  an 
insurance  policy;  this  must  be  proved  as  a  fact. 
Woodw.  Notlh  Western  Ins.  Co.,  46  N.  Y.  421. 

"  The  policy  forbids  the  use  of  campnene, 
spirit  gas,  or  any  burning  fluid  or  chemical  oil. 
It  was  proved  that  kerosene  was  used. 
The  defendant's  witness  stated  that  he  did  not 
know  what  chemical  oil  meant,  and  he  stated 
how  kerosene  was  made  from  petroleum.  We 
cannot  hold,  aside  from  proofs,  that  kerosene 
comes  under  the  words  '  burning  fluid  any 
more  than  it  did  under  the  words  '  inflamma- 
ble fluid.'    '  Burning  fluid,'  in  this  position, 
cannot  mean  every  fluid   that  will  burn 
Mark  v.  National  F.  Ins.  Co    24  Hun  (N  Y  ) 
565.    And  see  Morse  v.  Buffalo  F.  &  M.  Ins. 
Co.,  30  Wis.  534,  It  Am.  ReP'  537- 

2.  Encyc.  Diet.  .  „  „ 

3.  Burglary.    (See  also  the  title  Burglary, 
vol.  5,  p  6g.)-Reg.  v.  Oldham,  14  Eng.  L 
&  Eq  568,  2  Den.  C.  C.  472,  where  it  is  held 
that  keys  are  implements  of  housebreaking 
within  14  and  15  Vict.,  c.  19,  §  1. 

It  is  not  housebreaking  to  enter  by  means 
of  a  key  left  in  the  door  locked  on  the  outside. 
Alston  v.  Forrest,  1  Swint.  (Sc.)  433- 

4  Hoskins  v.  Tarrance,  5  Blackf.  (Ind.)  417- 

See  generallv  the  title  Larceny,  post. 

5.  Chaplin  v.  Rogers,  1  East  192;  Benj.  on 
Sales,  §  1043  (6th  Am.  ed.).  See  generally  the 
titles  Sales;  Vendor's  Liens. 

6  Rowan  v.  Portland,  8  B.  Mon.  (Ky.)  252 
See  also  Quay,  and  see  the  title  Wharves  and 
Wharfage.  „=  „ 

7  Kicking  Cars. —  In  railroad  language,  a 
car  is  kicked  by  the  locomotive  when  it  is  put 


in  motion  by  a  push  from  the  locomotive,  and 
cau=ed  to  go  under  the  influence  of  the  mo- 
mentum thus  acquired.  Chicago,  etc.  R.  Co. 
v.  Champion,  9  Ind.  App.  510,  53  Am.  St.  Kep. 
357;  Chicago,  etc.,  R.  Co.  v,  O'Neil,  172  111. 
ilr  Mark  v.  St.  Paul,  etc.,  R.  Co.,  32  Minn. 
210.'  See  also  Howard  v.  St.  Paul,  etc.,  K. 
Co.,  32  Minn.  214. 

Running  Switch  and  Kicking  Cars.  — On  the 
trial  of  an  action  against  a  railroad  company 
for  a  homicide  alleged  to  have  been  caused  by 
the  negligent  kicking  of  a  car,  it  was  held  that 
in  the  absence  of  evidence  showing  that  a 
"  running  switch  "  and  a  kick  were  the  same 
thing  it  was  erroneous  to  admit  in  evidence 
against  the  defendant  one  of  its  rules  which 
related  exclusively  to  running  switches;  and 
that  more  especially  was  this  (rue  if  it  affirma- 
tively appeared  from  the  evidence  tnat  the  two 
things  were  essentially  different.  Georgia  R., 
etc.,  Co.  v.  Fitzgerald,  108  Ga.  507-  See  also 
Running  Switch.  ,  , 

Negligence.  —  "  '  Making  flying  switch  and 
'kickiJi  cars'  are  terms  denoting  very  nearly 
the  same  thing.    In  the  former  the  engine 
may  be  in    front,  and  upon  being  discon- 
nected the  rear  cars  may  be  run  upon  an- 
other track  while  still  rolling.    In  kvckinp 
cars  '  the  disconnected  cars  are  given  their 
impetus  by  a  backward  motion  of  the  engine, 
whS   doe's  not   follow    them  ^VmT 
principle  of  law  applies.    In  Schindler  v.  Mil- 
waukee, etc.,  R-  Co.,  87  Mich.  410,  it  «  said 
'  It  is  gross  negligence  to  kick  a  car  across  a 
highway,  unattended.'    Kay  v  Pennsylvania 
R.  Co.,  65  Pa.  St.  269;  Kentucky  Cent.  R.  to. 
v.  Smith,  93  Ky.  452;  Illinois  Cent   R.  Co. 
v.  Baches,  55  HI-  379!  [Pmney  ».  M«sotori, 
etc    R.  Co..  71  Mo.  App.  577]-    Here  the  only 
net  son  who,  the  defendant  contends,  was  on 
the  train,  wasan  eighteen-year-old  negro,  and 
he  was  not  on  the  end  of  the  bactang 
but  savs  he  was  between  two  cars,  to  put  on 
brakes."    Bradley  v.  Ohio  River,  etc.,  R.  to., 

126  N.  Car.  735-  „TT, 
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CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopaedia  of  Pleading  and  Practice, 
vol.  12,  p.  825. 

For  other  matters  of  SUBSTANTIVE  Taw  and  EVIDENCE  related  to  this  subject,  see 
the  following  titles  in  this  work:  ABDUCTION,  vol.  1,  p.  162;  APPREN- 
TICES, vol.  2,  p.  488;  ASSAUIT  AND  BATTERY,  vol.  2,  p.  952; 
EXTRADITION,  vol.  12,  p.  598;  FALSE  IMPRISONMENT,  vol.  12, 
p.  719;  FALSE  PRETENSES  AND  CHEATS,  vol.  12,  p.  792;  SEA- 
MEN; SLA  VES  AND  SLA  VER  Y. 

I.  Definition.  —  Kidnapping,  at  common  law,  is  '•  the  forcible  abduction 
and  conveying  away  of  a  man,  woman,  or  child  from  their  own  country  and 
sending  them  to  another."1  The  offense  is  considered  but  an  aggravated 
species  of  false  imprisonment,  and  all  the  ingredients  of  the  latter  are  neces- 
sarily embraced  in  the  former.2  There  have  been  many  statutory  enactments 
on  the  subject;  some  merely  declaratory  of  the  common  law,  others  modifying 
it  in  some  particulars,3  which  latter  will  appear  in  the  subsequent  parts  of  this 
article. 

II.  The  Constituent  Elements — 1.  Necessity  for  Force.  —  Under  the 
Illinois  statute  defining  the  offense  in  the  terms  of  the  text,  it  was  considered 
that  physical  force  and  violence  were  unnecessary,  but  that  it  was  sufficient  if 
the  mind  of  the  person  was  operated  on  by  "  falsely  exciting  the  fears,  by 
threats,  fraud,  or  other  unlawful  or  undue  influence,  amounting  substantially 
to  a  coercion  of  the  will,"  as  a  substitute  for  violence.4    And  in  an  early 

1.  Definition. —  4  Bl.  Com.  2ig;  1  East  F.  C.         3.  See  the  various  statutes. 

430;  Castillo  v.  State,  29  Tex.  App.  127:  Click  4.  Force  as  an  Element.  —  Moody  v.  People, 

v.  State,  3  Tex.  282;  Smith  v.  State,  63  Wis.  453.  20  III.  316. 

2.  See  the  cases  in  the  preceding  note,  quot-  Question  for  Jury. —  In  the  case  just  cited  it 
ing  Roscoe  on  Evidence  465.  was  held  proper  to  call  the  jury's  attention  to 

As  to  false  imprisonment,  see  the  article  on  the  age  and  condition  of  the  prosecuting  wit- 
that  subject,  vol.  12,  p.  719.  ness,  her  intelligence,  the  representations  of 

Extradition  Treaty.  —  For  a  definition  of  kid-  the  defendants  to  her,  and  their  conduct  and 

napping  in  the  extradition  treaty  with  Mexico,  object  in  her  removal,  and  to  leave  the  jurors 

see  Benson  v.  McMahon,  127  U.  S.  457.    See  to  determine  from  this  and  the  other  circum- 

a!so  the  extradition  treaties  with  the  several  stances  of  the  case  the  guilt  or  innocence  of 

countries.  the  defendants. 
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Arrest  by  Officer. 


\T,n ,  fTantdshire  case  actual  force  and  violence  were  held  to  be  not  essential  in 
the cal of  a child  under  ten  years  of  age.'  The  Texas  statute  expressly  dis- 
penses whh  force  as  an  element  of  the  offense  in  the  case  of  a  female  under 

^^^a^^eT-The  offense  in  question  is  not  committed  if  the  per- 
son taken  away,  being  capable  in  law  of  consenting,  goes  voluntarily  without 
ob  ection  in  the  absence  of  fraud  or  deception ; »  but  not  so  of  a  child  of  ten- 
der  veirs  as  the  law  presumes  that  it  is  incapable  of  giving  consent .* 
der  years  as  tne  i*    i  m        u    consent  has  been  obtained  by  decep- 

tion/^SI T^l^L  such  consent  a  nullity,  and  the  act  as  against  the 

^3?  Arrest  by  Officer.  -  An  officer  regularly  acting  in  his  official  capacity  in 


1.  State  v.  Rollins,  8  N.  H.  550.    See  also 
State  v  Farrar,  41  N.  H.  53. 

2.  Castillo  v.  State.  29  Tex.  App.  127. 

3  Consent  of  Person  of  Mature  Age  —  A  Good 
Defense.  -  John  v.  State,  6  Wyo.  203.  See  also 
Click  v.  State,  3  Tex.  284. 

Texas  Statute.  -  That  the  offense  in  the  case 
of  a  female  under  fifteen  years  of  age,  may, 
under  the  Texas  Penal  Code,  art.  525,  be  com- 
mitted without  the  use  of  force  does  not  dis- 
pense with  the  non-consent  of  the  female, 
whatever  her  age  may  be.  Castillo  tr.  State, 
29  Tex.  App.  127;  Olivarez  v.  State,  (Tex.  App. 
tShoI  ij  S  W  Rep.  1012. 

4  Child 'of  Tender  Years  Incapable  of  Giving 
Consent.  -  U.  S.  v.  Aucarola,  17  Blatchf  (U. 
S  )  423-  State  v.  Rollins,  8  N.  H.  565;  State  v. 
Farrar,  41  N.  H.  53!  Com.  v.  Robinson. 
Thatcher  Cr.  Cas.  488;  John  v.  Stats.  6  Wyo. 

2°Taking  Child  in  Custody  under  Divorce  Proceed- 
ings —  Where  the  custody  of  a  child  was 
awarded  to  one  of  its  parents  upon  a  decree 
for  divorce,  it  was  held  that  the  other  parent 
who  seized  and  carried  it  off.  was  guilty  of 
kidnapping,  as  taking  a  child  from  us  lawful 
custody  is  taking  it  without  its  consent  as  a 
matter  of  law.    State  v.  Farrar,  41  N.  H.  53- 

So  too  the  offense  was  held  to  be  com- 
mitted, where  a  third  person,  by  request  erf  the 
parent  not  having  custody  of  the  child,  seized 
it  and  carried  it  away  from  a  school  to  which 
it  had  been  sent  by  the  parent  entitled  to  its 
custody.    Com.  v.  Nickerson,  5  Allen  (Mass.) 

5IUnder  the  Georgia  Code,  §  4368,  if  a  child  has 
neither  parent  nor  guardian  it  must  be  for- 
cibly maliciously,  or  fraudulently  led  taken 
or  carried  away  against  its  own  will  and 
without  its  consent,  to  constitute  kidnapping; 
but  where  it  has  a  parent  or  guardian,  it  these 
things  should  be  done  against  the  will  and 
without  the  consent  of  the  parent,  irrespective 
of  that  of  the  child,  this  would  complete  the 
offense.  Gravett  v.  State,  74  Ga  191 ;  Thweatt 
■v.  State,  74  Ga.  821.  See  also  Pruitt  v.  State, 
102  Ga.  688.  , 

In  Gravelt  v.  State,  74  Ga.  191,  where  the 
defendant,  a  married  man,  took  away  a  girl 
under  the  age  of  eighteen,  with  her  consent 
but  against  the  wishes  of  her  father  of  which 
it  was  shown  by  the  evidence  the  defendant 
had  knowledge,  it  was  held  under  the  statute 
to  be  kidnapping.  And  the  same  result  was 
reached  in  Thweatt  v.  Georgia,  74  Ga.  821 
where  the  defendant  was  a  married  man,  and 


the  girl's  parents  did  not  consent  to  or  have 
any  knowledge  of  the  affair.  _ 

In  Cochran  v.  State,  91  Ga.  763,  it  was  held 
that  a  '°male  fourteen  years  old  being  com- 
petent to  contract  marriage,  and  the  validity 
of  her  marriage  not  depending  on  the  consent 
of  her  parents  or  guardians,  it  was  not  kid- 
napping for  a  man,  not  himself  under  any 
disability,  to  take  her  away  from  her  parents 
against  their  will,  for  the  purpose  of  marrying 
her  which  marriage  is  actually  consummated, 
the'girl  heiself  freely  consenting,  and  no  force 
or  fraud  being  used  against  her  or  her  parents. 

5.  Consent  Induced  by  Fraud  —  No  Defense.  — 
John  v.  State,  6  Wyo.  203.  _ 

Under  the  Indiana  Statute  it  is  kidnapping 
to  fraudulently  decoy  a  person  from  his  place 
of  residence.  Of  course,  under  this  provision 
force  is  not  contemplated,  as  there  could  be  no 
such  thing  as  "  forcibly  decoying"  a  person, 
etc  Fberling  v.  State,  136  Ind.  117.  In  this 
case  the  court  declared  the  circumstances 
disclosed  no  element  of  fraud. 

New  York  Statute  —  Inveiglement.  —  In  People 
v  De  Leon,  109  N.  Y.  226,  affirming  47  Hun 
(N  Y  )  30S,  it  was  held  that  the  defendant  had 
"  inveigled  "  the  complainant,  within  the  kid- 
napping statute,  when  he  procured  her  consent 
to  go  out  of  the  country  upon  the  pretense  that 
honest  employment  had  been  secured  for  her 
there,  while  in  fact  his  secret  design  was  that 
she  should  become  an  inmate  of  a  brothel. 

On  the  other  hand,  in  People  v.  Fitzpatrick, 
57  Hun  (N.  Y.)  459,  8  N.  Y.  Crim.  81,  there 
was  held  to  be  no  inveiglement  where  the  com- 
plainant was  induced  to  go  to  a  foreign  country 
bv  the  promise  of  honest  employment  at  a 
specified  compensation,  he  having  received 
employment  but  at  a  lower  rate  of  pay,  and  it 
appearing  that  the  defendant  had  reason  to 
believe  that  his  assurance  would  not  prove  true 
as  to  the  rate.  . 

Making  Intoxicated.  -  In  Hadden  v.  People, 
2K  N  Y  373  it  was  held  that  procuring  Ihe 
intoxication  of  a  sailor  with  the  design  ot 
o-etting-  him  on  board  a  ship  in  that  condition 
without  his  consent,  and  thus  taking  him  on 
board,  was  kidnapping  within  the  meaning  of 
the  statute  (2  Rev.  Stat.  N.  Y.,  p.  664,  £  28),  as 
much  so  as  if  it  had  been  done  by  force  over- 
coming his  resistance  when  in  full  strength 
and  it  was  immaterial  whether  the  prisoner  did 
the  acts  in  person  or  caused  or  advised  their 
being  done,  or  that  the  ship  was  not  in  fact 
destined  to  leave  the  state.  And  see  In  re 
Kelly  46  Fed.  Rep.  653,  decided  under  an 
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executing  a  warrant  regularly  issued  by  a  court  of  competent  jurisdiction 
does  a  lawful  act  and  is  not  guilty  of  kidnapping.1 

4.  The  Unlawful  Taking  Away  —  a.  At  Common  Law.  —  As  appears  from 
the  definition  above  given,  at  common  law  the  conveying  of  the  person  from 
his  own  country  to  another  was  a  necessary  element  of  the  offense.8  But  in 
New  Hampshire  it  was  held  to  be  not  necessary  that  the  party  should  be  car- 
ried out  of  one  country  and  sent  into  another.  If  the  party  is  seized,  and 
actual  transportation  takes  place,  with  that  view,  the  offense  would  seem  to 
be  complete.3 

b.  Under  Statutes  Defining  the  Offense  —  (i)  Imprisonment  with 
Intent  to  Remove  from  State  or  Residence.  —  Under  the  statutes  in  some  juris- 
dictions, it  is  not  necessary,  to  constitute  the  offense,  that  the  person  seized 
should  be  sent  into  another  country  or  state ;  it  is  sufficient  if  the  intent  be  to 
convey  him  out  of  the  country,  state,  or  county,'1  or  away  from  his  residence.5 

(2)  Imprisonment  with  Intent  to  Confine  Within  State.  —  And  it  is  also  pro- 
vided by  statute  in  some  jurisdictions  that  forcibly  seizing  a  person  without 
lawful  authority,  with  the  intent  to  cause  such  person  to  be  secretly  confined 
in  the  state  against  his  will,  is  kidnapping.0 

Oregon  statute  substantially  the  same  as  the 
New  York  statute. 

1.  Arrest  hy  Officer  under  Warrant  Not  Kid- 
napping. —  Ex  p.  Sternes,  82  Cal.  245. 

But  where  a  constable,  acting  under  a  war- 
rant regular  on  its  face,  arrested  a  woman  in 
one  county  of  the  state  and  took  her  into 
another  and  there  placed  her  in  a  house  of 
prostii  ution,  instead  of  carrying  her  before  a 
magistrate  as  directed  by  his  warrant,  he  was 
held  guilty  of  kidnapping,  as  the  act.  was 
unlawful  and  the  warrant  under  which  he 
claimed  to  act  afforded  no  justification  there- 
for.   People  v.  Fick,  89  Cal.  144. 

2.  Sending  to  a  Foreign  Country.  —  See  supra, 
this  title,  Definition. 

3.  Opinion  of  Parker,  J.,  in  State  v.  Rollins, 
8  N.  H.  550.  But  a  subsequent  statute  in- 
cludes in  the  offense  "  the  intent  to  carry  the 
person  seized  out  of  the  state."  See  State  v. 
Farrar,  41  N.  H.  53. 

4.  Intent  to  Convey  Out  of  State.  —  See  the 
statutes  of  the  several  states.  See  also  Corn- 
wall v.  Reg.,  33  U.  C.  Q.  B.  106;  Com.  v.  Nick- 
erson,  5  Allen  (Mass.)  518;  Com.  v.  Blodgett, 
12  Met.  (Mass.)  56;  Ross  »■  State,  15  Fla.  55; 
State  r.  Farrar,  41  N.  H.  53;  Smith  v.  State,  63 
Wis.  453;  People  v.  Chu  Quong,  15  Cal.  332. 

Removal  from  One  Part  of  County  to  Another.  — 
Forcibly  taking  two  sailers  from  a  certain 
county  of  the  state  and  conveying  them  twenty 
miles  across  a  channel  to  an  island,  a  part  of 
the  same  county,  was  held  not  to  be  kidnap- 
ping, as  there  was  no  design  to  take  them  out 
of  the  state  within  the  meaning  of  the  statute. 
(Penal  Code  Cal.,  §  207.)  Ex  p.  Keil,  S5  Cal. 
309;  Ex  p.  Miller,  (Cal.  1890)  24  Pac.  Rep.  743. 

5.  Intent  to  Carry  Away  from  Residence.  — 
State  v.  Sutton,  116  Ind.  527;  Boes  v.  State, 
125  Ind.  205;  State  v.  Kimmerling,  124  Ind. 
382;  Eberling  v.  State,  136  Ind.  117;  John  v. 
State,  6  Wyo.  203. 

The  Two  Offenses  under  the  Indiana  Statute.  — 
The  offense  as  defined  by  one  branch  of  the 
Indiana  statute  1915,  R.  S.  1881)  iscomplete 
if  the  person  is  feloniously  carried  away  from 
his  residence,  unless  the  act  is  done  pursuant 
to  some  state  or  federal  law,  and  an  arrest  or 
an  imprisonment  not  made  pursuant  to  such 


laws  constitutes  the  offense  under  the  other 
branches  of  the  statute,  if  either  is  made  with 
the  intention  of  carrying  the  person  from  his 
residence.  See  the  Indiana  cases  just  cited, 
also  the  Wyoming  case,  sttpra,  where  the 
court  quotes  approvingly  the  classification 
made  by  the  Indiana  court.  The  statutes  of 
the  two  stales  are  identical. 

Claim  upon  Services  of  Person  Seized.  —  The 
statute  which  formerly  made  it  a  crime  to 
steal  and  carry  away,  or  forcibly  to  arrest  and 
take  any  person  to  parts  without  the  state, 
"  without  first  having  established  a  claim  upon 
the  services  of  such  person,"  is  now  obsolete, 
and  repealed  by  the  statute  above  referred  to. 
State  v.  Kimmerling,  124  Ind.  382. 

The  Question  of  Residence.  —  It  was  held  to  be 
sufficient  to  support  a  conviction  under  this 
statute  to  show  that  the  children  kidnapped 
were  in  a  place  where  they  had  a  right  to  be, 
whether  that  was  the  place  of  their  permanent 
domicil  or  temporary  sojourn.  Wallace  v. 
State,  147  Ind.  621. 

Period  of  Detention.  —  The  crime  is  commit- 
ted, if  at  all,  as  soon  as  the  person  is  carried 
away  from  his  place  of  residence  forcibly  or 
fraudulently.  It  need  not  be  for  any  particu- 
lar length  of  time.    John  v.  State,  6  Wyo.  203. 

Child  Taken  by  Father  with  Consent  of  Divorced 
Wife— Purpose  Unlawful. —  In  John  v.  State,  6 
Wyo.  203,  the  child,  a  girl  of  eleven  years, 
had  been  subpoenaed  as  a  witness  in  a  public 
prosecution,  and  the  father  took  her  away  from 
her  residence  and  out  of  the  state,  disguised 
as  a  boy,  to  prevent  her  obedience  to  the  same, 
and  kept  her  away  until  after  the  day  fixed  for 
her  appearance.  The  father  and  mother  had 
been  divorced,  and  the  latter  was  the  legal 
custodian  of  the  child.  It  appearing  that  the 
father  acted  with  the  consent  of  the  mother, 
who  had  full  knowledge  of  his  purposes  and 
motives,  it  was  held  that  he  was  not  guilty  of 
kidnapping. 

6.  Intent  to  Confine  Secretly  in  State.  —  Corn- 
wall v.  Reg.,  33  U.  C.  Q.  B.'  106;  Smith  v. 
State,  63  Wis.  453;  People  v.  Camp,  139  N.  Y. 
87,  affirming  £6  Hun  (N.  Y.)  531.  See  also  the 
preceding  subdivision.  In  this  last  case  a 
father  took  his  married  daughter,  twenty-nine 
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Definitions. 


(V)  Intent  to  Conceal  from  Parent  or  to  Steal  from  Child. By  statute  in 
some  states,  it  is  kidnapping  to  take  away  unlawfully  a  child  of  tender  years 
with  the intent  to  detain  or  conceal  it  from  its  parent,  guardian,  or  other  per- 
Ton  entitled  to  its  custody,1  or  to  steal  any  article  of  apparel  or  ornament  from 
its  person.* 

KILL.  —  A  Dutch  word  signifying  a  channel  or  bed  of  the  river,  and  hence 

^ ° KILL  —  KILLING  —  ^KILLED,  ETC.  (See  also  the  title  Murder  and  Man- 
slaughter.) —  See  note  4. 

^T^Wf«^5oFK,K!  Relatives ;  Succession;  and 
~  K,„n»ro  lost  1  -  The  word  •'  kin,"  in  its  strictest  sense,  includes  only 
rdat" b'loSVbut  in  a  general  sense  it  is  nsed  to  include  relafons  by 
both  blood  and  marriage.6 

years  old,  publiclv  in  the  daytime,  without 
the  use  of  force,  and  conveyed  her  to  an  in- 
sane asylum.  It  appeared  that  she  had  previ- 
ously been  adjudged  insane  after  the  proper 
examination.  It  was  held  that  he  was  no 
guilty  of  kidnapping,  even  though  the  daughter 
was  not  insane,  as  the  confinement  was  neither 
secret  nor  forcible  within  the  meaning  of  N. 
Y.  Pen.  Code,  §  an,  subd.  1  (2  R  S.,  fe  w,  p. 
664).    See  also  People  v.  Frink,  41  Hun  (N.  Y.) 

l8S 

l"  Intent  to  Conceal  Child  from  Parent.  —  Mayo 
v  State,  43  Ohio  St.  567;  Burns  v.  Com  129 
Pa  St  n8-  People  v.  Chu  Quong,  15  Cal.  332- 

Statutes  Not  Applicable  to  Contest  Between 
Parents  for  the  Possession  of  Their  Children.  -  In 
the  last  cited  case  it  was  held  that  section  94  of 
the  Act  of  March  31,  i860  (P.  L.  405),  had  no 
application  to  contests  between  parents  for  the 
possession  of  their  children,  and  hence  a  father 
is  not  liable  to  indictment  under  the  statute  for 
taking  and  withholding  his  child  from  its 
mother  who  has  abandoned  his  home  without 
cause  nor  are  those  who  assist  him  in  such 
taking,  See  also  Hunt  v.  Hunt,  94  Ga.  257; 
Matter  of  Marceau,  32  Misc.  (N.  Y.)  217;  Com. 
v.  Myers,  146  ?a-  St.  24. 

2.  Intent  to  Steal  from  Child.  —  Burns  v.  Com., 

"flench1*  Carhart,  1  N.  Y,  96-    H  has  no 
definite  legal  meaning. 

4  F0rce  —  Felonious  Purpose.  —  In  Carroll  v. 
White,  33  Barb.  (N.  Y.)  620,  it  is  said:^  "  The 
word  kill,  when  applied  to  persons,  implies 
force  violence,  a  destruction  of  the  organs 
necessary  to  life,  and  if  unaccompanied  by 
any  explanation  or  qualifying  words,  has  a 
felonious  signification.  A  threat  to  kill  a  per- 
son carries  the  idea  of  a  felonious  purpose. 
See  also  State  v.  Williams,  17  Ark.  37i- 

Shoot  and  Kill.  —  In  a  prosecution  for  assault 

wilh  intent  to  kill,  an  instruction  that  if  the 

defendant,  knowing  his  revolver  to  be  loaded, 

pointed  it  at  a  person  and  pulled  the  tngger 

with  intent  to  shoot  him,  the  intent  to  k,ll  was 

proven  even  though  the  revolver  missed  fire, 

was  upheld.    Winn  v.  State,  82  Wis.  578. 
Kill  and  Murder.— In  Sweetser  v.  State,  4 

Blackf  (Ind.)  528,  it  was  held  that  the  charge 

of  assault,  and  battery  with  intent  to  kill  is 

only  a  charge  of  an  assault  and  battery.     1 he 

court  said:  "  The  words  '  with  intent  to  Mil 

certainly  do  not  aggravate  the  charge  which 


they  were  meant  to  qualify,  into  a  penitentiary 
offense  To  have  done  that,  the  intent  must 
have  been  to  '  murder.'  But  although  these 
words  do  not  add  to,  they  do  not  destroy,  the 
meaning  of  those  which  do  actually  charge  a 
crime-an  assault  and  battery."  But  com- 
pare State  v.  Gray,  19  Nev.  220.  . 

KUled  Another.  — The   Mississippi  Code  of 
1892,  section  1387,  allowed  a  reward  for  the 
arrest  of  "  any  one  who  has  killed  anothei 
and  is  fleeing  or  attempting  to  flee  before 
arrest  "     In  construing  this   provision  the 
court  in  Newton  County  v.  Doolitlle,  72  Miss. 
029  said:  "  It  is  correctly  held  in  Martin  v. 
Copiah  County,  71  Miss.  407,  that  one  may  be 
said  to  have'  killed  another,'  within  the  mean- 
ing  of  this  section,  from  the  time  of  the  inflic- 
tion of  the  wound,  and  that  one  is  a  fleeing 
homicide  although  the  wounded  party  may 
not  then,  at  the  time  he  flees,  be  dead  But 
the  pursuit  and  arrest  in  such  case  (as  in 
Martin  v.  Copiah  County)  are  the  pursuit  of  a 
fleeing  homicide,  and  the  arrest  is  for  the  tell- 
ing of  another.    This  construction  carries  out 
the  manifest  purpose  of  the  statute  which  ls 
as  declared  in  Martin  v.  Copiah  County  to 
incite  to  the  arrest  of  fleeing  homicides     I  he 
last  clause  of  the  opinion  in  Wilson  v  Wallace, 
6d  Miss  17—  when,  as  in  Atawamba  County 
v  Candler,  62  Miss.  193,  the  person  charged 
with  crime  has  been  once  in  the  custody  of  the 
officers  of  the  law,  and  is  by  ihem  discharged 
or  permitted  to  escape  -  refers  to  crime  like 
that:  charged  in  Atawamba  County  v.  Candle,, 
murder,  some  crime  arising  out  of  the  killing  ; 
and  the  '  custody,'  to  custody  on  a  charge  for 
that  sort  of  crime.    The  statute  must  be  con- 
servatively construed,  in  furtherance  of  its 
manifest  purpose." 

5  Kilo  — Kilogram.— 1  he  word  kilo  is  de- 
fined as  an  abbreviated  form  of  kilogram,  and 
kilogram  is  defined  as,  "  in  the  metric  system 
a  unit  of  mass  (or  weight)  originally  defined 
as  the  mass  of  one  cubic  decimeter  o  water  at 
its  maximum  density,  but  now  P™«:«cally,  as 
the  mass  of  a  certain  piece  of  platinum  pre- 
served  in  the  archives  of  the  International 
Metric  Commission  at  Paris,'/  equaling 
2.20462125  pounds  or  15,432-35  grains.  K.cn- 
ardl.  Haebler,  36  N.  Y.  App.  Div,  103. 

6.  Blood  Relations.  -  Hibbard  v.   Odell  6 
Wis.  635,  where  a  justiceof  the  peace  was  held 
disqualified  from  trying  a  cause  to  which  his 
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KIND  —  KINDRED. 


Definitions. 


KIND.  —  See  note  i.  ....„, 
KINDERGARTEN.  —  It  has  been  held  that  the  court  will  judicially  know 

the  meaning  of  the  word  "  kindergarten,"  and  that  it  refers  to  a  system  devised 
for  the  instruction  of  very  young  children  which  guides  and  directs  their 
desire  and  inclination  for  play  into  organized  movement,  and  invests  games 
with  an  ethical  and  educational  value.58 

KINDRED.  (See  also  Kin,  ante,  and  references  there  given.)  —  A  man  s 
kindred,  in  the  proper  signification  qf  the  word,  means  such  persons  as  are 
related  to  him  by  blood.3    But  the  word  is  not  always  necessarily  confined  to 


son-in-law  was  a  party.  See  generally  the 
title  Justices  of  the  Peace,  ante,  p.  6. 

Nearest  of  Kin  —  Elood  Relation.  —  Nearest  of 
kin  means  nearest  blood  relation.  Leonard  v. 
Haworth,  171  Mass.  496;  Swasey  v.  Jaques, 
144.  Mass.  135;  Keniston  v.  Mayhew,  169  Mass. 
166. 

Cousins.  —  One  whose  father  was  second 
cousin  to  the  defendant's  mother  was  held  to 
have  been  properly  rejected  as  a  juror  under  a 
section  of  ths  Revised  Statutes  prohibiting 
any  person  "  of  kin  "  to  the  defendant  from 
serving.    State  v.  Walton,  74  Mo.  271. 

1.  Kind  and  Grade.  —  In  Whitehall  Mfg.  Co. 
v.  Wise,  119  Pa.  St.  484,  21  W.  N.  C.  (Pa.)  268, 
it  was  held  no  error  for  the  court  below  to  use 
the  word  "grade"  as  synonymous  with 
kind. 

'"Kind  of  Property,"  in  an  act  referring  to  ex- 
emptions from  rating,  "  refers  to  the  sort  of 
property,  not  to  its  locality."  Tait  v.  Local 
Board  of  Health,  2  El.  &  Bl.  512,  75  E.  C.  L. 
512.  See  also  Board  of  Guardians  of  Poor  v. 
Local  Board  of  Health,  1  B.  &  S.  167,  176,  101 
E.  C.  L.  167,  176. 

Quality  or  Quantity.  —  A  statute  provided 
that  if  partition  was  not  made  between  joint 
tenants,  whether  they  were  such  as  might  have 
been  compelled  to  make  partition  or  not,  or 
"  of  whatever  kind  the  estate  or  thing  holden 
or  possessed  be,"  the  parts  of  those  who  died 
first  should  not  accrue  to  the  survivors,  but 
should  descend  or  pass  by  devise.  It  was  held 
that  the  statute  did  not  comprehend  the  case 
of  husband  and  wife,  Case,  J.,  saying:  "  The 
word  kind  (of  whatever  kind  the  estate  be) 
means,  I  think,  to  describe  the  quantity,  not 
the  quality,  of  the  estate."  Thornton  v. 
Thornton,  3  Rand.  (Va.)  187. 

In  Francis  v.  Maas,  3  O.  B.  D.  341,  26  VV. 
R.  422,  it  is  said:  "  Now,  construing  the  word 
kind  according  to  the  meaning  given  to  it  in 
the  standard  dictionaries,  the  act  cannot  be 
taken  to  apply  to  something  done  with  the  ob- 
ject of  improving  the  appearance  of  the  seed 
without  introducing  foreign  substances  in  it 
and  passing  it  off  as  a  thing  substantially 
different  from  that  which  it  is.  *  *  *  With- 
out express  words,  I  do  not  think  that  we  can 
treat  the  word  '  quality  '  as  synonymous  with 
k  ind." 

Rev.  Stat.  U.  S,,  §  3449,  provided  that  when- 
ever any  person  shipped  or  removed  any 
liquors  under  any  other  than  the  proper  name 
or  brand  known  to  the  trade  as  designating  the 
kind  and  quality  of  the  contents  or  the  pack- 
age, he  should  forfeit  the  liquors.  In  constru- 
ing this  statute  the  court  in  lT.  S.  v.  One  Hun- 
dred and  Thirty-Two  Packages  Spirituous 
Liquors,  65  Fed.  Rep.  982,  said:  "  Kind  does 


not  refer  to  the  maker,  or  '  quality  '  to  the  ex- 
cellence of  his  goods.  These  statutes  are  born 
to  outlive  the  most  extended  life  of  any  dis- 
tiller, and  the  standard  of  excellency  of  a  prod- 
uct of  any  distiller  is  too  varying  and  indefi- 
nite a  standard  for  the  measurement  of 
punishment  and  forfeiture.  Kind,  in  the 
statute,  means  a  well-known  classification  of 
spirituous  and  fermented  liquors,  and  'quality' 
may  be  a  synonym  or  refer  to  the  standard  of 
proof." 

Distribution  of  Personal  Assets  in  Kind.  —  See 

the  title  Executors  and  Administrators,  vol. 
11,  p.  1169. 

The  Commission  of  a  Collector  of  Revenue  was 

to  be  paid  in  kind.  In  Wilson  v.  State,  51 
Ark.  213,  the  court  said:  "  The  commission  is 
payable,  as  the  statute  expresses  it,  '  in  kind,' 
which  means  that  it  shall  be  paid  in  the  same 
kind  of  funds  that  the  collector  has  legally  re- 
ceived in  payment  of  the  tax,  thereby  making 
each  fund  bear  its  proportion  of  the  expense 
of  collection." 

2.  Kindergarten.  —  Sinnott  v.  Colombet,  107 
Cal.  187.  See  also  In  re  Kindergarten  Schools, 
18  Colo.  234.    And  see  the  title  Schools. 

3.  Blood  Relations.  —  Wetter  v.  Walker,  62 
Ga.  144,  quoting  2  Wms.  Exrs.  815;  Makea  v. 
Nalua,  4  Hawaii  230. 

The  kindred  by  affinity  of  a  poor  person 
cannot  maintain  a  complaint  against  the  father 
of  such  person  for  expenses  of  support,  the 
term  "  any  kindred  "  in  the  Revised  Statutes 
extending-  only  to  kindred  by  consanguinity. 
Farr  v.  Flood,  11  Cush.  (Mass.)  24. 

So  in  Leigh  v.  Leigh,  15  Ves.  Jr.  107,  it  is 
said :  "  In  a  general  sense  the  being  of  a  man's 
kindred  is  being  of  his  blood;  as  the  word 
'  consanguinity,'  which  is  the  same  as  kindred, 
imports." 

Husband  and  Wife.  —  A  statute  provided  that 
if  any  intestate  should  leave  a  widow  or  sur- 
viving husband  and  no  kindred,  his  or  her 
estate  should  descend  to  such  widow  or  surviv- 
ing husband.  Another  clause  provided  that 
the  real  estate  of  one  dying  intestate,  without 
issu-e,  should  descend  one-half  to  the  surviv- 
ing husband  or  wife  and  the  other  half  as  pro- 
vided elsewhere  in  the  same  section.  The 
court  said:  "  By  application  of  the  rule  that  a 
general  expression  may  be  limited  by  the 
specific  words  preceding,  appellant  would 
make  the  word  kindred,  in  said  sixth  clause 
of  section  1,  mean  only  '  parents,  children, 
brothers  and  sisters,  and  their  descendants.' 
This  construction,  in  view  of  the  language 
used,  cannot  be  sustained.  The  word  kindred 
is  used  in  a  larger  sense,  and  must  be  held  to 
include  the  phrase  '  next  of  kin.'  "  Lockwood, 
v,  Moffett,  177  111.  49. 
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Definitions. 


blood  relations,  but  may  include  a  relation  in  law.*  It  has,  however,  been 
held  to  mean  lawful  kindred.2  T  4D™IV 

KLEPTOMANIA.   (See  also  the  titles  Insanity,  vol.  16,  p.  564;  LARCENY, 

post.)—  See  note  3. 

5wOW^0KNb"^G- KNOWINGLY.    (See  KNOWLEDGE,  post;  KNOWN, 
*„cM     To  know  is  to  have  knowledge;  to  possess  information,  instruction 
'      -7nm  »    The  offense  of  "'knowingly  and  wilfully"  effecting  any  result 
aoSes  to  those  who  know  that  the  acts  performed  will  have  that  effect,  and 
£  m    l  m  vkh  the  intention  that  such  shall  be  their  operation-  For 


Husband  and  Wife  Not  Regarded  as  Kindred.  — 

See  Lockwood  v.  Moffett,  177  111.  49- 

Statute  of  Distributions.  —  In  Varrell  v. 
Wendell,  20  N.  H.  435,  it  is  said:  In  a  note 
to  the  case  of  Harding  v.  Glynn  in  I  Atk  469, 
is  a  list  of  cases  in  which  it  has  been  held  that 
the  words  '  relations  '  or  kindred  in  a  will, 
without  any  specification  of  what  relations  or 
Tcindred,  denoted  such  only  as  were  within  the 
statute  of  distributions;  although  the  shares 
and  proportions  of  such  must  be  regulated 
according  to  the  intent  and  construction  of  the 
will  under  which  they  claim."  ..„.-„ 

Aliens.  —  Where  a  statute  provided  that  it  an 
intestate  left  a  widow  or  surviving  husband 
and  no  kindred,  his  or  her  estate  should 
descend  to  such  widow  or  surviving  husband, 
it  was  held  that  the  Tcindred  here  referred  to 
were  evidently  such  kindred  as  were  capable 
of  inheritance,  and  that  the  term  did  not  in- 
clude a  nonresident  alien  brolher.  Wunderle 

v.  Wunderle,  144  HI-  40.  c 
Relation  Synonymous  with   Kindred.  —  see 

Huling  v.  Fenner,  9  R.  I.  4". 

Kindred  and  Consanguinity.  —  In  Rector  f. 
Drury,  3  Pin.  (Wis.)  302,  it  is  said:  The 
term,  kindred  and  '  consanguinity  are  used 
by  Blackstone  synonymously,  and  are  defined 
as  '  the  relation  of  persons  descended  from  the 
same  stock  or  common  ancestor.  2  Black. 
Com.  203." 

Half-blood.  —  Gen.  Stat.  Massachusetts,  c.  91, 
S  5  providing  that"  kindred  of  the  half-blood 
shall  inherit  equally  with  those  of  the  whole 
blood  in  the  same  degree."  must  be  con- 
strued as  meaning  to  admit  the  kindred  ot 
the  half-blood  relation  in  the  different  degrees 
to  participation  in  personalty  with  those  of  the 
whole  blood  in  the  same  degree.  Larrabee  v. 
Tucker,  116  Mass.  562. 

Uncles  and  Aunts  Are  Kindred.  —  See  Lock- 
wood  v.  Moffett,  177  HI-  49-  ,„       ,  , 

1.  Relation  in  Law  —  Adoption,  (bee  also  the 
title  Succession.)— Power  v.  Hafley,  85  Ky. 
671,  where  kindred  was  held  to  include  chil- 
dren by  adoption. 

But  in  Delano  v.  Bruerton,  148  Mass.  619, 
it  was  held  that  an  adapted  child  who  is  at  the 
same  time  the  grandson  of  the  adopting  father 
cannot  inherit  the  property  of  his  grandfather 
in  a  twofold  capacity,  as  his  son  and  as  his 
grandson.  . 

"  The  word  kindred  means  relations  by 
blood,  and  includes  collateral  as  well  as  lineal 
relations.  It  includes  children  of  an  intestate 
and  their  descendants,  brothers  and  sisters, 
nieces  and  nephews,  cousins,  uncles  and 
aunts,  and  other  next  of  kin."  Butler  v.  Ely- 
ton  Land  Co.,  84  Ala.  388. 
18  C.  of  L. — 5 


2.  Illegitimates.  —  Hughes  v.  Decker,  38  Me 
153,  where  the  mother  of  an  illegitimate  child 
was  held  not  to  be  of  its  kindred. 

And  in  Croan  v.  Phelps,  94  Ky.  213,  the 
term  was  held  not  to  apply  to  illegitimates. 

"  By  the  lules  of  the  common  law,  terms  of 
kindred,  when  used  in  a  statute,  include  only 
those  who  are  legitimate,  unless  a  different 
intention  is  clearly  manifested."  McCool  v. 
Smith,  1  Black  (U.  S.)  459-  ,  . 

But  it  may  be  otherwise  where  used  in  a 
statute  providing  that  illegitimates  may  inherit 
from  lineal  and  collateral  kindred  of  the 
mother.    Messer  v.  Jones,  88  Me.  349- 

3  Nullity  of  Marriage. —  In  Lewis  v.  Lewis, 
44  Minn  124,  the  plaintiff  applied  for  a  decree 
of  nullitv  on  the  ground  of  his  wife's  insanity 
at  the  time  of  his  marriage.  The  particular 
form  of  insanity  alleged  was  a  morbid  pro- 
pensity on  the  part  of  the  wife  to  steal,  com- 
monly denominated  kleptomania.  This  was 
held  not  to  be  a  sufficient  ground  upon  which 
to  avoid  the  marriage.  See  also  the  title 
Marriage. 

4  Knit  Goods  —  Knit  Fabrics  —  Revenue  laws. 

—  See  Arnold  v.  U.  S.,  147  U.  S.  499;  and  see 
the  title  Reveote  Laws. 

5.  State  v.  Ransberger,  106  Mo.  139. 

6.  Guilty  Knowledge.  —  U.   S.   v -  Kirby,  7 
Wall.  (U.  S,)  482;  U.  S.  v.  Claypool,  14  Fed 
Rep    127:  Utley  v.  Hill,  (Mo.  1900)  55  S.  W. 
Rep!  1091.    And  see  Meirelles  v.  Banning,  2 
B  &  Ad.  009,  22  E.  C.  L.  211. 

Bringing  Poor  Person  into  County,  "  Knowing 
Him  to  Be  Poor  and  Indigent."  —  Sullivan  County 
v  Grafton  County,  55  N.  H.  3391  Merrimack 
County  v.  Sullivan  County,  45  N.  H.  181.  _ 

Inspector  of  Elections  Knowingly  Receiving 
Vote  of  Unqualified  Person.  —  Byrne  v.  State,  12 
Wis  527 

"  Knowingly  Demands  or  Receives  Any  Greater 
Sum  than  He  Is  Entitled  to  by  Law."  —  U.  S.  v. 

Hishleyman,  22  Int.  Rev.  Rec.  138.  _ 

Knowingly  and  Wilfully  -  Cancellation  of 
Revenue  Stamps.  -  A  Quantity  of  Distilled 
Spirits,  3  Ben  (U.  S.)  559-. 

Knowingly  Vote,  Not  Being  Qualified.  —  Mc- 
Guire  v.  State,  7  Humph.  (Tenn  )  54.  See  also 
State  v  Boyett,  10  Ired.  L.  (N.  Car.)  336, 
where  the  words  in  the  statute  were  know- 
ingly and  fraudulently."  See  also  the  title 
Elfctions,  vol.  10,  p.  848. 

Knowingly  Make  Entry  of  Goods  by  Means  of 
False  Invoice,  etc.  -  Cliqnot's  Champagne,  3 
Wall.  (U.  S.)  114;  1209  Quarter  Casks,  etc  2 
Ben.  (U.  S.)  249.  And  see  U.  S.  Baker, 
f  Ben  (U.  S.)  25.  32.  Centra,  U.  S.  v.  McK.m, 
3  Piltsb.  (Pa.)  155-  See  generally  the  title 
Revenue  Laws. 
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cases  in  which  the  terms  have  been  construed  see  note  I. 

KNOWLEDGE.    (Sec  also  Belief  —  Believe,  vol.  3,  p.  91 1 

Knowing  —  Knowingly,  ante,  p.  65 


Known,  post,  p.  69 ; 


Know  — 
Privity  ;  and 


Corporate  Officers  -  Signing  Report  Knowing 
It  to  Be  False.  —  Pier  v.  Hanmore,  86  N.  Y.  95. 
See  also  Verona  Cent.  Cheese  Factory  v.  Mur- 
taugh,  4  Lans.  (N.  Y.)  22. 

1.  Exact  Knowledge.  —  In  a  statute  providing 
thai  "  il  shall  not  be  lawful  for  any  person  or 
persons  to  geld  any  animal  knowing  that  such 
animal  is  kept,  or  intended  to  be  kept,  for 
covering  mares,"  the  word  knowing  does  not 
imply  exact  knowledge.  The  court  said:  "  I 
think  that  notice  in  its  legal  acceptation  is 
what  the  statute  requires.  It  is  such  informa- 
tion as  would  lead  a  prudent  man  to  believe 
that  the  fact  existed,  and  that,  if  followed  by 
inquiry,  must  bring  knowledge  of  the  fact 
home  to  him."  Tucker  v.  Constable,  16  Ore- 
gon 409.  . 

What  Is  Qualified  by  Knowingly.  —  In  an  in- 
dictment charging  the  defendant  with  know- 
ingly  depositing  in  the  post  office,  for  mailing 
and' delivery,  a  certain  lewd  and  obscene 
picture,  the  word  knowingly  was  held  to 
qualify  the  full  act  charged  to  be  done  and 
not  to  be  limited  to  the  mere  act  of  deposit  in 
the  post  office.  U.  S.  v.  Clark,  37  Fed.  Rep. 
106  See  also  U.  S.  v.  Nathan,  61  Fed.  Rep. 
036-  U.  S.  v.  Bennett,  16  Blatchf.  (U.  S.)  338; 
Dunbar  v.  U.  S.,  156  U.  S.  185;  Rosen  v  U. 
S  161  U.  S.  29;  U.  S.  v.  Chase,  27  Fed.  Rep. 
80V  U.  S.  v.  Fulkerson,  74  Fed.  Rep.  626; 
State  v.  Williams,  139  Ind.  43;  People  v.  Stan- 
ton, 39  Cal.  698.  Compare  U.  S.  v.  Slenker,  32 
Fed.  Rep.  691;  Com.  v.  Boynton,  12  Cush. 
(Mass.)  500;  Rex  v.  Rushworth,  1  Stark.  396,  2 
E.  C.  L.  153,  R.  &  R.  C.  C.  317;  Com.  v.  Slack, 
19  Pick.  (Mass.)  304;  McGuire  v.  State,  7 
Humph.  (Tenn.)  54. 

In  a  complaint  that  an  injury  was  caused 
"by  the  defendant's  negligently  and  carelessly 
omitting  to  keep  its  brakes  on  said  train  in 
good  repair,  and  knowingly  allowing  the  same 
to  remain  out  of  repair,"  il  was  held  that  the 
word  knowingly  qualified  only  the  second 
clause.  Louisville,  etc.,  R.  Co.  v.  Coulton,  86 
Ala.  129.  . 

Knowledge  of  All  Facts  —  Knowingly  Harboring 
Felon.  —  h  has  been  held  that  in  order  to  con- 
stitute the  offense  of  knowingly  harboring  a 
felon,  the  party  accused  must  have  knowledge 
both  of  the  commission  of  the  principal  offense 
and  also  that  the  person  harbored  has  com- 
mitted it.    State  v.  Davis,  14  R.  I.  281. 

Same  —  Obstructing  Arrest.  —  So  as  to  incur- 
ring a  penalty  for  hindering  or  obstructing  an 
arrest.  Driskill  v.  Parrish,  3  McLean  (U.  S.) 
636.  The  court  said:  "  He  must  act  know- 
ingly, which  presupposes  a  knowledge  of  such 
facts  as  authorize  an  arrest.  If  he  act  in 
ignorance  of  these  facts  he  does  not  act  know- 
ingly." And  the  same  principle  applies  in  the 
case  of  a  rescue.  In  an  action  for  damages 
for  the  rescue  of  slaves,  it  was  said :  "  To  bring 
an  individual  within  the  statute  he  must  have 
knowledge  that  the  colored  persons  are  fugi- 
tives from  labor,  or  he  must  act  under  such 
circumstances  as  show  that  he  might  have  had 
such  knowledge  by  exercising  ordinary  pru- 
dence." Giltner  v.  Gorham,  4  McLean  (U.  S.) 
420. 


Obstruction  of  Highway.  —  See  the  title  High- 
ways, vol.  15,  p.  502. 

Turning  Cattle  on  Land. —  In  Yarbrough  v. 
Slate,  28  Tex.  App.  481,  it  was  held  that  a 
party'  could  not  be  convicted  of  knowingly 
causing  cattle  to  go  into  the  inclosed  lands  of 
another,  where  he  had  permission  from  the 
former  owner  of  the  land  to  turn  his  cattle  on 
the  land,  and  did  not  know  that  the  land  had 
been  sold.  See  also  Allison  ».  Stale,  1  Tex. 
Crim.  1894,  26  S.  W.  Rep.  1080. 

Knowingly  and  Intentionally.  —  An  English 
statute  forbade  promoters  of  a  company  know- 
ingly to  issue  a  prospectus  that  excluded  con- 
tracts entered  into  by  them  as  promoters.  It 
was  held  that  by  knowingly  issuing  was  meant 
intentionally  issuing  a  prospectus  without 
inserting  the  contracts  of  which  the  statute 
required  specification,  although  they  were 
omitted  under  the  bona  fide  belief  that  it  was 
unnecessary  to  specify  them.  Twycross  v. 
Grant,  2  C.  P.  D.  469. 

Positive  Averment.  —  In  U.  S.  v.  Scott,  74 
Fed.  Rep.  218,  u  was  said-  "The  seventh 
count  charges  that  the  defendant  was  know- 
ingly concerned  in  receiving  an  assessment  of 
a  certain  amount  from  fifty  persons,  officers 
of  the  United  Slates,  for  a  political  purpose. 
The  use  of  ihe  word  knowingly  has  always 
been  held  to  supply  the  place  of  a  positive 
averment  that  the  defendant  knew  the  fact  sub- 
sequently stated."  See  also  Dunbar  v.  U.  S., 
156  U.  S.  185;  State  v.  Williams,  139  Ind.  46; 
People  v.  Clements,  107  N.  Y.  205. 

Belief  —  Information.  —  In  Singer  v.  Sloan,  3 
Dill.  (U.  S.)  112,  it  was  held  that  having  reason- 
able cause  to  believe,  and  knowing,  were  not 
in  contemplation  of  law  identical,  and  that  the 
averment  of  the  former  was  not  legally  equiva- 
lent to  the  averment  of  the  latter. 

In  State  v.  Ransberger,  106  Mo.  139,  it  was 
contended  that  when  a  person  was  informed 
of  a  fact  he  did  not  know  that  fact  within  the 
meaning  of  the  law.  The  court  said:  "  In  the 
domain  of  literature,  of  law,  of  philosophy, 
we  find  a  consensus  of  opinion  that  informa- 
tion is  knowledge,  and  that  what  we  know  is 
not  confined  to  what  we  have  personally  ob- 
served or  to  what  we  have  evolved  by  our  own 
cognitive  faculties."  And  in  Shaw  v.  North 
Pennsylvania  R.  Co.,  101  U.  S.  566,  it  was 
said:  "  It  may  fairly  be  assumed  that  one  who 
has  reason  to  believe  a  fact  exists  knows  it 
exists." 

Knowingly  and  Corruptly.  —  In  State  v. 
Thomas,  88  Tenn.  491,  it  was  held  that  the 
state  treasurer  was  not  liable  upon  an  aver- 
ment that  he  knowingly  issued  a  license  to 
an  insurance  agent  without  authority  of  law; 
knowingly  is  not  equivalent  to  "corruptly,"  as 
it  does  not  necessarily  import  wilfulness  or 
malice. 

Same  —  Perjury.  —  In  State  v.  Sleeper,  37  Vt. 
122,  it  was  held  that  an  allegation  that  the  re- 
spondent falsely,  corruptly,  and  wilfully  swore 
was  sufficient  without  the  word  knowingly. 

Designedly  and  Unlawfully.  —  In   State  v. 
Halida,  28  W.  Va.  504,  it  was  said:  "The 
word  knowingly,  I  think,  is  at  least  the  equiva- 
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see  the  titles  Bills  of  Exchange  and  Promissory  Notes,  vol.  4,  p.  65 ; 
Notice-  Presumptions.)  — Knowledge  is  defined  to  be  the  act  of  knowing; 
clear  perception  of  truth  and  duty;  information.1  The  difference  between 
"  knovvledo-e  "  and  "belief"  is  in  the  degree  of  certainty.    "Knowledge  is 


lent  of  the  words  '  designedly  and  unlawfully, 
and  therefore,  the  latter  being  sufficient  with- 
out the  former,  the_  former  must  be  sufficient 
without  the  latter." 

Designedly  and  Knowingly  Synonymous.  —  See 
Com.  v.  Hulbert,  12  Met.  (Mass.)  448. 

Unlawfully  and  Knowingly.  (See  also  Unlaw- 
fully.) —  In  State  v.  Arnold,  39  Tex'  74,  it 
was  held  that  in  an  indictment  for  cutting 
timber  on  the  land  of  another  the  charge  that 
the  act  was  unlawfully  done  did  not  obviate 
the  necessity  of  charging  that  it  was  know- 
ingly done.    See  also  State  v.  Stalls,  37  Tex. 

4+Nor  are  the  words  "  fraudulently  and  un- 
lawfully "  equivalent  to  Knowingly.  Rex  v. 
Jukes,  8.  T.  R.  54L         „T  v  „ 

Wilfully.  (See  also  Wilfully.)  —  The 
term  '  wilfully  '  implies  that  the  act  is  done 
knowingly  and  of  stubborn  purpose  "  State 
v.  Massey,  97  N.  Car.  468.    See  also  In  re 

Young,  31  Ch-  D-  J74- 

In  State  v.  Perry,  109  Iowa  353.  the  defend- 
ant was  indicted  upon  a  charge  of  unlawfully 
and  wilfully  resisting  an  officer.  It  was  held 
that  this  was  not  equivalent  to  the  statu- 
tory words  "  knowingly  and  wilfully  "  making 
such  resistance. 

In  Welsh  v.  State,  11  Tex.  368,  the  defend- 
ant was  indicted  for  knowingly  and  wilfully 
cutting  and  carrying  away  trees  on  the  land  of 
another,  without  his  consent;  and  the  court 
below  charged  the  jury  that  knowingly  and 
"  wilfully  "  were  in  law  synonymous  terms, 
and  that  the  defendant  was  guilty  if  he  did  the 
act  knowingly.  It  was  held  that  there  was 
no  error. 

In  Williams  v.  People,  26  Colo.  274,  the  court 
negatived  the  contention  of  counsel  that "  wil- 
fully "  and  "  corruptlv  "  were  of  the  same 
legal  import.  See  also  Stale  v.  Stein,  48  Minn. 
466;  Felton  v.  U.  S.,  96  U.  S.  690. 

"  '  Willingly  '  and  '  wittingly  '  are  not 
synonymous  words."    Harrington  v.  State,  54 

Miss.  493-  „  ,  ,  .  .  f 

Suffer  and  Permit.  —  Every  definition  of 
"  suffer  "  and  "  permit  "  includes  knowledge 
of  what  is  to  be  done  under  the  sufferance  and 
permission,  and  intention  that  what  is  done  is 
whal  is  to  be  done.  Gregory  v.  U.  S.,  17 
Blatchf.  (U.  S.)  330. 

"  Knowingly  permits"  implies  consent  as 
well  as  knowie'dge.    State  v.  Stafford,  67  Me. 
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Guaranty.  —  In  Union  Nat.  Bank  v.  Dela- 
ware First  Nat.  Bank,  45  Ohio  St.  236,  the 
statement  "  We  know  them  to  be  good,'  on 
which  some  promissory  notes  were  sold,  was 
held  to  constitute  a  guaranty  that  the  notes 
were  good  and  collectible. 

Forgery.  — Knowingly  and  "  pass,"  as  used 
in  a  statute  denouncing  the  offense  of  uttering 
a  forged  instrument,  are  not  words  of  technical 
signification,  and  the  omission  of  the  trial 
court  to  define  them  to  the  jury  was  held  not 
error.    Peterson  v.  Stale,  25  Tex.  App.  70. 

Intoxicating  Liquors.    (See  also  the  title  In 


toxicating  Liquors,  vol.  17,  p.  335-)  —  It  was 
held  that  a  liquor  dealer  could  not  be  convicted 
of  knowingly  selling  intoxicating  liquors  to  a 
minor,  where  it  appeared  that  the  boy  was 
eighteen  years  of  age,  five  feet  five  and  one- 
half  inches  tall,  weighed  one  hundred  and 
twenty-two  pounds,  and  had  some  beard  upon 
his  face,  and  where  there .  was  evidence  that 
the  dealer  had  no  other  means  of  knowing  the 
boy's  age  than  his  appearance.  Fielding  v. 
State,  (Tex.  Crim.  1899)  52  S.  W.  Rep.  69.  See 
also  Perry  v.  Edwards,  44  N.  Y.  223. 

Well  Knowing  —  Precatory  Trusts.     (See  also 
the  title  Precatory  Trusts.)  — In  Briggs  v. 
Penny,  3  Macn.  &  G.  554,  the  testatrix,  after 
a  bequest  to  the  legatee,  added:  "  Well  know- 
ing that  she  will  make  a  good  use  and  dispose 
of  it  in  a  manner  in  accordance  with  my  views 
and  wishes."    Lord  Truro,  who  deliveied  the 
opinion,  held  that"  the  words  'well  knowing,' 
used  in  the  present  case,  are  equivalent  to,  if 
not  synonymous  with,  the  expression  '  in  the 
fullest  confidence,'  and  that  they  ate  used  in 
such  a  manner  as  to  exclude  all  option  or  dis- 
crelion."    To  the  same  effect  see  Bardswell  v. 
Bardswell,  9  Sim.  323.    But  compare'  Stead  v. 
Mellor,  5  Ch.  D.  227,  where  Jessel,  M.  R.,  re- 
ferring 10  the  case  just  quoted,  said:  "  With 
all  deference  to  his  lordship,  that  is  a  most 
unsatisfactory  reason.    Why  should  the  words 
'  well  knowing  '   bear  any  other  than  their 
natural  meaning?    No  reason  is  given  why 
they  should.    However,  that  is  the  decision.' 
1.  Knowledge.  —  Slate    v.    Ransberger,  106 

Mo.  139.  . 

Positive  Averment. —  In  an  indictment  for 
perjury  in  the  verification  of  a  report  of  a  state 
bank,  averments  lhat  (he  defendani  had  full 
and  certain  knowledge  as  to  the  real  and  true 
condilion  of  the  bank  in  respeel  lo  the  malteis 
in  question,  and  well  knew  thai  the  facts  were 
other  than  as  stated  in  the  report,  and  well 
knew  that  the  statements  in  the  report  were 
false,  were  held  to  amount  to  an  allegation 
that  the  statements  were  false.  The  court 
said:  "  His  knowledge  as  to  the  matter  stated 
beino-  full  and  certain,  he  could  not  know  the 
statements  to  be  false  unless  they  were  so." 
People  v.  Clements.  107  N.  Y.  209.  See  also 
Know,  ante,  p.  65. 

Carnal  Knowledge.  —  In  State  v.  Thomas,  53 
Iowa  216,  it  was  said:  "  We  come,  then,  to  the 
question  as  to  whether  it  can  be  said  that  a 
woman  who  is  ravished  has  carnal  knowledge 
of  the  man,  within  the  meaning  of  the  statute. 
In  our  opinion  it  cannot.  The  very  use  of  the 
word  knowledge  indicates  that  the  connection 
is  10  be  deemed  one  of  the  mind  as  well  as  the 
body."    See  also  Carnal  Knowledge,  vol.  5, 

P' Guilty  Knowledge.  —  A  statute  provided  that 
directors  should  be  liable  for  deposits  when 
thev  had  knowledge  of  the  bank's  insolvency. 
The  court  said:  "The  knowledge  which  the 
law  requires  that  a  director  shall  have  had 
means  a  guilty  knowledge,  not  an  innocent, 
bona  fide  ignorance  arising  from  neglect  lo 
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nothing  more  than  a  man's  firm  belief.1  Where  "religion,  morality,  and 
knowledge  "  are  declared  in  the  Constitution  to  be  essential  to  good  govern- 
ment the  "  knowledge  "  referred  to  is  knowledge  of  truth,  and  comprehends 
in  itself  all  that  is  comprehended  in  the  other  two  words  "religion"  and 
"morality"3  There  is  a  difference  between  the  want  of  knowledge  and  the 
want  of  notice.  A  party  may  have  been  notified  without  being  made  to  know 
the  prior  right.-1    Personal  knowledge  of  an  allegation  in  an  answer  is  a  per- 

keep  posled  or  to  inquire."  Utley  v.  Hill, 
(Mo.  iqoo)  55  S.  W.  Rep.  1099.  See  also  Know, 
ante,  p.  65. 

Knowledge  and  Ability.  —  In  Adams  v.  State, 
28  Fla.  545,  ihe  trial  judge  instructed  the  jury 
that  if  circumstances  had  been  proven  tending 
to  show  that  ihe  accused  was  connected  with 
the  homicide  and  had  the'  knowledge  to  ex- 
plain such  circumstances  in  his  possession,  his 
failure  to  explain  such  circumstances  was 
a  further  circumstance  unfavorable  to  him. 
The  appellate  court  said:  "  The  word  knowl- 
cd(/e.  in  the  connection  in  which  it  is  found, 
would  seem  to  be  used  as  synonymous  with 
'  ability.'  A  knowledge  to  explain  would  not 
be  of  much  value  to  ihe  accused  unless  he  was 
possessed  of  the  ability  to  explain  the  circum- 
stances." It  was  held  that  the  instruction 
was  wrong. 

Discovery  and  Knowledge.  —  In  Lady  Wash- 
ington Consol.  Co.  v.  Wood,  113  Cal.  482,  it 
was  said:  "  '  Discovery  '  and  Knowledge  are 
not  convertible  terms,  and  whether  there  has 
been  a  discovery  of  the  facts  constituting 
the  fraud,  within  Ihe  meaning  of  the  statute 
of  limitations,  is  a  question  of  law  to  be  deter- 
mined by  the  court  from  the  facts  pleaded." 

Understanding.  —  "  Ii  was  my  understand- 
ing," used  by  a  witness,  may  mean  his  knowl- 
edge or  recollection  of  the  facts.    Lockett  v. 

Nims,  27  Ga.  207. 

1.  Knowledge  and  Belief.    (See  also  Belief, 

vol.  3,  p.  911.)  — Hatch  v.  Carpenter,  9  Gray 
(Mass.)  271. 

An  affidavit  otherwise  correct,  but  closing 

with  the  words  "  to  the  best  of  his  knowledge, 

information,  and  belief,"  thereby  qualifying 

the  prior  declarations  contained  therein,  was 

held  to  be  defective  and  insufficient,  but  not 

void,  so  that  the  plaintiff  was  entitled  after 

judgment,  with  the  leave  of  the  trial  court,  to 

make  it  positive  and  sufficient  by  amendment. 

Harrison  v.  Beard,  30  Kan.  532. 

But  in  State  v  Bennett,  102  Mo.  372,  it  was 

said:    "  When  a  person  swears  to  its  truth 

'  according  to  his  best  knowledge  and  belief,' 

he  does  all  that  should  justly  be  required  of 

him.     *     *    *    In  making  such  an  affidavit 

the  affiant  necessarily  asserts  knowledge  of  the 

specific  facts  recited.    Roe  v.  Bradshaw,  L.  R. 

1  Exch.  106.    The  addition  of  the  phrase  '  and 

belief'  does  not  impair  the  force  of  the  word 

knowledge.    Large  v.  Keen's  Creek  Draining 

Co.,  30  Ind.  263." 
"  Between  mere  belief  and  knowledge  there 

is  a  wide  difference."    Iron  Silver  Min.  Co.  v. 

Reynolds,  124  U.  S.  384. 
Information.  —  An  averment  in   an  answer 

that  the  defendant  "  hath  no  knowledge  upon 

which  to  base  a  belief  "  was  held  defective  in 

failing  to  state  that  he  had  also  no  informa- 
tion.   The  court  said:    "The  two  statutory 

words  knowledge  and  '  information  '  have  not, 


as  thus  used,  the  same  legal  significance." 
Haney  v.  People,  12  Colo.  345. 

In  Edington  v.  Mut.  L.  Ins.  Co.,  5  Hun  (N. 
Y.)  8,  it  was  said:  'Knowledge,  however 
communicated,  is  information."  See  also 
Shaw  v.  North  Pennsylvania  R.  Co.,  101  U.  S. 
557;  State  v.  Ransberger,  106  Mo.  140. 

2.  Religion  and  Morality. —  Board  of  Educa- 
tion v.  Minor,  23  Ohio  St.  211,  where  it  was 
held  that  the  constitution  of  the  state  did  not 
enjoin  or  require  religious  instruction,  or  the 
reading  of  religious  books,  in  the  public  schools 
of  the  state.  Compare  Pfeiffer  v.  Board  of 
Education,  118  Mich.  573.  See  generally  the 
title  Schools. 

3.  Knowledge  and  Notice.  —  Cleveland  Woolen 
Mills  v.  Sibert,  81  Ala.  140. 

In  Clarke  v.  Ingram,  107  Ga.  570,  it  was 
said:  "The  terms  knowledge  and  'notice' 
are  not  synonymous  or  interchangeable,  and 
should  not,  therefore,  be  confounded  the  one 
with  the  other.  That  which  clearly  does  not 
amount  to  positive  knowledge  may  often,  in  a 
legal  sense,  constitute  actual  notice." 

Same  —  Harboring  Fugitive  Slaves.  —  Where 
the  defendant  was  charged  with  harboring  and 
concealing  fugitives  after  notice  that  they  were 
fugitives,  it  was  held  that  "notice"  in  this 
relation  meant  knowledge.  Driskill  v.  Parrish, 
3  McLean  (U.  S.)  631,  7  Fed.  Cas.  No.  4,089,  5 
West.  L.  J.  25. 

Actual  Knowledge.— Where  a  party  is  allowed 
by  the  code  to  make  supplemental  pleadings 
alleging  facts  which  may  have  come  to  his 
knowledge  since  the  filing  of  the  former  plead- 
ing he  may  allege  a  fact  that  could  have  been 
seen  at  a  previous  term  of  the  court  from  other 
papers  in  the  case  on  file,  as  the  knowledge 
spoken  of  is  actual,  not  constructive  knowl- 
edge. Peoples  v.  Carrol,  11  Heisk.  (Tenn.) 
417. 

Knoti'ledge  has  been  held  to  mean  actual 
knowledge  and  not  constructive  knowledge. 
See  In  re  Hauck,  17  Nat.  Bankr.  Reg.  158,  11 
Fed.  Cas.  No.  6,219. 

"Means  of  Knowledge."  —  Constructive  no- 
tice exists  where  a  municipal  corporation  has 
had  the  means  of  knowledge  for  a  sufficient 
time  to  have  remedied  a  defict  in  the  side- 
walks. "  It  may  be  that  the  phrase  '  means 
of  knowledge  '  fairly  includes  cases  of  neglect 
to  anticipate  and  prevent  certain  defects,  *  *  * 
but  with  that  exception  we  think  the  phrase 
applicable  only  to  visible  defects  or  obstruc- 
tions, defects  or  obstructions  that  are  open  and 
notorious;  '  so  notorious  as  to  be  observable 
by  all.'  "    Denver  v.  Dean,  to  Colo.  379. 

Positive  and  Imputed  Knowledge.  —  In  Cleve- 
land Woolen  Mills  v.  Sibert,  81  Ala.  145.,  it  was 
said:  "  Knowledge  may  also  be  classified,  in 
a  legal  sense,  as  positive  and  imputed  —  im- 
puted, when  the  means  of  knowledge  exist, 
known  and  accessible  to  the  party,  and  capable 
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sonal  knowledge  of  its  truth  or  falsity,  and  if  the  allegation  is  a  negative  one, 
this  necessarily  includes  a  knowledge  of  the  truth  or  falsity  of  the  allegation 

denKN0WN.  (See  also  Know  —  Knowing  —  Knowingly,  ante,  p.  65 ; 
Knowledge,  ante,  p.  66.)  — See  note  2. 


of  communicating  positive  information.  When 
there    is  Knowledge,  notice,   as  legally  and 
technically  understood,  becomes  immaterial. 
1.  Answer. —  West  v.  Home  Ins.  Co.,  18  Fed 

Personal    Knowledge.  — "'  Personal  knowl- 
edge' means  knowledge  brought  home  to  the 
party    as  distinguished  from  mere  general 
notoriety,  which  might  never  reach  the  party. 
Lafavette  v.  Larson,  73  Ind.  374- 

2  Known  as.— The  words ' '  known  as  the  east 
part  of  lot  I,"  in  a  specified  block,  have  the 
same  force  as  the  words  "  the  east  part  of  lot 
i  "  in  showing  an  intention  to  convey  to  the 
centre  of  adjoining  streets.  Kneeland  v.  Van 
Valkenburgh,  46  Wis.  43§-  .  ,  . 

Known  Heirs.  —  A  New  York  stat ul  e  provided 
that  in  default  of  appearance  of  any  unknown 
heirs  the  court  should  order  a  distribution 
among  the  known,  heirs.  In  construing  this 
statute  the  court  said:  ''Known  heirs  are 
those  persons  who  are  known,  and  whose  right 
to  inherit,  or  the  extent  of  whose  right  to 
inherit,  is  dependent  on  the  nonexistence  of 
other  persons  nearer  or  as  near  to  the  ancestor 
in  the  line  of  descent."  People  v.  Ryder,  65 
Hun  (N.  Y.)  177,  22  Civ.  Pro.  (N.  Y.)  388 

Known  by  — Known  to.  —  In  Com.  v.  Gnrnn, 
105  Mass.  175,  it  was  held  that  the  Use  of  the 
phrase  "  known  by  "  instead  of  "  known  to  " 
in  an  indictment  was  sufficiently  precise. 

Known  Course  of.  a  Stream.  —  Underground 
watercourses  are  divided  into  two  classes,  de- 
fined and  known,  and  those  unknown  and  un- 
defined. In  speaking  of  this  division,  in  Los 
Angeles  v.  Pomeroy,  124  Cal  633,  the  court 
said-  "  In  this  connection  it  will  be  well  to 
say  that  the  word'  defined  '  means  a  contracted 
and  bounded  channel,  though  the  course  of 
the  stream  may  be  undefined  by  human  knowl- 
edge- and  the  word  known  refers  to  knowl- 
edge'of  the  course  of  the  stream  by  reasonable 
inference."  . 

In  Wyandot  Club  v.  Sells,  9  Ohio  Dec.  in, 
it  was  said:  "  In  this  connection  the  term 
'  notorious'  means  that  which  is  publicly  or 
generally  known  and  spoken  of;  and  the  term 
known,  which  is  not  here  synonymous  with 
'  visible,'  refers  to  knowledge  by  reasonable 
inference." 

Personal  Knowledge  —  Acknowledgment  of 
Deeds.  (See  also  the  title  Acknowledgments, 
vol  1  P  483.)  — In  Overman  Silver  Min.  Co. 
v  American  Min.  Co.,  7  Nev.  318,  it  was  said: 
"  The  word  known  has  been  considered  the 
equivalent  of  the  words  '  personally  known, 
on  the  ground  that  personal  knowledge  is 
implied,  unless  negatived  from  a  further  state- 
ment that  such  knowledge  comes  from  in- 
formation." .  .    ,  . 

"  To  be  '  personally  acquainted  with  and 
to  '  know  personally  '  are  equivalent  phrases." 
Kelly  v.  Calhoun,  95  U.  S.  713- 

Where  a  justice  look  an  acknowledgment  ot 
the  assignment  of  a  mortgage,  stating  that  the 
assignor  was  to  him  "  personally  known  to  be 


the  identical  person  "  whose  name  was  signed 
to  the  instrument,  and  the  assignment  proved 
to  be  a  forgery,  it  was  held  that  he  was  not 
liable  on  his  official  bond  to  a  purchaser  rely- 
ing upon  the  validity  of  the  assignment. 
Wyllis  v.  Haun,  47  Iowa  614. 

Known  Property  Within  State  —  Limitation  ol 
Actions.  —  A  Vermont  statute  provided  that  ab- 
sence would  not  bar  the  running  of  the  statute 
of  limitations  if  the  debtor  had  known  attach- 
able property  within  the  slate.  In  Farnham 
v  Thomas,  56  Vt.  34,  it  was  said:  "  It  was 
not  necessary  that  the  plaintiff  should  have 
had  actual  knowledge  of  the  property  and  the 
defendant's  title  to  it.  Tucker  v.  Wells,  12 
Vt.  240.  But  the  defendant's  ownership  of  it 
must  have  been  notorious  to  such  an  extent 
that  the  plaintiff  would  have  found  it  by 
reasonable  search  and  inquiry.  Wheeler  v. 
Brewer.  20  Vt.  113.  The  case  shows  that  the 
plaintiff  had  no  actual  knowledge  of  it,  and 
that  there  was  no  lack  of  reasonable  diligence 
on  his  part  in  not  finding  it."  See  also 
Stoughton  v.  Dimick,  29  Vt.  535*.  Moore  v. 
Ouint  44  Vt.  112;  Wheeler  v.  Brewer,  20  Vt. 
113;  Hill  v.  Bellows,  15  Vt.  727-  And  see  the 
title  Limitation  of  Actions. 

Known  Mines  —  Known  VeiDS  or  Lodes  —  Known 
to  Exist.  (See  also  the  title  Mines  and  Mining 
Claims.)— In  order  to  constitute  the  exemp- 
tion of  coal  lands  contemplated  by  the 
pre-emption  act  under  the  head  of  "  known 
mines,"  there  must  be  ascertained  coal  de- 
posits upon  the  land  of  such  an  extent  and 
value  as  to  make  the  land  more  valuable  to  be 
worked  as  a  coal  mine,  under  the  conditions 
existing  at  the  time,  than  for  merely  agricul- 
tural purposes.  Colorado  Coal,  etc.,  Co.  v. 
U.  S.,  123  U.  S.  307.  See  also  In  re  Downs, 
7  U.S.  Pub.  Land  Dec.  71-  . 

It  has  been  held  that  known  veins  or  lodes, 
within  the  meaning  of  Rev.  Stat.  U.  S.,  §  2333, 
include  only  such  veins  as  are  clearly  ascer- 
tained and  of  such  a  character  as  to  render  the 
land  more  valuable  on  that  account  and  to 
justify  explcitation.  U.  S.  v.  Iron  Silver 
Min.  Co.,  128  U.  S.  683;  Casey  v.  Thieviege, 
19  Mont.  347-  See  also  Iron  Silver  Min  Co. 
v  Reynolds,  124  U.  S.  374;  Iron  Silver  Min. 
Co.  v.  Mike,  etc..  Gold,  etc.,  Min  Co  143  U. 
S  3Q4-  Sullivan  v.  Iron  Silver  Min.  Co.,  143 
U  S  431;  Montana  Cent.  R.  Co.  v.  Migeon, 
68  Fed.  Rep.  811;  Brownfield  v.  Bier,  15  Mont. 
403-  Butte,  etc.,  Min.  Co.  v.  Sloan,  16  Mont.  97. 

Known  Violation  of  Law.  —  A  clause  in  an 
insurance  policy  avoiding  the  policy  in  case 
the  insured  shall  die  in  the  known  violation 
of  law  does  not  extend  to  mere  trespasses 
against  property  or  other  infringements  oi 
civil  laws  to  which  no  criminal  consequences 
were  attached.  See  the  title  Accident  Insur- 
ance, vol.  I,  p.  3r9-  ,  .  ,  .  ,.  ,, 
"  '  Violation  of  law,*  as  used  in  this  policy, 
means  crime,  and  'known  violation  of  law  in- 
dicates a  voluntary  criminal  act.  Clutl  v. 
Mutual  Ben.  Ins.  Co.,  99  Mass.  326. 
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KNUCKLES.  —  See  Brass  Knuckles,  vol.  4,  p.  880. 

LABEL.  (See  also  the  titles  Copyright,  vol.  7,  p.  538  ;  Patents  ;  Trade- 
marks.) —  A  label  is  a  slip  of  paper  or  any  other  material  bearing  a  name, 
title,  address,  or  the  like,  affixed  to  something  to  indicate  its  nature,  contents, 
ownership,  destination,  or  other  particulars.1  In  the  construction  of  Act 
Cong.  June  18,  1874,  18  U.  S.  Stat,  at  L.  79,  c.  301,  §  3,  the  words  "  engraving," 
"  cut,"  and  "print  "are  applicable  only  to  pictorial  illustrations  and  works 
connected  with  the  fine  arts,  and  prints  or  labels  designed  to  be  used  for  any 
other  articles  of  manufacture  cannot  be  entered  under  the  copyright  law,  but 
may  be  registered  in  the  patent  office.*  If  the  label  is  published  prior  to  its 
registry  in  the  patent  office,  it  is  void.3    At  common  law  a  person  is  as  fully 


Such  a  policy  is  not  avoided  if  the  assured 
was  killed  after  retreating  from  an  altercation 
which  he  had  begun  under  circumstances 
which  would  make  the  slayer  guilty  of  feloni- 
ous homicide.  Harper  v.  Phoenix  Ins.  Co.,  19 
Mo.  506. 

So  a  killing  in  self-defense  is  not  a  known 
violation  of  law.  Overton  v.  St.  Louis  Mut. 
L.  Ins.  Co.,  39  Mo.  122. 

See  also  the  title  Life  Insurance. 

Shall  Not  Have  Been  Known  to  Be  Living  — 
Bigamy.  —  See  the  title  Bigamy,  vol.  4,  p.  40. 

Owners  of  Vessel.  —  As  to  facts  which  render 
the  owner  of  a  vessel  known  to  one  having  a 
lien  against  it,  see  Story  v.  Buffum,  8  Allen 
(Mass.)  35.  And  see  generally  the  title  Mari- 
time Liens. 

"Known  Creditors,"  in  a  statute  providing 
that  commissioners  on  the  insolvent  estates  of 
deceased  persons  shall  give  notices  of  meet- 
ings to  all  "  known  creditors,"  means  credit- 
ors known  to  the  executor  or  administrator, 
and  not  merely  those  known  to  the  commis- 
sioners.   Davis's  Appeal,  39  Conn.  395. 

"  Known  Equivalent,"  in  palenl  law,  see 
Morlsy  Sewing  Mach.  Co.  t.  Lancaster,  129 
U.  S.  290.    See  generally  the  title  Patents. 

Known  Intemperate  Habits.  —  See  the  title  In- 
toxicating Liquors,  vol.  17,  p.  342. 

"Not  Known  or  Used  before  the  application," 
in  the  patent  law,  means  "  not  known  or  used 
by  the  public."  Pennock  v.  Dialogue,  2  Pet. 
(U.  S.)  18.  See  also  Plimpton  v.  Malcolmson, 
3  Ch.  D.  555;  In  re  Avery,  36  Ch.  D.  317.  See 
generally  the  title  Patents. 

1.  Perkins  v.  Heert,  5  N.  Y.  App.  Div.  339, 
affirmed  158  N.  Y.  308. 

Name.  —  In  Wilkins  v.  Earle,  44  N.  Y.  185, 
it  was  said :  "  The  m  jsi  general  idea  of  a  label 
is  not  of  a  separate  strip  of  paper  or  parch- 
ment, but  a  written  description  of  the  article 
upon  which  it  is  placed  or  made,  as  to  its 
ownership,  or  character,  or  quality,  or  extent. 
The  name  of  Mr.  Wilkins  was  a  label."  This 
case  arose  upon  a  notice  posted  in  a  room 
of  an  inn  requiring  that  valuable  packages 
deposited  with  the  clerk  should  be  properly 
labeled.  The  plaintiff  deposited  with  the 
clerk  a  package  containing  money,  with  his 
name  written  in  pencil  on  the  outside,  but  no 
indorsement  indicated  its  contents  or  value; 
the  plaintiff  was  asked  what  the  envelope 
contained,  and  replied,  "  Money."  It  was  held 
that  the  defendant  innkeepers  were  liable. 

Label  Distinguished  from  Trademark.  —  A  label 
is  not  a  trademark,  and  is  not  entitled  to  pro- 
tection as  such.  Falkinburg,  v.  Lucy,  35  Cal. 
52.    See  also  Burke  v.  Cassin,  45  Cal.  481. 
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2.  What  Cannot.  Be  Registered  as  Label.  —  A 

single  letter  not  descriptive,  or  a  device  con- 
sisting of  a  single  horseshoe,  cannot  be  regis- 
tered as  a  label,  though  it  might  be  registered 
as  a  trademark.  Lorillard  v.  Drummond  To- 
bacco Co.,  14  Fed.  Rep.  Ill,  22  Pat.  Off.  Gaz. 
1208. 

Evasion  of  Statute.  —  The  plaintiffs  designed 
a  picture  which  they  intended  to  print  on 
labels  of  cigar  boxes,  and  had  it  recorded  by 
the  librarian  of  Congress  under  the  title  "  Nose- 
gay." It  was  held  that  this  was  an  attempt 
to  evade  the  Act  of  June  18,  1874,  §  3,  which 
provides  that  labels  cannot  be  copyrighted 
but  may  be  registered  as  trademarks.  Schu- 
macher v.  Wogram,  35  Fed.  Rep.  211.  Compare 
Schumacher  v.  Schwencke,  25  Fed.  Rep.  466. 

What  Can  Be  Registered  as  Label.  —  Printed 
patterns,  intended  to  be  cut  apart  and  manu- 
factured into  balloons,  are  not  pictorial  illus- 
trations connected  with  the  fine  arts,  but  may 
be  "  prints  or  labels  designed  to  be  used  for 
another  article  of  manufacture."  Rosenbach 
v.  Dreyfuss,  17  Pat.  Off.  Gaz.  1153,  2  Fed. 
Rep.  217. 

The  Word  "  Copyright."  —  In  Higgins  v. 
Keuffel,  140  U.  S.  428,  it  was  held  that  in 
order  to  claim  the  benefit  of  the  Act  of  June 
18,  1874,  allowing  the  registration  ot  labels,  it 
was  necessary  that  notice  of  registration 
should  be  given  to  the  public  by  affixing  the 
word  "copyright"  upon  every  copy  of  the 
label. 

Falsely  Marking  Label  "  Copyrighted."  —  Mark- 
ing as  copyrighted  an  article  which  could  be 
registered  as  a  label,  but  could  not  be  and  was 
not  copyrighted,  does  not  make  the  person  so 
marking  liable  to  the  penalty  for  falsely  mark- 
ing "  copyrighted  "  provided  by  Rev.  Stat.  U. 
S.,  §  4963,  because  the  right  of  another  is  not 
impaired,  nor  is  the  public  deceived.  Rosen- 
bach  v.  Dreyfuss,  17  Pat.  Off.  Gaz.  1153,  2  Fed. 
Rep.  217. 

3.  Prior  Publication.  —  Marsh  v.  Warren,  13 
Pat.  Off.  Gaz.  7,  24  Pittsb.  Leg.  J.  (Pa.)  207,  14 
Blatchf.  (U.  S.)  263. 

What  Is  Publication.  —  The  use  of  a  label  on 
bottles  containing  a  certain  compound  was 
held  in  Marsh  v.  Warren.  13  Pat.  Off.  Gaz.  7, 
24  Pittsb.  Leg.  J.  (Pa.)  207,  14  Blatchf.  (U.  S.) 
263,  to  be  a  publication  of  the  label. 

injunction.  —  In  Coffee  v.  Brunton,  4  McLean 
(U.  S.)  516,  it  was  held  that  where  a  label  or 
mark  of  another  is  used  by  an  individual  with 
a  fraudulent  intent  to  recommend  to  pur- 
chasers an  article  similar  in  appearance  lo 
another  favorably  known  in  the  market,  an  in- 
junction will  be  granted. 
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who  hTres'hfL"  outoi  who  is  hired  out,  to  do  physical  toil.-    In  accordance 


Commissioner's  Duty  -  Trademark    May  Be 
Registered  as  Label.  -  "  The  duty  of  the  com- 
missioner of  patents,  on  the  application  to  him 
lo  register  a  label,  is  a  purely  ministerial  one, 
as  much  so  as  the  act  of  a  recorder  of  deeds  in 
niacins?  upon  public  record  a  muniment  o 
title     The  statute  has  not  defined  what  shall 
be  considered  a  label,  whether  it  shall  be  a 
picture  or  a  writing;  whether  it  shall  be  de- 
scriptive of  the  article  to  which  it  is  affixed,  or 
whether  it  may  be  a  mere  arbitrary  design. 
If  the  applicant  presents  it  as  a  label,  and  ap- 
'p»als  to  the  commissioner  to  give  it  the  pro- 
tection which  the  law  provides  for  it  as  a  label. 
the  nutv  of  the  commissioner  is  to  register  it, 
andln  doing  so  he  gives  it  only  the  protection 
which  the  statute  provides.    It  is  not  protected 
as  a  trademark  nor  as  a  copyright.    The  public 
at  large  may  use  and  enjoy  it,  but  qua  label  it 
is  restricted  to  the  use  of  the  party  who  has 
registered  it  for  that  purpose  and  no  other. 
With  ihe  character  of  the  device  the  commis- 
sioner is  not  at  all  concerned.    His  function  is 
as  purely  ministerial  as  it  is  capable  of  being. 
U.  S.  v.  Marble,  3  Mackey  (D.  C)  50.   /lo  the 
same  effect  see  U.  S.  v.  Marble,  1  Mackey  (D. 

C  Labor-union  Labels  —  Constitutionality  of  New 
York  Statute.  —  A  New  York  statute  provided 
that  every  labor  union  might  adopt  a  label, 
and  by  filing  a  duplicate  copy  with  the  secre- 
tary of  state,  obtain  a  right  to  enjoin  the  use 
of  counterfeits  of  such  label.  It  was  held  that 
su-h  a  statute  was  constitutional.  Perkins  v. 
Heert,  5  N.  Y.  App.  Div.  339-  affirmed  158  N. 
Y.  306.  .  . 

Same  —  Abandonment.—  Where  an  association 
had  filed  a  label  with  the  secretary  of  state- 
and  afterwards  filed  a  new  label  nearly  the 
same  as  the  original  one  and  of  the  same  gen- 
eral appearance,  but  leaving  out  a  few  un- 
necessarv  words  for  which  other  words  were 
substituted,  it  was  held  that  this  did  not  con- 
stitute  an  abandonment  of  the  former  label, 
and  that  an  action  lo  enjoin  its  use  by  another 
mio-ht  be  maintained  by  the  association.  Per- 
kins v.  Heert,  5  N.  Y.  App.  Div.  33b. 

Same  — Libel. —  Where  the  label  of  a  labor 
union  contained  the  words,  "an  organization 
opposed  to  inferior,  rat-shop,  coolie,  prison,  or 
filthy  tenement-house  workmanship,'  it  was 
held  that  these  words  were  not  libelous.  Per- 
kins v.  Heert,  5  N.  Y.  App.  Div.  339-  See 
generally  the  title  Libel  and  Slander. 


L  Croft  v.  Dav,  7  Beav.  84;  Coffeen  v.  Brun- 
ton,  4  McLean  (U.  S.)  516;  Burke  v.  Cassin  45 
Cal  481;  Williams  v.  Johnson,  2  hiosw  (JN. 
Y.)'i;  Amoskeag  Mfg.  Co.  v.  Spear,  2  Sandf. 
(N  Y  )  SQQ;  Stokes  v.  Landgraff,  17  Barb.  UN. 
Y  )  608  Fetridge  v.  Wells,  (N.  Y.  Super.  Ct. 
Spec.  T.)  4  Abb.  Pr.  (N.  Y.)  144. 

2   Bloom  v.  Richards,  2  Ohio  St.  400. 
Laboring  —  Continuous  Effort.  —  Raines  v. 
Watson,  2  W.  Va.  402. 

3.  Laborer.—  In  re  Hp  King,  14  Fed.  Rep. 

72  A  servant  in  husbandry  or  manufacture,  not 
living  intra  mania  (within  the  walls)  is  a 
laborer.    Exp.  Meason,  5  Binn.  (Pa.)  167. 

4  Rogers  v.  Dexter,  etc.,  R.  Co.,  03  IMe. 
3?2;    See  also  Kansas  City  v.  McDonald,  80 

Mo  App.  448.  .  , 

Webster's  Definition.  —  A  laborer  is  one  who 
works  at  a  toilsome  occupation;  a  man  who 
does  work  requiring  little  skill,  as ^tmguished 
from  an  artisan;  sometimes  called  a  laboring 
man.  Hinton  v.  Goode,  73  Ga.  233-  See  also 
Dane  v.  Mississippi,  Ouachita,  etc.,  R.  Co  27 
Ark.  566;  Savannah,  etc.,  R.  Co  v.  Callahan, 
40  Ga  511 ;  Blanchard  v.  Portland,  etc.,  R.  Co 
8   Me  24  ;  Bloom  v.  Richards,  2  Ohio  St.  401. 

Laborers,  Servants,  and  Employees.  (See  also 
Employ  -  Employee-  Employment  vol.  u, 
D  x  )_In  Bristor  z:  Kretz,  (Supm.  Ct.  Spec. 
T  )  22  Misc.  (N.  Y.)  58,  it  was  said:  It  is 
assumed  that  the  words  laborers  and  serv- 
ants '  are  used  by  the  lawmaker  advisedly, 
and  are  not  surplusage.  Laborers  are  those 
who  toil  in  a  menial  capacity;  .  serva "ts  are 
those  who  serve  manually,  yet  include  a  class 
above  the  mere  laborer;  and  employees  em- 
braces every  other  grade  of  similar  service 
with  brain  and  hand." 

Laborer  Less  Comprehensive  than  Employee  - 
Watson  v.  Watson  Mfg.  Co.,  30  N.  J.  Eq.  59°. 
People  v.  Beveridee  Brewing  Co.,  91  Hun  (n 
Y)  315-  Gurney  v.  Atlantic,  etc.,  R.  Co  5» 
N  Y  v»-  Palmers.  Van  Santvoord 1  153  N.  V. 
616-  People  v.  Board  of  Police,  75  N.  Y.  39- 

Laborerand  Employee  Used  Synonymously. - 
See  Malcomson  v.  Wappoo   Mills,  I 


Rep.  198;  Lehigh  Coal,  etc., 


Central  R. 

Ca.VgN.  J.  Eq".  255;  Wajson  v.  Watson Mf|. 
Co.;  30  N.  J.  Eq.  590;  Johnston  v.  Barnlls,  27 

°toe°VhoHaS  Discontinued  Labor  on  Account 
of  Age. -To  an  interrogatory  in  anapphca  on 
tor  a  policy  of  insurance  as  to  the  occupation 
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with  the  above  definitions  the  terms  "  laborer 
not  necessarily,2  confined  to  manual  labor. 


and  "labor"  are  generally,1  but 


of  the  applicant,  the  applicant  replied  laborer. 
It  appeared  that  as  a  matter  of  fact  he  had 
suspended  labor  for  several  years  prior  to 
making  the  application,  on  account  of  old  age 
or  other  continuous  disability.  It  was  held 
that  the  answer  was  misleading,  and  ihe  policy 
issued  in  pursuance  of  the  application  afore- 
said was  avoided.  United  Brethren  Mut.  Aid 
Soc.  v.  White,  eoo  Pa.  St.  12. 

1.  Terms  Labor  and  Laborer  Confined  to  Manual 
Labor —  United  States.  —  Holy  Trinity  Church 
v.  U.  S.,  143  U.S.  464;  Winder  ^..Caldwell,  14 
How.  (U.  S.)  434;  In  re  Ho  King,  8  Sawy.  (U. 
S.)  438. 

Georgia.  —  Hinton  v.  Goode,  73  Ga.  233; 
Coraker  v.  Mathews,  25  Ga.  571. 

Iowa.  —  Consolidaied  Tank-Line  Co.  v. 
Hunt,  83  Iowa  6. 

Massachusetts.  —  Parker  v.  Bell,  7  Gray 
(Mass.)  429. 

Michigan.  —  Brockway  v  Innes,  39  Mich. 
47;  Michigan  Trust  Co.  v.  Grand  Rapids  Dem- 
ocrat, 113  Mich.  615. 

Minnesota.  —  Wildner  w.  Ferguson,  42  Minn. 
112. 

Mississippi.  —  Williams  v.  Link,  64  Miss.  641. 

Nebraska.  —  Henderson  v.  Nott,  36  Neb.  157. 

New  Hampshire.  —  Weymoulh  v.  Sanborn, 
43  N.  H.  173;  Hale  v.  Brown,  59  N.  H.  558. 
See  also  Hoyt  v.  White,  46  N.  H.  48. 

New  York.  —  Stryker  v.  Cassidy,  10  Hun  (N. 
Y.)  18;  Aikin  v.  Wasson,  24  N.  Y.  482;  Balch 
v.  New  York,  etc.,  R.  Co.,  46  N.  Y.  521;  Wake- 
field v.  Fargo.  90  N.  Y.  214;  Ericsson  v.  Brown, 
38  Barb.  (N.  Y.)  390;  Hovey  v.  Ten  Broeck,  3 
Robt.  (N.  Y.)  316. 

Pennsylvania.  —  Heebner  v.  Chave,  5  Pa.  St. 
117;  Seiders's  Appeal,  46  Pa.  St.  57;  Sulli- 
van's Appeal,  77  Pa.  St.  107;  Pennsylvania, 
etc.,  R.  Co.  v.  Leuffer,  84  Pa.  St.  171 ;  Went- 
roth's  Appeal,  82  Pa.  St.  469;  Jones  v.  Shaw- 
han,  4  W.  &  S.  (Pa.)  257;  Hoatz  v.  Patterson, 
5  W.  &  S.  (Pa.)  538;  Smith  v.  Brooke,  49  Pa. 
St.  147;  Pennsylvania  R.  Co.  v.  Leuffer,  84  Pa. 
St.  168. 

Texas.  —  St.  Louis,  etc.,  R.  Co.  v.  Mathews, 
75  Tex.  94. 

Virginia. — Farinholt  w.  Luckhard,  90  Va. 
938. 

Labor  and  Laborer.  —  In  Paddock  v.  Balgord, 
2  S.  Dak.  105,  it  was  said:  "  We  think  it 
might  be  a  claim  for  labor,  and  still  not  be  a 
claim  for'  laborer's  wages,'  within  the  mean- 
ing of  the  statute.  Labor,  either  as  a  noun  or 
a  verb,  is  a  comprehensive  word,  and  does  not 
seem  to  carry  to  its  derivative  laborer,  as 
ordinarily  used,  its  full  original  meaning." 

2.  Terms  Labor  and  Laborer  Not  Confined  to 
Manual  Labor.  —  Missouri,  etc.,  R.  Co.  v.  Baker, 
14  Kan.  563;  Knight  v.  Norris,  13  Minn.  473; 
Stryker  v.  Cassidy,  76  N.  Y.  50;  Heebner  v. 
Chave,  5  Pa.  St.  117;  Hogan  v.  Cushing,  49 
Wis.  169. 

Actor  Held  Not  a  Laborer.  —  In  re  Ho  King, 
8  Sawv.  (U.  S.)  438,  14  Fed.  Rep.  724. 

Agent.  —  Within  a  statute  preferring  labor 
debts  due  from  insolvent  corporations,  it  has 
been  held  that  the  general  and  collecling  ageni 
of  a  corporation  engaged    in   the  manufac- 
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lure  and  sale  of  flouring  mills  and  milting 
machinery,  who  received  an  annual  salary  and 
his  traveling  expenses,  and  who  occasionally 
performed  some  manual  labor  in  repairing  ihe 
machines,  was  not  a  laborer.  Mailer  of 
George  T.  Smith  Middlings  Purifier  Co.,  100 
Mich.  448.  See  infra,  this  note,  Drummers ; 
Officers  of  Corporation. 

Architect,  —  The  decisions  are  in  conflict  as 
to  whether  an  architect  is  a  laborer.  In  the 
following  cases  it  has  been  held  that  he  was 
not  a  laborer;  Foushee  v.  Grigsby,  12  Bush 
(Ky.)  75;  Price  v.  Kirk,  90  Pa.  St.  47. 

So  under  a  mechanics'  lien  law  an  architect 
has  been  held  not  to  be  a  laborer.  Foushee  v. 
Grigsby,  12  Bush  (Ky.)  83;  Ames  v.  Dyer,  41 
Me.  397;  Raeder  v.  Bensbeig,  6  Mo.  App.  445; 
Mutual  Ben.  L.  Ins.  Co.  v.  Rowand,  26  N.  J. 
Eq.  389. 

In  Pennsylvania,  etc.,  R.  Co.  v.  Leuffer,  84  Pa. 
St.  168,  24  Am.  Rep.  189,  and  Price  v.  Kirk,  13 
Phila.  (Pa.)  497,  35  Leg.  Int.  (Pa.)  325,  it  was 
held  that  an  architect  who  simply  drew  the 
plans  was  not  a  laborer  entitled  to  a  lien. 
Compare  State  Bank  v.  Gries,  35  Pa.  St.  423, 
where  the  contrary  was  held  when  the  archi- 
tect superintended  the  work. 

In  Smallhouse  v.  Kentucky,  etc.,  Gold,  etc., 
Min.  Co.,  2  Mont.  443,  an  agent  of  a  corpora- 
tion, employed  at  a  monthly  salary  to  superin- 
tend the  ereclion  of  buildings  and  working  of 
mines,  was  held  not  to  be  a  laborer. 

But  in  Hughes  v.  Torgerson,  96  Ala.  846, 
it  was  held  that  the  services  of  an  archi- 
tect in  making  plans  for  and  superin- 
tending the  ereclion  of  a  building  were  woik 
and  labor  within  Ihe  meaning  of  the  statute 
providing  for  a  mechanics'  lien.  See  also  Tay- 
lor v.  Gilsdorff,  74  111.  354;  Mulligan  v.  Mul- 
ligan, 18  La.  Ann.  20;  Knight  v.  Norris,  13 
Minn.  473;  State  Bank  v.  Gries,  35  Pa.  St.  423; 
St.  Clair  Coal  Co.  v.  Martz,  75  Pa.  Si.  388; 
Stryker  v.  Cassidy,  76  N.  Y.  50,  reversing  10 
Hun  (N.  Y.)  18;  Arnoldi  v.  Gouin,  22  Grant 
Ch.  (U.  C.)  314. 

Same  —  Designer  of  Vessels  Held  Not  a  Laborer. 
■ — Ames  v.  Dyer,  41  Me.  397. 

Attorney.  —  See  infra,  this  note,  lawyer. 

Barber.  —  In  State  v.  Nesbit,  8  Kan.  App. 
109,  it  was  held  that  the  shaving  of  a  person 
by  a  barber  in  his  usual  and  ordinary  business 
was  labor  within  a  Sunday  law.  See  also 
Slate  v.  Frederick,  45  Ark.  348;  Com.  f.  Wald- 
man,  140  Pa.  Si.  89. 

Bookkeeper. — See  infra,  this  note,  Clerk  or 
Bookkeeper. 

Business  and  Labor.  —  An  act  imposed  a  pen- 
alty on  any  one  found  on  Sunday  '"  engaged 
in  any  labor  except  works  of  necessity,  charity, 
or  mercy."  A  former  act  imposed  such  pen- 
alty on  any  person  engaged  in  selling  liquors 
or  any  other  property,  or  engaged  in  any  labor 
except  works  of  necessity,  charily,  or  mercy. 
It  was  held  that  one  engaged  in  selling  liquors 
on  Sunday  was  still  liable.  Cortesy  v.  Terri- 
tory, 7  N.  Mex.  89.  See  also  Pattee  v.  Greely, 
13  Met.  (Mass.)  284. 

And  in  the  following  cases  labor  and  busi- 
ness were  distinguished:  Richmond  v.  Moore, 
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107  HI.  438;  Johnson  v.  Brown,  13  Kan.  531; 
More  v.  Clymer,  12  Mo.  App.  16;  Bloom  v. 
Richards,  2  Ohio  St.  387. 

In  Cincinnati  v.  Rice,  15  Ohio  225,  it  was 
held  that  trading,  bartering,  selling,  and  buy- 
ing goods,  wares,  or  merchandise  must  be  held 
to   be   common    labor   within    the  Sunday 

law.  _      ,  „ 

Carriage  Maker. —  In  Conlee  Lumber  Co.  v. 
Ripon  Lumber,  etc.,  Co.,  66  Wis.  482,  a  car- 
riage maker  and  blacksmith,  having  shops  of 
his  own,  who  did  work  for  a  lumber  and  man- 
ufacturing company  from  time  to  time,  manu- 
facturing knives,  bolts,  etc.,  for  which  m  the 
most  part  the  company  furnished  materials, 
was  held  to  be  a  laborer  and  entitled  to  a 
preference.  _ 
Civil  Engineer.  —  See  infra,  this  note,  £.n- 

g '  Clerk  or  Bookkeeper.  —  In  Cole  v.  McNeill,  go. 
Ga.  250,  it  was  held  that  a  clerk  was  not  a 
laborer  within  a  statute  providing  for  a 
laborer's  lien. 

Clerks  have  been  held  not  to  be  laborers 
within  an  act  to  protect  laborers  in  the  con- 
struction of  a  railroad.  See  Missouri,  etc.,  R. 
Cj.  v.  Baker,  14  Kan.  564. 

In  Signor  v.  Webb,  44  111.  App.  338,  a  book- 
keeper was  held  not  to  be  a  laborer  within  an 
act  for  the  protection  of  employees  and  laborers 
in  their  claim  for  wages.  See  also  Epps  v. 
Epps,  17  HI-  App.  196. 

And  in  the  following  cases  a  clerk  was  held 
not  to  be  a  laborer:  Richardson  v.  Langston, 
68  Ga  658;  Hinton  v.  Goode,  73  Ga.  233; 
Ricks  v.  Redwine,  73  Ga.  273.  These  cases 
were  upon  affidavits  under  the  Georgia  statute 
claiming  laborers'  liens  against  insolvent 
debtors. 

A  bookkeeper  and  auditor  in  the  employ  of 
a  construction  company  was  held  not  to  be  a 
laborer  within  a  statute  giving  a  lien  upon  a 
railroad  for  work  performed.  Milligan  v.  San 
Antonio,  etc.,  R.  Co.,  (Tex.  Civ.  App.  189S)  46 
S.  W.  Rep.  919. 

In  Malcomson  v.  Wappoo  Mills,  86  Fed. 
Rep.  198,  it  was  held  that  a  bookkeeper  of  a 
mining  company  was  not  entitled  to  a  laborer's 
lien  for  salary. 

In  Epps  v.  Epps,  17  HI.  App.  196,  it  was 
held  that  a  bookkeeper  was  not  a  laborer  within 
a  statute  relating  to  exemptions. 

A  bookkeeper  and  general  manager  is  not 
a  laborer  within  the  meaning  of  the  statute 
making  stockholders  liable  for  debts  due  to 
laborers.  Wakefield  v.  Fargo,  90  N.  Y.  214; 
Cotfin  v.  Reynolds,  37  N.  Y.  640. 

But  in  Consolidated  Coal  Co.  v.  Keystone 
Chemical  Co.,  54  N.  J.  Eq.  309.  a  bookkeeper 
of  a  corporation  was  held  to  be  entitled  to 
preference  as  a  laborer  upon  the  insolvency  of 
the  company. 

A  bookkeeper  has  been  held  to  be  a  laborer 
within  a  statute  preferring  the  laborers  of  an 
insolvent  employer.  Heckman  v.  Tammen, 
184  111.  144-  ,,  . 

In  Lawton  v.  Richardson,  118  Mich.  669,  it 
was  held  that  debts  due  to  employees  in  a  dry- 
goods  store  who  acted  as  department  manager 
and  salesmen,  and  performed  such  services  as 
the  unpacking  of  goods,  marking  them  and 
placing  them  upon  the  shelves,  sweeping  out 
the  store,  and  keeping  the  stock  in  order,  were 


debts  for  labor  within  a  statute  preferring 
claims  for  labor  debts  against  insolvents. 

Same  — Mailing  Clerk.  —  In  Michigan  Trust 
Co.  v.  Grand  Rapids  Democrat,  113  Mich.  615, 
it  was  held  that  the  amount  due  to  a  mailing 
clerk  for  getting  out,  addressing,  and  mailing 
a  newspaper  to  its  various  subscribers  was  a 
debt  for  labor,  within  a  statute  preferring  such 
debts  against  the  estate  of  the  insolvent. 

Same  —  Garnishment.  —  A  garnishment  stat- 
ute excepted  the  wages  of  laborers  from  its 
provisions.  It  was  held  that  the  statute  did 
not  apply  to  a  bookkeeper  and  clerk.  Hunter 
v.  Morgan,  108  Ga.  409;  Boynlon  v.  Pelbam, 
108  Ga.  794;  McPherson  v.  Stroup,  100  Ga.  228. 
See  also  Oliver  v.  Macon  Hardware  Co.,  98 
Ga.  249.  But  in  Butler  v.  Clark,  46  Ga.  466. 
it  was  held  that  a  clerk  was  a  laborer  within  a 
garnishment  statute.  See  also  Clagborne  v. 
Saussy,  51  Ga.  576;  Lamar  v.  Chisholm,  77 
Ga.  306;  Smith  v.  Johnston,  71  Ga.  748. 

In  Abrahams  v.  Anderson,  80  Ga.  570,  and 
Smith  v,  Johnson,  71  Ga.  748,  clerks  were  held 
to  be  laborers  within  an  exemption  siatute. 

In  Williams  v.  Link,  64  Miss.  641,  a  clerk  in 
a  store  was  held  to  be  a  laborer  and  his  wages 
exempt  from  garnishment. 

Commercial  Salesman.  —  See  infra,  this  note, 
Drummer. 

Conductor.  —  Within  a  statute  exempting  the 
wages  of  a  laborer  from  garnishment,  it  has 
been  held  that  a  conductor  is  not  a  laborer. 
Miller  v.  Dugas,  77  Ga.  386. 

An  omnibus  conductor  has  been  held  not  to 
be  a  laborer  within  the  English  Employets 
Liability  Act,  1880.    Morgan  v,  London  Gen. 
Omnibus  Co.,  13  Q.  B.  D.  832. 

In  Hunt  v.  Great  Northern  R.  Co.,  (1&9I)  I 
Q  B  601,  it  was  held  that  the  plaintiff,  who 
was  in  the  employment  of  a  railway  company 
as  guard  of  a  goods  train,  was  not  engaged  in 
manual  labor,  and  therefore  was  not  within 
the  English  Truck  Act.  See  generally  the 
title  Store-order  Acts. 

Conductor  of  Street  Railroad.  —  The  conductor 
of  a  street-railroad  company  has  been  held  not 
entitled  to  recover  for  injuries  received  in  an 
accident  on  Sunday,  as  he  must  be  considered 
as  laboring  on  that  day  in  violation  of  law 
Day  v.  Highland  St.  R.  Co.,  135  Mass.  113.  46 
Am.  Rep.  449-  ,  ,  . 

Contract  Not  Labor.  (See  supra,  this  note 
Business  and  Labor;  and  see  the  title  Sunday.) 
—  The  making  of  a  contract  is  not  labor. 
Richmond  v.  Moore,  107  111.  438;  Johnson  v. 
Brown,  13  Kan.  531:  More  v.  Clymer  12  Mo. 
App  16-  Bloom  v.  Richards,  2  Ohio  St.  3»7; 
State  v  Powell,  58  Ohio  St.  324;  Raines  v. 
Watson,  2  W.  Va.  402.  Compare  Tucker  v. 
West,  29  Ark.  386;  Stewart  v.  Davis,  31  Ark. 

Contractor  Not  a  Laborer.  —  In  general  a  con- 
tractor is  held  not  to  be  a  laborer. 

United  States.  —  Campfield  v.  Lang,  25  Fed. 
Rep.  128;  Tod  v.  Kentucky  Union  R.  Co.. 
(C  C  A  )  52  Fed.  Rep.  241 ;  Central  Trust  Co. 
I.  Richmond,  etc,  R.  Co.,  54  Fed.  Rep.  723; 
Vane  v.  Newcombe,  132  U,  S.  220. 

Arkansas.  —  Little  Rock,  etc.,  R.  Co.  v. 
Spencer,  65  Ark.  183.  r 

Georgia.  —  Savannah,  etc.,  R.  Co.  v.  Calla- 
han, 49  Ga.  511.  ... 
Illinois.  -  Rothgerber  v.  Dupuy,  64  111-  454, 
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Newhall  v.  Kastens,  70  111.  tCo;  Smith  Bridge 
Co.  v.  Louisville,  etc.,  Air  Lino  R.  Co.,  72  111. 
506. 

Kansas.  —  Mann  v.  Burt,  35  Kan.  10. 

Michigan.  —  Chicago,  etc.,  R.  Co.  v.  Sturgis, 
44  Mich.  538,  6  Am.  &  Eng.  R.  Cas.  619;  Mar- 
tin v.  Michigan,  etc.,  R.  Co.,  62  Mich.  458. 

Mississippi.  —  Heard  v.  Crum,  73  Miss. 
157. 

Missouri. — Blakey  v.  Blakey,  27  Mo.  39; 
Groves  v.  Kansas  City,  etc.,  R.  Co.,  57  Mo. 
307;  Kansas  City  v.  McDonald,  80  Mo.  App. 
444- 

Nebraska.  —  Henderson  v.  Nott,  36  Neb.  157. 

New  Hampshire.  —  Weymouth  v.  Sanborn, 
43  N.  H.  171. 

New  Jersey.  —  Lehigh  Coal,  etc.,  Co.  v.  Cen- 
tral R.  Co.,  29  N.  J.  Eq.  255. 

New  York.  —  Coffin  v.  Reynolds,  37  N.  Y. 
640;  Balch  v.  New  York,  etc.,  R.  Co.,  46  N. 
Y.  521;  Wakefield  v.  Fargo,  90  N.  Y.  213; 
People  v.  Remington,  109  N.  Y.  631;  Atchison 
v.  Troy,  etc.,  R.  Co.,  (Ct.  App.)  6  Abb.  Pr. 
N.  S.  (N.  Y.)  329. 

Pennsylvania.  —  Wentworth's  Appeal,  82  Pa. 
St.  469;  Jones  v.  Shawhan,  4  W.  &  S.  (Pa.) 
257- 

Wisconsin. —  Harbeck  v.  Southwell,  18  Wis. 
425;  Kirby  v.  McGarry,  16  Wis.  68;  Lang  v. 
Simmons,  64  Wis.  525. 

Same  —  Lien  for  Harvesting.  —  In  Mohr  v. 
Clark,  3  Wash.  Ter.  440,  a  statute  providing 
that  a  person  who  should  perform  any  labor 
in  harvesting  crops  should  have  a  lien  thereon 
was  held  not  to  confer  a  lien  on  a  crop  of  grain 
for  the  labor  employed  by  one  in  threshing  it, 
although  he  was  present  and  directed  the 
work;  but  he  might  have  a  lien  for  his  own 
services  and  the  use  of  his  threshing  machine 
and  teams. 

Same  —  Eight-hour  Law.  —  In  Billingsley  v. 
Marshall  County,  5  Kan.  App.  435,  it  was  held 
that  the  word  laborer  in  the  Kansas  eight-hour 
law  did  not  apply  to  one  who  contracted  to  do 
a  certain  amount  of  work  for  a  stipulated  sum 
of  money. 

Same  —  Debts  of  Insolvent.  —  In  Montreal 
Bank  v.  J.  E.  Potts  Salt,  etc.,  Co.,  92  Mich. 
351,  it  was  held  that  a  statute  which  provided 
that  the  labor  debts  of  an  insolvent  person 
should  be  preferred  claims  against  his  estate 
did  not  apply  to  the  claims  of  a  contractor. 

Same  —  Liability  of  Stockholders.  —  In  Aikin 
v.  Wasson,  24  N.  Y.  482,  it  was  held,  under  a 
statute  making  stockholders  liable  for  debts 
owing  by  a  corporation  to  laborers  for  services, 
that  a  contractor  was  not  a  laborer.  See  also 
Peck  v.  Miller,  39  Mich.  594. 

Same  —  Exemption.  —  Within  a  statute  ex- 
empting the  earnings  of  a  laborer  from  attach- 
ment, it  was  held  that  a  contractor  was  not  a 
laborer.    Heebner  v.  Chave,  5  Pa.  St.  115. 

Same  —  Garnishment.  —  In  Miller  v.  Dugas, 
77  Ga.  386,  a  contractor  of  a  railroad  company 
was  held  not  to  be  a  laborer  within  a  garnish- 
ment statute. 

Same  —  Teamster.  —  A  contractor  hiring  out 
teams  has  been  held  not  to  be  a  laborer.  Tod 
v.  Kentucky  Union  R.  Co.,  52  Fed.  Rep.  241,  6 
U.  S.  App.  186;  Balch  v.  New  York,  etc.,  R. 
Co.,  46  N.  Y.  524;  Wentroth's  Appeal,  82  Pa. 
St.  471;  Welch  v.  Ellis,  15  Can.  L.  T.  148. 

Within  a  statute  providing  for  the  liability 


of  stockholders  it  was  held  that  a  teamster  was 
not  a  laborer.  Moyer  v.  Pennsylvania  Slate 
Co.,  71  Pa.  St.  293. 

Same  —  Same  —  Hailroad  Liability.  —  1 11  Groves 
v.  Kansas  City,  etc.,  R.  Co.,  57  Mo.  304,  it  was 
held  thai  a  statute  making  railroads  amenable 
to  laborers  for  work  done  under  the  employ- 
ment of  contractors  did  not  include  persons 
who  furnished  wagons  and  drivers  to  haul  or 
deliver  materials  in  the  construction  of  the 
road. 

Same  —  Same  —  Logging.  —  In  McCrillis  v. 
Wilson,  34  Me.  286,  it  was  held  that  a  lien 
given  by  statute  upon  lumber  for  the  personal 
services  of  a  laborer  did  not  extend  to  the  hire 
of  his  team  or  cattle,  though  employed  upon 
the  same  lumber.  See  also  Coburn  v.  Kers- 
well,  35  Me.  126. 

But  in  Hale  v.  Brown,  59  N.  H.  558,  it  was 
held  that  although  a  contractor  had  no  lum- 
berman's lien  on  account  of  the  labor  of  his 
servants  and  teams,  he  might  have  a  lien  for 
his  own  manual  labor. 

And  in  Hogan  v.  Cushing,  49  Wis.  169,  it 
was  held  that  the  labor  and  services  for  which 
a  lien  was  given  by  statute  upon  logs  included 
not  merely  the  personal  and  manual  labor  and 
services  of  the  claimant,  but  also  the  labor 
performed  by  his  teams  and  servants. 

Same  —  Same  —  Mechanics'  Lien. —  In  Wilson 
v.  Whitcomb,  100  Pa.  St.  550,  it  was  held  that 
a  teamster  who  contracted  to  haul  lumber  and 
timber  for  the  construction  of  a  building  was 
not  a  laborer  within  a  mechanics'  lien  law. 

Same  —  Same  —  Act  Exempting  Wages  of 
Laborers  from  Attachment. —  In  Heebner  v. 
Chave,  5  Pa.  St.  117,  it  was  held,  where  A.  con- 
tracted to  excavate  and  grade  a  street  at  a  cer- 
tain rate  per  cubic  yard,  and  used  two  carts 
and  two  horses  in  the  prosecution  of  the  work, 
with  a  number  of  men  sufficient  with  himself 
to  keep  the  carts  and  horses  employed,  that  he 
was  not  a  laborer,  and  that  money  due  under 
the  contract  was  liable  to  attachment. 

Same  —  Threshing  Machines.  —  A  preference  in 
favor  of  laborers  does  not  include  persons  who 
own  and  operate  threshing  machines.  John- 
ston v.  Barrills,  27  Oregon  251,  50  Am.  St. 
Rep.  717. 

Same  —  Team  Work.  —  Team  work  was  re- 
garded as  not  labor  in  Quackenbush  v.  Chi- 
cago, etc.,  R.  Co.,  91  Mich.  308. 

Contractor  a  Laborer.  —  But  that  a  contractor 
may  be  a  laborer,  see  Sweet  v.  James,  2  R.  I. 
270;  Hogan  v.  Cushing,  49  Wis.  169. 

And  in  Warner  w.  Hudson  River  R.  Co., 
(Supm.  Ct.)  5  How.  Pr.  (N.  Y.)  454,  it  was  held 
that  a  contractor  was  a  laborer  within  the 
charter  of  a  railroad  company  which  made  the 
company  directly  liable  for  all  sums  due  to 
laborers  or  upon  their  work. 

Same  —  Iron  Puddler. —  In  Adcock  v.  Smith, 
97  Tenn.  373,  it  was  held  that  an  iron  puddler 
who  received  his  pay  monthly  and  was  obliged 
to  keep  fixed  hours  at  the  foundry,  but  who 
was  paid  at  so  much  per  ton,  was  a  laborer, 
within  a  statute  exempting  laborers  from  gar- 
nishment. 

Cook.  —  In  Sullivan's  Appeal,  77  Pa.  St.  107, 
a  cook  in  a  hotel  was  held  not  to  be  within  a 
Pennsylvania  act  securing  a  lien  for  the  wages 
of  laborers.  See  also  Allen's  Appeal,  81*  Pa. 
St.  302.    And  so  under  a  mechanics'  lien  law. 
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McCormick  v.  Los  Angeles  City  Water  Co.,  40 
Cal.  185. 

But  in  Winslow  v.  Urquhart,  39  Wis.  261,  a 
cook  in  a  lumber  camp  was  held  to  be  enti- 
tled to  a  lien  under  a  statute  giving  a  lien  for 
labor  performed  on  lumber.  And  in  Mar  Bing 
Guey  v.  U.  S..  97  Fed.  Rep.  576,  it  was  held 
that  a  Chinaman  who  worked  as  head  cook  in 
a  restaurant  of  which  he  was  patt  propiietor, 
and  also  owned  an  interest  in  a  mercantile  firm, 
was  a  laborer  and  not  a  merchant  within  the 
Chinese  immigration  act. 

Cylinder  Feeder.  —  Cylinder  feeders  have  been 
held  to  be  laborers  within  a  statute  preferring 
the  laborers  of  an  insolvent  employer.  Heck- 
min  v.  Tammen,  184  111.  144- 

Domestic  Services.  —  In  U.  S.  v.  Sun,  76  red. 
Rep  450,  it  was  held  that  the  fact  that  a 
Chinese  merchant  lived  in  a  store  with  the 
other  members  of  his  firm  and  did  the  house- 
work for  them  did  not  constitute  him  a  laborer 
within  the  Chinese  immigration  act. 
Drayman.  —  See  infra,  this  note,  Teamster. 
Drummer.  —  Drummers  have  been  held  not 
to  be  laborers.  Wildnerz>.  Ferguson,  42  Minn. 
112,  18  Am.  St.  Rep.  495;  People  v.  Reming- 
ton, 109  N.  Y.  631.  ^ 

In  Briscoe  v.  Montgomery,  93  Oa.  002,  44 
Am.  St.  Rep.  192,  it  was  held  that  a  drummer 
was  not  a  laborer  within  a  garnishment  statute. 

A  drummer  has  been  held  not  to  be  a  laborer 
within  a  statute  making  stockholders  person- 
ally liable.  See  Jones  v.  Avery,  50  Mich.  326; 
Hand  v.  Cole,  88  Tenn.  400.  See  also  Price 
v.  Kirk,  90  Pa.  St.  47-  .  . 

In  Epps  v.  Epps,  17  HI.  App.  196,  it  was  held 
that  a  drummer  was  not  a  laborer  withm  a 
statute  relating  to  exemptions. 

In  Wildner  v.  Ferguson,  42  Minn.  112,  it  was 
held  that  an  agent  who  sold  by  samples,  driv- 
ing about  for  that  purpose  with  his  own  horse 
and  buggy,  and  receiving  a  weekly  salary,  was 
not  within  the  purview  of  the  statute  which 
exempted  the  wages  of  any  laboring  man. 

'  In  EppstHn  v.  Webb,  44  M-  App.  341.  it  was 
held  that  a  traveling  salesman  was  not  a 
laborer  within  a  statute  preferri  ng  labor  debts 
of  the  insolvent.  See  also  Epps  v.  Epps,  17 
111.  App.  196;  Witmer  v.  Miller,  12  Pa.  Co.  Ct. 
363,  2  Pa.  Dist.  239. 

Earnings  Distinguished  from  Labor.  —  in  tioyt 
v.  White,  46  N.  H.  48,  it  was  said:  "  Some- 
thing more  is  evidently  intended  here  by  the 
term  '  services  and  earnings,'  as  applied  to  the 
wife,  than  by  the  term  labor,  as  applied  to  any 
of  the  debtor's  family." 

Editor  or  Reporter.  —  In  Harris  v.  Norvell, 
(Supm.  Ct.  Spec.  T.)  1  Abb.  N.  Cas.  (N.  Y.)  127. 
sub  710111.  Herries  v.  Norvell,  17  Am.  L.  Reg 
97,  the  court  held  that  the  words  laborers  and 
"  servants  "  in  a  statute  making  stockholders 
personally  liable  for  the  labor  and  services  of 
a  person  included  theeditorof  a  njwspaper. 

In  Michigan  Trust  Co.  v.  Grand  Rapids 
Democrat,  113  Mich.  615,  it  was  held  that  depts 
owing  by  an  insolvent  newspaper  corporation 
to  its  employees  for  the  gathering  of  news 
items,  the  performance  of  editorial  work,  the 
preparation  and  correction  of  copy,  and  the 
reading  of  proof,  were  not  debts  for  labor 
within  a  statute  preferring  such  debts  against 
the  estate  of  the  insolvent. 
Engineer.  —  In  Pennsylvania,  etc.,  R.  Co.  v. 


Leuffer,  84  Pa.  St.  171,  it  was  held  that  a  civil 
engineer  was  not  a  laborer  within  the  mean- 
ing of  an  act  giving  to  the  workmen  and 
laborers  liens  upon  the  property  of  railroads 
for  the  value  of  services  rendered  in  the  con- 
struction. 

In  Conani  v.  Van  Schaick,  24  Barb.  (N.  Y.) 
87;  Brockwav  v.  Innes,  39  Mich.  47,  and  Wil- 
liamson v.  Wadsworth,  49  Barb.  (N.  Y.)  294, 
a  civil  engineer  was  held  not  to  be  a  laborer 
within  a  statute  making  stockholders  person- 
ally liable. 

In  Ericsson  v.  Brown,  38  Barb.  (N.  Y.)  390. 
the  consulting  engineer  was  held  not  to  be  a 

laborer. 

And  so  of  an  assistant  chief  engineer  of  a 
railroad  company.  Brockway  v.  Innes,  39 
Mich.  47.  .  . . 

In  State  v.  Rusk,  55  "Wis.  465-  >t  was  held 
that  an  engineer  of  a  railroad  company  was 
not  a  laborer  within  the  meaning  of  a  law  re- 
voking the  grant  of  certain  lands  to  one  rail- 
road company  and  granting  them  to  another, 
providing  the  latter  company  should  pay  to  the 
governor  of  the  state  a  certain  sum  of  money 
to  be  by  him  expended  in  paying  the  claims  of 
laborers  of  the  former  company. 

But  in  Central  Trust  Co.  v.  Richmond,  etc., 
R  Co.,  54  Fed.  Rep.  723.  it  was  held  that  an 
engineer  was  enlilled  to  the  benefits  of  a  stat- 
ute giving  a  lien  upon  railroads  to  all  persons 
who  performed  labor  or  furnished  labor. 

In  Sanner  v.  Shivers,  76  Ga.  335,  't  was  held 
that  the  monthly  wages  of  a  locomotive  en- 
gineer were  not  subject  to  garnishment,  such 
employee  being  a  day  laborer. 

Farmer.  —  In  Reg.  v.  Cleworth,  4  0.  &  b. 
927,  it  was  held  that  a  farmer  was  not  a  laborer 
within  a  Sunday  law. 

Fencer.  —  Where  a  mechanics  lien  was  given 
to  any  person  performing  manual  labor  upon 
any  land.il  was  held  that  this  included  the 
making  of  fences  on  the  land.    Bailey  v.  Hull, 

11  Wis.  289.  .  r  j.  ■ 

Foreman.  (See  infra,  this  note,  Sttfertn- 
Undent )—  Foremen  were  held  to  be  laborers 
in  Willamette  Falls  Transp.,  etc.,  Co.  v.  Rem- 
ick,  1  Oregon  169;  Texas,  etc.,  R.  Co.  v.  Allen, 
1  Tex.  App.  Civ.  Cas.,  §  569-  .  . 

In  Short  v.  Medberry,  29  Hun  (N.  Y.)  39,  it 
was  held  that  a  foreman  was  a  laborer  within 
a  statute  making  stockholders  individually  lia- 
ble for  debts  of  laborers  of  the  corporation. 

An  overseer  and  foreman  in  a  mine  was  held 
to  be  a  laborer  under  a  statute  giving  a  hen 
for  labor.  Flagstaff  Silver  Min.  Co.  v.  Cul- 
lins,  104  U.  S.  176. 

In  Capron  v.  Strout,  11  Nev.  304,  a  foreman 
of  mining  hands  was  held  to  be  a  to*™™- 

But  in  Welch  v.  Ellis,  15  Can.  L.  1.  148.  a 
foreman  was  held  not  to  be  a  laborer. 

A  "  boss  "  or  director  of  an  entire  depart- 
ment of  an  extensive  factory,  employing  and 
discharging  the  hands  who  work  under  him. 
To  he  number  of  one  hundred  and  fifty,  who 
receives  a  monthly  salary  of  one  hundred  dol- 
lars, although  payable  at  the  end  of  every  two 
weeks  and  who  is  not  required  to  do  manual 
faftor.'but  is  expected  from  his  skill  and  in- 
tellectual fitness  to  direct  the  work  of  the 
operatives  under  him,  is  not  regarded  as  a 
ourneyman  mechanic  or  day  laborer,  within 
the  meaning  of  a  statute  which  exempts  the 
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daily,  weekly,  and  monthly  wages  of  such  per- 
sons from  garnishment.  Kyle  v.  Montgomery, 
73  Ga.  337. 

Freight  Charges.  —  An  Act  of  Congress  pro- 
vided that  persons  who  contracted  with  the 
United  Stales  to  perform  public  work  should 
add  to  the  usual  penal  bond  an  obligation 
promptly  to  pay  all  persons  who  supplied 
labor  and  malerials  in  ihe  prosecution  of  the 
work.  In  construing  this  statute  in  U.  S.  v. 
Hyatt,  (C.  C.  A.)  92  Fed.  Rep.  445,  the  court 
said:  "  The  labor  which  Congress  intended  to 
protect,  by  the  act  under  discussion,  is  evi- 
dently labor  used  directly  upon  the  public 
work,  claims  for  which  would  be  made  by  the 
laborers  primarily  against  the  work,  thus  im- 
peding, possibly,  the  prosecution  of  the  work 
and  hampering  the  government  officers.  Con- 
gress could  not  have  intended  to  include  in 
the  term  labor,  as  used  in  this  act,  the  freight 
charges  of  a  rail  road  on  materials  carried  by  it." 

Gambler  and  Highbinder. —  In  U.  S.  v.  Ah 
Fawn,  57  Fed.  Rep.  591,  it  was  held  that 
laborer,  in  the  Chinese  exclusion  act,  included 
gamblers  and  highbinders. 

But  in  Slate  v.  Conger,  14  Ind.  396,  it  was 
held  that  gaming  was  not  an  act  of  common 
labor  or  one's  usual  vocation. 

General  Manager.  —  See  infra,  this  note, 
Superintendent. 

Hard  Labor  —  Sentences.  —  In  Weaver  v. 
Com.,  29  Pa.  St.  448,  it  was  said:  "  The  form 
of  the  sentence  may  not  be  entirely  free  from 
objection,  in  including  the  words  '  hard  labor,' 
as  found  in  the  Act  of  21st  March,  1806,  in- 
stead of  following  the  later  acts  which  exclude 
the  word'  hard;'  but  this  is  not  a  fatal  defect." 
See  generally  the  title  Sentence. 

Head  Miller.  —  In  Matter  of  George  T.  Smith 
Middlings  Purifier  Co.,  83  Mich.  513,  it  was 
held  that  one  who  rendered  such  services  as 
are  usually  required  of  a  head  miller  was  en- 
tilled  to  the  protection  of  a  statute  providing 
that  the  labor  debts  of  an  insolvent  person  or 
corporation  should  be  preferred  claims  against 
his  or  its  estate. 

Highbinder.  —  See  supra,  this  note,  Gambler 
and  H igh b inder. 

Janitor.  —  In  Johnson  v.  Kimball,  170  Mass. 
62,  it  vvas  doubted  whether  a  janitor  was  a 
laborer,  according  to  the  ordinary  meaning  of 
that  word. 

Job  Printer.  —  Affidavits,  one  alleging  that 
the  affiant  is  "  a  laborer  and  mechanic,  and 
that  as  such  "  he  was  employed  "  to  work  and 
labor  "  in  a  printing  office,  and  the  other,  in 
addition  to  the  above,  setting  up  that  the 
affiant  was  employed  as  a  job  printer,"  are 
sufficient  to  be  the  foundation  of  proceedings 
to  foreclose  the  general  laborer's  lien  provided 
for  in  2  Code  Ga.  (1895),  §  2792.  The  court 
said:  "  In  any  event  a  job  printer,  who  is  a 
laborer  and  mechanic,  and  works  and  labors 
in  a  printing  office,  is  prima  faeie  a  laborer 
himself,  and  not  the  proprietor  or  superin- 
tendent of  the  establishment  in  the  employ  of 
the  proprietor."  Georgia  Loan,  etc.,  Co.  v. 
Dunlop,  108  Ga.  218. 

Lawyer.  —  An  attorney  has  been  held  not  to 
be  a  laborer,  within  a  statute  preferring  labor 
debts.  People  v.  Remington,  45  Hun  (N.  Y.) 
329,  affirmed  109  N.  Y.  631.  See  also  Louis- 
ville, etc.,  R.  Co.  v.  Wilson.  138  U.  S.  501. 


An  attorney  at  law  employed,  but  not  exclu- 
sively, by  a  corporation,  at  a  salary  of  fifty 
dollars  per  week,  and  not  having  his  office  in 
any  building  nor  upon  any  property  belonging 
to  the  corporation,  cannot  maintain  an  action, 
under  the  provisions  of  the  New  York  Stock 
Corporation  Law  (Laws  1892,  c.  688,  §  54), 
making  the  stockholders  of  every  slock  cor- 
poration "  personally  liable  for  all  debts  due 
and  owing  to  any  of  its  laborers,  servants,  or 
employees  other  than  contractors,  for  services 
performed  by  them  for  such  corporation."  as 
he  is  neither  a  laborer,  a  servant,  nor  an  em- 
ployee, within  the  meaning  of  ihe  statute, 
while  the  word  "  contractors,"  as  used  in  the 
statute,  refers  merely  to  persons  w  ho  perform 
work  and  furnish  materials.  Brislorw.  Kretz, 
(Supm.  Ct.  Spec.  T.)  22  Misc.  (N.  Y.)  55, 
affirmed 2()  N.  Y.  App.  Div.  624,  158  N.  Y.  157. 

Locomotive  Engineer.  —  See  supra,  this  note, 
Engineer. 

Lumber  Inspector.  —  In  Montreal  Bank  v.  }. 
E.  Potts  Salt,  etc.,  Co.,  92  Mich.  354,  it  was 
held  that  the  services  of  a  lumber  inspector  in 
passing  upon  and  determining  the  grades  of 
lumber  and  logs,  he  being  employed  by  both 
purchaser  and  seller  and  receiving  pay  in  part 
from  each,  and  determining  the  grades  finally 
between  them,  did  not  constitute  labor  within 
the  meaning  of  a  statute  which  provided  that 
the  labor  debts  of  an  insolvent  person  or  cor- 
poration should  be  preferred  claims  against 
his  estate. 

Mail  Carrier.  —  The  Constitution  of  Virginia 
declared  that  the  homestead  exemption  of  a 
debtor  should  not  extend  to  any  execution, 
order,  or  other  process  issued  on  any  demand 
for  services  rendered  by  a  laboring  person  or 
a  mechanic.  It  was  held  that  a  mail  carrier 
was  a  laboring  person  in  the  sense  of  the  con- 
stitution.   Farinholf  v.  Luckhard,  90  Va.  936. 

Mailing  Clerks.  —  See  supra,  this  note,  Clerk 
or  Bookkeeper. 

Manager  of  Hotel  Not  a  Laborer.  —  Wilson  v. 
Patton,  eited  in  Cocking  v.  Ward,  (Tenn.  Ch. 
1898)  48  S.  W.  Rep.  289, 

Manager  of  Theatre.  —  In  Quarles  v.  State,  55 
Ark.  10,  it  was  held  that  a  manager  of  a  theatre 
who  sold  tickets  and  superintended  an  enter- 
tainment on  Sunday  was  guilty  of  laboring  on 
Su  nday. 

Master  Mechanic.  —  A  master  mechanic  or 
machinist,  employed  by  the  year,  was  held  to 
be  a  laborer.    Sleeper  v.  Goodwin,  67  Wis. 

577- 

But  in  Lowther  v.  Radnor,  8  East  113,  it 
was  held  that  the  term  laborer  did  not  include 
a  skilled  artisan. 

Mayor  of  City.  —  In  Robinson  v.  Aiken,  39  N. 
H.  211,  it  was  held  that  the  official  services  of 
the  mayor  of  a  city  under  an  annual  salary 
were  labor  performed  within  the  meaning  of 
an  exemption  statute. 

Officer  of  Corporation.  —  In  People  v.  Reming- 
ton, 45  Hun  (N.  Y.)  329,  affirmed  109  N.  Y. 
631,  it  was  held  that  the  officers  of  a  corpora- 
tion wete  not  laborers  within  a  statute  giving 
a  preference  to  the  wages  of  laborers. 

A  Massachusetts  statute  required  a  canal 
company  to  deposit  with  the  state  a  certain 
sum  as  security  for  the  payment  of  damages 
caused  by  the  construction  of  the  canal  and 
also  of  all  claims  for  labor  performed  in  such 
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construction.  It  was  held  that  the  services  of 
the  president  and  clerk  of  the  canal  company 
were  not  labor  within  the  meaning  of  such 
statute.  Crowell  v.  Cape  Cod  Ship  Canal  Co., 
168  Mass.  157.  _   _        „  .. 

In  Soulh,  etc.,  Alabama  R.  Co.  v,  Falkner, 
40  Ala.  118,  it.  was  held  that  the  salary  of  a 
railroad  president  was  not  exempt  from  gar- 
nishment as  wages  of  a  laborer. 

In  England  v.  Beattv  Organ,  etc.,  Co.,  41 
N  J  Eq.  470,  il  was  held  that  a  president  of  a 
corporation  was  not  a.  laborer,  within  a  statute 
giving  preference  to  the  claims  of  laborers 
against  insolvent  corporations.  To  the  same 
effect  see  Philadelphia  Seventh  Nat.  Bank  v. 
Shenandoah  Iron  Co.,  35  Fed.  Rep.  436. 

Same  — Secretary.  —  In  Coffin  v.  Reynolds,  37 
N  Y  640,  it  was  held  that  a  secretary  of  a 
corporation  was  not  a  laborer  within  a  statute 
making  stockholders  individually  liable  to  the 
laborers  of  the  corporation. 

Official  Service  — Labor  Service.— In  Slate 1: 
Smith  19  Wash.  644,  it  was  said:  '  1  he 
classification  of  the  civil  service _ was  made 
as  'official  service'  and  'labor  service  official 
service  comprising  those  positions  of  a  per- 
manent character,  and  labor  service  that  of 
temporary  employment."  It  was  held  in  that 
case  that  the  employment  or  office  designated 
as  flume  tender  of  a  city  waterworks  was 
properly  classified  as  official  service  rather 
than  labor  service.  . 

In  Johnson  v.  Kimball,  170  Mass.  58,  it  was 
held  that  a  janitor  of  the  memorial  hall  of  the 
town  of  Oxford  was  not  in  the  labor  service 
of  the  town.  .  ,  , 

Overseer.  —  See  infra,  this  note,  Superin- 
tendent. ... 

Painter.  — In  Martine  v.  Nelson,  51  I'1- 422, 
it  was  held  that  a  painter  was  a  laborer  within 
a  mechanics'  lien  law. 

And  a  painter  has  been  held  to  be  a  laborer 
as  the  term  was  used  in  a  garnishment  statute. 
Moore  v.  McCown.  64  Ga.  617. 

Peddler.  —  See  infra,  this  note,  Tradesman. 
Person  in  Possession  of  Goods  Seized.  —  In 
Branwell  v.  Penneck,  7  B.  &  C.  53°-  H  E.  C 
L.  97,  it  was  held  that  a  person  employed  by 
an  attorney  to  keep  possession  of  goods  seized 
under  a  scire  facias  was  not  a  laborer. 

Physician.  —  In  Weymouth  v.  Sanborn,  43 
N.  H.  171,  it  was  held  that  the  professional 
services  of  a  physician  did  not  constitute  a 
claim  for  labor  within  a  section  of  the  home- 
stead act  providing  that  a  homestead  exemp- 
tion should  not  extend  to  any  claim  for  later 
less  than  one  hundred  dollars. 

President.  —  See  supra,  this  note,  Officer  oj 
Corporation. 

Pressman.  —  Pressmen  have  been  held  to  be 
laborers  within  a  statute  preferring  the 
laborers  of  the  insolvent  employer.  Heck- 
man  v.  Tammen,  184  111.  144- 

Printer.  —  In  Tietjen  v.  Penniman,  1  La.  268, 
journeymen  printers  were  held  to  be  laborers. 

And  printers  have  been  held  to  be  laborers 
within  a  statute  preferring  the  laborers  of  the 
insolvent  employer.    Heckman  v.  Tammen, 

184  HI-  144-  TT  c  ,,, 

Prisoner  at  Hard  Labor.  —  In  U.  S  v.  Wong 
Ah  Hung,  62  Fed.  Rep.  1005,  it  was  held  that 
a  Chinaman  serving  a  term  of  imprisonment 
at  hard  labor  was  a  laborer  and  not  a  mer- 


chant, although  at  the  time  of  his  sentence  he 
had  the  status  of  a  merchant. 

Proofreader.  —  See  supra,  this  note,  Editor  or 
Reporter. 

Public  Officer. —  In  State  v.  Martindale,  47 
Kan.  147,  it  was  held  that  the  officers  employed 
in  the  penitentiary  were  not  laborers  within 
the  Kansas  eight-hour  law. 

Rector  —  Immigration.  —  A  statute  prohibit- 
ing the  immigration  of  foreigners  under  con- 
tracts to  perform  labor  has  been  held  not  to 
apply  to  a  contract  between  an  alien  residing 
out  of  the  United  States  and  a  religious 
society,  whereby  the  alien  engages  to  remove 
to  the  United  States  and  enter  into  the  service 
of  the  society  as  its  rector.  Holy  Trinity 
Church  z/.  U.  S.,  143  U.  S.  457- 

Renter  Distinguished  from  Laborer. — By  a 
contract  of  rental  the  renter  acquires  an  inter- 
est in  the  rented  place,  and  is  empowered  to 
control  it  as  well  as  the  labor  engaged  in  culti 
vating  it;  by  a  contract  of  service  the  laborer 
acquires  no  interest  in  the  land,  and  cultivates 
it  under  the  orders  and  directions  of  the  em- 
ployer.   Mondschein  v.  State,  55  Ark.  389. 

Reporter.  —  See  supra,  this  note,  Editor  or 
Reporter.  . 

Restaurant  Keeper.  (See  also  supra,  this  note, 
Cook.)  —  Within  the  Chinese  immigration  act 
a  restaurant  keeper  has  been  held  to  be  a 
laborer.  In  re  Ah  Yow,  59  Fed.  Rep.  561;  U. 
S.  v.  Chung  Ki  Foon,  83  Fed.  Rep.  143- 

Salesman.  —  See  supra,  this  note,  Clerk  or 
Bookkeeper;  Drummer. 

School  Teacher.  —  See  infra,  this  note, 
Teacher. 

Secretary.  —  See  supra,  this  note,  Officer  op 
Corporation. 

Stenographer.  —  In  Abrahams  v.  Anderson, 
80  Ga.  570,  a  private  secretary  and  stenog- 
rapher was  held  to  be  a  laborer  within  an 
exemption  statute. 

Street-car  Driver.  —  In  Cook  v.  North  Metro- 
politan Tramways  Co.,  18  Q.  B.  D.  684,  it  was 
held  that  the  driver  of  a  tramcar,  though  en- 
gaged in  manual  work,  was  not  engaged  in 
manual  labor,  and  was  therefore  not  a  work- 
man within  the  definition  of  the  English  Em- 
ployers' Liability  Act  of  1880. 

Superintendent—  Superintendent  Not  a  Laborer. 
—  A  superintendent  or  general  manager  is  not 
a  laborer.  Missouri,  etc.,  R.  Co.  v.  Baker,  14 
Kan  567-  Nelson  v.  Withrow,  14  Mo.  App. 
276;  Boyle  v.  Mountain  Key  Min.  Co.,  9  N. 

In'Blakey  v.  Blakey,  27  Mo.  39.  it  was  held 
that  a  superintendent  was  not  a  laborer  within 
a  lien  law.  To  the  same  effect  see  Malcomson 
v  Wappoo  Mills,  86  Fed.  Rep.  192;  Griel  s 
Appeal,  (Pa.  1887)  9  Atl.  Rep.  861,  S  Cent.  Rep. 

86In  Blanchard  v.  Portland,  etc.,  R.  Co.,  S7 
Me  241  it  was  held  that  one  who  superin- 
tended the  building  of  bridges  at  an  agreed 
compensation  of  so  much  per  day,  kept  the  ac- 
count of  the  men's  time,  and  made  out  the 
payroll,  was  not  a  laborer  within  a  statute  giv- 
ing a  lien  to  laborers* 

In  Cole  v.  McNeill,  99  Ga.  250,  it  was  held 
that  one  who  was  employed  as  a  woodsman 
and  whose  duties  as  such  included  overseeing 
and  superintending  a  large  number  of  ordinary 
hands  engaged  in  turpentine  operations,  ana 
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who  had  authority  to  employ  and  discharge 
such  hands,  ivas  not  a  laborer  entitled  to  a 
lien. 

In  Wakefield  v.  Fargo,  90  N.  Y.  219,  it  was 
held  that  a  general  manager  was  not  a  laborer 
within  a  statute  making  stockholders  indi- 
vidually liable  to  the  laborers  of  a  corpot  ation. 
Hill      Spencer,  61  N.  Y.  279. 

In  People  v.  Remington,  45  Hun  (N.  Y.)  329, 
affirmed  109  N.  Y.  631,  a  superintendent  was 
held  nol  to  be  a  laborer  within  a  statute  pre- 
ferring labor  debts. 

In  State  v.  Rusk,  55  Wis.  465,  it  was  held 
that  an  assist  ant  general  managerof  a  railroad 
company  was  not  a  laborer  within  the  mean- 
ing of  a  law  revoking  the  grant  of  certain 
lands  to  one  railroad  company  and  granting 
them  to  another,  providing  the  latter  company 
should  pay  to  the  governor  of  the  state  a  cer- 
tain sum  of  money  to  be  by  him  expended  in 
paying  the  claims  of  laborers  of  the  former 
company. 

Same — Agricultural  Laborer.  —  In  Isbell  v. 
Dunlap,  17  S.  Car.  581,  it  was  held  that  an 
overseer  was  not  an  agricultural  laborer  within 
the  meaning  of  an  act  giving  a  lien  on  crops, 
or  within  the  meaning  of  the  homestead  act. 

An  overseer  is  not  a  laborer  within  the  mean- 
ing of  the  laborers'  mechanics'  lien  law,  and 
has  no  lien  for  his  wages  on  the  crops  or  farm 
of  his  employer.  Whitaker  v.  Smith,  81  N. 
Car.  340,  9  Cent.  L.  J.  198. 

Same — Mining  Superintendent.  —  In  Krauser 
v.  Ruckel,  17  Hun  (N.  Y.)  463,  it  was  held  that 
one  employed  as  superintendent  of  a  mining 
corporation,  having  its  principal  office  in  one 
place  and  its  work  in  another,  with  power  to 
make  contracts  of  supplies,  ore,  etc.,  and  hire 
and  pay  workmen,  was  not  a  laborer  within 
an  act  making  stockholders  individually  liable 
for  debts. 

In  Cocking  v.  Ward,  (Tenn.  Ch.  1898)  48  S. 
W.  Rep.  287,  the  superintendent  of  a  mine  was 
held  not  to  be  a  laborer  within  a  statute  creat- 
ing an  individual  liability  of  stockholders. 

So  in  Dean  v.  De  Wolf,  16  Hun  (N.  Y.)  186, 
82  N.  Y.  626,  an  assistant  superintendent  of  a 
mining  company  was  held  not  to  be  a  laborer. 

A  superintendent  of  a  mine  was  held  not  to 
be  a  laborer  within  a  statute  conferring  a  lien 
upon  laborers.  Flagstaff  Silver  Min.  Co.  v. 
Cullins,  104  U.  S.  176.  See  also  Missouri,  etc., 
R.  Co.  v.  Baker.  14  Kan.  563;  Smallhouse  v. 
Kentucky,  etc.,  Gold,  etc.,  Min.  Co.,  2  Mont. 
445;  Boyle  v.  Mountain  Key  Min.  Co.,  9  N. 
Mex.  237. 

Superintendent  a  Laborer.  —  In  Warner  v. 
Hudson  River  R.  Co.,  (Supm.  Ct.)  5  How.  Pr. 
(N.  Y.)  454,  it  was  held  that  a  superintendent 
was  a  laborer  within  the  charter  of  a  railroad 
company  which  made  the  company  directly 
liable  for  all  sums  due  to  laborers. 

One  superintending  work  upon  mines  was 
held  to  be  performing  labor  within  a  mechan- 
ics' lien  law.  Rara  Avis  Gold,  etc.,  Min.  Co. 
v.  Bouscher,  9  Colo.  385. 

In  Caraker  v.  Mathews,  25  Ga.  571,  it  was 
held  that  a  statute  exempting  laborers  from 
process  of  garnishment  extended  to  overseers 
who  by  agreement  with  their  employers  were 
to  be  paid  their  wages  daily  or  weekly. 

In  Moore  v.  Heaney,  14  Md.  5^9,  where  a 
statute  exempted  the  earnings   of  laborers 


from  attachment  or  garnishment,  it  was  held 
that  one  engaged  to  superintend  the  erection 
of  a  buildi  ng  was  within  the  words  "  laborer 
or  other  employee." 

Under  a  statute  which  preferred  debts  due 
to  laborers,  it  was  held  that  a  man  employed 
by  a  gas  company  to  have  the  sole  superin- 
tendence of  digging  the  trenches  and  of  lay- 
ing the  pipes,  and  with  full  authority  to  hire 
and  discharge  employees,  was  a  laborer. 
Pendergast  v.  Yandes,  124  Ind.  159. 

In  Willamette  Falls  Transp.,  etc.,  Co.  v. 
Rcmick,  1  Oregon  169,  an  assistant  superin- 
tendent was  held  to  be  a  laborer. 

Teacher. —  In  Hightower  v.  Slaton,  54  Ga. 
108,  it  was  held  that  a  statute  which  exempted 
the  wages  of  all  journeymen,  mechanics,  and 
day  laborers  from  garnishment  applied  to  a 
teacher. 

But  in  Bates  v.  Bates,  74  Ga.  105,  it  was  held 
that  amounts  due  to  a  teacher  for  his  services 
were  subject  to  garnishment  on  a  claim  for 
alimony. 

And  in  Schwacke  v.  Langton,  12  Phila.  (Pa.) 
402,  35  Leg.  Int.  (Pa.)  145,  it  was  held  that  a 
teacher  was  not  a  laborer  within  an  exemption 

act. 

Teamster.  (See  also  supra,  this  note.  Con- 
tractor jVot  a  Laborer;  Contractor  a  Laborer.)  — 
In  Mann  &.  Burt,  35  Kan.  10,  it  was  held  that 
a  teamster  employed  by  a  contractor  in  the 
construction  of  a  railroad  was  a  laborer. 

In  Conlee  Lumber  Co.  v.  Ripon  Lumber, 
etc.,  Co.,  66  Wis.  482,  a  teamster  was  held  to 
be  a  laborer. 

In  Watson  v.  Watson  Mfg.  Co.,  30  N.  J.  Eq. 
590,  a  teamster  who  was  in  the  regular  employ 
of  a  corporation  was  held  to  be  entitled  to  the 
protection  given  to  laborers  and  employees. 

Teamster  or  Other  Laborer.  —  A  statute  ex- 
empted from  execution  two  horses  or  two 
mules,  with  their  harness,  and  one  cart  or 
wagon,  by  the  use  of  which  a  cartman,  peddler, 
and  teamster,  or  other  laborer,  earned  his  liv- 
ing. It  was  held  that  by  the  words  "  other 
laborer  "  as  used  in  this  section  was  meant 
one  who  labors  by  and  with  the  aid  of  his 
team,  and  not  by  the  aid  of  a  pick  or  shovel 
or  the  employment  of  another  trade  or  voca- 
tion. Brusie  v.  Griffith,  34  Cal.  302.  See  also 
Dove  v.  Nunan,  62  Cal.  399 

Telegraph  Operator. —  In  Boyle  v.  Vander- 
hoof,  45  Minn.  31,  it  was  held  that  the  wages 
of  a  telegraph  operator  were  exempt  from 
garnishment  as  the  wages  of  a  laborer. 

Theatre  Manager.  —  See  supra,  this  note, 
Afanager  oj  Theatre. 

Theatrical  Actor.  —  See  supra,  this  note.  Actor. 

Timekeeper.  —  A  timekeeper  was  held  not  to 
be  a  laborer  within  a  statute  making  a  railroad 
liable  to  laborers  where  it  should  fail  to  take  a 
sufficient  bond  from  the  contractor.  Missouri, 
etc.,  R.  Co.  v.  Baker,  14  Kan.  567. 

Total  Inability  to  Labor.  —  See  the  title  Acci- 
dent Insurance,  vol.  1,  p.  300. 

Tradesman.  —  A  mechanics'  lien  law  gave  a 
lien  for  labor  but  not  for  materials  furnished. 
The  plaintiff,  at  the  instance  of  the  contractor, 
furnished  ties  to  be  used  in  repairing  the  tracks 
of  the  defendant,  at  a  stipulated  price  per  :le, 
giving  his  personal  labor  in  preparing  the  ties 
for  delivery.  It  was  held  that  he  was  rather 
the  seller  of  ties  than  a  laborer,  and  that  the 
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law  gave  no  lien  to  him.  St.  Louis,  etc.,  R. 
Co.  v.  Mathews,  75  Tex.  92,  40  Am.  &  Eng.  K. 
Cas  523. 

One  who  was  the  head  of  a  family,  and  who 
was  engaged  in  the  sale  of  oils  at  retail  from  a 
tank  wagon,  which  was  sometimes  driven  by 
himself  and  sometimes  by  his  minor  son,  and 
who  also  made  sales  from  a  storeroom  where 
his  oils  were  stored,  but  who  made  the  greater 
part  of  his  sales  from  the  wagon,  and  earned 
his  living  thereby,  was  held  to  be  a  laborer 
who  habitually  earned  his  living  by  the  use  of 
a  team  and  wagon,  within  the  meaning  of 
Code  Iowa  1873,  §  3072  (Code  1897,  &  4008), 
and  as  such  was  entitled  to  hold  such  team 
and  wagon  exempt  from  execution.  Consoli- 
dated Tank-Line  Co.  v.  Hunt,  83  Iowa  6. 

Traveling  Salesman.  —  See  supra,  this  note, 
Drummer. 


Typesetter.  —  See  supra,  this  note,  Printer. 

Women. —  In  Richards  v.  Hayward,  2  M.  & 
G.  574,  40  E.  C.  L.  520,  it  was  held  that  the 
representation,  as  an  inducement  to  the  de- 
fendant to  act  as  surgeon  of  a  ship,  that  the 
ship  would  carry  not  over  forty  emigrant 
laborers,  was  satisfied  if  no  more  than  forty 
laboring  men  were  taken,  although  with  their 
wives  and  children  that  number  was  ex- 
ceeded. 

Work  and  Labor.— In  Cook  v.  North  Metropoli- 
tan Tramways  Co.,  18  O.  B.  D.  684,  in  speak- 
ing of  the  definition  of  workman,  as  used  in 
the  English  Employers'  Liability  Act,  A.  L. 
Smith,  J.,  said:  "The  expression  used.it 
should  be  noted,  is  not  '  manual  work,'  but 
'  manual  labor,'  for  many  occupations  involve 
the  former  but  not  the  latter,  such  as  telegraph 
clerks,  and  all  persons  engaged  in  writing." 
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CROSS-REFERENCES. 

For  other  matters  of  SUBSTANTIVE  Law  and  EVIDENCE  related  to  this  topic,  see  the 
following  titles  in  this  work  :  CONSPIRACY,  vol.  6,  p.  830;  CONTEMPT, 
vol.  7,  p.  25;  INJUNCTIONS,  vol.  16,  p.  337;  INTERFERENCE 
WITH  CONTRACT  RELATIONS,  vol.  16,  p.  1109;  MONOPOLIES 
AND  CORPORATE  TRUSTS;  RECEIVERS;  RESTRAINT  OF 
TRADE;  TRADES  UNIONS. 


I.  Definition.  —  A  labor  combination  as  here  understood  and  considered 

is  any  fpn^ederatj^n  of  workmen  having  for  its  object  the  improvement  of 

80  Volume  XVIII. 


Eight  of  Laborers  to  Combine  LA  BOR  COMB  IN  A  TIONS.        and  Legal  Effect  Thereof. 

their  industrial  condition.  It  may  consist  of  a  few  laborers  acting  merely  by 
common  understanding  in  regard  to  a  single  object,  or  it  may  be  a  formal  and 
permanent  organization  having  a  large  and  widely  distributed  membership, 
but  the  legal  character  of  the  combination  is  the  same  in  both  instances  Its 
size  and  extensiveness  confer  upon  it  no  exceptional  rights,  and  subject  it  to 

if  EIGHT  OF  IABOMES  TO  COMBINE,  AND  LEGAL  EFFECT  OF  COMBINATION  - 

1  Criminality  of  Combination.  -  Whether  a  combination  of  this  sort  was  ever 
criminal  tier  se  at  common  law  is  a  disputed  question. 

C  c ™wL  Held  criminal  Per  Se.  -  In  an  early  decision,  rendered  xn  1721,  the 
defendants  were  convicted  of  a  conspiracy  to  raise  their  wages  by  preconcerted 
refusal  to  work.  To  the  objection  raised  in  arrest  of  judgment,  that  no  crime 
had  been  committed,  since  the  defendants  were  not  obliged  to  work,  the  court 
is  reported  to  have  said  that  it  was  not  for  refusing  to  work  but  for  conspiring 
hltPthey  were  indicted,  and  that  a  conspiracy  of  any  kind  was  illegal  although 
the  matter  about  which  they  conspired  might  have  been  lawful  for  them,  or 
anv  of  them,  to  do  if  they  had  not  conspired  to  do  it 

YTh  Author  ty  of  This  Case  Has  Been  Questioned  on  account  O  the  notorious  inac- 
curacy of  the  reporter,3  and,  as  stated,  the  decision  certainly  has  little  to  com- 
mend  it  There  are,  of  course,  many  immoral  and  neuter  acts  which  an 
mdividual  may  commit  without  subjecting  himself  to  legal  punishment  but 
which  if  done  by  preconcert  of  several  persons,  constitute  criminal  offenses  ' 
Bu  what  one  man  may  lawfully  do,  that  is  do  in  pursuance  of  a  leg  nght 
two  or  more  may  lawfully  agree  to  do  jointly  1he  number  who  unite  to  do 
an  act  cannot  change  its  character  from  lawful  to  unlawful. 

T.cSZi  a  lL5nai  Conspiracy,  therefore,  the  agreement  must  contemplate 
the  doing  of  something  illegal  either  as  a  means  or  as  an  end. 

in  EngLd  it  Is  Now  Provided  by  Statute  that  an  agreement  or  combination  of  two 
or  more  persons  to  do  or  procure  to  be  done  any  act  in  contemp  ation  or 
furtherance  of  a  trade  dispute  between  employers  and  workmen  shall  not  be 
indictable  as  a  conspiracy  if  such  act  committed  by  one  person  would  not 

^  ^ComblnatLn  ST  Element  of  Civil  Damage.  _  Nor  does  the  fact  that  dam 
aee  results  from  the  joint  and  preconcerted  act  of  several  persons  create  a  civ 
fniury  when  the  same  act  if  done  by  each  of  them  would  have  been  perfectly 
awful  It  is  not  difficult  to  conceive  of  a  case  where  the  preconcerted  act  of 
several  persons  would  create  a  cause  of  action  when  the  same  act  done  by  one 
of  them  would  not  be  actionable,  because  in  the  latter  case  no  material  dam- 
age would  result ;  yet  this  could  only  occur  where  the  act  was ^ -or .gful  n 
itself  or  was  only  done  in  the  exercise  of  a  privilege,  the  reasonable  ^  ™  r 
of  which  one  man  might  lawfully  enjoy,  but  which  would  be  abused  if  exer- 

1.  Combination  Criminal  Per  Se.  -  Rex,.  Jour-      ^^^^^X  mad^Sout 
neymen-Taylors  8  Mod.  n,  aHng  Tubwomen  tj  «t£rittal  as  none  are  re- 

V'i  Se?  Wallah  summon  Law  Reports  (3d      ferred  ,0.    See  also  the  title  CONSPIRACY,  vol. 

£>.  p-  «*•  f^/v5;6; stevedores' Assoc- v-  6- 4P:  oast*  *«      ^  * -  no. 

^,S^wD&Ssia  Become  Ordinal  by  Com-  6  EL  f.^  ^ 

bination  to  Do  Them.  -  This  is,  doubtless   all  Lord  Campbell  C .  J  .Jom  ^ 

that  Grose,  J.,  meant  in  Rex  v.  Mawbey,  6  T.  2  Q  B.  95,  p  >  Lord  cockdu  j 

R.  619,  when  he  says:    "  In  many  cases  an  v  Cincinnati   etc .,  R. .  Co    02  tea       p  / 

agreement  to  do  a  certain  thing  has  been  con-  And I  see  VeRelahn  j  Gun  ne    i67  I  ^ 

sidered  as  the  subject  of  an  indictment  for  a  57  Am.  St.  Rep.  443,  ai-seiu    „  p 

conspiracy,  though  the  same  act  if  done  sepa-  Holmes.  J.  Conspiracy,    vol.   6,  p. 

rately  by  each  individual,  without  any  agree-        5.  See   the   title  Conspiracy, 

sgra shrs s&s; sun r.  |  — v - ™r?0?Av^% 

f  ~C°siii"bso"  '■ Lawson' 

meet  for  the  same  purpose,  it  is  illegal,  and     (1891)  2  Q-  B.  549,  note,  557.  ^m 
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cised  by  several  jointly  in  accordance  with  a  preconcerted  plan.1  But  if  a 
person  is  clothed  with  a  right  when  acting  in  his  individual  capacity,  he  does 
not  lose  it  by  acting  with  others,  each  of  whom  is  clothed  with  an  equal 
right.2  If  the  act  be  unlawful,  the  combination  of  many  to  commit  it  may 
aggravate  the  injury,  but  the  combination  itself  is  no  element  of  the  tort  and 
cannot  change  the  character  of  a  lawful  act  so  as  to  render  it  actionable.  It 
is  the  illegality  of  the  purpose  to  be  accomplished,  or  of  the  means  used  to 
accomplish  that  purpose,  that  makes  a  combination  illegal.3 

III.  Legality  of  Objects  of  Labor  Combinations  —  1.  Lawfulness  of  Coercion 
in  General. — The  advantages  which  accrue  from  organization  and  the  substi- 
tution of  concerted  action  for  individual  effort  are  too  obvious  to  require  dis- 
cussion. Combination  means  power,  and  power  in  this  connection  implies 
the  ability  to  command  or  control.  To  gain  this  control  over  the  will  of  their 
employer,  the  ability  to  dictate  the  terms  and  conditions  of  their  employment, 
is  the  purpose  of  all  combinations  of  laborers. 

Coercion  by  Combination  Unlawful.  — ■  It  was  upon  this  general  ground  that  labor 
combinations  were  once  adjudged  to  be  criminal.  It  was  held  that  the  liberty 
of  a  man's  mind  and  will  to  say  how  he  should  employ  his  time,  his  talents, 
and  industry,  for  whom  he  should  work,  or  whom  he  should  employ,  was  as 
much  the  subject  of  the  law's  protection  as  that  of  his  body,  and  that  any 
combination  formed  for  the  purpose  of  coercing  this  liberty  of  mind  and 
freedom  of  will  was  criminal  because  formed  for  the  accomplishment  of  an 
unlawful  purpose.'*  A  few  late  cases  proceed  squarely  on  this  ground,  and 
many  dicta  may  be  found  sustaining  this  view,5  though,  according  to  what  is 
perhaps  the  better  view  as  developed  in  the  later  authorities,  the  criminality 

the  plaintiff.  Kearney  v.  Lloyd,  26  L.  R.  Ir. 
268;  Huttley  v.  Simmons,  (1898)  1  Q.  B.  181. 

3.  Ingraham,  J.,  in  National  Protective 
Assoc.  v.  dimming,  53  N.  Y.  App.  Div.  227. 

4.  Coercion  by  Combination  Criminal.  —  Reg.  v. 
Druitt,  10  Cox  C.  C.  592,  per  Bramwell,  B. 
{quoted  under  title  Conspiracy,  vol.  6,  p.  861, 
note  4);  Reg.  v.  Bunn,  12  Cox  C.  C.  316,  4  Moak 
564,  Brett,  J.;  Com.  v.  Carlisle,  Bright.  (Pa.) 
40;  Com.  v.  Sheriff,  15  Phila.  (Pa.)  393,  38  Leg. 
Int.  (Pa.)  412.  See  also  Rex  v.  Ferguson,  2 
Stark,  489,  3  E.  C.  L.  500;  Rex  v.  Bykerdyke, 
1  M.  &  Rob.  179;  Walsby  v.  Anley,  3  El.  & 
El.  516,  107  E.  C.  L.  516;  Hopkins  v.  Oxley 
Slave  Co.,  (C.  C.  A.)  83  Fed.  Rep.  912. 

Coercing  Discharge  of  Workmen.  —  In  State  v. 
Donaldson,  32  N.  J.  L.  151,  90  Am.  Dec.  649, 
it  was  held  to  be  an  indictable  conspiracy  for 
several  employees  to  combine  and  notify  their 
employer  that  unless  he  discharges  certain 
enumerated  persons  they  will  in  a  body  quit 
his  employment.  The  ground  of  the  decision 
is  that  the  aim  of  the  combination  is  unlaw- 
ful, the  effort  to  dictate  to  the  employer  whom 
he  should  discharge  or  employ  being  an  un- 
warrantable interference  with  the  conduct  of 
his  business. 

Compelling  Reinstatement  of  Discharged  Work- 
man.—  In  Com.  v.  Curren,  3  Pittsb.  (Pa.)  143, 
the  owners  of  a  colliery  discharged  one  of  the 
defendants  because  his  work  was  unsatisfac- 
tory, whereupon  the  other  defendants,  together 
with  the  whole  remaining  force,  by  mutual 
agreement,  quit  work  and  refused  to  return 
unless  the  discharged  man  was  re-employed. 
It  was  held  that  the  defendants  were  guilty  of 
a  conspiracy. 

5.  Business  Is  Property.  —  In  Hopkins  v.  Ox- 
ley  Stave  Co.,  (C.  C.  A.)  83  Fed.  Rep.  912.  the 
members  of  labor  organizations  entered  into 
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1.  Abuse  of  Privilege  by  Joint  and  Preconcerted 
Act.  —  In  Gregory  v.  Brunswick,  6  M.  &  G. 
205,  46  E.  C.  L.  205,  the  defendants  conspired 
to  ruin  the  plaintiff,  an  actor,  by  hiring  per- 
sons to  attend  his  performance,  and  by  hissing 
compel  him  to  desist,  so  as  to  prevent  the 
manager  from  employing  him;  and  judgment 
for  the  plaintiff  was  rendered.  In  the  course 
of  the  decision  the  court  asserted  that  a  per- 
son has  a  right  to  express  in  a  reasonable  man- 
ner approbation  or  disapprobation  of  an  actor 
at  a  theatre:  hence  the  Massachusetts  court,  in 
Carew  v.  Rutherford,  106  Mass.  1,  8  Am.  Rep. 
287,  draws  ihe  inference  that  the  illegality  in 
the  defendants'  conduct  consisted  in  the  con- 
spiracy or  combination  to  exercise  the  right. 
But  this  deduction  is  open  to  two  objections. 
In  the  first  place,  the  hissing  of  an  actor  by 
a  spectator  is  not  a  right,  but  at  most  only  a 
privilege,  the  exercise  of  which  might  be  justi- 
fied by  circumstances;  and,  secondly,  the  ex- 
ercise of  the  privilege  to  such  an  extent  as  to 
break  up  the  performance,  as  in  the  case  cited, 
is  certainly  not  a  reasonable  exercise  of  it. 

2.  Combination  No  Element  of  Tort.  —  Bohn 
Mfg.  Co.  v.  Hollis,  54  Minn.  234,  40  Am.  St. 
Rep.  319;  National  Protective  Assoc.  v.  Cum- 
ming,  53  N.  Y.  App.  Div.  227;  Moores  v. 
Bricklayers'  Union,  23  Cine.  L.  Bui.  48,  10 
Ohio  Dec.  (Reprint)  665. 

"  V/hat  a  Person  May  Lawfully  Do,  a  Number  of 
Persons  May  Unite  with  Him  in  Doing  without 
rendering  themselves  liable  to  the  charge  of 
conspiracy,  provided  the  means  employed  be 
not  unlawful."  Matteson,  C.  J.,  in  Macauley 
v.  Tierney,  19  R.  I.  264,  61  Am.  St.  Rep.  770. 

A  Conspiracy  to  Do  Certain  Acts  Gives  a  Right 
of  Action  only  where  the  acts  agreed  to  be  done, 
and  in  fact  done,  would,  had  they  been  with- 
out preconcert,  have  involved  a  civil  injury  to 
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of  a  labor  combination  depends  rather  upon  the  lawfulness  of  the  object 
which  it  is  sought  to  effect,  and  the  means  by  which  it  is  accomplished,  than 
upon  the  power  of  coercing  the  will.  _ 

2.  Compelling  Advance  in  Wages.  —  The  purpose  of  all  labor  unions  is, 
mediately  or  immediately,  the  maintenance  or  enhancement  of  the  wages  paid 
their  members.  The  immediate  subject  of  contention  may  be  the  recognition 
of  the  organization,  the  discharge  of  non-union  laborers  from  places  where 
union  men  are  employed,  or  the  reinstatement  of  discharged  union  laborers, 
but  these  are  only  temporary  ends  intended  to  strengthen  the  union  and  render 
it  more  effective  in  accomplishing  its  ultimate  purpose. 

Combinations  in  Restraint  of  Trade  Illegal.  —  For  the  reason  that  such  an  object 
was  once  considered  to  be  opposed  to  public  policy,  labor  combinations  have 
been  held  to  be  illegal1  and  to  subject  those  concerned  to  indictment  for 
criminal  conspiracy.2  The  reason  for  these  decisions  may  be  discovered  in 
the  economic  ideas  which  shaped  and  guided  the  political  polity  of  former  days 
The  public  interest,  it  was  contended,  required  that  trade  should  be  protected 
from  restraint,  and  that  the  price  of  commodities  should  be  regulated  by  the 
natural  law  of  supply  and  demand.  Any  combination  by  which  this  price  was 
arbitrarily  increased,  whether  a  combination  of  masters  by  limiting  the  pro- 
duction of  an  article,  or  otherwise,  or  of  workmen  by  compelling  an  increase 
of  wages,  was  held  to  be  unlawful,  as  being  in  contravention  of  this  policy.  _ 

labor  Unions  Excepted.  —  But  these  laws  for  the  protection  of  trade  have,  in 
recent  years,  been  materially  modified  by  the  admission  of  exceptions,  as 
industrial  progress  has  rendered  specific  applications  of  the  principle  no  longer 
necessary.  The  most  notable  exception,  perhaps,  is  that  in  favor  of  labor 
combinations.    This  is  due  in  England*  and  in  Canada  5  to  the  passage  of 


combination  to  force  the  defendant  lo  discon- 
tinue the  use  of  hooping  machines  in  the  man- 
ufacture of  barrels.    Their  action  was  enjoined 
as  "  a  conspiracy  to  wrongfully  deprive  the 
defendant  of  its  right  to  manage  its  business 
according  lo  the  dictates  of  its  own  judgment." 
In  this  case  it  was  also  held  contrary  to  public 
policy  to  prevent  the  use  of  improved  ma- 
chinery and  labor-saving  devices.    The  court 
(Thayer  and  Sanborn,  Cir.  JJ.:  Caldwell,  Cir. 
J.  dissenting)  said:    "In  Barr  v.  Essex  Trades 
Council,  53  N.  J.  Eq.  ioi,    *    *    *    it  was 
held,    in   substance,    that  a  person's  busi- 
ness'is  property,  which  is  entitled  under  the 
law  to  protection  from  unlawful  interference, 
and  that  the  combination  in    question  was 
illegal,  because  it  contemplated  a  wrongful  in- 
terference with  the  plaintiff's  freedom  of  action 
in  the  management  of  his  own  affairs.  De- 
cisions embodying    substantially    the  same 
views  have  been  made  by  many  other  courts. 
Hilton  v.  Eckersley,  6  El.  &  Bl.  47,  83  E.  C.  L. 
47;  Old  Dominion  Steam  Ship  Co.  v.  McKenna, 
30' Fed.  Rep.  48;  Casey  v.  Cincinnati  Typo- 
graphical Union  No.  3,  45  Fed.  Rep.  135; 
Thomas  v.  Cincinnati,  etc.,  R.  Co.,  62  Fed. 
Rep.  803;  Arthur  v.  Oakes,  24  U.  S.  App.  239, 
63  Fed.  Rep.  310.    See  also  Carew  v.  Ruther- 
ford, 106  Mass.  1,  8  Am.  Rep.  287;  Walker  v. 
Cronin,  107  Mass.  555;  State  v.  Glidden,  55 
Conn.  46,  3  Am.  St.  Rep.  23;  Vegelahn  v. 
Guntner,  167  Mass.  92,  57  Am.  St.  Rep.  443-" 
It  must  be  noted,  however,  that  in  many  of 
these  cases  it  is  necessary  carefully  to  dis- 
tinguish the  point  actually  decided  from  the 
dicta  of  the  courts. 

1.  Combinations  in  Restraint  of  Trade  Illegal.  — 
In  Farrer  v.  Close,  L.  R.  4  Q-  B.  602,  an  in- 


S3 


formation  was  laid  under  sections  24  and  44  of 
18  &  19  Vict.,  c.  63,  against  an  officer  of  a 
friendly  society,  charging  him  with  having  ap- 
propriated forty  pounds  of  the  money  of  the 
society.  Most  of  the  rules  of  the  society  were 
legitimate  rules  of  a  friendly  society,  but  some 
of  them  provided  for  the  assistance  of  members 
while  upon  a  strike,  and  for  this  reason  the  j  us- 
tices  dismissed  the  information  on  the  ground 
that  the  rules  of  the  society  as  shown  by  the 
evidence  were  illegal  and  in  restraint  of  trade. 
See  also  Hornby  v.  Close,  L.  R.  2  Q.  B.  153. 

2.  Combinations  to  Increase  Wages  Criminal.  — 
People  v.  Fisher,  14  Wend.  (N.  Y.)  9,  28  Am. 
Dec.  501;  Trial  of  Boot  and  Shoemakers  of 
Philadelphia,  Wright's Crim.  Consp.,  etc.,  146. 

3.  See  the  reasoning  of  Savage,  C.  J.,  in 
People  v.  Fisher,  14  Wend.  (N.  Y.)  9,  28  Am. 
Dec.  501.  See  also  the  title  Monopolies  and 
Corporate  Trusts. 

4.  England  —  Criminal  Law  Amendment  Act 
1371,  _  In  1869  dissatisfaction  with  the  exist- 
ing law,  aroused,  it  is  said,  by  a  conviction 
had  in  a  case  two  years  before  (Reg.  v.  Druitt, 
10  Cox  C.  C.  boo),  led  to  the  appointment  of  a 
parliamentary  commission  to  report  on  the  law 
of  conspiracy  as  it  affected  combinations  of 
employers  and  employees  for  trade  purposes. 
The  recommendations  of  this  commission  were 
embodied  in  the  statute  34  &  35  Vict  c.  32, 
which  provided  that  no  person  should  be  liable 
to  any  punishment  for  doing  or  conspiring  to 
do  anv  act  on  the  ground  that  such  act  re- 
strained or  tended  to  restrain  the  free  course 
of  trade,  unless  the  act  was  one  of  those  speci- 
fied in  the  statute. 

6.  The  Canada  Trade  Unions  Act.  —  35  Vict., 
c.  30. 
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express  statutes,  but  in  the  United  States  the  admission  of  the  exception  is 
largely  due  to  the  action  of  the  courts  themselves.1 

3.  Strengthening  Union  by  Compelling  Workmen  to  Join.  —  It  is  not  in  pursu- 
ance of  an  unlawful  object  for  a  labor  union  to  seek  to  induce  those  engaged 
in  the  same  occupation  to  become  members  of  the  organization,  and  as  a 
means  to  that  end  to  refuse  to  allow  union  laborers  to  work  in  a  place  where 
non-union  laborers  arc  employed.'2  There  have  been  some  convictions  upon 
this  state  of  facts,  but  the  decisions  have  been  based  cither  on  the  illegality 
of  coercion  in  general  3  or  else  upon  the  illegality  of  the  means  employed  to 

effect  it.*  „        .     •  - -  . 

IV.  Legality  of  Means  Employed  to  Effect  Objects  —  1.  Intentional  Inflic- 
tion of  Damage  as  a  Ground  of  Criminal  Liability  —  a.  In  General.— The  means 
by  which  a  labor  combination  seeks  to  effect  its  purposes  is  that  of  inflict- 
ing injury  upon  its  opponent  or  of  inspiring  him  with  fear  of  injury.  Coupled 
with  its  demands  it  always  expressly  or  impliedly  holds  out  as  an  alternative 
the  displeasure  of  the  union  and  the  injurious  consequences  flowing  there- 
from. Whether  a  combination  to  effect  an  end  by  these  means  is  criminal 
or  not  depends  upon  the  lawfulness  of  the  mode  in  which  the  injury  is  inflicted 
or  threatened;  that  is,  whether  it  is  an  actionable  wrong,  or  is  merely  such  as 
the  law  denominates  damnum  absque  injuria. 5 

b.  Mode  of  Inflicting  Damage  —  (i)  Violence  or  Intimidation  — 
(a)  Intimidation  of  Employer.  —  Obviously  an  injury  cannot  lawfully  be  inflicted 
by  violence  or  by  intimidation  produced  by  threats  of  violence.  Thus,  if  a 
concession  be  wrung  from  an  unwilling  employer  by  words  or  actions  which 
produce  in  his  mind  a  reasonable  fear  of  injury  to  person  or  property  from 
violence  if  the  concession  be  not  granted,  those  who  combined  in  using  these 
means  are  guilty  of  criminal  conspiracy."    But  if  those  making  the  demand 


The  Criminal  Code  of  1S92  has  reaffirmed 
the  legality  of  trade  unions.  See  sections  517, 
51S,  519.  524.  Perrault  v.  Gauthier,  28  Can. 
Sup.  Ct.  249. 

1.  Labor  Combinations  Not  Opposed  to  Public 
Policy.  —  Thomas  v.  Cincinnati,  etc.,  R.  Co., 
62  Fed.  Rep.  817;  Master  Stevedores' Assoc. 
v.  Walsh,  2  Daly  (N.  Y.)  10;  Perkins  v.  Rogg, 
28  Cine.  L.  Bui.  32,  ri  Ohio  Dec.  (Reprint)  585. 

The  organization  orco-operation  of  working- 
men  is  not  of  itself  against  any  public  policy, 
and  must  be  regarded  as  having  the  sanction 
of  law,  when  it  is  for  such  legitimate  purposes 
as  that  of  obtaining  an  advance  in  the  rate  of 
wages  or  compensation,  or  of  maintaining  such 
rate.  Curran  v.  Galen,  152  N.  Y.  33,  57  Am. 
St.  Rep.  496. 

A  By-law  Fixing  the  Wages  at  which  the  mem- 
bers of  an  incorporated  association  of  master 
workmen  shall  work  and  giving  an  action  for 
a  penalty  for  its  violation  is  valid.  Master 
Stevedores'  Assoc.  v.  Walsh,  2  Daly  (N.  Y.)  1. 

Limiting  Number  of  Apprentices.  —  It  is  not 
illegal  for  workmen  to  form  an  association  and 
agree  in  furtherance  of  its  object  not  to  teach 
others  their  trade  unless  by  consent  of  the  so- 
ciety.   Snow  v.  Wheeler,  113  Mass.  179. 

2.  Action  to  Compel  Workmen  to  Join.  —  Cur- 
ran v.  Treleaven,  (1891)  2  Q.  B.  560;  Com.  v. 
Hunt,  4  Met.  (Mass.)  in. 

3.  Reg.  v.  Bunn,  12  Cox  C.  C.  316,  4  Moak 
564;  Rex  v.  Bykerdyke,  r  M.  &  Rob.  179; 
State  v.  Donaldson,  32  N.  J.  L.  151,  90  Am. 
Dec.  649;  Com.  v.  Carlisle,  Bright.  (Pa.)  40; 
Com.  v.  Sheriff,  15  Phila.  (Pa.)  393,  38  Leg. 
Int.  (Pa.)  412. 

4.  People  v.  Trequier,  1  Wheel.  Crim.  (N. 
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Y.)  142;  People  v.  Melvin,  (N.  Y.  Gen.  Sess.) 
2  Wheel.  Crim.  (N.  Y.)  262. 

5.  A  Threat  in  Law  is  a  declaration  or  intima- 
tion of  an  intention  to  injure  another  by  the 
commission  of  some  unlawful  act.  If  the  act 
intended  to  be  done  is  not  unlawful,  then  the 
declaralion  is  not  a  threat  in  law,  and  ihe  effect 
thereof  is  not  intimidation  in  a  legal  sense. 
Moores  v.  Bricklayers'  Union,  23  Cine.  L.  Bui. 
48,  10  Ohio  Dec.  (Reprint)  665;  Payne  v.  West- 
ern, etc.,  R.  Co.,  13  Lea  (Tenn.)  507,  49  Am. 
Rep.  666. 

6.  The  older  English  cases  proceed  upon  the 
statute  of  6  Geo.  IV.,  c.  129,  §  3,  which  provides 
for  the  imprisonment  of  any  person  who  "  by 
threats  or  intimidation,  or  by  molesting  or  in 
any  way  obstructing  "  an  employer,  forces  or 
endeavors  to  force  him  to  alter  his  manner 
of  conducting  his  business.  Reg.  v.  Druitt,  10 
Cox  C.  C.  592;  Reg.  v.  Rowlands,  17  Q.  B. 
671,  79  E.  C.  L.  671,  5  Cox  C.  C.  436,  466; 
O'Neill  v.  Kruger,  4  B.  &  S.  389,  116  E.  C.  L. 
389.  And  see  further  for  the  construction  of 
this  statute  O'Neill  v.  Longman,  4  B.  &  S.  376, 
116  E.  C.  L.  376;  Reg.  v.  Duffield,  5  Cox  C. 
C.  404. 

In  Wood  -\  Bowron,  L.  R.  2  Q.  B.  21,  the 
defendants  being  engaged  in  a  common  em- 
ployment and  members  of  the  same  society, 
quit  work  simultaneously.  The  employer 
asked  the  defendant  B.  why  the  men  had 
stopped,  and  B.  said,  "  You  must  know;  it  is 
on  account  of  your  apprentices."  Two  or 
three  weeks  afterwards  the  employer  wrote  to 
B.,  as  secretary  of  the  society,  to  ascertain  the 
cause  of  the  strike,  evidently  intending,  if  pos- 
sible, to  enter  into  an  arrangement  with  them 
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w  nrnno^p  in  the  event  of  its  rejection  to  exercise  their  legal  rights  the 
Sc  that  "he mlyer  yields  from  fear  that  violence  may  result  as  an  indirect 
consequence  from  the  exercise  of  these  rights  will  not  render  the  combination 

Cri^)ntLidation  of  Workmen.  -  But  to  be  unlawful  it  is ^^^^ 

ff^oSKttSaS^  displaying  opposition  to  the  course 
pursued  by  sue employees  in  continuing  to  work,  such  .combination  is  unlaw- 
Pi  rS  l,  3  °f,  nerSons  engaged  therein  are  guilty  of  conspiracy.4 
ful  and  all  P^30^  g    .f  ^  members  of  a  union,  by  sending 

,1  HSISei  tTthe  employer's  patrons  and  customers  «  or  by  congre- 
threatening 'letters c5ngregati  about  the  doors  of  the  employers 
gf  ^g„f  bus  Se£« °int  midate  thosf  who  might  otherwise  patronize  him  the 
Ambers  of the  uni^  and  those  who  participate  in  these  acts  are  guilty  of 

COn(Sr Anoyance  of  Employer,  Workmen,  or  Customers.  -  But  the  means 
length  of  vipl^ce  or _  M ,n  workme„  or  customers,  in  the  enjoyment 

tz^»:^^-  -vhosc  who  by  preconcert  pe 

acts  are  guilty  of  criminal  conspiracy: 


to  get  them  to  return.  B.,  as  secretary,  repl  ed 
substantially  as  follows:  "Ata  meeting  of  the 
society  it  was  resolved  una nimonsly,  .hat  no 
society  bricklayer  will  work  for  T.  B.  until  he 
pans  with  some  of  his  apprentices:  namely,  he 
will  be  allowed  two,  and  when  his  oldest  appren- 
ice  arrives  at  his  last  year  he  will  be  allowed  a 
third-  and,  further,  there  will  be  so  much  ex- 
censes  to  pay  before  any  society  bricklayer 
win  work  for  T.  B.  —  By  order  of  the  society. 
Shortly  afterwards  a  demand  for  eighteen 
pounds  was  made  on  the  employer  by  the  de- 
fendant W.,  who  stated  that  the  money  must 
be  paid  before  they  w.uld  allow  any  man  to 
work  for  him.  It  was  held  that  the  evidence 
did  not  show  such  threats,  intimidation  or 
molesting  as  to  bring  the  case  within  the 

^Interference  with  Mails. -If  members  of  a 
labor  union  interfere  with  the  rights  and  prop- 
ert  '  of  others  and  by  force  and  intimidation 
compel  a  carrier  of  the  United  States  ma  or 
of  interstate  commerce  to  suspend  the  opera- 
tions of  such  necessary  and  lawful  business 
they  are  guilty  of  a  conspiracy  to  commit 
offenses  against  the  United  States     U   S  *. 
Ste/ens,  2  Hask.  (U.  S  )  164,  = ^7  Fed  Cas  No. 
16  w  U   S.  v.  Cassidv,  67  Fed.  Rep  698. 
l6i39Carran  v.  Treleaven,  (189D  ■  Q,  B.  560. 
2.  Intimidation  of  Workmen.  -  Com.  v.  Dyer, 

"lenion  168  of  the  Penal  Code  of  New  York 
makes  it  a  crime  for  two  or  more  persons  to 
conspire  to  prevent  another  from  exercising  a 
Uwful  tradeor  calling  by  force  threats,  or  in- 
timidation. People  Walsh,  (Supm  Ct.  Gen 
T  )  6  N.  Y.  Crim.  292;  People  v.  Smith,  (Oyer 
&  T  Ct )  <;  N.  Y.  Crim.  509-  ^  s    XT  „ 

3.'  People  v,  Wilzig,  (Oyer  &  T.  Ct.)  4  N.  Y. 

CIntiiniaation  Does  Not  Necessarily  Consist  in 


Violence  or  the  Use  of  Force;  it  may  be  accom- 
plished by  overawing  by  preconcerted  dem- 
onstration of  force,  though  the  words  used  in 
connection  with  this  display  be  of  a  peaceable 
character.    U.  S.  v.  Kane.  23  Fed.  Rep.  748. 

4  Actual  Violence  Not  Necessary.  —  American 
Steel,  etc.,  Co.  v.  Wire  Drawers',  etc.  Unions 
00  Fed.  Rep.  608;  Newman  w.  Com.,  (Pa.  1886) 
5  Cent.  Rep.  497-    See  also  Reg.  v.  Hibbert, 
13  Cox  C.  C.  82.  t 

5.  Intimidation  of  Customers  and  Patrons.  —  In 
State  v.  Glidden,  55  Conn.  46,  3  Am.  St.  Rep 
23  the  defendants  conspired  to  intimidate  he 
publishers  of  a  certain  newspaper  called  the 
'•  Journal  and  Courier,"  to  compel  them  to  dis- 
charge their  employees  who  were  not  members 
of  the  union  to  which  the  defendants  belonged. 
The  means  used  to  effect  such  intim.d_at_.on 
was  the  circulation  of  a  circular  containing 
these  words:    "A  word  to  the  wise  is  suffi- 
cient; boycott  the  Journal  and  Courier  It 
was  held  that  such  an  act  was  contrary  to  the 
statute  of  1878  (Session  Laws  c   92  prov.d- 
ing  that  "  every  person  who  shall  threaten  or 
us?>  any  means  to  intimidate  any  person,  to 
compel  such  person,  against  his  will,  to  do  or 
abstain  from  doing  any  act  which  such  person 
has  a  legal  right  to  do,  or  shall  persistently 
follow  such  pefson  in  a  disorderly  manner,  or 
n iure  or  threaten  to  injure  his  property,  with 
n lent  to  intimidate  him.  shall  upon  convic- 
tion be  liable,"  etc.,  and  the  defendants  were 

convicted.  sr  t   rM  /i  N 

6.  People  v.  Kostka,  (Oyer  &  T.  Ct.)  4  «• 

%C  Annoyance  from  Boycott.  -  For  a  refusal  of 
a  firm  of  printers  to  make  their  office  a  union 
office  they  were  boycotted  by  a  typographical 
union  The  union  endeavored  by  circulars  to 
Sten  the  firm's  customers,  set  watchers  on 
£f  the  firnvl -movements,  followed  their  de- 
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Picketing,  that  is,  the  detailing  of  men  by  a  labor  union  to  watch  the  place 
of  business  of  an  antagonist  and  speak  to  his  workmen  as  they  come  and  go 
from  their  employment  to  induce  them  to  leave  his  service,  is  not  necessarily 
unlawful; 1  but  if  the  watching  and  besetting  be  carried  on  to  such  a  length 
or  to  such  an  extent  as  to  constitute  an  annoyance  to  the  employer  or  to  the 
workmen  themselves,  it  is  unlawful.8 

(3)  Exercise  of  Legal  Rights  —  (a)  In  General.  —  Turning  to  the  consideration 
of  the  means  by  which  a  labor  combination  may  lawfully  inflict  damage  upon 
an  opponent,  it  is  plain  that  if  the  damage  result  as  a  consequence  of  the  exer- 
cise by  the  members  of  a  labor  union  of  rights  which  they  individually  possess 
no  legal  wrong  is  done.  The  law  does  not  take  cognizance  of  every  wrong 
which  may  be  inflicted.  It  invests  men  with  certain  absolute  rights,  and  if 
from  the  exercise  of  these  rights  other  men  suffer,  it  is  an  unfortunate  but 
irremediable  consequence  which  must  be  borne  without  complaint.3  This 
leads  to  the  consideration  of  the  absolute  rights  which  laborers  in  their 
industrial  relations  enjoy. 

(b)  strikes.  —  The  first  is  naturally  the  control  of  their  own  labor.  However 
slow  the  law  of  England  may  have  been  to  recognize  the  rights  of  laborers,  it 
is  now  well  settled  there,  and  established  in  the  United  States  by  the  organic 
law,  that  a  laborer  may,  with  or  without  reason,  decline  to  work  for  any  one 
or  with  any  one,  and  the  damage  which  such  person  may  sustain  from  this 
declination  is  immaterial,  for  the  right  of  the  laborer  to  withhold  his  labor  is 
absolute  and  not  qualified  by  the  effect  of  the  exercise  of  this  right  upon 
others  or  even  by  the  fact  that  an  injurious  result  was  contemplated  and 
intended.  If  one  laborer  enjoys  this  right  he  does  not  lose  it  when  acting  with 
others; 4  hence  it  follows  that  a  strike,  that  is,  the  simultaneous  desisting  from 
work  of  a  body  of  workmen,  is  not  per  se  unlawful.5  Perhaps  if  the  men  were 
bound  by  contract,  of  which  the  strike  was  the  violation,  it  would  present  a 


livery  wagon,  and  used  every  means  short  of 
physical  force  to  compel  persons  to  cease  deal- 
ing with  the  firm.  The  defendants,  members 
of  the  union,  were  held  guilty  of  conspiracy. 
Crump  v.  Com.,  84  Va.  927,  10  Am.  Si.  Rep. 
805.  See  also  People  v.  Wilzig,  (Oyer  &  T. 
Ct.)  4  N.  Y.  Crim.  403,  where,  upon  the  facts, 
th?  defendants'  boycott  was  held  to  amount  to 
extortion  under  the  New  York  Penal  Code. 

Publishing  Names  in  Trade  Journal.  —  In  State 
v.  Stewart,  59  Vt.  273,  59  Am.  Rep.  710,  the 
means  by  which  the  workmen  were  intimi- 
dated and  driven  away  from  their  work,  as  set 
f.irth  in  the  indictment,  were  threats  that  un- 
less they  desisted  from  work  their  names 
would  be  published  in  the  "  scab  "  list  in  the 
Granite  Cutter's  Journal,  and  that  they  would 
be  shunned  and  not  allowed  to  work  with 
other  granite  cutters  and  would  be  disgraced 
in  the  craft,  etc. 

The  Conspiracy  and  Protection  of  Property  Act, 
1S75  (38  &  39  Vict.,  c.  86),  forbids  watching  and 
besetting,  following  a  person  about,  hiding 
tools,  violence  and  intimidation.  Connor  v. 
Kent,  (1891)  2  Q.  B.  545. 

1.  Picketing  Not  Unlawful  Per  Se.  —  The  ap- 
pointment by  striking  workmen  of  a  commit- 
tee of  their  members  to  visit  the  neighborhood 
of  each  factory  where  workmen  are  upon  a 
strike,  for  the  purpose  of  reporting  to  the  strik- 
ing workmen  the  number  of  workmen  em- 
ployed by  the  factory  and  the  addresses  of 
such  workmen,  may  be  legal  or  illegal  accord- 
ing to  the  manner  in  which  the  mission  is  per- 


86 


formed.  Perkins  v.  Rogg,  28  Cine.  L.  Bui.  32, 
11  Ohio  Dec.  (Reprint)  585. 

A  Provision  in  the  Conspiracy  and  Protection  of 
Property  Act  of  1875  declares  that  "  attending 
at  or  near  the  house  or  place  where  a  person 
resides  or  works  or  carries  on  business  or  hap- 
pens to  be,  or  the  approach  to  such  house  or 
place,  in  order  merely  to  obtain  or  communi- 
cate information,  shall  not  be  deemed  a  watch 
ing  or  besetting  within  the  meaning  of  this 
section."  Reg.  v.  Bauld,  13  Cox  C.  C.  282, 
15  Moak  316. 

2.  Reg.  v.  Bauld,  13  Cox  C.  C.  282,  15  Moak 
316;  Reg.  v.  Hibbert,  13  Cox  C.  C.  82,  13  Moak 
433;  Lyons  v.  Wilkins,  (1899)  I  Ch.  255,  (1896) 
1  Ch.  811. 

3.  See  the  title  Damnum  Absque  Injuria, 
vol.  8,  p.  694. 

4.  See  supra,  this  title,  Right  of  Laborers  to 
Combine,  and  Legal  Effect  of  Combination  — 
Criminality  of  Combination. 

5.  Strikes  Not  Unlawful  Per  Se.  —  Bohn  Mfg. 
Co.  v.  Mollis,  54  Minn.  223,  40  Am.  St.  Rep. 
319;  Longshore  Printing  Co.  v.  Howell,  26 
Oregon  527,  46  Am.  St.  Rep.  640;  Com.  v. 
Sheriff,  15  Phila.  (Pa.)  393,  38  Leg.  Int.  (Pa.) 
412,  construing  Pa.  Act  June  14,  1872(2  Bright. 
Purd.  Dig.  Laws  Pa.,  1894,  p.  2017). 

After  examining  the  English  cases  on  this 
subject  Sir  Alexandre  Lacoste  in  Gauthier 
v.  Perrault,  6  Quebec  Q.  B.  93,  said:  "  II  re- 
suite  de  ces  precedents  que  la  greve  ou  la  ces- 
sation du  travail  qui  n'est  pas  faite  en  violation 
des  contrats  et  qui  n'a  pas  ete  accompagnee  de 
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different  question;1  but  if  the  men  might  lawfully  quit,  the  fact  that  they 
fSaneousfy  availed  themselves  of  their  right  cannot  render  the  act  or 

^iT^Zn- 'knother  absolute  right  which  laborers  in  common  with  other 
(c)  Per  suasion.  exercise  of  their  power  of  persuasion,  provided 

SeaoSel?  be^not  directed  to  the  accomplishment  of  an  unlawful  purpose 
TtSriing  the  cases  in  which  interference  with  contract  relations 
It been"  heManlawf  ul  stands  upon  a  peculiar  ground,  and  does  not  obtain 
has  been  held  in  g  persuasion  to  cause  employees  to 

leave  the  servTce  of  their  employer  or  to  dissuade  other  workmen  from  seeking 
employment :  from  him  *  to  refuse  tQ  trade  with 

{  )  °h  niuTelv  or  con  h  gently.  The  admission  of  this  right  in  conjunc- 
ferS  t  the  other  two  se  tfesthe  right  of  a  labor  union  to  use  againstan 
tion  with  the  ot her  two  secue  g  injury  which  from  its  derivation 

unyielding ;  employ  ^  th,e5meT\7st  ^  refusal  of  the  members  of  a  union  to 
is  termed  a     boycott  "     or  with  any  person  who  deals  with  him. 

S^loSM  t0  *k?  persons  from  dealing  with 

fhe  ^oSw^^l^^n  and  the  withdrawal  of  their  own  patronage 
the  employer  «cePc  P  {  or  criminal  in  their  action.6 

frOIS  In entS  MM  on  of  Damage  as  a  Ground  of  Civil  Liability  -  a.  By  ViO- 

2.  ^"fy^^^jj       Turning  from  the  criminal  to  the  civil  aspect 

Sf^^^^^n'pteseSi  itself,  In  what  cases  does  the  intentional 

nation  of  iniuries  by  a  labor  organization  subject  it  to  liability  for  damages 
infliction  of  injuries  Dy    i  %■       inflicted  by  violence  and  intimidation 

contra^an  acdon  Z     Thus,  if  a  number  of  len  engaged  for  a  certain  time, 

du  renvoi  des  autres  ouvriers  est  legitime  Rev  use  only  argument  or  reason,  and  avoid 

1.  Strike  by  Laborers  under  Contract.  -  Com.      as jh^e  of  threats  of  injury  or  violence,  or  any 
v  Hunt,  4  Met.  (Mass  )  ill.  ',Lr  nnlawful  acts  "    Pugh,  J.,  in  Richter  v. 

The  fact  that  men  are  under  contract  does  ^^^^  Union,  i  Cine.  L.  Bui. 

not  make  an  agreement  to  strike  criminal  under  J°°rn*y™£  Dgc  (Replint)  40. 

the    English  Conspiracy  and    Protection   of  189,  1 ,         ^  ..Boycott."  -  See  State*. 

Property  Act  (38  &  39  Vict    c  86).    Curian  v.  5  Origin  ot  !•            y^  ^ 

Treleaven,  (1891)  2  Q.  B.  560.  court  quotes  from  McCarthy's  "  England 

2.  Strike  by  Laborers  Not Joan  I  by  Contract.  -  ^°^Xone  »  to  show  the  origin  of  the 
Com.  v.  Hunt,  4  Met.  (.Mass  )  134.  s       ,     Bouv.  Diet.  J.  v. 

"It  is  not  unlawful  for  several  or  many  m-  "  mB  e  0  Qq  v  Hollis>  54  Minn.  223,  40 
plovees  to  agree  between  themselves  to  quit  6  |oh°  See  aIso  Longshore  Print- 
er employer.  As  we  have  seen  at  one  ti me  Am  bt  Ke p  3  9  ^  „  ^  Am.  St. 
it  was  held  to  be  an  unlawful  conspiracy  tor 

laborers  to  combine  for  ihe  purpose  of  quitting  Kep.  040.  frequently  attended 

simultaneously,  with  the  ultimate  P"pose  °  C«fs  £  ^fin  themselves  that  the  idea 

raising  their  wages ;  °"nducing  their  employe  ^y  ac.s  il  ^   .         _    g      s  |e 

^^^S^^  rciidden,  5l  Conn.  46,  3  Am.  St.  Rep. 

^rS^m^^  %  Old  _  Steam  Ship  Co.  ,  Mc 

and  the  spirit  of  our  free  astituttons.      Wo  -  Kenna    o^ed       P  ^       fte  ^          ^  „ 

verton,J..iaLonphorePrintingCo  ^.Howell.  Ki         g  ^  Manufactory  is  a  nuisance  for 

26  Oregon  543.  4&  Am.  St.  Rep.  040-  "             .  n      ;     u        American  Steel,  etc., 

3.  See  the  title  Interference  with  Con-  which  a^ urn                        UnionSt  q0  Fed 
tract  Relations,  vol  16,  p.  1109.  608          /»  «  Debs,  158  U.  S.  587,  and 

4.  Persuasion. -U.  S.  v.  Kane,  23  Fed.  Rep.  Kep.  °°°kuckner,  2  U.  S.  App.  488,  54  Fed. 

74"The  defendants  may,  lawfully,  persuade  the      Rep.  925. 
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or  until  the  completion  of  a  certain  piece  of  work,  should  combine  to  injure 
their  employer  by  violating  their  contracts  and  quitting  his  service  together, 
this  would  present  a  ground  for  damages.1 

Inducing  Breaches  of  Contract.  ■ —  So  where  a  labor  union  damages  a  plaintiff  by 
inducing  his  workmen  bound  by  contract  to  serve  for  a  certain  time  to  leave 
him  before  the  expiration  of  their  contract,  an  action  has  been  held  to  lie, 
although  the  inducement  was  by  peaceable  persuasion;*  and  an  action  also 
might  arise  by  inducing  the  plaintiff's  patrons  by  threats  of  "  boycott"  to 
break  contracts  made  with  him.3 

c.  By  Exercise  of  Legal  Right  — (i)  Gives  No  Right  of  Action.— 
But  can  injuries  intentionally  inflicted  by  the  exercise  of  a  legal  right  create 
such  a  liability?  In  other  words,  is  an  act  lawful  in  itself  converted  by  a 
malicious  motive  into  an  unlawful  act,  so  as  to  make  the  doer  of  it  liable  in  a 
civil  action?  The  question  has  occasionally  arisen  in  actions  by  discharged 
non-union  laborers  against  the  union  at  whose  command  they  were  dismissed. 

Allen  v.  Flood.  —  The  subject  was  given  considerable  importance  by  the  care- 
ful consideration  it  received,  and  the  divergent  views  which  resulted,  in  the 
celebrated  case  of  Allen  v.  Flood.4  The  material  facts  of  this  case' are  as 
follows:  The  plaintiffs  were  shipsmiths  employed  on  the  repairs  to  the  wood- 
work of  a  ship.  Some  ironworkers  who  were  employed  on  the  ironwork  of 
the  ship  objected  to  the  plaintiffs  being  employed,  on  the  ground  that  they 
had  previously  worked  at  ironwork  on  a  ship  for  another  firm  —  the  practice 
of  shipsmiths  working  on  iron  being  resisted  by  the  trades  union  of  which  the 
ironworkers  were  members.  The  defendant,  who  was  a  delegate  of  the  union, 
informed  the  employers  that  unless  the  plaintiffs  were  discharged  the  iron- 
workers would  be  called  out.  The  employers,  in  fear  of  this  threat  being 
carried  out,  discharged  the  plaintiffs  and  refused  to  employ  them  again.  It 
was  not  disputed  that  in  the  ordinary  course  the  plaintiffs'  employment  would 
have  continued.  It  was  shown  in  evidence  that  the  plaintiffs  at  the  time 
the  objection  to  their  employment  was  made  were  doing  nothing  to  which  the 
ironworkers  objected,  but  that  a  demand  for  their  discharge  was  made  to 
punish  them  for  what  they  had  done  in  the  past.  Upon  an  action  for  dam- 
ages being  brought  the  jury  found  that  the  defendant  acted  maliciously,  and 
the  court  held  that  on  the  facts  proved  an  action  lay,  and  entered  a  judgment 
for  the  plaintiffs.5  This  judgment  was  sustained  by  the  Court  of  Appeal,"  but 
upon  further  appeal  to  the  House  of  Lords  the  judgment  was  reversed  on  the 
ground  that  the  appellant  had  violated  no  legal  right  of  the  respondents,  had 
done  no  unlawful  act  and  used  no  unlawful  means  in  procuring  the  respond- 
ents' dismissal,  and  that  his  conduct  was  therefore  not  actionable,  however 
bad  or  malicious  his  motive  might  have  been.7 

1.  Breach  of  Contract.  -  In  Mapstrick  v.  5.  Flood  v.  Jackson,  (1805)  2  O  B  21 
Ramge,  9  Neb.  390,  31  Am.  Rep.  415,  the  de-  6.  Flood  v.  Jackson,  (1895)  2  5  B  34 
fendants,  journeymen  tailors,  did  work  for  the  7.  lawful  Acts  Not  Affected  by  Motive.  —  Allen 
plamnff  by  the  piece,  and  entered  into  a  con-  ?>.  Flood,  (1898)  A.  C.  i,  followeSln  Huttlev  v 
spiracy  to  stop  work  simultaneously  and  re-  Simmons,  (1898)  1  Q.  B.  181.  See  also'the 
turn  all  work  in  an  unfinished  condition,  The  title  Interference  with  Contract  Relations 
conspiracy  was  carried  out  by  returning:  all  vol.  16,  p.  1113,  note  6. 

work  unfinished,  thus  rendering  the  garments  In  Rogers  v.  Rajendro  Dutt  13  Moo  P  C 
worthless,  as  the  plaintiff  could  not  get  other  209,  it  was  held  that  the  defendants  were 'not 
workmen  to  finish  them.  It  was  held  that  the  liable  to  the  plaintiffs  for  their  refusing  to  pilot 
plaintiff  had  a  good  cause  of  action,  and  he  any  ships  whose  masters  employed  the  plain- 
received  j  udgment.  tiffs'  tug. 

2.  Inducing  Breach.  —  Parker  v.  Bricklayers'  Liability  of  Party  Inducing  Act  Causing  Dam- 
Union  No.  1  21  Cine.  L.  Bui.  223,  10  Ohio  age.  —  Another  statement  of  the  proposition  is 
Dec.  (Reprint)  458.  See  the  title  Interfer-  this.  Does  the  inducement  of  a  person  to  do 
encf.  with  Contract  Relations,  vol.  16,  p.  an  act  which  is  within  his  legal  right,  and 

„         _    .  which  consequently  does  not  afford  a  cause  of 

3.  Jiarr  v.  Essex  Trades  Council,  53  N.  J.     action  against  the  doer,  create  a  cause  of  ac- 

a  Xan         in     s  /  o  «  a   ^  ,ion  aSainst  the  person  inducing  the  act,  in 

4.  Allen  v.  Flooa,  (189S)  A.  C.  r.  favor  of  a  third  party  injured  thereby,  by  the 
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Other  Concurring  Decisions.  —  This  case  has  been  followed  in  Canada,1  and  is 
likely  to  be  followed  in  those  jurisdictions  of  the  United  States  where  it  is  held 
that  malice  constitutes  no  element  of  tort.2  In  Neiv  York  the  question  may 
be  said  to  be  undecided,3  though  a  late  decision  of  the  Appellate  Division  of 
the  Supreme  Court  has  been  rendered  conforming  to  this  view. 

h)  Contrary  Doctrine.  —  But  in  Massachusetts,  on  a  state  of  facts  similar 
to  those  in  Allen  v.  Flood,  it  was  held  that  an  action  lay.5  The  court  does 
not  deny  that  there  are  many  acts  that  may  be  done  in  pursuance  of  a  right 
which  is  so  far  absolute  as  to  render  its  exercise  lawful,  whatever  may  be  the 
motive  of  the  actor,  such 


as  the  absolute  rights  which  a  man  may  exercise  in 


fact  that  the  defendant  was  actuated  by  an 
evil  motive?    Prof.  Ames  (I  Lead.  Cas.  Torts 
8)  divided  malicious  injuries  to  the  plaintitt  by 
influencing  the  conduct  of  a  third  party  as  fol- 
lows:  first,  by  inducing  a  third  person  to 
commit  a  breach  of  legal  duty  to  the  plaintiff 
(as  the  duty  of  a  servant  to  his  master,  the 
duty  of  a  wife  to  her  husband,  the  duty  of  a 
contractor,  and  the  duty  of  an  individual  not 
to  commit  a  tort);  and,  second,  by  influencing 
a  third  party,  who  owes  no  legal  duty  to  the 
plaintiff  by  slander  of  title  and  disparagement 
of  goods,  by  fraud,  by  force  of  threats,  and  by 
maintenance.    It  will  be  seen  from  this  state- 
ment of  the  principle  that  the  influencing  ot 
one  peison  to  act  to  the  detriment  of  another 
subjects  the  inducer  to  liability  only  where 
the  act  procured  to  be  done  is  itself  an  action- 
able wrong,  or  where  the  means  used  to  influ- 
ence the  action  are  themselves  unlawful,  tor 
further  discussion  of  this  view  of  the  subject 
see  the  admirable  opinion  of  Lord  Watson  in 
Allen  v.  Flood,  (1898)  A.  C.  1.    And  compare 
generally  the  sections  Malice  and  Means  Em- 
ployed to  Induce  Breach,  under  the  title  Inter- 
ference with  Contract  Relations,  vol.  16, 
p.  1112. 

1.  Canada.  —  Workmen  who  in  carrying  out 
the  regulations  of  a  trades  union  forbidding 
them  to  work  at  a  trade  in  company  with  non 
union  workmen,  without  threats,  violence,  in- 
timidation, or  other  illegal  means,  take  such 
measures  as  result  in  preventing  a  non-union 
workman  from  obtaining  employment  at  his 
trade  in  establishments  where  union  workmen 
are  engaged,  do  not  thereby  incur  liability  to 
an  action  for  damages.  Perrault  v.  Gauthier, 
28  Can.  Sup.  Ct.  241,  a/firming  6  Quebec  Q.  B. 
65,  which  reversed  10  Quebec  Super.  Ct.  224, 
which  reversed  6  Quebec  Super.  Ct.  83. 

2  Indiana.  —  In  Clemmittf.  Watson,  14  Ind. 
App  38,  it  was  held  that  an  agreement  by  two 
or  more  employees  of  a  coal  mine  to  quit  work 
if  a  certain  employee  is  not  discharged,  and  a 
quitting  on  the  employer's  refusal  to  discharge 
him  by  reason  of  which  work  at  the  mine  is 
stopped  and  such  employee  thrown  out  of  em- 
ployment, does  not  give  a  cause  of  action 
against  them.  . 

Right  to  Refuse  to  Sell  Good.  —  In  a  civil  ac- 
tion for  conspiracy  where  it  appears  that  work- 
men engaged  in  building  trades  entered  into  a 
lawful  combination  to  advance  wages  by  re- 
ducing the  hours  of  labor,  and  that  the  defend- 
ants were  members  of  an  association  of  em- 
ployers which  by  combination  agreed  among 
themselves  that  they  would  not  sell  material 
to  contractors  who  conceded  the  advance,  and 
induced  other  dealers  not  to  furnish  such  ma- 


terial, the  defendants  are  not  liable  in  damages 
to  a  person  in  the  same  business  who  aided  the 
strike  by  selling  materials  to  the  strikers  and 
contractors,  and  who  by  reason  of  the  combi- 
nation was  not  able  to  procure  all  of  the  ma- 
terial which  he  desired.  Cote  v.  Murphy,  159 
Pa.  St.  420,  39  Am.  St.  Rep.  686. 

Coercion  of  Employees  to  Injure  a  Third  Person. 
—  In  Payne  v.  Western,  etc.,  R.  Co.,  13  Lea 
(Tenn.)  507,  49  Am.  Rep.  666,  the  defendant's 
agent  posted  a  notice  informing  its  employees 
that  they  would  be  discharged  if  they  traded 
with  the  plaintiff.  The  effect  of  compliance 
with  this  nolice  was  to  damage  the  plaintiff's 
business.  It  was  held  that  no  action  lay 
against  the  company  though  the  notice  was 
posted  maliciously  and  operated  to  deter  the 
employees  of  the  company  and  others  from 
trading  with  the  plaintiff.  See  also  the  title 
Interference  with  Contract  Relations,  vol. 
16  p.  1115,  first  paragraph  of  notes. 

In  Heywood  v.  Tilson,  75  Me.  225,  46  Am. 
Rep.  373,  where  the  defendant  notified  his  em- 
ployees that  he  would  not  retain  in  his  service 
any  person  renting  a  house  belonging  to  the 
plaintiff,  a  similar  decision  was  reached. 

For  Other  Cases  Holding  that  Malice  Will  Not 
Render  Actionable  an  act  otherwise  lawful,  see 
Jenkins  v.  Fowler,  24  Pa.  St.  308;  Fowler  v. 
Jenkins,  28  Pa.  St.  176;  Glendon  Iron  Co.  v. 
Uhler,  75  Pa.  St.  467,  15  Am.  Rep.  5991  Macau- 
ley  v.  Tierney,  19  R.  I.  255,  61  Am.  St.  Rep. 
770-  South  Royalton  Bank  v.  Suffolk  Bank,  27 
Vt. '505;  Chatfield  v.  Wilson,  28  Vt.  49!  and  the 
titie  Interference  with  Contract  Relations, 
vol  16,  p.  1113.  note  6.  See  also  a  learned 
article  by  Mr.  L.  C.  Krauthoff  on  "  Malice  in 
Civil  Actions,"  in  the  Am.  Bar  Assoc.  Rep., 
vol.  21,  p.  340  (1898). 

3.  New  York.  —  Curran  v.  Galen,  152  N.  \. 
33  57  Am.  St.  Rep.  496;  Davis  v.  United  Port- 
able Hoisting  Engineers,  28  N.Y.  App.  Di  v.  396. 

4.  National  Protective  Assoc.  v.  Cumming, 
53  N.  Y.  App.  Div.  227.  This  case  decides 
that,  a  labor  organization  may  properly  refuse 
to  permit  its  members  to  work  with  the  mem- 
bers of  a  rival  association,  and  in  performance 
of  this  right  may  notify  persons  employing 
members  of  both  associations  that  its  members 
will  quit  unless  the  members  of  the  rival  asso- 
ciation are  discharged,  and  that  a  member  of 
such  rival  association  who  is  discharged  in 
consequence  of  this  demand  has  no  right  of 
action  against  the  other  association  or  its 
members.  , 

5.  Massachusetts  Doctrine.  —  Plant  v.  Woods, 
(Mass.  1900)  57  N.  E.  Rep  1011.  See  also 
Walker  v.  Cronin,  107  Mass.  555;  Vegelahn  7: 
Guntner,  167  Mass.  92,  57  Am..  St.  Rep.  443- 
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his  own  land;  but  it  contends  that  there  are  many  acts  of  an  indeterminate 
nature  which  though  lawful  if  done  with  an  honest  motive  are  unlawful  when 
done  with  a  malicious  one.  The  cases  cited  in  support  of  this  proposition  are 
susceptible  of  a  very  different  construction,'  but  admitting  its  truth,  the  ques- 
tion still  remains,  does  the  act  of  quitting  an  employment  or  threatening  to 
do  so  belong  to  this  class  of  indeterminate  acts?  The  court  by  its  judgment 
clearly  considers  that  it  does.  Yet  it  is  difficult  to  conceive  of  a  more  abso- 
lute right  than  that  which  a  man  has  to  quit  an  employment  when  his  contract 
for  service  is  at  an  end,2  and  unless  it  is  admitted  that  the  mere  fact  of  union 
men  quitting  work  because  another  is  employed,  which  results  in  the  discharge 
of  that  other  and  the  reinstatement  of  the  union  men,  is  actionable,3  it  is  hard 
to  see  how  the  threat  to  quit  work  is  actionable,4  for  it  has  been  held,  and 
reasonably,  that  what  a  man  may  lawfully  do  he  may  lawfully  announce  his 
intention  of  doing.5  The  illegality  of  the  proposal  can  rise  no  higher  than 
that  of  the  act  proposed. 

Intentional  Infliction  of  Damage  as  a  Means  of  Enforcing  Payment  of  Penalty.  —  It  has  also 
been  held  in  Massachusetts  that  if  the  members  of  a  labor  combination,  by 
striking  and  refusing  to  return  to  work  until  a  penalty  imposed  by  the  union 


1.  Cases  Considered.  —  Three  cases  ultimately 
relied  on  to  support  the  proposition  that  mo- 
tive may  make  conduct  of  an  indeterminate 
character  actionable  are  Keeble  v.  Hickerin- 
gill,  ii  East  574;  Tarleton  v.  M'Gawley,  1 
Peake  N.  P.  (ed.  1795)  205,  and  Gregory  v. 
Brunswick,  6  M.  &  G.  953,  46  E.  C.  L.  953. 
The  first  is  explained  by  Lords  Watson  and 
Herschell  on  the  ground  of  nuisance  in  Allen 
v.  Flood,  (1898)  A.  C.  101.  In  the  second  case 
the  act  done,  viz.,  firing  at  those  trading  with 
a  rival,  was  not  only  unlawful  but  criminal; 
see  Allen  v.  Flood,  (1898)  A.  C.  105,  per  Lord 
Watson.  In  the  third  case  Ihere  was  the  un- 
reasonable exercise  of  a  mere  privilege;  see 
supra,  this  title,  p.  82,  note  1. 

2.  Right  to  Quit  Employment  Absolute. —  In 
National  Protective  Assoc.  v.  dimming,  53  N. 
Y.  App.  Div.  227,  McLaughlin,  J.,  delivering 
ihe  opinion  of  the  court,  said:  "  It  cannot  be 
seriously  questioned  but  that  every  workman 
has  the  right  in  the  first  instance  to  say  for 
whom  and  with  whom  he  will  work.  This 
right  is  guaranteed  to  eveiy  person  of  legal 
age  and  competent  to  contract,  under  our 
laws.  An  employer  has  the  absolute  right  to 
siy  whom  he  will  employ,  and  the  employee 
has  the  right  to  say  by  whom  he  will  be  em- 
ployed and  with  whom  he  will  work.  The 
right  is  reciprocal,  and  once  that  right  is  de- 
stroyed personal  liberty  is  destroyed  and  chaos 
reigns." 

3.  See  for  cases  somewhat  similar  Wood  v. 
Bowron,  L.  R.  2  Q  B.  21  (set  out  supra,  p.  84, 
note  6;  Gauthier  v.  Perrault,  6  Quebec  Q.  B. 
89,  per  Sir  Alexandre  Lacoste,  C.  J. 

The  Right  to  Control  His  Own  Labor,  and  to  be- 
stow  or  withhold  it  where  he  will,  belongs  to 
every  man.  Clemmitt  v.  Watson,  14  Ind 
App  3S. 

Even  though  he  be  under  contract  to  render 
services  the  courts  will  not  interfere  to  compel 
him  specifically  to  perform  them.  To  do  so 
would  tend  to  place  him  in  a  condition  of 
involuntarv  servitude.  Arthur  v.  Oakes,  (C. 
C.  A.)  63  Fed.  Rep.  310. 

4.  In  the  Course  of  the  Argument  of  Allen  v. 
Flood,  (1S9S)  A.  C.  1,  one  of  the  Law  Lords 


asked  the  counsel  for  the  respondent  whether 
if  a  butler  on  account  of  a  quarrel  with  the 
cook  told  their  master  that  he  would  quit  his 
service  if  the  cook  remained  in  it,  and  the 
master  preferring  to  keep  the  butler  ter- 
minated his  contract  with  the  cook,  the  latter 
could  maintain  an  action  against  the  butler. 
One  of  the  judges,  Cave,  J.,  at  p.  36,  who 
thought  that  the  present  action  would  lie,  an- 
swered this  question  wilhout  hesitation  in  the 
affirmative.  The  answer  appears  to  be  logical 
and  shows  the  length  to  which  the  doctrine,  if 
admitted,  might  be  carried. 

5.  Moores  v.  Bricklayers'  Union,  23  Cine.  L. 
Bui.  48,  10  Ohio  Dec.  (Reprint)  665. 

Malicious  Injury  by  Boycott  or  Threat  of  Boycott 
Held  Actionable.  —  In  Moores  v.  Bricklayers' 
Union,  23  Cine.  L.  Bui.  48,  10  Ohio  Dec.  (Re- 
print) 665,  the  defendants  declared  a  boycott 
against  a  certain  contracting  firm,  and  sent  out 
notices  informing  the  material  men  of  that  fact 
and  notifying  them  that  if  they  sold  material  to 
the  boycotted  firm  the  union  would  decline  to 
work  with  the  material  supplied  by  such  per- 
sons. The  plaintiffs,  who  dealt  in  lime,  dis- 
obeyed this  notice,  whereupon  the  defendants 
refused  to  use  their  material,  in  consequence 
of  which  the  plaintiffs  were  subjected  to  great 
loss.  It  was  held  that  an  action  lay.  The 
court  held  that  it  was  the  right  of  union  labor- 
ers to  decline  to  work  with  material  which 
was  unsatisfactory,  but  that  a  refusal  to  use 
mateiial  from  malicious  motives  or  with  the 
intent  to  injure  the  person  furnishing  it  consti- 
tuted an  actionable  wrong  if  injury  resulted 
therefrom. 

In  Lucke  v.  Clothing  Cutters,  etc..  Assem- 
bly No.  7507,  77  Md.  396,  39  Am.  St.  Rep.  421, 
it  is  held  that  where  a  non-union  employee  is 
discharged  in  consequence  of  a  threat  from  a 
labor  organization  that  in  case  he  is  retained 
in  the  service  it  will  be  compelled  to  notify  all 
the  labor  organizations  of  the  city  that  the 
business  house  of  the  employer  is  a  non-union 
one,  and  thus  subject  him  to  great  loss,  an 
action  will  lie  by  the  non-union  employee  for 
the  damage  he  has  sustained  in  consequence 
of  such  discharge. 
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upon  the  employer  is  paid,  force  the  employer  to  pay  such  penalty,  he  may 
maintain  an  action  for  its  recovery.1 

V  Injunctions  Against  Unlawful  Acts  — 1.  Acts  Enjoined  Must  Create 
Civil  Liability  —  A  court  of  equity  will  not  interfere  by  injunction  to  restrain 
the  acts  of  a  labor  union  on  the  ground  that  they  are  detrimental  to  trade  or 
are  injurious  to  individual  business,  unless  it  appears  that  the  acts  done  or 
threatened  are  unlawful  and  constitute  a  civil  injury.2 

Persuading  Employees  to  Join  Strike.  —  Hence  an  injunction  will  not  he  to  restrain 
employees  from  combining  and  peaceably  persuading  their  fellow-workmen  to 
leave  the  service  of  their  employer  in  order  to  compel  an  advance  in  wages 

2  Inadequacy  of  Remedy  at  Law.  —  And  even  though  the  acts  threatened, 
if  done,  will  create  a  civil  injury,  equity  will  not  interfere  if  the  remedy  at  law 
will  be  adequate.  It  is  only  where  the  act,  if  committed,  will  create  an 
irreparable  injury  4  to  the  plaintiff,  or  where  the  damages  are  conjectural  and 
not  susceptible  of  proof,  that  an  injunction  will  issue  5 


1  Recovery  of  Penalty.  —  In  Carew  v.  Ruther- 
ford, io6Mass.  1,8  Am.  Rep.  287,  the  plaintiff 
was 'a  freestone  cutter,  and  had  contracted  to 
furnish  cut  freestone  for  various  buildings. 
The  defendants  and  the  other  laborers  consti- 
tuting the  sione-cutting  force  relied  upon  by 
the  plaintiff  to  fulfil  his  contract  were  mem- 
bers of  an  unincorporated  association.    One  of 
the  defendants,  the  president  of  the  associa- 
tion, on  a  date  named  in  the  complaint,  notified 
the  plaintiff  that  on  the  evening  of  the  day  be- 
fore at  a  special  meeting  of  the  association  it 
was  voted  that  the  plaintiff  should  pay  to  the 
association  the  sum  of  five  hundred  dollars  as 
a  penalty  imposed  upon  him  by  the  association 
because  he  had  sent  elsewhere  to  be  executed 
some  of  the  f  reeslone  cutting  to  be  done  under 
his  contract.    The  plaintiff  refused  to  make 
such  payment,  and  thereupon  all  the  journey- 
men freestone  cutters  employed  by  him  left 
his  service  in  a  body,  agreeable  to  a  vote 
and  the  rules  of  the  association.    In  conse- 
qence  of  the  withdrawal  of  the  defendants 
and  the  other  journeymen,  the  freestone  cut- 
ting  which  the  plaintiff  had  contracted  to  do 
was  stopped,  because  it  was  impossible  for  the 
pliintiff  to  procure  journeymen  or  other  free- 
stone cutters  who  were  not  members  of  the 
association,  and  who  had  such  skill  as  was 
required  for  the  fulfilment  of  his  contract. 
Several  days  after  the  defendants  and  other 
journeymen  had  withdrawn  from  the  plaintiff's 
service,  the  plaintiff,  induced  by  the  necessity 
of  doing  so  to  fulfil  said  contract  and  continue 
his  freestone  cutting  work,  paid  to  the  defend_ 
ants  for  the  use  of  the  association  the  sum  of 
five  hundred  dollars,  whereupon  the  defend- 
ants and  other  journeymen  who  had  withdrawn 
as  aforesaid  returned  to  the  service  and  em- 
ployment of  the  plaintiff.    In  an  action  tr>  re- 
cover the  sum  paid,  judgment  for  the  plaintiff 
was  rendered  and  sustained. 
2.  Act  Enjoined  Must  Constitute  Civil  Liability. 

 Mayer  v.  Journeymen  Stonecutters'  Assoc., 

47  N.  J.  Eq.  519.  See  also  the  titles  Equity, 
vol.  11,  p.  196;  Injunctions,  vol.  16,  p. 
363- 

An  association  of  master  plumbers,  in  order 
to  free  themselves  from  the  competition  of 
those  who  were  not  members,  sent  notices  to 
wholesale  d3alers  in  plumbers'  supplies  not  to 
sell  to  others  than  members  of  the  association 
under  penalty  of  a  withdrawal  of  the  latter's 


patronage.  The  wholesale  dealers  thereupon 
refused  to  sell  to  non-members,  who  were  in 
consequence  unable  to  purchase  supplies  from 
wholesale  dealers  in  this  state  and  from  other 
wholesale  dealers  in  the  United  States.  It  was 
held  that  the  sending  of  the  notices  did  not 
violate  any  legal  rights  of  the  non-members, 
and  afforded  no  ground  for  relief  in  equity  by 
injunction.  Macauley  v.  Tierney,  19  R.  I.  255, 
61  Am.  St.  Rep.  770. 

3.  Persuading  Employees  to  Join  Strike.  —  Rog- 
ers v.  Evarts,  (Supm.  Ct.  Spec.  T.)  17  N.  Y. 
Supp.  264;  Parkins  v.  Rogg,  28  Cine.  L.  Bui. 
32,  11  Ohio  Dec.  (Reprint)  585. 

4.  Irreparable  Injury.  —  Hopkins  v.  Oxley 
Stave  Co.,  (C.  C.  A.)  83  Fed.  Rep.  912;  Cceur 
d'Alene  Consol.,  etc.,  Co.  v.  Miners'  Union, 
51  Fed.  Rep.  260.  See  also  the  title  Injunc- 
tions, vol.  16,  p.  360. 

An  inj  unction  should  not  be  granted  against 
a  confederation  of  persons  whose  object  is  to 
entice  away  workmen  from  the  employer  s 
service,  in  the  absence  of  any  sufficient  evi- 
dence that  violence,  force,  intimidation,  or 
coercion  is  intended  against  such  workmen. 
The  remedy  is  an  action  for  damages.  John- 
ston Harvester  Co.  v.  Meinhardt,  (Supm.  Ct. 
Spec.  T.)  9  Abb.  N.  Cas.  (N.  Y.)  393- 

In  Longshore  Printing  Co.  v.  Howell,  26 
Oregon  527,  46  Am.  St.  Rep.  640,  it  was  held 
that  the  allegations  in  the  plaintiff's  com- 
plaint, that  the  members  of  a  certain  trades 
union  had  conspired  to  compel  him  to  submit 
to  the  union's  dictation  upon  pain  of  being 
boycotted  in  business;  that  the  union's  execu- 
tive committee  entered  the  plaintiff's  premises 
without  license  and  ordered  his  employees  to 
strike  which  order  was  obeyed;  that  the  de- 
fendant induced  the  city  council,  by  threats  of 
boycott  at  the  polls,  to  reject  the  plaintiff  s  bid 
for  the  city  priming,  although  his  bid  was  the 
lowest  made;  that  the  defendant  threatened  to 
bovcott  the  plaintiff's  customers  if  they  patron- 
ized him,  on  account  of  which  threat  he  lost  one 
customer  and  may  lose  others;  and  that  the  de- 
fendant published  nolice  of  the  strike  and  boy- 
cott bv  posting  placards  in  numerous  places, 
all  of'  which  acts  were  committed  within  a. 
period  of  ten  months,  to  the  past  injury  and 
future  danger  of  the  plaintiff's  business  did  not 
show  such  irreparable  injury  to  the  plaintiff  s 
business  as  to  justify  an  injunction. 
5.  lilindell  v.  Hagan,  54  Fed.  Rep.  40. 
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3.  Criminality  of  Acts  No  Bar  to  Injunction.  —  But  if  the  acts  complained  of 
threaten  irreparable  injury  to  property,  the  fact  that  if  committed  they  would 
also  constitute  a  criminal  offense  and  subject  the  doers  to  indictment  does  not 
rob  equity  of  jurisdiction.1 

4.  What  Acts  Equity  Will  and  Will  Not  Enj  oin  —  (i.  Strikes.  — An  injunc- 
tion will  not  issue  against  strikers  to  restrain  them  from  leaving  the  service  of 
an  employer,  for  equity  cannot  extend  by  mandatory  injunction  its  jurisdic- 
tion to  compel  the  performance  of  personal  service  as  against  either  the 
employer  or  the  employed.2  The  issuance  of  such  an  injunction  would  be  an 
unwarranted  invasion  of  one's  natural  liberty.  One  placed  under  such  con- 
straint would  be  in  a  condition  of  involuntary  servitude,  a  condition  which  the 
supreme  law  of  the  land  declares  shall  not  exist  within  the  United  States  or 
any  place  subject  to  their  jurisdiction. :t 

Property  in  Hands  of  Receiver.  —  Such  an  injunction  has,  however,  issued  against 
the  employees  of  a  railroad  company  which  was  in  the  hands  of  a  receiver 
appointed  by  the  court,  to  restrain  them  from  leaving  in  a  body,  on  the  ground 
that  they  were  officers  of  the  court  and  subject  to  its  control.4 

b.  Acrs  OF  Violenck  and  INTIMIDATION.  —  If  members  of  a  labor 
organization  congregate  in  large  numbers  at  or  near  the  premises  of  an 
employer  for  the  purpose  of  intimidating  those  who  have  remained  in  his 
service  or  of  preventing  persons  not  members  of  the  organization  from  enter- 
ing into  his  employ,  an  injunction  will  issue.5 

c.  PUBUSHIXG  Libels.  — A  court  of  equity  will  not  interfere  by  injunc- 
tion to  prevent  the  circulation  of  a  libel,  even  though  it  may  tend  to  injure 
the  person  in  his  business  or  employment.6  Hence  a  labor  union  will  not  be 
enjoined  from  composing  and  circulating  false  and  malicious  statements  con- 
cerning a  boycotted  employer,  if  the  act  of  composing  and  circulating  these 
posters  and  circulars  constitutes  only  a  libel  and  does  not  intimidate  those  who 


1.  Criminality  of  Acts  No  Bar  to  Injunction.  — ■ 

Springhead  Spinning  Co.  v.  Riley,  L.  R.  6  Eq. 
551;  Consolidated  Steel,  etc.,  Co.  v.  Murray, 
80  Fed.  Rep.  81  r;  Elder  v.  Whitesides,  72  Fed. 
Rep.  724;  Coeur  d'Alene  Consol.,  etc.,  Co.  v. 
Miners'  Union,  51  Fed.  Rep.  260;  Vegelahn  v. 
Guntner,  167  Mass.  92,  57  Am.  St.  Rep.  443; 
Hamilton-Brown  Shoe  Co.  v.  Saxey,  131  Mo. 
212,  52  Am.  St.  Rep.  622;  Lyons  v.  Wilkins, 
(1809)  1  Ch.  255,  (1896)  r  Ch.  811.  And  see 
als>  the  titles  Equity,  vol.  11,  p.  195;  Injunc- 
tions, vol.  16,  p.  363. 

2.  Toledo,  etc.,  R.  Co.  v.  Pennsylvania  Co., 
54  Fed.  Rep.  730. 

3.  Arthur  v.  Oakes,  (C.  C.  A.)  63  Fed.  Rep. 
310. 

4.  Farmers'  L.  &  T.  Co.  v.  Northern  Pac. 
R.  Co.,  60  Fed.  Rep.  803.  See  also  the  title 
Receivers. 

A3  to  Injunctions  in  Aid  of  Interstate  Commerce, 

see  the  title  Interstate  Commerce,  vol.  17, 
p.  55- 

5.  Enjoining  Acts  of  Violence  and  Intimidation. 

—  Springhead  Spinning  Co.  v.  Riley,  L.  R.  6 
Eq.  551;  Consolidated  Steel,  etc.,  Co.  v.  Mur- 
ray. 80  Fed.  Rep.  811;  Mackall  v.  Ratchford, 
82  Fed.  Rep.  41;  American  Steel,  etc.,  Co.  v. 
Wire  Drawers,  etc.,  Unions,  90  Fed.  Rep.  608; 
Hamilton-Brown  Shoe  Co.  v.  Saxey,  131  Mo. 
212,  52  Am.  St.  Rep.  622.  See  also  Lyons  v. 
Wilkins,  (1899)  1  Ch.  255,  (1896)  1  Ch.  811 

Enjoining  Trespass.  —  An  assembling  of  men 
for  the  purpose  of  forming  a  combination  and 
agreeing  to  go  upon  the  premises  of  a  railroad 
company  and  to  obstruct,  interrupt,  or  stop  the 


business,  and  prevent  by  force,  threats,  or  in- 
timidation its  employees  from  performing 
their  duties,  is  an  unlawful  assembly,  and  an 
injunction  will  lie  to  prevent  their  trespassing 
upon  the  property  of  (he  company.  New 
York,  etc.,  R.  Co.  v.  Wenger,  17  Cine.  L.  Bui. 
306,  9  Ohio  Dec.  (Reprint)  815. 

6.  Equity  Will  Not  Enjoin  Publication  of  Libel. 
—  Mayer  v.  Journeymen  Stone-Cutters  Assoc., 
47  N.  J.  Eq.  519.  See  also  the  title  Injunc- 
tions, vol.  16,  p.  354. 

In  Richter  v.  Journeymen  Tailors'  Union, 
24  Cine.  L.  Bui.  189,  n  Ohio  Dec.  (Reprint)45, 
the  complaint  was  that  the  defendants  com- 
posed and  printed  on  circulars  and  posters, 
under  the  heading  "  Tailors'  Strike,"  the  fol- 
lowing false  and  malii  ious  statements-  "  The 
following  tailoring  firms  are  scab  shops;  they 
should  be  shunned  by  all  fair-minded  citi- 
zens; their  present  employees  are  incompe- 
tent botches  and  professional  tramps  and 
ex-convicts.  Scab  shops  are,"  etc.  The  fur- 
ther complaint  is  that  the  defendants  placed 
these  posters  on  the  bulletin  board  near  the 
plaintiffs'  place  of  business,  and  on  the  walls  of 
buildings  and  on  fences  situated  on  the  streets 
leading  to  their  place  of  business,  and  the  de- 
fendants combined  and  conspired  to  make  and 
publish  these  libelous  papers  throughout  the 
city  and  vicinity.  It  was  held  that  the  com- 
posing and  circulation  of  the  posters  and  circu- 
lars only  constituted  a  libel  which  a  court  of 
equity  would  not  enjoin.  Compare  Casey  v. 
Cincinnati  Typographical  L^nion  No.  3,  45  Fed. 
Rep.  135. 
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Contempt  of  Court. 


would  have  dealings  with  the  employer,*  or  if  the  libel  is  not  circulated  in 
such  a  manner  as  to  constitute  a  nuisance. 

d  NUISANCE  —  But  if  the  libel  is  circulated  or  other  acts  are  performed 
in  such  a  manner  as  to  constitute  a  nuisance  to  the  employer,  an  injunction 

WlllVie  CONTEMPT  OF  Court.  -  Where  the  property  of  a  railroad  company  is 
in  the  hands  of  a  receiver  appointed  by  the  court,  the  interference  by  a  labor 
union  with  the  operation  of  such  property  by  intimidation  and  force  wdl  be 
summarily  punished  as  a  contempt  of  court.3  It  has  even  been  held  that  a 
mender  of  such  a  union  who  incites  employees  to  strike  is  guilty  of  contempt.* 


1  When  Mode  of  Publication  Intimidates  Work- 
men.—In  Springhead  Spinning  Co.  v.  Riley, 
L    R    6  Eq.  551,  the  defendants,  who  were 
officers  of  a  trades  union,  issued  placards  and 
inserted  a  notice  in  a  newspaper,  in  the  follow 
ing  words;    "  Wanted,  all  well-wishers  to  the 
Operative  Cotton  Spinners,  etc.,  Association 
not  to  trouble  or  cause  any  annoyance  to  the 
Springhead  Spinning  Co.,  Lees  by  knocking 
at  the  door  of  their  office,  until  the  dispute 
between  them  and  the  self-actor  minders  is 
finally  terminated."     It  was  held  that  the 
printing  and  publishing  of  these  placards  and 
advertisements  by  the  defendants,  admittedly 
for  the  purpose  of  intimidating  workmen  from 
entering  into  the  service  of  the  plaintiffs,  was 
an  unlawful  act  punishable  by  imprisonment 
under  6  Geo.  IV.,  c.  129,  and  an  injunction 
was  issued  restraining  the  defendants  from  the 
continuance  of  such  acts.  _ 

2  When  Acts    Constitute  a  Nuisance. —  In 
Sherry  v.  Perkins,  147  Mass.  212,  9.  Am.  St. 
Rep  689  the  defendant,  in  order  to  deter  other 
workmen  from  entering  the  plaintiff's  service, 
marched  in  front  of  his  store  with  a  banner 
bearing  an  inscription  requesting  other  work- 
men to  keep  away.    It  was  held  that  the  act 
of  marching  with  this  banner  was  a  nuisance 
which  a  court  of  equity  would  grant  an  injunc- 
tion to  restrain.  ~ 
In  Brace  v.  Evans,  a  nisi  pruts  case,  decided 
in  the  Allegheny  (Pa  )  Ct.  of  Com.  PL .  re- 
ported in  3  R.  &  Corp.L.  J  561.  and  35  Pit  sb 
Leg  T  (Pa.)  399,  it  appeared  that  the  plaintiffs 
had  a  flourishing  and  long-established  laundry 
business.    A  difficulty  arose  between  the  plain- 
tiffs and  some  of  their  employees,  growing  out 
of  the  discharge  of  some  girls  who  worked  in 
the  establishment.    The  plaintiffs  were  after- 
wards visited  by  persons  representing  them- 
selves to  be  connected  with  the  Knights  ot 
Labor  and  Trades  Assembly,  who  demanded 
that  the  girls  should  be  reinstated,  saying  that 
if  ihey  were  not  it  would  be  to  the  injury,  if  not 
to  the  ruin,  of  the  plaintiffs'  business.  Shortly 
afterwards  circulars  were  issued  giving  what 
purported  to  be  a  history  of   the  difficulty 
and  asking  all  persons  to  cease  patronizing 
the  plaintiffs.    This  was  followed  by  others  of 
similar  import,  on  some  of  which  was  printed, 
in  large  letters,  "  Boycott  Brace  Brothers. 
Men   followed   the    plaintiffs'  wagons,  took 
down  the  names  of  their  customers,  and  after- 
wards visited  them  and  endeavored  to  mssuade 
them  from  further  patronizing  the :  plaintiffs. 
A  sign  was  placed  on  a  building  in  Pittsburgh, 
having  on  it,  in  large  letters,  "  Headquarters 


Brace  Brothers  Boycott  Committee."  Men  in 
buggies  having  banners  on  each  side  on 
which  was  printed,  "  Boycott  Brace  Brothers," 
followed  the  plaintiffs'  wagons.  Often  crowds 
of  men  and  boys  followed  shouting  after  the 
drivers.  Men  were  posted  in  front  of  the 
plaintiffs'  place  of  business  who  distributed 
circulars  in  large  numbers,  whereby  large  and 
noisy  crowds  were  collected.  The  boycott  was 
continued  notwithstanding  the  prosecution  of 
suit  to  recover  damages.  When  an  action  was 
brought  for  an  injunction,  the  court  decided 
that  an  injunction  should  issue  on  the  ground 
that  the  injury  was  irreparable,  as  there  was 
no  adequate  remedy  at  law  and  thai  the  rem- 
edy at  law  would  involve  a  multiplicity  of 

suits.  , 

Preventing  Access  to  Street.  —  The  owner  of  a 
house  be  it  dwelling  house,  stoie  house,  or 
mill  house,  has  the  distinct  right  of  property 
in  streets  adjacent  thereto,  the  right  of  free  and 
uninterrupted  ingress  and  egress,  and  a  viola- 
tion of  its  right  may  be  enjoined  as  a  private 
nuisance  bv  the  householder.  American 
Steel  etc  ,  Co.  v.  Wire  Drawers,  etc.,  Lmons, 
qo  Fed.  Rep.  608,  citing  Hart  v.  Buckner,  2  U. 
S.  App.  488,  54  Fed.  Rep.  925;  I"  rt  Debs,  158 
U.  S.  564.  .  „     „  . 

The  Act  of  Maintaining  a  Patrol  of  Two  Men  in 
Front  of  a  Person's  Place  of  Business,  as  a  means 
of  deterring  persons  from  seeking  employment 
thereat,  constitutes  a  private  nuisance  which 
equity  will  restrain  by  injunction,  \egelann 
v  G untner,  167  Mass.  92,  57  Am.  St.  Rep.443- 
See  further  the  title  Abatement  of  Nui- 
sances, vol.  1,  p.  b\ctseq. 

3.  Contempt  of  Court.  —  King  v.  Ohio,  etc.,  K. 
Co.,  7  Biss.  (U.  S.)  529;  Secot Toledo,  etc 
R.  Co.,  7  Biss.  (U.  S.)  513;  U.  S.  v.  Kane,  23 
Fed.  Rep.  748;  In  re  Higgins,  27  Fed.  Rep. 
443;  Thomas  v.  Cincinnati,  etc.,  R.  Co.,  62 
Fed.  Rep.  S03;  In  re  Doolittle,  23  Fed.  Rep. 

54ln  Re  Wabash  R.  Co.,  24  Fed.  Rep.  217, 
the  following  circular  was  sent  out:  v  Office 
of  Local  Committee,  June  17.  lo«5- 
You  are  requested  to  stay  away  from  the  shop 
until  the  present  difficulty  is  settled.  Your 
compliance9 with  this  will  command  the  protec- 
tion of  the  Wabash  employees.  But  ,n  no  case 
are  vou  to  consider  this  an  intimidation. 
ThVwas  held  to  bean  unlawful  interference 
with  the  receiver's  management  of  the  roaci, 
and  was  punished  as  contempt  of  court 

4.  Thomas  v.  Cincinnati,  etc.,  R.  Co.,  62 
Fed.  Rep.  803.  See  generally  the  title  Con- 
tempt, vol.  7,  p.  25. 
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LABOR  UNIONS.  —  See  the  titles 
Trade  Unions. 

LACE.  —  Lace  is  defined  as  being  a 
cotton,  interwoven  in  a  net  and  often 
tissue  of  thread.1 

1.  Lace— Revenue  Laws. —  Morrison  v.  Miller, 
37  Fed.  Rep.  82,  affirmed  47  Fed.  Rep.  877; 
Sidenberg  v.  Robertson,  41  Fed.  Rep.  765.  See 
also  the  title  Revenue  Laws. 

Carrier.— The  Revised  Statutes  of  the  United 
States  required  shippers  of  certain  articles  to 
give  to  carriers  of  vessels  a  written  notice  of 


Labor  Combinations,  ante,  p.  80 ; 

fabric  of  fine  threads  of  linen,  silk,  or 
ornamented  with  figures;  a  delicate 

the  true  character  and  value  thereof.  It  was 
held  that  the  word  lace,  as  used  in  this  statute, 
included  a  lady's  shawl  made  exclusively  of 
Chantilly  lace.  The  court  quoted  the  defini- 
tion given  in  the  text.  Ocean  Steamship  Co. 
v.  Way,  go  Ga.  747. 
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III.  Acquiescence  and  Laches  Distinguished,  98. 

IV.  Essential  Elements,  99. 

1   Delay,  99. 

a.  Effect  of  Mere  Delay,  99. 

b.  Degree  of  Delay  When  Values  Are  Fluctuating,  102. 
2.  Knowledge,  102. 

3   Prejudice  to  Other  Persons,  103. 

4.  Loss  of  Evidence  —  Death  of  Parties  and  Witnesses,  105. 

5.  Effect  of  Continual  Claim,  106. 

V.  Circumstances  of  Excuse  or  Explanation,  106. 

1.  Legal  Disabilities,  106. 

a.  Lnfancy,  106. 

b.  Coiner  in  re,  107. 

c.  Lnsanity,  107. 

d.  Tribal  Indians,  108. 

e.  Successive  or  Cumulative  Disabilities,  108. 

2.  Fulfilment  of  Conditions,  108. 

3.  Bankruptcy  and  Poverty,  108. 

4.  Absence  from  jurisdiction,  109. 

5.  Lllness,  no. 

6.  Pendency  of  Suit,  no. 

7.  Negligence  or  Error  of  Attorney,  in. 

8. '  Recognition  of  Plaintiff's  Right,  111. 

9.  ZWoy  £y  Agreement  of  Parties,  111. 

10.  ZW^y  Caused  by  Act  of  Defendant,  111. 

11.  Negotiation  for  Compromise,  112. 

12.  Waiver  by  Defendant,  112. 

13.  Continuing  Lnfluence,  112. 

14.  Right  of  Action  Immature,  112. 

15.  Prudential  Reasons,  113. 

16.  Relationship  of  Parties,  113. 

17.  Suspension  of  Judicial  Business,  113. 

18.  Ignorance  of  Facts,  113. 

19.  Fraud,  115. 

20.  Mistake,  118. 

VI.  How  Application  of  Doctrine  Controlled  by  Circumstances,  i 

1.  General  Statement,  119. 

2    Summary  of  Circumstances  to  Be  Considered,  119. 
3.  Unreasonable  Delay  in  Absence  of  Fraud,  120. 

VII.  Particular  Instances  Considered,  121. 

1.  Scope  of  Section,  121. 

2.  Executed  and  Executory  Interests,  121. 

3.  Continuing  Obligations  and  Wrongs,  121. 

4.  Award  of  Arbitrators,  122. 

5.  Accounting,  123.  _ 
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CROSS-REFERENCES. 

As  to  matters  of  Procedure,  see  the  Encyclopaedia  of  Pleading  and  Practice, 
vol.  12,  p.  828. 

As  to  other  matters  of  SUBSTANTIVE  LAW  and  EVIDENCE  related  to  this  subject,  see 
the  following  references  in  this  work: 

Exoneration  of  Bail,  BAIL  (IN  CIVLL  CASES),  vol.  3,  p.  634. 

Eights  of  Purchasers  of  Counterfeit  Bank  Notes,  BILL  AND  NOTE 
BROKERS,  vol.  4,  p.  53- 

Notice  of  Dishonor  of  Negotiable  Paper,  BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES,  vol.  4,  p.  436- 

Liens  of  Bottomry  and  Respondentia  Bonds,  BOTTOMRY  AND  RESPON- 
DENTIA, vol.  4,  p.  749. 

Building  Restrictions,  BUILDING  RESTRICTIONS  AND  RESTRIC- 
TIVE AGREEMENTS,  vol.  5,  p.  16. 

Holders  of  Bills  of  Lading,  CARRIERS  OF  GOODS,  vol.  5,  p.  203. 

P resentment  and  Notice  of  Dishonor  of  Checks,  CHECKS,  vol.  5,  p.  1040. 

Rights  of  Stockholders  in  Regard  to  Consolidation  of  Corporations,  CON  SOLI- 
DA  TION  OF  CORPORATIONS,  vol.  6,  pp.  806,  821. 

Avoidance  of  Deed  for  Duress,  DEEDS,  vol.  9,  p.  125. 

Dower  Rights,  and  Widow's   Temporary  Allowance,  respectively,  DOWER, 

vol.  10,  pp.  205,  206;  ALLOWANCES,  vol.  2,  p.  163. 
Setting  ylsidc  Election,  ELECTIONS,  vol.  io,  p.  776. 

Redemption  from  Mortgage,  EQUITY  OF  REDEMPTION,  vol.  11,  p.  251. 
Extinguishment  and  Payment  of  Ground  Rents,  GROUND  RENTS,  vol.  14, 
p.  1123. 

Laches  by  Ward,  GUARDIAN  AND  WARD,  vol.  15,  p.  84. 

Enforcement,  eic,  of  Implied  Trusts,  IMPLIED  TRUSTS,  vol.  15,  p.  1205. 

Waiver  of  Exemption  from  Arrest  in  Civil  Actions,  IMPRISONMENT  FOR 
DEBT  AND  IN  CIVIL  ACTIONS,  vol.  16,  p.  46. 

Injunctive  Relief  generally,  INJUNCTIONS,  vol.  16,  pp.  356-358,  427,  428. 

Setting  Aside  Adjudication  of  Bankruptcy,  INSOLVENCY  AND  BANK- 
RUPTCY, vol.  16,  p.  655. 

Suspension  of  Interest,  IN TEREST,  vol.  16,  p.  1065. 

Setting  Aside  Judgments,  JUDGMENTS  AND  DECREES,  vol.  17,  p.  841. 
Setting  Aside  Judicial  Sales,  JUDICIAL  SALES,  vol.  17,  p.  1005;  TAX 
SALES. 

Effect  upon  Government,  PUBLIC  OFFICERS;  STATES;  UNITED 
ST  A  TES. 

Infringement  of  Copyrights,  Patents,  and  Trademarks,  respectively,  COPY- 
RIGHT, vol.  7,  p.  586;  PATENTS;  TRADEMARKS  AND  TRADE 
NAMES. 

Corporate  Matters  generally,  DISSOLUTION  OF  CORPORATIONS, 
vol.  9,  pp.  599,  600;  OFFICERS  AND  AGENTS  OF  PRIVATE  COR- 
PORATIONS; STOCK;  STOCKHOLDERS;  ULTRA  VIRES. 
Decedents   Estates,  DEBTS  OF  DECEDENTS,  vol.  8,  pp.  1078,  1088; 
EXECUTORS  AND  ADMINISTRATORS,  vol.  11,  p.  720;  LEGA- 
CIES AND  DEVISES,  post. 
Setting  Aside  Fraudulent  Conveyances,  ERA  UDULENT  SALES  AND  CON- 
VEYANCES, vol.  14,  p.  353- 
Rescission  of  Contracts,  Cancellation  of  Instruments,  etc. ,  respectively,  RESCIS- 
SION; REFORM  A  TION  AND  CANCELLA  TION. 
Fiduciary'   Matters    generally,    IMPLIED    TRUSTS,   vol.   15,  p.  1205; 

TRUSTS  AND  TRUSTEES. 
Admiralty  Matters  generally,  such  titles  as  MARITIME  LIENS;  MARINE 
INSURANCE;  NAVIGATION;  SEAMEN;  SALVAGE. 
And  see  generally  these  titles:  ADVERSE  POSSESSION,  vol.  1,  p.  787;  CLOUD 
ON  TITLE,  vol.  6,  p.  149;  CONDITIONS,  vol.  6,  p.  499;  COVENANTS, 
vol.  8,  p.  43;  DEEDS,  vol.  9,  p.  87;  EQUITY,  vol.  11,  p.  145;  ESTOPPEL, 
vol.  11,  p.  385;  FRAUD  AND  DECEIT,  vol.  14,  p.  12;  GUARANTY, 
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vol  ia  d  1 1 2  7  ■  LANDLORD  AND  TENANT,  post;  LIMITATION 
OF  ACTIONS-  REMAINDERS  AND  EXECUTORY  INTERESTS; 
SHERIFF'S  SALES;  SPECIFIC  PERFORMANCE;  TAX  TITLES, 
VENDOR  AND  PURCHASER;  WAIVER. 

I  Definition  —  Laches  is  such  neglect  or  omission  to  assert  a  right  as,  taken 
in  conjunction  with  lapse  of  time  more  or  less  great,  and  other  circumstances 
causing  prejudice  to  an  adverse  party,  operates  as  a  bar  in  a  court  of  equity. 

Lie  Claim  —  A  stale  claim  is  one  that  has  not  been  presented  for  payment 
for  a  long  period  of  time,  during  which  the  claimant  has  slept  on  his  rights  and 
hus  created  a  presumption  that  the  claim  was  never  an  honest  and  just  one 
and  that  he  has  been  waiting  until  it  was  forgotten  by  the  alleged  debtor,  and 
all  evidence  against  it  was  lost  or  destroyed.-5  . 

II  RATIONALE  OF  DOCTRINE.  —  The  rule  that  the  enforcement  of  a  right 
mav  'be  barred  by  laches  is  an  application  of  the  maxim  vigilantibus,  non 
Trmien£  subleniunt  leges-  Thus  it  has  been  declared  with  general 
approval  that  only  conscience,  good  faith,  and  reasonable  diligence  can  call  a 
court  of  equity  into  activity,  and  that  stale  demands  will  not  be  aided  where 
fhe  par  y  has  Sept  upon  his  rights  and  acquiesced  for  a  great  length  of  time.- 


1  Laches  Defined.  —  Montgomery  Light,  etc., 
Co.  v.  Lahey,  121  Ala.  136,  citing  12  Am.  and 
Eng  Encyc.  of  Law  (1st  ed.)  533;  Morse  v. 
Seibold,  147  HI-  325,  citing  12  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  533;  Hamilton  v. 
Dooley,  15  Utah  292,  citing  12  Am.  and  Kng. 
Encyc.  of  Law  (1st  ed.)  540-542.  See  also 
Sebog  v.  Abitbol,  4  M.  &  S.  462;  Anderson  v. 
Northrop,  30  Fla.  612;  Babb  v.  Sullivan  43  S. 
Car.  436;  New  York,  etc..  Land  Co.  v.  Hyland, 
S  Tex.  Civ.  App.  615,  citing  12  Am  and  Eng. 
Encyc.  of  Law  (1st  ed.)  533-609;  Coles  v.  Bal- 
lard, 78  Va.  139;  Bell  v.  Wood,  94  Va.  683; 
Wissler  v.  Craig,  80  Va.  22. 

Inexcusable  Negligence  and  Inattention  to  One  s 
Interests.  —  In  Smith  v.  Duncan,  16  N.J.  Eq. 
040  the  court  used  the  phrase  "  inexcusable 
negligence  and  inattention  to  his  interests  as 
synonymous  with  the  lerm  "  laches 

2.  Stale  Claim.  —  Waddell  v.  U.  S.,  25  Ct. 
CI.  328;  Bell  v.  Wood,  94  Va.  683 

3.  See  Montgomery  Light,  etc.,  Co. v.  Lahey, 
121  Ala  137  citing  12  Am.  and  Eng.  Encyc.  of 
Law  (rst  ed.)  533-  And  see  the  title  Equity, 
vol.  11,  p.  165.  . 

4  Rationale  of  Doctrine.  —  Smith  v.  Clay,  3 
Bro.  C.  C  640,  note.  Camden,  L.  C.,  said  in 
this  case:  "A  court  of  equity  *  '  nas 
always  refused  its  aid  to  stale  demands,  where 
the  parly  has  slept  upon  his  right  and  ac- 
quiesced for  a  great  length  of  lime.  Nothing 
can  call  forth  this  court  into  activity  but  con- 
science good  faith,  and  reasonable  diligence; 
where  these  are  wanting  the  court  is  passive 
and  does  nothing.  Laches  and  neglect  are 
always  discountenanced,  and  therefore  from 
the  beginning  of  this  jurisdiction  there^  was 
always  a  limitation  to  suits  in  this  court. 

This  Dictum  Has  Met  with  General  Approval, 
and  has  oeen  quoted  frequently  by  the  courts. 
See  the  following  cases:  _  ^  ... 

United  States.  —  Piatt  v.  Vattier  0  Pet  (U 
S.)  405;  McKnight  v.  Taylor  1  Ho^U.  S.) 
161  •  Bowman  v.  Wathen,  1  How.  (U.  S.)  189; 
Wagner  v.  Baird,  7  How.  (U.  S.)  234;  Badger 
*  Badger,  2  Wall.  (U.  S.)  87;  Hume  v.  Beale, 
17  Wall  (U.  S.)  336;  Marsh  v.  Whitmore,  21 
Wall.  (U.  S.)  178;  Sullivan  v.  Portland,  etc., 
18  C.  of  L.— 7 


R.  Co.,  94  U.  S.  806;  Godden  v.  Kimmell,  99 
LT".  S.  '201;  Speidel  v.  Henrici,  120  U.  S.  377: 
De  Estrada  v.  San  Felipe  Land,  etc.,  Co.,  46 
Fed.  Rep.  280;  Southern  Pac.  R.  Co.  v.  Groeck, 
68  Fed  Rep.  609;  Norris  v.  Haggin,  136  U.  S. 
386;  Curtner  v.  U.  S.,  149  U.  S.  662;  Gilder- 
sleeve  v  New  Mexico  Min.  Co.,  161  U.  S.  578; 
Hammond  v.  Hopkins,  143  U.  S.  250;  Galbes 
v  Girard,  46  Fed.  Rep.  500;  Hollingsworth  v. 
Fry,  4  Dall.  (U.  S.)  345;  Lewis  v.  Baird,  3  Mc- 
Lean (U.  S.)  56;  Gould  v.  Gould,  3  Story  (L. 
S  )  516-  Van  Vleet  v.  Sledge,  45  Fed.  Rep.  743- 
Alabama.  —  Johnson  v.  Johnson,  5  Ala.  90. 
Arkansas.  —  Wilson  v.  Anthony,  19  Ark.  16. 
Georgia.  —  Durant  v.  Duchesse  D'Auxy,  107 
Ga.  467,  citing  12  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  534- 

Illinois.  -  Castner  v.  Walrod,  83  111.  I7L  «5 
Am.  Rep.  369;  Carpenter  v.  Carpenter,  70  HI. 
457-  McDearmon  v.  Burnham,  158  111.  62. 

Maryland.  -  Beard  v.  Hubble,  9  Gill  (Md.) 
420-  Hadaway  v.  Hynson,  89  Md.  305,  Chew 
I.  Farmers  Bank,  2  Md.  Ch.  231;  Herder 
McDonald,  2  Md.  Ch.  128. 
Minnesota.  —  Ayer  v.  Stewart,  14  Minn.  97- 
New  Jersey.  —  Norfolk,  etc.,  Hosiery  Co.  v 
Arnold,  49  N.  J.  Eq.  390;  Smith  v  Duncan  16 
N  T  Eq  240;  De  Grauw  v.  Mechan,  48  N.  J. 
Eq  219;  Dringer  v.  Jewett,  43  N.  J.  Eq.  701; 
Trusdell  v.  Lehman,  47  N.  J.  Eq  218. 

New  York.  —  McKechnie  v.  McKechme,  3 
N.  Y.  App.  Div.  102;  Hawley  v.  Cramer,  4 

C00regfn.  IVedlak  v.  Sedlak,  14  Oregon  540. 
Pennsylvania.  -  Hayes's  Appeal,  113  Pa.  St. 

^Virginia.  -  Doggett*.  Helm,  17  Gratt.  (Va  ) 
Q6;  Atkinson  v.  Robinson  9 .Leigh  (Va.)  393, 
Coleman  v.  Lyne.  4  Rand.  (Va.)  454.  Hill  v. 
Bowyer,  18  Gratt.  (Va.)  364-  . 
*  nisi    Virginia- -m\  v.  Schilhng    39  W 
Va.  108;   Trader  v.   Jarvis,  23  W.  Va  100 
Whittaker  v.  Southwest  Virginia  Imp  Co. .  j4 
W  Va.  229;  Thompson  v.  Wh.taker  Iron  Co 
41  W.  Va.  574;  Curlett  v.  Newman,      W.  V^ 
182 •  Pusev  v.  Gardner,  21  W.  Va.  4/0.  Hale 
I  Cole  31  W.  Va.  585;  Gallagher  s  Gallagher, 
ii  W.  Va.  q. 
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The  Doctrine  Is  Based  upon  Grounds  of  Public  Policy,  and  its  aim  is  the  discourage- 
ment, for  the  peace  and  repose  of  society,  of  stale  and  antiquated  demands.1 
III.  Acquiescence  and  Laches  Distinguished  —  in  General.  —  The  terms 

"laches"  and  "  acquiescence"  have  been,  in  many  instances,  used  inter- 
changeably without  any  very  great  attention  to  their  proper  signification.2 
The  two  principles  are  so  closely  akin  that  it  has  been  declared  on  high  author- 
ity that  length  of  time,  where  it  does  not  operate  as  a  positive  bar,  operates 
simply  as  evidence  of  assent  or  acquiescence.3  On  the  other  hand,  it  has  been 
declared  that  the  terms  are  not  synonymous,  but,  on  the  contrary,  are  dis- 
tinguishable in  their  meaning.4    It  has  been  said  that  if  laches  is  the  negligent 


In  Many  Cases  a  Similar  Doctrine  Has  Been 
Enunciated,  Although  Stated  in  Different  Lan- 
guage. —  See  the  following  cases: 

England.  —  Harcourt  v.  White,  28  Beav.  303; 
Caircross  v.  Lorimer,  3  Macq.  H.  L.  827;  Col- 
chester v.  Lowten,  1  Ves.  &  B.  226. 

Colorado.  —  Pipe  v.  Smith,  5  Colo.  146. 

Delaware.  —  Perkins  v.  Cartmell,  4  Harr. 
(Del.)  270,  42  Am.  Dec.  753. 

Georgia.  —  Smith  v.  Coker,  74  Ga.  390;  Akins 
v.  Mill,  7  Ga.  573.  See  also  Williams  v.  Black, 
69  Ga.  770. 

Illinois.  —  Dickerman  v.  Burgess,  20  111.  266. 
Maryland.  —  Hughes  v.  Jones,  2  Md.  Ch.  178. 
Missouri. — Smith  v.  Washington,  11  Mo. 
App.  519. 

New  Hampshire.  —  Pickering  v.  Pickering, 
38  N.  H.  400. 

New  Jersey.  —  Smith  v.  Duncan,  16  N.  J.  Eq. 
240. 

North  Carolina.  —  Sharpe  v.  King,  3  Ired. 
Eq.  (38  N.  Car.)  402. 

Pennsylvania.  —  Slemmer's  Appeal,  58  Pa. 
St.  168,  g3  Am.  Dec.  255. 

Texas.  —  Glasscock  v.  Nelson,  26  Tex.  150. 

See  also  Gibbons  v.  Duley,  18  D.  C.  320; 
Miller  v.  Bernecker,  46  Mo.  194;  Perry  v.  Craig-' 
3  Mo.  516. 

1.  Grounded  upon  Public  Policy  —England.  — 
Gresley  v.  Mousley,  4  De  G.  &  J.  95;  Picker- 
ing v.  Stamford,  2  Ves.  Jr.  272;  Atty.-Gen.  v. 
Exeter,  Jac.  448;  Carey  v.  Cuthbert,  Ir.  R.  7 
Eq.  542,  Ir.  R.  9  Eq.  330;  Payne  v.  Evens,  L. 
R.  18  Eq.  356. 

United  States.  —  Hume  v.  Beale,  17  Wall. 
(U.  S.)  336;  McKnight  v.  Taylor,  1  How.  (U. 
S.)  161;  Mackall  v.  Casilear,  137  U.  S.  566;  U. 
S.  v.  Beebee,  17  Fed.  Rep.  36;  Piatt  v.  Vattier, 
9  Pet.  (U.  S.)  405;  Penn  Mut.  L.  Ins.  Co.  v. 
Austin,  168  U.  S.  6q8;  Jenkins  v.  Pye,  12  Pet 
(U.  S.)  241;  Godden  v.  Kimmell,  99  U.  S.  201; 
Landsdale  v.  Smith,  106  U.  S.  391;  O'Brien  v. 
Wheelock,  78  Fed.  Rep.  673;  Baitlett  v.  Am- 
brose, 78  Fed.  Rep.  839;  Wood  v.  Penkins,  64 
Fed.  Rep.  817;  Johnston  v.  Standaid  Min. 
Co.,  148  U.  S.  360;  Foster  v.  Mansfield,  etc., 
R.  Co.,  146  U.  S.  88;  Felix  v.  Patrick,  145  U. 
S.  317;  Hammond  v.  Hopkins,  143  U.  S.  224; 
Halstead  v.  Gtinnan,  152  U.  S.  416;  Galliher 
v.  Cad  well,  145  U.  S.  368;  Alsop  v.  Riker,  155 
U.  S.  461;  Gildersleeve  v.  New  Mexico  Min. 
Co.,  i6r  U.  S.  578;  Anderson  v.  Condict,  93 
Fed.  Rep.  349;  Lemoine  v.  Dunklin  County, 
46  Fed.  Rep.  219. 

Alabama.  —  Johnson  v.  Toulmin,  18  Ala.  50, 
52  Am.  Dec.  212. 

California.  —  Chapman   v.  State  Bank,  97 
Cal.  155. 

Colorado.  —  Graff  v.  Portland  Town,  etc., 
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Co.,  12  Colo.  App.  106;  Dunne  v.  Stotesbury, 
16  Colo.  89. 

Georgia.  —  Atkins  v.  Hill,  7  Ga.  573. 

Illinois. — Happ  v.  Happ,  156  III.  183;  Walker 
v.  Warner,  179  111.  16. 

Kentucky.  —  Miller  v.  Baxter,  (Ky.  1896)34 
S.  W.  Rep.  1073. 

Maryland. —  Anderson  v.  Anderson,  89  Md.  1. 

Michigan.  —  Ripley  v.  Seligman,  88  Mich. 
177;  Corby  v.  Trombley,  110  Mich.  292. 

Alinnesota.  —  Kline  v.  Vogel,  90  Mo.  239. 

Missouri.  —  Dunklin  County  v.  Chouteau, 
120  Mo.  577;  Cockrill  v.  Hutchinson,  135  Mo. 
67,  58  Am.  St.  Rep.  564. 

Nebraska.  —  North  v.  Platte  County,  29  Neb. 
447,  26  Am.  St.  Rep.  395. 

New  Jersey.  —  Le  Gendre  v.  Byrnes,  44  N.  J. 
Eq.  372;  Wilkinson  v.  Sherman,  45  N.  J.  Eq. 
413;  Tynan  v.  Warren,  53  N.  J.  Eq.  313;  Price 
v.  Gray,  (N.  J.  1896)  34  Atl.  Rep.  678;  Trap- 
hagen  v.  Jersey  City,  29  N.  J.  Eq.  206,  650; 
Norfolk,  etc.,  Hosiery  Co.  v.  Arnold,  49  N.  J. 
Eq.  390. 

Neiv  York.  —  Giles  v.  Baremore,  5  Johns. 
Ch.  (N.  Y.)  545- 

Oregon.  —  Loomis  v.  Rosenthal,  34  Oregon 
585. 

Pennsylvania.  —  Hilliard  v.  Allegheny  Geo- 
metrical Wood  Carving  Co.,  173  Pa.  St.  1; 
Gatzmer  v.  St.  Vincent  School  Soc,  147  Pa.  St. 
313;  In  re  Engel,  180  Pa.  St.  215 ;  Hayes's  Ap- 
peal, 113  Pa.  St.  380;  Foulkz>.  Brown,  2  Watts 
(Pa.)  209. 

Texas.  —  French  v.  Koenig,  8  Tex.  Civ.  App. 
341- 

Wisconsin.  —  Combs  v.  Scott,  76  Wis.  662. 

2.  Acquiescence.  —  See  the  observations  of  the 
courts  in  Lux  v.  Haggin,  69  Cal.  255;  Fisher 
v.  Boody,  1  Curt.  (U.  S.)  206. 

3.  Scotland  L.  Assoc.  v.  Siddal,  3  De  G.  F. 
&  J.  58;  Trader  v.  Jarvis,  23  W.  Va.  100; 
Pusey  v.  Gardner,  21  W.  Va.  469.  See  also 
Jennison  v  Hapgood,  7  Pick.  (Mass.)  1,  19 
Am.  Dec.  258;  Barnes  v.  Taylor,  27  N.  J.  Eq. 
259;  Villines  v.  Norfleet,  2  Dev.  Eq.  (17  N. 
Car.)  1&7;  Irvine  v.  Robertson,  3  Rand.  (Va.) 
549- 

4.  Terms  Not  Synonymous.  —  Archbold  v. 
Scully,  9  H.  L.  Cas.  360;  De  Bussche  v.  Alt,  8 
Ch.  D.  286;  Leeds  v.  Amherst,  2  Phil.  117; 
Wood  on  Lim.  of  Act.,  §  62. 

Acquiescence  Applicable  Only  While  Act  in 
Progress.  —  See  De  Bussche  v.  Alt,  8  Ch.  D.  286. 

Acquiescence  Means  More  than  Laches.  —  See 
Archbold  v.  Scully,  9  H.  L.  Cas.  360. 

Mere  Negligence.  —  In  Harcourt  v.  White,  28 
Beat.  303,  Sir  John  Romilly,  M.  R.,  declared 
that  "  it  is  important  to  distinguish  between 
mere  negligence  and  acquiescence." 
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failure  to  assert  a  positive  right  when  opportunity  is  afforded,  acquiescence  is 
the  intentional  failure  to  resist  the  assertion  of  an  adverse  right.1 

Again,  Acquiescence  Has  Been  Denned  as  quiescence  under  such  circumstances  that 
assent  may  reasonably  be  inferred  from  it;3  but  in  order  to  deprive  a  person 
of  his  legal  rights  it  must  amount  to  fraud.3 

Knowledge  Essential.  —  There  can  be  no  acquiescence  without  knowledge  on 
the  part  of  the  person  of  the  infringement  of  his  legal  rights.4 

But  When  the  Power  to  Assent  Exists  Only  by  Virtue  of  a  Statute,  and  is  then  limited  to 
a  specified  manner,  as,  for  example,  in  writing,  there  can  be  no  acquiescence 
by  conduct.5 

And  It  May  Fairly  Be  Deduced  from  All  the  Authorities  that  the  acquiescence  which 
will  bar  a  complainant  from  the  exercise  in  his  favor  of  the  discretional y 
jurisdiction  by  injunction  must  be  such  as  proves  his  assent  not  only  to  the 
acts  of  the  defendant,  but  also  to  the  injuries  to  himself  which  have  flowed  or 
can  reasonably  be  anticipated  to  flow  from  those  acts.6 

IV.  Essential  Elements—  1.  Delay  —a.  Effect  of  Mere  Delay - 
Cases  Holding  Delay  a  Bar. —  Notwithstanding  the  fact  that  courts  of  equity  have 
generally  used  language  which  will  preserve  their  jurisdiction  over  any  cases 
that  might  come  before  them,  a  few  instances  are  to  be  found  in  which  it  has 
been  declared  that  mere  lapse  of  time  may  act  as  a  positive  bar  even  in  cases 
of  purely  equitable  jurisdiction.7  And  again  it  has  been  said  that  the  lapse 
of  years  cannot  fail  to  give  rise  to  an  unanswerable  presumption  against  the 
validity  of  an  antiquated  claim  of  any  kind.8 

On  the  Other  Hand,  it  must  be  noticed  that  the  courts  in  some  cases  have,  not- 
withstanding great  delay,  inquired  into  the  equities  between  the  parties,  and, 


1.  Babb  v.  Sullivan,  43  S.  Car.  436.  See 
also  Kent  v.  Jackson,  14  Beav.  384;  Styles  v. 
Guy,  1  Macn.  &  G.  427;  Ex  p.  Morgan,  I 
Hall  &  T.  328;  Graham  v.  Birkenhead,  etc., 
R.  Co..  2  Macn.  &  G.  146;  Leeds  v.  Amherst, 
2  Phil.  123;  Phillipson  v.  Gatty,  7  Hare  523; 
Stafford  v.  Stafford,  1  De  G.  &  J.  202;  Simpson 
v.  Simpson,  3  L.  R.  Ir.  308;  Jorden  v.  Money, 

5  H.  L.  Cas.  185;  Rennie  v.  Young,  2  De  G. 

6  J.  136. 

Probably  the  True  Sense  of  the  Words  "  Laches  " 
and  "Acquiescence"  is  to  be  found  in  2  Story's 
Eq.  Jur.  (13th  ed.),  §  1520,  where  "  gross 
laches  in  prosecuting  rights,  or  long  and  un- 
reasonable acquiescence  in  the  assertion  of 
adverse  rights,"  is  referred  to,  thus  applying 
the  term  "  laches  "  to  the  failure  to  act  in 
asserting  a  positive  right,  and  "  acquiescence  " 
to  the  failure  to  resist  the  assertion  of  a  right 
on  the  part  of  another.  This  distinction  is 
clearly  recognized  in  Hall  v.  Ollerson,  52  N. 
J.  Eq.  522. 

2.  De  Bussche  ».  Alt.  8  Ch.  D.  286.  See  also 
Sanford  v.  Finkle,  112  111.  146;  Kent  v.  Quick- 
silver Min.  Co.,  78  N.  Y.  159;  Dann  v.  Spur- 
rier, 7  Ves.  Jr.  231.  And  see  Acquiescence, 
vol.  1,  p.  570. 

3.  Will  mot  t  v.  Barber,  15  Ch.  D.  96. 

4.  Knowledge  of  Infringement  of  Eights  Neces- 
sary. —  Scotland  L.  Assoc.  v.  Siddal.  3  De  G. 
F.  &  J.  58;  Willmott  v.  Barber,  15  Ch.  D.  96; 
Weldon  v.  Dicks,  10  Ch.  D.  247;  Beauchamp 
v.  Winn,  L.  R.  6  H.  L.  223;  Cholmor.deley  v. 
Clinton,  2  Meriv.  171;  Beeson  v.  Beeson,  9 
Pa.  St.  279. 

5.  Statutory  Power  to  Consent  in  Writing.  —  A 
board  having  only  a  statutory  power  to  con- 
sent in  writing  to  a  particular  act  cannot  be 
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bound  by  tacit  acquiescence.  Kerr  v.  Preston, 
6  Ch.  D.  463. 

6.  Summary.  —  Lux  v.  Haggin,  69  Cal.  255; 
Grand  Lodge,  etc.,  v.  Graham,  96  Iowa  592; 
Galway  v.  Metropolitan  El.  R.  Co.,  128  N.  Y. 
132;  Rigney  v.  Tacoma  Light,  etc.,  Co.,  9 
Wash.  576. 

7.  Mere  Delay  Held  a  Bar.  —  Stratford  v.  Aid- 
borough,  1  Beatty  228;  In  re  Agriculturists' 
Cattle  Ins.  Co.,  L.  R.  3  Eq.  769;  Smith  v. 
Clay,  3  Bro.  C.  C.  640,  note;  Sullivan  v.  Pori- 
land,  etc.,  R.  Co.,  94  U.  S.  806;  Ferson  v. 
Sanger,  2  Ware  (U.  S.)  256;  U.  S.  v.  Moore,  12 
How.  (U.  S.)  209;  Akins  v.  Hill,  7  Ga.  573: 
Steiger  v.  Hillen,  5  Gill  &  J.  (Md.)  121;  Daniell 
v.  East  Boston  Feny  Co.,  (Mass.  1892)  31  N. 
E.  Rep.  711;  Bliss  v.  Prichard,  67  Mo.  181; 
Perry  v.  Craig,  3  Mo.  516;  Smith  v.  Washing- 
ton, 11  Mo.  App.  519.  See  also  Hercy  v.  Din- 
woody,  2  Ves.  Jr.  87;  Deloraine  v.  Browne,  3 
Bro.  C.  C.  633. 

8.  Levy  v.  Stogdon,  67  L.  J.  Ch.  313,  78  L. 
T.  N.  S.  185  See  also  Landsdale  v.  Smith, 
106  U.  S.  395;  Willard  v.  Wood,  164  U.  S.  502; 
Copen  v.  Flesher,  1  Bond  (U.  S.)  440;  Coleman 
v.  Decatur  First  Nat.  Bank,  115  Ala.  307- 
Brewer  v.  Keeler,  42  Ark.  289;  Meherin  v 
San  Francisco  Produce  Exch.  117  Cal.  215; 
Perry  v.  Perry,  98  Ky.  242;  Farrow  v.  Farrow, 
6  B.  Mon.  (Ky.)  482;  Hepburn's  Case,  3  Bland 
(Md.)  95;  Hadaway  v.  Hynson,  89  Md.  305; 
In  re  Whitiemore,  157  Mass.  46;  Bennett  v. 
Hickey,  112  Mich.  379;  Lance  v.  Bonnell,  (N.  J. 
1899)  43  All.  Rep.  288;  Mt.  Morris  v.  King. 
8  N.  Y.  App.  Div.  495  [affirmed  158  N.  Y.  450]; 
McKechnie  v.  McKechnie,  3  N.  Y.  App.  Div. 
91;  Graham  v.  Davidson,  2  Dev.  &  B.  Eq.  (22  N. 
Car.)  155;  Daggett  v.  Helm,  17  Gratt.  (Va.)96. 
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where  it  was  apparent  that  justice  could  be  clone,  have  given  relief.* 

So  Where  the  Delay  Is  Satisfactorily  Explained,  the  equity  of  the  complainant,  if 
clearly  established,  remains  unaffected,  and  the  court  will  decree  for  him  not- 
withstanding great  efflux  of  time.2 

Substantial  Justice  Prevented.  —  When  the  delay  is  of  such  a  nature  as  to  prevent 
substantial  justice  between  the  parties,  the  courts  are  ready  to  declare  that  the 
remedy  sought  is  inequitable  and  must  be  refused.3 

Staleness  Proper,  or  Great  Lapse  of  Time  Unexplained,  apparent  Oil  the  face  of  the  bill, 
is  good  ground  for  dismissing  it  on  motion  for  want  of  equity.4 

Delay  Creating  Presumption  of  Abandonment.  —  Lapse  of  time,  when  it  does  not 
operate  as  a  statutory  or  positive  bar,  operates  by  way  of  evidence, r>  and  may 

1.  Delay  Held  Not  a  Bar.  —  Beauchamp  v. 
Winn,  L.  R.  6  H.  L.  223;  Morse  v.  Royal,  12 
Ves.  Jr.  355;  Bollinger  v.  Chouteau,  20  Mo. 
89;  Carlisle  v.  Cooper,  18  N.  J.  Eq.  241;  Obert 
v.  Obert,  12  N.  J.  Eq.  423;  Montgomery  v. 
Cloud,  27  S.  Car.  188;  Babb  v.  Sullivan,  43  S. 
Car.  436;  Hamilton  v.  Dooly,  15  Utah  293, 
citing  12  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  540-542;  Aylett  v.  King,  n  Leigh  (Va.) 
508.  See  also  Falls  v.  Torrence,  4  Hawks  (11 
N.  Car.)  412;  Procter  v.  Cowper,  2  Vern.  377; 
Paschall  v.  Hinderer,  28  Ohio  St.  568. 

In  Aylett  v.  King,  11  Leigh  (Va.)  508,  a  bill 
to  resettle  an  executor's  account  was  allowed, 
notwithstanding  great  delay  and  the  death  of 
the  executor  and  his  sureties. 

Relief  Against  Mistake.  —  In  Beauchamp  v 
Winn,  L.  R.  6  H  L.  223,  it  was  held  that 
although  error,  i.  e.,  mistake,  has  been  honestly 
entertained  for  a  number  of  years,  equity  has 
never  refused  to  interfere  solely  on  the  ground 
of  length  of  time. 

2.  When  Delay  Explained.  —  Whitridge  v. 
Whitridge,  76  Md.  54;  King  v.  Morford,  r  N. 
J.  Eq.  274;  Falls  v.  Torrence,  4  Hawks  (11  N. 
Car.)  412;  Baker  v.  Morris,  10  Leigh  (Va  ) 
294;  Nelson  v.  Carrington,  4  Munf.  (Va.)  332, 
6  Am.  Dec.  519;  Aylett  z>.  King,  11  Leigh  (Va.) 
508. 

Excuse  for  Delay  Must  Be   Shown.  —  It  is  a 

well-established  rule  that  when  a  suitor  ap- 
plies to  a  court  of  chancery  for  relief  any  con- 
siderable length  of  time  after  the  wrong 
complained  of  was  committed,  it  is  incumbent 
on  him  to  show,  by  both  averment  and  proof, 
some  sufficient  excuse  to  justify  the  delay. 

United  Slates.  —  Wetzel  v.  Minnesota  R. 
Transfer  Co  ,  27  U.  S.  App.  594;  Badger  v. 
Badger,  2  Wall.  (U.  S.)  87;  Godden  v.  Kim- 
mell,  99  U.  S.  201;  Galliher  v.  Cadwell,  145 
U.  S.  368;  Felix  v.  Patrick,  145  U.  S.  317; 
Naddo  v.  Bardon,  4  U.  S.  App.  642;  St.  Paul, 
etc.,  R.  Co.  v.  Sage,  4  U.  S.  App.  160;  Wood 
v.  Carpenier,  101  U.  S.  135;  Kinne  v.  Webb,  12 
U.  S.  App.  137;  Fuller  v.  Montague,  16  U.  S. 
A[  p.  391;  Carr  v.  Hilton,  1  Curt.  (U.  S.)  230. 

Illinois.  —  Kerfoot  v.  Billings,  160  111.  563; 
Ulrich  v.  Cress,  85  111.  App.  101. 

Kentucky.  —  Perry  v.  Perry,  98  Ky.  242. 

Pennsylvania.  —  Ashhurst's  Appeal,  60  Pa. 
St.  290. 

Tennessee.  —  Underhill    v.    Nelson,    I  Lea 
(Tenn.)  98. 

Texas.  —  McDonald  v.  McGuire,  8  Tex.  361. 

Virginia. — Hill  v.  Umberger,  77  Va.  653; 
Eubank  v.  Barnes,  93  Va.  153;  Orr  v.  Penning- 
ton, 93  Va.  268. 

3.  Where  Delay  Prevents  Doing  of  Substantial 


Justice. —  Morony  v.  O'Dea,  1  Ball  &  B.  109; 
Ferson  v.  Sanger,  2  Ware  (U.  S.)  256;  Ran- 
dolph v.  Quidnick  Co.,  135  U.  S.  457;  Mason 
v.  Crosby,"  1  Woodb.  &  M.  (U.  S.)  342;  Buck- 
ingham v.  Dorsey,  1  Md.  Ch.  31;  Bausman  v. 
Kelley,  38  Minn.  197,  8  Am.  St.  Rep.  661; 
Sanborn  v.  Eads,  38  Minn.  211;  Taylor  v. 
Whitney,  56  Minn.  386;  Smith  v.  Thompson,  7 
Gratt.  (Va.)  112,  54  Am.  Dec.  126;  Jackson  v. 
King,  12  Gratt.  (Va.)  499;  Doggett  v.  Helm, 
17  Gratt.  (Va.)  96;  Massie  v.  Greenhow,  2 
Patt.  &  H.  (Va.)  255;  Atkinson  v.  Robinson, 
9  Leigh  (Va.)  393;  Cantara  v.  Blackwell,  14 
Wash  294;  Holden  v.  Meadows,  31  Wis.  284. 

Uncertainty.  —  In  Doggett?'.  Helm,  17  Gratt. 
(Va.)  96,  a  bill  was  brought  for  the  purpose  of 
determining  the  title  to  certain  land  warrants 
issued  for  services  in  the  Revolutionary  War. 
It  appeared  that  there  were  two  persons  of  the 
same  name,  both  natives  of  the  same  county 
and  that  both  served  in  the  navy  in  a  similar 
capacity  The  land  warrants  in  question  had 
been  issued  to  one  of  them,  but  to  which  it 
was  impossible,  after  the  lapse  of  time,  to  de- 
termine. It  was  held  that,  in  view  of  the 
delay  and  of  the  loss  of  evidence  and  increased 
difficulty  in  doing  justice  consequent  there- 
from, the  bill  must  be  dismissed. 

4.  Staleness  Proper —  United  States.  —  Sulli- 
van v.  Portland,  etc.,  R.  Co.,  94  U.  S.  811; 
Landsdale  v.  Smith,  106  U.  S.  391;  Badger  v. 
Badger,  2  Wall.  (U.  S.)  87;  Leavenwoith 
County  v.  Chicago,  etc.,  R.  Co.,  18  Fed.  Rep. 
209;  Jones  v.  Perkins,  76  Fed.  Rep.  82. 

Alabama.  —  Espy  v.  Coner,  76  Ala.  501. 
California.  —  Harris  v.  Hillegass,  66  Cal.  79; 
Chapman  v.  State  Bank,  97  Cal.  155. 

Connecticut.  —  Haskell  v.  Bailey,  22  Conn. 
569- 

Georgia.  —  Kelly  v.  Walker,  91  Ga.  199; 
Epping  -'.  Aiken,  71  Ga.  682. 

Illinois.  —  Walker  v.  Ray,  ill  111.  315;  Mr- 
Carty  v.  Marlette,  80  111.  526;  Bissell  v.  Lloyd, 
100  111.  214;  Cleaver  v.  Green,  107  111.  67;  Bales 
v.  Gillelt,  132  III.  287. 

Massachusetts.  —  Snow  v.  Boston  Blank  Book 
Mfg.  Co.,  153  Mass.  456. 

North  Carolina.  —  Wheeler  v.  Smith,  2  Jones 
Eq.  (55  N.  Car.)  408. 

Washington.  —  Sackman  v.  Campbell,  15 
Wash.  57. 

West  Virginia  — Jarvis  v.  Marvin,  45  W. 
Va.  347. 

Wisconsin.  —  Coon  v.  Seymour,  71  Wis.  340; 
Melms  v.  Pabst  Brewing  Co.,  93  Wis.  174,  57 
Am.  St.  Rep.  912. 

5.  As  Evidence. — Scotland  L.  Assoc.  v.  Siddal, 
3  De  G.  F.  &  J.  58;  Hicks  v.  Cooke,  4  Dow. 

)  Volume  XVIII. 


Essential  Elements. 


LACHES. 


Del?  , 


create  a  presumption  that  parties  have  waived  or  abandoned  their  rights.1 
But  it  has  been  laid  down  that  this  presumption,  being  a  presumption  of  fact, 
may  be  repelled  by  proof  of  other  incompatible  facts  3 

Disability  or  Want  of  Knowledge.  —  Even  where  the  delay  has  been  excused  by 
reason  of  disability  or  want  of  knowledge,  the  delay,  if  great,  will  subject  the 
complainant's  case  to  severer  scrutiny  than  it  would  otherwise  have  received, 
while  the  defendant's  evidence  will  be  treated  more  indulgently. 

Where  Relative  Positions  Unaltered.  -  It  has  been  held  that  so  long  as  the  relative 
positions  of  the  parties  are  not  altered  to  the  defendant  s  prejudice,  delay  is 
of  very  little  consequence.4  . 

Where  Delay  Will  Not  Bar  Legal  Remedy.  -  And  where  the  delay  is  not  sufficient 
to  bar  the  corresponding  legal  remedy,  it  will  not  deprive  a  party  of  his 
equitable  remedy,  unless  the  neglect  has  so  prejudiced  the  other  party  by  loss 
o?  testimony  or  means  of  proof,  or  changed  relations,  that  it  would  be  unjust 
to  permit  the  complainant  to  exercise  his  right.5 


i6-  Morse  v.  Roval.  12  Ves.  Jr.  355;  Hatch  v. 
Hatch,  9  Ves.  "Jr.  292;  Evans  v  Browr^ 
Wightw.  102;  Ferson  v.  Sanger,  1  Woodb.  & 
M  (U  S.)  13S;  Pairo  v.  Vickery,  37  Md.  467; 
Brendel  v.  Strobel,  25  Md.  395;  Hadaway  v. 
Hynson,  89  Md.  305;  Plet  v.  Bouchaud  4 
Edw  (N  Y  )  30;  Massie  v.  Heiskell,  80  Va. 
789; 'Evans  v.  Spurgin,  11  Gratt  (Va.)  615. 
Nelson  v.  Carrington,  4  Muni.  (  Va.)  332,  6 
Am.  Dec.  519  See  also  Pope  *  Harrison,  16 
Lea  (Tenn  )  82-  Pope  v.  Alwell,  16  Lea  (lenn.) 
99;  Allen  v.  Urquhart,  19  Tex.  480;  Bracken- 
ridge  v.  Howlh,  64  Tex.  190. 

1  Presumption  of  Abandonment  —  England.  — 
Lindsay  Petroleum  Co.  v.  Hurd,  L.  R.  5  P-  c- 
221-  De  Bussche  v.  Alt,  8  Ch.  Div.  286. 

Illinois.  —  Hough  v.  Coughlan,  41  HI.  130. 

Kentucky.  —  Reardon    v.   Searcy,    1  Litt. 

^Maryland. -Hall  v.  Clage.lt,  48  Md  223; 
Sleiger  v.  Hillen,  5  Gill  &  J.  (Md.)  121;  Bren- 
del v.  Strobel,  25  Md.  395-         „  ...  , 
Michigan.  —  Corby  v.  Trombley,  no  Mich. 

29  New  Hampshire.  —  Pickering  v.  Pickering, 

38  N.  H.  400.  vt 
New  York.  —  Lockwood  v.  Brantley,  103  N. 
Y.  680;  Arden  v.  Arden,  I  Johns.  Ch.  (N.  Y.) 
on 

North  Carolina.  —  Hamlin  v.  Mebane,  1 
Jones  Eq.  (54  N.  Car.)  18. 

Pennsylvania.  —  Si  nmpfler 
Pa.  St.  283,  57  Am.  Dec.  606. 

South  Carolina.  —  Riddlehoover  v.  Kinard, 
1  Hill  Eq.  (S.  Car.)  376;  Sims  v.  Aughlery,  4 
Slrobh.  Eq.  (S.  Car.)  103. 

Texas.  — De  Cordova  v.  Smith,  9  Tex.  129, 

58  Am.  Dec.  136.  „  „  t. 

Virginia.  —  Tazewell  v.  Saunders,  13 GtsX\. 
(Va.)  354;  Nelson  v.  Carrington,  4  Munf.  (Va.) 
332  6  Am.  Dec.  519:  Bell  v.  Wood,  94  Va.  683. 

2  Presumption  Rebuttable.  —  Reardon  v. 
Searcy.  1  Lit  I  (Ky.)  53;  Pickering  ».  Pickering, 
38  N.  H.  400;  Falls  v.  Torrence,  4  Hawks  (11 
N.  Car,)  412;  Nelson  v.  Carrington,  4  Munf. 
(Va.)  332,  6  Am.  Dec.  5*9- 

3.  Sides  v.  Brown,  1  Gill  (Md.)  350;  Dragoo 
v.  Dragoo,  50  Mich.  573-  _    ,  , 

4  No  Prejudice  to  Defendant  —  England.  — 
Wo'iUston  v.  Tribe,  L.  R.  9  Eq.  44;  E-x  p 
Adamson,  8  Ch.  D.  807;  Ridgway  v.  Newstead, 
3  De  G  F.  &  J.  474;  Lindsay  Peiroleum  Co. 


Roberts,  18 


v.  Hurd,  L  R.  5  P.  C.  221:  Anderson  v.  King, 
Ir.  R.  8  Eq.  625. 

United  States.  —  Townsend  v.  Vanderwerker, 
160  U.  S.  171;  Richardson  v.  Green,  61  Fed. 
Rep.  432,  citing  12  Am.  and  Eng.  Encyc.  of 
Law  (ist  ed.)  544. 

District  of  Columbia.  —  In  re  Mclntire,  5 
Mackey  (D.  C.)  293. 

Georgia.  —  Freeman  v.  Cooper,  14  Ga.  238. 

Massachusetts.  —  Nudd  v.  Powers,  136  Mass. 
273. 

Missouri.  —  Slate  v.  Jones,  53  Mo.  App.  207; 
Newman  v.  Newman,  152  Mo.  398,  citing  12 
Am.  and  Eng.  Encyc.  of  Law  (isi  ed.)  544. 

New  Jersey.  —  Daggers  v.  Van  Dyck,  37  N. 
T.  Eq.  no. 

New  York.  —  Piatt  v.  Plait,  58  N.  Y.  646. 

Rhode  Island.  —  Sayles  v.  Tibbeits,  5  R.  I.  79- 

Texas.  —  Mott  v.  Mans,  (Tex.  Civ.  App. 
1894)  29  S.  W.  Rep.  825. 

Vermont.  —  Lockwood  v.  While,  65  Vl.  466. 

See  also  Cranmer  v.  McSwords,  24  W.  Va. 
594.  And  see  infra,  this  section,  Prejudice  to 
Other  Persons. 

5.  Where  Corresponding  Legal  Remedy  .Not 
Barred  —  United  States.  —  Galliher  v.  Cad  well, 
145   U.  S.  368;  The  Oregon,  73  Fed.  Rep. 

Alabama.  —  Waller  v.  Nelson.  (Ala.  1895)  18 
So.  Rep.  154;  Shorter  v.  Smith,  56  Ala.  208; 
Scruggs  v.   Decatur   Mineral,    etc.,  Co.,  86 

Ala.  173.  ,    •     it  ■ 

California.  —  McDermont  v.  Anaheim  Union 
Water  Co.,  124  Cal.  112. 

District  of  Columbia.  —  Sis  v.  Boarman,  11 
App.  Cas.  (D.  C)  116. 

Illinois,  —  Coryell  v.  Klehm,  157  HI-  4&2; 
Turpin  v.  Dennis,  139  HI- 274;  Wahl  w.Zoelck, 
178  111.  158;  Higgins  v.  Lansingh,  154  m-J°l- 

New  Jersey.—  Tynan  v.  Warren,  53  N.  J. 
Eq  313-  Van  Houten  v.  Van  Winkle,  46  N-.J- 
Eq.  384!  McCartin  v.  Traphagen,  43  N.  J.  Eq. 
323;  Obert  v.  Obert,  12  N.  J.  Eq.  423. 

New  York.  -  Perrior  v.  Peck,  39  N.  Y.  App. 
Div.  390;  Piatt  v.  Plait,  2  Thomp.  &  C.  (N . 
Y.)  25,  affirmed  58  N.  Y.  646. 

Pennsylvania. -Ahms  v.  Chartiers  Valley 

Gas  Co.,  188  Pa.  St.  249. 

Tennessee.  —  Brunner  v.  Warner,  (Term.  Cn. 
1899)  52  S.  W.  Rep.  668. 

Texas.  —  Allen  v.  Urquhart,  19  Tex  480. 
Utah.  —  Hamilton  v.  Dooly,  15  Utah  280. 
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Knowledge, 


b.  Degree  of  Delay  When  Values  Are  Fluctuating.  —  The  degree 

of  laches  which  is  sufficient  to  preclude  relief  varies  according  to  the  nature  of 
the  transaction  involved  in  the  suit.  If  the  property  is  of  a  speculative  or 
fluctuating  character,  it  is  the  duty  of  the  plaintiff  to  press  his  claim  at  the 
earliest  possible  time.1  This  rule  is  applied  with  great  strictness  in  the  case 
of  mining  property,  such  property  being  of  a  specially  precarious  nature,  and 
exposed  to  the  utmost  fluctuations  in  value,'2  and  a  similar  rule  is  recognized 
in  the  case  of  sales  for  trade  purposes,3  and  in  the  sale  of  a  lease  for  lives.4 
Where  the  property  in  question  has  greatly  increased  in  value,  unexplained 
delay  on  the  part  of  the  complainant  will  be  fatal  to  his  case,8  for,  though 
time  be  not  of  the  essence  of  the  contract,  a  court  of  equity  will  not  allow  a 
delay  which  would  enable  the  party  to  take  advantage  of  the  turn  in  the 
market  and  have  the  contract  performed  only  in  case  it  suited  him  to  do  so.6 
2.  Knowledge.  —  It  is  an  essential  element  of  laches  or  negligence  that  the 
part}'  charged  with  it  should  have  knowledge,*  or  should  have  failed  or  omitted 

Virginia.  —  Mulliday  v.  Machir,  4  Gratt. 
(Va.)  1;  Bamgardner  v.  Harris,  92  Va.  188. 

West  Virginia.  —  Cranmer  v.  McSwords,  24 
W.  Va.  594. 

See  also  Scherer  v.  Ingerman,  no  Ind.  428. 

1.  When  Property  of  Speculative  Character  — 
England.  —  Cowell  v.  Watts,  2  Hall  &  T.  224; 
Grafton  v.  Armsby,  2  Sch.  &  Lef.  604;  Ernest 
v.  Vivian,  33  L.  J.  Gh.  513. 

United  States. — Twin-Lick  Oil  Co.  v.  Mar- 
bury,  91  U.  S.  587;  Hayward  v.  Eliot  Nat. 
Bank,  96  U.  S.  611 ;  Hardt  v.  Heidweyer,  152 
U.  S.  547;  Grynes  v.  Sanders,  93  U.  S.  55; 
Hatch  v.  Ferguson,  57  Fed.  Rep.  959;  Johnston 
v.  Standard  Min.  Co.,  148  U.  S.  360;  Galliher 
v.  Cad  well,  145  U.  S.  368;  Kinney  v.  Consoli- 
dated Virginia  Min.  Co.,  4  Savvy.  (U.  S.)  3S2, 
14  Fed.  Cas.  No.  7,827;  Curtis  v.  Lakin,  94 
Fed.  Rep.  251;  Sagadahoc  Land  Co.  v.  Ewing, 
31  U.  S.  App.  102,  65  Fed.  Rep.  702;  Pratt  v. 
California  Min.  Co.,  24  Fed.  Rep.  869;  Veazie 
v.  Williams,  8  How.  (U.  S.)  134. 

Alabama.  —  Sheffield  Land,  etc.,  Co.  v.  Neill, 

87  Ala.  158;  Gilmer  v.  Morris,  80  Ala.  78,  60 
Am.  Rep.  85. 

Colorado.  —  Great  West  Min.  Co.  v.  Wood- 
mas  of  Alston  Min.  Co.,  14  Colo.  90. 

Illinois.  —  Williams  v.  Rhodes,  81  111.  571; 
Castner  v.  Walrod,  83  111.  171,  25  Am.  Rep. 
369;  Connely  v.  Rue,  148  111.  220;  Hoyt  v. 
Paw  tucket  Sav.  Inst.,  no  111.  390;  Hamilton 
v.  Lubukee,  51  111.  415,  99  Am.  Dec.  562;  Bush 
v.  Sherman,  80  111,  160;  McHany  v.  Schenk, 

88  111.  357;  Speck  v.  Pullman  Palace  Car  Co., 
i2r  111.  33;  Miller  v.  Shaw,  103  111.  277;  Borders 
v .  Hodges,  154  111.  498. 

Massachusetts.  —  Goldsmith  v.  Guild,  10 
Allen  (Mass.)  239;  Royal  Bank  v.  Grand  Junc- 
tion R.,  etc.,  Co.,  125  Mass.  490. 

Missouri. — Smith  v.  Washington,  88  Mo. 
475;  Moreman  v.  Talbott,  55  Mo.  392. 

Oregon.  —  Loomis  v.  Rosenthal,  34  Oregon 
602. 

Virginia.  —  Gish  v.  Jamison,  96  Va.  312. 
IVisconsin.  —  Melms  v.  Pabst  Brewing  Co., 
93  Wis.  153,  57  Am.  St.  Rep.  899. 

2.  Kule  Applied  to  Mining  Property  —  England. 
—  Ernest  v.  Vivian,  33  L.  J.  Ch.  513;  Macbryde 
v.  Weekes,  22  Beav.  533;  Clegg  v.  Edmondson, 
8  DeG.  M.&G.  787;  Eads  v.  Williams,  4  De  G. 
M.  &  G.  674;  Walker  v.  Jefferys,  1  Hare  341;  Al- 
lou-ay  v.  Braine,  26  Beav.  575;  Clarke  v.  Hart, 
6  H.  L.  Cas.  656;  Huxham  v.  Llewellyn,  21 
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W.  R.  570,  776;  Glasbrook  v.  Richardson,  23 
W.  R.  51. 

United  States.  —  Kinne  v.  Webb,  12  U.  S. 
App.  137,  49  Fed.  Rep.  512,  54  Fed.  Rep.  34; 
Curtis  v.  Lakin,  94  Fed.  Rep.  251;  Gildersleeve 
v.  New  Mexico  Min.  Co.,  i6t  U.  S.  573; 
Johnston  v.  Standard  Min.  Co.,  148  U.  S.  370; 
Twin-Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587; 
Pratt  v.  California  Min.  Co.,  9  Savvy.  (U.  S.) 
354,  24  Fed.  Rep.  869. 

Arizona.  —  Thompson  v.  Ferry,  (Ariz.  1899) 
56  Pac.  Rep.  741. 

Colorado. — Great  West  Min.  Co.  v.  Wood- 
mas  of  Alston  Min.  Co.,  14  Colo.  90. 

Michigan.  —  Harlow  v.  Lake  Superior  Iron 
Co.,  41  Mich.  583;  Compo  v.  Jackson  Iron  Co., 
50  Mich.  578. 
Missouri.  —  Hatcher  v.  Hatcher,  139  Mo.  614. 
Tennessee.  —  Barnard  v.  Roane  Iron  Co.,  85 
Tenn.  139. 

Oil  Wells.  —  Twin-Lick  Oil  Co.  v.  Marburv, 

91  U.  S.  587. 

3.  Sales  for  Trade  Purposes.  —  Pollard  v.  Clay- 
ton, 1  Kay  &  J.  462;  Coslake  v.  Till,  r  Russ. 
376;  Doloret  v.  Rothschild,  1  Sim.  &  St.  590- 
Parker  v.  Frith,  1  Sim.  &  St.  199,  note  b. 

4.  Leases  for  Lives.  —  Ormond  v.  Anderson, 

2  Ball  &  B.  363. 

5.  Abraham  v.  Ordway,  158  U.  S.  416;  Hark- 
ness  71.  Underhill,  1  Black  (U.  S.)3i6;  Connely 
v.  Rue,  148  111.  207;  Horr  v.  French,  99  Iowa 
73;  Amey  v.  Cockey,  73  Md.  297;  Bobb  v. 
Wolff,  148  Mo.  335;  Carr  v.  Wallace,  7  Watts 
(Pa.)  394;  Godwin  v.  Whitehead,  88  Va.  600. 

6.  Watson  v.  Reid,  \  Russ.  &  M.  236;  Gentry 
v.  Rogers,  40  Ala.  442;  Knox  v.  Spratt,  23  Fla. 
64;  Catlin  v.  Green,  120  N.  Y.  441. 

7.  Knowledge  Necessary  —  England. —  Roche 
?'.  O'Brien,  1  Ball  &  B.  330;  Feters  v.  Erving. 

3  Bro.  C.  C.  54;  Charter  v.  Trevelyan,  11  CI. 
&  F.  714;  Scotland  L.  Assoc.  v.  Siddal,  3  De 
G.  F.  &  J.  58;  D'Arcy  v.  D'Arcy,  Hayes  &  J. 
115;  Savery  v.  King,  5  H.  L.  Cas.  627;  De 
Bussche  v.  Alt,  8  Ch.D.  286;  Lindsay  Peiroleum 
Co.  v.  Hurd,  L.  R.  5  P.  C.  221;  Bennett  v. 
Colley,  2  Myl.  &  K.  225;  Murray  v.  Palmer, 
2  Sch.  tk  Lef.  474;  Bond  v.  Hopkins,  1  Sch.  & 
Lef.  413;  Cocking  v.  Prall,  1  Ves.  401;  Rolfe  v. 
Gregory,  13  W.  R.355;  Ecclesiastical  Com'rs  v. 
North  Eastern  R.  Co.,  4  Ch.  D.  845;  O'Neil, 
v.  Hamill,  Beatly  618. 

United  States.  —  Bowman  v.  Pal  rick,  36  Fed. 
Rep.  138. 

Volume  XVIII. 


Essential  Elements. 


LACHES. 


Prejudice  to  Other  Persona. 


to  obtain  knowledge  where  it  was  obtainable  after  notice ;  or  that  there  should 
be  circumstances  which  should  have  induced  an  inquiry  and  an  effort  to  obtain 

kn°3Vlprffudice  to  Other  Persons.  —  When  the  complainant  has,  by  his  delay, 
induced  or  suffered  the  respondent  to  incur  expense  or  enter  into  engagements 
of  a  burdensome  character,  a  court  of  equity  will  consider  that  he  is  guilty  of 
such  laches  as  precludes  him  from  obtaining  relief.*    If  the  bar  of  the  statute 


Illinois.-  Jones  v.  Lloyd,  117  IU.  597; 
Wrighi  v.  Slice,  173  M.  58o,  citing  12  Am.  and 
Eng!  Encyc.  of  Law  (isl  ed.)  547;  Breit  v. 
Yeaton,  101  111.  242. 

Maryland.  —  Pairo  v.  Vickery,  37  Md.  467, 
Whitridge  v.  Whil ridge,  76  Md.  54- 

Minnesota. -B^m^  v.  Kelley,  38  Minn. 
107,  8  Am.  St.  Rep.  661. 

Missouri.  —  Napton  v.  Leaton,  71  Mo.  358'. 
Smith  v.  Hutchinson,  61  Mo.  83;  Howell  v. 
lump,  140  Mo.  441. 

J  New  York.-  Piatt  v.  Piatt  58  N  Y.  646; 
Union  Dime  Sav.  Insi.  v.  Clark,  (Supm.  Cl. 
Spec  T.)  59  How.  Pr.  (NT.  Y.)  342. 

North  Carolina.  —  McNair  v.  Ragland,  I  Dev. 
Eq.  (16  N.  Car.)  533-  ~ 

Oreoon.  —  Sedlak  v.  Sedlak,  14  Oregon  540. 
Virginia.  —  Fore   v.    Foster,    86   Va.  104; 
Massie  v.  Heiskell,  80  Va.  789;  Rowe  *.  Beni- 
ley,  29  Gratt.  (Va.)  756;  Jameson  v.  Rixey,  94 
Va.  342.  , 
Wisconsin*.  —  Saladin    v.    Kraayvanger,  96 

Wis.  180.  .  , 

See  also  infra,  this  title,  Circumstances  of 
Excuse  or  Explanation  —  Ignorance  of  Facts; 

Fraud.  ,  , 

Acquiescence  always  presupposes  that  ine 
party  sought  10  be  bound  by  it  understood  the 
act  done  and  was  apprised  of  his  legal  right 
to  question  or  impeach  it.  Whil  ridge  »•  Whit- 
ridge  76  Md.  85;  Pairo  v  Vickery,  37  Md.  400; 
Black  v.  Deiroit,  119  Mich.  571.  See  also 
Happ  v.  Happ,  156  111.  183. 

"  But  there  may  be  cases  in  which,  though 
the  delay  may  be  fairly  attributable  to  want  of 
knowledge  on  the  part  of  the  plaintirfs  of  facts 
which  have  been  ascertained  by  means  of  the 
action,  yet,  in  consequence  of  the  prejudice  to 
the  defendants  arising  from  the  delay,  the 
court  might  refuse  relief  which,  ^sought 
promptly,  would  have  been  granted.  tSag- 
gallay,  L.  J.,  in  Boswell  v.  Coaks,  27  Ch.  D. 

45Obscurity  of  Transaction.  —  A  lapse  of  lime 
imputed  as  laches  may  be  excused  by  the  ob- 
scurity of  the  transaction  whereby  the  platntm 
was  disabled  from  obtaining  full  information 
of  his  rights.  Murray  v.  Palmer,  2  Sch.  &  Let. 
474.  .  ,. 

Lapse  of  time  will  not  prejudice  a  person 
who  has  title  while  seeking  a  discovery  of  that 
title  from  persons  who  have  possessed  them- 
selves of  the  evidences  of  it.  Bond  v.  Hop- 
kins, 1  Sch.  &  Lef.  413-  £  ,u  ,  tu„ 
Absence  from  Country.  —  The  fact  that  the 
complainants  lived  at  a  very  great  distance  — 
e  /in  Australia  — and  did  not  know  of  the 
death  of  the  testator  is  no  excuse  for  delay  in 
attacking  the  probate  of  a  will,  provided  the 
notice  prescribed  by  law  has  been  given. 
Broderick's  Will,  21  Wall.  (U.  S.)  503- 

Necessary   Parties   Defendant.—  Where  the 
"  heirs "  of  a  living   person  are  necessary 


parties  defendant  to  a  suit  to  correct  a  deed, 
such  heirs  cannot  be  ascertained  before  the 
death  of  such  person,  and  delay  pending  the 
ascertainment  of  such  heirs  cannot  amount  to 
laches.    Shackelford  v.  Bullock,  34  Ala.  418. 

Ignorance  of  the  Law  is  no  excuse.  Campau 
v  Godfrey,  18  Mich.  27.  See  also  Adams  v. 
Guerard,  29  Ga.  651,  76  Am.  Dec.  624.  But 
see  Beauchamp  v.  Winn,  L.  R.  6  H.  L.  223. 

1.  Opportunity  for  Knowledge  —United  States. 
—  Bowman  v.  Wathen,  1  How.  (U.  S.)  189,  2 
McLean  (U.  S.)  37°;  Veazie  v.  Williams,  3 
Story  (U.  S.)  611. 

Massachusetts.  —  Learned  v.  Foster,  117 
Mass.  365. 

Michigan,  -r-  Larzelere  v.  Starkweather,  38 
Mich.  96. 

New  York.  —  Union  Dime  Sav.  Inst.  v. 
Clark,  (Supm.  Ct.  Spec.  T.)  59  How.  Pr.  (N. 

^  '^Oregon.  —  Sedlak    v.    Sedlak,    14  Oregon 

54See  also  Babb  v.  Sullivan,  43  S.  Car.  436. 
And  see  infra,  this  title,  Circumstances  of  Ex- 
cute  or  Explanation  —  Ignorance  of  Facts. 

Knowledge  of  Agent.  —  If  the  plaintiff's  agent 
has  knowledge  of  the  facts  giving  rise  to  a 
right  of  action,  such  knowledge  may  be  im- 
puted to  the  plaintiff  for  the  purpose  of  charg- 
ing him  with  laches.  Bowman  v.  Wathen,  I 
How.  (U.  S.)  189. 

Fraud  Generally  Known.  —  When  the  circum- 
stances of  a  fraud  are  publicly  and  generally 
known,  ignorance  is  no  excuse  for  the  plain- 
tiff's laches,  even  though  such  ignorance  arises 
from  the  fact  that  the  plaintiff  is  resident  in  a 
distant  quarter  of  the  globe  e  g.,  Australia. 
Broderick's  Will,  21  Wall.  (U.  S.)  503. 

A  Cestui  Que  Trust  who  does  not  actually  know 
is  not  to  be  affected  with  knowledge  of  a  breach 
of  trust  because  he  might  by  inquiry  have 
ascertained  the  fact,  for  it  is  not  his  duty  but 
that  of  the  trustee,  to  see  that  the  trust  fund 
is  in  a  proper  state.  Thompson  ».  Finch,  22 
Beav.  316;  Scotland  L.  Assoc.  v.  Siddal,  3  De 

*2.  Prejudice' to  Others  —  England.  —  Richards 
v  Browne,  3  Bing.  N.  Cas.  493,  32  E.  C.  L. 
2iq-  Bonney  v.  Ridgard,  I  Cox  Ch  145;  R'dg" 
way  v.  Newstead,  3  De  G.  F.  &  J.  474;  {«  re 
Birch,  27  Ch.  D.  622;  In  re  Baker  20  Ch  D. 
230-  lewsbury  v.  Mummery,  L.  K.  8  n 
Blnkart  Tennant,  L.  R.  10  Eq.  141;  Wollas- 
ton  v.  Tribe,  L.  R.  9  Eq.  44;  Blake  v.  Gale  3- 
Ch.  D.  571;  Lindsay  Petroleum  Co.  v.  Hura, 
L.  R.  5  P.  C.  227.  ,  _ 

United  States.  -  Hollingsworth  v.  Fry  4 
Dall.  (U.  S.)  345;  Schlawig  v.  Purslow,  19  U. 
S  Ap  .  501!  59  Fed.  Rep.  848;  Underwood  „ 
Dugan,  24  Fed.  Rep.  74;  Ferson  ».  Sanger,  2 
Ware  (U.  S.)  256;  Heffenstein  v.  Reed  62  Fed. 
Rep  214'  Fraker  v.  Houck,  36  Fed.  Rep  403; 
Mason  t'.  Crosby,  1  Woodb.  &  M.  (U.  S.)  34*5 
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Prejudice  to  Other  Persons. 


of  limitations  is  applicable  to  the  suit,  but  has  not  intervened,  delay  alone 
will  not  preclude  the  assertion  of  the  complainant's  equitable  right.  The 
respondent  must,  in  addition,  have  been  prejudiced  by  being  lulled  into 
security  thereby.1 

the  plaintiff's  delay  in  suing,  but  to  the  de- 
fendant's own  careless  neglect  to  avail  him- 
self of  sufficient  opportunities  of  information, 
he  cannot  plead  the  plaintiff's  laches  as  a  bar 
to  the  suit.    Wissler  v.  Craig,  80  Va.  22. 

Claim  Supported  by  Documentary  Evidence.  — 
Where  a  delay  of  thirteen  years  had  occurred, 
but  the  evidence  in  support  of  the  claim  was 
entirely  documentary,  and  there  had  been  no 
change  in  the  situation  of  the  parties,  it  was 
held  that  the  claim  was  not  barred,  the  case 
being  one  governed  by  purely  equitable  rules 
and  not  affected  by  the  analogy  of  the  statute. 
Cranmer  v.  McSwords,  24  W.  Va.  594. 

1.  Gibbons  v.  Hoag,  95  111. '45;  Sligerj'.  Bent, 
in  111.  328;  Scherer  v.  lngerman,  nolnd.  428; 
Kline  v.  Vogel,  90  Mo.  239;  Coles  v.  Ballard, 
78  Va.  139;  Foster  v.  Rison,  17  Grait.  (Va.)  321. 
See  also  Tibben  v.  Gratia,  17  La.  Ann.  72;  Mc- 
Peeters  v.  Blankenship,  123  N.  Car.  651. 

Laches  Is  Not  Mere  Delay,  but  Delay  That  Works 
Disadvantage  to  Another  —  United  States.  — 
Wheeling  Bridge,  etc.,  R.  Co.  v.  Reyman 
Brewing  Co.,  61  U.  S.  App.  531,  90  Fed.  Rep. 
189;  Halstead  v.  Grinnan,  152  U.  S.  413; 
Galliher  v.  Cad  well,  145  U.  S.  368;  Johnson  v. 
Atlantic,  etc..  Transit  Co.,  156  U.  S.  618; 
Merrill  v.  National  Bank,  173  U.  S.  131;  Pacific 
R.  Co.  v.  Atlantic,  etc.,  R.  Co.,  20  Fed.  Rep. 
277;  Underwood  v.  Dugan,  139  U.  S.  380. 

District  of  Columbia. — Stansbury  v.  Ingle- 
hart,  20  D.  C.  134. 

Illinois.  — Stigerv.  Bent,  in  111.  328;  Turpin 
v.  Dennis,  J39  111.  274;  King  v.  Wilder.  75  111. 
275- 

Indiana.  —  Citizens'  Nat.  Bank  v.  Judy,  146 
Ind.  322. 

Io7oa.  —  Citizens'  Sav.  Bank  v.  Siewart,  90 
Iowa  467;  Williams  v.  Allison,  33  Iowa  278; 
Long  v.  Valleau,  87  Iowa  686,  citing  12  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.)  571. 

Kansas.  —  Leavenworth  v.  Douglass,  59  Kan. 
416. 

Louisiana.  —  Nachman  v.  Le  Blanc,  28  La. 
Ann.  345. 

Massachusetts.  —  Nudd  v.  Powers,  136  Mass. 
273;  Boston  Rolling  Mills  v.  Cambridge,  117 
Mass.  396. 

Missouri. — Stale  v.  Withrow,  (Mo.  1891)  24 
S.  W.  Rep.  638. 

New  Jersey.  —  Northrup  v.  Roe,  10  N.  J.  L. 
J.  334;  Chetwood  v.  Berrian,  39  N.  J.  Eq.  203; 
Tynan  v.  Warren,  53  N.  J.  Eq.  313;  Cawley  v. 
Leonard,  28  N.  J.  Eq.  467;  Le  Gendre  v.  Byrnes, 
44  N.  J.  Eq.  372. 

Ohio.  —  Pahs  v.  Taylor,  10  Ohio  104;  Lar- 
rowe  v.  Beam,  10  Ohio  498. 

Pennsylvania.  —  Dohnert's  Appeal,  64  Pa. 
Si.  311. 

Rhode  Island.  —  Chase  v.  Chase,  20  R.  I.  204; 
Ball  v.  Ball,  20  R.  I.  520;  Taylor  v.  Slater,  18 
R.  I.  797- 

South  Carolina.  —  Wiseman  v.  Hunter,  14 
Rich.  Eq.  (S.  Car.)  167;  Craig  v.  Craig,  Bailey 
Eq.  (S.  Car.)  102. 

Texas.  —  Robinson  v.  Kampmann,  5  Tex. 
Civ.  App.  605. 


Wetzel  v.  Minnesota  Transfer  R.  Co.,  56  Fed. 
Rep.  919;  Felix  v.  Patrick,  145  U.  S.  317. 

Alabama. — Johnson  v.  Toulmin,  18  Ala.  50, 
52  Am.  Dec.  212;  Thompson  v.  Stringfellow, 

119  Ala.  317. 

Illinois.  —  Walker  v.  Warner,  179  111.  161. 

Iowa.  —  Holman  v.  Winter,  107  Iowa  270. 

Massachusetts.  —  R  >yal  Bank  v.  Grand  Junc- 
tion R.,  etc.,  Co.,  125  Mass.  490;  Peabody  v. 
Flint,  6  Allen  (Mass.)  52;  Tash  v.  Adams,  10 
Cush.  (Mass.)  252. 

Michigan. — Smith  v.  Carlow,  114  Mich.  67; 
Haff  v.  Haff,  54  Mich.  511.  See  also  Ford  v. 
Loomis,  33  Mich.  121. 

Missouri.  —  Dunklin  County  v.  Chouteau, 

120  Mo.  577.  See  also  Landrum  v.  Union 
Bank,  63  Mo.  48. 

New  Jersey.  —  Daggers  v.  Van  Dyck,  37  N. 
J.  Eq.  130;  Berryman  v.  Little,  49  N.  J.  L.  182; 
Bowne  v.  Logan,  43  N.  J.  L.  421;  Coyne  v. 
Sayre,  54  N.  J.  Eq.  709,  citing  12  Am.  and  Eng. 
Encyc.  of  Law  (isi  ed.)  549;  State  v.  Blake, 
35  N.  J.  L.  208;  Haines  v.  Campion,  18  N.  J. 
L.  49;  Smith  v.  Davis,  (N.  J.  1890)  19  Atl. 
Rep.  541;  Ruckman  v.  King,  19  N.  J.  Eq.  360; 
Atty.-Gen.  "v.  Delaware,  etc.,  R.  Co.,  27  N.  J. 
Eq.  r;  Hendrickson  :•.  Hendrickson,  42  N.J. 
Eq.  657. 

North  Carolina. —  Peltijohn  v.  Williams,  2 
Jones  Eq.  (55  N.  Car.)  302. 

Oregon.  —  Raymond  v.  Flavel,  27  Oregon 
219. 

Pennsylvania.  —  McGrew  v.  Foster,  113  Pa. 
St.  642;  Wethrill's  Appeal,  3  Grant  Cas.  (Pa.) 
281;  Tisher  v.  Knox,  13  Pa.  St.  622,  53  Am. 
Dec.  503;  Burr  v.  Kase,  168  Pa.  St.  81. 

Rhode  Island. — Chase  v.  Chase,  20  R.  I. 
202. 

Vermont.  —  Starr  v.  Brewer,  58  Vt.  24;  Haz- 
ard v.  Martin,  2  Vt.  77. 

Virginia.  —  Hatcher  v.  Hall,  77  Va.  573; 
Aylett  v.  King,  n  Leigh  (Va.)  508. 

Wisconsin.  — Sheldon  v.  Rockwell,  9  Wis. 
166,  76  Am.  Dec.  265;  Blanchard  v.  Doering,  23 
Wis.  200;  State  v.  La  Crosse,  101  Wis.  208. 

See  also  Hiatt  v.  Darlington,  152  Ind.  570; 
De  Pauw  Plate  Glass  Co.  v.  Alexandria,  152 
Ind.  443;  Kirk  v.  Kansas  City,  etc.,  R.  Co.,  51 
La.  Ann.  667;  Amey  v.  Cockey,  73  Md.  297; 
Dutton  v  McReynolds,  31  Minn.  66;  Chamber- 
lain v.  Lyndeborough,  64  N.  H.  563. 

It  Is  a  Familiar  Principle  of  Equity  that  where 
a  loss  must  be  borne  by  one  of  two  innocent 
parties,  it  must  be  borne  by  him  whose  negli- 
gence occasioned  it.  Leonard  v.  Marshall,  82 
Fed.  Rep.  396;  Head  v.  Newcomb,  89  Iowa 
728;  Mathews  v.  Culbertson,  83  Iowa  434. 

Balance  of  Justice.  — "  It  may  happen  that 
there  has  been  such  an  amount  of  laches  on 
the  part  of  those  seeking  relief,  that  the  couri 
mav  be  of  opinion  that  more  injustice  would 
be  upon  the  whole  done  by  granting  than  by 
refusing  relief."  Per  Baggallay,  L.  J.,  in 
Boswell  v.  Coaks,  27  Ch.  D.  456. 

Hardship  Due  to  Defendant's  Neglect. —  If  the 
loss  and  hardship  of  which  the  defendant  com- 
plains ought  properly  to  be  attributed,  net  to 
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Defendant's  Hostile  Attitude.  —  So  the  doctrine  of  laches  does  not  apply  where 
the  defendant  has  acted  in  open  and  known  hostility  to  the  complainants 
rights  and  has  been  misled  by  no  apparent  acquiescence  on  the  complainant's 
part  In  such  case  no  consideration  of  good  faith  requires  that  the  plaintiff 
should  open  the  legal  warfare  at  the  very  earliest  opportunity.  When  a 
hostile  attitude  is  thus  taken,  the  challenged  party  may  justly  be  expected, 
and  reasonably  be  allowed,  to  be  wary  and  deliberate  in  choosing  his  time  and 
opportunity  for  attack.  The  law  does  not  demand  the  utmost  exertion  of 
diligence  in  repelling  a  hostile  invasion  of  one's  rights  deliberately  undertaken 
with  full  knowledge  of  all  the  facts.1 

4  Loss  of  Evidence  —  Death  of  Parties  and  Witnesses.  —  Where,  from  delay, 
any  conclusion  at  which  the  court  may  arrive  must  at  best  be  conjectural,  and 
the  original  transactions  have  become  so  obscured  by  lapse  of  time,  loss  of 
evidence  and  death  of  parties  or  witnesses  as  to  render  it  difficult  if  not 
impossible  to  do  justice,  the  plaintiff  will,  by  his  laches,  be  precluded  from 
relief  3  and  it  is  not  even  necessary  that  the  court  should  be  satisfied  that  the 


Utah.  —  Hamilton  v.  Dooly,  15  Ulah  280, 
citing  12  Am.  and  Eng.  Encyc.  of  Law  (isi  ed.) 

533-535,  544-  ,„,  .  , 

Vermont.  —  Coleman  v.  Whitney,  62  Vt.  123. 
Virginia.  —  Godwin  v.  Whitehead,  88  Va. 

600;  Com.  v.  Banks,  4  Call  (Va  )  338. 

Wisconsin.  —  Sheldon  v.  Rockwell,  9  Wis. 

166,  76  Am.  Dec.  265;  Cedar  Lake  Hotel  Co. 

v.  Cedar  Creek  Hydraulic  Co.,  79  Wis.  297. 

1.  Defendant  in  Open  Hostility  to  Complainant. 
—  Beal  v.  Chase,  31  Mich.  532;  New  York 
Bank  Note  Co.  v.  Hamilton  Bank  Note  Engrav- 
ing, etc.,  Co.,  28  N.  Y.  App.  Div.  411.  See 
also  Ulman  v.  Clark,  75  Fed.  Rep.  86S. 

One  Who  Attacks  an  Erroneous  Order  Within  a 
Reasonable  Time  after  knowledge  of  its  exist- 
ence is  not  guilty  of  laches,  if  the  adverse 
party  is  not  prejudiced  by  the  delay.  Beach 
v.  Spokane  Ranch,  etc.,  Co.,  21  Mont.  184. 

2.  Loss  of  Evidence  —  Death  of  Parties,  Etc.  — 
England.  —  Aylward  v.  Kearney,  2  Ball  &  B. 
463;  Beaden  v.  King,  9  Hare  499,  532;  Beck- 
ford  v.  Wade,  17  Ves.  Jr.  87. 

United  States.  —  Randolph  v.  Ware,  3  Cranch 
(U.  S.)  503;  Foster  v.  Mansfield,  etc.,  R.  Co., 
146  U.  S.  88;  Brown  v.  Buena  Vista  County, 
95  U.  S.  157;  Lemoine  v.  Dunklin  County,  46 
Fed.  Rep.  219;  Mackall  v.  Casilear,  137  U.  S. 
556-  Dade  v.  Irwin,  2  How.  (U.  S.)  383;  Alsop 
v.  Riker,  155  U.  S.  448;  Gould  v.  Gould,  3  Story 
(U.  S.)  516;  Speidal  v.  Henrici,  120  U.  S.  377; 
Percy  v.  Cockrill,  10  U.  S.  App.  574,  53  Fed. 
Rep.  872;  Sage  v.  Winona,  elc,  R.  Co.,  19  U. 
S.  App.  1,  58  Fed.  Rep.  297. 

Alabama.  —  Rives  v.  Morris,  108  Ala.  530, 
citing  12  Am.  and  Eng.  Encyc.  of  Law  (1st 

ed.)  550-551-  ,    ,  .  ,  , 

Arkansas.  — Wilson  v.  Anthony,  19  Ark.  10. 

Kansas.  —  Yeamans  v.  James,  29  Kan.  373. 

Maine.  —  Lawrence  v.  Rokes,  61  Me.  38. 

Maryland.  —  Chase  v.  Winans,  59  Md.  475; 
Hall  v.  Clagett,  48  Md.  223. 

Michigan.  —  Loomis  v.  Brush,  36  Mich.  40; 
Day  v.  Cole,  65  Mich.  154. 

Missouri.  —  Lindell  Real  Estate  Co.  v.  Lin- 
dell,  142  Mo.  79,  citing  12  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  550. 

New  Jersey.  —  McCartin  v.  Traphagen,  43 
N.  J.  Eq.  323;  Wilkinson  v.  Sherman,  45  N.  J. 
Eq.  4x3;  Wilkinson  v.  Scudder,  47  N.  J.  Eq. 
324- 
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Virginia.  —  Wissler  v.  Craig,  80  Va.  22; 
Perkins  v.  Lane,  82  Va.  59;  Hill  v.  Umberger, 
77  Va.  653;  Hatcher  v.  Hall,  77  Va.  573; 
Stamper  v.  Garnett,  31  Grail.  (Va.)  550;  Fosier 
v.  Rison,  17  Gratt.  (Va.)  321;  Tazewell  v. 
Saunders,  13  Gratt.  (Va.)  354;  Smith  v.  Thomp- 
son, 7  Gratt.  (Va.)  112,  54  Am.  Dec.  126;  Caru- 
Ihers  v.  Lexington,  12  Leigh  (Va.)  610;  Carr  v. 
Chapman,  5  Leigh  (Va.)  164;  Page  v.  Booth, 
1  Rob.  (Va.)  170;  Robertson  v.  Read,  17  Gratt. 
(Va.)  544;  Bell  v.  Moon,  79  Va.  341;  Terry  v. 
Fontaine,  83  Va.  451;  Dismal  Swamp  Land  Co. 
v  Macauley,  85  Va.  16;  Garland  v.  Garland, 
(Va.  1896)  24  S.  E.  Rep.  505;  West  v.  Thornton, 
7  Gratt.  (Va.)  177.  54  Am.  Dec.  134;  Winston 
v  Street,  2  Patt.  &  H.  (Va.)  169;  Griffin  v. 
Birkhead,  84  Va.  612;  Harrison  v.  Gibson,  23 
Gratt.  (Va.)  212. 

West  Virginia.  —  Curlett  v.  Newman,  30  W. 
Va.  182.  .  _.. 

As  to  the  Effect  of  the  Death  of  Parties  or  Wit- 
nesses, see  further: 

United  States.  —  Clarke  v.  Boorman,  18  Wall. 
(U.  S.)  493;  Dugan  v.  O'Donnell,  68  Fed.  Rep. 
983;  Willard  v.  Wood,  164  U.  S.  502. 

Alabama.  —  Bogle  v.  Bogle,  23  Ala.  544; 
Street  v.  Henry,  (Ala.  1900)  27  So.  Rep.  411. 

California.  —  Bell  v.  Hudson,  73  Cal.  285,  2 
Am.  St.  Rep.  791;  Burling  u.  Newlands,  (Cal. 
1895)  39  Pac  Rep.  49-  „  T„ 

Illinois.  —  Thomas  v.  Van  Meter,  164  111.  304; 
Green  v.  Dietrich,  114  III.  636;  Martin  v.  Clark, 
116  111.  654.  n    Tr  ,„ 

Kentucky.  —  Helm  v.  Rogers,  81  Ky.  568; 
Harrod  v.  Fountleroy,  3  J-  1-  Marsh.  (Ky.)  548; 
Eddy  v.  Northup,  (Ky.  1893)  23  S.  W.  Rep. 
355-  Taylors.  Morrison,  7  Dana  (Ky.)  241. 

Massachusetts.  —  Codman  v.  Rogers,  10  Pick. 
(Mass.)  112. 

Michigan.  —  Compo  v.  Jackson  Iron  Co.,  50 
Mich.  578;  McLean  v.  Barton,  Harr.  (Mich.) 
279;  German  American  Seminary  v.  Kiefer, 
43  Mich.  105.  T 
Missouri.  -  State  v.  West,  68  Mo.  229;  Lenox 

v.  Harrison,  88  Mo.  491-        ^         ...  T  tSoA 
New  Jersey.  —  Johnston  v.  Dunn,  (N.  J.  1894) 

29  Atl.  Rep.  361;  Barnes  v.  Taylor,  27  N.  J. 

Eq  259,  28  N.  J-Eq.625;  Lanson  z:  Polhemus, 

(N.  J.  1886)  5  Atl.  Rep.  129. 

Pennsylvania.  —  Roth's  Estate,  150  Pa.  St. 

261. 
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original  claim  was  unjust  or  has  been  satisfied.1 

5.  Effect  of  Continual  Claim.  —  The  continual  assertion  of  a  claim,  unaccom- 
panied by  any  act  to  give  effect  to  it,  cannot  avail  to  keep  alive  a  right  which 
would  otherwise  he  barred  by  laches.8 

V.  Circumstances  of  Excuse  ok  Explanation  —  1.  Legal  Disabilities  — 
a.  Infancy.  —  It  is  a  general  rule  that,  as  a  person  not  sui  juris  cannot  act 
on  his  own  behalf,  no  laches  can  be  imputed  to  an  infant  during  the  continu- 
ance of  his  minority  ; 3  and  this  is  especially  the  case  where  the  minor  and  the 
adverse  party  reside  in  different  states,  and  the  minor  has  no  knowledge  of 
his  rights.4  But  even  where  the  plaintiff's  laches  is  excused  by  reason  of  his 
infancy,  lapse  of  time  will  subject  his  evidence  to  doubt  and  suspicion,  and 
will  necessitate  its  examination  with  unusual  care  and  circumspection.5  It  is 
incumbent  on  the  plaintiff,  however,  to  bring  his  action  within  a  reasonable 
time  after  he  has  attained  majority  and  has  learned  of  the  existence  of  the  facts 
which  constitute  his  right  of  action.6  Following  the  analogy  of  the  statute 
of  limitations,  it  has  been  held  that  where  time  has  begun  to  run  against  the 
ancestor,  it  still  continues  to  run  against  the  heir,  although  the  latter  is  an 
infant.7  The  fact  that  the  defendant  is  an  infant  constitutes  no  excuse  for 
the  plaintiff's  delay.8 


South  Carolina.  —  Mobley  v.  Cureton,  2  S. 
Car.  140. 

Tennessee.  —  Lafferty  v.  Turley,  3  Sneed 
(Tenn.)  157;  Bolton  v.  Dickens,  4  Lea 
(Tenn.)  569;  Smiley  v.  Jones,  3  Tenn.  Ch. 
312. 

Texas.  —  French  v.  Koenig,  8  Tex.  Civ. 
App.  341. 

Wisconsin.  —  Cross  v.  Bowker,  102  Wis. 
497- 

1.  Wissler  v.  Craig,  80  Va.  22;  Foster  v. 
Rison,  17  Gratt.  (Va.)  321;  Smith  v.  Thompson, 
7  Gratt.  (Va.)  112,  54  Am.  Dec.  126.  See  also 
Wood  v.  Egan,  30.  La.  Ann.  684;  Packer  t. 
Vandevender,  13  Pa.  Co.  Ct.  31. 

2.  Continual  Assertion  of  Claim.  —  CI  egg  v. 
Edmondson,  8  De  G.  M.  &  G.  787;  Lehmann 
v.  McArthur,  L.  R.  3  Ch.  496;  Mackall  v.  Casi- 
lear,  137  U.  S.  556;  Kerfoot^.  Billings,  160  111. 
574,  citing  12  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  552. 

If  a  Person  Who  Claims  a  Trust  Fund,  and  has 
served  I  he  trustees  with  notice,  does  not  exer- 
cise due  diligence  in  asserting  his  right  before 
the  court,  the  court  may  authorize  the  trustees 
to  disregard  the  notice.  Lonergan  v.  Stourton, 
11  W.  R.  984,  9  L.  T.  N.  S.  196.  See  the  title 
Trusts  and  Trustees. 

3.  Infancy  —  England.  —  Roche  71.  O'Brien,  1 
Ball  &  B.  330,  339;  Bennett  v.  Colley,  2  Myl. 

6  K.  225;  Wilkinson  v.  Parry,  4  Russ.  272; 
Campbell  v.  Walker,  5  Ves.  Jr.  678,  13  Ves.  Jr. 
601. 

United  States.  —  Copen  v.  Flesher,  1  Bond 
(U.  S.)  440;  Chew  v.  Hyman,  7  Fed.  Rep.  7. 

Alabama.  —  McMillan  v.  Rushing,  80  Ala. 
402;  Holt  v.  Wilson,  75  Ala.  58. 

Arkansas.  —  Gibson  v.  Herriott,  55  Ark.  85, 
29  Am.  St.  Rep.  17. 

Illinois.  —  Miles 
Morgan  v.  Herrick, 
ett,  10  111.  534. 

Iowa.  —  Wright  v.  Leclaire,  3  Iowa  221. 

Kentucky.  —  Whaley  v.  Eliot,  I  A.  K.  Marsh. 
(Ky.)  343,  10  Am.  Dec.  737;  Hart  v.  Hawkins, 
3  Bibb  (Ky.)  502,  6  Am.  Dec.  666;  Carr  v.  Bob, 

7  Dana  (Ky.)  417. 


Wheeler,  43  111.  123; 
111.  481;  Smith  v.  Sack- 


Michigan.  —  Putnam  v.  Tinkler,  83  Mich. 
628;  Dragoo  v.  Dragoo,  50  Mich.  573. 

Mississippi.  —  Brantley  v.  Wolf,  60  Miss. 
420. 

Missouri.  —  Kroenung  v.  Goehri,  U2  Mo. 
641,  citing  12  Am.  and  Eng.  Encyc.  of  Law 
(isl  ed.)  552;  Napton  v.  Leaton,  71  Mo.  358. 

South  Carolina.  —  Steele.  M'Knight,  1  Bav 
(S.  Car.)  64. 

Tennessee.  —  Gaugh  v.  Henderson,  2  Head 
(Tenn.)  628. 

Texas.  —  Robinson  v.  Kampmann,  5  Tex. 
Civ.  App.  605;  Griffin  v.  Towns,  (Tex.  Civ. 
App.  1894)  25  S.  W.  Rep.  g68;  Cole  v.  Grigsby, 
(Tex.  Civ.  App.  1894)  35  S.  W.  Rep.  680. 

Virginia.  —  Robinett  v.  Robinett,  (Va.  1894) 
19  S.  E.  Rep.  845. 

West  Virginia.  —  Knight  v.  Watts,  26  W. 
Va.  175. 

Wisconsin.  —  Israel  v.  Silsbee,  57  Wis.  222. 

4.  Ware  v.  Brush,  1  McLean  (U.  S.)  533; 
Holt  v.  Wilson,  75  Ala.  58. 

5.  Effect  of  Delay.  —  Dragoo  v.  Dragoo,  50 
Mich.  573.  See  also  Wilson  v.  Harper,  25  W. 
Va.  179. 

6.  Swift  v.  Smith,  49  U.  S.  App.  181,  79  Fed. 
Rep.  709;  Hall  v.  Law,  102  U.  S.  461;  Nathans 
v.  Ark  Wright,  66  Ga.  179. 

Suit  to  Set  Aside  Judgment.  —  A  judgment 
was  rendered  against  an  infant  who  appeared 
in  the  suit  by  attorney  instead  of  by  guardian. 
Six  years  after  he  attained  majority,  he  hied 
a  bill  to  set  aside  such  judgment.  The  court 
held  that  his  delay  after  attaining  majority 
was  sufficient  to  bar  relief,  as  he  all  the  time 
was  aware  of  the  facts  which  constituted  his 
cause  of  action.  Kemp  v.  Cook,  18  Md.  130, 
79  Am.  Dec.  681.  Compare  Back  v.  Combs,  96 
Ky.  522;  Welch  v.  Cornett,  (Ky.  1895)  29  S. 
W.  Rep.  312;  Boyer  v.  East,  161  N.  Y.  580; 
McMasters  v.  Mills,  30  Tex.  591. 

7.  Gibson  v.  Herriott,  55  Ark.  85,  29  Am.  St. 
Rep.  17;  Buck  v.  Davis,  64  Ark.  345 ;  Williams 
v.  First  Presb.  Soc,  1  Ohio  St.  478;  Henry  v. 
Conn,  12  Ohio  193;  Wilson  v.  Harper,  25  W. 
Va.  179. 

8.  Jones  v.  Turberville,  2  Ves.  Jr.  n. 
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b.  COVERTURE.  —  At  Common  Law,  while  a  married  woman  remains  under  the 
disability  of  coverture,  she  cannot  be  guilty  of  laches;1  but,  as  the  disability 
of  a  married  woman  ceases  upon  dissolution  of  the  marriage  by  death,  she  may 
thereafter  be  guilty  of  such  laches  as  will  preclude  her  from  maintaining  any 
suit.2  A  bill  by  husband  and  wife  in  right  of  the  wife  is  the  bill  of  the  hus- 
band, and  the  wife  is  joined  only  for  conformity.  Coverture  of  the  wife  is 
not,  therefore,  an  excuse  for  delay  in  filing  such  a  bill.3  It  would  appear, 
however,  that  there  is  an  exception  to  the  tier  3,1  rule  wli c n  t 
husband  continues  for  such  a  time  as  to  raise  a  presumption  of  the  payment 
of  a  debt.  Under  such  circumstances  the  laches  of  the  husband  will  preclude 
the  wife  from  taking  any  action  to  recover  the  claim.4  Similarly,  where  a 
female  infant  has  entered  into  an  antenuptial  contract,  the  right  to  disaffirm 
exists,  notwithstanding  her  subsequent  state  of  coverture,  and  by  long  delay 
she  may  lose  her  right  to  disaffirm  the  same.5  But,  as  will  be  presently  seen, 
if  both  disabilities  exist  at  the  time  of  the  execution  of  the  voidable  instru- 
ment, she  may  postpone  the  act  of  avoidance  until  a  reasonable  time  after 
both  have  ceased  to  exist.0  t 

Separate  Property  of  Married  Women.  —  If  a  married  woman  is  authorized  to  act  in 
respect  to  her  separate  estate  as  if  she  were  unmarried,  she  is  equally  subject 
to  the  imputation  and  consequences  of  laches  as  if  she  were  a.  feme  sole.7 

Law  of  Forum.  —  And  coverture  is  no  excuse  for  the  plaintiff's  laches  unless 
it  is  so  by  the  law  of  the  forum.  The  law  of  the  plaintiff's  residence  does  not 
control  in  that  regard.8 

c  INSANITV.  —  A  person  under  disability  by  reason  of  insanity  cannot  be 
guilty  of  any  such  neglect  as  will  amount  to  laches,9  for  laches,  being  inex- 


1.  Coverture  at  Common  Law  —  England.  — 
Blandford  v.  Marlborough,  2  Atk.  542;  Smith 
v.  French,  2  Atk.  243;  Needler's  Case,  Hob. 
220;  Cresswell  v.  Dewell,  4  Giff.  460;  Batetnan 
v.  Davis,  3  Madd.  98;  Underwood  v.  Stevens, 
r  Meriv.'  712;  Montford  v.  Cadogan,  19  Ves. 
Jr.  635;  Lench  v.  Lench,  10  Ves.  Jr.  511;  Ryder 
v.  Bickerton,  3  Swansl.  80,  note. 

Maryland.  —  Wilson  v.  McCarty,  55  Md.  277. 

Missouri.  —  Napton  v.  Leaton,  71  Mo.  358. 

New  Jersey.  —  Black  v.  Whitall,  9  N.  J.  Eq. 
572,  59  Am  Dec.  423. 

Rhode  Island.  —  Taylor  v.  Slater,  18  R.  I. 
797. 

Texas.  —  Griffin  v.  Towns,  (Tex.  Civ.  App. 
1894)  25  S.  W.  Rep.  968;  Cole  v.  Grigsby,  (Tex. 
Civ.  App.  1894)  35  S.  W.  Rep.  680. 

Virginia.  —  Baker  v.  Morris,  10  Leigh  (Va.) 

294.  , 

A  Distinction  Has  Been  Made  between  volun- 
tary and  involuntary  disabilities,  and  it  has 
been  declared  that  "  in  courts  of  equity,  vol- 
untary disabilities,  such  as  coverture  or  ab- 
sence from  the  state,  even  where  not  cumula- 
tive, will  not  be  received  as  a  defense  against 
the 'charge  of  staleness."  Per  Grier,  J.,  in 
Bedilian  v.  Seaton,  3  Wall.  Jr.  (C.  C.)  279. 

2.  Dissolution  of  Marriage.  —  In  Wilson  v.  Mc- 
Carty, 55  Md.  277,  it  was  held  that  a  delay  of 
fifteen  months  after  the  dissolution  of  the  mar- 
riage before  filing  a  bill  to  compel  an  executor 
to  account  for  the  assets  in  his  hands  was  not 
such  laches  as  barred  the  action. 

3.  Bill  by  Husband  and  Wife.  —  Harrison  v. 
Gibson,  23  Gratt.  (Va.)  212.  This  case  was 
followed  in  Etting  v.  Marx,  4  Hughes  (U.  S.) 
312,  4  Fed.  Rep.  673,  but  it  seems  to  have  been 
scarcely  applicable  to  the  circumstances  of 
that  case.  In  the  latter  case  the  bill  appears 
to  have  been  filed,  not  by  the  husband  and 
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wife  jointly,  but  either  by  a  widow  whose  dis 
ability  had  ceased,  or  by  her  representatives; 
the  report,  however,  is  not  clear  upon  this 
point. 

4.  Black  v.  Whitall,  9  N.  J.  Eq.  572,  59  Am. 
Dec.  423.  In  this  case  the  delay  amounted  to 
only  ten  years,  and  it  was  held,  that  as  it  was 
not  sufficient  to  raise  a  presumption  of_  pay- 
ment, a  married  woman  might  maintain  an 
action  to  recover  a  legacy,  notwithstanding 
the  laches  of  her  husband.  The  court  cited 
the  case  of  Peacock  v.  Black,  4  N.  J.  Eq.  61, 
as  authority  for  the  proposition  that  if  the  de- 
lay had  continued  for  twenty  years,  the  claim 
of  the  wife  would  have  been  barred  by  reason 
of  the  presumption  created  thereby.  See  also 
Wood  v.  Chetwood,  33  N.  J.  Eq.  9. 

5.  Lancaster  v.  Lancaster,  [3  Lea  (Tenn.) 
126.  See  also  Whitridge  v.  Whitridge,  76  Md. 
54.  Here  there  was  held  to  be  no  laches. 
And  see  infra,  this  section,  Successive  or  Cumu- 
lative Disabilities. 

6.  Wiison  v.  Branch,  77  Va.  65,46  Am.  Rep. 
709.  See  infra,  this  section,  Successive  or  Cumu- 
lative Disabilities. 

7.  Separate  Property  of  Married  Women.— 
Steines  v.  Manhattan  L.  Ins.  Co.,  34  Fed.  Rep. 
441:  Gibson  v.  Herriott,  55  Ark.  85,  29  Am.  St. 
Rep.  17;  McKneely  v.  Terry,  61  Ark.  527; 
Warner  v.  Jackson,  7  App.  Cas.  (D.  C.)  211. 
Compare  Merriam  v.  Boston,  etc.,  R.  Co.,  117 
Mass.  241.  ,     ,_T    _  . 

8.  Broderick's  Will  21  Wall.  (U.  S.)  519 
De  Mares  v.  Gilpin,  15  Colo.  76. 

9.  Insane  Persons.  —  Dodge  v.  Cole,  97  111.  33° 
37  Am  Rep  ill;  Van  Buskirk  v.  Van  Buskirk 
ij3  Ili.  26;  Craig  v.  Lei  per.  2  Yerg.  (Ten  n 
193  24  Am.  Dec.  479:  Knight  v.  Watts  26  W 
Va  175;  Trowbridge  v.  Stone  42  W.  Va.  454 
See  generally  the  title  Insanity,  vol.  16.  p.  55*= 
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cusablc  delay  in  asserting  one's  rights,  implies  knowledge  of  those  rights, 
and  therefore  cannot  be  imputed  to  one  who  is  non  compos  mentis*  But 
if  he  recovers  from  his  insanity  and  thereafter  negligently  fails  to  prosecute 
his  rights,  he  may  be  precluded  from  maintaining  any  action.2 

d.  Tribal  Indians.  —  Laches  cannot  be  imputed  to  one  who  is  under 
disability  as  a  tribal  Indian.3 

e.  Successive  or  Cumulative  Disabilities.  —  Successive  or  cumulative 
disabilities  are  not  allowed  to  operate  as  any  excuse  for  lapse  of  time.  When, 
therefore,  the  only  disability  which  existed  at  the  time  when  the  right  of 
action  accrued  was  infancy,  the  plaintiff  cannot  plead  in  justification  for  delay 
a  disability  arising  from  coverture. 1  If,  however,  both  disabilities  existed 
when  the  right  of  action  accrued,  there  can  be  no  laches  until  both  have  been 
removed.5 

2.  Fulfilment  of  Conditions.  —  Neither  infancy  nor  any  other  disability  con- 
stitutes any  excuse  for  laches  in  failing  to  fulfil  a  condition  upon  the  perform- 
ance of  which  the  right  of  the  plaintiff  depends.6  It  would  also  appear  that 
when,  from  considerations  of  public  duty,  public  repose  of  the  country,  and 
liberty  and  life,  it  is  essential  that  a  right  should  be  enforced  without  delay, 
the  laches  of  an  infant  v/ill  be  sufficient  to  bar  him  forever;  and  on  similar 
principles  the  laches  of  an  infant  may  preclude  him  from  enforcing  a  claim 
against  the  sovereign  power.7 

3.  Bankruptcy  and  Poverty.  —  It  has  been  held  that  delay  which  has  occurred 
while  the  plaintiff  was  awaiting  his  discharge  in  bankruptcy  constitutes  no  bar 
to  his  right  to  maintain  an  action.8  The  preponderance  of  authority  seems  to 
favor  the  view  that  the  mere  insolvency  of  the  plaintiff  or  circumstances  of 
embarrassment  or  distress  do  not  of  themselves  excuse  delay  in  enforcing  his 
rights,9  although  there  are  cases  in  which  consideration  has  been  given  to  the 


1.  Crowther  v.  Rowlandson,  27  Cal.  376; 
Warren  v.  Adams,  iq  Colo.  515;  Lundy  v.  Sey- 
mour, 55  N.  J.  Eq.  1;  Trowbridge  v.  Stone,  42 
W.  Va.  454;  Knight  v.  Watts,  26  W.  Va.  175. 

And  see  supra,  this  tit le,  Essential  Elements  — 
Knoxvledge. 

2.  After  Recovery.  —  Norris  v.  Haggin,  28 
Fed.  Rep.  275,  affirmed  136  U.S.  386;  Cockrill 
v.  Cockrill,  79  Fed  Rep.  143;  Doughty  v. 
Doughty,  7  N.  J.  Eq.  643;  Haynes  v.  Swann, 
6  Heisk.  (Tenn.')  560. 

3.  Tribal  Indians.  —  Laughton  r.  Nadeau,  75 
Fed.  Rep.  789;  Felix  v.  Patrick,  145  U.  S.  317. 

4.  Successive  Disabilities. — Bedilian  v.  Seaton, 
3  Wall.  Jr.  (C.  C.)  287;  Hertle  v.  McDonald, 
2  Md.  Ch.  128;  Lancaster  v.  Lancaster.  13  Lea 
(Tenn.)  126;  Scott  v.  Buchanan.  11  Humph. 
(Tenn. (468;  McDonald  v.  Johns, 4  Yerg.  (Tenn.) 
258;  Wichita  Land,  etc.,  Co.  v.  Ward,  I  Tex. 
Civ.  App.  307.  Compare  Doe  v.  Teal,  7  U.  C. 
Q.  B.  370;  Bensell  v.  Chancellor,  5  Whart. 
(Pa.)  371,  34  Am.  Dec.  561. 

5.  Where  Disabilities  Concur  at  Time  of  Transac- 
tion.—Sims  v.  Bardoner,  86  Ind.  87,  44  Am. 
Rep.  263;  Sims  v.  Snyder,  80  Ind.  602;  Tale  v. 
Greenlee,  2  Hawks  (9  N.  Car.)  486;  Lancaster 
v.  Lancastei,  13  Lea  (Tenn.)  126.  See  also 
Falls  v.  Torrance.  2  Hawks  (g  N.  Car.)  490. 
And  see  also  the  cases  cited  in  vol.  16,  p.  299. 

6.  Griffin  v.  Griffin.  1  Sch.  &  Lef.  352;  Walker 
v.  Douglas,  70  III.  445;  Havens  v.  Patterson, 
43  N.  Y.  218;  Henry  v.  Conn,  12  Ohio  193. 

Grant  to  Infant  Subject  to  Condition.  —  "  In  re- 
lation to  conditions  annexed  to  an  estate  made 
either  to  his  ancestor  or  himself,  the  laches  of 
an  infant  will  bar  him  of  the  right  of  the  land 
forever."    Havens  v.  Patterson,  43  N.  Y.  218. 
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Payment  of  Price  in  Instalments.  —  When  by 
the  terms  of  a  contract  for  the  sale  of  lands  the 
price  is  payable  in  instalments,  a  plaintiff  suing 
for  specific  performance  of  such  contract  will 
not  be  permitted  to  excuse  a  lapse  of  time  by 
reason  of  the  fact  that  the  contract  was  made 
with  his  ancestor  and  that  the  lap&e  of  lime 
occurred  during  the  plaintiff's  infancy.  Walker 
v.  Douglas,  70  111.  445. 

7.  Considerations  of  Public  Duty,  Etc.  —  See  Co. 
Lilt.  246a. 

8.  Bankruptcy  Proceedings,  —  Kittle  v.  Hall, 
29  Fed.  Rep.  50S;  Gamble  v.  Folsom,  49  Mich. 
141. 

9.  Insolvency  —  England.  —  Roberts  v.  Tun- 
stall,  4  Hare  257;  Hovenden  v.  Annesley,  2 
Sch.  &  Lef.  607. 

United  States. — Havward  v.  Eliot  Nat.  Bank, 
96  U.  S.  611;  Maxwell  :■.  Kennedy,  8  How.  (U 
S.)  210;  Leggelt  v.  Standard  Oil  Co.,  149  U.  S. 
294;  Naddo  v.  Bardon,  47  Fed.  Rep.  782, 
affirmed  4  U.  S.  App.  642,  51  Fed.  Rep.  493; 
De  Estrada  v.  San  Felipe  Land,  etc.,  Co..  46 
Fed.  Rep.  280;  Mason  v.  Crosby,  2  Ware  (U. 
S.)  306;  Lumley  v.  Wabash  R.  Co.,  71  Fed. 
Rep.  21. 

Illinois.  —  Slow  v.  Russell,  36  111.  18;  Kel- 
logg v.  Western  Electric  Co.,  67  111.  App.  53, 
citing  12  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
546,  affirmed  168  111.  240. 

Michigan.  —  Wright  -v.  Fisher,  65  Mich.  275, 
8  Am.  St.  Rep.  886. 

Missouri.  —  Perry  v.  Craig,  3  Mo.  516. 

North  Carolina.  —  Locke  v.  Armstrong,  2 
Dev.  &  B.  Eq.  (22  N.  Car.)  147. 

Oklahoma. — Twine  v.  Carey,  2  Okla.  249; 
Mathews  v.  Young,  2  Okla.  616. 
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plaintiff's  poverty  where  the  period  of  delay  has  not  extended  beyona  the 
statutory  period 'of  limitation.'  It  would  appear,  however  that  poverty  in 
the  plaintiff  anterior  to  the  commencement  of  the  suit  will  be  deemed  suffi- 
cient to  rebut  any  presumption  of  a  tacit  admission  of  a  want  of  merit  in  his 
claim  arising  from  delay.3  The  debtor's  insolvency  has  been  held  to  be  a 
sufficient  excuse  for  the  creditor's  delay  in  bringing  suit;3  and  it  has  been 
declared  that  the  presumption  of  payment  which  arises  from  the  lapse  of  time 
may  be  rebutted  by  the  insolvency  or  the  embarrassment  of  the  debtor.  But 
a  mere  supposition  on  the  part  of  the  creditor  that  the  debtor  was  insolvent 
and  not  worth  pursuing  will  not  excuse  delay  if  the  debtor  was,  for  any  con- 
siderable portion  of  the  time,  in  a  condition  to  pay,  and  the  creditor  might, 
bv  reasonable  diligence,  have  discovered  that  fact  and  asserted  his  rights. 

4  Absence  from  Jurisdiction.  —  According  to  some  early  authorities,  absence 
from  the  realm  on  the  king's  service,  or  even  absence  from  the  realm  though 
not  in  th*  king's  service,  was  sufficient  to  excuse  the  laches  of  a  disseisee  in 
fai line  to  dispossess  the  disseisor  before  his  death.  This  rule  was  based  upon 
the  principle  that  during  his  absence  he  could  not  make  continual  claim,  and 
that  by  reason  of  his  absence  he  could  have  no  knowledge  of  the  disseisin.6 
It  has  however,  been  held  that  a  voluntary  disability  of  this  nature  of  itself 
constitutes  no  excuse  for  laches.'  If  the  owner  of  lands  enters  into  a  contract 
for  the  sale  thereof  to  a  nonresident,  he  cannot  excuse  laches  in  bringing  a 
suit  to  enforce  a  vendor's  lien  by  reason  of  the  purchaser  s  nonresidence.  It 
would  appear,  however,  that  under  certain  circumstances  absence  from  the 
state  may  constitute  evidence  that  the  plaintiffs  were  ignorant  of  the  existence 
of  their  right  of  action,  and  thus  operate  indirectly  to  excuse  the  delay.'  In 
some  cases  absence  from  the  state  taken  in  conjunction  with  other  c.rcum- 


Tennessee.  —  Carter  v.  Chattanooga,  (Term. 
Ch.  1897)48  S.  W.  Rep.  117. 

1.  See  Rvle  v.  Ryle,  41  N.  J.  Eq.  582.  In 
Mason  v.  Crosby,  2  Ware  (U.  S.)  306,  16  Fed. 
Cas.  No.  9,235,  it  was  held  that  the  pecuniary 
embarrassment  of  the  plaintiff  would  so  far  ex- 
cuse delay,  not  beyond  the  period  of  legal  lim- 
itation, as  to  relieve  his  claim  from  the  impu- 
tation of  staleness,  especially  when  his  embar- 
rassment had  been  occasioned  by  the  acts  of 
the  defendant.  . 

2.  Poverty  Rebutting  Tacit  Admission  of  want 
of  Merit.  —  Byrne  v.  Frere,  2  Molloy  157!  Roche 
v  O'Brien,  1  Ball  &  B.  342;  Hillary  v.  Waller, 
12  Ves.  Jr.  266;  Gowland  v.  De  Faria,  17  Ves. 
Jr  25  See  also  Smith  v.  Goodyear  Dental 
Vulcanite  Co.,  93  U.  S  491;  Celluloid  Mfg.  Co. 
v.  Crofut,  24  Fed.  Rep.  796. 

3.  Debtor's  Insolvency  Excuse  for  Creditors 
Delav.  -  Carr  v.  Bob,  7  Dana  (Ky.)  417; 
Magruder  v.  Peter,  11  Gill  &  J.  (Md.)  217; 
Stephens  v.  Martin,  85  Tenn.  278.  See  also 
Huntington  Dry  Pulverizer  Co.  v.  Newell 
Universal  Mill  Co.,  91  Fed.  Rep.  661;  Hill  v. 
Gordon,  45  Fed.  Rep.  276. 

4.  Magruder  v.  Peter,  ir  Gill  &  J.  (Md.)  217. 

5.  Maxwell  v.  Kennedy,  8  How.  (U.  S.)  210. 

6.  Absence  from  Jurisdiction.  —  See  Co.  Litt., 
§§  439,  440. 

"7.  United  States.  —  Bedilian  v.  Seaton,  3 
Wall  Jr.  (C.  C  )  279:  Naddo  v.  Bardon,  4  U. 
S.  App.  642,  51  Fed.  Rep.  493;  De  Martin  v. 
Phelan,  7  U.  S.  App.  233;  De  Estrada  v.  San 
Felipe  Land,  etc.,  Co.,  46  Fed.  Rep.  280;  Scott 
v.  Evans,  1  McLean  (U.  S.U86;  Piatt  v.  Vat- 
tier,  1  McLean  (U.  S.)  146;  Teall  v.  Slaven  40 
Fed.  Rep.  774;  McQuiddy  v.  Ware,  20  Wall. 
(U.  S.)  14. 
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Florida.  —  Sanchez  v.  Dow,  23  Fla.  445- 

Illinois.— Locke  v.  Caldwell,  91  111.  417;  Bush 
v  Sherman,  80  111.  160. 

Iowa_  _  Wright  v.  Leclaire,  3  Iowa  221. 

North  Carolina.  —  England  v.  Garner,  90  N. 
Car.  197;  Francis  v.  Love,  3  Jones  Eq.  (56  N. 
Car.)  321.  _  „ 

Pennsylvania.  —  T hie rf eld's  Estate,  11  Pa. 

Co.  Ct.  47. 

Tennessee.  —  Carter  v.  Chattanooga,  (Tenn. 
Ch.  1897)48  S.  W.  Rep.  117.  . 

Texas.  —  Houston    v.    Jennings,    12  lex. 

Virginia.  —  Gallaway  v.  Alexander,  8  Leigh 
(Va.)  114,  31  Am.  Dec.  640. 

West   Virginia.  —  Bill  v.  Schilling,  39  w- 

Va.  10S.  T  . 

Exception  from  Statutory  Limitation.  —  it  has 

been  held  that  where  the  plaintiffs  would  have 
been  barred  bv  statute  but  for  the  iact  that 
the  statute  of  limitations  contained  an  excep- 
tion where  the  plaintiff  was  a  nonresident,  the 
plaintiff  may  nevertheless,  by  sleeping  upon 
his  claims  for  an  unieasonable  length  of  time, 
during  which  the  defendants  have  been  in  pos- 
session, be  precluded  from  maintaining  any 
suit.    Scott  v.  Evans,  1  McLean  (U.  S.) 1  486. 

Government  Service.  —  Laches  of  a  United 
States  senator  in  failing  to  prosecute  a  suit 
has  in  one  case  been  held  to  preclude  him  from 
obtaining  anv  remedy  against  an  order  of  dis- 
missal, notwithstanding  the  fact  that  curing 
most  of  the  time  he  was  absent  at  the  national 
capital  attending  to  his  senatorial  duties. 
Houston  v.  Jennings,  12  Tex.  487. 

8.  Smith  v.  Kincaid,  4  J.  J-  Marsh.  (Ky.)«39- 

9.  Duff  v.  Duff,  71  Cal.  513;  Miles  v.  Wheeier, 
43  111.  123. 
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stances,  such  as  infancy  and  ignorance,  has  been  deemed  sufficient  to  excuse 
the  plaintiff's  negligence  in  enforcing  his  rights.1  So,  also,  one  who  has  been 
expelled  from  the  state  by  authority  of  law  and  for  many  years  has  not  been 
permitted  to  return  cannot  be  charged  with  laches  during  the  period  of  such 
enforced  absence.8 

5.  Illness.  —  The  illness  of  the  complainant  or  one  under  whom  he  claims 
has  been  held  to  be  an  element  which  will  explain  and  excuse  delay  on  his 
part.3  But  illness  in  the  complainant's  family  necessitating  his  presence 
there  is  no  excuse  for  laches  in  permitting  a  judgment  to  be  entered  against 
him  in  an  action  at  law,  unless  it  is  shown  that  his  actual  presence  was  neces- 
sary in  order  to  make  a  defense. 1 

6.  Pendency  of  Suit.  —  If  the  matter  in  dispute  between  the  parties  has, 
during  the  time  when  the  delay  occurred,  been  the  subject  of  litigation,  the 
plaintiff's  delay  may  be  sufficiently  excused.5  But  delay  pending  the  decision 
of  a  test  case  will  not  constitute  any  excuse  for  the  plaintiff's  laches,  in  the 
absence  of  an  agreement  to  abide  by  the  event  of  such  case.0  And  it  has 
frequently  been  held  that  the  mere  institution  of  a  suit  does  not  of  itself 
relieve  a  person  from  the  charge  of  laches.  If  he  fails  in  the  diligent  prosecu- 
tion of  his  suit,  the  consequences  are  the  same  as  though  no  suit  had  been 
begun.'    But  delay  in  the  prosecution  of  a  suit  may  be  excused  where  the 


1.  Absence  in  Connection  with  Other  Circum- 
stances.—  llallett  v.  Collins,  io  How.  (U.  S.) 
174;  Taylor  v.  Benham,  5  Mow.  (U.  S.)  273; 
Fellows  v.  Hyman,  33  Fed.  Rep.  313;  Copen 
v.  Flesher,  1  Bond  (U.  S.)  440;  Holt  v.  Wil- 
son, 75  Ala.  58;  Sayre  v.  Elyton  Land  Co.,  73 
Ala.  85;  Phillips  v.  Wilmarth,  98  Iowa  32; 
Carr  v.  Bob,  7  Dana  (Ky.)  417. 

In  answer  to  the  question  of  laches,  evi- 
dence will  be  admitted  showing  that  the  party 
who  is  charged  with  laches  was  resident  in 
another  jurisdiction.  Bechtold  v.  Read,  49  N. 
J.  Eq.  in. 

2.  Enforced  Absence.  —  Reorganized  Church 
v.  Christ  Church,  60  Fed.  Rep.  937. 

3.  Illness.  —  Jamison  v.  May,  13  Ark.  600. 
See  also  Watson  v.  Palmer,  5  Ark.  501. 

An  Unavoidable  Accident  which  prevents  one's 
acting  within  the  proper  time  may  excuse  his 
delay.  Monihon  v.  Wakelin,  (Ariz.  1899)  56 
Pac.  Rep.  735. 

4.  Martin  v.  Neblett,  86  Tenn.  383. 

5.  Suit  Pending  in  Regard  to  the  Matter.  — 
Pacific  R.  Co.  v.  Missouri  Pac.  R.  Co.,  in  U. 
S.  505;  Illinois  Grand  Trunk  R.  Co.  v.  Wade, 
140  U.  S.  65;  Gilmer  v.  Morris,  43  Fed.  Rep. 
456;  Pendery  v.  Carleton,  87  Fed.  Rep.  41; 
Hagerman  v.  Bates,  24  Colo.  71;  Colwell  v. 
Miles,  2  Del.  Ch.  no;  Graham  v.  Day,  9  111. 
389;  Comins  v.  Culver,  35  N.  J.  Eq.  94;  State 
v.  Bayonne,  (N.  J.  1886)  3  Atl.  Rep.  123;  Gal- 
loway v.  Barr,  12  Ohio  354;  Schmidt  v.  Heim- 
berger,  21  Pa.  Co.  Ct.  564;  Hunt  ».  Smith,  3 
Rich.  Eq.  (S.  Car.)  465;  Mayo  v.  Carrington, 
19  Gratt.  (Va.)  74;  Hurt  v.  West,  87  Va.  78. 

Proceedings  for  Reassessment.  —  Laches  will 
not  bar  relief  against  an  assessment  for  a 
public  improvement,  where  legal  proceedings 
have  been  pending  for  a  reassessment.  Freverl 
v.  Bayonne,  63  N.  J.  L.  202. 

Suit  in  Federal  Court  Dismissed.  —  The  fact 
that  the  plaintiff  first  commenced  his  suit  in  a 
federal  court,  which  was  dismissed  on  appeal 
for  want  of  jurisdiction,  is  a  circumstance  tend- 
ing to  explain  delay.  Hart  v.  Hawkins,  3  Bibb 
(Ky.)  502,  C  Am.  Dec.  666. 


Discovery  of  Title. —  Lapse  of  time  will  not 
prej  udice  a  person  who  has  title,  while  seeking 
a  discovery  of  thai  title  from  persons  who 
have  possessed  themselves  of  the  evidences  of 
it.    Bond  r.  Hopkins,  I  Sch.  &  Lef.  413. 

6.  Test  Case.  —  Pacific  Bridge  Co.  v.  Jacobus, 
(Cal.  1887)  13  Pac.  Rep.  493.  See  also  Smith 
v.  London,  etc.,  R.  Co.,  I  Kay  408;  Boston, 
etc.,  R.  Co.  v.  Boston,  etc.,  R.  Co.,  65  N.  H. 
393.  But  compare  Cox  v.  Montgomery,  43  111. 
no. 

7.  Where  Institution  of  Suit  —  Delay  in  Prose- 
cution —  England.  —  Moore  v.  Blake,  1  Ball  & 
B.  69. 

United  States.  —  Sullivan  v.  Portland,  etc., 
R.  Co.,  94  U.  S.  806;  Johnston  v.  Standard 
Min.  Co.,  148  U.  S.  360. 

Arkansas.  —  Meyer  v.  Johnson,  60  Ark.  50. 
Colorado.  —  Hagerman  v.  Bates,  24  Colo.  71. 
Georgia.  —  Tinsley  v.  Rice,  105  Ga.  285. 
Illinois.  —  Thomas  v.  Van  Meter,  164  111.  304. 
Iowa.  —  Terrier  v.  Buzick,  6  Iowa  258. 
Kansas.  —  Becker  v.  Hulme,  53  Kan.  574. 
Kentucky.  —  Hawes  v.  Orr,  io  Bush  (Ky.) 
431;  Erhman  v.  Kendrick,  1  Met.  (Ky.)  146; 
Watson  v.  Wilson,  2  Dana  (Ky.)  406,  26  Am. 
Dec.  459;  Baker  v.  Baker,  13  B.  Mon.  (Ky.) 
406;  Farrow  v.  Farrow,  6  B.  Mon.  (Ky.)  482. 

Minnesota.  —  Berkey  v.  St.  Paul  Nat.  Bank, 
54  Minn.  448. 

Missouri.  —  Cockrill  v.  Hutchinson,  135  Mo. 
67,  58  Am.  St.  Rep.  564. 

New  York.  —  Allen  v.  Sanford,  (Supm.  Ct. 
Gen.  T.)  8  N.  Y.  Supp.  182. 
Oregon.  —  Bybee  v.  Summers,  4  Oregon  354. 
Pennsylvania.  —  Schmidt  v.  Heimberger,  21 
Pa.  Co.  Ct.  564. 

Virginia.  —  Dismal  Swamp  Land  Co.  v. 
Macauley,  85  Va.  16. 

Washington.  —  Wooding  Puget  Sound 
Nat.  Bank,  11  Wash.  527. 

But  though  the  litigation,  after  it  is  insti- 
tuted, does  progress  slowly,  the  complainant 
may  not  be  deprived  of  relief,  if  he  is  not  solely 
accountable  for  the  delay.  Pendery  v.  Carle- 
ton,  59  U.  S.  App.  2S8. 
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records  have  been  destroyed  without  fault  on  the  part  of  the  complainant  1 
or  have  been  lost  or  removed  from  the  files  by  some  person  other  than  the 
plaintiff  or  his  attorney.3  •  r  i.- 

7  Negligence  or  Error  of  Attorney.  —  The  plaintiff  cannot,  in  excuse  for  his 
delay  avail  himself  of  the  fact  that  he  had  placed  his  claim  in  the  hands  of  an 
attorney  through  whose  negligence  the  delay  has  occurred.3  Neither  will  the 
mere  fact  that  the  plaintiff  has  received  erroneous  advice  from  a  reputable 
attorney  be  sufficient  to  excuse  unreasonable  delay;4  but  this,  m  connection 
with  other  circumstances  tending  to  allay  suspicion,  may  be  sufficient  to 
relieve  the  plaintiff  from  the  imputation  of  laches.5  _ 

8  Recognition  of  Plaintiff's  Right.  —  Where  positive  evidence  exists,  which 
proves  that  the  defendant  has  all  along  recognized  the  plaintiff  s  right,  delay 
on  the  part  of  the  plaintiff  in  bringing  the  suit  will  be  excused 

9  Delay  by  Agreement  of  Parties.  —  When  the  plaintiff  s  delay  has  taken 
place  in  pursuance  of  an  agreement  with  the  defendant  that  the  latter  will  not 
take  advantage  of  it,  or  under  such  circumstances  as  to  show  an  acquiescence 
therein  by  the  defendant,  no  laches  can  be  imputed  to  the  plaintiff  for  his  fail- 
ure sooner  to  commence  the  suit.7  A  party  cannot  take  advantage  of  delay 
which  he  has  himself  caused  or  to  which  he  has  contributed. 

10  Delay  Caused  by  Act  of  Defendant.  —  If  the  delay  on  the  part  of  the  plain- 
tiff has  been  caused  by  the  act  of  the  defendant,  the  latter  cannot  plead  the 
plaintiffs  laches  as  a  bar  to  the  suit,9  especially  where  actual  hindrance  or 


1.  Records  Destroyed.  —  Johnson  v.  Diversey, 
8"  111.  446;  Clark  v.  Hogle,  52  111.  427;  Logan 
v.  Simmons,  3  Ired.  Eq.  (38  N.  Car.)  487. 

2.  Stewart  v.  Carr,  6  Gill  (Md.)  430;  Cher- 
bonnier  v.  Goodwin,  79  Md.  55. 

3.  Negligence  of  Counsel  —  England.  —  Hux- 
ham  v.  Llewellyn,  21  VV.  R.  77°- 

United  States,—  Ives  v.  Sargent,  119  U.  S. 

^Michigan.  —  Thayer  v.  Swift,  Walk.  (Mich.) 
384. 

Tennessee.  —  Jones  v.  Williamson,  5  Coldw. 
(Tenn.)  371. 

Virginia.  —  Ayres  v.  Morehead,  77  Va.  586; 
Callaway  v.  Alexander,  8  Leigh  (Va.)  114,  31 
Am.  Dec.  640;  Wallace  v.  Richmond,  26  Gratt. 
(Va.)67. 

But  compare  Cox  v.  Montgomery,  43  I11-  II0- 
See  generally  the  title  Attorney  and  Client, 
vol.  3,  p.  278. 

4.  Erroneous  Legal  Advice.  —  Breit  v.  Yeaton, 
101  111.  242.  See  also  Holden's  Estate,  37 
Wis.  98.  .   .  , 

5.  Dinwiddie  v.  Self,  145  HI-  290;  Whitndge 
v.  Whitridge,  76  Md.  54.  . 

6.  Where  Defendant  Recognized  Plaintiffs  Right 
—  United  States.  —  Silsby  v.  Young,  3  Cranch 
(U.  S.)  249. 

California.  —  Hovey  v.  Bradbury,  112  Cal. 
620. 

Connecticut.  —  Callender  v.  Colegrove,  17 
Conn.  1. 

Indiana.  —  Schautz  v.  Keener,  87  Ind.  258; 
Koons  v.  Blanton,  129  Ind.  383;  Bennett  v. 
Welch,  25  Ind.  140,  87  Am.  Dec.  354. 

Iowa.  —  Citizens'  Sav.  Bank  v.  Stewart,  90 
Iowa  467. 

Tennessee.  —  Bedford  County  v.  Nashville, 
etc.,  R.  Co.,  14  Lea  (Tenn.)  525. 

Texas.  —  Riggs  v.  Pope,  3  Tex.  Civ.  App. 
179;  Franklin  v.  Piper,  5  Tex.  Civ.  App.  253. 

Virginia.  —  Green  v.  Griffin,  (Va.  1894)  20  S. 
E.  Rep.  775;  Griffin  v.  Macaulay,  7  Gratt.  (Va.) 
476;  Beverly  v.  Rhodes,  86  Va.  415. 


Forfeiture  of  Shares.  —  A  shareholder  in  a 
company  became  bankrupt,  but  his  shares 
were  not  forfeited,  but  were  carried  in  the 
books  of  the  company  to  a  separate  account. 
He  was  regularly  credited  with  the  dividends 
which  became  payable  in  respect  of  the  shares. 
It  was  held  that  his  assignees  were  entitled 
to  the  shares  and  accumulated  dividends, 
although  twenty  years  had  elapsed  since  any 
claim  had  been  made.  Penny  v.  Pickwick,  16 
Beav.  246. 

7  Delay  by  Agreement  of  Parties.  —  Nance  v. 
Dunlavy,  7  Blackf.  (Ind.)  172;  Williston  v. 
Williston,  41  Barb.  (N.  Y.)  635;  Lyon  v.  Lyon. 
8  Ired.  Eq.  (43  N.  Car.)  201;  Craig  v.  Leiper,  2 
Yerg.  (Tenn.)  193,  24  Am.  Dec.  479- 

8.  Pendery  v.  Carleton,  87  Fed.  Rep.  41; 
Richards  v.  Hatfield,  40  Neb.  879. 

9  Where  Defendant  Responsible  for  Delay  — 
Ensland.—  Gunter  v.  Halsey,  Ambl.  586;  Wil- 
liams v.  Jersey,  10  L.  J.  Ch.  149;  Aity.-Gen. 
v.  Birmingham  Borough  Council,  4  KaY  &  J- 
528-  Morse  v.  Merest,  6  Madd.  26. 

United  States.  —  Loring  v.  Palmer,  118  U.  b. 
321-  Gunton  v.  Carroll,  101  U.  S.  426;  Pendeiy 
v.  Carleton,  87  Fed.  Rep.  41;  Townsend  v. 
Vanderwerker,  160  U.  S.  171. 

Alabama.  —  Powell  v.  Higley,  90  Ala.  103. 

Arkansas.  —  Duke  v.  State,  56  Ark.  485. 
Connecticut.  —  Callender   v.   Colegrove,  17 

Conn.  1.  _  .  , 

Delaware.  —  Kinney  v.  Redden,  2  Del.  Ch.  46. 

Illinois.  —  Berry  v.  Lovi,  107  111.  612;  Ditto 
v.  Harding,  73  HI-  "7;  Dickerman  v.  Burgess, 
20  111.  266;  Lancaster  v.  Roberts,  144  "l-  2I3; 
Tilton  v.  Stein,  87  HI-  122. 

Maryland.  —  Glenn  v.  Smithy  McL^°.-f 

Michigan.  —  Chase  v. 
285. 

Mississippi.  —  Sugg  v. 

^Nebraska.  —  Richards  v.  Hatfield,  40  Neb. 

^New  Jersey.  -  Hubbard  v.  Clark,  (N.  J.  1880) 
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LACHES. 
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impediment  has  been  caused  by  fraud  or  concealment.1 

11.  Negotiation  for  Compromise.  —  Delay  in  filing  a  bill  may  be  explained  by 
negotiations  which  have  taken  place  between  the  parties  with  a  view  to  a  com- 
promise.2 And  it  would  appear  that  the  plaintiff  may  explain  his  delay  by 
showing  that  it  was  consumed  in  repeated  efforts  to  obtain  redress  from  the 
defendant  without  litigation,3  inasmuch  as  a  complainant  is  justified  in  exhaust- 
ing persuasion  before  resorting  to  litigation  to  enforce  his  rights.4  It  has 
been  held,  however,  that  this  is  not  a  sufficient  excuse  for  delay  where  there 
has  been  no  reasonable  ground  of  hope  for  an  amicable  settlement  of  the 
matters  in  dispute,5  or  where  the  negotiation  was  about  a  matter  which  was 
not  the  real  cause  of  the  delay.6 

12.  Waiver  by  Defendant.  —  The  defendant  may,  by  his  failure  to  object  at 
the  proper  time,  waive  his  right  to  take  advantage  of  the  plaintiff's  unreason- 
able delay  in  bringing  suit.7  And  where  the  defendant  in  an  action  pleads  a 
set-off  or  counterclaim  arising  out  of  the  matter  in  dispute,  the  plaintiff  can- 
not take  advantage  of  the  objection  that  such  claim  is  barred  by  lapse  of  time.** 

13.  Continuing  Influence.  —  When  the  claim  of  the  plaintiff  arises  from  an 
abuse  by  the  defendant  of  a  confidence  reposed  in  him,  or  from  circumstances 
of  oppression  exercised  by  the  latter,  lapse  of  time  will  not  prevent  relief  when 
the  influence  by  the  undue  exertion  of  which  the  defendant  was  benefited,  con- 
tinues to  exist  until  within  a  reasonable  time  of  instituting  an  action.9 

14.  Right  of  Action  Immature.  —  A  party  cannot  be  charged  with  laches  so 


7  Atl.  Rep.  26;  Foster  v.  Knowles,  42  N.  J. 
Eq.  226;  State  v.  Bayonne,  (N.  J.  1886)  2  Cent. 
Rep.  710;  Hall  v.  Otterson,  52  N.  J.  Eq.  522; 
Dynan  v.  McCulloch,  46  N.  J.  Eq.  11. 

New  York.  —  Johnston  v.  Trask,  116  N.  Y. 
136,  15  Am.  St.  Rep.  394;  Marks  v.  Pell,  1 
Johns.  Ch.  (N.  Y.)  594. 

North  Carolina.  —  Lyon  v.  Lyon,  8  Ired.  Eq. 
(43  N.  Car.)  201. 

Tennessee.  —  Stokes  v.  Lebanon,  etc.,  Turn- 
pike Co.,  6  Humph.  (Tenn.)  241. 

Vermont.  —  Fletcher  v.  Warren,  18  Vt.  45. 

Virginia.  —  Wissler  v.  Craig,  80  Va.  22. 

See  also  Pierce  v.  Morse,  65  N.  H.  196. 

The  Promise  of  the  Defendant  to  Rectify  the 
Matters  complained  of  is  sufficient  to  excuse 
any  delay  which  may  have  taken  place  in 
reliance  thereon.  Callender  v.  Colegrove,  17 
Conn.  1 ;  State  v.  Bayonne,  (N.  J.  1886)  2  Cent. 
Rep.  710. 

1.  United  States.  —  Wagner  v.  Baird,  7  How. 
(U.  S.)  234;  Badger  v.  Badger,  2  Wall.  (U.  S.)  87. 

Alabama.  — Johnson  v.  Toulmin,  18  Ala.  50, 
52  Am.  Dec.  212. 

Connecticut  —  Phalen  v.  Clark,  19  Conn.  421, 
50  Am.  Dec.  253. 

Iowa.  —  Brayley  v.  Ross,  33  Iowa  505. 

Maryland.  —  Richardson  v.  Jones,  3  Gill  & 
J.  (Md.)  163,  22  Am.  Dec.  293. 

Pennsylvania.  —  Ferris  v.  Henderson,  12  Pa. 
St.  49;  Wilson  v.  Keely,  5  Pa.  Co.  Ct.  106. 

Virginia. — Jones  v.  Jones,  92  Va.  590. 

Washington,  —  Rigney  v.  Tacoma  Light,  etc., 
Co.,  9  Wash.  576. 

2.  Attempts  to  Compromise.  —  Hoghton  v. 
Hoghton,  15  Beav.  278.  See  also  Southcomb 
v.  Exeter,  6  Hare  213;  McMurray  v.  Spicer,  L. 
R.  5  Eq.  527;  Lehmann  v.  McArthur,  L.  R.  3 
Ch.  504;  Lee  v.  Haley,  18  W.  R.  181;  Mifflin 
County  Nat.  Bank  v.  Fourth  St.  Nat.  Bank,  8 
Pa.  Dist.  477,  22  Pa.  Co.  Ct.  495. 

3.  Thompson  v.  Marshall,  36  Ala.  504,  76 
Am.  Dec.  328;  Carbine  v.  McCoy,  85  Ga.  185; 


Springer  v.  Springer,  114  111.  55°;  Kline  v. 
Cutler,  34  N.  J.  Eq.  329;  Douglass  v.  Ferris, 
138  N.  Y.  192,  34  Am.  St.  Rep.  435;  Coffman 
v.  Shafer,  29  Gratt.  (Va.)  173;  Young  v.  Chi- 
cago, etc.,  R.  Co.,  28  Wis.  171. 

4.  Metropolitan  Lumber  Co.  v.  Lake  Superior 
Ship  Canal,  etc.,  Co.,  101  Mich.  577;  Stock  v. 
Jefferson  Tp.,  114  Mich.  357;  Farrand,  etc., 
Organ  Co.  v.  Board  of  Church  Extension,  17 
Utah  469. 

5.  Mackall  v.  Casilear,  137  U.  S.  567. 

6.  Gee  v.  Pearse,  2  De  G.  &  Sm.  325. 

7.  Waiver  of  Objection.  —  Allender  v.  Trinity 
Church,  3  Gill  (Md.)  166;  Moore  v.  Greene 
County,  87  N.  Car.  209;  Mulliday  v.  Machir.  4 
Gratt.  (Va.)  1;  Durand  v.  Sage,  11  Wis.  151. 
See  also  Schloetterer  v.  Wagner,  (N.  J.  1891)  21 
Atl.  Rep.  863;  Voorhees  v.  De  Meyer,  2  Barb. 
(N.  Y.)  37. 

8.  Richardson  v.  Bleight,  8  B.  Mon.  (Ky.) 

580. 

9.  Where  Original  Influence  Continues  —  Eng- 
land. —  Aylward  v.  Kearney,  2  Ball  &  B.  463; 
Roche  v.  O'Brien,  1  Ball  &  B.  330,  339;  Bla- 
grave  v.  Routh,  2  Kay  &  J.  509,  8  De  G.  M.  & 
G.  620:  Kempson  v.  Ashbee,  L.  R.  10  Ch.  15; 
Turner  v.  Collins,  L.  R.  7  Ch.  341;  Wood_». 
Downes,  18  Ves.  Jr.  120;  Gowland  v.  De  Faria, 
17  Ves.  Jr.  20;  Purcell  v.  M'Namara,  14  Ves. 
Jr.  91;  Hatch  v.  Hatch,  9  Ves.  Jr.  292;  Crowe 
v.  Ballard,  1  Ves.  Jr.  215;  Jones  v.  Moffett,  3 
J.  Si  La  T.  636. 

Colorado.  —  Sears  v.  Hicklin,  13  Colo.  143. 
Mary  land.—  High  be  rger  v.  Stiffier,  21  Md. 
338,  83  Am.  Dec.  593- 

Missouri.  —  Naplon  v.  Leaton,  71  Mo.  358; 
Bradshaw  v.  Yates,  67  Mo.  221. 

Pennsylvania.  —  Ischy's  Estate,  17  Pa.  Co. 
Ci.  316. 

No  laches  will  be  imputed  10  the  complain- 
ant so  long  as  he  is  presumed  to  act  under  the 
original  pressure.    Bell  v.  Campbell,  123  Mo. 
1,  45  Am.  St.  Rep.  505. 
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long  as  his  interest  is  of  such  a  nature  that  it  cannot  be  enforced  by  action; 1 
but  if  he  has  the  means  at  all  times  of  making  his  cause  of  action  perfect  he 
cannot  postpone  indefinitely  the  time  for  enforcing  his  rights.* 

15  Prudential  Reasons.  —  The  excuse  that  the  plaintiff  refrained  for  pruden- 
tial reasons  from  asserting  his  rights  is  entitled  to  less  favorable  consideration 
bv  a  court  of  equity  than  if  his  conduct  had  been  that  of  mere  inaction.-* 

16  Relationship 'of  Parties.  —  The  relationship  of  the  parties  and  the  fact 
that  they  are  members  of  the  same  family  has  an  important  bearing  on  the 
question  of  laches,4  a  delay  under  such  circumstances  not  being  so  strictly 
regarded  as  where  the  parties  are  strangers  to  each  other.3  But  if  the  delay 
is  Sufficiently  great  to  destroy  evidence,  it  will,  even  in  a  question  with  a  kins- 
man, be  such  as  to  require  a  court  of  equity  to  refuse  relief. 

17  Suspension  of  Judicial  Business.  —  Where  the  business  of  the  courts  has 
been  interrupted,  as  by  the  existence  of  civil  war,  and  parties  have  thereby 
been  prevented  from  enforcing  their  rights,  laches  cannot  be  imputed  to  them 
for  such  delay,7  but  the  rule  of  diligence  requires  that  they  shall  act  promptly 
after  the  regular  administration  of  justice  is  resumed.8  _ 

18  Ignorance  of  Facts  —  General  Rule.  —  Laches  cannot  be  imputed  to  one 
who  was  ignorant  of  his  rights,  and  for  that  reason  alone  failed  to  assert  them. 


1.  Where  Right  of  Action  Immature.  —  Kirwan 
v  Kennedy,  Ir.  R.  3  Eq.  472;  Southern  Pac. 
R  Co.  v.  Stanley,  49  Fed.  Rep.  263;  Shackel- 
ford v.  Bullock,  34  Ala.  418;  Hillough  v.  Hin- 
ton,  54  Ark.  65,  26  Am.  St.  Rep.  17;  Anderson 
v  Northrop,  30  Fla.  612;  Tenk  v.  Lock,  26  111. 
App.  216;  Applegate  v.  Applegate,  107  Iowa 
312-  Bowie  v.  Stonestreet,  6  Md.  418,  61  Am. 
Dec.  318;  Hemphill  v.  Halford,  88  Mich.  293; 
Reynolds  v.  Pettyjohn,  79  Va.  327;  Heyl  v. 
Goelz,  97  Wis.  327.  See  also  Wichua  Land, 
etc.,  Co.  v.  Ward,  1  Tex.  Civ.  App.  307. 

The  Heirs  of  an  Insane  Person  cannot  be 
charged  with  laches  in  not  bringing  an  action 
during  his  life  to  set  aside  a  conveyance  of 
land  made  by  his  guardian,  for  ihey  had  110 
right  of  action  until  the  death  of  the  ward. 
Heyl  v.  Goelz,  97  Wis.  327.  Nor  for  failure  to 
bring  an  action  to  prevent  waste  on  the  luna- 
tic's land  during  his  lifetime.  Clark  v.  Crout, 
34  S.  Car.  417. 

So  the  Heirs  of  a  Deceased  Married  Woman  are 
not  chargeable  with  laches  for  acquiescing  in 
the  occupation  of  her  land  by  the  tenant  by 
the  curtesy  during  his  life.  Irick  v.  Clement, 
49  N.  J.  Eq.  590;  Hall  v.  Otterson,  52  N.  J.  Eq. 
522;  Ball  v.  Ball.  20  R.  I.  520. 

Remaindermen  are  not  guilty  of  laches  in  pro- 
ceeding to  set  aside  an  illegal  sale  until  the 
termination  of  the  particular  estate.  Borders 
v.  Hodges,  154  111.  498;  Lindell  Real  Estate 
Co.  v.  Lindell,  142  Mo.  61;  Walker  v.  Fraser, 
7  Rich.  Eq.  (S.  Car.)  230. 

2.  May  Not  Postpone  Action  Indefinitely.  — 
Hintrager  v.  Traut,  69  Iowa  74°;  Palmer  v. 
Palmer,  36  Mich.  487;  Steele  v.  Steele,  25  Pa. 
St.  154;  Morrison  v.  Mullin,  34  Pa.  St.  12; 
Rhines  v.  Evans,  66  Pa.  St.  195,  5  Am.  Rep. 
364.  See  also  Kirby  v.  Lake  Shore,  etc.,  R. 
Co.,  120  U.  S.  130;  Baker  v.  Johnson  County, 
33  Iowa  151;  Lower  v.  Miller,  66  Iowa  408; 
Garretsville  First  Nat.  Bank  v.  Greene,  64 
Iowa  445. 

3.  Lane,  etc.,  Co.  v.  Locke,  150  U.  S.  201; 
Thorn  Wire  Hedge  Co.  v.  Washburn,  etc., 
Mgf.  Co.,  159  U.  S.  444- 

4.  Relationship  of  Parties.  —  Yeaton  v.  Yeaton, 

18  C.  of  L.— 8 


4  111.  App.  579;  Van  Buskirk  v.  Van  Buskirk. 
148  111.  9;  Wright  v.  Wright,  37  Mich.  55. 

5.  Laver  v.  Fielder,  9  Jur.  N.  S.  190,  11  W. 
R.  245,  7  L.  T.  N.  S.  602;  Dugan  v.  O'Donnell, 
68  Fed.  Rep.  983;  Ryder  v.  Emrich,  104  111. 
470-  Connar  v.  Leach,  84  Md.  571;  Bowie*/. 
Stonestreet,  6  Md.  418,  61  Am.  Dec.  318;  Tate 
v  Tate,  1  Dev.  &  B.  Eq.  (21  N.  Car.)  22;  Pas- 
chall  v  Hinderer,  28  Ohio  St.  568;  Ischy's  Es- 
tate 17  Pa.  Co.  Ct.  316,  5  Pa.  Dist.  16;  Prewitt 
v  Bunch,  101  Tenn.  723;  Vaughn  v.  Tale, 
(Tenn.  Ch.  1896)  36  S.  W.  Rep.  748;  Fawcett 
v.  Fawcett,  85  Wis.  332,  39  Am.  St.  Rep.  844. 

A  Married  Woman  is  excusable  for  considera- 
ble hesitation  in  making  a  charge  of  fraud 
against  her  husband  with  whom  she  is  still 
living.    Connar  v.  Leach,  84  Md.  571. 

6.  Dugan  v.  O'Donnell,  68  Fed.  Rep.  990; 
Mackall  v.  Casilear,  137  U.  S.  5&7- 

Loss  of  Evidence.  —  Eleven  years  unexcused 
delay  in  filing  a  bill  to  set  aside  a  deed  or  mort- 
gage is  such  laches,  even  among  kinsmen,  as 
will  defeat  the  bill,  if  meanwhile  important 
evidence  has  been  lost  by  it.    Haff  v.  Haff,  54 

Mich.  511.  .  „  ,, 

7.  Interruption  of  Business  of  Courts.  —  Byrne 
v  Edmonds,  23  Gratt.  (Va.)  200. 

8.  Carlisle  v.  Hart,  27  Tex.  350. 

9.  Ignorance  —  England.  —  Bulli  Coal  Min. 
Co.  v.  Osborne,  (1899)  A.  C.  351. 

United  States.  —  Lasher  v.  McCreerv,  66  Fed. 
Rep.  841;  Ritchie  v.  Sayers,  100  Fed.  Rep.  520; 
Halstead  v.  Grinnan,  152  U.  S.  412;  Moore  v. 
Crawford,  130  U.  S.  122;  Doggett  v.  Emerson, 
3  Story  (U.  S.)  700. 

Alabama.  —  Stone  v.  Hale,  17  Ala  557.  5* 
Am  Dec.  185;  Martin  v.  Martin,  35  Ala.  560; 
Cowan  v.  Sapp,  74  Ala.  44;  Holt  v.  Wilson,  75 

kX Arkansas.  —  McKneely  v,  Terry,  61  Ark.  527. 

California.  -  Duff  v.  Duff,  87  Cal.  104;  Tarke 
v.  Bingham,  123  Cal.  163;  Crowther  v.  Row- 
landson,  27  Cal.  376. 

Connecticut.—  Stedwell  v.  Anderson,  21  Conn. 

-  Lane  v.  Latimer,  41  Ga.  171. 
Middaugh  v.  Fox,  135  VI.  344; 
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Illinois. 
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Must  Show  Reasons  for  Remaining  Ignorant,  Etc.  —  When  a  party  relies  on  ignorance 
of  facts  material  to  his  rights,  as  an  excuse  for  his  laches  and  delay  in  assert- 
ing them,  he  must  show  why  he  was  so  long  ignorant,  and  acquit  himself  of  all 
knowledge  of  facts  which  would  have  put  him  on  inquiry,  and  must  show  how 
and  when  he  first  acquired  a  knowledge  of  the  facts.1 

Knowledge  Obtainable  upon  Inquiry.  —  And  where  the  question  of  laches  is  in 
issue,  the  plaintiff  is  also  chargeable  with  such  knowledge  as  he  might  have 
obtained  upon  inquiry,  provided  the  facts  already  known  by  him  were  such  as 
to  put  a  man  of  ordinary  prudence  upon  inquiry.3 


Lurton  v.  Rodgers,  139  111.  554,  32  Am.  St. 
Rep.  214;  Sutherland  v.  Reeve,  151  HI.  384 
Berry  v.  Lovi,  107  111.  612. 

Iowa.  —  Carries  v.  Mitchell,  82  Iowa  601 
Dice  v.  Brown,  q8  Iowa  297. 

Kentucky.  —  Whaley  v.  Eliot,  1  A.  K.  Marsh 
(Ky.)  343,  10  Am.  Dec.  737;  Spalding  v.  St 
Joseph's  Industrial  School,  (Ky.  1899)  54  S.  W 
Rep.  200. 

Maine.  —  Potter  v.  Titcomb,  11  Me.  157. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v.  Trim- 
ble, 51  Md.  99. 

Missouri.  —  Ramsey  v.  Thompson  Mfg.  Co., 
116  Mo.  313. 

New  York.  —  Knauer  v.  Globe  Mut.  L.  Ins. 
Co.,  48  N.  Y.  Super.  Ct.  454. 

North  Dakota.  —  Engstad  v.  Dinnie,  8  N. 
Dak.  1. 

Tennessee.  —  Carter  v.  Chattanooga,  (Tenn. 
Ch.  1897)  48  S.  W.  Rep.  117. 

Texas.  —  Howe  v.  Rogers,  32  Tex.  218. 

Virginia.  —  Lamar  v.  Hale,  79  Va.  147; 
Moorman  v.  Arthur,  90  Va.  455. 

Wisconsin.  —  Ellis  v.  Southwestern  Land 
Co.,  102  Wis.  400. 

See  also  supra,  this  title.  Essential  Elements 
—  Knowledge;  and  infra,  this  section,  Fraud. 

1.  Reasons  for  Ignorance  —  When  and  How 
Knowledge  Obtained —  United  Slates.  —  Badger 
v.  Badger,  2  Wall.  (U.  S.)  87;  Fisher  v.  Boody, 
1  Curt.  (U.  S.)  206;  Carr  v.  Hillon,  1  Curt. 
(U.  S.)  390;  Stearns  v.  Page,  7  How.  (U.  S.) 
819;  Ware  v.  Gah'eston  City  Co.,  146  U.  S. 
102;  Moore  v.  Greene,  19  How.  (U.  S.)  69; 
Beaubien  v.  Beaubien,  23  How.  (U.  S.)  190; 
New  Albany  v.  Burke,  11  Wall.  (U.  S.)  107; 
Foster  v.  Mansfield,  etc.,  R.  Co.,  146  U.  S. 
88;  Godden  v.  Kimmell,  99  U.  S.  201;  Wood 
v.  Carpenter,  101  U.  S.  135;  Hardt  v.  Heid- 
weyer,  152  U.  S.  547;  Landsdale  v.  Smith,  106 
U.  S.  391;  Hammond  v.  Hopkins,  143  U.  S. 
224;  Felix  v.  Patrick,  145  U.  S.  317;  Bangs  v. 
Loveridge,  60  lred.  Rep.  963. 

Alabama.  —  James  v.  James,  55  Ala.  525, 
Martin  v.  Branch  Bank,  31  Ala.  115. 

Missouri.  —  Bliss  v.  Prichard,  67  Mo.  181. 

Oregon.  —  Loomis  v.  Rosenthal,  34  Oregon 
601. 

Wisconsin. — Melms  v.  Pabst  Brewing  Co., 
93  Wis.  153,  57  Am.  St.  Rep.  899. 

2.  Facts  Sufficient  to  Put  One  on  Inquiry  — 
England.  —  Kennedy  v.  Green,  3  Myl.  &  K.  699; 
Erlanger  v.  New  Sombrero  Phosphate  Co.,  3 
App.  Cas.  1231;  Harries  v.  Bryant,  4  Russ.  89; 
Denys  v.  Shuckburgh,  4  Y.  &  C.  Exch.  42,  5 
Jur.  21;  Sawyer  v.  Birchmore,  2  Myl.  &  C. 
611;  Martin  v.  Pycroft,  2  De  G.  M.  &  G.  785, 
16  Jur.  1125,  22  L.  J.  Ch.  94. 

United  States.  —  Carr  v.  Hilton,  1  Curt.  (U. 
S.)  390;  Wood  v.  Carpenter,  101  U.  S.   141 ; 


Johnston  v.  Standard  Min.  Co.,  148  U.  S.  370; 
Lant  v.  Manley,  71  Fed.  Rep.  7;  McMonagle 
v.  McGlinn,  85  Fed.  Rep.  88;  Ware  v.  Galves- 
ton City  Co.,  146  U.  S.  102;  Hiller  v.  Ladd,  56 
U.  S.  App.  683,  85  Fed.  Rep.  703;  New  Albany 
v.  Burke,  11  Wall.  (U.  S.)  107;  Veazie  v.  Wil- 
liams, 8  How.  (U.  S.)  134;  Upton  v.  Tribilcock, 
91  U.  S,  45;  McQuiddy  v.  Ware,  20  Wall.  (U. 
S.)  14;  Foster  v.  Mansfield,  etc.,  R.  Co.,  146 
U.  S.  88;  Sage  v.  Winona,  etc.  R.  Co.,  19  U. 
S.  App.  1,  58  Fed.  Rep.  297;  Streight  v.  Junk, 
59  Fed.  Rep.  321;  Towle  v.  Park,  48  Fed.  Rep. 
789;  Fuller  v.  Montague,  53  Fed.  Rep.  204 
(affirmed  59  Fed.  Rep.  2J2,  16  U.  S.  App.  391); 
Wetzel  v.  Minnesota  R.  Transfer  Co.,  27  U.  S. 
App.  594,  65  Fed.  Rep.  23;  Amory  v.  Amory, 
6  Biss.  (U.  S.)  174;  Norris  v.  Haggin,  12  Sawy. 
(U.  S.)  53;  Weber  v.  Gratton,  85  Fed.  Rep.  808; 
Alger  v.  Anderson,  78  Fed.  Rep.  729;  Baker 
Cummings,  169  U.  S.  189;  Swift  v.  Smith, 
49  U.  S.  App.  181;  Taylors/.  Holmes,  127  U.  S. 
489;  Halstead  v.  Grinnan,  152  U.  S.  412. 

California.  —  Lee  v.  McClelland,  120  Cal. 
147;  Burling  v.  Newlands,  (Cal.  1895)  39  Pac. 
Rep.  49;  Champion  v.  Woods,  79  Cal.  17,  12 
Am.  St.  Rep.  126. 

Georgia.  —  Gorman  v.  McAuliffe,  93  Ga.  295; 
Edmonds  v.  Goodwyn,  28  Ga.  38. 

Illinois.  —  Ulrich  v.  Cress,  85  111.  App.  101. 
Indiana.  —  Patten  v.  Stewart,  24  Ind.  332; 
Baiton  v.  Simmons,  14  Ind.  49;  Robinson  v. 
Reinhart,  137  Ind.  674;  Jarboe  v.  Kepler,  4 
Ind.  177;  Beaver  v.  Trittipo,  24  Ind.  41;  Parks 
v.  Evansville,  etc.,  R.  Co.,  23  Ind.  567. 

Kentucky.  —  Hite  v.  Hite,  1  B.  Mon.  (Ky.) 
177;  Kirby  v.  Jacobs,  13  B.  Mon.  (Ky.)  435. 

Michigan.  —  Lambert  v.  Weber,  83  Mich. 
395 ;  Pittsburgh,  etc  ,  Iron  Co.  v.  Lake  Superior 
Iron  Co.,  118  Mich.  109. 

Minnesota.  —  Dunn  v.  State  Bank,  59  Minn. 
221. 

New  Jersey.  —  Wilkinson  v.  Sherman,  45  N. 
J.  Eq.  413;  Wilkinson  Scudder,  47  N.  J.  Eq. 
324- 

New  Mexico.  —  Wells,  etc.,  Co.'s  Express  v. 
Walker,  9  N.  Mex.  456. 

New  York.  —  New  York  Bank  Note  Co.  v. 
Hamilton  Bank  Note  Engraving,  etc.,  Co.,  28 
N.  Y.  App.  Div.  426. 

Ohio.  — Jaeger  v.  Hardy,  48  Ohio  St.  335. 
Oregon.  —  Weiss  v.  Bethel,  8  Oregon  522. 
Pennsylvania.  —  Geddes's  Appeal,  80  Pa.  St. 
442;  Hilliard  v.  Allegheny  Geometrical  Wood 
Carving  Co.,  173  Pa.  St.  1. 

South  Carolina.  —  McLure  v.  Ashby,  7  Rich. 
Eq.  (S.  Car.)  430. 

Tennessee.  —  Woodfolk   v.    Marley,  (Tenn. 
Ch.  1896)  39  S.  W.  Rep.  747;  Underhill  v.  Nel- 
son, 1  Lea  (Tenn.)  98;  Peak  v.   Bullard,  2 
Humph.  (Tenn.)  41. 
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Matters  of  Public  Record  are  constructive  notice  of  their  contents,  unless  the 
party  whose  fraud  is  complained  of  has  been  guilty  of  some  affirmative  act  of 
deception  to  prevent  suspicion  and  inquiry;  but  they  do  not  amount  to  con- 
structive notice  of  fraudulent  concealment  unless  an  inspection  of  them  would 
reveal  to  a  reasonably  prudent  man  sufficient  evidence  thereof  to  put  him 
upon  further  inquiry.1 

Whatever  Is  Notice  Enough  to  Excite  Attention,  and  put  the  party  on  his  guard,  and 
call  for  inquiry,  is  notice  of  everything  to  which  such  inquiry  might  have  led. 
When  a  person  has  sufficient  knowledge  to  lead  him  to  a  fact,  he  shall  be 
deemed  conversant  with  it.3 

Defendant  under  Obligation  to  Disclose.  —  But  this  rule  does  not  apply  where  the 
defendant  was  under  obligation  to  disclose  the  facts  to  the  plaintiff  without 

inquiry.3  .  . 

19.  Fraud  —  Ignorance  of  Fraud.  —  It  may  be  laid  down  as  a  general  principle, 
that  in  cases  of  fraud  mere  lapse  of  time,  however  long  continued,  will  not 
bar  the  defrauded  party's  right  to  relief,  while  he  remains  ignorant  of  the  fraud 
and  has  no  knowledge  of  facts  which  would  lead  a  reasonably  prudent  man  to 
the  discovery  of  it.4 


Texas.  —  McDonald  v.  McGuire,  8  Tex.  361 ; 
Smhh  v.  Talboi.,  18  Tex.  774;  Hill  v.  Moore, 
85  Tex.  335;  Campbell  v.  Houchin,  (Tex.  Civ. 
App.  1896)  35  S.  W.  Rep.  753;  Dean  v.  Cren- 
shaw,  47  Tex.  10. 

Virginia.  —  Orr  v.  Pennington,  93  Va.  268. 

Washington.  —  Sackman  v.  Campbell.  15 
Wash.  57. 

West  Virginia.  —  Shriver  v.  Garrison,  30  W. 
Va.  456. 

Wisconsin.  —  Melms  v.  Pabst  Brewing  Co., 
93  Wis.  153,  57  Am.  St.  Rep.  S99;  llolden's 
Estate,  37  Wis.  98. 

And  see  supra,  this  title,  Essential  Elements 
—  JCnoivledge. 

1.  Public  Records  —  United  States.  —  Wood  v. 
Carpenter,  101  U.  S.  135;  Graham  v.  Boston, 
elc,  R.  Co.,  14  Fed.  Rep.  753;  Lant  v.  Manley, 
71  Fed.  Rep.  7,  75  Fed.  Rep.  627,  43  U.  S.  App. 
623;  Leavenworth  County  v.  Chicago,  etc.,  R. 
Co.,  18  Fed.  Rep.  209;  Christ  Church  v.  Re- 
organ  ized  Church,  36  U.  S.  App.  379,  /O  Fed. 
Rep.  179;  Johnson  v.  Florida  Transit,  etc.,  R. 
Co.,  18  Fed.  Rep.  821;  Eiffert  v.  Craps,  8  U.  S. 
App.  436,  58  Fed.  Rep.  470;  Galbes  v.  Girard, 
46  Fed.  Rep.  500. 

California.  —  Vigoureux  v.  Murphy,  54  Cal. 

346. 

Iowa.  —  Mickel  v.  Walraven,  92  Iowa  423; 
Bacon  v.  Chase,  83  Iowa  521. 

Kentucky.  —  Poynter  if.  Mallory,  (Ky.  1898) 
45  S.  W.  Rep.  1042. 

Minnesota.  —  Myrick  v.  Edmundson,  2  Minn. 
259;  Marcotte  v.  Hartman,  46  Minn.  202. 

Mississippi.— Fleming  v.  Grafton,  54  Miss.  79. 

Missouri.  —  Hughes  v.  Littrell,  75  Mo.  573; 
Rogers  v.  Brown,  61  Mo.  187. 

New  Jersey.  —  Barton  v.  Long,  45  N.  J.  Eq. 
841. 

New  York.  —  Erickson  v.  Quinn,  47  N.  Y. 
410. 

Oregon.  —  Loomis  v.  Rosenthal,  34  Oregon 
585. 

Pennsylvania.  —  Binney  v.  Brown,  116  Pa. 
St.  169. 

South  Carolina.  —  Godbold  v.  Lambert.  8 
Rich.  Eq.  (S.  Car.)  155,  70  Am.  Dec.  192; 
Means  v.  Feaster,  4  S.  Car.  249. 

Texas.  —  Hinee  v.  Thorn,  57  Tex.  98. 
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Virginia.  —  Wallace  v.  Richmond,  26  Gratt. 
(Va.)  67. 

See  also  Bowers  v.  Cutler,  165  Mass.  441. 
2.  Extent  of  Inquiry  —  England.  —  Kennedy 
v.  Green,  3  Myl.  &  K.  699. 

United  States.  —  Wood  v.  Carpenter,  101  U. 
S.  135;  Rugan  v.  Sabin,  10  U.  S.  App.  519; 
Scheftel  v.  Hays,  19  U.  S.  App.  220;  Wetzel 
v.  Minnesota  R.  Transfer  Co.,  27  U.  S.  App. 
594;  Percy  v.  Cockrill,  10  U.  S.  App.  574; 
Metropolitan  Bank  v.  St.  Louis  Dispatch  Co., 
149  U.  S.  436;  Felix  v.  Patrick,  145  U.  S.  317; 
Johnston  v.  Standard  Min.  Co.,  148  U.  S.  360; 
Acme  Flexible  Clasp  Co.  v.  Cary  Mfg.  Co.,  99 
Fed.  Rep.  500;  Swift  v.  Smith,  79  Fed.  Rep. 
709;  Carr  v.  Hilton,  1  Curt.  (U.  S.)  393'.  The 
Brig  Ploughboy,  1  Gall.  (U.  S.)  4';  Hinde 
v.  Vattier,  1  McLean  (U.  S.)  118;  Bowman  v. 
VVathen,  2  McLean  (U.  S.)  376;  Nonis  w.  Hag- 
gin,  28  Fed.  Rep.  275;  Livingston  v.  Salisbury 
Ore  Bed,  16  Blatchf.  (U.  S.)  549- 

Alabama.  —  Duncan  v.  Williams,  8g  Ala.  341. 

Arkansas.  —  McKneely  v.  Terry,  61  Ark.  527. 

Michigan.  —  Corby  v.  Trombley,  no  Mich. 
292. 

Minnesota.  —  Shakopee  First  Nat.  Bank  v. 
Strait,  71  Minn.  69. 

Mississippi.  —  Demourelle  v.  Piazza,  (Miss. 
1900)  27  So.  Rep.  623. 

3.  Krohn  v.  Williamson,  62  Fed.  Rep.  869; 
Roche  v.  Norfleet,  63  111.  App.  612;  Penn  v. 
Fogler,  182  111.  76;  Salsbury  v.  Ware,  1S3  111. 
505. 

4.  Ignorance  of  Fraud  —  England.  —  Moxon  v. 
Payne,  L.  R.  8  Ch.  881;  Bree  v.  Holbech,  2 
Dougl.  655;  Charter  v.  Trevelyan,  11  CI.  &  F. 
714-  Booth  v.  Warrington,  1  Bro.  P.  C.  445; 
Granger  v.  George,  5  B.  &  C.  149,  11  E  C.  L. 
185-  South  Sea  Co.  v.  Wymondsell,  3  P-  Wms- 
143J  Clark  v.  Haugham,  3  Dowl.  &  R.  322; 
Hovenden  v.  Annesley,  2  Sch.  &  Let.  635; 
Vane  v.  Vane,  L.  R.  8  Ch.  383;  Brooksbank  v. 
Smith,  2  Y.  &  C.  Exch.  58;  Petre  v.  Petre,  1 
Drew.  371;  Bowen  v.  Evans,  2  H.  L.  Cas.  257; 
Manby  v.  Bewicke,  3  Kay  &  J.  342;  Hatch  v. 
Hatch  9  Ves.  Jr.  202:  Bulli  Coal  Mm.  Co.  v. 
Osborne,  (1899)  A.  C.  35L  80  L.  T.  N.  S.  430- 

United  States.  —  Martin  v.  Smith,  1  Dill.  (V . 
S.)  85;  Rosenthal  v.  Walker,  III  U.  S.  185; 
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Presumption  of  Innocence.  —  But,  as  length  of  time  necessarily  tends  to  obscure 
the  evidence,  and  deprive  parties  of  the  means  of  verifying  the  nature  of  the 
original  transactions,  it  may  operate  by  way  of  presumption  in  favor  of  inno- 
cence, and  the  complainant  must  make  out  a  clear  case  of  fraud  before  any 
relief  will  be  granted.1 

Character  of  Fraud.  —  It  is  a  part  of  the  general  doctrine,  that  to  avoid  the 
lapse  of  time  or  the  statute  of  limitations,  the  fraud  complained  of  must  have 
been  one  which  was  concealed  from  the  plaintiff  by  the  defendant,  or  which 
was  of  such  a  character  as  necessarily  implied  concealment.2    Neither  con- 


Traer  v.  Clews,  115  U.  S.  528;  Brown  v.  Buena 
Vista  County,  95  U.  S.  157;  Kirby  v.  Lake 
Shore,  etc.,  R.  Co..  120  U.  S.  130;  Amy  v. 
Waiertown  No.  2,  130  U.  S.  320;  Header  v. 
Norton,  11  Wall.  (U.  S.)  442;  Ritchie  v.  Sayers. 
100  Fed.  Rep.  520;  Michoud  v.  Girod,  4  How. 
(U.  S.)  503;  Kelley  v.  Boettcher,  56  U.  S.  App. 
363,  85  Fed.  Rep.  55;  Prevost  v.  Gratz,  6 
Wheal.  (U.  S.)  481;  Billings  v.  Aspen  Min., 
etc.,  Co.,  10  U.  S.  App.  r;  Doggett  v.  Emerson, 
3  Story  (U.  S.)  700;  James  v.  Atlantic  Delaine 
Co.,  3  Cliff.  (U.  S.)  614;  Alger  v.  Anderson,  78 
Fed.  Rep.  729;  Warner  v.  Daniels.  1  Woodb. 
&  M.  (U.  S.)  90;  Fellows  v.  Hyman,  33  Fed. 
Rep.  313;  Gross  v.  George  W.  Scott  Mfg.  Co., 
48  Fed.  Rep.  35;  Forbes  v.  Overby,  4  Hughes 
(U  S.)  441;  Stearns  v.  Page,  7  How.  (U.  S.) 
819;  Veazie  v.  Williams,  8  How.  (U.  S.)  134; 
Bailey  v.  Glover,  21  Wall.  (U.  S.)  342;  Norns 
v.  Haggin,  28  Fed.  Rep.  275;  Kilbourn  v. 
Sunderland,  130  U.  S.  505. 

Arkansas.  —  McKneely  v.  Terry,  61  Ark.  527. 

California.  —  Marston  v.  Simpson,  54  Cal. 
189;  Ex-Mission  Land,  etc.,  Co.  v.  Flash,  97 
Cal.  610. 

Connecticut.  —  Phalen  v.  Clark,  19  Conn.  421, 
50  Am.  Dec.  253;  Waterman  v.  A.  &  W. 
Sprague  Mfg.  Co.,  55  Conn.  554;  Wilson  v. 
Nichols,  72  Conn.  173. 

Florida.  —  Lee  v.  Patten,  34  Fla.  166. 

Georgia.  —  Stocks  v.  Van  Leonard,  8  Ga.  511; 
Carbine  v.  McCoy,  85  Ga.  185;  Lane  v.  Lati- 
mer, 41  Ga.  171. 

Illinois.  —  Wilson  v.  Augur,  176  111.  561; 
Jones  v.  Lloyd,  117  111.  597:  Middaugh  v.  Fox, 
135  111.  344;  Penn  v.  Fogler,  182  111.  76. 

Indiana.  —  Boyd  v.  Boyd,  27  ]nd.  429;  Wynne 
v.  Cornelison,  52  Ind.  312;  Robinson  v.  Rein- 
hart,  137  Ind.  674;  Jackson  7'.  Buchanan,  59 
Ind.  390;  Brake  v.  Payne,  137  Ind.  479;  Smith 
v.  Blair,  133  Ind.  367. 

Kentucky,  —  Baker  v.  Dobyns,  4  Dana  (Ky.) 
220;  Frankfort  Bank  v.  Markley,  1  Dana  (Ky.) 
373;  Simrall  v.  Williamson,  (Ky.  1896)  35  S. 
W.  Rep.  632. 

Michigan. —  McLean  v.  Barton,  Harr.  (Mich.) 
279. 

Minnesota.  — ■  Mower  County  v.  Smith,  22 
Minn.  115;  Cock  v.  Van  Etten,  12  Minn.  522. 

Missouri. —  Kroenung  v.  Goehri,  112  Mo.  641. 

New  Hampshire.  -—  Way  Cutting,  20  N.  H. 
187. 

New  York.  —  Reitz  v.  Reitz,  80  N.  Y.  53S; 
Butler  v.  Prentiss,  158  N.  Y.  59;  Ilion  Bank  v. 
Carver,  31  Barb.  (N.  Y.)  230;  Prindle  v.  Bev- 
eridge,  7  Lans.  (N.  Y.)  225;  Ward  v.  Van  Bok- 
kelen,  1  Paige  (N.  Y.)  100. 

Ohio.  —  Williams  v.  First  Presb.  Soc,  1 
Ohio  St.  478;  Longworth  v.  Hunt,  11  Ohio  St. 
194. 
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Oregon.  —  Sedlak  v.  Sedlak,  14  Oregon  540; 
Loomis  v.  Rosenthal,  34  Oregon  603. 

Pennsylvania.  —  Rush  v.  Barr,  I  Watts  (Pa.) 
110;  Jones  v.  Conoway,  4  Yeales  (Pa.)  109; 
McDowell  v.  Young,  12  S.  &  R.  (Pa.)  115; 
Ferris  v.  Henderson,  12  Pa.  St.  49;  Pennock  v. 
Freeman,  1  Watts  (Pa.)  401 ;  Harrisburg  Bank 
v.  Forster,  8  Watts  (Pa  )  12;  Freeman  v.  Siine, 
34  Leg.  Int.  (Pa.)  96;  Jones  v.  Conoway,  4 
Yeales  (Pa.)  109;  Rush  v.  Barr,  1  Watts  (Pa.) 
1 10. 

South  Carolina.  —  Means  v.  Feasler,  4  S.  Car. 
249;  Shannon  v.  White,  6  Rich.  Eq.  (S.  Car.) 
96,  60  Am.  Dec.  115;  Godbold  v.  Lambert.  8 
Rich.  Eq.  (S.  Car.)  155,  70  Am.  Dec.  192;  Mc- 
Lure  v.  Ashby,  7  Rich.  Eq.  (S.  Car.)  430;  Mc- 
Svveen  v.  McCown,  23  S.  Car.  342;  Croft  v. 
Arthur,  3  Desaus.  (S.  Car.)  228;  Charleston 
Bank  v.  Dowling,  52  S.  Car.  345;  Myers  v. 
O'Hanlon,  12  Rich.  Eq.  (S.  Car.)  196;  Prescott 
v.  Hubbell,  1  Hill  Eq.  (S.  Car.)  210. 

Tennessee.  —  Reeves  v.  Dougheriv,  7  Yerg. 
(Tenn.)  233,  27  Am.  Dec.  496;  Smart  v.  Waier- 
house,  10  Yerg.  (Tenn.)  105 ;  McLain  v.  Ferrell, 

I  Swan  (Tenn.)  53;  Townsend  v.  Townsend,  4 
Coldw.  (Tenn.)  70,  94  Am.  Dec.  184. 

Virginia. — Shields  v.  Anderson,  3  Leigh 
(Va.)  729;  Virginia  Land  Co.  v.  Haupt,  90  Ya. 
533,  44  Am.  St.  Rep.  939;  Cottrell  v.  Watkins. 
Sg  Va.  8ot,  37  Am.  St.  Rep.  897. 

Wisconsin.  —  Saladin  Kraayvanger,  96 
Wis.  180. 

The  Obligation  to  Institute  Proceedings  can 

arise  only  upon  a  discovery  of  the  fraud. 
Mudsill  Min.  Co.  v.  Watrous,  22  U.  S.  App. 
12,  61  Fed.  Rep.  163;  Tillison  -'.  Ewing,  87 
Ala.  350;  Wilson  -\  Augur,  176  111.  571;  Mid- 
daugh ;•.  Fox,  135  111.  344;  Greenman  v.  Green- 
man,  107  111.  404;  Jones  v.  Lloyd,  117  111.  597; 
Branner  v.  Nichols,  (Kan.  1900)  59  Pac.  Rep. 
633- 

1.  Clear  Case  Must  Be  Made  Out.  —  Bowen  v. 
Evans,  2  H.  L.  Cas.  257;  Charter  Trevelyan, 

II  CI.  &  F.  740;  Prevost  v.  Gratz,  6  Wheat. 
(U.  S.)  481;  Gould  v.  Gould,  3  Story  (U.S.)  516; 
Couch  v.  Couch,  9  B.  Mon.  (Ky.)  160;  Dragoo 

Dragoo,  50  Mich.  573;  Kribbs  v.  Downing, 
25  Pa.  St.  399. 

2.  Nature  of  Fraud  —  England.  —  Granger  v. 
George,  5  B.  &  C.  149,  11  E.  C.  L.  185;  Gibbs 
v.  Guild,  9  Q.  B.  D.  59. 

United  States.  —  Norris  v.  Haggin,  136  U.  S. 
392;  Foster  v.  Mansfield,  etc.,  R.  Co.,  146  U. 
S.  88;  Alger  v.  Anderson,  78  Fed.  Rep.  729; 
Martin  v.  Smith,  1  Dill.  (U.  S.)  S5;  Carr  v. 
Hilton.  1  Curt.  (U.  S.)  230;  Hardt  v.  Heid- 
weyer,  152  U.  S.  547;  Moore  v.  Greene,  2  Curt. 
(U.  S.)  202;  Michoud  v.  Girod,  4  How  (U.  S.) 
503;  Bailey  v.  Glover,  21  Wall.  (U.  S.)  342; 
Kirby  v.  Lake  Shore,  etc.,  R.  Co.,  120  U.  S. 
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cealment  without  fraud  nor  fraud  without  concealment  is  sufficient.1  Neither 
will  mere  constructive  fraud  be  sufficient;  there  must  be  actual  fraud  involv- 
ing moral  turpitude.2 

Delay  After  Discovery  of  Fraud.  —  Even  in  a  case  of  fraud,  however,  the  plaintiff 
will  lose  his  remedy  if  he  neglects  to  bring  suit  within  a  reasonable  time  after 
the  discovery  of  the  fraudulent  acts,3  or  if  he  has  not  used  ordinary  diligence 
to  inform  himself  of  the  facts  and  to  avail  himself  of  the  means  to  detect 
fraud.4 

Where  Imputation  Rests  upon  Conjecture.  —  And  it  has  been  said  :  In  all  cases 
where  actual  fraud  is  not  made  out,  but  the  imputation  rests  upon  conjecture, 
where  the  seal  of  death  has  closed  the  lips  of  those  whose  character  is  involved, 
and  lapse  of  time  has  impaired  the  recollection  of  transactions  and  obscured 
their  details,  the  welfare  of  society  demands  the  rigid  enforcement  of  the  rule 
of  diligence."  5 


130;  Rosenthal  v.  Walker,  in  U.  S.  185, 
Baker  v.  Cummings,  169  U.  S.  189;  Traer  v. 
Clews,  115  U.  S.  528:  Leavenworth  County  v. 
Chicago,  etc.,  R.  Co..  18  Fed.  Rep.  209;  Rich- 
ardson v.  Walton,  49  Fed.  Rep.  888;  Veazie  v. 
Williams,  8  How.  (U.  S.)  134. 

Alabama.  —  Johnson  v.  Johnson,  5  Ala.  90; 
Snodgrass  v.  Branch  Bank,  25  Ala.  161,  60  Am. 
Dec.  505. 

Arkansas.  —  McKneely  v.  Terry,  61  Ark.  527. 

Connecticut.  —  Phalen  v.  Clark,  19  Conn.  421, 
50  Am.  Dec.  253. 

Georgia.  —  Stocks  v.  Van  Leonard,  8  Ga.  511. 

Illinois.  — -  Campbell  v.  Vining,  23  111.  525; 
Hall  v.  Fullerton,  69  111.  44S;  Greenman  v. 
Greenman,  107  111.  404. 

Kefitucky.  —  Couch  v.  Couch,  9  B.  Mon. 
(Ky.)  160;  Donnelly  v.  Donnelly,  8  B.  Mon. 
(Ky.)  113. 

Massachusetts.  —  Farnam  v.  Brooks,  9  Pick. 
(Mass.)  212. 

Mississippi.  —  Buckner  v.  Calcote,  28  Miss. 
432;  Wilson  v.  Ivy,  32  Miss.  233;  Cook  v. 
Lindsey,  34  Miss.  451;  Young?".  Cook,  30  Miss. 
320;  Hall  v.  Thompson,  1  Smed.  &  M.  (Miss.) 
443 

Wisconsin.  —  Hildebrand  v.  Tarbell,  97  Wis. 

446-  ... 

The  original  fraud,  if  in  its  nature  secret,  is 
sufficient  to  bring  the  case  within  the  rule. 
Quimby  v.  Blackey,  63  N.  H.  77;  Turnbull  v. 
Gadsden,  2  Strobh.  Eq.  (S.  Car.)  14. 

1.  Taylor  v.  Robinson,  69  Ala.  269;  Printup 
v.  Alexander,  69  Ga.  553;  Perry  v.  Wade,  31 
Kan.  428;  Given  v.  Whitmore,  73  Me.  374; 
State*?.  Furlong,  60  Miss.  839;  Board  of  Chosen 
Freeholders  v.  Veghte,  44  N.  J.  L.  509. 

2.  Wilmerding  v.  Russ,  33  Conn.  67;  Downs 
v.  Harris,  75  Ga.  834;  Printup  v.  Alexander, 
69  Ga.  553;  Austin  v.  Raiford,  68  Ga.  201; 
Ryal  v.  Morris,  68  Ga.  834;  Rouse  v.  Southard, 
39  Me.  404:  Walker  v.  Soule,  138  Mass.  570; 
Nudd  v.  Hamblin,  8  Allen  (Mass.)  130;  Rice 
v.  Burt,  4  Cush.  (Mass.)  208;  Fleming  v.  Cul- 
bert,  46  Pa.  St.  498. 

3.  Effect  of  Delay  After  Discovery  —  England. 
—  Blair  v.  Ormond,  1  De  G.  &  Sm.  428. 

United  States.  —  Meader  v.  Norton,  11  Wall. 
(U.  S.)  442;  Ware  v.  Galveston  City  Co.,  146 
U.  S.  102;  Norris  v.  Haggin,  28  Fed.  Rep.  275; 
Kennedy  v.  Georgia  State  Bank,  8  How.  (U. 
S.)  586. 

Alabama.  —  Hatfield  v.  Montgomery,  2  Port. 
(Ala.)  58. 
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Illinois.  —  Kellogg  v.  Wilson,  89  111.  357; 
Hall  v.  Fullerton,  69  111.  448;  Kellogg  v.  West- 
ern Electric  Co.,  67  111.  App.  53,  citing  12  Am. 
and  Eng.  Encyc.  of  Law  (isted.)  546,  affirmed 
168  111.  240. 

Kentucky.  —  Field  v.  Wilson,  6  B.  Mon.  (Ky.) 

479- 

Maine.  —  Frost  v.  Walls,  93  Me.  405. 

Maryland.  —  Byrd  v.  Rautman,  85  Md.  414. 

Michigan  — -  McLean  v.  Barton,  Harr.  (Mich.) 
279;  Krueger  v.  Grand  Rapids,  etc.,  R.  Co., 
51  Mich.  142,  14  Am.  &  Eng.  R.  Cas.  98;  Ford 
v.  Loomis,  33  Mich.  121. 

Minnesota.  —  Duxbury  v.  Boice,  70  Minn. 
113. 

Missouri.  —  Kroenung  v.  Goehri,  112  Mo. 
641. 

New  York.  —  Hencken  v.  U.  S.  Life  Ins. 
Co.,  11  Daly  (N.  Y.)  282;  Philips  v.  Belden,  2 
Edw.  (N.  Y.)  1. 

North  Carolina.  —  Thompson  v.  Blair,  3 
Murph.  (7  N.  Car.)  583. 

Pennsylvania.  —  Morrell  v.  Trotter,  39  Leg. 
Int.  (Pa.)  256. 

Tennessee.  —  Green  v.  Huggins,  (Tenn.  Ch. 
1898)  52  S.  W.  Rep.  675. 

Wisconsin.  —  Helms  v.  McFadden,  18  Wis. 

191.  „ 
See  also  Graff  v.  Portland  Town,  etc.,  Co., 

12  Colo.  App.  106. 

Where  There  Were  Two  Classes  of  False  Kepre- 
sentations  in  the  transaction,  it  was  held  that 
ihe  discovery  of  the  falsity  of  one  class  would 
not  necessarily  imply  a  discovery  of  the  falsity 
of  the  other  class.  Pierce  v.  Wilson,  34  Ala. 
506.  . 

4.  Steele  v.  Kinkle,  3  Ala  352;  Pipe  v.  Smith, 
5  Colo.  146;  Leavenworth  County  v.  Chicago, 
etc.,  R.  Co.,  5  McCrary  (U.  S.)  508,  12  Am.  & 
Eng.  R.  Cas.  354.  See  also  Edmonds  v.  Good- 
wyn,  28  Ga.  38;  Stettauer  v.  Dwight,  54  111. 

App.  194-  ,, 

5.  Where  Actual  Fraud  Not  Shown.  —  fuller, 
C.  J.,  in  Hammond  v.  Hopkins,  143  U.  S.  274. 
See  also  Percy  v.  Cockrill,  10  U.  S.  App.  574, 
53  Fed.  Rep.  872;  Lemoine  v.  Dunklin  County, 
46  Fed.  Rep.  219,  affirmed  51  Fed.  Rep.  4§7; 
Kenney  :-.  Contner,  43  Fed.  Rep.  705;  Jones 
v  Perkins,  76  Fed.  Rep.  82;  Lant  v.  Manley, 
71  Fed.  Rep.  7;  Horsford  v.  Gudger,  136  U. 
S.  639;  Fuller?.  Montague,  16  U.  S.  App.  291. 
59  Fed.  Rep.  212;  Clarke  v.  Boorman,  18  Vv  all. 
(U  S.)493,  Dugan  v.  O'Donnell,  68  Fed.  Rep. 
983- 
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or  Explanation, 


When  the  Rights  of  Third  Parties  Have  Intervened,  the  court  will  not.,  even  in  a  case 
of  fraud,  readily  grant  relief  after  a  great  lapse  of  time.1 

Burden  of  Proof.  —  It  has  been  held  that,  fraud  having  been  established 
against  a  party,  it  is  for  him,  if  he  alleges  laches  in  the  other  party,  to  show 
when  the  latter  acquired  a  knowledge  of  the  truth,  and  to  prove  that  he  know- 
ingly forbore  to  assert  his  right;8  but  according  to  the  weight  of  authority, 
a  party  who  relies  on  ignorance  of  facts  to  excuse  his  delay  must  show  both 
by  averment  and  proof  that  he  was  ignorant  of  the  fraud  and  without  knowl- 
edge of  facts  calling  for  inquiry/1  The  excuse  of  want  of  knowledge  on  the 
part  of  one  charged  with  laches  is  one  easily  made,  easy  to  prove  by  his  own 
oath,  hard  to  disprove,  and  hence  the  tendency  of  the  courts  in  recent  years 
has  been  to  hold  the  plaintiff  to  a  rigid  compliance  with  the  law  which  demands 
not  only  that  he  should  have  been  ignorant  of  the  fraud,  but  that  he  should 
have  used  reasonable  diligence  to  inform  himself  of  all  the  facts.4 

20.  Mistake.  —  Mere  delay  is  not  a  bar  to  a  suit  to  correct  a  mutual  mis- 
take in  a  contract  or  to  rescind  the  contract  for  that  reason  if  the  plaintiff  acts 
within  a  reasonable  time  after  discovering  the  mistake.5  But  as  in  other  cases 
if  the  delay  is  unreasonable  after  discovery  of  the  mistake,  the  complaining 
party's  negligence  will  preclude  relief.6 

Alabama.  —  Rives  v.  Mortis,  108  Ala.  527. 

California.  —  Robertson  v.  Burrell,  noCal. 
568;  Dominguez  v.  Dominguez,  7  Cal.  424. 

Illinois.  —  Thomas  v.  Van  Meter,  164  111.  304. 

Michigan.  —  Day  v.  Cole,  65  Mich.  154;  Mc- 
Lean v.  Barton,  Harr.  (Mich.)  279. 

Mississippi.  —  Reddy  v.  Aldrich,  (Miss.  1892) 
11  So.  Rep.  828. 

New  Jersey.  —  Van  Houten  v.  Van  Winkle, 
46  N.  J.  Eq.  380;  Wilkinson  v.  Scudder,  47  N. 
J.  Eq.  324;  Wilkinson  v.  Sherman,  45  N.  J.  Eq. 
413- 

New  York.  —  McKechnie  v.  McKechnie,  3 
N.  Y.  App.  Div.  91. 


Tennessee 
Tenn.  139. 

Virginia. 
24  S.  E.  Rep 


Barnard  v.  Roane  Iron  Co.,  85 


Garland  v.  Garland,  (Va.  1896) 
505;  Compton  v.  Thorn,  90  Va. 
653;  Perkins  v.  Lane,  82  Va.  59. 

1.  Eights  of  Third  Parties.  —  James  v.  Atlan- 
tic Delaine  Co.,  3  Cliff.  (U.  S.)  614;  Horsford 
v.  Gudger,  35  Fed.  Rep.  3S8;  Royal  Bank  v. 
Grand  Junction  R.,  etc.,  Co.,  125  Mass.  490. 

2.  Burden  of  Proof.  —  Lindsay  Petroleum  Co. 
v.  Hurd,  L.  R.  5  P-  C.  221,  22  W.  R.  492; 
Eilanger  v.  New  Sombrero  Phosphate  Co.,  3 
App.  Cas.  1230;  In  re  Marsden,  26  Ch.  D.  783. 

In  South  Carolina,  it  appears  that  the  plain- 
tiff is  not  required  in  the  first  instance  to  prove 
his  ignorance.  Where  he  alleges  his  igno- 
rance of  the  fraud  as  an  excuse  for  his  delay, 
the  burden  of  showing  notice  of  t(  then  de- 
volves upon  the  defendant.  Means  v.  Feaster, 
4  S.  Car.  249;  Godbold  v.  Lambert,  8  Rich. 
Eq.  (S.  Car.)  155,  70  Am  Dec.  192:  Shannon 
v.  White,  6  Rich.  Eq.  (S.  Car.)  96,  60  Am.  Dec. 
115;  Lott  v.  De  Gratfenreid,  10  Rich.  Eq. 
(S.  Car.)  346;  McLure  v.  Ashby,  7  Rich.  Eq.  (S. 
Car.)  430;  Charleston  Bank  v.  Dowling,  52  S. 
Car.  345;  Harrell  v.  Kea,  37  S.  Car.  369. 

3.  See  supra,  this  section,  Ignorance  of  Facts. 

4.  Foster  v.  Mansfield,  etc.,  R.  Co.,  146  U. 
S.  99;  Broderick's  Will,  21  Wall.  (U.  S.)  519 
Lafferty  v.  Lafferty.  42  W.  Va.  792. 

5.  Eule  as  to  Mistake  —  United  States. — Provi- 
dence Sleam-Engine  Co.  v.  Hathaway  Mfg. 
Co.,  79  Fed.  Rep.  512;  Doggett  V.  Emerson,  3 
Story  (U.  S.)  700- 


Alabama.  —  Harris  v.  Ivey,   114  Ala.  363; 
Stone  v.  Hale,  17  Ala.  557,  52  Am.  Dec.  185. 
California.  —  Sullivan  *.  Lumsden,  118  Cal. 

664. 

Connecticut.  —  Essex  v.  Day,  52  Conn.  483. 
Illinois.  —  Dinwiddie  v.  Self,  145  111.  290; 
Mcintosh  v.  Saunders,  68  111.  128;  Finucan  v. 
Kendig,  109  111.  198;  Edwards  v.  Sams,  3  111. 
App.  168. 

Indiana.  —  Citizens'  Nat.  Bank  v.  Judy,  146 
Ind.  322;  Roszell  v.  Roszell,  109  Ind.  354; 
Schautz  v.  Keener,  87  Ind.  258. 

Iowa.  —  Clapp  v.  Greenlee,  100  Iowa  586. 
Maryland.  —  Keedy  v.  Nally.  63  Md.  311. 
Massac huseits.  —  Siockbridge   Iron   Co.  v. 
Hudson  Iron  Co.,  107  Mass.  290. 

Michigan.  —  Merrifield  v.  Ingersoll,  61  Mich. 
4;  Metropolitan  Lumber  Co.  v.  Lake  Superior 
Ship  Canal,  etc.,  Co..  101  Mich.  577. 

Nevada.  —  Wilson  v.  Wilson,  23  Nev.  267. 
New  York.  —  De  Forest  v.  Walters,  153  N. 
Y.  229;  Gillespie  v.  Moon,  2  Johns.  Ch.  (N. 
Y.)  585,  7  Am.  Dec.  5W:  Real  Estate  Trust 
Co.  v.  Balch,  45  N.  Y.  Super.  Ct.  528. 

Ohio.  —  Ormsby  v.  Longvvorth,  11  Ohio  St. 
653. 

Vermont.  —  Lockwood  v.  White,  65  Vt.  466. 

Virginia.  —  Fore  v.  Foster,  86  Va.  104. 

Wisconsin.  —  Ellis  v.  Southwestern  Land 
Co.,  102  Wis.  400. 

6.  United  States.  —  Kinney  v.  Consolidated 
Virginia  Min.  Co.,  4  Sawy.  (U.S.)  382,  14  Fed. 
Cas.  No.  7,827;  Van  Vleet  v.  Sledge,  45  Fed. 
Rep.  743;  Grymes  v.  Sanders,  93  U.  S.  55. 

Alabama.  —  Black  v.  Stone,  33  Ala.  327. 

Georgia.  —  Prater  v.  Sears,  77  Ga.  28;  De 
Give  v.  Healey,  60  Ga.  391;  Wyche  v.  Greene, 
11  Ga.  159. 

Indiana.  -—  Baugher  v.  Woollen,  147  Ind. 
308;  Monroe  v.  Skellon,  36  Ind.  302. 

Kentucky.  —  Perry  v.  Perry,  98  Ky.  242;  Pat- 
rick v.  Chenaull,  6  B.  Mon.  (Ky.)3i5:  Bates 
v.  Sloan,  (Ky.  1893)  20  S.  W.  Rep.  1044;  Cave 
v.  Sanders,  2  A.  K.  Marsh.  (Ky.)  64. 

Maryland.  —  Beard  V.  Hubble,  9  Gill  (Md.) 
420;  Kearney  v.  Sascer,  37  Md.  264. 

Michigan.  — Campaa  v.  Lafferty,  50  Mich. 
114. 
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Controlled  by  Circumstances. 


VI  How  Application  of  Doctrine  Controlled  by  Circumstances  —  1.  Gen- 
eral Statement.  —  The  cases  in  which  the  defense  of  laches  has  been  invoked 
and  considered  are  very  numerous.  There  is  no  artificial,  fixed  or  determinate 
rule  according  to  which  the  defense  is  applied.  By  reason  of  the  differences 
in  the  facts  no  one  case  becomes  an  exact  precedent  for  another.  So  each 
case  as  it  arises  must  be  decided  according  to  its  own  particular  circumstances, 
takino-  into  consideration  all  the  elements  which  affect  the  question.1 

2  Summary  of  Circumstances  to  Be  Considered.  —  Though  the  lapse  of  a  few 
years  may  be  sufficient  to  defeat  the  action  in  one  case,  a  longer  period  may 
be  held  requisite  in  another,  dependent  upon  the  situation  of  the  parties,  the 
extent  of  their  knowledge  or  means  of  information,  great  changes  in  values, 
the  want  of  probable  grounds  for  the  imputation  of  intentional  fraud,  the 
destruction  of  specific  evidence,  the  absence  of  any  reasonable  impediment  or 
hindrance  to  the  assertion  of  the  alleged  rights,  and  the  like.3  The  cases  all 
proceed  upon  the  theory  that  laches  is  not,  like  limitation,  a  mere  matter  ot 
time  but  principally  a  question  of  the  inequity  of  permitting  the  claim  to  be 


New  Jersey.  —  Trusdell  v.  Lehman,  47  N.  J. 
Eq.  218;  Paulison  v.  Van  Iderstine,  28  N.  J. 

^NewYork.  —  Syms  v.  New  York,  50  N.  Y. 
Supei.  Ct.  289;  Thomas  v.  Bartow,  48  N.  Y. 
193. 

Ohio.  —  Piatt  v.  Sinton,  2  Cine.  L.  Bui.  273, 
7  Ohio  Dec.  (Reprint)  381. 

Pennsylvania.  —  Dundas's  Estate,  136  1  a.  bt. 

*5  T  ft 

Texas.  —  Wittbecker  v.  Walters,  69  Tex. 
470;    Mathews    v.  Benevides,  18  Tex.  Civ. 

^WeVt^  Virginia.  —  Weidebusch   v..  Harten 
stein,  12  W.  Va.  760. 

Wisconsin.  —  Sable  v.  Maloney,  48  Wis.  331. 

1  No  Fixed  Rules.  —  England.  —  Lindsay 
Petroleum  Co.  v.  Hard,  L.  R.  5  P-  C.  221; 
Erlanger  v.  New  Sombrero  Phosphate  Co.,  3 
App.  Cas.  1218;  Hercy  v.  Dinwoody,  2  Ves. 
Jr.  93;  Pomfret  v.  Windsor,  2  Ves.  483;  St. 
John  v.  Turner,  2  Vern,  418;  Campbell  v.  Gra- 
ham, 1  Russ.  &  M.  453;  Pickering  v.  Stam- 
ford, 2  Ves.  Jr.  283. 

United  States.  —  Twin-Lick  Oil  Co.  v.  Mar- 
bury  91  U.  S.  587;  Brown  v.  Buena  Vista 
County,  95  U.  S.  157;  Sullivan  v.  Portland, 
etc.  R.  Co.,  94  U.  S.  806;  McQuiddy  v.  Ware, 
20  Wall.  (U.  S.)  14;  Ferson  v.  Sanger,  2  Ware 
(U.  S.)  256;  Townsend  v.  Vanderwerker,  100 
U.  S.  171;  Underwood  v.  Dugan,  139  U.S. 
380;  Norton  v.  Kellogg,  41  Fed.  Rep.  452. 

Alabama.  —  Johnson  v.  Johnson,  5  Ala.  90; 
Cowan  v.  Sapp,  81  Ala.  525. 

A rkansas.  —  Wilson  v.  Anthony,  19  Ark.  16. 

Florida.  —  Anderson  v.  Northrop,  30  Fla. 
612. 

Illinois.  —  Ross  v.  Payson,  160  111.  359. 

Maryland.  —  Robertson  v.  Mowell,  66  Md. 
530;  Sylvester  v.  Brewer,  27  Md.  288;  Glenn 
v.  Smith,  17  Md.  260;  Hanson  v.  Worthington, 
12  Md.  418;  Chew  v.  Farmers  Bank,  2  Md.  Ch. 
231. 

Massachusetts.  —  Morse  v.  Hill,  136  Mass. 
60. 

Minnesota.  —  Brown  v.  Equitable  L.  Assur. 

Soc,  75  Mi""-  4".  .    ,  , 

Missouri.  —  Pike  v.  Martindale,  91  Mo.  268; 
Kline  v.  Vogel,  90  Mo.  239;  Landrum  v.  Union 
Bank,  63  Mo.  48. 

New  Jersey.  —  Obert  v.  Otert,  12  N.  J.  Eq. 


423;  Dean  v.  Dean,  9  N.  J.  Eq.  425;  Young  v. 
Young,  51  N.  J.  Eq.  491. 

Ohio.  —  Paschall  v.  Hinderer,  28  Ohio  St. 
568. 

Pennsylvania.  —  Mellish's  Estate,  I  Pars. 
Eq.  Cas.  (Pa.)  482;  Tompkins  v.  Merriman,  6 
Kulp  (Pa.)  543;  Slockwell  v.  Robinson,  1  Pa. 
St.  477;  Thierfeld's  Estate,  11  Pa.  Co.  Ct.  47; 
Kemerrer  v.  Markle,  14  Pa.  Co.  Ct.  495,  citing 
12  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  562. 

Virginia.  —  Bell  v.  Moon,  79  Va.  341;  Up- 
dike v.  Lane,  78  Va.  132;  Coles  v.  Ballard,  78 
Va.  139;  Jackson  v.  King,  12  Gratt.  (Va.)  499; 
Sale  v.  Dishman,  3  Leigh  (Va.)  548,  Gish  v. 
Jamison,  96  Va.  312;  Bell  v.  Wood,  94  Va.  683; 
Tunstall  v.  Withers,  86  Va.  892. 

2.  What  Circumstances  to  Be  Considered.— 
Hammond  v.  Hopkins,  143  U.  S.  250;  Marsh 
v.  Whitmore,  21  Wall.  (U.S.)  178;  Hanchett  v. 
Blair,  100  Fed.  Rep.  817;  Landsdale  v.  Smith, 
106  U.  S.  391;  Norris  v.  Haggin,  136  U.  S.  386; 
Mackall  v.  Casilear,  137  U.  S.  556;  Hannerz/. 
Moulton,  138  U.  S.  486;  Stearns  v.  Page,  7 
How.  (U.  S.)  819;  Reed  v.  Dingess,  56  Fed. 
Rep.  171;  Wilson  v.  La  Tour,  108  Mich.  547- 
See  also  Stansbury  v.  Inglehart,  (D.  C.  1892) 
19  Wash.  L.  Rep.  594. 

The  Principal  Factors  in  determining  the  ques- 
tion of  laches  are  acquiescence  and  lapse  of 
time,  but  other  circumstances  are  also  ma- 
terial, such  as  that  a  change  in  the  value  or 
character  of  property  has  taken  place  or  valu- 
able improvements  have  been  made.  Curtis 
v.  Lakin,  94  Fed.  Rep.  251;  Chapman  v.  State 
Bank  97  Cal.  155;  East  St.  Louis  Connecting 
R  Co.  -v.  East  St.  Louis,  81  111.  App.  109; 
Welch  v.  Cornett,  (Ky.  1895)  29  S.  W.  Rep.  312; 
Reel  v.  Ewing,  71  Mo.  17. 

Discretion  of  Chancellor.  —  Consequently,  the 
matter  of  laches  is  left  to  the  sound  discretion 
of  the  chancellor  in  each  particular  case. 
Chapman  v.  State  Bank,  97  Cal.  155;  Abbott 
v  Downs,  168  Mass.  481;  Phillips  v.  Rogers, 
12  Met.  (Mass.)  405.  See  also  Hayward  v. 
Eliot  Nat.  Bank,  96  U.S.  611;  Sullivan  v.  Port- 
land, etc.,  R.  Co.,  94  U.  S.  806;  Wilson  v. 
Anthony,  19  Ark.  16;  Gibson  v.  Herriott,  55 
Ark  93  29  Am.  St.  Rep.  17;  Akins  v.  Hill,  7 
Ga  573;  Castner  v.  Walrod,  83  111.  171-  25 
Am.  Rep.  369;  Spaulding  v.  Farwell,  70  Me. 
17;  Hanson  v.  Worthington,  12  Md.  418. 
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enforced  —  an  inequity  founded  upon  some  change  in  the  condition  or  rela- 
tions of  the  property  or  the  parties.1 

3.  Unreasonable  Delay  in  Absence  of  Fraud.  —  In  the  absence  of  actual  fraud, 
alleged  and  proved,  unreasonable  delay  on  the  part  of  the  complainant,  under 
the  circumstances  of  the  particular  case,  will  be  deemed  a  bar  to  any  claim  for 
equitable  relief.3 


1.  Laches,  Unlike  Limitation,  Not  Mere  Matter 
of  Time  —  United  States.  —  Galliher  v.  Cad  well, 
145  U.  S.  368;  Townsend  v.  Vanderwerker,  160 
U.  S.  1 7 r ;  Old  Colofiy  Trust  Co.  v.  Dubuque 
Light,  etc.,  Co.,  89  Fed.  Rep.  807;  Gunnison 
Gas,  etc.,  Co.  v.  Whitaker,  91  Fed.  Rep.  191; 
Leonard  v.  Marshall,  82  Fed.  Rep.  396;  Van 
Vleet  v.  Sledge,  45  Fed.  Rep.  743;  Banlett  v. 
Ambrose,  42  U.  S.  App.  381,  78  Fed.  Rep.  839; 
Randolph  v.  Quid  nick  Co.,  135  U.  S.  457;  Wil- 
lardz/.  Wood,  164  U.  S.  502;  Penn  Mut.  L.  Ins. 
Co.  v.  Austin,  168  U.  S.  698;  O'Brien  v. 
Wheelock,  78  Fed.  Rep.  673;  Halstead  v.  Grin- 
nan,  132  U.  S.  412;  Ferson  v.  Sanger,  2  Ware 
(U.  S  J256;  Lasher  v.  McCreery,  66  Fed.  Rep. 
834;  U.  S.  v.  Alexandria,  19  Fed.  Rep.  609; 
Norton  v.  Kellogg,  41  Fed.  Rep.  452;  Sleines 
v.  Manhattan  L.  Ins.  Co.,  34  Fed.  Rep.  441. 

Arizona, — Thompson  v.  Ferry,  (Ariz.  1899) 
56  Pac.  Rep.  741. 

Arkansas.  —  Duke  v.  State,  56  Ark.  497. 

Connecticut. — Edwards  v.  Edwards,  32  Conn. 
112. 

Illinois.  —  Brown  v.  Brown,  154  111.  35;  Mc- 
Millan v.  McMillan,  184  111.  230;  Quinn  v. 
Perkins,  159  111.  572;  Rosenthal  v.  Rcnick,  44 
111  202:  Hough  v.  Coughlan,  41  III.  130; 
Millar  v.  Shaw,  103  III.  277;  Harris  v.  Mc- 
Iniyre,  118  111.  275. 

Iowa.  —  Phillips  v.  Wilmarth,  98  Iowa  32; 
Hsad  v.  Newcomb,  89  Iowa  728. 

Maine.  —  Getchel!  v.  Jewett.  4  Me.  350. 

Maryland.  —  Buchanan  v.  Lloyd,  88  Md.  642. 

Michigan.  —  Bangs  v.  Stephenson,  63  Mich. 
66t;  Corby  v.  Tromblev,  no  Mich.  292; 
Ripley  v.  Seligmin,  88  Mich.  177;  Ludington 
Water-Supply  Co.  v.  Ludington,  119  Mich.  480. 

Mississippi.  —  Bonner  v.  Bynum,  72  Miss. 
442. 

Missouri.  —  Sherwood  v.  Baker,  105  Mo. 
472,  24  Am.  St.  Rep.  399;  Bollinger  v.  Chou- 
teau, 20  Mo.  89. 

New  Hampshire.  —  Boston,  etc.,  R.  Co.  v. 
Boston,  etc.,  R.  Co.,  65  N.  H.  393. 

New  Jersey  —  Harrigan  v.  Smith,  57  N.  J. 
Eq.  635:  De  Grauw  v.  Mechan,  48  N  J.  Eq. 
219;  Gilford  v.  New  Jersey  R.,  etc.,  Co.,  10 
N.J.  Eq.  17  [;  O'  Mara  v.  Nugent.  37  N.  J.  Eq. 
326;  Brady  v.  Atlantic  City,  53  N.  J.  Eq.  440. 

North  Carolina.  —  Harrison  v.  Hargrove,  109 
N.  Car.  346;  Jones  v.  Person  County,  107  N. 
Car.  248. 

Oregon.  —  Loomis  v.  Rosenthal,  34  Oregon 
585. 

Pennsylvania. —  Hilliard  v.  Allegheny  Geo- 
metrical Wood  Carving  Co.,  173  Pa.  St.  1; 
Learning  v.  Wise,  73  Pa.  St.  173;  Morgan  v 
McKee,  77  Pa.  St.  228;  Howard  v.  Turner,  155 
Pa.  St.  349,  35  Am.  St.  Rep.  883. 

Texas.  —  Parker  v.  Spencer,  6i  Tex.  155. 

Utah.  —  Hamilton  v.  Dooly,  15  Utah  280. 

Virginia.  — Tazewell  v.  Saunders,  13  Gratt. 
(Va.)  354;  Dadisman  v.  Long,  (Ya.  iSg<;)  22  S. 
E.  Rep.  850. 

West  Virginia.  —  Arnold  »,  Casner,  22  W. 


Va.  444;  Bryant  v.  Groves,  42  W.  Va.  10; 
Seymour  v.  Alkire,  (W.  Va.  1899)  34  S.  E.  Rep. 
953- 

2.  Unreasonable  Delay  —  England.  —  In  re 
Agriculturists'  Cattle  Ins.  Co.,  L.  R.  3  Eq. 
769;  Hedges  v.  Metropolitan  R.  Co.,  28  Beav. 
109;  Christie  v.  Craig,  2  Meriv.  137;  Cood  v. 
Cood,  33  L.  J.  Ch.  27T;  Turner?'.  Collins,  41 
L.  J.  Ch.  558,  20  W.  R.  305,  L  R.  7  Ch.  329; 
Evans  v.  Brown,  Wightw.  102. 

United  States. —  De  Martin  v.  Phelan,  51 
Fed.  Rep.  865;  Randolph  v.  Quidnick  Co.,  135 
U.  S.  457;  Southern  Minnesota  R.  Extension 
Co.  v.  St.  Paul,  etc.,  R.  Co.,  55  Fed.  Rep.  690; 
St.  Paul,  etc.,  R.  Co.  v.  Sage,  49  Fed.  Rep.  315, 
De  Witt  v.  Chicago,  etc.,  R.  Co.,  41  Fed.  Rep. 
484;  Hoyt  v.  Sprague,  103  U.  S.  613;  Hanner 
v.  Moulton,  138  U.  S.  495;  Underwood  v. 
Dugan,  139  U.  S.  380;  Whitney  v.  Fox,  166 
U.  S.  637;  Gildersleeve  v.  New  Mexico  Min. 
Co.,  161  U.  S.  573;  Lane,  etc.,  Co.  v.  Locke, 
150  U.  S.  193;  Smith  v.  Worthington,  53  Fed. 
Rep.  977;  Boston  Safe-Deposit,  etc.,  Co.  v. 
American  Rapid  Tel.  Co.,  67  Fed.  Rep.  165; 
Nantahala  Marble,  etc.,  Co.  -•.  Thomas,  76 
Fed.  Rep.  59. 

Illinois.  —  Bales  v.  Gillett,  132  111.  287; 
Elmore  v.  Johnson,  T43  111.  513,  36  Am.  St. 
Rep.  401;  Kyle  v.  Wills,  166  111.  501;  Mayfield 
v.  Forsyth,  164  111.  32;  Brown  v.  Brown,  154 
111.  43;  Carpenter  v.  Carpenter,  70  III.  457; 
Dempster  v.  West,  69  III.  613;  Walker  v.  Car- 
rington,  74  111  446.  See  also  Kellogg  r.  West- 
ern Electric  Co.,  67  111.  App.  53,  citing  12  Am. 
and  Eng.  Encyc.  ok  LA\v(ist  ed.)546,  affirmed 
168  111.  240. 

Indiana.  —  Jones  v.  Cullen,  142  Ind.  335. 

Kentucky.  —  Stagner  -\  Woodward,  (Ky. 
1886)  1  S.  W.  Rep  583;  Bates  v.  Sloan,  (Ky. 
1893)  20  S.  W.  Rep.  1044. 

Maryland.  —  Preston  Horwitz,  85  Md.  164; 
Steiger  v.  Hillen,  5  Gill  &  J.  (Md.)  121;  Chew 
v.  Farmers  Bank,  9  Gill  (Md.)  361. 

Massachusetts. —  Hermanns  v.  Fanning,  151 
Mass.  1;  Fennyery  r.  Ransom,  170  Mass.  307; 
Learned  v.  Foster,  117  Mass.  366;  Daniell  v. 
East  Boston  Ferry  Co.,  (Mass.  1892)  31  N.  E. 
Rep.  711;  hire  Whittemore,  157  Mass.  46. 

Michigan.  —  Allen  v.  Allen,  47  Mich.  74. 

New  Hampshire.  —  Whidden  -'.  Whidden,  67 
N.  H.  304;  Hatch  v.  Kelly,  63  N.  H.  29;  Hath- 
away v.  Noble,  55  N.  H.  508;  Sugar  River 
Bank  v.  Fairbanks,  49  N.  H.  131. 

Ne7f  York.  —  Catlin      Green,  120  N.  Y.  441. 

Pennsylvania.  —  Bruner  <•.  Finley,  187  Pa. 
St.  389;  Barclay's  Appeal,  38  Leg.  Int.  (Pa.) 
440;  Dunning  ->.  Krotzer,  2  Am.  L.  T.  N.  S. 
(Pa.)  183. 

South  Carolina.  —  Martin  v.  Price,  2  Rich. 
Eq.  (S.  Car.)  412. 

Texas.  —  Power  v.  State,  41  Tex.  102. 
Vermont.  —  Drake  v.  Wild,  70  Vt.  52. 

West  Virginia.  ■ —  Woods  r\  Campbell.  45  W. 

Va.  203 

A  Delay  of  Nearly  Six  Years  in  Objecting  to  a 
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VII  Particular  Instances  Considered  —  1.  Scope  of  Section.  —  The  rami- 
fications of  the  doctrine  of  laches  are  as  varied  and  numerous  as  are  the  rights 
and  interests  recognized  by  the  law.  It  would  therefore  even  if  practicable, 
be  undesirable  to  attempt  to  treat  specifically,  in  one  place  all  the  apphca- 
tions  of  the  rules  that  have  sprung  from  this  very  fruitful  field  of  the  law. 
While  the  purpose  has  been  as  far  as  possible  to  state  principles  applicable 
alike  to  all  subjects,  it  has  been  determined  to  conclude  the  treatment  with  a 
few  specific  applications,  which  appear  to  illustrate  best  the  genera  rules 
alreadv  discussed.  The  references  at  the  beginning  of  the  article  will  direct 
the  reader  to  other  articles  dealing  with  the  subject,  each  title  indicating  the 

Pal1CExecutrdnrnd°Execiitory  Interests.  —  In  applying  the  rule  that  laches  will 
bar  relief,  a  distinction  has  been  made  between  what  have  been  termed  exe- 
cuted "  and  "executory  interests."  An  executed  interest  is  such  an  interest 
in  property  as  is  complete  and  does  not  require  the  assistance  of  a  court  of 
equity  to  create  in  the  person  of  the  claimant  a  legal  right  to  it.  Where  o 
the  other  hand,  a  person  is  obliged  to  apply  for  the  peculiar  relief  afforded 
bv  a  court  of  equity  to  enforce  the  performance  of  an  agreement,  or  to  declare 
a  trust  or  to  obtain  any  other  right  of  which  he  is  not  in  possession  his 
interest  is  described  as  executory.  In  the  case  of  an  executory  interest,  i 
would  appear  that  the  plaintiff,  in  order  to  obtain  relief,  must  come  into  court 
promptly  and  without  any  unreasonable  delay;  while  in  the  case  of  an  exe- 
cuted interest  he  is  only  precluded  from  obtaining  rehe  by  such  conduct  as 
amounts  to  a  waiver  or  abandonment  of  any  right  which  he  may  possess  * 
Where  the  relief  asked  is  purely  defensive  and  not  aggressive,  laches  will  not 

be  imputed  to  the  party  seeking  it.3    . 

3  Continuing  Obligations  and  Wrongs.  -  When  the  obligation  is  a  continuing 
one,  there  can  be  no  laches  on  the  part  of  the  plaintiff  until  there  has  been  a 
breach :  3  and  it  would  appear  that  where  the  wrong  complained  of  is  continu- 
ing in  its  nature,  lapse  of  time  will  not  bar  an  action,  at  all  events  if  there  is 
an'element  of  fraud  in  the  case.4 

Submission  to  Injury  -  Release  -  Accord  and  Satisfaction.  -  And  when  a  wrongful  act 
has  been  completed  without  the  knowledge  or  assent  of  the  party  injured,  1ns 

Fraudulent  Issue  of  Stock  is  unreasonable.  ConnecHcut  -  Gates  v.  Steele,  58  Conn.  316, 
June  V   Hutchinson,  29  Pittsb.  Leg.  J.  N.  S.      18  Am.  g-Jft*^  v  Harding,  „  m.  App. 

(  A  Delay  for  More  than  Nine  Years  to  Commence  564.  Chandler  *  W h'te  «4 JH  435. 

Proceedings  to  Collect  a  Note,  without  explana  Indiana.  -  Smith  ^  Sc™S"er'  J"9 

"on  of  the  delay,  is  altogether  too  long,  and  a  363,  Brake  v  ,,q 

court  of  equityiui  refuse  to  interfere.    Whid-  J^ffi  7^440.  ^ 

^»ViA&*  or  a  Condition  available  to  the  pontiff  % 
to  Be  Performed  is  not  limited  by  the  agreement,      an  estoppel,  and    as  an  "topoel  »  fa^a 

reasonable  time.    Vyse  v.  Wakefield,  6  M.  &      Wehrman      Conklm  155  U    S.  314. 

Sage,  67  N.  Y.  67;  Johnston  v.  Trask,  116  N.      Newport  Hospital,  16  R.  I  319.  bee 
v  ,of,  tc  4m  Si   Ren  iq±  ham  v.  Watson,  24  Neb.  779-. 

349   Garden  GLully  Un£3  qZu  ml  Co.  v.      suit  to  enforce  the  -ve-  ts        t   d  ssol 
^Lister,  t  App  .  Cas.  39.    See  also  Walker  V.      the  contract  for  ^hereof, JJ-^e.^ 

}trEkL  SL3.4-  Hodge  ,  Palms.  37  U.  S.  contract     ^-^Reo^S^Av^y  l'  Moore! 

APP.  61,  68  Fed.  Rep.  61 ;  Lyon  z,  Tona  .vanda,  etc    R.                           \^'A%  7xV;  Kinna 

^t^ltevens  .   Hertzler,  m  Ala.  ^Smith'  3       J-  Eq.  14;  Coles  w.  Ballard,  78 

56 California.  -  Meley  v.  Collins,  41  Cal.  663,  X  Continuing  Wrong.  -  Sanders  v.  Jacob,  20 

10  Am.  Rep.  279.  Mo.  App.  96.                 Volume  XVIIL 
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right  of  action  is  not  ordinarily  barred  by  mere  submission  to  the  injury,  or 
even  by  a  voluntary  promise  not  to  seek  redress;  some  conduct  amounting  to 
a  release  or  accord  and  satisfaction  must  be  shown;  though,  on  account 
of  laches,  relief  may  be  refused  under  special  circumstances.1  It  is  not, 
however,  for  a  wrongdoer  to  impose  extreme  vigilance  and  promptitude  as 
conditions  to  the  exercise  of  the  rights  of  the  injured  party.2 

Nuisance.  —  Thus  in  case  of  nuisance  mere  delay  without  acquiescence  will 
not  necessarily  constitute  a  bar  to  relief  in  equity,3  though  the  right  to  invoke 
the  interposition  of  a  court  of  equity  may  be  barred  by  long  delay  and  acqui- 
escence. * 

4.  Award  of  Arbitrators.  — ■  Where  an  award  simply  refers  to  the  adjustment 
of  past  transactions  between  the  parties  to  the  reference,  it  may  be  enforced 
notwithstanding  considerable  delay.5    Where,   however,  the  award  simply 


1.  De  Bussche  v.  Alt,  8  Ch.  D.  236,  47  L.  J. 
Ch.  381,  38  L.  T.  N.  S.  370;  Ecclesiastical 
Com'rs  v.  North  Eastern  R.  Co.,  4  Ch.  D.  845, 
36  L.  T.  N.  S.  174;  Broadbent  v.  Imperial  Gas 
Co.,  2  Jur.  N.  S.  1132;  Carmichael  zi.  Ballard, 
(Tex.  Civ.  App.  1895)  31  S.  W.  Rep.  80;  Grant 
v.  Hill,  (Tex.  Civ.  App.  1894)  30  S.  W.  Rep. 
952. 

2.  England.  —  Moxon  v.  Payne,  L.  R.  8  Ch. 
881. 

United  States.  —  Pence  v.  Langdon,  99  U.  S. 
581;  Old  Colony  Trust  Co.  v.  Dubuque  Light, 
etc.,  Co.,  89  Fed.  Rep.  794. 

Illinois.  —  McDonald  v.  Stark,  176  111.  456. 

Indiana.  —  Tarkington  v.  Purvis,  128  Ind. 
187. 

Maryland.  —  Blondell  v.  Consolidated  Gas 
Co.,  89  Md.  732. 

Massachusetts.  —  Montgomery  v.  Pickering, 
116  Mass.  227;  Linzee  v.  Mixer,  101  Mass.  512. 

Nebraska.  —  Fitzgerald  v.  Fitzgerald,  etc., 
Constr.  Co.,  44  Neb.  463;  Foley  v.  Holtry,  41 
Neb.  563. 

Rhode  Island.  —  Lonsdale  Co.  v.  Cook,  (R.  I. 
1899)  44  Atl.  Rep.  929. 

Wisconsin.  —  Young  v.  Chicago,  etc.,  R.  Co., 
28  Wis.  171. 

3.  England.  —  Rochdale  Canal  Co.  v.  King, 
16  Beav-.  643;  Ramsden  v.  Dyson,  L.  R.  1  H. 
L.  129;  Coles  v.  Sims,  5  De  G.  M.  &  G.  1; 
Fawlins  v.  Wickham,  3  De  G.  &  J.  304;  Northam 
Bridge  Co.  v.  London,  etc.,  R.  Co.,  1  R.  & 
Can.  Cas.  653;  Barker  v.  North  Staffordshire 
R.  Co.,  5  R.  &  Can.  Cas.  401;  Greenhalgh  v. 
Manchester,  etc.,  R.  Co.,  3  Myl.  &  C.  784; 
Stokoe  v.  Singers,  8  El.  &  Bl.  31,  92  E.  C.  L. 
31;  Crossley  v.  Lightowler,  L.  R.  2  Ch.  478; 
Savile  v.  Kilner,  26  L.  T.  N.  S.  277;  Francklyn 
v.  People's  Heat,  etc.,  Co.,  32  Nova  Scotia  44. 

New  Jersey.  —  Meigs  v.  Lister,  23  N.  J.  Eq. 
206. 

Neiv  York.  —  Leonard  v.  Spencer,  108  N.  Y. 
338;  Corning  v.  Troy  Iron,  etc..  Factory  Co., 
34  Barb.  (N.  Y.)  485;  Snow  v.  Williams,  16 
Hun  (N.  Y.)  468. 

Wisconsin.  —  Priewe  v.  Wisconsin  State 
Land,  etc.,  Co.,  103  Wis.  537. 

4.  England.  —  Rochdale  Canal  Co.  v.  King, 
16  Beav.  630;  Haines  v.  Taylor,  2  Phil.  209; 
Oldaker  v.  Hunt,  19  Beav.  485;  Birmingham 
Canal  Co.  v.  Lloyd.  18  Ves.  Jr.  515;  Bankart 
v.  Houghton,  27  Beav.  425;  Tipping  v.  St. 
Helen's  Smelting  Co.,  L.  R.  1  Ch.  66;  Jones  v. 
Royal  Canal  Co.,  2  Molloy  319;  Williams  v. 
Jersey,  1  Cr.  &  Ph.  91;  Hilton  v.  Granville,  1 


Cr.  &  Ph.  283;  Goldsmid  v.  Tunbridge  Wells 
Imp.  Com'rs,  L.  R.  1  Ch.  349;  Western  v.  Mac- 
dermott,  L.  R.  2  Ch.  72;  Atty.-Gen.  v.  Luton 
Local  Board  of  Health,  2  Jur.  N.  S.  180;  Pul- 
ling v.  London,  etc.  R.  Co.  33  L.  J.  Ch.  505; 
Ramsden  v.  Dyson,  L.  R.  1  H.  L.  129;  Gaunt 
v.  Fynney,  L.  R.  8  Ch.  8,  42  L.  J.  Ch.  122. 

United  States.  —  Swain  v.  Seamens,  9  Wall. 
(U.  S.)254;  Irvine  v.  Irvine,  9  Wall.  (U.  S.)6i8. 

Alabama.  —  Clifton  Iron  Co.  v.  Dye,  87  Ala. 
468. 

Illinois.  —  Richeson  v.  Richeson,  8  111.  App. 
204. 

Kentucky.  —  Louisville  Coffin  Co.  v.  Warren, 
78  Ky.  400. 

New  Jersey. — Carlisle  v.  Cooper,  21  N.J. 
Eq,  599;  Morris,  etc.,  R.  Co.  v.  Prudden,  20 
N.  J.  Eq.  530;  Meigs  v.  Lister,  23  N.  J.  Eq. 
199;  Atty.-Gen.  v.  New  York,  etc.,  R.  Co.,  24 
N.  J.  Eq.  49;  Southard  v.  Morris  Canal,  etc., 
Co.,  1  N.  J.  Eq.  518;  Hulme  v.  Shreve,  4  N.  J. 
Eq.  116. 

New  York.  —  Hentz  v.  Long  Island  R.  Co., 
13  Barb.  (N.  Y.)  647. 

North  Carolina.  —  Simpson  v.  Justice,  8  Ired. 
Eq.  (43  N.  Car.)  115. 

Ohio.  —  Goodin  v.  Cincinnati,  etc..  Canal 
Co.,  18  Ohio  St.  169,  98  Am.  Dec.  95. 

Pennsylvania.  —  Grey  v.  Ohio,  etc.,  R.  Co., 

1  Grant  Cas.  (Pa.)  412;  Hieskell  v.  Gross,  7 
Phila.  (Pa.)  317. 

Rhode  Island.  —  Sprague  v.  Steere,  I  R.  I. 
247. 

Expenditures.  —  Silence  which  lulls  the  per- 
petrator of  a  nuisance  into  a  feelingof  security 
and  leads  him  to  expend  large  sums  of  money 
to  perpetuate  it,  may  preclude  relief  on  the 
principle  of  estoppel. 

England.  —  Great  Western  R.  Co.  v.  jOxford, 
etc.,  R.  Co.,  3  De  G.  M.  &  G.  341;  Wood  v. 
Sutcliffe,  2  Sim.  N.  S.  163;  Johnson  v.  Wyatt, 

2  De  G.  J.  &  S.  18;  Davies  v.  Marshall,  10  C. 
B.  N.  S.  711,  100  E.  C.  L.  711;  Rawlins  v. 
Wickham,  3  De  G.  &  J.  304:  Archbold 
Scully,  9  H.  L.  Cas.  388;  Ga\tv.  Abbot,  8  Jur. 
N.  S.  987;  Gordon  v.  Cheltenham,  etc.,  R.  Co., 
5  Beav.  233. 

Connecticut.  —  Calhoun  v.  Richardson,  30 
Conn.  210;  Mitchell  v.  Leavitt,  30  Conn.  587. 

Mississippi. — Dickson  v.  Green,  24  Miss.  612. 

New  Hampshire.  —  Batchelder  v.  Sanborn, 
24  N.  H.  474. 

Texas.  —  Lewis  v.  San  Antonio,  7  Tex.  28S. 

5.  Arbitration. —  Disputes  between  two  co- 
executors  were  adjusted  by  arbitral  ion.  A 
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Indies  an  executory  agreement,  a  suit  for  specific  performance  will  be 
f  £h a\  Tsuifto  enforce  the  performance  of  an  executory  contract,  and  will 
be  tve  ned  by  the  sime  rules?  In  England,  it  has  been  held  that  delay  » 
S  Wnr  in  attachment  for  nonperformance  of  an  award  may  be  such  as  to 
P?eP cfudf  the  appHcamlom  obtaining  a  remedy  thereby,  unless  it  be  satisfac- 
preclude  cng   w  stranrer  to  the  reference  claims  an  interest  in 

SSierty  th S  tUle  of' which  L  In  dispute,  he  may,  by  laches  and  acquiescence, 
K  ore duded  from  enforcing  any  right  if  the  party  through  whom  he  claims 
u  Pn  1  rressful  3  If  the  delay  has  been  such  as  to  involve  a  loss  of 
S nee  "or  ud Tee  to  the  adverse  party  in  any  way  the  court  will  not  set 
Z id an  award *  But  if  it  is  comparatively  short  in  its  duration,  and  has  not 
prejudiced Tthe  adverse  party  in  any  way,  it  will  constitute  no  bar  to  a  suit  to 

VaCite^uSd-m  ^neral.  -  If  the  plaintiff,  in  a  bill  for  an  account,  has 
a  wd  Z  Znl ? that  no  correct  account  can  be  taken,  and  any  conclusion  the 
delayed  so  long  tnat  no _co  coniectural  by  reason  of  the  obscurity  in 

appear  Lt  when  the  right  to  an  account  is  clear,  mere  delay  in  making  a 

^  »  tS  ^ c^utin? &oi  time 

whiTh  will  blr an  action  for  account,  no  delay  will  be  imputed  to  the  corn- 


considerable  sum  of  money  was  found  to  be 
due  by  one  executor  to  Lhe  other,  and  the 
award  was  decreed  to  be  performed,  although 
there  had  been  a  delay  of  twelve  years,  and 
the  plaintiff  had  made  no  demand  during  that 
time.    Sweet  v.  Hole,  Finch  384. 

1.  Blackett*.  Bates,  35  L.  J.  Ch. 324.  over,  til- 
ing 3+  L.  J.  Ch.  515;  Eads  v.  Williams,  24  L. 

In^Storey  v.  Garrv,  S  Dowl.  299,4  J«r. 
72  'an  unexplained  delay  of  four  years  was 
held  to  be  fatal  to  an  application  for  an  attach- 
ment; but  in  Baily  v.  Curling,  20  L.  J.  Q.  B. 
23s  a  delay  of  two  years  was  held  to  be  in- 
sufficient to  prejudice  the  applicants  rights, 
although  it  was  not  accounted  for 

3.  Taylor  v.  Parry,  1  M.  &  G.  604,  39  E.  C. 
L.  560;  Govett  v.  Richmond,  7  Sim.  1. 

4.  Jones  v.  Bennett,  I  Bro.  P.  C.  411;  Bis- 
pham  v.  Price,  15  How.  (U.  S.)  162;  Wilhng- 
ham  v.  Harrell,  36  Ala.  583;  Beeson  v  Elliott 
1  Del.  Ch.  368;  Eddy  v.  North  up,  (Ky.  1803) 
23  S.  W.  Rep.  353;  Plymouth  --  Russell  Mills, 
7  Allen  (Mass.)  438;  George  v.  Johnson,  45  N. 

H5.4 Delay  of  Five  Months.  —  Baltimore,  etc., 
R  Co.  v.  Canton  Co.,  70  Md.  405. 

6  Action  for  Accounting  —  England.  —  Far- 
rott  v.  Palmer,  3  Myl.  &  K.  632;  Foster  v. 
Hodgson,  19  Ves.  Jr.  180;  Tatam  v  Williams, 
3  Hare  347;  Harcourt  ».  White,  28  Beav  303. 

Canada.  —  Haggart  v.  Allan,  4  Grant  Ch.  (U. 

United  States.  — McYL  night  w.  Taylor,  1 
How.  (U.  S.)  161;  Darcy  v.  Cheney  34  U.  b. 
App.  50;  Hemmick  v.  Standard  Oil  Co.  91 
Fed.  Rep.  332;  Hoyt  v.  Sprague,  103  U.  S.  613. 

Alabama.  -  Rives  v.  Morris,  108  Ala.  527, 
citing  12  Am.  and  Eng.  Encyc.  ok  Law  (1st 
ed.)  589;  Philippi  v.  Philippi,  61  Ala.  41. 

California.  ^.Coyle  w.  Lamb,  123  Cal.  264; 
Chapman  v.  State  Bank,97  Cal.  155;  Hams  «. 
Hillegass,  54  Cal.  463. 


7///;/()/f  _  Groenendyke  z\  Coffeen,  109  111. 
a2< ■  Kvle  w.  Wills,  166  111.  501. 

Maryland.  -  Hall  ».  Clagett,  48  Md.  223; 
Gover  v.  Hall,  3  Har.  &  J.  (Md.)  43;  Steiger  v. 
Hillen.  5  Gill  &  J.  (Md.)  121. 

Michigan.  —  O'Toole  v.  Hurley,  115  Mien. 


Swamscot 


^  New    Hampshire.  —  Wiggin 
Mach.  Co.,  63  N.  H.  14. 

New  Jersey.  —  Osborne  p.  O  Reilly,  43  N.  J. 
Eq.  647;  Arnett  V.  Finney,  41  N.  J.  Eq.  147- 

New  York.  —  Ellison  v.  Moffatt,  1  Johns.  Ch. 
(N    Y.)  46;  Rayner  v.  Pearsall,  3  Johns.  Ch 
N  Y  )  57S;  Kingsland  v.  Roberts,  2  Paige  (N 
Y  )  103-  Mooers  v.  White,  6  Johns.  Ch  (N  V.) 
360-  Ray  v.  Bogart,  2  Johns.  Cas.  (N.  Y.)  432; 
Atwater  w.  Fowler,  1  Edw.  (N.  Y.)  417- 

—  Ludlow  v.  Cooper,  13  Ohio  552. 

Pennsylvania.  —  Bauer's  Estate,  12  Pa.  Co. 

CtW//  Carolina.  —  Burden  ».  McElmoyle, 
Bailey  Eq.  (S.  Car.)  375- 

Tehnessee.  —  Bolton    w.    Dickens,   4  Lea 

(Te^4vS'-Wissler  v.  Craig,  80  Va  22; 
Harrison  v.  Gibson,  23  Gratt.  (Va.)  212;  Caru- 
thers  v.  Lexington,  12  Leigh  (Va.)  612;  Atkin- 
son w  Robinson,  9  Leigh  (Va.1  393;  Castleman 
v  Dorsey,  78  Va.  342;  Carr  v.  Chapman,  5 
Lei«"h  (Va.)  164;  Winston  v.  Street,  2  Patt.  & 
II.  (Va.)i69;  Boiling  v.  Boiling,  5  Munf.  (Va.) 

33In  Anderson  7-.  Northrop,  30  Fla.  650,  the 
court  considered  that  the  heirs  were  not  en- 
titled "  to  a  strict  and  minute  accounting  from 
such  executor  for  the  personalty,  at  least  ot 
such  estate  that  has  disappeared  and  of  which 
no  certain  and  positive  accounting  can  be 
had."    Citing  12  Am.  and  Eng.  Encyc.  of  Law 

(I  7  Dickenson  v.  Holland,  2  Beav.  310.  See 
also  Bruner  v.  Threadgill,  8S  N.  Car.  361; 
South  Eastern  R.  Co.  v.  Brogden,  3  Macn.  & 
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plainant  until  the  respondent  was  in  a  situation  to  render  him  a  final  account 
upon  the  close  of  the  transaction.1 

Limiting  Period  for  Which  Account  Decreed.  —  Although  the  laches  of  the  com- 
plainant may  not  be  such  as  to  preclude  his  suit  for  account,  it  may  still  be, 
under  special  circumstances,  such  as  to  limit  the  period  during  which  an 
account  will  be  decreed.3 

Opening  Settled  or  stated  Accounts.  —  This  topic  has  been  treated  in  an  earlier 
volume.3 

Principal  and  Agent.  —  Where  an  agent  has  taken  advantage  of  his  agency,  and 
the  confidence  reposed  in  him  by  his  principal,  to  acquire  the  property  of  his 
principal,  or  any  other  undue  advantage,  lapse  of  time  will  not  ordinarily  be 
held  to  be  any  answer  to  a  suit. 1  But  where  the  principal  delays  so  long  after 
the  transaction  as  to  raise  a  presumption  that  he  has  acquiesced  in  it  and 
abandoned  his  claim,  and  there  is  no  sufficient  evidence  to  establish  any  fraud, 
he  will  be  precluded  from  maintaining  any  suit  against  the  agent.5  In  the 
case  of  accounts  which  have  been  settled  between  agents  and  principals  whilst 
the  agency  continued,  the  court  will  not  refuse  relief  although  a  very  con- 
siderable delay  has  occurred.6  Delay  for  many  years  on  the  part  of  the  agent 
to  bring  suit  has  been  held  sufficient  to  bar  an  action  at  his  instance  for  an 
account,  when  th~  principal  had  repeatedly  attempted  to  bring  the  plaintiff  to 
a  settlement,  without  success.7  And  failure  by  the  agent  to  perform  the  serv- 
ices contracted  for,  coupled  with  delay  extending  over  a  number  of  years,  has 
been  held  sufficient  to  preclude  him  from  enforcing  a  deed  granted  him  in 
consideration  of  services.8 

Fiduciaries  Generally.  — ■  See  the  titles  referred  to  in  the  note  below.9 
6.  Quieting  Title  and  Removing  Cloud  —  By  Party  in  Possession.  —  The  owner  of 
the  legal  title  in  possession  may  lie  by  until  his  possession  is  invaded  or  his 
title  is  attacked  before  taking  steps  to  vindicate  his  right.10  Accordingly,  lapse 


G.  8;  Stone  v.  Marshall  Oil  Co.,  188  Pa.  St. 
614. 

1.  Atwater  v.  Tovvler,  1  Edvv.  (N.  Y.)  417. 
See  also  Matter  of  Misamore,  90  Cal.  169. 

2.  Petti  ward  v.  Prescott,  7  Ves.  Jr.  541; 
Thomson  :/.  Eastwood,  2  App.  Cas.  215 ;  Denys 
v.  Shuckburgh,  4  Y.  &  C.  Exch.  42;  Dormer 
v.  Fortescue,  3  Atk.  130;  Cook  v.  Arnham,  2 
Eq.  Cas.  Abr.  235,  par.  24;  Bowes  v.  East 
London  Water-works  Co.,  3  Madd.  375;  Pick- 
ett t.  Loggon,  14  Ves.  Jr.  215;  Schroder  v. 
Schroder,  Kay  591 ;  Kidney  v.  Coussmaker,  12 
Ves.  Jr.  158;  Acherley  v.  Roe,  5  Ves.  Jr.  565; 
Goode  v.  Gaines,  145  U.  S.  141 ;  Fowle  v.  Park, 
48  Fed.  Rep.  789;  Jackson  v.  Puget  Sound 
Lumber  Co.,  123  Cal.  97;  Rowland  v.  Best,  2 
McCord  Eq.  (S.  Car.)  320. 

3.  See  the  title  Accounts,  vol.  1,  p.  464. 
And  see  such  titles  as  Executors  and  Admin- 
istrators, vol.  11.  p.  720;  Guardian  and 
Ward,  vol.  15,  p.  16;  Trusts  and  Trustees. 

4.  Agency — England.  —  De  Bussche  v.  Alt, 
8  Ch.  D.  286;  Hardwicke  Vernon,  14  Ves.  Jr. 
504;  Beaumont  v.  Boultbee,  5  Ves.  Jr.  485; 
Crowe  7'.  Ballard,  1  Ves.  Jr.  215. 

United  States.  —  Kilbourn  v.  Sunderland,  130 
U.  S.  505;  Loring  v.  Palmer,  118  U.  S.  321. 

Illinois.  —  Sutherland  v.  Reeve,  151  111.  384. 

Missouri.  —  Aultman  v.  Loring,  76  Mo. 
App.  66. 

South  Carolina. — Bullerr'.  Haskell,  4  Desaus. 
(S.  Car.)65i. 

5.  England.  —  Great  Western  Ins.  Co.  v. 
Cunliffp,  I..  R.  9  Ch.  525. 

United  States.  —  Marsh  v.  Whitmore,  21  Wall. 
(U.  S.)  178. 


Minnesota.  —  Piano  Mfg.  Co.  v.  Buxton,  36 
Minn.  203. 

New  York.  —  Philips  v.  Belden,  2  Edw.  (N. 
Y.)  1. 

Texas.  —  Hammond    v.    Hough,    52  Tex. 

63. 

But,  though  laches  may  be  interposed  as  a 
defense  in  an  action  of  this  kind,  length  of  time 
weighs  less  in  such  a  case  than  in  any  other, 
and  it  is  extremely  difficult  for  a  confidential 
agent  to  set  up  an  available  defense  grounded 
on  the  laches  of  his  principal.  Wood  v.  Downes, 
18  Ves.  Jt.  130;  Ross  v.  Payson,  160  111.  360; 
Elmore  Johnson,  143  111.  513,  36  Am.  St. 
Rep.  401;  Salsbury  v.  Ware,  183  111.  505. 

6.  McDonald        McDonald,  1   Bligh  315; 
Lewes  v.  Morgan,  5  Price  42;  Hardwicke 
Vernon,  14  Ves.  Jr.  504. 

7.  Bill  by  Agent.  —  Mooersr'.  White,  6  Johns. 
Ch.  (N.  Y.)  360. 

8.  Smith  v.  Washington,  88  Mo.  475. 

9.  See  such  titles  as  Executors  and  Admin- 
istrators, vol.  11.  p.  720;  Guardian  and 
Ward,  vol.  15,  p.  16;  Implied  Trusts,  vol.  15, 
p.  1119;  Trusts  and  Trustees. 

10.  Quieting  Title  —  Removing  Cloud  —  Posses- 
sion.—  Orthvvein  v.  Thomas,  127  111.  554,  11 
Am.  St.  Rep.  159;  Shaw  v.  Allen,  85  111.  App. 
23;  Grossbach  v.  Brown,  72  Wis.  458.  See 
also  Southern  Pac.  R.  Co.  v.  Stanley,  49  Fed. 
Rep.  263;  Galliher  v.  Cadwell,  145  U.  S.  368; 
Simmons  Creek  Coal  Co.  v.  Doran,  142  U.  S. 
417. 

See  generally  the  titles  Cloud  on  Title, 
vol.  6,  p.  169;  Judicial  Sales,  vol.  17,  p.  94S; 
Sheriff's  Sales;  Tax  Sales;  Tax  Titles. 
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of  time  forms  no  bar  to  a  bill  brought  to  quiet  title  by  a  complainant  in  pos- 
session 1  And  laches  cannot  be  imputed  to  one  who  neglects  to  attack  a  tax 
sale  of 'his  land  which  is  void  bv  reason  of  noncompliance  with  the  provisions 
of  the  statute  and  consequently  does  not  affect  his  title.*  So  also  as  against 
the  foro-er  of  a  deed  or  one  claiming  under  him  the  owner  of  the  land  may  he 
bv  indefinitely  and  trust  to  the  strength  of  his  own  title. 

Y  By  Party  Out  of  Possession.  -  But  when  the  plaintiff  is  out  of  possession  it  would 
appear  that  the  defense  of  laches  is  available.*  It  the  plaintiff  is  out  of  pos- 
session and  his  right  to  maintain  an  action  of  ejectment  is  barred  by  the  stat- 
ute of  limitations"  a  court  of  equity  will  not  grant  a  decree  quieting  his  title, 
such  relief  being  without  value  when  the  plaintiff  cannot  recover  possession 
nnr  V  the  title  S  Conversely  it  has  been  held  that  length  of  time  which  will 
not  bar  an  ectment  will  not  bar  a  bill  for  equitable  relief.-.  Where  neither 
pa  tv  has  been  in  actual  possession  the  party  who  has  exercised  general  acts 
of  ownership  may  rely  on  lapse  of  time  to  assist  him  as  against  one  who  has 
made  no  claim  during  the  period  of  delay.7  Constructive  possession  is  suffi- 
cient to  meet  the  requirements  of  the  rule  that  the  doctrine  of  laches  can  be 
invoked  only  by  one  in  possession  against  one  out  of  possession. 

7  Equitable  Titles  —  Delay  of  Party  in  Possession.  —  Laches  Will  not  be  imputed 
to  one  in  peaceable  possession  of  property  for  delay  in  resorting  to  a  court  of 
equi Ty  to  establish  his  right  to  the  legal  title.  1  he  possession  is  notice  to  all 
of  the  possessor's  equitable  rights,  and  he  need  only  assert  them  when  he  may 
find  occasion  to  do  so.9 


1.  Thompson  v.  Dumas,  52  U.  S.  App.  551, 
8s  Fed.  Rep.  517;  Coryell  v.  Klehm,  157  111. 
462-  Rearden  v.  Searcy,  3  A.  K.  Marsh.  (Ky.) 
c,g,  1  Lite.  (Ky.)  53;  Sanborn  w  Eads,  38 
Minn  211;  Burke  v.  Backus,  51  Minn.  174; 
Riggs  v.  Pope,  3  Tex.  Civ.  App.  1 79;  Pope  v. 
Rills,  (Tex.  Civ.  App.  1897)  43  S.  W.  Rep. 
•306  See  also  Patrick  v.  Isenhart,  20  Fed. 
Rep  33Q-  Harmon  v.  Dyer,  3  MacArthur  (D. 
C)  2c,2-  Miner  v.  Beekman,  50  N.  Y.  337; 
Schoener  v.  Lissauer,  107  N.  Y.  in;  Jackson 
v  Kinsey,  (Supm.  Ct.  Gen.  T.)  7  N.  Y.  Supp. 
8o3;  Mutual  L.  Ins.  Co.  v.  Corey,  54  Hun 
(NY)  493. 

2  Tax  Sales.  —  Cook  v.  Lasher,  42  U.  S.  App. 
42,  73  Fed.  Rep.  701;  State  v.  Sponaugle,  45 
w'  Va.  415.    See  the  title  Tax  Sales. 

3  Forged  Deed.  —  Chandler  v.  White,  84  111. 
435".  See  also  Meley  v.  Collins,  41  Cal.  663,  10 
Am.  Rep.  279. 

His  rights  may  be  barred  by  laches,  how- 
ever, where  the  alleged  forger  is  dead  and  the 
evidence  of  forgery  is  not  conclusive.  French 
v  French,  (Tenn.  Ch.  1898)  52  S.  W.  Rep.  517. 

4.  Party  Out  of  Possession.  —  Conklin  v.  Wehr- 
man  38  Fed.  Rep.  877;  Hermanns:'.  Fanning, 
151  Mass.  1;  Birdsall  v.  Johnson,  44  Mich.  134; 
Hatch  v.  St.  Joseph.  6S  Mich.  220;  Bausman 
v.  Kelley,  38  Minn.  107,  8  Am.  St.  Rep.  661; 
Haskins  v.  Wallet,  63  Tex.  213. 

Presumption  of  Knowledge.  —  The  continuous 
adverse  possession  of  the  defendant  and  his 
grantors  for  many  years  is  presumed  to  have 
been  a  fact  known  to  the  real  owners  of  the 
estate.  Bausman  v.  Kelley.  38  Minn.  197,  8 
Ain.  St.  Rep.  661 ;  McQuiddy  v.  Ware,  20  Wall. 
(U.  S.)  14.  See  also  Bowman  v.  Wathen,  1 
How.  (U.  S.)  189.  If  there  was  ignorance  of 
the  adverse  possession,  not  only  should  it  be 
made  to  appear,  but  it  must  be  excused  before 
the  plaintiffs  will  be  entitled  to  relief.  Baus- 
man v.  Kelley,  38  Minn.  197,  8  Am.  St.  Rep. 
661, 


A  Suit  to  Remove  a  Cloud  upon  Title  Created  by 
a  Trust  made  and  recorded  seventy-four  years 
before  the  filing  of  the  bill,  should  be  dismissed 
for  the  laches  of  the  complainant  and  of  those 
under  whom  he  claims.  Mayse  ».  Gaddis,  2 
App.  Cas.  (D.  C.)  20. 

5  Rudland  v.  Mastic,  77  Fed.  Rep.  688;  L)u- 
mont  v.  Dufore,  27  Ind.  263;  Drumright  v. 
Hite.  (Va.  iSg-')  26  S.  E.  Rep.  583- 

6.  Cook  v.  Arnham,  3  P-  Wms.  287. 

7.  Chezutn  v.  McBride,  21  Wash.  558. 

8.  Van  Hook  v.  Frey,  13  App.  Cas.  (D.  C.) 

549.  Equitable   Title  —  Party  in  Possession  — 

United  States.  —  Ruckman  v.  Cory,  129  U.  S. 
387-  Buchannon  v.  Upshaw,  1  How.  (U.  S.)  50; 
Simmons  Creek  Coal  Co.  v.  Doran  142  U.  S. 
417;  Massenburg  v.  Denison,  30  U.  b.  App. 
6 1 0 

Alabama.  —  Harold  v.  Weaver,  72  Ala.  373; 
Tread  well  v.  Torbert,  119  Ala.  279. 

California.  —  Barroilhet  v.  Anspacher  68 
Cal.  116;  De  Mallagh  v.  De  Mallagh,  77  Cal. 

" Colorado.  —  Dunne  v.  Stotesbury,  16  Colo. 

^Illinois.  -  Wilson  v.  Byers,  77  HI.  76;  Newell 
v  Montgomery,  129  111.  58;  Henderson  v. 
Harness.  184  111.  525,  citing  12  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  606;  Bush  v  Stanley, 
122  111  406-  Orthwein  v.  Thomas,  127  111.  554. 
tt  Am  St  Rep.  159;  Parker  v.  Shannon,  137 
111.  376;  Boyd  w.  Boyd.  163  HI-  6155  Shaw  . 
Allen!  85  HI    App.  23;  Mills  v.  Lockwood,  42 

m>",W-Calrnes  v   Buck,  4  Bibb  (Ky  ) 
453;  May',.  Fenton,  7  J-  J-  M«sh-  &\ 
Barbour  v.  Whitlock,  4  T.  B.  Mon.  (Ky.)  180, 
Reardon  v.  Searcy,  I  Litt.  (KyO  53, 

Michigan.  -  Farmers',  etc    Bank  v  Detroit, 
12  Mich!  445;  Michie  v.  Blair,  fi*  Mich .  518. 

Minnesota.  -  Hayes  «  Carroll  74  Minn  134 
citing  12  Am.  and  Eng.  Encyc.  of  Laxn  (1st  ed.) 
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LA  CUES. 


Equitable  Title9. 


Delay  of  Party  Out  of  Possession.  —  If  the  party  claiming  to  have  an  equitable 
title  to  the  land  is  out  of  possession,  his  equitable  right  will  be  barred  if  he 
fails  to  take  steps  within  a  reasonable  time  to  establish  it  unless  he  can  show 
an  actual  hindrance  or  impediment  caused  by  the  fraud  or  concealment  of  the 
party  in  possession.1  In  determining  the  validity  of  an  equitable  claim  to 
real  estate,  the  court  will  take  into  consideration  such  questions  as  the  loss  of 
muniments  of  title,3  the  loss  of  other  evidence,3  the  acquisition  of  rights  by 
innocent  third  parties,'  the  death  and  insolvency  of  persons  against  whom 
purchasers  otherwise  would  have  had  recourse,5  and  the  increased  value  of 


605;  Baker  v.  Kelley,  n  Minn.  480;  Backus  v. 
Burke,  63  Minn.  272. 

New  York.  —  Evertson  v.  Tappen,  5  Johns. 
Ch.  (N.  Y.)  497- 

North  Carolina.  —  Mask  v.  Tiller,  89  N.  Car. 
423. 

Pennsylvania.  —  White  v.  Patterson,  139  Pa. 
St.  429,  citing  12  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  606;  Du  Bois  v.  Baum,  46  Pa.  St.  537; 
Richards  v.  Elwell,  48  Pa.  St.  361;  Harris  v. 
Harris,  70  Pa.  St.  170. 

Rhode  Island.  —  Hudson  v.  White,  17  R.  I. 

519- 

South  Carolina.  —  Elliotl  v.  Morris,  Harp. 
Eq.  (S.  Car.)  281.  . 

Texas.  — 'Molt  v.  Maris,  (Tex.  Civ.  App. 
1894)  29  S.  W.  Rep.  825;  Staley  v.  Hankla, 
(Tex.  Civ.  App.  1897)  43  S.  W.  Rep.  20;  South- 
all  v.  Southall,  6  Tex.  Civ.  App.  694. 

Washington.  —  Mudgett  v.  Clay,  5  Wash.  103; 
Dennis  v.  Northern  Pac.  R.  Co,,  20  Wash.  320. 

An  owner  of  land  made  a  deed  to  his  son 
and  put  him  in  possession.  The  deed  was  lost, 
but  the  father  afterwards  recognized  the  trans- 
action in  his  will  as  an  advancement.  Eject- 
ment was  brought  by  the  grantee  of  one  of  the 
father's  heirs  to  recover  possession  of  the  land 
from  the  son.  It  was  held  that  the  continued 
possession  and  occupancy  of  the  son  was  notice 
to  all  of  his  claim  that  there  was  no  such  omis- 
sion on  his  part  in  perfecting  the  right  he 
claimed  as  the  law  deemed  laches,  and  that  he 
was  entitled  to  a  decree  establishing  his  title. 
Michie  v.  Ellair,  54  M  ich.  518.  Comp.arc  Boyce 
v.  Danz,  29  Mich.  146. 

1.  Party  Out  of  Possession  —  England.  —  Chol- 
mondeley  v.  Clinton,  T.  &  R.  107. 

United  States. —  Hall  v.  Law,  102  U.  S.  461; 
U.  S.  v.  Moore,  12  How.  (U.  S.)  209;  Elmen- 
dorf  v.  Taylor,  10  Wheat.  (U.  S.)  152;  Speidel 
v.  Henrici,  120  U.  S.  349;  Wagner  v.  Baird,  7 
How.  (U.  S.)  234;  Pindell  v.  Mullikin,  1  Black 
(U.  S.)  585;  Underwood  v.  Dugan,  24  Fed. 
Rep.  74- 

Illinois.  —  Comer  v.  Comer,  119  III.  170; 
Whipple  v.  Whipple,  109  III.  419;  Ross  v.  Pay- 
son,  160  111.  349. 

Indiana.  —  Murphy  v.  Blair,  12  Ind.  184. 

Kentucky.  —  Severns  v.  Hill,  3  Bibb  (Ky.) 
240;  Farrow  v.  Farrow,  6  B.  Mon.  (Ky.)  482; 
Long  v.  White,  5  J.  J.  Marsh.  (Ky.)  226. 

Michigan.  —  Allen  v.  Allen,  47  Mich.  74. 

New  Jersey.  —  Hendrickson  v.  Hendrickson, 
42  N.  J.  Eq.  657;  Chapin  v.  Wright,  41  N.  J. 
Eq.  438. 

Oregon.  —  Weiss  v.  Bethel,  8  Oregon  522. 
Pennsylvania.  —  McGrevv  v.  Foster,  113  Pa. 
St.  642;  Carr  v.  Wallace,  7  Watts  (Pa.)  394. 

South  Carolina.  —  Hughson  v.  Mandeville,  4 
Desaus.  (S.  Car.)  87. 


Texas. — Hines  v.  Thorn,  57  Tex.  98;  Carlisle 
v.  Hart,  27  Tex.  350. 

See  also  Robinson  v.  Pierce,  118  Ala.  273; 
Johnson  v.  Toulmin,  18  Ala.  50,  52  Am.  Dec. 
212;  Brown  v.  Bocquin,  57  Ark.  97;  Teft  v. 
Booth,  104  Ga.  590;  Howe  v.  South  Park  Com'  rs, 
119  111.  ioi  ;  Happ7;.  Happ,  156  111  183;  Bangs 
v.  Stephenson,  63  Mich.  661;  Ferguson  v. 
Soden,  in  Mo.  208;  McKecbniez;.  McKechnie, 
3  N.  Y.  App.  Div.  91;  Waters  v.  Crabtree,  105 
N.  Car.  394;  Wilson  v.  Simpson,  68  Tex.  308; 
Abernathy  v.  Stone,  81  Tex.  430;  League  v. 
Rogan,  59  Tex.  427;  Wichita  Land,  etc.,  Co.  v. 
Ward,  1  Tex.  Civ.  App.  307;  Millar  ».'Jacobson, 
69  Wis.  363;  Becker  v.  Howard,  75  Wis.  415. 

Presumption  of  Validity  of  Title. —  In  Pope  v. 
Harrison,  16  Lea  (Tenn.)  82,  and  Pope  v.  Al- 
well,  16  Lea  (Tenn.)  99,  the  court  held  that  a 
lapse  of  sixty  years,  while  not  absolutely  con- 
clusive against  an  action  in  equity  to  recover 
land  which  was  not  otherwise  barred,  afforded 
a  strong  presumption  of  the  validity  of  a 
judicial  sale  through  which  the  defendants 
derived  title. 

A  Delay  of  Thirty-three  Years  without  reason- 
able explanation  is  sufficient  to  bar  the  plain- 
tiff's claim.    Taylor  v.  Whitney,  56  Minn.  386. 

Laches  for  Less  than  Statutory  Period. —  If  a 
person  purchases  property  with  knowledge  of 
an  equitable  claim  prior  to  his  own,  he  cannot 
plead  laches  for  a  period  less  than  the  statute 
of  limitations  as  a  defense  to  the  action,  no 
rights  of  third  persons  having  intervened. 
Connecticut  Gen.  L.  Ins.  Co.  v.  Eldredge, 
102  U.  S.  545. 

Vendor  of  Lands.  —  The  laches  of  a  vendor  in 
claiming  land  in  the  possessicn  of  his  vendee, 
who  has  set  up  an  adverse  claim  as  purchaser 
of  an  outstanding  title,  will  be  sufficient  to  bar 
an  action.    Green  v.  Dietrich,  114  III.  636. 

Parties  Obtaining  Wrongful  Possession,  and 
setting  up  a  false  title  (under  color  of  instru- 
ments finally  condemned),  during  the  investi- 
gation of  which  they  are  protected  in  their 
possession  of  the  court,  shall  not  avail  them- 
selves of  any  length  of  possession  pending  the 
investigation,  as  a  bar  to  the  person  who  ulti- 
mately proves  to  have  the  right.  Bond  v. 
Hopkins,  I  Sch.  &  Lef.  413. 

2.  Brewer  t>  Keeler,  42  Ark.  289. 

3.  Brewer  v.  Keeler,  42  Ark.  289;  Lequatte 
v.  Drury,  101  111.  77;  Page  v.  Booth,  1  Rob. 
(Va.)  170. 

4.  Harkness  v.  Underhill.  1  Black  (U.  S.) 
316;  Wall  v.  Arrington,  13  Ga.  88;  Howe  v. 
South  Park  Com'rs,  119  111.  101;  McMillan  v. 
McMillan,  184  111.  230;  Chew  v.  Farmers'  Bank, 
2  Md.  Ch.  232;  Page  v.  Booth,  1  Rob.  (Va.) 
170. 

5.  Chew  v.  Farmers'  Bank,  2  Md.  Ch.  232. 
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the  property.1  It  seems  that  mere  possession  without  any  claim  of  title 
either  legal  or  equitable  does  not  place  the  occupant  in  a  position  to  assert  the 
defense  of  stale  claim,2  or  to  excuse  himself  from  the  consequences  of  his  own 
laches  *^ 

8  Doctrine  in  Courts  of  Admiralty.  —  In  admiralty,  as  in  equity  laches 
mav  bar  the  right  to  relief.4  Lapse  of  time  alone  will  not  make  the  demand 
stale  nor  can  any  rule  be  safely  prescribed  as  absolute  in  all  cases  as  to  the 
period  necessary.5  But  when  the  delay  is  such  as  to  prevent  the  court  from 
doino-  justice  between  the  parties  «  or  the  respondents  have  by  reason  thereof 
been* induced  to  change  their  position  greatly  to  their  disadvantage,  relief 
will  be  refused  to  the  libelants.  If  the  claim  in  admiralty  would  be  barred  in 
an  action  at  law  by  the  statute  of  limitations,  the  court  of  admiralty  will  by 
analogy,  consider  it  to  be  barred  on  the  ground  of  laches.8  But  courts  of  the 
United  States  in  the  exercise  of  their  admiralty  jurisdiction  are  not  bound  by 
the  state  statutes  of  limitations.  They  are  governed  solely  by  acts  of  Congress 
and  the  general  principles  of  maritime  law.9 


LADEN.  —  See  note  Iw. 

LADING.  —  See  the  title  BILLS  OF  LADING,  vol.  4,  p. 
LiEDAS.  —  See  note  1 1. 
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1.  Harkness  v.  Underbill,  1  Black  (U.  S.) 
316-  Howe  v.  South  Park  Com'rs  ,119  III.  101. 

2.  Baker  v.  McFarland,  77  Tex.  294. 

3.  Mills  v.  Haywood,  6  Ch.  Div.  196. 

4  Kule  in  Admiralty.  —  Ocean  Ins.  Co.  v. 
Sun  Mnt.  Ins.  Co.,  15  Blatchf.  (U.  S.)  249; 
Willard  v.  Dorr,  3  Mason  (U.  S.)  161;  The 
Tonge  Jan.  1  Doi.  453;  The  Walter  M.  Flem- 
ing 9  Fed.  Rep.  474;  The  Brig  Sarah  Ann,  2 
Su°mn  (U.  S.)  206,  21  Fed.  Cas.  No.  12,342; 
The  Columbia.  13  Blatchf.  (U.  S.)  521,  6  Fed. 
Cas  No.  3.036;  Scull  v.  Raymond,  18  Fed. 
Rep  547;  The  Robert  Gaskin,  9  Fed.  Rep.  62; 
The  D.  M.  French,  1  Lowell  (U.  S.)  43.  See 
also  such  titles  as  Marine  Insurance;  Mari- 
time Laws;  Navigation;  Salvage;  Seamen, 
etc. 

5.  Case  Depends  on  Circumstances.  —  Stillman 
v  The  Steamboat  Buckeye  State,  Newb.  Adm. 
in.  See  also  The  Queen,  78  Fed  Rep  155, 
affirmed  94  Fed.  Rep.  180;  Bailey  v.  Sundberg, 
1  U.  S.  App.  101,49  Fed.  ReP-  583;  Joy  v. 
Allen,  2  Woodt.  &  M.  (U.  S.)  303.  *3  Fed.  Cas. 
No  7,552;  The  Steamboat  Leo,  5  Ben.  (U.  S.) 
486  15  Fed.  Cas.  No.  8,252;  The  Harriet  Ann, 
6  Biss.  (U.  S.)  13,  11  Fed.  Cas.  No.  6,101;  The 
Blenheim,  5  Savvy.  (U.  S.)  192,  3  Fed.  Cas.  No. 
r  539-  Haich  v.  The  Steam-Boal  Boston,  3 
Fed.  Rep.  807;  The  Oregon,  73  Fed.  Rep.  846. 

6.  Smilh  v.  Sturgis,  3  Ben.  (U.  S.)  330. 

7.  Share  of  Salvage  Money.  —  A  libel  was  filed 
claiming  a  share  of  salvage  money  that  had 
been  received  by  the  respondents  more  than 
nine  years  previously.  During  the  whole  of 
this  time  the  libelant  had  made  no  claim,  and 
the  respondents  had  been  compelled,  by  pro- 
ceedings against  them,  to  pay  more  than  the 
salvage  money  they  had  received.  It  was  held 
that  the  libelant's  claim  was  barred  by  laches. 
Coburn  v.  Factors',  etc.,  Ins.  Co.,  20  Fed.  Rep. 
644. 

8.  Soulhard  v.  Brady,  36  Fed.  Rep.  560; 
Nesbit  v.  The  Amboy,  36  Fed.  Rep.  925;  Bailey 
v.  Sundberg,  1  U.  S.  App.  101,  49  Fed.  Rep. 

83,  reversing  44  Fed.  Rep.  807;  The  Brig 
Sarah  Ann,  2  Sumn.  (U.  S.)  206;  Joy  v.  Allen, 


2  Woodb.  &  M.  (U.  S.)  303;  Smith  v.  Sturgis, 

3  Ben.  (U.  S.)  330;  The  Key  City,  14  Wall. 
(U  S.)  653;  Scammon  v.  Cole,  3  Cliff.  (U.  S.) 
472,  21  Fed.  Cas.  No.  12,432;  Scull  v.  Ray- 
mond, 18  Fed.  Rep.  547. 

9.  Pacific  Coast  S.  S.  Co.  v.  Bancroft-Whitney 
Co  9-1  Fed.  Rep.  180;  The  Barque  Chusan, 
2  Story  (U.  S.)  4.55;  The  Queen,  78  Fed.  Rep. 
155-  Brown  v.  Jones,  2  Gall.  (U.  S.)  477;  Wil- 
lard v.  Dorr,  3  Mason  (U.  S.)  93;  Hall  v.  Hud- 
son, 2  Sprague  (U.  S.)  65,  n  Fed.  Cas.  No. 
5,9351  Tne  Queen  of  the  Pacific,  61  Fed.  Rep. 

213.  .  . 

The  statute  4  Am.  Ch.  16,  §  17,  limiting  suits 
in  admiralty  for  seamen's  wages  to  six  years 
is  not  a  bar  to  such  suits  in  the  courts  of 
the  United  Slates.    Willard  v.  Dorr,  3  Mason 
(U.S.)  91. 

10.  Laden.— By  an  Act  of  Congress  the  prop- 
erty of  the  United  States  was  exempted  from 
certain  tolls.  In  construing  this  act  the  court 
said:  "  Nor  can  ihe  word  laden  be  construed 
to  mean  '  fully  laden,'  for  that  would  in  effect 
destrov  the  whole  value  of  the  exemption,  and 
compel  the  United  States  to  pay  a  toll  even  on 
its  military  stores  and  other  property,  unless 
every  wagon  or  carriage  employed  in  trans- 
porting it  was  as  heavily  laden  as  it  could 
conveniently  bear.  We  think  that  a  carriage 
whenever  it  is  carrying  the  mail,  is  laden  with 
Ihe  property  of  the  United  States  within  the 
true  meaning  of  the  compact."  Seanght  v. 
Stokes,  3  How.  (U.  S.)  169. 

11  Lsedas.— In  American  Bell  Telephone  Co. 
v  U.S.,  68  Fed.  Rep.  563.  it  was  sald:  "  The 
case  has  been  strenuously  pressed  on  the  court 
as  one  to  which  should  be  applied  ihe  legal 
maxim  Sic  utere  tuo  ut  alienum  non  ladas.  But 
the  attempt  to  apply  this  merely  brings  us 
back  to  the  investigation  of  the  same  legal 
propositions.  The  United  Stales  seems  to 
assume,  as  is  frequently  done,  that  this  is  a 
maxim  of  universal  benevolence,  and  that  the 
word  lada.o,  and  the  word  '  injure  '  inlo  which 
it  is  commonly  translated,  are  each  to  be  used 
in  the  general  sense  and  not  in  that  of  ihe  law. 
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LAGAN— LAID  UP. 


Definitions. 


LAGAN.  —  See  LlGAN. 
LAGER  BEER.  — See  the 
Liquors,  vol.  17,  pp.  200,  201 
LAID  DOWN.  —  See  note  1. 
LAID  OUT.  —  See  note  2. 
LAID  UP.  —  See  note  3. 


titles  Beer,  vol.  3,  p.  906; 
;  Judicial  Notice,  vol.  17,  p 


Intoxicating 

909. 


This  is  entirely  a  mistake.  The  words  are 
used  in  this  connection  in  their  primary  and 
technical  sense.  Literally  translated,  the  mat- 
ter relates  only  to  injuries  committed  to  prop- 
erty; but  Broom's  Legal  Maxims,  in  the  note 
to  page  327,  gives  as  its  true  substantive  mean- 
ing: '  So  use  your  own  property  as  not  to  in- 
jure the  rights  of  another;  '  and  in  the  text  he 
states  the  general  rule  to  the  same  effect.  He 
sums  up  his  discussion  touching  this  maxim 
by  laying  down  the  principle  that  one  must 
use  and  enjoy  his  own  property  so  as  'not  to 
affect  injuriously  the  rights  of  his  fellow 
subjects.'  " 

1.  Laid  Down. —  In  White  Lick  Quarterly 
Meeting  of  Friends  v.  White  Lick  Quarterly 
Meeting  of  Friends,  89  Ind.  142,  it  was  said: 
"  In  the  peculiar  phraseology  of  the  Society 
of  Friends,  a  meeting  is  said  to  have  been 
'  set  up  '  when  il  has  been  organized  accord- 
ing to  the  usages  of  the  society,  and  to  have 
been  laid  down,  when  it  has  been  formally 
dissolved." 

2.  Laid  Out.  —  A  statute  required  railroads  to 
keep  in  repair  crossings  over  highways  regu- 
larly  laid  out.  It  was  held  that  this  statute 
did  not  apply  to  a  way  traveled  by  the  public 
for  more  than  fifteen  years,  but  not  regularly 
laid  out  under  the  provisions  of  any  statute  or 
public  recoid  as  a  highway  or  street  by  dedi- 
cation. Missouri,  eic,  R.  Co.  v.  Long,  27 
Kan.  694. 

A  Wisconsin  statute  required,  under  a  pen- 
alty for  neglect,  the  erection  of  guideboards  at 
certain  points  upon  legally  laid  out  roads.  It 
was  held  that  the  words  "  legally  laid  out 
roads  "  applied  only  to  roads  laid  out  by  the 
authorities  in  accordance  with  the  statute 
upon  that  subject,  and  not  to  roads  which  had 
become  such  by  mere  use  or  dedication  State 
v.  Siegel,  54  Wis.  86.  Compare  State  v.  Bab- 
cock,  42  Wis.  148. 

"  Public  Highway  Laid  Out  According  to  Law  " 
—  Affirmative  Action  of  Public  Authorities  Indis- 
pensable.—  Chicago  Anderson  Pressed  Brick 
Co.  v.  Chicago,  138  111.  628. 

Same  —  Widening  Street.  —  The  term  laid  out 
has  been  extended  to  a  case  of  widening  a 
street.    Fuller  p.  Springfield,  123  Mass.  289. 


"  Order  Laying  Out."  —  See  Masonic  Bldg. 
Assoc.  v.  Btownell,  164  Mass.  306,  for  a  con- 
struction of  this  phrase  as  used  in  Massa- 
chusetts Pub.  Stat.,  c.  49,  §  93. 

Lay  Out  and  Open  Held  Equivalent.  —  Winooski 
Lumber,  etc.,  Co.  v.  Colchester,  57  Vt.  541. 

Laid  Out  —  Surveyed. —  In  Flint  v.  Long,  12 
Wash.  346,  it  was  said.  "  The  words  on  the 
face  of  a  map  of  a  town,  '  as  laid  out  '  by  a 
certain  person,  are  equivalent  to  '  as  surveyed  ' 
by  him,  and  embrace  a  reference  to  the  monu- 
ments placed  on  the  land  by  the  surveyor. " 
Quoting  Devlin  on  Deeds,  §  1022. 

Laid  Over  — Written  Report.  —  A  statute  pro- 
vided that  when  a  road  was  laid  over  lands 
not  within  any  town  or  plantation  required  to 
raise  money  to  make  and  repair  highways,  the 
county  commissioners  should,  at  their  first 
regular  session  thereafter,  assess  thereon,  and 
on  adjoining  townships  benefited  thereby,  such 
an  amount  as  they  judged  necessary  for  mak- 
ing and  opening  the  road.  It  was  held  that 
the  assessments  were  to  be  made  at  the  same 
regular  session  at  which  the  location  of  the 
road  was  filed,  the  object  of  the  statute  being 
to  prevent  their  being  made  at  an  adjourned 
term  of  such  regular  session.  Mansur  v. 
Aroostook  County,  83  Me.  520. 

3.  Laid  Up.  —  As  to  what  constitutes  ice 
laid  ii/>,  in  a  contract  calling  for  the  deliv- 
ery, in  the  event  of  the  inability  of  the  party 
"  to  lay  up  a  full  supply  of  ice,"  of  such  pro- 
portion of  the  quantity  contracted  for  "  as  the 
quantity  of  ice  laid  up  be  to  the  full  supply." 
see  Kemp  v.  Knickerbocker  Ice  Co.,  69  N.  Y. 
46. 

Same  —  Vessel.  —  By  a  policy  of  insurance  on 
a  ship  for  a  year,  the  underwriter  stipulated  to 
return  a  part  of  the  premium  "  if  sold  or  laid 
up,"  for  every  uncommenced  month.  It  was 
held  that  the  words  laid  up  meant  a  laying  up 
for  the  season,  without  being  employed  for  the 
current  year,  and  therefore,  that  where  a  ves- 
sel insured  for  one  year  had  been  laid  up  for 
several  months  during  the  year,  but  was  em- 
ployed again  within  the  year,  there  was  no 
such  laying  up  as  to  entitle  the  assured  to  a 
return  of  premium.  Hunter  v.  Wright,  10  B. 
&  C.  714,  21  E.  C.  L.  152. 
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LAKES  AND  PONDS. 


Property  in  Soil  under  Water. 


BOUNDARIES,  vol.  4,  p.  832;  FISH  AND  FISHERIES,  vol.  13,  p.  554; 
ICE,  vol.  15,  p.  907;  ISLANDS,  vol.  17,  p.  530;  NAVIGABLE  WATERS; 
NUISANCES;  WATER  COMPANIES;  WATERS  AND  WATER- 
COURSES; WHARVES  AND  WHARFINGERS. 

1.  Definitions  —  1.  Lake.  —  A  large  body  of  water,  contained  in  a  depres- 
sion of  the  earth's  surface,  and  supplied  from  the  drainage  of  a  more  or  less 
extended  area.1 

2.  Pond.  —  A  body  of  water,  natural  or  artificial,  of  less  extent  than  a  lake.2 

3.  Distinguished  from  a  Stream  or  River.  —  The  distinction  between  a  stream 
or  river  and  a  lake  or  pond  is  that  in  the  one  case  the  water  has  a  natural 
motion  or  current,  while  in  the  other  the  water  in  its  natural  state  is  substan- 
tially at  rest.  This  is  so  independently  of  the  size  of  the  one  or  the  other.3 
But  the  fact  of  some  current  in  a  body  of  water  is  not  of  itself,  in  every 
instance,  sufficient  to  make  it  a  stream,4  nor  will  the  swelling  out  of  a  stream 
into  broad,  pond-like  sheets  necessarily  make  it  a  lake.5 

II.  Rights  in  Lakes  and  Ponds  —  1.  Property  in  the  Soil  under  the  Water  — 
a.  In  England.  —  In  England,  under  the  rule  of  the  common  law  which  is 
still  rigidly  adhered  to,  the  title  to  the  soil  under  all  navigable  waters  is  prima 
facie  in  the  crown,  and  the  title  to  the  soil  under  non-navigable  waters,  prima 
facie  in  the  riparian  proprietors,  and  navigable  waters  are  those,  and  only 
those,  in  which  the  tide  ebbs  and  flows.6  Therefore  the  title  to  the  soil  under 
the  waters  of  fresh-water  lakes  is  prima  facie  private  property.7  But  the 
exact  limits  of  the  titles  of  riparian  owners  on  such  lakes  have  never  been 
settled.  The  rule  applicable  to  fresh-water  streams  which  extends  the  title  of 
riparian  owners  thereon  to  the  middle  thread  of  the  stream  opposite  their 
lands  has  never  been  applied  to  lakes.8 

b.  In  Canada.  —  In  Canada  the  rule  of  the  common  law  has  never  been 
applied  to  the  great  lakes.  The  title  to  the  soil  under  them  is  held  to  be 
prima  facie  in  the  crown,  subject  to  the  public  right  of  navigation.9 

c.  In  the  United  States  —  (1)  In  General.  —  In  the  United  States  the 
cases  relating  to  property  in  lakes  and  ponds  are  far  from  being  uniform.  It 
is  a  general  rule  that  the  title  to  the  soil  under  navigable  waters  within  the 
territorial  limits  of  a  state  is  prima  facie  in  the  state,  and  that  the  title  to 
the  soil  under  unnavigable  waters  is  prima  facie  in  the  riparian  owners.10 

1.  Lake  Defined.  —  Black's  Law  Diet.  course  from  a  road  to  a  natural  watercourse 

2.  Pond  Defined.  —  Century  Diet.  does  not  authorize  him  to  open  a  watercourse 

3.  Lakes  and  Ponds  Distinguished  from  Streams  to  a  pond.  McLaughlin  v.  Sandusky,  17  Neb. 
and  Rivers.  —  School  Trustees  v.  Schroll,  120  no. 

111.  509,  60  Am.  Rep.  575;  Illinois  Cent.  R.  6.  See  the  title  Navigable  Waters. 

Co.  v.  Chicago,  173  111.  484;  Ne-pee-nauk  Club  7.  Title  to  Lakes  and  Ponds  in  England. — 

v.  Wilson,  96  Wis.  290.  Johnston  v.  Bloomfield,  Ir.  R.  8  C.  L.  68;  Bris- 

A  river  is  characterized  by  its  confining  tow  v.  Cormican,  3  App.  Cas.  666. 

channel  banks,  which  give  it  a  substanlially  8.  See  Bristow  v.  Cormican,  3  App.  Cas. 

single  course  throughout.    A  lake  occupies  a  652. 

basin  of  greater  or  less  depth,  and  may  or  may  As  to  the  Rule  in  Scotland  upon  this  subject, 

not  have  a  single  prevailing  direction.    Jones  see  Cochrane  v.  Minto,  6  Paton  Sc.  App.  139; 

v.  Lee,  77  Mich.  40.  Scott  v.  Napier,  7  Macq.  H.  L.  35;  Menzies  v. 

4.  School  Trustees  v.  Schroll,  120  111.  509,  60  Macdonald,  26  Sc.  Jur.  385,  affirmed  2  Macq. 
Am.  Rep.  575;  Illinois  Cent.  R.  Co.  v.  Chi-  H.  L.  463;  Mackenzie  p.  Bankes,  3  App.  Cas. 
cago,  173  111.  484;  Jones  v.  Lee,  77  Mich.  40;  1324. 

Concord  Mfg.  Co.  v   Robertson,  C6  N.  H.  4;  9.  Title  to  the  Soil  under  the  Great  Lakes  in 

State  v.  Gilmanton,  14  N.  H.  477  (see  also  9  Canada.  —  Warin  v.  London,  etc.,  Loan,  etc., 

N.  H.  464);  Ne-pee-nauk  Club  v.  Wilson,  96  Co.,  7  Ont.  706,  affirmed  12  Ont.  App.  327,  14 

Wis.  290.  Can.  Sup.  Ct.  232;  Aity.-Gen.  v.  Perry,  15  U. 

6.  School  Trustees  v.  Schroll,  120  111  509,  60  C.  C.  P.  329;  Gage  v.  Bates,  7  U.  C.  C.  P.  116. 

Am.  Rep.  575;  Illinois  Cent.  R.  Co.  v.  Chi-  See  also  Parker  v.  Elliott,  1  U.  C.  C.  P.  470. 

cago,  173  111.  484;  Concord  Mfg.  Co.  v.  Rob-  As  to  the  title  to  the  soil  under  the  great 

ertson,  66  N.  H.  4;  State  v.  Gilmanton,  14  N.  lakes  in  the  United  States,  see  infra,  this  sec- 

H.  477  (see  also  9  N.  H.  464).  tion,  In  the  United  States  —  In  the  Great  Lakes. 

Pond  Not  a  Natural  Watercourse.  —  A  statute  10.  See  the  titles  Navigable  Waters;  Wat- 

authorizing  a  road  supervisor  to  open  a  water-  ers  and  Watercourses. 
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But  while  in  some  jurisdictions  the  doctrine  of  the  common  law  prevails,  that 
navigable  waters  are  those  in  which  the  tide  ebbs  and  flows,  in  a  number 
of  states  the  more  rational  rule  has  been  adopted  that  all  waters  navigable  in 
fact  that  is,  capable  in  their  usual  condition  of  being  navigated  by  ordinary 
vessels  of  commerce,  are  navigable  waters.1  The  tidal  test  of  navigability  has 
never  been  applied  to  the  great  lakes,*  and  the  tendency  seems  to  be  to  hold 
that  the  title  to  the  soil  under  all  large  lakes  navigable  in  fact  is  in  the  state 
in  trust  for  the  public  uses  of  navigation  and  fishing,3  but  there  is  such  a  con- 
flict of  authority  on  this  subject  that  a  clear  view  of  the  law  can  only  be  given 
by  stating  the  rules  that  have  been  adopted  in  the  several  states. 

In  New^York  and  Vermont,  in  large  lakes  which  are  navigable  in  fact,  the  title  to 
the  soil  under  the  water  is  held  by  the  state  in  trust  for  public  uses.  The 
owners  of  the  uplands  bordering  on  such  lakes  have  title  to  low-water  mark,4 
but  subject  to  a  servitude  to  the  public,  for  purposes  of  navigation,  up  to  high- 
water  mark.5  But  in  New  York  natural  ponds  and  small  lakes  are  prima  facte 
the  property  of  the  riparian  owners.6  The  title  of  each  owner  to  the  land 
under  the  waters  of  such  ponds  and  lakes  is  ascertained  by  projecting  the  lines 
of  his  property  from  their  points  of  meeting  with  the  edge  of  the  lake  or  pond 
to  the  centre  thereof.7  But  the  title  of  the  individual  owners  is  subject 
to  the  paramount  public  .right  of  navigation  where  the  waters  are  in  fact 
riciv  1  £f  ciblc  ^ 

In  Michigan  the  soil  under  the  small  inland  lakes,  whether  they  are  capable 
of  being  navigated  or  not,  belongs  to  the  riparian  owners,  subject,  however, 
to  the  public  right  of  navigation  in  lakes  navigable  in  fact.9  The  title  of  a 
riparian  owner  on  such  a  lake  extends  to  the  middle  line  thereof,10  where  such 
a  division  is  not  made  impracticable  by  reason  of  the  irregular  shape  of  the 
lake  11  In  large  navigable  inland  lakes  the  riparian  proprietors  own  the  land 
under  the  shallow  water  so  far  out  as  it  is  susceptible  of  beneficial  private  use, 
but  subordinate  to  the  paramount  public  right  of  navigation,  and  the  other 
public  rights  incident  thereto.13  •  , 

in  Minnesota  the  land  under  the  water  of  lakes  navigable  in  fact  belongs  to 


1.  See  the  title  Navigable  Waters. 

2.  See  infra,  this  subdivision,  In  the  Great 
Lakes. 

3.  See  the  titles  Fish  and  Fisheries,  vol.  13, 
p.  571;  Navigable  Waters. 

4.  Rule  in  New  York  and  Vermont  as  to  Large 
Navigable  Lakes.  —  Gouverneur  v.  National  Ice 
Co.,  134  N.  Y.  355,  30  Am.  St.  Rep.  669;  Wheeler 
v.  Spinola,  54  N.  Y.  377;  Champlain,  etc.,  R. 
Co.  v.  Valentine,  19  Barb.  (N.  Y.)  484;  Canal 
Appraisers  v.  People,  17  Wend.  (N.  Y.)  621; 
Jakeway  v.  Barrett,  38  Vt.  316;  Austin  v.  Rut- 
land R.  Co.,  45  Vt.  215;  Drew  v.  Hilliker,  56 
Vt.  641;  Fletcher  v.  Phelps,  28  Vt.  257. 

5.  Champlain,  etc.,  R.  Co.  v.  Valentine,  19 
Barb.  (N.  Y.)  \%\. 

Lake  Champlain.  —  So  the  proprietors  of  land 
lying  on  Lake  Champlain  own  only  to  low- 
water  mark,  and  the  land  between  that  mark 
and  high-water  mark  is  subject  to  a  servitude 
to  the  public,  for  the  purposes  of  navigation. 
Champlain,  etc.,  R.  Co.  v.  Valentine,  19  Barb. 
(N.  Y.)  484;  Austin  v.  Rutland  R.  Co.,  45  Vt. 
215;  Jakeway  v.  Barrett,  38  Vt.  316;  Fletcher 
v.  Phelps,  28  Vt.  257. 

6.  Natural  Ponds  and  Small  Lakes  in  New  York. 
—  Gouverneur  v.  National  Ice  Co.,  134  N.  Y. 
355,  30  Am.  St.  Rep.  669,  limiting  Wheeler  v. 
Spinola,  54  N.  Y.  377;  Robinson  v.  Davis,  47 
N.  Y.  App.  Div.  405;  Smith  v.  Rochester,  92 
N.  Y.  463,  44  Am.  Rep.  393;  Ledyard  v.  Ten 
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Eyck,  36  Barb.  (N.  Y.)  102;  Deuterman  v. 
Gainsborg,  9  N.  Y.  App.  Div.  151. 

7.  Gouverneur  v.  National  Ice  Co.,  134  N. 
Y.  355,  30  Am.  St.  Rep.  669;  Robinson  v. 
Davis,  47  N.  Y.  App.  Div.  405;  Ledyard  v. 
Ten  Eyck,  36  Barb.  (N.  Y.)  102. 

8.  Smith  v.  Rochester,  92  N.  Y.  463,  44  Am. 
Rep.  393. 

9.  Small  Inland  Lakes  in  Michigan.  —  Marsh 
v.  Colby,  39  Mich.  626,  33  Am.  Rep.  439; 
Webber  v.  Pere  Marquette  Boom  Co.,  62  Mich. 
626;  Clute  v.  Fisher,  65  Mich.  48.  But  see  La 
Pla'isance  Bay  Harbor  Co.  v.  Monroe,  Walk. 
(Mich.)  155-   '  „ 

10.  Webbers.  Pere  Marquette  Boom  Co.,  62 
Mich.  626. 

11.  Division  of  Irregularly  Shaped  Lakes.— 
Lincoln  v.  Davis,  53  Mich.  390,  51  Am.  Rep. 
116.  See  also  Jones  v.  Lee,  77  Mich.  40;  Grand 
Rapids  Ice,  etc.,  Co.  v.  South  Grand  Rapids 
Ice  etc.,  Co.,  102  Mich.  227,  47  Am.  St.  Rep. 
516';  Bay  City  Gas-Light  Co.  v.  Industrial 
Works,  28  Mich.  185.  But  see  Gouverneur  v. 
National  Ice  Co.,  134  N.  Y.  364,  30  Am.  St. 
Rep.  669.  .  . 

12.  Large  Navigable  Inland  Lakes  m  Michigan. 
—  Rice  v.  Ruddiman,  to  Mich.  125;  Jones  v. 
Lee,  77  Mich.  35;  Richardson  v.  Prentiss,  48 
Mich.  88;  Pere  Marquette  Boom  Co.  v.  Adams, 
44  Mich.  403.  But  see  La  Plaisance  Bay  Har- 
bor Co.  v.  Monroe,  Walk.  (Mich.)  155- 
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the  state.  The  title  of  the  riparian  owners  extends  to  low-water  mark.1  But 
where  lakes  are  non-navigable  in  fact  the  soil  under  the  waters  belongs  to  the 
riparian  owners.  The  boundary  line  of  each  abutting  tract  is  fixed  by  extend- 
ing from  the  meander  line  on  each  side  of  the  tract  lines  converging  to  a  point 
in  the  centre  of  the  lake.2 

in  Ohio  a  non-navigable  inland  lake  is  the  subject  of  private  property.3 
in  Illinois  it  has  been  held  that  all  lakes  meandered  in  the  original  survey, 
and  the  soil  under  them,  are  held  by  the  state  in  trust  for  the^  people.  The 
owner  of  the  land  lying  along  the  lake  owns  only  to  the  water's  edge.4  But 
small  lakes  not  meandered,  but  included  within  the  corners  of  a  survey,  pass 
with  the  land.5 

In  Indiana  it  has  been  held  that  the  rule  that  proprietors  on  non-navigable 
waters  own  to  the  centre  thereof  is  impracticable  as  applied  to  lakes,  and  that 
the  riparian  owner  of  a  fractional  lot  bounded  by  a  non-navigable  lake  only 
takes  so  much  of  the  lake  bottom  as  is  required  to  fill  up  the  section  or  quarter 
section  of  which  he  owns  the  fraction;  in  other  words,  that  his  common-law 
right  is  limited  by  the  sectional  lines  of  the  survey.6 

In  New  Hampshire  large  natural  lakes  and  ponds  are  held  by  the  state  in  trust 
for  the  use  of  the  public.  The  titles  of  the  riparian  owners  on  such  waters 
extend  only  to  the  water's  edge.7  But  small  ponds  are  the  property  of  the 
riparian  owners.8  The  test  of  actual  navigability  seems  not  to  have  been 
adopted  in  this  state  to  distinguish  public  from  private  ponds.  In  fact,  the 
cases  do  not  lay  down  any  absolute  test.  But  it  has  been  suggested  that  it 
would  be  convenient,  in  analogy  to  the  rule  prevailing  in  Massachusetts,  to 
regard  all  ponds  of  more  than  ten  acres  as  public  ponds.9 

In  New  Jersey,  where  there  are  no  large  inland  lakes  upon  which  an  extensive 
commerce  is  carried  on,  it  has  been  held  that  the  soil  under  all  fresh  water 
lakes  in  the  state  is  private  property,  subject,  however,  to  the  public  right  of 
navigation  in  lakes  which  are  navigable  in  fact.10 

In  Wisconsin  the  land  under  all  natural  lakes  and  ponds,  regardless  of  their 
size  or  navigability,  belongs  to  the  public.  The  title  of  a  riparian  owner 
extends  only  to  the  natural  water  line.11 

1.  Rule  in  Minnesota  as  to  Lakes  Navigable  in  S.  371,  reversing  16  Fed.  Rep.  823;  Mitchell  v. 
Fact. —  Union  Depot,  etc.,  Co.  v.  Brunswick,  Smale,  140  U.  S.  406. 

3t  Minn.  297,  47  Am.  Rep.  789;  Lamprey  v.  5.  Fuller  v.  Shedd,  161  111.  462,  52  Am.  St. 

State,  52  Minn.  181,  38  Am.  St.  Rep.  541.  Rep.  380;  Beckman  v.  Kreamer,  43  111.  447,  92 

2.  Rule  in  Minnesota  as  to  Lakes  Non-navigable  Am.  Dec.  1+6. 

in  Fact.  —  Shell  v.  Matteson,  (Minn.  1900)83  6.  Rights  of  Riparian  Owners  on  Non-navigable 

N.  W.  Rep.  491,  citing  1  Am.  and  Eng.  Encvc.  Lakes  in  Indiana.  —  Edwards  v.  Ogle,  76  Ind. 

of  Law  (2d  ed.),  p.  469,  and  4  Am.  and  Eng.  302;   Stoner  v.  Rice.  121  Ind.  51.    See  also 

En'Cyc.  ok  Law  (2d  ed.),  p.  828;  Lamprey  v.  State  v.  Portsmouth  Sav.  Bank,  106  Ind.  435; 

State,  52  Minn.  181,  38  Am.  St.  Rep.  541.  Indiana  v.  Milk,  n  Biss.  (U.  S.)  197.  Compare 

It  has  been  held  in  this  state  that  the  legis-  Ridgway  v.  Ludlow,  58  Ind.  248. 
lature  cannot  divest  the  separate  and  inde-  7.  Rule  in  New  Hampshire.  —  Concord  Mfg. 
pendent  property  right  which  each  riparian  Co.  v.  Robertson,  66  N.  H.  1;  Stale  v.  Welch, 
property  owner  on  a  non-navigable  lake  has  in  66  N.  H.  178,  explaining  State  v.  Roberts,  59 
the  bed  thereof  by  declaring  that  the  beds  of  N.  H.  256.  47  Am.  Rep.  199;  Percy  Summer 
such  lakes  shall  belong  to  the  riparian  owners  Club  v.  Welch,  66  N.  H.  180;  State  v.  Frank- 
in  common,  and  then  providing  for  the  parti-  lin  Falls  Co.,  49  N.  H.  240,  6  Am.  Rep.  513; 
tion  and  division  of  such  beds  on  lines  at  vari-  State  v.  Gilmanton,  9  N.  H.  461,  14  N.  H.  478. 
ance  with  the  rights  which  the  owners  have  in  8.  Concord  Mfg.  Co.  v.  Robertson,  66  N. 
severalty.    Shell  v.  Matteson,  (Minn.  1900)  83  H.  1. 

N.  W.  Rep.  491,  citing  6  Am.  and  Eng.  Encyc.  9.  Concord  Mfg.  Co.  v.  Robertson,  66  N.  H. 

OF  Law  (2d  ed.),  p.  955.  t.    See  infra,  this  section,  In  Massachttselts 

3.  Rule  in  Ohio.  —  Lembeck  v.  Nye,  47  Ohio  and  Maine,  under  the  Colony  Ordinance  1641- 
St.  336,  21  Am.  St.  Rep.  828:  Bass  Lake  Co.  164-7. 

v.  Hollenbeck.  n  Ohio  Cir.  Ct.  508,  5  Ohio  Cir.  10.  Rule  in  New  Jersey.— Cobb  v.  Davenpott, 

Dec.  242.  32  N.  J.  L.  369;  Kanouse  v.  Slockbower,  48  N. 

4.  Rule  in  Illinois.  —  Fuller  v.  Shedd,  161  Hi.  J.  Eq.  42. 

462,  52  Am.  St.  Rep.  380,  qualifying  Beckman  11.  Rule  in  Wisconsin. —  Mariner  v.  Schulte, 

v.  Kreamer,  43  111.  447,  92  Am.  Dec.  146;  13  Wis.  692;   Delaplaine  v.  Chicago,  etc.,  R. 

School  Trustees  v.  Schroll,  120  111.  509,  60  Am.  Co.,  42  Wis.  214,  24  Am.  Rep.  3S6;  Diedrich  v. 

Rep.  575.    But  see  Hardin  v.  Jordan,  140  U.  Northwestern  Union  R.  Co.,  42  Wis.  248,  24 
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View  of  the  Federal  Courts.  —  The  federal  courts  in  determining  to  whom  belongs 
the  title  to  lakes  and  ponds  and  the  soil  under  them  are  guided  by  the  law  of 
the  state  in  which  the  lake  or  pond  in  controversy  is  situated.  It  is  for  the 
several  states  themselves  to  determine  the  extent  of  their  right 

(2)  In  the  Great  Lakes.  —  As  has  previously  been  stated,  the  tidal  test  of 
navigability  has  never  been  applied  to  the  great  lakes.2  They  have  always 
been  held  to  be  navigable  waters.  The  title  of  the  riparian  owners  thereon 
only  extends  to  low-water  mark.3  Their  beds,  the  islands  thereon,*  and  the 
fisheries  in  them  5  are  held  by  the  state  in  trust  for  the  people.6 

State's  Right  Limited  by  the  Right  of  Congress  to  Regulate  Commerce.  —  But  a  state  s 
ownership  of  and  dominion  and  sovereignty  over  lands  within  its  limits 
covered  by  the  navigable  waters  of  one  of  the  great  lakes  are  subject  always 
to  the  paramount  right  of  Congress  to  control  the  navigation  of  the  lake  so 
far  as  may  be  necessary  for  the  regulation  of  commerce  thereon 

A  State  May  Use  and  Dispose  of  the  Lands  under  the  Waters  of  one  of  the  great  lakes, 
when  it  can  be  done  without  substantial  impairment  of  the  interest  of  the 
public  in  the  waters.8 


Am  Rep.  399;  Boorman  v.  Sunnuchs,  42  Wis . 
"33-  Ne-pee-nauk  Club  v.  Wilson,  96  Wis.  290. 

1 '  How  the  Question  Is  Determined  in  the  Fed- 
eral Courts.  —  Mitchell  v.  Smale,  140  U.  S.  406; 
Hardin  v.  Jordan,  140  U.  S.  371;  Barney  v. 
Keokuk,  94  U.  S.  324;  Union  Depot,  etc.,  Co. 
v  Brunswick,  31  Minn.  297,  47  Am.  Rep.  789; 
Lamprey  v.  State,  52  Minn.  181,  38 .Am.  St. 
Rep  541;  McLennan  v.  Prentice,  85  Wis.  427; 
Ne-pee-nauk  Club  v.  Wilson,  96  Wis.  290. 

2.  Lunar  Tide  Too  Slight  to  Serve  Any  Practical 
Purpose  in  Determining  Extent  of  Riparian  Owner- 
ship. —  The  rise  and  fall  of  Lake  Michigan, 
and  the  other  great  lakes  of  the  same  chain,  is 
not  a  tide  occurring  at  regular  intervals,  like 
that  of  the  ocean,  nor  does  it  arise  from  the 
same  cause.  And  though  it  is  probable  their 
waters  may  be  slightly  affected  by  lunar  at- 
traction, and  a  verv  minute  tide  may  perhaps 
be  detected  by  a  long  and  careful  course  of 
observation  with  accurate  instruments,  yet  the 
court  must  judicially  notice  that  it  must  be  too 
slight  to  be  recognized  by  ordinary  observation, 
or  to  serve  any  practical  purpose  in  determin- 
ing the  extent  of  riparian  ownership.  Lorman 
v.  Benson,  8  Mich.  18,  77  Am.  Dec.  435;  Rice 
v.  Ruddiman,  10  Mich.  138. 

3.  Riparian  Proprietors  Own  to  Low-water  Mark. 
—  People  71.  Silberwood,  110  Mich.  103,  limit- 
ing Lincoln  v.  Davis,  53  Mich.  375,  51  Am. 
Rep.  116,  and  Blodgett,  etc..  Lumber  Co.  v. 
Peters,  87  Mich.  498,  24  Am.  St.  Rep.  175; 
Miller  v.  Mendenhall,  43  Minn.  95,  19  Am.  St. 
Rep  219-  Hanfordz'.  St.  Paul,  etc.,  R.  Co.,  43 
Minn.  104;  Canal  Com'rs  v.  People.  5  Wend. 
(N.  Y.)  423;  Champlain,  etc.,  R.  Co.  v.  Valen- 
tine, 19  Barb.  (N.  Y.)  484. 

In  Illinois  it  has  been  held  that  the  title  of  a 
riparian  owner  on  one  of  the  great  lakes  ex- 
tends to  the  line  where  the  water  usually 
stands  when  unaffected  by  any  disturbing 
cause.    Seaman  v.  Smith,  24  111.  521. 

4.  See  the  title  Islands,  vol.  17.  p.  532. 

5.  See  the  title  Fish  and  Fisheries,  vol.  13, 
p.  571. 

6.  Title  to  the  Soil  under  the  Great  Lakes  — 

United  States.  —  Illinois  Cent.  R.  Co.  v.  Illinois, 
146  U.  S.  387,  affirming  33  Fed.  Rep.  730. 

Illinois.  —  People  v.  Kirk,  162  111.  138,  53 
Am.  St.  Rep.  277;  Illinois  Cent.  R.  Co.  v.  Chi- 
cago,  173  111.  47t- 


Michigan.  —  Peoples.  Silberwood,  110  Mich. 
103,  limiting  Lincoln  v.  Davis,  53  Mich.  375,  51 
Am.  Rep.  116,  and  Blodgett,  etc.,  Lumber  Co. 
v.  Peters,  87  Mich.  498,  24  Am.  St.  Rep.  175; 
La  Plaisance  Bay  Harbor  Co.  v.  Monroe,  Walk. 
(Mich.)  155. 

Minnesota.  —  Miller  v.  Mendenhall,  43  Minn. 
95,  19  Am.  St.  Rep.  219;  Hanford  v.  St.  Paul, 
etc.,  R.  Co.,  43  Minn.  104. 

New  Hampshire.  —  Concord    Mfg.    Co.  v. 
Robertson,  66  N.  H.  1. 

New  York.  —  Smith  v.  Rochester,  92  N.  Y. 
463,  44  Am.  Rep.  393;  People  v.  Jones,  112  N. 
Y.  *97,  affirming  49  Hun  (N.  Y.)  365;  Canal 
Com'rs  v.  People,  5  Wend  (N.  Y.)  423- 

Wisconsin.  —  McLennan  v.  Prentice,  85  Wis. 
427. 

7.  Right  of  a  State  Subject  to  the  Right  of  Con- 
gress to  Regulate  Commerce.  —  Illinois  Cent.  R. 
Co.  v.  Illinois,  146  U.  S.  387,  affirming  33  Fed. 
Rep.  730;  People  v.  Kirk,  162  111.  138,  53  Am. 
St.  Rep.  277;  People  v.  Silberwood,  no  Mich. 
103-  McLennan  v.  Prentice,  85  Wis.  427. 

8.  Right  of  State  to  Dispose  of  Lands  under  the 
Waters  of  a  Great  Lake.  —  Illinois  Cent.  R.  Co. 
v  Illinois,  146  U.  S.  387;  People  v.  Kirk,  162 
111  138,  53  Am.  St.  Rep.  277;  Illinois  Cent.  R. 
Co.  v.  Chicago,  173  HI.  471;  People  v.  Silber- 
wood, no  Mich.  103. 

Thus  it  may  grant  parcels  of  lands  under  the 
waters  of  the  lakes  for  the  erection  of  wharves, 
piers,  docks,  and  other  slructures  in  aid  of 
commerce;  so  it  may  grant  parcels  die  occupa- 
tion of  which  will  not  substantially  impair  the 
public  interest  in  the  lands  and  waters  remain- 
ing; but  it  cannot  abdicate  its  general  control 
over  the  lands  under  the  waters  of  the  lake  or 
of  an  entire  harbor  therein  by  granting  such 
lands  to  an  individual  or  a  private  corporation. 
Illinois  Cent.  R.  Co.  v.  Illinois,  146  U.  S  387; 
Illinois  Cent.  R.  Co.  v.  Chicago,  173  HI-  47 H 
People  v.  Kirk,  162  111.  138,  53  Am.  St.  Rep. 

2?But  in  Ohio  it  has  been  held  that  a  state 
may  with  the  sanction  of  the  United  State?, 
vest  in  a  private  grantee  the  ownership  of  the 
land  under  the  water  of  a  navigable  landlocked 
harbor  connected  with  one  of  the  great  lakes 
subject  to  the  public  right  of  navigation  and 
fishing.  Hogg  v.  Beerman,  41  Ohio  bt.  81,  52 
Am.  Rep.  71. 
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Limit  of  the  Great  Lakes.  —  The  fact  that  streams  and  lakes  emptying  into  one 
of  the  great  lakes  rise  and  fall  with  it  does  not  make  them  a  part  of  such  lake.1 

(3)  In  Massaclinsetts  and  Maine,  under  the  Colony  Ordinance  164.1-164.J.  — 
The  colonial  ordinance  of  Massachusetts,  adopted  in  1641,  provided  that  great 
ponds  containing  more  than  ten  acres  of  land  and  lying  in  common,  though 
within  the  bounds  of  a  town,  should  be  free  for  fishing  and  fowling.  As 
amended  by  the  ordinance  of  1647  it  prohibited  the  towns  from  granting  away 
great  ponds,  but  affirmed  their  power  to  regulate  the  fisheries  therein  as  well 
as  in  tide  waters,  and  affirmed  the  power  of  the  legislature  to  dispose  of  great 
ponds  or  of  the  common  rights  of  fishing  and  fowling  in  them.  These  ordi- 
nances are  the  foundation  of  a  local  common  law  in  Massachusetts  and  Maine 
which  is  still  in  force,  though  somewhat  changed  and  modified  by  subsequent 
legislation.  Under  it  the  great  ponds  and  the  lands  under  their  waters,  unless 
appropriated  to  private  persons  before  the  ordinance  went  into  effect,  are  held 
by  the  state  for  the  public  use.  The  title  of  the  riparian  proprietors  extends 
only  to  low-water  mark.2 

Legislative  Power  of  Regulation  and  Alienation.  —  The  legislature  has  under  this 
ordinance  a  broad  authority  to  regulate  public  rights  in  great  ponds  and  to 
grant  such  ponds  or  any  rights  therein  to  an  individual  or  a  corporation.3 

Municipal  Regulation.  —  If  in  thickly  settled  neighborhoods  the  different  uses 
which  different  persons  may  wish  to  make  of  the  great  ponds  are  so  various 
as  to  become  conflicting,  the  towns  have  power  by  appropriate  by-laws  to 
regulate  the  use  and  provide  for  the  public  convenience  and  safety.4 

The  Term  "  Great  Pond"  as  used  in  these  ordinances  means  a  pond  created  by 
the  natural  formation  of  the  land  at  a  particular  place.5 

Right  of  Access  to  Great  Ponds.  —  The  ordinance  declares  that  as  an  incident  to 
the  right  to  fish  and  fowl  in  the  great  ponds  the  public  may  "pass  and  repass 
on  foot  through  any  man's  property  for  that  end,  so  they  trespass  not  upon  any 


1.  What  Waters  Included  in  the  Great  Lakes,  — 

Rice  v.  Ruddiman,  10  Mich.  125.  In  I  his 
case  it  was  held  lhat  a  body  of  water  about  six 
miles  long,  with  ao  average  width  of  about 
two  and  a  half  miles,  connected  with  Lake 
Michigan  by  an  outlet  about  sixty  rods  long, 
was  not  a  part  of  Lake  Michigan  although  it 
rose  and  fell  with  it. 

2.  Title  to  Great  Ponds  in  Massachusetts  and 
Maine  —  Maine.  —  Brastow  v.  Rockporl  Ice 
Co.,  77  Me.  100;  Wood  v.  Kelley,  30  Me.  47. 

Massachusetts.  —  Berry  v.  Raddin,  n  Allen 
(Mass.)  577;  West  Roxbury  v.  Stoddard,  7 
Allen  (Mass.)  16S;  Hitiinger  z.  Eames,  121 
Mass.  539;  Atty.-Gen.  v.  Revere  Copper  Co., 
152  Mass.  444;  Watuppa  Reservoir  Co.  v.  Fall 
River,  147  Mass.  548,  154  Mass.  305;  Fay  v. 
Salem,  etc.,  Aqueduct  Co.,  m  Mass.  27;  Gage 
v.  Steinkrauss,  131  Mass.  222;  Com.  v.  Vin- 
cent, 108  Mass.  441;  Paine  v.  Woods,  108  Mass. 
160;  Cummings  v.  Barrett,  10  Cush.  (Mass.) 
186. 

Great  Ponds  in  the  Part  of  Massachusetts  Which 
Was  Within  Plymouth  Colony. —  But  as  the 
ordinance  only  became  a  part  of  the  common 
law  of  Plymouth  Colony  from  the  time  of  its 
union  with  Massachusetts  under  the  Province 
Charter  in  1692,  great  ponds  in  that  part  of 
Massachusetts  which  was  within  Plymouth 
Colony,  such  ponds  having  been  subject  to 
private  ownership  prior  to  the  date  of  the 
Province  Charter,  were  not  affected  by  the 
ordinance,  and  they  cannot  be  appropriated 
to  public  uses  without  compensation  to  their 
owners.    Watuppa  Reservoir  Co.  v.  Fall  River, 


154  Mass.  305.  And  see  Litchfield  v.  Scituate, 
136  Mass.  39. 

Though  Included  Within  Territory  Granted  to 
a  Body  of  Proprietors  for  the  plantation  of  a 
town  prior  to  the  ordinance  of  1647,  great 
ponds  are  nevertheless  within  the  provisions 
of  the  ordinance  and  are  public  property. 
West  Roxbury  v.  Stoddard,  7  Allen  (Mass.) 
168.  See  also  Watuppa  Reservoir  Co.  v.  Fall 
River,  154  Mass.  305. 

3.  Authority  of  Legislature  Over  Great  Ponds. 
—  West  Roxbury  v.  Stoddard,  7  Allen  (Mass.) 
158;  Martin  v.  Gleason,  139  Mass.  183;  Pro- 
prietors of  Mills  v.  Brain.tree  Water  Supply- 
Co.,  149  Mass.  478;  Com.  v.  Eliot,  146  Mass. 
5;  Com.  v.  Vincent,  108  Mass.  441;  Watuppa 
Reservoir  Co.  v.  Fall  River,  147  Mass.  548,  154 
Mass.  305;  Fay  v.  Salem,  etc.,  Aqueduct  Co., 
in  Mass.  27. 

For  the  Construction  of  the  Particular  Provisions 
of  Statutes  regulating  public  rights  in  great 
ponds,  see  Com.  v.  Vincent,  108  Mass.  441; 
Com.  v.  Eliot,  146  Mass.  5. 

4.  West  Roxbury  v.  Stoddard,  7  Allen  (Mass.) 
158.  See  also  Com.  v.  Vincent,  10S  Mass. 
446. 

5.  "Great  Pond "  Defined.  —  Com.  v.  Tiffany, 
119  Mass.  300.  See  also  Com.  v.  Vincent,  10S 
Mass.  441. 

Artificial  Increase  of  a  Great  Pond  Does  Not 
Change  Its  Character.  —  The  fact  that  a  natural 
pond  of  the  requisite  size  has  been  increased 
in  extent  by  a  dam  does  not  change  its  char- 
acter as  a  great  pond.  Com.  v.  Tiffany,  119 
Mass.  300. 
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„•=  mm  or  meadow."  Under  this  provision  any  person  has  the  right  to 
an  to  s c  a  pond  on  foot  through  uninclosed  woodlands  belonging  to  another, 
out :he  is I  nofpermitted  to  go  on  another's  corn  or  meadow,  tillage  or  grass 

^^Rhrhttothe  Use  of  the  Water-*.  In  Private  Lakes  and  Ponds - 
M  R^ft  of  Riparian  Owners.  -  Generally,  every  riparian  proprietor  on  a 
(i)  Right  oj  KV*™  flowing  therefrom,  is  entitled,  in  the 

Kce  o '™tPo  pre  cript ion  limiting  his  right,  to  the  use  of  the  water  as 
f  i,  accustomed  to  flow,  without  material  diminution  or  alteration  But  each 
it  is  accustomea  tc  uu ,  f  h       t    f    the  purp0se  of  supplying 

entitled  1^1\ecesf  ^',^  tC0°use  the  water  for  other  beneficial  purposes,  as  for 

^  jtSfSL  Convert  the  Water.  -  Except  for  purposes  of  naviga- 

SS^SS  ^niSlSnW  some  public  purpose,  and  upon  pay- 

^  Tf  Lake's  -  The  right  which  an  individual  has  to  the  use 

b  In  the  Great  Lakes      i  ne  n  ^  ^  .g  ^ 

"T^aiTan  t^ii*  of  Access  to  We  Wa^  _  A ^ .  P£ 

1.  Barrows  ..McDermott,  73  Me- 44x;  Bras-        4.  Watson  .Toronto  Gas-light,  etc.,  Co.,  4 

tow  v.  Rockport  Ice  Co.,  77  Me.  ioo.  u  .  ^  Wharfing  Out.  —  Dutton  v.  Si  rong, 

2.  Rignt  of  Riparian  Owners  to  Use  the  Waters        ft.  iugnioiw         B  Fed  R 

of  Private  Lakes  and  Ponds  -  Valparaiso  City  I  B  a ck  (U  SJ  23    luck  -        ^.9      &  ^  g 

Water  Co.f.  Dickover,  17  Ind.  App.  233;  Bas-  73§ .  Illinois  cent,  r.  People. 

««  "  Salisbury  Mfg  Co.,  43  N.  H.  578;  Syra  3  7,  £  »«    3  Fed    Rep    73^  I 

cuse  v.  Stacey,  S6  Hun  (N.  V.)  442;  South  »•  S  b™°°'    :  °p  g    JMich.  4g8>  24  Am. 

Rochester,  92  N.  Y.  464.  44,  Am.  Rep.  393;  Lumber  ^      Morrill  ^.  St.  Anthony  Falls 

Robinson  v.  Davis,  47  N.  Y.  App  Div.  407-  v^Power  Co    26  Minn.  222,  37  Am.  Rep. 

Test  of  Reasonable  Use.  -  See  Valparaiso  City  Water  Fowe  r  co  Brunswick,  31 

Water  Co.  a  Dickover,  17  Ind.  App  233.  39?;  Union  1 Dep. I  etc ..  _  Menden- 

Where  the  Outlet  of  a  Lake  Is  So  Obstructed  by  Mmn  297.  47  Am  *eP^  Han. 

Natural  Causes  as  to  cause  the  waier  of  the  lake  hall,  43  Minn.  95.  J9  *      Cq    J  Minn_  Io4; 

to  overflow  the  lands  of  an  adjacent  owner,  ford  v  J.  mi,  et  ,  ^  Died_ 

such  owner  has  no  right  to  divert  the  water  in        mo    Mil   Co .  v  *  R   Cq  ^  42  wis- 

another  direction  by  a  new  channel  so  as  to  rich  v   Northwes  M  Lennan  Prentice, 

deprive  the  owners  along  the  stream  wh.ch  »  248  24  Am   Kep^  399,  ^  DavjSi 

the  outlet  of  ihe  lake  of  the  right  to  their  usual  65  Wis.  427.    see  a  gee  Ausun 

flow.    Mohr     Gault,  10  Wis.  513.  78  Am.  Dec.  Micta^gS^i  Ajm  Kep.^  ^ 

68A-  Riparian  Proprietor  by  Virtue  of  His  Owner-        But  a  wjujj l  or ^  Is  a  Public , 

ship  to  the  Edge  of  the  Water  of  a  private  lake  reeled  in  a  lake  D>  o         ,awfuUv  entitled  to 

has  access  to  and  the  right  to  use  the  water  for  ^hore  and  not  th ere  ore  ^  ^  ^  ^ 

domestic  and  agricultural  purposes      Lem-  connect       *J»£  f  ^    LarSon  r.  Furlong,  63 

beck  v.  Nye,  47  Ohio  St.  354,  2t  Am.  Si.  Rep.  rt  n  aid  °f  nav.gauo^  ^  ^  c  c  p 

81:  Kightof  Statetoconvertthe  Wate,- Smith  6.  ^^^'bSIu^ 
w.  Rochester,  92  N.  Y.  463.  44  Am.  Rep.  393-        ity.  -  button  Volume  XVIII. 
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erty,  and  is  valuable,  and,  though  it  must  be  enjoyed  in  due  subjection  to 
the  rights  of  the  public,  it  cannot  be  arbitrarily  or  capriciously  destroyed  or 
impaired.  It  is  a  right  of  which,  when  once  vested,  the  owner  can  only  be 
deprived  in  accordance  with  established  law,  and,  if  necessary  that  it  be  taken 
for  the  public  good,  upon  due  compensation.1 

4.  Riparian  Owner's  Right  to  Erect  a  Breakwater.  —  As  a  right  of  necessity, 
when  the  water  of  a  public  navigable  lake  is  by  natural  causes  wearing  away 
and  intruding  upon  its  banks,  the  riparian  owner  may,  as  against  the  public, 
at  his  peril  of  obstructing  the  public  use,  and  at  his  peril  of  the  necessity! 
intrude  as  far  as  may  be  necessary,  into  the  water,  for  the  construction  of 
works  necessary  to  the  protection  of  his  land  against  the  action  of  the  water.2 

III.  How  Rights  in  Lakes  and  Ponds  Aee  Acquieed  —  1.  By  Grant  — 
a.  In  Private  Lakes  and  Ponds.  —  The  soil  under  private  lakes  and  ponds, 
and  water  and  other  rights  therein,  may  be  acquired  by  a  grant  either  express 
or  implied.3  A  grant  of  land  in  which  such  a  lake  or  pond  is  situated  will 
pass  title  to  it.4 

b.  In  Public  Lakes  and  Ponds  —  (i)  Legislative  Grants.  —  Title  to  land 
under  the  water  of  a  public  lake,  or  an  exclusive  privilege  in  such  a  lake,  may 
be  acquired  by  grant  from  the  state.5  But  legislative  grants  must  not  con- 
Rep.  789;  McLennan  v.  Prentice,  85  Wis.  427. 
See  also  Yates  v.  Milwaukee,  10  Wall.  (U.  S.) 
497.  But  see  Austin  v.  Rutland  R.  Co.,  45  Vt. 
215. 

State  Trustee  for  the  Eiparian  Proprietor.  —  In 

New  ^  York  while  the  state  is  trustee  for  the 
public  of  land  under  water  in  navigable  lakes 
so  as  to  protect  navigation  and  prevent  hin- 
drances or  obstructions,  it  is,  on  the  other 
hand,  trustee  for  the  riparian  proprietor  to  pro- 
tect his  interest.  Ledyard  v.  Ten  Eyck,  36 
Barb.  (N  Y.)  102. 

2.  Eight  of  Eiparian  Owners  on  Public  Lakes  to 
Erect  Breakwaters.  —  Died  rich  v.  Northwestern 
Union  R.  Co.,  42  Wis.  248,  24  Am.  Rep.  399; 
McLennan  v.  Prentice,  85  Wis.  427. 

But  a  riparian  proprietor  who  has  lawfully 
intruded  into  the  water  for  the  construction  of 
a  breakwater  cannot  thereby  acquire  title  in 
fee  to  land  occupied  by  such  breakwater  be- 
yond his  original  boundary;  nor  can  he,  in  a 
proceeding  for  compensation  for  the  alleged 
taking  of  such  land,  recover  for  any  injury 
done  to  the  breakwater.  Diedrich  v.  North- 
western Union  R.  Co.,  42  Wis.  248,  24  Am. 
Rep.  399. 

3.  As  to  what  will  pass  by  a  grant  of  lands 
bounded  by  a  private  lake  or  pond,  see  the 
title  Boundaries,  vol.  4,  p.  834. 

4.  Grant  Including  a  Lake  Within  Its  Bounda- 
ries. —  Gouverneur  v.  National  Ice  Co.,  134  N. 
Y  355.  30  Am.  St.  Rep.  6G9;  Robinson  v. 
Davis,  47  N.  Y.  App.  Div.  405. 

Where  the  State  Issued  a  Patent  embracing  a 
por  ion  of  a  small  unnavigable  lake  within  its 
boundaries — the  northern  lin*  crossing  the 
lake —  but  there  was  no  restriction  or  excep- 
tion of  the  lake,  no  reference  made  to  it,  and 
no  reservation  of  the  water  or  the  land  under 
water,  it  was  held  that  the  grant  carried  the 
southern  portion  of  the  lake  to  the  grantee 
absolutely.    Ledyard  v.  Ten  Eyck,  36  Barb. 

(M.  Y.)  702. 

5.  Eights  Acquired  by  Grant  from  the  State.  — 

People  v.  Jones,  49  Hun  (N.  Y.)  365,  affirmed 
in  112  N.  Y.  597;  Austin  v.  Rutland  R.  Co., 
45  Vt.  242. 
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Union  Depot,  etc.,  Co.  v.  Brunswick,  31  Minn. 
297,  47  Am.  Rep.  789;  McLennan  v.  Prentice, 
85  Wis.  427;  Diedrich  v.  Northwestern  Union 
R.  Co.,  42  Wis.  248,  24  Am.  Rep.  399. 

In  New  Hampshire  it  has  been  held  that  the 
manner  in  which  and  the  extent  to  which  the 
bed  of  a  public  lake  or  pond  can  reasonably  be 
appropriated  to  the  exclusive  use  of  a  littoral 
proprietor  is  determinable  on  a  bill  in  equity, 
and  it  has  been  held  permissible  for  such  a 
proprietor  to  erect  stagings  and  platforms  in 
front  of  his  land  for  use  in  filling  his  ice-house 
with  ice  taken  from  the  lake  or  pond.  Concord 
Mfg.  Co.  v.  Roberison,  66  N.  EL  20. 

In  Minnesota  it  has  been  held  that  the  riparian 
owner's  right  to  use  and  enjoy  the  land  under 
the  water  between  low-water  maik  and  the 
point  of  navigability  in  the  lake  is  not  limited 
to  purposes  connected  with  the  actual  use  of 
the  navigable  water,  but  may  extend  to  any 
purpose  not  inconsistent  with  the  public  right. 
Hanford  v.  St.  Paul,  etc.,  R.  Co.,  43  Minn.  104; 
Miller  v.  Mendenhall,  43  Minn.  95,  19  Am.  St. 
Rep.  219;  Union  Depot,  etc.,  Co.  v.  Bruns- 
wick, 31  Minn.  297,  47  Am.  Rep.  789;  Morrill 
v.  St.  Anthony  Falls  Water-Power  Co.,  26 
Minn.  222,  37  Am.  Rep.  399;  Gilbert  v.  Eld- 
ridare,  47  Minn.  210. 

But  in  Wisconsin  it  has  been  held  that  a  ripa- 
rian owner  upon  a  public  navigable  lake, 
apart  from  his  right  to  build  wharves  and  piers 
into  the  lake  to  the  point  of  navigability,  and 
to  construct  works  necessary  to  the  protection 
of  his  land  against  the  water,  has  no  right  to 
extend  his  possession  beyond,  or  intrude  with- 
in, the  natural  shore  of  the  water.  Any  such 
extension  or  intrusion  in  the  water  beyond  the 
narural  shore,  whether  made  by  the  riparian 
owner  or  a  stranger,  is  a  pourprcsture  vesting 
no  title  in  him  who  made  it.  Diedrich  v.  North- 
western Union  R.  Co.,  42  Wis.  248,  24  Am. 
ReP-  399;  McLennan  v.  Prentice,  85  Wis  427. 
See  Union  Mill  Co.  v.  Shores,  66  Wis  476. 

1.  Nature  of  the  Eight.  —  Concord  Mfg.  Co. 
v.  Robertson,  66  N.  H.  20;  Hanford  v.  St. 
Paul,  etc.,  R  Co.,  43  Minn.  104;  Union  Depot, 
etc.,  Co.  v.  Brunswick,  31  Minn.  297,  47  Am. 
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travene  any  constitutional  provision  or  limitation,'  and  it  has  been  held  that 
a  state  cannot  by  a  grant  to  an  individual  or  a  private  corporation  abdicate  its 
general  control  over  all  the  lands  under  the  waters  of  a  great  lake  or  of  an 
entire  harbor  in  such  a  lake.2 

Construction  of  Legislative  Grants.  —  Legislative  grants  of  lands  under  the  waters 
of  public  lakes  and  ponds,  and  of  water  and  other  rights  therein,  are  strictly 
construed  in  favor  of  the  grantor.  Nothing  passes  except  what  is  granted  m 
clear  terms  or  by  an  implication  which  is  strictly  necessary. J  The  particular 
terms  of  certain  grants  of  this  character  have  received  the  interpretation  of 

the  courts.4  ,  T7. 

(2)  Grants  by  Riparian  Owners  of  Their  Rights  in  Shoal  Waters.  —  the 
rio-ht  of  riparian  owners  on  public  navigable  lakes  to  erect  landings,  wharves 
and  piers  on  the  submerged  lands  between  low-water  mark  and  the  point  of 
navigability,  and  the  further  right  of  such  owners,  recognized  in  some  jurisdic- 
tions0 to  reclaim,  improve,  and  use  such  submerged  lands  for  any  purpose  not 
inconsistent  with  the  public  right,5  though  originally  incident  or  appurtenant 
to  the  shore-land,  are  property  rights  subject  to  the  control  of  the  owner,  and 
may  be  granted  by  him  separately  from  the  shore-land,6  or  reserved  in  a  grant 

°f  S2.CBy  Prescription  or  Adverse  Possession  —  a.  In  Private  Lakes  and  Ponds 

 Title  Acquired  by  Adverse  Possession  of  Land  Bordering  on  Lake.  —  111  states  where  a 

errant  of  land  bordering  on  a  non-navigable  lake  will  carry  title  to  the  centre 


1.  Legislative  Grants  Must  Be  Within  Constitu- 
tional Limitations.  —  Hogg  v.  Beerman,  41  Ohio 
St.  95,  52  Am.  Rep.  7.1.  _ 

2.  See  supra,  this  title,  Rights  in  Lakes  and 
Ponds  —  Property  in  the  Soil  under  the  Water 
—  In  the  United  States  —  In  the  Great  Lakes. 

In  Canada  an  individual  may  acquire  by 
grant  from  the  crown,  confirmed  by  the  legis- 
fature,  lols  under  the  navigable  waters  of  one 
of  the  great  lakes,  and  the  right  to  build  upon 
such  lots  so  as  to  obstruct  navigation  over 
them.  Warin  v.  London,  etc.,  Loan,  etc.,  Co., 
7  Ont.  706,  affirmed  12  Ont.  A  pp.  327,  14  Can. 
Sup  Ct.  232.  See  also  Atty.-Gen.  v.  Perry,  15 
U.  C.  C.  P.  32q.  .  . 

By  Statute  in  New  York  the  Commissioners  of 
the  Land  Office  were  authorized  to  make  grants 
of  lands  under  the  waters  of  public  lakes  in 
the  state  to  the  proprietors  of  the  adjacent 
uplands;  but  they  were  expressly  prohibited 
from  making  such  grants  to  other  persons,  and 
the  grants,  if  made,  were  declared  to  be  void. 
Ledyard  v.  Ten  Eyck,  36  Barb.  (N.  Y.)  102; 
People  v.  Jones,  112  N.  Y.  597.  affirming  49 
Hun  (N.  Y.)  365.  See  also  People  v.  Jones, 
no  N.  Y.  509. 

3.  Legislative  Grants  Strictly  Construed.— 
Watuppa  Reservoir  Co.  v.   Fall  River,  147 

Mass.  548-  .„■!., 

4.  Reservation  of  Public  Rights  in  Navigable 
Waters.  —  In  Cullerton  v.  Miller,  26  Ont.  36,  it 
was  held  that  the  word  "waters"  in  the  reser- 
vation in  the  patent  in  question  must  be  read 
with  regard  to  the  climate  and  the  necessi- 
ties of  the  case,  and  the  convenience  of  trade, 
as  covering  both  water  in  a  fluid  and  water  in 
its  congealed  slate,  and,  therefore,  that  a  per- 
son cutting  ice  on  the  lake  beyond  thede'fend- 
ant's  lols  was  entitled  to  haul  the  ice  over 
such  lots  when  frozen,  to  a  wharf  for  the  pur- 
pose of  shipment. 

Construction  of  Legislative  Grant  in  Great  Lake. 
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—  Warin  v.  London,  etc.,  Loan,  etc.,  Co.,  7 
Ont.  706,  affirmed  12  Ont.  App.  327,  14  Can. 
Sup.  Ct.  232. 

Grant  Held  to  Include  Soil  of  Landlocked  Harbor 
Connected  with  Lake  Erie.  —  Hogg  v.  Beerman, 
41  Ohio  St.  81,  52  Am.  Rep.  71. 

For  the  Construction  of  Particular  Provisions  of 
Grants  of  Great  Ponds  in  Massachusetts,  and  of 
water  and  other  rights  in  such  ponds,  see  Pro- 
prietors of  Mills  v.  Braintree  Water  Supply 
Co.,  149  Mass.  478;  Watuppa  Reservoir  Co.  v. 
Fall  River,  154  Mass.  305;  Martin  v.  Gleason, 
139  Mass.  183;  Com.  v.  Vincent,  108  Mass. 
441. 

Great  Pond  in  Massachusetts  —  Facts  Constitut- 
ing Acceptance  of  Lease  by  Town.  —  Com.  v. 
Richardson,  142  Mass.  71. 

5.  See  supra,  this  title.  Riparian  Owner  s 
Ri^ht  of  Access  to  Navigable  Water. 

6.  Grants  of  Riparian  Rights  in  Shoal  Waters. 
—  Gilbert  v.  Eldridge,  47  Minn.  210;  Hanford 
v.  St.  Paul,  etc.,  R.  Co.,  43  Minn.  104,  over- 
ruling Lake  Superior  Land  Co.  v.  Emerson,  38 
Minn.  406,  8  Am.  St.  Rep.  679;  Concord  Mfg. 
Co.  v.  Robertson,  66  N.  H.  20.  See  Miller  v. 
Mendenhall,  43  Minn.  95,  19  Am.  St.  Rep.  219. 

7.  Gilbert  v.  Eldridge,  47  Minn.  210;  People 
v.  J  jnes,  112  N.  Y.  597,  affirming 49  Hun  (N. 
Y  )  365. 

Conveyance  of  Inland  Platted  Block  upon  Which 
the  Water  Subsequently  Encroaches.  —  1  he  owner 
of  shoie  land  on  Lake  Superior  platted  it,  to- 
gether with  the  shoals  beyond  the  shore,  into 
lown  blocks  and  streets,  and  after  such  plat- 
ting conveyed  an  inland  block  with  reference 
to  it.  Subsequently  the  water  gradually  en- 
croached upon  the  land  until  the  shore  line 
reached  the  block  thus  conveyed.  It  was  held 
that  the  riparian  right  to  reclaim  and  use  the 
platted  blocks  and  streets  ir  ihe  water  did  not 
altach  to  the  block  thus  conveyed  as  incident 
thereto.    Gilbert  v.  Eldridge,  47  Minn.  210. 
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of  the  lake,'  a  title  to  land  under  the  waters  of  such  a  lake  to  the  centic 
thereof  may  be  acquired  by  an  adverse  possession,  under  color  and  claim  of 
right,  of  the  land  bordering  on  the  lake,  if  it  be  continued  for  the  period  of 
time  limited  by  the  statute  of  limitations  for  the  right  of  entry  upon  land.2 

Persons  Owning  Land  to  the  Margin  of  a  Lake  which  is  the  subject  of  private  prop- 
erty may  acquire  by  prescription  the  right  to  use  the  waters  of  the  lake  for 
watering  cattle,  washing  sheep,  boating  and  fishing,  but  a  user  to  confer  such 
a  title  must  not  only  continue  for  the  prescribed  period,  but  must  be  adverse 
and  under  a  claim  of  right. 3 

Prescriptive  Right  to  Draw  Water  from  Pond.  —  It  is  essential  to  the  acquisition  of 
a  prescriptive  title  to  draw  water  from  a  pond  to  the  injury  of  a  riparian  owner 
thereon  that  there  should  be  an  acquiescence  in  an  adverse  user.4 

Prescriptive  Rights  strictly  Limited.  —  One  having  prescriptive  rights  in  a  lake  or 
pond  is  strictly  confined  to  those  rights.5 

b.  Public  Rights  Cannot  Be  Acquired  by  Prescription.  —  An 
individual  cannot  acquire  by  prescription  rights  in  a  public  lake  or  pond 
which  belong  to  the  public  generally.0 

3.  By  Dedication.  —  A  private  non-navigable  lake  is  a  subject  of  common- 
law  dedication  to  the  public;  but  to  constitute  such  a  dedication,  a  clear 
intention  upon  the  part  of  the  owner  to  dedicate  the  lake  to  public  purposes, 
and  an  acceptance  thereof  by  the  public,  for  such  purposes,  must  be  shown.' 

4.  In  the  Exercise  of  the  Right  of  Eminent  Domain  —  a.  Right  to  Divert 
the  Waters  of  a  Private  Lake  or  Pond.  —  The  right  to  divert  the 
waters  of  a  private  lake  or  pond  may  be  acquired  by  the  state  or  by  a  public 
corporation  under  the  authority  of  the  state  in  the  exercise  of  the  right  of 
eminent  domain,  upon  payment  of  just  compensation  to  the  persons  entitled 
to  the  use  of  the  water.8 

b.  Right  to  Improve  and  Occupy  Lands  under  Shoal  Waters  in- 
Public  Lakes. — The  right  which  riparian  proprietors  on  public  navigable 
lakes  have  to  improve  and  occupy  the  submerged  lands  between  low-water 

1.  See  the  title  Boundaries,  vol.  4,  p.  834.  waters  was  a  public  right.    Such  a  prescript!  ve 

2.  Ridgway  v.  Ludlow,  58  Ind.  248.  See  right  acquired  under  this  statute  prior  to  the 
also  the  title  Adverse  Possession,  vol.  1.  p.  875.  enactment  of  the  amendatory  statute  01  1857, 

3.  Lembeck  v.  Nye,  47  Ohio  St.  353,  21  Am.  c.  275,  which  excepted  from  the  application  of 
St.  Rep.  828.  the  prior  statute  suits  relating  to  the  com- 

4.  Acquiescence  in  Adverse  User  Essential  to  monwealth's  title  in  great  ponds,  was  not  di- 
Prescriptive  Title  to  Draw  Water  from  Pond.  —  \ested  by  the  enactment  of  the  latter  statute. 
Owens  v.  Cromwell,  (Supm.  Ct.  Gen.  T.)  8  N.  Atty.-  Gen.  v.  Revere  Copper  Co.,  152  Mass. 
Y.  St.  Rep.  803,  affirmed  on  opinion  below,  115  444. 

N.  Y.  670.  In  this  case  the  defendant  had  It  was  held  in  this  state  that  actual  posses- 
drawn  water  from  a  natural  pond  on  which  the  sion  of  a  great  pond  by  a  town,  sufficient  to 
plaintiff  was  a  riparian  owner,  but  whenever  enable  it  to  sustain  an  action  against  indi- 
the  water  had  been  drawn  below  the  natural  viduals  for  trespass  in  cutting  ice  therefrom, 
low-water  mark  the  plaintiff  had  insisted  upon  was  not  shown  by  proof  of  several  votes  of  the 
and  received  compensation  for  the  damage.  town,  at  long  intervals  from  each  other,  regu- 
It  was  held  that  there  had  never  been  an  ac  lating  the  use  of  the  water  for  mills,  or  of  a 
quiescence  in  an  adverse  user  and  that  the  de-  recital,  in  a  remonstrance  to  the  legislature 
fendant  had  acquired  no  prescriptive  title  to  against  the  incorporation  of  an  aqueduct  corn- 
draw  water  from  the  pond.  pany  to  draw  water  therefrom,  of  an  ancient 

5.  Lembeck  ?>.  Nye,  47  Ohio  St.  354,  21  Am.  award  by  arbitrators,  in  a  suit  between  indi- 
St.  Rep.  828.  viduals,  that  the  drawing  of  the  water  from 

6.  Warin  v.  London,  etc.,  Loan,  etc.,  Co.,  7  the  pond  be  regulated  for  the  future  by  the 
Ont.  706,  affirmed  12  Ont.  App.  327  14  Can.  selectmen  of  the  town.     West  Roxbury  v. 
Sup.  Ct.  232.    See  also  the  titles  Adverse  Stoddard,  7  Allen  (Mass.)  158. 
Possession,  vol.  1,  p.  875;  Boom  Companies,  7.  Dedication.— Bass  Lake  Co.  v.  Hollenbeck, 
vol.  4,  p.  7T2.  11  Ohio  Cir.  Ct.  508,  5  Ohio  Cir.  Dec.  242; 

But  under  the  Massachusetts  Statute  (Rev.  Lembeck  v.  Nye,  47  Ohio  St.  336,  21  Am.  St. 

Stat.  Mass.  1836,  c.  119,  §  12)  which  made  the  Rep.  S28,  citing  5  Am.  and  Eng.  Encyc.  of  Law 

statute  of  limitations  of  real  actions  applicable  400,  401.    See  also  the  title  Dedication,  vol. 

to  suits  brought  by  the  commonwealth,  an  in-  g,  p.  25. 

dividual  could  acquire  a  prescriptive  right  to  8.  Smith  v.  Rochester,  g2  N.  Y.  463.  44  Am. 

lower  the  waters  of  a  great  pond  below  low-  Rep.  393.    See  also  the  title  Eminent  Domain, 

water  mark,  although  the  right  to  use  such  vol.  10,  pp.  1080  et  seq.,  1129. 
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mark  and  the  point  of  navigability  in  the  lake  may  be  acquired  by  a  public  or 
tf«<m-public  corporation  in  the  exercise  of  the  right  of  eminent  domain,  and 
a  condemnation  by  such  a  corporation  of  the  upland  abutting  upon  the  water 
will  embrace  such  right,  although  no  specific  mention  is  made  of  riparian 
ri°"Iits 

a  IV  Liability  for  Injuries  to  Rights  in  Lakes  and  Ponds  —  1.  Unlawful 
Diversion  of  the  Water.  —  Damages  may  be  recovered  for  the  unlawful  diversion 
of  water  from  a  lake  or  pond  to  the  injury  of  a  riparian  owner  thereon,  or  on 
a  stream  fed  thereby,2  and  such  unlawful  diversion  will  be  restrained  by 
injunction  at  the  suit  of  the  person  injured.* 

2  Pollution  of  the  Water  —  a.  Private  Ponds.  —  For  the  pollution  of  the 
waters  of  a  private  pond  the  owner  may  recover  at  least  nomina  damages 
and  an  injunction  will  be  granted  at  his  suit  to  restrain  the  pollution  of  its 
waters  5  or  the  waters  of  a  stream  emptying  into  it.b 

b  Public  Navigable  Lakes.  —  A  person  throwing  noxious  matter  into 
a  oublic  navigable  lake  is  liable  both  to  an  indictment  for  committing  a  public 
nuisance  and  to  a  private  action  at  the  suit  of  any  individual  distinctly  and 

PeC3h  Interference 'with  Navigation.  —  An  unauthorized  interference  with  the 
navigation  of  a  public  navigable  lake  by  the  erection  of  a  boom  therein,  or 


1.  Hanford  v.  St.  Paul,  etc.,  R.  Co.,  43  Minn. 

l° 2.  Damages  May  Be  Recovered  for  an  Unlawful 
Diversion.  — Smith  v.  Moodus  Water  Power  Co., 
33  Conn.  460;  Waller  v.  State,  144  N.  Y.  579- 

Unreasonable  Use  of  Water  by  a  Riparian  Pro- 
prietor. —  If  a  riparian  owner  on  a  lake  or  pond, 
entitled  to  a  reasonable  use  of  the  water,  by  an 
unreasonable  use  deprives  other  riparian  own- 
ers thereon,  or  on  a  stream  fed  thereby,  of  the 
reasonable  use  of  the  water  to  which  they  are 
entitled  he  will  be  liable  to  them  in  damages 
for  the  injury.  Valparaiso  City  Water  Co.  v. 
Dickover,  17  Ind.  App.  233;  Waller  v.  State, 
144  N.  Y.  579;  Lakeside  Paper  Co.  v.  State,  15 
N.  Y.  App.  Div.  169. 

3.  Injunction  Restraining  Unlawful  Diversion. 
—  Watuppa  Reservoir  Co.  v.  Fall  River,  154 
Mass  305;  Proprietors  of  Mills  v.  Braintree 
Water  Supply  Co.,  149  Mass.  478;  Tudor  v. 
Cambridge  Water  Works,  1  Allen  (Mass.)  164; 
Hyatt  v.  Albro,  (Mich.  1899)  80  N.  W.  Rep. 
642-  Smith  v.  Rochester,  38  Hun  (N.  Y.)  612, 
affirmed  104  N.  Y.  674;  Neal  v.  Rochester,  156 
N.  Y.  213,  affirming  88  Hun  (N.  Y.)  614. 

An  injunction  will  lie  to  restrain  the  draw- 
ing of  water  from  a  natural  lake  or  pond, 
where  such  withdrawal  causes  injury  to  a  pro- 
prietor thereon  by  leaving  uncovered  a  strip 
of  land  balow  the  natural  water  line.  Owens 
v.  Cromwell,  (Supm.  Ct.  Gen.  T.)  8  N.  Y.  St. 
R=p.  803,  affirmed  in  opinion  below,  115  N.  Y. 
670;  Cedar' Lake  Hotel  Co.  v.  Cedar  Creek 
Hydraulic  Co.,  79  Wis.  297. 

In  Massachusetts  an  injunction  will  be  granted 
at  the  sait  of  parsons  who  are  littoral  proprie- 
tors upon  and  lessees  of  fishing  rights  in  great 
ponds,  to  restrain  the  unauthorized  making  of 
openings  connecting  the  ponds  with  the  ocean. 
Smith  v.  Smith,  148  Mass.  1.  See  also  Tudor 
v.  Cambridge  Water  Works,  1  Allen  (Mass.) 
164. 

Municipal  Sewer  Draining  Pond  on  Abutting 
Lot.  —  Where  the  construction  by  a  municipal 
corporation  of  a  sewer  of  a  certain  depth  on  a 
street  in  front  of  the  lot  of  an  abutting  owner 


will  necessarily  drain  a  pond  on  such  lot,  to 
the  irreparable  injury  of  such  owner,  the  con- 
struction of  the  sewer  at  that  depth  will  be 
restrained  by  injunction.  Ambrose  v.  Buffalo. 
(Buffalo  Super.  Ct.  Spec.  T.)  29  Abb.  N.  Cas. 
(N.  Y.)  140.  But  see  Stainton  v.  Woolrych,  23 
Beav.  225,  26  L.  J.  Ch.  300,  3  Jur.  N.  S.  257,  5 

W.  R.  305-  .        „  , 

4.  Damages  for  Pollution  of  Private  Ponds.  — 

Schriver  v.  Johnstown,  71  Hun  (N.  Y.)  232, 
affirming  an  opinion  below,  148  N.  Y.  758. 

'  5.  Injunction  Restraining  Pollution  of  Pond.  — 
A  municipal  corporation  constructed  a  perma- 
nent system  of  sewers  and  gutters,  through 
which  sewage  was  collected  and  emptied  into 
the  plaintiff's  pond,  not  only  polluting  the 
water  but  causing  a  large  deposit  of  offensive 
matter  therein.  It  was  held  that  the  plainuri 
wa;  entitled  to  a  perpetual  injunction  restrain- 
ing such  pollution.  Schriver  v.  Johnstown,  71 
Hun  (N.  Y.)  232,  affirmed  on  opinion  below. 

148  N.  Y.  758. 

6.  Injunction  Restraining  Pollution  of  Stream 
Emptying  into  Fond.  —  Martin  v.  Gleason,  139 
Mass.  1S3. 

7 .  Pollution  of  a  Public  Navigable  Lake.  —  Wat- 
son v.  Toronto  Gas-light,  etc.,  Co.,  4  U.  C  Q. 

B'No5  defense  that  the  Judgment  Must  Involve 
More  or  Less  Estimate  or  Opinion.  —  Though 
damage  resulting  from  the  pollution  of,  and 
deposits  in,  the  plaintiff's  pond  is  not  alto- 
gether caused  by  the  defendant,  but  is  the 
result  of  several  causes,  and  it  is  difficult  or 
impossible  to  ascertain  the  exact  amount 
caused  by  the  defendant's  acts,  if  all  the  evi- 
dence bearing  on  the  question  of  damages, 
which  in  the  nature  of  the  case  is  fairly  possi- 
ble has  been  given,  it  is  no  defense  that  he 
judgment  against  the  defendant  must  involve 
more  or  less  estimate  or  opinion,  bcnnvei  .. 
Johnstown,  71  Hun  (N.  Y.)  232,  affirmed  on 
opinion  below,  148  N.  Y.  758.  . 

8  Abatement  of  Obstruction  to  Navigation.  - 
Union  Mill  Co.  v.  Shores,  66  Wis.  476.  bee 
also  the  title  Boom  Companies,  vol.  4,  P-  /IO 
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by  the  erection  of  a  wharf  or  pier  by  one  not  a  riparian  proprietor '  is  a  public 
nuisance,  and  may  be  abated,  and  when  it  causes  special  injury  to  a  riparian 
proprietor  by  obstructing  access  to  his  wharf  or  dock,  he  may  himself  remove 
it,  doing  no  more  damage  than  is  necessary  to  accomplish  that  purpose,2  and 
he  may  also  recover  damages  for  the  special  injury.3 

4.  Measure  of  Damages  in  Actions  for  Diversion  or  Pollution.  —  Where  injury 
results  to  a  riparian  proprietor  on  a  lake  or  pond  by  reason  of  the  pollution  or 
unreasonable  diversion  of  the  water,  the  proper  measure  of  damages  in  an 
action  therefor  is  the  depreciation  in  the  rental  value  of  the  plaintiff's 
premises,  caused  by  the  injury.4 

LAME  DUCK.  —  See  note  5. 
LAMMAS.  —  See  note  6. 
LAMP.  —  See  note  7. 

LAND.  (See  also  EMBLEMENTS,  vol.  IO,  p.  1038,  and  the  titles  EMINENT 
Domain,  vol.  10,  p.  1043;  Fixtures,  vol.  13,  p.  594;  Special  or  Local 
Assessments  ;  Statute  of  Frauds  ;  Taxation  ;  Wills.)  —  In  law,  "land  " 
signifies  any  ground  forming  part  of  the  earth's  surface  which  can  be  held  as 
individual  property,  whether  soil  or  rock,  or  water-covered,  and  everything 
annexed  to  it,  whether  by  nature,  as  trees,  water,  etc.,  or  by  the  hand  of  man, 
as  buildings,  fences,  etc.8    The  word  when  used  in  a  deed  includes  not  only 


1.  Atty.-Gen.  v.  Perry,  15  U.  C.  C.  P.  329." 
See  also  the  title  Wharves  and  Wharfingers. 

2.  Larson  v.  Furlong,  50  Wis.  681,  63  Wis. 
323- 

But  a  riparian  proprietor  cannot  remove 
such  a  structure  on  the  mere  ground  that  it  is 
a  pourpresttire  or  a  public  nuisance.  Larson 
7).  Furlong,  50  Wis.  681. 

Riparian  Proprietor  on  Removing  Obstruction 
Cannot  Convert  Materials  to  His  Own  Use.  — 
Where  one  is  entitled  10  remove  such  a  struc- 
ture because  of  special  damages  resulting  to 
him  from  it,  he  cannot  convert  the  materials 
of  which  it  is  composed  to  his  own  use,  Lar- 
son v.  Furlong,  50  Wis.  681;  unless  such  ma- 
terials are  his  property,  Larson  v.  Furlong,  63 
Wis.  323. 

3.  Damages  for  Special  Injury.  —  Union  Mill 
Co.  v.  Shores,  66  Wis.  476.  See  also  Larson 
7j.  Furlong,  50  Wis.  681. 

4.  Measure  of  Damages.  —  Valparaiso  City 
Water  Co.  v.  Dickover,  17  InJ.  App.  233; 
Schriver  v.  Johnstown,  71  Hun  (N.  Y.)  232, 
affirmed  on  opinion  below,  148  N.  Y.  758. 

Temporary  Injury  Caused  by  Diversion  by  Means 
of  Permanent  Works.  —  Where  injury  to  a  ripa- 
rian proprietor  on  a  lake  is  caused  by  the  un- 
reasonable diversion  of  the  water  by  means  of 
waterworks  which  are  of  a  permanent  charac- 
ter, but  which  cause  injury  to  the  proprietor 
only  when  the  water  in  the  lake  is  low  on 
account  of  the  dryness  of  the  season,  such 
proprietor  cannot  recover  all  damages  past 
and  prospective,  but  only  such  damages  as 
have  accrued  atjthe  dale  of  the  commencement 
of  the  action.  Valparaiso  City  Water  Co.  v. 
Dickover,  17  Ind.  App.  233. 

5.  Lame  Duck.  —  In  Barnett  v.  Allen,  3  H.  & 
N.  376  (an  action  for  libel),  Watson,  B.,  by 
way  of  illustration,  said:  "  Certain  slang 
terms,  such  as  lame  duel*,  have  obtained 
distinct  and  precise  meanings  as  connected 
with  a  man's  trade,  and  such  meaning  might 
be  proved."  See  generally  the  title  Libel  and 
Slander,  post. 
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6.  Lammas.  —  In  Baylis  u.  Tyssen-Amhursi 
6  Ch.  D.  507,  Jessel,  M.  R.,  said  that  lammaa 
lands  were  lands  which  "  belong  to  a  person 
who  is  absolutely  the  owner  in  fee  simple,  to 
all  intents  and  purposes,  for  half  the  year,  and 
(he  other  half  of  the  year  he  is  still  the  owner 
in  fee  simple,  subject  to  a  right  of  pasturage 
over  the  lands  by  other  people." 

7.  See  Saltsburg  Gas  Co.  v.  Saltsburg,  138 
Pa.  St.  250,  where  the  court  considered  that 
the  evidence  showed  that  in  the  popular  un- 
derstanding and  in  that  of  persons  familiar 
with  the  appliances  used  to  light  streets  with 
natural  gas,  the  word  lamp  was  equivalent  to 
the  words  "  burner,  light,  or  torch." 

Lamp.  —  The  extent  of  the  right  of  a  borough 
to  be  supplied  by  the  plaintiff  company  with 
natural  gas  for  lighting  its  streets,  free  of 
charge,  depended  upon  the  construction  of  the 
words  "  street  lamps,"  in  a  borough  ordinance 
the  requirements  of  which  had  been  accepted 
by  the  plaintiff,  The  clear  preponderance  of 
the  evidence  supported  the  averment  of  the 
defendant's  answer  that,  in  the  popular  under- 
standing and  in  that  of  persons  familiar  with 
the  appliances  used  to  light  streets  with  natural 
gas,  the  word  lamp  has  the  same  meaning  as 
"burner,  light,  or  torch."  The  court  said: 
"  The  word  lamp,  considered  with  reference  to 
the  general  idea  conveyed,  is  as  definite  as  any 
word  in  the  language,  but  with  regard  to  the 
particular  form,  material,  and  method  of 
operation  of  the  instrument  itself,  and  the  sub- 
stance used  as  a  light  producer,  it  is  as  vague 
as  the  name  of  any  concrete  article  in  daily 
use  can  well  be.  As  to  these  matters,  there- 
fore, its  meaning  must  depend  largely  on  the 
context  and  on  the  time,  place,  and  habits  01 
the  people  with  reference  to  which  it  is  used." 
Saltsburg  Gas  Co.  v.  Saltsburg,  138  Pa.  St. 

2f8. 

8.  Century  Diet.,  followed  in  Connecticut 
Mut.  L.  Ins.  Co.  v.  Wood,  115  Mich.  444.  See 
also  Duggan  v.  Davey,  4  Dak.  121. 

Coke's  Definition.  —  In  Stevenson  v.  Bachrach, 
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the  naked  earth,  but  everything  within  it,  and  the  buildings,  trees,  fixtures 
fences  stones,  minerals,  waters,  and  herbage  upon  it.1  For  examples  of  what 
Se  term  "  land  "  has  been  held  to  include,  and  for  instances  of  its  use  in  both 
large  and  more  restricted  senses,  see  the  note  below.3 

170  111.  256,  it  was  said:  "  Lord  Coke  says  that 
the  word  land,  in  its  legal  signification,  com- 
prehends any  ground,  soil,  or  earth  whatever, 
and  it  also  has  an  indefinite  extent  upwards  as 
well  as  downward,  and  that,  therefore  it  in- 
cludes all  caslles,  houses,  and  other  buildings 
standing  thereon."  See  also  Isham  v.  Morgan, 
q  Conn.  374;  Mitchell  v.  Warner,  5  Conn.  517; 
State  v.  Pottmeyer,  33  Ind.  403;  Provost  v. 
Calder,  2  Wend  (N.  Y.)  523-  • 

Blackstone's  Definition.  —  In  Nessler  v.  Nener, 
18  Neb.  650,  it  was  said:  "  Blackstone  defines 
the  words  '  land  and  tenement'  as  follows: 
'  Land  comprehends  all  things  of  a  permanent 
and  substantial  nature,  being  a  word  of  very 
extensive  signification,  as  will  presently  ap- 
pear more  at  large.'  "    See  2  Black.  Com. 

Webster's  Definition.  —  In  Illinois  Cent.  R. 
Co.  v.  Chicago,  173  HI-  483.  it  was  said: 
"Webster,  in  defining  the  word  land,  says: 
'  Earth,  or  the  solid  matter  which  constitutes 
the  fixed  portion  of  the  globe,  in  distinction 
from  the  waters,  which  constitute  the  fluid  or 
movable  part.'  " 

lands  and  Land  Held  Equivalent.  —  Birch  v. 
Gibbs,  6  M.  &  S.  115. 

Land  and  Bark.— In  Morss  v.  Salisbury,  4S 
N  Y.  637,  the  plaintiff  claimed  a  title  under  a 
contract  executed  in  duplicate  between  the 
firm  of  which  the  plaintiff  was  a  member  and 
A.  The  instrument  delivered  to  the  firm  pur- 
ported to  convey  to  them  "  all  the  land  and 
timber,  except  the  hard  wood,  on  the  one  hun- 
dred acres  of  land  situated,"  etc.;  in  that  de- 
livered to  A.  the  words  were  "  bark  and 
timber;"  otherwise  the  two  were  alike  in 
every  respect.  The  scope  and  tenor  of  the 
contract  indicated  that  it  was  not  intended  to 
convey  the  land  itself.  It  was  held  that  the 
title  of  A.  to  the  land  was  not  divested,  and 
that  the  possession  of  the  plaintiff  was  sub- 
ordinate thereto;  also,  that  evidence  that  the 
price  paid  was  the  full  value  of  the  land,  bark, 
and  timber  together,  except  the  hard  wood, 

was  immaterial,  and   its  exclusion  was  no 

error.  , 
Real  Property.  —  The  term  land  designates 

all  real  property,  and  is  often  used  inter- 
changeably with  that  term.    Little  Rock,  etc., 

R.  Co.  v.  Huggins,  64  Ark.  432;  Fish  v.  Fowhe, 

58  Cal.  373;  Aldrich  v.  Paine,  106  Iowa  461; 

Pond  v.  Bergh,  10  Paige  (N.  Y.)  140;  Ross  v. 

Outagamie  County,  12  Wis.  39;  State  v.  Mc- 

Fetridge,  84  Wis.  514,  citing  15  Am.  and  Eng. 

Encyc.  of  Law  (1st  ed.)  701. 

A  statute  provided  that  one  claiming  ad- 
verse possession  of  land  must  show  that  he 

had  paid  all  his  taxes.    In  construing  this 

statute  in  Frederick  v.  Dickey,  91  Cal.  360.  the 

court  said:  "  In  some  legal  connections  it  is, 

no  doubt,  used  as  co-extensive  with  '  real 

property,'  but  primarily  it  means  the  soil,  or 

a  portion  of  the  earth's  crust.'  " 

Land  and  Ground  Distinguished.  —  In  holding 

that  the  words"  mining  ground  "  referred  only 

to  that  interest  which  a  mere  occupant  of  a 


mine  had  therein,  the  court  said:  "  When  the 
assessor  avoided  the  term  land  and  used  the 
term  '  ground,'  which  has  become  a  techni- 
cal word  in  Nevada  deeds,  he  used  the  very 
word  he  should  have  used  in  descrit  ing  the 
interest  to  be  taxed."  Hale,  etc.,  Gold,  etc., 
Min.  Co.  v.  Storey  County,  1  Nev.  109. 

1.  Comprehensiveness  of  Term. —  Lux  v.  Hag- 
gin,  69  Cal.  255;  State  v.  Pottmeyer,  33  Ind. 
402-  Coombs  v.  Jordan,  3  Bland  (Md.)  284; 
Cary  v.  Daniels,  8  Met.  (Mass.)  480;  Harrell 
v.  Miller,  35  Miss.  702;  Kingsley  v.  Holbrook, 
45  N.  H.  319;  Mott  v.  Palmer,  1  N.  Y.  564; 
Hoffman  v.  Armstrong,  43  N.  Y.  203;  Scriver 
v.  Smith,  100  N.  Y.  480;  Goodrich  v.  Jones,  2 
Hill  (N.  Y.)  143;  Walker  v.  Sherman,  20  Wend. 
(N.  Y.)  639;  Green  v.  Armstrong,  1  Den.  (N. 
Y.)  554;  Lightfoot  z.  Grove,  5  Heisk.  (Tenn.) 
479:  McGhee  Irrigation  Ditch  Co.  v.  Hudson, 
85  Tex.  592. 

Cujus  Est  Solum  Ejus  Est  Usque  ad  Coelum. 
(See  also  Cujus  Est  Solum  Ejus  Est  Usque  ad 

CtELUM  ET  AD   INFEROS,    Vol.  8,  p.  458.)— In 

Brocket  v.  Ohio,  etc.,  R.  Co.,  14  Pa.  St.  243, 
it  was  said:  "  Lord  Coke  says  that  it  is  nomen 
aeneralissimum;  that  it  includes  everything 
fixed  to  the  ground,  and  everything  above  or 
below  the  surface  of  it;  that  it  comprehends 
castles,  houses,  and  other  buildings;  and  that 
not  only  the  soil,  but  everything  in  it  or  on  it, 
passes  by  it."  See  also  Isham  v.  Morgan,  9 
Conn.  377;  Vansickle  v.  Haines,  7  Nev.  265; 
Wheelock  v.  Young,  4  Wend.  (N.  Y.)  65o; 
Murphy  v.  Bolger,  60  Vt.  726;  Low  v.  Lincoln 
County  Ct.,  27  W.  Va.  789:  Broom's  Legal 
Maxims  395.    And  see  the  title  Real  Prop- 

ERTY 

2  Advowson.  —  In  Westfaling  v.  Westfaling, 
3  Alk  464,  it  was  held  that  an  advowson 
in  gross  would  not  pass  by  the  word  lands 
but  would  pass  by  the  words  "  tenements  and 
hereditaments." 

After-acquired  Land  —  Power  of  Attorney.  —  A 
power  of  attorney  containing  an  authority  to  en- 
ter into  the  possession  of,  and  to  grant  and  con- 
vey "all  such  lands,  tenements,  hereditaments 
and'  real  estate  whatever,  *  *  *  situate 
in  *  *  *,  to  or  in  which  we  [the  donors  ot 
the  power]  are  or  may  be  in  any  way  entitled 
or  interested,"  and  also  "  to  exercise  general 
control  and  supervision  over  all  such  lands 
and  real  estate  belonging  to,  or  that  may  be- 
long to  them,"  relates  not  only  to  lands 
belonging  to  the  principals  at  the  time  of  the 
execution  of  the  power,  but  to  after-acquired 
lands.    Berkey  v.  Judd,  22  Minn  288. 

Arable  Land.  — In  Shufflin  v.  House,  45  W. 
Va  733,  it  was  said:  "'  The  word  land  has 
two  senses;  one  is  general  and  one  restricted. 
If  it  occurs  accompanied  with  other  ^oxis 
which  either  in  whole  or  in  part  supply  the 
difference  between  the  two  senses,  that  is  a 
reason  for  taking  it  in  its  less  general  sense: 
e  «  in  a  grant  of  lands,  meadows,  and 
pastures,  the  former  word  is  held  to  mean 
only  arable  land.  Burt.  Real  Prop.  183; 
Ewer  v.  Ilayden,  Cro.  Eliz.  476,  659.  2  And. 
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123;  Van  Gorden  v.  Jackson,  5  Johns.  (N.  Y.) 
440/    Bouv.  Law  Diet." 

And  in  Burlington,  etc.,  R.  Co.  v.  Lancaster 
County,  4  Neb.  293,  3  Cent.  L.  J.  369,  the  term 
land  was  held  to  be  confined  to  arable  land. 

So  in  Lightfoot  v.  Grove,  5  Heisk.  (Tenn.) 
479,  upon  the  construction  of  a  fence  statute, 
land  was  confined  to  agricultural  land  and 
was  held  not  to  include  town  lots.  See  also 
Reg.  v.  Midland  R.  Co.,  4  El.  &  Bl.  958,  82  E. 
C.  L.  958.  And  see  infra,  this  note,  Town 
Lot. 

Assignment  of  Mortgage  —  Recording.  —  An 

assignee  of  a  mortgage  takes  by  a  duly  exe- 
cuted assignment  thereof  an  interest  in  the 
mortgaged  premises.  Therefore,  such  assign- 
ment, by  force  of  the  statutes,  may  properly 
be  recorded  in  the  land  records  of  the  town 
where  the  mortgaged  premises  lie.  Torrey  v. 
Deavitt,  53  Vt.  331.  See  generally  the  title 
Recording  Acts. 

Brickfield.  —  In  Clayford  v.  Rutter,  (1897)  1 
Q.  B.  650,  it  was  held  that  a  brickfield  occupied 
by  an  engine  house  and  other  buildings  for  the 
purpose  of  making  bricks,  the  brick  earth  be- 
ing dug  from  a  portion  of  the  land,  was  ap- 
propriately classified  vas  land  within  a  statute 
providing  that  the  owners  and  occupiers  of 
houses,  buildings,  and  property  other  than 
land  should  be  ratable  to  the  relief  of  the  poor 
at  a  higher  rate  than  the  owners  of  land. 

Buildings,  Houses,  and  Structures.  (See  infra, 
this  note,  Improvements.)  —  The  term  land  in- 
cludes all  buildings,  houses,  and  structures 
upon  the  land.  Reg  v.  Neath,  L.  R.  6  Q.  B. 
711;  Alia  way  v.  Wagstaff,  4  H.  &  N.  307; 
Wright  v.  Ingle,  16  Q.  B.  D.  390;  Union  Com- 
press Co.  v.  State,  64  Ark.  136;  Isham  v.  Mor- 
gan, 9  Conn.  377;  Fitch  v.  Pinckard,  5  111.  70; 
Mason  v.  Police  Jury,  9  La.  Ann.  368;  People 
v.  Barker,  153  N.  Y.  98;  Cleveland,  etc.,  R. 
Co.  v.  Speer,  56  Pa_  St.  325;  Lightfoot  v. 
Grove,  5  Heisk.  (Tenn.)  479. 

A  conveyance  of  the  land  on  which  a  build- 
ing stands  con  veys  all  the  land  covered  by  the 
foundation.    Gear  v.  Barnum,  37  Conn.  229. 

Landed  Estate  —  Taxation.  —  In  Police  Jury 
v.  Harris,  10  La.  Ann.  676,  it  was  held  that 
the  term  "  landed  estate,"  on  which  police 
juries  were  authorized  by  act  of  the  legislature 
to  levy  taxes  for  works  of  internal  improve- 
ment, embraced  also  all  houses,  fixtures,  and 
improvements  thereon,  and  neat  cattle,  horses, 
and  mules  when  attached  to  and  used  on  a 
plantation. 

"  House  and  Its  Appurtenances."  —  In  Hawkins 
v.  Wilson,  1  W.  Va.  117,  the  description,  in  a 
summons  of  unlawful  detainer,  of  premises 
as  "  a  certain  house  and  its  appurtenances," 
was  held  to  import  land  within  the  meaning 
of  Code  i860,  c.  134,  to  the  extent  of  the  land 
on  which  the  house  stood  and  the  garden 
attached  to  it,  but  no  further. 

Eminent  Domain.  —  In  Brocket  v.  Ohio,  etc., 
R.  Co.,  14  Pa.  St.  241,  it  was  held  that  the 
right  of  a  railroad  company  to  enter  upon  and 
appropriate  land  for  the  use  of  its  road  in- 
cludes the  right  to  remove  a  dwelling  house. 
See  also  Cleveland,  etc.,  R.  Co.  v.  Speer,  56 
Pa.  St.  325. 

Wills.  —  Although  the  term  land  in  a  will  is 
generally  sufficient  to  carry  a  house  upon  the 
land,  "  yet  of  course  this  does  not  hold  where 


the  testator  evidently  uses  the  term  in  contra- 
distinction to  '  house;  '  as  where  A.,  having  a 
messuage  at  L.  and  a  messuage  and  lands  at 
W.,  devised  his  house  at  L.,  with  all  other  his 
lands,  meadows,  pastures,  with  their  appurte- 
nances, lying  in  W.,  the  house  at  W.  was  held 
not  to  pass."  1  Jarman  on  Wills  (6th  Am. 
ed.)  733,  citing  Ewer  v.  Hayden,  Moo.  K.  B. 
359,  Cro.  Eliz.  476.  See  also  hi  re  Portal,  30 
Ch.  D.  50. 

Same  —  Buildings  Erected  by  Others  than  Owner. 

—  The  word  land,  as  used  in  the  New  York 
statute  relating  to  taxation,  was  defined  as  in- 
cluding the  land  itself  and  all  buildings  and 
other  articles  erected  upon  or  fixed  to  it.  It 
was  held  under  this  statute  that  buildings 
erected  upon  land  by  a  person  other  than  the 
owner,  under  a  right  or  interest  which  author- 
ized the  erection,  were  subject  to  assessment 
as  real  estate.  People  v.  Cassity,  46  N.  Y.  46; 
People  v.  Tax  Com'rs,  82  N.  Y.  459,  101  N.  Y. 
322;  People  a.  Board  of  Assessors,  93  N.  Y. 
308.  See  also  Oskaloosa  Water  Co.  v.  Board 
of  Equalization,  84  Iowa  412.  Compare  Mel- 
hop  v.  Meinhart,  70  Iowa  685. 

Same  —  Water  Company.  —  In  Oskaloosa 
Water  Co.  v.  Board  of  Equalization,  84  Iowa 
411,  it  was  held  that  the  building  and  ma- 
chinery of  a  water  company,  located  on  land 
under  a  lease,  were  land  for  the  purpose  of 
taxation. 

Canal.  —  In  Reg.  v.  Neath,|L.  R.  6  Q.  B.  707, 
it  was  held  that  a  canal  was  land  within  the 
meaning  of  a  statute  which  provided  that  the 
owners  and  occupiers  of  houses,  buildings, 
and  property,  other  than  land,  ratable  to  the 
relief  of  the  poor,  should  be  rated  at  and  pay 
a  less  rate  than  that  at  which  the  ow  ners  and 
occupiers  of  land  should  be  rated.  See  also 
Grand  Junction  Canal  v.  Hemel  Hempstead, 
L.  R.  6  Q.  B.  173;  Regents  Canal  Co.  v.  St. 
Pancras,  3  Q.  B.  D.  73. 

Copyhold.  —  The  term  land  has  been  held  to 
extend  to  copyholds.  See  Doe  v.  Ludlam,  7 
Bing.  275,  20  E.  C.  L.  130;  Doe  v.  Bottriell,  5 
B.  &  Ad.  131,  27  E.  C.  L.  64. 

Corporeal  Hereditament.  —  See  infra,  this  note, 
Hereditament. 

Crop.  —  Land  includes  growing  crops.  Mayer 
v.  Taylor,  69  Ala.  406;  Jor.es  v.  Thomas,  8 
Blackf.  (Ind.)  428;  Smith  v.  Hague,  25  Kan. 
248;  Scriven  v.  Moote,  36  Mich.  64.  See  also 
Grantham  v.  Hawley,  Hob.  132. 

Derrick  Hulk.  — Certain  persons  obtained 
permission  to  lay  down  moorings,  to  which 
they  attached  a  derrick  hulk,  five  hundred  and 
ten  fset  from  the  river  wall.  The  purpose  of 
so  mooring  the  hulk  was  that  of  fastening  and 
holding  coal  vessels  while  they  were  unload- 
ing their  coal.  It  was  held  that  the  derrick 
hulk  was  taxable  as  land.  Cory  v.  Bristow,  2 
App.  Cas.  262,  19  Moak  85. 

Divided  Interest.  (See  infra,  this  note.  Min- 
erals^—  In  Lime  Rock  R.  Co.  v.  Farnsworth, 
86  Me.  127,  it  was  held  that  where  the  marble 
or  lime  rock  on  a  strip  of  land  was  owned 
separately  from  the  rest  of  the  land,  a  railroad 
company  was  authorized  to  take  the  marble  or 
lime  rock  for  railroad  purposes. 

Coal  and  minerals  in  place,  where  the  title 
thereto  has  been  severed  from  the  title  to  the 
surface,' constitute  land,  and  the  owner  thereof 
has  all  the  rights  of  an  owner  of  an  interest  in 
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land  and  may  invoke  the  statute  of  limita- 
tions to  defend  his  title.  Catlin  Coal  Co.  v. 
Lloyd,  176  111.  275-  _         ...  ,. 

In  State  v.  South  Penn.  Oil  Co.,  42  W.  Va. 
80  it  was  held  that  a  license  in  fee  to 
explore  land  for  oil  and  other  minerals,  and 
convert  them  to  the  grantee's  own  use  if 
found  might  be  assessed  as  an  interest  in  land. 

Easement,  (See  infra,  this  note,  Heredita- 
ment.)— Easements  were  held  to  be  within  the 
term  land  in  the  following  cases:  Farmers  L. 
&  T  Co.  v.  Ansonia,  61  Conn.  85;  State  v. 
Railroad  Com'rs,  56  Conn.  308;  New  Haven  v. 
Fair  Haven,  etc.,  R.  Co.,  38  Conn.  430;  Ray 
v  Sweeney,  14  Bush  (Ky.)i;  Freeholders  v. 
Red  Bank,  etc.,  Turnpike  Co.,  18  N.  J.  Eq  91; 
Brower  v.  Tichenor,  41  N.  J.  L.  345;  White 
River  Turnpike  Co.  v.  Vermont  Cent.  R.  Co., 
21  Vt  5Q7.  See  also  Boston  Water  Power  Co. 
v  Boston,  etc.,  R.  Corp.,  23  Pick,  (Mass.)  395; 
Ellis  v.  Welch,  6  Mass.  246;  Parks  v.  Boston, 
15  Pick.  (Mass.)  203.  " 

But  in  Fredeiick  v.  Dickey,  91  Cal.  360,  it 
was  held  that  an  easement  was  not  land 
within  a  statute  providing  that  in  order  to 
sustain  a  claim  of  adverse  possession  one 
must  show  that  he  had  paid  all  his  taxes.  See 
also  Great  Western  R.  Co.  v.  Swindon,  etc., 
Extension  R.  Co.,  22  Ch.  D.  685,  9  APP-  Cas- 

79Equitable  Interest  Included.  —  Fish  v.  Fowlie, 
58  Cal  373.  See  also  Severin  v.  Cole,  38  Iowa 
464-  White  v.  Butt,  32  Iowa  345;  Nessler  v. 
Neher  18  Neb.  650;  Van  Camp  v.  Peeren- 
boom,'  14  Wis.  68;  Gilbert  v.  Stockman,  81 
Wis.  615. 

Land  Used  as  Equivalent  of  Right  or  Estate.  — 

New  Jersey  Zinc,  etc.,  Co.  v.  Morris  Canal, 
etc.,  Co.,  44  N.  J.  Eq.  406. 

Zand  has  been  held  to  apply  to  a  freehold, 
copyhold,  or  leasehold  estate  in  land.  See 
In  're  Williams,  (1897)  2  Ch.  148. 

Same  — Estate  for  Life.  (See  also  the  title 
Wills.)  — Under  a  devise  of  the  testator's 
land,  it  has  been  held  that  the  devisee  takes 
only  an  estate  for  life.  Right  v.  Sidebotham, 
2  Dougl.  759;  Doe  v.  Wright,  8  T.  R.  64;  Doe 
v.  Tucker,  3  B.  &  Ad.  473.  23  E.  C.  L.  123; 
Doe  v.  Allen,  8  T.  R.  497!  Doe  v.  Child,  1  B. 
&  P.  N.  R.  343;  Beall  v.  Holmes,  6  Har.  &  J. 
(Md.)  220.  See  also  Silvey  v.  Howard,  6  Ad. 
&  El.  253,  33  E.  C.  L.  74- 

But  in  Bradstreet  v.  Clarke,  12  Wend.  (N. 
Y.)  602,  the  term  "  landed  estate  "  was  held  to 
carry  the  fee.  See  also  Wyatt  v.  Sadler,  1 
Munf.  (Va.)  537- 

A  testator  devised  his  "  land  property  to 
his  brother.  In  construing  this  provision  in 
Foster  v  Stewart,  18  Pa.  St.  24,  the  court  said: 
"  When  a  man  devises  his  land  property,  it  is 
as  much  as  to  say  all  his  interest  in  the  sub- 
ject devised." 

Same  —  Estate  Pur  Autre  Vie.  —  Zand  was  de- 
vised to  a  married  woman  during  the  joint  and 
several  lives  of  herself  and  husband.  It  was 
held  that  as  the  estate  of  the  wife  subsisted 
after  her  own  death  and  during  the  life  of  the 
surviving  husband,  it  was  land  under  a  statu- 
tory definition  which  provided  that  land  should 
include  not  only  lands,  tenements,  and  here- 
ditaments, but  also  "  all  rights  thereto  and  in- 
terests therein."  Alexander  v.  Miller,  7  Heisk. 
(Tenn.)  65. 


Same  —  Reversion  or  Remainder.  —  A  freehold 
estate  in  reversion  or  remainder  will  pass  un- 
der the  word  land  in  a  will  or  a  deed.  Rooke 
v.  Rooke,  2  Vera.  461;  Chester  v,  Chester,  3 
P.  Wms.  55;  Glover  v.  Spendlove,  4  Bro.  C. 
C.  337;  Lydcott  v.  Willows,  3  Mod.  229;  Seaffer 
v.  Terrill,  10  Ir.  Ch.  183;  Hyley  v.  Hyley,  3 
Mod.  228;  Pondz>.  Bergh,  10  Paige  (N.  Y.)  156; 
Hunter  v.  Hunter,  17  Barb.  (N.  Y.)  86. 

Under  an  Ohio  statute  providing  that  the 
lands  and  tenements  of  the  debtor  should  be 
bound  for  the  satisfaction  of  a  judgment,  it 
was  held  that  a  vested  remainder  in  fee  in 
land  was  a  subject  for  a  j  udgment  lien.  Law- 
rence v.  Belger,  31  Ohio  St.  175. 

Same  —  Freehold  and  Leasehold.  (See  infra, 
this  note,  Leasehold.)  — Where  a  testator  had 
freehold  and  leasehold  property  in  the  same 
place,  it  was  held  that  by  a  devise  of  his  lands 
and  tenements  in  that  place  only  his  freehold 
lands  passed,  unless  there  were  words  import- 
ing  a  different  intention.  Rose  v.  Bartlett, 
Cro.  Car.  293;  Davis  v.  Gibbs,  3  P-  Wms.  26; 
Hobson  v.  Blackburn,  1  Myl.  &  K.  571.  See 
also  Ex  p.  Leland,  1  Nott  &  M.  (S.  Car.)  463, 
where  it  was  said  that  the  words  "  mortgage 
of  land  "  in  the  recording  statute,  meant  "  the 
mortgage  of  any  estate  in  land,  from  a  free- 
hold down  to  a  term  for  years." 

Same  —  Title.  —  A  statute  provided  that 
"  lands  hereafter  bid  off  in  the  name  of  the 
state  and  thus  held"  should  not  be  included 
in  the  petition  of  the  auditor-general  for  the 
sale  of  lands  returned  delinquent  in  taxes. 
In  construing  this  statute  the  court  said: 
"  Counsel  for  the  defendants  now  seek  to  sus- 
tain their  position  by  applying  a  restricted 
meaning  to  the  word  lands  in  the  statute. 
They  insist  that  it  does  not  mean  the  lands 
and  the  title  thereto,  but  only  such  interest  as 
the  state  has  acquired  by  former  sales,  and 
that  only  that  interest  is  excluded  from  the 
petition.  This  contention  cannot  be  main- 
tained." Connecticut  Mut.  L.  Ins.  Co.  v. 
Wood,  115  Mich.  444. 

The  term  land  embraces  all  titles,  legal  or 
equitable,  perfect  or  imperfect,  including  such 
rights  as  lie  in  contract  —  those  which  are  ex- 
ecutory as  well  as  those  which  are  executed. 
Any  interest,  therefore,  in  land,  legal  or  equi- 
table, is  subject  to  attachment  or  execution. 
Fish  V.  Fowlie,  58  Cal.  373-  .  .  , 

Same  -  Same— Ownership— Land  Distinguished 
from  Possession.  —  A  statute  provided  that 
"  every  person  guilty  of  using  or  procuring, 
encouraging,  or  assisting  another  to  use  any 
force  or  violence  in  entering  upon  or  detaining 
any  lands  or  possessions  of  another  "  should  be 
guilty  of  a  misdemeanor.  It  was  held  that 
this  statute  created  two  distinct  offenses,  as  the 
term  lands  implies  title  or  ownership,  while 
"possessions"  implies  only  possessory  in- 
terests or  rights.    Foust  v.  Territory,  8  Okla. 

Same  —  Same  —  Homestead  Exemptions.  —  See 
the  title  Homestead,  vol.  15,  p.  559- 
Franchise  of  Corporation.  —  See  Franchises, 

vol  14,  p.  6.  And  see  People  v.  Tax  Com  rs, 
104  N  Y  248;  Boston  Water  Power  Co.  v. 
Boston,  etc.,  R.  Corp.,  23  Pick  (Mass.)  395; 
Fond  du  Lac  Water  Co.  v.  Fond  du  Lac,  82 

W'lS 

Frontage  on  Street.  -  A  statute  provided  that 
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owners  of  land  abutting  on  the  street  should 
be  liable  to  contribute  to  the  expense  of  paving 
such  street.  It  was  held  that  by  the  term 
land  was  meant  all  the  frontage  upon  the 
street.    Wright  v.  Ingle,  16  Q.  B.  D.  379. 

Growing  Trees.  —  See  infra,  this  note,  Trees. 

Hereditament.  (See  aso  supra,  this  note, 
Easement.}  —  The  term  land,  in  general,  is 
confined  to  corporeal  property  and  is  to  be  dis- 
tinguished from  incorporeal  hereditaments. 
Mitchell  v.  Warner,  5  Conn.  515;  Gibbs  v. 
Drew,  16  Fla.  147;  Johnson  v.  Richardson,  33 
Miss,  464;  De  Camp  v.  Hibernia  Underground 
R.  Co  ,  47  N.  J.  L.  53;  New  York  v.  Mabie,  13 
N.  Y.  159;  Mott  v.  Palmer,  1  N.  Y.  569;  Com- 
missioners' Attachment,  (Ct.  Sess.)  2  Abb.  Pr. 
N.  S.  (N.  Y.)  86;  Green  v.  Armstrong,  1  Den. 
(N.  Y.)  554;  Canfield  v.  Ford,  28  Barb.  (N.  Y.) 
338-  Herrington  v.  Budd,  5  Den.  (N.  Y.)  324; 
Boreel  v.  New  York,  2  Sandf.  (N.  Y.)  552; 
People  v.  Board  of  Assessors,  39  N.  Y.  87; 
Franciscus  v.  Reigart,  4  Watts  (Pa.)  109. 

In  In  re  Metropolitan  El.  R.  Co.,  (Supm.  Ct. 
Spec.  T.)  2  N.  Y.  Supp.  278,  it  was  held  that 
the  word  land,  as  used  in  a  New  York  statute 
in  regard  to  the  acquiring  of  real  estate  by  a 
railroad  company  (Laws  1876,  c.  198,  §  2),  in- 
cluded such  real  estate  only  as  had  corporeal 
existence,  and  therefore  excluded  incorporeal 
hereditaments. 

But  in  Great  Western  R.  Co.  v.  Swindon, 
etc.,  Extension  R.  Co.,  22  Ch.  D.  697,  it  was 
held  that  the  word  lands  usually  extends  to 
messuages,  lands,  tenements,  and  heredita- 
ments of  any  tenure.  See  also  Clark  v.  School 
Board,  L.  R.  9  Ch.  124. 

Same  —  Statute.  —  By  statute  in  many  states, 
land  has  been  defined  to  include  lands,  tene- 
ments, and  hereditaments,  and  all  rights 
thereto  and  interests  therein,  equitable  as  well 
as  legal.  McKee  v.  Howe,  17  Colo.  541;  Pea 
cock  v.  Albin,  39  Ind.  30;  Owens  v.  Lewis,  46 
Ind.  50S;  Adams  v.  Beale,  19  Iowa  67;  White 
j'.  Butt,  32  Iowa  342;  Severin  v.  Cole,  38  Iowa 
464;  Burton  v.  Hintrager,  18  Iowa  351;  Freder- 
ick v.  Callahan,  40  Iowa  313;  Oskaloosa  Water 
Co.  v.  Board  of  Equalization,  84  Iowa  412; 
Leavitt  v.  Cambridge,  120  Mass.  157;  Buhl  v. 
Kenyon,  11  Mich.  249;  New  York  v.  Mabie,  13 
N.  Y.  158;  Potter  v.  Arnold,  15  R.  I.  350; 
Alexander  v.  Miller,  7  Heisk.  (Tenn.)  65; 
Lewis  v.  Glass,  92  Tenn.  147;  Torrey  v.  Deavitt, 
53  Vt.  331;  Page  v.  Heineberg,  40  Vt.  81,  94 
Am.  Dec.  378;  Slate  v.  South  Penn.  Oil  Co  , 
42  W.  Va.  80;  Van  Camp  v.  Peerenboom,  14 
Wis.  68. 

Land  has  been  extended  to  incorporeal  here- 
ditaments by  statute  and  held  to  include  a  dig- 
nitv  or  title  of  honor.  See  In  re  Ri  vett  Carnac, 
30  C  1.  D.  136,  and  see  In  re  Aylesford,  32  Ch. 
D.  152. 

Highway. —  Public  highways  or  streets  are 
lands  within  the  meaning  of  Gen.  Stat.  Conn. 
(1888),  §  3461,  authorizing  railroad  companies 
to  change  the  location  of  their  roads  with  the 
approval  of  the  railroad  commissioners,  and 
take  lands  for  additional  tracks,  depots,  etc. 
State  v.  Railroad  Com'rs,  56  Conn.  308. 

But  in  Pennsylvania  R.  Co.'s  Appeal,  115 
Pa.  St.  527,  it  was  held  that  the  term  lands  in 
an  act  authorizing  a  railroad  company  to  take 
lands  under  the  right  of  eminent  domain  did 
not  extend  to  an  established  road. 


Homestead  an  Interest  in  Land.  —  See  Adams 

v.  Beale,  19  Iowa  67. 

Ice.  —  See  the  title  Ice,  vol.  16,  p.  907. 

Improvements.  (See  supra,  this  note,  Build- 
ings, Houses,  and  Structures.) —  The  word  land 
means  the  land  with  all  the  improvements 
thereon.  Streeter  v .  Streeter,  43  III.  156 ;  Fitch 
v.  Pinckard,  5  111.  70;  Chase  County  v.  Ship- 
man,  14  Kan.  537;  Canfield  v.  Ford,  28  Barb. 
(N.  Y.)  336;  Murphy  v.  Bolger,  60  Vt.  723. 

Under  a  power  to  occupy  land,  it  has  been 
held  that  the  term  land  was  not  confined  to 
such  only  as  was  bare  of  buildings,  and  there- 
fore school  directors  might  enter  upon  and  oc- 
cupy improved  town  lots.  Ferree  v.  Sixth 
Ward  School  Dist.,  76  Pa.  St.  378.  See  also 
infra,  this  note,  Town  Lot. 

In  a  mechanics'  lien  law  it  has  been  held 
that  the  term  land  includes  improvements. 
Croskey  v.  Northwestern  Mfg.  Co.,  48  111. 
481. 

Indemnity  Lands.  —  See  Indemnity,  vol.  16, 
p.  166. 

Indian  Lands.  —  See  the  title  Indians,  vol.  16, 
p.  229. 

Leasehold.  (See  infra,  this  note,  Rent 
Charge.)—  In  McKee  v.  Howe,  17  Colo.  538, 
it  was  held  that  a  lease  of  land  for  a 
term  of  years  was  an  interest  in  the  land. 
And  that  the  term  land  includes  a  leasehold 
see  In  re  Kershaw,  37  Ch.  D.  674;  Doe  v. 
Williams,  I  EL  Bl.  25;  Claflin  v.  Robertson,  38 
Fed.  Rep.  92;  Boston  Water  Power  Co.  v.  Bos- 
ton, etc.,  R.  Corp.,  23  Pick.  (Mass.)  395,  Buhl 
&.  Kenyon,  11  Mich.  249;  Potters.  Arnold,  15 
R.  I.  350;  Lewis  v.  Glass,  92  Tenn.  147;  Kel- 
ley  v.  Shultz,  12  Heisk.  (Tenn.)  218;  Burr  v. 
Graves,  4  Lea  (Tenn.)  552. 

For  cases  where  a  leasehold  was  held  to  be 
within  the  term  land  in  a  will,  see  Wilson  v. 
Eden,  11  Beav.  237;  In  re  Davison,  58  L.  T.  N. 
S.  304;  Butler  v.  Butler,  54  L.  J.  Ch.  197;  Pres- 
colt  v.  Barker,  43  -L.  J.  Ch.  498. 

A  mortgage  of  a  leasehold  estate  has  been 
held  to  be  a  mortgage  of  land.  Ex  p.  Leland, 
1  Nott  &  M.  (S.  Car.)  460. 

Where  a  statute  declared  that  for  purposes 
of  taxation  the  word  land  should  include  all 
structures  upon  the  land,  it  was  held  that 
structures  upon  leased  land  were  land  owned 
by  the  lessee  within  the  statute.  Union  Com- 
press Co.  v.  State,  64  Ark.  136. 

But  in  Prescott  v.  Barker,  L.  R.  g  Ch.  186, 
it  was  held  that  under  the  English  Wills  Act, 
land  prima  facie  includes  leaseholds,  yet  it 
may  be  shown  that  in  a  particular  case  the  tes- 
tator did  not  intend  the  term  land  to  include 
his  leasehold  property. 

And  in  New  York  v.  Mabie,  13  N.  Y.  158,  it 
was  held  that  leaseholds  were  not  included 
unJer  the  term  land. 

And  that  the  term  does  not  always  include 
leaseholds  see  Rose  v.  Bartlett,  Cro.  Car.  293: 
Thompson  v.  Lavvley,  2  B.  &  P.  303;  Swift  r. 
Swift,  29  L.  J.  Ch.  121. 

Machinery.  —  In  People  v.  Waldron.  26  N.  Y. 
App.  Div.  527,  certain  machinery  was  deemed 
to  have  been  permanently  annexed  to  the  land 
for  the  purposes  of  the  business,  and  as  such 
to  be  taxable  as  land  within  the  meaning  of 
that  term  as  defined  in  the  New  York  Revised 
Statutes. 

Mansion  House,  —  A  testator  devised  to  his 
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wife  all  his  "  land  and  mansion  house. 
Afterwards  he  said:  "  If  she  should  marry,  I 
wish  her  to  have  all  the  above-mentioned  prop- 
erty that  is  devised  to  her,  except  the  land,  of 
which  I  wish  her  to  have  only  one-third,  in- 
cluding the  mansion-house."  It  was  held  that 
by  the  will  the  whole  of  the  testator's  land 
passed  as  well  that  on  which  the  mansion 
house  was  situated  as  another  tract  in  the 
neighborhood  not  improved.  Mitchell  v. 
Walker,  17  B.  Mon.  (Ky.)  61. 

Mill  Site.  —  In  Lyon  v.  Hamor,  73  Me.  56,  a 
mill  site  upon  which  a  mill  was  erected  was 
held  to  be  cultivated  or  improved  land. 

Minerals.  (See  supra,  this  note,  Divided  In- 
terest.)  —  That  minerals  and  mining  rights  fall 
within  the  term  land,  see  Black  v.  Elkhorn 
Min.  Co.,  49  Fed.  Rep.  551;  Paine  v.  Griffiths, 
(C.  C.  A.)  86  Fed.  Rep.  455;  Duggan  v.  Davey, 
4  Dak  121;  Sanderson  v.  Scranton,  105  Pa.  St. 
474-  Caldwell  v.  Copeland,  37  Pa.  St.  427; 
Kier  v.  Peterson,  41  Pa.  St.  357;  Union  Petro- 
leum Co.  v.  Bliven  Petroleum  Co.,  72.  Pa.  St. 
173-  Glasgow  v.  Chartiers  Oil  Co.,  152  Pa.  St. 
48-  'Low  v.  Lincoln  County  Ct.,  27  W.  Va.  789. 
And  see  the  title  Mines  and  Mining  Claims. _ 
In  Reg.  v.  Northumberland,  Plowd.  336,  it 
was  held  that  land  meant  not  only  the  surface 
of  the  ground,  but  also  everything,  except  gold 
and  silver  mines,  on  or  under  it. 

The  statute  43  Eliz.,  c.  2,  §  1,  for  the  relief 
of  the  poor,  expressly  imposed  liability  to  poor 
rates  on  lands,  houses,  coal  mines,  or  salable 
underwoods.  It  was  held  that  the  specific 
mention  of  coal  mines  in  this  enumeration  ex- 
cluded coal  mines  from  the  term  lands,  and 
therefore  they  were  within  the  phrase  property 
"  other  than  land,"  and  were  ratably  higher. 
Thursby  v.  Briercliffe-with-Extwistle,  (1894)  I 
6.  B.  56S,  affirmed  (1895)  A.  C  32. 

Money  in  "Trust  to  Be  Laid  Out  m  Land.  —  It 
has  been  held  that  money  in  trust  to  be  laid 
out  in  land  will  pass  by  the  cestui  que  trust's 
will  under  the  general  description  of  all  the 
testator's  lands.  Lewin  on  Trusts  940,  citing 
Guidot  v.  Guidot,  3  Atk.  256. 

Mortgagee's  Interest  Held  Not  to  Be  Land.  — 
See  Montgomery  v.  Bruere,  4  N.  J.  L.  295. 

Pier.  —  A  pier  constructed  in  the  harbor  of 
New  York,  upon  lands  belonging  to  the  city, 
under  a  grant  from  it  of  the  right  to  construct 
and  maintain  the  pier  and  to  charge  wharfage 
for  its  use,  is  land  and  liable  to  be  assessed  to 
the  owner  and  taxed  as  such.  Smith  v.  New 
York,  68  N.  Y.  552.  See  also  Hudson  River 
Bridge  Co.  v.  Patterson,  74  N.  Y.  370;  People 
v.  Tax  Com'rs,  82  N.  Y.  462,  101  N.  Y.  326; 
Langdon  v.  New  York,  93  N.  Y.  151. 

Pipes,  —  Gaspipes  and  water  pipes  laid  in  the 
soil  have  been  "held  to  be  ratable  as  land. 
Reg  East  London  Waterworks  Co.,  18  Q. 
B.  705,  83  E.  C.  L.  705;  Rex  v.  Rochdale 
Waterworks,  1  M.  &  S.  634;  Rex  v.  Birming- 
ham Gas-light,  etc.,  Co.,  1  B.  &  C.  506,  8  E. 
C  L  215-  Reg.  v.  Cambridge  Gas  Light  Co., 
8  Ad.  &  El.  73.  35  E.  C.  L.  333;  Rex  v.  Brighton 
Gas  Light,  etc.,  Co.,  5  B.  &  C.  466,  11  E.  C. 
L.  276;  Chelsea  Waterworks  v.  Bowley,  17  Q. 
B.  358,  79  E.  C.  L.  358. 

But  in  People  v.  Board  of  Assessors,  39  N. 
Y.  81,  it  was  held  that  the  mains  of  a  gas  com- 
pany under  the  streets  of  a  city  could  not  be 
regarded  as  real  estate  under  a  tax  statute. 
18  C.  of  L.— 10 


And  see  Elwood  v.  Rochester,  43  Hun  (N.  Y.) 
119. 

Property.  — "In  a  strict  legal  sense  land  is 
not  '  property,'  but  the  subject  of  property." 
Eaton  v.  Boston,  etc.,  R.  Co.,  51  N.  H.  511. 
See  also  the  title  Property. 

Railroad. —  In  Purifoy  v.  Lamar,  112  Ala. 
123,  it  was  held  that  for  the  purposes  of  taxa- 
tion a  railroad  was  land.  See  also  Reg.  v. 
Midland  R.  Co.,  L.  R.  10  Q.  B.  389;  Higgins 
v.  Harding,  L.  R.  8  Q.  B.  7. 

In  People  v.  Tax  Com'rs,  101  N.  Y.  322,  it 
was  held  that  tunnels,  tracks,  substructures, 
superstructures,  stations,  viaducts,  and  ma- 
sonry of  a  railroad  were  land  within  the  mean- 
ing of  a  tax  law.  See  also  People  v.  Tax 
Ccm'rs,  82  N.  Y.  459- 

Rent  Charge. —  A  rent  charge  is  an  interest 
in  land.  People  v.  Haskins,  7  Wend.  (N.  Y.) 
467. 

As  to  whether  a  rent  charge  will  pass  under 
a  devise  of  lands  see  West  v.  Lavvday,  11  H.  L. 
Cas.  375. 

Same  —  Fee-farm  Rent.  —  In  Inchly  v.  Robin- 
son, 3  Leon.  165,  a  fee-farm  rent  was  held  to 
pass  under  a  devise  of  lands. 

Same  — Ground  Rent.  —  A  ground  rent  has 
been  held  not  to  pass  under  a  devise  of  land. 
Herrington  v.  Budd,  5  Den.  (N.  Y.)  321.  But 
see  Hunter  v.  Hunter,  17  Barb.  (N.  Y.)  25,  86. 

Right  of  Entry  in  Land.— In  Jackson  v.  Varick, 
7  Cow.  (N.  Y.)  23S,  it  was  held  that  a  right  of 
entry  in  fee  simple  was  an  estate  or  inheritance 
in  lands,  tenements,  and  hereditaments,  within 
the  New  York  statute  of  wills,  and  was  there- 
fore a  legitimate  subject  of  devise.  See  also 
the  title  Wills. 

Right  of  Way.  (See  infra,  this  note,  Street 
Railroad.)— The  constitution  of  California  pro- 
vided that  land  and  the  improvements  upon 
it  should  be  assessed  separately  for  the  pur- 
pose of  taxation.  Under  this  statute  it  was 
held  that  an  assessment  of  land  claimed  and 
occupied  by  a  railroad  company  as  a  right  of 
way,  together  with  the  track  and  all  substruc- 
tures and  superstructures  which  supported  it 
without  any  separate  assessment  of  land  and 
improvements,  was  void.  California,  etc.,  R. 
Co  v  Mecartney,  104  Cal.  616.  See  also 
Huntington  v.  Central  Pac.  R.  Co.,  2  Sawy. 
(U.  S.)  503;  San  Francisco,  etc.,  R.  Co.  v. 
Board  of  Equalization,  60  Cal.  12. 

In  Burlington,  etc.,  R.  Co.  v.  Lancaster 
County,  4  Neb.  293,  the  right  of  way  of  a  rail- 
road was  held  not  to  be  land  within  a  tax  stat- 
ute See  also  De  Camp  v.  Hibernia  Under- 
ground R.  Co.,  47  N.  J.  L.  52;  Great  Western 
R.  Co.  v.  Swindon,  etc.,  Extension  R.  Co.,  22 
Ch.  D.  685,  9  App.  Cas.  792. 

But  in  People  v.  Cassity,  2  Lans.  (N.  \  .)  298, 
affirmed  46  N.  Y.  46,  it  was  held  that  a  horse 
railway  constructed  along  and  upon  the  grade 
of  a  highway  by  laying  rails  of  the  ordinary 
dimensions  upon  pine  stringers  fastened  to- 
gether with  similar  ties,  together  with  the 
right,  acquired  partly  by  grant  from  the  adjoin- 
ing owners  and  partly  by  proceedings  under 
the  general  railroad  law,  qualified  by  a  public 
easement,  to  maintain  and  operate  the  road 
thereon,  was  assessable  as  land  within  a  tax 
statute.  See  also  New  Haven  v.  Fair  Haven, 
etc.,  R.  Co.,  38  Conn.  430.  , 

Road. —  See  supra,  this  note,  Highway. 
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Soil.  —  The  term  land  in  itself  includes  soil. 
In  re  Calgary  Gas,  etc.,  Co.,  17  Can.  L.  T. 

3°9- 

Street  Railroad. —  In  Toronto  St.  R.  Co.  v. 
Fleming,  35  U.  C.  Q.  B.  264,  it  was  held  that 
a  street-railway  company  was  assessable  as 
for  land  for  those  portions  of  the  street  occu- 
pied by  it  for  the  purposes  of  its  railroad. 

Surplus  Money.  —  In  Pennell's  Appeal,  20  Pa. 
St.  515,  it  was  held  that  if  land  is  sold  for  a 
specific  purpose,  the  surplus  money,  as  between 
the  heirs  and  next  of  kin,  is  to  be  considered 
as  land  so  far  as  to  vest  in  the  person  who 
would  be  entitled  had  it  remained  unconverted; 
but  after  the  money  is  so  vested  in  the  person 
entitled  to  it,  it  is  to  be  treated  as  money,  and 
in  case  of  his  death  goes  to  his  personal  repre- 
sentatives. See  also  Butler  v.  Green,  65  Hun 
(N.  Y.)  99.  And  see  the  title  Conversion  and 
Reconversion,  vol.  7,  p.  4°3- 

Telegraph  Poles. —  In  Electric  Tel.  Co.  v. 
Overseers  of  Poor,  11  Exch.  181,  telegraph 
poles  laid  on  the  land  of  another  were  held  to 
be  ratable  as  land. 

Tenant  in  Common.  —  A  Massachusetts  statute 
provided  that  any  person  whose  land  had  been 
filled  up  for  the  abatement  of  a  nuisance  con- 
templated by  the  statute  might,  if  dissatisfied 
with  the  assessment  of  the  expense  of  raising 
the  grade,  give  notice  to  the  city,  and  the  city 
should  thereupon  take  such  land.  It  was  held 
that  one  who  owned  as  tenant  in  common  an 
undivided  part  of  a  piece  of  land  might  sur- 
render it  to  the  city.  Leavitt  v.  Cambridge, 
120  Mass.  157. 

Tithes. —  In  Ritch  v.  Sanders,  Style  261, 
tithes  were  held  to  pass  under  a  devise  of 
lands. 

Toll  Bridge.  —  In  Hudson  River  Bridge  Co. 
v.  Patterson,  74  N.  Y.  365,  it  was  held  that  a 
toll  bridge  over  a  navigable  river  was  properly 
taxable  as  real  estate. 

Town  Lot.  (See  also  supra,  this  note,  Arable 
Land.)  —  A  statute  provided  thai  "  if  there  be 
tenant  for  life  or  other  uncertain  interest  in 
land  which  is  let  to  another,  the  lessee  may 
hold  the  land  to  the  end  of  the  current  year  of 
the  tenancy,  paying  rent  theretor."  It  was 
held  that  this  statute  did  not  apply  to  a  town 
lot.  Shufflin  v.  House,  45  W.  Va.  733.  See 
also  Burlington,  etc.,  R.  Co.  v.  Lancaster 
County,  4  Neb.  293,  3  Cent.  L.  J.  369. 

A  statute  provided  that  no  action  for  the  re- 
covery of  any  land  or  for  the  possession  there- 
of, against  any  person  who  might  hold  such 
lands  by  virtue  of  a  purchase  thereof  al  a  dis- 
tress sale  for  the  nonpayment  of  taxes,  should 
be  maintained  unless  it  appeared  that  the 
plaintiff,  his  ancestor  or  grantor,  was  seized 
or  possessed  of  the  land  in  question  within 
two  years  next  before  the  institution  of  such 
action.  It  was  held  that  the  term  land  as  used 
in  this  statute  included  town  lots.  Helena  v. 
Hornor,  58  Ark.  151. 

Right  to  Select  Waste  Lands  —  Contract  Con- 
strued —  Town  Site.—  See  West  Australian  Land 
Co  v.  Forrest.  (1894)  A.  C.  176. 

Trees.  (See  also  the  title  Trees.)  —  A  per- 
son upon  whose  land  a  tree  wholly  stands  is 
the  owner  of  the  whole  thereof,  and  is  entitled 
to  all  its  fruit,  notwithstanding  some  of  its 
branches  overhang  the  land  of  another;  and 
this  notwithstanding  the  maxim,  cuj'us  est  solum 


ejus  est  usque  ad  caelum.    Hoffmann.  Armstrong, 
48  N.  Y.  202. 

In  Gulf,  etc.,  R.  Co.  v.  Foster,  (Tex.  Civ. 
App.  1898)  44  S.  W.  Rep.  199,  it  was  said: 
"  The  word  land,  in  its  ordinary  legal  sense, 
comprehends  everything  of  a  fixed  and  perma- 
nent nature,  and  therefore  embraces  growing 
trees."  Citing  12  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  665.  This  case  arose  upon  the 
statute  providing  that  suits  for  the  recovery  of 
lands  or  for  damages  thereto  must  be  brought 
in  the  county  where  they  lie. 

Same  —  Growing  Trees  Held  to  Be  Land  Within 
Statute  of  Frauds.  —  Teal  v.  Auty.  2  Brod.  &  B. 
99,  6  E.  C.  L.  54;  Crosby  v.  Wadsworth,  6 
East  602;  Jones  v.  Flint,  10  Ad.  &  El.  753,  37 
E.  C.  L.  217;  Scorell  v.  Boxall,  1  Y.  &  J.  396: 
Owens  v.  Lewis,  46  Ind.  488;  Harrell  v.  Miller, 
35  Miss.  702;  Putney  v.  Day,  6  N.  H.  430; 
Olmstead  v.  Niles,  7  N.  H.  522;  Kingsley  v. 
Holbrook,  45  N.  H.  319;  Lansingburgh  Bank 
v.  Crary,  1  Barb.  (N.  Y.)  542;  Warren  v.  Leland, 
2  Barb.  (N.  Y.)  613;  Pierrepont  v.  Barnard,  5 
Barb.  (N.  Y.)  364;  Dubois  v.  Kelly,  10  Barb. 
(N.  Y.)  496;  Green  v.  Armstrong,  1  Den.  (N. 
Y.)  550;  Yeakle  v.  Jacob,  33  Pa.  St.  376;  Buck 
v.  Pickwell,  27  Vt.  157.  And  see  the  title 
Statute  of  Frauds. 

Water.  (See  also  the  title  Waters  and 
Watercourses.)  —  The  power  to  condemn 
land  has  been  held  to  include  a  right  to  take 
water.  McGhee  Irrigation  Ditch  Co.  v.  Hud- 
son, 85  Tex.  592.  See  also  Taylor  v.  Fickas, 
64  Ind.  172. 

In  Mitchell  v.  Warner,  5  Conn.  517,  it  was 
held  that  running  water  would  not  fall  within 
the  term  land. 

But  in  Canham  v.  Fisk,  2  Cromp.  &  J.  126,  it 
was  held  that  running  water  might  be  shown 
by  the  context  to  pass  under  the  name  of  land. 

A  patent  to  land  carries  the  right  to  the  nat- 
ural flow  of  a  stream  of  water  through  the 
land.    Vansickle  v.  Haines,  7  Nev.  249. 

Ordinarily,  a  grant  of  water,  under  any  des- 
ignation, does  not  convey  the  land  which  it 
covers.  In  order  to  pass  the  title  to  the  land, 
the  word  land,  or  something  equivalent  to  it, 
should  be  inserted  in  the  conveyance.  Nos- 
trand  v.  Durland,  21  Barb.  (N.  Y.)  478. 

Same  —  Land  Distinguished  from  Water.  —  A 
statute  incorporating  a  railroad  granted  to  it  a 
right  of  way  through  the  state  and  authorized 
ii  to  take  and  use  any  lands,  streams,  and 
materials  of  every  kind  belonging  to  the  state 
for  the  location  of  stations,  bridges,  engine 
houses,  etc.  In  construing  this  statute  in  Illi- 
nois Cent.  R.  Co.  *.  Chicago,  173  111.  483.  Ihe 
court  said:  "  The  word  lands,  as  used,  cannot 
mean  any  portion  of  Lake  Michigan  unless 
that  word  is  given  a  meaning  different  from 
what  is  generally  understood  when  the  word 
has  been  used." 

Same  —  Channel  of  River.  —  A  statute  imposed 
a  penalty  for  killing  certain  birds  on  inclosed 
and  improved  lands,  or  any  lands  whose 
boundaries  were  "  defined  by  stakes,  posts, 
watercourses,  ditches,  or  marked  trees,"  and 
whose  owner  had  given  verbal  or  written 
notice  not  to  hunt  thereon;  or  on  lands  on 
which  a  board  was  conspicuously  set  up  with 
notice  that  no  shooting  or  hunting  would  be 
allowed  on  such  premises.  This  was  held  to 
apply  to  the  channel  of  a  navigable  river,  the 
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LANDED.  —  Sec  note  I. 

LAND  ENTRY.  —  See  the  titles  Public  Lands  ;  State  Lands. 
LAND  GRANTS.  —  See  the  titles  Public  Lands  ;  State  Lands. 


owner  of  the  land  under  the  river  having  put 
up  the  statutory  notice  on  the  shore.  Slate  v. 
Shannon,  36  Ohio  St.  423,  33  Am.  Rep .  599. 

Same  —  Ebb  and  Full  Tide.  —  In  Baer  v.  Moran 
Brothers  Co.,  2  Wash.  608,  it  was  held  that  a 
tract  of  land,  shown  by  the  public  surveys  to 
be  a  portion  of  the  bottom  of  Elliott  bay,  an 
arm  of  the  sea,  and  which  was  covered  and 
uncovered  by  the  flow  and  ebb  of  the  tide 
was  not  land,  but  "  water,"  to  which  none  of 
the  public  or  special  or  private  land  laws  of 
Ihe  United  States,  including  the  Valentine 
scrip  act,  had  any  application. 

"Water  Power.  —  A  statute  provided  that  any 
person  having  the  possession  and  legal  title  to 
land  might  maintain  an  action  to  quiet  title. 
In  construing  this  statute  in  Kimberly,  etc., 
Co  v  Hewitt,  75  Wis.  374.  the  court  said: 
"  It  may  be  conceded  that  a  water  power,  used 
or  unused,  is  included  wilhin  the  meaning  of 
the  word  land;  but  as  the  facts  show  that  the 
defendants  make  no  claim  to  such  power,  but 
only  claim  the  right  to  divert  a  part  of  the 
water  from  the  dam  and  power,  does  such  a 
case  come  within  the  meaning  and  intent  of 
the  statute'  We  are  not  now  prepared  to  say 
that  it  does."  In  Amoskeag  Mfg.  Co.  v.  Con- 
cord, 66  N.  H.  562,  it  was  held  that  water 
power  or  a  right  in  a  reservoir  of  water  was 
an  interest  in  land. 

Same— Land  Covered  by  Water. —  The  term 
land'hus  been  held  to  include  land  covered  by 
water.  Durrant  v.  Branksome  Urban  Dist. 
Council,  (1897)  2  Ch.  301. 

In  Southwark,  etc.,  Water  Co.  v.  Hampton 
Urban  Dist.  Council,  (1899)  1  Q.  B.  273,  (iqoo) 
A.  C.  3,  it  was  held  that  an  artificial  reservoir 
constructed  by  a  waterworks  company  for  the 
purpose  of  storing  water  was  land  covered 
with  water  within  ihe  meaning  of  the  English 
Public  Health  Act  of  1875.  See  also^  Reg.  v. 
Birmingham  Waterworks  Co.,  1  B.  &  S.  84,  101 
E.  C.  L.  84.  In  this  case  mains  and  pipes  of 
a  water  company  were  held  not  to  be  taxable 
as  land  covered  by  water. 

In  East  London  Waterworks  Co.  v.  Leyton 
Sewer  Authority,  L.  R.  6  Q.  B.  669,  it  was 
held  that  a  canal  and  filter  beds  were  lands 
covered  by  water  within  an  English  tax  statute. 

On  the  question  whether  the  dock,  basin, 
and  canal  of  a  dock  company  constitute  land 
under  water,  see  Pelo  v.  Westham,  2  El.  &  El. 
144  105  E.  C.  L.  14+;  Newport  Dock  Co.  v. 
Local  Board  of  Health,  2  B.  &  S.  708,  no  E. 
C.  L.  708.  . 

Way.  (See  supra,  this  note,  Easement;  Right 
of  Way.)  — In  Rex  v.  Jolliffe.  2  T.  R.  90,  the 
defendant  got  a  way  leave  from  a  lessee  to 
carry  coals  over  his  leasehold,  paying  so  much 
per  ton.  It  was  held  that  he  had  only  a 
license,  a  bare  right  of  passage  or  easement, 
and  was  not  an  occupier  of  the  land. 

Land  Charges.  —  By  the  English  Public 
Health  Act,  1875,  §  257,  certain  expenses  in- 
curred by  local  authorities,  for  the  payment 
of  which  Ihe  owner  of  the  premises  in  respect 
of  which  they  were  incurred  is  liable,  may  be 
recovered  from  the  owner,  and  until  recovery 


are  a  charge  upon  such  premises.  It  was  held 
that  such  expenses  are  not  "  land  charges  " 
within  the  meaning  of  the  Land  Charges 
Registration  and  Searches  Act,  1888,  so  as  10 
require  registration  under  that  act.  Reg.  v. 
Vice-Registrar,  24  Q.  B.  D.  178. 

Land  Claim.  —  If  a  claimant  for  public  land 
enters  and  settles  thereon  prior  to  its  survey, 
and  mortgages  all  of  his  "  land  claim,"  the 
mortgage  is  sufficient  to  pass  the  title  to  such 
claim  as  located  by  subsequent  survey,  al- 
though the  desciiption  in  the  mortgage  is 
erroneous,  and  does  not  correspond  with  that 
of  the  patent.  Rogers  v.  Miller,  13  Wash.  82, 
52  Am.  St.  Rep.  20.  See  generally  the  title 
Public  Lands. 

Land  Department.  (See  also  the  title  Public 
Lands.)  —  The  land department  is  a  tribunal 
established  by  Congress  for  the  purpose  of 
regulating  the  method  of  disposing  of  the 
public  domain  open  to  entry  and  settlement. 
Caldwell  v.  Bush,  6  Wyo.  342. 

Land  Forces  —  Distinguished  from  Militia.  — 
An  Act  of  Congress  provided  that  "  any  person 
who  shall  contract  to  furnish  supplies  of  any 
kind  or  description  for  the  army  or  navy  shall 
be  deemed  and  taken  as  a  part  of  the  land  or 
naval  forces  of  the  United  States  for  which  he 
shall  contract  to  furnish  said  supplies."  In 
construing  this  statute  it  was  held  that  the 
phrase  "  land  or  naval  forces  "  was  used  in  its 
strictly  legal  sense,  meaning  the  regular  army 
and  navy,  and  did  not  include  the  militia. 
Ex  p.  Henderson,  it  Fed.  Cas.  No.  6,349.  _ 

Land  Line  and  Boundary  Line  Held  Equiva- 
lent. —  Henderson  v.  Dennis,  177  HI.  547-  n  . 

Land  Poor.  —  By  the  term  "  laud  poor"  it 
"  is  generally  understood  that  a  man  has  1 
great  deal  of  unproductive  land,  and  perhaps 
is  obliged  to  borrow  money  to  pay  taxes;  but 
a  man  '  land  poor  '  may  be  largely  responsi- 
ble."   Matteson  v.  Blackmer,  46  Mich.  397. 

Lands  and  Tenements.  (See  also  Tenement.) 
—  In  Rex  v.  Manchester,  etc.,  Water  Works 
Co.,  1  B.  &  C  632,  8  E.  C.  L.  266,  it  was  held 
that  the  term  land  was  a  more  comprehensive 
word  than  "  tenements."  . 

1.  Goods  Landed.  —  In  Harvey  v.  Lyme  Regis, 
L.  R.  4  Exch.  260,  the  defendants  were  em- 
powered by  a  local  act  to  levy  tolls  on  all 
goods  landed  within  their  harbor.  In  pursu- 
ance of  a  practice  which  had  continued  for 
many  years,  stones  brought  along  the  coast 
into  the  harbor  were  shot  from  the  plaintiff  s 
boats  on  to  the  shore,  below  high-water  mark, 
and  remained  on  the  spot  where  they  were  de- 
posited until  thev  were  shipped  for  exportation 
from  the  harbor.  It  was  held  that  the  stones 
were  not  landed  within  the  meaning  ot  tne 

^Marine  Insurance.  -  A  policy  of  insurance  on 
goods  which  includes  all  risk  of  craft  until  the 
goods  are  discharged  and  safely  landed  noes 
not  cover  the  risk  to  the  goods  while  wailing 
on  lighters  at  the  port  of  delivery  for  trans- 
shipment into  an  export  vessel  Houlder  v. 
Merchants  Marine  Ins.  Co.,  17  Q-  «.  D.  354- 
Landing   and   Shipping. -In    Robertson  v. 
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LANDING  —  A  landing  is  a  place  on  a  river  or  other  navigable  water  for 
lading  and  unlading  goods,  or  for  the  reception  and  delivery  of  passengers. 
It  is  indispensable  to  the  use  of  a  landing,  for  the  purpose  of  carnage  by  land, 
that  there  should  be  a  road  to  it;  its  character,  whether  public  or  private, 
must  depend  on  the  character  of  the  road  which  leads  to  it.1 

LANDING  NET.  —  A  landing  net  is  defined  as  a  kind  of  scoop  net,  used  to 
bring  to  land  or  to  hand  a  fish  which  has  been  caught.2 


Wilder,  69  Ga.  34S,  it  was  said:  "  The  word 
landing,  as  used  among  the  shippers  and 
wharfingers  of  the  port,  means  taking  the 
cargo  out  of  a  vessel,  and  the  word  '  shipping  ' 
putting  the  cargo  info  a  vessel,  eilher  with  or 
without  the  intervention  of  the  wharf;  and 
where  a  cargo  is  transferred  from  one  vessel 
into  another,  both  lying  abreast  at  the  same 
wharf,  there  is  both  a  landing  and  a  '  ship- 
ping.' "  See  also  Lesesne  v.  Young,  33  S.  Car. 
551-  Kingston-upon-Hull  Dock  Co.  v.  La- 
Marche,  8  B.  &  C.  53.  15  E.  C.  L.  153. 

Landed  Distinguished  from  Loaded.  —  Kings- 
ton-upon-Hull  Dock  Co.  v.  La  Marche,  8  B.  & 
C.  53,  15  E  C.  L.  153. 

1.  Landing.  —  State  v.  Randall,  1  Strobh.  L. 
(S.  Car.)  no,  47  Am.  Dec.  548;  Portland,  etc., 
R.  Co.  v.  Portland,  14  Oregon  198. 

Landing  is  defined  as  a  place  for  going  or 
stepping  on  shore.  Hall  v.  Wilder  Steamship 
Co.,  9  1 1 awaii.  70. 

In  State  v.  Graham,  15  Rich.  L.  (S.  Car.)  310, 
it  was  said  that  a  landing  "  is  either  the  bank 
or  wharf  to  or  from  which  persons  or  things 
may  go  from  or  to  some  vessel  in  the  contigu- 
ous water."  See  also  Napa  v.  Howland,  87 
Cal.  84;  Portland,  etc.,  R.  Co.  v.  Portland,  14 
Oregon  198. 

Landing  and  Harbor  Distinguished.  —  Hays  v. 
Briggs,  74  Pa.  St.  385. 

Levee  and  Landing.  —  Evidence  showing  a 
dedication  of  land  for  a  public  landing  will 
support  a  finding  of  a  dedication  as  a  public 


levee  and  for  street  purposes.  Napa  v.  How- 
land,  87  Cal.  84. 

Wharf. —  In  Portland,  etc.,  R.  Co.  v.  Port- 
land, 14  Oregon  198,  il  was  held  that  a  wharf, 
warehouse,  and  depot  were  proper  incidents 
to  a  public  landing. 

Public  Landing. —  In  Gardiner  v.  Tisdale,  2 
Wis.  188,  it  was  said:  "The  phrase  '  public 
landing,'  as  used  in  this  case,  conveys  to  our 
mind  the  idea  of  a  piece  of  ground  on  the 
bank  or  margin  of  Rock  river,  provided  for 
the  open  and  common  use  of  all  persons  in  the 
debarkation  of  themselves  or  their  goods,  but 
not  a  place  to  be  permanently  encumbered 
with  piles  of  lumber  or  other  merchandise  or 
goods,  any  more  than  a  public  highway  or 
street,  because  the  benefits  and  accommoda- 
tion to  the  public  which  were  intended  to  be 
conferred  would  be  greatly  affected,  if  not 
wholly  destroyed,  by  any  such  peimanent  in- 
cumbrance." 

An  indictment  for  obstructing  a  "  public 
landing  "  is  not  sustained  by  proof  that  a 
public  road  leading  to  the  landing  was  ob- 
structed by  the  defendant  at  a  place  within 
one  hundred  yards  of  the  landing.  State  v. 
Graham,  15  Rich.  L.  (S.  Car.)  310.  See  also 
State  v.  Randall,  1  Strobh.  L.  (S.  Car.)  110. 

2.  Com.  v.  Wetherill,  8  Pa.  Dist.  655.  In  this 
case  it  was  held  that  where  a  statute  pro- 
hibited the  use  of  seines,  drift  nets,  fyke  nets, 
and  nets  of  any  other  description,  a  landing 
net  was  not  included. 
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I.  Definitions,  163. 

II.  Creation  of  Relation  of  Landlord  and  Tenant,  164. 

1.  /;/  General,  164. 

2.  Relation  Arising  by  Implication,  164. 

a.  In  General,  164. 

b.  Relation  Arising  from  Occupation,  164. 

c.  Unlawful  Entry,  165. 

</.  Implication  of  Tenancy  from  Payment  of  Kent,  166. 

3.  yoint  Tenants  and  Tenants  in  Common,  166. 

4.  Vendor  and  Vendee,  166. 

a.  /;/  General,  166.  ^  . 

Agreement  for  Purchase  Executed  During  Existence  of  Tenancy, 

167. 

Invalid  Contract  of  Sale,  167. 
Absence  of  Agreement  Relating  to  Possession,  167. 
Rescission  of  Contract  of  Sale,  168.  . 
/.  Stipulation  as  to  Character  of  Vendee's  Possession,  168. 

(1)  /«  General,  168. 

(2)  Election  as  to  Character  of  Relation,  168. 
(-5)  Z<?<w*         <9/>Aw/  to  Purchase,  169. 

(4)  Stipulation  for  Payment  of  Rent  until  Conveyance,  169. 

(5)  Stipulation  for  Payment  of  Rent  on  Default,  169. 

5.  Grantor  and  Grantee,  169. 

6.  Mortgagor  and  Mortgagee,  170. 

7.  Licensee.  Distinguished  from  Tenant,  170. 

8.  Master  and  Servant,  171. 

General,  171. 
Occupation  Incidental  to  Employment,  171. 

(1)  /«  General,  171. 

(2)  i?«/<?  -Afy?  Confined  to  Menials,  172. 

(3)  Compensation  for  Occupancy,  172. 

(4)  Termination  of  Service,  172. 

9.  Occupancy  on  Shares,  173. 

a.  /;/  General,  173. 

Farming  on  Shares,  173. 

(O  /«  General,  173.  ,    .  . 

(2)  GflMrtrf  *«/«  />  Determining  Character  of  Agreement, 
174. 

(<?)  ///  General,  174. 

(7;)  Intention  of  Parties,  174. 

(r)  Public  Policy,  174. 
(d}  Mode  of  Division  of  Crops,  _ 

(4  Stipulations  Inconsistent  with  Relation  of  Landlord 

and  Tenant,  175. 
(/)  Reservation  as  Rent  Eo  Nomine,  175. 
(V)  Use  of  Technical  Words  of  Demise,  175. 

(Us)  Right  of  Possession,  176. 

(7)  Duration  of  Agreement,  176. 

(y)  Seed  and  Implements  Furnished  by  Owner,  177. 

in.  Different  Kinds  of  Tenancies,  177. 

1.  Tenancy  at  Sufferance,  177 . 
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a.  In  General,  177. 

b.  Particular  Instances  in  Which  Tenancy  Arises,  177. 

(1)  Grantor  Remaining  in  Possession,  177. 

(2)  Mortgagor  Holding  Over,  178. 

(3)  Holding  Over  After  Termination  of  Preceding  Estate, 

178. 

(a)  Holding    Over  After    Termination   of  Tenancy, 

178.  .  „ 

(fy)  Tenant  Pur  Autre  Vie  Holding  Over,  179. 

(4)  Vendee  in  Possession  After  Contract  Broken,  179. 

(5)  Possession  by  Servant  After  Termination  of  Employment, 

179. 

c.  Change  of  Character  of  Tenancy,  179. 

d.  Liability  for  Rent,  180. 

e.  Termination  of  Tenancy  —  Notice  to  Quit,  180. 

f.  Trespass  by  Landlord  Against  Tenant,  181. 

g.  Emblements,  181. 
Tenancy  at  Will,  182. 

a.  J 11  General,  182. 

b.  How  Created,  182. 

c.  Particular  Instances  in  Which  Tenancy  Arises,  183. 

(1)  Permissive  Occupation  Without  Payment  of  Rent,  183. 

(2)  Leases  for  Uncertain  Terms,  183. 

(3)  Possession  under  Invalid  Conveyance  or  Contract  of  Sale, 

184. 

(4)  Occupation  under  Invalid  Lease,  184. 

(5)  Occupation  Pending  Negotiations  for  Lease,  184. 

(6)  Occupation  Pending  Negotiations  for  Purchase,  185. 

(7)  Occupation  under  Agreement  for  Lease,  185. 

(8)  Parol  Lease,  185. 

d.  Change  of  Character  of  Tenancy,  186. 

e.  Termination  of  Tenancy  at  Will,  186. 

(1)  ///  General,  186. 

(2)  Termination  by  Implication  of  Law,  187. 

(3)  Forfeiture,  187. 

(4)  Surrender,  188. 

(5)  Notice  to  Quit,  188. 

(6)  Notice  to  Tenant  of  Termination,  189. 

f.  Incidents  Attached  to  Tenancies  at  Will,  189. 

(1)  Care  of  Premises,  189. 

(2)  Emblements,  189. 

(3)  Liability  for  Rent,  189. 

(4)  Assignment  of  Tenancy  at  Will,  189. 

(5)  Interference  with  Possession  of  Tenant  at  Will,  190. 

(6)  Rights  of  Tenant  with  Respect  to  Removal  of  His  Property 

and  Family,  190. 
Periodical  Tenancies,  191. 

a.  1 11  General,  \<j\. 

b.  Continuity  of  Tenancy,  191. 

c.  Creation  of  Periodical  Tenancies,  191. 

(1)  By  Express  Contract,  191. 

(2)  By  Implication,  192. 

(a)  Lease  for  Indefinite  Period,  192. 

aa.  In  General,  192. 

bb.  General  Occupancy  and  Payment  of  Peri- 
odical Rent,  193. 

cc.  Occupation  under  Leases  Reserving  Periodical 
Rents,  194. 

(b)  Occupation  under  invalid  Leases,  194. 
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aa.  In  General,  194. 

bb.  Leases  Invalid  under  Statute  of  Frauds, 

cc.  Provisions  in  Invalid  Lease   as  Affecting 

Terms  of  Tenancy,  195. 
dd.  Necessity  for  Entry  by  Lessee,  196. 
ee.  Necessity  for  Payment  of  Rent,  196. 
ff.  Recurring  Periods  of  Tenancy,  196. 
(<r)  Periodical  Tenancies  Arising  from  Holding  Over, 
197. 

aa.  In  General,  197. 
bb.   Termination,  198. 

cc.  Rebutting  Presumption  of  Periodical  Ten- 
ancy, 198.  . 
dd.   Terms  of  Tenancy  as  Affected  by  Terms  of 
Preceding  Tenancy,  199. 
(aa)  In  General,  199. 
(bb)  Change  in  Terms  of  Original  Lease, 
200. 

ee.  Assent  of  Landlord  to  Holding  Over,  200. 
ff.  Recurring  Periods,  201. 
d.  Termination  of  Periodical  Tenancy,  202. 

(1)  In  General,  202. 

(2)  Effect  of  Death  of  Parties,  202. 

(3)  Effect  of  Insanity  of  Lessor,  202. 
(a)  Expiration  of  Lessor 's  Estate,  202. 

(5)  Presumption  of  Termination  from  Nonpayment  of  Rent, 

203. 

(6)  Notice  to  Quit,  203. 

(a)  In  General,  203. 
(J?)  Length  of  Notice,  203. 
aa.  Custom,  203. 

bb   In  Absence  of  Custom  or  Agreement,  203. 

(c)  Notice  to  Quit  Must  Expire  on  Terminal  Day. 

(d)  Agreement  Regulating  Notice  to  Quit,  205. 
fe)  Statutory  Regulations,  205. 

(/)  ito-*,  Service,  and  Waiver  of  Notice  to  Quit, 
206. 

e.  Terminal  Days,  206. 

/.  Incidents  of  Periodical  Tenancies,  207. 

4.  Tenancy  for  Years,  207. 

a.  /#  General,  207. 

Certainty  of  Duration  of  Term,  208. 
£.   Tenancy  for  Years  — How  Created,  209. 
d.  Quality  of  Tenancy  for  Years,  210. 

f   Nature  of  Tenant 's  Interest,  210.  T,-  „ 

/  Ztt^fe»  Between  Tenancy  for  Years  and  Tenancy  from  Year 
to  Year,  210. 

g.  Termination  of  Tenancy,  210. 

h.  Emblements,  211. 

r*.  Inter  esse  Termini,  211. 

5.  Tenancy  for  Life,  213. 

6.  Tenancy  in  Fee,  214. 

7.  Emphyteutic  Leases,  214- 

IV.  Repairs  to  and  Injuries  Arising  erom  Defects  in  and  Use  of  Demised 
Premises,  215. 
1.  Liability  of  Landlord,  215. 

a.  To  Tenant,  215.  VTTT 
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(1)  In  General,  215. 

(a)  No  Implied  Obligation  to  Repair,  215. 

(b)  Custom  as  Affecting  liability  of  Landlord,  217. 
(^)  Effect  of  Covenant  for  Quiet  Enjoyment,  217. 

(d)  Duty  to  Protect  Premises  from  Excavations  on 

Adjoining  Lots,  217. 
(tf)  Character  of  Repairs,  217. 
(/")  Character  of  Property  Leased,  218. 
(£•)  Liability  of  Lessee  to  Subtenants,  218. 

(2)  Where  Part  of  Premises  Is  Leased  to  Tenant,  218. 

((/)  Repair  of  Retained  Portion,  218. 

aa.  In  General,  218. 

bb.  Active  Intervention  of  Landlord,  219. 
(£)  Repair  of  Portion  Leased  to  Plaintiff,  220. 
{/)  Repair   of  Portion  Demised  to  Other  Tenants, 

220. 

(</)  Liability  of  Landlord  for  Use  of  Premises  by  Other 
Tenants,  220. 

(3)  Appurtenances  Used  in  Common  by  Several  Tenants  of 

Building,  220. 

(a)  In  General,  220. 

(b)  Liability  Based  on  Negligence,  222. 

(^)  Contributory  Negligence  of  Tenant,  222. 

(4)  Liability  with  Regard  to  Water  Brought  upon  Premises,  223. 

(5)  Duty  of  landlord  with  Regard  to  Concealed  Defects  in 

Premises,  224. 
(a)  ///  General,  224. 

(J))  Liability  Not  Limited  to  Injuries  to  Tenant,  224. 

(V)  Landlord 's  Knowledge  of  Defects,  225. 
(^)  Apparent  Defects,  225. 

(V)  Subsequent  Defects,  225. 
(_/)  ZWy  of  Tenant  upon  Discovery  of  Defects,  225. 

(6)  Right  of  Landlord  to  Enter  to  Repair,  225. 

(7)  Agreement  of  Landlord  to  Repair,  226. 

(a)  In  General,  226. 

(£)  Agreement  to  Repair  Made  During  Term,  227. 

Agreement  of  Landlord  to  Pay  for  Repairs,  227. 
(</)  Construction  of  Landlord 's  Agreement  to  Repair, 
228. 

(^)  Notice  of  Need  of  Repairs  and  Time  of  Making 
Them,  229. 

aa.  Repairs   in   Preparation   for  Occupation, 
229. 

bb.  Repairs  During  Term,  229. 
(y)  Tenant's  Acceptance  of  Possession  Without  Objec- 
tion —  Effect  on  Covenant  to  Put   in  Repair, 
230. 

(<*r)  Effect  of  Failure  to  Repair  on  Liability  of  Tenant 

for  Rent,  230. 
(//)  Remedies  for  Breach  of  Agreement  to  Repair, 
231. 

aa.  In  General,  231. 

bb.  Abandoning  Premises,  231. 

cc.  Repairs  by  Tenant  at  Cost  of  Landlord,  232. 
(/)  By  and  Against  Whom  Landlord 's  Agreement  to 

Repair  Enforceable,  232. 
(/)  Discharge  of  Agreement  to  Repair,  233. 
(£)  Damages  for  Breach   of  Agreement  to  Repair, 

233. 
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aa.  General  Rule,  233. 

bb.  Loss  from  Inability  to  Sublet,  233. 

cc.  Injuries  to  Property  of  Tenant,  234. 
dd.  Loss  of  Profits  of  Business,  234. 

ee.  Personal  Injuries  to  Tenant,  234. 
ff.  Duty  of  Tenant  to  Repair  to  Avoid  Injury, 
235. 

(8)  Statutory  Obligation  to  Repair,  235. 

(9)  Negligence  of  Landlord  in  Making  Repairs,  236. 

(a)  In  General,  236. 

(b)  Repairs  Gratuitously  Under  taken,  237. 

(c)  Negligence  of  Independent  Contractor,  237. 
b.  To  Third  Persons,  238. 

(1)  In  General,  238. 

(2)  Dangerous  Condition  of  Premises  Existing  at  Time  of 

Letting,  239. 

(a)  General  Rule,  239. 

(b)  Agreement  of  Tenant  to  Repair,  240. 

(3)  Dangerous  Condition  of  Premises  Arising  After  Letting, 

240. 

(4)  Effect  of  Agreement  of  Landlord  to  Repair,  241. 

(5)  Effect  of  Reservation  of  Right  to  Enter  to  Repair,  242. 

(6)  Effect  of  Right  of  Landlord  to  Terminate  Lease,  242. 

(7)  Under  Statutory  Obligation  to  Repair,  242. 

(8)  Burden  of  Proof  as  to  When  Premises  Became  Dangerous, 

242. 

(9)  Liability  of  Landlord  for  Acts  of  Tenant,  242. 

(a)  In  General,  242. 

(b)  Misuse  of  Premises  by  Tenant,  243. 
(e)  Nuisances,  243. 

aa.  Nuisance  Created  by  Tenant,  243. 
bb.  Nuisance  Existing  at  Time  of  Letting,  244. 
cc.  Nuisance  Contemplated  at  Time  of  Letting, 
244. 

(10)  Time  of  Letting,  244. 

(11)  Part  of  Premises  Retained  under  Control  of  Landlord, 

245- 

(a)  In  General,  245. 

(b)  Appurtenances  Used  in  Common  by  Tenants,  245. 
Liability  of  Tenant,  246. 

a.  To  Landlord,  246.  , 

(1)  Implied  Obligation  with  Regard  to  Repairs  and  tare  of 

Demised  Property,  246. 
(«)  /«  General,  246. 

(£)  Accidental  Destruction  of  Premises,  246. 

(f)  Destruction   of  or  Injury  to  Building  Through 

Negligence  of  Tenant,  247. 
(d)  .ff/Vtf  0/  Express  Agreement,  248. 

(2)  Agreement  of  Tenant  to  Repair,  248. 

(a)       General,  248. 

(£)  Construction  of  and  Liabilities  on  Covenants  to 
Repair,  248. 
aa.  In  General,  248.  . 
bb.  Accidental  Injuries  to  and  Destruction  of 

Premises,  249. 
CC.  State  of  Repair  Required,  250. 
(aa)  In  General,  250. 
(bb)  Good,  Tenantable,  Substantial,  Hab- 
itable Repair,  251. 
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{cc)  Painting,  251. 
(dd)  Change  of  Form  or  Material,  251. 
{ee)  Repairs    as   Regards    Condition  of 
Premises  at  Time  of  Letting,  251. 
(ff)  Repairs  Ordered  by  Civil  Authority, 
252. 

dd.  Of  What  Things  Repair  Required,  252. 
ee.  Conditional  Agreements  of  Tenant  to  Repair, 

253- 

ff.  Exceptions  Contained  in  Tenant  s  Agreement 

to  Repair,  253. 
gg.  Breach  of  Covenant  to  Repair,  254. 
////.  By  and  Against  Whom  Agreement  Enforce- 
able, 255. 

{ad)  Against  Whom  Enforceable,  255. 
(bb)  By  Whom  Enforceable,  255. 
it.  Damages,  256. 

(ad)  Action  Brought  During  Continuance 

of  Term,  256. 
(bb)  Action  Brought   After  Expiration 

of  Term,  256. 
{cc)  Covenant  by  Sublessee,  257. 
b.  To  Third  Persons,  257. 

(1)  /;/  General,  257. 

(2)  Negligent  Use  of  Premises,  258. 

(3)  To  Licensees  of  Tenant,  258. 

(4)  Nuisances,  259. 

(5)  Effect  of  Tenant's  Agreement  to  Repair,  259. 

3.  Merger  in  Written  Lease  of  Oral  Agreement  to  Repair,  259. 
V.  Rent,  260. 

1.  Definitions,  260. 

2.  Reservation  of  Rent,  261. 

3.  Agreement  to  Pay  Rent,  261. 

a.  In  General,  261. 

b.  Alternative  Agreement  to  Pay  Rent,  262. 

c.  Implied  Contract  to  Pay  Rent,  262. 

(1)  In  General,  262. 

(2)  Necessity  for  Existence  of  Relation  of  Landlord  and  Ten- 

ant, 263. 

(a)  In  General,  263. 

(b)  Wrongful  Possession  by  Defendant,  265. 

(c)  Mortgagor  Remaining  in  Possession,  266. 

(d)  Grantor  or  Vendor  Remaining  in  Possession,  267. 
(e)  Entry  under  Agreement  to  Purchase,  267. 

(/)  Entry  Pending  Negotiations  for  Lease,  268. 
(  g)  Invalid  Leases,  268. 

(h)  Occupation  by  One  of  Several  yoint   Tenants  or 
Tenants  in  Common,  269. 

(3)  Amount  of  Rent  Recoverable,  269. 

4.  Where  Rent  Is  Payable,  269. 

5.  Time  of  Payment,  270. 

a.  In  Absence  of  Express  Agreement,  270. 

(1)  In  General,  270. 

(2)  Rent  Payable  in  Kind,  271. 

b.  Agreement  in  Lease  as  to  Time  of  Payment,  271. 

(1)  In  General,  271. 

(2)  What  Constitutes  Reservation  of  Yearly,  Quarterly \  or 

Other  Periodical  Rent,  271. 

(3)  Lease  Beginning  Between  Usual  Periods,  272. 

(4)  Time  of  Payment  in  Alternative,  272. 
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(5)  Accelerating  Payments,  272. 

(6)  Parol  Evidence' of  Time  of  Payment,  272. 

c.  Change  of  Time  of  Payment,  272. 

d.  Custom  Regulating  Time  of  Payment,  273. 

e.  Statutory  Provisions  as  to  Time  of  Payment,  273. 
/.  Time  of  Day  When  Rent  Is  Payable,  273. 

g.  Day  of  Payment  Falling  on  Sunday,  273. 

6.  Amount  of  Rent,  273. 

a.  In  General,  273. 

b.  Contemporaneous  Parol  Agreements,  275. 

c   Agreements  Changing  Amount 'of  Rent,  275. 

d.  Agreements  for  Fixing  Rent  by  Revaluation  or  Rcappraisement, 

277. 

e.  Increased  Rent  Not  Penalty,  277. 

7.  Interest  on  Rent,  278. 

8.  Who  Liable  for  Rent,  278. 

9.  To  Whom  Payable,  280. 

a.  Provisions  in  Lease,  280. 

b.  Transfer  of  Reversion,  280. 

(1)  Rent  to  Accrue,  280. 

(a)  In  General,  280. 

(F)  Legal  Conveyance  of  Reversion  Required,  281. 
(<;)  Mortgages,  281. 

aa.  Mortgage  Subject  to  Lease,  281. 
bb.  Lease  Subject  to  Mortgage,  282. 
cc.  Successive  Mortgages,  283. 
dft  Sales  under  Powers  in  Mortgages  or  Deeds 
of  Trust,  283. 
,  ee.  Foreclosure  Sales,  283. 

ff.  Redemption  from  Mortgage,  283. 
(d}  Overleases,  283. 
(V)  judicial  Sales,  284. 
(/)  Receivers,  284. 

(>)  Assignees  in  Insolvency  and  Bankruptcy,  284. 

Death  of  Lessor,  284. 
0'  )  Conveyance  of  Reversion  to  Tenant,  284. 
(/)  Reservation  of  Rent  on  Grant  of  Reversion,  285. 
(/&)  Grant  of  Part  of  Reversion,  285. 
(2}  Accrued  Rents,  285. 

(3)  Zfow         7>«a«*  Protected  in  Payment  to  Lessor,  286. 
<r.  Assignment  of  Rent,  286. 
Attornment,  287. 
Apportionment  of  Rent,  289. 

(1)  7/z  Respect  of  Estate,  289. 

(2)  7/z  Respect  of  Time,  289. 

10.  Deposits  and  Securities  by  Tenant  for  Rent,  290. 
11  Defenses  in  Actions  for  Rent,  291. 

a.  Discharge  of  Liability  for  Rent  in  General,  291. 

(1)  2?y  Payment,  291. 

(2)  ^  Accord  and  Satisfaction,  292. 

(3)  i?y  Novation  and  Substitution,  292. 

(4)  i?y  Release,  292. 

(5)  i?y  Tender,  292. 

(6)  0/  Distress,  292. 

(7)  <?/  T^z'/z^  -Mri?  ^  OAkr  Security  for  Rent,  292. 

(8)  jg#<frf  0/  Recovery  of  Judgment,  293. 

(9)  Effect  of  Discharge  in  Insolvency  or  Bankruptcy,  293. 
(10)  Effect  of  Assignment  of  Lease  by  Tenant,  293. 

(a)  Express  Agreement  to  Pay  Rent,  293. 
(p)  Implied  Agreement  to  Pay  Rent,  293. 
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b.  Effect  of  Surrender  on  Liability  for  Rent,  294. 

(1)  Rent  to  Accrue,  294. 

(2)  Accrued  Rents,  295. 

(3)  Surrender  of  Part  of  Premises,  295. 

(4)  Effect  of  Surrender  by  Lessee  on  Liability  of  Subtenant, 

296. 

(5)  Surrender  by  Assignee,  296. 

(6)  Surrender  by  Administrator,  296. 

(7)  Surrender  to  One  of  Several  Joint  Lessors,  296. 

(8)  Effect  of  Surrender  upon  Liability  to  Assignee  of  Rent, 

296. 

c.  Effect  of  Eviction  upon  Tenant 's  Liability  for  Rent,  296. 

(1)  Total  Livid  ion,  296. 

(a)  By  Landlord,  296. 

(b)  By  Wrongdoer,  297. 

(c)  Eviction  by  Title  Paramount,  297. 

(d)  Constructive  Eviction,  298. 

(2)  Partial  Eviction,  298. 

(a)  By  Landlord,  298. 

(/')  Under  Paramount  Title,  299. 

Effect  upon  Covenants  Other  than  for  Payment  of 
Rent,  300. 

Abandonment  of  Premises  on  Eviction  from  Part, 
300. 

(3)  Deprivation  of  Easements,  300. 

(4)  Trespass,  300. 

(5)  Effect  of  Eviction  upon  Accrued  Lient,  300. 

(6)  Tenant  Resuming  Possession  After  Eviction.  301. 

(7)  What  Constitutes  Eviction,  301'. 

d.  Forfeiture  of  Term  Declared  by  Lessor,  301. 

(1)  In  General,  301. 

(2)  Dispossession  of  Tenant  by  Summary  Proceedings,  302. 

e.  Condemnation  of  Property  under  Power  of  Eminent  Domain, 

302. 

(1)  Rents  to  Accrue,  302. 

(2)  Accrued  Rents,  302. 

(3)  Continued  Possession  of  Tenant,  303. 

(4)  Part  of  Demised  Premises  Taken,  303. 

(5)  Provisions  in  Lease  for  Termination,  303. 

f.  Appropriation  of  Property  by  Military  Authority,  303. 

g.  Abandonment  of  Premises  by  Tenant,  303. 

(1)  In  General,  303. 

(2)  Re-entry  by  Landlord  on  Abandoned  Premises,  304. 

(3)  Reletting  Abandoned  Premises,  305. 

//.  Effect  of  Tenant's  Loss  of  Beneficial  Use  of  Property,  305. 

(1)  In  General,  305. 

(2)  Accidental  Destruction  of  Buildings,  306. 

(«)  hi  General,  306. 

(b)  Agreement  by  Landlord  to  Repair,  308. 

(r)  Lnsuranee  Money  Received  by  La?idlord,  308. 
(d)  Exception  to  Common-law  Rule  —  Lease  of  Apart- 
ments, 308. 

{/)  Real  and  Personal  Property  Leased  for  Gross 
Rental,  309. 

(/)  Unauthorized  Entry  by  Landlord  to  Rebuild,  309. 

(3)  Provisions  in  Lease  with  Regard  to  Subsequent  Injuries  to 

Premises,  309. 
(a)  In  General,  309. 
(^)  Construction  of  Provisions,  310. 

aa.  General  Rule,  3 1  o. 
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bb.  Construction  of  Particular  Terms,  310. 
cc.  Necessity  for  Surrender  of  Possession,  311. 
dd.  Determination  of  Proportionate  Abatement, 
312. 

ee.  Rent  Paid  in  Advance,  312. 
ff.  Rent  Paid  under  Protest,  312. 
gg.  Provision  for  Suspension  of  Rent  —  Land- 
lord Repairing,  312. 
(4)  Statutes  for  Relief  of  Tenants,  313. 

(a)  In  General,  313. 

(b)  To  What  Things  Demised  Statutes  Apply,  313. 

(c)  " Otherwise  Expressly  Provided,"  313. 

(d)  Cause  of  Destruction  or  Injury,  314. 

(e)  Necessity  for  Surrender  of  Possession,  315. 
(/)  What  Constitutes  Untenantable  Condition,  315. 
(g)  Effect  upon  Liability  for  Accrued  Rents,  316. 
(//)  Landlord  Repairing,  316. 
i.  Illegality  of  Lease,  316. 

j  Fraud  of  Lessor  in  Procurement  of  Lease,  31b. 

1  Recoupment,  Counterclaim,  and  Failure  of  Consideration, 

3J9- 

(1)  On  Distress,  319. 

(2)  In  Actions  to  Recover  Rent,  321. 

(a)  Set-off,  321. 

Recoupment,  321. 

t7«.  7;z  General,  321. 

/>/;.  i&jgvi/  of  Recoupment  Not  Exclusive,  322. 
ff.  0/  Payment  of  Instalments  of  Rent 

'  After  Breach,  322. 
dd.  Breach  of  Statutory  Duty,  322. 
ee.  Damages  Must  Arise  Out  of  Breach  of  ton- 
tract  of  Lease,  322. 
ff.  Damages  for  Tort,  322. 
(c)  Counterclaim,  323. 
(</.)  Failure  of  Consideration,  323. 
/.  Breach  by  Landlord  of  Stipulations  in  Lease,  323. 
(1)  Independent  Stipulations,  323. 
(z\  Dependent  Agreements,  324. 

(3)  J>f4>«  Agreements  Are  Dependent  or  Independent,  325. 
tn.  Necessity  for  Entry  and  Possession  by  Tenant,  325. 

(1)  In  General,  325. 

(2)  Possession  Withheld  by  Landlord,  325. 

(a)  /«  General,  325.  ,, 

(//)  Possession  of  Part  of  Premises  Withheld,  325. 

(3)  Possession  Withheld  by  Third  Person,  326. 
71.  Conveyance  of  Reversion  to  Tenant,  327. 

VI.  Landlord's  Lien,  327. 

1.  ^4/  Common  Law,  327. 

2.  Z/V«  Created  by  Agreement  of  Parties,  327. 

a.  /«  General,  327.  ,0 
Prohibition  Against  Removal  of  Property,  32  s. 
Reservation  of  Title  to  Crops,  328. 

</.  Nature  of  Lien,  328. 

d>   Property  Subject  to  Lien,  329. 

/.  Against  Whom  Lien  Will  Be  Enforced,  330. 

g.  Waiver  and  Loss  of  Lien,  331. 

h.  Enforcement  of  lien,  331. 

3.  Statutory  Liens,  332. 

a.  Lien  for  Rent,  332. 
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(1)  ///  G 01  rial,  332. 

(2)  Constitutionality  and  Construction  of  Statutes,  334. 

(3)  Relationship  of  Landlord  and  Tenant,  334. 

(4)  When  Lien  Attaches,  335. 

(5)  Lien  Lndependent  of  Remedy  for  Enforcement,  335. 

(6)  Indebtedness  Secured  by  Lien,  335. 

(a)  In  General,  335. 

(b)  Rent  Payable  in  Kind  or  in  Cash,  336. 

(c)  Rent  of  Separate  Parcels,  336. 

(d)  Taxes  to  Be  Paid  by  Tenant,  336. 

(e)  Costs  and  Attorney ' s  Fees,  336. 
(/)  Rents  to  Accrue,  336. 

(7)  Property  Subject  to  Lien,  337. 

{a)  In  General,  337. 

(b)  Property  Used  on  Premises,  337. 

(c)  Property  of  Third  Persons,  337. 
(d)  Property  Subject  to  Prior  Liens,  338. 

(V)  Property  Exempt  from  Execution,  339. 

(8)  Who  May  Enforce  Lien,  339. 

(9)  Waiver  and  Loss  of  Lien,  340. 

(a)  In  General,  340. 

(b)  Estoppel,  341. 

(c)  Reservation  in  Lease  of  Express  Lien,  341. 

(d)  Taking  Special  Security  for  Rent,  341. 
{/)  Taking  Note  for  Rent,  342. 

(/)  Abandonment  of  Distress  or  Attachment  Proceed- 
ings, 342. 

(g)  Removal  of  Goods  from  Premises,  342. 
(hi)  Expiration  of  Term,  342. 

(/)  Delay  in  Enforcement  of  Lien,  342. 
(10)  Against  Whom  Lien  Will  Be  Enforced  —  Priorities,  343. 
(a)  Ln  General,  343. 
(5)  Purchasers  with  Notice,  344. 
(/)  Bona  Fide  Purchasers  Without  Notice,  345. 
(d)  Purchasers  of  Property  Kept  by  Tenant  for  Sale, 
346- 

(<r)  Incumbrances  Prior  to  Attachment  of  Landlord's 
Lien,  346. 

(/)  Property  Shipped  Out  of  State,  347. 
(  g)  Necessity  for  First  Pursuing  Property  Retained  by 
Tenant,  347. 

(h)  Tenant's  Right  of  Sale  Subject  to  Lien,  347. 
(/)  Burde?i  of  Proof  as  to  Existence  of  Lien,  347. 

(11)  Enforcement  and  Protection  of  Lien,  347. 

(a)  In  General,  347. 

(b)  Enforcement  by  Attachment,  348. 

(c)  Enforcement  by  Distress,  348. 

(d)  Enforcement  by  judgment  and  Execution,  348. 
(e)  Enforcement  by  Suit  to  F~oreclose,  348. 
(/)  Injunction,  349. 

("•)  Landlord's   Title  to  and  Right  to  Possession  of 
Property  Subject  to  Lien,  and  Remedies 
Incident  Thereto,  349. 
aa.  In  General,  349. 

bb.  Rights  of  Landlord  Against  Person  Receiv- 
ing Property  from  Tenant,  349. 
(ad)  In  General,  349. 
(bb)  Action  on  Case,  350. 
(cc)  Statutory  Action,  351. 
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(//)  Enforcement  of  Lien  in  Collateral  Proceedings, 
351- 

b.  Lien  for  Advances,  351. 

(1)  ///  General,  351. 

(2)  Advances  Must  Be  Made  by  Landlord,  352. 

(3)  Indebtedness  Covered  by  Lien,  352. 

(4)  Priority  of  Lien,  353. 

(5)  Advances  by  Third  Persons,  353. 

VII.  Termination  of  Tenancy  in  General,  353. 

1  ."By  Efflux  of  Time,  353. 

2.  By  Merger,  353. 

3.  By  Abandonment,  354. 

4.  By  Eviction,  354. 

5.  By  Expiration  of  Lessor  s  Estate,  354. 

6.  By  Death  of  Lessor  or  Lessee,  355. 

7.  By  Destruction  of  Demised  Premises,  355. 

8.  #7  Surrender,  Forfeiture,  and  Notice  to  Quit,  355. 

VIII.  Surrender,  355. 

1.  Definition,  355. 

2.  7^  Whom  to  Be  Made,  356. 

3.  ^  rF/ww  to  Be  Made,  357. 

4.  How  Made,  357. 

a.  Surrender  in  Fact,  357. 

(1)  General,  357. 

(2)  Statute  of  Frauds,  358. 

(3)  Cancellation  and  Destruction  of  Lease,  358. 
Surrender  by  Operation  of  Law,  359. 

(1)  7>z  General,  359. 

(2)  Acceptance  by  Tenant  of  New  Lease,  359. 

(<?)  /«  General,  359. 

(£)  Character  of  New  Lease,  359. 

(<;)  Intention  of  Parties,  360. 

(</)  Constitutes  Acceptance  of  New  Lease,  361. 

(<?)  Power  to  Rehabilitate  Old  Lease,  361. 

(3)  Reletting  to  Third  Persons  and  Substitution  of  T enants,  361 

(a)  Reletting,  361. 

(/;)  Substitution  of  Tenants,  361. 

(4)  Creation  of  Inconsistent  Relation,  362. 

(5)  Delivery  and  Resumption  of  Possession,  362. 

(a)  Ln  General,  362. 

(/;)  Abandonment  by  Tenant,  363. 

aa.  In  General,  363. 

/;/;.  Landlord  Taking  Possession,  364. 

cc.  Acceptance  of  Keys  by  Landlord,  364. 

dd.  Reletting  by  Landlord,  365. 
5.  Effect  of  Surrender,  366. 

IX.  Forfeiture,  367. 

1.  Disclaimer  of  Landlord  s  Title,  367. 
<7.  In  General,  367. 

Sufficiency  of  Disclaimer,  368. 
r.  Reviving  Tenancy,  369.  ■  . 

2.  Leases  upon  Condition,  369. 

3   Breach  of  Covenants  or  Agreements  by  Lessee,  369. 
4.  Provisions  for  Forfeiture  and  Power  of  Re-entry,  37 1. 
a.  In  General,  371. 

£   General  Construction  of  Forfeiture  Clauses,  371. 

r.  Forfeiture  for  Breach  of  Particular  Covenants,  372. 

(1)  In  General,  372. 

(2)  Nonrepair,  373. 
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(3)  Breach  of  Covenant  to  Fay  Taxes,  373. 

(4)  Assignments,  374. 

(5)  Sit  Net  ting,  374. 

(6)  In  Case  of  Bankruptcy,  Insolvency,  etc.,  of  Lessee,  374. 

(7)  Nonpayment  of  Rent,  374. 

(«)  /;/  (lateral,  374. 
(6)  Demand  for  Rent,  375. 
aa.  In  General,  375. 
bb.  Place  of  Demand,  376. 
cc.  Time  of  Demand,  377. 
dd.  Amount  Demanded,  377. 
ee.  Subletting  and  Transfer  of  Reversion,  378. 
ff.  Statutory  Provisions  Dispensing  with  De- 
mand, 378. 

5.  Statutory  Provisions  for  Forfeiture,  378. 

a.  In  General,  378. 

Nonpayment  of  Rent,  378. 

c.  Use  of  Premises  for  Illegal  Purposes,  379. 

d.  Waste,  380. 

6.  Provisions  for  Forfeiture  for  Benefit  of  Lessor,  380. 

7.  Waiver  of  Forfeiture,  382. 

/«  General,  382. 

^/.y  Constituting  Waiver,  382. 

(1)  General,  382. 

(2)  Giving  Regular  Notice  for  Termination  of  Lease,  383. 

(3)  Delay  in  Enforcement  of  Forfeiture,  383. 

(4)  Failure  to  Object  to  Breach  of  Covenant  or  Condition,  383. 

(5)  Recitals,  384. 

(6)  New  Lease,  384. 

(7)  Actions  Based  on  Continuance  of  Tenancy,  384. 

(8)  Demand  for  Rent,  384. 

(9)  Distress  for  Rent,  384. 

(10)  Receipt  or  Acceptance  of  Rent,  385. 

(ci)  Rent  Accruing  After  Forfeiture,  385. 
aa.  In  General,  385. 
bb.  Intention  of  Lessor,  386. 
cc.  Lgnorance  of  Cause  of  Forfeiture,  386 
dd.  By  Whom  Rent  Paid,  386. 
ee.  To  Whom  Rent  Paid,  387. 
Qj)  Rent  Accrued  Before  Forfeiture,  387. 
aa.  In  General,  387. 

bb.  Forfeiture  for  Nonpayment  of  Rent,  387. 
(r)  Receipt  of  Rent  After  Institution  of  Ejectment,  387. 

c.  Suspension  of  Forfeiture,  388. 

d.  Continuing  and  Noncontinuing  Causes  of  Forfeiture,  388. 

(1)  Noncontinuing  Causes  of  Forfeiture,  388. 

(2)  Continuing  Causes  of  Forfeiture,  388. 

e.  Upon  Whom  Waiver  Binding,  389. 

8.  Relief  from  Forfeiture,  389. 

a.  For  Nonpayment  of  Rent,  389. 

b.  For  Causes  Other  than  Nonpayment  of  Rent,  390. 

(1)  /;/  General,  390. 

(2)  Fraud,  Accident,  or  Mistake,  391. 

(3)  Statutory  Provisions,  391. 

9.  Effect  of  Forfeiture,  392. 

10.  JVho  May  Enforce  Forfeiture,  392. 
Notice  to  Quit,  393. 

1.  Necessity  for  Notice  to  Terminate  Tenancy,  393. 

2.  By  Whom  Notice  to  Be  Given,  394. 

3.  To  Whom  Notice  to  Be  Given,  395. 
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a.  Form  of  Notice,  396. 

a.  Necessity  for  Writing,  396.  ; 

0   Statement  with  Regard  to  Termination  of  Tenancy,  396. 
Description  of  Person  to  Whom  Notice  Is  Given,  397. 
Description  of  Demised  Premises,  397. 
Statement  Regarding  Time  of  Quitting,  397. 

5.  Service  of  Notice,  398. 

tf.  /«  General,  398. 

Notice  by  Landlord,  398. 

AW*V<?  £y  Tenant,  399. 
^.  ZV<w/  0/  Service,  399. 

6.  Computing  Time  of  Notice,  400. 

7.  Waiver,  400. 

a.  (9/  Necessity  for  Notice,  400. 
£   <o/  Defects  in  Notice,  400.  . 
'  6/  Tenant's  Right  to  Notice  by  Disclaimer  of  Tenancy,  401. 
d.  Of  Effect  of  Notice  to  Terminate  Tenancy,  401. 

XI.  tanim  403.  o/  ^  fo  ^JKSJ!,Si  403. 

2    Elective  Rights  of  Landlord,  404. 

a    7V  7V«tf  Over  holding  Tenant  as  Trespasser ,404. 
£    7*  7W  Overriding  Tenant  as  Tenant  at  Sufferance,  405. 
Right  of  Landlord  to  Hold  Tenant  for  Second  Term,  405. 

(1)  United  States  Rule,  405. 

(2)  English  Rule,  407. 

("^  Holding  Over  with  Consent  of  Landlord,  407. 

407. 

(5)  Surrender,  407. 

(6)  Terms  of  New  Tenancy,  407. 
3.  Penally  of  Double  Rent  or  Value,  408. 

a.  Statutory  Penalty,  408. 

(1)  In  General,  408. 

(2)  TV  What  Tenancies  Applicable,  409. 
M  Notice  and  Demand  for  Possession,  409. 
(4)  Termination  of  Tenancy  by  Forfeiture,  409. 
(c)  Holding  Over,  409. 

(6)  Estimating  Double  Value  or  Rent,  410. 
(7}  Waiver  of  Right  to  Double  Value,  410. 
(8)  Remedy  for  Recovery  of  Penalty,  410. 
b.  Provisions  in  Leases,  411. 

XII  Estoppel  to  Deny  Landlord's  Title,  411. 

1 .  In  General,  411. 

2.  Origin  of  Principle,  415.  # 

3.  of  Lessee's  Possession  Prior  to  Lease,  415. 

a.  /«  General,  415. 

Minority  Rulings,  415.  .  ' 

c   Effect  of  Fraud,  Misrepresentation,  or  Mistake,  416. 

*  Atf^W  w  Tenant  of  Third  Person,  417. 

A  ^/^/  ^  Be  Asserted  417. 

t  /«  f^w*  ^  ^  ^r^,  419. 

a.  Ln  General,  419. 

b.  Actions  to  Recover  Rent,  420. 

c.  Actions  to  Recover  Possession,  421. 

7.  Duration  of  Estoppel,  421.  jj„„j<c  TW,  *->■> 

i  Effect  of  Termination  or  Expiration  of  Landlord  s  Title,  422. 

a.  In  General,  422. 

J.  Purchase  by  Tenant  of  Landlord  s  litle,  423 
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9.  Purcliase  of  Adverse  Title  by  Tenant,  424. 

10.  Effect  of  Eviction  of  Tenant  by  Title  Paramount,  425. 

11.  Adverse  Possession  by  Tenant,  426. 

12.  Effect  of  Public  Policy  on  Estoppel,  426. 

13.  Waiver  of  Estoppel,  426. 

XIII.  Remedies  for  Recovery  of  Rent,  426. 

1.  Distress,  426. 

2.  Action  of  Debt,  426. 

a.  In  General,  426. 

b.  By  Whom  Maintainable,  427. 

c.  Against  Whom  Maintainable,  427. 

3.  Action  of  Covenant,  427. 

4.  Action  for  Use  and  Occupation,  428. 

a.  In  General,  428. 

b.  Necessity  for  Relation  of  Landlord  and  't  enant,  429. 

c.  Leases  under  Seal,  429. 

5.  Suits  in  Equity,  429. 

6.  Attachment  for  Rent,  430. 

a.  In  General,  430. 

Property  Subject  to  Attachment,  431. 

c.  Grounds  for  Attachment,  431. 

d.  Who  Entitled  to  Remedy,  431. 

e.  Wrongful  Attachment,  432. 

7.  Time  of  Bringing  Actions  for  Rent,  432. 

XIV.  Remedies  of  Landlord  for  Recovery  of  Possession,  432. 

1.  Entry  by  Landlord  Without  Process  of  Law,  432. 

2.  Suits  in  Equity,  434. 

3.  Writ  of  Entry,  434. 

4.  Trespass  to  Try  Title,  434. 

5.  Replevin,  434. 

6.  Ejectment,  434. 

7.  Summary  Proceedings,  434. 

«.       General,  434. 

<z«^  Against  Whom  Proceedings  May  Be  Maintained,  436. 

(1)  Necessity  for  Relation  of  Landlord  and  Tenant,  436. 

(2)  Persons  Entering  under  Tenant,  438. 

(3)  Assignee  of  Reversion,  439. 

(4)  Subsequent  Lessee,  440. 

(5)  Assignee  of  Rent,  440. 

(6)  Agent  of  Landlord,  440. 

(7)  Effect  of  Assignment  of  Reversion  on  Landlord's  Right  to 

Maintain  Proceedings,  440. 
c.  When  Proceedings  Are  Authorized,  441. 

( 1 )  Character  of  Tenancy,  44 1 . 

(2)  Overholding  Tenants,  441. 

(a)  In  General,  441. 

(b)  Term  Must  Expire  by  Efflux  of  Time,  442. 

(3)  Nonpayment  of  Rent,  442. 

(a)  In  General,  442. 

(p)  Effect  of  Breach  of  Agreements  by  Latidlord,  443. 
\c)  Effect  of  Counterclaim  by  Tenant,  444. 

Demand  for  Rent,  444. 
{/)  Notice  to  Quit,  444. 

(/)  Waiver  of  Right  to  Institute  Proceedings,  445. 
(g)  Redemption  from  Forfeiture,  445. 

(4)  Insufficient  Property  Subject  to  Distress,  445. 

(5)  Breach  of  Agreements  in  Lease,  446. 

(6)  Use  of  Premises  for  Illegal  Purposes,  446. 
d   ATotice  to  Quit  and  Demand  for  Possession,  446. 
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e.  Defenses,  447. 

(1)  In  General,  447. 

(2)  Estoppel  to  Deny  Landlord's  Title,  447. 

(3)  Extension  of  Lease,  447. 

(4)  Abandonment  of  Possession,  448. 
/.  Damages  Recoverable  by  Landlord,  448. 
g.   Wrongful  Dispossession,  448. 

XV.  Estovers,  448. 

XVI.  Landlord's  Right  of  Entry  upon  Demised  Premises,  449. 

XVII.  Liability  of  Third  Persons  to  Landlord,  450. 

1.  For  Lufuries  to  Demised  Premises,  450. 

2'  For  Disturbing  and  Driving  Away  Tenants,  452. 

XVIII.  Liability  of  Third  Persons  to  Tenant,  453. 
XIX.  Criminal  Prosecutions,  454. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  seethe  Encyclopedia  of  Pleading  and  Practice, 
vol.  12,  p  842      *„n«TANTjVE  law  and  Evidence  related  to  this  subject,  see 
^  tfoTX  LsTSZTZZ '  L ADVERSE  POSSES^N  j^^  787; 

^ANThm  COMMON  vol.  £  p.  64!';  LEASES,  post;  LLCENSE  (REAL 
i^pIpTY^PfLlENS;  VENDOR  AND  PURCHASER. 

I  DEFINITIONS -Relation  of  Landlord  and  Tenant.  -  The  relation  of  landlord 
and  tenant  exists  where  one  person  occupies  the  land  or  premises  ot 
another^ subordination  to  that  other's  title,  and  with  his  assent,  express 

°r  'SSSLl  —  The  landlord  is  the  person  whose  lands  are  occupied.* 

tenant  -  The  tenant  is  the  person  in  occupation  in  subordination  to  the 
landlord's  title  or  holding  under  him.3  In  the  broadest  sense  of  the  word, 
however,  a  tenant  is  one  Iho  holds  or  possesses  lands  or  tenements  by  any 

ki1«!-A  subtenant  or  undertenant  is  one  whe >  ^  f  °r  a  part  of 

resp^vd^  landlord  and  the  tenant  and  the  term  "underiessee  is 
synonymous  with  "undertenant." 

Pennsylvania  Ins.  Co.       O'Connell,  34  HI.     MK.rf.  ««.  ^«*S.  ^  N    y   ^  CeJes 

II..  c.  19,  I  14,  does  not  mean  the  lord  of  he  ^  k  d  see^ the  UtAe  Leases,  section  SubMHug. 
soil,  but  the  person  between  whom  and  the         A ^ee'hj  Utie  l        ^  ^  ]m) 

tenant  the  relation  of  landlord  and  tenant  ex-  6.  Lessor.  uevoi 

ists.    Churchward  v.   Ford    a  H.  &  N-  4+6.  28Lessee  _  Burchfield  ».  Northern  Cent.  R. 

disapproving  Standen  p.  Chnsmas,  10  Q.  B.  Lessee £  g 

135.  59  E  C.  L.  135.  The  term  "lessees"  has  been  held  not  to 

126;  Forrest  ..Darnell,  86  Tex.  647.  6o2.                          Volame  XVIII. 
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Term.  —  The  word  "  term  "  is  used  in  two  senses,  the  one  to  designate  that 
period  which  is  granted  for  the  lessee  or  tenant  to  occupy  and  have  possession 
of  the  demised  premises,  the  other  to  designate  the  estate  or  interest  which 
the  tenant  has  in  the  demised  premises  themselves,  by  virtue  of  the  lease, 
from  the  time  when  it  vests  in  possession.1  The  word  "  terms  "  as  applied 
to  leases  embraces  the  covenants  and  conditions  which  impose,  confer,  and 
limit  the  respective  obligations  and  rights  of  the  landlord  and  the  tenant  dur- 
ing the  continuance  of  the  tenancy,  such  as  the  extent  and  manner  of  the  use 
of  the  premises,  quiet  enjoyment,  rent  and  its  amount  and  time  of  payment, 
repairs,  payment  of  taxes,  and  express  or  implied  agreements.2 

II.  Creation  of  Relation  of  Landlord  and  Tenant  —  1.  In  General.  — 
The  usual  mode  of  creating  the  relation  of  landlord  and  tenant  is  by  an 
express  contract  termed  a  lease.  The  question  whether  a  particular  agreement 
constitutes  a  lease  will  be  treated  in  another  place.3 

Entry.  _  No  lease  for  years  is  complete  until  the  tenant  has  entered  upon 
the  premises.  His  interest  prior  to  such  entry  is  termed  an  interesse  termini, 
or  right  to  possession.4 

Rent.  —  The  relation  may  be  created  without  an  agreement  or  liability  on 
the  part  of  the  tenant  to  pay  rent.5 

2.  Relation  Arising  by  Implication  —  a.  In  General.  —  To  create  the  rela- 
tion of  landlord  and  tenant  between  parties,  a  formal  letting  is  not  required. 
The  relation  may  arise  by  implication,  and,  as  a  general  rule,  it  is  sufficient  to 
create  the  relation,  if  it  appears  to  have  been  the  intention  of  one  to  enter  or 
occupy  the  premises  in  subordination  to  the  title  of  the  other.6  But  the  rela- 
tion will  never  be  implied  when  the  acts  and  conduct  of  the  parties  are  incon- 
sistent with  its  existence. 7 

b.  Relation  Arising  from  Occupation.  —  A  tenant  is  generally  defined 


1.  Term.  —  Evans  v.  Vaughan,  6  Dovvl.  &  R. 
349,  4  B.  &  C.  261,  10  E.  C.  L.  327;  Taylor  v. 
Terry,  71  Cal.  46;  Hurd  v.  Whitsett,  4  Colo. 
77;  Grizzle  v.  Pennington,  14  Bush  (Ky.)  116; 
St.  Joseph,  etc.,  R.  Co.  v.  St.  Louis,  etc.,  R. 
Co.,  135  Mo.  173;  Young  v.  Dake,  5  N.  Y.  463, 
55  Am.  Dec.  356;  Finkelmeier  v.  Bates,  92  N. 
Y.  178;  Baldwin  v.  Thibadeau,  (C.  PL  Gen.  T.) 
28  Abb.  N.  Cas.  (N.  Y.)  14;  Harding  v.  Seeley, 
148  Pa.  St.  24. 

2.  Terms  of  Tenancy.  —  Thus,  in  Hutd  v. 
Whitsett,  4  Colo.  77,  it  was  held  that  Rev. 
Stat.  Colo.  (1868),  p.  333,  §  7,  authorizing 
landlords  to  change  by  notice  the  "  terms  "  of 
tenancies,  did  not  authorize  the  landlord  to 
enlarge  the  "  term  "  or  duration  of  the  ten- 
ancy. 

3.  See  the  title  Leases. 

4.  See  infra.  Different  Kinds  of  Tenancies  — 
Tenancies  from  Year  to  Year. 

In  regard  to  the  question  of  the  liability  of 
a  tenant  for  rent,  who  has  not  entered  into 
possession,  see  the  section  Rent. 

5.  Payment  or  Liability  for  Rent  Not  Essential  — 
Connecticut.  —  Osborne  v.  Humphrey,  7  Conn. 
34°- 

Louisiana.  —  Orleans  Theatre  Ins.  Co.  v. 
Lafferanderie,  12  Rob.  (La.)  472. 

Massachusetts.— Hooton  v.  Holt,  139  Mass.  54. 

Mississippi.  —  McKissack  v.  Bullington,  37 
Miss.  535. 

Missouri.  —  Wilkinson  v.  Wilkinson,  62  Mo. 
App.  249. 

New  York.  —  Hunt  v.  Comstock,  15  Wend. 
(N.  Y.)667;  Dolittle  v.  Eddy,  7  Barb.  (N.  Y.)  74. 

North  Carolina.  —  Foster  v.  Penry,  76  N. 
Car.  131. 


Pennsylvania.  —  Mitchell  v.  Com.,  37  Pa.  St. 
187. 

South  Carolina.  —  Floyd?'.  Floyd,  4  Rich.  L. 
(S.  Car.)  23. 

Canada.  —  Mulherne  v.  Fortune,  8  U.  C.  C. 

P-  434- 

Compare  Simpkins  v.  Rogers,  15  111.  397; 
Cargar  v.  Fee,  140  Ind.  572;  Goldsberry  v. 
Bishop,  2  Duv.  (Ky.)  144. 

6.  Relation  Arising  by  Implication  —  Alabama. 
—  Rainey  v.  Capps,  22  Ala.  288. 

Illinois.  —  Dudding  v.  Hill,  15  111.  61;  Bal- 
lentine  v.  McDowell,  3  111.  28;  McNair  v. 
Schwartz,  16  111.  24;  Greenup  v.  Vernor,  16 
111.  26;  Pennsylvania  Ins.  Co.  v.  O'Connell, 
34  111.  App.  357-  .  , 

Maine.  —  Moshier  v.  Reding,  12  Me.  478; 
Bucknam  v.  Bucknam,  30  Me.  496. 

Michigan.  —  Candler  V.  Mitchell,  119  Mich. 
464. 

North  Carolina.  —  Conwell  V.  Mann,  100  N. 
Car.  234. 

Vermont.  —  Chamberlin     -•.    Donahue,  44 

Vt.  57. 

In  Rayner  v.  Lee,  20  Mich.  384,  ii  was  held 
that  where  an  occupant  of  land  was  in  posses- 
sion as  tenant  merely,  it  is  presumable  that 
he  was  in  as  tenant  under  the  party  claiming 
title. 

The  question  whether  an  implied  contract 
of  tenancy  exists  is  for  the  determination  of 
the  jury.  Chamberlin  Donahue,  44  Vt.  57. 
See  also  Duncan  v.  Beard,  2  Nott  &  M.  (S. 
Car.)  400.  Compare  Reed  v.  Todd,  1  Harr. 
(Del.)  138. 

7.  Wiggins  Ferry  Co.  v.  Ohio,  etc.,  R.  Co., 
142  U.  S.  396. 
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■  InnrU  or  oremises  of  another  in  subordination  to  that 

as  one  who  occupies  the  lands  or  presses ,o  Therefore  the  relation 

other's  title,  and  with  h^s  assent  "^"^Xre  one  is  in  possession  of 
of  landlord  and  tenant  d^^1^"^^  such  a  relation  cannot  be  presumed 
lands  or  premises  belonging  to  another,  and ^such  a re    ^  ^  ^ 

as  a  matter  of  law  from  the  men fac ^ of  cupai icy  ^ 
laid  down  that  the  relation  ^^^^^ition  of  the  parties  to  each 
the  mere  fact  of  occupancy,  ^jen  the  «.         p  possession  is 

other  can  be  referred  to  any  °ther jf1^*  C* ^  render  the  possession  lawful 
referable  to  only  two  f^^^^^J^Sol  to  the  lawful  cause, 
and  the  other  unlawful,  the  la*  -  ^  £  tiSSby  created.*    In  some 

though  the  relation  of  landlord  and  te mn t  ^ u  y  of  landlord 

a^^~^ 

^king  possession  of  land  a, j agent o  the  ^  ^  without 

r.  UNLAWFUL  ENTRY.  -  If  one  enters  up  ^ 
right,  and  not  in  subordination      the  t  *£olthe  ow  ^  ^ 

passer,  and  the  relation  of  landl o"1  anJ  er  the  former  to  claim  the 

Occupant  and  the  owner  so  ^  t^thonze  e  After  a  per- 

rights  of  a  tenant  or  the  latter  to  c  aim l  the  »|nts  .  f  r  ndlord  and  tenant 
so&n  has  entered  upon  land  wit hout  right  the  n.  ation  been 
may,  of  course,  subsequently  arise by  "^P1^^1^ ^u bseciu e„ tly  admits  the  title 

"  ^  titlG'9 


1  Neppach  v.  Jordan,  15  Oregon  308;  For- 
resi  z  Durnell.  86  Tex.  647-  And  see  infra, 
this  title,  Definitions  E  • 

38  Ala.  44;  Hardin  ».  Pulley  79  Ala.  3*J. 
California.  —  Emerson  w.  Weeks,  58  Cal.  439- 
SLa.-Cargar      Fee  140  Ind  572- 
Kentucky.  -  Moore  w.  Calvert,  6  Bush  (ky.) 

36Z.«,««««».-  Jordan  v.  Mead,  19  La.  Ann. 

™  Massachusetts.  -  Porter   „.    Hubbard,  134 

UMchTan.  -  Lockwood  v.  Thunder  Bay  River 
Boom  Co.,  4*  Mich.  536;  Ward  .  Warner ,  8 
Mich.  508;  Hogsett  v.  Ellis  1 Mich.  351, 
Wilmarth*.  Palmer,  34  Mich  347- 

Missouri.  —  Edmonson  7/.  kite,  43  Mo.  : 170. 

New  Hampshire.-  Swift  New  Durham 
t  umber  Co.,  64  N.  H.  53-       „    .  XT  T 

A>« 'Jersey.  -  Tompkins  ».  Staiger,  52  N.  J. 

^.-CoUyer  ..Cbllrar,  "S  *  J- 
442;  Alt*.  Gray,  (Supm  Ct  App.  L)  56  N. 
Y  Supp  657.  26  Misc.  (N.  Y.)  843^ 

S  -  Victory  v.  Stroud,  15  Tex.  373- 
G^.-Parent  w.  Oisel    9  Quebec  i35, 
Lowther  v.  Johnson,  34  Can.  L.  J.  4|0. 

Whaley  v.  Whaley,  2  Ha rr.  (DeL) 
53-  Skinner  7/.  Skinner,  38  Neb.  756,  Hanks 
v  Price  32  Gratt.  (Va.)  107. 

In  Russell  Erwin,  38  Ala.  44.  it  was  held 
that  if  land  is  given  by  parol  to  an  in  ant  and 
his  mother  enters  into  possession  under  an 
agreement  with  the  grantor  to  hold  it  for  the 
infant  the  technical  relation  of  landlord  and 
tenant  is  not  created  between  the  infant  and 
his  mother. 
3  Hardin  v.  Pulley,  79  Ala.  381-  . 
4.  In  Page  v.  McGlinch,  63  Me.  472,  wherein 


the  rule  stated  in  the  text  was  laid  down  it 
was  held  that  the  law  would  infer,  under  the 
circumstances  of  the  case,  the  possession  of 
the  defendant  s  be  as  assignee  of  a  preceding 
tenant,  and  thereby  lawful,  rather  than  as  the 
possession  of  a  disseizor.  DCtatf. 

Where  one  occupies  and  improves  real  estate 
which  is  manifestly  beneficial,  and  a  lease  to 
such  occupant  for  a  nominal  rent,  from  the 
owner,  is  found  on  record,  in  the  absence  of 
testimony  it  is  presumed  that  the s  occu pant 
holds  under  the  lease.    Libbey  v.  Staples,  39 

M5.  Lockwood  v.  Thunder  Bay  River  Boom 
Co  42  Mich.  536.  , 
6~  Agent  in  Possession.  —  Farrow  v.  Edmund- 
son  4  B.  Mon.  (ky.)  605.  41  Am.  Dec.  250; 
Ward  v.  Small,  90  Ky.  198.  Compare  Oliver  v. 
Hammond,  85  Ga.  323-  M  ,. 

7.  Unlawful  Entry-  United  States.  —  Madi 
son  Female  Institute  v  U.  S.,  23  Ct.  CI  188, 
Genau  v.  District  of  Columbia,  20  Ct  CI.  389, 
Lakin  v.  Roberts,  (C.  C.  A.)  54  Fed.  Rep.  461, 
affirming  53  Fed.  Rep.  333- 
1 California.  -  Pico  v.  Phelan,  77  Cel.  86 

Indiana.  -  Krug  v.  Davis,  101 .Ind.  75.  Gal- 
lagher v.  Hirnelberger,  57  Ind.  63. 

-  Douglass  v.  Get  er,  32  Kan.  499- 
tf«#My.-  Petty  r/.  Maher,  15  B.  Mon 

(ky  )  591;  Johnson  v.  Park,  13  Ky  L.  Rep.  437- 
%L&  J.-Dalton  «r.  Laudahn   30  Mich. 
340-  Gilbert  w.  Kennedy,  22  Mich.  "7. 
™%vada,  _  Dixon  v.  Ahern,  21  Nev.  65. 

-  Neppach  v.  Jordan,  15  Oregon  308. 
8  thean  I  Wi-hers,  *.  B.  Mon   (Ky  )  44J- 

See  also  Doe      Murless.  6  M.  &  S. 
^nWin  Doe  v.  Williams,  6  B.  &  C  41,  13 

C't&ctU«t.  -  Goodman     Jones,  26  Conn. 
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Still,  mere  negotiations  between  the  occupant  and  the  owner,  which  have  no 
result  and  which  do  not  amount  to  a  recognition  of  the  owner  as  landlord,  will 
not  create  the  relation  of  landlord  and  tenant;1  and  it  has  been  held  that 
mere  permission  given  to  the  occupant  by  the  owner  to  remain  in  possession 
for  a  particular  purpose  will  not  create  the  relation  of  landlord  and  tenant 
between  them.* 

d.  Implication  of  Tenancy  from  Payment  of  Rent.  —  Where  the 
occupant  of  land  pays  or  agrees  to  pay  rent  therefor  to  a  third  person,  the  law 
will  presume  therefrom  that  the  relation  of  landlord  and  tenant  exists  between 
the  parties.-1  This  presumption  is  not,  however,  conclusive  of  the  establish- 
ment of  such  relation.'1 

3.  Joint  Tenants  and  Tenants  in  Common.  —  This  topic  has  already  been 
treated  in  this  work.5 

4.  Vendor  and  Vendee  —  a.  In  General.  —  Where  a  valid  contract  for  the 
sale  of  land  gives  to  the  vendee  the  right  to  possession  until  default  in  the 
payment  of  the  purchase  money,  and  the  vendee  enters  into  possession  in  pur- 
suance thereof,  it  is  held  by  the  weight  of  authority  that  the  relation  of  land- 
lord and  tenant  does  not  exist  between  the  parties;  6  and  the  fact  that  default 


Kentucky.  —  Baley  v.  Deakins,  5  B.  Mon. 
(Ky.)  162. 

Maine.  —  Millay  v.  Millay,  18  Me.  387. 
Michigan.  —  Hogsett  v.  Ellis,  17  Mich.  351. 
North  Carolina.  —  Durant  v.  Taylor,  89  N. 
Car.  351. 

Pennsylvania.  —  Weidner  v.  Foster,  2  P.  & 
W.  (Pa.)  23. 

Canada.  —  Walsh  v.  Howard,  12  Quebec  295. 

1.  Blankenship  v.  Blackwell,  (Ala.  1900)  27 
So.  Rep.  551;  Laihrop  v.  Standard  Oil  Co.,  83 
Ga.  307;  Doe  v.  Quigley,  2  Campb.  505. 

2.  Jackson  v.  Tyler,  2  Johns.  (N.  Y.)  444. 

3.  Tenancy  Implied  from  Payment  of  Rent  — 
England.  —  Strahan  n.  Smith,  4  Bing.  gi,  13 
E.  C.  L.  355;  Phillips  v.  Mosely,  1  C.  &  P.  262, 
11  E.  C.  L.  385. 

Canada.  —  Ansley  v.  Peters,  6  N.  Bruns.  339. 
United  States.  —  Mills  v.  U.  S.,  19  Ct.  CI.  79. 
Califotnia. —  Knowles  v.  Murphy,  107  Cal. 
107. 

Delaware.  —  Hearn  v.  Gray,  2  Houst.  (Del.) 
135- 

Illinois.  —  Voigt  v.  Resor,  80  111.  331. 

Indiana.  —  Cressler  v.  Williams,  8oInd.  366; 
Howe  v.  Gregory,  2  Ind.  App.  477;  Duffy  v. 
Carman,  3  Ind.  App.  207. 

Maryland.  —  Emrich  v.  Union  Stock  Yard 
Co.,  86  Md.  482. 

New  Jersey.  —  Decker  v.  Hartshorne,  (N.  J. 
1900)  46  Atl.  Rep.  755. 

New  York.  —  Porter  v.  Bleiler,  17  Barb.  (N. 
Y.)  149- 

Oregon.  —  Weaver  v.  Southern  Oregon  Co., 
31  Oregon  14. 

Virginia.  —  Virginia  Min.,  etc.,  Co.  v. 
Hoover,  82  Va.  449. 

Wisconsin.  —  Wittman  v.  Milwaukee,  etc. 
R.  Co.,  51  Wis.  89. 

4.  Doe  v.  Wilkinson,  3  B.  &  C.  413.  10  E.  C. 
L.  135;  Hudson  v.  White,  17  R.  I.  519. 

5.  Cotenants.  —  See  the  title  Joint  Tenants 
and  Tenants  in  Common,  vol.  17,  p.  646. 

6.  Vendor  and  Vendee  —  United  States.  —  Car- 
penter v.  U.  S.,  17  Wall.  (U.  S.)  489;  Watkins 
v.  Holman,  16  Pet.  (U.  S.)  25. 

Alabama.  —  Bell  v.  Ellis,  1  Stew.  &  P.  (Ala.) 
294;  Tucker  v.  Adams,  52  Ala.  254. 

Arkansas.  —  Walters  v.  Meyer,  39  Ark.  560; 


Watson  v.  Pugh,  51  Ark.  218;  Quertermous  v. 
Hatfield,  54  Ark.  16;  Mason  v.  Delancy,  44 
Ark.  444. 

Colorado.  —  Denver  Transfer,  etc.,  Co.  v. 
Swem,  8  Colo.  111. 

Georgia.  —  Oxford  v.  Ford,  67  Ga.  362; 
Blitch  v.  Edwards,  96  Ga.  606;  Brown  v.  Per- 
sons, 48  Ga.  60;  Scofield  v.  McNaught,  52  Ga. 
69;  Barnes  v.  Shinholster,  14  Ga.  131;  Henry 
v.  Perry,  110  Ga.  630. 

Illi  nois.  —  Green  v.  Dietrich,  114  III.  636; 
Hadley  v.  Morrison,  39  111.  392;  McNair  v. 
Schwartz..  16  111.  24;  Greenup  v.  Vernor,  16 
111.  26;  Jackson  v.  Warren,  32  111.  331. 

Indiana.  —  Starkey  v.  Starkey,  136  Ind.  349; 
Puterbaugh  v.  Puterbaugh,  131  Ind.  288;  Fall 
v.  Hazelrigg,  45  Ind.  576,  15  Am.  Rep.  278. 

Kentucky.  ■ —  Richmond,  etc.,  Turnpike  Road 
Co.  v.  Rogers,  7  Bush  (Ky.)  534;  Reeder  v. 
Bell,  7  Bush  (Ky.)  256.  See  also  Kirk  v.  Tay- 
lor, 8  B.  Mon.  (Ky.)  262. 

Massachusetts.  —  Dakin  v.  Allen,  8  Cush. 
(M  ass.)  33;  Dunham  v.  Townsend,  110  Mass. 
440;  White  v.  Livingston,  10 Cush.  (Mass.)  259. 

Missouri.  —  Glascock  v.  Robards,  14  Mo. 
350,  55  Am.  Dec.  108.  See  also  Coffman  v. 
Huck,  ig  Mo.  435. 

New  Jersey.  —  Brewer  v.  Craig,  18  N.  J.  L. 
214;  Den  v.  Westbrook,  15  N.  J.  L.  371,  29 
Am.  Dec  692. 

New  York.  — Smith  v.  Stewart,  6  Johns.  (N. 
Y.)  46,  5  Am.  Dec.  186;  Stone  v.  Spiague,  20 
Barb.  (N.  Y.)  509;  Doliltle  v.  Eddy,  7  Barb. 
(N.  Y.)  74;  Jackson  v.  Deyo,  3  Johns.  (N.  Y.) 
422;  Harris  v.  Frink,  2  Lans.  (N.  Y.)  35;  Mat- 
thews v.  Matthews,  49  Hun  (N.  Y.)  346. 

North  Carolina.  — Johnson  v.  Hauser,  82  N. 
Car.  375;  McCombs  v.  Wallace,  66  N.  Car.  481; 
Riley  v.  Jordan,  75  N.  Car.-i8o. 

North  Dakota.  —  Moen  ->.  Lilliestal,  5  N. 
Dak.  327. 

Ohio.  —  McCombs  v.  Howard,  18  Ohio  St. 
422. 

Pennsylvania.  —  Hill  v.  Hill,  43  Pa.  St.  528. 
Compare  Lockard  v.  Robbins,  (Pa.  1887)  10  Atl. 
Rep.  120. 

Vermont.  —  Graham  ;■.  Way,  3S  Vt.  19. 
Wisconsin.  —  Nightingale  v.  Barens,  47  Wis. 

389. 
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,f  „f  the  nurchase  money,  or  that  the  vendee  refuses  to 
is  made  in  the  payment  of        purchase  m      y  ^    ^  ^ 

complete  the  purchase,  does^ 

however,  are  not  uniform  as  to  the  «la^  bet  ^  conferred 

and  in  England^ eld  that  he  Possess  o^^^    a  ^  ^  ^ 

by  a  contract  of  purchase,  is  * *  .   certainly  a  <7zm«  tenant,  and  many 

hS&Z&Z  hLPpo—  are  simk/to  those  relating  to  the 

ANCV.  -  A  tenant  may  dunng    -  and  his  landlord  will 

to  purchase  the  land,  and  the  re  at aon ^  oecw  of 
thereupon  change ^frorn  todtori«^  ^  ^  ch 

vendee.*    Thus,  where  a  lease :  giu  te         but  -s  a  vendee.5 

the  lessee  exerases  his  \  h^"Ln°  '"chaser  upon  the  performance  of 

Still,  the  fact  that  a  right  to  upon  ^ 

certain  conditions  is  given  tot he  lessee  °urlf^  foVm  them.- 

character  of  his  possession  a a tenant,  iM e ^  ai  s      P  q{  thg  yendee  ;s 

c.  Invalid.Contract  of  Sale  -  Where  tnep  ^  fa 

a"die  ABSENCE  OF  AGREEMENT  RELATING  TO  POSSESSION.  - 


The  Tact  that  the  Purchase  Money  to  Be  Paid 
bv  the  Vendee  Is  Called  Rent  will  not  create  he 
relSfoa  of  landlord  and  tenant  between  the 
carries  so  as  to  entitle  the  vendor  to  a  land- 
KSTlin  upon  the  crops  raised  by  the  ven- 
dee  Walters  v.  Meyer,  39  Ark.  5°°- 
d6Tke  North  Carolina  Landlord  and  Tenant  Act, 
relating  to  the  summary  remedy  for  the  re- 
cole  y  of  possession  only,  applies  to  cases 
where  the  simple  relation  of  lessor  and  lessee 
exists  uncomplicated  by  the  relation  of  rnort- 
glgor  and  mortgagee  or  vendor  and  vendee. 
Parker  v.  Allen.  84  N.  Car.  466;  Hoghesj. 
Mason,  84  N.  Car.  472;  McCombs  7.  Wallace, 

6\Nbefarult4ofVendee  incompleting  Purchase.  - 
TuckerTAdams,  52  Ala.  254;  Ish  *  Moigan 
48  Ark.  415;  Richmond,  etc.,  Turnpike  Road 
Co  *.  Rogers,  7  Bush  (Ky.)  534-  Compare  Uhl 
Pence,  11  Neb.  316-  „  RF  c  L 

2.  Doe  ».  Jackson,  1  B  &  C.  448  8  E.  U  L. 
loi-  Doe  v.  Lawder,  1  Stark.  308,  2  E  C.  L. 
fli  Right  v.  Beard,  13  East  210  Doe 
A/tii  Pr  c  C  &  P  505,  24  E.  C.  L.  470,  U°e  z- 
ffi  6CM&|S A^;  Doe  .  Sayer,  3  ^ 
8-  Ball  f.  Cullimore,  2  C.  M.  &  K.  120,  uoe 
»!  Connaway,  2  N.  Bruns.  382. 

3  Quasi  Tenant.  —  Stansbury  laggari,  3 
McL?5.  S.)  457;  Kirk  „  Tavlor  8  B  Mon. 
(Kv  )  262-  Sabastian  v.  Ford,  6  Dana  (Ky.)  43°-. 

A  purchaser  by  executory  contract  is  a  quan 
tenant,  and  holds  the :  possession  so  far  ; as 
strangers  are  concerned,  for  the  benefit  of  his 
vender's  title,  which  he  is  estopped  to  deny, 
and  cannot  prejudice  by  a  coniract  with  another 
person.    Turner  v.  Thomas,  13  Bush  (Ky.)  518. 


See  generally  the  title  Vendor  and  Purchaser. 

4  Parker  v.  Allen,  84  N.  Car.  466. 

5  Lessee  Exercising  Option  to  Purchase.— 
Coomler  v.  Hefner,  86  Ind  108;  knerr -  v. 
Bradley,  105  Pa.  St.  icyo;  Newell  s  Appeal, 

^Bos^wick',.  Frankfield,  74  N.  Y.  207. 
See  also  Croskill  v.  Wottman,  10  N.  Bruns.  648. 
7  Possession  under  Invalid  Contract  of  Sale- 

Ca  ifornia.  -  Hall  v.  Wallace,  88  Cal.  434. 
Connecticut.-  Michael  v.  Curtis,  60  Conn. 

26 Indiana. -Y^r  v.  Mullen,  23  Ind  562; 
Hopkins  v.  Ratliff,  H5  Ind.  213.  See  also 
Saltox  v.  Hightshue,  39  Ind.  95;  Jarvis  v. 
Sutton,  3  Ind.  289.  R 

«-ot-^  —Lapham  v.  Norlon,  71  Me.  83. 
Compare  Patterson  *.  Stoddard,  47  Me.  355.  74 

AtoC;/,«^.-Kiernan  Linnehan  151 
Mass  543.  See  also  Lyon  ».  Cunningham. 
136  Mass"  532.     G»»/««  Lawton  Savage, 

I3yl/S  "-Hogsett  v.  Ellis,  17  Mich.  351; 
Dwigh^  Cutler,  s^ich.  566,6, 1  Am.  Dec  105. 

New  York.  -  Harris  v.  Frink,  49  N.  Y.  24, 
10  Am.  Rep.  318,  reversing  2  Lans.  (N .  35- 
C°;fA  Matthews  0.  Matthews,  49  Hun  (N. 

Y&.-Lewer   v.   McCulloch,  10  Nova 

SCS«a3lso  Richmond,  etc.,  Turnpike  Road  Co. 
Rogers,  7  Bush  (Ky.)  534- 

8,  Garvin  w.  Jennerson,  20  Kan.  371. 

9.  Starkey  v.  Starkey,  136  Ind  349.  Puter- 
baugh  v.  Puterbaugh,  131  Ind.  288 
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of  any  agreement  to  the  contrary  in  an  executory  contract  for  the  sale  of  land 
the  vendee  is  not  entitled  to  the  possession  of  the  land  until  the  conveyance 
is  completed.1  And  it  has  been  held  that  where  the  contract  is  silent  in 
regard  to  the  right  of  the  vendee  to  possession,  but  the  vendee  is  let  into 
possession  by  the  vendor,  he  becomes  a  tenant  at  will.  It  is  not  however 
the  contract  of  purchase  which  creates  the  relation,  but  the  letting  into 
possession.  & 

e.  Rescission  of  Contract  of  Sale.  —  When,  after  the  vendee  has 
entered  into  possession,  the  contract  of  sale  is  rescinded,  in  consideration  of 
which  the  vendee  agrees  to  pay  rent,  the  relation  of  landlord  and  tenant  is 
created  between  the  parties,  and  the  rights  and  liabilities  incident  to  such  a 
relation  thereupon  attach.3  The  relation  of  vendor  and  vendee  cannot  how- 
ever, be  changed  by  the  parties  into  that  of  landlord  and  tenant  so  as  to  defeat 
supervening  rights.  * 

/.  Stipulation  as  to  Character  of  Vendee's  Possession  —  (i)  /„ 
General.  -The .contract  may  expressly  provide  that  the  occupation  by  the 
vendee  either  before  or  after  default,  shall  be  as  a  tenant,  and  the  relation  of 
landlord  and  tenant  between  the  parties  will  be  thereby  created  5 

(2)  Election  as  to  Character  of  Relation.  —  The  parties  to  an  agreement  for 
the  sale  of  land  may  also  contract  with  the  right,  at  the  election  of  either 
party  m  the  future,  upon  the  performance  or  nonperformance  of  certain  con- 
ditions, to  treat  the  transaction  either  as  a  purchase-and-sale  contract  or  a 
lease;  and  if  the  election  is  made  to  treat  it  as  a  tenancy  it  relates  to  the  time 
of  making  the  contract  and  the  relation  of  landlord  and  tenant,  with  all  the 
incident  rights  and  liabilities,  will  be  regarded  as  having  begun  at  that  time.6 


1.  Williams  v.  Forbes,  47  111.  150.    And  see 
the  tille  Vendor  and  Purchaser. 

2.  England.  —  Doe  v.  Stanion,  1  M  &  W 
695;  Doe  v.  Porter,  3  T.  R.  13;  Right  v.  Beard] 
13  East  210;  Doe  v.  Jackson,  1  B.  &  C.  448,  8 
E.  C.  L.  191;  Doe  v.  Miller,  5  C.  &  P.  595,  24 
E.  C.  L.  470;  Doe  v.  Chamberlaine,  5  M  & 
W.  14. 

Canada.  —  Doe  v.  Connaway,  2  N  Bruns 
382. 

Indiana.  —  Manchester  v.  Doddridge,  3  Ind. 
360.  Compare  Kratemayer  v.  Brink  17  Ind 
509. 

Maine.  —  Patterson  v.  Stoddard,  47  Me  i<<, 
74  Am.  Dec.  490. 

Massachusetts.  —  Township  No.  Six  v.  M'Far- 
land,  12  Mass.  325;  Foley  v.  Wyeth,  2  Allen 
(Mass.)  131,  79  Am.  Dec.  771;  Quincy  First 
Parish  v.  Spear,  15  Pick.  (Mass.)  144. 

Michigan.  —  Williams  v.  Hodges,  41  Mich 
695- 

North  Carolina  —  Love  v.  Edmonston  I 
Ired.  L.  (23  N.  Car.)  152;  Richardson  v.  Thorn- 
ton, 7  Jones  L.  (52  N.  Car.)  458. 

South  Carolina.  —  Jones  v.  Jones,  2  Rich  L 
(S.  Car.)  542. 

3.  Rescission  of  Contract  of  Sale  —  Alabama. 
—  Powell  v.  Hadden,  21  Ala.  745. 

California.  —  Simpson  v.  Applegate,  75  Cal. 
342. 

Georgia.  —  Smith  v.  Fouche,  55  Ga.  120. 
Indiana.— Barrett  ?/.  Johnson,  2  Ind.  App.  25. 
Io-wa.  —  Barton  v.  Smith,  66  Iowa  75. 
Mississippi.  —  Spears  v.  Robinson,  71  Miss 
774- 

New  J  erscy.  —State  v.  Smith,  56  N.  J.  L. 
447;  Joslin  v.  Ervien,  50  N.  J.  L.  39. 

North  Carolina.  —  Riley  v.  Jordan,  75  N. 
Car.  180;  Taylor  v.  Taylor,  112  N.  Car.  27. 
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Virginia.  —  Locke  v.  Frasher,  79  Va.  409. 

4.  Supervening  Rights  Not  Affected.  —  Nobles 
v.  McCarty,  61  Miss.  456;  Wilczinski  v.  Lick, 
68  Miss.  596. 

5.  Stipulations  as  to  Character  of  Vendee's  Pos- 
session —  England.  —  Yeoman  v.  Ellison,  36  L 
J.  C.  PI.  326,  17  L.  T.  N.  S.  65. 

Arkansas.  —  Ish  v.  Morgan,  48  Ark.  413; 
Watson  v.  Pugh,  51  Ark.  218. 

Florida.  —  Blanchard  v.  Raines,  20  Fla.  467. 

Ne7v  York.  —  David  Stevenson  Brewing  Co. 
v.  Culbertson,  (Supm.  Ct.  App.  T.)  18  Misc. 
(N.  Y.)  486.  ■ 

North  Carolina.  — Jones  v.  Jones,  117  N.  Car 
254. 

Wisconsin.  —  Wright  v.  Roberts,  22  Wis.  161. 

Vendor's  Possession.  —  In  Indiana  it  has  been 
held  that  where  the  contract  of  sale  provided 
that  the  vendor  should  remain  in  possession 
until  the  purchase  price  should  be  paid,  and 
contained  a  covenant  on  his  part  to  surrender 
possession  of  the  premises,  on  payment  of  the 
balance  of  the  price,  in  as  good  condition  as 
when  the  vendee  purchased,  the  vendor  held 
as  tenant.    Gibson  v.  Eller,  13  Ind.  124. 

After  Default.  —  After  a  default  in  payment  o\ 
the  purchase  money  an  agreement  between 
the  vendor  and  the  vendee,  without  a  rescis- 
sion of  the  contract  of  sale,  that  the  vende* 
shall  pay  rent,  will  create  the  relation  of  land- 
lord and  tenant  between  the  parties  so  as  to 
entitle  the  vendor  to  a  landlord's  lien  for  the 
stipulated  rent.  Jones  v.  Jones,  117  N.  Car. 
254- 

6.  Stipulation  for  Election  as  to  Character  of 
Relation.  ~  Drum  v.  Harrison,  S3  Ala.  384; 
Wilkinson  v.  Roper,  74  Ala.  140;  Collins  v. 
Whigham,  58  Ala.  438;  Jarvis  v.  Sutton,  -\  Ind. 
289;  Dunn  v.  Tillery,  79  N.  Car.  497. 
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ft\  Lease  with  Option  to  Purchase.  -  So  also  a  lease  may  give  to  the  lessee 
Antinn  to  becomfa  purchaser  without  preventing  the  creation  of  the  rela- 
f    ?Kodtorf  and tenant  prior  to  the  proper  exercise  of  such  option,  though 
IhTpa^  -  rent  'are  to  be  credited  upon  the  purchase  price  in  case 

°f  %  SS^^flS^Vi^  until  Conveyance.  -  Where  it  is  stipu- 
(4)  stipulation  Jur     J    that  the  tenant  shall  pay  "  rent     during  his  occu- 
lated  in  the  contract  of  sale  that  th e^ena,  t  j»a    P  ^  ^  ^  ^ 

pation  and >Unt.  the ^g^.1^  for  ^  t  of  intereSt  upon  the  pur- 

chase until  t^com^t-  of  the  conUct  does  not  have  the  effect  of 

"^^S^F^jt^f^L  -  Where  the  contract  pro 
JS^!^^^  ^ec  for  th         o  the  land  in  case  of 

£K£  KS  of  tXd  afd  Sis  created.*  A  stipulation,  how- 
default,  the  reU ati an ot  ia  instalment  of  the  purchase  money 

ever  in  a  . ontract J^^f  a  stipulated  amount  as  rent  does  not  create 
S£«£3«rf  Cdtrd  and  tenant  prior  to  a  default  in  the  payment  of  such 
instalment.5         firflTltpe  _  Where  a  grantor  remains  in  possession,  the  rela- 

execution  remains  m  P°»s«?'°"'  *^  ^e  grantor  remained  in  possession 
tenant  of  the  purchaser  .'   ^here  however    ne  g  a  fixed  time_  it 

parties  °    And  the  e  the  grantor  holds  over  through  the  laehes  or  w,th  the 


1.  Lease  with  Option  to  Purchase  —  Georgia.  — 
Clifford  v.  Gressinger  96  Ga  789- 

-  Hartwell  v.  Black,  48  111.  301. 
/«rf*W-Barretti..  Johnson  2  Ind.  App  25. 
Kentucky.-  Howard      Hill,  4  Ky.  L.  Rep. 

Mississippi.-  Nobles  *  McCarty,  61  Miss. 
456;  Houston     Smythe,  66  Miss.  118 

AW<  Mh.  —  Crinkley  v.  Egerton,  113 

N  Car  444 •  o  j 

2.  Stipulation  for  Payment  of  Rent. -Saunders 

».  Musgrave,  6  B.  &  C.  524,  13  E.  C.  L.  243; 
Hopkins  v.  Ratliff,  115  Ind.  213;  ^xgj  v 
Harvey,  151  Ind.  507;  Eaton  v.  Hunt,  (Ky. 
1898)  47  S.  W.  Rep.  763;  Crinkley  v.  Eger  on, 
113  N    Car.  444.    Compare  Green  v.  Dietrich, 

"But'ff'mere  use  of  the  word  "  rent''  by 
way  of  description  of  the  sums  to  be  paid  by 
the  vendee  before  hs  shall  become  entitled  to 
a  conveyance  will  not  necessarily  create  the 
relation  of  landlord  and  tenant  between  the 
parties,  instead  of  the  relation  of  vendor  and 
vendee.    Blitch  v.  Edwards,  96  Ga^  606 

3.  Interest  on  Purchase  Money.  —  Davidson  v. 
Ernest,  7  Ala.  817,  Dwight  v.  Cutler,  3  Mich 
566,  64  Am.  Dec.  105;  Clough  »  Hosfoid  6 
N  H  234;  Smith  v.  Stewart,  6  Johns.  (N.  Y.) 
46,  5  Am.  Dec.  186.  But  compare  Doe  v.  Con- 
na'way,  2  N.  Bruns.  382. 

4.  Stipulation  for  Rent  on  Default  -  Uni ted 
States.  —  Stinson  v.  Dousman,  20  How.  (U.S.) 

^Alabama.  —  Foster  v.  Goodwin,  82  Ala.  384; 
Waite  v.  Corbin,  109  Ala.  154. 

Arkansas.-  Block  v.  Smith,  61  Ark.  266, 
Ish  v.  Morgan,  48  Ark.  415. 


Georgia.  —  Reddick  v.  Hutchinson,  94  Ga. 

^Massachusetts.  -  Fairbank  v.  Phelps,  22  Pick. 

{MMhLSs3rppi.  -  Bacon  v.  Howell,  60  Miss.  362 ; 
Vick  v.  Ayres,  56  Miss.  670;  Spears  v.  Robin- 
son, 71  Miss.  774;  Abernathy  v.  Green,  (Miss. 
1891)  11  So.  Rep.  186. 

5.  Oxford  v.  Ford,  67  Ga.  362. 
Where  the  contract  of  sale  provides  for  pay- 
ment of  rent  on  default  in  payment  of  pur- 
chase money,  the  vendor  has  no  lien  as  land- 
lord prior  to  default.  Killebrew  v.  Hines,  104 
N.  Car.  182,  17  Am.  St.  Rep.  672. 

6  Grantor  Remaining  in  Possession.  —  1  ew  v. 
Tones,  13  M.  &  W.  12;  Preston  v.  Hawley,  101 
K  Y.  586:  Sims  v.  Humphrey,  4  Den.  (N.  Y  ) 
185 •  Jackson  v.  Aldrich,  13  Johns.  (N.  Y.)  106. 

7'  Execution  Debtor  Remaining  in  Possession. 
-Tucker  v.  Byers,  57  Ark.  215,  Powell  v 
De  Hart,  55  Ind.  94;  Griffin  v.  Rochester  96 
Ind.  545;  Chalfin  v.  Malone,  9  B.  Mon.  (Ky.) 
407,  50  Am.  Dec.  525. 

In  Tucker  v.  Byers,  57  Ark.  215,  it  was  held 
that  as  there  was  no  implied  promise  on  the 
part  of  a  judgment  debtor  whose  land  had 
been  sold  under  execution  to  hold  as  tenant  ol 
the  purchaser,  an  attachment  for  rent  would 
not  lie  by  the  purchaser  against  the  debtor 
who  remained  in  possession. 

8.  Prichard  v.  Tabor,  104  Ga.  64;  Hunt  - 
Comstock,  15  Wend.  (N.  Y.)  665;  Cadwalladcr 
v  Lovece,  10  Tex.  Civ.  App.  1.  But  tempore 
Goldsberry  v.  Bishop,  2  Duv.  (Ky.)  144;  Sims 
v.  Humphrey,  4  Den.  (N.  Y.)  185. 

In  Maine  it  has  been  held  thai  it  would  be 
presumed  that  a  grantor  remaining  in  posses- 
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Licensee  and  Tenant. 


consent  of  the  grantee,  his  possession  is  construed  as  that  of  a  tenant  at  suffer- 
ance or  at  will,  according  to  the  circumstances.1 

6.  Mortgagor  and  Mortgagee.  —  Where  the  mortgagor  remains  in  possession 
his  relation  to  the  mortgagee  is  not  necessarily  that  of  a  tenant.2  Still,  the 
parties  ma)'  contract,  without  the  mortgagee  having  first  entered  into  pos- 
session, that  the  relation  of  landlord  and  tenant  shall  exist  between  them,  with 
all  its  attendant  rights  and  incidents.3  Where  a  mortgage  on  lands  is  executed 
prior  to  the  renting  of  the  premises  by  the  mortgagor  and  prior  to  the  entry 
of  the  tenant,  a  notice  by  the  mortgagee  that  he  claims  the  rent  does  not  con- 
vert the  tenant  into  a  tenant  of  the  mortgagee. 1  So  also  a  tenant  of  the  mort- 
gagor who  received  his  lease  after  the  execution  of  the  mortgage  is  not  a 
tenant  of  the  mortgagee  so  as  to  entitle  him  to  notice  to  quit.5 

7.  Licensee  Distinguished  from  Tenant.  —  A  lease  is  defined  as  a  contract  for 
the  possession  of  lands  and  tenements  on  the  one  side  and  a  recompense  of 
rent  or  other  income  on  the  other;  a  license,  however,  is  defined  as  a  permis- 
sion to  do  certain  acts  with  respect  to  the  land  of  another.  The  rights  of  a 
tenant  and  a  licensee  are  very  different,  and  while  as  a  general  rule  it  is  easy 
to  determine  whether  an  instrument  is  a  lease  or  merely  confers  a  license,  still 
in  a  number  of  cases,  especially  when  the  agreement  is  informally  drawn,  the 
question  is  not  easy  of  solution.  The  test  for  determining  this  question,  when 
formal  words  of  demise  are  not  used,  seems  to  be  whether  it  was  or  was  not 
the  intention  and  object  of  the  landowner  to  confer  upon  the  other  party 
possession  of  the  property;  if  the  conferring  of  possession  was  the  object, 
the  instrument  is  a  lease,  and  the  relation  of  landlord  and  tenant  is  created, 
whereas  if  no  grant  of  possession  was  intended  a  license  merely  is  conferred.6 


sion  held  as  a  tenant  of  the  graniee.  Sher- 
burne v.  Jones,  20  Me.  70;  Currier  v.  Earl,  13 
Me.  216;  Larrabee  v.  Lumbert,  34  Me.  79.  In 
the  case  first  cited,  wherein  the  rule  in  the 
text  was  laid  down,  the  case  involved  the  right 
of  the  grantor  to  crops  planted  by  him. 

1.  See  infra,  this  title,  Different  Kinds  of 
Tenancies  —  Tenancy  at  Sufferance;  Tenancy  at 

mil. 

2.  Mortgagor  Not  Tenant  to  Mortgagee  —  Eng- 
land. —  Birch  v.  Wright,  1  T.  R.  382;  Keech  v. 
Hall,  1  Dougl.  21;  Moss  v.  Gallimore,  1  Dougl. 
282;  Towerson  v.  Jackson,  (1891)  2  Q.  B.  484; 
Scobie  v.  Collins,  (1895)  1  Q.  B.  375. 

Canada.  —  Letang  v.  Donohue,  6  Quebec  Q. 
B.  160. 

Alabama.  — Drakford  v.  Turk,  75  Ala.  339. 

Georgia.  —  Ray  v.  Boyd,  96  Ga.  808. 

Indiana.  —  Brown  v.  Brown,  103  Ind.  23; 
D3e  v.  Mace,  7  Blackf.  (Ind.)  2. 

Massachusetts.  —  Wood  v.  Felton,  9  Pick. 
(Mass.)  171. 

Michigan.  — Allen  v.  Carpenter,  15  Mich.  25. 

New  York.  —  Evertson  v.  Sutton,  5  Wend. 
(N.  Y.)  281,  2t  Am.  Dec.  217;  Roach  v.  Cosine, 
9  Wend.  (N.  Y.)  227;  Dickenson  v.  Jackson,  6 
Cow.  (N.  Y.)  147;  Jackson  v.  Rowland,  6 
Wend.  (N.  Y.)  666,  22  Am.  Dec.  557. 

North  Carolina.  —  McCombs  v.  Wallace,  66 
N.  Car.  481;  McMillan  v.  Love,  72  N.  Car.  18. 

Tennessee. — Gudger  v.  Barnes,  4  Heisk. 
(Tenn.)  570;  Vance  v.  Johnson,  10  Humph. 
(Tenn.)  215. 

Virginia. — 'Washington  Bank  v.  Hupp,  10 
Gratt.  (Va.)  23. 

Wisconsin.  —  Hunter  v.  Maanum,  78  Wis. 
656.  See  also  Nightingale  v.  Barens,  47  Wis. 
389. 

3.  Contracts  Creating  Relation  of  Landlord  and 
Tenant  —  Alabama.  —  Thorntons.  Strauss,  79 


Ala.  164;  Wilkinson  v.  Roper,  74  Ala.  140; 
Wells  v.  Sheerer,  78  Ala.  142. 

District  of  Columbia.  —  Loring  v.  Bartlett,  4 
App.  Cas.  (D.  C.)  1. 

Georgia.  —  Spence  v.  Steadman,  49  Ga.  133. 
Matne.  —  Marden  v.  Jordan,  65  Me.  9. 
Massachusetts.  — Granger    v.    Parker,  137 
Mass.  228;  Murray  v.  Riley,  140  Mass.  490. 

Missouri.  —  Sexton  v.  Hull,  45  Mo.  App. 
339;  Wade  v.  McCormack,  68  Mo.  App.  12; 
Equity  Bldg.,  etc..  Assoc.  v.  Murphy,  75  Mo. 
App.  57- 

North  Carolina.  —  Ford  v.  Green,  121  N. 
Car.  70. 

South  Carolina.  —  Brewster  v.  McNab,  36  S. 
Car.  274. 

Tennessee.  —  Griffith  v.  Brackman,  97  Tenn. 

387- 

Canada.  —  Linstead  v.  Hamilton  Provident, 
etc.,  Soc,  11  Manitoba  199. 

Compare  Hobbs  v.  Ontario  Loan,  etc.,  Co., 
18  Can.  Sup.  Ct.  483;  Scobie  v.  Collins,  (1895) 
1  Q-  B.  375. 

4.  Towerson  v.  Jackson,  (1891)  2  Q.  B.  484; 
Drakford  v.  Turk,  75  Ala.  339;  Mason  v.  Gray, 
36  Vt.  308. 

5.  Jackson  v.  Rowland,  6  Wend.  (X.  Y.)  666, 
22  Am.  Dec.  557. 

In  Bartlett  v.  Hitchcock,  10  111.  App.  S7,  it 
was  held  that  a  purchaser  at  a  mortgage  sale 
may  eject  as  trespassers  tenants  of  later  date 
than  the  mortgage. 

6.  Licensee  Distinguished  from  Tenant  —  Eng- 
land.—  Watkins  v.  Milton-next-Gravesend,  L. 
R.  3  Q.  B.  350;  Hancock  v.  Austin,  14  C.  B. 
N.  S.  634,  108  E.  C.  L.  634;  Walker  v.  Giles, 
6  C.  B.  662,  60  E.  C.  L.  662. 

Canada.  —  Lynch  v.  Seymour,  15  Can.  Sup. 
Ct.  341,  affirming-]  Ont.  471;  Roan  v.  Krons- 
bein,  12  Oat.  197. 
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The  Question  whether  an  agreement  constitutes  a  lease  or  a  license  has  often 
arisen  in  regard  to  agreements  conferring  mining  rights.  The  cases  upon  this 
nhase  of  the  question  will  be  found  fully  collected  under  another  title  in  this 
work.*  The  question  has  also  arisen  quite  frequently  in  regard  to  instruments 
conferring  rights  to  cut  lumber  upon  land.2 

8  Master  and  Servant  -a.  In  General.  -  The  occupation  of  premises  as 
a  m-Ve  caretaker  does  not  necessarily  create  the  relation  of  landlord  and  tenant 
b-tween  the  occupier  and  the  owner,*  though  the  agreement  to  take  care  o 
the  premises  is  a  sufficient  consideration  to  create  the  relation  of  landlord  and 
tenant,  and  such  relation  has  been  held  to  exist  between  the  owner  and  one 
who  went  into  possession  under  an  agreement  to  take  care  of  the  premises  and 

^1  OCCUPATION  INCIDENTAL  TO  Employment  (i)  In  General.  --Where 
the  relation  of  master  and  servant  or  employer  and  employee  exists  between 
the  owner  of  the  premises  and  the  person  occupying  them,  and  the  possess  on 
of  the  servant  or  employee  is  an  incident  to  the  service  or  employment,  the 
conventfonal  relation  of  landlord  and  tenant  ordinarily  does  not  exist  between 
th    pa ries  with  respect  to  such  occupancy.*    The  character  of  the  relation 


United  States.  —  U.  S.  v.  Gratiot,  14  Pet.  (U. 
S.)  526,  affirming  I  McLean  (U.  S.)  454- 

A labama.  —  Ferris  v.  Hoglan,  121  Ala.  240, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
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Arkansas.  —  Crane  v.  Patton,  57  Ark.  340; 
Tinsley  v.  Craige,  54  Ark.  346. 

Connecticut.— Branch  v.  Doane,  17  Conn.  402. 

Indiana.  —  Haywood  v.  Fulmer,  (Ind.  1892) 
32  N.  E.  Rep.  574;  New  York,  etc..  R.  Co.  v 
Randall,  102  Ind.  453;  Knight  v.  Indiana  Coal, 
etc.,  Co.,  47  Ind.  105,  17  Am.  Rep.  692 

Kentucky.  —Thomas  v.  McGuire,  1  Ky.  L. 

Rep.  65.  „ 

Michigan.  —  Nowlin  Lumber  Co.  v.  Wilson, 
119  Mich.  406;  Druse  v.  Wheeler,  22  Mich.  439. 

Mississippi.  —  Brookhaven  v.  Baggett,  61 
Miss.  383;  Johns  v.  McDaniel,  60  Miss.  486. 

Missouri.  —  Boone  v.  Stover,  66  Mo.  43°; 
Union  Depot  Co,  v.  Chicago,  etc.,  R.  Co.,  113 
Mo.  213. 

New  Jersey.  —  East  Jersey  Iron  Co.  'v.  Wright, 
32  N.  J.  Eq^  252. 

New  York.  —  Goldman  v.  New  York  Adver- 
tising Co.,  (Supm.  Ct.  App.  T.)  29  Misc.  (N. 
Y.)  133. 

Pennsylvania.  —  Kunkle  v.  Philadelphia 
Rifle  Club,  10  Phila.  (Pa.)  52,  30  Leg.  Int. 
(Pa  )  200. 

Vermont.  —  Bishop  v.  Babcock,  22  Vt.  295. 
Right  to  Advertising  Space.  —  A  writing  giving 
a  right  to  use  a  wall  space  for  advertising  pur- 
poses, for  a  certain  time,  is  not  a  lease  so  as 
1.0  create  the  relation  of  landlord  and  tenant 
between  the  parlies.  Gunning  Co.  v.  Cusack, 
50  111  App.  290;  Goldman  v.  New  York  Ad- 
vertising Co.,  (Supm.  Ct.  App.  T.)  29  Misc. 
(N.  Y.)  133.  See  also  Reynolds  v.  Van  Beu- 
ren,  155  N.  Y.  120. 

Privilege  to  Flow  Lands. —  In  Smith  v.  Sim- 
ons, 1  Root  (Conn.)  318,  1  Am.  Dec.  48,  an 
instrument  whereby  A  granted  to  B  liberty  to 
flow  his  lands  for  a  certain  number  of  years 
was  held  to  constitute  a  lease,  and  therefore 
void  as  against  A's  assigns  because  not  re- 
corded. See  also  Morrill  v.  Mackman,  24  Mich. 
279,  9  Am.  Rep.  124. 

1.  Mining  Privileges.  —  Lynch  v.  Seymour, 
15  Can.  Sup.  Ct.  341,  affirming  7  Ont.  471; 


Lunsford  v.  La  Motte  Lead  Co..  54  Mo.  426; 
Lockwood  v.  Lunsford,  56  Mo.  68.  See  gen- 
erally the  title  Mines  and  Mining  Claims. 

2  Timber  Privileges.  —  Crane  v.  Patton,  57 
Ark  340  For  a  full  collection  of  1  he  cases 
upon  this  phase  of  the  subject,  see  the  title 
Logs  and  Logging. 

3.  Caretaker. —  Zinnel  v.  Bergdoll,  9  Pa- 
Super.  Ct.  522;  Davis  v.  Clancy,  3  McCord  L. 
(S.  Car.)  422;   Reynolds  v.  Metcalf,  13  U.  U 

C.  P.  382.  ,    .  , 

Where  a  person  is  merely  in  possession  ot 
land  to  prevent  trespass  by  others,  his  posses- 
sion is  that  of  the  owner,  who  may  maintain 
trespass  quare  clausum  /regit  with  respect  to 
the  land.    Davis  v.  Clancy,  3  McCord  L.  (S. 

Ca4')S4haw  v.  Hill,  79  Mich.  86;  Reynolds  v. 
Metcalf,  13  U.  C.  C.  P.  382. 

5  Occupation  Incidental  to  Employment  —  Eng- 
land. —  Hughes  v.  Chatham,  5  M.  &  G.  54.  44 
E  C.  L.  39;  Rex  v.  Stock,  2  Taunt.  339;  Kex 
».'Cheshunt,  r  B.  &  Aid.  473-  rT  _ 

Canada.  —  Williams  v.  Herrick,  5  U.  U  y. 

B' California.  —  Mitchell  v.  Davis,  20  Cal  45  ; 
Todhunter  v.  Armstrong,  (Cal.  1898)  53  Pac 

^Indiana.  —  Chatard  v.  O'Donovan,  80  Ind. 
20,  41  Am.  Rep.  782. 

Iowa.  —  Grosvenor  v.  Henry,  27  Iowa  269. 

Kentucky.  —  Waller  v.  Morgan,  18  B.  Mon. 

^Massachusetts.  —  Bowen  v.  South  Building, 
137  Mass.  274.  , 
Michigan.—  School  Dist.  No.  11  v.  Batsche, 

106  Mich.  330. 

Minnesota.  —  East  Norway  Lake  Norwegian, 
etc.,  Church  v.  Froislie,  37  Minn.  447- 

New  Jersey.  -  McQuade  v.  Emmons  38  N. 
T  L.  397;  Morris  Canal,  etc.,  Co.  v  Mitchell, 
31  N.  J    L.  99.    See  also  Shaw  v.  Wallace,  25 

^'Ncw  '  York.  —  Kerrains  v.  People,  60  N.  Y. 
221,  19  Am.  Rep.  158;  Doyle  v.  Gibbs  t ,  Lans 
(N  Y.)  180;  Haywood  v.  Miller,  3  Hill  (N-  Y.) 
90;  Jennings  v.  McCarthy,  (C  PI.  Gen.  T.)  40 
N.  Y.  St.  Rep.  678. 

North  Carolina.  -  Watson  v.  McLachin,  2 
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Master  ami  Servftat, 


depends  upon  the  nature  of  the  holding,  whether  it  is  exclusive  and  inde- 
pendent of  the  service,  and  in  no  way  connected  therewith,  or  whether  it  is  so 
connected  or  is  necessary  for  the  performance  of  the  service; 1  and  if  the  occu- 
pation is  independent  of  the  service  the  relation  of  landlord  and  tenant  will 
arise.'-*  In  determining  whether  such  occupancy  is  incident  to  the  service  or 
employment  the  general  rule  has  been  laid  down  that  when  the  occupation  by 
the  servant  is  required  by  the  master  for  the  necessary  and  better  performance 
of  the  service,  the  occupancy  is  incident  to  the  service,  and  the  relation 
between  the  parties  is  that  of  master  and  servant,  and  not  that  of  landlord  and 
tenant.3 

(2)  Rule  Not  Confined  to  Menials.  —  The  rule  that  occupancy  by  an 
employee  as  an  incident  to  the  services  performed  by  him  does  not  give  rise  to 
the  relation  of  landlord  and  tenant  is  not  confined  to  occupancy  by  menials, 
and  has  been  held  to  apply  to  an  occupancy  by  a  public  officer  4  or  public- 
school  teacher,5  and  also  to  the  occupancy  of  the  rectory  or  parsonage  by  a 
minister  or  pastor  of  a  religious  body.6 

(3)  Compensation  for  Occupancy.  —  The  mere  fact  that  the  occupancy  of 
the  premises  is  taken  into  consideration  in  fixing  the  wages  of  the  servant  or 
employee,  or  that  the  servant  agrees  to  pay  a  consideration  for  the  right 
to  occupy  the  premises,  will  not  necessarily  create  the  relation  of  landlord  and 
tenant  between  them,  though  the  allowance  or  deduction  from  wages  of  a 
specified  sum  as  rent  is  always  a  material  circumstance  to  prove  the  existence 
of  a  lease  in  such  case.7 

(4)  Termination  of  Service.  —  It  has  been  said  that  immediately  upon  the 
termination  of  the  service  to  which  the  occupancy  by  the  servant  was  incident, 
a  tenancy  at  will  or  at  sufferance  springs  up.H  This,  however,  is  not  correct, 
and  a  tenancy  can  arise  only  where  the  continued  occupation  of  the  servant 
after  the  termination  of  his  service  is  through  the  laches  or  consent  of  his 
employer.9  Therefore  an  employee  occupying  premises  as  an  incident  of  his 
service  is  liable  to  be  ejected  when  his  employment  is  terminated,  without 
previous  notice  to  quit.10  If,  however,  the  employee  remains  in  possession 
after  the  termination  of  his  employment,  with  the  consent  of  his  employer, 

Jones  L.  (47  N.  Car.)  207.    See  also  State  v.  4.  Bigelow  v.  Norton,  3  Nova  Scotia  283. 

Curtis,  4  Dev.  &  B.  L.  (20  N.  Cai.)  222.  6.  School  Dist.  No.  11  v.  Batsche,  106  Mich. 

Pennsylvania.  —  Bowman    v.    Bradley,   151  330. 

Pa.  St.  351;  Zinnell  v.  Borgdoll,  44  W.  N.  C.  6.  Chatard  v.  O'Donovan,  80  Ind.  20,  41  Am. 

(Pa.)  54-  Rep.  782;  East  Norway  Lake  Norwegian,  etc.. 

Compare  Defiance  Water  Co.  v.  dinger,  54  Church  v.  Froislie,  37  Minn.  447.  Compare 

Ohio  St.  532.  Bristor  v.  Burr,  (Supm.  Ct.  Gen.  T.)  12  N.  Y. 

Where  a  man  and  his  wife  agreed  to  work  St.  Rep.  638,  affirmed  120  N.  Y.  427. 

one  year  as  farmer  and  housekeeper  for  the  7.  England.  —  Hughes  v.  Chatham,  5  M.  & 

owner  of  the  premises,  and  while  doing  so  G.  54,  44  E.  C.  L.  39. 

occupied  a  house  on  the  premises,  ii  was  held  Kentucky.  —  McGee  v.  Gibson,   1  B.  Mon. 

that  the  relation  of  landlord  and  tenant  did  (Ky.)  105. 

notarise.    Haywood  v.  Miller,  3  Hill  (N.  Y.)  New  York.  —  Ofschlager  v.  Surbeck,  (Supm. 

90.  Ct.  Tr.  T.)  22  Misc.  (N.  Y.)  595.    See  also 

1.  Chatard  v.  O'Donovan,  80  Ind.  20,41  Kerrains  v.  People,  60  N.  Y.  221,  19  Am.  Rep. 
Am.  Rep.  782.  i58;  People  v.  Annis,  45  Barb.  (N.  Y.)  304; 

2.  A  employed  B  to  work  for  him  at  fifty  Doyle  v.  Gibbs,  6  Lans.  (N.  Y.)  180. 

dollars  per  month  for  eight  months  from  Pennsylvania.  —  Overseers  of  Poor  v.  Over- 
March  6,  1883,  agreeing  also  to  furnish  to  him  seers  of  Poor,  43  W.  N.  C.  (Pa.)  452. 
a  house  free  of  charge  from  March  6,  1883,  to  See  State  v.  Smith,  100  N.  Car.  466;  Light- 
March  1,  1884.  At  the  end  of  eight  months  B  body  v.  Truelsen,  39  Minn.  310. 
sublet  the  house,  with  the  permission  of  A.  8.  People  v.  Annis,  45  Barb.  (N.  Y.)  304. 
It  was  held  that  as  the  right  to  the  possession  See  also  School  Dist.  No.  11  v.  Batsche/106 
of  the  house  after  the  expiration  of  the  eight  Mich.  330. 

months  was  not  an  incident  to  the  services  to  9.  Chatard  v.  O'Donovan,  80  Ind.  20,  41  Am. 

be  rendered  by  B,  the  relation  of  landlord  and  Rep.  7S2;  East  Norway  Lake  Norwegian,  etc., 

tenant  was  created  between  A  and  B.  Snedaker  Church  r.  Froislie,  37  Minn.  447;  Kerrains  v. 

v.  Powell,  32  Kan.  396.  People,  60  N.  Y.  221,  19  Am.  Rep.  158. 

3.  Kerrains  v.  People,  60  N.  Y.  221,  19  Am.  10.  Hart  v.  O'Brien,  15  L.  C.  Jur.  42;  Bige- 
Rep.  158.  low  v.  Norton,  3  Nova  Scotia  283. 
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the  relation  of  landlord  and  tenant  may  arise,  so  as  to  require  a  notice  to  quit 
n  orrderUt°o "terminate .the  right  of  the  employee  to 

9.  Occupancy  on  Shares-*.  IH ^eneral  -  An  ag.eem  ^  * 

rs  *•  — of  iandlord 

and  tenant  between  the  parties."  ^.  _  The  question  whether  an 

FArZ&s,i?ntefa^efSe_o  aV:cc"o„  Sa^has  chiefly  arisen  in 
agreement  constitutes  a  lease  or*,  v  J  whereby  one  party  agrees 
the  case  of  ag ree ^^Tfeceiv ^Ts  co^ntuo.^he^efor  a  share  of  the 
^gr^^^^h  In  agrSenVthe^lation  of  the  parties  is  not  that 
of  landlord  and  tenant.3 


I  Jennings  v.  McCarthy,  (C.  PI.  Gen.  T.) 
40  N  Y  St  Rep.  673;  Bristor  .  Burr,  (Siipm. 
Ct  Gen'  T.)  12  N.  Y.  St.  Rep.  638,  affirmed  120 
N  Y  427,  explained  School  Dist.  No.  11  . 
Batsche.;  106  Mich.  330.  Compare  Doyle  . 
Gibbs,  6  Lans  (N.  Y.)  180.  , 

2.  Occupancy  on  Shar63.  - -Burgie  v.  D  .s  4 
Ark  179;  Cochrane  v.  Tuttle  75  HI-  3°i. 
FUke  2  Framingham  Mfg.  Co.,  14  • 
(Mass)  491;  Barry  v.  Smith,  (County  Ct.)  1 
Mi-p  (N  Y)  240;  Denton  .  Strickland,  3 
fonl;  L.  (48  N.  Car.)  61;  Curtis  .Cash  84  N 
Car  )  41;  State  .  Page,  1  Spears  L.  (S.  Car.) 
408     See  also  Graham  .  Houston,  4  Dev.  L. 

(I3.NFa(inilng'3o'n  SfolMS  -  England.  Hate 
Celey  Cro.  Eliz.  143;  Poulter  v.  Kilhngbeck, 

1  B.  &  P.  397-  „       .         T„  tt   r  r 

toa,fa.-Park  ».  Humphrey,  14  U.  C.  C. 

p  209-  Oberlin  .  McGregor,  26  U.  C.  C.  f. 

A60-  West  V.  Atherton,  7  N.  Bruns.  653. 

^Alabama.-  Ferris  *.  Hoglan,  121  Ala  240; 

Smith  V.  Rice,  56  Ala.  417;  Brown.  Coats  56 

Ala  439;  Smyth  .  Tankersley,  20  Ala.  212, 

56  Am39Dec.  193;  Thompson  .  Maw  .nney 

17  Ala    362,  52  Am.  Dec.   176;  Strolher  v. 

B'utfer  i7  Ala.733;  Williams.  Nolen  34  Ala. 

167;  Shields  .  Kimbrough,  64  Ala.  504. 

Arizona.  -  Gray  .  Robinson,  (Am.  1893)  33 

Pal.  Rep.  712;  Romero.  Dalton,  (Ariz.  1886) 

II  Pac.  Rep.  863. 

Beard.  State  43  Ark.  284; 
Hammock  .  Creekmore  48  Ark  264;  Hen 
dricks  .  Smith,  (Ark.  1889)  12  S  W  Rep  781, 
TVnsley  v.  Craige,  54  Ark.  346:  Mosetey  . 
Cheatham,  62  Ark.  133:  Parks  v.  Webb  48 
Ark  293;  Gardenhire  .  Smith,  39  Ark.  280, 
Christian  .  Crocker,  25  Ark  327,  99  Am  Dec. 
223-  Ponder  .  Rhea,  32  Ark.  43&;.  Sen  tell  . 

Moore   34  Ark.  687;  Burgie  .  Davis,  34  Ark. 

170-  Birmingham  .  Rogers,  46  Ark.  254. 
Connecticut  -  Herskell  .  Bushnell,  37  Conn 

36,  9  Am.  Rep.  299;  Connell  .  R.chmond,  5 

Conn.  401.    See  also  Somers  .  Joyce,  40  Conn. 

^Delaware. -CWey  v.  Davis  I  HoUSlJ [Del.) 
598.    See  also  Williams  .  Cleaver.  4  Houst. 

{DGelr%-  Appling  .  Odom  46  Ga.  583; 
Duncan  .  Anderson,  56  Ga.  398;  Barron*. 
Collins  49  Ga.  580;  Sims  .  Dorsey  61  Ga. 
489  Bryant  .  Pugh,  86  Ga.  525.  See  also 
Almand  .  Scott,  80  Ga.  95,  12  Am  St.  Rep. 
241.    Compare  Scruggs  .Gibson,  40  Ga  5". 

Illinois.  —  Alwood  .  Ruckman,  21  111.  200, 
Chase  v.  McDonnell,  24  M.  236;  Dixon  . 


Niccolls,  39  IH-  372.  89  Am.  Dec.  312;  Creel  . 

^JJST-ttJftr..  Sullivan,  80  Iowa  218. 
Massachusetts.  -  Walker  .  Fitts,  24  Pick. 

(MJK"i££'.-  Wells  .  Hollenbeck,  37  Mich. 
,04-  Loomis  v.  O'Neal,  73  Mich.  582. 
^Minnesota.  -  Porter  .  Chandler,  27  Minn, 
sol  38  Am.  Rep.  293. 
Mississippi.  -  Doty  v.  Heth,  52  Miss.  530. 
Missouri .  ■—  Kamerick  .  Castleman  23  Mo. 
App   48  •  Woodward  .  Conder,  33  Mo.  App. 
i?T  Moser  v.  Lower,  48  Mo.  App.  85;  Davies 
v.  Baldwin,  66  Mo.  App.  577- 

A^w  Jersey.  —  Guest  .  Opdyke,  31  N .  J.  L. 
J-  Stat  *  Jewell,  34  N.  J.  L.  259:  McLaugh- 
in '.  Kennedy,  49  N.  J.  L.  519;  New  Jersey 
Midland  R.  Co.  .  Van  Syckle  37  N.  J.  L.  506. 
McQuade  .  Emmons,  38  N.J.  11.0  Hnn 
ttrA  -  Reynolds  .  Reynold^  48  Hun 
(K  Y)  142;  Rawley  .  Brown  71  N.  Y.  55, 
£ayw'ood\  Miller,  3  Hill  (K.  Y.  go;  laylo 
"  Bradley,  4  Abb.  App.  Dec.  (N   Y.  363. 

^^s^^^^wi^^/^^Sr 

i^|?^^v^:H= s 

Bicknell,  2  Lans.  (in.  1  .  s 

Hoffman,  (Supm.  Ct.  Gen.  T)  44  N.  Y.  &t. 
Rep.  660;  Foote  .  Colvin  3  Johi«.  (N.  Y  J 
2i6  De  Mott  v.  Hagerman  8Cow.  (N.  Y.)  220. 

North  Carolina.  -  Hudg.ns  .  Wood,  72  N 
Car   2q6-  McNeeley  .  Harl,  10  Ired.  L.  (.32 
N   Can)  63,  51  Am"  Dec.  377;  State  .  Jones 
2  Dev  &  B  L.  (19  N.  Car.)  544;  Hare  .  Pear- 

gas;  »nr«n- 

s   Car        (citing  A  Am.  and  Enc.  ^ncyc. 
S  Law  (ill  el)  88,*  ,o2  and  *f 

385,  citingAku.  and  Eng.  Encyc.  oi  Lau  l«t 

ed.)  897-899-  TawVnr  KHeisk.(Tenn.) 

Tennessee.— Matin*.  Taylo  ,  5  'f'bK-  \  , 
267-  Tedford  .  Wilson,  3  Mead(Tenri.)  3ii, 
ones  .  Chamberlin,  5  Betak.  (Tenn.)  i«. 
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Rent  Reserved  in  Kind.  — ■  Of  course  a  lease  of  land  may  reserve  the  rent  payable 
in  kind,  that  is,  in  a,share  of  the  crops  raised  thereon,  and  such  a  mode  of  pay- 
ing rent  will  not  necessarily  prevent  the  agreement  from  constituting  a  lease 
and  creating  the  relation  of  landlord  and  tenant.1  This,  in  fact,  was  in  early 
days  the  usual  mode  for  the  payment  of  rent. 

(2)  General  Rules  for  Determining  Character  of  Agreement  —  (a)  in  General. 
—  The_  courts  have  found  it  difficult  to  fix  any  general  rule  by  which  to 
determine  whether  the  carrying  on  of  a  farm  by  one  not  the  owner,  for  a  share 
of  the  crops,  constitutes  him  a  tenant,  and  the  authorities  in  different  states, 
and  even  in  the  same  state,  are  not  perfectly  uniform.  It  may  be  said,  how- 
ever, that  there  are  certain  rules  now  recognized  as  having  a  material  influence 
in  determining  this  question,  though  none  of  them  can  be  said  to  be  conclusive. 

(b)  Intention  of  Parties.  —  The  chief  criterion  in  determining  whether  the 
agreement  constitutes  the  relation  of  landlord  and  tenant  or  that  of  occupant 
or  cultivator  on  shares  is,  as  in  the  case  of  agreements  generally,  the  intention 
of  the  parties,  which  is  to  be  determined  from  the  special  terms  of  the  con- 
tract, the  subject-matter,  and  the  surrounding  circumstances.2  When  the 
agreement  is  verbal  and  the  evidence  as  to  the  intention  of  the  parties  is  con- 
flicting, the  question  of  intention  is  for  the  jury.3 

The  Acts  of  the  Parties  showing  the  construction  placed  by  them  upon  the 
agreement  may  be  controlling  in  showing  the  character  of  the  agreement.4 

(c)  Public  Policy.  —  It  has  been  held  that  public  policy  is  best  subserved  by 
holding  the  relation  between  the  parties  to  be  that  of  landlord  and  tenant, 
and  therefore  that  the  courts  should  lean  towards  a  construction  creating  such 
a  relation,  unless  a  contrary  intention  on  the  part  of  the  parties  is  shown.5 


Texas.  —  Horseley  v.  Moss,  5  Tex.  Civ.  App. 
341. 

Vermont.  —  Bishop  v.  Doty,  1  Vt.  38;  Aiken 
v.  Smith,  21  Vt.  172;  Frost  v.  Kellogg,  23  Vt. 
308;  Warner  v.  Hoisington,  42  Vt.  94;  Leland 
v.  Sprague,  28  Vt.  746. 

Virginia.  —  Parrish  v.  Com.,  81  Va.  1. 

See  also  the  title  Crops,  vol.  8,  p.  301. 

Alabama  Statute.  —  The  Alabama  Code  1886, 
§  3«<j-l  (Civ.  Code  1896,  §  2711)  provides,  in  re- 
gard to  the  cultivation  of  lands  on  shares,  that 
where  one  party  furnishes  the  land  and  the 
other  party  the  labor  and  team  for  cultivation, 
the  relation  of  landlord  and  tenant  shall  exist 
between  the  parties.  Kilpatrick  v.  Harper,  119 
Ala.  452;  Ragsdale  v.  Kinney,  119  Ala.  454; 
Wilson  v.  Stewart,  69  Ala.  302. 

Civ.  Code  1896,  §  2712  (Code  1886,  §  3065) 
provides  that  where  one  party  furnishes  the 
land  and  the  team  to  cultivate  it,  and  another 
party  furnishes  the  labor,  with  stipulations, 
express  or  implied,  to  divide  the  crop  between 
them  in  certain  proportions,  a  contract  of  hire 
shall  be  held  to  exist.  Ragsdale  v.  Kinney, 
119  Ala.  454. 

Kentucky  Statute.  —  Under  Gen.  Stat.  Ky.,  c. 
66,  art.  5,  $  1  (Stat.  Ky.  1894,  §  2325),  the  re- 
lation of  landlord  and  tenant  exists  under  an 
agreement  that  each  of  the  parties  is  lo  furnish 
half  the  seed  and  be  entitled  to  half  the  crops. 
Redmon  v.  Bedford,  80  Ky.  13. 

In  New  Hampshire  the  common  contract  of 
letting  farms  on  shares  is  considered  as  creat- 
ing the  relation  of  landlord  and  tenant,  with 
its  usual  rights  and  incidents.  Wentworth  v. 
Portsmouth,  etc.,  R.  Co.,  55  N.  H.  540;  Moul- 
ton  v.  Robinson,  27  N.  H.  550. 

1.  See  the  title  Crops,  vol.  8,  p.  317. 

2.  Intention  of  Parties  —  Alabama.  —  Howard 
v.  Jones,  50  Ala.  67. 


Arizona.  —  Gray  v.  Robinson,  (Ariz.  1893) 
33  Pac.  Rep.  712. 

Arkansas.  —  Hammock  v.  Creekmore,  48 
Ark.  264;  Alexander  v.  Pardue,  30  Ark.  359; 
Birmingham  v.  Rogers,  46  Ark.  254. 

Illinois.  —  Alwood  v.  Ruckman,  21  111.  200; 
Dixon  v.  Niccolls,  39  111.  372,  89  Am.  Dec. 
312;  Creel  v.  Kirkham,  47  111.  344. 

Indiana.  —  Chicago,  etc.,  R.  Co.  v.  Linard, 
94  Ind.  319,  48  Am.  Rep.  155. 

Massachusetts.  —  Orcutt  v.  Moore,  134  Mass. 
48,  45  Am.  Rep.  278. 

Minnesota.  —  Strange-way  v.  Eisenman,  68 
Minn.  395;  Anderson  v.  Liston,  69  Minn.  82. 

Missouri.  —  Moser  v.  Lower,  48  Mo.  App. 
85;  Davies  v.  Baldwin,  66  Mo.  App.  577. 

North  Carolina.  —  Howland  v.  Forlaw,  108 
N.  Car.  567;  Harrison  v.  Ricks,  71  N.  Car.  7. 

South  Carolina.  —  State  v.  Page,  1  Spears  L. 
(S.  Car.)  408. 

Vermont.  —  Aiken  v.  Smith,  21  Vt.  172. 

3.  Howard  v.  Jones,  50  Ala.  67. 

4.  Schlicht  v.  Callicott,  76  Miss.  4S7. 

5.  Public  Policy.  —  Birmingham  v.  Rogers,  46 
Ark.  254. 

But  on  the  other  hand  it  has  been  held  that 
when  the  agreement  was  merely  to  cultivate 
the  land  for  a  sha^e  of  the  crops,  and  there  is 
no  further  evidence  as  to  the  intention  of  the 
parties,  the  court  will  not  presume  that  the 
intention  of  the  parties  was  to  create  the  rela- 
tion of  landlord  and  tenant.  Ferris  v.  Hoglan, 
121  Ala.  240;  Ponder  v.  Rhea,  32  Ark.  435; 
Alwood  v.  Ruckman,  21  111.  200;  Rawley  v. 
Brown,  71  N.  Y.  85.  In  the  case  last  cited  it 
was  held  that  the  court  cannot  presume,  as  a 
matter  of  law,  that  the  relation  between  one  in 
the  possession  of  land,  and  cultivating  it  with 
the  tools  of  (he  owner,  is  that  of  landlord  and 
tenant. 
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,  r  nrM  —  The  manner  in  which  the  crops  are  to  be  divided 

(d)  ModeofDxvmonofCops  ^  ^l  \  .  ded  to  c£ate  the  relation  of 
tends  to  show  whether  the  ^reement  ^  ^  <4  .. 
landlord  and  tena, it  01  ha  mer  y  ^  P  ^  q{  the  land 
Thus,  a  provision  that  the  crops  snou  a                               ^  ^  ^  q{  ^ 

has  been  ^^^  SeSand,  a  provision  for  a  division  of  the 
occupant  on  shares;*  and  on  the  .  °™er        ,     P  &  division  by  Wm 

tnLCln  the  parties  to  be  that  of        W   nd  ^  ^ 

(e)  Stipulations  Inconsistent w>t* B.  a *  ^  ^  of  pities  occupying  the 

r—g  the  agree- 

STs  not  creating  the  relation  of  landlord  and  tenant  & 

Stipulation  as  to  Behavior  of  Occupant.  —  1  hUS  It  has  Deen 
lation  that  the  occupant  should  be  of  go^ 

^tT^^^^  it  was^ot  the  intention  of  the  part.es 

£  a^^atS  an  intention  not  to 
create  the  relation  of  landlord  and  tenant.  intention  to 

(f)  Reservation  as  Rent  Eo  Nomine.  —  Great  weibnt    n  agreement 
create  the  relation  of  ^^^^^^.^ iSS?a£n  of  f  share  of 

^So^^ 

divide  the  profits  with  the  owner.  agreement  of  technical 

(g)  Use  of  Teonnical  Words  of  *^J^^^  ag  lease  and  create  the 
^ofSd^d  tenlet>enTLthusegof  such  technical  words  is  not, 

vir  ^  Maryland  —  Hoskins  v.  Rhodes,  I  Gill  &  J. 

1.  Division  of  Crops  by  landowner  -  Wopd-  M ^g*HoPPer  r.  Haines.  71  Md.  64. 

Wood,  72  N.  Car.  256;  Neal  v.  Bellamy  73  «•  Duranl  ».  Taylor.  89  N.  Car.  351. 

Car  384-  McCutchen  v.  Crenshaw,  40  S.  Car  tan  7 McLellan  p.  Whimey,  65  Vt.  510. 
51/  ri^S  4  AM.  and  Eng.  Encyc.  of  Law  (is  I  ^shburn  on  Real  Prop,  fetb  ed.)  365 

Id.  887,  902.    See  also  Putnam  v  Wise     M  Rhea,  32  Ark.  435;  Dixon  ,  N,c 

(N.  Y.)  234,  37  Am.  Dec.  3o9-    Compare  Ferris  ^°nQer  m         gq  Am  Dec.  312;  Chandler  v. 

g»,5?  fit*  «S  »-f„:  «Tf  .5 .)  »3J,  £a-  Beo.  ,0,;  H.woo, 

Olwine5,  5  W.  &S.(Pa.)iS7;  Ream  ».  Harmsh,  Rogers,  ^N.^  ^  Qf  __4/„to. 

45  Pa.  St.  379-                             o  n      f  1 1  _  Swanner  v.  Swanner,  50  Ala.  66. 

3.  McCutchen  v.  Crenshaw,  40  S.  Car.  5"-  ^!"„"   -  Gray  *.  Robinson,  (Ariz.  1893)  33 

4.  McCutchen  v.  Crenshaw,  40  S  Car.  5";  f "™  ■ 

Huff  v.  Watkins,  15  S.  Car  83,  40  Am  Rep  ^'aKfornia  -  Smilh  ».  Schultz,  89  Cal.  526; 
680,  in  which  latter  case  the  agreement  ga  Cahfi ^ma  Wal]s  p  preston 

to  the  owner  the  entire  control  of  the  time  and  Jones  v.  uu 

services  of  the  occupant  in  working  his  lands  25  Ca ■ J9-_  ^  Courrier,  66  111.  245; 

under  his  exclusive  direction  and  control  from  Ruc£man,  2T  111.  200;  Hansen  v. 

SU6n  Reservation  as  Rent  Eo  Nomine  -  Connecti-  Denmson  7IIL  App  7*  ^  3?3 

«rf.-Herskell  ».  Bushnell,  37  Conn.  36,  9  Am   Rep'  683   Frou,  r.  Hardin,  56  Ind.  165. 

Am.  Rep.  299.  T11  „  >         An,    ReD    18-  Cunningham  v.  Baker,  84 

Illinois.- Alwood  r.  Ruckman,  21  II  .  200.  26  Am    Kep .  1  ^  R«  ^    ^  Linard>  94 

Indiana.  -  Lathrop  7;.  Rogers,  I  Ind.  554-  ^.  597.  ^       S  R 

/„««,.  -  Townsend  v.  Isenberger,  45  Iowa  l*fjg>?B J  cPoa,5sf  3  Greene  (Iowa)  548. 
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however,  conclusive  in  favor  of  the  creation  of  such  relation  where  the  subject- 
matter  and  the  situation  of  the  parties  show  that  it  was  not  the  intention  of 
the  parties  to  create  such  a  relation.1 

(h)  Right  of  Possession. The  question  whether  the  agreement  confers  upon 
the  cultivator  the  exclusive  possession  of  the  premises  is  a  material  factor  in 
determining  the  character  of  the  agreement.  If  it  does  confer  the  exclusive 
possession,  the  relation  of  landlord  and  tenant  will,  as  a  general  rule,  be 
created,  whereas  if  it  does  not  confer  such  possession,  the  relation  of  landlord 
and  tenant  will  not  be  created.*  Of  course  a  tenancy  may  exist  between 
parties  without  the  tenant  being  in  fact  in  the  exclusive  possession  of  the 
land.3 

(i)  Duration  of  Agreement.  — ■  In  the  earlier  cases  the  courts  considered  the  dura- 
tion of  the  agreement  as  a  material  factor  in  determining  its  character.  Thus, 
if  the  agreement  was  for  the  cultivation  of  one  crop  only,  it  was  considered  as 
an  agreement  for  an  occupancy  on  shares,  and  not  as  creating  the  relation  of 
landlord  and  tenant ;  whereas  if  it  was  for  the  cultivation  of  two  or  more 
crops,  the  courts  were  inclined  to  consider  the  agreement  as  creating  the 
relation  of  landlord  and  tenant.4    In  a  number  of  cases,  however,  this  rule 


A'ansas.  —  Larkin  v.  Taylor,  5  Kan.  433. 
Maim-.  — Jordan  v.  Staples,  57  Me.  352. 
Maryland.  —  Hoskins  v.  Rhodes,  1  Gill  &  J. 
(Md.)  266. 

Massachusetts.  —  Warner?/.  Abbey,  112  Mass. 
355;  Darling  v.  Kelly,  113  Mass.  29;  Geer  v. 
Fleming,  no  Mass.  39;  Orcutt  v.  Moore,  134 
Mass.  48,  45  Am.  Rep.  278. 

Missouri.  —  Johnson  v.  Hoffman,  53  Mo.  504. 

New  Jersey.  —  Mundy  v.  Warner,  61  N.  j. 
L-  395- 

New  York.  —  Roberts  c.  Cone,  3  Alb.  L.  J. 
151 ;  Newcomb  v.  Ramer,  2  Johns.  (N.  Y.)  421, 
note  a;  Jackson  v.  Brovvnell,  1  Johns.  (N.  Y.) 
267,  3  Am.  Dec.  326. 

North  Carolina.  —  Ross  v.  Swaringer,  9  Ired. 
L.  (31  N.  Car.)  481;  Mitchell  v.  Kimbrough,  4 
Jones  L.  (49  N.  Car.)  163;  Foster  v.  Penry,  76 
N.  Car.  131;  Harrison  v.  Ricks,  71  N.  Car.  7. 

Pennsylvania.  —  Fry  v.  Jones,  2  Rawle  (Pa.) 
11;  Burns  v.  Cooper,  31  Pa.  St.  426;  Lamber- 
ton  v.  Stouffer,  55  Pa.  St.  284. 

Vermont.  —  Hurd  v.  Darling,  14  Vt.  214; 
Man  well  v.  Man  well,  14  Vl.  14. 

Wisconsin.  —  Strain  v.  Gardner,  61  Wis.  174. 

L  Use  of  Words  of  Demise  Not  Conclusive.  — 
Ferris  v.  Hoglan,  121  Ala.  240;  Smyth  v. 
Tankersley,  20  Ala.  212;  Herskell  v.  Bushnell, 
37  Conn.  36,  9  Am.  Rep.  299;  Somers  v.  Joyce, 
40  Conn.  593;  Caswell  v.  Districh,  15  Wend. 
(M.  Y.)  379;  Putnam  v.  Wise,  1  Hill  (N.  Y.) 
234,  37  Am.  Dec.  309;  Wilber  v.  Sisson,  53 
Birb.  (N.  Y.)  258;  Aiken  v.  Smith,  21  Vt.  172. 

In  Harrison  v.  Ricks,  71  N.  Car.  7,  it  was 
held  that  the  use  of  the  word  "  rent,"  as  that 
the  landlord  has  "rented"  his  land  to  another, 
has  by  ii self  but  little  weight  in  interpreting 
the  contract  as  regards  the  creation  of  the  re- 
lation of  landlord  and  tenant,  or  occupier  on 
shares. 

2.  Right  of  Possession — Arizona.  —  Gray  v. 
Robinson,  (Ariz.  1893)  33  Pac.  Rep.  712. 

Arkansas.  —  Mondschein  v.  State,  55  Ark. 
389. 

Connecticut.  —  Herskell  V.  Bushnell,  37  Conn. 
36,  9  Am.  Rep.  299. 

Georgia.  —  Almand  v.  Scon,  80  Ga.  95,  12 
Am,  St.  Rep.  241;  Bryant  v.  Pugh,  86  Ga.  525. 


Illinois.  —  Dixon  v.  Niccolls,  39  111.  372,  89 
Am.  Dec.  312;  Alwood  v.  Ruckman,  21  111.  200. 

Indiana,  —  Chicago,  etc.,  R.  Co.  v.  Linard, 
94  Ind.  319,  48  Am.  Rep.  155. 

Massachusetts.  —  Warner  v.  Abbey,  112  Mass. 
355;  Orcutt  v.  Moore,  134  Mass.  48,  45  Am. 
Rep.  278;  Walker  v.  Fitts,  24  Pick.  (Mass.) 
191;  Cornell  v.  Dean,  105  Mass.  435;  Darling 
v.  Kelly,  113  Mass.  29. 

Michigan.  —  Wells  v.  Hollenbeck,  37  Mich. 
504, 

New  Jersey.  —  Doremus  v.  Howard,  23  N.  J. 
L.  390. 

New  York.  —  Tuttle  v.  Bebee,  8  Johns.  (N. 
Y.)  152;  De  Mott  v.  Hagerman,  8  Cow.  (N.  Y.) 
220,  18  Am.  Dec.  443;  Jackson  v.  Brownell,  1 
Johns.  (N.  Y.)  267,  3  Am.  Dec.  326. 

Pennsylvania.  —  Fry  v.  Jones,  2  Rawle 
(Pa.)  11. 

South  Carolina.  —  Whaley  v.  Jacobson,  21  S. 
Car.  51;  Rakestraw  v.  Floyd,  54  S.  Car.  288. 

Wisconsin.  —  Strain  v.  Gardner,  61  Wis.  174. 

Canada.  —  Oberlin  v.  McGregor,  26  U.  C.  C. 
P.  460. 

Where  one  who  had  made  a  contract  to  carry 
on  a  farm  on  shares  lived  on  it  in  the  same 
house  with  the  owner,  and  each  furnished  half 
the  stock  and  seed,  and  received  half  the  prod- 
ucts, it  was  held  that  the  arrangement  con- 
stituted a  joint  occupancy,  and  not  a  lease. 
Herskell  v.  Bushnell,  37  Conn.  45. 

3.  Ferguson  v.  Savoy,  9  N.  Bruns.  263. 

4.  Duration  of  Agreement  —  England.  —  Hare 
v.  Celey,  Cro.  Eliz.  143,  the  leading  case, 
wherein  the  rule  stated  in  the  text  was  laid 
down.  This  case  is  cited  with  approval  in 
most  of  the  cases  cited  below  in  this  note. 

Canada.  —  Park  v.  Humphrey,  14  U.  C.  C. 
P.  209. 

Arkansas.  —  Ponder  v.  Rhea,  32  Ark.  436. 

Illinois.  —  Dixon  v.  Niccolls,  39  111.  372,  89 
Am.  Dec.  312;  Creel  v.  Kirkhan,  47  111.  344. 

Indiana.  —  Chicago,  etc.,  R.  Co.  v.  Linard, 
94  lnd.  319,  48  Am.  Rep.  155. 

Minnesota. —  Schmitt  r .  Cassilius,  31  Minn.  7. 

New  York.  —  Bradish  v.  Schenck,  8  Johns. 
(N.  Y.)  151;  Stewart  v.  Doughty,  9  Johns.  (N. 
Y.)  108;  Decker  v.  Decker,  17  Hun  (N.  Y.)  13. 
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has  not  been  approved,  and  the  duration  of  the  agreement  has  been  disregarded 

M  aG^riaifaCll^«t.  Furnished  by  Owner.  _  The  fact  that  the  agreement 
rea  ires  the  owner  of  the  land  to  furnish  a  part  of  the  seed  or  imple- 
men  for  the  cultivation  of  the  soil  does  not  seem  to  be  of  any  moment  in 
determining  the  character  of  the  instrument;  at  least,  ft  cannot  have  a  con- 

tr0lilSmFFEEENT  Kinds  of  Tenancies     1.  Tenancy  at  Sufferance  -  a.  In 

CENERAL  -  A  tenancy  at  sufferance  is  said  to  exist  where  a  person  comes 
Pnto  possession  of  land's  lawfully,  and  after  his  estate  is  ended  holds  over 

w!nt  consent  to  Occupancy.  -  Want  of  consent  to  the  continued I  occupancy 
the  tenant  is  the  distinguishing  characteristic  between  a  tenancy  at  sufferance 

and  a  tenancy  at  will.4  sufferance  it  is 

Necessity  for  Occupation  by  Lessee.  —  lo  render  one  a  tendii . 
necessary  that  he  be  actually  in  possession  of  the  land.    There  can  be  no  sucn 
thing  as  a  tenant  at  sufferance  out  of  possession. 

Arises  from  Laches  of  Owner.  -  The  tenancy  arises  only  out  of  the  lacne ot  the 
owner  and  therefore  a  person  whose  original  possession  was  lawful  cannot 
aTr  his right  to  possession  has  terminated    claim  the  rights  of  a  tenant  at 
sufferance  if  the  owner  has  not  been  guilty  of  laches. 

Privity  of  Contract  or  Estate.  -  To  create  a  tenancy  at  sufferance  it  i  not  neces- 
sary that  any  privity  of  contract  or  of  estate  ex.st  between  the  pat  tie  . 

Distinction  Between  Holding  of  Tenant  at  Sufferance  and  That  ^^^'^1^. 

entry  or  demand  for  possession.9  m 
M«»t  Domain.  -The  tenant  at  sufferance  has  ™^h jin  «J*  ;S  taken 
entitle  him  to  demand  compensation  in  case  the  demised  property  is  taken 

"Ir&S^S&S^WBiCB  Tenancy  Arises -«  Grantor 
RmJtdnglnPcsisskn.  -  Where,  throngh  the  laches  of  the  grantee,  a  grantor 

0„,„.- Co„Pe,        McGrew,  .    Ore8o„  S^-K-ft.- 
32^„,„„,  -  Bi.hop  ,.  Doty.  ■  V.  38  for  .ha  Dl.tric, £  Co.on.bia,  Act  oly  4.  .864. 

.urate gg.*  f»  ~^et'c  ar ,e" '° 

chell  ».  Kimbrough,  4  Jones  L.  (49  N  Car.)      of  years  an    a  e s  sufferance  if 

-Smith  w.  Singleton,  71  Ga.  63:  Morrow    28  Cal    551 , =>P t d.  (N.Y .)  616; 

Godfrey  *.  Walker,  42  Ga.  562;  Kimbrough  v.  C.  123;         ft?e  fj'eid    a  N    Y    539;  Alien 

Kimbrough,  99  Ga.  134,  25  S.  E.  Rep.  176  Smith  v.  Ll"*efid  Jj,  5^  539 ^  ^  Hgn_ 

Kentucky.  -  Mendel  0.  Hall,  13  Bush  (Ky.)  Jaqu ish.  «  ^end.  (N  gs)on  z,  Tanner, 

234;Mattox,.Helm,5LiU.(Ky.)i85,i5Am.  nah  6  Duer  (N  Y  )  270, 

Dec.  64.  7  Privity  of  Contract  or  Estate  Not  Required. 

Maryland.  —  Hanson  v.  Johnson.  62  Md.  25,        7.  l-rivity  01  1/0  .  _  Mich  26. 

5o  Am"!  Rep.  199.  Manning  ,.  Brown,  47  Md.         ^ ^Sem mes's  Case,  14  Ct.  CI.  493- 

~\  Do.ain.-Shaaber  ,  Readtng, 

Abeelz/'.  Hubbell,  52  Mich.  37.  150  Pa.  St.  402.  Volume  XVI II. 
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Tenancy  at  Sufferance. 


remains  in  possession  after  the  conveyance  of  the  land,  he  holds  as  tenant  at 
sufferance.1  If,  however,  the  grantor  holds  over  with  the  consent  of  his 
grantee  he  is  a  tenant  at  will.2 

involuntary  Sales.  —  Where  the  owner  of  land  sold  on  execution  remains  in 
possession,  it  has  been  held  that  he  occupies  the  position  of  a  tenant  at  will.3 

(2)  Mortgagor  Holding  Over.  —  A  mortgagor  who  holds  over  after  con- 
dition broken  or  after  a  sale  of  the  land  under  a  power  of  sale  contained  in  the 
mortgage  holds  merely  as  a  tenant  at  sufferance.4  And  the  same  has  been 
held  as  regards  the  possession  of  the  grantor  in  a  deed  of  trust  after  a  sale 
under  the  power  contained  in  the  deed  of  trust.5 

(3)  Holding  Over  A ftcr  Termination  of  Preceding  Estate  —  (a)  Holding  Ov.er 
After  Termination  of  Tenancy.  —  A  tenancy  at  sufferance  generally  arises  where  a 
tenant  holds  over  without  the  consent  of  his  landlord,  but  merely  through  the 
laches  of  the  latter,  after  the  expiration  or  determination  of  the  tenancy.6 
Thus,  where  a  tenant  for  years  holds  over  after  the  death  of  his  lessor,  who 
was  only  a  tenant  for  life,  he  becomes  a  tenant  at  sufferance;7  and  a  tenancy 
at  sufferance  arises  where  a  tenant  for  years  determinable  on  the  life  of  another 
holds  over  after  the  death  of  the  latter.8 

Subtenants  Holding  Over.  —  Where  a  subtenant  holds  over  after  the  expiration 


1.  Grantor  Remaining  in  Possession.  —  Brown 
v.  Smith,  83  111.  291;  Stevens  v.  Hulin,  53 
Mich.  93;  Bennett  v.  Robinson,  27  Mich,  26; 
Taylor  v.  O'Brien,  19  R.  I.  429;  Wolcott  v. 
Hamilton,  61  Vt.  79. 

Where  a  grantor  agrees  to  deliver  possession 
of  the  land  at  a  future  period  and  holds  over 
after  such  time,  he  becomes  a  tenant  at  suffer- 
ance.   Brown  v.  Smith,  83  111.  291. 

2.  Nichols  v.  Williams,  8  Cow.  (N.  Y.)  13. 
In  Iowa  it  has  been  held  that  the  continued 

possession  of  the  grantor  would  be  presumed 
to  be  as  a  tenant  at  will.  Butler  v.  Nelson,  72 
Iowa  732. 

3.  Dobbins  v.  Lusch,  53  Iowa  304;  Currier 
v.  Earl,  13  Me.  216;  Bryant  v.  Tucker,  19  Me. 
383.  See  also  Munson  v.  Plummer,  59  Iowa 
120. 

4.  Mortgagor  Holding  Over  —  Massachusetts. 
— 'Mayo  v.  Fletcher,  14  Pick.  (Mass.)  531; 
Kinsley  v.  Ames,  2  Met.  (Mass.)  29. 

New  Hampshire.  —  Brown  v.  Cram,  I  N.  H. 
169;  Chillis  v.  Stearns,  22  N.  II.  312. 

New  York.  —  Compare  Waller  v.  Harris,  7 
Paige  (N.  Y.)  167. 

Rhode  Island. — Johnson  v.  Donaldson,  17 
R.  I.  107. 

Vermont.  —  Stedman  v.  Gassett,  18  Vt.  346. 

5.  Under  the  Landlord  and  Tenant  Act 
of  the  District  of  Columbia,  in  case  of  the 
sale  of  real  property  under  a  deed  of  trust, 
the  purchaser,  as  matter  of  law,  becomes 
vested  with  the  title,  and  if  the  person  who 
executed  the  trust  deed  r-mains  in  possession 
of  the  premises,  without  any  agreement  to 
that  effect,  he  becomes,  by  operation  of  the  act, 
tenant  by  sufferance  to  such  purchaser,  and, 
upon  beine  notified  to  quit  in  thirty  days,  is 
liable  to  be  turned  out  by  proceedings  under 
that  statute.  Luchs  v.  Jones,  1  MacArthur 
(D.  C.)  345- 

6.  Holding  Over  After  Expiration  of  Tenancy  — 
England.  —  Bayley  v.  Bradley,  5  C.  B.  396,  57 
E.  C.  L.  396;  Simkin  v.  Ashurst,  1  C.  M.  &  R. 
261. 

United  Stales.  —  Semmes's  Case,  14  Ct.  CI. 
493- 
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California.  —  Hauxhurst  v.  Lobree,  38  Cal. 
563;  Undias  v.  Morrell,  25  Cal.  31. 

Georgia.  —  Sutton  v.  Hiram  Lodge,  83  Ga. 

770. 

Illinois.  —  Eichengreen  v.  Appel,  44  111.  App. 
19;  Brown  v.  Smith,  83  111.  291. 

Indiana.  —  Coomler  v.  Hefner,  86  Ind. 
108. 

Maryland.  —  Hanson  v.  Johnson,  62  Md.  25, 
50  Am.  Rep.  199. 

Massachusetts.  —  Edwards  v.  Hale,  9  Allen 
(Mass.)  462;  Rising  v.  Stannard,  17  Mass.  282; 
Keay  v.  Goodwin,  16  Mass.  r;  Hollis  v.  Pool, 
3  Met.  (Mass.)  350;  Creech  v.  Crockett,  5  Cush. 
(Mass.)  133. 

Michigan. — Abeel  v.  Hubbell,  52  Mich. 
37- 

New  Hampshire.  —  Russell  *.  Fabyan,  34  N. 
H.  218. 

New  Jersey.  —  Poole  v.  Engelke,  61  N.  J.  L. 
124;  Den  v.  Adams,  12  N.  J.  L.  99;  Moore 
Moore,  41  N.  J.  L.  515;  Condon  v.  Barr,  47  N. 
J.  L.  113,  54  Am.  Rep.  121;  Slate  v.  Smith,  56 
N.  J.  L.  446. 

New  York.  —  Tackson  v.  Parkhurst,  5  Johns. 
(N.  Y.)  128. 

Pennsylvania.  —  Williams  v.  Ladew,  171  Pa. 
St.  369.  Compare  Overdeer  v.  Lewis,  1  W.  & 
S.  (Pa.)  90,  37  Am.  Dec.  440. 

Term  Dependent  cn  Contingency.  —  WThere  the 
termination  of  the  lease  is  made  to  depend 
upon  a  contingent  event,  for  instance,  ihe  sale 
of  the  estate  by  the  lessor,  the  lease  terminates 
on  the  happening  of  the  contingency,  and  the 
subsequent  possession  of  the  lessee  is  that  of 
a  tenant  at  sufferance.  Hollis  v.  Pool,  3  Met. 
(Mass.)  350.  See  also  Creech  v.  Crockett,  5 
Cush.  (Mass.)  133. 

7.  Lessee  of  Tenant  for  Life.  —  Shields  v. 
Atkins.  3  Atk.  562;  Guthmann  v.  Vallery,  51 
Neb.  824;  Kenncy  v.  Sweeney,  14  R.  I.  581. 

Lease  by  Tenant  by  Curtesy.  —  Where  a  tenant 
by  the  curtesy  leases  the  land  for  a  term  of 
years,  the  lessee,  on  the  death  of  the  former, 
becomes  a  tenant  at  sufferance.  Kenney  v. 
Sweeney,  14  R.  I.  5S1. 

8.  Roe  v.  Ward,  1  H.  BI.  97. 

Volume  XVIII. 


LANDLORD  AND   TENANT.         Tenancy  at  Sufferance. 


Kinds  of  Tenancies. 

of  the  original  lease,  he  holds,  as  regards  the  original  lessor,  merely  as  a  tenant 

at  sufferance.'  Though  a  lease  by  a  tenant  at  will  is  good  as 

Lessee  or  Ten- nt  W.l  ..  -  T ho »  h  .  7  ^  te 

Sal"  iSSr.  hdol£  me'ely'as  a  tenant  at  sufferance,  as  the  lease  by  the 

tenant  »^»,f^  SS'VnU.—  -  Tenancy.  -  Where  a  tenancy  at 
Oeeup.Uen  by  Tenant  "  ,    ,     ,  d  the  ,enant  remains  in  pos- 

wiU  is  termma  ed  *  «^«fttrfj£££  and  this  tenancy  continues  until 
panics  clt  rnae  :  tena^y  at  will  by  a  ™  S 

£S  Sr^^ue  ,Sr^orS fy S  of  the  land,"  or  „here  the 
will  is  terminated  by  the  death  of  the  landlord  tnvi eh olds over 
wit^tht  ^^cTTrSi^^p,  of  the  person  for 

^■T^SSA  his  emVoyment,  he  becomes  a  tenant  at 
sufferance.10  T....wrv         a   tenancy  at  sufferance, 

tLe^S  a  tenancy  from  year  to  year 


1.  Subtenant  Holding  Over.  —  Simkin  v.  Ash- 
urst  i  C.  M.  &  R.  261;  Gilmour  v  Magee,  18 
Can'.  Sup.  Ct.  579;  Evans  v.  Reed,  5  Gray 

^i^LeUfof  Tenant  at  Will. - McLeren  v. 
Benton,  73  Cal.  329,  2  Am.  St.  Rep.  814;  Meier 
v  Thiemann,  15  Mo.  App.  307 • 

"  3  Occupation  of  Tenant  at  Will  After  Termina- 
tion of  Relation.  -  Doe  v.  Turner,  7  M.  &  W. 

224.  In  Turner  v.  Doe,  9  M.  &  W.  643,  in 
order  to  prove  a  fresh  tenancy  at  will  after  the 
expiration  of  a  prior  tenancy  at  will  1 .was 
shown  that  after  the  termination  of  the  will 
the  tenant  signed  an  assessment  stating .him- 
self to  be  tenant,  and  from  this  the  jury  found 

'tt^V^  at  Will.  -  Ward  ell 
Etter,  143  Miss.  19;  Hooton  v.  Holt,  139  Mass. 
54  Cofran  z^.Shepard.  148  Mass  582;  Hildreth 
v *  Conant,  10  Met.  (Mass.)  298;  Kelly  v.  Wane, 
12  Met.  (Mass.)  300. 

6.  Alienation  by  Lessor  at  Will.  -  Brown  v 
Smith  81  111.  291;  Robinson  v.  Deenng,  50 
^Uh'7S3Reed  I  Reed,  48  Me.  388;  Esty  v. 
Bake3" 50  Me.  325,  79  Am.  Dec.  616  Winter 
v.  Stevens,  9  Allen  (Mass.)  526;  Curtis  v 
Galvin,  1  Allen  (Mass.)2i5;  Emmes  v.  Feeley 
132  Mass.  346;  Benedict  v.  Morse.  10  Met. 
( M a.ss  )  223  £ 

7.  Tenancy  at  Will  Terminated  by  Death  of 
Landlord. -  Brown  v.  Smith,  83  111.  291;  Reed 
v.  Reed,  48  Me.  388. 

8.  Tenant  Pur  Autre  Vie.  —  Allen  v.  Hill,  Cro. 


Eliz  238;  Brown  v.  Smith,  83  111.  29. .  Hanson 
.  Johnson,  62  Md.  25,  50  Am  Rep.  199; 
Harvey  v.  Briggs,  68  Miss.  60;  Day  v  Coch- 
ran, 24  Miss.  261;  Griffin  v.  Sheffield,  38  Miss 
359,  77  Am.  Dec.  646;  Lyebrook  v.  Hall,  73 

M  Where9a  person  went  into  possession  of  land 
under  a  deed  from  the  widow  and  infant  heirs 
he  becomes,  on  a  disaffirmance  of  the  sale  by 
the  infants,  a  mere  tenant  of  the  life  estate  of 
ne  widow  and  upon  herdea.h  becomes  a  ten- 
ant  at  sufferance  of  such  heirs.  Harvey  v. 
Briggs,  68  Miss.  60.  , 

9  Brown  v.  Persons,  48  Ga.  60.  See  also 
Smith  v  Stewart,  6  Johns.  (N.  Y.)  46,  5  Am. 
Dec  186'.    Bui  see  Sanders  v.  Richardson,  14 

Pi^onin5der  Unauthorized  Contract  of  Sale 
with  Agent.- Where  an  ageni,  authorized 
meielv  To  take  care  of  and  manage  his  princi- 
pal's  'lands,  entered  into  a  com ac :  W Ihe 
name  of  his  principal  for  the  sale  of  land, 
the  contract  toV  subject  to  ratification  by  he 
principal,  and  the  purchaser  wen  into  posses- 
sion with  the  consent  of  the  agent,  his  relation 
fo  the  principal  was  held  .0  be  that  of  a  tenant 
at  suffePranceP  as  his  possession  was  not  that  of 

i»ch7oFK 

Mn:^enancy  at  Sufferance  ^^J^ucy 
at  Will.  —  Doe  v.  Turner,  7  M.  &  W.  226,  9  m. 
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Tenancy  at  Sufferance. 


by  the  payment  and  acceptance  of  a  periodical  rent.1 

d.  Liability  FOR  Rent.  —  At  Common  Law,  tenants  at  sufferance  are  not  liable 
to  pay  rent,  strictly  so  called,8  because,  as  has  been  said,  "  it  was  the  folly  of 
the  owners  to  suffer  them  to  continue  in  possession  after  the  determination 
of  the  preceding  estate."3  But  a  tenant  at  sufferance,  occupying  originally 
by  permission  of  the  landlord,  is  liable  upon  an  implied  contract  in  assumpsit 
for  use  and  occupation  of  the  premises.4  If,  however,  the  facts  do  not  war 
rant  the  inference  that  he  ever  occupied  the  premises  by  contract,  express  or 
implied,  with  the  owner,  but  show  that  he  asserted  an  adverse  title,  he  is  not 
liable  to  such  an  action.5  So  also  he  has  been  held  liable  for  rent  after 
demand  made  and  refusal  to  deliver  possession  to  his  landlord.6  The  general 
question  as  to  liability  for  use  and  occupation  will  be  found  fully  discussed 
later  in  this  title.7 

statutory  Provisions.  ■ — ■  The  statutes  in  some  jurisdictions  now  expressly  pro- 
vide that  tenants  at  sufferance  shall  be  liable  to  pay  rent  for  such  time  as  they 
occupy  or  detain  the  premises.8 

e.  Termination  of  Tenancy  —  Notice  to  Quit.  —  At  common  Law  a  ten- 
ant at  sufferance  is  not  entitled  to  any  notice  to  quit  before  his  tenancy  can 
be  terminated,  and  the  landlord  may  enter  or  bring  ejectment  for  the  recovery 
of  possession  without  first  giving  notice  to  quit  or  making  a  demand  for  pos- 
session.0   Thus  the  landlord  may,  at  any  time,  enter  upon  a  tenant  at  suffer- 


&  W.  643;  Ramsdell  v.  Maxwell,  32  Mich.  285; 
Hoffman  11.  Clark,  63  Mich.  175;  Russell  v. 
Fabyan,  34  N.  H.  218;  Jennings  v.  McCarthy, 
(C.  PI.  Gen.  T.)  40  N.  Y.  Si.  Rep.  678. 

1.  Changed  into  Periodical  Tenancy.  —  Bishop 
v.  Howard,  3  Dowl.  &  R.  293;  Semmes's  Case, 
14  Ct.  CI.  493. 

2.  Not  Liable  for  Rent  at  Common  Law  —  Ala- 
bama.—  Smith  v.  Houston,  16  Ala.  ill. 

California,  —  McLeran  v.  Benton,  73  Cal. 
329,  2  Am.  St.  Rep.  814. 

Illinois.  —  Dixon  v.  Haley,  16  111.  145. 

Maryland.  —  De  Young  v.  Buchanan,  10 
Gill  &  J.  (Md.)  149,  32  Am.  Dec.  156. 

Massachusetts .  —  Delano  v.  Montague,  4 
Cush.  (Mass.)  42;  Merrill  v.  Bullock,  105 
Mass.  4S6;  Flood  v.  Flood,  1  Allen  (Mass.)  217; 
Emmons  v.  Scudder,  115  Mass.  367. 

Michigan.  —  Stevens  v.  Hulin,  53  Mich.  93; 
Hogsett  v.  Ellis,  17  Mich.  351. 

New  Jersey.  —  Condon  v.  Barr,  47  N.  J.  L. 
113,  54  Am.  Rep.  121. 

New  York.  —  Hurd  v.  Miller,  2  Hilt.  (N.  Y.) 
540. 

Compare  Joseph  v.  Smith,  3  Montreal  Leg. 
N.  115. 

3.  1  Cruise  Dig.,  tit.  9,  c.  2,  §  6,  cited  in 
Merrill  v.  Bullock,  105  Mass.  486.  See  also  4 
Kern's  Com.  116  et  seq. 

4.  Assumpsit  for  Use  and  Occupation  —  Eng- 
land. —  Ibbs  v.  Richardson,  g  Ad.  &  El.  849, 
36  E.  C.  L.  301;  Bayley  v.  Bradley.  5  C.  B. 
396,  57  E.  C.  L.  396;  Chrisiy  v.  Tancred,  7  M. 
&  W.  127,  9  M.  &  W.  43S,  12  M.  &  W.  316; 
Harding  v.  Creihorn,  1  Esp.  57;  Keay  v.  Good- 
win, 16  Mass.  1;  Gould  v.  Thompson,  4  Met. 
(Mass.)  224;  Hogsett  ?/.  Ellis,  17  Mich.  351; 
Wright  v.  Roberts,  22  Wis.  161. 

5.  Cripps  v.  Blank,  9  Dowl.  &  R.  480,  22  E, 
C.  L.  394;  Tew  v.  Jones,  13  M.  &  W.  12; 
Churchward  v.  Ford,  2  H.  &  N.  446;  Hogsett 
v.  Ellis,  17  Mich.  351. 

6.  After  Demand  for  Possession.  —  Right  v. 
Beard,  13  East  210;  Smith  v.  Singleton,  71 
Ga.  68.  See  also  Hogsett  v.  Ellis,  17  Mich.  351. 
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7.  See  infra,  this  title,  Remedies  for  Recovery 

of  Rent. 

8.  Statutory  Provisions.  —  Merrill  v.  Bullock, 

105  Mass.  486;  Flood  v.  Flood,  1  Allen  (Mass.) 
217;  Kittredge  v.  Peaslee,  3  Allen  (Mass.)  235; 
Bunion  v.  Richardson,  10  Allen  (Mass.)  260; 
Knowles  v.  Hull,  99  Mass.  562;  Cofran  v.  Shep- 
ard,  148  Mass.  582;  Poole  v.  Engelke,  61  N.  J. 
L.  124. 

9.  Termination  of  Tenancy  —  Notice  to  Quit 
Not  Necessary  —  England.  —  Doe  v.  Quigley,  2 

Campb.  505. 

Canada.  —  Joseph  v.  Smilh,  3  Montreal  Leg. 
N.  115. 

United  States.  —  Semmes's  Case,  14  Ct.  CI. 

493- 

California.  —  Hauxhurst  v.  Lobree,  38  Cal 
563;  Joy  v.  McKay,  70  Cal.  445;  Kilburn  v. 
Ritchie,  2  Cal.  145,  56  Am.  Dec.  326;  Mc- 
Carthy v.  Yale,  39  Cal.  585;  Martin  v.  Splivalo, 
56  Cal.  128;  McLeran  v.  Benton,  73  Cal.  329, 
2  Am.  St.  Rep.  814;  Lee!  Chuck  v.  Quan  Wo 
Chong,  91  Cal.  593. 

Maine.  —  Reed  v.  Reed,  48  Me.  388;  Robie 
v.  Smith,  21  Me.  114. 

Maryland.  —  Howard  v.  Carpenter,  22 
Md.  10. 

Massachusetts.  —  Evans  v.  Reed,  5  Gray 
(Mass.)  308;  Hollis  v.  Pool,  3  Met.  (Mass.)  350; 
Kinsley  v.  Ame5,  2  .Mel.  (I.Iass.)  29;  Kelly  v. 
Waile,  12  Mel.  (Mass.)  300;  Benedict  v.  Morse, 
10  Met.  (Mass.)  223;  Hiidreih  v.  Conanl,  to 
Met.  (Mass.)  298;  Creech  v.  Crockeit,  5  Cush. 
(Mass.)  133. 

New  Jersey.  —  State  v.  Smith,  56  N.  J.  L. 
446. 

Ohio.  —  Anderson  p.  Brewster,  44  Ohio  St. 

576. 

Pennsylvania.  —  Adan.s  v.  Adams,  7  Phila. 
(Pa.)  160. 

Unlawful  Detainer.  —  In  California  the  action 
of  unlawful  detainer  may  be  brought  against 
a  tenant  at  sufferance  (Code  Civ.  Pro.,  §  1161), 
without  previous  notice  10  quil.  Lee  Chuck 
v.  Quan  Wo  Chong,  91  Cal.  593:  Canning  v. 
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»  ha\b""  ffe"  >  c    i    tresp     "«  »v  And  if  the  landlord,;,,,  d». 

tenant  at  >f"""^™^L«cl  does  any  unnecessary  violence  or  injury  to 
Pressing  a  te„a„t  at  Suttera     ,  yhe  ^  ^      tresp  therefor;' 

&  Pnre  re^ot  Stores  the  goods  with  due  care  he  is  notable  tor  the, 

^^.l£^^rM-«cJL  hriug  a  proceeding  to 

dispossess  the  tenant  P""  ^"^^ckons  the  statutes  require  that  a  notice 
statutory  Pro.moa..  —  In  some _junsQu.™i,»  landlord  to  the  right  to 

to  quit  be  given  a  tenant  at  sufferance  to  ^^^"ate  are,»how- 

i5  L  in  an  action  of  trespass  before  ef 

quit.*  And  even  after  demand  and  notice  to  quit ve  hls 
not  Hable  as  a  trespasser  <-^J^^  ^"nd  upon  all  the  circum- 
sta"  the  cYse  «>  'and  wheTthe  facts  are  not  in  dispute  it  is  a  quest,™  for 
''TENEMENTS.  _  After  the  termination  ol .  a .  ten-, ;  .« ?  sufferance  the 
tenfnt  is  not  entitled  to  the  emblemen  s.'     Still  t he  c ~^M!  ^ 

sows  and  harvests  while  he  continues  in  possession. 


Fibush,  77  Cal.  196;  Stoppelkamp  v.  Mangeol, 

42 And  the"  rule  is  the  same  in  Massachusetts 
under  Rev.  Stat,  (i860),  c.  60,  26,  (Pub.  Stat. 
1382,  c.  I2i,  §  5).    Kinsley  v.  Ames,  2  Met. 

(M"E«7 'v.  Baker,  50  Me  325.  79  Am  Dec. 
6,6;  Evans  v.  Reed,  5  Gray  Mass.  308. 
Creech  v.  Crockett,  5  Cush.  (Mass.)  133  ■ 
Arnold  v.  Nash,  126  Mass.  397;  Moore  v. 
Mason,  1  Allen  (Mass.)  406;  Meader  v. ^  Stone 
7  Met.  (Mass.)  147;  Curtis  v.  Galvin,  1  Allen 

(Mass.)  215. 

2.  Brock      Berry,  31  Me.  293. 

3.  Adams  v.  Adams.  7  PhUa.  (Pa->  l6°- 

4.  Lash      Ames,  171  Mass.  487. 

5.  Decker  v.  McManus,  101  Mass  63 

6.  Hauxhurst  v.  Lobree,  38  Cal.  563;  Spa  d- 
ing  ».  Hall,  6  D.  C.  123;  Johnson  v.  Donald- 
son, 17  R.  I.  107;  Minard  v.  Burns,  83  Wis. 

26In  New  Jersey,  under  the  Landlord  and  Ten- 
ant Act,  a  tenant  at  sufferance  is  not  entitled 
,0  notice  to  quit,  but  a  previous  demand  of 
possession  only  is  required  as  a  condition 
upon  which  proceedings  to  dispossess  him 
may  be  brought.    State  v.  Smilh,  56  N.  J.  L. 

^Disclaiming  Tenancy.  -  The  notice  10  quit  to 
which  a  tenant  at  sufferance  is  entitled  cannot 
be  claimed  by  one  who  has  asserted  any  title 
that  directly  or  impliedly  negatived  the  right 
of  the  landlord  to  put  an  end  to  his  interest. 
Kunzie  v.  Wixom,  39  Mich-  384- 

7.  Semmes's  Case,  14  Ct.  CI.  493;  Haux- 
hurst  v.  Lobree,  38  Cal.  563. 

8.  Action  of  Trespass  by  Landlord  —  England. 
—  Trevillian  v.  Andrew,  5  Mod.  384. 


United  States.  -  Semmes's  Case,  14  Ct.  CI. 

^Massachusetts.  -  Keay  v.  Goodwin,  16  Mass. 
r  Rising  v.  Stannard,  17  Mass.  282. 
'  New  Hampshire.  —  Russell  v.  Fabyan,  34  N. 

11 'New  York.  —  Livingston  v.  Tanner,  12  Barb. 

(NAnd  tl\  Cruise  Dig.,  tit.  9,  c  2;  4  Kent's 

C09mLashf  Ames,  171  Mass.  487;  Decker  v. 
McManus,  101  Mass.  63, 

10  What  Is  Seasonable  Time  for  Removal  of 
Tenant.  —  Hooton  v.  Holt,  139  Mass-  54- 

In  Pratt  v.  Farrar,  10  Allen  (Mass.)  519. 
forty-eight  hours  were  held  sufficient  for  a  ten- 
ant at  sufferance  10  move  from  the  lower  story 

0fianhWUaSrdell  v.  Etter,  143  Mass.  19.  a  notice 
to  quit  in  three  days  was  held  reasonable  in 

Pt  Arnold.  Nash,  126  Mass.  397.  where  a 
building  was  occupied  by  a  tenant  at  suffer- 
ance as  a  grocery,  two  days'  notice  was  held 
to  be  reasonable. 

11.  Lash  v.  Ames,  171  Mass  487. 

12.  Emblements.  —  Miller  v.  Cheney,  88  lnd. 

4713.  In  Wolcott*.  Hamilton, 61  Vt.  79,  it  was 
held  that  a  tenant  at  sufferance  was  entitled 
to  the  crops  that  he  harvested  during  the  con- 
inuhance°oPf  his  tenancy,  and  therefore  that  the 
claim  of  an  attaching  creditor  of  such  tenant 
was  superior  to  that  of  the  landlord.  In  this 
case  theP  tenancy  arose  from  a  grantor  rema  fl- 
ing in  possession  through  the  laches  of  the 

gri4n.tejenkins  v.  McCoy,  50  Mo.  348;  Adams  v. 
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2.  Tenancy  at  Will-*.  In  General.  —  A  tenancy  at  will  arises  where 
lands  or  tenements  are  let  by  the  lessor  to  the  lessee  to  hold  at  the  will  of 
either  party  by  force  of  which  the  lessee  is  in  possession.*  A  lease  at  the 
will  of  one  of  the  parties  is  equally  at  the  will  of  the  other  party  The  law 
does  not  recognize  a  tenancy  at  the  will  of  one  of  the  parties  merely  but 
implies  that  it  shall  be  also  at  the  will  of  the  other  party  2  >' 

Reservation  of  Rent.  -  The  fact  that  a  rent  is  reserved  will  not  necessarily  pre- 
vent the  tenancy  from  being  one  at  will.*  So  also  the  tenancy  may  be  one  at 
^riodkS   «  exPressIy  so  Provides,  though  the  rent  reserved  is  payable 

Necessity  for  Entry  by  Lessee.  -  To  create  a  tenancy  at  will  it  is  necessary  that 
tne  lessee  should  have  entered  upon  the  land.5 

Tenancy  at  Will  Distinguished  from  License.  —  A  license  is  an  authority  to  do  a  oar- 
ticu  ar  act  or  series  of  acts  upon  the  land  of  another,  and  conveys  no  estate  in 
the  land,  whereas  a  tenancy  at  will  is  the  permissive  right  to  occupy  and  enjoy 
premises,  and  creates  an  estate  in  the  tenant  6  J  7 

b.  How  Created.  -  As  a  general  rule,  a  tenancy  at  will  cannot  exist 
without  a  grant  or  contract  between  the  parties.'    The  occupier  cannot  be 


Leip,  71  Mo.  597;  Wolcott  v.  Hamilion,  6t 
Vt.  79- 

1.  Tenancy  at  Will  —  England.  —  Co.  Litt. 
55",  57^;  Richardson  v.  Langridge,  4  Taunt. 
128;  Doe  v.  Quigley,  2  Campb.  505;  Rex  v. 
Fillongley,  1  T.  R.  458. 

District  of  Columbia.  —  Spalding  v,  Hall  6 
D.  C.  123. 

Massachusetts.  —  Cheever  v.  Pearson  16 
Pick.  (Mass.)  266. 

Michigan.  —  Hilsendegen  v.  Scheich  <<; 
Mich.  468.  3 

New  York.  —  Sarsfield  v,  Healy,  50  Barb. 
(N.  Y.)  245;  Banks  v.  Carter,  7  Daly  (N  Y) 
417;  Post  v.  Post,  14  Barb.  (N.  Y.)  253. 

The  following  words  in  a  lease  create  a  ten- 
ancy at  will:  "  I'll  give  you  a  close  *  *  * 
to  enjoy  as  long  as  I  please,  and  to  lake  again 
when  I  please,  and  you  shall  pay  nothing  for 
it."    Rex  v.  Fillongley,  1  T.  R.  458. 

2.  At  Will  of  One  Party,  at  Will  of  Both  —  En<r. 
land.  —  Co.  Litt.  55a. 

United  States.  —  Reese  v.  Zinn,  103  Fed. 
Rep.  97,  citing  12  Am.  and  Eng.  Encyc  of 
Law  (isi  ed.)  757. 

Georgia.  —  Western  Union  Tel.  Co.  v.  Fain 
52  Ga.  20. 

Indiana.  —  Knight  v.  Indiana  Coal/etc,  Co 
47  I'ld.  105  17  Am.  Rep.  692;  Doe  v.  Richards' 
4  Ind.  374. 

Kentucky.  —  Squires  v.  Huff,  3  A.  K.  Marsh. 
(Ky.)  18. 

Massachusetts.  —  Chandler  v.  Thurston,  10 
Pick.  (Mass.)  209;  Cheever  z>.  Pearson,  16  Pick 
(Mass.)  272. 

Minnesota.  —  Sanford  v.  Johnson,  24  Minn 
172. 

Missouri.  —  Corby  v.  McSpadden,  63  Mo 
A  pp.  648. 

New  York.  —  Post  v.  Post,  14  Barb  (M  Y  ) 
253. 

Texas.  —  Hudson  v.  Wheeler,  34  Tex.  356. 
Virginia.  —  Cowan  v.  Radford  Iron  Co  83 
Va.  547. 

West  Virginia.  —  Eclipse  Oil  Co.  v.  South 
Penn.  Oil  Co..  (W.  Va.  1899)  34  S.  E.  Rep.  923 

New  York  Statute.  —  The  New  York  stalute 
relating  to  leases  of  real  property  in  the  city 
of  New  York,  which  provides  that  when  ihe 
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duration  of  ihe  term  is  not  specified,  the  lease 
shall  be  deemed  valid  until  the  first  of  May 
next  after  the  possession  under  such  lease 
shall  have  commenced,  does  not  extend  until 
such  time  the  term  of  a  lease  which  provides 
that  it  shall  be  at  the  will  of  the  parties-  and 
therefore  such  a  lease  still  creates  a  tenancy 
at  will.  Jennings  v.  McCarthy,  (C.  PI.  Gen. 
T.)  16  N.  Y.  Supp.  161,  the  court  saying- 
An  agreement  to  occupy  at  the  will  of  either 
party  thereto  may  be  attended  with  uncertainty 
of  duration,  but  specifies  none  the  less  the 
lime  for  which  it  shall  continue." 

3.  Reservation  of  Rent.—  Richardson  v  Lang- 
ridge, 4  Tauni.  128;  Doe  v.  Cox,  n  Q.  B.  122 
63  E.  C.  L.  122;  Doe  v.  Davies,  7  Excli.  89! 
Thus  11  has  been  held  that  if  an  agreement 
be  made  to  let  premises  so  long  as  both  par- 
ties like,  reserving  a  compensation  accruing 
de  die  in  diem,  and  not  referable  to  a  year  or 
any  aliquot  part  of  a  year,  it  creates  strictly  a 
tenancy  at  will,  and  not  a  tenancy  from  year 
to  year.  Richardson  v.  Langridge,  4  Taunt 
128;  Shaw  v.  Hill,  79  Mich.  86. 

4.  Rent  Reserved  Payable  Periodically.  —  Thus 
in  Doe  v.  Cox,  11  Q.  B.  122,  63  E.  C.  L.  122' 
it  was  held  that  a  lease  which  provided  that  A 
agreed  "  to  become  tenant  "  to  C  and  B  of  the 
premises,  etc.,  "  at  their  will  and  pleasure,  at 
and  after  the  rate  of  twenty-five  pounds  four 
shillings  per  annum,  payable  quarterly," 
created  a  lenancy  at  will  and  not  from  year  to 
year,  though  A  remained  in  possession  under 
the  lease  for  two  years,  and  paid  a  year's  rent 
after  which  the  lessors  distrained  for  four  quar- 
ters' rent. 

5.  Entry  Necessary  to  Create  Tenancy  at  Will 

-  Hardy  z:  Winter,  38  Mo.  106;  Pollock  v. 
Kitrell,  2  Term.  (4  N.  Car.)  153. 

6.  Distinguished  from  License.  —  Morgan 's 
Case,  14  Ct.  CI.  319;  Cheever  v.  Pearson,  16 
Pick.  (Mass.)  266.  See  supra,  this  title,  Crea- 
tion of  Relation  of  Landlord  and  Tenant  — 
Licensee  Distinguished  from  Tenant 

7.  Must  Arise  Out  of  Contract  —  California  — 
Blum  *  Robertson,  24  Cal.  127;  Groome  v. 
Almstead,  101  Cal.  425. 

Georgia.  —  Godfrey  v.  Walker,  42  Ga  563 
Michigan.  —  Gault  v.  Stormont,  51  Mich.  636. 
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TANDL  ORD  AND  TENANT.  Tenancy  at  Will. 

Kinds  of  Tenancies.  l^niw^ 

,  nt-  will  of  the  owner  and  at  the  same  time  be  subject  to 
held  to  be  a  tenant  at  wi 11  ot  the :  own  t  af 

treatment  by  the  own"  as  »  tr«Pas^t  at  wiU  unless  he  holds  over  by  the 
the  expiration  pi  **tm  »  not  a  te  ^  ^         that  a  t 

express  or  implied  cons. ent  of  t he  ow ^  ^  ^  ^  ^  of 
S?^0^^  if  t^tenL^  holds  over  with  the  consent  of  his  lessor, 
^^l^^T^Uement  to  create  a  tenancy  at  will  may  be 
implied  as  well  as  express.*  to  the  OCCUpation  by  the 

Negative  Consent.  -  Th^°n^"  °and  not  Merely  a  negative  or  silent  consent .« 

stssL^^^^^^,  ot  rent' he  is  strictly  a 


^W.  - Young   ..  Ingle.  14  Mo.  426; 
Ridtrelv  tf.  Slillwell,  25  Mo.  570. 
Rl&^.  -  Furlong  v.  Garrett  44  W .  i». 
A  person  who  does ^not  gr >  n p -session 

be  regarded  as  a  tenant  at  will.  Martin  p. 
Kr»w£  Binding  on  Both  Parties. - 

Ll  Te^tr'H3oldin|  "oX-  ***  gfj 
Washington  Market  Co.  *.  Hoffman,  101  U.  5. 

"  California.  -  Perine  v.  Teague,  66  Cal.  446; 

K^^SCt^  37   Me.  ro6; 

a*5w,«*«  -  Grant  p.  White  42  Mo. 

28f  Merchants'  /ank  ,  Cla.in>Mo.  59. 

-  Meno  v.  Hoeffel,  46  Vv  is.  282. 

3  Chestey  z<.  Welch,  37  Me-  ic6- 

4  Kendall  v.  Moore,  30  Me.  327;  Young  v. 

YOpe^sSoSSe  to  Hold  Over  -  Where  the 
lease  provided  that  the  lessees  should  pay  rent 
for  the  te  m  demised  "  and  for  such  further 
Sue  as  the"  ssees  may  hold  the  same, "  it ^ 
held  that  the  holding  over  created  a  tenancy 
at  will.    Kendall  v.  Moore  30  Me.  327. 

5.  Implied  Agreement.  -  Doe  jr.  Groves  10  y. 
R  :%  "Cq  E  C.  L.  486;  Cunningham  v.  H  01- 
ton 55  Me  33;  Chesley  ».  Welch,  37  Me.  106; 
Gaul  .  S tormont,  51  Mich.  636;  . Hoffrnan  v. 
Clark,  63  Mich.  175;  Utah  Optical  Co.  v.  Keith, 

^Thuta^enancyat  will  may  be  inferred  from 
the  payment  and  acceptance  of  rent.  Cun- 
ningham v.  Holton,  55  Me.  33. 

S&iana  Statute. -The  Indiana  statute  (  G 
*  H  53Q-  Horner's  Stat.  Ind.  1896,  §  5208) 
changed  the  rule  which  existed  at  common  law 
that  a  tenancy  at  will  could  be  created  by  an 
Slied  contact,  by  providing  that  »  a  tenancy 
al  will  cannot  arise  or  be  created  without  an 
Express  contract,  and  all  general  tenancy .  ,n 
which  the  premises  are  occupied  by  the  con 
sent,  either  express  or  constructive,  of  the 


landlord  shall  be  deemed  tenancies  from  year 
to  year."    Bright  v.  McOuat,  40  Ind  521. 

6  Ley  v.  Peter,  3  H.  &  N.  101;  Martin  v. 
Knapp,  57  Iowa  336;  Bodwell  Granite  Co.  v. 

La7! Occupation  Without  Payment  of  Kent  —  Eng- 
land.-^ v.  Peter,  3  H .ft  N  ™> g%  % 
Wood,  9  J  nr.  1061;  Rex  v.  Collet^  R.  &  R-  C. 
C.  498;  Rex  v.  Jobling,  R.  &  R.  C.  C.  525. 
Doe  I.  Groves,  10  Q.  B  486.  59 1  E.  C.  L.  486. 
Doe  v.  Jones,  10  B.  &  C.  718,  21  E  C.  L. 
iVr  Doe  v.  M'Kaeg,  10  B.  &  C  721,  «  E.  C.  L. 

4'  Perry  v.  Ship  way,  1  Giff.  1;  Garrard  v. 
Tuck,  8  C.  B.  231.  65  E.  C  L.  231. 

United  States.  -  Morgan  s  Case,  14  CI. 


California.-  Jones  v.  Shay,  50  Cal  508. 

Illinois  —  Donohue  v.  Chicago  Bank  Note 
Cc !  Z  111  App.  552;  Packard  Cleveland, 
etc.',  R  Co.,  46PIH  App.  244;  Herrell  v.  Size- 

^^.-Sallabali,.  Marsh,  34  La.  Ann. 

IOg«  W«*.-Hooton  v.  Holt  139  Mass  54. 

Michigan.  -  Appleton  v.. Buskirk  67  Mich. 
407-  Wilson  w.  Merrill,  38  Mich.  707. 
4  ifcW.-Hulett*.  Nugent,  71  Mo.  131, 
Amick  v.  Brubaker,  101  Mo.  473!   Allen  v. 
Mansfield,  82  Mo.  688.  .  T 

New  Hampshire.  -  Leaviu  v.  Leavitl,  47  N. 

Un2'  York.-  Mahoney  v.  Farley,  17  N.  Y. 
Wkly.  Dig.  277;  Larned  v.  Hudson,  60  N.  Y. 

l° North  CW^.-Humphries  Humphries, 

1  Ired.  L.  (25  N.  Car.)  362. 

3  >^W.  -  Johnson  v.  Johnson,  13  R.  L 

467^x«.  -  Robb  p.  San  Antonio  St.  R.  Co.,  82 

TeSXee3gMelling  .Leak,  16  C  B  652,  8x  EC. 
L  652-  Judd  v.  Cushing,  50  Hun  (N.  Y.)  i»i, 
22  Abt  'N.  Cas.  (N.  Y.)  358. 

Occupation  as  Servant.  -  As  heretofore  shown 
peSe  occupation  by  one  as  the  servant  of 
h   owner  as  a  mere  partial  remuneration  for 

1/2*21  irf  JTta— *  -  faster  and  Servant. 
„    7  Volume  XVIII. 

183 


Kinds  of  Tenancies. 


LANDLORD  AND  TENANT. 


Tenancy  at  Will. 


generally,  the  lessee  holds  ab  initio  merely  as  a  tenant  at  will  *    Anrl  *h« 
mere  payment  of  rent  will  not  change  the  tenancy  into    n       leaf  ova 
unless  there  are  other  circumstances  to  show  an  intention  to  do  7o  JZ 
instance,  an  agreement  to  pay  rent  by  the  quarter  or  some  other  aliquot  par 
?rn m     ^  "  distinction  in  *uch  a  case  between  a  ?enancv 

peTodSre^         *  *™*«**  *  the  reservation  or 

(3)  Possession  under  Invalid  Conveyance  or  Contract  for  ^x/u_ 
goes  mto  possession  under  an  invali/codve^^ 

Thus,  at  common  law  if  one  makes  a  feoffment  and  delivers  the  Seed  with 
out  livery  of  seizin,  the  feoffee  is  a  tenant  at  will.*  And I  the  same  lul'e 

(4)  Occupation  under  Invalid  Lease   Whpm  a  f^m,,*.         •  1 

under  an  invalid  lease  his  tenancy  atfis  in^ion A  mer dfTJSSlM! 
pt^ic'alTertr^  *  ^  int0  *  for  years Vy^^^y^t^f 

(5)  Occupation  Pending  Negotiations  for  Lease.  -  Where  the  tenant  goes 

3.  See  Herrell  p.  Sizeland,  81  III.  457-  Rich 
v.  Bolton.  46  Vt.  84,  14  Am.  Rep.  615 

4.  Invalid  Conveyances.-Dossee  p.  East  India 
Co.,  1  L.  T  N.  S.  345;  Ezelie  p.  Parker,  41 
Miss.  520;  Jackson  p.  Rogers,  2  Cai.  Ca<=  (N 
*.)  314,  holding  that  where  one  goes  into 
possession  under  a  parol  gift  of  land  he  holds 
merely  as  the  tenant  at  will  of  the  donor 

„  tu  .  ArUt\56*'  "'"'in  Goulds  Thompson, 
4  Met.  (Mass.)  224.  y  ' 

,I76,,,Invalid  Contract  for  Sale  of  Land.  —  Hall  p 

WaIlaCe.  88  Cal.  434;  Gould  p.  Thompson, % 
Met.  (Mass.)  224;  Howard  v.  Merriam,  5  Cush 
(Mass.)  583;  Patterson  p.  Stoddard,  47  Ale  ?« 
74  Am.  Dec.  490.  '  -3" 

7.  Occupation  under  Invalid  lease—  England 
—  JJenn  p.  Fearnside,  1  Wils.  C  PI  176 

California  —  McLeran  p.   Bentcn,  73  Cal 
329,  2  Am.  St.  Rep.  814.  J 

Connecticut.  —  Larkin  p.  Avery,  23  Conn.  304. 
52  Gael's'  ~     eStem  Union  TeL  Co-  *  Fain, 

Illinois.— Packard  p.  Cleveland,  etc.,  R.  Co 
46  111.  App.  244. 

R   7  McIn'0S.h  »■  Lee-  57  Towa  356.  Cfcw- 
Burden  p.  Knight,  82  Iowa  584 
Massachusetts .-Hooton  p.  Holt.  139  Mass.  54. 
M       ^«-~  Barrett  p.  Cox,  112  Mich.  220; 
Mcintosh  p.  Hodges,  no  Mich.  319;  Huyser 
v.  Chase,  13  Mich.  98.  J 
Minnesota.  -  Fall  p.  Moore,  45  Minn.  515. 
Missouri.  —  Murray  p.  Armstrong,  n  Mo 
209;    Hoover  p.  Pacific  Oil  Co.,  41  Mo.  App.' 
317;  Lehman  v.  Noltmg,  56  Mo.  App.  540 

Nevada.  -  Yellow  Jacket  Silver  Min  Co  p 
Stevenson,  5  Nev.  224. 

^New  York.  ■    Talamo  v.  Spitzmiller,  120  N. 

t  ^"'''t  C*rolina-  —  Mhoon  p.  Drizzle,  3  Dev. 
L.  (14  N.  Car.)  414.  0 

^^/MBM.-Diittin  p.  Rothermel,  112  Pa 
M  272;  Jennings  p.  McComb,  112  Pa.  St.  <;i8: 
Uark  v.  Smith,  25  Pa.  St.  137.  ' 

Tennessee.  —  Duke  p.  Harper*.  6  Yerg.  (Tenn.) 
280,  27  Am.  Dec.  462.  ' 
F™;,,.  _  Blanchard  v.  Bowers,  67  Vt.  401 
8.  Dumn  p.  Rothermel,  112  Pa.  Si.  272  See 
'"/''",  this  section,  Tenancy  for  Years. 
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1.  Leases  for  Uncertain  Terms  —  England  — 

Griffin's  Case,  2  Leon.  78;  Roe  p.  Lees  2  W 
Bl.  1173;  Richardson  v.  Langridge,  4  Taunt' 
132;  Cudlip  p.  Rundall,  4  Mod.  9. 
Illinois.  —  Herrell  p.  Sizeland,  81  111.  457. 
Indiana.  —  Compare  Gilmore  p.  Hamilton  *8t 
Ind.  196.  '  3 

Maine.  —  Goodenow  p.  Allen,  68  Me  308 
Massachusetts.  —  Murray  p.  Cherrington.'qq 
Mass.  229;   Gardner  p.  Hazelton,  121  Mass 
494;  Gould  p.  Thompson,  4  Met.  (Mass.)  224' 
Ashley  p.  Warner,  ri  Gray(Mass.)  43;  Cheever 
p.  Pearson,  16  Pick.  (Mass.)  271. 

Michigan.  —  Le  Tourneau  p.  Smith,  53  Mich 
473.;  Hilsendegen  p.  Scheich,  55  Mich.  468*- 
Haines  p.  Beach.  90  Mich.  563;  Shaw  p  Hill' 
79  Mich.  86;  Holmes  p.  Wood,  88  Mich  43c- 
Woodrow  p.  Michael,  13  Mich.  187. 

Minnesota.  —  Sanford  p.  Johnson,  24  Minn. 
172. 

Missouri.  —  Amick  p.  Brubaker,  101  Mo  473- 
Corby  p.  McSpadden,  63  Mo.  App.  648. 

AVai  Hampshire.  —  Leavitt  p.  Leavit't,  47  N 
H.  329.  • 

New  ferscy.  —  Den  p.  Drake,  14  N.  J  L  523 
AVw  Yorh.-La.ratd  v.  Hudson,  60  N  Y 
102;  Sarsfield  p.  Healy,  50  Barb.  (N.  Y)24q- 
Peer  p.  O'Leary,  (Buffalo  Super.  Ct.  Gen  T  ) 
8  Misc.  (M.  Y.)  350;  People  p.  Ulrich,  (Supm 

14  Barb.  ^N.  Y.)  253. 
/rVwaV  /f&wa7.  —  Johnson   p.  Johnson  rq 

R.  I.  467.  '  J 

Texas.  —  Lea  p.  Hernandez,  ro  Tex  137 
Vermont.  —  Rich  p.  Bolton,  46  Vt.  84  14  Am 

Rep.  615. 

Wisconsin.  —  Webb  p.  Sukins,  62  Wis.  26. 

A  lease  to  continue  until  the  demised  prem- 
ises are  sold  creates  merely  a  tenancy  at  will. 
Lea  p.  Hernandez,  10  Tex.  137. 

So  also  a  lease  "  for  a  period  of  time  com- 
mencing May  1,  1881,  and  until  the  party  of 
the  first  part  is  prepared  to  improve  the  ground 
vytth  new  buildings,"  is  uncertain  as  to  dura- 
tion, and  hence  inoperative  except  as  a  lease 
at  will.  Corby  p.  McSpadden,  63  Mo  App.  648 
2.  Doe  p.  Wood,  14  M.  &  W.  681;  Richard- 
son p.  Langridge,  4  Taunt.  128. 


LANDLORD  AND   TENANT.  Tenancy  at  Will. 

Kinds  of  Tenancies. 

4.-  fnt-  -1  Ipaqp  he  holds  as  a  tenant 

HO  possession  of  land  Pend.^got^on,  «!«  he  ^ 

at  will  until  the  lease  is  executed  o  uic     s  h  h   permissl0n  of 

tenant  holds  over  after  the  "P™*0"^ h  ^ ^  h'e  becomes  a  tenant  at  will.2 

hne  lessor,  pending  ^f^l^^ti^^cnt  of  the  lessor,  the 

d^tlnold°^  aVn^tat  will,  but  may  be  treated  by  the 

purchaser  of  land  enters  P°f  ^^^es  ion  is  that  of  a  tenant  at  will.* 
fng  negotiations  for  the  P/s^^Sf™  Where  a  tenant  goes  into  pos- 
&(7)  Occupation  ^A^^^^ch  is  unenforceable,  and  does  not 
session  under  an  agreement  f  o^  leMe  S^al  tenancy,  he  is  merely  a  tenant 
make  payments  for  rent  referable  to  a  per o d  cal  te '  £  tfae  tenant  s 
at  will.5  If,  however,  after  entry  mide J  such  g  becomes  on£  f 
year  SSI  of  th/lease  contracted  for,  that 

being  the  primary  contract.7  tenant  enters  under  a  lease 

Right  to  Specific  Performance  of  Lease.  -     vv  i  h     .  considered  as 

and  not  merely  as  a 

^"(J)  WzL*  -  I"  -me  jurisdictions  the  statutes  provide  that  all  tenan- 
cies created  by  parol  are  merely  tenancies  at  * 


1.  Occupancy  Pending  Negotiations  for  Lease. 

-Coggan  v.  Warwicker,  3  C.  &  K.  40.  L-en 
nox  TWestney,  17  Ont.  47*;  Fal1  "  Moore' 

452MHolding  Over  Pending  Negotiations  for  New 
Lease  -  England.  -  Doe  v.  Stennett,  2  Esp.  717- 
Le^.l  Dubuque,.  Miller,  "I""*8* 

Massachusetts.  -  Emmons  *  Sc udder  ii5 
Mass.  367;  Currier  z,.  Jordan,        Mass.  26o. 

Michigan.  —  Hilsendegen    w.    Scheich,  55 

-  ^11  v.  Moore,  45  Minn t  515. 
Missouri.  -  Grant  ».  White  42  Mo.  285. 
^w  F^._  Jackson  *.  Miller,  7  Cow.  N. 

Y.)  747;  Jackson  v.  Moncrief,  5  Wend.  (N. 

Vi2|'imkin  v.  Ashurst,  1  C  M.  &  R.  261. 
See  supra,  this  section,  7V***? 
and  see  also  the  section  Holding  Over 

4  Occupation  Pending  Negotiations  for  Purchase. 
_  Do7*  Chamberlain,  5  M.  &  VV.  14;  Town- 

££Ph'ie5!°CSel',tvE 

^Occupation  under   Agreement  for  Lease  — 

N.  S.  520;  Doe  v.  Pullen,  2  Bing.  N.  Cas  749, 
29  E.  C.  L.  474;  Goodtitle  Herbert  4  T  |. 
680;  Hamerton  v.  Stead  3  B.  & .  C.  483.  1°*" 
C  L.  161;  Richardson  i/.  Langndge,  4  ia"nl; 
123;  Denn  v.  Fearnide.  1  Wil.  C.  PI.  : J76;  Doe 
»  Watt  7T.  R.82;  Bennett  v.  Ireland,  El.  t>i. 
&  El  326,  96  E.  C.  L.  326;  Braythwayte  v. 
Hiichcock,  10  M.  &  W  494-  A] 
Alabama.  —  Crommehn  w.  Thiess,  31  Aia. 

4T^™.-  Weed  v  Lindsay,  88  Ga.  686. 

-  Dunne  ».  School  Trustees,  39  HI- 

57/;w(7.  _  Grosvenor  v.  Henry,  27  Iowa  269 


Dubuque  v.  Miller,  II  Iowa  583.  Compare 
Burden  v.  Knight,  82  Iowa  584-  g7 
Michigan.  -  Huntington  w.  Parkhnrst,  b7 
Mich.  38,  24  Am.  St.  Rep.  146. 
Ml^w3^W-  -  L,eavitt  r  Leavitt^  47  N. 
H  329;  Tuttle  w.  Langley,  68  N.  H.  4&4. 
Nel  Mexico.  -  Childers  r.  Lee,  5  N.  Mex. 

Sltnhio  -  Sav  v.  Stoddard,  27  Ohio  St.  478. 
°£m  Carolina.-  Morris  r.  Palmer,  44  S. 

CaF™«A-Chamberlin  p.  Donahue,  45  Vt. 
50;  Rich  v.  Bolton,  46  Vt.  84  14  Am  Rep.  61 5. 
Tn  Massachusetts  it  has  been  held  that  the 

tenancy.    Richardson  «r.  Langndge,  4  Taunt. 

l^fslead^ 

AN9.Eparol  Leases-Statutory  Provisions- to- 

_9Thomas       Sanford  Steamship  Co.,^  Me. 

548;  Robinson  v.  Deenng  56  -vle' 35.7;  Me. 

*   Larrabee,  48  Me.  570;  Esty  v.  Baker,  50 

325,  79  Am.  Dec.  616. 
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d.  Change  of  Character  of  Tenancy.  —  A  tenancy  which  at  its  incep- 
tion was  merely  a  tenancy  at  will  may  of  course  be  changed  into  another  kind 
of  tenancy.  Thus  it  has  been  held  that  a  tenancy  at  will  was  changed  into  a 
tenancy  for  years  by  an  agreement  between  the  parties  that  the  tenant  should 
surrender  possession  at  a  fixed  time.1  The  most  common  change  of  the  char- 
acter of  a  tenancy  at  will  is  into  a  tenancy  from  year  to  year,  by  the  payment 
of  a  periodical  rent.2  The  mere  payment  of  a  periodical  rent,  however,  will 
not  necessarily  have  the  effect  of  changing  the  tenancy  at  will  into  a  periodi- 
cal tenancy,  and  parol  evidence  may  be  admitted  for  the  purpose  of  showing 
the  character  of  the  payment.3 

e.  Termination  of  Tenancy  at  Will  — (i)  In  General.  —  A  tenancy 
at  will  may,  at  common  law,  as  the  definition  implies,  be  terminated  at  any 
time  by  either  the  landlord  or  the  tenant.4  Still,  the  tenancy  will  continue 
until  there  has  been  some  act  to  terminate  it,  and  therefore  the  landlord  can- 
not maintain  ejectment  to  recover  possession  when  the  tenancy  has  not  been 
determined  by  some  act  of  the  tenant,  unless  the  landlord  has  previously 
demanded  possession  or  done  some  act  showing  his  intention  to  terminate  the 
tenancy.5 

What  Sufficient  to  Show  Landlord's  Termination  of  Tenancy.  —  In  determining  what 
conduct  on  the  part  of  the  landlord  is  sufficient  to  show  his  termination  of  the 
tenancy,  the  question  is,  of  course,  whether  his  acts  gave  notice  to  the  tenant 
of  his  intention  of  terminating  the  tenancy.  Thus,  while  an  express  notice 
to  the  tenant  to  leave,  or  a  demand  upon  the  tenant  for  possession,6  or  an 
entry  by  the  landlord  for  the  purpose  of  terminating  the  tenancy  7  will  of 
course  terminate  the  tenancy,  still  such  express  notice  or  demand  or  entry  is 
not  necessary;  it  is  sufficient  if  the  acts  amount  to  a  demand  for  possession 
and  show  the  landlord's  intention  that  the  tenancy  shall  terminate.8    And  any 

Massachusetts.  —  Hingham  v.  Sprague,  15 
Pick.  (Mass.)  102;   Ellis  v.  Paige,  1  Pick. 

(Mass.)  43. 

New  Hampshiie.  —  Whitney  v.  Swett,  22  N. 
H.  10,  53  Am.  Dec.  228. 

Missouri  Statute.— Rev.  Stat.  Mo.  1879,  §3078 
(Rev.  Stat.  1899,  §4110),  which  provides  that 
all  leasesof  "  stores,  shops,  houses,  tenements, 
orother  buildings  in  cities,  towns,  or  villages," 
not  in  writing,  shall  be  held  to  be  leases  from 
month  to  month,  does  not  apply  to  the  lease 
of  land  where  the  lessee  owns  the  building. 
Delaney  v.  Flanagan,  41  Mo.  App.  651. 

1.  Change  of  Character  of  Tenancy.  —  Engels 
v.  Mitchell,  30  Minn.  122. 

2.  See  the  preceding  subdivision,  and  infra, 
this  section,  Tenancy  for  Years. 

3.  Doe  v.  Crago,  6  C.  B.  90,  60  E.  C.  L.  90. 
See  also  infra,  this  section,  Distinction  Between 
Tenancy  for  Years  and  Tenancy  from  Year  to 
Year. 

4.  England.  —  Keech  v.  Hall,  1  Dougl.  21- 
Doe  v.  M'Kaeg,  10  B.  &  C.  721,  21  E.  C.  L.  154! 

Canada.  —  Henderson  v.  Harper,  1  U  C  O 
B.  481.  '  W' 

California.  —  Blum  v.  Robertson,  24  Cal.  127. 

Colorado.  —  Blachley  v.  Coles,  6  Colo.  349. 

Illinois.  —  Dunne  v.  School  Trustees,  39  111. 
578;  Peters  v.  Balke,  170  111.  304;  Herrell  v. 
Sizeland,  81  111.  457. 

Kentucky.  —  McGee  v.  Gibson,  1  B.  Mon 
(Ky.)  105.' 

Maine.  —  Withers  v.  Larrabee,  48  Me.  570; 
Esty  v.  Baker,  50  Me.  325,  79  Am.  Dec.  616. 

Massachusetts.  —  Ellis  v.  Paige,  1  Pick. 
(Mass.)  43. 

Missouri.  — Grant  v.  White,  42  Mo.  285. 
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New  York.  — Jackson  v.  Bryan,  1  Johns.  (N 
Y.)  323. 

North  Carolina. —  Mhoon  v.  Drizzle,  3  Dev. 
L.  (14  N.  Car.)4i4;  Humphries  v.  Humphries, 
3  Ired.  L.  (25  N.  Car.)  362. 

Pennsylvania.  —  Overdeer  v.  Lewis,  I  W.  & 
S.  (Pa.)  90,  37  Am.  Dec.  440. 

Vermont.  —  Rich  v.  Bolton,  46  Vt.  84,  14  Am. 
Rep.  615. 

5.  Goodtitle  v.  Herbert,  4  T.  R.  680;  Leaviti 
v.  Leavitt,  47  N.  H.  329;  Jackson  v.  Aldrich, 
13  Johns.  (N.  Y.)  106. 

6.  Doe  v.  Jones,  10  B.  &  C.  718,  21  E.  C.  L. 
153;  Doe  v.  M'Kaeg,  10  B.  &  C.  721,  21  E.  C. 
L.  154;  Pollen  v.  Brewer,  7  C.  B.  N.  S.  371, 
97  E.  C.  L.  371;  Doe  v.  Inglis,  3  Taunt.  <?4. 

7.  Entry.  —  Doe  v.  Turner,  7  M.  &  W.  226; 
Blachley  v.  Coles,  6  Colo.  349;  Moore  v.  Boyd,' 
24  Me.  242;  Curl  v.  Lowell,  19  Pick.  (Mass.)  25.' 

8.  Pollen  v.  Brewer,  7  C.  B.  N.  S.  371,  97  E. 
C.  L.  371;  Doe  v.  Price,  9  Bing.  358,  23  E.  C. 
L.  306;  Locke  v.  Matthews,  13  C.  B.  N.  S.  753, 
to  E.  C.  L.  753;  Wallis  v.  Delmar,  29  L.  J. 
Exch.  276;  Doe  v.  Turner,  7  M.  &  W.  226; 
Chamberlin  v.  Donahue,  45  Vt.  50;  Rich  7/.' 
Bolton,  46  Vt.  84,  14  Am.  Rep.  615. 

A  lenancy  at  will  is  determined  by  an  agree- 
ment 10  purchase  belween  the  landlord  and 
tenant.    Daniels  v.  Davison,  16  Ves.  Jr.  252. 

Demand  for  Keys.  —  A  demand  by  the  land- 
lord for  the  keys  of  the  demised  premises  will 
terminate  the  tenancy.  Pollen  v.  Brewer,  7 
C.  B.  N.  S.  3-T.  97  E.  C.  L.  371. 

Institution  of  Ejectment.  —  The  institution  of 
an  action  of  ejectment  by  the  landlord  against 
the  tenant  will  terminate  the  lenancy.  Cham- 
berlin v.  Donahue,  45  Vt.  50. 
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tonjS  in         of  a^tinuancfof  the  tenancy,*  wffl  operate  as  a  t_ 

tion  of  the  tenancy.  ,  »■    \  tenancy  at  will  is  terminable 

(2)  Termination  by  Implication  ofL™-     A  tenancy  Th 

at  common  law  by  implication  fJa  ^Xd terminates  the  tenancy  at  will;" 
an  alienation  of  the  premises  by  ^l^°f^o{  the  demised  premises  will 
and  it  has  been  held  that  a  convey ance  of  a  part  &  ^  a 

terminate  the  tenancy  at  w    m  the  enti    p     ^  domai       tl     t  an 

actual  eStwifnol  Sminate  the  tenancy  at  will  in  the  remainder  of  the 

Pre^e.-ln  a  recent 

lord  and  k^^^ffig^^  landlord  for  a  term  of  years 
-  S^^l^t^S^  *■  death  of  either  the 
landlord  or  the  tenant.'  mMmn  it  has  been  Md  that  a  tenancy  at  will 
U  ,SeVhyETrde7,™ctSf  the  building  occupied  and  the  consequent 

ouster  of  the  tenant.9  ,     terminated  by  forfeiture  to 

(3)  Forfeiture -A  ££L£ Vhus *  tenant  at^ill  terminates 

t^cy  bylh^stS  lith  his  tenancy  »  as  by  conveyng  the 


1  Rising  v.  Stannard,  17  Mass.  282. 

2  Thus  if  the  landlord  enters  upon  the 
premises  anci  cuts  timber,  or  quarries  stone 
fhe  eon.the  tenancy  will  be  terminated  Doe 

T„,n(,r  7  M  &  W.  226,  9  M.  <X  w.  043. 

3  Alienktion  'by  Landlord  -  England  -  Doe 
v  T^mas  6  Exch.  854;  Daniels  Davison, 

l6£;i  - Reed  *  Reed,  48  Me  388;  Esty  . 
RsU-er  wMe  «5,  79  Am.  Dec.  616;  Robinson 

90  Me.  536.    Compare  Young  v.  Young,  30  ivie. 

^Massachusetts.  -  Rising  v  Stannard  17 
Mass.  282;  Ellis  v.  Paige  1  Pick.  (Mass.]  43. 
Keav  v  Goodwin,  16  Mass.  1;  HowarQz'. 
Merriam  5  Cush.  (Mass.)  583;  McFarland 
Chase!  7  Gray  (Mass.)462;  Rooney  j ^illespie 
6  Allen  (Mass.)  74;  Emmes  v.  Feeley,  132 
Mass.  346;  Lash  v.  Ames,  171  Mass  tf?.  Ired 
North  Carolina.  —  Howell  v.  Howell,  7  irea. 

^aS^S^t..  Ellis,  H  Mich  35* 

The  tenant  at  will  cannot  inquire  ^°  lhe_ 

consideration  for  the  conveyance  by  the  land 

lord     Curlis  v.  Galvin,  1  Allen  (Mass.)  215.. 
Partition  -  A  lease  at  will  by  one  tenant  in 

common  of  a  specific  portion  of  the  common 

estate  is  determined  by  a  ParlU10^/ '^J^n 
among  the  owners.    Rising  v.  Stannard,  17 

Mass.  282.  , 
a  Fmmps  v  Feelev,  i32  Mass.  j,4t>. 
Convince  by  Partnership  to  New  ™*™f£ 

-  See  McFarland  z:  Chase,  7  Gray  (Mass.)  462. 

5.  Eames  v.  Feeley,  132  Mass.  346. 

6.  jarman  v.  Hale.  (1899)  I  Q-  B.  994- 

7.  Reletting  by  Landlord  -  England.  -  Wallis 
v.  Delmar,  29  L.  J.  Exch.  276. 

Massachusetts.-^-  Kelly   v.  Watte,  W  Met. 
(Mass.)  300;   Howard   *.  Merriam,  5  Cush. 


Mass  )  563;  Mizner  v.  Munroe,  10  Gray  (Mas*.) 
Ino  Clark  V  Wheelock.99Mass.14;  Groustra 
290    uarKz/.  v  Yray  ».  Stebbins,  141 

Ma^'X  5  A- Grund>  „  Mar- 
£143  Mass.  279;  Pratt  *  Farrar,  to  Allen 
(Mass.)    519;    Hildreth  v.    Conant,    10  Met. 

^trginia.-  Eclipse  Oil  Co  .South 
Penn  Oil  Co.,  (W.  Va.  1899)  34  S.  E.  Kep. 

Notice  to  Tenant  of  Reletting,  -  The  authority 
of  In  atlorney  by  whom  a  notice  to  a  tenant  at 

tenant.  Mizner  v.  Munroe,  10  Gray  IMass.; 
298.  By  Death  -  England.  -  James  v  Dean  11 

ton  w.  Woods,  L.  R.  4  Q;  B-  306. 

/-  Tndv  w  Ouarterman,  12  ua.  300. 

£r-~Robiy  S  Smith,  2t  Me  114;  Reed 
o  i  l8  mp  ,88-  Esty  v.  Baker,  50  Me. 
Is  79  Am  8Dec.6?6!  Robinson     Deering,  56 

MS^.-Rising  v.  Stannard  17  Mass. 
282-  Ellis  v.  Paige,  I  Pick.  (Mass.)  43- 

7)>,,-.  _Say  f.  Stoddard,  27  Ohio  St.  478. 

9  Destruction  of  Building.  -  O'Brien  v.  Cava- 
naugh,  61  Mich.  368.  . 

and  placing  it  upon  record 
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premises  in  fee  to  a  third  person.'  So  also  an  assignment  of  the  lease  bv  the 
tenant  terminates  his  tenancy.2  '  '  3 

Waste.  —  A  tenant  at  will  who  commits  voluntary  waste  thereby  terminates 
his  tenancy  »  and  entitles  the  landlord  to  treat  him  as  a  trespasser  in  doing  St- 
and the  landlord  may  recover  therefor  in  trespass  quare  c  lav  sum  f regit  *  ' 

(4)  Surrender.  —  A  tenancy  at  will  may  of  course  be  terminated  bv  a 
surrender,5  and  an  agreement  to  terminate  the  tenancy  within  the  time  during 
which  it  could  have  been  terminated  by  notice  to  quit  is  valid  the  considera 
tion  therefor  being  the  giving  up  by  each  party  of  his  right  to  hold  the  other 
to  his  tenancy  beyond  the  day  named.6 

(5)  No/ice  to  Quit.  —  In  many  jurisdictions  the  statutes  require  a  notice  to 
quit  to  enable  either  the  landlord  or  the  tenant  to  terminate  a  tenancy  at  will  » 
these  statutes,  however,  have  been  held  not  to  apply  where  the  tenancv 'is 
terminated  by  operation  of  law;*  and  where  the  tenancy  at  will  is  upon  a  con- 
ditional limitation  9  or  where  the  lease  expressly  stipulates  for  its  termination 

473;  Wilson  v.  Merrill,  38  Mich.  707;  Shaw  v 
Hill,  79  Mich.  86;  Appleton  v.  Buskirk  67 
Mich.  407;  Huyser  v.  Chase,  13  Mich. '98- 
Woodrow  v.  Michael.  13  Mich.  187. 

Minnesota.  —  Grace  v.   Michaud,   50  Minn 
139;  Eastman  v.  Veuer,  57  Minn.  164;  Sand- 
ford  y.  Johnson,  24  Minn.  172. 

Missouri.  —  Tarlotting  v.  Bokern,  95  Mo. 
541;  Smith  v.  Smith,  62  Mo.  App.  596;  Corby  v 
McSpadden,  63  Mo.  App.  648;  Allen  v.  Mans- 
field, 82  Mo.  688;  Smith  v.  Smith,  62  Mo.  App. 
596;  Murray  v.  Armstrong,  11  Mo.  209. 

Nevada.  —  Yellow  Jacket  Silver  Min.  Co.  v. 
Stevenson,  5  Nev.  224. 

ATew  Hampshire.  —  Currier  v.  Perley,  24  N. 
H.  219;  Stickney  v.  Burke,  64  N.  H.377'  Blair 
v.  Mason,  64  N.  H.  487. 

New  Jersey.  —  Morris  Canal,  etc.,  Co  v 
Mitchell,  31  N.  J.  L.  99;  Wartman  v.  Richards 
54  N.  J.  L.  525. 

New  York.  —  Larned  v.  Hudson,  60  N  Y 
102;  Wissel  v.  Ott,  34  N.  Y.  App.  Div.  159- 
Wilson  v.  Taylor,  8  Daly  (N.  Y.)  253;  Banks' 
v.  Carter,  7  Daly  (N.  Y.)  417. 

Pennsylvania.  —  Clark  v.  Smith  25  Pa  St 
137- 

Rhode  Island.  —  Payton  v.  Sherburne  15  R  I 
213. 

Vermont.  —  Amsden  v.  Floyd,  60  Vt.  386. 
Canada.  —  Gongeon  v.  Yuile,  26  L.  C.  jiir 
142. 

8.  Termination  by  Operation  of  Law—  Cali- 
fornia. —  Simpson  v.  Applegate,  75  Cal.  342- 
Van  Glahn  v.  Brennan,  81  Cal.  261. 

Maine.  — Seavey  v.  Cloudman,  90  Me.  536; 
Currier  v.  Earl,  13  Me.  216.  Compare  Young 
v.  Young,  36  Me.  133. 

Massachusetts.  —  Dickinson  v.  Goodspeed  8 
Cush.  (Mass.)  119. 

Missouri.  —  Amick  v.  Brubaker,  101  Mo.  473. 
Compare  German   Slate  Bank  v.  Herron' 
(Iowa  1900)  82  N.  W.  Rep.  430. 

9.  Conditional  Limitation  —  Indiana.  —  Clark 
v.  Rhoads,  79  Ind.  342. 

Iowa.  —  Grosvenor  v.  Henry,  27  Iowa  269 
Kentucky.  —  McGee  v.  Gibson,  1  B.  Mon 
(Ky.)  105. 

Massachusetts.  —  Askley  v.  Warner,  11  Grav 
(Mass.)  43;  Sprague  v.  Quinn,  108  Mass.  553. 
Michigan.  —  Shaw  v.  Hoffman,  25  Mich.162. 
Pennsylvania.  —  Overdeer  v.  Lewis,  1  W  & 
S.  (Pa.)  90,  37  Am.  Dec.  440. 

An  oral  agreement  to  let  a  house  so  long  as 
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1.  Alienation  by  Tenant.  —  Proctor  v  Tows 
115  111.  13S. 

Where  a  tenant  at  will  assented  loan  extent 
upon  the  land  as  his  property,  pointing  it  out 
to  his  creditor,  assisting  the  surveyor,  and  not 
giving  notice  that  the  land  belonged  to  his 
landlord,  it  was  held  that  he  had  terminated 
his  tenancv.    Campbell  v.  Procter,  6  Me.  12. 

2.  Assignment  of  Lease.  —  Cooper  v.  Adams, 
6  Cush.  (Mass.)  87;  King  v.  Lawson,  98  Mass! 
3°9- 

3.  Wa3te  —  United  States.  —  Parrott  v.  Bar- 
ney, Deady  (U.  S.)  405,  18  Fed.  Cas.  No. 
10,773a. 

Massachusetts.  —  Chalmers  v.  Smith,  152 
Mass.  '561;  Starr  v.  Jackson,  11  Mass'.  519- 
Lienow  v.  Ritchie,  8  Pick.  (Mass.)235;  Daniels 
v.  Pond,  2t  Pick.  (Mass.)  367,  32  Am.  Dec.  269; 
Lothrop  v.  Thayer,  138  Mass.  466,  52  Am  Rep 
286. 

New  Hampshire.  —  Pettengill  v.  Evans,  5  N. 
H.  54;  Perry  v.  Carr,  44  N.  H.  118. 
Compare  Young  v.  Young,  36  Me.  133. 

4.  Chalmers  v.  Smith,  152  Mass.  561.  Com- 
pare Young  v.  Young,  36  Me.  133. 

5.  See  infra,  this  title,  Surrender. 

6.  Engels  v.  Mitchell,  30  Minn.  122.  See  also 
Forbes  v.  Simley,  56  Me.  174;  Currier  v. 
Perley.  24  N.  H.  219. 

7.  Notice  to  Quit  —  Connecticut.  —  Perkins  v 
Perkins,  (Conn.  1886)  2  N.  Eng.  Rep.  311. 

Georgia.  —  Western  Union  Tel.  Co.  v.  Fain, 
52  Ga.  18;  Weed  v.  Lindsav,  88  Ga.  686. 

Iowa.  —  Bush  v.  Sullivan,  3  Greene  (Iowa) 
344.  54  Am.  Dec.  506;  Beatty  v.  Gregory,  17 
Iowa  109,  85  Am.  Dec.  546;  Harkness  v.  Bur- 
ton, 39  Iowa  101. 

Kansas.  —  Betz  v.  Maxwell,  43  Kan.  142. 

Kentucky.  —  Sullivan  v.  Enders,  3  Dana 
(Ky.)  66. 

Maine.  —  Rollins  v.  Moody,  72  Me.  135; 
Smith  v.  Rovve,  31  Me.  212;  Cunningham  v. 
Morton,  57  Me.  420;  Gordon  v.  Gilman,  48  Me. 
473;  Withers  v.  Larrabee,  48  Me.  570;  Dutton 
v.  Colby,  35  Me.  505;  Wilson  v.  Prescott,  62 
Me.  115;  Young  v.  Young,  36  Me.  133. 

Massachusetts.  —  Elliott  v.  Stone,  12  Cush. 
(Mass.)  174;  Sprague  v.  Quinn.  108  Mass.  553'; 
Currier  v.  Jordan,  117  Mass.  260. 

Michigan.  —  Huntington  v.  Parkhurst,  87 
Mich.  38,  24  Am.  St.  Rep.  146;  Holmes  v. 
Wood,  88  Mich.  435;  Haines  v.  Beach,  90 
Mich.  563;    Le  Tourneau  v.  Smith,  53  Mich. 
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at  the  will  of  either  party,'  the  limitation  takes  effect  without  the  statutory 

notice  to  quit.  Termination  —  Where  the  act  of  the  landlord 

(6)  Notice  to  Tenant  of  Termmmon  demised  premlseS) 

showing  the  termjnano    o  ^a^y  ej  nt 

the  tenant  ^°ncLU^  further  notice  or  demand;*  but 

be  maintained  to  recovet  possess   n  ^  ^  red  m 

if  the  act  is  done  off  the  Pre™lseb'  "       f     remaining  in  possession.3 
order  to  render  him  *  as  a    ^  «        ITwill-  (?)  Care  of  Premises 

f.  INCIDENTS  ATTACHED  TO  lENANCIhS  A  s;under  an  implied 

A  tenant  at  will  as  well  as  a  tenant  for  h  e  or  y  fc      ^  volun_ 

agreement  to  use  the  premises  m  a ^tenant like  •  do£S  not  indude 

tary  act  unnecessarily  to  n iiure them.  WhUe  ,  the 
an  obligation  on  the  part  o  a  ten  a ^  the  emlses,  or  from  an 
^Z^^X  crelr  aaiiaebility  in  an  action  of  contract  for  a  wrong- 
ful  act  in  violation  of  it.*  tenancy  at  will  is  terminated  by  the  land- 

^MTrX.  fau.t  of  the  tenant,  the  tenant  ,s 

rent  by  a  tenant  at  will,  and  the  tenai  t  goe s        P         ^       Qther  t  . 

of  course  liable  for  the J  stipulate  ^      rent  d       he  t  maintain 

If  the  lessor  terminates  the  tenancy  ^  d     and  the  termma- 

an  action  for  rent  which  ^nd  if  the  teLnt  determines  the 

tion  of  the  tenancy  ■  '  and  on  the  othe ha ,  f ollowing  rent  day.8 

^^HlSfeSS^  rTntfre'eMs 
^J^SS^^^J^S^l.  no  estate  which 
he^ttnrLltrrrh^son^ndan  attempt  at  such  an  ass,gn- 
l  el   he  ps  a  ^  "boo,  W  a  .en      car,  <m  h    ,  ™  £  .  h— e  m.nne, 

W^'^S^W     bee  48         ™  May  ,  Rice,  .08  Mass.  5 
„o';  Ml  t!  Cullimo,.   2  C.  M.  &  R.  ■*>:     -  Am.  Rep.  3*^  ^  ^ 

a„Ihmake,lWe,!,of  s,i!in,1his;ermjal«S.h=     J  -';*;,,  ,    ,„        lease.  Talamo 

scs.  ?•»  s  ~  - " -  * *  ^cfe.^ fe„-%r. 

'1  Pinhorb      Sodsler.  8  Exch.  770t  Risins     -  ^^KJ^.  Feeley,  ,3*  Mass. 

*aSS&2Er-*§^«s-1*. ««  3*:  Bowe-s  c^        „ f«, 

^efa„,atwmh.!noHfh,asag.i„s,>t,«     b-j^  ^ori^SV  {^j.)  -fc^ 

landlord  to  authorise  of  establish .n  fc^«*»«*«>^^"£*<&?^ 
a  hospital  (or  iofectious  diseases.    Herse>  r.         »^  Michael  ».  Corns.  60  Conn.  300, 

Chaoin   ib2  Mass.  176-  .    ,       j  .        p„ri,Pc  „  Smilev,  56  Me.  174- 

So  a  tenant  at  will  of  a  farm  is  bound  to      Torbes  v.  Stnu  y.  xvnL 
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ment  or  grant  terminates  the  tenancy  at  will.1  But  the  general  doctrine  that 
the  making  of  a  lease  by  a  tenant  at  will  terminates  his  tenancy  and  converts 
him  into  a  disseizor  must  be  understood  with  the  qualification  that  it  has  that 
effect  only  at  the  election  of  the  landlord,  and  that  the  tenant  cannot  avail 
himself  of  it  to  avoid  the  payment  of  rent;58  and  if  the  landlord  recognizes  the 
assignee  of  a  tenant  at  will  as  his  tenant,  such  assignee  may  acquire  the  rights 
of  a  tenant  at  will.3 

(5)  Interference  with  Possession  of  Tenant  at  Will.  —  A  tenant  at  will  may 
maintain  an  action  for  interference  with  his  possession,  the  same  as  any  other 
tenant.* 

interference  by  Landlord.  —  At  common  law  the  landlord  could  at  any  time 
determine  the  tenancy  at  will,  and  therefore  such  a  tenant  could  not  maintain 
trespass  quare  clausum  fregit  against  the  landlord  for  an  interference  by  the 
latter  with  the  tenant's  possession,  as  any  act  by  the  landlord  for  which  he 
would  otherwise  be  liable  to  the  tenant  in  an  action  of  trespass  would  terminate 
the  tenancy.5  But  under  the  statutes  which  require  the  landlord  to  give 
notice  to  quit  in  order  to  terminate  the  tenancy,  it  is  not  competent  for  the 
landlord  to  enter  upon  the  premises  without  the  notice  to  quit  provided  for  by 
those  statutes;  and  consequently,  without  such  notice  to  quit,  and  also  after 
such  notice  and  before  the  term  for  which  it  was  given  has  expired,  the  tenant 
at  will  has  a  lawful  and  exclusive  possession,  not  only  against  a  stranger,  but 
also  against  the  landlord,  and  the  landlord  will  be  liable  to  the  tenant  in  tres- 
pass for  interference  therewith.6  This  principle,  of  course,  does  net  affect 
the  landlord's  right  of  entry  where  the  tenant  determines  the  estate  by  an 
actual  abandonment  of  the  possession,  by  an  alienation,  by  forfeiture  for 
waste,  or  by  other  act  which  determines  the  tenancy  at  will  by  operation  of 
law.7 

(6)  Rights  of  Tetiant  with  Respect  to  Removal  of  His  Property  and  Family. 
—  Where  the  landlord  terminates  the  tenancy,  the  tenant  at  will  is  entitled 
to  a  reasonable  time  in  which  to  remove  his  family  and  possessions,  and  not 
only  is  the  tenant  not  a  trespasser  in  the  exercise  of  this  right,  but  the  land- 
lord will  be  liable  to  him  if  he  disturbs  the  tenant  in  the  exercise  of  such 
right.8 

he  pays  the  rent  claimed.  Cunningham  v. 
Holton,  55  Me.  33. 

4.  Walker  v.  Sharpe,  14  Allen  (Mass,)  43. 

5.  Doe  v.  Turner,  7  M.  &  W.  226,  9  M.  &  W. 
643- 

6.  Maine.  —  Cunningham  v.  Horton,  57  Me. 
420;  Marden  v.  Jordan,  65  Me.  9;  Young  v. 
Young,  36  Me.  133. 

Massachusetts.  —  Dickinson  v.  Goodspeed,  8 
Cush.  (Mass.)  119;  Ashley  v.  Warner,  11  Gray 
(Mass.)  43. 

Texas.  —  Elliott  v.  State,  39  Tex.  Crim.  242. 
Utah.  —  Utah  Optical  Co  v.  Keith,  18  Utah 

464. 

7.  Dickinson  v.  Goodspeed,  8  Cush.  (Mass.) 
119. 

8.  Right  of  Egress  for  Removal  of  Goods  —  Eng- 
land.—  2  Black.  Com.  147;  Co.  Litt.,  §  69. 
Compare  Doe  v.  M'Kae,  10  B.  &  C.  721,  21  E. 
C.  L.  154. 

Maine.  —  Moore  v.  Boyd,  24  Me.  242;  Davis 
v.  Thompson,  13  Me.  209;  Thomes  p.  Moody, 
11  Me.  139;  Folsom  v.  Moore,  19  Me.  252; 
White  v.  Ehvell,  48  Me.  360,  77  Am.  Dec. 
231. 

Massachusetts.  —  Rising  v.  Stannard,  17 
Mass.  282;  Ellis  v.  Paige,  1  Pick.  (Mass.)  43. 

Rhode  Island.  —  Payton  v.  Sherburne,  -15  R.  I. 
213. 

Vermont.  —  Amsden  v.   Floyd,  60  Vt.  3S6. 
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1.  Estate  at  Will  Not  Assignable  —  Alabama. 
—  Cook  v.  Cook,  28  Ala.  660. 

California.  —  McLeran  v.  Benton,  73  Cal. 
329,  ?.  Am.  St.  Rep,  814. 

Georgia.  —  Park  v.  Tennille,  20  Ga.  ill. 

Illinois.  —  Packard  v.  Cleveland,  etc.,  R. 
Co.,  46  111.  App.  244. 

Maine.  —  Cunningham  v.  Holton,  55  Me.  33; 
Dingley  v.  Buffum,  57  Me.  381. 

Massachusetts.  —  King  v.  Lawson,  98  Mass. 
309;  Cooper  v.  Adams,  6  Cush.  (Mass.)  87. 

Michigan.  —  Shaw  v.  Mill,  79  Mich.  86. 

Missouri.  —  Meier  v.  Thiemann,  15  Mo. 
App.  307. 

New  York.  —  Landon  v.  Townshend,  120  N 
Y.  166. 

Ohio.  — Sa.y  v.  Stoddard,  27  Ohio  St.  478. 

Judicial  Sale.  —  As  the  interest  of  a  tenant  at 
will  is  not  assignable,  it  follows  of  course  that 
such  interest  is  not  subject  to  sale  on  execution, 
as  what  is  not  assignable  cannot  be  leviable. 
Park  v.  Tennille,  20  Ga.  111. 

2.  Cook  v.  Cook,  28  Ala.  660. 

3.  Recognition  of  Assignee  as  Tenant.  —  Lan- 
don v.  Townshend,  129  N.  Y.  166.  See  also 
King  v.  Lawson,  98  Mass.  309. 

Effect  of  Acceptance  of  Rent  from  Assignee.  — 
Although  a  tenancy  at  will  is  not  assignable, 
the  assignee  becomes  a  tenant  at  will  if  the 
landlord  sues  him  for  use  and  occupation  and 
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Kinds  of  Tenancies.  ^iV^ 

t.,  pptjfrat  —  Origin.  —  Periodical  tenancies, 
3.  Periodical  Tenancies-. ,  Is ^Nf^L    t^  tQ  period> 

which,  as  the  !e™;^'e^a  ^Z:  out  of  the  old  tenancies  at 
grew  at  an  early  date  by  judicial  and  in  order  to  obviate 

will,  which  were  attend with  many  11 nco ™e  ^  d  h 

these  the  courts  raised  an  impl  ed  tor     n  at  thePend  of  this  period  with- 

that  the  tenancy  could  become  an  established  doctrine 

out  previous  notice.1  1  Ins  Prmc*p',J  lInit°  d  states,  it  became  a  part  of  the 
in  England  before  the  settlement  of  the ■  Umted  ^utes  ^  q{  ^ 

common  law  of  the    atter  country    and  the  re  to  re         g         -n  the  uifed 
common.law  applicable  to  such  tenancies  are  eqi     y   I  F  ovisions.* 
States,  except  where  they  have  b fen_  abrogated  b^    ^^  jy^  ^ 

b.  CONTINUITY  OF  TENANCY.  up  continuity  of  the  term,  as  a.  con- 
tenancy  is  to  be  con^^-  regards  tl  e  c  ^  or  relet 
tinning  tenancy  for  the  seve :ral  pe  decisions  are  not  in  accord.  The 
ting  upon  the  expiration  of  each  period  the  .g  &  tenancy  f 
better  doctrine  seems  to  be  that  a  peno  springing  interest  arising 
tain  period  and  ^^5^^  the  tenant  occupies  for  a 
out  of  the  first  contract  and  _  Pf  cel  ot J> Dutation  from  the  time  past,  make 
number  of  periods,  these  periods,  by  ^mputat  on  .  of  each  new 
an  entire  tenancy  for  so  many  periods  a«           periods  past  and  also 

^/SA^^ 

A  periodical  tenancy  may,  of  course  be  creat       y         ^  ^  ^  y^  tQ 

fe^monthlo  Stf^^"    W"  "  iS  *  & 

j  Origin  of  Periodical  Tenancies.-4  Kent's     Gandy  %J«bb« ,9  B  \ 
Com  A"  ■  Black,  Com.  MS.  H4-    See      &  S&7^m  .  H&y  Fitzgibbon    Ir .  R.  4 

also  the  following  cases:  c    L       0   Doe  v.  Geekie,  5  Q-  «•  °4V  4° 

,«  « —  3  ffi SriS'a^S: 

(  /S8  of  Columbia.  -  Spalding       Hall,  6     T°™k6\nSBorman      Sandgren,  37  IU.  APP.  160. 

SESKi  KV  U  -P.  «/JS^£&&^ 

Hazelline  v  Colburn,  31  N.  H.  466.  J»ud s),  a  demise  {rom  year  t0  yeal 

New  York.  -  Laimbeer  v.  Taller,  (Supm  C  .  Vears-  ^ ^arconslitutes  a  distinct  tenancy  and 

Gen!  T.)  4  N.  V.  SuPP.  588;  Wilson     Taylor,  J*^*^.      d  therefore ■   1*  « 1  «  on 

8  Daly  IN.  Y.)  253.  _       f  fio  Wis  ,  against  the  tenant  for  a  breach  °«  *  B"P»™ °0f 

Wisconsin.  -  Brown  v.  Kayser,  6o  W^  Jntained  in  the  written  lease,  the  stalut  m 

Tenancies  from  year  to  yean    he  Dutrui  ^on  beg.n  tQ  run  from  the  end 

of  Columbia,  though  not  specifically  named  as  ^  t     breach  accruing  in  hat 

were  abrogated  bv  the  Act  of  July  4,  1864  U3  »  nQt  {rom  lhe  end  of  the  five  yea  s 

.    u   S.  Stat,  at  L.  383.  c.  243;  Comp.  Stat.  D.  ye    .    j;Xpress  Contract     England.  -W°od». 
C.  I894,  c  38,       4,  5).    Semmes  s  Case.  14  £  j  gixon  1  C. 

Ct3.^eof  Tenancy.^Co^-     4> ~  ^  t^nn  . 

792;  Cattley  ».  Arnold,  1  Johns.  &  H.  051,  ^    u.ys/,  Volume  XVIII. 
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periodical  tenancy  by  express  contract  the  habendum  should  be  from  period 
to  period,  as  from  year  to  year.1  period 

Option  to  Renew.  -  A  demise  for  a  certain  period,  together  with  an  option  for 
continuous  renewals,  does  not  create  a  periodical  tenancy  ■ 

statute  of  Frauds.  —  A  lease  from  year  to  year,  though  it  may  continue  for 
any  number  of  years,  on  failure  of  the  parties  to  terminate  it  by  proper  notice 
is  still  not  within  the  statute  of  frauds,  prohibiting  the  granting  of  leases  for 
more  than  one  year  by  parol.3  b         k  or 

(2)  By  Implication  —  (a)  Lease  for  Indefinite  Period  —  aa.  In  General  —  As  hereto 
fore  stated,  at  common  law  a  lease  for  an  indefinite  term  creates  in  its  incep- 
tion a  enancy  at  will.*  Fro.*  an  early  period,  however,  the  courts  have  held 
that  where  the  lessee  enters  into  possession  under  such  a  lease,  a  periodical 
tenancy  is  created  if  the  circumstances  are  such  that  an  agreement  for  a  yearly 
monthly  or  other  periodical  holding  may  be  presumed.5  Still  to  create  a 
Periodical  tenancy  under  a  general  occupancy,  there  must  be  something  more 
than  the  payment  of  rent,  when  such  payment  is  not  in  the  nature  of  a  periodi- 
cal rent;-  for  as  has  been  said,  the  existence  of  a  periodical  tenancy  is  implied 
from  periodical  payment  because  such  payments  cannot  be  accounted  for  on 
any  other  basis  than  as  payments  of  rent.7  """tea  ior  on 

Statutory  Provisions.  —  In  Indiana  the  statute  provides  that  all  general  ten- 


233;  Doe  v.  Geekie,  5  Q.  B.  841,  48  E.  C.  L.  841- 
Reg.  v.  Cliawton,  1  y.  B.  247,  41  E.  C.  L.  523-' 
Legg  v.  Strudwick,  2  Salk.  414. 

Canada.  —  Orser  v.  Vernon,  14  U.  C  C  P 
573- 

Connecticut.  —  Fox  v.  Nathans,  32  Conn.  351 
Massachusetts.  —  Dix  v.  Atkins,  130  Mass' 
171. 

Nebraska.  —  Brady  v.  Flint,  23  Neb.  785 
New  Jersey.  —  Finkelstein  v.  Herson,  55  N 
J.  L.  217. 

New  York.  —  Walley  v.  Radcliff,  n  Wend 
(N.  Y.)  22. 

Pennsylvania.  —  Lloyd  v.  Cozens,  2  Ashm 
(Pa.)  i3r. 

The  character  of  a  periodical  tenancy  thus 
created  is  not  affected  by  a  p-ovision  in  the 
lease  that  the  lessor  is  to  give  "  due  notice  " 
to  quit.  Simpson  v.  Masson,  (C.  PI.  Gen  T) 
11  Misc.  (N.  Y.)  351.  '  -/ 

A  lease  to  hold  from  the  first  day  of  April 
from  year  to  year,  so  long  as  both  lessor  and 
lessee  agree,  is  a  lease  merely  from  year  to 
year,  and  may  be  terminated,  on  proper  notice 
on  the  expiration  of  ihe  first  year.  Fox  v 
Nathans,  32  Conn.  348. 

1.  See  Alherstonew.  Bostock,  2  M.  &  G.  511, 
40  E.  C.  L.  489,  Doe  :-.  Smaridge,  7  Q.  B  957' 
&  C',  L-  9571  Cobb  Stokes,  8  East  358 : 
Diehl  v.  Lee,  (Pa.  i837)  9  Atl.  Rep.  865. 

A  lease  "  for  one  year  from  the  date  hereof 
and  so  on  fiom  year  to  year,"  has  been  held 
to  create  a  term  for  two  years  at  the  least 
Doe  v.  Green,  9  Ad.  &  El  658,  36  E.  C.  L  233' 
See  also  Cottee  v.  Richardson,  7  Exch.  143. 

And  a  lease  to  hold  "  not  for  one  year  only 
but  from  year  to  year,"  has  also  been  held  to 
create  a  tenancy  for  two  years  at  least  Denn 
v.  Cartright,  4  East  29. 

A  lease  containing  a  habendum  clause  for  a 
year,  the  beginning  and  ending  of  the  year 
being  specified,  and  coniaining  a  subsequent 
clause  providing  for  the  termination  of  the 
lease  on  six  months'  notice,  was  held  to  create 
in  its  inception  a  tenancy  from  vear  to  year 
which  could  be  terminated  only  onsix  months' 
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notice.  Brady  v.  Flint,  23  Neb.  785.  See  also 
Counier  v.  Morton,  9  U.  C.  Q.  B.  253. 

Still,  a  mere  provision  in  a  lease  for  six 
months'  notice  to  terminate  the  lease  does  not 
create  a  tenancy  from  year  to  year  so  as  to  re- 
quire (he  nolice  to  expire  with  some  year  of 
the  tenancy.    Doe  v.  Grafton,  16  Jur.  833. 

2.  Option  to  Renew.  —  Whetstone  v.  Davis  34 
Ind.  510;  Cure  v.  Crawford,  (Supm.  Ct.  Spec 
T.)  5  How.  Pr.  (N.  Y.)  293;  Crawford  v.  Mor- 
ns, 5  Gratt.  (Va.)  90. 

3.  Statute  of  Frauds.  —  Swan  v.  Clark,  80 
Ind.  57.    See  also  the  title  Statute  of  Frauds. 

4.  See  supra,  this  section,  Tenancy  at  Will. 

5.  England.  —  Willesden  v.  Paddington  3 
B-  *  S.  593,  113  E.  C.  L.  593;  Roe  v.  Lees, 
2  W.  Bl.  1171;  Richardson  v.  Langridge,  4 
Taunt.  128;  Towne  v.  Campbell,  3  C.  B.  921, 
54  E.  C.  L.  921;  Brayihvvayte  v.  Hitchcock  10 
M.  &  W.  497;  Doe  v.  Wood,  14  M.  &  W.  682- 
Reg.  v.  Norwich,  30  L.  T.  N.  S.  704. 

New  York.—  Jackson  v.  Wilsey,  9  Johns. 
(N.  Y.)  267;  Craske  v.  Christian  Union  Pub 
Co.,  17  Hun  (N.  Y.)  319. 

Pennsylvania.  —  Lesley  v.  Randolph.  4  Rawle 
(Pa.)  123;  Thomas  v.  Wright,  9  S.  &  R.  (Pa  ) 
87;  Hey  v.  McGraih,  81  Pa.  St.  310. 

6.  England.  —  Doe  v.  Wood,  14  M.  &  W.  682; 
Richardson  v.  Langridge,  4  Taunt.  128-  Wil- 
son v.  Abbott,  3  B.  &  C.  88,  10  E.  C.  L.  17- 
Righi  v.  Bawden,  3  East  278. 

New  York.  —  Jackson  v.  Rogers,  2  Cai.  Cas 
(N.  Y.)  314. 

Vermont.  —  Rich  v.  Bolton,  46  Vt.  84,  '14 
Am.  Rep.  615;  Sheldon  v.  Davey,  42  Vt.  637 
See  also  Chamberlin  v.  Donahue,  45  Vt.  '50. 

In  Richardson  v.  Langridge,  4  Taunt  128 
11  was  held  that  the  letting  of  a  shed  to  be  used 
as  a  stable,  for  the  dung  for  compensation 
created  a  tenancy  at  will  and  not  from  year  . 
to  year,  because  there  was  no  reservation  of 
rent  referable  to  a  year  or  any  aliquot  part  of 
a  year.  Compare  Boudette  v.  Pierce  50  Vt 
212. 

7.  Camden  v.  Batterbury,  5  C.  B.  N  S  808 
94  E.  C.  L.  808. 
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•    ar^  tn  he  d-emed  tenancies  from  year  to  year;1  whereas  in  other  j uris- 
r^?utes  hive 'provided  that  where  the  duration  of  the  tenancy  »  not 
tC  ed  the   ease  shall  be  valid  until  a  certain  day,  thereby  giving  to  such  a 
stated  the  lease  snai  vears.a    In  Louisiana  the  code  provides  that 

"JS  to  be  montiy  when  there  is  no  special  agreement  as  to 
fri  eSent  3    A?id  in  Missouri  it  is  provided  that  all  general  contracts  or 
its  extent.     ^    ieasine  renting,  or  occupation  of  stores,  shops,  houses 
agreements  for  the  leasing rent   g  ^  g  ^  ^  ^ 

\Zn  To  be tenancies from  month  to  month*  whereas  an  oral  lease  of  a  farm 

^<^£^™£^'°* p™  Rent-  -  where  a, tenant  is  in 

Mnd^  ^  lease  for  an  indefinite  teim,  or  under  a  general  permission 
possession  "  f^J^^L!  rent)  a  periodical  tenancy  is  thereby  created  « 
r  rnglh  of  Keying  periods  of  which  is  to  be  determined  by  the 
character  of  the  payments."7  navment  of  a  periodical  rent 

ex  tence  of  a  periodical  tenancy,  and  therefore  such  a  tenancy  will  not 

^«  rfS/te£S  preE  U  not  perse  evidence  from  which  a  tenancy 
from  year  to  year  can  be  inferred. 


1.  Indiana  Statute.  -  Telle  v.  Orth  75  Ind. 
2q8.  39  Am.  Rep.  147;  Swan  v.  Clark,  80  Ind. 
5?;  Coomler  v.  Hefner,  86  Ind.  108;  Barrett  v. 
Johnson,  2  Ind.  App.  25.  ,6>t!no.  fn, 

Tnerefore,  in  /wfcww  a  general  letting  for 
an  inJefinite  term  creates  a  tenancy  ^orn  yeai 
to  year,  and  not  from  monlh  to  month  hough 
a  rent  payable  monihly  is  reseived.  Elliott  v. 
Lone  City  Bank,  4  Ind.  App.  1*5!  Rothschild 
v  Williamson.  83  Ind.  387. 

In  Ross  z/.  Schneider,  30  Ind.  423.  U  was 
held  that  one  in  possession  of  a  farm,  under  a 
parol  agreement,  paying  taxes  and  such  rent 
as  the  landlord,  his  father,  asked,  for  no  defi- 
nite  time,  was  a  tenant  from  year  to  year. 

2.  Finkelsiein  v.  Herson,  55  N.J.  L..  217, 
Douglass  v.  Seiferd,  (Supm.  Ct.  App.  T.)  18 
Misc.  (N.  Y.)  188. 

3.  Louisiana  Statute.  -  Paquetel  v.  Gauche, 

11 1  Mhsour^Statute.  -  Rev.  Stat.  Mo.  (1899), 

§  Under  "this  statute  it  has  been  held  thai  a 
parol  lease  of  a  trad  of  nine  acres  in  a  city 
used  as  a  park,  on  which  were  situated  four 
buildings  used  respectively  as  a  saloon,  bowl- 
ing alley,  restaurant,  and  dance  hall  created 
merely  a  monthly  tenancy.  Wnhnell  v.  Pel- 
oid, 104  Mo.  409.  .  . 

This  staiute  applies  only  when  the  building 
is  let  eo  nomine,  or  is  the  essential  object  ot 
the  letting,  and  therefore  does  not  affect  a 
lease  of  land  the  building  upon  which  belongs 
to  the  lessee.    Delaney  v.  Flanagan,  41  Mo. 

^'TieVenbrun  v.  Tiefenbrun,  65  Mo.  App. 
253-  Davies  v.  Baldwin,  66  Mo.  App.  577; 
Cunningham  v.  Roush,  (Mo.  1900)  57  S.  W. 

Re£' General  Occupancy  and  Payment  of  Periodical 
Rent. —  Barlow  v.  Wainwrighl,  22  VI.  88,  52 
Am.  Dec.  79:  Silsby  v.  Allen,  43  Vt.  172; 
Birchall  v.  Reid,  35  U.  C.  Q.  B.  19;  Gougeon 
v.  Yuile,  26  L.  C.  Jur.  142. 

18  C.  of  L. — 13  x93 


Corporation  as  Lessor.  —  A  tenant  may  hold 
as  tenant  from  year  to  year  under  a  coipora- 
lion  and  such  a  tenancy  may  arise  by  occupa- 
tion and  the  payment  of  periodical  rent  Doe 
v.  Taniere,  12  Q.  B.  998,  64  E  C .  L.  998. 

7  Determination  of  Recurring  Periods  — Gen- 
eral   Rule  -England.  —  Doe    v.    Raflan,  6 

^Missouri.  —  Hoover  v.  Pacific  Oil  Co.,  41 
Mo.  App.  317;  Lehman  v.  Nolting,  56  Mo. 

A?NewYork.  -  Anderson  v.  Prindle ,  23  Wend 
(N.  Y.)  616;  Wilt  v.  New  York,  6  Robt.  (A.  * 

^Yearly  Rent  —  Tenancy  from  Year  to  Year.  — 

Tanton  v.  Van  Alstine.  24  111.  App.  405; 
Douglass  p.  Seifeid,  (Supm.  Cl  App.  T.)  18 
Misc!(N.  Y.)  188;  Birchall  v.  Reid,  35  U.  C. 

Q'auane9rly  Rent  -  Tenancy  from  Quarter  to 
Quarter.- Douglass  v.  Seiferd,  (Supm.  Ct. 
App  T.)  18  Misc.  (N.  Y.)  188. 

Monthly  Rent  -  Tenancy  from  Month  to  Month 
—  Illinois  —  Borman  v.  Sandgten,  37  HI-  App. 
160;  Schilling  v.  Klein,  41  1«.  App.  209;  Se- 
bastian v.  Hill,  51  HI.  App.  272. 

Minnesota.  -  Johnson    v.    Albertson,  51 

M^w/^V-Steffens  v.  Earl,  40  N.  J.  L. 

I3K  y'^-Vilson      Taylor,  8  Daly  (N. 

Y'¥elnsylvama.  —  Hollia  ».  Burns,  10c >  Pa.  St. 
208  45  Am.  Rep.  379;  Hess's  Estate  2  Woodvv. 
(Pa.)  339;  Wall  v.  Ullman,  2  Chest.  Co.  Rep. 

^Weekly  Bent  -  Tenancy  from  Week  to  Week.  - 
Douglass  v.  Seiferd,  (Supm.  Ct.  App.  T.)  18 

Waring  v.  Louisville,  etc.,  R.  Co.,  19  *ea. 
R7;  Reynolds  „.  Reynolds,  12   Ir.  Eq.  A 
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cc.  Occupation  under  Leases  Reserving  Periodical  Rents.  —  Where  a  lessee  enters 
into  possession  under  a  lease  of  indefinite  duration,  but  which  contains  a 
reservation  or  agreement  on  the  part  of  the  lessee  to  pay  a  periodical  rent  a 
periodical  tenancy  is  thereby  created  to  the  same  extent  as  in  case  of  a  per- 
missive occupation  and  the  payment  of  a  periodical  rent.1  And  the  duration 
of  the  recurring  periods  of  the  tenancy  depends  equally  upon  the  character  of 
the  rent  reserved.2 

Rent  Need  Not  Be  Paid  in  Money.  —  To  create  a  periodical  tenancy  arising  from  a 
stipulation  to  pay  a  periodical  rent,  the  rent  to  be  paid  need  not  be  in  money.3 

(b)  Occupation  under  Invalid  Leases  —  aa.  In  General.  —  Where  a  lessee  enters  into 
possession  under  an  invalid  lease  and  pays  a  periodical  rent,  a  periodical  ten- 
ancy is  created,  as  a  general  rule.4 

bb.  Leases  Invalid  under  Statute  of  Frauds.  —  The  question  as  to  the  creation 
of  periodical  tenancies  arising  from  occupation  and  payment  of  rent  under 
invalid  leases  has  chiefly  arisen  where  the  lease  or  agreement  for  a  lease  for  a 
term  of  years  was  invalid  by  reason  of  the  statute  of  frauds.5  The  provision 
of  a  statute  that  a  lease  not  complying  with  the  statute  shall  be  "  void  "  is 

301,  3  Bing.  N.  Cas.  508,  32  E.  C.  L.  226,  3 
Hodges  56,  6  L.  J.  C.  PI.  82. 
Monthly  Rent  —  Tenancy  from  Month  to  Month 

—  Minnesota.  —  Finch  v.  Moore,  50  Minn.  116. 

New  York.  —  Hungerford  v.  Wagoner,  5  N. 
Y.  App.  Div.  590;  Thomson  v.  Chick,  92  Hun 
(N.  Y.)  510;  Klingenstein  v.  Goldwasser, 
(Supm.  Ct.  App.  T.)  27  Misc.  (N.  Y.)  536. 

North  Carolina.  —  Branton  v.  O'Briant  ot 
N.  Car.  99.  '  VJ 

Pennsylvania.  —  Jones  v.  Kroll,  116  Pa.  St. 
85;  Hollis  v.  Burns,  100  Pa.  St.  206,  45  Am 
Rep.  379. 

Weekly  Rent  —  Tenancy  from  Week  to  Week.  — 

Jones  v.  Kroll,  116  Pa.  St.  85. 

3.  Rent  Need  Not  Be  Paid  in  Money.  —  Ganson 
v.  Baldwin,  93  Mich.  217;  Davies  v.  Baldwin 
66  Mo.  App.  577;  Thomas  v.  Wright.  9  S.  &  R. 
(Pa.)  87;  Hanchett  v.  Whiiney,  2  Aik.  (Vl.) 
240. 

4.  Lockwood  v.  Lockwood,  22  Conn.  425; 
Tiernan  v.  Johnson,  1  Mo.  43;  Farley  v  Mc- 
Keegan,  48  Neb.  237;  Kernochan  v.  Wilkens, 
3  N.  Y.  App.  Div.  596. 

Illustration  —  Lease  by  Married  Woman  Not 
Acknowledged.  —  Carli on  v.  Williams,  77  Cal. 
89,  11  Am.  St.  243. 

The  Terms  and  Conditions  of  the  Tenancy  are 
regulated  by  Ihe  provisionsof  the  invalid  lease 
in  all  other  respecls  than  iis  necessary  dura- 
tion. Kernochan  v.  Wilkens,  3  N.  Y  Add 
Div.  596. 

5.  Occupation  under  Leases  Within  Statute  of 
Frauds  —  England.  —  Cox  v.  Bern.  5  Bing.  185, 
15  E.  C.  L.  410;  Vincent  v.  Godson,  4  De  G* 
M.  &  G.  546;  Doe  v.  Bell,  5  T.  R.  471;  Doe  v 
Waits,  7  T.  R.  79;  Clayton  v.  Blakey,  8  T.  R. 
3;  Richardson  v.  Gifford,  1  Ad.  &  El.  52,  28 
E.  C.  L.  35;  Doe  v.  Collinge,  7  C.  B.  939,'  62 
E.  C.  L.  939;  Lee  v.  Smith,  9  Exch.  662;  Doe 
v.  Taniere,  12  Q.  B.  998,  64  E.  C.  L.  998;  Doe  v 
Moffati,  15  Q.  B.  257,  69  E.  C.  L.  257;  Tress  v. 
Savage,  4  El.  &  Bl.  36,  82  E.  C.  L.  36;  Martin 
v.  Smiih,  L.  R.  9  Exch.  50;  Doe  v.  Smith,  1 
M.  &  R.  137;  Mann  v.  Lovejoy,  R.  &  M.  355, 
21  E.  C.  L.  454;  Knight  v.  Benett,  3  Bing.  361,' 
13  E.  C.  L.  8;  Doer.  Amey,  12  Ad.  &  El.  476,  40 
E.  C.  L.  99;  Doe  v.  Foster,  3  C.  B.  215,  54  E.  C. 
L.  215;  Wood  v.  Beard.  2  Ex.  D.  30;  Chapman 
v.  Towner,  6  M.  &  W.  100;  Tress  v.  Savage,  4 
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1.  [ones  v.  Kroll,  116  Pa.  St.  85. 

2.  Yearly  Rent  —  Tenancy  from  Year  to  Year  — 

England.  —  Matter  of  Stroud,  8  C.  B.  502,  65 
E.  C.  L.  502;  Doe  v.  Watson,  8  L.  J.  K.  B.12; 
Pope  v.  Garliml,  4  Y.  &  C.  Exch  394;  Doe  v. 
Gardiner,  12  C.  B.  319,  74  E.  C.  L.  319;  Flor- 
ence v.  Rooinson,  24  L.  T.  N.  S.  705;  Roe  v. 
Lees,  2  W.  Bl.  1171. 

Canada.  —  McClenaghan  v.  Barker,  1  U  C 
Q.  B.  26. 

Kentucky.  —  Bell  v.  Norris,  79  Ky.  48. 

Michigan. — Fuller  v.  Sweet,  30  Mich.  237- 
Ganson  v.  Brliwin,  93  Mich.  217-  Judd  v 
Fairs,  53  Mich.  518. 

Missomi.  —  Davies  v.  Baldwin,  66  Mo.  App 
577- 

Nw  York.  —  Douglass  v.  Seiferd,  (Supm. 
Ct.  App.  T.)  18  Misc.  (M.  Y.)  188. 

Pennsylvania.  —  Hey  v.  McGrath,  81  Pa.  Si 
310;  Hsck  v.  Borda,  18  W.  N.  C.  (Pa.)  212. 

Vermont.  —  Silsby  v.  Allen,  43  Vt.  172;  Rich 
v.  B)lton,  46  Vt.  84,  14  Am.  Rep.  615;  Hall  v. 
Wadsworth,  28  Vt.  410. 

Wisconsin.  —  Beloil  Second  Nal.  Bank  v  O 
E.  Merrill  Co.,  69  Wis.  501. 

In  Bell  v.  Norris.  79  Ky.  48,  it  was  held  that 
where  there  was  no  proof  as  to  when  the  rent 
was  to  be  paid,  and  the  land  was  demised  to 
be  sown  in  wheat,  a  tenancy  from  year  to  year 
was  created. 

And  where  a  yearly  rent  is  reserved  the  fact 
that  Ihe  paymenis  thereon  are  made  quarterly 
monthly,  or  weekly  will  not  prevent  it  from 
being  a  reservaiion  of  a  yearlv  rent.  Ridgely 
v.  Stillwell,  25  Mo.  570;  Douglass  v.  Seiferd 
(Supm.  Ct.  App.  T.)  18  Misc.  (N.  Y)  188- 
Pation  v.  Axley,  5  Jones  L.  (50  N.  Car.)  440: 
Hey  v.  McGrath.  8r  Pa.  Si.  310;  LesleyV 
Randolph,  4  Ravvle  (Pa.)  123. 

It  has  been  held  also  that  a  genera1  Ielting 
without  limilation  as  10  time,  for  a  monthly 
rent,  created  prima  facie  a  tenancy  from  year 
to  year,  and  nol  from  month  lo  monih,  as  ii 
would  be  presumed  thai  the  monthly  payments 
were  10  be  made  wiih  respeel  to  a  yearly  rent 
Ridgely  v.  Stillwell,  25  Mo.  570.  Compare 
Jones  v.  Kroll,  116  Pa.  Si.  85. 

Quarterly  Rent  — Tenancy  from  Quarter  to 
Quarter.  —  Florence  v.  Robinson,  24  L.  T.  N 
S.  705.    See  also  Wilkinson  v.  Hall,  4  Scoti 
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u  a  with  hv  holding  the  lease  invalid  as  creating  a  tenancy 
sufficiently  tenancy  from  arising  by  entry  and 

for  years,  an d ^ will  no  P r  P  ^    h  ^  p     ldes  that  a 

paymen  of  rent    hereu ^  ^  ^  q{  ng  a  tenancy 

lease  not  in  compliance  tnerewu;  enters  into  possesslon 

at  will,  a  Periodical  tenancy  may  a n  e  MagsaeklUetts  has,  however,  abso- 
and  pays  ^PJ^^^'ction  of  the  statute  of  frauds  in  force  in  its  juns- 
lutely  rejected  th«  c,ons'™ct^nthe  statute  declares  that  leases  not  comply- 
diction,  ™d.h*?*el*^  cannot  become  estates  from  year 

ing  therewith  shall  be  estat esat  v  y  hat  akase  for  a  term  of 

to  year.*  In  ^f^r^^^^^tSttB  only  a  demise  at  first  for  one 
years  not  complying .with the  statute  const  t  ancy<4 

yeaLap^!s^J in^C^s^chnc  Us  ok  TENANcv.  -  In  determining 


El  &  Bl.  36.  82  E.  C.  L.  36;  Braythvvay.ej. 
Hitchcock  10  M.  &  W- 494;  Benneu^  Ireland, 
El  &  Bl.  &  El.  326,  96  E.  C.  L.  326.  Doe 
Weller  7  T.  R.  474;  Berrey  v.  Lindley,  3  M. 
&  G  498.  42  E.  C  L.  263  ;  Sauvage  v.  Dupu*, 
3  Taunt.  410;  Taylor  ».  Young,  6  L.  J.  K.  B. 

H  Canada.  -  Caverhill  Or  vis  "  U  C  C  P. 
392;  Sheldon  z/.  Sheldon,  22  U.C.Q.  B.  621, 
Gibboney  *.  Gibboney  36  U.  C.  Q.  B.  230, 
Davis  v.  McKinnon,  31  U.  C  Q.  B.  564. 

^tona.  -Singer  Mfg.  Co.  ».  Say  re ,75 
Ala.  270;  Crommelin  v.  Thiess  31  Ala.  412. 

Connecticut.-^^  Lockw«.d  22 
Conn.  425;  Larkin  *.  Avery  23  Conn-  304 
Strong  w.  Crosby,  21  Conn.  398,  Corbelt  ». 
Cochrane,  67  Conn.  570. 

G»r«a.  — Cody  v.  Quarterman,  12  Ga  386. 
See  also  Steininger  v.  Williams,  63  Ga.  475, 

Illinois.  -  Creighton  v.  Sanders  89  111. 
ur  Blake  w.  Kurrus,  41  M-  App.  562,  Sig- 
m  'nd  ».  Newspaper  Co.,  82  111  App.  178. 

Indiana.  -  Railsback  v.  Walke,  81  Ind.  409. 
Naph  v.  Berkmeir,  83  Ind.  536. 

Kentucky.  -  Roberts   ».  Tennell    3  J  B. 
Mon.(Ky^)  253;  Moreheat I,  Wagn,5B. 
Mon.  (Ky.)23o;  Phelps  ».  Nave,  ,  Ky.  L .  Rep. 
932;  Hauser  v.  Romer,  4  Ky.  L.  Rep.  • 
9  Maine.-  Irving  ».  Thomas,  18  Me.  418. 

SscAfewi.  -  Schneider  v  Lord,  62  Mich  14 
Morrill  ».  Mackman  24  Mich.  279;  Faller 
Sweet,  30  Mich.  237;  Huntington  7'.  I  arkhurst, 
87  Mich.  38,  24  Am.  St.  Rep.  146;  Coan  v. 
Mole  39  Mich.  454-    Compare  Huyser  v.  Chase, 

I3lwt-Delaney  v.  Flanagan,  41 Mo 
Ann  651,  Kerr  v.  Clark,  19  Mo.  132;  Wuhnell 
.PPeU0la,  17  Mo.  App.  673,  Hoover  v.  Pacific 
Oil  Co.,  41  Mo.  App  317:  Hitt  Greeser,  71 
Mo  App.  206;  Hosli  v.  Yokel,  58  Mo.  App. 
69'.  Davies  v.  Baldwin,  66  Mo.  App.  577; 
Ridgley  v.  Stillwell,  28  Mo.  400; ;  Vegely  v 
Robinson,  20  Mo.  App.  199;  ™"*™S 
Tiefenbrun,  65  Mo.  App.  253:  P^fic  ^XPAr"S 
Co.  v.  Tyler  Office  Fixture  Co.,  72  Mo.  App. 

I5A>^r^.-Friedhoff  v.  Smith,  13  Neb.  5. 
See  also  Dewey  v.  Payne,  19  Neb.  54°. 

New  Jersey.  —  Drake  ».  Newton,  23  N.  J.  L. 

tXA>,W  Kw*.-  Schuyler :  ir  Leggelt  a  Cow. 
IN  Y.)66o;  Thomas  7/.  Nelson,  69  N.  Y.  lis, 
People  v.  Rickert,  8  Cow.  (N  Y.)  228;  Greton 
»  Smith  «  N  Y.  245;  Laughran  v.  Smith,  75 
N  \ \  loi3i/r  Jng  11  Hun  (N.  Y.)  3";  Geiger 


v  Braun,  6  Daly  (N.  Y.)  506;  Reeder  v.  Sayre 
70  N  Y.  180,  affirming  26  Am.  Rep.  507,  0 
Hun  (N.  Y.)  562;  Fougera  v.  Cohn,  43  Hun 
m  Y  )  454;  Craske  v.  Christian  Union  1  ub. 
Co.,  17  Hun  (N.  Y.)  319;  Coudert  v.  Cohn,  118 
N  Y  309,  16  Am.  St.  Rep.  761;  Lounsbery  v. 
Snyder,  31  N.  Y.  514;  Dorr  v.  Barney  12  Hun 
(N  Y)  259;  Taggard  v.  Roosevelt,  2  E  V. 
Smi.h  N.  Y  )  xoorUnglish  v.  Marvin,_i28  N. 
Y  so  See,  however,  Prial  v.  Entwistle ,10 
Daly  (N.  Y.)  398;  Smith  v.  Genet,  (City  Ct. 
GenyT.)2Ci.yCt.(N.Y.)88 

OAw.  — Baltimore,  etc.,  R.  Co.  v.  West  57 
Ohio  St.  161.  citing  12  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  738  et  seq.;  Dennis ;  v  Han- 
son, 12  Ohio  Cir.  Ct.  445,  5  Ohio  Cir.  Dec. 

^Oregon.-  Williams  v.  Ackerman,  8  Oregon 
405-  Garrett  v.  Clark,  5  Oregon  464;  Rosen- 
blat  v.  Perkins,  18  Oregon  i<6. 

Wa.  -  Dnmn  ».  Rothermel,  112  Pa. 
St  272-  McDowell  v.  Simpson,  3  Watts  (Pa.) 
129,  27  Am.  Dec.  338;  Magaw  v.  Cannon  3 
Watts  (Pa.)  139;  Loran's  Estate,  10  Pa.  Co. 
^ta"5S54\   sto/eV  v,  Cadwallader,  2  Penny. 

(I Vnode island. -Thurber  ».  Dwyer,  10  R.  I. 

'** South  Carolina.  -  Hellams  v.  Patton,  44  S. 

^Tefnessee.  -  Shepherd  z>.  Cummings  1 
Coldw.  (Tenn.)  354-  Compare  Porter  v.  Gor- 
don 1  Yerg.  (Tenn.)  100. 

^r«w«/  -Barlow  ».  Wainwnght,  22  Vt 
88  52  Am.  Dec.  79;  Hall  *.  Wadsworth,  28 
Vt.  410;  Silsby  v.  Allen,  43  Vt.  172. 
VLi«f».-KopUtx  W.  Gustavus,  48  Wis  48. 
Tress  v.  Savage,  4  El.  &  BL  36,  82  E  C. 
L  36-  Clay.on  v.  Blakey,  8  T.  R.  3;  Caverhill 
v.  Orvis,  12  U.  C.  C.  P.  392. 

2.  -  Clayton  p.  Blakey,  8  T.  R.  3, 

Doe  v  Bell,  5  T.  R.  471-  ^ 
°  &SJ?tfri/f-  Larkin  v.  Avery,  23  Conn. 

3ILrS,«.  -  Cody  v.  Quarterman,  12  Ga.  386. 

Missouri. -D^cy  v.   Flanagan,  41  Mo. 
App  651;  Kerr  v.  Clark,  19  Mo.  13a. 
Pwl  Carolina.  -  Hellams  ».  Patton,  44  S. 

C"y£jLt.-  Barlow  r.  Wainwright,  22  Vt. 

8S3.5MisTachDurettI%ule.-F^      r.   Paige,  . 

Pi4kR(eva|tat%.(x893),Pn8f-20,^I-3; 
Stewart  v.  Apel,  4  Houst.  (Del.)  314. 
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Periodical  Tenancies. 


the  terms  of  the  periodical  tenancy  created  by  the  entry  and  payment  of  rent 
reference  may  be  had  to  the  invalid  lease,  and  the  lessee  becomes  bound  by 
all  stipulations  therein  applicable  to  a  periodical  tenancy.1  And  this  is  true 
though  the  statute  expressly  provides  that  leases  not  in  compliance  therewith 
shall  be  void.2  It  has  therefore  been  held  that  the  periodical  tenancy  aris- 
ing m  such  cases  terminates  upon  the  expiration  of  the  term  of  the  parol 
demise,  without  the  necessity  of  a  notice  to  quit.3  So  also  the  stipulation  in 
the  invalid  lease  as  to  the  amount  of  rent  is  binding  upon  the  lessee.4 

^Necessity  for  Entry  by  Lessee.  —  Before  a  periodical  tenancy  can  arise  out 
of  an  invalid  lease  for  a  term  of  years,  it  is  of  course  necessary  that  the  lessee 
shall  have  entered  into  possession.* 

«  Necessity  for  Payment  of  Rent.  —  It  has  been  held  that  a  periodical  tenancy 
-may  be  implied  from  occupation  under  a  lease  void  by  the  statute  of  frauds 
though  no  rent  has  actually  been  paid  thereunder.6  Still,  something  more 
than  the  mere  entry  into  possession  by  the  lessee  is  required  to  create  the 
periodical  tenancy.'  As  the  tenancy  arises  from  the  implied  intention  of  the 
parties,  there  must  be  something  from  which  it  may  be  inferred,  something 
which  tends  to  show  that  it  is  within  the  intention  of  the  parties,  such  as  a 
promise  to  pay  and  a  purpose  manifest  to  accept  a  portion  of  the  periodical 
rent  provided  for  by  the  invalid  lease.  Such  payment  and  receipt  constitute 
evidence  from  which  the  periodical  tenancy  is  implied,  and  without  explanation 
to  the  contrary  are  controlling  evidence  for  that  purpose  8 

ff.  Recurring  Periods  of  Tenancy.  —  The  question  whether  the  periodical 
tenancy  arising  from  entry  and  payment  of  a  periodical  rent  under  an  invalid 
lease  is  a  tenancy  from  year  to  year,  or  from  quarter  to  quarter,  or  month  to 
month,  etc.,  depends  upon  the  nature  of  the  rent  paid.  If  it  is  paid  as  a 
yearly  rent,  even  though  the  payments  may  be  made  monthly  or  quarterly  a 
tenancy  from  year  to  year  is  created,"  whereas  if  it  is  paid  as  a  quarterly  or 

tn  V  Te™sTof  Tenancy  Established  by  Reference        4.  Rent.  -  Lock  wood  v.  Lock  wood  22  Conn 

to  Invalid  Lease-  England  -  Lee  v.  Smith,  g      425;  Schneider  v.  Lord,  62  Mich  141 

Lxch.  665 ;  Bolton  v  Tomlin,  5  Ad.  &  El.  856,        5.  Necessity  for  Entry  by  Lessee  -  Pacific  Ex- 

E«h  L   I    R  n  h?i        t  i  43  L>  J'  App-  I5I;  Wilder  *  Stace'  61  Hun  (N.  Y.)  233; 

El  &  Bl'  6  82 9f  r  f  5*k   nSS     \aVage'  4  ^mith  v-  Genet'  (City  Ct-  Gen-  T-)  2 City  Ct.  (N 

iBine   J.6  it  F  "  C  F    It'  n0'  *'  Y,)  88>    In  the  case  first  cited-  where  the  lessee 

R  Ar    Doe  J  SmiPh  ?°e  p-Bf''i  T"  en'ered  int0  a  Paro1  ^^ement  for  a  lease  of 

7.  Gifford  \  N    &  M  IS  Rlc_h«dson  a  building  in  a  city  for  a  term  of  years,  and 

Vb  n"    N  rVs  L  Vf  V  '  Sanders-  lts  servants  made  alterations  in  the  building, 

C?,f;/,'     cn    ';l      v ■  L>  354>  „  ^  and  the  name  of  the  lessee  was  painted  upon 

P  ?oo  tVman  I   Snar;    Tn'n  erIOrUpCVC-  'J?6  buiIding'  k  was  held  to  be  *  questioner 

KaaS i'v  White  10  n  r  >  P  f  C"  P>  'he  jury  whether  the  lessee  had  taken  P°sses- 

3^^  ^%^.  Sayre.  75  =Kon«^ff£ 

c„,_  Locked   ,  Lockwood,  22  \lT^^Sg^V.W^ 

IlUntu I    Donohue       Chicago  Bank  Note  olf      ^  ^  ^  *° 

%S  It^i  P^er  ,  B,ei,er,  r7  Barb.  (N.  son"  ^^7/^  Vr  HtUtt 
V.)  H9;  Reeder  v.  Sayre  70  N.  Y.  180,  26  Am.  Spitzmiller,  120  N.  Y.  37  Prial  ^  Entitle' 
Rep  567;  Laughran  v.  Smith,  75  N.  Y.  205.         to  Daly  (N  Y.)  308  tntwistle. 

Ohio  St~6i  CtC"  R-  C°-       WeSt'  57        8>  TaIamo  -  Spitzmiller,   I2G  N.   Y.  37- 

-  Thurber  ,  Dwyer  IO  R  I  *I  I0  A"d  ~ 

xnuiuer      unyer,  10  K.  1.      the  cases  cited  jk/;-*,  this  subsection,  0<-«//<7- 

Tetmesiee    —  Sh^nWH    .     r         •  ^on  under  Invalid  Leases  —  In  General. 

CoSr(Tenn.)3SP              Cumm.ngs,    ,  9  Yearly  Bent  -  ^W.  -  Doe  Taniere. 

2.Tress      S^age,  4  El.  &  Bl.  36,  82  E.  C.  ?&£ &  ^      ^       "8;  Ue  R  Smhh' 

8?  Tress  v.  Savage,  4  EI.  &  Bl.  36.  82  E.  C  B  ST*"  ~               McKinn°n'  31  U"  C" 

S  Mich  6^2  39  1  Hlnchman'      Huntington      Parkhurst.  87  Mich.  38.  24  Am.' 

S'-  ReP-  146;  Fuller  v.  Sweet,  30  Mich.  237; 
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monthly  rent,  a  tenancy  from  quarter  to  quarter,  or  month  to  month,  as  the 
case  may  be,  is  created  1  _         Gfnekal.  _  where  a  ten- 

<g  f^rSht^iSo^hitTease.  with  the  consent  of  his  land- 
f"^  and  continues  to  pay  a  periodical  rent,  the  law  implies  a  contract  for  a 
periodical  Tenant    Th2  rut  is  equally  applicable  as  m  other  cases  when 


Schneider  v.  Lord,  62  Mich.  141;  Brant  v. 

ViS  "  -SgeV,  Still-ell.  25  Mo.  570; 
Scutly-Murray.  34  Mo.  420  86  Am.  Dec.  116. 
Nebraska.-  Farley  v.  McKeegan,  48  Neb. 

23  New  York.  —  Laughran  p.  Smith,  75  N.  Y. 
205;  Kernochan  v.  Wilkens,  3  N.  Y.  App.  Div. 

^Pennsylvania.  -  Stover  v  Cadwallader  2 
Penny.  (Pa.)  124;  Damn  ».  Rothermel,  112  Pa. 

^' South  Carolina.  -  Hellams  v.  Patton,  44  S. 

^Wisconsin.-  Koplitz  ».  Gustavus,  48  Wis  48. 
Where  premises  are  leased  for  three  years  at 

a  rent  of  eight  hundred  dollars  yearly,  and  the 

lessee  agre°es  to  pay  the  rent  semiannually 
he  rent  is  not  semiannual,  but  annual;  and 
he  payment  of  four  hundred  dollars  at  the 

expiration  of  the  first  six  months  is  to  be  con- 
sidered a  part  of  the  yearly  rent,  and  not  a 
payment  for  a  specified  number  of  months. 
Irving  v.  Thomas,  18  Me.  418. 

1.  Illinois. -Creighton  v.  \ Sanders  89  III. 
W  Sigmund  v.  Newspaper  Co.,  82  111.  App. 
\n%-  Blake  v.  Kurrus,  41  I"-  App.  562.  Dono- 
hue  v.  Chicago  Bank  Note  Co.,  37  HI.  App. 
S52-  Sebastian  v.  Hill,  51  HI.  App.  272 

Missouri.  -  Lehman  v.  Nolting,  56  Mo.  App. 

^New  York.  —  Lawrence  v.  Hasbrouck, 
(Supm.  Ct.  App.  T.)  21  Misc.  (N.  Y.)  39:  Geiger 
v  Braun  6  Daly  (N.  Y.)  506;  Gilfoyle  v.  Cahill. 
(Supm  Ct  Appf|.)  l8  Misc.  (N.  Y.)  68;  Pnndle 
I  Anderson"  i9  Wend.  (N.  Y.)  39M  Wm  ». 
New  York,  6  Robt.  (N.  Y.)  44t;  Schloss  v 
Huber  (Supm.Ct.  App.  T.)  21  Misc.  (N.  Y.)  28. 
HUS:_Utah  L.  &  T.  Co.  v.  Garbutt,  6 

U2ahHolding  Over  -  England  -  Dougal 
McCarthy,  (1893)  I  Q.  B.  736;  Digby  ».  Atkin- 
son  4  Campb.  275;  Bishop  v.  Howard,  2  B.  S 
C    oo,  9  E.  C.  L.41;  Ponsford  *.  Abbott,  Cab. 

6  El  225;  Doe  w.  Watts,  7  T.  R.  79;  Hyatt  ^ 
Griffiths  17  Q.  B.  505,  79  F :.  C  L  505;  Finch 
v.  Miller,  5  C.  B.  428,  57  E  C  L  428  Doe- 
Morse,  1  B.  &  Ad.  365,  20  E  C.  L.  398,  Wyatt 
v  Cole,  36  L.  T.  N.  S.  613;  Doe  v  Smandge, 

7  Q.  B.  957,  53  E.  C  L.  957;  Bishop  ».  How- 
Id  3  Dowi.  &  R.  293;  Brown  v.  Storey,  r  M 
&  G.  ir7,  39  E.  C.  L.  372;  Doe  v.  Slennelt,  2 

E*CWa.  -  Johnston  w.  McLellan,  21  U.  C.  C. 
P.  304;  Manning  v.  Dever,  35  U.  C.  Q.  B.  294, 
Luke  v.  Wickliffe,  22  L.  C.  Jur.  41;  Doe  »■ 
Pelletier,  9  N.  Bruns.  33;  Doe  v.  Hughes,  19 
N.  Bruns.  368.  _     ,  n 

Arkansas.  — VAdinz  v.  Texas  Produce  Co., 

61  Ark.  377-  , 
California.  —  Stoppelkamp  v.    Mangeot,  42 

Cal.  316;  Sullivan  v.  Cary,  17  Cal.  80. 

Colorado.  —  Strousse  v.  Clear  Creek  Counly 

Bank,  9  Colo.  App.  478. 


District  of  Columbia.  —  Spalding  v.  Hall,  6 
D  C  123  wherein  the  common-law  Nrule  was 
stated  and  1  he  effect  of  the  statutory  change 
therein  was  discussed. 

Georgia.  —  Roberson  v.  Simons,  109  Ga  360. 
Illinois.  -  Hunt  v.  Morton,  18  111.  75 "..John- 
son v.  Foreman,  40  111.  App  456;  Baltimore, 
etc    R.  Co.  v.  Illinois  Cent.  R.  Co.,  137  HI.  9; 
Qui'nlan  v.  Bonte,  25  111.  At  p.  240. 

Indiana.  -  Burbank  v.  Dyer,  54  Ind.  392. 
Kansas.  —  Adams  Express  Co.  v.  McDonald, 

21  Ke&ntiuky'.  —  Miller  ».  Shackleford,  4  Dana 

(KI/S'—  Moshier  v.  Reding,  12  Me.  478. 
Maryland.  —  Hall  w.  Myers,  43  Md.  446- 
Minnesota.  —  Smith  w.  Bell,  44  Minn.  524; 
Gardner  7/.  Dakota  Counly,  21  Minn  33. 

Mississippi. -Love  v.  Law  57  Miss  596; 
Usher  v.  Moss,  50  Miss.  208;  Meal  v.  Allison, 

5°£«n-  -S.oops  *.  Devlin  16  Mo.  162; 
Constant  v.  Abell,  36  Mo.  174;  Hitt  v.  Greeser, 
71  Mo.  App.  206. 

Nebraska.  -  Critchfield  ».  Remaley,  21  Neb. 

11  New  Hampshire.  —  Leavitt  v.  Leavitt,  47  N. 

H  New  Jersey.  —  Den  v.  Adams,  12  N.  J.  L.  99; 
Townly  v.  Rutan,  20  N.  J.  L.  604. 

—  Gladwell  v.  Holcomb,  7  Ohio  Cir. 
Dec.  369;  Baltimore,  etc.,  R.  Co.  v.  West,  57 

^Pennsylvania.  —  Laguerenne  v.  Dougherty, 
«  Pa  St.  45;  Hemphill  ».  Flynn,  2  Pa.  St. 
l4f  Kaier4;'.  Leahy,  15  Pa.  Co.  Ct.  243; 
Phcenixville  v.  Walters,  147  Pa.  St :  501 . 
Hughes  v.  Lillibridge,  22  Pa.  Co.  Ct.  185. 

Rhode  Island.-  Providence  County  Sav. 
Bank  v.  Hall,  16  R.  I.  154-        „    ,  _ 

"•/A  CW^.-Fowke  P.  Beck  1  Spears 
L  (S  Car.)  291;  State  v.  Fort,  24  S.  Car.  519. 

"  Tennessee.  -  Hibbard  v  Newman  2  Baxt. 
(Tenn.)  285;  Noel  v.  McCrory,  7  Coldw. 
(Tenn.)  623. 

Vermont.  —  Amsden  *.  At  wood,  69  Vt.  527. 

68^  ^._Emerick  R  Tavener,  9  Gratt. 
(Va.)  224;  Williamson  v.  Paxton,  18  Gratt. 

{V'weVtS Virginia.-  Allen       Bartlett,  20  W. 

VyL«««.  -  Beloit  Second  Nat.  Bank  v  O 
E  Merrill  Co.,  69  Wis.  501;  Adler  v.  Mendel- 
Ton    74  Wis.  464;  Oilman  ,  Milwaukee,  31 
Wis  563;  Brown  v.  Kayser,  60  Wis.  1. 

Compare  German  State  Bank   v.  Herron, 
(Iowa  1900)  82  N.  W.  Rep  430. 

Holding  Over  by  Municipal  Corporation.  A 
mJnldpfl  corporation  Elding  over  after  the 
expiration  ot  its  lease  has  been  held  to  become 
a  tenant  from  year  to  year  the  same  as  an 
individual.  Gardner  J  Dakota  Counts  -1 
Minn  33-  Gilman  v.  Milwaukee,  31  Wis.  5^3- 
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the  tenancy  is  terminated  by  reason  of  the  expiration  of  the  estate  of  the 
lessor  and  the  tenant  holds  over  with  the  consent  of  the  remainderman.1 

bb.  Termination.  —  According  to  some  authorities  the  tenancy  so  created  can 
be  terminated  only  by  giving  the  notice  to  quit  required  to  terminate  all  gen- 
eral periodical  tenancies.3  In  some  cases,  however,  the  tenancy  thus  created 
has  been  spoken  of  as  a  tenancy  for  another  period  similar  to  that  for  which 
the  tenant  originally  held;  thus,  where  a  tenant  for  a  year  holds  over  with  the 
consent  of  the  landlord  he  becomes  a  tenant  for  another  year;3  and  though 
the  tenant  cannot  be  ousted  by  the  landlord  during  the  new  period.4  the  new 
tenancy  terminates  upon  the  expiration  of  such  new  period,  without  previous 
notice  to  quit,5  which  is  generally  required  to  terminate  a  strict  periodical 
tenancy.® 

cc.  Rebutting  Presumption  of  Periodical  Tenancy.  — The  presumption  of  the 
creation  of  a  periodical  tenancy,  from  holding  over  with  the  consent  of  the 
landlord  and  the  payment  and  receipt  of  rent,  is  a  presumption  of  law  merely 
and  not  conclusive  of  the  creation  of  such  a  tenancy,  and  it  is  competent  for 
the  parties  to  show  circumstances  that  repel  the  legal  implication  which  arises 
from  the  receipt  of  rent  unexplained.7  An  express  agreement  as  to  the  nature 
of  the  tenancy  in  case  the  tenant  should  hold  over  will,  of  course,  rebut  any 


In  Texas,  however,  it  has  been  held  that  the 
rule  was  not  applicable  to  a  municipal  cor- 
poration, as  ihe  law  would  not  imply  a  con- 
tract againsi  it.  San  Antonio  v.  Fiench,  80 
Tex.  575,  26  Am.  Si.  Rep.  763. 

1.  Holding  Over  with  Consent  of  Remainderman. 
—  London,  elc,  R.  Co.  v.  West,  L.  R.  2  C.  P. 
553;  Doe  v.  Watls,  7  T.  R.  79;  Doe  v.  Morse' 
1  B.  &  Ad.  365,  20  E.  C.  L.  39S;  Wyatt  v.  Cole, 
36  L.  T.  N.  S.  613;  Doe  v.  Somerville,  9  Dovvl. 
&  R.  100,  6  B.  &  C.  126,  13  E.  C.  L.  nS-  Jegon 
v.  Vivian,  L.  R.  1  C.  P.  9;  O'Keefe  v.  Walsh, 
8  L.  R.  Ir.  184;  Doe  v.  Watts,  7  T.  R  79- 
Ludford  v.  Barber,  1  T.  R.  86;  Smilh  v.  Wid- 
lake,  3  C.  P.  D.  10;  Buckworih  v.  Simpson  r 
C.  M.  &  R.  834.  F 

2.  Notice  to  Quit  Necessary  —  England.  —  Doe 
v.  Somerville,  6  B.  &  C.  126,  13  E.  C.  L.  118. 

Canada.  —  Luke  v.  Wickliffe,  22  L.  C  Tur 
41.  . 

District  of  Columbia.  —  Spalding  v.  Hall,  6 
D.  C.  123. 

Maryland.  —  Hall  v.  Myers,  43  Md.  446. 

Nebraska.  —  Criichfield  v.  Remalev.  21  Neb 
178.  " 

West  Virginia.  —  Allen  v.  Bartleit,  20  W 
Va.  46. 

Wisconsin.  —  Brown  v.  Kayser,  60  Wis.  1. 
See  also  infra,  this  subseciion,  Termination 
of  Periodical  Tenancy. 

3.  Colorado.  —  Zip'par  v.  Reppy,  15  Colo.  2£o 
New  York.  —  Rorbach  v.  Crosseii,  (Supm. 

Ct.  Gen  T.)  46  N.  V.  St.  Rep.  426;  Goldberg 
v.  Nuttier,  (Supm.  Ct.  App.  T.)  23  Misc  (N 
Y.)  116;  Dorr  v.  Barney,  12  Hun  (N  Y  )  250' 
Garrick  v.  Menut,  (N.  Y.  Ciiy  Ct.  Gen.  T.)  17 
N.  Y.  Supp.  455;  Johnson  v.  Doll,  (C.  PI  Gen 
T.)  11  Misc.  (N.  Y.)  345;  Schuyler  v.  Smilh,  51 
N.  Y.  309,  10  Am.  Rep.  609;  Cole  v.  Sanford 
77  Hun  (N.  Y.)  198;  Clarke  v.  Howland,  85  N* 
Y.  204;  Laughran  v.  Smith,  75  N.  Y.  205- 
Griffin  v.  Porawski,  (Supm.  Ct.  Gen.  T.)  44  N.' 
Y.  St.  Rep.  742;  Havnes  v.  Aldrich,  133  N  Y 
287,  28  Am.  St.  Rep.  636;  Gibbons  v.  Dayton' 
4  Hun  (N.  Y.)45i;  Thomson  v.  Chick,  92  Hun 
(N.  Y.)  510;  Adams  v.  Cohoes,  127  N.  Y.  175. 
Texas.  —  Baleman  v.  Maddox,  86  Tex.  546. 


In  South  Dakota  ii  has  been  held  that  where 
a  lenant  under  a  demise  for  a  year,  al  a  rent 
payable  monthly,  holds  over  for  two  years, 
paying  rent  according  to  the  demise,  the  ten- 
ancy thereby  creaied  is  a  tenancy  for  one  year 
and  so  continuing  with  each  year,  and  not  a 
tenancy  from  year  to  year.   Banbury  v.  Sherin, 
4  S.  Dak.  88.    The  statute  under  which  this 
case  was  decided  (Comp.  Laws  1887,  §  3741) 
provides  that  when  a  tenant  remains  in  pos 
session  of  leased  property  after  the  expiraiioi 
of  his  term,  and  the  lessor  accepts  rent,  "  tli; 
parties  are  presumed  to  have  renewed  tin 
hiring  on  ihe  same  terms  and  for  the  same 
time,  not  exceeding  one  year." 

4.  Zippar  v.  Reppy,  15  Colo.  260. 

5.  Rorbach  v.  Crossett,  (Supm.  Ct.  Gen.  T.) 
19  N.  Y.  Supp.  450;  Adams  v.  Cohoes,  53 
Hun  (N.  Y.)  260,  127  N.  Y.  175;  Gibbons  v. 
Dayton,  4  Hun  (N.  Y.)  451;  Thomson  v.  Chick, 
92  Hun  (N.  Y.)  510;  Gladwell  v.  Holcomb,  60 
Ohio  St.  427. 

6.  See  infra,  this  subsection,  Termination  of 
Periodical  Tenancy. 

7.  Rebutting  Presumption  of  Periodical  Tenancy 
—  England.  —  Doe  v.  Crago,  6  C.  B.  91,  60  E. 
C.  L.  91;  Finlay  v.  Bristol,  etc.,  R.  Co.,  7 
Exch.  417;  Jones  v.  Shears,  4  Ad.  &  El.  832 
31  E.  C.  L.  198;  Smith  v.  Widlake,  3  C.  P.  D. 
10;  Doe  v.  Morse,  1  B.  &  Ad.  365,  20  E.  C.  L. 
398;  Doe  v.  Tanier,  12  Q.  B.  1013,  64  E.  C.  L. 
1013. 

Canada.  —  Manning  v.  Dever,  35  U.  C.  Q.  B. 
294. 

Illinois.  —  Johnson  v.  Foreman,  40  111.  App. 

Kentucky.  —  Miller  v.  Shackleford,  4  Dana 
(Ky.)  278,  holding  that  a  periodical  tenancy 
would  not  be  implied  where  the  tenant  held 
over  claiming  the  premises  as  his  own. 
Minnesota.  —  Smith  v.  Bell,  44  Minn.  524. 
Nebraska.  —  Montgomery  v.  Willis,  45  Neb. 
434- 

Pennsylvania.  —  Wilcox   v.    Montour  Iron, 
etc.,  Co.,  147  Pa.  St.  540. 

Virginia.  —  Williamson  v.  Paxton,  18  Gratt. 

(Va.)  475. 
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Kinds  of  Tenanoies. 

preoption  of  an  ^^^^^^TB 
contained  in  the  lease  *  or  o therm  e         f     'another  year,  and  the  landlord 

2iK  £  ^sssX  ff^~E? to  a  lease  for    r  year' 

and  does  not  create  a  tenancy  from  year       ear  ^  over  h 

Holding  Over  P ending ,f  ^n^n^^S„s  f another  lease,  this  will,  o 

^^jffilSS^  "se  have  arlsen  in  favor  of 

whet?  the  tenant  holds  over  it  is  clonal  with  ^  ^ 

periodical  tenant  though  the  ™*™,ot  And  this  has  been  held  true  though 
and  intention  of  the  tenant  at  the  time       A  ^  ^  original  lease  that 

the  tenant  told  the  landlord  b  fore  t he  T    This     tional  right  of  the 

he  did  not  wish  the  premises  f^^Jf"^  however,  to  be  merely  one 
landlord  to  hold  the  tenant : ^^™|S^£or  holding  over,  and  not  a 

£fa  iSSffS^^-SS  even  b.  held  for  another  term  with- 

out  his  assent,  express  or  impbed.  Preceding  Tenancy -M  /- -Ge neral 

da.  Terms  of  Tenancy  as  Affected  by^  presumed  to  be  upon 

The  new  periodical  tenancy  created  by  ho  din   ove      v  stipulations 

Sesame  terL  as  the  preceding  tenancy  and  »  subject  t  ^ 

SngVneTenewed  period  the  landlord  cannot  mahe 

r  ...  c  „f  thp  original 


Okla.  260;  McPherson  a.  Norns,  13       y.  v 

B-,47o    >     ,  Harris  i"0  N.  Car.  408,  a  lease 
In  Harty  V   k  '  '    fvear  and  for  as  much 
was  expressed  to  be  for  a  ve^nd  to 

l0nger  aHSethataby ^  holding  ove"  beyond  the 
It  was  held  that  by  J  £    «        tenant  from 

£ gye-  so  «  ^  Quired  to  give  notice 
of  his  intention  to  quit.  Time  o£ 

Montgomery  a.  Willis,  45  4^ 

-Doe  a   Stennett   2  b sp.  717.  w_ 

(N6.^£,-lohnSor >a    Foreman    40  UL 

B^«o?i  V^Crory,  7  Cold.. 
(T^;S«.-The  Wisconsin  statute  (Stat 


year  to  year  upon  the  terms  of  the  original 
lease."    Beloit  Second  Nat.  Bank  a.  u. 
Merrill  Co.,  69  Wis.  501. 

7  Smith  a.  Bell,  44  Minn.  524. 

8.  See  .Vw,  this  title,  ^lJu>g  Ov^ 

9.  Ibbs  a.  Richardson,  9  Ad.  &  E';  °f'8,32 
F  C  L  30i-  Tones  w.  Shears,  4  Ad.  &  El.  832. 
«'  F  C  L    io8-  Waring  a.  King,  8  M.  &  W. 

mons  a.  Scuddrr,  "5  Mass  gy. 

10  Terms  of  Tenancy  as  Attectea  Dy  ie„  Mr 
Preceding  Tenancy- ^  d  \  £ 

»  ffilinfton -  Jfaunrers;  1%.  R.  46; 
landers J  Ka  ndl,  I  F.  &  F.  3S6;  Thomas  a 
Sanders  v_  Grlffilhs,  17 

Packer.  I  H.  «  «•  o  >  WaUiss  v.  Btoad- 

Q-  B-  5°a5h  *  El  877  31  E  C  L.  215:  Hutton 
bent,  4  Ad.  &  El.  877.  3^-  .  ?      q  b 

Warren,  2  Gale ,71;  Doe  a. Geek.e,  5  a 

It"  Ed  123  Digby  a  Atkinson,  4  Campb  275! 
Bridges  a3'Pols,yx7  C  B.  N.  S.  3U.  i»  E.  C 
L'J't«^.  -Belding  a.  Texas  Produce  Co.. 

ApJ?'  47S;-    /      Racon  a  Brown,  9  Conn.  335- 
Connecticut.  —  Bacon  7 .  d  r       ,  y 

(Mass.)  332  .neider  p.  Lord.  62  Mich.  141. 

ES.  -Gardner  I  Dakota  County,  .1 
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lit  expired  leased  *  dUti6S  0"  ***  Part  °f  tHe  tCnant  not  by 
Stipulations  Inconsistent  with  Periodical  Tenancy.  —  Covenants  or  stipulations  in  the 
origmal  lease  inconsistent  with  a  periodical  tenancy  do  not  affect  the  periodical 
tenancy  created  by  the  tenant's  holding  over  with  the  consent  of  the  Cord  » 
W  Change  «■  Terms  of  Original  Lease.  -  The  landlord  and  the  tenant  may  of 
course  enter  into  a  contract  whereby  the  terms  of  the  original  tenancy  maJ  be 
changed,'  Still,  a  mere  offer  by  a  landlord,  made  after  the  expiraUon  of'  the 
term  of  a  written  lease,  to  grant  a  new  lease,  and  a  conditional  agreement  on 
the  part  of  the  tenant  to  accept  such  offer,  do  not  constitute  an  agreement  for 
a  new  lease,  preventing  the  application  of  the  terms  and  conditions  of  the  old 
lease  to  a  tenancy  from  year  to  year  created  by  the  tenant's  remaining  n  pos 
session  and  the  landlord  s  receiving  rent.4  k  pos 

Notice  of  Change  in  Terms  of  Original  Lease.  —  If  the  landlord  notifies  the  lessee 
before  the  beginning  of  the  new  tenancy  that  the  terms  of  the  original  tenancy 
will  be  changed  in  a  certain  respect,  such  as  that  an  increased  rent  will  be 
required,  to  the > extent  of  such  change  the  terms  of  the  original  I  ase  do  not 
apply,  as  it  will  be  held  that  the  tenant  assented  to  the  change  «  but  he 
original  lease  is  applicable  in  all  other  respects  6  flange  ,     Dut  tfte 

ee.  Assent  of  Landlord  to  Holding  Over.  —  Of  course  a  tenant  h«UJn„ 
after  the  expiration  of  his  tenancy  cannot  claim  the  right o p  riodicll  te" 
ant  unless  the  holding  over  is  with  the  consent  of  the  kndlor^    Such  con-" 


Mississippi.  — Love  v.  Law,  57  Miss.  596- 
Usher  v.  Moss,  50  Miss.  208.  ' 

Missouri.  —  Hunt  v.  Bailey,  39  Mo  257- 
Haeussler?/.  Holman  Paper  Box  Co  49  Mo 
App.  631;  Finney  v.  St.  Louis,  39  Mo.  177' 
Qmnelte  v  Carpenter,  35  Mo.  502;  Bircher  v. 
Parker,  40  Mo.  118. 
New  York.  —  Schuyler  v.  Smith,  51  N  Y 
X,MAm\Rep-  6°9:  Webber  v.  Shearman.  3' 
n  %  V\  5*7;  TConway  »•  Starkweather,  1 
Den.  (N  Y.)  113;  Johnson  v.  Doll.  (C.  PI.  Gen. 
T.)  11  M,sc  (N.  Y.)345;  Coatsworth  v.  Ray 
(Supm.  Ct.  Spec.  T.)  52  N.  Y.  Supp.  498 

Pennsylvania.  -  Phillips  v.  Monges,  4  VVhart. 
(Pa.)  226;  Hughes  v.  Lillibridge,  22  Pa.  Co 
Ct.  185;  Laguerenne  v.  Dougherty  %^  Pa 
St.  45. 

Tennessee.  — }H0t\   v.    McCrory,   7  Coldw. 

(Tenn.)  623. 

Vermont.  —  Amsden  v.  Atwood,  69  Vt  w 
West  Virginia.  -  Allen  v.  Bartlett,  20  W 

Va.  40. 

Stipulations  for  the  Cultivation  of  the  Land  de- 
mised on  a  specific  system  are  applicable  to 
he  tenancy  from  year  to  year,  Tooker  v.  Smith, 
1  H.  &  N.  736;  Roe  v.  Ward,  1  H.  Rl.  97-  such 
as  covenants  against  taking  successive  crops 
from  the  same  land,  Doe  v.  Amey,  12  Ad  & 
h.1.  476,  40  E.  C.  L.  99. 

A  stipulation  that  the  tenant  shall  leave  all 
manure  upon  the  farm  at  the  end  of  his  ten 
ancy  is  applicable  to  the  lenancy  from  year  to 
year     Roberts  v.  Barker,  1  Cromp.  &  \\  S08 
1.  Amsden  v.  Atwood,  69  Vt  527 
Termination  of  Lessor's  Estate  -  Ignorance  of 
Remainderman  of  Term  of  Lease -  Custom  of 
Country.  -  Where  the  tenancy  arises  from  the 
holding  over  by  the  tenant  after  the  termina- 
tion of  his  tenancy  by  the  termination  of  his 
lessors  estate,  and  nothing  passes  between 
the  tenant  and  the  new  landlord  in  regard  to 
the  new  tenancy  except  the  payment  and  re- 
ceipt of  rem,  the  new  landlord  is  not  bound  by 
a  stipulation  contained  in  the  original  lease  of 
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which  he  was  in  fact  ignorant,  and  which  was 
not  according  to  the  custom  of  the  country 
Oakley  v.  Monck,  L.  R.  j  Exch.  159.  Here 
the  stipulation  held  not  binding  upon  the  new 
landlord  was  one  to  permit  the  tenant  to  re- 
move all  fruit  trees  from  the  premises,  or  to 
pay  their  value. 

2.  Kusel  v.  Watson,  11  Ch.  D.  133-  Tooker 
v.  Smith  1  H.  &  N.  732;  Martin  v.  Smith,  L. 

00  t  •  50;  Bovves  v-  Cro11-  6E1-  &  EH-  264, 
00  h..  C.  L.  264. 

3.  A  tenant  under  a  written  lease  for  a  year 
agreed  verbally  to  give  up  possession  on  a 
weeks  nonce  if  the  landlord  could  sell  the 
property.  He  remained  in  possession  after 
the  termination  of  the  lease,  and  the  landlord 
gave  him  notice  to  quit  at  the  termination 
of  the  third  quarter  in  the  second  year  It 
was  held  that  the  verbal  agreement  formed 
part  of  the  terms  under  which  the  tenant  re- 
mained in  possession,  and  that  the  tenancy 
was  properly  determined  by  the  notice.  Ext 
Cole,  7  N.  Bruns.  539.  r' 

4.  Gardner  v.  Dakota  County,  21  Minn  33 

5.  Notice  of  Change  of  Terms  in  Original  Lease 
—  Roberts  v.  Hayward,  3  C.  &  P.  432,  14  E. 
C.  L.  381;  Sturdee  v.  Merritt,  5  N.  Bruns.  641- 
Gardner  v.  Dakota  County,  21  Minn.  33.  See 
also  Power  v.  Smith,  1  Dowl.  &  R.  490.' 

6.  Digby  v.  Atkinson,  4  Campb.  275-  Coats- 
worth  v.  Ray,  (Supm.  Ct.  Spec.  T  )  52  N  Y 
Supp.  498. 

7.  Cairo,  etc.,  R.  Co.  v.  Wiggins  Ferry  Co 
83  111  230;  Chicago,  etc.,  R.  Co.  v.  Perkins,  12 
Ind.  App.  131;  Adams  Express  Co.  v.  McDon- 
ald, 21  Kan.  680;  Neal  v.  Cornwall,  7  Ky  L 
Rep.  754;  Gladwell  v.  Holcomb,  60  Ohio  St 
427. 

A  notice  to  D.  to  quit  the  premises  "  where 
on  you  live,  which  you  have  held  under  me 
and  your  term  wherein  has  expired,"  contains 
no  admission  that  D.  is  a  tenant  for  the  year 
following  the  expiration  of  his  lease.  Adams 
v.  Decker,  11  N.  J.  L.  84. 
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ont  however  may  be  implied,  as  from  the  mere  payment  and  receipt  of  a 
Z  ndical  rent  orTrom  long  acquiescence  in  the  tenant's  possession,'  though 
Lch ^receipi fanS  payment,  Is  heretofore  stated,  are  not  conclusive  evidence  of 

*e;r~«^^^  -id  that  the  ^iestion  whr fher  a  tenra?o 

holdin-  over  with  the  consent  of  his  landlord  becomes  a  tenant  from  year  to 
holding  over  wiui  f  nth  to  month,  depends  upon  the 

year,  from  quarter  to  quart*r!  °J  Ir°™       th   intenti0n  of  the  parties  should 
^  found  a°  atTand  he"  jury  shtld  ^nto'Snsideration  "the  character 
bf  /i °Uni„p  t    the  Sse  desired  to  be  made  of  it,  and  the  times  when  the  rent 
r llFZSd*    S till  a  presumption  in  regard  to  the  recurring  periods  arises 

From  the" charact     of  the  preceding  tenancy  and  the  nature  of  the  ren 
from  the  character  o  y  b  &  term  q{  and  the  t 

reS6^ed  wal  a  yearly  rent  t hough  payable  in  periods  of  less  than  a  year  and 
£f tenant  pays  ren/according  to  the  lease  a  tenancy  rom 

^  vLhs  oresumed-1  whereas,  on  the  other  hand,  if  the  original  lease 
76    for  /     iod Pless  than  a  as  for  a  quarter  or  a  month,  and  the  tenant 

hoTd  over  and  pays  a  qua  terly  or  monthly  rent,  a  tenancy  from  quarter  to 
quar  er  or  from  month  to"  month,  as  the  case  may  be,  is  created,*  irrespective 


1.  Cornish  v.  Stubbs,  L.  R.  5  C.  P.  334! 
Johnston  v.  McLellan,  21  U.  C.  C.  P.  304; 
Kleespies  v.  McKenzie,  12  Ind.  App.  404;  Neal 
v  Cornwall,  7  Ky.  L.  Rep.  754;  Moshier  Red- 
ing, 12  Me.  478;  Clapp  v.  Paine,  18  Me  264; 
Adams  v.  Decker,  11  N.  J.  L.  84:  Providence 
County  Sav.  Bank  v.  Hall,  16  R.  I.  i54;  Ams- 
den  v,  Atvvood,  67  Vt.  289. 

2.  Condon  v.  Barr,  47  N.  J.  L;  113,  54  Am. 
Rep.  121.  See  supra,  this  subsection,  Rebutting 
Presumption  of  Periodical  Tenancy. 

3  Wilhnell  v.  Petzold,  17  Mo.  App.  669. 

4  Yearly  Rent  —  England.  —  London,  etc., 
R.  Co.  v.  West.  L.  R.  2  C.  P.  553;  Doe  v 
Somerville,  9  Dowl.  &  R.  100;  Dougal  v.  Mc- 
Carthy, (1893)  1  Q-  B.  736. 

Canada.  —  McPherson  v.  Norns,  13  U.  C.  y. 
B  472-  Tohnston  v.  McLellan,  21  U.  C.  U 
304 /  Luke  p.  Wickliffe,  22  L.  C.  Jar.  41;  Man- 
ning v.  Dever,  35  U.  C.  Q.  B.  294;  Doe  w.  Pel- 
letier,  9  N.  Bruns.  33-  "  r 

Arkansas.  —  Belding  w.  Texas  Produce  Co., 

61  Ark.  377-  ,  „„ 

California.  —  Stoppelkamp  v.  Mangeot,  42 

Cal.  316.  ,  IT  , 

OifMrf  0/  Columbia.  —  Spalding  w.  Hall,  0 

D.  C.  123.  _„        „  . 

Illinois.  —  Hunt  e/.  Morton,  18  111.  75;  <J^n- 
lan  v.  Bonte,  25  111.  App.  240;  Baltimore  etc., 
R.  Co.  v.  Illinois  Cent.  R.  Co.,  137  HI.  9;  J°nn" 
son  v.  Foreman,  40  111.  App.  456.  _ 

Indiana.  —  Kleespies  v.  McKenzie,  12  Ind. 

Kansas.  —  Adams  Express  Co.  v.  McDonald, 
21  Kan.  680;  Intfen  v.  Foster,  8  Kan.  App.  33&. 
Kentucky.  —  Miller  v.  Shackleford,  4  Dana 

(KI/Lw.'— Moshier  v.  Reding,  12  Me.  478; 
Stock  well  v.  Marks,  17  Me.  455,  35  Am.  Dec. 
266;  Clapp  v.  Paine,  18  Me.  264. 

Maryland.  —  Hall  v.  Myers,  43  Md.  446. 

Michigan.  —  Schneider  v.  Lord,  62  Mich.  141. 

Minnesota.  —  Smith  Bell,  44  Minn.  524; 
Gardner  v.  Dakota  County,  21  Minn.  33. 
Compare  Backus  0.  Sternberg,  59  Minn.  403. 

Mississippi.  —  Usher  z>.  Moss,  50  Miss.  208; 
Love  v.  Law,  57  Miss.  596. 


Missouri.  —  Stoops  v.  Devlin,  16  Mo.  162; 
Constant  v.  Abell,  36  Mo.  174- 

Nebraska.  —  Critchfield  0.  Remaley,  21  Neb. 
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New  Jersey.  —  Den  w.  Adams,  12  N.  J.  L.  99; 
Townly  v.  Rutan,  20  N.  J.  L.  604. 

Afew  Fori.  —  Schloss  ».  Huber,  (Supm.  Ci. 
App.  T.)  21  Misc.  (N.  Y.)  28. 

O/aV.  _  Glad  well  ».  Holcomb,  7  Ohio  Cir. 
Dec  369,  14  Ohio  Cir.  Ct.  416. 

Pennsylvania.  — YLvighzs  v.  Lillibridge,  22 
Pa  Co  Ct.  185;  Phcenixville  v.  Walters,  147 
Pa'  St. "501;  Kaierw.  Leahy,  15Pa.C0.Ct.  243; 
Harvey  v.  Gunzberg,  148  Pa.  St.  294;  Lague- 
renne  v.  Dougherty,  35  Pa.  St.  45. 

Rhode   Island.  —  Providence    County  Sav. 
Bank  v.  Hall,  16  R.  I.  154- 

Tennessee.  —  Noel   v.    McCrory,    7  Coldw. 

^vlrmonl  —  Arasden  v.  Atwood,  69  Vt.  527. 
West   Virginia.  —  Allen  v.  Bartlett,  20  W. 

^Wisconsin.  — Brovra  v.  Kayser,  60  Wis  I; 
Gilman  v.  Milwaukee,  31  Wis-  5.63;  Beloit 
Second  Nat.  Bank  v.  O.  E.  Merrill  Co.,  69  Wis. 

5°Missouri  Statute. -Act  Mo.  March  3,  1869 
(Rev.  Stat.  1899,  §4110),  which  provides  that 
leases  of  buildings  in  cities,  towns,  and  vil- 
lages where  the  duration  of  the  tenancy  is  not 
fixed,  shall  be  deemed  tenancies  from  month 
to  month,  makes  the  tenancy  created  by  hold- 
ing over  under  a  lease  for  years  a  tenancy 
from  month  to  month.  Hammon  v.  Douglas. 
50  Mo  442;  Drey  v.  Doyle,  28  Mo.  App.  249; 
Smith  v.  Smith,  62  Mo.  App.  596- 

5.  Quarterly  or  Monthly  Kent  -  California.  — 
Stoppelkamp  v.  Mangeot,  42  Cal.  316. 

Minnesota  -Shirk  v.   Hoffman,   57  Minn. 

^  North  Carolina.  -Jones  v.  Willis,  8  Jones 
L.  (53  N.  Car.)  430;  Simmons  v.  Jarman,  12. 

N.  Car.  195-  „  o„  c. 

Pennsylvania.  -  Hollis  v.  Burns,  100  Pa.  St. 

208,  45  A"1-  ReP-  379-     .  ,  _  cnw 

Rhode  Island.  —  Providence    County  bav. 

Bank  v.  Hall,  16  R.  I.  154- 
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of  the  length  of  time  during  which  the  lessee  holds  over.1  In  some  cases  it 
has  been  held  that  the  character  of  the  tenancy  from  holding  over  is  fixed  by 
the  character  of  the  rent  paid.  Thus  if  a  monthly  rent  is  paid  a  tenancy  from 
month  to  month  is  created,  irrespective  of  the  character  of  the  preceding  ten- 
ancy.58 The  original  lease  may  provide  that  after  the  term  the  tenancy  shall 
be  from  year  to  year,  or  from  month  to  month,  and  such  provision  is,  of 
course,  binding;3  or  the  character  of  the  tenancy  maybe  fixed  by  the  parties 
before  the  expiration  of  the  original  lease.4 

d.  Termination  of  Periodical  Tenancy  — (i)  In  General.  —  One  of 
the  essential  characteristics  of  a  periodical  tenancy  is  the  right  of  either  party 
to  terminate  the  tenancy  by  proper  notice  at  the  end  of  any  of  the  recurring 
periods;  and  such  a  tenancy  may  be  terminated  at  the  end  of  the  first  period 
as  well  as  at  any  subsequent  period,5  and  is  determinable  by  the  landlord 
though  the  lease  stipulates  that  the  tenant  shall  not  be  turned  out  so  long  as 
he  pays  rent  or  performs  or  refrains  from  doing  certain  acts.6  In  some  cases 
leases  for  a  year,  "  and  so  on  from  year  to  year,"  have  been  held  to  create 
tenancies  for  two  years  at  least,  and  therefore  not  to  be  terminable  at  the 
expiration  of  the  first  year.7 

(2)  Effect  of  Death  of  Parties.  —  A  tenancy  from  year  to  year  is  not 
terminated  by  the  death  of  either  the  landlord  or  the  tenant.8  In  this  respect 
it  differs  from  a  tenancy  at  will.9 

(3)  Effect  of  Insanity  of  Lessor.  —  It  has  been  held  that  a  tenancy  from 
year  to  year  is  not  terminated  by  the  subsequent  insanity  of  the  lessor.10 

(4)  Expiration  of  Lessor  s  Estate.  —  A  tenancy  from  year  to  year  is 
terminated  of  course  by  the  expiration  of  the  estate  of  the  lessor.  Thus  a 
demise  from  year  to  year  by  a  life  tenant  would  terminate  upon  the  death  of 
the  life  tenant  if  his  estate  was  for  his  own  life,  or  upon  the  death  of  the  per- 
son for  whose  life  he  held  if  his  estate  was  for  the  life  of  another. 1 1  A  convey- 
ance by  the  lessor  of  his  estate  is  not  an  expiration  of  his  estate,  and  does  not 
terminate  the  lease  of  a  tenant  from  year  to  year.1* 

1.  Jones  v.  Willis,  8  Jones  L.  (53  N.  Car.)  430.  233.    See  also  Reg.  v.  Chawton.  1  Q.  B.  247 

2.  Hammon  v.  Douglas,  50  Mo.  434;  Vegely  41  E.  C.  L.  523;  Doe  v.  Smaridge,  7  Q.  B  q<;7 
v.  Robinson,  20  Mo.  App.  199.  53  E.  C.  L.  957. 

3.  McDevitt  v.  Lambert,  80  Ala.  536;  Pappe  8.  Not  Terminated  by  Death  of  Party.  —  Doe  v 
v.  Trout,  3  Okla.  260.  Porter,  3  T.  R.  13;  Mackay  v.  Mackrelh,  4 

4.  Brownell  v.  Welch,  91  111.  523;  West  Chi-  Dougl.  213,  26  E.  C.  L.  319;  Maddon  v.  White 
cago  St.  R.  Co.  v.  Morrison,  160  111.  288;  Ship-  2  T.  R.  159;  Botheroyd  v.  Woolley  15  Tyrvv' 
man  v.  Mitchell,  64  Tex.  174.  522;  Doe  v.  Wood,  14  M.  &  W.  682-' James  v 

5.  General  Right  of  Parties  to  Terminate  Ten-  Dean,  15  Ves.  Jr.  241.  Compare  Jcckson  v 
ancy.  —  Doe  v.  Smaridge,  7  Q.  B.  957,  53  E.  C.  McMaster,  28  L.  R.  Ir.  176;  Robie  v.  Smith 
L.  957;  Doe  v.  Mainby,  10  Q.  B.  473,  59  E.  C.  21  Me.  114. 

L.  473;  Boyd  v.  Mustin,  (Tenn.  Ch.  1899)  53  S.  In  Doe  v.  Carter,  R.  &  M.  237,  21  E.  C.  L. 

i    tu  225'  426,  11  was  neld  thal  a  tenancy  from  year  to 

In  Inompson  v.   Maberly,  2  Campb.  573,  year  of  glebe  land  was  terminated  by  the  death 

where  a  lease  was  given  for  one  year  certain,  of  the  tenant. 

and  required  a  specific  notice  to  quit  after-  9.  See  supra,  this  section,  Tenancy  at  Will 

wards,  it  was  held  that  the  notice  to  quit  could  10.  Insanity  of  Lessor.— McFall  v  McFall  35 

be  given  so  as  to  terminate  the  tenancy  at  the  S.  Car.  559. 

end  of  the  first  year.    Compare  Gardner  v.  In-  11.  Ex  p.  Smyth,  1  Swanst.  337;  Clarkson  v. 

gram,  61  L.  T.  N.  S.  729,  wherein  the  above  Scarborough,  1  Swanst.  354,  note  a-  Symons 

case  was  questioned.    And  compare  also  Jones  v.  Symons.  6  Madd.  207,  in  which  case  it  was 

v.  Nixon,  1  H.  &  C.  48;  Cannon  Brewery  Co.  held  that  a  parol  demise  from  year  to  year  bv 

v.  Nash,  14  Times  L.  Rep.  158.  a  tenant  for  life,  with  power  to  lease  by  deed' 

In  Doe  v.  Smaridge,  7  Q.  B.  957,  53  E.  C.  L.  determines  with  the  life  of  the  lessor.  See 

957,  a  lease  from  year  to  year,  so  long  as  both  Hayes  v.  Fitzgibbon,  Ir.  R.  4  C.  L.  500. 

parties  please,  was  held  determinable  at  the  Apportionment  of  Rent.  —  Where  the  tenancy 

end  of  the  first  year.  from  year  to  year  terminates  by  the  expiration 

Estoppel  to  Terminate  Tenancy.  —  See  West  v.  of  the  lessor's  estate  the  rents'  are  apportion- 

Flannagan,  4  Md.  36.  ab]e.    Symons  v.  Symons,  6  Madd.  207.  See 

6.  iJoe  v.  Browne,  8  East  166;   Holmes  v.  infra,  this  title,  Rent. 

Day,  Ir  R.  8  C  I..  235;  Wood  v.  Beard,  2  Ex.  12.  Macdonough  v.  Starbird,  105  Cal.  15: 

D  30;  Hey  z;.  McGrath,  81  Pa.  St.  310.  Swope  v.  Hopkins,  119  Ind.  125:  Young  v. 

7.  Doe  v.  Green,  9  Ad.  &  El.  658,  36  E.  C.  L.  Young,  36  Me.  133. 
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of  rent  for  a  long  period.1  heretofore  stated,  no  notice  to  quit 

(6)  Notice  to  Quit  -  (a)  In  General.  -  As  «er«otore  s         ,  hardships 
was  required  at  common  law  to  ter rmnate  ^^^zA  tenancies,  to 
following  this  rule  gave  rise  to  ^  Judicial  creatw       p  ^ 
which  was  attached  the  requiremen .that ^  le[lgth  of  which 
the  tenancy  a  previous  notice  to  quit  tSi  whether  it  was  a  tenancy 

depended  upon  *e  character  of  the^  enancy  t         ,  ^ 

from  year  to  year,  from  qua^r  t°       nre'°t  expressly  require  a  prescribed 

to  pay  rent.5  ,,  c™tom  —It  seems  that  the  length  of  the  notice 

(b>         te~eTperfod  c°aT  tenancy  may  be  regelated  by  custom.'  To 
required  to  terminate  a  jjc  '   ,  strong  evidence.7 

prove  such  a  custom,  however  there  must  be -we ry  st^  ,  Yea,_ln  the 

P  i*.  In  Absence  of  Custom  or  Agreement  - ,Tenaaci« .  required 
absence  of  any  custom  or  in  ^At  an 

to  terminate  a  periodical  t^^'J^/^to  year  that  a  half  year's  notice, 

be  given*    This  rule  o,  the 


A  strict  tenancy  at.  will  is,  however,  ter 
minated  by  operation  of  law  by  a  conveyance 
by  the  lesson  See  supra,  this  section,  7V«- 
ancy  at W ill.  Qf  rent  for  the  space  of 

sixteen  yearsP  with  no  proof  of  demand  there- 
for Ts  of  itself  sufficient  evidence  to  presume 
he  determination  of  a  tenancy  from  year  to 
year.    Stagg  v  Wyatt,  I  Arn  327 ,  a  jur  892. 

In  yV«?ztf  For/;,  under  Code  Civ.  fro.,  s  373, 
a  tenancy  from  year  to  year  continues  for 
twenty  years  from  the  time  of  the  last  pay- 
meat  before  the  tenancy  is  presumed  to  have 
Erm  mated  so  as  to  render  the  Possession  ad- 
verse.   Church  v.  Schoonmaker,  42  Hun  (N. 

Y22See  supra,  this  section,  Tenancy  at  Will. 

3.  Necessity  for  Notice  to  W-*"**?^ 
Bowen  v.  Anderson,  (1894)  1  Q.  B  164  Uoe 
v.  Stennett,  2  Esp.  717;  ^,PiJ5  -,'a-  ctavton 
Saund.  285;  Doe y Watts,  7  T  R.  79,  Clayton 
v.  Blakey,  2  Smith  Lead.  Cas.  (10th  ed  )  127, 
Doe  v.  Lawder,  I  Staik.  308,  2  E.  C.  L.  121, 
n,->=  v  Browne,  8  East  166. 

IlUnois  -  Nachbour  ».  Wierner,  34  IU.  APP- 

Indiana.-  Barrett  Johnson  2  Ind.  App. 
25;  Coomler  ».  Hefner,  86  Ind  108 

Kentucky.  —  Squires  v.  Huff.  3  A.  K.  Marsh 
(Ky.)  18;  Cornellison  v.  Cornelhson,  1  Bush 

tyjOZi.-  RidgelyW.Stillwell  25  Mo  570; 
Scully  w.  Murray,  34  Mo  420,  86  Am.  Dec  116, 
Gruenevvald  v.  Schaales,  17  Mo.  App.  324. 
JvL  Hampshire.  -Currier  ».  Perley,  24  N. 

^'Pennsylvania.  -  Damn  *.  Rothermel,  112  Pa. 
St&Jtf  CW*««.  -  Floyd  v.  Floyd,  4  Rich.  L. 
(S4.CSiL- Western  Union  Tel.  Co.  v 
Fain,  52  Ga.  18. 


Illinois.-  Donohue  Chicago  Bank  Note 
Co.,  37  111.  App.  552;  Warner  v.  Hale,  65  IU. 
Indiana.  -  Tobin  v.  Young,  (Ind.  1888)  17  N. 

E'mFhian.-  Huntington   *.  Parkhurst,  87 
Mich.  38,  24  Am.  St.  Rep.  146-  . 

Nebraska.-  Farley  *.  McKeigan    48  Neb. 
2«-  Montgomery  z>.  Willis,  45  Neb.  434- 
30'4^.-Rosenblat  v.  Perkins,  18  Oregon 

^CW^.-Marson  v.  Hughes,  17  Quebec 

SU5PeMoCrehIead  v.  Watkyns,  5  B.  Mon.  (Ky.) 
229;  Currier  w.  Perley,  24  N.  H  219. 

In  Kansas  it  has  been  held  that  Gen.  Stat. 
1880  3  3614  (Gen.  Stat.  1897.  c.  121,  7).  re- 
auiring  the  landlord  to  give  three  months 
To  ice  to  terminate  a  tenancy  from  yea  o 
year  did  not  require  notice  by  the  tenant  o 
terminate  such  tenancy.  Nelson  £  Ware.  57 
Kan.  670,  reversing  A  Kan.  App.  25a. 

6.  American  Academy  of  Music .v.  Bert  8 
Pa  Co  Ct  223;  Godard  z/.  South  Carolina  R. 
Co  2  Rich.  L.  S.  Car.)  346;  Brown  v.  Boole, 
?Nova  Scotia  137.  See  also  Doe  v  SnowdoQ. 
,WB1  1225;  American  Academy  of  Music  j/. 
n  rr    R  Pa    Co    Ct    223;  Roe  ».  Charnock, 

BSS  require  twel.e  months'  not, ce 
7.  Roe  v.  Charnock,  PeakeN.  I  ■<":,™'i 

«5rg-'  ifl    T  T   R    rm-  Doe  v.  Porter,  3  T- 
^ngWood  I  Beard,  '46  L.  J.  Q.  B.  too;  Jh  r- 
Jy  ^  Newman,  1  Esp.  266;  Gulliver  Burr, 
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common  law  is  in  force  in  the  United  States  except  where  it  has  been  modified 
by  statute.1 

Demise  of  Buildings.  —  The  rule  requiring  a  half  year's  notice  applies  to  demises 
of  houses  as  well  as  of  lands.2 

Notice  by  Executor  or  Administrator.  —  So  also  the  general  rules  relating  to  notice 
to  quit  apply  equally  where  the  notice  is  given  by  the  executor  or  administra- 
tor of  the  lessee.3 

Notice  by  infant.  —  And  the  same  rules  apply  when  the  notice  is  to  be  given 
in  behalf  of  an  infant  reversioner  who  took  subject  to  the  yearly  tenancy.4 

Customary  Half  Year.  —  At  common  law,  where  the  yearly  period  terminated 
on  one  of  the  regular  quarter  days,  the  notice  to  quit  was  to  be  served  two 
quarters  before  the  terminal  day,  though  the  actual  period  of  the  notice  in  the 
one  case  would  contain  only  one  hundred  and  seventy-nine  days,5  and  in  the 
other  case  would  necessitate  a  notice  of  one  hundred  and  eighty-eight  days.® 

Tenancies  for  Shorter  Periods.  —  The  length  of  the  notice  in  all  cases  has  refer- 
ence to  the  character  of  the  tenancy,7  and  though  there  may  be  said  to  be  no 
fixed  rule  as  to  the  length  of  notice  required,  a  quarter's,  month's,  or  week's 
notice  is  undoubtedly  sufficient,  according  to  the  character  of  the  tenancy  8 


r  W.  Bl.  596;  Sandill  v.  Franklin,  L.  R.  10  C. 
P.  377;  Howard  v.  Wemsley,  6  Esp.  53-  Doe 
v.  Geekie,  5  Q.  B.  841,  48  E.  C.  L.  841;  Doe 
v.  Lines,  11  Q.  B.  402,  63  E.  C.  L.  402.  Com- 
pare  Doe  v.  Hazell,  1  Esp.  94. 

Quarterly  Payment  of  Rent.  —  Where  the  ten- 
ancy is  from  year  to  year,  and  not  from  quar- 
ter to  quarter,  the  fact  that  the  rent  is  reserved 
quarterly  will  not  dispense  with  the  necessity 
of  giving  a  half  year's  notice  to  terminate 
the  tenancy.  Shirley  v.  Newman,  1  Esp. 
266. 

1.  Illinois.  —  Hunt  v.  Morton,  18  III.  75. 
Kentucky.  —  Squires  v.  Huff,  3  A.  K.  Marsh. 

(Ky.)  17;  Landers  v.  Beauchamp,  8  B.  Mon. 
(Ky.)  494;  Morehead  v.  Watkyns,  5  B.  Mon 
(Ky.)  229. 

Maryland.  —  Hall  v.  Myers,  43  Md.  446; 
Cook  v.  Creswell,  44  Md.  581. 

North  Carolina.  —  Jones  v.  Willis,  8  Tones  L 
(53  N.  Car.)  430. 

Vermont. —  Hanchett  v.  Whitney,  2  Aik. 
(Vt.)  241;  Barlow  v.  Wainwright,  22  Vt.  88,  52 
Am.  Dec.  79;  Hall  v.  Wadsworth,  28  Vt.  410- 
Silsby  v.  Allen,  43  Vt.  172. 

In  South  Carolina  it  has  been  held  that  in  the 
absence  of  statute  a  tenant  from  year  to  year 
is  entitled  only  to  reasonable  notice  to  quit, 
and  that  it  should  be  left  to  the  jury  to  deter- 
mine, under  all  the  circumstances  of  the  case, 
whether  reasonable  notice  was  given.  Jones 
v.  Spartanburg  Herald  Co.,  44  N.  Car  5"6 

2.  Right  v.  Darby,  1  T.  R.  159.  " 

3.  Notice  by  Executors  of  Lessee.  —  Gulliver  v 
Burr,  1  W.  Bl.  596.  See  also  Bishop  v.  Howl 
ard,  2  B.  &  C.  roo,  9  E.  C.  L.  41. 

4.  Notice  by  Infant.  —  Maddon  v  White  2 
T.  R.  159. 

5.  Thus,  a  notice  to  quit  on  March  25  (Lady 
day)  served  on  September  28  (the  day  before 
Michaelmas  day)  has  been  held  sufficient.  Doe 
v.  Green,  4  Esp.  198;  Roe  v.  Doe,  6  Bing.  574, 
19  E.  C.  L.  169.  See  also  Morgan  v.  Davies' 
3  C  P.  D.  260. 

6.  Right  v.  Darby,  1  T.  R.  159;  Morgan  v. 
Davies,  3  C.  P.  D.  260. 

7.  Doe  v.  Hazell,  1  Esp.  94.  See  also  Prick- 
ett  v.  Ritter,  16  111.  96. 


8.  Quarterly    Tenancy  —  Quarter's    Notice.  — 

Towne  v.  Campbell,  3  C.  B.  921,  54  E.  C.  L. 
921;  Right  v.  Darby,  I  T.  R.  162;  Kemp  v. 
Derrett,  3  Campb.  511 ;  Prescott  v  Elm,  7 
Cush.  (Mass.)  346.  Compare  Cook  v.  Neilson, 
10  Pa.  St.  41. 

Monthly  Tenancy  —  Month's  Notice.  —  Jones  v 
Mills,  10  C.  B.  N.  S.  788,  100  E.  C.  L.  788,/^ 
Williams,  J. ;  Beamish  v.  Cox,  16  L.  R.  Ir.  270, 
458;  Doe  v.  Hazell,  1  Esp.  94;  McDevitt  v. 
Lambert,  80  Ala.  536;  Prickett  v.  Ritter,  16 
111.  96;  Nachbour  v.  Wirner,  34  111.  App.  237; 
Seem  v.  McLees,  24  111.  192;  Donohue  v.  Chi- 
cago Bank  Note  Co.,  37  111.  App.  552;  Hollis 
v.  Burns,  100  Pa.  St.  209,  45  Am.  Rep.  379. 
See  also  Jones  v.  Willis,  8  Jones  L.  (53  N.  Car.) 
430. 

Reciprocal  Obligation.  —  A  tenant  from  month 
to  month,  being  entitled  to  a  month's  notice  to 
quit,  is  bound  also  to  give  notice;  the  rights 
of  the  parties  are  in  that  regard  reciprocal. 
Donahue  v.  Chicago  Bank  Note  Co.,  37  111. 
App.  552. 

Weekly  Tenancy  —  Week's  Notice.  —  Jones  v 

Mills,  10  C.  B.  N.  S.  788,  100  E.  C.  L.  788; 
Harvey  v.  Copeland,  30  L.  R.  Ir.  412;  Prickett 
v.  Ritter,  16  111.  96;  Doe  v.  Scott,  6  Bing.  362, 
19  E.  C.  L.  104.  Compare  Tow ne  v.  Campbell, 
3  C.  B.  921,  54  E.  C.  L.  921;  Huffell  v.  Armit- 
steai,  7  C.  &  P.  56,  32  E.  C.  L.  433;  Doe  v. 
Ralfan,  6  Esp.  4. 

In  Jones  v.  Mills,  10  C.  B.  N.  S.  788,  100  E. 
C.  L.  788,  Williams,  J.,  was  of  the  opinion  thai 
in  a  weekly  tenancy  a  week's  notice  was  re- 
quired to  terminate  the  tenancy.  Willes,  J., 
appears  to  have  thought  that  no  particular 
lengih  of  notice  need  be  given,  unless  perhaps 
it  might  behalf  a  week  as  suggested  by  Parke, 

B.  ,  in  Huffell  Armitstead,  7  C.  &  P.  56,  32  E. 
C  L.  433. 

Some  notice  at  least  must  be  given  to  ter- 
minate a  tenancy  from  week  to  week.  Bowen 
v.  Anderson,  (1894)  1  Q.  B.  164. 

And,  at  any  rate,  a  tenant  who  enters  upon 
a  fresh  week  may  be  bound  to  continue  until 
the  expiration  of  the  week  or  pay  a  week's 
rent.    Towne  v.  Campbell,  3  C.  B.  921,  54  E. 

C.  L.  921. 
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at  that  period  of  the  be 
be  required  t»V*-"^tote  wkn  his^teoancy  began  and  claims 
Se  notice  to  q"  t  does  not  correspond  with  it,  the  burden  of  showrng  the 
^'beginning  of 'She  tenancy  is  on  hint  and  not  on  ^esso r 

(4)  Ae„rrt  B,glua.,»i :  •  «  ;yrerdh^tTceeto      it,  and  when  such  an 

ment  regulate  the  lengt h  of  th e   eqn'tea  4  ^ 

S         termination  of  the  ^-y  upon  a; ^^^P— s 
(e   Statutory  Regulations.  —  In  most  juiibuiL  oeriodical  tenancies, 

regulating  the  length  of  not.ce  [^^J^  J^ cases  within  their 
Such  statutes,  of  course  change  the s  common law  common-law 
provisions,  but  as  regards  cases  to  wh.ch they  do  not^  pp  .y  ^  ^ 


1.  Notice  Must  Expire  on  Terminal  Day  — 

W.  -  Parker  v.  Constable,  3  Wils.  C.  PI.  25: 
Doe  v.  Donovan,  I  Taunt.  555=  Rights  Darby, 
1  T.  R.  159;  Bridges  v.  Potts,  17  C.  B.  N.  b. 
,,2  112  E.  C.L.  332:  Simmons  v.  Underwood, 
76  L  T  N  S.  777;  Shirley  v.  Newman,  1  ksp. 
266- "Roe  v.  Ward,  1  H.  Bl.  97;  Doe  .v.  Graf- 
ton 18  Q.  B.  496,  83  E.  C.  L.  496;  Humphreys 
I  Franks,  18  C.'b?  3*3.  86  E.  C  L.  323;  Doe 
v  Lea,  11  East  312;  Doe..  Wrightman  4  Esp. 
5  Clayton's  Case,  5  Coke  1,  Doe  v  Hams, 
died  in  Right  v.  Darby  1  T  R.  161.  Corn- 
pare  Doe  v.  Matthews,  11  C.  B.  675,  73  E.  O.  L. 

Illinois .  —  Prickett  w.  Ritler,  16  111.  96. 

F>r»w»/.  -Silsby  v.  Allen ,  43  Vt  172; 
Hanchelt  v.  Whitney,  2  Aik.  (Vt.  241;  Barlow 
v  Wainwright,  22  Vt.  88,  52  Am.  Dec.  79; 
Hall  f.  Wads  worth,  28  Vt.  410. 

2.  Doe  p.  Wrightman,  4  Esp.  5-  Compare 
Doe  z>.  Calvert,  2  Campb.  387-  _ 

3  Agreements  Regulating  Notice  to  Quit.— 
Doe  .Donovan,  1  Taunt.  555;  Kemp  v.  Der- 
rett,  3  Campb.  510;  Bridges  v.  Potts.  17  C  B. 
N  S  333,  112  E.  C.  L.  333;  Cornish?/.  Stubbs, 
L*  R  5  C  P  334'  Doe  v.  Raffan,  6  Esp.  4- 

'inMorgan  v.  Davies,  3  C.  P.  D.  260,  a  demise 
from  year  to  year,  beginning  on  one  01  trie 
ordinary  quarter  days,  expressly  provided  for 
a  six  months'  notice  to  terminate  the  tenancy. 
It  was  held  that  this  meant  a  customary  six 
months,  to  wit,  from  one  of  the  usual  quart" 
days  to  the  next  but  one  following,  although 
such  six  months  should  fall  short  of  or  exceed 
one  hundred  and  eighty-two  days.  _ 

Where  the  lease  requires  a  notice  of  six  cal- 
endar months,  the  notice  must  be  given  for 

such  a  length  of  time,  though  such  six  months 

exceed  one  hundred  and   eighty-two  days. 

Travers  v.  Mason,  45  W.  R.  77- 

4.  Doe  v.  Donovan,  1  Taunt.  555;  Cadby  v. 

Martinez,  11  Ad.  &  El.  720,  39  E.  C.  L.  211; 

Brown  v.  Burtinshaw,  7  Dowl.  &  R.  603,  16  h. 

C.  L.  299;  Kemp  v.  Derrett,  3  Campb.  510 
6.  Kemp  v.  Derrett,  3  Campb.  510;  Bridges 


v.  Potts,  17  C.  B.  N.  S  333,  1"  E.  C.  L.  333. 
Doe  v.  Grafton,  18  Q.  B.  496.  83  E.  C.  L.  496, 
King  v.  Eversfield,  (1897)  2  Q.  B .  475;  In  re 
Threlfall,  16  Ch.  D.  274;  Collett  v.  Curling,  10 

.  How.  Slat.  Mich.,  §  5774  (Comp.  Laws 
1807  §  Q257),  provides  that  in  cases  of  a  ten- 
ancy' from  year  to  year  a  notice  to  quit  ler- 
n"inates  they  tenancy"  a.  year  from  the  date  of 
service.    Ganson      Bald  win  93  M.ch.  217. 

7.  Delaware. -Roberts  v.  Grubb,  5  Houst 
(Del.)  461;  Bonsall  v.  McKay,  1  Houst.  (Del.) 

^Indiana. -heavy  v.  Meier.  78  Ind  393; 
Tobin  v.  Young,  (Ind.  1888)  17  N.  E.  Rep.  625. 

^^^ithI°S^^-524; 

HS:VF-SWi?e^  Wit?e,  6  Mo.  APP  488; 
Ridgelev       Stillwell,  25  Mo.  570;  Scully  v. 
Murray  "U  Mo.  420,  86  Am.  Dec.  lib. 
MSIl-Far4ley  v.  McKeegan,  48  Neb 

New  Hampshire.  -  Leav.tt  v  Leavi  t  47  N. 
H.  329;  Currier  v.  Perley,  24  N.  H .219. 

North  Carolina.  -Vincent  v.  Corb.n,  85  N. 

^Or)fon.  -Rosenblat  v.  Perkins,  18  Oregon 
I5%„^«^.-Phcenixville  v  Walters  29 
W.  N.  C.  (Pa.)  483;  Duffy  v.  Ogden.  64  Pa.  Si. 
240;  Brown  v.  Vanhorn,  I  Bino. (Pa.)  334, 
noie  a;  Dumn  v.  Rothermel,  112  Pa.  bt.  272, 
Parsons  v.  Roumfort,  2 :  Pearson  (Pa  )  81. 
Sneiirle  v  McFarland,  I  Walk.  (Pa.)  354- 
SPS  ci,.-Godard  .  South  Carolina 
R.  Co.,  2  Rich.  L.  (S.  Car.)  346. 

Canada. -Ptov.  Stat.  19  Geo    III.,  c.10, 
Boudreau  p.  Dorias,  lo^.J?8'^^™ 
ster  ».  Lamontagne,  19  L.  C.  Jur.  106,  L.uke  < 
Wickliffe,  22  L.  C.  Jur  41;  Brown  »  Boole  1 
Nova   Scotia   137;    Larson   v.    Hughes,  17 
Ouebec  Super.  Ct.  I.  v,rTTT 
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Periodical  Tenancies. 


or  quarter  to  quarter,  the  statutes  generally,  though  not  universally,  require  a 
week  s,  month  s,  or  quarter's  notice.1  1 

Notice  Must  Be  with  Respect  to  Terminal  Day.  —  Under  those  statutes  which  provide 
generally  that  the  tenancy  may  be  terminated  by  a  notice  of  prescribed  dura- 
tion, the  common-law  rule  still  prevails  that  the  tenancy  cannot  be  terminated 
on  an  intermediate  day,  but  the  notice  to  quit  must  have  reference  to  the  end 
of  one  of  the  recurring  periods  of  the  tenancy;8  but  in  some  jurisdictions  the 
tenancy  may  be  terminated  on  an  intermediate  day  3 

(f)  Form,  Service  and  Waiver  of  Notice  to  Quit.  -  The  general  questions  as  to  the 
form,  service,  and  waiver  of  notice  to  quit  will  be  discussed  later  in  this  title  * 
a  J 'mT^TaNAL  ?AYS-  T°rng  t0  tHe  common-law  rule  that  the  notice  to 
?r  1 ?m  » f  refer5nCG  t0  the  tc\mi^  day  of  one  of  the  recurring  periods, 
it  is  a  matter  of  great  importance  that  the  terminal  day  of  the  tenancy  should 
be  accurately  ascertained ;  •  and  as  a  general  rule  the  question  what  is  the 
theTur  «  3  penodlCal  tenancy  is  a  q^stion  of  fact  to  be  determined  by 
Lease  Beginning  «  from  »  or  "  on  «  a  Certain  Day.  -  Where  a  lease  from  year  to  year 
is  expressed  to  be  from  "  a  certain  day,  that  day  of  the  following  yea?" 
considered  the  terminal  day,'  whereas,  if  it  is  expressed  as  begTnn g?n  » 
a  ce  tarn  day  the  day  preceding  that  day  of  the  following  year  is  considered 
the  terminal  day.«    The  question  as  to  the  beginning  and  duration  of  enan 


1.  Florida.  —  McLean  v.  Spratt,  19  Fla.  97. 

Maryland.  —  Kinsey  v.  Minnick,  43  Md.  112. 

Missouri.  —  Gunn  v.  Sinclair,  52  Mo  327' 
Russell  v.  McCartney,  21  Mo.  App.  544;  With- 
nell  v.  Petzold,  104  Mo.  409;  Drey  v.  Doyle,  28 
Mo.  App.  249;  Gruenevvald  v.  Scliaalis  17  Mo 
App.  324. 

New  York. — Simpson  v.  Masson  (C  PI 
Gen.  T.)  11  Misc.  (N.  Y.)  351. 

South  Dakota.  —  Banbury  v.  Sherin,  4  S 
Dak.  88;  Hunter  v.  Karcher,  8  S.  Dak. '554. 

See  also  the  local  statutes. 

Mills's  Annot.  Stal.  Colo.  (1891),  §  1976,  re- 
quires ten  days'  notice  to  terminate 'a  tenancy 
from  month  to  month.    Salomon  v.  O'Donnell 
5  Colo.  App.  35. 

The  Delatvare statute  requires  three  months' 
notice  lo  terminate  a  tenancy  from  month  to 
month.    Bonsall  v.  McKay,  1  Houst.  (Del.)  520. 

The  Kansas  statute  (now  Gen.  Stat.  1897),  c. 
121,  §  9,  requires  a  month's  notice  to  terminate 
a  tenancy  from  one  period  to  another  for  three 
months  orless.  Betz  v.  Maxwell,  48  Kan.  142. 
2.  Maine.  —  Wilson  v.  Prescott,  62  Me.  115 
Massachusetts.—  Carrier  v.  Barker,  2  Gray 
(Mass.)  224;  Prescott  v.  Elm,  7  Cush  (Mass  ) 
346. 

Minnesota.  —  Hunter  v.  Frost,  47  Minn  i- 
Grace  v.  Michaud,  50  Minn.  139. 

Missouri.  —  Gunn  v.  Sinclair,  52  Mo  327- 
Russell  v.  McCartney,  21  Mo.  App.  544;  Drev 
v.  Doyle.  28  Mo.  App.  249.  4'  Y 

New  Jersey.  Finkelstein  v.  Herson,  55  N 
J.  L.  217;  Waters  v.  Williamson,  <;q  N  T  l' 
337-  '  J'  ' 

New  York.  —  Reeder  v.  Sayre,  70  N.  Y.  180 
26  Am.  Rep.  567;  Banks  v.  Carter,  7  Daly  (N 
V.)4I7;  People  v.  Goelet,  64  Barb.  (N  Y  )  477' 
Compare  Peer  v.  O'Leary,  (Buffalo  Super.  Ct 
Gen.  T.)  8  Misc.  (N.  Y.)  350. 

North  Carolina.  —  Simmons  v.  Jarman  122 
N.  Car.  195. 

Pennsylvania.  —  Brown  v.  Vanhorn,  1  Bin  11 
(Pa.)  334,  note  a;  Fahnestock  v.  Faustenauer, 
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5  s-  &  R.  (Pa.)  174;  Logan  v.  Herron,  8  S.  & 
R.  (Pa.)  459;  Lesley  v.  Randolph,  4  Rawle 
(Pa.)  123;  Lloyd  v.  Cozens,  2  Ashm.  (Pa.)  131- 
Phcenixdlle  v.  Walters,  147  Pa.  St.  501. 

Rhode  Island.  —  Waters  v.  Young,  11  R  I 
1,  23  Am.  Rep.  409. 

W isconsin.  —  Peehl  v.  Bumbalek,  99  Wis.  62. 
In  Hunter  v.  Frost,  47  Minn.  1,  it  was  held 
that  the  provisions  of  Gen.  Stat.  Minn.  (1878) 
c.  75,  §  40  (Stat.  1894,  §  5873),  relaii  ng  to  no- 
tices to  qua,  apply  to  tenancies  from  year  to 
year  (overruling  Smith  v.  Bell,  44  Minn.  524). 
but  that  this  statute  changes  only  the  length 
of  notice,  and  not  the  time. when  it  should  ter- 
minate; and  hence  in  the  case  of  a  tenancy 
from  year  to  year  the  notice  to  quit  must  still 
terminate  at  the  end  of  a  year. 
3.  Stickney  v.  Burke,  64  N.  H.  377. 
Thus,  in  Michigan,  where  the  statute  (3 
How.  Stat.,  §  5774;  Comp.  Laws  1897,  §  9257) 
provides  that,  in  cases  of  tenancies  from  yeai 
to  year,  a  notice  to  quit  terminates  the  tenancy 
a  year  from  the  date  of  its  service,  the  tenancy 
terminates  a  year  from  such  date  irrespective 
of  the  recurring  periods  of  the  tenancy.  Gan- 
son  v.  Baldwin,  93  Mich.  217. 

Evidence  with  regard  to  tenancy  from  month 
to  month.  —  Hart  v.  Lindley,  50  Mich.  20.  See 
also  Detroit  Sav.  Bank  v.  Bellamy,  49  Mich 
317. 

Tenancy  at   Sufferance  —  Wisconsin.  —  The 

month's  notice  required  by  Rev.  Stat.  Wis 
1878,  §  2183  (Stat.  Wis.  1898,  §  2183),  in  case 
of  tenancies  at  sufferance,  may  terminale  at 
any  time.    Minard  v.  Burtis,  83  Wis.  267. 

4.  See  infra,  this  title,  Notice  to  Quit. 

5.  See  supra,  this  section,  Termination  of 
Petiodical  Tenancy. 

6.  Terminal  Days.  —  Doe  v.  Stapleton,  3  C.  & 
P.  275,  14  E.  C.  L.  303;  Berrey  v.  Lindlev,  4 
Scott  N.  R.  61;  Walker-.  Gode,  6  H.  &  N.  594. 

7.  Sidebotham  v.  Holland,  (1S95)  1  Q.  B.  378. 

8.  Sidebotham  v.  Holland,  (1895)  r  Q.  B.  378; 
Clayton's  Case,  5  Coke  1. 

Volume  XVIII. 


M.  LANDLORD  AND  TENANT. 

cies,  as  determined  by  a  eonstruetion  of  the  lease,  will  be  found  fully  discussed 

in  another  title.'  between  two  regular  common-law 

Tta.  of  bby.  -  "here  a  ten  a  ,  ten         b  preSumed  to  be 

TX^^^^Z  h  2T4S5i  «-  -red 
fr°m  " tl  toTheoth^the'teSina!  d£b  de.ermmed  by  ,L  time  of  entry 

recurring  periods  is  fixed  by  he  Ume  fort j    dlord  a*  Ues  to  his 
Admissions  by  Tenant  as  to  Beginn  ng  of  Tenancy.  VV ^  tenancy,  for  the 

tenant  for  I?«?n»u^«  ««r d^^™^,^  him  that  the  tenancy 
purpose  of  giving  n,otlcVu,?e„ant  k  has  been  held,  will  be  estopped  to  assert 
began  on  a  certain  day  ^V^^uth  n  gling  such  information  he  made  a 
a  holding  from  a  different  day,  tnou^n  "\S      &  d    ith  notice  to  quit, 

mistake.*    And  ^f*^^  may  sustain  a  finding 

makes  no  objection  as.rega rd s  the  t  ™e  ot  the  notlce.'    This  failure 

himfrom  showing  the 

p/perly  determined  has  al   the  incident       ^tenanc^fo^y  ^ 

5.  Holding  Over.  -  Kelly  r.  Patterrson,  L 
1.  See  the  title  Leases,/^.  _    p°  68l.    Humphreys  v.  Franks,  is 

2  Time  of  Entry. -Doe  v.  Matthews,  n  C.     R.  9  <~P-  £    •   c    J         Doe  „.  Dobell, 
B  675,  73  E.  C.  L.  675-  L       .  <prl       7'o   B   806  41  E.  C.  L.  786;  Roe  v  Ward, 

It  has  been  held,  however,  that  where  a  ten-        Q.    gj    ^5.   £>oe  v.  Weller,  7  T.  R.  474; 

ant  entered  between  two  Doe  'v  Bell,  5  T.  R.  47L                   .     ,  . 

rent  to  the  succeeding  quarter  day,  and  after-  Uoev  o      b             ini     the  terminal  days 

wards  from  quarter  to  quarter,  the  periodical  This  rule  o                 Jes  applies  equally 

tenancy  was  to  be  considered  as  having  begun  of    he  P«            ^  hol(,.         er>  asslgns 

on  the  quartet  day  following  his  entry     Doe  wnere  *                   Samuel.  5  Esp.  173. 

v.  Stapleton,  3  C.&  P.  275.  14  E  C  L.  303.  his            ions  of  Tenant.  -  Doe  v  Forster,  13 


».  stapieiuu,  j  ~.  -  *•    '  ~  Fen   to-  Doe  z>         6.  Admissions  01  leuam,.   ■ 

See  also  Doe  v.  Johnson,  6  Esp.  io,  Doe  ».  Doe  „_  Lambly,  2  Esp.  635- 

Howard,  11  East  498.                         pwH/i  7   Dos      Forster,  13  East  405;  Doe  f  Biggs 

3.  South  Carolina  Rule.  -  Floyd  v.  Floyd  4  ^      Thomas  p-  Thomas,  2  Campb. 

Rich.  L.  (S.  Car.)  23.    The  tenancy  in  this  2  1  aunt.  109                  2  Campb.  ^ 

case  was  with  regard  to  agricultural  land In  647    Doe  *       ^           ^  ^       R  Se^ 

fftoVL^.»^Ztt  rufe  also  Doe  £  Forster.  13  East  406  _ 


vary/wZand  the  court  held  that  the  rule  also  — ignable.  -  Pleasan 
therein  announced,  that  a  tenancy  from  year        ^"^j.  East  234;  Mackay  v.  Mackreth 

o  year  looks  to  the  end  of  the  calendar  year  .v.  Benson  14 _  *■        34.      L  c 

o/its  termination,  without  regard  to  the :  urne  4^Dougl.  2  3.  M_         ^  E_  c  L  367;  Cody 

when  the  tenancy  began,  applied  to  leases  of  wheeler  ^  AusUn  xhom 

city  lots  as  well  as  of  agricultural  lands.  H.  113.    See  this  title,  fiasstm,  and 

4.  Doe  v.  Howard,  11   East  498.    D°e    v.  son,  45    assignments  vol.  2,  p.  KH7- 

Rhodes,  11  M.  &  W.  602  Doe ,v  Watk.ns  7  th   "kW^.  M  s  Quare 

C^553V3D  Doe  nVheAs?7&MEV^3:39;  ^  ^  "  ^  *  ' 

Grey  de  Wilton's  Case,  cited  in  Doe  ».  Calvert  Vt  . 375-  Years.-2  Black.  Com.  139;  4 

2  East  384-  Doe  v.  Spencer,  6  East  120;  Doe  v.        "•.™n*»cy8  °    And  see  the  following  cases: 

Snowdon,  2  W.  Bl.  1224.  Volume  XVIII. 
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Tenancy  for  Years. 


Reservation  of  Rent.  —  To  create  a  valid  lease  for  years,  it  is  not  necessary  that 
the  lease  shall  contain  an  express  reservation  of  rent,1  nor  is  it  necessary 
that  the  rent  be  payable  in  money.2 

b.  Certainty  of  Duration  of  Term.  —  In  order  that  a  lease  may  create 
a  tenancy  for  years,  it  is  essential  that  the  duration  of  the  tenancy  shall  be 
fixed  and  determinate;  that  is,  the  beginning,  duration,  and  termination  of 
the  tenancy  must  be  fixed.  If  certainty  in  any  of  these  respects  is  wanting, 
a  tenancy  for  years  will  not  arise,  but  the  tenant,  in  case  he  goes  into  posses- 
sion, will  hold  as  a  tenant  at  will  or  from  year  to  year,  according  to  the  circum- 
stances of  the  case.3  Still,  although  the  duration  of  the  lease,  or  the  kind  or 
nature  of  the  estate  to  be  granted,  is  not  expressly  specified,  it  will  be  deemed 
that  an  estate  for  years  is  granted  if,  from  the  whole  lease  taken  together,  it 
is  manifest  that  such  was  the  intention  of  the  parties.4 

Certainty  Determined  by  Matter  ex  Post  Facto.  —  The  duration  of  a  valid  term  for 
years  may  be  reduced  to  certainty  by  matter  ex  post  facto,  referred  to  in 
the  lease.5  When,  however,  certainty  of  continuance  depends  upon  matter 
ex  post  facto,  that  matter  must  occur  in  the  lifetime  of  both  the  lessor  and 
the  lessee.6 

Certainty  Determined  by  Collateral  Matters.  —  The  duration  of  a  term  for  years  if 
not  definitely  expressed  in  the  lease,  may  also  be  fixed  by  reference  therein 
to  collateral  or  extrinsic  circumstances.7 

Options  for  Terminations  of  lease.  —  The  fact  that  a  lease  for  a  fixed  period  pro- 
vides for  its  termination  before  the  expiration  of  such  period  at  the  option  of 


England.  —  Hitchman  v.  Walton,  4  M  &  W 
409. 

Illinois.  —  Secor  v.  Pestana,  37  111.  525. 

Indiana.  —  Brown  v.  Bragg,  22  lnd.  122; 
Bright  v.  McOnat,  40  lnd.  521. 

New  Jersey.  —  Newhoff  v.  Mayo,  48  N.  J.  Eq. 
619,  27  Am.  St.  Rep.  455. 

New  York.  —  Hurlbut  v.  Post,  1  Bosw.  (N 
Y.)  28.  v 

Duration  of  Tenancy  May  Be  for  Less  than  a 
Year.  —  The  term  "  years  "  as  applied  to  ten- 
ancies for  years  is  merely  used  as  descriptive 
of  the  quality  of  the  estate  of  the  tenant,  and 
not  as  descriptive  of  the  duration  of  the  estate; 
thus  a  tenancy  for  a  fixed  number  of  days,' 
weeks,  or  months  less  than  a  year  is  a  tenancy 
for  years.  Stoppelkamp  v.  Mangeot.  42  Cal. 
316;  Brown  v.  Bragg,  22  lnd.  122;  Young  v. 
Smith,  28  Mo.  65,  75  Am.  Dec.  109;  People  v. 
Goeler,  64  Barb.  (N.  Y.)  476;  Shaffer  v.  Sut- 
ton, 5  Binn.  (Pa.)  228. 

^  1.  Express  Reservation  of  Rent  Not  Required.  — 

Knight's  Case,  5  Coke  5^;  Failing  v.  Schenck, 
3  Hill  (N.  Y.)  344;  State  v.  Page,  1  Spears  L. 
(S.  Car.)  408,  40  Am.  Dec.  608. 

2.  Rent  Not  Necessarily  Payable  in  Money.  — 
U.  S.  v.  Gratiot,  14  Pet.  (U.  S.)  526. 

Within  the  Landlord  and  Tenant  Law  of 
Pennsylvania,  a  lease  for  nine  months  or  less 
is  a  lease  for  one  or  more  years;  and  payment 
of  taxes,  and  daubing  and  clinking  a  certain 
house,  constitute  a  certain  rent.  Shaffer  v 
Sutton,  5  Binn.  (Pa.)  228. 

3.  Certainty  of  Duration  of  Tenancy  Required  — 
England.  —  Say  v.  Smith,  Plowd.  272;  Bathe's 
Case,  6  Coke  35;  Wood  v.  Beard,  2  Ex.  D.  30- 
Kirsley  v.  Duck,  2  Vern.  684;  Doe  v.  Roe.  10 
M.  &  W.  670;  Gwynne  v.  Mainstone,  1  C  & 
P.  302,  14  E.  C.  L.  317. 

United  Stales.  —  U.  S.  v.  Gratiot,  14  Pet.  (U. 
S.)  526;  Nixdorff  v.  Wells,  4  Cranch  (C  C  ) 
350,  18  Fed.  Cas.  No.  10,280. 

208 


Georgia.  —  Collier  v.  Hyatt,  no  Ga.  317. 

Indiana.  —  Reed  v.  Lewis,  74  lnd.  433,  39 
Am.  Rep.  88;  Gilmore  v.  Hamilton,  83  lnd. 
196;  Schmitz  v.  Lauferty,  29  lnd.  400. 

Iowa.  —  Melhop  v.  Meinhart,  70  Iowa  685. 

Massachusetts.  —  Murray  v.  Cherrington,  99 
Mass.  229;  Cheever  v.  Pearson,  16  Pick. 
(Mass.)  271;  Gardner  v.  Hazelton,  121  Mass. 
494;  Ashley  v.  Warner,  n  Gray  (Mass.) 
43- 

Michigan.  —  Compare  D'Arcy  v.  Martyn,  63 
Mich.  602. 

Missouri.  —  Corby  v.  McSpadden,  63  Mo. 
App.  648;  Cunningham  v.  Roush,  (Mo.  igoo) 
57  S.  W.  Rep.  769. 

New  York.  —  Western  Transp.  Co.  v.  Lan- 
sing, 49  N.  Y.  499. 

Pennsylvania.  —  Lloyd  v.  Cozens,  2  Ashm. 
(Pa  )  131.  Compare  Harley  v.  O'Donnell,  9  Pa. 
Co.  Cl.  56. 

Texas.  —  Lea  v.  Hernandez,  10  Tex.  137. 

In  Denn  v.  Cartright,  4  East  29,  it  was  held 
that  an  agreement  to  continue  a  tenancy  from 
year  to  year  would  inure  as  a  demise  for  two 
years  at  least. 

4.  Barney  v.  Keith,  4  Wend.  (N.  Y.)  502. 
See  also  Benfey  V.  Congdon,  40  Mich.  283; 
Barrett  v.  Johnson,  2  lnd.  App.  25. 

5.  Certainty  Determined  by  Matter  ex  Post 
Facto.  —  Say  v.  Smith,  Plowd.  269. 

6.  Chedington's  Case,  1  Coke  153;  Say  v. 
Smith,  Plowd.  269;  Western  Transp.  Co.  v. 
Lansing,  49  N.  Y.  499. 

7.  Certainty  Determined  by  Collateral  Circum- 
stances.—  Batchelder  v.  Dean,  16  N.  H.265: 
Horner  v.  Leeds,  25  N.  J.  L.  106. 

According  to  the  maxim  id  cerium  est  quod 
certum  reddi potest,  it  has  been  assumed  that  a 
lease  to  begin  "  when  said  house  is  suitable  to 
be  occupied  "  was  sufficiently  certain  to  create 
an  estate  for  years.  Murray  v.  Cherrington, 
99  Mass.  229. 
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the  lessor  or  the  lessee  will  not  prevent  it  from  creating  a  valid  term  for  years.* 
Term  Determinable  upon  Contingency.  -  Where  a  term  for  a  fixed  number  of  years 
is  cre-ited  by  a  lease,  the  fact  that  the  lease  further  provides  for  the  teim.na- 
tion  of  the  lease  upon  the  happening  of  a  certain  contingency,  which  may  or 
mav  not  happen  before  the  expiration  of  the  years  specified,  will  not  render 
die  duration  of  the  tenancy  uncertain,  so  as  to  prevent  the  lease  from  creating 

a^^^^—eoi  Tern, -So  also  the  fact  that  a  lease  for  a 
fixed  period  gives  to  the  lessee  an  option  of  renewal  will  not  affect  its  validity 
as  a  lease  for  years  for  the  fixed  period.3 

Statutory  Pro'visions.  -  In  Delaware  the  statutes  provide  that  a  1  leases  under 
which  the  tenant  agrees  to  pay  rent  shall  be  deemed  a  demise  for  a  year  if  no 
Term  be  expressly  limited/ and  the  New  York  statute  provides  m  regard  to 
eaTes  of  buildings  in  the  city  of  New  York  that  such  leases  are  valid  until  the 
first  of  May  following,  when  the  duration  of  the  lease  is  not  specified/  thereby 
frivinf?  to  such  leases  the  effect  of  creating  a  term  for  years. 
g  "  Tenancy  FOR  Years  -  How  Created.  -  While  terms  for  years  are 
generally  created  by  contract,  an  estate  for  years  may  be  created  by  a  devise 
which  is  accepted  by  the  devisee.6  . 

To  Begin  in  Futuro.  —  As  a  tenant  for  years  is  not  seized  of  the  land,  but  is 
upon  entry  merely  possessed  of  the  term,  livery  of  seizin  was  not  necessary  at 
coTmon  law  to  pass  an  estate  for  years,  and  therefore  such  an  estate  could  be 
created  to  begin  in  futuro.1 


1.  Options  for  Termination  of  Lease  —  England. 
—  Colton  v.  Lingham,  i  Siark.  39,  2  E.  C.  L. 
25-  Friar  v.  Grey,  5  Exch.  584,  4  H.  L.  Cas„ 
565-  Goodright  v.  Richardson,  3  T.  R.  402; 
Ferguson  v.  Cornish,  2  Burr.  1032;  Jones  v. 
Nixon,  1  H.  &  C  48;  Hersey  v.  Giblett,  18 
Beav.  174;  Goodright  v.  Mark,  4  M.  &  S.  30. 
Michigan.  —  Shaw  v.  Hoffman,  25  Mich.  162. 
New  Hampshire.  —  Ranlet  v.  Cook,  44  N.  H. 
512,  84  Am.  Dec.  92. 

New  York.  —  Chretien  v.  Doney,  I  N.  V. 
419-  House  v.  Burr,  24  Barb.  (N.  Y.)  525; 
Tracy  v.  Albany  Exch.  Co.,  7  N.  Y.  472,  57 
Am.  Dec.  538. 

Pennsylvania.  —  Ashhurst  v.  Eastern  Penn- 
sylvania Phonograph  Co.,  166  Pa.  St.  357;  Wil- 
cox v.  Montour  Iron,  etc.,  Co.,  147  Pa-  St.  540. 

In  Shaw  v.  Hoffman,  25  Mich.  162.  it  was 
held  that  a  lease  demising  the  premises  for 
five  years,  and  containing  a  clause  requiring 
the  lessee  to  give  up  the  lease  in  case  the  lessor 
desired  to  build  upon  the  premises,  created  a 
tenancy  for  years  and  not  merely  a  tenancy  at 
will.  See  also  Stedman  v.  Mcintosh,  4  Ired. 
L.  (26  N.  Car  )  291,  42  Am.  Dec.  122. 

2  Term  Determinable  upon  Contingency  —  Eng- 
land.—Hot  v.Clark,  8  East  185;  Hughes's 
Case,  13  Coke  66;  Nesham  v.  Selby,  L.  R.  13 
Eq.  191;  Wrenford  v.  Gyles,  Cro.  Ehz.  643; 
Wright  v  Cartwright,  1  Burr.  282.  See  also 
Doe  v.  Sleward,  1  Ad.  &  El.  300.  28  E.  C.  L.  89. 

Indiana.  —  Reed  v.  Lewis,  74  Ind.  433.39 
Am.  Rep.  88. 

Massachusetts.  —  Munigle  v.  Boston,  3  Allen 

(Mass.)  230. 

Michigan.  —  Shaw  v.  Hoffman,  25  Mich.  172. 

Missouri.  —  Corby  v.  McSpadden,  63  Mo. 
App.  648. 

New  York.  —  Miller  v.  Levi,  44  N.  Y.  489. 

Lease  by  Life  Tenant.  —  Thus,  though  a  lease 
by  a  life  tenant  for  a  term  of  years  is  subject 
to  be  terminated  by  the  death  of  the  lessor, 

18  C.  of  L.-14  2°9 


still  it  creates  a  valid  term  for  years,  good 
during  the  continuance  of  the  estate  of  the 
lessor.  Waldron  v:  Chasteney,  2  Blaichf. 
(U.  S.)  62. 

3.  Options  for  Renewals.  —  Brown  v.  v  rutnper, 
26  Beav.  11;  Jones  v.  Nixon,  1  H.  &  C.  48; 
Hersey  v.  Gibletl,  18  Beav.  174;  Moss  v.  Bar- 
ton, L.  R.  1  Eq.  474;  Myers  v.  Kingston  Coal 
Co  126  Pa.  St.  582;  Jones  v.  Kroll,  116  Pa. 
St."  85;   Munson  v.  Wray,  7  Blackf.  (Ind.) 

4°l'.  Delaware  Statute.  —  Lofland  v.  Emory,  2 
Harr.  (Del.)  297;  Bonsall  v.  McKay  1  Houst 
(Del  )  520-  Doe  v.  Grav,  2  Houst.  (Del.)  135. 
Humphries  v.  Smith,  4  Houst.  (Del.)  9- 

5.  New  York  Statute.  —  1  Rev.  Stat.  N.  Y.  744. 
§  1  (9th  ed.  1896,  p.  1818,  §  1);  Cohen  v.  Green, 
(Supm  Ct.  App.  T.)  21  Misc.  (N.  Y.)  334;  Ver- 
non     Gilbert  (Supm.  Ct.  App.  T.)  30M.sc. 

^A^'roVision  thai  the  tenancy  shall  be  at  the 
will  of  the  parlies  sufficiently  designates  the 
duration  of  the  term  to  prevent  the  application 
of  the  slatute.  Hart  v.  McConnell,  (N.  Y.  City 
Ct  Gen.  T.)  5  N  Y.  St.  Rep.  900. 

6  Terms  for  Years  Created  by  Devise.  —  Carter 
v  Barnadiston,  1  P.  Wms.  509;  Hitchens  v. 
Hitchens,2Vern.  404;  Doe  v.  Simpson,  5  East 
171-  Hellwig  v.  Bachman,  26  111.  App.  105; 
Rhoads  v.  Rhoads,  43  HI.  239;  Blanchard  v. 
Maynard,  103  111.  60. 

1.  To  Begin  in  Futuro  —  England.  —  Smith  v. 
Rav  2  M  &  W.  684;  Blatchford  v.  Cole,  5 
B  N.  s;  51*  94  E.  C.  L.  514;  Cadell  v.  Palmer, 
i  CI  &  F  372 

Georeia.  —  Field  v.  Howell,  6  Ga.  423- 
Massachusetts.  —  Weld   v.   Traip,  14  Gray 

(Mass.)  330.  .  „  .      T  M  v 

New  York.  —  Whitney  v  Allaire,  1  N  Y. 
305;  Becar  v.  Flues,  64  N.  Y.  518;  Wood  v. 
Hubbell,  10  N.  Y.  479;  Young  v.  Dake,  5  N. 
Y.  463,  55  Am.  Dec.  356. 
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d.  Quality  of  Tenancy  for  Years.  —  An  estate  or  tenancy  for  years  is 
next  in  quality  to  an  estate  for  life,  but  is  inferior  thereto.  Still,  though 
inferior  in  quality,  it  is  not  necessarily  inferior  in  quantity  or  value.1 

e.  Nature  of  Tenant's  Interest. — An  estate  for  years  is  merely  a 
chattel  real  of  which  the  tenant  becomes  possessed  by  entry  upon  the  land, 
the  seizin  of  the  land  remaining  in  the  person  who  has  the  freehold.  The 
lessee's  interest  is  personalty  as  distinguished  from  realty,  however  long  the 
term  may  be;2  and  upon  the  death  of  the  lessee  the  leasehold  estate  passes  to 
his  personal  representatives  as  personalty,  and  not  to  his  heirs.3 

/.  Distinction  Between  Tenancy  for  Years  and  Tenancy  from 
Year  TO  Year.  — The  chief  distinction  between  a  tenancy  for  years  and  a 
tenancy  from  year  to  year  is  that  the  former  is  for  a  fixed  and  definite  period 
and  terminates  ipso  facto  upon  the  expiration  of  the  period,  whereas  a  tenant 
from  year  to  year  has  a  tenancy  certain  for  the  year  pending,  with  a  springing 
right  or  liability  to  be  considered  a  tenant  for  succeeding  years  on  the  failure 
of  the  parties  to  terminate  the  tenancy  by  the  required  notice.4 

g.  Termination  of  Tenancy.  —  A  tenancy  for  years  terminates  by  the 
mere  expiration  of  the  period  for  which  the  premises  are  demised,  and  no 
notice  from  the  landlord  to  the  tenant  is  necessary  to  enable  the  landlord  to 
re-enter  or  maintain  the  common-law  action  of  ejectment  for  the  recovery  of 
possession.8  Of  course,  if  the  tenant  holds  over  after  the  expiration  of  the 
tenancy,  with  the  consent  of  the  landlord,  express  or  implied,  he  becomes  a 


1.  Quality  of  Tenancy  for  Years.  —  Hellwig  v. 

Bachrrun,  26  III.  App.  165. 

2.  Nature  of  Tenant's  Estate.  —  2  Black.  Com. 

144.;  Brewer  v.  Stevens,  13  Allen  (Mass.)  346; 
Gay's  Petition,  5  Mass.  419;  Chapman  v.  Gray, 
15  Mass.  439. 

Estates  for  years,  though  still  chattels  real, 
are  not  now  deemed  mere  terms,  bui  give  to 
the  tenant  an  interest  in  the  land,  and  he  is 
entitled  to  redeem  from  a  lien  as  to  which  he, 
in  respect  to  his  estate  therein,  has  become  a 
surety.    Averill  v.  Taylor,  8  N.  Y.  44. 

A  tenant  for  years  cannot  recover  damages 
for  inj  ury  to  his  estate,  under  Laws  N.  Y.  1893, 
c.  560,  providing  that  any  person  whose  "real 
estate"  is  injured  bv  the  change  of  the  grade  of 
bridges  over  canals  may  recover  his  damages. 
Ehrsam  v.  Utica,  37  N.  Y.  App.  Div.  272. 

A  leasehold  is  not  real  estate  so  as  to  pre- 
vent the  legislature  from  extinguishing  it,  ex- 
cept through  escheat  or  the  right  of  eminent 
domain.    Peoples.  Bennett,  14  Hun(N.  Y.)63_ 

3.  Hunt  v.  Campbell.  83  Ind.  48;  Hutchin- 
son v.  Bramhall,  42  N.  J.  Eq.  372. 

4.  Tenancy  for  Years  and  Tenancy  from  Year  to 
Year  Distinguished.  —  Fox  v.  Nathans,  32  Conn. 
348;  Bright  v.  McOuat,  40  Ind.  521;  Schmitz 
7A  Lauferty,  29  Ind.  400;  Pleasants  v.  Clag- 
horn,  2  Miles  (Pa.)  302. 

5.  California.  —  Stoppelkamp  v.  Mangeot,  42 
Cal.  316;  McKissick  v.  Ashby,  98  Cal.  422; 
Canning?/.  Fibush,  77  Cal.  196;  Hihn  v.  Man- 
genberg,  89  Cal.  268. 

Indiana.  —  Myerson  v.  Neff,  5  Ind.  523; 
Scotl  v.  Willis,  122  Ind.  1;  Layman  v.  Throp| 
11  Ind.  352;  Pierson  v.  Doe,  2  Ind.  123;  Mc- 
Clure  v.  McClure,  74  Ind.  108;  Alcorn  v.  Mor- 
gan, 77  Ind.  184;  Barrett  v.  Johnson,  2  Ind. 
App.  25;  Mason  v.  Kempf,  11  Ind.  App.  311. 

Iowa.  —  Shuver  v.  Klinkenberg,  67  Iowa  544. 

Kentucky.  —  Mendel  v.  Hall,  13  Bush  (Ky.) 
234;  Barlow  v.  Bell,  4  Bibb  (Ky.)  106;  Hamit 
v.  Lawrence,  2  A.  K.  Marsh.  (Ky.)  368. 
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Maine.  —  Lithgow  v.  Moody,  35  Me.  214; 
Preble  v.  Hay,  32  Me.  456;  Moshierz/.  Reding, 
12  Me.  478;  Stockwell  v.  Marks,  17  Me.  455, 
35  Am.  Dec.  266;  Clapp  v.  Paine,  18  Me. 
264. 

Missouri.  —  Russell  v.  McCartney,  21  Mo. 
App.  544;  Young  v.  Smith,  28  Mo.  65,  75  Am. 
Dec.  109. 

New  Jersey.  —  Williams  v.  Mershon,  57  N. 
J.  L.  242. 

North  Carolina. — Stedman  v.  Mcintosh,  4 
Ired.  L.  (26  N.  Car.)  291,  42  Am.  Dec.  122. 

Pennsylvania.  —  Bedford  v  M'Elherron,  2 
S.  &  R.  (Pa.)  48;  Evans  v.  Hastings,  9  Pa.  St. 
273;  MacGregor  v.  Rawle,  57  Pa.  St.  184;  Mc- 
Canna  v.  Johnston,  19  Pa.  St.  434;  Ashhurst 
v.  Eastern  Pennsylvania  Phonograph  Co.,  166 
Pa.  St.  357;  Greenleaf  v.  Haberacker,  I 
Woodw.  (Pa.)  436. 

South  Carolina.  —  Fowke  zi.  Beck,  I  Spears 
L.  (S.  Car.)  291. 

Canada.  —  Weller  v.  Carnew,  29  Ont.  400; 
Doe  v.  Haubtman,  2  N.  Bruns.  434;  H uol  y. 
Garneau,  2  Quebec  87;  Lamontagne  v.  Web- 
ster, 18  L.  C.  Jur.  153;  Laflamme  v.  Fennell, 
11  L.  C.  Jur.  288,  4  Can.  L.  J.  42. 

Death  of  Lessee  Before  Expiration  of  Term.  —  A 
lease  for  a  fixed  period  expires  at  the  end  of 
that  period,  notwithstanding  the  death  of  the 
lessee  before  the  expiration  of  the  term.  Hihn 
v.  Mangenberg,  89  Cal.  268;  Hellwig  v.  Bach- 
man,  26  111.  App.  165. 

Clause  in  Lease  for  Notice  Repugnant  to  Haben- 
dum. —  A  lease  with  habendum  for  a  year  con- 
tained a  subsequent  clause  that  either  party 
might  terminate  the  lease  at  the  end  of  the 
year  on  giving  three  months'  written  notice 
prior  thereto.  It  was  held  that  the  latter 
clause  was  repugnant  to  the  habendum,  and 
must  be  rejected,  and  that  the  lease  terminated 
at  the  end  of  the  year,  without  notice.  Wel- 
ler z.  Carnew,  290m.  400.  Compare  Brady  v. 
Flint,  23  Neb.  785. 

Volume  XVIII. 


Kua,o(l«.».i».  LANDLORD  AND  TENANT. 

tenant  at  will,  or  a  periodical  tenant,  and  his  tenancy  can  then  be  terminated 
th=  manner  provided  for  .0  the  .Utu. 

t0:^^^~^L  S'oSSlV  -he  notice  reouired 

»?£^2££^£*Z*Zy*  "eon  that  if  a  tenant  for  years 
*  ^ MB    j,,ri„„  the  last  vear  of  the  term,  and  it  is  not  harvested  before 
r^nHoTtht  term  the  landlord  i  entitled  thereto;  the  right  to  emblements 

,  ,  ,g':„i,t  t„  the  oresent  or  future  possession,  according  to  whether  the 
merely  a  right  to  t he  prese,  F  t<>  such  entry_  or  b  „ 

fmH  te o  tfe  leasTanc  the  beginning  of  the  term,  in  case  of  a  lease  to  take 
the  date  of  the  leas a  ana  me     s        s  !Kto-M.s*  to-WBW,  m  con- 

effect ,»  future  the  interest  of  ^  'esseiMS  between  t,,e  r;  ht  t0 

number  of  technical  decisions  be(ore 

iE,'r  7heehtte°r  Ta bTen  held  void  at  common  law  and  ineffectual  to 
en  argeVe  «tateeof  the  See  into  a  freehold..    Such  release  may,  however, 

*  fir.  S£=£  ffi  ^  lessee  before  entry  creates 

no  lien  "P^^ff^  and  a  ,ess  estate  meet  in  one  and  the  same  per- 

ttnorP^ 

d°teS  r  SX'the  S  that  h   e1  is  an  '"standing  right,  MM,  ~ 


leSS0e„™a.«  1.,  We.  Enjoyment  ns  I***.  »  ^h^S5U^ofSTtaL!rt 
Sntf«^ 

to^  *rw*i*,  cannot  recover  m  an  ac  ion  ^ upo n  si ich^  co  e        be  in  an 

1  Mendel  ,  Hall,  13  Bush  (Ky  )  234;  Evans  479;  Young  v.  Dake,  5  N.  Y.  463,  55  Am.  Dec. 

^?as^^(^^2^wS^rc-  3; Vvr'r^o Logan  * Green' 4  lred- 

'T  (SSSf      Haoeracker,  1  Woodw.  (Pa.)  Eq.  (39^ Can)  37^  ^  ^  _  Cq 

43&-                       c          ,       ur    o    /■   (2)  S  Aq-  Doe  tf.  Walker,  5  B.  &  C  in,  ri  b.  U 

3.  Emblements. —  See              111.  2.  /.  (.2;  g  4by . 
Emblements,  and  the  title  Crops,  vol.  8  p.  320.  L.  171. 

4.  Interesse  Termini  -  England.  - -  Edge  v  6.  Shep^ loucn^  3  4_  ^  O'Connor,  4 
Strand  x  Crotnp.  ^^T^^  d±!ftfi£  ,  See  a,so  the  title  Judgments 
?C^V3  ^anS; -Stevens,  /b  ft  Aid.  D^JJ.  vol   ,7  p  56. 

605;   Chatfield  v.  Parker    2  M.  &  R.  540,  9  ^teeresse  Termini  Not  Subject  of  Merger.  - 

w^^s6^?i^|5co.,Gi,ii„8,,  p~«^s^U£iK-&^ii3ii 

«»V  -  Behead    c-*»  33  ».  W»                           ^  *  * 

J-  L-  44-             „r     ,       u        ,,        M    v  11.  Wallis  v.  Hands,  (1893J  2  Ch.  75- 

New   York.  —  Wood  p.  Hubbell,  10  N.  V.  11.                            Volume  XVIII. 
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LANDLORD  AND  TENANT. 


Tenancy  for  Years. 


Trespass  Quare  Clausum  Fregit.  —  To  entitle  a  person  to  maintain  trespass  quare 
clausum  fregit  with  respect  to  land,  possession,  either  actual  or  constructive, 
is  essential ;  and  before  entry  a  lessee  has  only  a  right  to  possession,  and 
therefore  cannot  maintain  such  an  action  in  respect  to  the  demised  premises.1 

Reversion.  —  So  also  prior  to  entry  by  the  lessee  there  is  no  reversion  in  the 
lessor,  but  he  is  seized  of  the  entire  estate  in  the  demised  premises,  subject  to 
the  lessee's  right  of  entry,  and  therefore  the  lessor  cannot  grant  away  his 
estate  by  the  name  of  the  reversion.3  Though  the  right  to  rent  and  to  dis- 
train therefor  follows  the  reversioner,  still  a  lessor,  by  demising  a  term  to 
begin  after  the  expiration  of  an  existing  term,  does  not  part  with  his  reversion 
so  as  to  deprive  him  of  the  right  to  distrain  for  rent  due  upon  the  first  lease.3 

Assignment  and  Release  of  Right.  —  The  right  of  the  lessee  to  possession,  or 
interesse  termini,  may  be  assigned  as  a  right  or  extinguished  by  a  release  to 
the  lessor,  but  cannot  be  granted  as  an  estate;  it  has  the  properties  and  con- 
sequences of  a  right  only,  and  not  of  an  estate.4 

Surrender.  —  Prior  to  entry  by  the  lessee  he  is  not  possessed  of  the  term  so 
as  to  enable  him  to  surrender  it,  because  prior  to  entry  he  has  only  a  right 
and  not  an  estate,  and  a  right  only  cannot  be  surrendered.  So  also  there  is, 
prior  to  entry,  no  reversion  in  the  lessor  in  which  the  term  may  drown  by 
surrender.5 

Eviction.  —  So  also,  as  the  lessee  does  not  become  possessed  of  the  term  by 
the  mere  execution  of  the  lease,  he  is  not  before  entry  in  a  position  to  be 
evicted  by  his  landlord.*' 

Rent.  —  Where  the  lessee  covenants  to  pay  rent,  his  liability  therefor  does 
not  depend  upon  his  entry  upon  the  premises  and  occupation  thereof,  and 
therefore  the  failure  of  the  lessee  to  enter  and  thereby  change  his  interesse 
termini  into  a  term  in  possession  will  not  relieve  him  from  liability  upon  his 
covenant  to  pay  rent.7  It  has  been  held  that  when  the  term  is  to  begin  in 
futuro,  and  the  demised  premises  are  destroyed  by  fire  before  the  beginning 
of  the  term,  the  lessee  is  relieved  from  liability  for  rent.8 

Use  and  Occupation.  —  An  action  against  the  lessee  for  use  and  occupation  will 
not  lie  unless  he  has  entered.9 

Ejectment.  —  Where  the  right  of  the  lessee  to  possession  has  accrued,  he  may, 
without  an  actual  entry,  maintain  an  action  of  ejectment  to  recover  possession.10 
And  it  has  been  held  that  the  lessor  cannot,  even  before  entry  by  the  lessee 
in  whom  is  the  present  right  to  possession,  sue  to  recover  possession  from  a 
third  person.11 

1.  Trespass  Quare  Clausum  Fregit.  —  Wheeler     L.  72;  Birckhead  v.  Cummins,  33  N.  J.  L.  44; 

v.  Montefiore,  2  Q.  B.  133,  42  E.  C.  L.  605;  Mechanics',  etc.,  F.  Ins.  Co.  v.  Scott,  2  Hilt. 
Turner  v.  Cameron's  Coalbrook  Steam  Coal  (N.  Y.)  550;  Whitney  v.  Allaire,  1  N.  Y. 
Co.,  5  Exch.  932;  Harrison  v.  Blackburn,  17  305;  La  Farge  v.  Mansfield,  31  Barb.  (N. 
C.  B.  N.  S.  678,  112  E.  C.  L.  678;  Edge  v.  Y.)  345;  Becar  v.  Flues,  64  N.  Y.  518; 
Strafford,  1  Cromp.  &  J  391;  Ryan  v.  Clark,  14  Maverick  v.  Lewis,  3  McCord  L.  (S.  Car.) 
Q.  B.  65,  68  E.  C.  L.  65;  Sennett  v.  Bucher,  3  211. 

P.  &  W.  (Pa.)  392.  8.  Destruction  of  Premises  Before  Commencement 

2.  Reversion.  —  Co.    Litt.,   §   459;    Doe  v.     of  Term.  —  Wood  v.  Hubbell,  5  Barb.  (N.  Y.) 

Walker,  5  B.  &  C.  Ill,  n  E.  C.  L.  171 ;  Iseham     601,  affirmed  10  N.  Y.  479. 

v.  Morrice,  Cro.  Car.  109.  9.  Use  and  Occupation.  —  Lowe  v.    Ross,  <; 

3.  Smith  v.  Day,  2  M.  &  W.  684.  Exch.  5^3;  Edge  v.  Strafford,  1  Cromp.  &  J.  391"; 

4.  Assignment  and  Release  of  Right.  —  Doe  v.  Tobie  v.  Smith,  28  Me.  106;  Wood  v.  Wilcox, 
Walker,  5  B.  &  C.  nr,  n  E.  C.  L.  171;  Becar  1  Den.  (N.  Y.)  37;  Beach  v.  Gray,  2  Den.  (N. 
v.  Flues,  64  N.  Y.  518.  Y.)  84. 

5.  Surrender.— Co.  Lite,  §636;  Doer;.  Walker,  10.  Ejectment.  —  Doe  v.  Day,  2  Q.  B.  147.  42 
?  B.  &  C.  in,  ir  E.  C.  L.  171.  E.  C.  L.  612;  Whitney  v.  Allaire,  1  N.  Y.  305; 

6.  Eviction.  —  Birckhead  v.  Cummins,  33  N.  Becar  v.  Flues,  64  N.  Y.  518;  Mechanics',  etc.. 
J.  L.  44.  See  also  the  title  Eviction,  vol.  11,  F.  Ins.  Co.  v.  Scott,  2  Hilt.  (N.  Y.)  550.  Com- 
P-  457-  pare  Sennett  v.  Bucher,  3  P.  &  W.  (Pa.)  392. 

7.  Rent  Before  Entry  by  Lessee.  —  Bellasis  v.  See  generally  the  title  Ejectment,  vol.  10,  p. 
Burbriche,  1  Ld.  Raym.  171,  1  Salk.  209;  Wil-  467. 

liams  v.  Bosanquet,  1  Brod.  &  B.  238,  5  E.  C.        11.  L'H ussier  v.  Zallee,  24  Mo.  13. 
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When  Lessee  May  Enter. -The  lessee  may  enter  any  time  before  the  expira- 
tion of  his  term,  and  even  after  the  death  of  the  lessor. 

Lease  to  Tenant  in  Possession.  -  A  lease  to  a  tenant  already  in  possession  vests 
the  term  and  does  not  create  merely  an  mteresse  termini,  and  it  has  been  held 
hat  when  the  lease  was  made  to  two  lessees,  one  of  whom  was  already  in 
possession,  the  term  vested  without  an  entry  by  the  other  lessee. 
P    5  Tenancy  for  Life.  -  Land  may  be  demised  to  be  held  during  the  life  of 
the  lessor,  the  lessee,  or  a  third  person  or  persons,  in  consideration  of  the 
payment  of  rent  by  the  lessee.    Such  a  demise  creates  the  relation  of  landlord 
and  tenant,  and  the  interest  of  the  lessee  is  a  tenancy  for  life.*    As  he 
fnterest  of  the  lessee  is  a  freehold,  therefore  such  a  tenancy  must  be  created 
bv  an  instrument  under  seal  ;4  and  as  at  common  law  a  freehold  could  not  be 
Wanted  to  commence  in  future,  it  followed  that  a  tenancy  for  life  could  not 
fe  created  by  a  lease  to  take  effect  in  future.-    The  question  whether  a  lease 
is  for  ?he  life  of  the  lessor,  the  lessee,  or  a  third  person  depends  solely  upon 
the  construction  of  the  demise,  and  the  reader  is  referred  to  the  cases  cited 
in  the  note  hereto  for  a  construction  of  leases  in  this  regard 

Lease  Without  Ligation  of  Estate.  -  A  lease  under  seal  demising  lands  without 
words  of  limitation  or  until  the  happening  of  a  contingency  creates  a  tenancy 
for  life  subject  to  be  defeated  by  the  happening  of  the  contingency. 

Lease  in  L  Without  Words  of  Inheritance.  -  In  order  to  create  a  tenancy  in  fee 
the  lease  was  required  at  common  law  to  contain  words  of  inheritance,  to  the 
same  extent  as  a  grant  in  fee,  and  it  has  therefore  been  held  that  a  lease 
wShoS ^wordi ^  inheritance,  though  expressed  to  be  forever,  creates  only  a 

tenMerTerf°- w'here  a  lease  demises  land  both  for  a  term  of  years  and  for  life, 
the  teim  for  years  merges  in  the  demise  for  life,  and  a  tenancy  for  life  alone 

iS  'wtstf-  At  common  law  a  tenant  for  life  was  not  liable  for  waste  unless 
theTase  was  made  impeachable  for  waste."  At  an  early  date  this  rule  was 
chanced  by  statutes  in  England,"  and  in  the  United  States  these  statutes  have 
ekher  bee?  re-enacted  or  adopted  as  a  part  of  the  common  law."  A  lease  for 
Hfe  may!  of  course,  be  expressly  made  unimpeachable  for  waste,  whereby  the 

3.  Flagg      Rudger,  58  Me.  258;  Dalye  v.      Warner,  g  Vej^r.  156.  g'^J^  Lewis 

Robertson,  19  U.  C.  Q.  B.  411.  en  [     T    O    B    121  •  Brewer  v.  Hill,  2  Anstr. 

4.  Browne  v.  Warner,  r4  Ves.  Jr.  156;  Stone  50  L.  J .  y .  a.  1-1  n  Sweetser 
v.  Rogers,  2  M.  &  W.  443:  Doe  ,.  Browne  8  414^  Wood  v  Davis  6  L  5_  jg 
East  .^^;;eL-^K  Lew.,  ***^>*.  ^5.  ^  Tanner>  ^  OMo 

52t;  'People  v.  Gillis,  24  Wend  (N  Y .] ,  201     In     Sfcirt.  ^       ^  Wend_     _  y  )  ^ 

S^otTeVrea^d  S^M  S     jA*.  that  a  lease  t^™-- 

trfss  ^srArass w-*  3 (N. 

pay  a  debt  to  the  lessee.  )  3  1 •       ^  Robertson,  19  U.  C  Q.  B.  4n. 

anguishing  Ecclesiastical  Com  rs  *.  Rowe,  5      *^*%£"Z  Hasty  v.  Wheeler,  12  Me.  438; 

L.  157:  Doe  v.  Smith,  6  East  530.  -  Stevens  v.  Rose,  69  Mich.  259- 

In  Kenney  v.  Wentvvorth,  77  Me.  203,  a  lease  Zlln  Vn^sAirT--  Chase  »  Hazelton,  7  N. 

to  two  providing  that  it  should  continue     for  JVw  Hampshire.  Chase 
and  during  the  term  of  their  natural  life,    with  Volume  XVIII. 
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tenant  is  enabled  to  do  many  things,  such  as  cutting  wood,  opening  new 
mines,  etc.,  which  would,  under  the  statutes  of  Marlbridge  and  Gloucester, 
amount  to  waste.  Still,  a  lease  for  life  without  impeachment  for  waste  does 
not  operate  as  a  license  to  the  tenant  to  destroy  the  estate  or  commit  malicious 
waste,  such  as  cutting  down  fruit-bearing  trees  or  trees  which  serve  for  shade 
or  ornament,  etc.1  No  particular  form  of  words  is  necessary  to  make  a  lease 
for  life  without  impeachment  for  waste.  The  criterion  in  such  a  case  is  the 
intention  of  the  parties.8 

Assignments.  —  A  tenant  for  life  may,  unless  restricted  by  the  terms  of  his 
lease,  transfer,  mortgage,  assign,  or  sublet  his  estate.3 

Termination  of  Tenancy.  —  Where  the  lease  is  for  the  life  of  the  lessee  it  termi- 
nates, of  course,  upon  the  death  of  the  lessee;4  but  if  it  is  for  the  life  of  the 
lessor  or  of  a  third  person  it  does  not  terminate  on  the  death  of  the  lessee.5 

6.  Tenancy  in  Fee.  —  In  a  number  of  cases  perpetual  leases  with  reservation 
of  rent  have  been  recognized  as  valid  leases.6  These  instruments,  it  seems, 
however,  are  more  properly  conveyances  with  a  reservation  of  a  common-law 
rent  charge,7  with  rights  of  distress  and  re-entry  expressly  reserved.8  • 

7.  Emphyteutic  Leases.  —  An  emphyteutic  lease,  or  bail  a  longues  annees,  as 
recognized  in  Quebec,  is  a  lease  for  more  than  nine  years  at  an  annual  rent 
whereby  the  lessee  enjoys  for  the  term  all  the  rights  attached  to  the  quality 
of  proprietor,  and  can  dispose  of  the  property  subject  to  the  rights  of  the 
lessor.9  Leases  for  more  than  nine  years  are  not,  however,  invariably  emphy- 
teutic leases.10  The  duty  to  improve  the  demised  property  has  usually  been 
imposed  on  the  lessee  under  an  emphyteutic  lease,  though  such  an  obligation 


North  Carolina.  — Sherrill  v.  Conner,  107  N. 
Car.  543;  Dozier  v.  Gregory,  1  Jones  L.  (46  N. 
Car.)  100. 

Pennsylvania.  —  Irwin  v.  Covode,  24  Pa.  St. 
162. 

1.  Stevens  v.  Rose,  69  Mich.  259. 

2.  Goodrighti  v.  Barron,  11  East  220;  Web- 
ster v.  Webster,  33  N.  H.  21;  Stevens  v.  Rose, 
6g  Mich.  259,  wherein  it  was  held  that  a  lease 
of  land  to  a  tenant  "  to  have  and  to  hold,  to 
use  and  control  as  he  thinks  proper  for  his 
benefit  during  his  natural  life,"  is  a  lease  with- 
out impeachment  for  waste. 

3.  Schee  v.  McQuilken,  59  Ind.  269;  Sutton 
v.  Casseleggi,  77  Mo.  397;  Smith  v.  Jewett,  40 
N.  H.  530;  Sinclair:'.  Jackson,  8  Cow.  (N.  Y.) 
543.    See  also  the  title  Leases,  post. 

4.  Doe  v.  Smith,  6  East  530;  Merwin  v. 
Camp,  3  Conn.  43.  in  which  latter  case  a  lease, 
for  a  valuable  consideration  received  from  a 
religious  society,  was  executed  to  a  minister 
of  that  society  for  the  use  and  benefit  of  the 
ministry  during  his  natural  life  and  his  suc- 
cessor's good  pleasure.  It  was  held  that  the 
estate  created  by  it  was  terminated  by  the 
death  of  the  minister. 

5.  Flagg  v.  Badger,  58  Me.  258. 

A  lease  to  A  during  the  lives  of  B  and  C 
will  continue  during  the  life  of  the  survivor. 
Brudnel's  Case,  5  Coke  9;  Hughes's  Case,  13 
Coke  66. 

6.  Atkinson  v.  Orr,  83  Ga.  34;  Folts  v. 
Huntley.  7  Wend.  (N.  Y.)  210;  Effinger  v. 
Lewis,  32  Pa.  St.  367.  See  also  Cook  v.  Bis- 
bee,  18  Pick.  (Mass.)  527.  Of  this  character 
are  the  ground-rent  leases  in  Pennsylvania 
(see  the  title  Ground  Rents,  vol.  14,  p.  1121), 
and  the  Van  Rensselaer  manorial  leases  in 
New  York;  and  it  has  been  expressly  held  that, 
though  there  is  in  the  strict  sense  no  reversion 
in  the  lessor,  still  the  relation  of  landlord  and 
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tenant  is  created  between  the  parties.  Van 
Rensselaer  v.  Smith,  27  Barb.  (N.  Y.)  156, 
affitmed  19  N.  Y.  100. 

In  Van  Rensselaer  v.  Snyder,  13  N.  Y.  302, 
and  Hunt  v.  Comstock,  15  Wend.  (N.  Y.)  667, 
the  courts  recognized  the  relation  between  the 
parties  to  such  leases  as  that  of  landlord  and 
tenant. 

7.  Doe  v.  Gardiner,  12  C.  B.  319,  74  E.  C.  L. 
319;  Alexander  v.  Warrance,  17  Mo.  228; 
Main  v.  Green,  32  Barb.  (N.  Y.)448;  Main  v. 
Davis,  32  Barb.  (N.  Y.)  461;  M'Murphy  v. 
Minot,  4  N.  H.  251;  Stevens  v.  Dewing,  2  Vt. 
411;  Arms  v.  Burt,  1  Vt.  306,  18  Am.  Dec.  680; 
1  Taylor  on  Landlord  and  Tenant  (8th  ed.),  §  50. 

In  Loring  v.  Melendy,  11  Ohio  355,  it  was 
held  that  perpetual  leasehold  estates  are  lands, 
subject  to  all  the  rules  and  laws  which  attach 
to  lands  for  all  purposes,  and  therefore  that 
judgment  liens  attach  to  them  as  lands. 

Taxation.  —  In  Wells  v.  Savannah,  87  Ga. 
397,  it  was  held  that  the  title  to  land  held 
under  a  perpetual  lease  from  the  city  of  Savan- 
nah was  in  the  lessee  and  was  taxable  in  his 
name.  See  also  Cincinnati  College  v.  La  Rue, 
22  Ohio  St.  469. 

8.  Friedlander  v.  Delaware,  etc.,  Canal  Co., 
(Supm.  Ct.  Gen.  T.)  34  N.  Y.  St.  Rep.  650. 
Citing  Van  Rensselaer  v.  Hays,  19  N.  Y.  68, 
75  Am.  Dec.  278,  and  Van  Rensselaer  v.  Den- 
nison,  35  N.  Y.  393. 

9.  Emphyteutic  Leases.  —  Dufresne  v.  Lamon- 
tagne,  8  L.  C.  Jur.  197;  Fraser  v.  Burnette,  19 
Rev  Leg.  306;  Credit  Fonder  Franco-Canadien 
v.  Young,  9  Quebec  317;  Cossitt  v.  Lemieux, 
25  L.  C.  Jur.  317;  Gugy  v.  Chouinard,  3  Rev. 
Leg.  308;  Lepine  v.  Jacques  Cartier  Perma- 
nent Bldg.  Soc,  20  L.  C.  Jur.  300. 

10.  North  Western  Tel.  Co.  v.  Montreal  Tel. 
Co.,  17  Rev.  Leg.  203;  Credit  Foncier  Franco- 
Canadien  v.  Young,  9  Quebec  317. 
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Repairs  to 

was  formerly  not  essentia!.-    ^Y^SSS^k  -TaTea  2S«  iS 

P^n»-1.  Liability  of  Landed To T^m  -^JXdrole 
S  t"OTaC!£W  g--nt  "between  the  parties,  the  landlord  was 

STpSMgiS.  'to  S oy'de^f  in  the  demised  premises 

.      ,r    in  A-iA/IifVi   lift-  Petz 

1.  Cossitt  v.  Lemieux,  25  L.  C.  Jur.  317. 

2.  Credit  Fonder  Franco-Canadien  v.  Young, 

9  ^MUler  Michoud,  11  Rob.  (La.)  229;  Con- 
nell  v.  Female  Orphan  Asylum,  18  La.  Ann. 

51  i.  No  Implied  Obligation  upon  Landlord  to  Re- 
pair -  England.  -  Colebeck  * G.rdlers  Co  1 
O  B  D.  234;  Gott  Gandy,  2  El.  &  Bl.  845, 
«e'  C  L  845-  Pomfret^.  Ricroft,  I  Saund. 
g2;  Weigall  t.  Waters,  6T  R  488.  See  also 
Keates  *.  Cadogan,  2  Eng.  L  &  Eq  320 

—  Aid  well  *.  Hanath,  7  U.  U  r\ 
q-  Tennant  v.  Hall,  27  N.  Bruns._499- 

{/Mita/  SAifc*.  -  Felton  v.  Cincinnati,  (C  U 
A.)  95  Fed.  Rep.  336;  Viter  Co.  v.  Fnedlander, 

12AM?J°-  Burks  v.  Bragg.  89  Ala  204. 

California.  -  Sieber  *.  Blanc  76  Cal.  173, 
Brewster  De  Fremery,  33  Cal.  341;  Cowe  1 
,  Lumley,  39  Cal.  151.  ■  Am  Rep.  430;  Cal- 
lahan  v.  Loughran,  102  Cal  .470. 

Colorado.-  Lewis  *.  Hughes,  12  Colo.  208, 
Davidson  ».  Fischer,  11  Colo.  583.  7  Am.  St. 

^Connecticut.--  Gulliver  ».  Fowler,  64  Conn. 
■556-  Gallagher  v.  Button,  73  Conn.  172- 

District  of  Columbia.  —  Kaufman  v.  Clark,  7 

D'i?iinlis.  —  Benjamin  w.  Heeney,  SI  111.  492; 
Tomle  v.  Hampton,  129  111.  379;  f°™£* 
Silk  Co.  v.  Shav,  37  HL  App.  542;  Independ- 
ent Brewing  Assoc.  v.  Powers,  80  111.  App. 
471;  MitcheTl  v.  Plant,  31  HI.  App.  148;  Qmnn 
v.  Crowe,  88  111.  App.  191. 

/„rfi«««.  — Kellenberger   w.    Foresman,  13 

Ind.  47s;  Estep*.  Estep,  23  Ind.  114;  Casad 

I  Hughes,  27  Ind.  141;  Skillen  v.  Water- 
Works  Co.   49  Ind.  193;  Wabash,  etc..  Canal 

"    Brett:  25  Ind.  409;  Deller  v.  Hofferberth, 

127  Ind.  414;  Mattler  v   Strangmeier  1 .Ind. 

App.  556;  Barman  v.  Spencer,  (Ind.  1898)49 

N.  E.  Rep.  9.  T    D  _ 

Kentucky.  —  Battres  v.  Heiss,  2  Ky.  L.  Ktp. 

3°Af«^.  —  Abbott  v.  Jackson,  84  Me.  449; 
Whitmore  *.OronoPulP,  etc..  Co.,  91  Me.  297. 

Maryland.  —  Hess  v.  Newcomer,  7  Md.  337, 
Gluck  v.  Baltimore,  81  Md.  315 

Massachusetts.  —  Foster  ».  Peyser,  9  Cush. 
(Mass.)  242,  57  Am.  Dec.  43:  Imager  v.  Ban- 
croft 112  Mass.  76;  McKeon  *.  Cutter,  156 
Mass.  296;  Booth  v.  Merriam,  155  Mass  521; 
McLean  v.  Fiske  Wharf,  etc.,  Co.,  158  Mass. 
472;  Bsrtie  v.  Flagg,  161  Mass.  504;  F°wler  v- 
Bot't,  6  Mass.  63. 

Michigan.-  Fisher*.  Thirkell,  21  Mich.  22: 
Donaldson  ».  Wilson,  60  Mich.  86,  1  Am.  St 


Rep  487-  Kenny  v.  Barns,  67  Mich.  336;  Petz 
v  Voigt  Brewery  Co.,  116  Mich.  418. 

Minnesota. -Kvaegev  v.  Ferrant,  29  Minn 
,85,  43  Am.  Rep.  223;    Harpel  v.  Fall,  63 
Minn    520;  Wilkinson  v.  Clausen,  29  Minn. 
91;  Beneteau  w.  Slubber,  (Minn.  1900)  82  N. 

™M*dsdppL  -  Jones  v.  Millsaps,  71  Miss  10 
Missouri.-  Ward  *.  Fagin,  101  Mc ,669.  20 
Am.  St.  Rep.  650,  28  Mo  App.  116;  Morse*. 
Maddox,  17  Mo.  573;  Pope  v. Boyle.  98  Mo 
527;  Wehrman  v.  Priest,  12  Mo.  App.  577. 
Deutsch  v.  Abeles,  15  Mo.  App.  398 ;  Little* 
Macadaras,  29  Mo.  App.  332;  Rogan  Dock- 
ery,  23  Mo.  App.  313;  Burner,  *.  Fuchs  28  Mo. 
App.  279;  Hughes  v.  Vanstone,  24  Mo.  App. 
637;  Eyre  v.  Jordan,  in  Mo.  424;  Fenion  v. 
Montgomery,  19  Mo.  App.  I5&-  ,  u  . 

™jW«.  -Oberfelder  v.  Doran,  26  Neb. 

118,  18  Am.  St.  Rep.  77I-. 

New  Hampshire.  -Elliott  v.  Aiken,  45  N- 
H  30     See  also  Scott  v.  Simons,  54  N.  H.  426. 

New  Jersey. -WooWey  v.  Osborne,  39  N.  J. 
Eq  54-  Heintze  v.  Bentlev,  34  N.  J.  Eq.  562; 
Clyne  V  Helmes,  61  N.  J.  L.  358;  Ashby  v. 
Ashby,  (N.  J.  1900)  46  Atl.  Rep.  522. 

New  York.  -  Davis  v.  Banks,  2  Sweeny  (N 

Y  )  184;  Sherwood  v.  Seaman,  2  Bosw.  (N.  V 
I27-  Post  ».  Vet.er,  2  E.  D.  Smith  (N.  Y.)  248, 
Witty  *.  Matthews.  52  N.  Y.  512;  Howard  . 
SooUt.le,  3  Duer(N.  YO464;  J. affe«.  H arteau 
eft  N  Y  398;  Doupe  v.  Genmn,  (N.  Y.  buper. 
Ct.  Gen.  T.)  37  How.  Pr.  (N.  Y  )  5;  Kabu» 
Frost  50  N.  Y.  Super.  Ct.  72;  Fox  *  Abbott, 
16  N  Y.  Wklv.  Dig.  159:  Hays  v.  Moody,  (N 

Y  C  ty  Ct.  Gen.  T  ) 2  N.  Y.  Supp.  385;  Lynch 
c"1a  renalviN  Y  )  207 ;  Flynn  *.  Hatton, 

fc  PI  Gen  T  )  43  How.  Pr!  (s'y.J -333:  ^n- 
ne'r  v  Ogilvie,  49  Hun  (N.  Y.)229.  Parmele  *. 
Pulvola  Chemical  Co.,  (N.  Y   City  Ct  Gen 
T  1  6d  N  Y  Supp.  1119;  Akerley  v.  White,  58 
Hun4(N:  Y.)  362;  Rotier  v.  Goerlte.  16  Daly 
(N  Y)484;  Strauss     H ametsley,  (C.  PI.  wn. 
T  )  13  N    Y.  Supp.  816;  Oakley  v.  Loen.ng, 
A*  PI  Gen.  T.)  8  Misc.  (N.  Y.)  302;  Lynch  v. 
Sur;;  (Supm.  Ct.  APP.  TO  16  Misc.  (N  Y)  ; 
Schanda*.  Sulzberger,  7  N.  Y.  App.  Div.  221. 
Lansing  v.  Thompson,  8  N.  Y .  App.  Div.  54, 
Bronner  v.  Walter.  15  N.  Y.  ApP-  D.v.  295 
Miller  v.  Rinaldo.  (Supm.  Ct.  App.  TO  M 
Misc.  (N.  Y.)  47o;  Schwartz  v.  Apple    N  Y. 
r;...   ct    Gen    T.)   21    Misc.   (N.   v.)  5M, 
^neV^Iaight/ 27  N.  Y   AP£  7; 
Franz  v.  Mulligan    Supm.  Ct.  Spec.  L.)  1 

Misc.  (N.  Y.)  4";  s'™°"s£  SR7nardee  Ken! 
Y.  Super.  Ct.  406.  7  N  Y.  St.  Rep.  55.  ^n 
nedv  *    Fay,  (Supm.  Ct.  App.  T.)  65  N-  *• 
Supp.  202;  Sherwood  v.  Seaman,  2 :  Bosw.  (N, 
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existing  at  the  time  of  the  demise.1  It  follows,  therefore,  that,  in  the  absence 
of  any  agreement  on  the  part  of  the  landlord  to  repair,  a  tenant  cannot  recover 
from  the  landlord  the  costs  of  repairs  made  by  him,3  nor  can  the  tenant  recover 
from  the  landlord  for  injuries  to  his  property  3  or  person,4  or  to  the  property 


Y.)  127.  But  see  West  Side  Sav.  Bank  v.  New- 
ton, 76  N.  Y.  616.  57  How.  Pr.  (N.  Y.)  152, 
reversing  8  Daly  (N.  Y.)  346.  This  case  is 
explained  in  Simons  v.  Seward,  54  N.  Y. 
Super.  Ct.  40S. 

Ohio. — Shindelbeck  v.  Moon,  32  Ohio  St. 
264,  30  Am.  Rep.  584. 

Oregon  —  Kahn  v.  Love,  3  Oregon  206. 

Pennsylvania.  —  Phillips  v.  Monges,  4  Whart. 
(Pa.)  226;  Moore  v.  Weber,  71  Pa.  St.  429,  10 
Am.  Rep.  708;  Hazlett  v.  Powell,  30  Pa.  St. 
293;  Wunder  v.  McLean,  134  Pa.  St.  334,  19 
Am.  St.  Rep.  702;  Huber  v.  Baum,  152  Pa.  St. 
626;  Stull  v.  Thompson,  154  Pa.  St.  43;  Hollis 
v.  Brown,  159  Pa.  St.  539;  Medary  v.  Cathers, 
161  Pa.  St.  87;  Moore  v.  Gardiner,  161  Pa.  St. 
173;  Reeves  v.  McComeskey,  168  Pa.  St.  571; 
Wien  v.  Simpson,  2  Phila.  (Pa.)  158,  13  Leg. 
Int.  (Pa.)  300;  Hoban  v.  Lawall,  3  Lack.  Jur. 
(Pa.)  38;  Plummer  v.  Shulimyer,  12  Lane.  L. 
Rev.  (Pa.)  217;  Phillips  v.  Epp,  2  Lick.  Jur. 
(Pa.)  41;  Hess  v.  Weingartner,  5  Pa.  Dist.  451. 

Rhode  Island.  —  Railton  v.  Taylor,  20  R.  I. 
279 

South  Carolina. — Charleston  v.  Moorhead, 
2  Rich.  L.  (S.  Car.)  430. 

Tennessee.  —  Banks  v.  While,  I  Sneed  (Tenn.) 
613. 

Texas.  —  Weinsteine  v.  Harrison,  66  Tex. 
546;  Perez  v.  Rabaud,  76  Tex.  191;  Andrews 
v.  Jones,  36  Tex.  149. 

Vermont.  —  Wilcox  v.  Cale,  65  Vt.  478. 

Washington.  —  Phillips  v.  Port  Townsend 
Lodge  No.  6,  8  Wash.  529. 

West  Virginia.  —  Hoyleman  v.  Kanawha, 
etc..  R.  Co.,  33  W.  Va.  489. 

Wisconsin.  —  Cole  v.  McKey,  66  Wis.  500,  57 
Am.  Rep.  293. 

Tenant  in  Common  as  Landlord  —  Contribution 
for  Repairs.  —  See  Grannis  v.  Cook,  3  Thomp. 
&  C.  (N.  Y.)  299.  See  also  the  title  Joint 
Tenants  and  Tenants  in  Common,  vol.  17,  p. 
687,  and  refere  nces  ihere  given. 

Kule  Applies  Where  United  States  Is  Tenant.  — 
Warren's  Case,  4  Ct.  CI.  526. 

In  Tenancies  from  Week  to  Week,  it  seems  that 
the  landlord  must  keep  the  premises  in  repair. 
Fawcett  on  Landlord  and  Tenant  (2d  ed.),  p. 
309,  citing  Broggi  v.  Robins,  14  Times  L.  Rep. 
439- 

1.  Repairs  Needed  at  Time  of  Demise  —  Eng. 
land.  —  Arden  v.  Pullen,  10  M.  &  W.  321; 
Chappell  v.  Gregory,  34  Beav.  250;  Lane  v. 
Cox,  (1897)  1  Q.  B.  415. 

Colorado.  —  Davidson  v.  Fischer,  it  Colo. 
583,  7  Am.  St.  Rep.  267. 

District  of  Columbia.  —  Kaufman  v.  Clark  7 
D.  C.  1. 

Maine.  —  Gregor  v.  Cady,  82  Me.  131,  17 
Am.  St.  Rep.  466. 

Massachusetts.  —  Booth  v.  Merriam,  155 
Mass.  521. 

Michigan.  —  Clark  v.  Babcock,  23  Mich.  164. 

Missouri.  —  Peterson  v.  Smart,  70  Mo.  35. 

Nebraska.  —  Powell  v.  Beckley,  38  Neb.  157. 

New  York.  —  McMann  v.  Autenreith,  17 
Hun  (N.  Y.)  163;  Brown  v.  Winner,  43  N.  Y. 
App.  Div.  135. 


Oregon. —  Kahn  v.  Love,  3  Oregon  207. 
South  Carolina.  —  Cantrell  v.  Fowler,  32  S. 
Car.  589,  10  S.  E.  Rep.  934. 

Texas.  —  Lynch  v.  Ottlieb,  70  Tex.  727. 

2.  Landlord  Not  Liable  for  Cost  of  Repairs  by 
Tenant  —  United  States.  —  Sheets  v.  Seldtn,  7 
Wall.  (U.  SO416;  Warren's  Case,  4  Ct.  CI.  526. 

California.  —  Savings,  etc.,  Soc.  v.  Gerichten, 
64  Cal.  520. 

Illinois.  — John  Morris  Co.  v.  Tillson,  81  111. 
607;  Smith  v.  Kinkaid,  I  111.  App.  620;  Morris 
v.  South  worth,  50  111.  App.  429. 

Indiana.  —  Biddle  v.  Reed,  33  Ind.  529; 
Harry  v.  Harry,  127  Ind.  91 ;  Mull  v.  Graham, 
7  Ind.  App.  561. 

Nebiaska.  —  Powell  v.  Beckley,  38  Neb.  157; 
Turner  v.  Townsend,  42  Neb.  376;  Murphey 
v.  Illinois  Trust,  etc.,  Bank,  57  Neb.  519. 

New  York.  -  Howard  v.  Doolittle,  3  Duer 
(N.  Y.)  464;  Mumford  v.  Brown,  6  Cow.  (N. 
Y.)475,  16  Am.  Dec.  440;  Hartford,  etc..  Steam- 
boat Co.  v.  New  Yoik,  12  Hun  (N.  Y.)  550; 
Simpson  v.  Swikehard,  21  N.  Y.  Wkly.  Dig. 
107;  Phelps  v.  New  York,  (Supm.  Ct.  Gen.  T.) 
13  N.  Y.  Supp.  779;  Ely  v.  Fahy,  79  Hun  (N. 
Y.)  65;  Matterof  Brockway,  (Surrogate  Ct.)  12 
Misc.  (N.  Y.)  240;  Laird  v.  McGeorge,  (Supm. 
Ct.  App.  T.)  16  Misc.  (N.  Y.)  70. 

Pennsylvania.  —  Kline  v.  Jacobs,  68  Pa.  St. 
57;  Hitner  v.  Ege,  23  Pa.  St.  305;  Evethart  v. 
Bauer,  1  Lehigh  Val.  L.  Rep.  157;  Rawle  v. 
Balfour,  16  W.  N.  C.  (Pa.)  195. 

South  Carolina.  —  Charleston  v.  Moorhead, 
2  Rich.  L.  (S.  Car.)  430;  Cantrell  v.  Fowler,  32 
S.  Car.  589,  10  S.  E.  Rep.  934. 

Vermont.  —  Brown  v.  Burrington,  36  Vt.  40. 

Washington.  —  Phillips  v.  Port  Townsend 
Lodge  No.  6,  8  Wash.  529. 

West  Virginia.  —  Windon  v.  Stewart,  43  W. 
Va.  311,  citing  12  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  720,  723. 

Cleaning  Cesspool.  —  Tenant  may  recover 
expense  from  landlord;  decision  based  partly 
on  custom.  Scheerer  v.  Dickson,  3  Brews. 
(Pa.)  276. 

3.  Injuries  to  Tenant's  Property  from  Want  of 

Repairs  —  England.  —  Gott  v.  Gandy,  2  El.  & 
Bl.  845.  75  E.  C.  L.  845. 

Illinois.  —  Mitchell  v.  Plant,  31  111.  App.  148. 

Massachusetts.  —  McKeon  v.  Cutter,  156 
Mass.  296. 

Missouri.  —  Ward  v.  Fagin,  101  Mo.  669,  20 
Am.  St.  Rep.  650. 

New  York.  —  Doupe  v.  Gennin,  (N.  Y.  Super. 
Ct.  Gen.  T.)  37  How.  Pr.  (N.  Y.)  5;  Opdyke  v. 
Prouty,  6  Hun  (N.  Y.)  242;  Lynch  v.  Speed, 
15  Daly  (N.  Y.)  207;  Laird  v.  McGeorge, 
(Supm.  Ct.  App.  T.)  16  Misc.  (N.  Y.)  70. 

Rhode  Island.  —  Railton  v.  Taylor,  20  R.  I. 
279. 

Texas. — Weinsteine  v.  Harrison,  66  Tex.  546. 

No  Liability  of  Landlord  for  Debts  Incurred  by 
Tenant  in  Repairing.  —  Schrage  v.  Miller,  44 
Neb.  818;  Davis  v.  Benedict,  49  Neb.  119; 
Jones  v.  O'Farrel,  I  Nev.  354. 

4.  Personal  Injuries  to  Tenant  —  California.  — 
Brewster  v.  De  Fremery,  33  Cal.  341. 

Illinois.  —  Blake  v.  Ranous,  25  111.  App.  486. 
to  Volume  XVIII. 
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or  person  of  his  family,'  caused  by  the  defective  condition  of  the  demised 
preTiSeS'L»   -  Under  the  Roman  law,  in  case  of  tenancies  for  short  terms 

taTTu^  ^Srobuiatn^  a  subtenant  of  the  lessee  than  to  the 

T)  *— •  «-»•.  -  li  esntabl™hPed  Slta  "not  valid 

usay  or  custom  in  conflict  with  p  am  welhe  tab    hed  ruksoHaw  ^  ^ 

^t^A^^  ^Ehereto'  ^  **  ^  ^ 
Sty  in  the  absence  of  an  agreement  m  regar 1th r to.  ^ 
(o)  Eff.a.tCoven.nt  for  a»i.t  Enjoyment. -A ^ovenar ton  V 

forVuiet  enjoyment  d  "l^^Th^r mist  a're  d^troyed.'  . 
premises  in  repair    or  to  rebuild  in  case  ,     H  _  p        he  doctnne 

person.8  .     h    lanc}lord  under  any  obligation  to 

proSrthe-te'nlnt  «;?™t^r««l  of  a  building  adjoining  the 

'tlSSC*  -  The  rule  exempting  the 

-iy  ^SS^KS  ffifptfK  »  there  is  noP  lia- 

r:,s^^^">^       and  th:  la;dllt 

Ate.  -  Hamilton  v.  Feary,  8  Ind.  APP.  steine  .    Harrison,  66^  546.  ^eyl* 

6i5,  52  Am.  St.  Rep.  485.  311.    Cfc»^  Scheerer  v.  Dickson,  3  Brews. 

Maine.  —  Gregor  y.  Cady,  82  Me.  131,  17  fp   v  „6  ' 

Am.  St.  Rep.  4^6.                                      f  6.'  Covenant  for  Quiet  Enjoyment.  -  Doupe  *. 

Massachusetts.—  McLean   v.  Fiske  Whart.  •              y_         f_  c    Gen.  T-)  37  How. 

etc     Co.,  158  Mass.  472;  Bowe  v.  Hunking,  uenm  ,y           ^        ^    Matthews,  52  N.  Y. 

135  Mass.  380,  46  Am  Rep.  47l.  5I2-  Moore  v!  Weber,  71  Pa.  St.  429,  10  Am. 

Minnesota.  -  Harpel  v.  Fall,  63  Minn  520.  5". 

Afwozm.  -  Little  v.  Macadaras,  29  Mo.  App.  KeP-jJ0  obligati(m  to  Rebuild.  -  Brown  v.  Quil- 

33%ew  York.  -  Schanda  ».  Sulzberger,  7  N.  ter^™bJulf  discussion  of  the  question  of  the 

Y.  App.  Div.  221;  Jaff e  ^.  H^au  5| 5  N.  Y.  of  ^  covenant  for  quiet  enjoyment. 

398;  Akerley  v.  White,  58  Hun  (N.  Y.j 1  30-.  Leases,/^/. 

O/hV. -Shindelbeck  w.  Moon,  32  Ohio  St.  see  t^1"        Qn  p/rt  of  Landlord  to  Protect 

264.  30  Am.  Rep.  584.  Tenant  from  Danger  of  Excavation  on  Adjoining 

Oregon.  —  Kahn  v.  Love,  3  Oregon  207  ieu      Brewster  ».  De  Fremery,  33  Cal.  341 . 

1.  Injuries  to  Members  of  Tenant's  Family.  -  Lot.  Brew  s  er  Mo<  66g,  20  Am.  St  Rep. 
Moynihan  v.  Allyn,  162  Mass.  272:  Peterson  Ward ^;  ^  .  ^  Bos„.  (N  Y.)  127. 
w.  Smart,  70  Mo.  34;  Conner  1/.  OgiW  e  49  gO;  »  Remmler,  9  Ohio  Dec.  (Re- 
Hun  (N.  Y.)  229;  R^an*-  ft00^'*'.  3 093,  r«*r«rf  in  the  Supreme  Court.  See 
(N.  Y.  City  Ct.  Gen.  T.)  22  Misc.  (N.  Y.)  55L  P"™) °93-  (Reprint)  693.  ^  ,  . 
Jaffe  v.  Harteau,  5 6  N  Y.  398;  Akerley  ».  not  ^  ^  P.^  Building.  Donald- 
White,  58  Hun  (N.  Y.)  362.         .  Wilson,  60  Mich.  86,  1  Am.  St.  Rep.  487, 

2.  4  Kern's  Com.  no,  quoted  in  Felton  «r.  ^J1™^^.  3  Duer  (N.  Y.)  464;  Rot- 
Cincinnati,  (C.  C.  A.)  95  F5d-  ^  "6-  Don  t„  v   Goerlitz,  16  Daly  (N.  Y.)  484;  Moore  r. 

3.  No  Obligation  as  Regards  Sublessee.  -  Don-  te  ?  ■              g           I0  Am.  Rep.  708. 
aldson  ».  Wilson  60  Mich.  86  1  Am  St  Rep.  Weber  7                    a  m_  &  gj  845i  „  E.  C. 
487 •   HarpeL  v.  Fall,  63  Minn.  520,  Jane  v  - 

Harteau.  56  N.  Y.  398:   Cole  v.  McKey.  66  ^  gee  t'w/rat  this  section.  Liability  of  Tenant. 

Wis.  500,  57  Am.  Rep.  293.  12*  No   Obligation  to  Rebuild.  —  Bayne  ». 

4.  See  the  title  Usages  and  Customs.  wtTUr  i  Dovv.  233;  Sheets  v.  Selden  7  Wall. 

5.  Liability  to  Repair  Cannot  Be  Imposed  by  Walker     ^       33.  ^               3g  CaL  I5I>  2 
Custom.  -  Biddle  v.  Reed,  33  Ind.  529;  Wein-  \u.        4    .                   Volume  XVIII. 
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received  the  insurance  money  impose  upon  him  a  liability  to  rebuild.*  And 
where  the  landlord  rebuilds,  though  under  no  obligation  to  do  so,  the  tenant 
has  the  right  to  hold  the  new  buildings  to  the  end  of  his  term.2 

Inherent  Defects  in  Construction.  —  The  rule  exempting  the  landlord  from  liability 
for  injuries  to  the  tenant  on  account  of  the  defective  condition  of  the  demised 
premises  has  been  held  to  extend  to  inherent  defects  in  the  original  construc- 
tion of  the  building  demised,  where  the  landlord  was  unaware  of  such  defects 
and  had  done  all  that  a  reasonably  prudent  man  would  have  done  towards 
fitting  the  building  for  occupation.3 

(f)  Character  of  Property  Leased.  —  The  character  of  the  property  leased  does 
not  affect  the  rule  that  the  landlord  is  under  no  implied  obligation  to  repair. 
As  shown  in  the  note,  the  rule  has  been  applied  to  various  classes  of  property.4 

(g)  Liability  of  Lessee  to  Subtenants.  —  Where  the  original  lessee  sublets  the 
premises,  he  is,  as  regards  his  subtenant,  to  be  regarded  as  any  other  lessor, 
and  is  under  no  implied  liability  to  such  subtenant  to  repair;5  and  the  fact 
that  the  original  lease  contains  a  covenant  on  the  sublessor's  part  to  repair 
does  not  place  him  under  any  obligation  in  this  respect  to  his  subtenant,  his 
liability  under  such  a  covenant  being  to  his  landlord  alone.6 

(2)  Where  Part  of  Premises  Ls  Leased  to  Tenant  —  (a)  Repair  of  Retained  Portion 
—  aa.  In  General  —  View  that  Landlord  Need  Not  Repair. — The  general  rule  that  the 
landlord  is  under  no  implied  obligation  to  keep  the  demised  premises  in  repair 
is,  in  most  jurisdictions,  held  equally  applicable  where  only  a  part  of  a  building 
is  demised ;  and  the  landlord  is  held  to  be  under  no  implied  obligation  to  keep 
the  portion  of  the  building  not  demised  to  the  tenant  in  repair,  so  as  to  render 
tenantable  and  secure  the  portion  demised  to  the  tenant.7  In  New  York  it 
has  been  held  that  though  the  landlord  is  under  no  implied  obligation  to  repair 

Am.  Rep.  430,  in  which  case  it  was  held  that 
a  covenant  by  ihe  lessor  to  build  upon  the 
premises  demised  is  a  contract  to  build  but 
once,  and  does  not  impose  upon  him  any  obli- 
gation to  rebuild  in  case  the  building  is  de- 
stroyed by  fire.  See  also  Smith  v.  Kerr,  108 
N.  Y.  31,  2  Am.  St.  Rep  362. 

1.  Insurance  Money  Received  by  Lessor.  — 
Leeds  v.  Cheetham,  1  Sim.  146;  Loft  v.  Dennis, 
1  El.  &  El.  474,  102  E.  C.  L.  474;  Pindar  v. 
Ainsley,  cited  in  Belfour     Weston,  1  T.  R.  312. 

2.  Smith  v.  Kerr,  108  N.  Y.  31,  2  Am.  St. 
Rep.  362. 

3.  Defects  in  Original  Construction.  —  Daley  v. 
Quick,  99  Cal.  179.  See  also  Hartford,  etc., 
Steamboat  Co.  v.  New  York,  12  Hun  (N.  Y.) 
550. 

4.  Lease  of  Water  Power.  —  Sheets  v.  Selden, 
7  Wall.  (U.  S.)  416;  Wabash,  etc..  Canal  v. 
Brett,  25  Ind.  410;  Morse  v.  Maddox,  17  Mo. 
569.    See  also  the  title  Canals,  vol.  5,  p.  127. 

Water  Works.  —  Skillen  v.  Water-Works  Co., 
49  Ind.  193.    See  also  the  title  Water  Works. 

SaltWorks.  —  Clark  v.  Babcock,  23  Mich.  164. 

Hotels  and  Restaurants.  —  Morris  v.  Tillson, 
8r  111.  607;  Howard  v.  Doolittle,  3  Duer  (N. 
Y.)  464;  Lansing  v.  Thompson,  8  N.  Y.  App. 
Div.  54. 

Railroads.  —  Filton  v.  Cincinnati,  (C.  C.  A.) 
95  Fed.  Rep.  336. 

5.  Lessee's  Obligation  to  Subtenant.  —  Howard 
v.  Doolittle,  3  Duer(N.  Y.)  464;  Kelly  v.  Miles, 
58  N.  Y.  Super.  Ct.  495- 

6.  Clancy  v.  Byrne,  56  N.  Y.  129,  15  Am. 
Rep.  391- 

7.  Part  of  Building  Demised  —  Landlord  Not  Re- 
quired to  Keep  Balance  in  Repair  —  England.  — 
Colebeck  v.  Girdlers  Co.,  1  Q.  B.  D.  234. 


See  also  Carstairs  v.  Taylor,  L.  R.  6  Exch. 
217. 

Canada.  —  Humphrey  v.  Wait,  22  U.  C.  C. 
P.  580;  Tennanl  v.  Hall,  27  N.  Bruns.  499. 

Alabama. — Buckley  v.  Cunningham,  103 
Ala.  449,  49  Am.  St.  Rep.  42. 

Indiana.  —  Purcell  v.  English,  86  Ind.  34,  44 
Am.  Rep.  255. 

Minnesota.  —  Krueger  v.  Ferrant,  29  Minn. 
385,  43  Am.  Rep.  223. 

Mississippi.  — Jones  v.  Millsaps,  71  Miss.  10. 
Missouri.  —  Ward  v.  Fagin,  joi  Mo.  669,  20 
Am.  St.  Rep.  650,  reversing  28  Mo.  App.  116. 
See  also  McCarthy  v.  Fagin,  42  Mo.  App.  bit). 

New  Hampshire.  —  Scott  v.  Simons,  54  N.  H. 
426. 

New  York.  —  Doupe  v.  Genin,  1  Sweeny  (N. 
Y.)  25,  affirmed  45  N.  Y.  119,  6  Am.  Rep.  47; 
Simons  v,  Seward,  54  N.  Y.  Super.  Ct.  406; 
Opdyke  v.  Prouty  6  Hun  (N.  Y.)  242.  See 
also  Stapenhorst  v.  American  Mfg.  Co.,  (N. 
Y.  Super.  Ct.  Gen.  T.)  15  Abb.  Pr.  N.  S.  (N. 
Y.)  355;  Weinkrantz  v.  Callahan,  (Supm.  Ct. 
App  T.)  65  N.  Y.  Supp.  546.  Compare  Qu\gley 
v.  H.  W.  Johns  Mfg.  Co.,  26  N.  Y.  App.  Div. 
434;  Bold  v.  O'Brien,  12  Daly  (N.  Y.)  160. 

Wisconsin.  —  Cole  v.  McKey,  66  Wis.  500,  57 
Am.  Rep.  293. 

Applicability  of  Maxim  "  Sic  Utere  Tuo,"  etc.  — 
The  general  rule  that  one  person  is  bound  so 
to  use  his  property  as  not  to  injure  another 
does  not  impose  upon  the  landlord  any  active 
duty  to  repair  the  portion  of  a  building  not 
demised  and  over  which  he  may  be  said  to 
retain  control.  Cheeseborough  v.  Green,  10 
Conn.  318,  26  Am.  Dec.  396;  Krueger  v.  Fer- 
rant, 29  Minn.  385,  43  Am.  Rep.  223;  Doupe 
v.  Genin,  45  N.  Y.  119,  6  Am.  Rep.  47. 
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X  repair  as  regards  defects  aris.nghom wear  and  te  not 

to  the  tenant.3  h   landlord  should  not  be  held 

o  the  demise,  in  the  portion  of  the  bmld.ng  no *d« .sed  ^ 
•  ■  ^^ISra^^S^rf^SS'^U  of  the  landlord  in 

t^^roS^ 

conducts  the  house  over  which  he  retain i  control  as  to o  ■ 
SSlS^t^M?  Stinc^n^n^ence  in  affirma- 


1.  Accidental  Damages.  -  Doupe  r.  Genin,  I 
Sweeny  (N.  Y.)  25,  45  N.  Y.  119.  6 

A  2.'  Must  Repair  Hoof  in  Case  of  Wear  and  Tear. 

—  Rauth  v.  Davenport,  60  Hun    N.  Y.)  70, 
Bold  ".  O'Brien,  17  N.  Y.  Wkly.  Dig.  446. 

Chimney  Allowed  to  Tumble  Down -Landlord 
Answerable  to  Tenant  lor  Damages.  -  Eagle  v. 
Swayze,  2  Daly  (N.  Y.)  140. 

Roof  of  First  Floor  Extension.  —  In  Lichtig \v. 
Poundt,  (Supm.  Ct.  APP.  T.)  23  Misc  (N.  Y.) 
6,2  it  was  held  that  where  the  first  floor  of  a 
building  leased  consists  partly  of  a  one-story 
ex  ension  beyond  the  main  building  the  roof 
of  such  extension,  as  it  exists  solely  for  the 
protection  of  the  first  floor,  is  not  to  be  con- 
sidered as  remaining  under  the  control  of  the 
landlord  so  as  to  impose  upon  him  an  implied 
obligation  to  keep  it  in  repair 

3.  Bissell  v.  Lloyd,  100  111.  214.  See  also 
Payne  v.  Irvin,  44  HI-  App.  105;  Looney  v 
.McLean,  129  Mass.  33,  37  Am.  Rep  295 ;  Burns 
^  Solomon,  3  Ohio  N.  P.  185,  4  Ohio  Dec.  232. 
Compare  Mendel  v.  Fink,  8  111.  App.  378- 

Repair  of  Roof.  -  In  Toole  v.  Beckett,  6,  Me. 
544,  24  Am.  Rep.  54,  the  landlord  of  a  build- 
in"  let  to  several  tenants,  was  held  to  be 
under  an  implied  obligation  to  use  reasonable 
care  in  keeping  the  roof  in  repair. 

4  Accidental  Defects.  —  Carstairs  v.  laylor, 
L  R  6  Exch.  217;  Anderson  ^.Oppenheimer, 
SQ.'b.  D.  602;  Thum  v.  Rhodes,  12  Colo. 

A  ^'Negligent  Use  of  Premises  Retained  by  Lessor 

—  Alabama.-  Buckley  v.  Cunningham,  103 
Ala.  449,  49  Am.  St.  Rep.  42. 

California.  -  Pike  v.  Brittan,  71  Cal.  159,  6° 

A  Delwarl  -  Hysore  v.  Quigley,  9  Houst. 

(D//W8'-Glickauf  v.  Maurer,  75  HI.  a8o,  20 
Am.  Rep.  238;  Payne  v.  Irvin,  44  "L  APP- 

^««f*sw«r.  -  Priest  0.  Nichols,  116  Mass. 
401. 


MrW  F<7r/C>.  —  Stapenhorst  ».  American  Mfg. 
Co  16  N.  Y.  Super.  Ct.  392;  Levy  ^.  Korn, 
(N  Y.  City  Ct.  Gen.  T.)  30  Misc.  (N  Y.)  199: 
Hilsenbeck  v.  Guhring,  (Supm  Ct.  Gen  1.) 
T2  N  Y  Supp.  792.  See  also  Quigley  v.  H. 
W.  Johns  Mf*  Co!.  26  N  Y.  App.  D.v  434- 
Ohio.  —  See  Defiance  Water  Co.  v.  dinger, 

54SSSiS:-Railton      Taylor,  20  R.  I. 

Canada.  -  Gagne  v.  Vallee,  13  Quebec  Super. 

CThus;  when  a  landlord  leases  a  portion  of  a 
house  and  is  negligent  in  securing  a  sign  upon 
the  portion  of  the  building  retained  by  him 
and  the  sign  falls  and  injures  the  tenant  he 
landlord  is  liable  for  such  injuries.    Payne  v. 

'Triton  K;  20  R  I.  279,  a  landlord 
was  held  liable  to  a  tenant  of  a  part  of  a  build- 
Tne  for  injuries  caused  by  the  negligent  opera- 
tion by  the   landlord  of  the  steam-heating 

^Negligence  of  Janitor. -  The  landlord  of  a 
huildint  is  liable  for  the  damage  done  to  the 
goods  of  a  subtenant  by  reason  of  an  overflow 
of  water  which  a  janitor  of  the  building,  in  the 
fm^loy  of  the  landlord,  negligently ^permits to 
escape  from  a  washbasin  in  the  building.  Pike 
v.  Brittan,  71  Cal.  159.  60  Am  Rep  527. 
6.  Krueger  v.  Ferrant,  29  Minn.  385,  43  Am. 

^•Smiih  v.  Faxon,  156  Mass  589.  See  also 
Grosvenor  Hotel  Co.  v.  Hamilton,  (1894)  -  Q- 

B-88-tk7bSli«y  V-a4'  t****™- T  *S 

and  the  building  is  set  on  fire  by  an  explosion 
of  the  boUer  the  landlord  is  not  liable  to  his 
tenant  for  injuries  therefrom,  if  there  was  no 
negligence  imputable  to  him  in  the  care  and 

i2Z  N.  Y.  706. 
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tive  action  and  nonintervention  by  the  landlord  is  what  distinguishes  cases  of 
this  class  from  those  which  refuse  to  impose  upon  the  landlord  an  implied 
obligation  to  repair  the  portion  of  the  premises  not  demised.1 

(b)  Repair  of  Portion  Leased  to  Plaintiff.  —  Where  only  part  of  a  building  is 
demised,  the  rule  that  the  landlord  is  under  no  implied  obligation  to  repair 
the  demised  premises  applies,  of  course,  with  full  force  as  regards  the  portion 
of  the  premises  demised  to  the  tenant.3 

(c)  Repair  of  Portion  Demised  to  Other  Tenants.  —  So  also  the  landlord  of  a  building 
leased  in  separate  portions  to  several  tenants  is  under  no  implied  obligation 
to  one  tenant  to  repair  the  portion  of  the  building  demised  to  another  tenant, 
and  cannot  therefore  be  held  liable  to  the  former  for  injuries  caused  by  the 
portion  of  the  building  demised  to  the  latter  becoming  out  of  repair.3 

(d)  Liability  of  Landlord  for  Use  of  Premises  by  Other  Tenants.  —  As  a  general  rule  a 
landlord  is  not  liable  to  one  tenant  for  an  improper  use  of  a  part  of  the  buil'd'- 
ing  by  another  tenant.4  If,  however,  the  landlord  authorizes  one  tenant  to 
do  upon  the  premises  wrongful  acts  whose  effect  is  to  injure  another  tenant, 
which  result  is  the  natural  and  proximate  consequence  of  such  acts,  he  is  liable 
therefor.5  Thus,  where  a  landlord  knowingly  lets  to  one  tenant  a  portion  of 
a  building  to  be  used  for  a  purpose  for  which  the  premises  are  unfitted,  he  is 
liable  to  another  tenant  of  the  building  for  injuries  caused  therebv  to  the 
latter.6  ' 

(3)  Appurtenances  Used  in  Common  by  Several  Tenants  of  Building  —  (a)  In 
General.  —  The  rule  laid  down  by  the  weight  of  authority  is  that  where  the 
landlord  leases  separate  portions  of  the  same  building  to  different  tenants  and 
reserves  under  his  control  those  parts  of  the  building  or  premises  used  in  com- 
mon by  all  the  tenants,  he  is  under  an  implied  obligation  to  use  reasonable 
diligence  to  keep  in  a  safe  condition  the  parts  over  which  he  so  reserves 
control.7 

Common  Passageways  and  Approaches.  —  Thus  it  is  held  by  the  weight  of  authority 

I.  Jones  v  .  Millsaps,  71  Miss.  10.  the  nature  of  an  easement  (see  the  title  Ease- 

An  1    FSF  v  r°rtlrf  ^WSe%  7  SclYJ-am^-  MENTS'  VoL  I0'  P-  415'"  "*.)  to  exercise  rea- 

Apple,  (N    Y.  City  Ct.  Gen.  T.)  21  Misc.  (N.  sonable  care  not  to  alter  the  condition  of  that 

Y.)  513;  Schanda  v.  Su  zberger  ,7  N  Y.  App.  part  of  the  premises  which  he  occupies  so  as 

Div.  221     See  also  Kelly  v.  Cohoes  Kniiiing  to  injure  the  other  tenants.    Quitdev  v  H  W 

Co.,  84  Hun  (N.  Y.)  154;  Anderson  v.  Stein-  Johns  Mfg.  Co.,  26  N.  Y.  App  Div  A.-U.  'See 

reich,  (N.  Y.  Cily  Ct.  Gen.  T.)  32  Misc.  (N.  V.)  also  Eakin  v.  Brown,  1  E.  DiSmiih  (N  Y.)  36, 

23l'  -o     ■    t-c         t                         t,.  and  ^osi'  lhe  title  Lateral  and  Subjacent 

3.  Repair  of  Portion  Leased  to  Others.  —  Reiss-  Support,  II.  3.  c.  Liability  for  Removal  of 
man  v.  Jacobowitz,  (N.  Y.  City  Cl.  Gen.  T.)  Support.  J 
22  Misc.  (N.  Y.)  551;  O'Connor  v.  Andrews,  5.  Case  v.  Minot,  158  Mass  577 

81  Tex.  28  6.  Brunswick-Balke-Collender  Co.  v.  Rees, 

Duty  of  Landlord  Regaining  Possession  of  a  69  Wis.  442,  2  Am  St  Rep  748 

Portion  of  the  Premises.  -  In  Quigley  v.  H.  W.  7.  Must  Keep  in  Repair  Appurtenances  Used  in 

Johns  Mfg.  Co.,  26  N.  Y  App.  Div.  434,  it  was  Common.  -  Phillips  v.  Burlington  Library  Co 

held    o  be  the  duty  of  a  landlord  who  had  55  N.  J.  L.  307;  Alperin  v.  Earle,  55  Hun  (N  Y  ) 

renied  portions  of  (he  same  premises  to  differ-  211 ;  Rouillon  v.  Wilson,  20  N.  Y  App  Di  v  W 

ent  tenanis,  upon  regaining  possession  of  one  Karlson  v.  Healy,  38  N   Y    App  Di/i86: 

of  lhe  portions  to  exercise  lhe  reasonable  care  Lenz  v.  Aldrich,  6  N.  Y.  App.  Div  178-  Cana' 

of  a  prudeni  landlord  to  prevent  the  continu-  van  v.  Stuyvesant,  (C.  PI   Gen  T)  7  Misc 

ance  of  any  condition  creaied  by  a  former  (N.  Y.)  n3:  Blake  v.  Fox,  (C.  PI  Gen  T  )  17 

tenant  which  he  knew  occasioned,  or  had  rea-  N.  Y.  Supp.  508.    See  also  Wholev  v  Kane 

sonable  cause  to  believe  would  occasion,  dan-  16  N  Y  App  Div  166 

ger  to  the  other  tenants  Roof  Tjsed  by  Tenants  for  Drying  Clothes. - 

4.  Landlord  Not  Liable  to  Tenant  for  Improper  Rouillon  v.  Wilson,  29  N.  Y.  App  Div  m 
Use  of  Building  by  Another  Tenant.  -  Lewis  v.  See  also  Karlson  v.  Healy,  38  N  Y  App  '  Div' 
Hughes,  12  Colo.  208-  Leonard  *  Gunther,  47  486.  But  see  Ivay  v.  Hedges,  9  Q.  B  D.  80' 
P '  Y-  ^P-o0'^,1^  Bol'>  v-  yezina-  H  L-  C.  Where  the  landlord  merely  permits  one  ten! 
Rep.  325;  Beauheu  V  Beaudry,  16  Quebec  ant  to  use  the  roof  of  a  shed  for  drying  hi. 
Super.  Ct.  475-    Compare  Center       Dav1S,  39  clothes,  there  is  no  implied  obligalion  on  the 

■kitm  c.y.    c       r,      •  Part  of  the  landlord  to  keep  such  roof  in  repair 

Duty  of  Tenants  of  the  Same  Premises  Towards  Culver  v.  Kingsley,  78  111  App  540 
Each  Other  -  Where  several  tenants  occupy        Negligent  Maintenance  of  Elevator.  -  Springer 

under  one  landlord  different  parts  of  the  same  v.  Ford,  88  111.  App.  529.    See  also  the  title 

premises,  each  owes  to  the  others  a  duty  in  Elevators,  vol.  10,  p  944. 
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that  an  implied  duty  is  imposed  upon  the  landlord  to  keep  in  repair  common 
^sacUTys  and  approaches  retained  under  his  control  and  used  by  the 
LveSTenants  as  themeans  of  access  to  the  portion  of  the  premises  demised 
?o  them  aid  that  the  landlord  is  liable  for  injuries  received  by  a  tenant 
u  V?nt  the  landlord's  negligence  in  performing  this  duty.1  But  there  are 
aefew  cases  ho  ding  he  contrary  rule >  The  character  of  the  liabil  ty  has 
Len  said  to  be  the  same  as  that  of  any  owner  of  real  estate  who  holds  out 
Nations  or  inducements  to  others  to  use  his  property,  to  exercise  reasonable 
care  and  skill  to  render  the  premises  reasonably  fit  for  the  uses  which  he  has 
invited  or  induced  others  to  make  of  them.' 

•n„t„  nf  landlord  to  Light  Passageways.  —  in  tne  aDSence  ui  <-uuua^ 
the Tandtorl it  under  no  obligation  to  light  the  passageways  used  in  common 

^  Z T«  A— o^  t'aSlow.  -  In  some  cases  a  distinction  seems 
to  He  been  made  between  the  duty  of  the  landlord  to  keep  common 
.nnrolches  in  repair  as  regards  natural  decay  and  his  duty  to  remove  accumu- 
ffin  of  ice 'and  snow  formed  by  natural  causes;  and  it  has  been  held,  with 
respect  to  ^h^cSmulationa,  that  the  landlord  is  under  no  implied  obhga- 

tionAS^X^ie- ^ »  oMng  passageway-  -  Ir/espective  °!  "ss" 

under  a  duty  To  refrain  from  negligently  obstructing  or  rendering  dangerous 


1  General  Rule  -  Duty  to  Repair  Common  Pas- 
sageways —  England.  -  Miller  v.  Hancock, 
(ifS To.  B.  177.  See  also  M'Martin  v.  Han- 
nay,  10  Ct.  Sess.  Cas.  (3d  ser.)  4". 

Maine. -Sawyer  v.  McGillicuddy,  81  Me. 
318,  10  Am.  St.  Rep.  260. 

Massachusetts.  -  Looney  v.  McLean  129 
Mass  33,  37  Am.  Rep.  295;  Lindsey  v.  Leigh- 
ton  150  Mass.  285,  15  Am.  St.  Rep.  199;  R°» 
bins  v.  Atkins,  168  Mass.  45-  See  also  Dean 
v  Murphy,  169  Mass.  413-  Compare  Bowe  v. 
Hunking,  135  Mass.  380,  46  Am.  Rep.  471. 

Wew  rersey.—Gillvon  v.  Reilly,  51  N.  J.  L. 
26-  Gleason  v.  Boehm,  58  N.  J.  ! h.  475-  See 
also  Breece   v.   Mersfelder,  19  N.  J.  U  J- 

11  New  York.  —  Peil  v.  Reinhart,  127  N  Y. 
q8i-  Dollard  v.  Roberts,  130  N.  Y.  269,  affirm- 
ing® ^m.  Ct.  Gen.  T.)  8  N  Y.  Supp.  432; 
Donohue  v.  Kendall,  50  N.  Y.  Super.  Ct  386; 
Neyer  v.  Miller,  51  N.  Y.  Super.  Ct.  516;  Bren- 
nan  v.  Lachat,  (N.  Y.  City  Ct.  Gen.  T.)  5 
N  Y  St.  Rep.  882,  affirmed  14  Daly  (N.  Y.) 
io7  bowd  v.  FitzpLtrick,  18  N.  Y.  Wkly.  Dig. 
34V  Victory  v.  Foran,  56  N.  Y.  Super.  Ct.  507; 
Walton  v.  Kane,  (Brooklyn  City Ct  .Gen.  T.) 
a  Misc  (N.  Y.)  296;  Feinstein  v.  Jacobs,  (N.  Y. 
City  Ct.  Gen.  T.)  15  Misc.  (N.  Y.)  474- 

Ohio.  —  Dorse  v.  Fisher,  10  Ohio  Dec.  (Re- 

PT Pennsylvania.  —  Schilling  v.  Abernethey,  112 
Pa  St  437 

Holes  in' Stairway  Carpet  —  Landlord  Liable 
for  Injuries  Received.  —  Peil  v.  Reinhart,  127 
N  Y  381.  See  also  Kenney  v.  Rhinelander, 
28  N  Y  App.  Div.  246;  McGuire  v.  Joslyn, 
(Supm.  Ct.  Gen.  T.)  10  N.  Y.  Supp.  384; 
Henkel  v.  Murr,  31  Hun  (N  Y.)  28 

Fall  of  Plaster  in  Hall  —  Landlord  Liable  ior 
Injury  to  Tenant.  — Dollard  v.  Roberts,  130  N. 
Y  269 

2.  Common  Passageways  —  Landlord  Not  Bound 


to  Keep  in  Repair.  —  Humphrey  v  Wait,  22  U 
C  C  P  580-  Purcell  v.  English,  86  Ind.  34, 
44  Am.  Rep. '255;  Cole  v.  McKey,  66  Wis.  500, 
57  Am.  Rep.  293.  See  also  Piatt  v.  Farney, 
16  111.  App.  216. 

3.  Gillvon  v.  Reilly.  50  N.  J.  L.  26.  See  the 
title  License  for  a  treatment  of  the  question 
ot  the  duty  of  a  landowner  to  protect  licensees. 

4  No  Duty  to  Light  Passageways.  —  Dean  v. 
Murphy,  169  Mass.  413;  Gleason  v.  Boehm,  58 
N  I  L  475;  Gorman  v.  White,  19  N.  Y.  App. 
Div  324;  Halpin  v.  Townsend,  (Supm.  Ct. 
Gen.  T.)  2  City  Ct.  (N.  Y.)  4i7.  ^med  107  N 
Y  683;  Muller  v.  Minken,  (N  Y  Super  Ct. 
Tr  T  )  5  Misc.  (N.  Y.)  444;  Hilsenbeck  v 
Gu'hring,  131  N.  Y  674,  43  N  Y  St  Rep  936; 
Tucht  v.  Behrens,  (Brooklyn  City  Ct.  Gen  T.) 
26  N.  Y.  St.  Rep.  690;  Brugher  v.  Buchten- 
kirch  29  N  Y.  App.  Div.  342. 

Original  Defects  Requiring  Light.  -  Where  the 
passageways  used  in  common  by  the  tenants 
of  the  building  are  so  constructed  that  an  arti- 
ficial light  is  necessary  to  render  them  reason- 
ably safe,  it  seems  that  it  is  the  landlord  s 
duty  to  light  them.  O'Sulhvan  v  Norwood, 
14  Daly  (N.  Y.)  286.  See  also  Brugher  v.  Buch- 
tenkirch,  29  N.  Y.  App.  Div.  342. 

New  York  Statute  Requiring  Lights  in  lene- 
ment  Halls.  -  See  Lendle  v.  Robinson,  53  N. 
Y.  App.  Div.  140.  , 

5.  Accumulations  of  Ice  and  Snow.  -  Pure^l  «/. 
English,  86  Ind.  34,  44  Am.  Rep.  255;  Woods 
v.  Naumkeag  Steam  Cotton  Co. ,134  Mass. 
357.  See  also  Sawyer  v.  McGillicuddy,  81  Me. 
118  10  Am.  St.  Rep.  260.  .  .  . 

The  landlord  has  been  held  liable  for  >nj  unes 
received  by  a  tenant  because  of  accumulations 
of  ice  and"  snow  caused  by  the  defective  con- 
struction of  gutters  upon  the  buildings.  Wat- 
SS  v °GoofaU,  138  Mass.  SZ^^tmgms^ng 
Woods  v.  Naumkeag  Steam  Cotton  Co.,  134 

Mass.  357-  v,Iln 
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such  passageway,  and  where  a  tenant  is  injured  through  such  negligence  on 
the  part  of  the  landlord,  the  landlord  is,  of  course,  liable.1 

Duty  of  Landlord  as  Affected  by  Condition  of  Premises  at  Time  of  Letting.  —  The  duty  of 
the  landlord  to  keep  in  repair  appurtenances  used  in  common  by  the  several 
tenants  of  a  building  cannot  be  so  extended  as  to  require  a  reconstruction  of 
passageways  or  approaches  on  a  different  plan,  where,  as  they  existed  when 
the  premises  were  demised,  they  were  not  altogether  convenient  or  safe  by 
reason  of  some  fault  in  the  original  plan  which  was  apparent.2  And  it  has 
also  been  expressly  held  that  the  landlord's  duty  in  respect  to  a  passageway 
used  in  common  is  that  only  of  due  care  to  keep  it  in  such  condition  as  it  was 
or  purported  to  be  at  the  time  of  letting.3 

(b)  Liability  Based  on  Negligence.  —  The  liability  of  the  landlord  for  injuries 
received  by  a  tenant  from  defects  in  passageways,  approaches,  and  appurte- 
nances used  in  common  by  the  several  tenants  of  a  building  is  based  solely 
upon  the  negligence  of  the  landlord  in  failing  to  keep  such  passageways,  etc., 
in  an  ordinarily  safe  condition.  The  landlord  is  not  a  guarantor  of  their  safe 
condition  so  as  to  render  him  liable  irrespective  of  the  question  of  negligence.4 

Want  of  Notice  of  Defects.  —  Therefore,  if  the  landlord  had  no  notice  of  the 
need  of  repairs,  and  was  not  negligent  in  ascertaining  the  condition  of  the 
passageways,  etc.,  negligence  cannot  be  imputed  to  him  so  as  to  render  him 
liable  for  injuries  due  to  defects  therein.5 

Notice  to  Agent  of  Landlord.  —  Notice  of  defects  to  the  agent  of  the  landlord 
employed  to  rent  and  look  after  the  premises  demised  is  equivalent  to  notice 
to  the  landlord  so  as  to  render  the  landlord  guilty  of  negligence  in  failing  to 
remedy  the  defects.6 

(c)  Contributory  Negligence  of  Tenant.  —  The  contributory  negligence  of  a  tenant 
in  using  appurtenances  intended  for  the  common  use  of  the  several  tenants  of 
a  building,  where  such  tenant  has  knowledge  of  their  dangerous  condition, 
may  prevent  a  recovery  against  the  landlord  for  breach  of  his  duty  to  repair. 
But  the  mere  fact  that  the  tenant  knows  that  such  appurtenances  are  in  need 
of  repair,  without  knowledge  that  their  use  is  dangerous,  does  not  necessarily 
constitute  contributory  negligence.7  And  as  a  general  rule  the  question 
whether  the  tenant  was  guilty  of  contributory  negligence  is,  as  in  all  other 

1.  Passageway  Negligently  Obstructed.  —  Brun-  Swan,  167  Mass.  510;  Idel  v.  Mitchell,  158  N. 
ker  v.  Cummins,  133  Ind.  443;  Powers  v.  Har-  Y.  134,  reversing  5  N.  Y.  App.  Div.  268;  Henkel 
low,  53  Mich.  507,  51  Am.  Rep.  154;  O'Dwyer  v.  Murr,  31  Hun  (N.  Y.)  28;  McCabe  v.  Kas- 
v.  O'Brien,  13  N.  Y.  App.  Div.  570;  Hilsenbeck  tens,  (C.  PI.  Gen.  T.)  it  Misc.  (N.  Y.)  272; 
v.  Guhring,  (Supm.  Ct.  Gen.  T.)  12  N.  Y.  Supp.  Lenz  v.  Aldrich,  6  N.  Y.  App.  Div.  178. 

792;  Totten  v.  Phipps,  52  N.  Y.  354;  Wilber  v.  Negligence  in  Ascertaining  Condition  of  Appur- 

Follansbee,  97  Wis.  577.  tenances  Is  Sufficient,  Without  Actual  Knowledge. 

2.  No  Duty  to  Reconstruct  Approaches.  —  Woods  —  Lindsey  v.  Leighton,  150  Mass.  285,  15  Am. 
*.  Naumkeag  Steam  Cotton  Co.,  134  Mass.  St.  Rep.  199;  Peil  v.  Reinhart,  127  N.  Y.  381; 
357;  Lynch  v.  Swan,  167  Mass.  510.  See  also  Feinstera  v.  Jacobs,  (N.  Y.  City  Ct.  Gen.  T.)  15 
Lindsey  v.  Leighton,  150  Mass.  285,  15  Am.  Misc.  (N.  Y.)  474;  Rouillon  v.  Wilson,  29  N.  Y. 
St.  Rep.  199;  Moynihan  v.  Allyn,  162  Mass.  App.  Div.  307;  Nadel  v.  Fichten,  34  N.  Y. 
270.  App.  Div.  188.    See  also  Leydecker  v.  Brint- 

3.  Quinn  v.  Perham.  151  Mass.  162;  Moyni-  nail,  158  Mass.  292. 

han  v.  Allvn,  162  Mass.  270.  6.  Notice  to  Agent  of  Landlord.  —  Dollard  v. 

4.  Liability  Based  on  Negligence.  —  Flood  v.  Roberts,  130  N.  Y.  269.  See  generally  the 
Huff,  (Supm.  Ct.  App.  T.)  29  Misc.  (N.  Y.)  351;      title  Agency,  vol.  I,  p.  1 144  et  seq. 

Mahon  v.  Burns,  (C.  PI.  Gen.  T.)  13  Misc.  (N.         7.  Contributory  Negligence.  —  Johnson  v.  Col- 

Y.)  19;  Walton  v.  Kane,  (Brooklyn  City  Ct.  lins,  98  Ga.  271 ;  Looney  v.  McLean,  129  Mass. 

Gen.  T.)  4  Misc.  (N.  Y.)  296;  Kenney  v.  Rhine-  33,  37  Am.  Rep.  295;  Watkins  v.  Goodall,  138 

lander,  28  N.  Y.  App.  Div.  246;  Alperin  v.  Mass.  533;  Peil  v.  Reinhart.  127  N.  Y.  381 

Farle,  55  Hun  (N.  Y.)2ii,  Idel  v.  Mitchell,  158  Dollard  v.  Roberts.  130  N.  Y.  269;  Brown  v. 

N.  Y.  134,  reversing,  5  N.  Y.  App.  Div.  268,  on  Wittner,  43  N.  Y.  App.  Div.  135;  O'Dwyer  v. 

the  question  of   the   landlord's  negligence;  O'Brien,  13  N.  Y.  App.  Div'  570;  Kenney 

Martin  v.  Pettit,  117  N.  Y.  118,  reversing  49  v.  Rhinelander,  28  N.  Y.  App.  Div.  246;  Rouif- 

Hun  (N.  Y.)  166,  on  the  question  of  negli-  Ion  v.  Wilson,  29  N.  Y.  App.  Div.  307;  Lendle 

gence.    See  also  Plait  v.  Farney,  16  111.  App.  v.  Robinson,  53  N.  Y.  App.  Div.  140. 
2l6-  Duty  of  Tenant  to  Repair  Defect.  —  McGinn  v- 

5.  Necessity  for  Notice  of  Defects.  —  Lynch  v.  French,  (Wis.  1900)  82  N.  W.  Rep.  724. 
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cases  involving  the  question  of  contributory  negligence,  a  question  of  fact  for 

^tt^^ht^7/to  Water  Brought  upon Presses -Waters  in 
Buildfngs  - Where  water  is  brought  into  the  building  for  the  use  of  the  several 
?enan5'  the  landlord  must  use  reasonable  care  in  the  construction  of  the 
waterworks  so  as  to  prevent  injury  thereby  to  the  tenants.3 

Repair  of  Waterworks.  -  In  New  York  it  seems  now  to  be  settled  that  when 
water  Pipes  are  arranged  for  an  entire  building,  parts  of  which  are  rented  to 
dSeren  tenants,  it  is  the  duty  of  the  landlord  to  keep  the  pipes  in  repair  or 
the  faibre  to  repair  may  amoimt  to  a  constructive  eviction.'  In  Massachu- 
vtts  i t  has  been  held  that  a  landlord  is  under  no  implied  obligation  to  keep  in 
r/nair  wateV  Pipes  used  exclusively  in  carrying  water  to  the  portion  of  the 
bffin Z  demised  to  the  tenant,  and  therefore  is  not  liable  to  such  tenant  for 

in  keeping  the  water'pipes  or  works  in  repair,  he  incurs  no  liability  for  injuries 
to  the  tenant  from  accidental  defects.5 

ExempUon  from  Liability  by  Contract.  -  The  parties  may,  by  express  agreement, 
exem7  he  e!sor  from  liability  for  injuries  to  the  tenant  from  the  bursting 
of  Tater  pipes  in  the  part  of  the  building  not  demised  to  the  tenant.* 

NegUgent  U  e  of  Waterworks  by  One  Tenant.  -  When  the  plumbing  IS  properly 
constructed,  the  landlord  is  under  no  liability  to  one  tenant  for  the  negligent 
use  o  the  waterworks  by  another  tenant,'  as  one  tenant  cannot  be  regarded 
bi  the  use  of  such  waterworks  as  the  servant  or  agent  of  the  landlord."  If 
however  the  waterworks  are  retained  under  the  control  of  the  landlord  and 
their  condition  amounts  to  a  nuisance,  the  landlord  is  liable  to  a  tenant  of  a 
oart  o^  for  inJuries  arising  therefrom,  though  the  abuse  of  the 

waterworks  rendering  them  a  nuisance  was  by  other  tenants  of  the  building* 

1.  Walton  v.  Kane,  (Brooklyn  City  Ct.  Gen.      57  How.  Pr  £  Y.)  .5*V«»  £ 
T.)  4  Misc.  (N    Y.)  296.    See  a  so  .he  Utles  ^  TaHman  «    Murphy        ^  35 

Contributory  Negligence    vol.  7,   P-  456.     *»^-£™v.  Cuiter,  156  Mass.  296. 

Citron  v.  Bayley,  36  N.  Y.  APP.  Div.  130  hold-         OpP^heimer  5  ^  »■ ^  Woolf 

ing  also  thai  injuries  to  the  tenant  through  Tayloi    L.  R.  6 '  a^t  v    Hall>  2y  N. 

wfnt  of  care  in  -his  connection  will  support  (1898)  2  Q.  J    4    ■  Je         .     h  Ala. 

an  action.    See  also  Tennant  v.  Hall,  27  N.  Bruns ,  499,  f  Green£  Vm  Hague,  10 

Bruns.  499  (a  case  of  drainage  pipes).  tnVnn  T08 

Negligence  cannot  be  ^'^^f  *  Vgligence Hot  Inferred  from  Leakage.  -  Bern- 
fact  that  the  landlord  did  not  place  in  tne         «cS  B  6  Wash  424. 

building  .he  bes,  kind  of  water  closet  known  hard  *  Reeve  ^^ina^LVMlit        Taylor  „. 

at  the  «ime.  .  Bernhard  v.  f  Wasfa  gai'ley  74.  111.  18  Fera  «.  Child7  115  Mass.  32; 

In  Maintaining.  —  I.  seems  that  the  same  Baney ,  7*    .     '  •      (Supm.  Ct.  App.  T.  29 

principle  applies  where  the  landlord  was  neg-  Sonn  'uW?"9^a°°^^  (N.  Y.  City  Ct. 

ligent  in  keeping  in  repair  the  water  pipes  M.sc    (N    V  )  b-2 ^       i  l 

common  to  .he  .enan.s  in  the  bmld.ng.    Blake  Gen  T.)   8  N.  by  Tenant  of 

3»WpP°       4£.  '  AndlercSna:  An^erS  of  Buiiain^^-,  -  Haizlip 

S^WftV^ST  ^=ri?W6.?iferk..43M°ontgomery,  58  Ga. 

Simons  v.  Seward,  54  N.  Y.  Super.  C    406.  Jf"^  denburg  v.  Jones.  63  Ga.  612. 

Negligence  Essential  -  The  principle  o    Ry-  204    F    .de_nb    ^  J         ^  io  m>  App  ^ 

lands  z>.  F  etcher,  L.  K.  3  H.  L..  33°.  affiimiug  -<  „ 

L.  R.  1  Exch.  265  (stated  in  this  work  vol.  12,  Mende       Fi^k  8   11  App .  3,  •   Coun  ^ 

p.  500,  no.e  2),  was  distinguished  in  Blake  v.  Man'-  M™C,„ "JJ  Am  Rep.  591;  Allen  v. 

Woolf,  (1898)  2  Q.  B.  426,  on  the  ground  that  Bank  74  Me  315.  43  Am.  Kep.  59 

the  .enant  must  be  taken  .0  have  assented  to  Smith  76 ^  335-                          Mich  ^ 

ms&s^^^         A^V Leonard  * Gunlher>  47  N- 

3ft^«  2  -^M^lSSS'a     AP^I:fpigeon  ,   Roussin.  4  Montreal 

.he  .enant  as  for  the  la"£,or.d-          als°  CaI>  g8"  Mendel  v.  Fink,  8  111.  App.  3?S. 

stairs  v.  Taylor,  L.  R.  6  Exch.  217.     .  »•          h'u       Cohen,  44  Ga.  489,  9  Am. 

3.  Failure  to  Repair  Amounting  to  Eviction.  —  9.  Marshall  v.  v^onen,  44 

West  Side  Sav.  Bank  v.  Newton,  76  N.  Y.  616,  Rep.  170.  Wo]}ime 
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Negligent  Use  of  Waterworks  by  Stranger.  —  So  also  the  landlord  cannot  be  held 
liable  to  the  tenants  of  a  building  for  injuries  caused  through  the  negligent 
use  by  a  stranger  of  the  waterworks  in  the  portion  of  the  building  retained 
under  the  landlord's  control.1 

(5)  Duty  of  Landlord  with  Regard  to  Concealed  Defects  in  Premises  —  (a)  In 
General.  —  The  principle  that  one  who  delivers  an  article  which  he  knows  to  be 
dangerous,  to  another  ignorant  of  its  qualities,  without  notice  of  its  nature  or 
qualities,  is  liable  for  any  injury  reasonably  likely  to  result,  and  which  does 
result,  has  been  applied  to  the  letting  of  real  property,2  and  while  the  failure 
to  reveal  such  facts  may  not  be  actual  fraud  or  misrepresentation,  it  is  such 
negligence  as  may  lay  the  foundation  of  an  action  against  the  landlord  if  an 
injury  occurs.3  Therefore  it  is  the  well-recognized  rule  that  when  there  are 
concealed  defects  in  the  demised  premises,  attended  with  danger  to  an  occu- 
pant, and  which  a  careful  examination  would  not  discover,  but  which  are 
known  to  the  landlord,  the  latter  is  under  an  obligation  imposed  by  law  to 
reveal  them,  in  order  that  the  tenant  may  guard  against  them;  and  upon  the 
landlord's  failure  to  perform  such  duty  he  will  become  liable  for  whatever 
damages  naturally  result  to  the  tenant  therefrom.4  Thus  it  has  been  held 
that  where  one  knowingly  lets  premises  infected  with  a  contagious  disease, 
and  fails  to  inform  the  tenant  thereof,  he  is  liable  for  injury  resulting  there- 
from.5 And  concealing  the  polluted  condition  of  a  well  on  the  premises 
renders  the  landlord  liable  for  all  damages  naturally  resulting  from  the  use  of 
the  water.6  And  where  a  dwelling  house  had  formerly  been  used  as  a  house 
of  prostitution,  and  the  landlord  let  it  without  disclosing  such  fact,  the  tenant 
was  held  justified  in  abandoning  the  premises,  in  consequence  of  annoyance 
from  men  calling  at  all  hours.  This  holding  was  based  on  the  ground  that  the 
failure  to  disclose  such  precedent  use  of  the  house  was  fraudulent.7 

(b)  Liability  Not  Limited  to  Injuries  to  Tenant.  —  The  landlord,   on  his  failure  to 


1.  Negligence  of  Stranger. —  Rosenfield  v. 
Newman,  59  Minn.  157. 

2.  Sae  for  application  of  this  principle,  the 
title  Carriers  of  Goods,  vol.  5,  p.  371. 

3.  Covven  v.  Sunderland,  145  Mass.  363,  1 
Am.  St.  Rep.  469. 

4.  Landlord  Must  Disclose  Concealed  Defects  — 
California.  —  Daley  v.  Quick,  99  Cal.  179;  Bax- 
ter v.  Roberts,  44  Cal.  187,  13  Am.  Rep. 
160. 

Colorado. —  Thum  v.  Rhodes,  12  Colo.  App. 
245- 

Connecticut.  —  Gallagher  r.  Button,  73  Conn. 
172^ 

Kentucky.  —  Coke  v.  Gutkese,  80  Ky.  598,  44 
Am.  Rep.  499. 

Maine.  —  McKenzie  v.  Cheelham,  83  Me. 
543.  See  also  Gregor  v.  Cady,  82  Me.  131,  17 
Am.  St.  Rep.  466. 

Massachusetts.  —  Covven  v.  Sunderland,  145 
Mass.  363,  1  Am.  St.  Rep.  469;  Minor  v. 
Sharon,  112  Mass.  477,  17  Am.  Rep.  122;  Cut- 
ter v.  Hamlen,  147  Mass.  471;  Booth  v.  Mer- 
riam,  155  Mass.  521;  Martin  v.  Richards,  155 
Mass.  381.  See  also  Bowe  v.  Hunking,  135 
Mass.  380. 

Michigan.  —  Maywood  v.  Logan,  78  Mich. 
135,  18  Am.  St.  Rep.  431;  Kern  v.  Myll,  80 
Mich.  525. 

New  York.  —  Cesar  v.  Karutz,  60  M.  Y.  229, 
19  Am.  Rep.  164. 

Pennsylvania.  —  Crump  v.  Morrell,  12  Phila. 
(Pa.)  249,  35  Leg.  Int.  (Pa  )  374. 

Tennessee.  —  Hines  v.  Willcox,  96  Tenn.  148, 
54  Am.  St.  Rep.  823,  citing  12  Am.  and  Eng. 


Encyc.  of  Law  (1st  ed.)  687.  affirmed  96  Tenn. 
328;  Stenberg  v.  Willcox,  96  Tenn.  163;  Will- 
cox v.  Hines,  100  Tenn.  538. 

Wisconsin.  —  Anderson  v.  Hayes,  101  Wis. 

533. 

Defects  in  Plumbing. —  In  Blake  v.  Ranous, 
25  111.  App.  486,  it  was  held  that  the  landlord 
was  not  bound  under  the  penalty  of  fraud  to 
disclose  defects  in  the  plumbing,  even  though 
he  was  aware  of  them.  See  also  Coulson  v. 
Whiting,  12  Daly  (N.  Y.)  408. 

Fraudulent  Misrepresentations  of  the  condition 
of  the  building  render  the  landlord  liable, 
Daley  p.  Quick,  99  Cal.  179;  Myers  v.  Rosen- 
back,  (C.  PI.  Gen.  T.)  13  Misc.  (N.  Y.)  145. 

Contributory  Negligence  on  the  Part  of  the  Ten- 
ant—  Defective  Fire  Escapes.  —  Gallagher  v. 
Button,  73  Conn.  172. 

5.  House  Infected  with  Contagious  Disease,  — 
Minor  v.  Sharon,  112  Mass.  477,  r7  Am.  Rep. 
122;  Cutter  v.  Hamlen,  147  Mass.  471;  Cesar 
v.  Karutz,  60  N.  Y.  229,  19  Am.  St.  Rep.  164; 
Snyder  v.  Gorden,  46  Hun  (N.  Y.)  538;  Span 
v.  Ely,  8  Hun  (N.  Y.)  256. 

Action  Survives  against  landlord  's  estate. 
Cutter  v.  Hamlen,  147  Mass.  471.  See  also 
Debts  of  Decedents,  vol.  8,  p.  1003. 

6.  Water  on  Premises  Infected,  —  Maywood  v. 
Logan,  78  Mich.  135,  18  Am.  St.  Rep.  431. 

7.  Duty  to  Disclose  Precedent  Use  of  House.  — 
Staples  v.  Anderson,  3  Robt.  (N.  Y.)  327; 
Rhinelander  v.  Seaman,  13  Abb.  N.  Cas  (N. 
Y.)  455,  note.  See  also  Cornfool  v.  Fowke,  6 
M.  &  W.  359.  Compaie  Meeks  v.  Bowerman, 
1  Daly  (N.  Y.)  100. 
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disclose  concealed  defects  in  the  dmfccd  F-jse,  is  Habl,  for  ^ugjto  *. 
family  or  guests  of  the  tenant  as  weH  a  for  iju  es  d ™*V  ^ 

(C)  — K— Kncllment  thereof,  he  must  have 
for  concealed  defects  o n  tne  g  ou  %  knowledge  is  simply  the 

had  knowledge  of  the  r  existence      or  u  imputed  to  him.3    But  it  is 

The  rule  of  caveat  emptor  ^^^S^^t^B^  as  such 

obligation  to  disclose  it  to  the ;J;e"ant-  .        ed        „  the  landlord  to 

J&  SSSdeSS Un^ub^uent  to>  letLg  which  render  the 
continued  habitation  of  the  ^f^nng^  subsequently  dis- 

(f)  Duty  of  l».»t  «*»  Draw  «t  »«■««»•  -  Where  tne  ten  H    h,  du  . 

C°V  bS:„:n  the' S nt —i^X^^f^M 

hetnSd^^^  „ 
(6)  of  Landlord  to  Enter  to  Rgmr^      Where  n y  ^  ^ 

^T^'iKSS'!^  oponPthe  landlord  the 


1  Liability  of  Landlord  Not  Limited  to  Injuries 
to  Tenant.  -  Edwards  v.  New  York,  etc.,  K. 
Co  0 I  N-  Y.  2+9.  5o  Am.  Rep.  659;  Stenberg 
v  Willcox,  96  Tenn.  163;  Anderson  v.  Hayes. 

'°2.VLandlo3rd's  Knowledge  of  Defects  -  Cali- 
fornia.  -  Angevine  .  Kaox-Goodnch.  (C^L 
1892)  31  Pac.  Rep.  529;  naley  v.  Quick,  99 

^Coiirado.-  Thum  ».  Rhodes,  12  Colo.  App. 

^Massachusetts. -*oye    v.    H  unking,  i35 
Mass.  380;  Booth  w.  Merriam,  155  Mass .  521. 
^Michigan.  -  Kern  W.  Myll,  94 ;  Mich.  477- 

New  W-Chadvvick  v  Woodward  (N. 
Y  City  Ct.  Gen.  T.)  13  Abb  N  Cas.  (N.  Y.) 
£i;  Jackson  v.  Odell,  9  Daly  (N.  Y  )  371. 

-  Schmalzned    w.   White,  97 

Te"";<rf -Lynch  v.  OrtUeb.  70  Tex.  727. 

Servant's  Knowledge  Imputable  to  Landlord.  - 
Martin  v.  Richards,  155  Mass.  381. 

3.  Actual  Knowledge  Not  Required  -  Thum 
v  Rhodes,  12  Colo.  App.  245;  JV  lcox  v 
Hines  100  Tenn.  538;  Mines  v.  WiUcox,  56 
Tenn 148,  54  Am.  St.  Rep.  823  off  M  Am. 
AND  Enr  Encyc.  of  Law  (1st  ed.)  C87. 

Defective  Fire  Escape.  -  Gallagher  ».  Button. 

734CMartin%.  Richards,  155  Mass.  381;  Gut 
ter  t'.  Hamlen,  147  Mass  471- 

5.  Apparent  Defects.  -Keates  .  Cadogan  10 
C.  B.  591.  70  E.  C..L.J91;  Doylej.  Union 


Pac.  R.  Co.,  147  U.  S.  413;  cDa£d^on  * 
Fischer,  11  Colo.  583,  7  Am.  St.  Rep.  267, 
Thum  ;.  Rhodes,  12  Colo.  App.  245;  Bowe  v. 

18  C.  ofL— 15  225 


Hunking,  135  Mass.  380;  Booth  v.  Merriam, 

'I'Doyiel'unionPac.  R.  Co.,  14^  U.S.  413; 
Thum  v.  Rhodes,  12  Colo.  App.  245.  &ee  also 
r.nllaf her  v  Button,  73  Conn.  175- 
°7  Noxious  Odors.- WesUake  v.  DeGraw  25 
Wend.  (N.  Y.)  669;  goulson  *  Whiting,  (C. 
PI  Gen  T.)  14  Abb.  N.  Cas.  (N.  Y.)  6a 

In  Wallace  S.  Lent,  I  Daly  (N.  Y.)  481  how- 
ever the  presence  of  a  stench  in  the  house 
was  held  a  good  defense  to  an  action  for  ren 
by  the  landlord,  in  case  the  tenant  abandoned 

'VJSSiS^t  Defects. -Sarson  .  Roberts 
fi8oO  -  O  B  395;  Bertie  v.  Flagg,  161  Mass. 
col  See  also  Edwards  v.  McLean,  55  N.  Y. 
Super  Ct  126.  Compare  Maywood  v.  Logan, 
'78  Mich.  135.  18  Am.  St.  Rep.  431. 

9.  Gallagher.  Button,  73  Conn.  172,  Arnold 
«  Clark  45  N.  Y.  Super.  Ct.  252.  See  also 
Myers  v.  Rosenback.  (N.  Y.  City  Ct  Ger l  T  ) 
fiyMisc.  (N.  Y.)  116,  (C  PI.  Ge«.  T  )  i3MiSC 
(N.  Y.)  145;  Jones  v.  Roberts,  32  Cine.  L.  Bui. 

"l6.  No  Implied  Right  to  Enter  to 

W.-  Barker.  Barker,  3  C.  & .P.  557,  14 
C.  L.  447;  Stocker  v.  Planet  Bldg.  Soc,  -7  «  • 

RV2r/,.- Ferguson  <r.  Troop,  17  Can.  Sup. 
Ct  *27  2^  N.  Brims.  440.  .  /-„„„ 

gXLS*.-  Gulliver  .  Fowler,  64  Conn. 

5%/i«WV.  -  Northern  Trust  Co.  .  Palmer  I7I 
111  383.    Compa,  r Reeder  .  Purdy,  41  2'9- 
>«&».-lpades  ».  Murray,  2  Ind.  App. 
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duty  to  keep  the  premises  in  repair,  it  is  held  that  the  landlord  may  enter  to 
repair.1 

Agreement  of  Landlord  to  Repair.  —  A  lease  requiring  the  landlord  to  keep  the 

premises  in  repair  implies  a  license  to  the  landlord  to  enter  at  reasonable  times 
in  order  to  make  reasonable  repairs.3 

stipulation  for  Right  to  Enter.  — A  stipulation  giving  to  the  landlord  the  right 
to  enter  to  make  repairs  may  be  incorporated  in  the  lease  or  otherwise  made; 
but  such  a  stipulation  is  not  to  be  extended  beyond  its  express  provisions,3 
and  under  a  general  stipulation  for  the  right  to  enter  to  repair,  the  right  must 
be  exercised  at  reasonable  times  and  in  a  reasonable  manner.'1  A  stipulation 
for  the  right  to  enter  to  repair  does  not  authorize  the  making  of  extensive 
alterations.5 

Implied  Assent  to  Entry.  —  It  is  not  necessary  that  the  tenant  should  expressly 
assent  to  an  entry  by  the  landlord  to  repair.  Consent  by  the  tenant  to  such 
an  entry  may  be  inferred  from  his  conduct.6 

(7)  Agreement  of  Landlord  to  Repair —  (a)  in  General.  —  The  landlord  may, 
and  often  does,  agree  to  put  or  keep  the  demised  premises  in  repair.  Such 
an  agreement,  however,  must  be  express;  it  will  not  be  raised  by  implication.7 
Thus  it  has  been  held  that  an  agreement  by  the  landlord  to  repair  cannot  be 
raised  from  a  reservation  to  him  of  the  right  to  enter  to  make  repairs.8  So 
also  the  fact  that  the  tenant  agrees  to  make  specified  repairs  will  not  impose 
upon  the  landlord  the  obligation  to  make  repairs  not  so  specified.9  An 


Minnesota.  —  Goebel  v.  Hough,  26  Minn.  252. 

New  York.  —  Smith  v.  Kerr,  108  N.  Y.  131, 
2  Am.  St.  Rep.  362;  White  v.  Mealio,  63  N.  Y. 
609;  Bedlovv  v.  New  York  Floating  Dry  Dock 
Co.,  112  N.  Y.  263;  Barnum  v.  Fitzpatrick, 
(Civil  Dipt.  Ct.)  27  Abb.  N.  Cas.  (N.  Y.)  334; 
McKensie  v.  Hatton,  70  Hun  (N.  Y.)  142.  But 
see  Sulzbacher  v.  Dickie,  (C.  PI.  Gen.  T.)  51 
How.  Pr.  (N.  Y.)  500. 

Pennsylvania.  —  Wunderz*.  McLean,  134  Pa. 
St.  334,  19  Am.  St.  Rep.  702. 

Compare  Kaufman  v.  Clark,  7  D.  C.  t. 

Landlord  Cannot  Enter  to  Replace  a  Building 
destroyed  by  fire,  but  failure  to  object  amounis 
to  a  license.  Smith  v.  Kerr,  to8  N.  Y.  31,  2 
Am.  St.  Rep.  362. 

Injunction  to  Restrain  Entry  Allowed.  — 
Stocker  v.  Planet  Bldg.  Soc,  27  W.  R.  877. 

The  California  Civil  Code,  ^§  1929,  1941,  author- 
izes an  entry  to  make  general  repairs  merely, 
and  not  to  make  extensive  alterations.  Dwyer 
v.  Carroll,  86  Cal.  298. 

Repairs  as  an  Eviction.  —  See  the  title  Evic- 
tion, vol.  11.  p.  477. 

Repairs  Required  by  Building  Departments  — 
New  York  City.  —  In  New  York  city,  where  the 
repairs  are  required  by  the  order  of  the  city 
building  department,  the  landlord  may  enter 
to  make  them  even  against  the  objection  of  the 
tenant.  White  v.  Thurber,  55  Hun  (N.  Y.)  447. 
But  see  Barnum  v.  Fitzpatrick,  (Civil  Dist. 
Ct.)  27  Abb.  N.  Cas.  (N.  Y.)  334. 

1.  Coffin  v.  Redon,  6  La.  Ann.  487;  Bonne- 
caze  v.  Beer,  37  La.  Ann.  531;  Rev.  Civ.  Code 
La.  (1900),  art.  2700. 

2.  Agreement  by  Landlord  to  Repair  Implies 
License  to  Enter.  —  Saner  v.  Bilton,  7  Ch.  D. 
815;  Smith  7:.  McLean,  123  III.  210;  Kellenberger 
v.  Foresman,  13  Ind.  475. 

Effect  on  Rent.  —  Under  such  a  lease  the  ten- 
ant is  not  relieved  from  the  obligation  to  pay 
rent  while  the  repairs  are  progressing.  Ma- 
berry  v.  Dudley,  2  Penny.  (Pa.)  367. 


But  when  the  tenant  has  abandoned  the 
premises  and  they  have  become  uninhabitable, 
an  entry  by  the  landlord  to  repair  will  relieve 
the  tenant  from  rent  during  the  repairs. 
Rolland  v.  Tiffin,  22  L.  C.  Jur.  164;  Blooming- 
dale  v.  Steubing,  (N.  Y.  City  Ct.  Gen.  T.)  10 
Misc.  (N.  Y.)  227. 

3.  Construction  of  Provision  for  Entry  to  Repair. 
—  Davis  v.  Lamb,  12  Ky.  L.  Rep.  685;  Goebel 

Hough,  26  Minn.  252.  See  also  Interna- 
tional Press  Assoc.  v.  Brooks,  30  111.  App. 
114. 

Injuries  to  a  Tenant  or  His'  Business  While 
Making  Repairs  under  such  a  clause  do  not 
form  a  ground  of  action  against  the  landlord, 
unless  they  are  made  wantonly,  unskilfully,  or 
negligently.  Turner  v.  McCarthy,  4  E.  D. 
Smith  (N.  Y.)  247.  See  also  Mittelstadt  v. 
Wulfers,  (N.  Y.  City  Ct.  Gen.  T.)  I  Misc.  (N. 
Y.)  215;  Reineman  v.  Blair,  96  Pa.  St.  155. 

A  Landlord  Exceeding  His  License  is  not  a 
trespasser  ab  initio.  Spades  v  Murray,  2  Ind. 
App.  401. 

4.  Smith  v.  McLean,  123  111.  210.  See  also 
Doe  v.  Bird,  6  C.  &  P.  195,  25  E.  C.  L.  352. 

5.  Hessler  v.  Schafer,  (Supm.  Ct.  Spec.  T.) 
20  Misc.  (N.  Y.)  645;  Wolff  v.  Hvass,  (N.  Y. 
Super  Ct.  Gen.  T.)  11  Misc.  (N.  Y.)  561. 

6.  Ferguson  v.  Troop,  17  Can.  Sup.  Ct.  527. 

7.  Tatum  v.  Thompson,  86  Cal.  203 
An  Administrator  may  agree  to  repair.  Van- 

degrift  v.  Abbott,  75  Ala.  487. 

Sufficiency  of  Evidence  to  Prove  Agreement  to 
Repair.  —  Woodwatd  v.  Jones,  (N.  Y.  Super. 
Ct.  Gen.  Ct.)  15  Misc.  (N.  Y.)  1. 

8.  Reservation  of  Right  to  Enter  to  Repair.  — 
Gulliver  v.  Fowler,  64  Conn.  556;  Lynch  v. 
Sauer,  (Supm.  Ct.  App.  T.)  16  Misc.  (N.  Y.)  1. 

9.  Agreement  for  Specific  Repairs  by  Tenant  — 
Connecticut.  —  Gulliver  7».  Fowler,  64  Conn.  556. 

Mississippi.  —  Jones  v.  Millsaps,  71  Miss.  10. 
Nebraska.  —  Turner  v.  Townsend,  42  Neb. 
37&. 
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pvnress  agreement  that  the  tenant  shall  not  be  liable  for  repairs  imposes  no 
noli lationgoTXe  landlord  to  repair.'  And  a  covenant  to  pay  the  expense  of 
repairs  is  distinct  from  a  covenant  to  repair,  and  does  not  impose  upon  the 
landlord  any  active  duty  to  ^pair.2  made  ^ 

at  S^STS^  d^s  noTimpose  upon  the  landlord  any  obligation 

eKe  '  tion  of  the  lease,  which  is  silent  as  to  the  landlord  s  duty  to  repair, 
the  landlord,  without  consideration,  promises  to  make  repairs,  such  promise 
imnoses  no  obligation  or  liability.  .   .  ,  . 

P,  c  L  eement  of  Landlord  to  Pay  for  Repairs.  -  Where  no  obligation  is  imposed  by 
the  llse  upot,  either  the  landlord  or  the  tenant  in  regard  to  certain  repairs,  a 
oomTse  bvthe landlord  to  pay  the  tenant  for  such  repairs,  or  a  certain  pro- 
ooZn  of  tl  m,  in  consideration  of  the  tenant's  having  the  repairs  made  w 
fie  d  to  be  based  upon  a  sufficient  consideration,  and  to  be  binding  upon  the 


West  Virginia.  —  Kline  v.  McLain,  33  W. 
Va  32-  Clifton  v.  Montague,  40  W.  Va.  207. 

Compare  Bissell  v.  Lloyd,  100  111.  214. 

In  Woodward  v.  Jones,  (N.  Y.  Super.  Ct. 
Gen  T  )  15  Misc.  (N.  Y.)  1,  it  was  held  that 
the  exception  of  the  roof  from  the  tenant  s 
agreement  to  repair,  threw  the  burden  on  the 
landlord. 

Repairs  Excepted  from  Tenant's  Covenant.— 

Where  the  lessee  undertook  to  repair  except 
injuries  caused  by  "  unavoidable  accidents  and 
nrtural  wear  and  tear,"  it  was  held  that  there 
was  no  obligation  on  the  landlord  to  repair 
damages  falling  within  the  excepted  clauses 
Kline  *.  McLain,  33  VV.  Va.  32,  citing  Weigall 
v  Waters,  6  T.  R.  488.  See  also  Turner  v. 
Townsend,  42  Neb.  376-  Compare  Hovey  v. 
Walker,  90  Mich.  527. 

That  the  Sublessee  Agrees  to  Surrender  for  Re- 
pairs by  the  original  lessor,  imposes  no  liability 
10  repair  on  the  sublessor.  Kelly  v.  Miles,  58 
N.  Y.  Super.  Ct.  495-  _  . 

1  Exempting  Tenant  from  Duty  to  Repair.  — 
Samuel  p.  Scott,  13  PhUa.  (Pa.) 64,  3<>  Leg.  Int. 
(Pa.)  382.  „  _  . 

2.  Covenant  to  Pay  Expenses  of  Repairs.— 
Lomis  v.  Ruetter,  9  Watts  (Pa.)  516. 

3.  Making  Gratuitous  Repairs  —  Connecticut.  — 
Gulliver  v.  Fowler,  64  Conn.  556. 

Indiana.  —  Mattler  v.  Strangmeier,  I 
App.  556. 

Massachusetts.  —  McKeon  V.  Cutter. 
Mass.  296;  McLean  v.  Fiske  Wharf,  etc. 
158  Mass.  472. 

Missouri.  —  Wehrman  v.  Priest,  12  Mo.  App. 
577-  Little  v.  Macadaras,  29  Mo.  App.  332. 

Pennsylvania.  —Moore  v.  Weber,  71  Pa-  Si. 
429,  10  Am.  Rep.  708,  reversing  3  Lane.  Bar 

(Pa-)  9-  nru 

Pact  of  Repairs  in  Proof  of  Agreement.  —  When 
the  evidence  as  to  the  existence  of  an  agree- 
ment by  the  landlord  to  repair  is  conflicting, 
ihe  fact  that  the  landlord  has  made  repairs 
seems  admissible  in  proof  of  an  agreement  on 
his  part  to  repair.  Readman  v.  Conway,  126 
Mass.  374,  distinguished  in  McKeon  v.  Cutter, 
156  Mass  296.  See  also  Woodward  v.  Jones, 
(N.  Y.  Super.  Ct.  Gen.  T.)  15  Misc.  (N.  Y.)  I. 
Compare  Wehrman  v.  Priest,  12  Mo.  App.  577- 
This  evidence  alone,  however,  is  not  sufficient 
to  prove  such  an  agreement.    McLean  v.  Fiske 


Ind. 

156 
,  Co., 


Wharf,  etc.,  Co.,  158  Mass.  472;  Little  v. 
Macadaras,  29  Mo.  App.  332;  Moore  r  Weber, 
71  Pa.  St.  429,  10  Am.  Rep.  708,  reversing  3 
Lane.  Bar  (Pa.)  9-  .  „  ,      ^  . 

4  Subsequent  Promise  to  Repair  Nudum  Pactum 
—  Indiana.  —  Purcell  v.  English,  86  Ind.  34,  44 
Am.  Rep.  255;  Taylor  v.  Lehman,  17  Ind.  App. 

Kentucky.  —  Eblin  v.  Miller,  78  Ky.  371; 
Proctor  v.  Keith,  12  B.  Mon.  (Ky.)  252. 

Maine  —  Gregor  v.  Cady,  82  Me.  131,  17 
Am.  St.  Rep.  466;  Libbey  v.  Tolford,  48  Me. 
316,  77  Am.  Dec.  229. 

Massachusetts.  —  Gill  v.  Middleton,  105  Mass. 
477,  7  Am.  Rep.  548. 

Michigan.  —  Town  v.  Armstrong,  75  Mich. 

c8o.  ,0 
Montana.  —  Blake  v.  Dick,  15  Mont.  236,  48 

Am.  St.  Rep.  671.  „  .         ,    M  T  T 

New  Jersey.  —  Clyne  v.  Helmes,  61  N.J.  L. 

3SNew  York.  —  Doupe  v.  Gennin,  (N.  Y.  Super. 
Ct  Gen  T.)37  How.  Pr.  (N.  Y.)  5.  45  N-  Y- 
no-  Hall?'.  Beston,  26  N.  Y.  App.  Div.  105, 
(Supm.  Ct.  Tr.  T.)  16  Misc.  (N.  YO528;  Kabus 
v  Frost  co  N.  Y.  Super.  Ct.  72;  Speckels  v. 
Sax  1  E.  D.  Smith  (N.  Y.)  253;  Gottsberger  v 
Rad'way,  2  Hilt.  (N.  Y.)  342;  Btonner  s.  Wal- 
ler 15  N.  Y.  App.  Div.  295;  Fox  v.  Abbott,  10 
N.Y.  Wkly.  Dig.  159;  Wynne*.  Haight,  27  N. 
Y.  App.  Div.  7-  _  „  r. 

Texas.  —  Peticolas  v.  Thomas,  9  lex.  Ui. 
App.  442;  Perez  v.  Rabaud,  76  Tex.  191. 

Wisconsin.  —  Dowling  v.  Nuebling,  97  Wis. 

350.  .  .  . 

A  promise  by  the  landlord  to  repair  in  con- 
sideration of  an  agreement  by  the  tenant  not 
to  abandon  the  premises  befoie  the  expiration 
of  his  term  is  without  consideration.  Eblm  v. 
Miller,  78  Ky.  371;  Hall  r.  Beston,  26  N.  Y. 
Adp  Div.  105.  See  also  the  title  Considera- 
noN,  vol.  6,  p.  750.  Unless  the  repairs  were 
so  substantial  as  not  to  fall  upon  the  tenant, 
when  it  would  seem  that  his  agreement  to  con- 
tinue in  actual  occupation  of  the  premises 
would  be  a  sufficient  consideration,  for  the 
neglect  of  such  tepairs  might  amount  to  evic- 
tion. Rauth  v.  Davenport,  60  Hun  (N.  Y.)  70: 
Heglia  v.  Lielouka,  (Supm.  Ct.  App.  T.)  65  N. 
Y  Supp  50O.  And  see  Dunn  v.  Robbins,  65 
Hun  (N.  Y.)  625,  20  N.  Y.  Supp.  341. 

Volurhe  XVIII, 

'"J 


Repairs  to 


LANDLORD  AND   TENANT.  Denied  Premises,  etc. 


landlord.1  If,  however,  the  repairs  are  such  as  the  tenant  is  under  either  an 
implied  or  an  express  obligation  to  make,  a  subsequent  agreement  by  the 
landlord  to  reimburse  him  for  their  cost  is  without  consideration.2 

The  Burden  of  Proving  an  agreement  by  the  landlord  to  reimburse  the  tenant 
for  the  cost  of  repairs  is  of  course  upon  the  tenant.3 

(d)  Construction  of  Landlord's  Agreement  to  Repair.  —  As  a  general  rule  the  landlord's 
agreement  to  repair  is  not  to  be  extended  beyond  its  fair  intent,4  or  enlarged 
by  construction.5  Still,  the  terms  of  the  agreement  are  not  to  be  distorted 
by  a  narrow  construction.6 

Construction  with  Regard  to  Condition  of  Premises  at  Time  of  Letting.  —  It  would  seem 
that,  as  in  case  of  a  similar  covenant  by  the  tenant,  the  general  covenant  of 
the  landlord  to  repair  has  reference  to  the  condition  of  the  premises  at  the 
time  of  letting,  and  requires  him  only  to  keep  the  premises  in  the  condition 
in  which  they  were  at  that  time.7  But  it  has  been  held  that  where  the 
premises  are  let  for  a  particular  purpose,  it  is  the  duty  of  the  landlord,  under 
a  covenant  to  repair,  to  put  the  premises  in  such  repair  as  the  purpose  for 
which  they  are  demised  requires.8  And  this  is  especially  true  when  the  cove- 
nant is  to  keep  the  premises  in  repair.9 

Improvements  by  Tenant.  —  A  stipulation  by  the  landlord  to  repair  cannot  be 
extended  so  as  to  impose  upon  him  any  obligation  with  respect  to  any  subse- 
quent improvements  or  buildings  erected  by  the  tenant.10 

Premises  Destroyed  by  Fire  or  Other  Casualty.  —  A  general  covenant  by  the  landlord 
to  repair  will  bind  him  to  rebuild  the  premises  in  case  of  their  destruction  by 


1.  Agreement  to  Pay  for  Repairs  —  Alabama.  — 
Mobile  County  v.  Hagan,  48  Ala.  54. 

Indiana.  —  Reed  v.  Dougan,  54  Ind.  306; 
Beck  v.  Venable,  59  Ind.  408. 

Missouri.  —  Hughes  v.  Van  Stone,  24  Mo. 
App.  637. 

Nebraska.  —  Woodvvorth  v.  Thompson,  44 
Neb.  311. 

New  York.  —  Oettinger  v.  Levy,  4  E.  D. 
Smith  (N.  Y.)  288;  McCulloch  v.  Dobson, 
(Supm.  Ct.  Gen.  T.)  15  N.  Y.  Supp.  602;  Ben- 
son v.  Bolles,  8  Wend.  (N.  Y.)  175. 

Pennsylvania.  —  Cornell  v.  Vanartsdalen,  4 
Pa.  St.  364;  Caulk  v.  Everly,  6  Whart.  (Pa.) 
303;  Mattocks  v.  Cullum,  6  Pa.  St.  454. 

Washington.  —  Sheehan  v.  Winehill,  18 
Wash.  447. 

Canada.  —  Suite  v.  Bell,  8  Rev.  Leg.  535. 

As  to  Negotiations  Between  Tenant  and  Mort- 
gagee, held  not  to  authorize  the  tenant  tocharge 
the  mortgagee  vviih  the  cost  of  repairs,  see 
Savings,  etc.,  Soc.  v.  Grichien,  64  Cal.  520. 

The  Death  of  the  Landlord  Terminates  the 
Agent's  Authority  to  Repair. —  Wilson  v.  Ed- 
monds, 24  N.  H.  517.  See  also  the  title 
Agency,  vol.  i,  p.  1222. 

2.  Powers  v.  Cope,  93  Ga.  248;  Byrne  v. 
Romaine,  2  Edw.  (N.  Y.)  445. 

In  Texas,  where  a  lease  provided  that  re- 
pairs should  be  made  at  the  expense  of  the 
lessee,  "  unless  by  special  agreement  the  said 
lessor  undertakes  to  pay  for  the  same,"  it  was 
held  that  this  clause  extended  into  the  consid- 
eration of  the  original  contract,  and  a  subse- 
quent promise  of  the  lessor  to  pay  for  repairs 
was  founded  on  sufficient  consideration.  Peti- 
colas  v.  Thomas,  9  Tex.  Civ.  App.  442. 

3.  Ely  v.  Fahy,  79  Hun  (N.  Y.)  65. 

4.  Clark  v.  Babcock,  23  Mich.  164. 

5.  Construction.  —  Witty  v.  Matthews,  52  N. 
Y.  512.    See  also  Smith  v.  Hess,  83  Iowa  238. 


Agreement  to  Use  Eminent  Domain  Damages  in 
Repairing.  —  Prager  v.  Bancroft,  112  Ma  ss.  70. 

Whether  Ornamental  Waters  Within  Covenant 
to  Repair. —  Bird  v.  Elvves,  L.  R.  3  Exch.  225. 

6.  Millers.  Kinsley,  14  U.  C.  C.  P.  188;  New 
York  v  Cooper,  49  N.  Y.  Super.  Ct.  409; 
Hinckley  v.  Beckwith,  23  Wis.  328. 

Covenant  to  Repair  Construed  Most  Strongly 
Against  the  Party  Imposing  Such  Covenant  on 
Himself,  and  most  favorably  to  him  in  whose 
favor  the  covenant  is  made.  Miller  v.  McCar- 
dell,  19  R.  1.  304.  See  also  the  title  Interpre- 
tation, vol.  17,  p.  14. 

Division  Wall  Between  Adjoining  Houses  as 
"External  Part."  — See  Green  Eales,  2  Q.  B. 
225,  42  E.  C.  L.  648. 

Repairs  Required  by  "  Present  or  Any  Future 
Law"  cover  repairs  required  by  the  building 
department.  Thomson-Houston  Electric  Co. 
v.  Durant  Land  Imp.  Co.,  144  N.  Y.  34. 

Landlord's  Covenant  to  Put  Premises  in  Good 
Repair  not  controlled  by  a  memorandum  of 
"  work  to  be  completed  to  put  [premises]  in 
good  repair."  Snarr  v.  Beard,  21  U.  C.  C.  P. 
473- 

7.  Repair  as  at  Time  of  Letting.  —  Cooke  v. 
England,  27  Md.  14.92  Am.  Dec.  6)8;  Middle- 
kauff  v.  Smith,  I  Md.  340. 

8.  Covenant  Construed  with  Reference  to  Purpose 
of  Lease.  —  Rilev  v.  Pettis  Co.,  96  Mo.  318.  See 
also  Ward  v.  Kelsey,  38  N.  Y.  80,  97  Am.  Dec. 
773- 

9.  Covenant  to  Keep  in  Good  Repair  includes 
putting  in  good  repair.  Saner  v.  Bilton,  7 
Ch.  D.  815;  Myers  v.  Burns,  33  Barb.  (N.  Y.) 
401,  affirmed  35  N.  Y.  269;  Millet  v.  McCardell, 
19  R.  I.  304. 

10.  Covenant  to  Repair  Does  Not  Cover  Tenant's 
Improvements.  —  Cornell  V.  Yanat  tsdalen,  4  Pa. 
St.  364:  Loader  v.  Kemp,  2  C.  &  P.  375.  12  E. 
C.  L.  180. 
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fa  or  other  casualty,  and  without  the  negligence  of  the  tenant.1  A  covenant 
merely  to  build  on  premises  containing  no  building,  however,  does  not  impose 
upon  the  landlord  any  obligation  to  rebuild  in  case  the  building  erected  is 

de1ondiUon3of  Repair,  -The  condition  of  repairs  in  which  the  landlord  under 
his  dement  to  keep  the  premises  in  repair  or  in  good  repair  and  condition 
s  bound? keep  the  premises  is  to  be  viewed  with  regard  to  the  class  to  which 
tie  demised  premises  belong,  and  not  solely  with  regard  to  the  demised 

FTolfnLfn;pair  Not  Guaranty  of  Condition.  -  An  agreement  on  the  part  of  the 
Covenant  to  Kep  euaranty  that  the  demised  premises  will  never 

landlord  to  rep^      not  a  gu.       y  damages  suffered  by 

Santio0/  ^r^SSpZcW*  of  the  negligence  of  the  landlord 

hl  ^0.^1  to  Careless  *  Tenant.  -  The 

repair  does  not  require  him  to  make  repairs  the  need  of  which  is  due  to  the 
^arplp=;=;ness  or  negligence  of  the  tenant." 

M  Noti    of  Neecfof  Repairs  and  Time  of  Making  Them  -  ...  Repairs  in  P reparation 
occult  -  Where  the  landlord  agrees  to  make  certain  repairs  in  preparation 
fo  th   occupation  of  the  tenant,  and  the  time  within  which  the  repairs  are  to 
for  the  occupa  ion  o  landlord  is  bound  to  make  them  within  a  rea- 

be        V^SaK Ms  to  Wresumed  that  a  tenant  thus  contracting  stipulates 

the  landlord  in  default  for  not  «pamng.  d  has 

Actual  Knowledge  of  Need  of  Repairs.  —  It  has  been  neia  tiidi 
1.  Duty  to  Rebuild  in  Case  of  Destruction-     J  L.  23     See  also  Leavitt*.  Fletcher,  10  Allen 
England  -  Saner   v.  Bilton    7   Ch  _  D    8x5  ,      (Mass  ) XIQ^         ^  _  Negligence  of  Tenant.  _ 
Coward  v.  Gregory  L  R  2  C  F.     3,  ^reen  McClellan,  15  Oregon  499-  ^  . 

A«SV;  LFlyVnn  JEM  Api  T.)  ,S  Misc.  (N  .  V, 

(Mass.)  550-  _     .         will  fir  N  H       *  t\  Barnes  z .  Strohecker,  17  Ga.  340. 

A^w  Hampshire.  —  Crocker  w.  Hill,  61  N.  H.  y  ^  m  Ig_  g?  Am.  Dec.  233; 

345,  60  Am.  Rep.  322.  V0un^  w  Burhans,'  80  Wis.  438.           ,  , 

New  York.-  Myers  p.  Burns,  33  Barb.  (N.  ^"^^  Qf  Nee(J   of  Kepairs  _  Eng  land.  — 

Y.)4°i.                        ,                  .       „„„  Manchester  Bonded  Warehouse  Co.  z\  Carr,  5 

Compare  Vale  p.  Trader,  5  Kan  App.  307  Manchester  Bona             WatkinS0n,  L.  R.  6 

Destruction -Landlord's  Option  to  BebuUd  or  C   P.              *Ja                        L  T  N  g_ 

Terminate  Lease.  -  Witty  v.  Matthews,  52  N.  Y.  Excfa 25 Huga^  &  ^  ^ 

512.                                      m      .    „        ,„„  r,7iW,z  —  Holland  ».  De  Gaspe,  7  Montreal 

Ir^Klffll  TSof,"S  Sfrfe.  440;  Acheson  ,  Poet,  29  L.  C.  Ju, 

7ICoveLf  to  Repair  Outside  includes juries  ^a^a-  Slcber,.  Blanc,  gC*  17* 

from  accumulations  of   snow   on   the   roof.  bee  also  1  ai u                 England,  27  Md.  14, 

Leaviu  v.  Fletcher,  10  Allen  (Mass  )  119.    See  gU00K 

also  Crocker  ».  Hill,  61  N.  H.  345,  60  Am.  Rep  92 1  Am. .  Uec, .  01  a.                  Wheelwright,  172 

322.    It  includes  a  partition  wall  between  the  f{'w^^ee  ^0  iWhinson    r.  Cum- 

house  to  be  repaired  and  .he  next  house.  Mass       °  Ma^e  a    McLean  w.  Fiske  Wharf. 

Green  v.  Eales,  2  Q.  B.  225.  42  E.  C  L.  64S  m  ng s  :  50    as    3  9 .                 n  H    den  „ 


reen  v.  bales,  2  y.  a.  225,  4^                 *  rn    tsS  Mass  472.    Compare  Hayaen  v. 

2.  Cowell  v.  Lumley,  39  Cal.  151.  2  Am.  ^g^1^^.)  425,  6b  Am.  Dec.  421. 

Rep.  430.                                              „  'Mirhivan  —Kenny  v.  Barns,  67  Mich.  336. 

8.  Condition  of  Repairs.  -  Saner rv  Biltoo .  7  %          -  Villi  v.  Staff,  9  Mo.  APP.  309. 

Ch.  D.  815.    See  also  Ward  v.  Kelsey,  38  N.  l^rzebek  v.  Lord,  33  N.  J.  L. 

Y.  80,  97  Am.  Dec.  773-             _  ,         _  „  „.„.  Vorrath  v  Burke,  63  N.  J.  L.  188. 

4.  Not  Guaranty.  -  Green  v.  Eales  2  Q  B.  240.  Vo rrath  *  B       ,   3    Kingsland,  108  N. 

225,  42  E.  C.  L.  648;  Frank  v.  Conrad.,  50  N.  Ne.v  York. 
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actual  knowledge  of  the  need  of  repairs,  or  could  reasonably  know  thereof,  no 
notice  to  him  to  repair  is  required.' 

Reasonable  Time  After  Notice.  —  After  the  landlord  has  been  notified  to  repair  he 
stdl  has  a  reasonable  time  within  which  to  make  the  repairs  before  he  can  be 
considered  in  default.2 

(f)  Tenant's  Acceptance  of  Possession  Without  Objection  —  Effect  on  Covenant  to  Put  in 
Repair.  —  It  has  been  held  that  where  the  landlord  agrees  to  put  the  premises 
in  a  certain  state  of  repair  prior  to  the  beginning  of  the  tenancy,  the  tenant 
is  estopped  from  asserting  a  breach  of  the  landlord's  agreement  if  he  goes  into 
possession  without  objection  as  to  the  state  of  repair.3  But  in  some  cases  the 
tenant's  taking  possession  is  held  no  waiver,  and  he  may  still  recover  for  the 
breach  of  the  covenant  to  repair.4 

(g)  Effect  of  Failure  to  Repair  on  Liability  of  Tenant  for  Rent.  —  The  Landlord's  General 
Covenant  to  Keep  the  Premises  in  Repair  and  the  tenant's  covenant  to  pay  rent  are 
generally  treated  as  independent,  and  therefore  the  failure  of  the  landlord  to 
repair  does  not  work  a  forfeiture  of  the  rent,  where  the  tenant  remains  in 
possession,  but  merely  confers  upon  the  tenant  a  right  of  action  for  damages 
or  of  recoupment  if  sued  for  the  rent.5 

If  the  Covenant  of  the  Landlord  Is  to  Put  the  Premises  in  Repair  Before  the  Beginning  of  the 
Tenancy,  the  making  of  such  repairs  is  a  condition  precedent  to  the  obligation 
of  the  tenant  to  accept  possession  and  pay  rent;  but  if  the  tenant  enters  into 
possession,  he  becomes  liable  for  the  rent,  subject  to  a  claim  on  his  part  for 
damages  for  the  failure  of  the  landlord  to  repair." 

Agreement  to  Repair  Before  Specified  Day  of  Tenancy.  —  Where  the  landlord  agrees  to 
repair  before  a  certain  day,  which  does  not  arrive  until  after  the  term  begins 
it  seems  that,  if  the  repairs  are  not  made  at  the  time  agreed  upon,  the  tenant 
may  abandon  the  premises  without  liability  for  rent  for  the  time  during  which 


V.  616;  Speliman  v.  Banigan,  36  Hun  (N.  Y.) 
174:  O'Connor  »,  Gouraud,  14  Daly  (N.  Y.)  64; 
Thomas  v.  Kingsland,  12  Daly  (N.  Y.)  315; 
Wolcoit  v.  Sullivan,  6  Paige  (N.  Y.)  117. 

The  Distinction  Between  a  Covenant  to  Put  in 
Repair  and  One  to  Keep  in  Repair  is  shown  in  a 
New  Jersey  case.  In  an  action  against  a 
grantee  of  a  reversion,  it  was  held  that  the 
first  covenant  was  broken  by  the  failure  to 
repair  within  a  reasonable  time,  so  that  it  was 
no  longer  binding;  but  that  as  to  the  second 
covenant,  notice  from  the  tenant  to  the  land- 
lord was  necessary,  and  therefore  if  such  no- 
tice had  not  been  given  before  the  conveyance 
of  the  reversion  the  covenant  was  binding  upon 
the  grantee.  Gerzebek  v.  Lord,  33  N.  J.  L. 
240. 

1.  Actual  Knowledge  of  Need  of  Repairs.— Guth- 

man  v.  Casileberry,  49  Ga.  272;  While  v.  Mont- 
gomery, 58  Ga.  204. 

Right  to  Enter  to  View  Dispenses  with  Notice. 

—  Hayden  y.  Bradley.  6  Gray  (Mass.)  425,  66 
Am.  Dec.  42r. 

Landlord  Contracting  to  Attend  to  All  Repairs. 

—  Must  use  reasonable  diligence.  Frank  v. 
Conradi,  20  N.  J.  L.  23. 

2.  Reasonable  Time  After  Notice  for  Making 
Repairs.  —  Whittle  v.  Webster,  55  Ga.  180; 
Brunswick  Grocery  Co.  v.  Spencer,  97  Ga.  764' 

"  Forthwith  "  —  Nine  Days'  Delay  Held  Unrea- 
sonable. —  Nimmo  <-.  Harway,  (Supm.  Ct  Aon 
T.)  23  Misc.  (N.  Y.)  126. 

3.  Waiver  by  Acceptance  of  Possession.  —  Mc- 
Clure  v.  Linle,  19  L.  T.  N.  S.  287;  McNichol 
v.  Ryan,  34  N.  Bruns.  391;  Clifford  :.  Smith, 
4  lid.  377;  Williamson  z>.  Miller,  55  Iowa  86; 


Chadwick  v.  Woodward,  (M.  Y.  City  Ct.  Gen. 
T.)  13  Abb.  N.  Cas.  (N.  Y.)  441,  affirmed  12 
Daly  (N.  Y.)  399.  See  also  Phelps  v.  New- 
York  (Supm.  Ct.  Gen.  T.)  37  N.  Y.  Si.  Rep. 
203,  61  Hun  (N.  Y.)  521;  Deuster  v.  Mitlag, 
105  Wis.  459. 

4.  Strohecker  v.  Barnes,  21  Ga.  430;  Swift  v. 
Easl  Waterloo  Hoiel  Co.,  40  Iowa  322;  Kier- 
nan  v.  Germain,  61  Miss.  49S;  Thomson-Hous- 
lon  Electric  Co.  v.  Duranl  Land  Imp.  Co.,  144 
N.  Y.  34. 

5.  Failure  to  Repair  Does  Not  Forfeit  Rent  — 

Alabama.  —  Hill  v.  Bishop,  2  Ala.  320. 
Georgia.  —  Lewis  y.  Chisholm,  68  Ga.  40. 
Illinois.  —  Lunn  v.  Gage,  37  111.  19,  87  Am. 
Dec.  233. 

New  York.  —  Newman  v.  French,  45  Hun 
(N.  Y.)  65;  Allen  v.  Culver,  3  Den.  (N.  Y.)  284; 
Kelsey  v.  Ward,  (Supm.  Ct.  Gen.  T.)  16  Abb. 
Pr.  (N.  Y.)  98,  38  N.  Y.  83;  Thomson-Houston 
Electric  Co.  v.  Durant  Land  Imp.  Co.,  144 
N.  Y.  34. 

Pennsylvania.  —  Prescott  v.  Olterslatter,  85 
Pa.  St.  534;  Obermyer  v.  Nichols,  6  Binn.  (Pa.) 
159,  6  Am.  Dec.  439. 

Wisconsin.  —  Young  v.  Burhans,  80  Wis.  438. 
For  a  full  collection  of  the  cases  as  to  the 
right  of  the  tenant  to  recoup,  in  an  action  for 
rent,  damages  for  breach  of  the  landlord's 
agreements,  see  infra,  this  title.  Rent. 

6.  Barnes  v.  Strohecker,  17  Ga.  340;  Wright 
v.  Lattin,  38  111.  293,  87  Am.  Dec.  205;  Reno 
v.  Mendenhall,  58  111.  App.  87;  Lunn  v.  Gage, 
37  111.  19,  87  Am.  Dec.  233;  Long  v.  Gieriet, 
57  Minn.  27S;  Kiernan  v.  Germain,  61  Miss. 
498. 
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he  actually  occupied.1  In  such  a  case,  however,  the  tenant  must  promptly 
a'ah  nimself  of  this  right  to  abandon  the  premises,  and  if  he  fads  to  do  so  he 
cannot  avoid  liabilitv  for  rent  for  the  time  of  his  occupancy. 
^Condiuls  Precedent.- The  parties  may,  by  express  V^*^™^ 
hilitv  of  the  tenant  to  pay  rent  subject  to  a  condition  precedent  that  the  land- 
ing shall  make  specified  repairs,  and  in  such  a  case  there  can  be  no  recovery 
^?ui£?5*?«paire  were  made,  though  the  tenant  continued  to  occupy." 
tor  rent  uniesb  F  Annlvin?  the  corollary  of  the  rule  that  the  land- 

lordTfa"^  0f  ^  "  haS  b,een  ™f  ^ 

r£e fno^Mt  ofrent  is  no  defense  to  an  action  for  damages  for  the  failure 

°{t^*«!Z^^W--™™  rePairs  are  ™d?  by  the  landlord 
dud"  th S  of  the  tenancy  the  rent  is  not  suspended  during  the  making 
of  such  repairs"  in  the  absence  of  an  express  agreement  to  that  effect,  irrespec 
Uve f  whether  the  repairs  are  made  under  an  agreement  in  the  lease  on  the 
part  of  The  landlord  to  keep  the  premises  in  repair,  or  under  a  subsequent 
agreement  or  permission  from  the  tenant.5  remedv  of 

fa)  Remedies  for  Breach  of  Agreement  to  Repair  -  aa.  In  General  —  1  he  remedy  ot 
n  tenantTor  breach  of  the  landlord's  agreement  to  repair  is  either  himself  to 
make  ti  e  repairs  at  the  cost  of  the  landlord,  to  recoup  his  damages  in  an  action 
u  XI  landlord  for  rent  6  or  to  bring  an  action  ex  contractu  to  recover  such 
by  the  land^d  reJ \\°[  ;°m  notblie  for  the  total  failure  of  the  landlord  to 
feTairTccordingto  hU^ment.'    Where,  however,  the  landlord  makes  the 

repriL^  avgrerbent  to 

repa  r  and  fails  to  do  so,  and  the  premises  in  consequence  thereof  become 
untenantable,  the  tenant  may  abandon  the  P«n»ses  ^ 
rent  9  The  mere  failure,  however,  of  the  landlord  to  make  repairs  tne  neea 
of  which  does^not  render' the  premises  untenantable  will  not  warrant  an  aban- 
donment of  the  premises  or  relieve  the  tenant  from  liability  for  rent.  And 
ft  Cs  been  held  tothere  is  never  any  implied  condition  that  the  tenant  may 

1.  Kiernan  ,  Germain,  6:  Miss.  498.  8.  See  infra  this  subsection,  Negligence  of 

2.  Hun.  r.  Silk  5  East  449=  Kiernan  r.  Ger-  ^f^^^£SL  -  Georgia  -  Stroh- 
main,  6i  Miss.  498.  '        Barnes  21  Ga.  430. 

3.  Epping  v.  Devanny  28  Ga.  422  ^Kentucky - -Harthill  v.  Cooke,  (Ky.  1897) 

4.  Nonpayment  of  Rent  No  Bar  -  Drag o  ;.  A/™^  £eD  nQc 

Mead,  30  N.  Y.  App.  Div.  258.    See  also  Wat-  43  S  W.  ^  ^  Ann>  g 

.OB  r.  Hooton,  4  111.  APP.  294!  Eeick  „.  Tntz,  ^™HaJhtf  I4  La.  Ann.  57o 

94  Iowa  322.  Mirhipan  —  Bo^twick        Losey,  67  Mich. 

5.  Rent  Not  Suspended.  -  Cook  v.  Anderson,  J°1°a„sma,  9i  Mich.  463;  Young 
8<  Ala.  99;  Kellenberger      Foresman,  13  Ind.  554.  \^\vn  Av,  „T 

f^s^f^;^  SS^tt* Lo,h' 5  Phil" 

87  N.  Y.  98.  See  also  Friend  ».  Oil  Well  (Pa. J  «,  IQ |  _  McCardell  p<  Williams.  19 
Supply  Co..  179  Pa.  Si.  290  R  ,  ... 

tainable.  -  Tuttle  v.  George  H.  Gilbert  Mfg.      M5.  w rlgnc  L  c_  Jur.  „7. 

(Srpm.  Ct.  App.  f.)  21  Misc.  (N.  Y.)  470,  re-  566.  Repairs  Not  Rendering  Premises  Un- 

^f2oMisc ,(N.Y.)7X4;  ^--H^  ;  J^^ke  v.  Dick,  <5  Mont  236,  48 
(C.  PI.  Gen.  T.)  43  How.  rr.  i«.   x.j  ju,  Sheary  v.  Adams,  18  Hun 

Arnold  v.  Clark.  45  N.  Y.  Super    Ct.  252;  Am. ™  Selkirk,  (C.  PI.  Gen. 

Mathis  v.  McCord.  Wright  (Ohio)  647;  Hahn  (N  Y.)   81 .  Dool  trie  ^  Gardiner,  161 

v.  Roach,  7  Northam.  Co.  Rep.  (Pa.)  21.  T.)  7  M>sc.  IN.    ■)  I 
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quit  if  the  repairs  are  not  made.1  Where  the  agreement  of  the  landlord  is 
to  make  spec  ified  repairs  before  the  beginning  of  the  term,  the  tenant  cannot, 
after  accepting  possession  before  the  agreement  is  performed,  subsequently 
abandon  possession  and  escape  liability  for  rent.2  If,  however,  an  agreement 
to  make  repairs  before  the  beginning  of  the  term  is  not  performed,  the  tenant 
is  under  no  obligation  to  go  into  possession,  but  may  rescind  the  lease.3  Of 
course  when  there  is  no  obligation  on  the  landlord  to  repair,  the  tenant  cannot 
abandon  the  premises  on  his  failure  to  repair.4 

cc.  Repairs  by  Tenant  at  Cost  of  Landlord.  —  The  rule  is  well  settled  that  on 
failure  of  the  landlord  to  repair  in  pursuance  of  his  contract  to  do  so,  the  ten- 
ant may  himself  make  the  repairs  and  recover  the  reasonable  cost  thereof  from 
the  landlord.5  But  it  seems  that  if  the  cost  of  repairing  would  be  so  large  as 
to  be  out  of  proportion  to  the  tenant's  interest  in  the  premises,  he  is  not  justi- 
fied in  repairing  at  the  cost  of  the  landlord.6 

Disturbance  of  Possession  During  Repairs.  —  Where  the  landlord  makes  repairs,  the 
tenant's  right  of  possession  is  subject  to  the  inconvenience  naturally  arising 
while  such  repairs  are  in  progress,  without  remedy  for  such  inconvenience 
against  the  landlord;  therefore,  where  the  tenant  makes  repairs  he  cannot 
recover  for  the  loss  of  enjoyment  of  possession  while  the  repairs  are  being 
made  by  him.7 

Demand  upon  Landlord  for  Repairs.  —  To  entitle  the  tenant  to  recover  the  cost  of 
repairs  made  by  him  he  must  have  made  a  demand  upon  the  landlord  to 
repair,  or  notified  the  landlord  of  his  intention  to  do  so,  otherwise  the  landlord 
is  not  put  in  default. H 

(i)  By  and  Against  Whom  Landlord's  Agreement  to  Repair  Enforceable.  —  The  benefit  of 
the  landlord's  covenant  to  keep  the  premises  in  repair,  prior  to  breach,  runs 
with  the  term  and  may  be  enforced  by  the  assignee  of  the  leasehold  estate.9 
And  the  burden  of  the  landlord's  covenant  to  repair  runs  with  the  reversion 


Pa.  St.  175;  McDougall  v.  Harmburger,  2 
Montreal  Leg.  N.  332. 

1.  Surplice  v.  Farnsworth,  7  M.  &  G.  576,  49 
E.  C.  L.  576;  Goodfellow  v.  Noble,  25  Mo.  60. 

2.  Wright  v.  Lattin,  38  111.  293. 

3.  Lightfoot  v.  West,  98  Ga.  546;  Hickman 
v.  Rayl,  55  Ind.  551;  Wyman  v.  Sperbeck,  66 
Wis.  495.  And  see  supra,  this  section,  Effect 
of  Failure  to  Repair  on  Liability  of  Tenant  for 
Rent. 

4.  When  No  Obligation  to  Repair,  No  Right  to 
Abandon.  —  Lockwood  v.  Lockwood,  22  Conn. 
433;  Crawford  v.  Redding,  (C.  PI.  Gen.  T.)  8 
Misc.  (N.  Y.)  306;  Thomas  v.  Nelson,  69  N.  Y 
118. 

5.  Right  of  Tenant  to  Repair  at  Cost  of  Landlord 

—  England.  —  Green  v.  Eales,  2  Q.  B.  221;  42 
E.  C.  L.  648,  6  Jur.  436. 

Canada.  —  Heney  v.  Smith,  10  Montreal  Leg. 
N.  333;  McCavv  v.  Barrington,  4  Montreal 
Super.  Ct.  210;  Brown  v.  Toronto  Gen. 
Hospital,  23  Ont.  599. 

Georgia.  —  Vason  v.  Augusta,  38  Ga.  542. 

Indiana.  —  Hendry  v.  Squier,  126  Ind.  19; 
Hamilton  v.  Feary,  8  Ind.  App.  615:  Ross  7/. 
Stockwell,  19  Ind.  App.  86. 

Louisiana.  —  Westermeier  v.  Street,  21  La. 
Ann.  714. 

Maryland.  —  Middlekauff  v.  Smith    1  Md 
329- 

Missouri.  —  Wisdom  v.  Newberry,  30  Mo. 
App.  241. 

New  York.  —  Ely  v.  Fahy,  79  Hun  (N.  Y.) 
65;  Myers  v.  Burns,  35  N.  Y.  269;  Cook  v. 
Soule,  56  N.  Y.  420;  Thomson-Houston  Electric 


Co.  v.  Durant  Land  Imp.  Co.,  (C.  PI.  Gen.  T.) 
4  Misc.  (N.  Y.)  207;  Phelps  v.  New  York,  59 
Hun  (N.  Y.)  626,  13  N.  Y.  Supp.  779;  Schick 
v.  Fleischhauer,  26  N.  Y.  App.  Div.  210; 
O'Connor  v.  Goureaud,  (C.  PI.  Gen.  T.)  3  N.' 
Y.  St.  Rep.  555;  Hays  v.  Moody,  (N.  Y.  City 
Ct.  Gen.  T.)  2  N.  Y.  Supp.  385;  Thomas  v. 
Kingsland,  13  N.  Y.  Wkly.  Dig.  421;  Hexter  v. 
Knox,  39  N.  Y.  Super.  Ct.  109,  affirmed  63  N. 
Y.  561;  Ward  v.  Kelsey,  42  Baib.  (N.  Y  )  582. 

North  Carolina.  —  Norfleet  v.  Cromwell,  64 
N.  Car.  1. 

Tennessee.  —  Parker  v.  Meadows,  86  Tenn. 
i8r. 

Covenant  to  Furnish  Material.  —  Where  the 
landlord  covenanted  to  furnish  material  to 
keep  fences  in  repair,  and  fails  to  do  so,  the 
tenant  may  furnish  the  material  and  recover 
the  cost  from  the  landlord.  Jenkins  v.  Stone. 
14  Montg.  Co.  Rep.  (Pa.)  27. 

6.  Repairs  Out  of  Proportion  to  Interest  of  Ten- 
ants. —  Cole  v.  Buckle.  18  U.  C.  C.  P.  286. 

7.  Tenant  Has  No  Claim  for  Disturbance  of  Pos- 
session During  Repairs.  —  Green  - .  Eales,  2  Q. 
B.  225,  42  E.  C.  L.  648,  6  Jur.  436;  Ward  v. 
Kelsey,  42  Barb.  (N.  Y.)  582.  See  also  Thomp- 
son v.  Shattuck,  2  Met.  (Mass.)  615.  Compare 
Middlekauff  v.  Smilh,  1  Md.  329;  Biggs  v.  Mc- 
Curley,  76  Md.  409. 

8.  Necessity  for  Notice  to  Landlord  to  Repair.  — 
Raynor  v.  Drew,  72  Cal.  307;  Norfleet  v.  Crom- 
well, 64  N.  Car.  1.  See  also  Caldwell  v.  Snow, 
8  La.  Ann.  ^92;  Harris  v.  Brown,  (Supm.  Ct. 
App.  T  )  24  Misc.  (N.  Y.)  743. 

9.  See  the  title  Leases,  post. 
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and  is  enforceable  against  the  grantee  of  the  reversion.1  As  regards  a  covenant 
by  the  landlord  to  put  the  premises  in  repair,  there  can  be  only  one  breach; 
and  where  that  occurs  while  the  original  lessor  is  the  owner  of  the  reversion, 
the  covenant  cannot  be  enforced  against  the  grantee  of  the  reversion.3  The 
covenant  of  the  landlord  to  repair  is  also  personal  and  may  be  enforced  against 
the  executor  of  the  landlord.3 

(j)  Discharge  of  Agreement  to  Repair.  —  The  Landlord's  Agreoment  to  Keep  the  Premises  in 
Repair  is  a  continuing  agreement,  liable  to  successive  breaches,  for  each  of 
which,  as  they  occur,  the  tenant  may  sue;  and  therefore  a  judgment  for  dam- 
ages during  a  portion  of  the  term  is  not  a  discharge  of  the  agreement  or  a 
release  from  liability  for  subsequent  damages.4 

Rebuilding  Prohibited  by  Law.  —  If,  after  a  wooden  building  is  leased  with  agree- 
ment by  the  landlord  to  repair,  the  erection  of  such  a  building  is  prohibited 
by  law,  and  the  building  is  destroyed,  the  landlord  is  released  from  his  obliga- 
tion to  rebuild.5 

(k)  Damages  for  Breach  of  Agreement  to  Repair  —  aa.  General  Rule.  —  As  a  general 
rule,  the  measure  of  damages  for  breach  of  the  landlord's  agreement  to  repair, 
when  the  tenant  does  not  take  upon  himself  the  cost  of  making  the  repairs,  is 
the  difference  between  the  rental  value  of  the  premises  as  they  are  and  the 
rental  value  in  case  the  covenant  had  been  performed.6 

66.  Loss  from  Inability  to  Sublet.  —  Where  a  building  erected  for  business  pur- 
poses is  rented  as  a  whole  and  without  any  specific  reference  to  a  use  by  way 
of  subletting,  or  where  that  is  not  the  primary  purpose  contemplated  by  the 
parties,  the  damages  are  not  to  be  measured  by  any  supposed  loss  by  reason 
of  the  tenant  being  unable,  on  account  of  the  landlord's  failure  to  repair,  to 
parcel  out  separate  portions  and  let  them  to  subtenants.7 

If,  However,  the  Premises  Were  Let  for  the  Purpose  of  Being  Sublet  by  the  Tenant,  or  for 
the  use  of  a  lodging  house  or  hotel,  the  tenant  may  recover  the  value  of  the 
use  of  portions  of  the  building  that  were  rendered  unfit  for  subletting  or 
for  hotel  purposes  by  the  failure  of  the  landlord  to  perform  his  agreement 
to  repair.8 

1  Covenant    to    Repair  —  Burden  Passes  to        Indiana.  —  Taylor  v.  Lehman  17  Ind.  App. 
Grantee  of  Reversion.  -  Sache  v.  Courville,  11      585;  Ross  p.  Stockwell,  19  Ind.  App.  86. 
L.  C.  Jur.  119;  Gerzebek  v.  Lord,  33  N.  J.  L.         Iowa.  -  Leick  v.  Tnlz,  94  Iowa  322. 
240;  Allen     Culver,  3  Den.  (N.  Y.)  284.  Maryland.  -  Biggs  v.  McCurley,    76  Md. 

An  agreement  in  a  lease  giving  to  the  lessee     409-  .  _ 

the  right  to  make  repairs  and  deduct  the  cost  New  York.- -Thomson-Houston .peine Co. 
from  the  rent  is  obligatorv  upon  a  grantee  of  v.  Durant  Land  Imp.  Co  144  N.  Y.  34;  Cook 
the  reversion.  Mitchell  v.  McNeal,  4  Colo.  v.  Soule.  56  N  Y.  420;  Bernan  v.  Olmstead, 
App  36.  See  also  Kost  v.  Theis,  20  W.  N.  C.  4  E.  D.  Smith  (N.  Y  279;  Clemghan  v.  Mc- 
(Pa  )  -4-  Farland,  16   Daly  (N.  Y.)  402;   Jackson  v. 

2.  BVeach  Prior  to  Grant  of  Reversion.  — Coward  Doherty,  (Supm.  Ct.  App.  T.)  17  Misc.  (N.  Y.) 
v  Gregory  12  fur.  N.  S.  iooo;  Gerzebek  v.  629;  Reiner  v.  Jones,  38  N.  Y.  App.  Div.  441. 
Lord  33  N  J.  L.  240.  South  Carolina.  —  Cohen  v.  Habenicht,  14 

3.  Chamberlain  y.Dunlop,  126  N.  Y.  45,  22      Rich.  Eq.  (S.  Car.)  31. 

Am.  St.  Rep.  807.  Tennessee.  —  Parker  v.  Meadows,  86  Tenn. 

4.  '  Covenant  to  Keep  in  Repair  Continuing.  —  181. 

Coward  v.  Gregory,  12  Jur.  N.  S.  1000;  Block  Canada.  —  Cole  v.  Buckle,  18  U.  C.  U  r . 
v  Ebner,  ^4  Ind.  544.    See  also  Henderson  v.  286. 

Thorn  (isc,3)  -  O  B  164  The  Amount  of  Damages  Paid  by  a  Tenant,  for 

In  the  case  of  a  periodical  tenancy,  the  fact  Leakage,  to  a  lower  tenant  has  been  held  not 
that  after  notice  to  the  landlord  to  repair,  the  the  measure  of  damages  in  an  action  by  the 
tenant  continues  in  possession  longer  than  the  first  tenant  against  the  landlord  for  failure; _to 
period  within  which  the  tenancy  could  have  repair.  Sparks  v.  Bassett,  49  N.  Y.  Mipet.  ct. 
been  terminated  by  notice  to  quit  does  not  re-  270. 

lease  the  landlord  from  his  agreement  to  repair.  Estimating  Difference  in  Rental  Value.  -  Bten 
Mason*.  Howes,  (Mich.  1899)81  N.W.  Rep.  hi.      v.  Hess,  (C.  C.  A.)  102  Fed^  Rep  43ft. 

5.  Rebuilding  Prohibited  by  Law.  -  Cordes  v.  7.  Loss  from  Liability  to  Sublet.  -  Thomson- 
Miller,  39  Mich.  581,  33  Am.  Rep.  430.  See  Houston  Electric  Co.  v  Durant  Land  Imp. 
also  Newbv  v.  Shame,  8  Ch.  D.  39;  Williams  Co.,  144  N.  Y.  34-  See  also  Stewart  v.  Lanier 
v  Tvas  4  Grant  Ch  (U  C.)  533.  House  Co.,  75  Ga-  582. 

'  6.  Difference  in  Rental  Values  -  United  States.  8.  Lease  of  Hotel  or  Boarding  House.  -  Myers 
-Bien  v.  Hess,  (C.  C.  A.)  102  Fed.  Rep.  436.      v.  Burns,  35  N.  Y.  269;  Hexter  v.  Knox,  63 
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cc.  Injuries  to  Property  of  Tenant. —  In  a  number  of  cases  the  tenant  has 
been  allowed  to  recover,  for  breach  of  the  landlord's  agreement  to  repair, 
damages  for  injury  to  the  property  of  the  tenant  situated  upon  the  demised 
premises.1  In  some  cases,  however,  such  damages  have  been  deemed  too 
remote.'"* 

Contributory  Negligence.  —  If  the  tenant,  with  knowledge  of  the  need  of  repairs, 
leaves  his  property  upon  the  premises  exposed  to  the  danger  of  injury  from 
the  elements,  his  act  constitutes  such  negligence  as  to  preclude  his  recovery 
for  injuries  thereto.-1  So  also  if  the  need  of  repairs  was  caused  by  the  negli- 
gence of  the  tenant,  the  landlord  cannot  be  held  liable  for  injuries  to  the  ten- 
ant's property  resulting  therefrom.4 

dd.  Loss  of  Profits  of  Business.  —  Where  the  business  of  the  tenant  carried  on 
upon  the  premises  is  interrupted  by  the  failure  of  the  landlord  to  repair,  dam- 
ages for  the  loss  of  contemplated  profits  from  a  continuance  of  the  business 
are  generally  considered  too  speculative  to  be  considered.5  But  it  seems  that 
profits  which  would  be  the  immediate  fruits  of  the  tenancy,  and  which  would 
be  independent  of  any  collateral  enterprise  entered  into  in  contemplation 
thereof,  are  to  be  considered.6 

ee.  Personal  Injuries  to  Tenant.  —  Damages  for  personal  injuries  to  the  tenant 
resulting  from  the  failure  of  the  landlord  to  repair  are  deemed  too  remote  and 
consequential,  and  not  in  contemplation  of  the  parties,  and  therefore  not 
recoverable,7  though  in  an  Illinois  case  a  recovery  for  such  injuries  has  been 


N.  Y.  561;  Kohne  v.  White,  12  Wash.  199. 
See  also  Thomson-Houston  Electric  Co.  v. 
Durant  Land  Imp.  Co.,  144  N.  Y.  34. 

1.  Injuries  to  Tenant's  Property  —  England.  — 
Green  v.  Eales,  6  Jur.  436,  2  Q.  B.  225,  42  E. 
C.  L.  648. 

Alabama.  —  Vandegrift  v.  Abboit,  75  Ala. 
487;  Murphy  v.  Farley,  (Ala.  1900)  27  So.  Rep. 
442;  Culver  Hill,  68  Ala.  66,  44  Am.  Rep. 
134;  Rowe  v.  Baber,  93  Ala.  422. 

Geoigia. —  Brunswick  Grocery  Co.  v.  Spencer, 
97  Ga.  764. 

Illinois.  —  Watson  v.  Hooton,  4  111.  App.  294. 

Indiana.  —  Buck  v.  Rodgers,  39  Ind.  222. 

Michigan.  —  Mason  v.  Howes,  (Mich.  1899) 
81  N.  W.  Rep.  in. 

New  York.  —  Rauth  v.  Davenport,  60  Hun 
(N.  Y.)  70;  Coleman  v.  Central  Trust  Co.,  (N. 
Y.  City  Ct.  Gen.  T.)  25  Misc.  (N.  Y.)  295: 
Phillips  v.  Ehrmann,  (Brooklyn  Cily  Ct.  Gen! 
T.)  8  Misc.  (N.  Y.)  39. 

North  Carolina.  —  Spencer  v.  Hamilton,  113 
N.  Car.  49,  37  Am.  St.  Rep.  6ti. 

Rhode  Island.  —  Miller  v.  McCardell,  19  R. 
I.  304. 

Washington.  —  Kohne  v.  White,  12  Wash. 
199. 

Estimating  Amount  of  Damages  to  Goods.  — 

The  estimate  for  the  amount  of  damages  to 
goods  is  the  difference  between  their  market 
value  before  and  after  the  injury.  Brunswick 
Grocety  Co.  v.  Spencer,  97  Ga.  764. 

Damages  to  Crops  Excluded  —  Only  Cost  of  Re- 
pairing Fences  Allowed.  —  Varner  v.  Rice,  39 
A  rk.  344. 

2.  Hendry  v.  Squier,  126  Ind.  19;  Dorwin  v. 
Potier,  5  Den.  (N.  Y.)  306. 

3.  Negligent  Exposure  of  Property  to  Injury.  — 
Hendry  v.  Squier,  126  Ind.  19;  Rose  v.  Builer, 
69  Hun  (N.  Y.)  140;  Sanders  v.  Smith,  (Supm. 
Ct.  Spec.  T.)  5  Misc.  (N.  Y.)  1;  Walker  v. 
Swayzee,  (C.  PI.  Gen.  T.)  3  Abb.  Pr.  (N.  Y.) 


138;  Reiner  v.  Jones,  38  N,  Y.  App.  Div.  411; 
Cook  v.  Soule,  56  N.  Y.  420. 

4.  Taylor*/.  Bailey,  74  111.  178. 

5.  Loss  of  Profits. —  Bien  v.  I  less,  (C.  C.  A.) 
102  Fed.  Rep.  436;  Lightfoot  v.  West,  98  Ga. 
546;  Middlekaufl  v.  Smith,  1  Md.  329;  Mason 
v.  Howes,  (Mich.  1899)  81  N.  W.  Rep.  ill; 
Dorwin  v.  Potter,  5  Den.  (N.  Y.)  306;  Chad- 
wick  v.  Woodward,  (C.  PI.  Gen.  T.)  1  City  Ct. 
Supp.  (N.  Y.)  94,  affirmed  13  Abb.  N.  Cas.  (N. 
Y.)44i;  Drago  v.  Mead,  30  N.  Y.  App.  Div. 
258. 

6.  Stewart  v.  Lanier  House  Co.,  75  Ga.  582; 
Leavitt  v.  Fletcher,  10  Allen  (Mass.)  119; 
Kohne  v.  White,  12  Wash.  199. 

7.  Personal  Injuries  to  Tenant.  —  Collins  v. 
Karatopsky,  36  Ark.  316;  Hamillon  v.  Feary, 
8  Ind.  App.  615,  52  Am.  St.  Rep.  485;  Tutlle 
t.  Gilbert  Mfg.  Co.,  145  Mass.  169;  Kabus  v. 
Frost,  50  N.  Y.  Super  Ct.  74;  Spellman  v. 
Bannigan,  36  Hun  (N.  Y.)  174;  Chadwick 
v.  Woodward,  (C.  PI.  Gen.  T.)  1  Cily  Ct.  Supp. 
(N.  Y.)  94;  Sanders  v.  Smith,  (Supm.  Ct.  Spec. 
T.)  5  Misc.  (N.  Y.)  1;  Schick  v.  Fleischkauer,  26 
N.  Y.  App.  Div.  210;  Miller  v.  Rinaldo,  (Supm. 
Ct.  App.  T.)  21  Misc.  (N.  Y.)  470;  Wynne  v. 
Haight,  27  N.  Y.  App.  Div.  7;  Arnold  v.  Clark, 
45  N.  Y.  Super.  Ct.  252.  Compare  VVIite  v. 
Sprague,  (Supm.  Ct.  Gen.  T.)  9  N.  Y.  St.  Rep. 
220;  Edwards  v.  New  York,  etc.,  R.  Co.,  98 
N.  Y.  248,  50  Am.  Rep.  659. 

Death  of  Servant  of  Tenant  —  Remedy  of  Tenant 
Against  Landlord  for  Reimbursement.  —  Where 
the  landlord  agreed  to  repair,  and  by  reason 
of  his  failure  to  do  so  a  servant  of  the  tenant 
was  killed,  and  a  judgment  for  damages  for 
his  death  was  recovered  against  the  tenant,  it 
was  held  that  the  landlord  was  not  liable  to 
the  tenant  for  the  amount  so  recovered,  the 
judgment  against  the  tenant  being  based  upon 
the  extent  of  his  culpability,  and  that  the  land- 
lord's liability,  if  any,  was  for  the  breach  of 
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allowed.1  In  no  case  should  the  tenant  be  allowed  to  recover  for  personal 
injuries  when  he  himself  was  guilty  of  contributory  negligence.2 

ff.  Duty  of  Tenant  to  Repair  to  Avoid  Injury.  —  Under  the  principle  that 
where  one  is  subjected  to  injury  from  the  breach  of  a  contract  he  must  make 
reasonable  exertion  to  reduce  his  damages  as  much  as  practicable,3  it  has  been 
held  that  on  breach  of  the  landlord's  contract  to  repair  it  becomes  the  duly 
of  the  tenant  to  make  the  repairs  and  deduct  the  cost  from  the  rent,  and  his 
failure  to  do  so  will  prevent  a  recovery  by  him  for  damages  to  his  property 
which  would  have  thereby  been  averted,1  especially  where  the  repairs  needed 
are  triflin^.5  This  rule,  however,  has  not  met  with  universal  favor,0  and  if 
sound  should  be  cautiously  applied.7  Though  the  tenant  might  be  under 
obligation  to  make  trifling  repairs,  still  he  should  not  be  compelled  to  make 
extensive  repairs  under  the  penalty  of  a  denial  of  a  recovery  for  injuries  which 
would  have  been  obviated  thereby.8 

(8)  Statutory  Obligation  to  Repair  —  In  General.  —  The  statutes  of  some 
jurisdictions  expressly  impose  upon  the  landlord  the  obligation  to  put  and 
keep  the  demised  premises  in  repair.  These  statutes,  being  in  derogation  of 
the  common  law,  are  not  to  be  extended  by  implication.9    In  some  jurisdic- 


his  contract.  Consolidated  Hand  Method 
Lasting  Mach.  Co.  v.  Bradley,  171  Mass.  127. 

1.  Soma?  v.  O'Hare,  73  HI.  App.  432. 

2.  Contributory  Negligence  of  Tenant.  —  John- 
son v.  Collins,  qS  Ga.  271;  Tcwn  v.  Armstrong, 
75  Mich.  58c;  Kampinskv  v.  Hallo,  (N.  Y.  City 
Ct.  Gen.  T.)  2^  N.  Y.  Sapp.  114;  Schwartz  v. 
Apple,  (N.  Y.  City  Ct.  Gen.  T.)  21  Misc.  (N, 
Y.)  513;  Van  Tassel  v.  Read,  36  N.  Y.  App. 
Div.  529;  Mitchell  v.  Stewart,  187  Pa.  St.  217; 
Hahri  v.  'Roach,  7  Northam  Co.  Rep.  (Pa.)  21. 

3.  See  the  title  Damages,  vol.  8,  pp.  605,  690. 

4.  Duty  of  Tenant  to  Repair  to  Avoid  Injury  — 
Indiana.  —  Hendry  v.  Squier,  126  Ind.  19  [dis- 
tinguishing Buck  v.  Rodgers,  39  Ind-  222]; 
Hamilton  v.  Feary,  8  Ind.  App.  615,  52  Am. 

St.  Rep.  485-  „  ,  . 

Louisiana.  —  Diggs  v.  Maury,  23  La.  Ann.  59. 

New  York.  —  Hamilton  v.  McPherson,  28 
N.  Y.  72,  84  Am.  Dec.  330;  Brooklyn  v.  Brook- 
lyn City  R.  Co.,  47  N.  V.  475,  7  Am.  Rep.  469; 
O'Connor  v.  Gouraud,  14  Daly  (N.  Y.)  64. 

South  Carolina.  —  Cantrell  v.  Fowler,  32  S. 
Car.  589.  . 

Canada.  — Brown  v.  Toronto  Gen.  Hospital, 
23  Ont.  599. 

See  also  Clark  v.  Babcock,  23  Mich.  164, 
construing  a  special  contract;  Kimball  Co.  v. 
Daggett,  62  111.  App.  528. 

5.  Middlekauff  v.  Smith,  1  Md.  329;  Parker 
v.  Meadows,  86  Tenn.  181. 

6.  Rule  Not  Approved.  —  Culver  v.  Hill,  68 
Ala.  66,  44  Am.  Rep.  134;  Vandegrift  v.  Ab- 
bott, 75  Ala.  487.  See  also  Rowe  v  Baber,  93 
Ala.  422. 

7.  Mather  v.  Butler  County,  28  Iowa  253; 
Leick  v.  Tritz,  94  Iowa  322. 

8.  Extensive  Repairs.  —  Cole  v.  Buckle,  18  U. 
C.  C.  P.  286;  Biggs  v.  McCurley,  76  Md.  409; 
Middlekauff  v.  Smith,  1  Md.  329;  Thomson- 
Houston  Electric  Co.  v.  Duran!  Land  Imp. 
Co.,  144  N.  Y.  34-  „  ,  , 

9.  Callahan  v.  Loughran,  102  Cal.  476. 
Landlord's  Statutory  Duty  to  Repair  —  Cali- 
fornia. —  Civ.  Code  Cal  ,  §§  1941,  194-2. 

The  Landlord's  Liability  to  Repair  Is  Limited. 
—  Gately  v.  Campbell,  124  Cal.  520;  Willson  v. 
Treadwell,  81  Cal.  58;  Sieber  v.  Blanc,  76  Cal. 
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173;  Van  Every  v..  Ogg,  59  Cal.  563;  and  not 
equivalent  to  a  covenant  to  repair,  Green  v. 
Redding,  92  Cal.  548. 

Damages  to  Tenant's  Property  Cannot  Be  Re- 
covered on  account  of  the  landlord's  nonrepair. 
Tatum  v.  Thompson,  86  Cal.  203;  Sieber  v. 
Blanc,  76  Cal.  173;  Loupe  v.  Wood,  51  Cal. 
586;  Van  Every  v.  Ogg,  59  Cal-  563-  Nor  can 
injuries  to  his  person  be  recovered.  Willson 
v.  Treadwell,  Si  Cal.  58;  Smith  v.  Bultner,  90 
Cal.  95;  Callahan  v.  Loughran,  102  Cal.  476; 
Gately  v.  Campbell,  124  Cal.  520. 

Tenant  May  Repair  at  Landlord's  Expense 
After  Notice  to  Him.  —  Tatum  v.  Thompson, 
86  Cal.  203. 

Or  May  Vacate  After  Notice.  —  Green  v. 
Rtdding,  92  Cal.  548. 

Nonrepair  No  Defense  to  Action  for  Rent.  — 
Green  v.  Redding,  92  Cal.  548;  Moroney  v. 
Hellings,  110  Cal.  219. 

Georgia.  —  Code  Ga.  (1895),  §  3123;  Lightfoot 
v.  West,  98  Ga.  546  (structure  falling  before 
lessee's  entry). 

A  contract  may  fix  the  cost  of  repairs  on  the 
tenant.  Powers  v.  Cope,  93  Ga.  248.  See  also 
Bosworth  v.  Thomas,  67  Ga.  640. 

Tenant' s  Right  to  Repair  at  Landlord's  Ex- 
pense. —  Vascin  v:  Augusta,  38  Ga.  542. 

Landlord  Should  Have  Actual  Notice,  unless 
Fixed  with  Implied  Notice.  —  White  v.  Mont- 
gomery, 58  Ga.  204;  Powers  v.  Cope,  93  Ga. 
248. 

Landlord  with  Notice  Liable  for  Injuries  to 
tenant's  ptoperty,  Center  v.  Davis,  39  Ga.  210; 
Guthman  v.  Castleberry,  48  Ga.  172,  49  Ga- 
272;  Whittle  v.  Webster,  55  Ga.  180;  Miller  ?'. 
Smythe,  92  Ga.  154;  or  person,  Stack  v.  Harris, 
in  Ga.  149. 

As  to  contributory  negligence  of  the  tenant 
defeating  a  recovery,  see  Miller  v.  Smythe,  92 
Ga.  154,  95  Ga.  288;  Johnson  v.  Collins,  98 
Ga.  271. 

Landlord  Not  Liable  for  Extraordinary  Acci- 
dents.  —  Guthman  v.  Castleberry,  49  Ga-  272; 
Brunswick  Grocery  Co.  v.  Spencer,  97  Ga.  7°4- 
Extraordinary  Patent  Defects,  existing  at  the 
time  of  renting  and  accepted  by  the  tenant, 
the  landlord   cannot  be  required  to  repair. 

Volume  XVIII. 


Repairs  t/» 


LANDLORD  AND   TENANT.  Demised  Prem.ge.,  etc. 


tions  there  are  statutes  which  exonerate  the  tenant  from  liability  for  rent  in 
case  the  premises  are  rendered  untenantable  without  his  fault.  These 
statutes,  of  course,  do  not  impose  upon  the  landlord  any  active  liability  to 
repair,  but  merely  authorize  the  tenant  to  vacate  the  premises  and  thereby 
escape  liability  for  rent.1 

(9)  Negligence  of  Landlord  in  Making  Repairs  —  (a)  In  General.  —  It  is  well 
settled  that  a  landlord  who  undertakes  to  make  repairs  and  permits  the  work 
to  be  done  in  a  negligent  manner,  whereby  the  tenant  is  injured,  is  liable  to 
the  tenant,  in  an  action  of  tort  as  for  negligence,  for  the  injuries.2 


Whittle  v.  Webster,  55  Ga.  180;  Driver  v. 
Maxwell,  56  Ga.  II.  See  also  Bosworth  v. 
Thomas,  67  Ga.  640;  White  v.  Montgomery, 
58  Ga.  204. 

Building  Totally  Destroyed  —  Landlord  Need 
Not  Rebuild.  —  Mayer  v.  Morehead,  106  Ga. 
434- 

The  Tenant  Can  Recoup  Damages  resulting 
from  the  landlord's  failure  to  repair.  Guth- 
man  v.  Castleberry,  48  Ga.  172;  Lewis  v.  Chis- 
holm,  68  Ga.  40. 

Louisiana.  —  Rev.  Civ.  Code  La.  (1900),  arts. 
2692,  2693,  2694,  2695;  Coleman  v.  Haight, 
/4  La.  Ann.  570;  Hollingsworth  v.  Atkins,  46 
La.  Ann.  515. 

Tenant  May  Repair,  and  Deduct  Cost  from 
Rent.  —  Perrett  v.  Dupre,  3  Rob.  (La.)  52; 
Hollingsworth  v.  Atkins,  46  La.  Ann.  515. 

Landlord  Must  Be  Requested  to  Repair,  and 
Refuse,  to  justify  the  tenant  in  repairing. 
Shall  v.  Banks,  8  Rob.  (La.)  168;  Favrot  v. 
Mettler,  21  La.  Ann.  220. 

Landlord  Liable  for  Injuries  Sustained 
Through  Want  of  Repairs.  —  Perrett  v.  Dupre, 
3  Rob.  (La.)  52;  Redon  v.  CafRn,  11  La.  Ann. 
695.  See  also  Shall  v.  Banks,  8  Rob.  (La.)  168. 
But  not  where  rent  is  sufficient  to  enable  ten- 
ant to  repair.  Lewis  v.  Pepin,  33  La.  Ann. 
1417.  Nor  if  the  premises  are  dilapidated  and 
need  new  buildings  and  the  landlord  offers  to 
cancel  the  lease.  Perret  v.  Dupre,  3  Rob. 
(La.)  52. 

Tenant  May  Abandon  Untenantable  Premises 
without  liability  for  rent.  Coleman  v.  Haight, 
14  La.  Ann.  570. 

Tenant's  Express  Obligation  to  Liepair  relieves 
the  landlord.  Lewis  v.  Pepin,  33  La.  Ann. 
1417. 

Quebec.  —  Civ.  Code  Quebec,  art.  1641,  gives 
the  lessee  a  right  of  action  to  compel  the  lessor 
to  make  repairs  or  to  obtain  authority  to  make 
the  same  at  the  expense  of  the  lessor.  Pagels 
v.  Murphy,  3  Montreal  Super.  Ct.  50;  McCaw 
v.  Barrington,  4  Montreal  Super.  Ct.  210. 

If  the  court  orders  the  repairs  and  the  lessor 
does  not  make  them,  the  tenant  may  make 
them  himself,  and  if  he  suffers  damage  in  con- 
sequence of  the  delay  he  may  claim  it  from 
the  lessor,  or  after  putting  the  lessor  en  de- 
meure  he  may  obtain  the  resiliation  of  the 
lease.  Boulaogetz-.  Doutre,  4  L.  C.  Rep.  170; 
Theberge  v.  Hunt,  n  L.  C.  Rep.  179;  Sim- 
mons v.  Gravel,  13  Quebec  263;  Snodgrass  v. 
Newman,  10  Quebec  Super.  Ct.  4"?3;  Pagels  v. 
Murphy,  3  Montreal  Super.  Ct.  50;  Scanlan 
v.  Holmes,  2  Montreal  Leg.  N.  185. 

In  extreme  cases,  where  the  premises  are  in 
a  condition  dangerous  to  life  or  health,  the 
tenant  may  desert  the  premises  or  proceed  to 
repair,  without  first  obtaining   judicial  au- 
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thority.  McCaw  v.  Barrington,  4  Montreal 
Super.  Ct.  210;  Palmer  v.  Barrett,  6  Montreal 
Super.  Ct.  446;  Boucher  v.  Brault,  15  L.  C. 
Jur.  117. 

In  ordinary  cases  the  lessee  must  first  put 
the  lessor  in  default  to  remedy  such  defect. 
Beauchamp  v.  Brewster,  16  Quebec  Super.  Ct. 
268;  Pagels  v.  Murphy,  3  Montreal  Super. 
Ct.  50. 

The  tenant  is  not  entitled  to  resiliation  ot 
the  lease  for  defects  known  to  him  at  the  time 
of  letting.  Beauchamp  v.  Brewster,  16  Que- 
bec Super.  Ct.  268. 

The  lessor  is  not  liable  for  defects,  not  of 
construction,  which  have  arisen  during  the 
term,  and  of  which  he  had  no  knowledge  be- 
fore he  was  put  in  default  to  repair  them. 
Schimanski  v.  Higgins,  13  Quebec  Super.  Ct. 
348. 

Defects  unknown  to  the  lessor  and  with 
notice  of  which  he  is  not  chargeable  may  en- 
title the  lessee  to  resiliation  of  the  lease,  but 
cannot  entitle  him  to  damages  suffered  by  rea- 
son of  them.  Maillet  v.  Roy,  12  Quebec 
Super.  Ct.  375. 

The  obligation  to  repair  may  by  special  con- 
tract be  thrown  on  the  lessee.    Maillet  r.  Roy, 

12  Quebec  Super.  Ct.  375;  Simmons  v.  Gravel, 

13  Quebec  263. 

1.  Tenant  May  Vacate  for  Want  of  Repair,  — 
Hatch  v.  Siamper,  42  Conn.  28;  Suydam  v. 
Jackson,  54  N.  Y.  450;  Sheary  v.  Adams,  18 
Hun  (N.  Y.)  181. 

For  a  full  discussion  of  the  effect  of  these 
statutes  upon  the  liability  of  the  tenant  for 
rent,  see  infra,  this  title,  Rent. 

2.  Negligence  of  Landlord  in  Making  Repairs  — 
England.  —  Leslie  v.  Pounds,  4  Taunt.  649. 

Canada. —  Engley  v.  Mcllreith,  3  Nova 
Scotia  Dec.  511. 

Lllinois.  —  Mitchell  v.  Plaut,  31  111.  App.  14S; 
Bernauer  v.  Hartman  Steel  Co.,  33  111.  App. 
491;  Jefferson  v.  Jameson,  etc.,  Co.,  60  III. 
App.  587. 

Maryland.  —  McHenry  v.  Marr,  39  Md.  510; 
Evans  v.  Murphy,  87  Md.  498. 

Massachusetts.  —  Flynn  v.  Trask,  11  Allen 
(Mass.)  550. 

Missouri.  —  Bailey  v.  Lindsay,  35  Mo.  App. 
675. 

New  York.  —  Walker  v.  Shoemaker,  4  Han 
(N.  Y.)  579;  Butler  v.  Cushing,  46  Hun  (N.  Y.) 
521;  Judd  v.  Cushing,  50  Hun  (N.  Y.)  181; 
Hine  v.  Cushing,  53  Hun  (N.  Y)  519; 
O'Dwyer  O'Brien,  13  N.  Y.  App.  Dir. 
570;  Phillips  v.  Ehrmann,  (Brooklyn  City  Ct. 
Gen.  T.)  8  Misc.  (N  Y.)  39;  Randolph  z:  Feist, 
(Supm.  Ct.  App.  T.)  23  Misc.  (N.  Y.)  650;  Cole- 
man v.  Central  Trust  Co.,  (N.  Y.  City  Ct.  Gen. 
T.)  25  Misc.  (N.  Y.)  295. 
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Where  the  Repairs  Are  Made  with  the  Tenant's  Consent,  this  liability  of  the  landlord 
to  the  tenant  is  dependent  upon  the  landlord's  negligence,  and  the  landlord 
incurs  no  liability  if  he  was  not  negligent.1  , 

Repairs  without  Authority.  -  When,  however,  the  landlord  undertakes  to  make 
repairs  without  the  consent  of  the  tenant,  or  without  a  reserved  right  to  enter 
for  the  purpose  of  making  repairs,  he  is  liable  for  injuries  to  the  tenant  result- 
ing therefrom,  irrespective  of  the  question  of  his  negligence.-5 

g(b)  Repairs  Gratuitously  Undertaken.  -  When  the  landlord  undertakes  to  make 
repairs  without  being  in  the  first  instance  under  any  obligation  to  do  so  he  is 
required  to  use  reasonable  diligence  in  the  making  of  such  repairs,  and  will  be 
lfable  in  an  action  of  tort  for  injuries  to  the  tenant  caused  by  his  failure  to 

""^rNegUgencToT  Independent  Contractor  —  Landlord  Not  Responsible.  —  Where  repairs 
are  made  through  an  independent  contractor,  the  landlord  is  not  liable  for 
injuries  sustained  by  the  tenant  through  the  contractor  s  negligence  if  the 
andlord  is  not  himself  chargeable  with  negligence  *  if  he  has  procured  a 
skilful  contractor,"  if  he  is  not  careless  of  his  tenant's  interests  ,n  agreeing 
with  the  contractor,6  and  if  there  are  no  special  circumstances  fixing  the  land- 
lord with  notice  of  negligence  on  the  part  of  the  contractor.  _ 

Landlord  Responsible.  -  There  is  excellent  authority,  however,  for  the  view  that 
the  landlord  owes  a  duty,  if  he  undertakes  repairs,  to  execute  them  carefully, 


Texas.  —  Lynch  v.  Ortlieb,  (Tex.  Civ.  App. 
1894)  28  S.  W.  Rep.  1017. 

See  also  Smith  v.  Buttner,  90  Cal.  95. 

A  Contract  Exempting  the  Landlord  from  Lia- 
bility "  for  any  damage  caused  by  ^eakage 
of  water  or  for  any  cause  or  event  affords 
no  defense  to  an  action  for  damage  caused  by 
rail  water  running  through  the  roof,  while  the 
landlord,  who  had  covenanted  to  keep  the 
premises  in  tenantable  condition,  was  putting 
on  a  new  roof.  Randolph  v.  Feist,  (Supm.  Ct. 
App.  T.)  23  Misc.  (N.  Y.)  650. 

1.  Roach      Trottie,  50  Ga.  252. 

2.  Mitchell  v.  Plaut,  31  IU-  App.  148;  Butler 
v.  Gushing,  46  Hun  (N.  Y.)  521. 

3.  Repairs  Gratuitously  Undertaken  —  England. 
—  Leslie  v.  Pounds,  4  Taunt.  649.  See  also 
Mills  v.  Holton,  2  H.  &  N.  14. 

California.  —  Callahan  v.  Loughran,  102  Cal. 

4  Illinois.  -  Glickauf  v.  Maurer,  75  111.  289, 
20  Am.  Rep.  238. 

Maine.  —  Gregor  v.  Cady,  82  Me.  131,  17  Am. 

St.  Rep.  466- 

Maryland.  —  McHenry  v.  Marr,  39  Md-  5io. 

Massachusetts.  -  Gill  v.  Middleton,  105  Mass. 
477,  7  Am.  Rep.  548;  Watkins  v.  Goodall,  138 
Mass.  533.  , 

Missouri.—  Little  v.  Macadaras,  29  Mo.  App. 
332-  Little  v.  McAdaras,  38  Mo.  App.  187. 

New  York.  —  Benson  v.  Suarez,  43  Barb. 
(N.  Y.)  408. 

Tennessee.  —  Willeox  v.  Hines,  100  Tenn. 

*3 Texas.  —  Lynch  v.  Ortlieb,  (Tex.  Civ.  App. 
1894)  23  S.  W.  Rep.  1017.  „. 

Duty  to  Complete  Repairs  Begun.  —  In  Wynne 
v  Haight,  27  N.  Y.  App.  Div.  7,  it  was  held 
that  when  the  landlord  gratuitously  agreed  to 
make  certain  repairs,  and  made  only  partial 
repairs,  he  was  not  liable  from  the  fact  that 
the  repairs  were  not  completed  when,  as  in 
this  case,  the  ceiling  which  the  landlord  gratu- 
itously agreed  to  repair  fell,  not  on  account  of 


the  work  which  the  landlord  did  towards  re- 
pairing, but  from  the  original  defects  and  be- 
cause the  repairs  were  not  complete.  Compare 
Willeox  v.  Hines,  100  Tenn.  538. 

4.  Landlord  Must  Not  Be  Negligent  Personally. 
—  Blake  v.  Woolf,  (1898)  2  Q.  B.  426;  Wiese  v. 
Remme  140  Mo  289;  Mahon  v.  Burns,  (N.  Y. 
City  Ct.  Gen.  T.)  9  Misc.  (N.  Y.)  223,  affirmed 
(C.  PI.  Gen.  T.)  13  Misc.  (N.  Y.)  19;  O'Connor 
v.  Schnepel,  (N.  Y.  Super.  Ct.  Gen.  T.)  12  Misc. 
(N  Y  )  356.  See  also  Morton  v.  Thurber,  85 
N.'y.  550;  Brennan  v.  Ellis,  70  Hun  (N.  Y.) 

47In  Worthington  v.  Parker,  11  Daly  (N.  Y.) 
545,  the  tinsmiths  employed  by  the  landlord 
in  putting  up  gutters  were  held  not  independ- 
ent contractors,  but  agents  of  the  landlord, 
and  the  latter  was  held  liable.  In  several  of 
the  Nc7V  York  capes  cited  in  the  notes  to  this 
subsection  it  seems  hard  to  distinguish  satis- 
factorily cases  in  which  opposite  conclusions 
were  reached. 

5.  A  Skilful  Contractor  must  be  secured  to  do 
technical  work;  if  the  landlord  himself  under- 
took such  repairs,  he  would  be  "  guilty  of  the 
worst  kind  of  negligence."  Blake  v.  Woolf, 
(1898)  2  Q.  B.  426  (plumber);  Meany  v.  Abbott, 
6  Phila.  (Pa.)  256,  24  Leg.  Lit.  (Pa.)  389 
(plumber).  . 

6  Must  Provide  for  Tenant's  Protection.  —  1  he 
landlord  was  held  liable  where,  in  agreeing 
with  the  contractor,  he  failed  to  provide  for 
the  protection  of  the  tenants.  Sukbacher  v. 
Dickie,  6  Daly  (N.  Y.)  4&9-  See  also  Randolph 
v.  Feist,  (Supm.  Ct.  App.  T.)  23  Misc.  (N.  V) 
C50;  O'Rourke  v.  Feist,  (Supm.  Ct.  App.  I.) 
24  Misc.  (N.  Y.)  762,  affiimed  42  N.  \.  App. 
Div  136-  Robbins  11.  Atkins,  168  Mass.  45- 
But  compare  Wiese  v.  Remme,  140  Mo.  289 

7.  The  Landlord  May  Have  Special  Notice  of  the 
Contractor's  Negligence,  in  which  case  he  has 
been  held  liable.  Malony  v.  Brady  (C:  PI. 
Gen.  T.)  14  N.  Y.  Supp.  794.  18  N.  Y.  Supp. 
757,  19  N.  Y.  Supp.  911. 
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and  he  cannot  avoid  this  duty  by  employing  a  contractor.1 

Mere  Agreement  to  Repair.  —  A  mere  agreement  with  a  contractor  will  not  relieve 
the  landlord  from  an  obligation  to  repair,  where  the  repairs  are  never 
performed.* 

Contractor  Employed  for  Benefit  of  Landlord  and  Tenant.  —  No  liabilitv  can  arise  on 

the  part  of  the  landlord  where,  by  agreement  between  landlord  and  tenant,  a 
contractor  is  employed  for  the  mutual  benefit  of  both  parties  3 

b.  To  Third  PERSONS  — (i)  ///  General.  -  As  a  general  rule  the  landlord 
is  not  liable  for  injuries  to  third  persons  during  the  tenancy  from  the  defective 
repair  of  the  demised  premises;  1  and  where  the  landlord  has  created  no  nui- 
sance and  is  guilty  of  no  wilful  wrong,  or  fraud,  or  culpable  negligence  he 
incurs  no  liability  for  any  injury  suffered  by  any  person  occupying  or  goino- 
upon  the  premises  during  the  term  of  the  demise,  at  the  invitation  or  license 
of  the  tenant,  such  as  members  of  the  family,  employees,  guests,  or  customers 
of  the  tenant.5    This  rule  has  been  held  to  extend  to  the  demise  of  a  building 


1.  See  the  title  Independent  Contractors, 
vol.  16,  p.  2oo. 

This  is  the  view  taken  in  O'Rourke  v.  Feist, 
42  N.  Y.  App.  Div.  136,  and  would  appear 
justified  where  the  houses  are  tenements 
(which  the  landlord  is  bound  by  law  to  keep 
in  repair,  in  certain  parts),  on  the  principle  laid 
down  in  the  title  Independent  Contractors, 
vol.  16,  p.  197,  and  referred  to  in  Robbins  v. 
Atkins,  168  Mass.  45. 

2.  Brennan  v.  Ellis,  70  Hun  (N.  Y.)472,  citing 
Gorha'm  v.  Gross,  125  Mass.  232,  28  Am.  Rep. 
224,  and  Sturges  v.  Theological  Education 
Soc,  130  Mass.  414,  39  Am.  Rep.  463. 

3.  Lasker  Real  Estate  Assoc.  v.  Hatcher, 
(Tex.  Civ.  App.  1894)  28  S.  W.  Rep.  404. 

Tenant  Consenting  to  Employment.  —  A  tenant 
who  has  contracted  with  his  landlord  for  a 
consideration  that  repairs  be  made  cannot  hold 
the  landlord  liable  for  the  negligence  of  a  com- 
petent contractor  placed  in  full  control  of  the 
work.  Jefferson  v.  Jameson,  etc.,  Co.,  165  III. 
138,  reversing  60  III.  App.  587. 

4.  Injuries  to  Third  Persons.  —  Nelson  v.  Liver- 
pool Brewery  Co.,  2  C.  P.  D.  311;  Schwalbach 

Shinkle,  etc.,  Co.,  97  Fed.  Rep.  483;  Gridley 
v.  Bloomington,  68  III.  47;  Borman  v.  Sand- 
gren,  37  111.  App.  160;  Barman  v.  Spencer, 
(Ind.  189S)  49  N.  E.  Rep.  93;  Monroe  v.  Car- 
lisle, (Mass.  1900)  57  N.  E.  Rep.  332;  Kastor 
v.  Newhouse,  4  E  D.  Smith  (N.  Y.)  20;  Blood 
v.  Spaulding,  57  Vt.  422. 

5.  Liability  to  Persons  on  Premises  at  Invita- 
tion of  Tenant  —  England.  —  Robbins  v.  Jones 
15  C.  B.  N.  S.  221,  109  E.  C.  L.  221;  Payne  v 
Rogers,  2  H.  Bl.  350;  Russel  v.  Devon  County, 
2  T.  R.  667;  Pretty  v.  Bickmore,  L.  R  8  C  p' 
4or. 

Canada.  —  Mehr  v.  McNab,  24  Ont.  653. 

California.— Willson  v.  Treadvvell,  81  Ca'l.  58. 

Illinois.  —  Borman  v.  Sandgr^n,  37  111  App 
160.  ' 

Indiana.  —  Barman  v.  Spencer,  (Ind.  1808) 
49  N.  E.  Rep.  9. 

Iowa.  —  Holton  v.  Waller,  95  Iowa  545. 

Kansas.  —  De  Tarr  v.  Ferd  Heim  Brewing 
Co.,  (Kan.  1900)  61  Pac.  Rep.  689. 

Louisiana.  —  McConnell  v.  Lemley,  48  La 
Ann.  1433,  55  Am.  St.  Rep.  319. 

Maine.  —  Whitmore  v.  Orono  Pulp,  etc  Co 
91  Me.  297;  McKenzie  v.  Cheetham,  S3  Me! 
543- 
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Massachusetts.  —  Leydecker  v.  Brintnall  i=;8 
Mass.  292;  McLean  v.  Fiske  Wharf,  etc.,  Co., 
158  Mass.  472;  Mellen  v.  Morrill,  126  Mass. 
545,  30  Am.  Rep.  695;  Marley  v.  Wheelwright, 
172  Mass.  530;  Bowe  v.  Hunking,  135  Mass. 
380,  46  Am.  Rep.  471. 

Michigan.  —  Fisher  v.  Thirkell,  21  Mich.  1, 
4  Am.  Rep.  422;  Donaldson  v.  Wilson,  60 
Mich.  86,  1  Am.  St.  Rep.  487, 

Minnesota.  —  Harpel  v.  Fall,  63  Minn.  520. 

Missouri.  — Quay  v.  Lucas,  25  Mo.  App.  4; 
Ward  v.  Fagan,  28  Mo.  App.  116. 

New  Hampshire.  —  Towne  v  Thompson,  68 
N.  H.317. 

Neiv  Jersey.  —  Vorrath  v.  Burke,  63  N.  J.  L. 
188;  Clyne  v.  Helmes,  61  N.  J.  L.  358. 

Neiv  York.  —  Clancy  v.  Byrne,  56  N.  Y.  129; 
Shillak  v.  White,  (Brooklyn  City  Ct.  Gen.  T.) 
14  N.  Y.  Supp.  637;  Donner  v.  Ogilvie,  49  Hun 
(N.  Y.)  229;  O'Brien  v.  Capwell,  59  Barb.  (N. 
V.)  497;  Jaffe  v.  Harteau,  56  N.  Y.  398,  15  Am. 
Rep.  438;  O'Dwyer  v.  O'Brien,  13  N.  Y.  App. 
Div.  570;  Kaisers.  Hirth,  36  N.  Y.  Super.  Ct. 
344;  Miller  v.  Rinaldo,  (Supm.  Ct.  App.  T.)  21 
Misc.  (N.  Y.)  470;  Schwartz  v.  Apple,  (N.  Y 
City  Ct.  Gen.  T.)  21  Misc.  (N.  Y.)  513;  Sterger 
v.  Van  Sicklen,  132  N.  Y.  499,  28  Am.  St.  Rep. 
594. 

Ohio.  —  Burdick  z:  Cheadle,  26  Ohio  St.  393, 
20  Am.  Rep.  767;  Burns  v.  Luckett,  3  Cine.  L. 
Bui.  517,  7  Ohio  Dec.  (Reprint)  483;  Shindel- 
beck  v.  Moon,  32  Ohio  St.  264,  30  Am.  Rep. 
584;  Sinton  v.  Butler,  40  Ohio  St.  158. 

Pennsylvania.  —  Moore  v.  Logan  Iron,  etc., 
Co.,  (Pa.  1886)  7  Atl.  Rep.  198. 

Rhode  Island.  —  Henson  y.  Beckwith,  20  R. 
I.  165. 

Texas.  —  Marshall  v.  Heard,  59  Tex.  266; 
Oriental  Invest.  Co.  v.  Sline,  17  Tex.  Civ. 
App.  692;  Perez  v.  Rabaud,  76  Tex.  191 ; 
Texas,  etc.,  R.  Co.  v.  Mangum,  68  Tex.  342. 

Vermont.  —  Crandall  v.  Loomis,  56  Vt.  664. 

Washington.  —  Glass  v.  Colman,  14  Wash. 
035;  Johnson  v.  Tacoma  Cedar  Lumber  Co.,  3 
Wash.  722. 

Wisconsin.  —  Fellows  v.  Gilhuber,  82  Wis. 

639. 

Compare  Reichenbacher  Pahmever,  8  111. 
App.  217;  Whitney  v.  Clifford,  46  Wis.  138,  32 
Am.  Rep.  703. 

The  Lessor  of  a  Hotel,  under  this  rule,  is  not 
liable  to  a  guest  for  an  injury  sustained  by 
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used  for  public  purposes.1  Where,  however,  at  the  time  of  the  letting  the 
premises  are  in  a  dangerous  or  unsafe  condition  for  the  avowed  purpose  for 
which  they  are  let,  the  landlord  is  liable  for  injuries  to  the  person  or  goods  of 
a  third  person  lawfully  upon  the  premises  arising  from  such  unsafe  condition  ;  - 
and  this  is  especially  true  where  the  building  is  let  for  a  public  entertainment.3 
The  reason  for  the  rule  holding  the  landlord  liable  to  strangers  for  injuries 
from  the  dangerous  condition  of  such  premises  at  the  time  of  the  letting  is 
that  the  landlord,  by  letting  the  premises  in  such  condition,  authorizes  the 
continuance  of  such  condition,  and  is  therefore  guilty  of  misfeasance.4 

Negligence  in  Repairing.  —  When  the  landlord  undertakes  to  repair  the  demised 
premises,  irrespective  of  any  obligation  to  do  so,  and  in  making  the  repairs  is 
Guilty  of'  negligence  creating  a  dangerous  condition  therein,  he  is  liable  to  a 
third  person  injured  thereby  who  came  upon  the  premises  at  the  invitation  of 

the  tenant.5  .      „  .   .  „.        -     ...        ,  >.  _ 

(2)  Dangerous  Condition  of  Premises  Existing  at  Time  of  Letting— >)  Gen- 
eral Rule  —  Where  premises  are  out  of  repair  at  the  time  of  the  letting,  in  par- 
ticulars which  the  landlord  is  bound  as  regards  third  persons  not  to  allow,  the 
landlord  is  liable  for  any  injuries  sustained  by  a  third  person  from  such  want 
of  repair  «  The  reason  for  this  rule  seems  to  be  that  in  such  a  case  the 
dangerous  condition  of  the  premises  constitutes  a  nuisance,  and  the  liability 
of  the  landlord  results  from  his  leasing  premises  upon  which  a  nuisance  exists. 

Defective  Sidewalks.  -  The  question  of  the  landlord's  liability  has  quite  often 
arisen  where  premises  abutting  upon  a  street  have  been  demised,  and  at  the 
time  of  the  letting  there  were  dangerous  defects  in  the  sidewalk,  and  the  land- 
lord has  been  held  liable  to  persons  traveling  upon  the  sidewalk  for  injuries 
received  therefrom.8 


him  on  account  of  the  unsafe  condition  of  the 
premises  which  existed  at  the  time  of  the 
letting.  Roche  v.  Sawyer,  (Mass.  1900)  57  N. 
E.  Rep.  216. 

But  it  has  been  held  contra  in  Kansas, 
where  at  the  time  of  letting  a  hotel  the  lessor 
knew  of  a  dangerous  excavation  on  the 
premises.    Copley  v.  Balle,  9  Kan.  App.  465. 

1.  Building  to  Be  Used  for  Public  Purposes.  — 
McKenzie  v.  Cheetham,  83  Me.  543;  Hutchin- 
son v.  Cummings,  156  Mass.  329;  Edwards  v. 
New  York,  etc.,  R.  Co.,  9S  N.  Y.  247,  50  Am. 
Rep.  659  (theatre). 

2.  Unsafe  Condition  of  Premises  for  Purposes 
Let. —  Nugent  v.  Boston,  etc.,  R.  Co.,  80  Me. 
62,  6  Am.  St.  Rep.  161 ;  Samuelson  v.  Cleve- 
land Iron  Min.  Co.,  4g  Mich.  164,  43  Am.  Rep. 
456;  Carson  v.  Godley.  26  Pa.  St.  ill,  67  Am. 
Dec.  404;  Godley  v.  Hagerty,  20  Pa.  St.  387, 
59  Am.  Dec.  731. 

3.  Premises  Let  for  Public  Entertainment.  — 
Fox  v.  Buffalo  Park,  21  N.  Y.  App.  Div.  321 
[distinguishing  Edwards  v.  New  York,  etc.,  R. 
Co.,  98  N.  Y.  245,  50  Am.  Rep.  659];  Camp  v. 
Wood,  76  N.  Y.  92,  32  Am.  Rep.  282.  See  also 
Francis  v.  Cockrell,  L.  R.  5  Q-  B.  501;  Texas 
Loan  Agency  v.  Fleming,  18  Tex.  Civ.  App. 
668,  reversed  92  Tex.  458. 

4.  Nugent  v.  Boston,  etc.,  R.  Co.,  80  Me.  62, 
6  Am.  Si.  Rep.  161;  Delay  v.  Savage,  145 
Mass.  3S,  1  Am.  St.  Rep.  429. 

5.  Landlord  Negligent  in  Repairing.  —  Barman 
v.  Spencer,  (Ind.  1898)  49  N.  E.  Rep.  9;  Curtis 
v.  Kiley,  153  Mass.  123.  See  also  Leslie  v. 
Pounds,  4  Taunt.  649. 

6.  Condition  of  Premises  at  Time  of  Letting 
Dangerous  to  Third  Persons  —  England.  —  Todd 
v.  Flight,  9  C.  B.  N.  S,  377,  99  E.  C.  L.  377; 
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Bowen  v.  Anderson,  (1894)  1  Q.  B.  164;  Rose- 
well  v.  Prior,  2  Salk.  460. 

Connecticut.  —  House  v.  Metcalf,  27  Conn. 
631. 

Illinois.  —  Stephani  v.  Brown,  40  111.  428; 
Gridley  v.  Bloomington,  68  111.  47;  Borman  v. 
Sandgren,  37  HI.  App.  160. 

Indiana.  —  Helwig  v.  Jordan,  53  Ind.  21,  21 
Am.  Rep.  i8g. 

Kentucky.  —  East  End  Imp.  Co.  v.  Sipp,  14 
Ky.  L.  Rep.  924. 

Maryland.  —  Owings  v.  Jones,  9  Md.  108. 

Massachusetts.  —  Dalay  v.  Savage,  145  Mass. 
38,  1  Am.  St.  Rep.  429;  Prentiss  v.  Wood,  132 
Mass.  486;  Jackman  v.  Arlington  Mills,  137 
Mass.  277  ;  Larue  v.  Farren  Hoiel  Co., 
116  Mass.  67. 

New  York.  —  Hungerford  v.  Bent,  55  Hun 
(N.  Y.)  3;  Walsh  v.  Mead,  8  Hun  (N.  Y.)  387; 
Beck  v.  Carter,  68  N.  Y.  283,  23  Am.  Rep.  175; 
Timlin  v.  Standard  Oil  Co.,  126  N.  Y.  514. 
22  Am.  St.  Rep.  845,  reversing  54  Hun  (N.  Y.) 
44. 

Pennsylvania.  —  Wunder  v.  McLean,  134  Pa. 
St.  334,  19  Am.  St.  Rep.  702. 

Texas.  —  O'Connor  v.  Andrews,  81  Tex.  28. 
Compare  Fellows  v.  Gilhuber,  82  Wis.  639. 

7.  Sterger  v.  Van  Sicklen,  132  N.  Y.  499-  28 
Am.  St.  Rep.  594-  ,      „  , 

8.  Defective  Sidewalks  —  England.  —  Gandy  v, 
lubber,  5  B.  &  S.  485.  "7  E.  C.  L.  485  9 

'&  S.  15;  Sandford  v.  Clarke,  21  Q.  B  D.  398. 
Compare  Pretty  v.  Bickmore,  L.  R.  8  C.  P.  401. 

Colorado.  —  Denver  v.  Soloman,  2  Colo.  App. 
534- 

Illinois.  —  Tomle  v.  Hampton,  28  111.  App. 
142,  affirmed  129  111.  379;  Peoria  v.  Simpson, 
no  111.  294,  51  Am.  Rep.  683. 
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Leaders  of  House  Discharging  Water  on  Sidewalk.  —  Where  the  leaders  of  a  house  are 
so  constructed  at  the  time  of  the  letting  as  to  discharge  the  water  upon  the 
sidewalk,  and  subsequently  a  traveler  upon  the  sidewalk  is  injured  during  the 
tenancy  by  falling  upon  an  accumulation  of  ice  formed  by  the  freezing  of 
the  water  thus  discharged  upon  the  sidewalk,  the  landlord  is  liable,  though  it 
was  the  duty  of  the  tenant  to  remove  the  ice  from  the  sidewalk.1 

Defective  Wharves.  —  Where  the  owner  of  a  defective  wharf,  with  knowledge 
of  its  defective  condition,  demises  it,  and  the  tenant  continues  to  use  it  in 
such  unsafe  condition,  the  landlord  is  liable  for  injuries  to  third  persons 
therefrom.* 

(bj  Agreement  of  Tenant  to  Repair.  —  It  has  been  held  that  the  landlord  may 
demise  premises  so  defective  and  out  of  repair  as  to  be  a  nuisance,  and  if  he 
binds  the  tenant  to  make  the  repairs  he  is  not  responsible  for  injuries  to  third 
persons  resulting  from  the  dangerous  condition  of  the  premises.3  This 
proposition  is  not,  however,  in  harmony  with  the  later  decisions  in  other  juris- 
dictions, and  has  been  expressly  disapproved.4 

(3)  Dangerous  Condition  of  Premises  Arising  After  Letting.  —  Where  at  the 
time  of  letting  the  premises  are  in  a  proper  state  of  repair,  and  they  are  per- 
mitted by  the  tenant  to  get  into  a  condition  dangerous  to  the  public  or  to 
third  persons,  the  landlord  is  not,  as  a  general  rule,  liable  to  third  persons  for 
injuries  caused  therefrom  during  the  tenancy.* 


Iowa.  — Calder  v.  Smalley,  66  Iowa  219,  55 
Am.  Rep.  270. 

Massachusetts.  — Dalay  v.  Savage,  145  Mass. 
38,  1  Am.  St.  Rep.  429;  Larue  v.  Farren  Hotel 
Co.,  116  Mass.  67. 

Missouri.  —  Mancuso  v.  Kansas  City,  74  Mo. 
App.  138. 

New  York.  — ■  McGuire  v.  Spence,  91  N.  Y. 
303,  43  Am.  Rep.  668;  McGrath  v.  Walker,  64 
Hun  (N.  Y.)  179;  Matthews  v.  De  Groff,  13  N. 
Y.  App.  Div.  356;  Spaine  v.  Stiner,  51  N.  Y. 
App.  Div.  431.  See  also  Irvine  v.  Wood,  51 
N.  Y.  224,  10  Am.  Rep.  603. 

Where  a  Building  Abutting  on  a  Sidewalk  Was 
Constructed  So  that  the  Door  swung  over  the 
sidewalk,  the  lessor  was  held  liable  for  injuries 
to  a  pedestrian  therefrom.  Holroyd  v.  Sheri- 
dan, 53  N.  Y.  App.  Div.  14. 

1.  Organ  v.  Toronto,  24  Ont.  318;  Wenzler 
v.  McCotter,  22  Hun  (N.  Y.)  60. 

2.  Defective  Wharves. — O wings  v.  Jones,  9 
Md.  108;  Albert  v.  State,  66  Md.  325,  59  Am. 
Rep.  159;  Swords  v.  Edgar,  59  N.  Y.  28,  17 
Am.  Rep.  295;  Joyce  v.  Martin,  15  R.  I.  558. 

Where  the  owner  is  not  actually  or  con- 
structively charged  with  notice  of  the  condition 
of  the  wharf,  he  is  not  liable.  State  v.  Boyce, 
73  Md.  469. 

3.  Agreement  of  Tenant  to  Repair.  —  Pretty  v. 
Bickmore,  L.  R.  8  C.  P.  401;  Gwinnell  v. 
Earner,  L.  R.  10  C.  P.  658;  Leonard  v.  Slores, 
115  Mass.  86,  15  Am.  Rep.  76. 

4.  Rankin  v.  Ingwersen,  49  N.  J.  L.  481; 
Ahern  v.  Steele,  115  N.  Y.  203,  12  Am.  St.  Rep. 
778;  Swords  v.  Edgar,  59  N.  Y.  28,  17  Am. 
Rep.  295;  Matthews  v.  De  Groff,  13  N.  Y.  App. 
Div.  356.  See  also  Wenzler  v.  McCotter,  22 
Hun  (N.  Y.)  60. 

5.  Premises  Becoming  Dangerous  After  Letting 
—  England.  —  Nelson  v.  Liverpool  Brewery 
Co.,  2  C.  P.  D.  3:1. 

Canada.  —  Hett  v.  Janzen,  22  Ont.  414. 

Illinois.  —  Union  prass  Mfg.  Co.  v.  Lind- 
say, 10  111.  App.  583:  Porman  v.  Sandgren,  37 
111.  App.  160.' ' 


Indiana.  —  Deller  v.  Hofferberth,  127  Ind. 
414. 

Massachusetts.  —  Lowell  v.  Spaulding,  4 
Cush.  (Mass.)  277,  50  Am.  Dec.  775;  Larue  v. 
Farren  Hotel  Co.,  116  Mass.  67;  Cunningham 
v.  Cambridge  Sav.  Bank,  138  Mass.  480;  Kirby 
v.  Boylston  Market  Assoc.,  14  Gray  (Mass.) 
249,  74  Am.  Dec.  682;  Milford  v.  Holbrook,  9 
Allen  (Mass.)  17,  85  Am.  Dec.  735;  Clifford  v. 
Atlantic  Cotton  Mills,  146  Mass.  47,  4  Am.  St. 
Rep.  279;  Szathmary  v.  Adams,  166  Mass. 
145;  Monroe  v.  Carlisle,  (Mass.  1900)  57  N.  E. 
Rep.  332. 

Michigan. — Samuelson  v.  Cleveland  Iron 
Min.Co.,49  Mich.  164,43  Am.  Rep.  456;  John- 
son v.  McMillan,  69  Mich.  36;  Fisher  v.  Ther- 
kell,  21  Mich,  r,  4  Am.  Rep.  422. 

Missouri.  —  Deutsch  v.  Abeles,  15  Mo.  App. 
398- 

New  York.  — Ahern  v.  Steele,  115  N.  Y.  203, 
12  Am.  St.  Rep.  778;  Strauss  v.  Hamersley, 
(C.  PI.  Gen.  T.)  13  N.  Y.  Supp.  816;  Norling  v. 
Allee,  (Brooklyn  City  Ct.  Gen.  T.)  13  N.  Y. 
Supp.  791;  Black  v.  Maitland,  11  N.  Y.  App. 
Div.  188;  Curran  v.  Flammer,  49  N.  Y.  App. 
Div.  293.  Compare  Bellows  v.  Sackett,  15  Barb. 
(N.  Y.)  96. 

Ohio.  —  Shindelbeck  v.  Moon,  32  Ohio  St. 
264,  30  Am.  Rep.  584. 

Pennsylvania.  —  Knauss  v.  Brua,  107  Pa. 
St.  85;  Fow  v.  Roberts,  108  Pa.  St.  489;  Wunder 
v.  McLean,  134  Pa.  St.  334,  19  Am.  St.  Rep. 
702. 

Tennessee.  — Willcox  v.  Hines,  iooTenn.  538. 

Texas.  —  O'Connor  v.  Andrews,  81  Tex.  28. 

Washington. — Glass  I'.'Colman,  14  Wash.  635. 

This  doctrine  necessarily  follows  from  the 
fact  that  the  landlord  is  under  no  implied  obli- 
gation, either  to  his  tenant  or  to  third  persons, 
to  keep  the  premises  in  repair,  and  also  from 
the  fact  that  the  landlord  has  not,  during  he 
tenancy,  even  an  implied  right  to  enter  upon 
the  premises  to  make  the  needed  repairs.  See 
supra,  this  section,  as  to  the  implied  right  of 
the  landlord  to  enter  to  repair. 
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Defective  Wharves.  —  Thus  where  a  wharf  is  in  a  proper  state  of  repair  at  the 
time  of  the  letting,  but  becomes  out  of  repair  during  the  tenancy  the  land- 
ed cannot  be  held  liable  to  a  third  person  for  an  injury  resulting  therefrom.^ 

Defective  Sidewalks.  -  So  also  where,  after  a  budding  is  demised,  the  sidewalk 
becomes  out  of  repair,  and  a  traveler  thereon  is  injured,  the  landlord  is  not 

liabD!fe3ctive  Building  or  Structures  Overhanging  Public  Highway.  -  And  the  landlord  is 
not  liabk  for  injuries  to  a  passer-by  upon  a  highway  from  the  fall  of  the 
demi  ed  building  or  structure  because  of  defects  arising  after  the  letting." 

Fal of  Ac  cumulations  of  Ice  or  Snow  from  Roof.  -  The  landlord  of  a  building  is  not 
liable  for  injuries  to  a  passer-by  upon  the  highway  from  the  fall  of  accumula- 
tions of  ice  and  snow  collected  upon  the  roof  of  the  demised  building  during 

^olnfeeTf' Reversion  -  The  rule  exempting  the  landlord  from  liability  for 
iniSf^rfinTS^the  subsequent  dangerous  condition  of  the  premises  from 
want  of  repairs  applies  to  a  grantee  of  the  reversion. 

U)  E  ffect  of  Agreement  of  Landlord  to  Repair.  -  As  a  general  rule,  the 
aereement  of  the  landlord  to  repair  cannot  inure  to  the  benefit  of  a  third  person 
fniured  by  the  want  of  repairs.so  as  to  impose  upon  the  landlord  any  hab  hty 
for  such  injuries.*  But  in  some  cases  it  has  been  assumed  that  if  the  landlord 
ets  prem  es  and  agrees  to  keep  them  in  repair,  and  fails  to  do  so,  in  conse- 
quence of  which  a  third  person  lawfully  upon  the  premises  suffers  injury  the 
fcndlord  is  responsible  therefor.'    And  this  is  undoubtedly  true  where  for 


1  Wharves.  —  Moore  v.  Oceanic  Steam  Nav. 
Co.,  24  Fed.  Rep.  237;  Ahern  v-  Steele  115  N. 
Y  203,  12  Am.  St.  Rep.  778;  Clancy  v.  Byrne, 
56  N.  Y.  129,  15  Am.  Rep.  391. 

2.  Sidewalk  —  Illinois.  —  Gndley  v.  Bloom- 

ington,  68  III.  47-  _  ,, 

Massachusetts.  —  Boston  v.  Gray,  144  Mass. 
53-  Dalay  v.  Savage,  145  Mass.  38,  1  Am.  St. 
Rep.  429;  Lowell  v.  Spaulding,  4  Cush.  (Mass.) 

277,  50  Am.  Dec.  775-  ,,»,•„  t 

Michigan.  —  Johnson    v.    McMillan,  69 

Mich.  36.  '    ,  . 

Missouri.  —  Gordon  v.  Peltzer,  56  Mo.  App. 
599.    Compare  Memphis   v.    Miller,  78  Mo. 

App.  67.  ._ 

New  York.  —  Babbage  v.  Powers,  (Supm. 
Ct.  Gen.  T.)  7  N.  Y.  Supp.  306;  Woram  v. 
Noble,  41  Hun  (N.  Y.)  39S;  Wolf  v.  Kilpatrick, 
loi  N.  Y.  146,  54  Am.  Rep.  672;  O'Brien  v. 
Greenbaam,  (Supm.  Ct.  Gen.  T.)  4  N  Y.  Supp. 
852;  Curran  v.  Flammer,  49  N.  Y.  App.  Div. 
293.    Compare  Irvin  v.  Fowler,  5  Robt.  (N.  Y  ) 

4  Pennsylvania.  —  Bears  v.  Ambler,  9  Pa.  St. 
193.  Compare  Brown  v.  Weaver,  (Pa.  1886)  1 
Cent.  Rep.  928. 

3.  Fall  of  Building.  —  Szathmary  v.  Adams, 
1G6  Mass.  145;  Monroe  v.  Carlisle,  (Mass. 
1900)  57  N.  E.  Rep.  332;  Norling  v.  Allee, 
(Brooklyn  City  Ct.  Gen.  T.)  13  N.  Y.  Supp. 
791,  affirmed  ill  N.  Y.  622. 

If  the  Structure  Was  in  a  Condition  Such  that 
It  Would  Be  Likely  to  Become  a  Nuisance  in  the 
ordinary  and  reasonable  use  of  the  same  for 
ihe  purpose  for  which  it  was  constructed  and 
let  and  ihe  landlord  failed  to  repair  it,  he  is 
liable.  Kalis  v.  Shattuck,  69  Cal.  593,  58  Am. 
Rep.  568  (citing  Jessen  v.  Sweigert,  66  Cal.  182; 
Church  of  Ascension  v.  Buckhart,  3  Hill(N. 
Y.)  193;  Mullen  v.  St.  John,  57  N.  Y.  567,  15 
Am.  Rep.  530;  Hussey  v.  Ryan,  11  Cent.  Rep. 
626). 
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4.  Fall  of  Snow  from  Hoof.  —  Clifford  v.  At- 
lantic Cotton  Mills,  146  Mass.  47,  4  Am.  St. 
Rep  279;  Leonard  v.  Storer,  115  Mass.  86.  15 
Am.  Rep.  76;  Lee  v.  McLaughlin,  86  Me. 

410.  ,  .  , 

Contra  where  the  roof  is  subject  to  the  use 
and  control  of  the  lessor.  Shipley  v.  Fifty 
Associates,  101  Mass.  251, 106  Mass.  194,  8  Am. 

R  If  the8 Accumulation  Is  Due  to  the  Faulty  Con- 
struction of  the  roof,  the  owner  has  been  held 
liable  Hannem  v.  Pence,  40  Minn.  127  12 
Am.  St.  Rep.  717.  But  compare  the  Massachu- 
setts cases  supra. 

5  Woram  v.  Noble,  41  Hun  (N.  Y.)  398, 
Ahern  v.  Steele,  115  N.  Y.  203,  12  Am.  St. 

R<6P"  Agreement  of  Landlord  to  Repair  —  England. 
—  Nelson  v.  Liverpool  Brewery  Co.,  2  C.  P.  U. 

31  Canada.  —  Mehr  v.  McNab,  24  Ont  653 
Maine.  —  O'Leary  v.  Delaney,  63  Me.  584. 
Missouri.  —  Quay  v.  Lucas,  25  Mo.  App.  4- 
New  Jersey.  —  Clyne  v.  Helmes,  61  N .  J.  U 

35 New  York.  -  Sterger  v.  Van  Sicklen,  13a  K. 
Y  4QQ  28  Am.  St.  Rep..  594  [distinguishing 
Timlin  v.  Standard  Oil  Co.,  126  N.  Y.  5U,  ™ 
Am.  Si.  Rep.  845;  Clancy  v.  Byrne,  56  N.  Y. 
129,  15  Am.  Rep.  39i];  F°lsovm,:'-8Parkeri 
(Supm:  Ct.  Tr.  T.)  31  Misc.  (N.  Y.)  348. 
v  Ohio.  —  Burdick  v.  Cheadle,  26  Ohio  St.  393, 
20  Am.  Rep.  767. 

Tennessee.-  Willcox  v.  Hines,  looTenn.  524. 
Wisconsin.—  McGinn  v,  F.ench,  (Wis.  1900) 
82  N.  W.  Rep.  724-  _  . 

7.  Landlord  Agreeing  to  Keep  m  Repair  — 
Landlord  Responsible  —  England.  —  Payne  v. 
Rogers,  2  H.  Bl.  350.  _  . 

United  States.  —  Moore  v.  Sieljes,  69  Fed. 

Rep.  51S.  .  T11  „_ 

Illinois.  —  Gridley  v.  Bloomington,  68  111.  47- 
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want  of  repairs  the  premises  get  into  a  ruinous  and  dangerous  condition,  so 
as  to  constitute  a  nuisance.1 

Reasons  for  Doctrine.  —  This  is  said  to  be  on  the  ground  that  as  the  tenant 
would  have  his  remedy  over  agains';  the  landlord  in  case  of  a  recovery  by  the 
third  person  against  the  tenant,  to  avoid  circuity  of  action  the  party  injured 
may  have  his  action  in  the  first  instance  against  the  landlord.2 

Effect  of  Covenant  of  Sublessor  to  Repair.  —  A  covenant  by  a  sublessor  with  the 
original  lessor  to  keep  the  premises  in  repair  does  not  impose  upon  him  any 
obligation  to  repair  as  regards  his  sublessee ;  and  therefore  it  has  been  held 
that  though  the  sublessor  was  under  such  a  covenant  with  his  lessor,  he  still 
was  not  liable  for  injuries  to  strangers  arising  from  the  condition  of  the  prem- 
ises becoming  dangerous  during  the  term  of  the  sublessee.3 

(5)  Effect  of  Reservation  of  Right  to  Enter  to  Repair.  —  The  mere  reserva- 
tion by  the  landlord  of  a  right  to  enter  upon  the  premises  to  repair,  if  he 
should  see  fit,  will  not  impose  upon  him  any  liability  for  injuries  to  third  per- 
sons on  account  of  the  premises  becoming  dangerous  from  need  of  repairs.4 

(6)  Effect  of  Right  of  Landlord  to  Terminate  Lease.  —  The  fact  that  the 
landlord  has  the  right  to  terminate  the  lease  for  failure  of  the  tenant  to  keep 
the  premises  in  repair  will  not  render  him  liable  for  injuries  to  third  persons 
caused  by  the  tenant  permitting  them  to  become  unsafe.5 

(7)  Under  Statutory  Obligation  to  Repair.  —  The  Louisiana  Code,  which 
provides  that  the  owner  of  a  building  is  answerable  for  damages  occasioned 
by  its  ruin  when  this  is  caused  by  neglect  to  repair,  renders  the  landlord  liable 
for  injuries  so  caused  to  passers-by  upon  the  public  highway  and  to  neighbors,6 
but  not  to  persons  entering  upon  the  premises  at  the  invitation  of  the  tenant.7 

(8)  Burden  of  Proof  as  to  When  Premises  Became  Dangerous.  —  Where  a 
landlord  is  sued  by  a  third  person  for  injuries  caused  by  the  dangerous  con- 
dition of  the  premises,  the  burden  is  upon  the  plaintiff  to  show  that  such 
condition  existed  at  the  time  of  the  letting.8 

(9)  Liability  of  Landlord  for  Acts  of  Tenant  —  (a)  In  General.  —  As  a  general 

Indiana.  —  Barman  v.  Spencer,  (Ind.  1898)  Cush.  (Mass.)  277,  50  Am.  Dec.  775;  Ahern  v. 

49  N.  E.  Rep.  9.  Steele,  115  N.  Y.  203,  12  Am.  St.  Rep.  778. 

Massachusetts.  —  Learoyd   v.  Godfrey.    138  3.  Effect  of  Covenant  of  Sublessor  with  lessor  to 

Mass.    315;    Lowell  v.    Spaulding,  4   Cush.  Repair.  —  Ahern  v.  Steele,  115  N.  Y.  203,  12 

(Mass.)  277,  50  Am.  Dec.  775;  Larue  v.  Farren  Am.  St.  Rep.  778;  Clancy  v.  Byrne,  56  N.  Y. 

Holel  Co.,  116   Mass.  67;    Cunningham    v.  129,  15  Am.  Rep.  391. 

Cambridge  Sav.  Bank,  138  Mass.  480;  Boston  4.  Right  of  Entry  to   Repair.  —  Clifford  v. 

v.  Worthington,  10  Gray  (Mass.)  496,  71  Am.  Atlantic  Cotton  Mills,  146  Mass.  47,  4  Am.  St. 

Dec.  678;  Kirby  v.  Boylsion  Market  Assoc.,  14  Rep.  279;  Ahern  :•.  Steele,  115  N.  Y.  203,  12 

Gray  (Mass.)  249,  74  Am.  Dec.  682;  Milford  v.  Am.  St.  Rep.  778,  reversing  48  Hun  (N.  Y.)  517. 

Holbrook,  9  Allen  (Mass.)  17,  85  Am.  Dec.  735.  Compare  Sterger  v.  Van  Sicklen,  132  N.  Y.  499, 

Compare  Consolidated  Hand  Method  Lasting  28  Am.  St.  Rep.  594. 

Mach.  Co.  v.  Bradley,  171  Mass.  127.  5.  Effect  of  Right  to  Terminate  lease.  —  Rich 

New  York.  —  Edwards  v.  New  York,  etc.,  v.  Basterfield,  4  C.  B.  783,  56  E.  C.  L.  783; 

R.  Co.,  98  N.  Y.  247,  50  Am.  Rep.  659.  Timlin  v.  Standard  Oil  Co.,  126  N.  Y.  514,  22 

Liability  Is  Based  on  Negligence  and  does  not  Am.  St.  Rep.  845. 

exist    where  the  landlord  was  duly  careful.  6.  Louisiana   Code. —  Civ.    Code    La.  1900, 

Hutchinson   v.  Cummings,    156    Mass.  329;  §§  670,  2322;  Howe  v.  New  Orleans,  12  La. 

Ploen  v.  Staff,  9  Mo.  App.  309.    See  also  De  Ann.  481;  Barnes  v.  Beirne,  38  La.  Ann.  280; 

Graffenried  v.  Wallace,  (Indian  Ter.  1899)  53  Tucker  v.  Illinois  Cent.  R.  Co.,  42  La.  Ann. 

S.  W.  Rep.  452.  II4;  Knoop  v.  Alter,  47  La.  Ann.  570;  Steppe 

1.  Nuisance  Created  by  Want  of  Repair.  —  Nel-  v.  Alter,  48  La.  Ann.  363,  55  Am.  St.  Rep.  281. 
son  v.  Liverpool  Brewery  Co.,  2  C.  P.  D.  311;  See  also  Folsom  v.  Lewis,  85  Ga.  146.  And 
Payne  v.  Rogers,  2  H.  Bl.  350;  Russell  v.  see  supra,  this  section,  Liability  of  Landlord  — 
Shenton,  2  Gale  &  D.  573;  Lowell  v.  Spauld-  To  Tenant,  subdiv.  (8)  Statutory  Obligation  to 
ing,  4  Cush.  (Mass.)  277,  50  Am.  Dec.  775;  Repair. 

Whalen  v.  Gloucester,  4  Hun  (N.  Y.)  24;  Ben-  7.  McConnell  v.  Lemley,  48  La.  Ann.  1433, 

son  v.  Suarez,  43  Barb.  (N.  Y.)  408;  Burdick  v.  55  Am.  St.  Rep.  319. 

Cheadle,  26  Ohio  St.  393,  20  Am.  Rep.  767.  8.  Burden  of  Proof.  —  Union  Brass  Mfg.  Co.  v. 

See  also  Jessen  v.  Sweigert,  66  Cal.  182.  Lindsay,  10  111.  App.  583;  Dellerz-.  Hofferberth, 

2.  Avoiding  Circuity  of  Action.  —  Denver  v.  127  Ind.  414;  O'Brien  v.  Greenbaum,  (Supm 
Soloman,  2  Colo.  App.  534;  Gridley  v.  Bloom-  Ct.  Gen.  T.)  4  N.  Y.  Supp.  852;  Strauss  v. 
ington,  68  111.  47;   Lowell  v.  Spaulding,  4  Hamersley,  (C.  PI.  Gen.  T.)  13  N.  Y.  Supp. 
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rule  the  landlord  cannot  be  held  liable  for  the  negligent  acts  of  his  tenant 
though  such  acts  are  connected  with  the  occupation  of  the  demised  premises,1 
unless  the  acts  of  the  tenant  are  done  with  the  consent  of  the  landlord.3 

(b)  Misuse  of  Premises  by  Tenant.  —  Thus  the  landlord  is  not  liable  to  a  third 
person  for  a  misuse  of  the  demised  premises  by  the  tenant;3  and  the  fact  that 
at  the  time  of  the  letting  there  was  a  manifest  possibility  of  their  being  so  used 
is  immaterial.  The  liability  for  such  use  will  stop  with  the  tenant  whose 
intervening  wrong  is  the  immediate  cause  of  the  damage.4 

(c)  Nuisances  —  aa.  Nuisance  Created  by  Tenant.  —  It  is  the  well-settled  rule 
that  the  landlord  cannot  be  held  liable  for  a  nuisance  created  upon  the  demised 
premises  by  the  tenant  during  the  tenancy  and  without  the  consent  of  the 
landlord.5 


816;  Norling  v.  Allee,  (Brooklyn  City  Ct.  Gen. 
T.)'i3  N.  Y.  Supp.  7gi-  Compare  O'Connor  v. 
Andrews,  81  Tex.  28. 

1.  Landlord  Not  Liable  for  Negligent  Acts  of 
Tenant  —  England.  —  Rich  v.  Basterfield,  4  C. 
B.  7S3,  56  E.  C.  L.  783. 

Arkansas.  —  Baker  v.  Allen,  66  Ark.  271. 

California.  —  Gould  v.  Stafford,  91  Cal.  146. 

Georgia,  —  Duncan  v.  Anderson,  56  Ga.  398. 

Illinois.  —  Coal  Run  Coal  Co.  v.  Giles,  49 
111.  App.  585;  Jansen  v.  Varnum,  89  111.  100. 

Maine.  —  Wyman  v.  Farrar,  35  Me.  64. 

Massachusetts.  —  Murray  v.  Richards,  1  Allen 
(Miss.)  414;  Lufkin  v.  Zane,  157  Mass.  117,  34 
Am.  St.  Rep.  262;  Sallonstall  v.  Banker,  8 
Gray  (Mass.)  195;  Caldwell  v.  Slade,  156 
Mass.  84. 

Michigan.  —  Kenny  v.  Barns,  67  Mich.  336. 

Missouri.  —  Grogan  v.  Broadway  Foundry 
Co.,  87  Mo.  321". 

New  Hampshire.  —  Sargent  v.  Stark,  12  N. 
H.  332. 

New  Jersey.  —  Todd  v.  Collins,  6  N.  J.  L. 

127. 

New  York.  —  Miller  v.  New  York,  etc.,  R. 
Co.,  125  N.  Y.  118;  Ferguson  v.  Hubbell,  26 
Hun  (N.  Y.)  250;  Ryan  v.  Wilson,  87  N.  Y. 
471,  41  Am.  Rep.  384. 

Pennsylvania.  — Com.  v.  Swilzer,  134  Pa.  St. 
383;  Offerman  v.  Starr,  2  Pa.  St.  394,  44  Am. 
Dec.  21 1. 

Rhode  Island.  —  McKee  v.  McCardle,  (R.  I. 
1900)  46  Atl.  Rep.  181. 

Vet mont.  —  Felton  v.  Deall,  22  Vt.  170,  54 
Am.  Dec.  61. 

Tenant  Negligently  Leaving  Uncovered  Hole  m 
Sidewalk.  —  Landlord  not  liable.  Frischberg 
v.  Hurter,  173  Mass.  22;  Stewart  v.  Putnam, 
127  Mass.  403;  Martin  v.  Petlit,  117  N.  Y.  118; 
Jennings  v.  Van  Schaick,  108  N.  Y.  530;  Dood 
v.  Rothschild,  (Supm  Ct.  App.  T.)  31  Misc. 
(N.  Y.)  721;  Schroeck  v.  Reiss,  46  N.  Y.  App. 
Div.  502-  Finnigan  v.  Biehl,  (Supm.  Ct.  App. 
T.)  30  Misc.  (N.  Y.)  735,  reversing  (N.  Y.  City 
Ct.  Gan.  T.)  61  N.  Y.  Supp.  1116;  Adams  v. 
Fletcher,  17  R.  I.  137,  33  Am.  St.  Rep.  859. 

Elevators  getting  out  of  repair  where  they 
are  operated  solely  by  the  lessee  impose  no 
liability  on  the  lessor,  Oriental  Invest.  Co.  v. 
Sline,  17  Tex.  Civ.  App.  692;  unless  they  are 
faultily  constructed,  Tvedt  v.  Wheeler,  70 
Minn.  161.  See  also  the  title  Elevators,  vol. 
10,  p.  944. 

2.  Acts  Done  with  Consent  of  Landlord.  —  Riley 
v.  Simpson,  83  Cal.  217;  Kimmell  v.  Burfeind, 
2  Dalv  (N.  Y.)  155. 


3.  Misuse  of  Premises  by  Tenant  —  England. 
—  Rich  v.  Basterfield,  4  C.  B.  783,  56  E.  C.  L. 
783;  Gandy  v.  Jubber,  5  B.  &  S.  78,  117  E.  C. 
L.  78,  9  B.  &  S.  15;  Nelson  v.  Liverpool  Brew- 
ery Co.,  2  C.  P.  D.  311. 

California.  —  Gulzoni  v.  Tyler,  64  Cal.  334; 
Kalis  v.  Shattuck,  69  Cal.  593,  58  Am.  Rep. 
568. 

Georgia.  —  While  v.  Montgomery,  58  Ga.  204. 
Louisiana.  —  Mullet  v.  Stone,  27  La.  Ann. 
123. 

Maryland.  —  Metropolitan  Sav.  Bank  v. 
Manion,  87  Md.  68. 

Massachusetts.  —  Caldwell  v.  Slade,  156 
Mass.  84;  Mellen  v.  Morrill,  126  Mass.  545,  30 
Am.  Rep.  695;  Frischberg  v.  Hurter,  173  Mass. 
22;  Clifford  v.  Atlanlic  Cotton  Mills,  146  Mass. 
47,  4  Am.  St.  Rep.  279. 

Missouri.  —  Eyre  v.  Jordan,  in  Mo.  424.  33 
Am.  St.  Rep.  543;  Gilliland  v.  Chicago,  etc., 
R.  Co.,  19  Mo.  App.  411. 

Nebraska—  Anheuser-Busch  Brewing  Assoc. 
v.  Morris,  36  Neb.  31. 

New  York.  —  Edwards  v.  New  York,  etc., 
R.  Co.,  98  N.  Y.  245,  50  Am.  Rep.  659;  Norton 
v  Wiswall,  26  Barb.  (N.  Y.)  618. 

North  Carolina.  —  Biggs  v.  Ferrell,  12  Ired. 
L.  (34  N.  Car.)  1. 

Pennsylvania.  —  Offerman  v.  Starr,  2  Pa.  bt. 
394,  44  Am.  Dec.  211 ;  Wunder  v.  McLean,  26 
W.  N.  C.  (Pa.)  24. 

Texas.  —  Texas  Loan  Agency  v.  Fleming,  92 
Tex.  458,  reversing  18  Tex.  Civ.  App.  668. 

4.  Clifford  v.  Atlantic  Cotton  Mills,  146 
Mass.  47,  4  Am.  St.  Rep.  279. 

5.  Nuisances  Created  by  Tenant  Without  Consent 
of  Landlord  —  England.  —  Rich  v.  Basterfield, 
4  C.  B.  783,  56  E.  C.  L.  783-  „  „ 

Canada.  —  Reg.  v.  Osier,  32  U.  C.  Q.  B.  324. 
California.  —  Kalis  v.  Shattuck,  69  Cal.  593. 
58  Am.  Rep.  568;  Gould  v.  Stafford,  101  Cal.  32. 
Georgia.  —  Edgar  v.  Walker,  106  Ga.  454- 
Illinois.  —  Kurrus  v.  Seibert,  11  111.  App. 

319.  r  . 

Louisiana.  — Mailer  v.  Stone,  27  La.  Ann. 

123. 

Massachusetts.  —Lufkin  v.  Zane,  157  Mass. 
117,  34  Am.  St.  Rep.  262;  Shipley  v.  Fifty  As- 
sociates, 101  Mass.  251. 

Michigan.  —  Harris  v.  Cohen,  50  Mich.  324. 

Missouri.  —  St.  Louis  v.  Kaime,  2  Mo.  App. 
66;  Gilliland  v.  Chicago,  etc.,  R.  Co.,  19  Mo. 
App.  411;  Grogan  v.  Broadway  Foundry'  Co., 
87  Mo  321-  Pope  v.  Boyle,  98  Mo.  527;  Givens 
v.  Van  Studdiford,  86  Mo.  149.  56  Am.  Rep. 
421. 
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bb.  Nuisance  Existing  at  Time  of  Letting.  —  Where,  however,  a  nuisance  exists 
upon  the  premises  at  the  time  of  the  letting,  the  landlord,  by  letting  the 
premises  in  such  condition,  consents  to  the  continuance  of  the  nuisance  and  is 
liable  for  all  injuries  to  third  persons  from  its  continuance  by  the  tenant.1 

cc.  Nuisance  Contemplated  at  Time  of  Letting.  —  And  where  the  landlord  lets 
the  premises  to  be  used  by  the  tenant  for  a  particular  purpose  which  would 
naturally  create  a  nuisance  to  the  injury  of  a  third  person,  he  is  liable  to  such 
third  person  injured  thereby.2  So  also  where  the  nuisance  is  created  by  the 
tenant  with  the  license  or  consent  of  the  landlord,  the  latter  is  liable  for 
injuries  therefrom.3 

(10)  Time  of  Letting —  Renewal  of  Lease.  —  Where  a  lease  is  renewed  the  lia- 
bility of  the  landlord  depends  upon  the  condition  of  the  premises  at  the  time 
of  the  renewal.4 

Periodical  Leases. —  In  case  of  periodical  tenancies  the  better  doctrine  seems 
to  be  that  the  tenancies  for  the  several  recurring  periods  are  to  be  considered 
as  constituting  a  continuing  tenancy,  and  not  a  renewal  of  the  lease  for  each 
new  period,  and  therefore  the  liability  of  the  landlord  depends  upon  the  con- 
dition of  the  premises  at  the  time  of  the  beginning  of  the  first  periodical 
tenancy.5 

Nebraska. 


-Anheuser-Busch  Brewing  Assoc. 
v.  Peterson,  41  Neb.  897. 

New  York.  —  Ahern  v.  Steele,  115  N.  Y.  203, 
12  Am.  Si.  Rep.  778;  Schmidt  v.  Cook,  (C.  PI. 
Gen.  T.)  30  AbD.  N.  Cas.  (N.  Y.)  285;  Leonard 
v.  Hornellsville,  41  N.  Y.  App.  Div.  106. 
Compare  Board  of  Health  v.  Valentine,  57  Hun 
(N.  Y.)  591,  11  N.  Y.  Supp.  112. 

Rhode  Island.  —  Joyce  v.  Marl  in,  15  R.  I.  558. 

1.  Nuisances  Existing  at  Time  of  Letting  — 
Colorado.  —  Denver  v.  Soloman,  2  Colo.  App. 
534- 

Connecticut.  —  House  v.  Metcalf,  27  Conn. 
640. 

Illinois.  —  Tomle  v.  Hampton,  28  111.  App. 
142.  affirmed  129  111.  379. 

Indiana.  —  Helwig  v.  Jordan,  53  Ind.  21,  21 
Am.  Rep.  189. 

Maryland.  —  Alberl  v.  State,  66  Md.  325,  59 
Am.  Rep.  159. 

Massachusetts.  —  Dalay  v.  Savage,  145  Mass. 
38,  1  Am.  St.  Rep.  429. 

Minnesota.  —  Hannem  v.  Pence,  40  Minn. 
127,  12  Am.  St.  Rep.  717. 

Missouri.  —  Gordon  v.  Peltzer,  56  Mo.  App. 

599- 

New  Hampshire.  —  Scott  v.  Simons,  54  N.  H. 
426. 

New  Jersey.  —  Rankin  v.  Ingwersen,  49  N. 
J.  L.  481. 

New  York. — Timlin  v.  Standard  Oil  Co., 
126  N.  Y.  514,  22  Am.  St.  Rep.  845;  Walsh  v. 
Mead,  8  Hun  (N.  Y.)  387;  McGralh  v.  Walker, 
64  Hun  (N.  Y.)  179;  Jennings  v.  Van  Schaick, 
13  Daly  (N.  V.)  438,  affirmed  108  N.  Y.  530,  2 
Am.  Si.  Rep.  459;  Irvine  v.  Wood,  51  N.  Y. 
224,  10  Am.  Rep.  603;  Swords  v.  Edgar,  59  N. 
Y.  28,  17  Am.  Rep.  295. 

Pennsylvania.  —  Knauss  v.  Brua,  107  Pa. 
St.  85. 

Rhode  Island.  — Joyce  v.  Martin,  15  R.  I.  ^58. 

Canada.  —  Reg.  v.  Osier,  32  U.  C.  Q.~  B. 
324;  McCallum  v.  Hutchison,  7  U.  C.  C.  P. 
508. 

2.  Nuisance  Resulting  from  Contemplated  Use  of 
Premises  —  England.  —  Harris  v.  James,  35  L. 
T.  N.  S.  240;  Burt  v.  Victoria  Graving  Dock 
Co.,  47  L.  T.  N.  S.  378. 


Connecticut.  —  House  v.  Melcalf,  27  Conn. 
640. 

Georgia.  —  Center  v.  Davis,  39  Ga.  211. 
Indiana.  —  Helwig  v.  Jordan,  53  Ind.  21,  21 
Am.  Rep.  189.    See  also  Conradt  v.  Clauve,  93 
Ind.  476,  47  Am.  Rep.  388. 

Louisiana.  —  Muller  v.  Stone,  27  La.  Ann. 
123. 

Massachusetts.  —  Jackman  v.  Arlington  Mills, 
137  Mass.  277. 

Michigan.  —  Samuelson  v.  Cleveland  Iron 
Min.  Co.,  49  Mich.  164,  43  Am.  Rep.  456. 

Pennsylvania.  —  Ward  v.  Gardner,  (Pa.  1886) 
1  Cent.  Rep.  921;  Fow  v.  Roberts,  10S  Pa.  St. 
489. 

3.  White  v.  Jameson,  22  W.  R.  761;  Riley  v. 
Simpson,  83  Cal.  217;  Twiss  v.  Baldwin,  9 
Conn.  291. 

4.  Renewal  of  Lease  —  England. —  Rex  v. 
Pedly,  1  Ad.  &  El.  822,  28  E.  C.  L.  220. 

Kentucky.  —  East  End  Imp.  Co.  v.  Sipp,  14 
Ky.  L.  Rep.  924. 

New  Jersey.  —  Ingwersen  v.  Rankin,  47  N. 
J.  L.  18,  54  Am.  Rep.  109,  affirmed  49  N.  J.  L. 
481. 

New  York.  —  Matthews  v.  De  Groff,  13  N. 
Y.  App.  Div.  356. 

Oregon.  —  Fleischner  v.  Citizens'  Real  Estate, 
etc,  Co.,  25  Oregon  ng. 

Surrender  and  Execution  of  New  Lease.  —  Con- 
dition of  the  premises  at  the  time  determines 
landlord's  liability.  Fleischner  v.  Citizens' 
Real  Estate,  etc.,  Co.,  25  Oregon  119.  As  to 
surrender  without  a  new  lease,  see  Franke  v. 
Si.  Louis.  110  Mo.  516. 

5.  Periodical  Tenancies.  —  Gandy  v.  Jubber,  9 
B.  &  S.  15,  reversing  5  B.  &  S.  78.  II 7  E.  C.  L. 
78;  Bovven  t.  Anderson,  (1894)  1  Q.  B.  164; 
Hett  v.  Janzen,  22  Ont.  414.  See  also  Glass  v. 
Colman,  14  Wash.  635.  Compare  Sandford  v. 
Clarke,  21  Q.  B.  D.  398;  Borman  v.  Sandgren, 
37  111.  App.  160;  Padberg  v.  Kennedy,  16  Mo. 
App.  556. 

See  supra,  this  title,  section  Different  A  mds 
of  Tenancies,  subdivision  Periodical  Tenancies, 
for  a  full  collection  of  the  cases  as  to  whether 
a  periodical  tenancy  is  to  be  regarded  as  a 
single  continuing  tenancy  for  the  several  re- 
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(\\\  Part  of  Premises  Retained  under  Control  of  Landlord—  (a)  In  General. 
—  Where  a  landlord  leases  a  part  of  a  building,  retaining  under  his  control 
the  Dart  not  leased,  his  duty  to  third  persons  with  regard  to  the  part  not 
demised  is  not  affected  by  the  demise  of  the  other  part,  and  the  responsibility 
rests  with  him  to  see  that  persons  rightfully  on  the  portions  of  the  premises 
over  which  he  retains  control  are  not  injured  by  reason  of  the  manner  in 
which  such  portions  are  used  cr  occupied.1  The  duty  also  rests  upon  the 
landlord  to  see  that  the  public  or  third  persons  are  not  injured  by  reason  of 
such  portions  of  the  premises  getting  into  a  dangerous  condition. 

(b{  Appurtenances  Used  in  Common  by  Tenants.  -  Where  the  landlord  retains  under 
his  control  appurtenances  used  in  common  by  the  several  tenants  of  a  build- 
in*  such  as  common  passageways,  he  is  liable  to  third  persons  who  lawfully 
use  such  appurtenances  at  the  invitation  of  a  tenant,  for  injuries  caused  by 
his  ne^ence  in  failing  to  keep  such  appurtenances  in  an  ordinarily  safe  con- 
ditioner use.3  This  liability  of  the  landlord  is,  as  in  the  case  of  injuries  to  a 
tenant  while  using  such  appurtenances,  based  upon  negligence,  and  does  not 
exist  where  the  landlord  was  not  negligent.4 


curring  periods  or  a  teletting  at  ihe  expiration 
of  each  of  such  periods.  _ 

1.  Landlord's  Responsibility  for  Part  Retained. 
—  Davis  v.  Pacific  Power  Co.,  107  Cal.  563,  48 
Am  Sc.  Rep.  156;  Elliott  v.  Pray,  10  Allen 
(Mass.)  378,  87  Am.  Dec.  653;  Poor  v  Sears. 
154  Mass.  539,  26  Arn.  St.  Rep.  272;  Defiance 
Water  Co.  v.  dinger,  54  Ohio  St.  532. 

Elevators. —  A  landlord  who  retains  control 
of  and  operates  an  elevator  is  responsible 
therefor.  Rhodius  v.  Johnson,  (Ind.  1900)56 
N.  E.  Rep.  942;  Tousey  v.  Roberts.  53  N.  Y. 
Super  Ct.  446;  Griffen  v.  Manice,  47  N.  Y. 
App  Div.  70;  Ellis  v.  Waldron,  19  R.  I.  369. 
See  also  Olson  v.  Schultz,  67  Minn.  494;  Blake 
v  Fox,  (C.  PI.  Gen.  T.)  43  N.  Y.  St.  Rep.  527. 
See  also  the  title  Elevators,  vol.  10,  p.  944: 

2.  Duty  to  Public —  —  Payne  57.  Irinn, 
44  111.  App.  105,  affirmed  144  111.  482. 

Massachusetts.  —  Kirby  v.  Boylston  Market 
Assoc.,  14  Gray  (Mass.)  249,  74  Am.  Dec.  6S2; 
Shipley  v.  Fifty  Associates,  101  Mass.  251,  106 
Mass.  194,  8  Am.  Rep.  318;  Stevenson  v.  Joy, 
152  Mass.  45. 

Missouri.  —  Ward  v.  Fagan,  28  Mo.  App. 

„  .  TT  /VT 

New  York.  —  Wasson  v.  Pettit,  49  Hun  (N. 
Y  )  166 ■  Jennings  v.  Van  Schaick.  108  N.  Y. 
530,  2  Am.   St.  Rep.  459-.    Canandaigua  v. 
Foster,  156  N.  Y.  354-  . 
Texas.  —  O'Connor  v.  Andrews,  81  lex.  2b. 

3.  Appurtenances  Used  in  Common  by  Tenants 
—  England.  —  Miller  v.  Hancock,  (1893)  2  Q. 
B.  177. 

Illinois.  —  Fisher  v.  Jansen,  30  111.  App.  91, 
affirmed  128  111.  549- 

Massachusetts.  —  Readman  v.  Conway,  120 
Mass.  374;  Learoyd  v.  Godfrey,  138  Mass.  315; 
Gordon  v.  Cummings,  152  Mass.  513,  23  Am. 
St.  Rep.  846;  Leydecker  v.  Brintnall,  158 
Mass.  292;  Marwedel  v.  Cook,  154  Mass.  235; 
Wilcox  v.  Zane,  167  Mass.  302;  O'Maley  v. 
Twenty-five  Associates,  170  Mass.  471;  Coupe 
v.  Piatt,  172  Mass.  458;  Harrinson  v.  Jelly,  175 
Mass.  292. 

Minnesota.  —  Nash  v.  Minneapolis  Mill  Co., 
24  Minn.  501,  31  Am.  Rep.  349-  xT 

New  Jersey.  —  Gillvon  v.  Reilly,  50  N.  J.  L. 
26;  Gleason  v.  Boehm,  58  N.  J.  L.  475- 

New  York.  —  Henkel  v.  Murr,  31  Hun  (N. 


Y.)  28;  Montieth  v.  Finkbeiner,  66  Hun  (N.  Y.) 
633,  21  N.  Y.  Supp.  288;  Dollard  v.  Roberts, 
130'  N.  Y.  269;  Brugher  v.  Buchtenkirch,  39 
N  Y.  App.  Div.  502;  O'Neill  v.  Kinken,  (Supm. 
Ct.  Gen.  T.)  8  N.  Y.  Supp.  554;  Harkin  v. 
Crumbie,  (N.  Y.  Citv  Ct.  Gen.  T.)  14  Misc.  (N. 
Y.)  439,  Schmidt  v.  Cook,  (C.  PI.  Gen.  T.)  12 
Misc  (N.  Y.)  449;  Brady  v.  Valentine,  (Brook- 
lyn Citv  Ct.  Gen.  T.)  3  Misc.  (N.  Y.)  20; 
O'Sullivan  v.  Norwood,  14  Daly  (N.  Y.)  286; 
Brugher  v.  Buchtenkirch,  29  N.  Y.  App.  Div. 
342  See  also  Malloy  v.  New  York  Real  Estate 
Assoc.,  (N.  Y.  Super.  Ct.  Gen.  T.)  13  Misc. 

(N.  Y.)  496-  .  r 

Persons  Entering  Without  Invitation  from  Ten- 
ant. —  The  owner  of  a  house  let  to  several  ten- 
ants is  not  liable  for  injuries  to  a  person  caused 
by  the  defective  condition  of  the  passageways 
used  in  common  by  the  tenants,  where  the 
person  so  injured  was  upon  the  premises  with- 
out invitation  from  any  tenant.  Hart  v.  Cole, 
156  Mass.  475.  See  also  Ganley  v.  Hall,  168 
Mass.  513. 

4.  Liability  Based  on  Negligence.  —  Freeman 
v  Hunnewell,  163  Mass.  210;  Handyside  v. 
Powers.  145  Mass.  123;  Turnier  v.  Lathers,  59 
Hun  (N.  Y.)  623,  13  N.  Y.  Supp.  500;  Lenz  y. 
Aldrich,  6  N.  Y.  App.  Div.  178;  Black  v.  Mail- 
land,  11  N.  Y.  App.  Div.  188;  Kaiser  v.  Hirth, 
36  N.  Y.  Super.  Ct.  344;  Martin  v.  Petut,  117 
N  Y.  118,  reversing  49  Hun  (N.  Y.)  166,  on  the 
question  of  negligence;  Hilsenbeck  v.  Guhr- 
ing  131  N.  Y.  674,  reversing  (Supm.  Ct.  Gen. 
T.)  15  N.  Y.  Supp.  162;  Speckman  v.  Boehm, 
36  N.  Y.  App.  Div.  262.  _ 

Landlord  Not  Liable  for  Ice  Formed  in  Passage- 
way of  building,  to  a  visitor  of  his  tenant.— 
Harkin  v.  Crumbie,  (N.  Y.  City  Ct.  Gen.  T.) 
14  Misc.  (N.  Y.)  439.  (Supm.  Ct  App.  T.)  20 
Misc  (N.  Y.)  568;  Little  v.  Worth,  (N.  Y.  Super. 
Ct.  Gen.  T.)  6  Misc.  (N.  Y.)  301. 

No  Duty  to  Light  Halls  exists  where  a  build- 
ing is  let  to  several  tenants,  and  the  landlord 
is  not  liable  to  a  visitor  of  the  tenants.  Glea- 
son v.  Boehm,  58  N.  J.  L.  475;  Hilsenbeck  v. 
Guhring,  131  N.  Y.  674;  Capen  v.  Hall,  (R.  I. 
1899)  A3  Atl.  Rep.  847.  Compare  Marwedel  v. 
Cook,  154  Mass.  235;  Brugher  v.  Buchtenkirch, 
29  N.  Y.  App.  Div.  342;  O'Sullivan  v.  Nor- 
wood, 14  Daly  (N.  Y.)  286. 
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2.  Liability  of  Tenant  —  a.  To  Landlord  —  (i)  Implied  Obligation  with 
Regard  to  Repairs  and  Care  of  Demised  Property  —  (a)  In  General.  —  In  the 
absence  of  any  express  agreement  between  the  parties  with  regard  to  the 
repairs  of  the  demised  premises,  the  tenant  is  bound  to  use  the  premises  in  a 
tenant-like  manner,  and  to  make  the  smaller  repairs  necessary  to  keep  the 
buildings  upon  the  premises  wind  and  water  tight,1  such  as  the  mending  of 
windows  and  doors  which  have  been  broken  by  him,  so  as  to  prevent  decay,2 
the  making  of  ordinary  repairs  to  the  roofs  of  buildings,  to  prevent  leakage,3 
and,  in  the  lease  of  a  farm,  the  keeping  of  the  fences  in  ordinary  repair.4  The 
tenant,  however,  is  under  no  implied  obligation  to  make  substantial  repairs.5 

Wear  and  Tear.  —  In  the  absence  of  an  agreement  to  repair,  a  tenant  is  not 
liable  for  the  deterioration  of  the  structures  upon  the  premises  from  general 
wear  and  tear;  and  though  such  structures  were  in  good  condition  at  the 
beginning  of  the  term,  he  is  under  no  liability  to  make  good  dilapidations 
arising  solely  from  wear  and  tear,6  or  to  replace  with  new  old  materials  worn 
out.7 

(b)  Accidental  Destruction  of  Premises.  —  Where  buildings  or  structures  upon  the 
demised  premises  are  accidentally  destroyed  by  fire  or  other  casualty  the  ten- 
ant is  under  no  implied  obligation  to  rebuild.8    Nor  is  the  tenant  liable  for 


1.  Implied  Obligation  to  Repair  —  England. 
—  Auworth  v.  Johnson,  5  C.  &  P.  239,  24  E. 
C.  L.  298;  Leach  v.  Thomas,  7  C.  &  P.  327,  32 
E.  C.  L.  527.  See  also  Standen  v.  Chrismas, 
10  Q.  B.  135,  59  E.  C.  L.  135. 

United  States.  —  Genau  v.  Districl  of  Colum- 
bia, 20  Ct.  CI.  389;  U.  S.  v.  Bostwick,  94  U. 

S.  53. 

Maryland.  —  Carlin  v.  Ritter,  68  Md.  478,  6 
Am.  St.  Rep.  467;  Stultz  v.  Locke,  47  Md. 

562. 

Missouri.  —  Hughes  v.  Vanstone,  24  Mo. 
App.  637. 

New  Jersey.  —  Moore  v.  Townshend,  33  N. 
J.  L.  284. 

New  York.  —  Suydam  v.  Jackson,  54  N.  Y. 

450. 

Pennsylvania.  —  Long  v.  Fitzimmons,  I  W.. 
Hi  S.  (Pa.)  530. 

Rhode  Island.  —  Flint  v.  Pearce,  11  R.  I.  576. 

West  Virginia.  —  Hoyleman  v.  Kanawha, 
etc.,  R.  Co.,  33  W.  Va.  489. 

See  also  Rolland  v.  Ferguson,  8  Rev.  Leg.  119. 

2.  Ferguson  v.  ,  2  Esp.  590. 

3.  Lynch  v.  Sauer,  (Supm.  Ct.  App.  T.)  16 
Misc.  (N.  Y.)  1. 

4.  Fenton  v.  Montgomery,  19  Mo.  App.  156; 
Andrews  v.  Jones,  36  Tex.  149;  Taul  v.  Shank- 
lin.  1  Tex.  App.  Civ.  Cas.,  §  1138. 

5.  Substantial  Repairs  —  England.  —  Leach  v. 
Thomas,  7  C.  &  P.  327,  32  E.  C.  L.  527;  Saner 
v.  Billon,  7  Ch.  D.  815. 

Illinois. — John  Morris  Co.  v.  Southworth, 
154  III.  118,  reversing  50  III.  App.  429. 

Kansas.  —  Prosser  v.  Pretzel,  8  Kan.  App. 
S56,  55  Pac.  Rep.  854. 

Louisiana.  —  Payne  v.  James,  45  La.  Ann. 
33i. 

Missouri.  —  Hughes  v.  Vanstone,  24  Mo. 
App.  637. 

New  York.  —  Bold  v.  O'Brien,  12  Daly  (N. 
Y.)  160;  Suydam  v.  Jackson,  54  N.  Y.  450; 
Johnson  v.  Dixon,  1  Daly  (N.  Y.)  178. 

Pennsylvania.  —  Long  v.  Fiizimmons,  I  W. 
&  S.  (Pa.)  530. 

In  Johnson  v.  Dixon,  1  Daly  (N.  Y.)  178,  it 
was  held  that  a  tenant  from  month  to  month 


was  under  no  implied  obligation  to  renew  the 
floor  of  a  stable. 

Repair  of  Waterworks. —  The  common-law  lia- 
bility of  a  tenant  to  make  ordinary  repairs 
does  not  extend  to  ihe  repair  of  city  water- 
works introduced  into  the  building.  Suydam 
v.  Jackson,  54  N.  Y.  450. 

6.  Wear  and  Tear.  —  Torriano  v.  Young,  6  C. 
&  P.  8,  25  E.  C.  L.  253;  Davenport  v.  U.  S., 
26  Ct.  CI.  338. 

7.  Auworth  v.  Johnson,  5  C.  &  P.  239,  24  E. 
C.  L  298. 

8.  Accidental  Destruction  of  Buildings  —  Eng- 
land. —  Saner  v.  Bilton,  7  Ch.  D.  815  ;  Horsefall 
v.  Mather,  Holt  N.  P.  9,  3  E.  C.  L.  14;  Panton 
v.  Isham,  3  Lev.  359.  Compare  Rook  v.  Worth, 
t  Ves.  460. 

Canada.  —  Wolfe  v.  McGuire,  28  Ont.  45. 
United  States.  —  U.  S.  v.  Bostwick,  94  (J.  S. 
53;  Hodgson  v.  Dexter,  1  Cranch  (C.  C.)  109,  12 
Fed.  Cas.  No.  6,565.  Compare  Parrott  v. 
Barney,  1  Savvy.  (U.  S.)  423,  2  Abb.  (U.  S.)  197, 
18  Fed.  Cas.  No.  10,773. 

Illinois. — Clemson  v.  Trammell,  34  III. 
App.  414. 

Indiana.  —  Wainscott  v.  Silvers,  13  Ind.  497. 
Louisiana.  —  Rev.  Civ.  Code  (1900),  arts. 
2721,  2723;  Schwartz  v.  Saiter,  40  La.  Ann.  264. 
Maine.  —  Scott  v.  Hale,  16  Me.  326. 
Maryland.  —  Machen  v.  Hooper,  73Md.342. 
Mississippi.  —  Levey  v.  Dyess,  51  Miss.  501. 
Pennsylvania.  —  Long  v.  Fitzimmons,  1  W. 
&  S.  (Pa.)  530;  Earle  v.  Arbogast,  180  Pa.  St. 
409. 

In  Rook  v.  Worth,  1  Ves.  460,  decided  in 
1750,  it  was  held  that  where  the  buildings  are 
destroyed  accidentally  by  fire  a  tenant  for 
years  is  bound  to  rebuild.  See,  however, 
Saner  v.  Bilton,  7  Ch.  D.  815. 

By  the  English  siatuie  14  Geo.  III.,  c.  78, 
§  86,  it  was  expressly  provided  that  no  action, 
suit,  or  process  whatever  should  be  main- 
tained against  any  person  in  whose  house,  eic, 
any  fire  should  accidentally  begin.  This  ex- 
cluded any  liability  of  the  tenant  for  ihe 
destruction  of  buildings  demised  by  accidental 
fire,  and  the  act,  though  occurring  in  a  statute 
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iniuries  tc  the  demised  premises  resulting  from  his  use  of  them  in  a  reasonable 
and  proper  manner,  having  regard  to  the  class  of  tenements  to  which  they 
belong  1  But  if  the  demised  building  is  leased  to  be  used  for  a  particular 
nurpose  and  the  lessee,  in  violation  of  his  contract,  uses  it  for  another  pur- 
nose  he  does  so  at  his  peril;  and  if  in  consequence  of  such  unlawful  use  the 
premises  are  destroyed,  the  tenant  is  liable,  irrespective  of  any  question  of 

negligence.*  ,    ,         ,  , 

(c)  Destruction  of  or  Injury  to  Building  through  Negligence  of  Tenant.  —  Independently 
of  any  express  agreement,  the  law  imposes  upon  the  tenant  the  duty  to  use 
due  care  in  the  protection  of  the  demised  property,  so  that  no  substantial 
injury  shall  be  done  to  it  and  so  that  it  may  revert  to  the  landlord  at  the  end 
of  the  term,  unimpaired  by  any  wilful  or  negligent  conduct  on  the  part  of  the 
tenant  3  And  if  the  buildings  are  destroyed  or  injured  through  the  negli- 
gence of  the  tenant  he  is  liable  to  his  landlord  therefor,4  and  this  liability 
mav  be  enforced  in  an  action  ex  contractu* 

Tenant  at  Will.  —  In  Massachusetts  it  has  been  held  that  a  tenant  at  will  was 
not  liable  for  the  destruction  of  the  demised  building  by  fire  though  the  loss 
was  caused  by  the  negligence  of  the  tenant  in  guarding  fires  set  for  purposes 
necessary  to  render  the  premises  fit  for  occupation.6  _ 

Life  Tenants.  —  Life  tenants  are  under  an  implied  obligation  to  keep  build- 
ings, fences,  etc.,  on  the  estate  in  repair,  with  one  exception,  that  is,  where 
the  buildings,  etc.,  are  destroyed  by  the  act  of  God.7 

Burden  of  Proof  with  Regard  to  Negligence.  —  In  the  absence  of  any  statutory  pro- 
vision it  would  seem  that  the  burden  of  proving  that  the  destruction  of  a 
demised  building  was  caused  by  the  negligence  of  the  tenant  is  upon  the 
landlord.8 


which  in  the  main  applied  only  to  the  metrop- 
olis was  of  general  application.  Filliter  v. 
Phippard,  II  Q.  B.  347,  63  E.  C.  L.  347;  Rich- 
ards v.  Easto,  15  M.  &  W.  251. 

This  statute,  however,  did  not  extend  to  the 
colonies  in  America,  and  therefore  has  no  effect 
in  the  United  States.  Lothrop  v.  Thayer,  138 
Mass.  466,  52  Am.  Rep.  286;  Dorr  v.  Harkness, 
49  N.  J.  L.  571.  60  Am.  Rep.  656. 

1.  Use  of  Premises  in  Reasonable  Manner — 
England.  —  Saner  v.  Billon,  7  Ch.  D.  815. 

Illinois.  —Sheer  v.  Fisher,  27  HI.  App.  464. 
Indiana. — Jennings  v.  Bond,  14  Ind.  App. 
282. 

Kentucky.  —  Finch  v.  Shackleford,  7  Ky.  L. 
Rep.  600,  12  Kv.  L.  Rep.  322. 

Maryland.  —  Machen  v.  Hooper,  73  Md. 
342. 

New  York.-Ba.AS  v.  Brown,  (N.  Y.  City 
Ct.  Gen.  T.)'20  Misc.  (N.  Y.)  672,  (Supm.  Ct. 
App.  T.)  21  Misc.  (N.  Y.)  434. 

2.  Use  of  Premises  for  Purpose  Prohibited  by 
Law.  —  Brooks  v.  Clifton,  22  Ark.  54;  Ander- 
son v.  Miller,  96  Tenn.  35,  54  Am.  St-  ReP- 
812. 

3.  Tenant  Must  Use  Reasonable  Care  in  Use  of 
Premises  —  Illinois.  —  Consolidated  Coal  Co.  v. 
Savitz,  57  111.  App.  659. 

Maryland.  —  Carlin  v.  Ritter,  68  Md.  478,  6 
Am.  St.  Rep.  467. 

Massachusetts.  —  Chalmers  v.  Smith,  152 
Mass.  561. 

Missouri.  —  Warder  v.  Henry,  117  Mo.  530. 

Oregon.  —  Powell  v.  Dayton,  etc.,  R.  Co.,  16 
Oregon  33,  8  Am.  St.  Rep.  251. 

Tennessee.  —  Southern  Oil  Works  v.  Beck- 
ford,  i\  Lea  (Tenn  )  651 . 

4.  Negligent  Destruction  of  Buildings,  —  Duer 
v.  Allen,  96  Iowa  36;  Carter  v.  George,  30 
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Kan.  45;  Machen  v.  Hooper,  73  Md.  342;  Wil- 
cox v.  Cate,  65  Vt.  478;  Moses  v.  Old  Dominion 
Iron,  etc.,  Co.,  75  Va.  95. 

A  tenant  is  responsible  for  the  destruction 
by  fire  of  the  leased  building  through  the 
neglect  of  his  servants.  Allis  v.  Foster,  15  L. 
C.  Jur.  13.  ,  ' 

In  Mason  v.  Stiles,  21  Mo.  374.  64  Am.  Dec. 
242,  it  was  held  that  the  lessee  of  a  store 
blown  up  with  powder  by  the  wanton  or  reck- 
less act  of  his  clerk  is  liable  to  the  landlord  for 
the  value.  Compare  Spencer  v.  McManus,  82 
Hun  (N.  Y.)  318. 

Negligence  of  Co-lessee.  —  Where  a  building  is 
leased  to  joint  lessees,  the  one  is  not  liable  to 
the  landlord  for  the  destruction  of  the  building 
through  the  negligence  of  the  other.  Clemson 
v.  Trammell,  34  HI-  App.  414- 

Receipt  by  landlord  of  Insurance.  —  The  fact 
that  the  landlord  received  insurance  upon  a 
building  destroyed  through  the  wrongful  act 
of  his  tenant  will  not  bar  an  action  by  him 
against  the  tenant  to  recover  damages  for  the 
destruction.  Anderson  v.  Miller,  96  Tenn.  35. 
54  Am.  St.  Rep.  812. 

5.  Action  Ex  Contractu.  —  Holford  v.  Dunnetl, 
7  M  &  W.  348;  U.  S.  v.  Bostwick,  94  U.  S.  53; 
Chalmers  v.  Smith,  52  Mass.  561;  Stevens  v. 
Panllind.  95  Mich.  145.  _  „ 

6.  Tenant  at  Will.  —  Lothrop  v.  Thayer,  138 
Mass.  466,  52  Am.  Rep.  286.  See  also  Shrews- 
bury's Case,  5  Coke  13/';  Salop  v.  Crompton, 
Cro.  Eliz.  777-  , 

7.  Miller  v.  Shields,  55  Ind.  71:  Carter  v. 
Youngs,  42  N.  Y.  Super.  Ct.  41S. 

8.  Burden  of  Proof  with  Regard  to  Negligence. 
—  lohn  Morris  Co.  v.  South  worth,  154  111.  118; 
Sheer  v.  Fisher,  27  111.  App.  4^4:  Finch  v. 
Shackleford,  7  Ky.  L.  Rep.  600,  12  Ky.  L.  Rep. 
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(d)  Effect  of  Express  Agreement.  —  No  implied  agreement  by  the  tenant  with 
regard  to  repairs  arises  where  the  lease  contains  express  provisions  in  regard 
to  repairs.1 

(2)  Agreement  of  Tenant  to  Repair  —  (a)  In  General.  —  At  an  early  date  the 
custom  arose  to  insert  in  leases  a  covenant  on  the  part  of  the  lessee  to  keep 
the  premises  in  repair.2 

Covenant  to  Repair  Insertable  under  Agreement  to  Lease.  —  Under  an  agreement  to 
execute  a  lease  with  the  "  usual  covenants,"  a  covenant  on  the  part  of  the 
lessee  to  repair  has  been  held  insertable,3  and  where  the  agreement  to  lease 
expressly  provides  for  a  covenant  by  the  lessee  to  repair,  he  is  not  entitled  to 
have  excepted  from  the  covenant  "  damage  by  fire  or  tempest."  4  So  also 
where  the  lessee  enters  into  possession  and  remains  for  the  agreed  term  under 
an  agreement  for  a  lease  containing  a  covenant  to  repair,  the  covenant  is 
binding  upon  the  lessee  though  no  lease  is  in  fact  executed.5 

Holding  Over.  —  Where  the  lease  under  which  the  tenant  goes  into  posses- 
sion contains  a  covenant  to  repair,  the  tenancy  continues  subject  to  such  a 
covenant  if  the  lessee  holds  over  after  the  expiration  of  the  lease.* 

invalid  Leases.  —  Where  the  tenant  enters  under  a  lease  which  is  invalid  by 
reason  of  the  statute  of  frauds  or  otherwise,  his  tenancy  is  nevertheless  sub- 
ject to  an  agreement  on  his  part  in  the  invalid  lease  to  repair.7 

(b)  Construction  of  and  Liabilities  on  Covenants  to  Repair  —  aa.  In  General.  —  Where 
the  meaning  of  a  covenant  relating  to  repairs  by  a  tenant  is  not  clear,  the 
chief  criterion  in  regard  to  its  construction  is  the  intention  of  the  parties,  and 
in  order  to  give  a  reasonable  effect  to  such  a  covenant  the  court  may  adopt 
a  construction  limiting  the  ordinary  meaning  of  a  word  contained  therein.8 
But  the  court  should  not  extend  or  enlarge  the  obligation  of  the  tenant 
beyond  the  plain  meaning  and  intention  of  the  parties.9 

Duty  of  Tenant  to  Furnish  Materials  for  Repairs.  —  Where  the  tenant  agrees  gen- 
erally to  repair,  he  is  bound  to  furnish,  at  his  own  expense,  the  materials  for 
the  needed  repairs.10  Still,  the  parties  may  of  course  expressly  agree  that  the 
lessor  shall  furnish  the  materials.11 


322.    Compare   Machen    v.  Hooper,  73  Md. 
342. 

In  Quebec,  however,  it  is  provided  by  statute 
that  in  case  of  the  destruciion  of  the  demised 
building  by  fire  it  shall  be  presumed  that  the 
fire  originated  through  the  negligence  of  the 
tenant.  Civil  Code  Lower  Canada,  articles 
1053,  1200,  1629,  1632,  1633.  For  cases  decided 
under  these  provisions,  see  Jamieson  v.  Steele, 
2  Stephens  Quebec  Dig.  457;  Evans  v.  Skelton, 
16  Can.  Sup.  Ct.  637;  Quebec  Seminary  v. 
Poitras,  1  Quebec  185;  Boulangerz'.  McArthur, 
ig  L.  C.  Jur.  181;  Rapin  v.  McKinnon,  17  L. 
C.  Jur.  54;  Allis  v.  Foster,  15  L.  C.  Jur.  13; 
Pilon  v.  Brunette,  12  Rev.  Leg.  74. 

Presumption  Held  Rebutted.  —  Murphy  v. 
Labbe,  27  Can.  Sup.  Ct.  126,  affirming  5  Quebec 
Q.  B.  88. 

Presumption  Not  Rebutted.  —  Klock  v.  Lind- 
say, 28  Can.  Sup.  Ct.  453. 

1.  Standen  v.  Chrismas,  10  O.  B.  135,  59  E. 
C.  L.  135;  Crawford  v.  Bugg,  12  Ont.  8;  Cali- 
fornia Dry  Dock  Co.  v.  Armstrong,  8  Sawy. 
(U.  S.)  523.  Compare  Suydam  v.  Jackson,  54 
N.  Y.  450;  Lvnch  v.  Sauer,  (Supm.  Ct.  App. 
T.)  16  Misc.  (N.  Y.)  1. 

2.  Agreement  by  Tenant  to  Repair.  —  Pistor  v. 
Cater,  9  M.  &  W.  315;  Meath  v.  Cuthbert,  Ir. 
R.  10  C.  L.  395. 

Acceptance  Modifying  Offer  to  Lease.  —  See 
Lovett's  Case,  9  Ct.  CI.  479. 
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3.  Kendall  v.  Hill,  6  Jur.  N.  S.  968.  See  also 
the  title  Leases. 

4.  Sharp  v.  Milligan,  23  Beav.  419. 

5.  Pistor  v.  Cater,  9  M.  &  W.  315.  See  also 
McDonald  v.  Cochrane,  6  U.  C.  C.  P.  134. 

6.  Digby  v.  Atkinson,  4Campb.  275;  Wyatt 
v.  Cole,  36  L.  T.  N.  S.  613;  Harthill  v.  Cooke, 
(Ky.  1897)  43  S.  W.  Rep.  705.  See  also  supra, 
this  title,  Different  Kinds  of  Tenancies  —  Peri- 
odical Tenancies. 

7.  Ecclesiastical  Com'rs  v.  Merral,  L.  R.  4 
Exch.  162;  Beale  v.  Sanders,  3  Bing.  N.  Cas. 
850,  32  E.  C.  L.  354.  And  see  supra,  this  title, 
Diffcroit  Kinds  of  Tenancies  —  Periodical 
Tenancies. 

8.  Intention  of  Parties.  —  White  p.  Nicholson, 
4  M.  &  G.  95,  43  E.  C.  L.  58;  Allardice  v. 
Disten,  11  U.  C.  C.  P.  278. 

9.  Wicker  v.  Lewis,  40  111.  251;  Levey  v. 
Dyess,  51  Miss.  501;  John  Morris  Co.  v.  South- 
worth,  154  III.  118. 

Particular  Covenants  Construed.  —  For  the  con- 
struction of  peculiar  and  unusual  agreements 
relating  to  repairs,  see  Meyers  v.  Myrrell,  57 
Ga.  516;  Merryman  v.  Shipley,  46  Md.  79; 
Naye  v.  Noezel,  50  N.  J.  L.  523;  Hull  v.  Burns, 
(N.  Y.  City  Ct.  Gen.  T.)  17  Abb.  N.  Cas.  (N. 
Y.)  317;  Davies  v.  Clark,  159  N.  Y.  392; 
Mitchell  v.  Nelson,  13  S.  Car  105. 

10.  Harris  v.  Goslin,  3  Harr.  (Del.)  340. 

11.  Wood  v.  Sharpless,  174  Pa.  St.  588. 
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Estovers.  —  At  common  law  the  tenant  was  entitled  to  use  the  timber  upon 
the  premises  for  the  purposes  of  ordinary  repairs.1 

bb.  Accidental  Injuries  to  and  Destruction  of  Premises.  —  The  general  covenant 
of  the  tenant  to  repair  requires  him  to  repair  without  regard  to  the  cause  of 
dilapidation,  and  though  the  repairs  are  required  on  account  of  accidental 
injuries  to  the  premises.3 

Destruction  of  Premises  —  Duty  to  Rebuild.  —  A  general  covenant  by  the  tenant  to 
repair  or  keep  the  premises  in  repair  includes  a  covenant  to  rebuild,  and  it 
was  settled  at  an  early  date  that  such  a  covenant  imposed  upon  the  tenant  the 
obligation  to  rebuild  in  case  the  premises  were  destroyed.3  In  Nebraska, 
however,  the  courts  have  refused  to  extend  a  covenant  to  repair  so  as  to 
include  a  liability  to  rebuild  premises  accidentally  destroyed.4 

Cause  of  Destruction.  —  The  obligation  to  rebuild  in  case  of  the  destruction  of 
the  premises,  imposed  by  the  lessee's  covenant  to  repair,  exists  irrespective  of 
the  cause  of  destruction,  that  is,  irrespective  of  whether  the  destruction  was 
caused  by  storm,  flood,  fire,  inevitable  accident,  or  the  act  of  a  stranger. 

Accidental  Fires— England.— Gregg  v.  Coales, 
23  Beav.  33;  Bullock  v.  Dommill,  6  T.  R.  650; 
Digby  v.  Atkinson,  4  Campb.  275;  Phillipson 
v.  Leigh,  r  Esp.  398;  Chesterfield  v.  Bolton,  2 
Comyns  629;  Morrogh  v.  Alleyne,  lr.  R.  7  Eq. 
487;  Pym  v.  Blackburn,  3  Ves.  Jr.  34;  Clark  v. 
Glasgow  Assur.  Co.,  1  Macq.  H.  L.  668. 

Canada. —  Ren  v.  Smiih,  2  Rev.  Leg.  440. 
Compare  Samuels  v.  Rodier,  2  L.  C.  L.  J.  272. 
United  States.  —  Warren's  Case,  4  Ct.  CI.  526. 
Alabama.  —  Nave  v.  Berry,  22  Ala.  382. 
District  of  Columbia.  —  Schmidt  v.  Peltit,  I 
MacArthur  (D.  C.)  179. 

Illinois.  —  Ely  v.  Ely,  80  111.  532. 
Iowa.  —  David  v.  Ryan,  47  Iowa  642;  Harris 
v.  Heackman,  62  Iowa  411. 

Kentucky.  —  Singleton  v.  Carroll,  6  J.  J. 
Marsh.  (Ky.)  528,  22  Am.  Dec.  95;  Bohannons 
v.  Lewis.  3  T.  B.  Mon.  (Ky.)  380.  Stat.  Ky. 
(1894),  §  2297,  provides  that,  "  unless  the  con- 
trary be  expressly  provided  for  in  the  writing, 
no  agreement  of  a  lessee  that  he  will  repair, 
or  leave  the  premises  in  repair,  shall  have  the 
effect  of  binding  him  to  erect  similar  buildings, 
if  without  his  fault  or  neglect  the  same  may 
be  destroyed  bv  fire  or  other  casuall  y."  Under 
this  statute  it  'has  been  held  that  the  general 
covenant  of  the  lessee  to  repair  does  not  re- 
quire him  to  rebuild  where  the  demised  build- 
ing is  partially  destroyed  by  fire.  Sun  Ins. 
Office  v.  Varble,  (Ky.  1898)  46  S.  W.  Rep.  486. 

Massachusetts.—  Phillips  v.  Stevens,  16  Mass. 
238-  Ainsworth  v.  Mt.  Moriah  Lodge,  etc..  172 
Mass.  257.  See  also  Leavitt  v.  Fletcher,  10 
Allen  (Mass.)  119. 

Mississippi.  —  Fowler  v.  Payne,  49  Miss-  32; 
Abby  v.  Billups,  35  Miss.  618,  72  Am.  Dec. 
143.  The  common-law  rule  is  now,  hovyever, 
changed  bv  statute  in  Mississippi,  and  in  the 
absence  of  an  express  contract  to  restore  build- 
ings or  to  erect  or  pay  for  buildings  destroyed 
by  fire  or  otherwise,  wiihout  fault  of  the  ten- 
ant, a  covenant  to  restore  or  leave  buildings  in 
good  repair  is  not  equivalent  to  such  express 
contract.    Annot.  Code  Miss  (1892),  §  2497- 

North  Carolina.  —  Pasteur  v.  Jones  Cont. 
Rep.  (1  N.  Car.)  194,  2  Hayw.  (3  N.  Car.) 
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Pennsylvania.  —  Hoy  v.  Holt,  91  Pa.  St.  88, 
36  Am.  Rep.  659.  „  , 

South  Carolina,—  Cline  v.  Black,  4  McCord 
L.  (S.  Car.)  431. 
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1.  See  infra,  this  title,  Estovers. 

2.  Cause  of  Dilapidation  Immaterial.  —  Ashby 
v.  Ashby,  (N.  J.  1900)  46  Atl.  Rep.  522. 

Plate-glass  Window.— In  Cohn  v.  Hill,  (Albany 
City  Ct.)  9  Misc.  (N.  Y.)  326,  it  was  held  that 
the  tenant's  covenant  to  repair  required  him  to 
replace  a  plate  glass  window  broken  without 
his  fault.  . 

3.  Covenant  to  Repair  Requires  Rebuilding  — 
England.  —Walton  v.  Waterhouse,  2  Saund. 
422-  Brecknock,  etc.,  Canal  Nav.  Co.  v.  Pritch- 
ard  6  T.  R.  750;  Manchester  Bonded  Ware- 
house Co.  v.  Carr,  5  C.  P.  D.  507;  Auworth  v. 
Johnson,  5  C.  &  P.  239.  24  E.  C.  L.  298;  Bul- 
lock v.  Dommitt,  6  T.  R.  650. 

United  States.  —  Lovett's  Case,  9  Ct.  CI.  479- 
Massachusetts.  —  Leavitt  v.  Fletcher,  10  Allen 

(Mass.)  119. 

Mississippi.  —  Fowler  v.  Payne,  49  Miss.  70; 

Abby  v.  Billups,  35  Miss.  630,  72  Am.  Dec. 

143. 

New  York.  —  Mcintosh  v.  Lown,  49  Barb. 
(N.  Y.)  550;  Warner  v.  Hitchins,  5  Barb.  (N. 
Y.)  666;  Beach  v.  Crain,  2  N.  Y.  86,  49  Am. 
Dec.  369. 

4.  Wattles  v.  South  Omaha  Ice,  etc.,  Co.,  50 
Neb.  251,  61  Am.  St.  Rep.  554. 

5.  Cause  of  Destruction  Immaterial.  —  Polackf. 
Pioche,  35  Cal.  416,  95  Am.  Dec.  115;  Leavitt 
v  Fletcher,  10  Allen  (Mass.)  119:  Ramsay  v. 
Wilkie,  (C.  PI.  Gen.  T.)  36  N.  Y.  St.  Rep.  864; 
Heintze  v.  Erlacher,  (Marine  Ct.  Tr.  T.)  r  City 
Ct.  (N.  Y.)  465;  Lockrow  v.  Horgan,  58  N.  Y. 
635;  McMann  v.  Autenreith,  17  Hun  (N.  Y.) 
163;  Moses  v.  Old  Dominion  Iron,  etc.,  Co.,  75 
Va.  95. 

Freshet.  —  Fences  destroyed  by  freshet,  see 
Proctor  v.  Keith,  12  B.  Mon.  (Ky.)  254;  Spaf- 
ford  v.  Meagley,  8  West  L.  J.  323,  1  Ohio  Dec. 
(Reptinl)  364. 

Act  of  Stranger.  —  Ramsay  v.  Wilkie,  (C.  PI. 
Gen.  T.)  36  N.  Y.  St.  Rep.  864;  Beach  v. 
Crain,  2  N.  Y.  87,  49  Am.  Dec.  369;  Polack  v. 
Pioche,  35  Cal.  416,  95  Am.  Dec.  115.  Com- 
pare Gulf,  etc.,  R.  Co.  v.  Smith,  3  Tex.  Civ. 
App.  483. 

Public  Enemy. —  In  an  early  Pennsylvania 
case,  in  an  action  on  the  covenant  to  repair, 
the  fact  that  the  demised  premises  were  taken 
and  wasted  by  the  public  enemy  was  held  to 
be  a  good  defense.  Pollard  v.  Shaaft'er,  1 
Dall.  (Pa.)  210. 
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Covenant  to  Return  Property.  —  A  covenant  merely  to  return  the  demised  prop- 
erty with  its  appurtenances  has  been  treated  as  in  effect  a  covenant  not  to 
hold  over,  and  therefore  not  to  impose  upon  the  tenant  the  obligation  to 
rebuild  in  case  the  property  is  destroyed ;  1  and  the  same  construction  has 
been  given  to  a  covenant  to  redeliver  the  demised  property  in  the  same  plight 
or  condition  in  which  it  was  received,  usual  wear  and  tear  excepted.2 

To  Repair  and  Leave  in  Repair.  —  Some  authorities  hold  that  where  the  cove- 
nant by  the  lessee  is  to  the  effect  that  he  will  repair  and  leave  the  premises 
in  the  same  state  as  that  in  which  he  found  or  received  them,  the  lessee  is 
merely  required  to  use  his  best  endeavors  to  keep  them  in  the  same  tenant- 
able  repair,  and  is  not  bound  by  such  a  covenant  to  restore  buildings  destroyed 
by  fire  or  otherwise,  during  the  term,  without  his  fault.3  The  better  opinion, 
however,  seems  to  be  that  the  agreement  to  leave  in  repair  is  equivalent  to  a 
general  covenant  to  repair,  and  requires  the  tenant  to  rebuild  in  case  of  the 
destruction  of  the  buildings.4 

Lease  of  Part  of  Building.  —  Where  only  a  part  of  a  building  is  demised,  a  cove- 
nant by  the  tenant  to  repair  does  not  require  him  to  rebuild  when  in  order  to 
do  so  he  would  be  required  to  rebuild  other  important  parts  of  the  building 
not  demised.5 

Insurance  Received  by  Landlord.  —  The  fact  that  the  landlord  receives  fire  insur- 
ance on  the  demised  building,  the  policy  having  been  taken  out  in  his  own 
behalf  and  at  his  own  cost,  does  not  affect  the  liability  of  the  tenant  to  rebuild 
under  a  covenant  to  keep  the  premises  in  repair.6 

cc  State  of  Repair  Required  —  (aa)  In  General.  —  The  general  covenant  of  the 
tenant  to  repair  merely  binds  him  to  make  the  ordinary  repairs.  He  does  not 
become  an  insurer  against  natural  wear  and  decay;  whatever  the  natural  work 
of  time  effects,  and  all  that  the  elements  bring  about  in  diminishing  the  value, 
constitute  a  loss  which,  so  far  as  it  results  from  time  and  nature,  falls  upon  the 
landlord.7 


Washington.  —  Armstrong  v.  Maybee,  17 
Wash.  24,  61  Am.  St.  Rep.  898.  Compare 
Hadlan  v.  Otl,  2  Wash.  Ter.  165. 

Lightning.  —  A  tenani  covenanting  to  repair 
must  rebuild  whai  is  destroyed  by  lightning. 
Bohannons  v.  Lewis,  3  T.  B.  Mon.  (Ky.)  380. 

Subsequent  Extension  of  Fire  Limits.  —  Under 
the  covenant  by  the  lessee  to  keep  the  premises 
in  repair,  he  is  bound  to  repair  though  subse- 
quent to  theexecutionofihe  lease  1  he  fire  limits 
of  the  city  in  which  the  proper!  y  is  sii  uated  are 
so  extended  that  in  rebuilding  the  lessee  must 
construct  a  more  expensive  building  than  the 
one  burned.  David  v.  Ryan,  47  Iowa  642. 
See  also  Harris  v.  Heackman,  62  Iowa  411. 

1.  Covenant  to  Return  Property  —  Alabama.  — 
Nave  v.  Berry,  22  Ala.  383. 

Illinois.  — Clemson  v.  Trammell,  34  111.  App. 
414. 

Massachusetts.  —  Phillips  v.  Stevens,  16 
Mass.  238. 

New  York.  —  Beekman  v.  Van  Dolsen,  63 
Hun  (N.  Y.)487.  See  also  Warner  v.  Hiichins, 
5  Barb.  (N.  Y.)  667. 

Virginia.  — Maggorl  v.  Hansbarger,  8  Leigh 
(Va.)  536.  _ 

A  provision  in  a  lease  requiring  ihe  tenani 
to  leave  upon  the  premises,  al  the  termination 
of  the  lease,  buildings  to  be  erected  by  him, 
does  not  require  him  to  rebuild  in  case  of  the 
accidental  destruction  of  the  buildings.  Clem- 
son v.  Trammell,  34  111.  App.  414. 

2.  United  States.  —  Waite  v.  O'Neil,  (C.  C. 
A.)  76  Fed.  Rep.  408. 


Alabama.  — Warren  v.  Wagner,  75  Ala.  188, 
51  Am.  Rep.  446. 

Indiana.  —  Wainscott  v.  Silvers,  13  Ind  500. 
Mississippi.  —  Levey  v.  Dyess,  51  Miss.  501. 
Texas.  —  Howeth  v.  Anderson,  25  Tex.  557, 
78  Am.  Dec.  538;  Miller  v.  Morris,  55  Tex. 
412,  40  Am.  Rep.  814. 

See  also  Mcintosh  v.  Lown,  49  Barb.  (X.  Y.J 
554.    Compare  Winn  v.  White,  2  W.  Bl.  S40. 

3.  Wattles  v.  South  Omaha  Ice,  etc.,  Co.,  50 
Neb.  251,  61  Am  St.  Rep.  554;  Mcintosh  v. 
Lown,  49  Barb.  (N.  Y.)  550. 

4.  Brashear  v.  Chandler,  6  T.  B.  Mon.  (Ky.) 
150;  Pasteur  v.  Jones,  Conf.  Rep.  (1  N.  Car.) 
194. 

5.  Lease  of  Part  of  Euilding. —  Ainsworlh  v. 
Mt.  Moriah  Lodge,  etc.,  172  Mass.  257;  Mc- 
Carthy v.  Fagin,  42  Mo.  App.  619. 

6.  Lovell's  Case,  9  Cl.  CI.  479;  Warren's 
Case,  4  Ct.  Cl.  526;  Ely  v.  Ely,  80  111.  532. 

7.  Wear  and  Tear.  —  So  ward  v.  Leggatt,  7  C 
&  P.  613.  32  E.  C.  L.  654;  Gutteridge  v.  Mun- 
yard,  7  C.  &  P.  129,  32  E.  C.  L.  464;  Lister  v. 
Lane,  (1893)  2  Q.  B.  212;  Ptoudfoot  v.  Hart, 
25  Q.  B.  D.  42;  Harris  v.  Goslin,  3  Harr.  (Del.) 
338;  Center  v.  Davis,  39  Ga.  210.  Compare 
Bennett  v.  Herring,  3  C.  B.  N.  S.  370,  91  E.  C. 
L.  370. 

Covenant  to  Keep  from  Deterioration.  —  A  cove- 
nant to  "  keep  the  property  from  deteriora- 
tion "  requires  the  tenani  to  do  something  with 
respect  to  the  property  to  offset  ihe  natural 
wear  and  damage  by  the  elements.  Scott  v. 
Haverstraw  Clay,  etc.,  Co.,  135  N.  Y.  141. 
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Strict  Compliance  with  Covenant  Not  Required.  -  The  tenant  IS  not  to  be  held  to  a 
strict  performance  of  his  covenant  to  repair.  Where  the  covenant  is  substan- 
tially performed,  and  no  injury  results  to  the  landlord  from  the  failure  to  per- 
form strictly,  the  tenant  is  not  to  be  held  liable  as  for  a  breach  of  his  covenant,* 
especially  where  the  breach  is  relied  on  as  ground  for  forfeiture  of  the  term.* 

(M)  Good  Tenantable,  Substantial,  Habitable  Repair.  -  Where  the  covenant  IS  to  put 

or  keep  the  premises  in  good  tenantable  or  substantial  repair,  the  condition  in 
which  the  premises  are  to  be  put  or  kept  is  to  be  determined  with  regard  to 
the  age  and  class  to  which  the  building  belongs,  and  also  with  regard  to  the 
purpose  for  which  it  is  to  be  used.3  The  term  "habitable  repair  ^  has  been 
denned  as  meaning  a  state  of  repair  reasonably  fit  for  occupation  of  an 

^S)^"^.  -  Under  a  covenant  substantially  to  repair,  uphold,  and  main- 
tain the  demised  building,  the  tenant  has  been  held  bound  to  paint  woodwork 
where  reasonably  required  to  prevent  decay,  but  he  is  not  required  to  do 
uaintine  for  purely  decorative  purposes.5 

<McL«»f         "  MaM  -  T°  "  rCPair  "  haS  been  Sald  t0  ' 1  f 

to  the  former  condition,  not  to  change  either  form  or  material,  and  therefore 

it  has  been  held  that  under  a  covenant  to  repair  the  tenant  is  not  bound  to 

rhanp-e  the  form  or  material  of  the  demised  building.6 

Erection  of  New  Structure.  -  And  a  covenant  to  repair  cannot  be  extended  so 

as  to  embrace  the  erection  of  new  buildings,  whether  built  entirely  of  new 

material  or  in  part  of  new  material  and  in  part  of  old  structures. 

(ee)  Repairs  as  Regards  Condition  of  Premises  at  Time  of  Letting.  —  As  a  general  rule, 

th"  covenant  of  the  tenant  to  repair  merely  requires  him  to  keep  the  premises 
in~the  state  of  repair  existing  at  the  time  of  the  letting,  and  does  not  require 
him,  where  he  takes  the  premises  out  of  repair,  to  place  them  in  any  better 
condition.8 

1.  Strict  Compliance  with  Covenant  Not  Re- 
quired. —  Scales  v.  Lawrence,  2  F.  &  F.  289; 
Evelyn  v.  Raddish,  7  Taunt.  4".  2  E.  C.  L. 
411;  Harris  v.  Jones,  1  M.  &  Rob.  173- 

2.  Leighion  z:  Medlev,  1  Ont.  207;  Kling 
v.  Dress,  5  Robt.  (N.  Y.)  521. 

3  Good,  Tenantable,  and  Substantial  Repair.  — 
Pavne  v.  Haine,  16  M.  &  W.  541;  Proudfoot  v. 
Hart  25  Q.  B.  D.  42;  Brown  v.  Trumper,  26 
Beav'  ii-  Stanley  v.  Towgood,  3  Scott  313,  3 
Bing.  N.  Cas.  4.  32  E.  C.  L.  12;  Saner  v 
Billon,  7  Ch.;D.  821;  Harris  v.  Jones,  1  M. 
&  Rob.  173;  Huston  v.  Springer,  2  Rawle 
(Pa  )  97. 

4.  Habitable  Repair.  —  Belcher  v.  M'Intosh, 
8  C.  &  P.  720,  34  E.  C.  L.  601. 

5  Painting.  —  Monk  v.  Noyes,  1  C.  &  r .  205, 
11  E.  C.  L.  386.  See  also  Crawford  v.  Newton, 
36  W.  R.  54;  Proudfoot  v.  Hart,  25  y.  B. 
D.  42;  Scales  v.  Lawrence,  2  F.  &  F.  289; 
Perry  v.  Crotzner,  9  Times  L.  Rep.  488. 

In  Moxom  v.  Towrishend,  2  Times  L.  Rep. 
217  a  ffirmed  %  Times  L.  Rep.  392,  il  was  held 
lhat  a  covenant  well  and  sufficiently  lo  repair, 
etc.,  paint,  etc.,  and  keep  the  premises  in  all 
needful  repair,  did  noi  necessarily  involve  ihe 
entire  repapering  and  painting  of  the  demised 
building-.  . 

6.  Change  of  Form  or  Material  of  Buildings.  — 
Hugall  v.  McKean,  1  Cab.  &  El.  391;  Ardesco 
Oil  Co.  v.  Richardson,  63  Pa.  St.  162.  _ 

A  tenant  under  a  covenant  to  repair  is  not 
liable  for  the  extra  expense  of  laying  ajiew 
floor  on  an  improved  plan,  or  ihe  like.  Sow- 
ard  1:  Leggatt,  7  C.  &  P.  613,  32  E.  C.  L.  654. 

7.  NayeV.  Noezel,  50  N.  J.  L.  525. 
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8.  Repairs  as  Regards  Condition  of  Premises  at 
Time  of  Letting  —  England.  —  Mantz  v.  Goring, 
6  Scott  277,  4  Bing.  N.  Cas.  451,  33  E.  C.  L. 
409;  Gutieridge  v.  Munyard,  7  C.  &  P.  129,  32 
E.  C.  L.  464;  Haldane  v.  Newcombe,  12  W.  K. 
135:  Stanley  v.  Towgood,  3  Bing.  N.  Cas.  4, 
32  E.  C.  L.'i2;  Scales  v.  Lawrence.  2  F.  &  I . 
289-  Walker  v.  Hatton,  10  M.  &  W.  258. 

Maryland.  —  Middlekauff  v.  Smith,  1  Md. 
329.  See  also  White  v.  Wagner,  4  Har.  &  J. 
(Md.)  373;  Wagner  v.  White,  4  Har.  &  J.  (Md.) 

^Missouri.  —  St.  Joseph,  etc.,  R.  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  135  Mo.  173. 

New  York.—  White  v.  Albany  R.  Co.,  17 
Hun  (N.  Y.)  98;  Roberts  v.  Freeborn,  14  Daly 
(N  Y.)  529;  Smith  v.  Maxfield,  (C.  PI.  Gen. 
T)  9  Misc.  (N.  Y.)  42.  See  also  Young  v. 
Katz,  22  N.  Y.  App.  Div.  542;  Lockrow  v. 
Horgan,  58  N.  Y.  635. 

Pennsylvania.  —  Ardesco  Oil  Co.  v.  Richard- 
son, 63  Pa.  St.  162;  Maberry  v.  Dudley,  2 
Penny.  (Pa.)  367. 

In  Shaw  v.  Kay,  1  Exch.  412,  U  was  held 
that  the  tenant  was  not  liable  for  acts  done 
before  the  execution  of  the  lease,  although  the 
habendum  of  the  lease  stated  the  premises  to 
be  held  from  a  day  prior  10  its  execution. 

"All  Expenses  of  Repairing."  —  In  Martinez  v. 
Thompson,  80  Tex.  568,  a  tenant  covenanting 
to"  bear  all  ihe  expenses  of  repairing  the 
premises  was  held  liable  for  the  expense  of  re- 
building defective  walls  under  order  of  ihe 

citv  authorities.  ,    ■   , 

Burden  of  Proving  State  of  Repair  at  Time  ol 
Letting.  -  It  is  not  necessary  for  the  lessor  to 
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To  Keep  in  Repair.  —  And  the  same  rule  has  been  laid  down  as  to  a  general 
covenant  to  keep  in  repair.1  But  an  agreement  by  the  tenant  to  keep  the 
premises  in  good  repair  or  tenantable  repair,  or  the  like,  requires  the  tenant  to 
put  the  premises  in  such  repair  in  case  they  are  not  so  at  the  time  of  the 
letting.3 

Agreement  to  Pat  in  Repair.  —  An  agreement  by  the  tenant  to  put  or  place  the 
premises  in  repair  requires  him,  of  course,  to  put  the  premises  in  repair  irre- 
spective of  their  condition  at  the  time  of  the  letting,3  and  may  even  require 
him  to  rebuild  where  necessary  to  place  the  premises  in  the  necessary  repair.  * 
The  extent  of  the  repairs  required  under  such  a  covenant  is,  however,  to  be 
limited  to  repairs  necessary  for  the  objects  distinctly  specified.* 

{ff)  Repairs  Ordered  by  Civil  Authority .  — -Where  the  tenant  covenants  to  make 
all  necessary  repairs,  it  seems  that  he  is  liable  to  make  repairs  required  by  the 
civil  authorities  for  the  protection  of  the  public.6  And  this  is  true,  of  course, 
where  he  agrees  to  comply  with  all  orders  of  such  authorities.7  A  general 
covenant  to  repair  does  not,  however,  require  the  tenant  to  rebuild  at  the 
order  of  such  authorities.8 

dd.  Of  What  Things  Repair  Required.  —  As  a  rule,  the  covenant  of  the  tenant 
to  repair,  requires  him  to  keep  in  repair  all  things  which  are  properly  parts  of 
the  premises,  and  which  are  not  expressly  excepted  from  the  covenant,9  such 
as  the  mill  wheel  in  case  of  the  lease  of  a  mill, 10  the  pavement  of  a  courtyard,11 
or  the  steps  to  a  house;  13  but  the  tenant  is  not  required  to  repair  things  not 
included  in  the  demise.13 

Buildings  Subsequently  Erected.  —  A  covenant  generally  to  repair  and  leave  in 
repair  may  be  extended  to  buildings  subsequently  erected  upon  the  premises, 
so  as  to  require  the  tenant  to  keep  such  buildings  in  repair,14  but  does  not 
necessarily  embrace  buildings  not  on  the  premises  at  the  time  of  the  demise.15 
Of  course  the  parties  may,  by  express  agreement,  extend  the  covenant  so  as 
to  include  buildings  subsequently  erected.10    So  also  the  parties  may  restrict 

show  the  state  of  repair  at  the  time  of  the  the  premises  in  the  condition  required  by  the 

letting  in  order  to  entitle  him  to  recover  sub-  health  departmeni  is  not  ambiguous.  Buhler 

stantial  damages  in  an  action  against  the  ten-  v.  Gibbons,  (Brooklyn  City  Ct.  Gen.  T.)  3  N.  Y. 

ant  for  failure  10  repair.    Smith  v.  Peat,  9  Supp.  815. 

Exch.  l6r.    See  also  Perry  *.  Upper  Canada  8.  Thus  in  Lyon  v.  Greenhow,  8  Times  L. 

Bank.  16  U.  C.  C.  P.  404.  Rep.  457,  a   lenant  covenanting   to  repair 

1.  To  Keep  in  Repair.  —  Burdett  v.  Withers,  7  drains  was  held  not  bound  to  pay  for  the  con- 
Ad.  &  El.  136,  34  E.  C.  L.  57;  Stultz  v.  Locke,  struction  of  a  new  drain  by  the  local  authorities 
47  Md.  562.  under  a  statute. 

2.  To  Keep  in  Good  or  Tenantable  Repair—  9.  What  Things  to  Be  Repaired. —  Allardice  v. 
England.  —  Cooke  v.  Cholmondeley,  4  Drew.  Disten,  11  U.  C.  C.  P.  278;  Beaufort  v.  Bates, 
326;  Proudfoot  v.  Hart,  25  Q.  B.  D.  42;  Payne  3  De  G.  F.  &  J.  381. 

v.  Haine,  16  M.  &  W.  541;  Doe  v.  Durnford,  2  Repairs  to  Roof  Excepted  —  Waterpipe.  —  A 

Cromp.  &  J.  667;  Woolcock  v.  Dew,  1  F.  &  F.  tenant  covenanting  to  do  all  repairs  except  to 

337-  the  roof  is  bound  to  repair  a  waterpipe  carrying 

Kentucky.  —  Brashear  v.  Chandler,  6  T.  B.  the  rain  from  ihe  roof.    Holland  v.  De  Gaspe, 

Mon.  (Ky.)  150.    Compare  West  v.  Hart,  7  J.  7  Montreal  Super.  Ct.  440. 

J.  Marsh.  (Ky.)  258.  10.  Mill  Wheel.  —  Openshaw  v.  Evans,  50  L. 

Mississippi.  —  Waddell  v.  De  Jet,  76  Miss.  T.  N.  S.  T.56. 

104-  11.  Pavement  of  Courtyard.—  Pyol  v.  St.  lohn, 

New  York.  —  Heinlze  v.  Erlacher,  (Marine  Cro.  Jac.  329. 

Ct.  Tr.  T.)  1  Ciiy  Ct.  (N.  Y  )  465.  12.  Green  v.  Eden,  2Thomp.  &  C.(N.  Y.)s82. 

3.  To  Put  in  Repair.  —  Belcher  v.  M'Intosh,  13.  Things  Not  Included  in  Demise.  —  Thus,  in 
8  C.  &  P.  720  34  E.  C.  L.  601;  Scott  v.  Haver-  the  lease  of  an  upper  story  of  a  building,  with 
straw  Clay,  etc.,  Co.,  (Supm.  Ct.  Gen.  T.)  16  a  covenant  by  the  tenant  to  repair,  the  tenant 
N.  Y.  Supp.  670,  affirmed  135  N.  Y.  141.  in  not  bound  to  repair  the  foundation  walls. 

4   Meyers  v.  Myrrell,  57  Ga.  516.  McCarthy  v.  Fagin,  42  Mo.  App.  619. 

5.  Meyers  v.  Myrrell,  57  Ga.  516.  14.  Buildings  Subsequently  Erected.  —  Stanlev 

6.  Repairs  Ordered  by  Civil  Authorities.—  v.  Towgood,  3  Bing.  N.  Cas.  4,  12  E.  C.  L.  12; 
Martinez  -'.  Thompson,  80  Tex.  568.  Douse  v.  Earle,  3  Lev.  264;  Brown  v.  Blunden, 

7.  Seymour  v.  Picus,  (C.  PI.  Gen.  T.)  9  Misc.  Skin.  121. 

(N.  Y.)  48.    See  also  Barnum  v.  Fitzpatrick,  15.  See  Cornish  v.  Cleife,  3  H.  &  C.  446. 

(C.  PI.  Gen.  T.)  19  N.  Y.  Supp.  385.  16.  Allardice  v.  Disten,  11  (J.  C.  C.  P.  278; 

A  covenant  by  the  tenant  to  repair  and  keep  Hudson  v.  Williams,  39  L.  T.  N.  S.  632;  White 
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the  covenant  so  as  to  include  only  buildings  subsequently  to  be  erected.1 

„  Conditional  Agreements  of  Tenant  to  Repair.  -  Quite  often  the  agreement  of 
the  tenant  to  repair  is  made  conditional  upon  the  performance  of  some  prior 
act  Dy  the  landlord,  and  in  such  a  case  no  liability  on  the  part  of  the  tenant 
to  repair  attaches  until  the  condition  precedent  has  been  performed  by  the 

lanSrt  First  Repairing.  -  Thus  where  the  tenant  agrees  to  keep  the  premises 
in  reoa ir  on  their  first  being  put  in  repair  by  the  landlord,  the  premises  must 
first  be  pu?  in  repair  by  the  landlord  before  any  liability  on  the  part  of  the 
tenant  to  repair  attaches.3  .  .  , 

Landlord  Furnishing  Material.  -  So  also  where  the  agreement  is  to  repair,  the 
maSSfor  repairs  to  be  furnished  by  the  landlord,  the  furnishing  o  materia 
by  the  landlord  is  a  condition  precedent  to  liability  on  the  part  of  the  tenant 

t0  Tve'nant  to  Repair  on  Notice.  -  Where  the  covenant  of  the  lessee  is  to  repair  on 
notice  from  the  landlord  to  do  so,  he  is  not  in  default  unless  notice  to  repair 
has  been  o-iven.5  The  lease  may,  however,  contain  two  separate  covenants, 
the  one  to  repair  generally  and  the  other  to  repair  on  notice,  and  the  former 
may  be  broken  though  no  notice  has  been  given.6 

ff  Exceptions  Contained  in  Tenant's  Agreement  to  Repair.  —  Because  ot  tne 
extraordinary  liability  which  the  tenant  incurred  by  reason  of  his  general  cove- 
nant to  repair,  it  became  common  at  an  early  date  to  except  from  his  cove- 
nant injuries  arising  from  certain  causes,'  and  at  the  present  time  the  most 
common  forms  of  exceptions  have  been  judicially  construed*  Where  the 
tenant  claims  that  the  injuries  to  the  premises  are  within  the  exception,  to  his 
covenant  to  repair,  the  burden  is  upon  him  to  prove  such  fact. 


v  Wakley,  26  Beav.  17;  Nouaille  v.  Flight.  7 
Beav.  521;  Naylor  v.  Collinge,  1  Taunt.  19. 

1.  Lane  v.  Norris,  1  Burr.  287. 

2  Performance  by  Landlord  of  Condition  Prece- 
dent.-Neale  v.  Ratcliff,  15  9-  B.  916.  69E. 
C.  L.  916;  Counter  v.  Macpherson,  5  Moo.  1  . 
C!  83-  Coward  v.  Gregory,  L.  R.  2  C  P.  153; 
Coombe  v.  Greene,  11  M.  &  W.  480.  See  also 
Hunt  v.  Bishop,  8  Exch.  675.  Compare  Can- 
nock v.  Jones,  3  Exch.  233. 

For  instances  of  covenants  held  absolute 
and  independent,  see  Handschy  v.  Sutton,  2S 
Ind  159-  Moyer  v.  Mitchell,  53  Md.  171. 

Covenant  to  Rebuild  Conditioned  on  Tenants 
Receipt  of  Insurance  Money.  —  Cumming  v. 
Barber,  99  N.  Car.  332. 

3.  Landlord  First  Repairing.  —  Slater  v.  Stone, 
Cro.  Jac.  645;  Neale  v.  Ratcliff,  15  Q-  B.  916, 
69  E.  C.  L.  916;  Coward  v.  Gregory,  L.  K.  2 
C.  P.  153. 

4  Landlord  to  Furnish  Materials.  —  Thomas 
v  Cadwallader,  Willes  496.  Compare  Muckle- 
stone  v.  Thomas,  Willes  146;  Cannock  v 
Jones,  3  Exch.  233;  Bristol  v.  Jones,  1  El.  & 
El  484,  102  E.  C.  L.  484;  Snell  v.  Snell,  4  B. 
&  C.  741-  10  E.  C.  L.  453-  ,  „  4 

Recovery  by  Tenant  of  Cost  of  Materials.— 
Where  the  landlord  covenants  to  furnish  ma- 
terials for  repairs  and  on  his  failure  to  do  so 
the  lessee  purchases  such  materials,  the  latter 
may  recover  their  cost  from  the  former. 
Wood  v.  Sharpless,  174  Pa.  St.  588.  See  also 
Tucker  v.  Linger,  21  Ch.  D.  18. 

5.  Repair  on  Notice  from  Landlord.  —  Horsetail 
v.  Testar,  7  Taunt.  3S5,  2  E.  C.  L.  3S5.  . 

A  covenant  by  a  subtenant  to  repair  is  not 
broken  by  a  failure  to  repair  after  notice  given 
by  the  original  lessor.    His  liability  to  repair 
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is  only  to  repair  after  notice  from  ihe  sublessor. 
Williams  v,  Williams,  30  L.  T.  N.  S.  638. 

6  Few  v.  Perkins,  L.  R.  2  Exch.  92;  Baylis 
v.  Le  Gros,  4  C.  B.  N.  S.  537,  93  E.  C.  L.  527; 
Wood  v.  Day,  7  Taunt.  646,  2  E.  C.  L.  040; 
Roe  v.  Paine,  2  Campb.  520;  Gregory  v.  Wil- 
son, 9  Hare  690. 

7.  Exception  Qualifying  Several  Covenants.  — 
See  Ball  v.  Wyeth,  8  Allen  (Mass.)  275;  Allen 
v  Culver,  3  Den.  (N.  Y.)  284.  Compare  Kling 
v.  Dress,  5  Robt.  (N.  Y.)  521. 

8.  Damage  by  Fire,  Wind,  or  Water  Excepted. 
—  In  Waddell  v.  De  Jet,  76  Miss.  104,  an  ex- 
ception as  to  "  damage  by  fire,  wind  and 
water  "  was  held  to  contemplate  extraordinary 
damage  by  fire,  wind,  or  water,  and  not  to 
include  damages  which  would  result  from  the 
general  wash  of  shore  property  and  ordinary 
rains  in  view  of  a  further  stipulation  by  the 
lessee  "  to  make  at  her  own  expense  all  nec- 
essary repairs,"  and  not  to  call  on  the  lessor 
for  repairs;  and  it  was  held  that  a  tenant  so 
covenanting  was  bound  to  make  repairs  nec- 
essary to  preserve  the  property  in  its  condition 
at  the  time  of  the  lease,  even  to  the  extent  of 
erecting  a  breakwater  to  prevent  injury  from 
waves,  the  property  being  situated  on  the 
SGcL^h  ore 

9~  Burden  of  Proof.— Peck  v.  Scoville  Mfg. 
Co.,  43  111.  App.  360.  See  also  Kelly  v.  Dully, 
(Pa.  1887)  11  All.  Rep.  244.  _ 

Where  the  exception  is  as  to  '  accidents  by 
fire  "  the  tenant,  after  showing  that  the  prop- 
erty was  destroyed  by  fire,  is  not  required  to 
show  the  cause  of  the  fire  (which  is  unknown 
to  him)  in  order  to  show  that  it  was  not  caused 
by  his  negligence.  Evans  v.  Skelton,  16  Can. 
Sup.  Ct.  637. 
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Wear  and  Tear.  —  The  term  "wear  and  tear"  undoubtedly  includes  the 
destruction  of  the  premises  to  some  extent,  that  is,  destruction  to  the  surface 
of  the  demised  building  by  friction  from  ordinary  use  and  deteriorations 
caused  by  the  operation  of  natural  causes.1  It  does  not,  however,  include 
the  total  or  partial  destruction  of  the  building  by  any  unexpected  catastrophe,* 
nor  does  it  include  injuries  to  the  property  through  the  negligent  care  or  use 
thereof  by  the  tenant.3 

inevitable  Casualty.  —  A  casualty  happening  against  the  will  of  the  tenant  and 
without  his  negligence  or  other  default  has  been  held  to  be  an  inevitable 
casualty.4  Such  an  exception,  however,  does  not  include  all  injuries  from  an 
external  cause.5 

Damages  by  Elements.  —  The  term  "damages  by  the  elements,"  in  an  excep- 
tion from  the  tenant's  covenant  to  repair,  has  been  held  to  include  destruction 
of  the  premises  by  fire  occurring  without  the  fault  or  negligence  of  the  lessee,6 
but  not  injuries  from  water  caused  by  the  negligence  of  a  stranger.7 

Acts  of  Providence.  —  Injuries  to  the  demised  premises  to  which  human  agency 
contributes  in  any  way  are  not  within  the  exception  of  damages  by  "acts  of 
Providence."  ** 

Sg.  Breach  of  Covenant  to  Repair.  —  To  make  material  alterations  in  the  prem- 
ises, such  as  the  cutting  of  new  doors,  etc.,  has  been  held  to  constitute  a 
breach  of  the  tenant's  covenant  to  repair  or  keep  the  premises  in  repair.9 

Time  of  Making  Repair.  —  Where  the  premises  are  out  of  repair  at  the  time  of 
the  letting  and  the  tenant  agrees  to  make  certain  repairs,  without  specifying 
the  time  within  which  the  repairs  are  to  be  made,  it  has  been  held  that  he  has 
until  the  termination  of  the  lease  to  make  the  required  repairs,  unless  there  is 
something  in  the  nature  of  the  repairs  which  requires  them  to  be  made 
sooner.1"    And  where  the  tenant  covenanted  "  forthwith  "  to  put  the  prem- 


1.  Wear  and  Tear.  —  Davies  v.  Davies,  57  L. 
J.  Ch.  1093;  Manchester  Bonded  Warehouse 
Co.  v.  Carr,  5  C.  P.  D.  507;  Crawford  v. 
Bugg,  12  Ont.  8;  Kling  v.  Dress,  5  Robt.  (N. 
Y.)  521. 

"'Ordinary  Wear  and  Tear'  would  include 
any  usual  detetioralion  from  the  use  of  the 
premises  in  the  lapse  of  time."  Waddell  v. 
De  Jet,  76  Miss.  104. 

Question  for  Jury.  —  Where  the  condition  of 
the  premises  at  the  time  of  the  letling  and  at 
the  end  of  the  term  was  shown,  the  question 
whether  the  deteriorations  were  caused  by 
"  reasonable  use  and  wear  thereof  as  a  public 
school  "  was  held  to  be  for  the  jury.  Mc- 
Gregor v.  Board  of  Education,  107  N.  Y.  511. 

2.  Destruction  of  Building  by  Accident.  —  Man- 
chesi  er  Bonded  Warehouse  Co.  v.  Carr,  5  C.  P. 
D.  507;  Armslrong  v.  Maybee,  17  Wash.  24' 
61  Am.  St.  Rep.  898. 

Fall  of  Building  from  Inherent  Defect  —  Held 
Within  the  Exception.  —  Hess  v.  Newcomer,  7 
Md.  325.  See  to  the  same  effect  MachenV 
Hooper,  73  MJ.  342. 

3.  Injuries  Through  Negligence  of  Tenant.  — 
Thompson  v.  Cummings,  39  Mo.  App.  537. 

4.  Inevitable  Casualty —  Fire.  —  Hodgson  v. 
Dexter,  1  Cranch  (C.  C.)  109,  12  Fed.  Cas.  No! 
6,565.  See  also  Kelly  v.  Duffv,  (Pa.  1887)  ii 
All.  Rep.  244;  Howeth  v.  Anderson,  25  Tex 
557- 

5.  Not  All  Injuries  from  External  Causes  Inevit- 
able.—In  Peck  v.  Scoville  Mfg.  Co.,  43  111. 
App.  360,  it  was  held  that  a  tenant  covenant 
ing  to  repair  except  as  to  damages  caused  by 
inevitable  accident  was  bound  to  repair  a 
plate-glass  window  in  a  store  front,  broken  by 


a  stone  accidentally  kicked  against  it  by  a 
passing  horse.  This  decision  was  based  on 
the  ground  that  the  accident  could  have  been 
prevented  by  protecting  the  window  with  a 
wire  netting. 

6.  Damages  by  Elements  —  Fire.— Van  Wormer 
v.  Crane,  51  Mich.  363,  47  Am.  Rep.  582.  See 
also  Armstrong  v.  Maybee,  17  Wash.  24,  61 
Am.  St.  Rep.  898. 

7.  Water  Bursting  from  Reservoir.  —  Polack 
v.  Pioche,  35  Cal.  416,  95  Am.  Dec.  115. 

8.  Polack  v.  Pioche,  35  Cal.  416,  95  Am.  Dec. 
"5- 

9.  Alterations  in  Premises.  —  Gauge  v.  Lock- 
wood,  2  F.  &  F.  115;  Doe  v.  Jackson,  2  Stark. 
293,  3  E.  C.  L.  415.  See  also  Bargnis  v.  Ed- 
wards, 2  F.  &  F.  in.  Compare  Doe  v.  Jones, 
4  B.  &  Ad.  126,  24  E.  C.  L.  37.  See  also  the 
other  subdivisions  of  this  section. 

A  covenant  by  a  lessee  that  he  will,  during 
the  term,  repair,  uphold,  support,  and  main- 
tain the  brick  wall  belonging  to  the  demised 
premises  is  broken  if  the  lessee,  during  the 
term,  pulls  down  a  brick  wall  which  divides 
the  courtyard  at  the  front  of  the  house  from 
another  yard  at  the  side  of  a  house.  Doe  v. 
Bird,  6  C.  &  P.  195,  25  E.  C.  L.  352. 

Removal  of  Fixtures.  —  The  mere  removal  and 
sale  by  a  tenant,  during  the  term,  of  fixiures 
which  he  does  not  immediately  replace,  but 
which  can  be  readily  replaced  before  the  end 
of  the  term,  is  not  of  itself  a  breach  of  his 
covenant  to  repair  and  uphold  the  demised 
premises.  Davis  v.  Burrell,  10  C.  B.  821,  70 
E.  C.  L.  821. 

10.  Time  of  Making  Repairs.  —  Dennison  v. 
Read,  3  Dana  (Ky.)  5S6;  Colhoun  v.  Wilscn, 
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ises  in  repair  it  was  held  that  he  had  a  reasonable  time  within  which  to  do  the 
work.1 

Forfeiture  for  Nonrepair.  —  Forfeiture  of  the  term  for  failure  of  the  tenant  to 
repair  is  discussed  elsewhere  in  this  title.* 

hh  By  and  Against  Whom  Agreement  Enforceable  —  ^)  Against  Whom  Enforceable— 
Assignee.  —  A  covenant  on  the  part  of  the  tenant  binding  himself,  his  assigns, 
etc.,  to  repair,  runs  with  the  term  and  is  binding  upon  the  assignee  of  the 
term.3  The  assignee  may,  however,  reassign  the  term  and  escape  liability  for 
breaches  of  the  covenant  after  such  reassignment."1  But  the  lessee  cannot 
assign  the  lease  without  the  assent  of  the  lessor  and  escape  further  liability 
on  his  express  covenant  to  repair.5  A  person  who  acquires  the  estate  of  the 
lessee  by  adverse  possession  does  not  become  his  assignee  so  as  to  render  him 
liable  upon  the  lessee's  covenant  to  repair.6 

Sublessee.  —  The  covenant  of  the  tenant  to  repair  does  not  impose  any  per- 
sonal liability  upon  a  sublessee;7  though  of  course  the  term  of  the  sublessee 
may  be  terminated  by  a  forfeiture  of  the  term  of  the  lessee  for  nonrepair.8 

Representatives  of  Lessee.  —  The  covenant  of  the  lessee  to  repair  imposes  upon 
him  a  personal  liability  which  is  enforceable  against  his  executors  or  adminis- 
trators. In  case  of  a  lease  to  joint  lessees  with  a  joint  covenant  by  them  to 
repair,  upon  the  death  of  one  of  them  no  liability  survives  against  his  executors 
or  administrators  which  could  be  enforced  in  the  absence  of  statute  in  a  joint 
action  against  the  surviving  tenant  and  the  personal  representatives  of  the 
deceased  tenant." 

(66)  By  Whom  Enforceable.  —  The  benefit  of  the  tenant's  covenant  to  repair 
follows  the  reversion  and  may  be  enforced  by  the  grantee  of  the  reversion.10 
The  benefit  of  a  covenant  to  repair  in  a  joint  demise  by  tenants  in  common 
runs  with  the  entire  reversion  only,  and  all  the  tenants  in  common  or  their 
assignees  must  join  in  suing  for  a  breach.11 

Covenant  Broken  Before  Assignment  of  Reversion.  —  The  assignee  of  the  reversion 
cannot  recover  damages  for  breach  of  the  lessee's  covenant  to  repair  commit- 
ted before  the  assignment  of  the  reversion.12 

Bond  for  Title.  —  A  bond  for  title  by  the  lessor  does  not  convey  the  legal 
estate  and  the  benefit  of  the  tenant's  covenant  to  repair  so  as  to  prevent  the 
lessor  from  suing  for  a  subsequent  breach  of  the  covenant.13  _ 

Lease  by  Joint  Tenants.  —  In  the  case  of  a  lease  by  joint  tenants,  all  must  join 

27Gratt.  (Va.)630.  See  also  Palethorp  v.  Berg-  such  personalty  in  repair  does  not  as  regards 
ner  52  Pa.  St."  149;  Castle  v.  Rohan,  9  U.  C.  the  personalty,  run  with  the  leasehold  estate, 
q  b  400  so  as  to  bind  the  assignee.    Williams  v.  Earle, 

1.  Hot  v.  Sutton,  9  C.  &  P.  706,  38  E.  C.  L.      L.  R.  3  Q.  B.  739. 

2qg  4.  Crawford  v.  Bugg,  12  Ont.  8. 

2.  See  infra,  this  title,  Forfeiture.  5.  Pasteur  v.  Jones,  Conf.  Rep.  (1  N.  Car.) 

3.  Assignee  of  Leasehold  Estate.  —  Williams      194,  2  Hay  w.  (3  N.  Car.)  215. 

v    Earle    L  R.  3  O.  B.  739;    Wakefield  v.  6.  See  Tichborne  v.  Weir.  67  L.  T.  N.  b.  735. 

Brown  9  Q.  B.  209,^58  E.  C.  L.  209;  Badeley  7.  Goddard  v.  Keate,  1  Vem.  87. 

v  Vigiirs,  4  El.  &  Bl.  71,  82  E.  C.  L.  71;  Beale  8.  See  infra,  this  title,  Forfeiture. 

v.  Sanders,  3  Bing.  N.  Cas.  850,  32  E.  C.  L.  9.  White  v.  Tyndall,  13  App.  Cas  263.  See 

354-  Perry  v  Bank  of  Upper  Canada,  16  U.  C.  the  title  Debts  of  Decedents,  vol.  8,  p.  icOj, 

C.  P.  404.    See  also  the  title  Leases,  post.  for  a  full  discussion  of  what  action  survives 

Lessee's  Executors  After  Entry.  —  An  executor  against  the  esute  of  a  debtor, 

of  a  lessee  cannot,  after  entering,  limit  his  10.  Grantee  of  Reversion.— Badeley  v.  Vigurs, 

liability  under  the  testator's  covenant  to  repair.  4  El.  &  Bl.  71,  82  E.  C.  L.  71;  Sampson?'. 

Rendall  v.  Andreae,  61  L.  J.  Q.  B.  630.  Easterby,  9  B.  &  C.   505.  17  E.  C  I.  42h, 

In  Read  f.  Tenterden,  4Tyrw.  111,  the  court  Martyn  v.  Williams,  1  H.  &  JN.  817!  uyer  v. 

was  of  the  ooinion  that  an  offer  by  an  executor  Ashton,  2  Dowl.  &  R.  19. 

to  a  lessor  to  surrender  to  him  a  lease  granted  11.  Thompson  v.  Hakewill,  19       fc>.  N.  3. 

to  his  testator  was  an  answer  to  an  action  of  713,  115  E.  C.  L.  713.  _ 

covenant  against  him  as  assignee,  for  breach  12.  Covenant  Broken  Before  Assignment  ot  Ke- 

of  a  covenant  to  repair,  as  to  all  breaches  version.  —  Johnson  v.  St.  Peter   4  Ad-^ 

occurring  after  that  offer.  520,  31  E.  C  L.  121;  Shelby  v.  Hearne,  6  Yerg. 

Personalty  Demised  with   Premises.  —  Where  (Tenn.)  512. 

personalty  is  demised  with  the  premises,  the  _  13.  Bound  by  Lessor  for  Title.— Patton  v.  Kob- 

covenant  of  the  lessee  to  keep  the  premises  and  inson.  I  Bibb  (Ky.)  285. 
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in  an  action  to  recover  on  the  lessee's  covenant  to  repair,  though  such  cove- 
nant is  expressed  to  be  made  with  them  jointly  and  severally.1 

Personal  Representative  of  Lessor.  —  The  executor  or  administrator  of  the  lessor 
may  recover  for  the  breach  of  the  lessee's  covenant  to  repair  committed  during 
the  life  of  the  lessor.* 

it.  Damages  —  (oa)  Action  Brought  During  Continuance  of  Term  - —  Nominal  or  Substantial 

Damages.  —  In  an  early  case  in  England  it  was  held  that  when  an  action  for 
breach  of  the  tenant's  covenant  to  keep  the  premises  in  repair  is  brought 
before  the  termination  of  the  lease,  the  landlord  is  entitled  to  recover  nominal 
damages  only.3  In  the  later  cases,  however,  the  courts  have  recognized  the 
right  of  the  landlord  in  such  an  action  to  recover  substantial  damages.4 

Measure  of  Damages.  —  Where  the  action  is  brought  by  the  lessor  before  the 
expiration  of  the  term,  the  measure  of  damages  is,  as  a  general  rule,  the 
amount  by  which  the  market  value  of  the  reversion  is  damaged  by  the  ten- 
ant's failure  to  perform  his  covenant,  and  not  the  amount  which  it  would  cost 
to  put  the  premises  in  the  required  state  of  repair,5  though  in  some  cases  the 
landlord  has  been  allowed  to  recover  the  cost  of  putting  the  premises  in 
repair,  irrespective  of  the  fact  that  the  term  had  not  expired.6 

Cost  of  Repairs  Made  by  Landlord.  —  Where  the  premises  become  out  of  repair  and 
the  tenant  refuses  to  repair  in  compliance  with  his  covenant  to  do  so,  the  land- 
lord, on  making  the  repairs  himself,  may  recover  their  cost  from  the  tenant.7 

Mitigating  Damages  by  Making  Repairs  After  Action  Brought.  —  After  an  action  has 
been  brought  during  the  term  to  recover  damages  for  failure  to  keep  the  prem- 
ises in  repair,  the  tenant  may  make  the  required  repairs  and  reduce  the 
amount  of  damages  otherwise  recoverable.  The  subsequent  making  of  the 
repairs  will  not,  however,  prevent  the  recovery  of  nominal  damages.8 

(bb)  Action  Brought  After  Expiration  of  Term.  —  Where  the  action  is  brought  after 

the  expiration  of  the  term,  the  measure  of  damages  is  the  cost  of  putting  the 
premises  in  the  required  state  of  repair,  even  though  the  repairs  have  not  been 
made  by  the  landlord  and  he  does  not  intend  to  make  them.9    Where  the 


1.  Calvert  v.  Bradley,  16  How.  (U.  S.)  580. 

2.  Ricketts  v.  Weaver,  12  M.  &  W.  718; 
Raymond  v.  Filch,  2  C.  M.  &  R.  588. 

Lease  by  Life  Tenant.  —  The  executor  of  a  life 
tenant  may  recover  for  breach  of  a  covenant 
to  repair  committed  by  the  lessee  in  the  life- 
time of  his  testator,  without  averring  a  dam- 
age to  his  personal  estate.  Ricketts?'.  Weaver, 
12  M.  &  W.  718. 

3.  Henderson  v.  Thorne,  (1893)  2  Q.  B.  164. 

4.  Substantial  Damages  Recoverable.  —  Doe  v. 
Rowlands,  9  C.  &  P.  734,  38  E.  C.  L.  310;  Bell 
v.  Hayden,  9  Ir.  C.  L.  301;  Perry  v.  Bank  of 
Upper  Canada,  r6  U.  C.  C.  P.  404;  Atkinson 
v.  Beard,  11  U.  C.  C.  P.  245. 

Equitable  Relief  Against  Judgment.  —  Where 
a  judgment  against  a  tenant  for  failure  to  keep 
the  premises  in  a  proper  state  of  repair  is  re- 
covered during  the  term,  a  court  of  equity  will 
not  grant  relief  against  such  judgment  by 
decreeing  that  the  amount  recovered  be  laid 
out  in  the  repair  of  the  premises.  Barker  v. 
Holder,  1  Vern.  316. 

5.  Injury  to  Reversion.  —  Smith  v.  Peat,  9 
Exch.  161;  Doe  v.  Rowlands,  9  C.  &  P.  734, 
38  E.  C.  L.  310;  Mills  v.  Guardians  of  Poor,' 
L.  R.  8  C.  P.  79;  Henderson  v.  Thorn,  (1893) 
2  Q.  B.  164;  Turners.  Lamb,  14  M.  &  W.  412; 
Perry  v.  Bank  of  Upper  Canada,  iC  U.  C.  C. 
P.  404;  Atkinson  v.  Beard,  11  U.  C.  C.  P.  245; 
Fagan  v.  Whitcomb,  4  Tex.  App.  Civ.  Cas., 
§  27.  See  also  Conquest  v.  Ebbetts,  (1896)  A. 
C.  490,  affirming  (1895)  2  Ch.  377. 


6.  Cost  of  Putting  Premises  in  Repair.  —  Vivian 
v.  Champion,  2  Ld.  Ravm.  1125,  1  Salk.  141 ; 
Webster  v.  Nosser,  2  Daly  (N.  Y.)  186.  See 
also  Nixon  v.  Denham,  1  Ir.  L.  100,  I  Jebb  & 
S.  416;  Metge  v.  Kavanac:h,  Ir.  R.  11  C.  L.  431. 

7.  Cost  of  Repairs  by  Landlord.— Hull  v.  Burns, 
(N.  Y.  City  Ct.  Gen.  T.)  17  Abb.  N.  Cas.  (N. 
Y.)3i7;  Seymour  v.  Picus,  (C.  PI.  Gen.  T.)  9 
Misc.  (N.  Y.)  48;  Martinez  v.  Thompson,  So 
Tex.  568.  See  also  Dipple  v.  Douglas,  14  Ind. 
535;  Scott  v.  Montells,  109  N.  Y.  1;  Hatch  v. 
Wolfe,  (C.  PI.  Gen.  T.)  1  Abb.  Pr.  N.  S.  (N. 
Y.)  77.  Compare  Williams  v.  Williams  L.  R. 
9  C.  P.  659. 

8.  Repairs  by  Tenant  After  Action  Brought.  — 
Morony  v.  Ferguson,  Ir.  R.  8  C.  L.  551. 

9.  Action  Brought  After  Transaction  of  Lease  — 
Cost  of  Repairs. —  Penley  v.  Watts,  7  M.  &  W. 
601;  Whitham  v.  Kershaw,  16  Q.  B.  D.  613; 
Joyner  v.  Weeks,  (1891)2  Q.  B.  31;  Rawlings 
v.  Morgan,  18  C.  B.  N.  S.  776,  114  E.  C.  L. 
776;  Inderwick  v.  Leech,  1  Cab.  &  El.  412; 
Morgan  v.  Hardy,  17  Q.  B.  D.  770;  Davies  v. 
Underwood,  2  H.  &  N.  570;  Clow  v.  Brogden, 
2  M.  &  G.  39,  40  E.  C.  L.  250;  Scott  v.  Haver- 
straw  Clay,  etc.,  Co.,  62  Hun  (N.  Y.)  620,  16 
N.  Y.  Supp.  670.  See  also  Ferguson  v.  Fem- 
ster,  1  Bailey  L.  (S.  Car.)  516. 

Effect  of  Reletting  by  Landlord.  —  The  fact 
that  after  the  expiration  of  the  lease  the  land- 
lord relets  the  premises  to  another  tenant,  who 
covenants  to  repair  and  rebuild  the  premises, 
does  not  affect  the  landlord's  right  to  recover 
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tenant  pulled  down  buildings  which  he  allowed  to  become  ruinous,  the  land- 
lord was  allowed  to  recover  their  value  in  the  state  of  repair  in  which  they 
should  have  been  kept,  without  regard  to  the  result  of  their  removal  upon  the 
general  value  of  the  demised  premises.1 

Loss  of  TJse  of  Premises  During  Repair.  —  It  has  been  held  that  the  landlord  may 
recover,  in  addition  to  the  cost  of  putting  the  premises  in  repair,  the  value  of 
the  use  of  the  premises  during  the  time  after  the  termination  of  the  lease 
necessary  to  make  the  repairs.3  .  ,    .  „ 

Buildings  Accidentally  Destroyed.  —  Where  the  buildings  are  accidentally 
destroyed  the  measure  of  damages  seems  to  be  their  value  in  the  condition  of 
repair  in  which  they  should  have  been  maintained  by  the  tenant,  and  not  the 
total  cost  of  rebuilding. 3  ' 

Former  Recovery.  —  Where  during  the  currency  of  the  lease  the  landlord 
recovers  damages  for  breach  of  the  tenant's  covenant  to  keep  the  premises  in 
repair,  and  after  the  expiration  of  the  term  sues  upon  the  tenant's  covenant 
to  leave  the  premises  in  repair,  the  amount  of  the  former  recovery  is  to  be 
taken- into  consideration  in  estimating  the  damages  in  the  second  action.4 

Liquidated  Damages.  —  The  parties  may,  by  the  terms  of  the  lease,  stipulate 
for  the  payment  of  liquidated  damages  on  the  failure  of  the  lessee  to  return 
the  property  in  the  required  state  of  repair.5 

{(c)  covenant  by  Sublessee. —The  covenant  of  a  sublessee  to  repair,  though  in 
the  same  terms  as  that  of  the  sublessor,  is  not  equivalent  to  a  covenant  to  indem- 
nify the  sublessor  from  any  liability  which  he  may  incur  upon  his  covenant. 
The  measure  of  damages  for  breach  of  the  sublessee's  covenant  seems  to  be 
the  cost  of  putting  the  premises  in  the  state  of  repair  in  which  he  should  have 
maintained  and  left  them;7  and  therefore  the  sublessee  is  not  liable  to  the 
sublessor  for  the  costs  of  an  action  brought  by  the  original  lessor  against  the 
sublessor  for  breach  of  his  covenant,8  nor  can  the  sublessor,  in  case  his  rever- 
sion is  forfeited  by  reason  of  the  sublessee's  failure  to  perform  his  agreement 
to  repair,  recover  the  value  of  his  reversion. 

b  To  Third  Persons  — (i)  /;/  General.  —  The  liability  of  a  tenant  to 
third  persons  for  injuries  caused  by  the  nonrepair  of  the  demised  premises  is 
the  same  as  that  of  any  other  occupant  of  lands.  If  he  maintains  the  premises 
in  a  condition  dangerous  to  the  public,  he  is  liable  to  third  persons  injured 

from  the  first  lessee  the  cost  of  putting  the      be  considered  as  liquidated  damages  or  a  pen- 

memises  in  the  state  of  repair  in  which  they     alty,  see  the  title  Liquidated  Damages 

shou Id  have  been  f  Joyner*.  Weeks,  (189/)  6.  Covenant  by  Sublessee  -  Penley  v.  W  atts 
should  have  D  j  y  ^  ^        M_  &  w  ^  HaH      c  g      8  s6 

r  R  N  S  776  iia.  E  C  L  776  n  Jur.  N.  S.  E.  C.  L.  598;  Smith  v.  Coe,  I  Sweeny  (N  Y  ) 
C.  B.  N.  b.  lib,  114  1_.  770,      j  ^    ComJar£  Conquest  „.  Ebbetts,  (1896)  A. 

5  Alterations. -The  fact  that  the  landlord  is  C  .490,  affirming  (1895)  2  Ch.  377- 

effecting  material  alterations  in  the  premises  7.  Penley  v.  Watts,  7  M.  &  W  601     See  also 

is  immaterial     Indervvick  v.  Leech,  1  Cab.  &  Beattie  v.  Quirey,  Ir.  R  10  CI.  516- 

1,  immaterial.    inuerwiL*.  8.  Costs  of  Action  by  Original  Leasor.  —  Penley 

LWoolcock  v.  Dew,  iF.&F.  337-    Seealso  v.  Watts,  jU,  &  W   601;  Walker *  H  atton 

Whitham  v.  Kershaw,  16  Q.  B.  D.  613.  10  M.  &  W    249.    S ee  also  S hor  '■ 

2.  Loss  of  Use  of  Premises  Pending  Repairs.-  way,  11  Ad.  &  El  a8,  39  E.  C.  L.  17    linda  1 

Woods"   Pope  1  Bing.  N.  Cas.  467,  27  E.  C.  v.  Bell,  11  M.  &  W.  228^   Compare  Neale  v 

L  459.    See  also  Birch      Clifford;  8  Times  L.  Wyllie,  3  B.  K.  533,  10  E.  C  L.  172,  5  Dowl. 

Rpn  TOT-  Hoover's  Case,  3  Ct.  CI.  308.  &  R.  442. 

3P-Buudings  Destroyed.  -  Yates  v.  Dunster.  n         If,  however,  the  covenant  of  the  sublessee  s 

p  ;h  ,V  to  indemnify  the  sublessor  against  all  liability 

~  4.  Damages  Recovered  in  Former  Action.-Hen-  upon  his  covenants,  cos,s|°ff7hpac"°ni;s^er?; 

derson  v  Thorne  (1803)  2  O.  B.  164.    Seealso  sary  to  settle  the  amount  of  the  sublessor  s 

Perry  *   Bank  of  Upper  Canada,  16  U.  C.  C.  liability  upon  his  covenants  may  be  recovered 

P  404  from  the  sublessee,  but  not  otherwise.  Smith 

5  Liauidated    Damages.  —  Elphinslone     v.  v.  Howell,  6  Exch.  730. 
Monkland    Iron     etc     Co.,    11    App.   Cas.        See  the  title  Indemnity  Contracts,  vol. 16, 
Monuiana    iron,    etc.,    v-u.,            lF  ^  for  a  general  discussion  of  the  question 

33For  a  discussion  of  the  question  whether  a     of  darnages  recoverable  under  an  indemnity 
sum  the  payment  of  which  is  stipulated  is  to     contract.  v,rTIT 
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thereby,  irrespective  of  the  question  of  the  liability  of  the  landlord.1  Where 
the  dangerous  condition  of  the  premises  existed  at  the  time  of  the  letting, 
the  lessee  does  not,  merely  by  accepting  the  lease,  become  liable  for  injuries 
to  a  third  person  therefrom.  To  render  him  liable  in  such  a  case  it  must  be 
shown  either  that  he  had  notice  of  the  dangerous  condition  of  the  premises,  or 
that  in  the  time  which  had  elapsed  he  could,  by  the  exercise  of  proper  care, 
have  obtained  such  knowledge.2 

Removal  of  Ice  ana  Snow  from  Roof.  —  It  is  the  duty  of  the  tenant  to  remove  the 
ice  and  snow  from  the  roof  of  a  demised  building  adjacent  to  the  sidewalk, 
and  on  his  failure  to  do  so  he  becomes  liable  to  passers-by  injured  by  the  fall 
of  the  ice  or  snow.3 

Defective  Sidewalks.  —  So  also  the  tenant  is  liable  to  third  persons  for  injuries 
caused  by  his  failure  to  keep  the  sidewalk  abutting  upon  the  demised  premises 
in  repair,4  or  by  his  negligence  or  that  of  his  servants  in  leaving  open  a  coal- 
hole in  the  sidewalk. 5 

(2)  Negligent  Use  of  Premises.  —  The  lessee  is,  of  course,  liable  to  third 
persons  for  injuries  from  his  negligent  use  of  the  premises.6  This  ride  also 
applies  fully  where  one  tenant  of  a  building  is  injured  through  the  negligence 
of  another  tenant  of  the  same  building  in  the  use  or  management  of  the  prem- 
ises demised  to  the  latter. 7  In  any  case,  however,  the  liability  of  the  tenant 
depends  upon  the  question  whether  he  was  or  was  not  negligent.8 

Negligent  Use  of  Waterworks.  —  The  question  as  to  the  liability  of  an  upper 
tenant  to  a  lower  tenant  of  the  same  building  has  arisen  in  several  cases  where 
the  lower  tenant  has  been  injured  by  the  negligent  use  by  an  upper  tenant  of 
the  waterworks  in  the  building.9 

(3)  To  Licensees  of  Tenant.  —  The  tenant  is  under  the  same  obligation  to 
use  reasonable  diligence  to  protect  from  injury  persons  coming  upon  the 
premises  at  his  invitation  as  though  he  were  the  owner  of  the  fee,  and  is  liable 
to  such  third  persons  for  injuries  due  to  his  want  of  care  in  this  respect.10 

1.  Liability  of  Tenant  to  Third  Persons  — Eng-  Dufaux  v.  Roy,  14  Rev.  Leg.  511 ;  Deutsch  v. 

land.  —  Tarry  v.  Ashton,  1  Q.  B.  D.  314;  Reg.  Abeles,  15  Mo.  App.  398. 

v.  Watson,  2  Ld.  Raym.  856.  7.  Tenants  of  Parts  of  Same  Building.  —  Stapen- 

Canada.  —  Brisson  v.  Renaud,  4  Montreal  horst  v.  American  Mfg.  Co.,  36  N.  Y.  Super. 

Super.  Ci.  88.  Ct.    392;   Brunswick- BalkeCollender  Co.  v. 

United  Slates.  —  Parrott  v.  Rarney,  1  Sawy.  Rees.  69  Wis.  442,  2  Am.  St.  Rep.  748,  in 

(U  S.)  423,  18  .Fed.  Cas.  No.  10,773.  which  latter  case  the  tenant  of  an  upper  floor 

Indiana.  —  Baynes    v.    Chastain,    68    Ind.  was  held  liable  for  injuries  10  a  tenant  of  a 

376.  lower  floor,  caused  by  the  former's  negligently 

Kansas.  —  De  Tarr  v.  Ferd  Heim  Brewing  overloading  the  floors  of  his  portion  of  the 

Co.,  (Kan.  1900)  61  Pac.  Rep.  689.  building. 

New  York.  — Odell  v.  Solomon,  99  N.  Y.  635;  8.  Parrott  v.  Barney,  I  Sawy.  (U.  S.)  423. 

Irvin  v.  Fowler,  5  Robt.  (N.  Y  )  482.  9.  Negligent  Use  of  Waterworks.  —  Simonton 

Combare  Gtiffhh  v.  Lewis,  17  Mo.  App.  605.  v.  Loring,  68  Me.  164,  28  Am.  Rep.  29  (injury 

2.  Defects  Existing  at  Time  of  Letting.  —  Tim-  caused  by  negligence  of  upper  tenant's  serv- 
lin  v.  Standard  Oil  Co..  126  N.  Y.  514,  22  Am.  ant);  Rosenfield  v.  Arrol,  44  Minn.  395,  20 
St.  Rep.  845,  where  this  rule  was  announced  Am.  St.  Rep.  584;  Moore  v.  Goedel,  34  N.  Y. 
as  regards  the  liability  of  the  tenant  to  a  third  527:  Slater  v.  Adler,  (C.  PI.  Gen.  T.)  8  Misc. 
person  for  injuries  from  the  fall  of  thi  wall  of  (N.  Y.)  310;  Simon-Reigel  Cigar  Co.  v.  Gordon 
the  demised  building.  See  also  Ahern  v.  Burnham  Battery  Co.,  (Supm.  Ct.  App.  T.)  20 
Steele,  115  N.  Y.  204,  12  Am.  St.  Rep  778.  Misc.  (N.  Y.)  598. 

3.  Duty  of  Tenant  to  Remove  Snow  from  Roof.  10.  Licensee  of  Tenant—  United  States.  —  Ben- 
—  Hudson  z/.  Russell,  18  Rev.  Leg.  134;  Hud-  nett  v.  Louisville,  etc.,  R.  Co.,  102  U.  S.  577. 
son  v.  Bivnes,  32  L.  C.  Jur.  120.  Illinois.  —  Chicago  v.  O'Brennan,  65  111.  160. 

4.  Defective  Sidewalks.  —  Boston  v.  Worthing-  Indiana.  —  Purcell  v.  English,  86  Ind.  34, 
ton,  10  Gray  (Mass.)  496,  71  Am.  Dec.  678;  44  Am.  Rep.  255. 

Lowell  v.  Spaulding,  4  Cush  (Mass.)  277,  50  Maine.  —  Abbott  v.  Jackson,  84  Me.  449. 

Am.  Dec.  775;  Buesching  v.  St.  Louis  Gas  Massachusetts.  —  Mellen  v.  Morrill,  126  Mass. 

Light  Co.,  73  Mo.  219,  39  Am.  Rep.  503;  Irvine  545,  30  Am.  Rep.  695;   Kent  v.  Todd,  144 

v.  Wood,  51  N.  Y.  224,  10  Am.  Rep,  603,  affirm-  Mass.  478. 

ing  5  Robt.  (N.  Y )  482.    See  also  the  title  Missouri.  —  Welch   v.  McAllister,   15  Mo. 

Streets  and  Sidewalks.  App.  492. 

5.  Stewarts.  Putnam,  127  Mass.  403.  Ohio.  —  Shindelbeck  v.  Moon,  32  Ohio  St. 

6.  Negligent  Use  of  Premises  by  Tenant.  —  264.  30  Am.  Rep.  584. 
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And  this  is  true  though  as  between  the  landlord  and  the  tenant  the  former 
was  bound  to  keep  the  premises  in  repair.1  The  liability  of  the  tenant  for 
injuries  to  one  upon  the  premises  at  his  invitation  depends  of  course  upon  the 
question  whether  he  was  negligent.2 

(4)  Nuisances.  —  The  tenant  is  liable  for  nuisances  maintained  upon  the 
premises,3  though  it  has  been  held  that  where  the  nuisance  consists  of  a  struc- 
ture which  existed  at  the  time  of  the  creation  of  an  estate  for  years,  and  the 
lessee  does  nothing  except  to  maintain  and  use  the  demised  premises  in  the 
condition  in  which  he  received  them,  a  person  who  suffers  from  the  nuisance 
must  look  to  the  landlord,  and  not  to  the  tenant,  for  redress.1  This  rule  does 
not  apply,  however,  when  the  lease  is  for  such  a  long  term  of  years  that  the 
lessee  is  practically  the  owner  of  the  fee.5 

Effect  of  Surrender.  —  It  has  been  held  that  where  a  tenant  erects  a  dangerous 
structure  upon  the  demised  premises  he  is  liable  for  injuries  therefrom  to  a 
passer-by  upon  the  street,  though  at  the  time  of  the  injury  the  tenant  had  sur- 
rendered the  premises  to  his  landlord.6 

(5)  Effect  of  Tenant's  Agreement  to  Repair.  —  The  liability  of  the  tenant  by 
reason  of  his  express  agreement  to  repair  is  to  his  lessor  alone,  and  does  not 
extend  to  third  persons.7 

3.  Merger  in  Written  Lease  of  Oral  Agreement  to  Repair.  —  The  general  rule 
that  parol  evidence  of  a  contemporaneous  oral  agreement  is  inadmissible  to 
vary  the  terms  of  a  written  instrument  8  has  been  applied  in  regard  to  a  parol 
agreement  by  the  landlord  to  keep  the  premises  in  repair,  and  it  has  been  held 
that  when  the  written  lease  is  silent  as  to  the  obligation  of  the  landlord  to 
keep  the  premises  in  repair,  or  provides  that  the  tenant  shall  make  the  repairs, 
parol  evidence  of  an  agreement  by  the  landlord  to  keep  the  premises  in  repair 
is  inadmissible.9  It  is,  however,  only  such  matters  as  concern  a  subject 
embraced  in  and  covered  by  the  terms  of  the  lease  that  must  be  incorporated 
in  it,  and  that  are  deemed  waived  if  not  so  incorporated,  although  they  may 
have  been  the  subject  of  prior  negotiation  and  prior  agreement  between  the 
parties;10  and  it  has  been  held  that  an  agreement  by  the  landlord  to  put 
the  premises  in  repair  prior  to  the  beginning  of  the  term  was  collateral  to 
the  written  lease  and  could  be  proved  and  enforced  although  not  reduced  to 
writing  nor  incorporated  in  the  lease.11 

1.  Thus,  in  Leonard  v.  Decker,  22  Fed.  Rep.        8.  See  the  title  Parol  Evidence. 

741,  the  lessee  of  a  wharf  was  held  liable  for  9.  Alabama.  —  Murphy  v.  Farley,  (Ala.  1900; 

injuries  to  a  vessel  caused  by  the  defective  27  So.  Rep.  442. 

condition  of  the  wharf,  though  the  landlord  Indiana.  —  Diven  v.  Johnson,  "7  Ind.  512. 

was  under  obligation  as  between  himself  and  Montana.  —  York  v.  Steward,  21  Monl.  515- 

the  lessee  to  keep  the  wharf  in  repair.  New  York.  -  Hartford,  etc.,  Steamboat  Co 

2.  Harris  v.  Perry,  89  N.  Y.  308.  v.  New  York  78  N  Y  I ;  Nicoll :  v.  Burke.  ,8 

3.  Nuisances  Maintained  by  Tenant.  -  Jenkins  N.  Y.  581;  Pfaff  v.  Reddick,  (C  P  .  Gen.  1 .)  9 
v.  Jackson,  40  Ch.  D.  71;  Cook  v.  Montagu,  Misc.  (N.  Y.)  472;  Cleves 1  *.  Wmoughby ,  7 
L.  R.  7  Q.  B  418;  Gebhardt*.  Saunders,  (1892)  Hill  (N.  Y.)  83;  Ely  v.  Fahy  79  Hun  (N  Y  ) 
2  Q.  B.  452:  Boston  v.  Worthington,  10. Gray  65;  Ramsay  v.  W  ilkie,  (C.  1  1.  Gen.  I.)  13  w. 
(Mass.)  496,  71  Am.  Dec.  678;  Buesching  v.  St.  Y.  Supp.  554;  Clenighan  v  McFarland,  6 
Louis  Gas  Light  Co.,  73  Mo.  219,  39  Am.  Rep.  Daly  (N.  Y.)  402.  Compare  W  al  v.  kahn,  16 
503;  Dickson  *.  Chicago,  etc.,  R.  Co.,  71  Mo.  Daly  (N.  Y.)  286;  Woodward  v.  Jones,  (N.  \  . 
575;   McPartland  v.  Thorns,  (Brooklyn  City  Super.  Ct.  Gen.  T  )  15  Misc.  (N.  Y  )  1. 

Ct.  Gen.  T.)  4  N.  Y.  Supp.  100.  Ohio.  -  Howard  v.  Thomas,  12  Ohio  St  201. 

4.  Meyer  v.  Harris,  61  N.  J.  L.  83.  Compare  Pennsylvania.  -  Patterson  v . _Park,  166  Pa. 
Boston  v.  Worthington,  10  Gray  (Mass.)  496,  St.  25;  Wodock  v.  Robinson,  9  Pa  Co.  Ct. .503. 
71  Am.  Dec.  678.  West  Virginia.  —  Kline  v.  McLain,  j3  W. 

5.  Meyer  v.  Harris,  61  N.  J.  L.  83,  in  which  Va.  32. 

case  the  tenant  held  under  a  lease  for  nine  See  also  Reeves  v.  Hyde,  14  I".  App  - 83. 

hundred  and  ninety-nine  years.  10.  Lewis  v.  Seabury,  74  N.  Y.  409.  30  Am. 

6.  Hussey  v.  Ryan,  64  Md.  426,  54  Am.  Rep.  Rep.  311.                     .  . 

772           '        3  11.  Agreement  to  Put  into  Repair  Prior  to  Ee- 

7. '  Agreement  of  Tenant  to  Repair.  -  Martin  v.  ginning  of  Term.  -  Mann  v.  Nunn,  43  L.  J.  C. 
Washburn,  23  La.  Ann.  427;  Clancy  v.  Byrne,  PI.  241;  Clenighan  v.  McFarland  16  Daly  (N. 
56  N.  Y.  129.  15  Am.  Rep.  391;  Odell  v.  Solo-  Y.)  402;  Johnson  v  Blair,  126  Pa.  St ,  4^. 
mon,  99  N.  Y.  635.  Compare  Angell  v.  Duke,  32  L.  T.  N.  S.  25, 
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Contract  Partly  in  Writing  and  Partly  in  Parol.  —  So  also  if  the  written  lease  does 
not  purport  to  set  out  the  entire  contract,  but  only  the  part  which  is  obligatory 
on  the  lessee,  parol  evidence  is  admissible  to  establish  an  agreement  by  the 
landlord  to  keep  the  premises  in  repair.1 

V.  Rent  —  1.  Definitions.  — A  rent  may  be  defined  as  a  right  to  a  certain 
profit  issuing  periodically  out  of  lands  and  tenements  corporeal,  in  retribution 
for  the  land  that  passes.2 

A  Rent  Service  is  a  rent  reserved  upon  a  grant  of  lands  when  a  reversion  exists 
in  the  ^rantor.  It  was  so  called  at  common  law  because  some  corporeal  serv- 
ice, or  at  least  fealty,  was  incident  to  it.:t 

A  Rent  Charge  is  a  right  to  a  certain  profit  issuing  periodically  out  of  lands 
and  tenements  corporeal,  to  secure  which  the  land  is  specially  charged  with  a 
distress,  usually  by  the  terms  of  the  grant.  It  is  created  either  by  the  grantor 
conveying  his  whole  interest  in  the  land,  reserving  a  rent  —  in  which  case,  as 
there  is  no  reversion  in  the  grantor,  the  rent  reserved  is  not  a  rent  service  — 
or  by  the  owner  of  land  granting  a  rent  issuing  from  his  land.  In  either  case 
the  land  must  be  specially  charged  with  distress,  as  it  is  not  incident  to  either 
of  common  right,  and  from  this  character  it  derives  its  name  of  rent  charge.* 


Uiven  v.  Johnson,  117  Ind.  512;  Halle/.  Besion, 
(Supm.  Ci.  Tr.  T.)  16  Misc.  (N.  Y.)  528;  How- 
ard v.  Thomas,  12  Ohio  St.  201;  Eberle  v. 
Girard  L.  Ins.,  etc.,  Co.,  (Pa.  1886)  4  Atl. 
Rep.  808. 

1,  Hines  v.  Willcox,  96  Tenn.  148,  54  Am. 
St.  Rep.  823. 

Thus,  where  only  the  promise  of  a  tenant  to 
pay  rent  is  reduced  to  writing,  parol  evidence 
is  admissible  to  establish  a  distinct  and  separa- 
ble contract  on  the  part  of  the  landlord  to  keep 
the  premises  in  repair.  Vandegrift  v.  Abboti, 
75  Ala.  487. 

2.  Definition  of  Rent.  —  2  Min.  Inst.  32; 
Merrit  v.  Fisher,  19  Iowa  354;  Kites  v.  Church, 
142  Mass.  589;  Marsh  v.  Buttenvorth,  4  Mich. 
575;  Constantine  v.  Wake,  I  Sweeny  (N.  Y.) 
239;  Mickle  v.  Miles,  31  Pa.  St.  20. 

Rent  Distinguished  from  Payments  of  Purchase 
Money.  —  Barrs  v.  Lea,  12  W.  R.  525;  Mason 
v.  Rogers,  109  Pa.  St.  319. 

Increased  Rents  in  Consideration  of  Improve- 
ments. —  Payments  of  increased  rent,  so  desig- 
nated, in  consideration  of  the  lessor's  making 
improvements  during  the  term,  are  not  prop- 
erly rent.  Donellan  v.  Read,  3  B.  &  Ad.  905, 
23  E.  C.  L.  217.  See  also  Miners'  Bank  v. 
Heilner,  47  Pa.  St.  452. 

Agreement  for  Payment  of  Past  Indebtedness.  — 
Where  the  lessee  agrees  to  pay,  as  rent,  a  past 
indebtedness  to  the  lessor,  in  addition  to  the 
regular  rent  reserved,  such  past  indebtedness 
does  not  become  rent  so  as  to  enable  1  he  lessor 
to  distrain  theretor.  Paxton  v.  Kennedy,  70 
Miss.  865. 

Must  Issue  Out  of  Land  and  Tenements  Cor- 
poreal.—  Com.  v.  Contner,  18  Pa.  Si.  447;  2 
Mio.  Inst.  33. 

Incorporeal  Hereditaments.  —  Thus  payments 
reserved  on  a  lease  of  incorporeal  heredita- 
ments is  not  properly  rent.  Gardiner  v.  Wil- 
liamson, 2  B.  &  Ad.  336,  22  E.  C.  L.  91;  Bus- 
zard  v.  Capel,  8  B.  &  C.  141,  15  E.  C.  L.  169,  6 
Bing.  150,  19  E.  C.  L.  36;  Hastings  w.  North 
Eastern  R.  Co.,  78  L.  T.  N.  S.  812;  Windsor 
v.  Gover,  2  Saund.  302;  Jewel's  Case,  5 
Coke  3. 

But  where  land  and  tilhes  were  leased  to- 
gether the  payments  reserved  have  been  con- 


sidered as  issuing  out  of  the  land  alone  and  as 
consliiuiing  rent.  Gardiner  v.  Williamson,  2 
B.  &  Ad.  336,  22  E.  C.  L.  91 ;  Smuh  v.  Bowles, 
2  Rol.  Abr.  451. 

Lease  of  Chattels.  —  Payments  on  a  lease  of 
chatiels  are  not  rent.  Spencer's  Case,  5  Coke 
17a. 

Though  in  case  of  a  lease  of  land,  together 
with  personal  chattels,  ihe  rent  is  considered 
as  issuing  oui  of  the  iand  alone.  Collins  v. 
Harding,  Cro.  Eliz.  607;  Farewell  v.  Dicken- 
son, 6  B.  &  C.  251,  13  E.  C.  L.  162;  Newman 
v.  Auderton,  2  B.  &  P.  N.  R.  224;  Selby  v. 
Greaves,  L.  R.  3  C  P.  594;  Fay  v.  Holloran, 
35  Barb.  (N.  Y.)  295;  Voter's  Appeal,  qq  Pa. 
Si.  55.  See  also  Mickle  v.  Miles,  31  Pa.  Si.  20. 
Compare  Com.  v.  Contner,  18  Pa.  Si.  439. 

Certainty.  —  The  profit  must  be  cenain  or 
capable  of  being  reduced  to  a  certainty.  2 
Black.  Com.  41;  2  Min.  Inst.  33;  McFarlane 
7/.  Williams,  107  111.  33;  Bowser  v.  Scon,  8 
Blackf.  (Ind.)  86;  Cross  v.  Tome,  14  Md.  247; 
Dutcher  v.  Culver,  24  Minn.  584;  Smiih  v. 
Fyler,  2  Hill  (N.  Y.)  648;  Com.  v.  Conlner,  18 
Pa.  Si.  447. 

Renl  is  certain  if  it  can  be  reduced  to  a 
ceriainty  by  compulation.  Dulcher  v.  Culver, 
24  Minn.  584. 

Payment  in  Addition  to  Rent.  —  Pay  men  is  in 
addition  10  Ihe  expressed  renl,  if  included  in 
the  reservaiion,  may  be  regarded  as  rent. 
Barrs*.  Lea,  33  L.  J.  Ch.  437.  Compare  Smith 
v.  Mapleback,  1  T.  R.  441  Thus,  when  the 
tenant  is  required  to  pay  so  much  in  cash 
as  rent,  and  also  all  taxes,  the  taxes  may  be 
regarded  as  rent.  Neag'.e  v.  Kelly,  146  111. 
460. 

Payment  in  Lieu  of  Rent.  —  Friedler  v.  Cho- 

tard,  36  La.  Ann.  276. 

3.  Rent  Service.  —  2  Min.  Inst.  36;  2  Black. 
Com.  42;  3  Kent's  Com.  461;  Den  v.  Craig,  15 
N.  J.  L.  192;  Cornell  7'.  Lamb,  2  Cow.  (N.  Y.) 
659;  Ingersoll  v.  Sergeant,  1  Whart.  (Pa.)  337. 

4.  Rent  Charge.  —  2  Min.  Inst.  38;  M'Caskill 
v.  M'Caskill,  12  Ont.  783;  Den  v.  Craig,  15  N. 
J.  L.  192;  Cornell  v.  Lamb,  2  Cow.  (N.  Y.)  659, 
Spencer  v.  Austin,  38  Vt.  265. 

Rent  reserved  upon  a  conveyance  in  fee  is 
a  rent  charge,  and  not  a  rent  service.  Van 
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A  Rent  Seek  is  a  right  to  a  certain  profit  issuing  periodically  out  of  lands  and 
tenements  corporeal,  for  which  the  land  is  not  charged  with  distress,  either  by 
common  right  or  by  express  stipulation.  It  may  be  created  in  the  same  man- 
ner as  a  rent  charge,  omitting  the  clause  of  distress,  or  it  may  arise  from  the 
severance  of  reversion  from  the  rent  in  the  rent  service;  that  is  to  say,  when- 
ever a  holder  of  a  rent  service  parts  with  either  the  rent  or  the  reversion,  the 
rent  becomes  a  rent  seek.1 

A  Net  Rent  is  a  sum  to  be  paid  to  the  landlord  clear  of  all  deductions.^8 
2  Reservation  of  Rent  —  What  May  Be  Reserved  as  Rent.  —  It  is  not  necessary 
that  'rent  should  consist  of  the  payment  of  money.    The  delivery  of  the  prod- 
„re  of  land  such  as  wheat  or  corn,  or  of  animals,  may  constitute  a  rent  with 
all  its  incidents  and  characteristics.3    So  rent  may  consist  in  the  performance 

of  personal  services.4  ,      ,  .  ,,      £  , 

Parts  of  the  Annual  Profits  of  land,  as  distinguished  from  the  profits  of  hus- 
bandry, cannot  properly  be  reserved  as  rent.5 

Royalties  —  A  royalty  reserved  on  the  amount  of  ore  taken  from  the  land, 
or  on  the  number  of  bricks  made  from  the  soil  of  the  land,  is,  however,  prop- 

^^To^Whom  Reserved.  -  Rent  can  properly  be  reserved  to  the  owner  of  the 
reversion  only.7  Still,  a  third  person  to  whom  the  rent  is  made  payable  may 
sue  therefor  upon  the  tenant's  agreement  to  pay  it,  though  he  could  not 

^T^ireement'to  Pay  Rent  —  a.  In  General.  -  In  modern  leases  a  special 
agreement  by  the  tenant  to  pay  rent  is  usually  inserted,  because  of  its  obvious 
advantages  over  an  implied  agreement  to  pay  rent 

implied  Covenant  to  Pay  Rent.  -  Though  the  lease  does  not  contain  an  express 
covenant  by  the  tenant  to  pay  the  reserved  rent  the  law  will  imply  such  a 
covenants    The  acceptance  of  the  lease  binds  the  lessee  to  pay  the  rent 

A  Right  to  Grind  Grain,  by  reservation  of  suit 
to  the  mill  of  the  lessor,  is  in  the  nature  of 
rem.  Vyvyan  v.  Arihur,  I  B.  &  C.  410,  8  E. 
C.  L.  175. 

6.  Parts  of  Annual  Profits.  —  Co.  Lilt.  142a;  2 
Black.  Com. 41;  Moulton  v.  Robinson,  27  N.  H. 

55<5!  Royalties.  —  Reg.  v.  Weslbrook,  10  Q.  B. 
178,  59  E.  C.  L.  178;  Daniel  v.  Gracie,  6  Q. 
B  145,  51  E.  C.  L.  145;  Barrs  v.  Lea,  33  L.  J.  Ch. 
437  Compare  Jackson  Iron  Co.  v.  Negaunee 
Concentrating  Co.,  (C.  C.  A.)  65  Fed.  Rep.  298. 
See  also  1  he  title  Mines  and  Mining. 

7.  To  Whom  Reserved.  —  Oates  v.  Frith,  Hob. 


Rensselaer  v.  Chadvvick,  22  N.  Y.  32,  24  Barb. 
(NY)  333. 

A  Ground  Rent,  in  Pennsylvania  and  Mary- 
laid,  is  considered  as  a  rent  service,  and  not 
a  rent  charge.  See  the  (itle  Ground  Rents, 
vol.  14,  p.  1122. 

1.  Rent  Seek. —  2  Min.  Insl.  40;  2  Black. 
Com  42;  3  Kern's  Com.  461;  Den  v.  Craig, 
15  N.  J.  L.  192;  Cornell  v.  Lamb,  2  Cow.  (N. 

Y  History  of  Origin  and  Nature  of  the  different 
kinds  of  rem.    Den  v.  Craig,  15  N.  J.  L.  192. 

Rente  Fonciere.  —  The  rent  reserved  under 
the  French  law  in  a  contract  of  rente  Jonaere  is 
in  1  he  nature  of  a  rent  seek.  The  rent  re- 
served is  a  charge  imposed  upon  ihe  properl  y 
itself  which  is  inherent  in  il,  to  which  it  is 
perpetually  subjeel,  and  which  follows  il  into 
whalever  hands  it  may  pass.  Canonge  s  hue- 
cession,  1  La.  Ann.  209.  .'-da 

2.  Net  Rent.— Bennet  v.  Womack,  7  r>.  &. 
C.  627,  14  E.  C.  L.  104. 

3  Rent  Need  Not  Be  Moneys.  —  2  Black.  Com. 
41  ;  2  Min.  Inst.  33;  Townsend  v.  Isenberger, 
45  Iowa  670;  Hoskins  v.  Rhodes,  I :  Gill  &  J. 
(Md.)  266;  Johnston  v.  Smith,  3  P.  &  W.  (fa..) 
496,  24  Am.  Dec.  339-  „„  D  tr 

4.  Personal  Services.  —  Doe  v.  Morse,  1  B.  <£ 
Ad.  365,  20  E.  C.  L.  39S;  Lanyon  v.  Came  2 
Saund.  165;  Marlborough  v.  Osborn,  5  B.  &  b. 
67,  1 17  E.  C.  L.  69. 

Cleaning  Church.  —  Doe  v.  Benham,  7  *>. 
076,  53  E.  C.  L.  976.  . 

One  Day's  Service  with  Horse  and  Carriage  was 
held  a  valid  reservation  of  renl  in  Van 
Rensselaer  v.  Jones,  5  Den.  (N.  Y.)  449- 
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130;  Gilbertson  v.  Richards,  4  H.  &  N.  277; 
Greenaway  v.  Hart,  14  C.  B.  340,  78  E.  C.  L. 
340;  Murray  v.  Cazier,  23  Ind.  App.  600; 
Ryerson  v.  Quackenbush,  26  N.  J.  L.  236; 
Hornbeck  v.  Wesibrook,  9  Johns.  (N.  Y.)  73; 
Ege  v.  Ege,  5  Wans  (Pa.)  138;  Broddie  v. 
Johnson,  I  Sneed  (Tenn.)  464. 

8.  Toan  ?/.  Pline,  Go  Mich.  385;  Schneider  v. 
White,  12  Oregon  503.  . 

9.  See  infra,  this  section.  Defenses  in  Actions 
for  Rent  — Discharge  of  Liability  for  Rent  in 
General. 

10  Implied  Covenant  to  Pay  Rent.  —  Doe  v. 
Kneller,  4  C.  &  P.  3.  19  E.  C.  L.  248;  Iggulden 
v  May  9  Ves.  Jr.  330;  Giles  v.  Hooper,  Carth. 
135-  Helier  a.  Casbard,  1  Sid.  266;  Porter  v. 
Swetnam,  Slyle  406;  Kimpton  v.  Walker,  9 
Vi.  191. 

A  Letting  "  at  and  under  the  Rent  of  a  speci- 
fied sum  implies  an  agreemeni  by  the  tenant 
to  pay  such  rent.  Doe  v.  kneller,  4  C.  &  1  . 
3,  19  E.  C.  L.  248. 
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though  he  has  not  signed  the  lease. 1 

Consideration  for  Agreement  to  Pay  Rent.  —  The  agreement  by  the  tenant  to  pay 
rent  must,  as  in  case  of  all  other  contracts,  be  supported  by  a  consideration.8 

b.  Alternate  Agreement  to  Pay  Rent.  —  Where  the  tenant  agrees 
to  pay  rent  on  his  failure  to  perform  some  other  act.  the  landlord  must  show 
such  failure  on  the  part  of  the  tenant,  to  entitle  him  to  recover  the  stipulated 
rent;3  but  where  the  lease  reserves  a  money  rent  and  further  gives  to  the 
tenant  the  right  to  discharge  the  rent  in  whole  or  in  part  by  the  performance 
of  some  specified  act,  the  tenant  must  show  such  performance,  to  entitle  him 
to  a  credit  upon  the  rent.  * 

Rent  Reserved  in  Money  Made  Payable  in  Produce.  —  Where  the  lease  reserves  a 
money  rent,  and  further  provides  for  its  payment  in  produce  at  fixed  prices, 
the  lessee  may,  at  his  election,  deliver  the  produce  or  pay  the  rent  in  money. 
The  landlord  has  not  the  right  to  demand  a  payment  in  produce  at  the  prices 
fixed  in  the  lease.  This  rule  holds  true  irrespective  of  whether,  at  the  time 
when  the  rent  becomes  payable,  the  produce  is  worth  more  or  less  than  stipu- 
lated in  the  lease.5 

c.  Implied  Contract  to  Pay  Rent  —  (i)  In  Genera/.  —  As  a  general 
rule,  when  one  occupies  land  under  the  title  and  with  the  permission  of  the 
owner,  so  as  to  create  the  relation  of  landlord  and  tenant  between  the  parties, 
in  the  absence  of  any  express  agreement  between  the  parties  in  regard  to  the 
payment  of  rent  the  law  will  imply  a  promise  on  the  part  of  the  tenant  to  pay 
as  rent  a  reasonable  compensation  for  his  use  and  occupation.6    The  presump- 


In  Fanning  v.  Stimson,  13  Iowa  42,  a  letting 
at  a  specified  rent,  "  the  said  lessees  well  and 
truly  keeping  and  performing  their  part  of 
these  presents,"  was  held  to  give  rise  to  an 
implied  and  not  an  express  covenant  to  pay 
the  rent. 

1.  Acceptance  of  Lease  by  Lessee  Without 
Signing.  —  McFarlane  v.  Williams,  107  111.  33; 
Burkhardt  v.  Yates,  161  Mass.  591. 

2.  Consideration  for  Promise  to  Pay  Rent.  — 

Brown  v.  Roberts,  21  La.  Ann.  508;  Fuller  v. 
Sweet,  30  Mich.  237,  18  Am.  Rep.  122;  Clark 
v.  Richardson,  4  E.  D.  Smith  (N.  Y.)  173. 

The  Demise  Itself  has  been  held  to  be  a  suffi- 
cient consideration  for  the  agreement  10  pay 
rent.  Hill  v.  Woodman,  14  Me.  38.  See  also 
Jones  v.  Barnes,  45  Mo.  App.  590;  New  York 
v.  Huntington,  114  N.  Y.  631,  23  N.  Y.  St. 
Rep.  912;  Matthews  v.  Morris,  31  Ark.  222. 

Implied  Agreement  for  Enjoyment.  —  So  also 
the  agreement  implied  by  a  demise  that  the 
lessee  shall  quietly  enjoy  Ihe  premises  is  a 
sufficient  consideration  for  the  lessee's  agree- 
ment to  pay  rent.  Vernam  v.  Smith,  15  N.  Y. 
327. 

Failure  of  Consideration.  —  Tyler  v.  Disbrow, 
40  Mich.  415;  Bates  v.  Phinney,  45  Mich.  388; 
Schroeder  v.  Gemeinder,  10  Nev.  355. 

3.  Mississinewa  Min.  Co.  v.  Andrews,  22 
Ind.  App.  523. 

4.  Clayton  : .  McKinney,  10  Heisk.(Tenn.)  72. 

5.  Heywood  v  Heywood,  42  Mc.  229,  66 
Am.  Dec.  277.  Compare  Meason  v.  Philips, 
Add.  (Pa  )  346. 

6.  Implied  Contract  to  Pay  Rent  —  England.  — 
Anderson  v.  Critcher,  n  Gill  &  J.  (Md.)  450, 
37  Am.  Dec.  72;  Finlay  v.  Bristol,  etc.,  R.  Co., 
7  Exch.  409;  Lowe  v.  London,  etc.,  R.  Co.,  18 
Q.  B.  632,  83  E.  C.  L.  632;  Gray  v.  Chamber- 
lain. 4  C.  &  P.  260,  19  E.  C.  L.  374;  Alington 
v.  Booth,  3  Jur.  N.  S.  50;  Smilh  v.  Eldridge, 
15  C.  B.  236,  80  E.  C.  L.  236;  Hellier  v.  Silcox, 


14  Jur.  573:  Hull  v.  Vaughan,  6  Price  157; 
King  v.  Eraser,  6  East  348:  Israel  v.  Simmons, 
2  Stark.  356,  3  E.  C.  L.  443;  Hardon  v.  Hes- 
keth,  4  H.  &  N.  175. 

Canada.  —  Burns  v.  Burrell,  2  Re  v.  Leg.  205; 
Harrower  v.  Wilkie,  15  L.  C.  Rep.  427. 

United  States.  —  Devereux  v.  Fleming,  53 
Fed.  Rep.  401;  Scruggs  v.  Memphis,  etc.,  R. 
Co.,  108  U.  S.  368;  Carpenter  71.  U.  S..  17 
Wall.  (U.  S.)  489;  Cobb  z>.  Kidd,  19  Blalchf. 
(U.  S.)  560;  In  re  Secor,  18  Fed.  Rep.  319. 

Alabama.  —  Davidson  v.  Ernest,  7  Ala. 
817. 

Arkansas.  —  Dell  v.  Gardner,  25  Atk.  134; 
Bright  v.  Bostick,  27  Ark.  55;  Tate  v.  McClure, 
25  Ark.  168 

California. —  Knight  v.  Truetl,  iS  Cal.  113. 

Colorado.  —  Dickson  v.  Moffat,  5  Colo.  114. 

Connecticut.  —  Gunn  v.  Scovil,4  Day  (Conn.) 
229,  4  Am.  Dec.  208;  Bradley  v.  Davenport,  6 
Conn.  1. 

Georgia.  —  Clark  v.  Green,  35  Ga.  92;  Jack- 
son v.  Mowry,  30  Ga.  143;  Mercer  v.  Mercer, 
12  Ga.  421;  Scruggs  v.  Gibson,  40  Ga.  511. 

Illinois. — Alexander  v.  Alexander.  52  111. 
App.  195;  Oakes  v.  Oakes,  16  111.  106;  Nach- 
bour  v.  Wiener,  34  111.  App.  237;  Rose  v.  Dav, 
21  111.  App.  139;  Sanborn  v.  Haynes,  26  111. 
App.  335;  Illinois  Cent.  R.  Co.  v.  Thompson, 
116  111.  159;  Boley  v.  Barutio,  24  111.  App.  515, 
affirmed  120  111.  I92. 

Indiana.  —  Wills  v.  Wills,  34  Ind.  106;  Estep 
v.  Estep,  23  Ind.  114. 

Iowa. —  Newell  v.  Sanford,  13  Iowa  191; 
Harlan      Emery,  46  Iowa  538. 

Kentucky.  —  Logan  v.  Lewis,  7  J.  J.  Matsh. 
(Ky.)  6;  Johnson  v.  Beauchamp,  9  Dana  (Ky.) 
124;  Crouch  ?'.  Briles,  7  J.  J.  Marsh.  (Ky.)  255, 
23  Am.  Dec.  404;  Ward  v.  Small,  90  Ky.  198; 
VValker  v.  Tipton,  3  Dana  (Ky.)  3. 

Louisiana.  — Silver6tein  v.  Stern,  21  La.  Ann. 
743- 
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tion  in  favor  of  an  implied  contract  to  pay  rent  is  however,  a  presumption  of 
fact  merely,  and  not  a  presumption  of  law,  and  therefore  is  not  conclusive;' 
and  the  law  will  not  imply  a  contract  to  pay  rent  contrary  to  the  intention  of 

^eTw  of  Parties.  -Thus  the  relationship  between  the  landlord  and  the 
tenant  may  be  such  as  to  rebut  an  implied  contract  to  pay  rent  which  would 
have  ariseJ  if  the  parties  had  been  strangers  to  each  other.*  The  mere  fact, 
however  that  the  parties  are  nearly  related,  when  there  is  no  obligation  cm 
the  paT of  the  landlord  to  support  the  tenant,  w  11  not  conclusively  rebut  the 
mplied  promise  to  pay  for  the  use  and  occupation;*  but  of  course  the  rela- 
Sip  between  theP  parties  is  always  a  circumstance  to  which  the  jury  may 
give  weight in  determining  whether  it  was  the  intention  of  the  parties  that 

^^Nece^si/rfor  Existence  of  Relation  of  Landlord  and  Tenant  —  ®  m 
General.  —  It  is  well  settled  that  the  law  will  not  imply  a  contract  to  pay  rent, 


Maine.  —  Forbes  v.  Smiley,  56  Me.  174; 
Jordan  z.  Jordan,  4  Me.  175,  16  Am.  Dec.  249; 
Sargent  v.  Ashe,  23  Me.  201;  Drinkwater  v. 
Gray,  2  Me.  163.  . 

Maryland.  —  Stockett  v.  Watkins,  2  Gill  &  J. 
(Md.)  326,  20  Am.  Dec.  438- 

Massachusetts.  —  Brown  v.  Magorty,  150 
Mass.  209;  Burkhardt  v.  Yates.  161  Mass.  591; 
Spaulding  v.  M'Osker,  7  Met.  (Mass.)  8; 
Horton  v.  Cooley,  135  Mass.  589;  Codman  v. 
Hall,  9  Allen  (Mass.)  335;  Knowles  v.  Shap- 
leigh,  8  Cush.  (Mass.)  333-  See  also  Eaton 
v.  Dugan,  21  Pick.  (Mass.)  538. 

Michigan.  —  Hogsett  v.  Ellis,  17  Mich.  35*; 
Thompson  v.  Sanborn,  52  Mich.  141;  Ducey 
Lumber  Co.  v.  Lane,  58  Mich.  520;  Dwight  v. 
Cutler,  3  Mich.  566,  64  Am.  Dec.  105. 

Mississippi.  —  Newberg  v.  Cowan,  62  Miss. 
570.    Compare  Strickland  v.  Hudson,  55  Miss. 

^Nebraska.  —  Skinner  v.  Skinner,  38  Neb.  756; 
Sweesey  v.  Durnall,  23  Neb.  531. 

New  Jersey.  —  Perrine  v.  Hankinson,  II  N. 
J.  L.  161;  Conover  v.  Conover,  I  N.  J.  Eq.  403; 
Chambers  v.  Ross,  25  N.  J.  L.  293. 

New  York.  —  Collyer  v.  Collyer,  113  N.  Y. 
412-  Osgood  v.  Dewey,  13  Johns.  (N.  Y.)  240; 
Coit  v.  Planer,  (N.  Y.  Super.  Ct.  Gen.  T.)  4  Abb. 
Pr.  N.  S.  (N.  Y.)  140;  Baxter  v.  West,  5  Daly 
-(N-  Y  )  460;  Scrantom  v.  Booth,  29  Barb.  (N. 
Y)  17V  Hunt  v.  Wolfe,  2  Daly  (N.  Y.)  298; 
La  Farge  v.  Park,  1  Edm.  Sel.  Cas.  (N.  Y.) 
223;  Pierce  v.  Pierce,  25  Barb.  (N.  Y .)  243- 
Compare  Tanner  v.  Rummel,  24  N.  Y.  Wkly. 

l%orth  Carolina.  —  Hayes  v.  Acre,  Conf.  Rep. 
(1  N.  Car.)  19.  Compare  Long  v.  Bonner,  11 
Ired.  L.  (33  N.  Car.)  27. 

Pennsylvania.  —Grove  v.  Barclay,  100  fa. 
St  155;  Jennings  v.  McComb,  112  Pa.  St.  518; 
Spackman's  Appeal,  16  VV.  N.  C.  (Pa.)  79". 
Sterrett  v.  Wright,  27  Pa.  St.  259;  Lockard  v. 
Robbins,  (Pa.  1887)  10  All.  Rep.  120;  Hen- 
wood  v.  Cheeseman,  3  S.  &  R.  (Pa.)  500; 
Grant  v.  Gill,  2  Whart.  (Pa.)  42;  Bressler  s 
Estate,  2  York  Leg.  Rec.  (Pa.)  571  Seitlzinger 
v.  Alspach,  42  Leg.  Int.  (Pa.)  68. 

Texas.  —  Robb  v.  San  Antonio  St.  K.  Lo., 
82  Tex.  392. 

Virginia.  —  Sutton  v.  Mandeville,  I  Rlunt. 
(Va.)  407,  4  Am.  Dec.  549;  Eppes  v.  Cole,  4 
Hen.  &  M  (Va.)  161,  4  Am.  Dec.  512. 

Wisconsin.  —  Ackerman  v.  Lyman,  20  Wis. 


454;  Wittman  v.  Milwaukee,  etc.,  R.  Co.,  51 
Wis.  89. 

Incorporeal  Hereditaments.  —  The  recovery  in 
assumpsit  for  use  and  occupation  upon  an  im- 
plied contract  applies  equally  with  regard  to 
the  occupation  of  corporeal  and  incorporeal 
hereditaments.  Bird  v.  Higginson,  4  N .  & 
M.  505.  See  also  Jones  v.  Reynolds,  4  Ad.  & 
El.  805,  31  E.  C.  L.  184.  . 

1.  Presumption    Not    Conclusive.  —  Strafford 
County  Sav.  Bank  v.  Getchell,  59  N.  H.  281. 

2.  Not  Implied  Contrary  to  Intention  of  Parties 
_  United  States.  —  Carpenter  v.  U.  S.,  17  Wall. 
(U.  S.)  489;  Gilbert's  Case,  4  Ct.  CI  290. 

Kentucky.  — Reed  v.  Lander,  5  Bush  (Ky.) 
21-  Johnson  v.  Beauchamp,  9  Dana  (Ky.)  124. 
Massachusetts.—  Cook  v.  Medbury,  150  Mass. 

^Mississippi.  —  Fleming  v.  Hughes,  (Miss. 
1889)  6  So  Rep.  842. 

Missowi.  —  AuU  Sav.  Bank  v.  Aull,  80  Mo. 
igg.  T 

New  Jersey.  —  Conover  v.  Conover,  1  N.J. 
Eq.  403;  Middleton  v.  Middleton,  35  N.  J. 
Eq.  141.  VT 

New  York.  —  Collyer  v.  Collyer,  113  N.  Y. 

^Ohio.  —  Mitchell  v.  Pendleton,  21  Ohio  St. 

^Pennsylvania.  —  Kneedler  v.  Winelander,  20 
Phila.  (Pa.)  274,  47  Leg.  Int.  (Pa.)  4:  Railroad 
Co.  v.  Brisbin,  35  Leg.  Int.  (Pa.)  317. 

Tennessee.  —  Loague  v.  Memphis,  7  Lea 
(Tenn.)67. 

Vermont.  —  Clark  v.  Clark,  58  Vt.  527. 

The  Burden  of  showing  that  it  was  not  the 
intention  of  the  parlies  that  rent  should  be 
paid  is  upon  the  tenant.  Sterrett  v.  Wright, 
27  Pa.  St.  259. 

3  Implication  of  Contract  Kebutted  by  Relation- 
ship of  Parties.— Gil  man's  Estate,  20  Phila. 
(Pa  )  61,  47  Leg.  Int.  (Pa.)  466.  where  a  hus- 
band occupied  his  wife's  separate  property, 
with  her  consent,  for  the  purposes  of  his  busi- 

"T'ciark  v.  Clark,  58  Vt.  527- 

Occupation  by  Mother.  —  Harlan  v.  Emery,  40 
Iowa  538. 

Landlord  Nephew  of  Tenant.  —  Spackman  s 
Appeal,  16  W.  N.  C.  (Pa.)  79-  . 

Son-in-law  Occupying  House  of  Father-in-law. 
—  Sterrett  v.  Wright,  27  Pa.  St.  259. 
5.  Sterrett  v.  Wright,  27  Pa.  St.  259. 
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so  as  to  support  an  action  for  use  and  occupation,  unless  the  relation  of  land- 
lord and  tenant  exists  between  the  parties.1 

Newman,  7  Har.  &  J.  (Md.)  251;  Stockett  v. 
Watkins,  2  Gill  &  J.  (Md.)  326,  20  Am.  Dec. 
43S;  Hoffar  v.  Demeni,  5  Gill  (Md.)  132.46 
Am.  Dec.  628. 

Massachusetts.  —  Flood  v.  Flood,  I  Allen 
(Mass.)  217;  Allen  v.  Thayer,  17  Mass.  299; 
Kittredge  v.  Peaslee,  3  Allen  (Mass.)  235; 
Fletcher  v.  M'Farlane,  12  Mass.  43;  Leonard 
v.  Kingman,  136  Mass.  123;  Gardner  v.  Peaslee, 
143  Mass.  382;  Wales  v.  Chase,  139  Mass.  538; 
Bogle  z:  Chase,  117  Mass.  273;  Kirchgassner 
v.  Rodick,  170  Mass.  543;  Ceniral  Mills  Co.  v. 
Harl,  124  Mass.  123;  Merrill  v.  Bullock,  105 
Mass.  486;  Codrran  v.  Jenkins,  14  Mass.  93; 
Boston  v.  Binney,  11  Pick.  (Mass.)  r,  22  Am. 
Dec.  353. 

Michigan.  —  Dwight  v.  Cutler,  3  Mich.  566, 
64  Am.  Dec.  105;  Hogsett  v.  Ellis,  17  Mich. 
351;  Doty  v.  Gillett,  43  Mich.  203;  Dalton  v. 
Laudahn,  30  Mich.  349;  Henderson  v.  Detroit, 
61  Mich.  378;  Lockwood  v.  Thunder  Bay  River 
Boom  Co.,  42  Mich.  536;  Marquetle,  eic,  R. 
Co.  v.  Harlow,  37  Mich.  554,  26  Am.  Rep.  538. 

Minnesota.  —  Folsom  v.  Carli,  6  Minn.  420, 
80  Am.  Dec.  456;  Hurley  v.  Lamoreaux,  29 
Minn.  138;  Crosby  v.  Home,  etc.,  Co.,  45 
Minn.  249. 

Mississippi.  —  Scales  v.  Anderson.  26  Miss.  94. 
Missouri.  —  Aull  Sav.  Bank  v.  Aull,  80  Mo. 
199;  Hunton  v.  Powers,  38  Mo.  353;  Talbott 
v.  Coteral,  76  Mo.  App.  447;  Edmonson  v.  Kite, 
43  Mo.  176;  Hood  v.  Mathis,  21  Mo.  308;  Cohen 
v.  Kyler,  27  Mo.  123;  Landree  v.  Warren,  53 
Mo.  App.  445;  Sturges-  v.  Botis,  24  Mo.  App. 
282. 

Nebraska.  —  Skinner  v.  Skinner,  38  Neb. 
756. 

Nevada.  —  Dixon  v.  Ahern,  19  Nev.  422. 
New  Hampshire.  —  Walker  v.  Prescoit,  6  N. 
H.  98;  Swift  v.  New  Durham  Lumber  Co.,  64 
N.  H.  53;  Wiggin  v.  Wiggir.,  6  N.  H.  298; 
Barron  v.  Marsh,  63  N.  H.  107;  Mussey  v. 
Holi,  24  N.  H.  248,  55  Am.  Dec.  234;  Durrell 
v.  Emery,  64  N.  H.  223. 

New  Jersey.  —  Brewer  v.  Craig,  18  N.  J.  L. 
214;  Stewart  v.  Fitch,  31  N.  J.  L.  17.  Compare 
Chambers  v.  Ross,  25  N.  J.  L.  293;  Andrews 
v.  Andrews,  14  N.  J.  L.  141. 

New  York.  —  Kiersted  v.  Orange,  etc.,  R. 
Co.,  69  N.  Y.  343,  25  Am.  Rep.  199;  Hurd  v. 
Miller,  2  Hilt.  (N.  Y.)  540;  Matter  of  Renwick, 
2  Bradf.  (N.  Y.)  80;  Coit  v.  Planer,  (N.  Y. 
Super.  Ct.  Gen.  T.)  4  Abb.  Pr.  N.  S.  (N.  Y.) 
140;  La  Farge  v.  Park,  1  Edm.  Sel.  Cas.  (N. 
Y.)  223;  Isaacs  v.  Minkofsky,  (Supm.  Ct.  App. 
T.)  29  Misc.  (N.  Y.)  347;  Feaiherstonhaugh  v. 
Bradshaw,  1  Wend.  (N.  Y.)  134:  Waters  v. 
Clark,  (Supm.  Ct.  Spec.  T.)  22  How.  Pr.  (N. 
Y.)  104;  Morris  v.  Niles.  (C.  PI.  Gen.  T.)  12 
Abb.  Pr.  (N.  Y.)  103;  Collyer  v.  Collyer,  113 
N.  Y.  442;  Benjamin  v.  Benjamin,  5  N.  Y.  383; 
Presion  v.  Hawley,  101  N.  Y.  586;  Hoffman  v. 
Delihanly,  (Supm.  Ct.  Gen.  T.)  13  Abb.  Pr. 
(N.  Y.)  388;  Glover  v.  Wilson,  2  Barb.  (N.  Y.) 
264;  Bedford  v.  Terhune,  30  N.  Y.  453,  86  Am. 
Dec.  394;  Sylvester  v.  Ralsion,  Barb.  (N. 
Y.)  286;  Hall  v.  Southmayd,  15  Barb.  (N.  Y.) 
32;  Croswell  r.  Crane,  7  Barb  (N.  Y.)  203; 
Bancroft  v.  Wardwell,  13  Johns.  (N.  Y.)  489,  7 
Am.  Dec.  396;  Osgood  v.  Dewey,  13  Johns. 
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—  England.  —  Birch  v.  Wright,  1  T.  R.  378; 
Tew  v.  Jones,  13  M.  &  W.  12;  Christy  v. 
Tancred,  9  M.  &  W.  438;  Sloper  v.  Saunders, 
29  L.  J.  Exch.  275;  Morgell  v.  Paul,  2  M.  & 
R.  303,  17  E.  C.  L.  303;  Doe  v.  Batten,  1  Cowp. 
246;  Turner  v.  Cameron's  Coalbrook  Steam 
Coal  Co.,  5  Exch.  932;  Churchward  v.  Ford, 

2  H.  &  N.  446.  Compare  Hull  v.  Vaughan,  6 
Price  157. 

Canada.  —  Le  Cain  v.  Hosterman,  11  Nova 
Scolia  229;  Parent  v.  Oisel,  g  Quebec  135;  Mc- 
Calmont  v.  Mulhall,  9  N.  Bruns.  200;  Mc- 
Gregor v.  McGregor,  5  Ont.  617. 

United  Slates.  — Carpenter  v.  U.  S.,  17  Wall. 
(U.  S.)  489;  Lloyd  v.  Hough,  1  How.  (U.  S.) 
160;  Blake  v.  Grammer,  4  Cranch  (C.  C.)  13; 
Kinkead  v.  U.  S.,  18  Ct.  CI.  504. 

Alabama.  —  Lankford  v.  Green,  52  Ala.  103; 
Stringfellow  v.  Curry,  76  Ala.  394;  Fielders. 
Childs,  73  Ala.  568;  Grady  v.  Ihach,  94  Ala. 
152;  Shumake  v.  Nelms,  25  Ala.  126;  Whidden 
v.  Toulmin,  6  Ala.  104.  Compare  Branch  Bank 
v.  Fry,  23  Ala.  770;  Davidson  v.  Ernest,  7  Ala. 
817. 

Arkansas.  —  Byrd  v.  Chase,  10  Ark.  602; 
Mason  v.  Delancv,  44  Ark,  444;  Hamby  v. 
Wall,  48  Ark   135,  3  Am.  St.  Rep.  218. 

California.  —  Warnock  v.  Harlow,  96  Cal. 
298,  31  Am.  Si.  Rep.  209;  Sampson  v.  Schaeffer, 

3  Cal.  196;  O'Conner  v.  Corbitl,  3  Cal.  370; 
Ramirez  v.  Murray,  5  Cal.  222;  Emerson  v. 
Weeks,  58  Cal.  439. 

Colorado.  —  Hennessey  v.  Hoag,  16  Colo. 
460. 

Connecticut. —  Welles  v.  Covvles,  4  Conn.  182. 

Delaware.  —  Mariner  v.  Burton,  4  Harr. 
(Del.)  69;  Redden  v.  Barker,  4  Harr.  (Del.)  179. 

Georgia.  —  Littleton  v.  Wynn,  31  Ga.  583; 
Williams  v.  Hollis,  19  Ga.  313;  Gould  v.  Kerr, 
52  Ga.  619;  Lalhrop  v.  Standard  Oil  Co.,  83 
Ga.  307;  Mercer  z\  Mercer,  12  Ga.  421;  Barnes 
v.  Shinholster,  14  Ga.  133. 

Illinois.  —  Ballentine  z;  McDowell,  3  111.  28; 
McNair  v.  Schwartz,  16  111.  24;  Dudding  v. 
Hill,  15  111.  61;  Dixon  v.  Haley,  16  111.  145; 
Bailey  v.  Campbell,  2  111.  no. 

Indiana.  —  Nance  v.  Alexander,  49  Ind.  516; 
Pittsburgh,  etc.,  R.  Co.  v.  Thormburgh,  98 
Ind.  201;  Esiep  v.  Estep,  23  Ind.  114;  Nevvby 
v.  Vestal,  6  Ind.  413. 

Kentucky.  —  Waller  v.  Morgan,  18  B.  Mon. 
(Ky.)  142;  Richmond,  etc.,  Turnpike  Road 
Co.  v.  Rogers,  7  Bush  (Ky.)  534;  Hall  v  Jacobs, 
7  Bash  (Ky.)  595;  Rogers  v.  Wigg.  12  B.  Mon. 
(Ky.)  504;  Ward  v.  Small,  90  Ky.  198;  Logan 
v.  Lewis,  7  J.  J.  Marsh.  (Ky.)  6. 

Maine.  —  Wyman  v.  Hook,  2  Me.  337;  Howe 
v.  Russell,  4.1  Me.  446;  Emery  v.  Emery,  87 
Me.  282;  Burdin  v.  Ordway.  88  Me.  375; 
Rogers  v.  Libbey,  35  Me.  200;  Curtis  v.  Treat,' 
21  Me.  525;  Roxbury  v.  Huston,  39  Me.  312; 
Goddard  v.  Hall,  5s  Me.  579;  Page  v.  Mc- 
Glinch,  63  Me.  472;  Larrabee  v.  Lumberl,  34 
Me.  79;  Fox  v.  Corev,  41  Me.  81:  Porter  v. 
Hooper,  n  Me.  170;  Eastman  v  Howard,  30 
Me.  58,  50  Am.  Dec.  611;  Dakin  v.  Goddard, 
32  Me.  138. 

Maryland.  —  De  Young  z/.  Buchanan,  10  Gill 
&  J.  (Md.)  149,  32  Am.  Dec.  156;  Stoddert  v. 
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statutory  Provisions.  —  In  some  jurisdictions,  however,  statutes  have  extended 
the  action  of  assumpsit  for  use  and  occupation  so  as  to  include  some  cases 
where  the  relation  of  landlord  and  tenant  does  not  exist  between  the  parties.1 

(b)  "Wrongful  Possession  by  Defendant.  —  Since  the  relation  of  landlord  and  tenant, 
created  by  either  express  or  implied  contract,  must  exist  between  the  parties 
in  order  to  raise  an  implied  contract  to  pay  rent  so  as  to  entitle  the  owner  of 
land  to  sue  in  assumpsit  for  use  and  occupation,  therefore  if  one  euters  upon 
the  land  of  another  under  such  circumstances  as  to  render  him  a  trespasser, 
and  holds  adversely  to  the  rightful  owner,  the  law  will  not  imply  a  contract  to 
pay  rent  for  such  use  and  occupation.2 

'peaceful  Entry  Acquiesced  in  by  Owner.  — When  the  entry  by  the  defendant  was 
peaceful,  though  without  any  agreement  with  the  owner,  as  where  at  the  time 
of  the  defendant's  entry  the  premises  were  vacant,  it  has  been  held  that  the 
owner  could  acquiesce  in  such  entry  and  treat  the  occupier  as  his  tenant,  so 
as  to  enable  him  to  recover  in  assumpsit  for  use  and  occupation.3 


(N.  Y.)  240;  Smith  v.  Stewart.  6  Johns.  (N.  Y.) 
46,  5  Am.  Dec.  186.  Compare  Noffatt  v.  Smith, 
4  N.  Y.  126;  Van  Brunt  v.  Pope,  (Supm.  Ct. 
Spec.  T.)  6  Abb.  Pr.  N.  S.  (N.  Y.)  217. 

North  Carolina.  —  Hardy  v.  Williams,  9  I  red. 
L.  (31  N.  Car.)  177;  Hayes  v.  Acre,  Conf.  Rep. 
(1  N.  Car.)  19. 

Ohio.  —  Sinnard  v.  McBride,  3  Ohio  264; 
Peters  v.  Elkins,  14 Ohio  344;  Richey  v.  Hinde, 
6  Ohio  371;  Cincinnati  v.  Walls,  1  Ohio  St. 
223;  Butler  v.  Cowles,  4  Ohio  213,  19  Am.  Dec. 
612. 

Oregon.  —  Espy  v.  Feuton,  5  Oregon  423; 
Holman  v.  De  Lin  30  Oregon  428. 

Pennsylvania.  —  Kline  v.  Jacobs,  68  Pa.  St. 
57;  Mar'latt  v.  Marlatt,  4  Penny.  (Pa.)  91;  Car- 
roll v.  Carroll,  2  Chest.  Co.  Rep.  (Pa.)  119: 
Building  Assoc.  v.  Frisdjen,  5  W.  N.  C.  (Pa.) 
318;  Newlin  v.  Brinton,  1  Chest.  Co.  Rep.  (Pa.) 
233;  Stockton's  Appeal,  64  Pa.  St.  58;  Wharlon 
v.  Fitzgerald,  3  Dall.  (Pa.)  503;  Pott  v.  Lesher, 
1  Yeates  (Pa.)  576;  Henwood  v.  Cheeseman, 
3  S.  &  R.  (Pa.)  500;  Brolasky  v.  Ferguson,  48 
Pa.  St.  434.  Compare  Haldane  v.  Duche,  2 
Dall  (Pa.)  176. 

South  Carolina.  —  Ryan  v.  Marsh,  2  Nott  & 
M.  (S.  Car.)  156. 

South  Dakota.  —  McDermott  v.  Carroll,  n 
S.  Dak.  323. 

1  ennessee.  —  Odonnell  v.  McMurdie,  6 
Humph.  (Tenn.)  134;  Nairy  v.  Paine,  9 
Humph.  (Tenn.)  533. 

Vermont.  —  Clark  v.  Clark,  58  Vt.  527; 
Strong  v.  Garfield,  10  Vt.  502;  Howard  v.  Ran- 
som 2  Aik.  (Vt.)  252;  Watson  v.  Brainard,  33 
Vt.  88;  Hough  v.  Birge,  11  Vt.  190,  34  Am. 
Dec.  682;  Stacy  v.  Vermont  Cent.  R.  Co.,  32 
Vt.  551,  Moore  v.  Harvey,  50  Vt.  297. 

Virginia.  —  Sutton  v.  Mandeville,  1  Munf. 
(Va.)  407,  4  Am.  Dec.  549. 

Wisconsin.  —  De  Pere  Co.  v.  Reynen,  65 
Wis.  271;  Ackerman  v.  Lyman,  20  Wis.  455. 

1.  Statutory  Provisions.—  Hadley  v.  Morrison, 
39  111.  392;  Wills  v.  Wills,  34  Ind.  106. 

Meaning  of  Terra  "Occupant."  —  The  term 
"  occupanl,"  as  used  in  Rev.  Stat.  Ind., 
§  5222,  providing  that  "  the  occupant,  without 
special  contract,  of  any  lands  shall  be  liable 
for  the  rent  to  any  person  entitled  thereto," 
does  not  include  one  who  lives  as  a  member 
of  the  family  of  the  person  exercising  control 
over  the  land.    Tinder  v.  Davis,  88  Ind.  99. 

2.  Not  Implied  from  Possession  of  Wrongdoer  — 
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United  States.  —  Lloyd  v.  Hough,  I  How.  (U. 
S.)  160. 

Alabama.  —  Smith  v.  Houston,  16  Ala.  11 1; 
Weaver  v.  Jones,  24  Ala.  420;  Stringfellow  v. 
Curry,  76  Ala.  394;  Fielder  v.  Childs,  73  Ala. 
567;  Lankford  v.  Green,  52  Ala.  103.  Compare 
Catterlin  v.  Spinks,  16  Ala.  467. 

California.  —  Sampson  v.  Schaeffer,  3  Cal. 

Florida.  —  Ward  v.  Bull,  1  Fla.  271. 

Georgia.  —  Jackson  v.  Mowry,  30  Ga.  143; 
Littleton  v.  Wynn,  31  Ga.  583;  Lathrop  v, 
Standard  Oil  Co.,  83  Ga.  307;  Williams  v. 
Hollis,  19  Ga.  313;  McLendon  v.  Atlanta,  etc., 
R.  Co.,  54  Ga.  293. 

Illinois.  —  Dudding  v.  Hill,  15  111.  61;  Mc- 
Nair  v.  Schwartz,  16  111.  24. 

Indiana.  —  Nance  v.  Alexander,  49  Ind.  516; 
Gallagher  v.  Himelberger,  57  Ind.  63. 

Maine.  —  Goddard  v.  Hall,  55  Me.  579. 

Maryland.  —  Stockelt  v.  Watkins,  2  Gill  &  J. 
(Md.)  '326,  20  Am.  Dec.  438;  De  Young  v. 
Buchanan,  10  Gill  &  J.  (Md.)  149,  32  Am.  Dec. 
156. 

Massachusetts.  —  Central  Mills  Co.  v.  Halt, 
124  Mass.  123;  Codman  v.  Jenkins,  14  Mass. 
96;  Boslon  v.  Binney,  n  Pick.  (Mass.)  1,  22 
Am.  Dec.  353. 

Michigan.  —  Henderson  v.  Detroit,  61  Mich. 
378;  Hogsett  v.  Ellis,  17  Mich.  351. 

Mississippi.  —  Inman  v.  Morris,  63  Miss.  347. 

Missouri.  —  McLaughlin  Dunn,  45  Mo. 
App.  645;  Edmonson  v.  Kite,  43  Mo.  176. 

Nevada.  —  Dixon  v.  Ahern,  19  Nev.  423. 

Neia  Hampshire. —  Mussey  v.  Holt,  24  N. 
H.  248,  55  Am.  Dec.  234;  Wiggin  v.  Wiggin, 
6  N.  H.  298. 

New  York.  —  Featherstonhaugh  v.  Brad- 
shaw,  1  Wend.  (N.  Y.)  134;  Hurd  v.  Miller,  2 
Hilt.  (N.  Y.)  540. 

Oregon.  —  Espy  v.  Fenton,  5  Oregon  423. 
Vermont.  —  Watson  v.  Brainard,  33  Vt.  88. 

Canada.  —  Le  Cain  v.  Hosterman,  ]  1  Nova 
Scotia  229. 

Compare  Ackerman  v.  Lyman,  20  Wis.  454. 
When  the  United  States  Government  holds  land 
under  a  claim  of  title,  the  law  will  not  imply 
a  contract  bv  it  to  pay  rent  to  the  owner.  Kin- 
kead  v.  U.  S.,  18  Ct.  CI.  504. 

3.  Peaceful  Entry  Acquiesced  in  by  Owner.  — 
Smith  v.  Houston,  16  Ala.  in;  Dell  v.  Gard- 
ner, 25  Ark.  134.  See  also  Keller  v.  Henry, 
24  Ark.  575;  Newberg  v.  Cowan,  62  Miss.  570. 
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Presumption  of  Rightful  Holding.  —  The  law  will  presume  that  the  occupation  by 
the  defendant  was  with  the  assent  of  the  owner  rather  than  that  it  was  wrong- 
ful, and  therefore  it  has  been  held  that  the  owner  is  prima  facie  entitled  to 
recover  in  assumpsit  for  use  and  occupation  on  proof  merely  of  ownership  by 
him  and  occupation  by  the  defendant.1 

Subsequent  Recognition  of  Owner's  Title.  —  Where  the  tenant  entered  into  posses- 
sion under  circumstances  rendering  him  a  trespasser  and  under  a  claim  adverse 
to  the  title  of  the  owner,  he  may,  by  a  subsequent  recognition  of  the  owner's 
title,  create  the  relation  of  landlord  and  tenant  so  as  to  give  rise  to  an  implied 
contract  to  pay  rent  which  will  support  an  action  of  assumpsit  for  use  and 
occupation.2  Mere  negotiations,  however,  looking  to  the  recognition  of  the 
owner  as  landlord  and  for  the  payment  of  rent  both  past  and  future,  but  with- 
out result,  are  not  sufficient  to  constitute  a  recognition  of  the  owner's  title  so 
as  to  entitle  him  to  recover  in  assumpsit  for  use  and  occupation.3 

Where  It  Is  Shown  that  the  Defendant  Originally  Entered  as  a  Trespasser,  the  law  pre- 
sumes that  his  occupation  continued  as  such,  and  the  burden  is  upon  the  owner 
to  show  a  subsequent  recognition  of  his  title  so  as  to  enable  him  to  maintain 
assumpsit  for  use  and  occupation.4 

Election  to  Treat  Occupier  as  Tenant  or  Trespasser.  —  Where  the  landlord  has  the 
right  of  election  to  treat  the  occupier  as  a  tenant  or  as  a  trespasser,  and  elects 
to  treat  him  as  a  trespasser,  the  law  will  not  imply  a  contract  to  pay  rent  for 
the  occupier's  possession  after  such  election.5  The  mere  giving  of  notice  to 
quit,  however,  is  not  a  conclusive  election  subsequently  to  treat  the  tenant  as 
a  trespasser.6  The  privilege  of  the  owner  to  treat  the  occupier  either  as  a 
trespasser  or  as  a  tenant  liable  in  assumpsit  for  use  and  occupation  is  chiefly 
exemplified  in  cases  of  holding  over  by  the  tenant. 7 

(c)  Mortgagor  Remaining  in  Possession.  —  Where  a  mortgagor  remains  in  posses- 
sion, the  law  will  not  imply  a  promise  on  his  part  to  pay  rent,  whether  his 
right  to  possession  before  condition  broken  is  or  is  not  reserved  in  the  mort- 
gage.8 There  is,  however,  no  inconsistency  between  the  relation  of  landlord 
and  tenant  and  that  of  mortgagee  and  mortgagor,  and  the  mortgagor  may 
expressly  contract  to  pay  rent  to  the  mortgagee  while  in  possession.9 

1.  Presumption  of  Rightful  Holding.  —  Alexan-  Tenant  —  England,  —  Birch  v.  Wright,  I  T.  R. 

der  v.  Alexander,  52  111.  App.  195;  Oakes  v.  378;  Doe  v.  Batten,  1  Cowp.  246. 

Oakes.  16  111.  106;  Rose  v.  Day,  2r  111.  App.  Maine.  —  Larrabee  v.  Lumbert,  34  Me.  79; 

139;  Saiborn     Haynes,  26  111.  App.  335;  Page  Goddard  v.  Hall,  55  Me.  579. 

v.  McGtinch,  63  Me.  472;  O'Connor  v.  Tynes,  Massachusetts.  —  Fletcher  v.  M'Farlane,  12 

3  Rich.  L.  (S.  Car.)  276.    See  also  Clark  v.  Mass.  43. 

Green,  35  Ga.  92;  Lathrop  v.  Standard  Oil  Co.,  Minnesota.  —  Johnson  v.  Johnson,  62  Minn. 

83  Ga.  307.  302. 

2.  Subsequent  Recognition  of  Owner's  Title.  —  New  Hampshire.  —  Walker  v.  Prescott,  6  N. 
Panton  v.  Jones,  3  Campb.  372;  Jenkins  v.  H.  98. 

Hill,  2  W.  R.  268;  Davis  v.  Holdship,  1  Chit.  New    York.  —  Featherstonhaugh    v.  Brad- 

644,  note,  18  E.  C.  L.  189,  note;  Dolby  v.  lies,  shaw,  1  Wend.  (N.  Y.)  134. 

11  Ad.  &  El.  335,39  E.  C.  L.  Ill;  Curtis  z.  Ohio.  —  Sinnard  v.  McBride,  3  Ohio  264. 

Treal,  21  Me.  525;  Steele  v.  Thayer.  36  Minn.  Vermont.  —  Strongs.-.  Garfield,  10  Vt.  502. 

174;  Ackennan  v.  Lyman,  20  Wis.  454.  Compare  Wittman  v.  Milwaukee,  etc..  R.  Co., 

Tenant  of  Disseizor.  —  Where  one  enters  upon  51  Wis.  89. 

the  premises  as  tenant  of  the  disseizor  his  sub-  6.  Grove  v.  Barclay,  106  Pa.  St.  155;  National 

sequent  promise  to  pay  the  rent  to  the  true  Oil  Refining  Co.  v.  Bush,  88  Pa.  St.  335 

owner  will  not  enable  such  owner  to  recover  7.  Tenant  Holding  Over.  —  Scott  v.  Hawsman, 

in  assumpsit  for  use  and  occupation,  unless  2  McLean  (U.  S.)  180;  Hill  v.  Goolsby,  41  Ga. 

he  has  first  entered,  so  as  to  purge  the  dis-  289;  Longfellow  v.  Longfellow,  54  Me.  240; 

seizin.    Roxbury  v.  Huston,  39  Me.  312.  National  Oil  Refining  Co.  v.  Bush,  88  Pa.  St. 

3.  Negotiations  Eetween  Trespasser  and  Owner.  335;  Sherman  v.  Champlain  Transp.  Co.,  31 
—  Turner  v.  Cameron's  Coalbrook  Steam  Coal  Vt.  162.    See  infra,  this  title,  Holding  Over. 
Co.,  5  Exch.  932;  Lathrop  v.  Standard  Oil  Co.,  8.  Mortgagor  Remaining  in  Possession. —  Moss 
83  Ga.  307;  Ballentine  v.  McDowell,  3  111.  28;  v.  Gallimore,  1  Dougl.  282;  Wilton  v.  Dunn, 
Gallagher  v.  Himelberger,  57  Ind.  63.  17  Q.  B.  294,  79  E.  C.  L.  294;  Mayo  v.  Fletcher, 

4.  Presumption  of  Continuance  of  Wrongful  14  Pick.  (Mass.)  525;  Wilder  v,  Houghton,  I 
Holding.  —  Dixon  v.  Ahern,  19  Nev.  423.  Pick.  (Mass.)  87. 

5.  Election  to  Treat  Occupier  as  Trespasser  or  9.  Murray  v.  Riley,  140  Mass.  490. 
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U)  Grantor  or  Vendor  Remaining  in  Possession.  —  A  contract  to  pay  rent,  SO  as  to 
entitle  the  «rrantee  to  recover  in  assumpsit  for  use  and  occupation,  is  not  to 
be  implied  from  continued  possession  by  a  grantor  after  the  conveyance  of  the 
premises,1  nor  where  a  vendor,  after  the  execution  of  a  contract  to  convey, 
remains  in  possession  until  the  conveyance  is  executed.2 

(e)  Entry  under  Agreement  to  Purchase.  —  Where  a  person  enters  under  an  agree- 
ment to  purchase,  the  law  will  not  imply  a  contract  on  his  part  to  pay  rent 
until  the  conveyance  is  made.3 

sale  Not  Consummated.  -  This  is  true  though  the  contract  to  purchase  fails. 

Default  of  Vendee.  —  And  it  has  been  held  immaterial  that  the  failure  to  con- 
summate the  sale  is  due  to  the  default  of  the  vendee.5  In  a  number  of  cases, 
however  it  has  been  held  that  where  the  sale  falls  through  on  account  of  the 
default  of  the  vendee,  the  vendor  may  recover  in  assumpsit  for  use  and  occu- 


1  Grantor  or  Vendor  Remaining  in  Possession. 
—  Stevens  v.  Hulin,  53  Mich.  93;  Aull  Sav. 
Bank  v  Aull,  80  Mo.  199;  Preston  v.  Havvley, 
101  N.  Y.  586.  See  also  Orr  v.  Quimby,  55  N7- 
H.  590.  Compare  Larrabee  v.  Lumbert,  34 
Me.  79. 

Execution  Debtor.  —  Thus,  where  an  execu- 
tion debtor,  after  sale  of  his  land  on  execution, 
remains  in  possession,  the  law  will  not  imply 
a  contract  to  pay  rent  so  as  to  enable  the  pur- 
chaser to  recover  in  assumpsit  for  use  and  oc- 
cupation. Le  Cain  v.  Hosterman,  n  Nova 
Scotia  229.  ,  _  _ 

2.  Leggott  v.  Metropolitan  R.  Co.,  L.  K.  5 
Child-  Greenup  v.  Vernor,  16  111.  26.  Compare 
Metropolitan  R.  Co.  v.  Defries,  25  W.  R.  841; 
Fleming  v.  Chunn,  4  Jones  Eq.  (51  N.  Car.) 

422-  „       ,  r 

3  Entry  under  Agreement  to  Purchase  —  Hnx  - 
land.  —  Hearn  v.  Tomlin,  Peake  N.  P.  (ed. 
1705)  192;  Tew  v.  Jones,  13  M.  &  W.  12; 
Corrigan  v.  Woods,  Ir.  R.  1  C.  L.  73;  Markey 
v  Coote,  lr.  R.  10  C.  L.  149;  Rum  ball  _i\ 
Wright.  1  C.  &  P.  589.  11  E.  C.  L.  484;  Win- 
terbottom  v.  Ingham,  7  Q.  B.  611,  53  E.  C.  L. 

^Canadi.  —Temple  v.   McDonald,    6  Nova 

Scotia  155.  „  _        ...  .. 

United  States.  —  Carpenter  v.  U.  S.,  17  Wall. 
(U.  S  )  489.  affirming  6  Ct.  CI.  157- 

Alabama.  —  Adair  v.  Stone,  81  Ala.  113;  Bell 
v.  Ellis,  1  Stew.  &  P.  (Ala.)  294. 

Connecticut.  —  Vandenheuvel  v.  Storrs,  3 
Conn.  208. 

Georgia.  —  Barnes  v.  Shinholster,  14  Ga.  131. 

Illinois.  —  McNair  v.  Schwartz,  16  111.  24; 
Dixon  v.  Haley,  16  111.  145- 

Indiana.  —  Newby  v.  Vestal,  6  Ind.  412; 
Miles  v.  Elkin,  10  Ind.  329. 

Kansas.  —  Garvin  v.  Jennerson,  20  Kan.  371. 

Kentucky.  —  Jones  v.  Tipton,  2  Dana  (Ky.) 
295;  Rogers  v.  Wiggs,  12  B.  Mon.  (Ky.)  504; 
Johnson  v.  Beauchamp,  9  Dana  (Ky.)  124; 
Richmond,  etc.,  Turnpike  Road  Co.  v.  Rogers, 
7  Bush  (Ky.)  532. 

Maine.  —  Dennett  v.  Penobscot  Fair  Ground 
Co.,  57  Me.  425;  Bishop  v.  Clark,  82  Me.  532. 

Massachusetts.  —  Little  v.  Pearson,  7  Pick. 
(Mass.)  301,  19  Am.  Dec.  289;  Boston  v.  Bin- 
ney,  11  Pick.  (Mass.)  1,  22  Am.  Dec.  353; 
Welch  v.  Andrews,  9  Met.  (Mass.)  78. 

Michigan.  —  Dwight  v.  Cutler,  3  Mich.  566, 
64  Am.' Dec.  105;  Hogsett  v.  Ellis,  17  Mich. 
351. 

Missouri.  —  Coffman  v.  Huck,  19  Mo.  435. 


New  York.  —  Croswell  v.  Crane.  7  Barb. 
(N.  Y.)  191;  Smith  v.  Stewart,  6  Johns.  (N.  Y.) 
46  5  Am.  Dec.  186;  Sylvester  v.  Ralston,  31 
Barb.  (N.  Y.)  286;  Bancroft  v.  Wardell,  13 
Johns.  (N.  Y.)  489.  7  Am.  Dec.  39°. 

Pennsylvania.  —  Bardsley's    Appeal,  (Pa. 
1887)  10  Atl.  Rep.  39,  6  Cent.  Rep.  246. 

Vermont.  —  Hough  v.  Birge,  n  Vt.  190,  34 
Am.  Dec.  682;  Stacy  v.  Vermont  Cent.  R.  Co., 
32  Vt.  551;  Way  v.  Raymond,  16  Vt.  371; 
Beach  v.  Dor  win,  12  Vt.  139;  Watson  v.  Brain- 
ard,  33  Vt.  88. 

See  also  Kannon  v.  Pillow,  7  Humph.  (Tenn.) 
281.  Compare  Miller  v.  Buchanan,  2  Baxt. 
(Tenn.)  390. 

Exchange.  —  The  same  rule  applies  where 
one  enters  under  an  agreement  to  exchange 
lands.    Garvin  v.  Jennerson,  20  Kan.  371. 

4.  Contract  to  Purchase  Not  Consummated  — 
England.  —  Kirtland  v.  Pounsett,  2  Taunt.  145; 
Winterbottom  v.  Ingham,  7  Q.  B.  611,  53  E.  C. 

L.  611.  . .    ,  .T 

Canada.  —  Temple  v.  McDonald,  6  Nova 
Scotia  155;  Temple  v.  Scott,  6  Nova  Scotia  158, 
note. 

Connecticut.  —Vandenheuvel  v.  btorrs,  3 
Conn.  203. 

Delaware.  —  Mariner  v.  Burton,    4  Harr. 

(Del-)cg.  c  T11 

Illinois.  —  McNair  v.  Schwartz,  16  ill.  24. 
Kansas.  —  Garvin  v.  Jennerson,  20  Kan.  371. 
Kentucky.  —  Rogers  v.  Wiggs,  12  B.  Mon. 

(Ky.)  504. 

Massachusetts.  —  Little  v.  Pearson,  7  Pick. 
(Mass.)  301,  19  Am.  Dec.  289. 

Michigan.  —  Dwight  v.  Cutler,  3  Mich.  566, 
64  Am.  Dec.  105. 

Missouri.  —  Coffman  v.  Huck,  24  Mo.  49'-,. 

New  York.  —  Smith  v.  Stewart,  6  Johns.  (N. 
V  )46,  5  Am.  Dec.  186;  Sylvester  v.  Ralston, 
31  Barb.  (N.  Y.)  286. 

Vermont.  -  Hough  f.  Birge,  11  Vt.  190,  34 
Am  Dec.  632;  Way  v.  Raymond,  16  Vt.  371. 

5  Default  of  Vendee  —  No  Implied  Contract 
to  Pay  Reiit—  Connecticut.  —  Vandenheuvel  v. 
Storrs,  3  Conn.  203. 

Illinois.  —  McNair  v.  Schwartz,  xo  III.  24; 
Dixon  v.  Haley,  16  111.  H5-  Compare  Whitney 
v.  Cochran,  2  111.  209. 

New  York.  —  Smith  v.  Stewart,  0  Johns.  (N. 
Y.)  46,  5  Am.  Dec.  186. 

Vermont.  —  Stacy  v.  Vermont  Cent.  K.  Co., 

-22  Vt 

Canada.  —  Temple  v.  McDonald,  6  Nova 
Scotia  155. 
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pation  the  value  of  the  use  of  the  land  during  the  time  when  the  vendee  was 
in  possession.1  In  some  jurisdictions  the  statutes  expressly  authorize  the 
vendor  to  recover  in  assumpsit  for  use  and  occupation  when  the  contract  of 
sale  falls  through  on  account  of  the  vendee's  default.3 

Invalid  Contract  of  Purchase. — The  fact  that  the  contract  to  purchase  under 
which  the  purchaser  went  into  possession  was  invalid  does  not  change  the 
general  rule  so  as  to  raise  an  implied  contract  on  his  part  to  pay  rent.3 

Rescission  of  Contract  to  Purchase.  —  Where  the  contract  to  purchase  is  rescinded 
by  the  parlies,  and  the  purchaser  remains  in  possession  after  such  rescission, 
with  the  consent  of  the  seller,  the  law  will  imply  a  contract  to  pay  rent  for 
his  occupation  subsequent  to  the  rescission,4  but  not  for  his  occupation  prior 
to  the  rescission.5 

Stipulation  for  Rent  Prior  to  Conveyance.  —  The  parties  to  the  contract  of  sale  may, 
of  course,  expressly  contract  for  the  payment  of  rent  by  the  vendee  until  the 
sale  is  consummated.*' 

(f)  Entry  Pending  Negotiations  for  Lease.  —  Where  the  tenant  enters  pending 
negotiations  for  a  lease,  and  such  negotiations  fail,  the  law  will  imply  a  con- 
tract for  the  payment  of  rent  during  the  occupation.7  And  the  same  is  true 
where  the  tenant  enters  under  an  agreement  to  take  a  lease,  but  afterwards 
refuses  to  accept  the  lease.8  It  has  been  held,  however,  that  where  the  fail- 
ure to  execute  a  lease  is  due  to  the  default  of  the  landlord,  the  tenant  is  not 
liable  for  use  and  occupation  prior  to  such  default.9 

(g)  Invalid  Leases.  —  Where  the  tenant  enters  under  a  lease  which  is  invalid, 
but  not  illegal,  as  in  case  of  a  parol  lease  invalidated  by  the  statute  of  frauds' 
the  law  implies  a  contract  to  pay  rent  so  as  to  entitle  the  landlord  to  sue  in 
assumpsit  for  use  and  occupation,10  and  the  rent  named  in  the  parol  lease  may 


1.  Contract  Implied  —  Alabama.  —  Smith  v. 
Wooding,  20  Ala.  324;  Davidson  v.  Ernest,  7 
Ala.  817. 

Maine.  —  Patterson  v.  Stoddard,  47  Me.  355, 
74  Am.  Dec.  490. 

Massachusetts.  —  Welch  r.  Andrews,  9  Met. 
(Mass.)  78;  Gould  r>.  Thompson,  4  Met. 
(Mass.)  224. 

Michigan.  —  Dwight  v.  Cutler,  3  Mich.  566, 
64  Am.  Dec.  io^. 

New  Hampshire.  —  Clough  v.  Hosford,  6  N. 
H.  231.  -See  also  Ayer  v.  Hawkes,  11  N.  H. 
148. 

Wisconsin.  —  Norden  v.  Jones,  33  Wis.  600, 
14  Am.  Rep.  782.  See  however  Kelty  v. 
Owens,  3  Pin.  (Wis.)  372;  Elliott  v.  Jackson,  3 
Wis.  649. 

See  also  Hall  v.  Vaughan,  1  C.  tS:  P.  591, 
note  c,  11  E.  C.  L.  485,  note  c. 

Where  the  Contract  of  Sale  Contains  a  Provision 
Making  the  Purchaser  a  Tenant  at  Sufferance  of 
the  vendor  on  failure  of  the  purchaser  to  com- 
plete his  purchase,  the  vendor  may  on  such 
failure  recover  in  an  action  for  use'and  occu- 
pation.   Wright  v.  Roberts,  22  Wis.  161. 

2.  Statutory  Provisions.  —  Fielder  v.  Childs, 
73  Ala.  567;  Hadley  v.  Morrison,  39  111.  392! 
And  see  the  local  statutes. 

3.  Invalid  Contract  to  Purchase.  —  Corrigan  v. 
Woods,  Ir.  R.  1  C.  L.  73;  Carpenter  v.  U.  S. 
17  Wall  (U.  S.)  489.  Compare  Anthony  7'. 
Hunt,  31  Ark.  481;  Gould  v.  Thompson,  4  Met. 
(Mass.)  224. 

4.  Rescission  of  Contract.  —  Howard  v  Shaw 
8  M.  &  W.  118;  Markey  v.  Coote,  Ir.  R.  i0c! 
L.  149;  Dwight  v.  Cutler,  3  Mich.  566,  64  Am. 
Dec.  105. 

5.  Markey  v.  Coole,   Ir.  R.  10  C.  L.  149; 
Miles  v.  Elkin,  10  Ind.  329. 
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6.  Stipulation  for  Payment  of  Rent  by  Purchaser. 

—  Spence  v.  Steadman,  49  Ga.  133;  Nestal  v. 
Schmid,  39  N.  J.  L.  686. 

7.  Entry  Pending  Negotiations  for  Lease.  — 
Dawes  v.  Dowling,  22  W.  R.  770;  Coggan  v. 
Warwicker,  3  C.  &  K.  40;  Isaacs  v.  Minkofsky, 
(Supm.  Ct.  App.  T.)  29  Misc.  (N.  Y.)  347. 

8.  Saunders  v.  Musgrave,  6  B.  &  C.  K24,  13 
E.  C.  L.  243;  Little  v.  Martin,  3  Wend.  (N.  Y.) 
219,  20  Am.  Dec.  688. 

9.  Rumball  v.  Wright,  1  C.  &  P.  590,  n  E. 
C.  L.  484. 

10.  Invalid  Leases  —  England. — Lowe  v.  Lon- 
don, etc.,  R.  Co.,  18  Q.  B.  632,  8.3  E.  C.  L.  632; 
Finlay  v.  Bristol,  etc.,  R.  Co.,  7  Exch.  405; 
Monroe  v.  Kerry,  1  Bro.  P.  C.  (Toml.  ed.)  67. 

United  Stales.  —  Scott  v.  Hawsman,  2  Mc- 
Lean (U.  S.)  180,  21  Fed.  Cas.  No.  12,532. 

Alabama.  —  Nelson  v.  Webb,  54  Ala.  436; 
Crawford  v.  Jones,  54  Ala.  459;  Maverick  v. 
Donaldson,  1  Ala.  535;  Hays  v.  Goree,  4  Stew. 
&  P.  (Ala.)  170. 

Arkansas.  —  Walker  v.  Shackelford,  49  Ark. 
503,  4  Am.  St.  Rep.  61. 

Connecticut.  —  Buell  v.  Cook,  5  Conn.  208; 
Wells  v.  Deming,  2  Root  (Conn.)  149;  Lock- 
wood  v.  Lock  wood,  22  Conn.  425. 

Illinois.  —  Nachbour  v.  Wiener,  34  111.  App. 
237;  Smith  v.  Kinkaid,  1  111.  App.  620;  Warner 
v.  Hale,  65  111.  395. 

Indiana.  —  Gibson  v.  Wihoxen,  16  Ind.  333. 

Nebraska.  —  Nickolls  v.  Barnes,  32  Neb.  195, 
39  Neb.  103. 

New  York.  —  New  York  v.  Kent,  57  N.  Y. 
Super.  Ct.  109;  Thomas  v.  Nelson,  69  N.  Y.  118. 

Ohio.  —  Wilson  zi.  School  Section  No.  16,  8 
Ohio  174. 

Pennsylvania.  —  Jennings  »,  McComb,  112 
Pa.  St.  518. 
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be  adopted  as  the  measure  of  recovery.1  Still  the  yearly  rent  stipulated  for 
in  a  lease  for  a  long  period  is  not  conclusive  upon  the  tenant  where  the  occu- 
pancy is  only  for  a  portion  of  the  term  demised.2 

(h)  Occupation  by  One  of  Several  Joint  Tenants  or  Tenants  in  Common.  —  For  a  treatment 
of  this  topic,  reference  is  made  to  an  earlier  volume  of  this  work.3 

(3)  Amount  of  Rent  Recoverable.  — The  amount  of  rent  recoverable  on  an 
implied  contract  is  the  reasonable  rental  value  of  the  premises,  and  is  a  ques- 
tion of  fact  for  the  determination  of  the  jury.4  The  question  of  the  amount 
of  rent  is  not  affected  by  the  fact  that  the  premises  would  have  remained  vacant 
and  unproductive  to  the  landlord  but  for  the  defendant's  occupancy,5  nor  by 
the  fact  that  the  tenant  did  not  make  the  most  beneficialuse  of  the  premises.6 
Nor  is  the  landlord  entitled  to  recover  more  than  a  reasonable  rental  because, 
on  account  of  the  peculiar  situation  of  the  tenant,  the  use  was  worth  more  to 

him.7  ,        t   .       .  , 

Value  of  Fee.  —  The  rental  value  of  premises  is  independent  of  the  value  of 
the  fee,  and  it  has  therefore  been  held  that  evidence  of  the  value  of  the  fee  is 
incompetent  upon  the  question  of  the  rental  value.8 

Custom.  —"It  has  been  held  that  where  farm  lands  are  let,  the  rent  to  be  paid 
in  a  share  of  the  crops,  without  a  specification  of  portion  to  be  paid,  the  por- 
tion may  be  determined  by  the  custom  existing  in  the  neighborhood  of  the 

lands.9  ,       .  , 

4.  Where  Kent  Is  Payable.  —  Where  the  lease  is  silent  in  regard  to  the  place 
of  payment,  the  rent  is  payable  at  the  demised  premises,  and  therefore  a  plea 
of  tender  upon  the  demised  premises  is  good,  though  the  landlord  was  not 
there  to  receive  payment; 10  and  this  is  especially  true  when  the  rent  is  pay- 


West  Virginia.  —  Goshorn  v.  Steward,  15  W. 
Va.  657. 

1.  England.  —  De  Medina  v.  Poison,  Holt  N. 
P.  47,  3  E.  C.  L.  28. 

United  States. —  Brohawn  v.  Van  Ness,  1 
Cranch  (C.  C.)  366,  4  Fed.  Cas.  No.  1,920. 

Alabama.  —  Crawford  v.  Jones,  54  Ala.  459; 
Crommelin  v.  Thess,  31  Ala.  412,  70  Am.  Dec. 
499' 

Arkansas.  —  Walker  v.  Shackelford,  49  Ark. 
503,  4  Am.  St.  Rep.  61. 

Connecticut.  —  Wells  v.  Deming,  2  Root 
(Conn.)  149;  Lockwood  v.  Lockwood,  22  Conn. 
425. 

Illinois.  —  Donohue  v.  Chicago  Bank- Note 
Co.,  37  111.  App.  552.  .  ^ 

Indiana.  —  Nash.  v.  Berkmeir,  83  Ind.  536. 

Massachusetts.  —  Appleton  v.  O'Donnell,  173 
Mass.  398. 

Minnesota.  —  Evans  v.  Winona  Lumber  Co., 
30  Minn.  515. 

Pennsylvania. — Stover  v.  Cad wallader,  2 
Penny.  (Pa.)  117;  Jennings  v.  McComb,  112 
Pa.  St.  518. 

The  New  Jersey  Landlord  and  Tenant  Act,  §  3 
(Gen.  Stat.  N.  J.  1895,  p.  1915),  provides  that 
in  assumpsit  for  use  and  occupation  when  the 
tenant  enters  into  possession  under  a  lease  in- 
valid within  the  statute  of  frauds,  the  parol 
demise  shall  be  admissible  evidence  of  the 
quantum  of  damages.  In  Holmes  v.  Stocklon, 
26  N.  J.  L.  93,  this  provision  was  held  to  mean 
that  such  parol  demise  shall  be  conclusive  evi- 
dence. 

2.  Crocket!  v.  Althouse,  35  Mo.  App.  404. 

3.  See  the  title  Joint  Tenants  and  Tenants 
in  Common,  vol.  17,  p.  646. 

4.  Amount  of  Rent  Recoverable.  —  Thetford  v. 
Tyler,  8  Q.  B.  95,  55  E.  C.  L.  95;  Elgar  v. 
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Watson,  C.  &  M.  494,  41  E.  C.  L.  270;  John- 
son v.  U.  S.,  2  Ct.  CI.  391;  Baker  v.  Root, 
4  McLean  (U.  S.)  572;  Carroll  v.  Finnagan,  1 
Cranch  (C.  C.)  234;  Dermoti  v.  Tucker,  3 
Cranch  (C.  C.)  92;  Columbia  Bank  v.  Gallo- 
way, 3  Cranch  (C.  C.)  353;  F°gg  v-  im<  21 
Me.  529;  Horton  v.  Cooley,  135  Mass.  589. 

Subsequent  Lease.  —  With  regard  to  the  rental 
value  of  premises  occupied  by  the  tenant  be- 
fore ihe  beginning  of  his  term,  it  has  been 
held  that  the  rent  fixed  in  the  lease  wz.?,  prima 
facie  evidence  of  (he  rental  value  of  the  prem- 
ises.   McCarty  v.  Ely,  4  E.  D.  Smith  (N.  Y.) 

37Rental  Value  of  Farm  —  How  Estimated.— 

See  Moore  v.  Ligon,  30  W.  Va.  146. 

Subletting  by  Defendants.  —  When  the  defend- 
ant sublets  the  premises,  evidence  of  the 
amouni  of  rent  received  by  him  is  admissible 
in  evidence  to  prove  the  value  of  the  use  and 
occupation.  Richardson  v.  Penny,  (Okla. 
1900)  61  Pac.  Rep.  584. 

5.  Newberg  r.  Cowan,  62  Miss.  570. 

6.  Horton  v.  Cooley,  135  Mass.  589. 

7.  Newberg  ».  Cowan,  62  Miss.  570. 

8.  Cohoon  :■.  Kineon,  46  Ohio  St.  590. 

9.  Scruggs  v.  Gibson,  40  Ga.  511. 

10.  Rent  Payable  on  Premises.  —  Crouche  v. 
Fastolfe,  T.  Raym.  418;  Boroughe's  Case,  4 
Coke  73  a-  Rowe  v.  Young,  2  Brod.  &  B.  234, 
6  E.  C.  L.  120;  Walter  v.  Dewey,  16  Johns. 
(N.  Y.)  222. 

In  Haldane  v.  Johnson,  8  Exch.  689,  it  was 
said  that  a  covenant  for  the  payment  of  rent 
at  a  specified  time,  wilhout  mentioning  any 
particular  place  of  payment,  is  analogous  to  a 
covenant  to  pay  a  sum  of  money  in  gross  on 
a  certain  day,  in  which  case  it  is  incumbent 
upon  the  covenantor  to  seek  out  the  person  to 
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able  in  a  portion  of  the  crops.1  It  is  held  that  in  order  to  sustain  a  claim  of 
forfeiture  for  nonpayment  of  rent,  a  demand  for  the  rent  must  have  been 
made  upon  the  demised  premises.2  The  parties  may,  of  course,  by  the  terms  of 
the  lease,  fix  the  place  of  payment  otherwise  than  upon  the  demised  premises.3 
5.  Time  of  Payment  —  a.  In  Absence  of  Express  Agreement  —  (i)  In 
General.  —  Where  no  time  for  the  payment  of  the  rent  is  fixed  in  the  lease, 
and  the  rent  reserved  is  in  gross,  it  is  not  payable  until  the  end  of  the  term.4 
So  also  where  the  lease  reserves  a  yearly,  quarterly,  or  other  periodical  rent, 
or  reserves  a  rent  in  gross  and  further  provides  for  its  payment  in  equal 
yearly,  quarterly,  or  other  periodical  payments,  such  periodical  payments  do 
not  fall  due  until  the  end  of  the  year,  quarter,  or  other  period  specified,5  and 
therefore  until  the  end  of  such  period  no  action  will  lie  to  recover  any  portion 
of  the  rent  for  that  period.6  Of  course,  where  rent  is  made  payable  in  instal- 
ments falling  due  during  the  term,  the  lessor  may  sue  for  each  instalment  as 
it  falls  due,  without  waiting  until  the  expiration  of  the  full  term.7 

Pennsylvania.  —  Menough's  Appeal,  5  W.  & 
S.  (Pa.)  432;  Boyd  v.  McCombs,  4  Pa.  St.  146. 

See  also  Stramann  v.  Scheeren,  7  Colo. 
App.  1. 

Where  a  lease  is  granted  partly  in  considera- 
tion of  a  payment  of  certain  claims  against 
the  lessor,  these  claims  are  payable  immedi- 
ately, and  not  at  the  termination  of  the  lease, 
as  such  payments  are  not  to  be  considered  as 
in  the  nature  of  a  rent.  Ardesco  Oil  Co.  v. 
North  American  Oil,  etc.,  Co.,  66  Pa.  St.  375. 

Tenancies  from  Year  to  Year.  —  In  tenancies 
from  year  to  year  the  rent  is  payable  at  the 
end  of  each  year.  Cowan  v.  Henika,  19  Ind. 
App.  40;  Raymond  v.  Thomas,  24  Ind.  476; 
Hell  c>.  Norris,  79  Ky.  48. 

5.  Periodical  Rents  —England.  —  Hutchins  v. 
Scott,  2  M.  &  W.  809;  Buckley  v.  Kenyon,  10 
East  139;  Doe  v.  Weller,  1  Jur.  622;  Cole  v. 
Sury,  Latch.  264;  Coomberz/.  Howard,  1  C.  B. 
440,  50  E.  C.  L.  440;  Turner  v.  Allday,  1  Tyrw. 
&  G.  819. 

Canada.  —  Nowery  v.  Connolly,  29  U.  C.  Q. 
B.  39;  Brown  v.  Blackwell,  35  U.  C.  Q.  B.  239; 
Smith  v.  Milliken,  6  N.  Bruns.  210. 

California.  —  Webster  v.  Cook,  38  Cal.  423. 
Illinois.  —  McFarlane  v.  Williams,  107  111. 
33;  Dauchy  Iron  Works  v.  McKim  Gasket,  etc., 
Co.,  85  111.  App.  584. 

Maryland.  —  Caslleman  v.  Duval,  89  Md.  657. 
Massachusetts. — Wood  v.  Partridge,  11  Mass. 
488;  Earle  v.  Kingsbury,  3  Cush.  (Mass.)  206; 
Fitchburg  Cotton  Manufactory  Corp.  v.  Mel- 
ven,  15  Mass.  268. 

Michigan. — Hilsendegen  v.  Scheich,  55  Mich. 
468. 

Missouri.  —  Ridgley  v.  Still  well,  27  Mo.  128; 
Garvey  v.  Dobyns,  8  Mo.  213;  Osinerj'.  Lynn, 
57  Mo.  App.  187;  Vegely  v.  Robinson,  20  Mo. 
App.  199;  Williamson  v.  Drew,  9  Mo.  App. 
598. 

Demand  for  Quarterly  Rents.  —  In  Indiana  it 
has  been  held  that  where  the  lease  reserves  a 
yearly  rent  payable  quarterly,  a  demand  for 
payment  of  each  quarter  is  necessary  to  ren- 
der it  due  before  the  end  of  the  year.  Stow- 
man  v.  Landis,  5  Ind.  430. 

6.  Garvey  v.  Dobyns,  8  Mo.  213. 

7.  May  Sue  as  Instalments  Fall  Due.  —  Barroil- 
het  v.  Battelle,  7  Cal.  450,  holding  that  where 
a  mortgage  is  given  to  secure  rent  payable 
monthly,  the  mortgage  may  be  foreclosed  on 
nonpayment  of    any  month's  rent,  without 
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be  paid  and  pay  or  tender  to  him  the  money. 
See  also  Dufresne  v.  Lamontagne,  8  L.  C.  Jur. 
197;  Clarke  v.  Charter,  128  Mass.  483;  Gruhn 
v.  Gudebrod  Brothers  Co.,  (N.  Y.  City  Ct. 
Gen.  T.)  21  Misc.  (N.  Y.)  528;  Livingston  v. 
Miller,  11  N.  Y.  80;  Remsen  v.  Conklin,  18 
Johns.  (N.  Y.)  447. 

1.  Rent  Payable  in  Crops,  —  Fordyce  v.  Ha- 
thorn,  57  Mo.  120;  Lush  v.  Druse,  4  Wend.  (N. 
Y.)  313;  Remsen  v.  Conklin,  18  Johns.  (N.  Y.) 
450. 

Where  the  tenant  makes  a  tender  of  the 
landlord's  portion  of  the  crops  upon  the  prem- 
ises, he  afterwards  holds  the  property  thus  set 
apart  and  tendered  at  the  risk  and  expense  of 
the  landlord.  Fordyce  v.  Hathorn,  57  Mo. 
120.  See  also  Sheldon  v.  Skinner,  4  Wend. 
(N.  Y.)  525,  21  Am.  Dec.  161;  Slingerland  v. 
Morse,  8  Johns.  (N.  Y.)  477. 

2.  Burnesw.  McCubbin,  3  Kan.  222,  87  Am. 
Dec.  468.  See  infra,  this  title.  Forfeiture. 
And  see  White  v.  Noonan,  cited  in  Hearn  v. 
McGolrick,  3  Quebec  368. 

3.  Stipulation  for  Payment  off  Premises.  — 
Fisher  v.  Smith,  48  111.  184. 

Where  the  payment  is  to  be  at  such  place, 
within  a  city  at  a  distance  from  the  premises, 
as  the  landlord  shall  designate,  if  he  omits  to 
designate  a  place  the  tenant  must  inquire. 
Lush  v.  Druse,  4  Wend.  (N.  Y.)  313.  See  also 
Livingston  v.  Miller,  11  N.  Y.  80. 

When  the  tenant  stipulated  to  deliver  corn 
rent  at  a  particular  place,  the  corn  is  at  his 
risk  until  so  delivered.  Magill  v.  Holston,  6 
Baxt.  (Tenn.)  323. 

4.  Rent  Payable  at  End  of  Term  —  England.  — 
Doe  v.  Weller,  1  Jur.  622. 

Alabama.  —  English  v.  Key,  39  Ala.  113. 

Arkansas.  — Tignor  v.  Bradley,  32  Ark.  781. 

Illinois.  —  Dixon  v.  Niccolls,  39  111.  372,  89 
Am.  Dec.  312. 

Indiana.  —  Indianapolis,  etc.,  R.  Co.  v.  In- 
dianapolis First  Nat.  Bank,  134  Ind.  127;  Elrner 
v.  Sand  Creek  Tp.,  38  Ind.  56;  Raymond  -■. 
Thomas,  24  Ind.  476;  Watson  v.  Penn,  108  Ind. 
21,  58  Am.  Rep.  26;  Cowan  v.  Henika,  19  Ind. 
App.  40. 

Massachusetts.  —  Bordman  v.  Osborn,  23  Pick. 
(Mass.)  295. 

/Mississippi. —  Hartsell  v.  Myers,  57  Miss.  135. 

Missouri.  —  Ridgley  v.  Still  well,  27  Mo.  128; 
Duryee  v.  Turner,  20  Mo.  App.  34;  Ostner  v. 
Lynn,  57  Mo.  App.  187. 
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(2)  Rent  Payable  in  Kind.  —  The  general  rule  that  the  time  of  payment 
does  not  arrive  until  the  end  of  the  term,  or,  in  case  of  a  periodical  rent,  until 
the  end  of  such  period,  has  been  applied  to  rent  payable  in  a  portion  of  the 
crops  raised  on  the  demised  land.1  In  other  jurisdictions,  however,  it  has 
been  held  that  rent  payable  in  a  share  of  all  the  crops  or  of  a  particular  crop 
was  payable  within  a  reasonable  time  after  the  crops  were  matured  and 
o-athered,  and  its  payment  was  not  postponed  until  the  end  of  the  term.2  The 
rent  certainly  cannot  be  considered  as  due  before  the  crop  is  harvested,  or  by 
the  exercise  of  reasonable  diligence  should  have  been  harvested.3 

Agreement  in  Lease  as  to  Time  of  Payment  — (i)  In  General.  — 
The  parties  to  a  lease  may,  of  course,  by  express  agreement,  provide  for  the 
payment  of  the  rent  in  advance,4  or  fix  the  time  of  payment  at  any  time  they 
choose;5  and  in  the  same  lease  the  lessor  may  let  different  sets  of  premises  at 
separate  rentals,  payable  at  different  periods.®  A  provision  that  the  first 
periodical  payment  of  rent  shall  be  in  advance  does  not  make  the  following 
payments  also  payable  in  advance.7 

(2)  What  Constitutes  Reservation  of  Yearly,  Quarterly,  or  Other  Periodical 
Rent.  —  As  a  general  rule  there  can  be  no  difficulty  in  determining  whether  a 
yearly,  quarterly,  or  other  periodical  rent  is  reserved.8  Where  a  yearly  rent 
is  reserved  for  the  first  year,  the  fact  that  the  lease  provides  for  a  termination 

waiting  for  the  end  of  the  entire  term;  Con- 
solidated Coal  Co.  v.  Peers,  39  111.  App.  453- 

1.  Rent  Payable  in  Kind.  —  Dixon  v.  Niccolls, 
39  111.  372,  89  Am.  Dec.  312;  Nowery  v.  Con- 
nolly, 29  U.  C.  Q.  B.  39. 

2.  Carulhers  v.  Williams,  5S  Mo.  App.  100; 
Jordan  v.  Bryan,  103  N.  Car.  59;  Brown  v. 
Adams,  35  Tex.  447-  See  also  Harrison  v. 
Clifton,  75  Iowa  736;  Toler  v.  Seabrook,  39 
Ga.  14;  Harton  v.  Miller,  84  Ala.  537.  But  it 
is  not  due  until  the  tenant  has  had  a  reason- 
able lime  to  gather  the  crop.  Holt  v.  Licett, 
in  Ga.  810. 

3.  Crops  Not  Harvested.  —  Spicer  v.  Spicer,  5 
Harr.  (Del.)  106;  Lamberton  v.  Stouft'er,  55 
Pa.  St.  284.  See  also  Rawlins  v.  Bush,  80  Ga. 
588;  Caruthers  v.  Williams,  58  Mo.  App. 
100. 

In  Smith  v.  Tindall,  107  N.  Car.  88,  where 
the  rent  was  payable  in  a  share  of  the  crops, 
the  landlord  was  held  entitled  to  his  share 
though  the  whole  of  the  crops  had  not  been 
gathered.  See  also  Rich  v.  Hobson,  i£2  N. 
Car.  79. 

4.  Agreements  for  Payment  of  Rent  in  Advance 

—  England.  —  Hopkins  v.  Helmore,  8  Ad.  & 
El.  463.  35  E.  C.  L.  439;  London,  etc.,  Loan, 
etc.,  Co.  v.  London,  elc,  R.  Co.,  (1893)  2  Q.  B. 
49;  Finch  v.  Miller,  5  C.  B.  428,  57  E.  C.  L. 
42S  Yeoman  v.  Ellison,  36  L.  J.  C.  PI.  326; 
Allen  v.  Bates,  3  L.  J.  Exch.  39;  Lee  v.  Smith, 
9  Exch.  662. 

Canada.  —  Galbraith  v.  Fortune,  10  U.  C.  C. 
P.  109. 

Illinois.  —  Stose  v.  Heissler,  120  III.  433- 
Michigan.  —  Hilsendegen    71.    Schetch,  55 
Mich.  468. 

New  York.  —  Giles  v.  Comstock,  4  N.  Y.  270, 
53  Am.  Dec.  374;  Conway  v.  Starkweather,  1 
Den.  (N.  Y.)  113;  Russell  v.  Doty,  4  Cow.  (N. 
Y.)  570;  Deyo  v.  Bleakley,  24  Barb.  (N.  Y.)  9; 
Haines  v.  L.  Graf  Mfg.  Co.,  (N.  Y.  City  Ct. 
Gen.  T.)  13  N.  Y.  St.  Rep.  730. 

Pennsylvania.  —  Ellis  v.  Rice,  195  Pa.  St.  42. 
See  also  Com.  v.  Contner,  2t  Pa.  St.  266. 

5.  For  the  Construction  of  Particular  Agreements 
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in  regard  to  the  time  of  payment  see  the  fol- 
lowing cases: 

England.  —  Gore  v.  Lloyd,  12  M.  &  W.  463. 
Canada.  —  Brown  v.  Blackwell,  35  U.  C.  Q. 
B.  239;  Bell  v.  McKindsey,  23  U.  C.  Q.  B.  162; 
Peacey  v.  Ovas,  26  U.  C.  C.  P.  464;  Neal  v. 
Scott,  10  U.  C.  Q.  B.  361;  Huskinson  v.  Law- 
rence, 26  U.  C.  Q.  B.  570. 

California.  —  Higgins  v.  California  Petro- 
leum, etc.,  Co.,  109  Cal.  304. 

Maryland.  —  Castleman  v.  DuVal,  89  Md. 

657- 

Massachusetts.  —  Weed  v.  Crocker,  13  Gray 
(Mass.)  219;  Rowe  v.  Williams,  97  Mass.  163. 

Minnesota.  —  Gibbens  v.  Thompson,  21 
Minn.  398;  Hall  v.  Smith,  16  Minn.  58. 

New  York.  —  Chase  v.  Knickerbocker  Phos- 
phate Co.,  32  N.  Y.  App.  Div.  400. 

Stipulations  for  Time  of  Payment  of  Rent  in 
Kind.  —  Toler  v.  Seabrook,  39  Ga.  14;  Hull  v. 
Stogdell,  67  Iowa  251. 

Transposing  Order  of  Feast  Days  as  Stipulated  in 
Lease.  —  Hill  v.  Grange,  Plowd.  164. 

Rent  Payable  on  Specified  Day  or  Within  Certain 
Number  of  Days  Thereafter.  —  C Inn's  Case.  10 
Coke  127;  Blunden's  Case,  Cro.  Eliz.  565; 
Pilkinton  v.  Dalton,  Cro.  Eliz.  575;  Barwick 
v.  Foster,  Cro.  Jac.  227;  Biggin  v.  Bridge,  3 
Keb.  534. 

6.  Coomber  v.  Howard,  1  C.  B.  440,  50 E,  C. 
L.  440. 

7.  Provision  for  Payment  of  First  Instalment  in 
Advance.  —  Holland  v.  Palser,  2  Stark.  161,  3  E. 
C.  L.  359;  Nowerv  v.  Connolly,  29  U.  C.  Q.  B. 

39-  Joslin  v.  Jefferson,  14  U.  C.  C.  P.  260; 
Brown  v.  Blackwell,  35  U.  C.  O.  B.239;  Liebe 
v.  Nicolai,  30  Oregon  364.  Compare  Stose  v. 
Heissler,  120  111.  433.  . 

8.  What  Constitutes  Reservation  of  Periodical 
Rent.  —  Coomber  v.  Howard,  1  C.  B.  440,  SO 
E.  C.  L.  440;  Bishop  v.  Goodwin,  14  M.  &  W. 
260;  Reg.  v.  Norwich  Incorp  ,  30  L.  T.  N.  S. 
704;  Doe  :..  Golding,  6  Moo.  231,  17  E.  C  L. 

40-  Tomkins  v.  Pinsent,  2  Ld.  Raym.  819; 
Dodd  v.  Mitchell,  77  Ind.  388;  Hutchinsv. 
Hodges,  98  N.  Car.  404. 
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of  the  tenancy  after  such  first  year,  on  specified  notice  before  any  subsequent 
quarter,  will  not  make  the  rent  payable  quarterly  after  the  first  year.1 

(3)  Lease  Beginning  Between  Usual  Periods.  —  Where  the  lease  begins 
between  two  of  the  usual  quarters  or  during  the  currency  of  a  month,  and 
provides  for  quarterly  or  monthly  rents,  the  quarter  or  monthly  days  are  fixed 
by  the  date  of  the  beginning  of  the  term,  and  not  by  the  usual  quarter  days 
or  by  the  first  or  last  day  of  a  particular  month.2 

(4)  Time  of  Payment  in  Alternative.  —  It  has  been  held  that  where  the 
time  of  payment  is  fixed  in  the  alternative,  as  by  a  stipulation  that  it  is  pay- 
able quarterly  or  monthly,  the  alternative  is  for  the  benefit  of  the  lessor,  who 
may  require  its  payment  either  way.3 

(5)  Accelerating  Payments.  —  The  lease  may  also  provide  for  accelerating 
the  time  of  the  payment  of  rent  upon  certain  contingencies,4  and  a  provision 
for  accelerating  the  payment  of  quarter  rents  in  case  of  the  financial  embarrass- 
ment of  the  lessee  is  not  against  public  policy.5 

(6)  Parol  Evidence  of  Time  of  Payment.  —  Where  the  lease  expressly  fixes 
the  time  for  the  payment  of  rent,  parol  evidence  is  not  admissible  as  a  general 
rule  to  show  that  the  payments  were  to  be  made  at  a  different  time;6  but 
where  the  lease  is  silent  as  to  the  time  of  payment,  or  the  provisions  in  regard 
thereto  are  indefinite,  it  seems  that  the  time  may  be  fixed  by  parol.7  It  has 
been  held,  where  the  lease  contained  no  stipulations  as  to  when  rent  was 
payable,  that  an  agreement  to  pay  periodically  during  the  term  could  be 
inferred  from  the  fact  that  the  rent  had  been  demanded  and  frequently  so 
paid.* 

c.  Change  of  Time  of  Payment.  —  The  general  rule  that  an  agreement 
for  the  extension  of  the  time  for  the  payment  of  a  debt  must  be  supported  by 
a  valuable  consideration  applies  fully  with  regard  to  agreements  changing  the 
time  for  the  payment  of  rent;  but  a  verbal  agreement  to  change  the  time  for 
the  payment  of  periodical  rents  from  the  beginning  to  the  end  of  the  several 


1.  Collett  v.  Curling,  10  O.  B.  785,  59  E.  C. 
L.  785. 

2.  Entry  Between  Usual  Periods.  —  Thus,  in 
England,  if  a  man  makes  a  lease  on  an  inter- 
mediate day  of  two  quarter  davs,  as  on  the 
first  of  May,  reserving  rent  payable  half- 
yearly,  this  means  half-yearly  from  the  mak- 
ing of  the  lease,  and  not  on  one  of  the  usual 
quarter  days.  Gilbert  on  Rents,  p.  50;  Curtiss 
v.  Miller,  17  Barb.  (N.  Y.)  477;  Donaldson  v. 
Smith,  1  Ashm.  (Pa.)  197.  Compare  Wolf  v. 
Merritt,  21  Wend.  (N.  Y.)  336,  wherein  the 
decision  was  controlled  by  1  Rev.  Stat.  N.  Y. 
744,  §  1  (Rev.  Stat.  N.  Y.,  oih  ed.,  1896,  p.  1818). 

In  California  it  was  held  that  if  a  lease  pro- 
vides that  the  lessee  is  to  hold  from  the  first 
day  of  a  cettain  month,  which  day  is  anterior 
to  the  execution  of  the  lease,  and  lhat  rent  is 
to  be  payable  on  the  last  day  of  each  and  every 
month  during  the  term,  the  rent  is  payable  on 
the  last  day  of  each  calendar  month  during  the 
term.    McGlynn  v.  Moore,  25  Cal.  384. 

3.  Time  of  Payment  in  Alternative.  —  Pember- 
ton  v.  Van  Rensselaer.  1  Wend.  (N.  Y.)  307. 

Where  it  is  stipulated  that  rent  shall  be  paid 
quarterly,  or  half-quarterly  if  required,  and 
the  rent  for  a  year  is  received  quarterly,  a 
demand  by  the  landlord  is  necessary  to  make 
it  payable  half-quarterly.  Mallam  v.  Arden, 
10  Ring.  299,  25  E.  C.  L.  140. 

4.  Accelerating  Payments, —  Mitchell  v.  Mc- 
Cattley,  20  Ont.  App,  272;  Re  Canada  Coal 
Co.,  27  Ont.  151;  Piatt  v.  Johnson,  168  Pa.  St. 


47,  47  Am.  St.  Rep.  877;  Goodwin  v.  Sharkey, 
80  Pa.  St.  149;  Teufel  v.  Rowan,  179  Pa.  St. 
408;  Hart  v.  Wynne,  (Tex.  Civ.  App.  1897)40 
S.  W.  Rep.  848.  See  also  Untereiner  z\  Shep- 
ard,  52  La.  Ann.  1809. 

In  Quebec  rent  not  due  by  the  terms  of  the 
lease  becomes  payable  on  the  insolvency  of 
the  lessee.  Hamilton  v.  Valade,  7  Montreal 
Leg.  N.  15;  Civ.  Code  Quebec,  art.  1092.  See 
also  /;/  re  Harte,  22  Ont.  516. 

Waiver  of  Accelerating  Clause.  —  A  landlord 
accepting  overdue  rent  does  not  waive  the 
clause  in  his  lease  providing  that  all  the  rent 
reserved  in  the  lease  shall  become  immediately 
due  and  payable  upon  default  fot  five  days  on 
the  pari  of  the  tenant  to  pay  any  monthly  in- 
stalment.   Teufel  v..  Rowan,  179  Pa.  St.  408. 

5.  Public  Policy.  —  Piatt  v.  Johnson,  168  Pa. 
St.  47,  47  Am.  St.  Rep.  877. 

6.  Parol  Evidence  of  Time  of  Payment.  —  Giles 
v.  Comstock,  4  N.  Y.  270,  53  Am.  Dec.  374; 
Carpenter  v.  Shanklin,  7  Blackf.  (Ind.)  308. 

7.  Galbraitb  v.  Fortune,  to  U.  C.  C.  P.  icg; 
Brown  v.  Blackwell,  35  U.  C.  Q.  B.  239;  Hart- 
sell  v.  Myers,  57  Miss.  135.  See  also  Wilson 
v.  McNamara,  12  U.  C.  Q.  B.  446;  Gore  v. 
Lloyd,  12  M.  &  W.  463. 

A  tenant  may  by  parol  bind  himself  to  pay 
rent  in  advance.  Galbraith  v.  Fortune,  10  U. 
C.  C.  P.  109. 

8.  Long  Island  R.  Co.  v.  Marquand,  6  N.  Y. 
Leg.  Obs.  160.  See  also  Gore  v.  Llovd,  12  M. 
&  W.  463. 
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periods,  if  supported  by  a  valuable  consideration,  is,  of  course,  valid.1 

d.  Custom  Regulating  Time  of  Payment.  —  Where  the  lease  is  silent 
as  to  the  time  of  payment  of  the  rent,  such  time  may  be  fixed  by  custom,8 
but  proof  of  a  custom  cannot  vary  the  express  terms  of  the  lease  in  this 
regard.3 

e.  Statutory  Provisions  as  to  Time  of  Payment.  —  In  some  jurisdic- 
tions the  statutes  fix  the  time  of  payment  of  rent  when  the  time  is  not  fixed 
by  the  lease.4 

/.  Time  of  Day  When  Rent  Is  Payable.  —  Where  rent  is  payable  on  a 
certain  day,  the  tenant  has  the  whole  of  that  day  on  which  to  make  payment, 
and  the  rent  is  not  to  be  considered  as  past  due  until  after  midnight  of  that 
day.5 

g.  Day  of  Payment  Falling  on  Sunday.  —  Where  the  day  for  the 
payment  of  rent  falls  on  Sunday,  the  tenant  has  the  whole  of  the  next  day 
upon  which  to  make  payment  before  he  can  be  considered  in  default;"  but 
the  rent  is  to  be  considered  as  having  accrued  on  the  Sunday,  so  far  as  regards 
the  liability  of  the  tenant  therefor  in  case  of  a  surrender  or  eviction,  etc.7 

6.  Amount  of  Rent  —  a.  In  General.  — When  the  amount  of  the  rent  to  be 
paid  is  specified  in  the  lease,  the  agreement  of  course  controls,  and  the 
determination  of  the  amount  becomes  merely  a  construction  of  the  lease. 
This  construction  is  to  be  governed  by  the 

of  instruments,  which  will  be  found  treated  in  another  title.8  A  discussion 
of  these  rules  would  merely  require  repetition,  and  the  reader  is  therefore 
referred  to  the  cases  cited  in  the  notes  for  the  construction  of  particular 
leases  with  regard  to  the  amount  of  rent.9    In  some  cases  the  courts  have 


1.  Wilgus  v.  Whitehead,  89  Pa.  St.  131. 

An  oral  promise  by  the  tenant  to  pay  peri- 
odical rent  in  advance,  the  lease  providing 
otherwise,  mast  be  supported  by  an  independ- 
ent consideration,  otherwise  it  is  nudum  pactum. 
Hasbrouck  v.  Winkler.  48  N.  J.  L.  431. 

2.  Custom  as  to  Time  of  Payment.  —  Buckley  v. 
Taylor,  2  T.  R.  600;  Doe  v.  Weller,  I  Jur.  622; 
Doe  z:  Benson,  4  B.  &  Aid.  588,  6  E.  C.  L.  613; 
Calhoun  v.  Atchison,  4  Bush  (Ky.)  261,  96  Am. 
Dsc.  299.  See  also  Smith  Milliken,  6  N. 
Bruns.  210,  qucere;  Tignor  v.  Bradley,  32  Ark. 
7Sr;  Watson  v.  Penn,  108  Ind.  21,  58  Am. 
Rep.  26. 

Thus,  rent  may  be  payable  in  advance  by 
custom.    Buckley  v.  Taylor,  2  T.  R.  600. 

3.  Doe  v.  Weller,  1  Jur.  622. 

4.  Statutory  Provisions.  —  In  Alabama,  Code 
1886,  §  3057  (Civ.  Code  1896,  §  2704),  fixes  the 
time  of  payment  of  rent  of  yearly  leases  on 
December  25,  where  the  lease  is  silent  in  re- 
gard thereto.  Dozier  v.  Robinson,  82  Ala. 
408;  Horton  v.  Miller,  84  Ala.  537. 

As  to  the  New  York  statute  (1  Rev.  Stat. 
744,  §  1;  Rev.  Stat.,  9th  ed.  1896,  p.  1818)  with 
.egard  to  the  payment  of  rents  in  New  York 
city,  see  Wolf  v.  Merritt,  21  Wend.  (N.  Y.)  336. 

5.  Time  of  Day.  —  Dibble  v.  Bowater,  2  El.  (S: 
Bl.  564,  715'  E.  C.  L.  564;  Duppa  v.  Mayo,  1 
Saund.  287;  Cutting  v.  Derby,  2  W.  Bl,  1077; 
Hammond  :•.  Thompson,  168  Mass.  531 ;  Smith 
v.  Shepard,  15  Pick.  (Mass.)  147,  25  Am.  Dec. 
432;  Dalton  v.  Laudahn,  27  Mich.  529;  Sher- 
lock v.  Thayer,  4  Mich.  355,  66  Am.  Dec.  539; 
Thomas  v.  Hayden,  cited  in  Sweet  v.  Harding, 
19  Vt.  587. 

6.  Day  of  Payment  Falling  on  Sunday.  —  Warne 
v.  Wagenor.  (N.  J.  1888)  15  Atl.  Ren.  307; 
Boehm  v.  Rich,  13  Daly  (N.  Y.)62;  Hyers  v. 
Rothschild,  11  Wash.  296. 

18  C.  of  L. — 18  273 


7.  Craig  v.  Butler,  83  Hun  (N.  Y.)  286. 

8.  See  the  title  Interpretation  and  Con- 
struction, vol.  17,  p.  1. 

9.  Construction  of  Leases  with  Regard  to  Amount 
of  Kent  —  England.  —  Kendall  v.  Baker,  11  C. 

B.  842,  73  E.  C.  L.  842;  Edwards  v.  Kees,  7  C. 

6  P.  340,  32  E.  C.  L.  533;  Meggison  v.  Glamis, 

7  Exch.  685. 
Canada.  —Jones  v.  Montgomery,  21  U.  C. 

C.  P.  157. 

United  States.  —  Dermott  v.  Wallach,  I  Wall. 
(V.  S.)  61. 

Alabama.  —  Williams  v.  Glover,  66  Ala.  189. 
Arkansas.  —  State  v.  Passmore,  61  Ark.  363. 
Califo rnia.  —  Baird  v.  Milford  Land,  etc.. 
Co.,  89  Cal.  552;  Wolfing  v.  Ralston,  61  Cal. 
288;  Salisbury  v.  Shirley,  53  Cal.  461;  Higgins 
v.  California  Petroleum,  etc.,  Co.,  109  Cal. 
304. 

Delaware.  —  Reybold  v.  Reybold,  6  Houst. 
(Del.)  420. 

District  of  Columbia.  —  Abbot  v.  Smith,  19 

D.  C.  600. 

Illinois.  —  Martin  v.  White,  40  HI.  App.  281. 
Indiana.  —  Williams  v.  Summers,  45  Ind. 
532;  Watson  Coal,  etc.,  Co.  v.  Casteel,  73  Ind. 
296;'  Dodd  v.  Mitchell,  77  Ind.  388. 
Iowa.  —  Reed  v.  Be>:k,  66  Iowa  21. 
Kentucky.  —  Moore  v   Humphreys,  2  J.  J. 
Marsh.  (Ky.)  55;  Arierburn  v.  Bullitt,  14  Ky. 
L.  Rep.  623. 
Maine.  —  Stevens  v.  Haskell,  70  Me.  202. 
Maryland.— Waters  v.  Griffith,  2  Md.  326. 
Massachusetts.  —  Jamaica  Pond  Ice  Co.  v. 
Boston  Ice  Co.,  169  Mass.  34;  Smiley  v.  Mc- 
Lauthlin,  138  Mass.  363;  Adams  v.  Buckhn,  7 
Pick.  (Mass.)  121;  Hardy  v.  Briggs,  14  Allen 
(Mass.)  473. 

Michigan.  —  Ravburn  v.  Mason  Lumber  Co., 
C7  Mich.  273;   Evans  v.  Norris,  6  Mich.  369; 
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been  called  upon  to  construe  leases  wherein  the  rent  was  to  be  determined  by 
the  amount  of  the  land;1  and  in  such  a  case,  if  the  rent  is  merely  reserved  at 
so  much  per  acre,  noncultivable  land  is  to  be  included  in  estimating  the 
amount.3 

Share  in  Crops.  —  It  has  been  held  that  where  land  is  rented  for  a  portion  of 
the  crops  produced,  and  nothing  is  stipulated  about  the  manner  of  cultivation, 
the  lessor  can  claim  only  the  agreed  portion  of  the  crop  actually  produced, 
without  regard  to  the  manner  of  cultivation.3  The  tenant  certainly  is  not  an 
insurer  against  loss  of  the  crops  through  bad  weather.4  It  has  been  held, 
however,  that  the  tenant  is  under  an  implied  duty  to  cultivate  the  crops  in  a 
husbandlike  manner,  and  that  on  his  failure  to  do  so  he  is  liable  to  the  land- 
lord for  his  proportion  of  such  crops  as  would  have  been  raised  by  good  hus- 
bandry ; 5  and  certainly  if  the  tenant  fails  to  cultivate  the  land  as  expressly 
agreed,  he  will  be  liable  in  an  action  by  the  landlord  for  damages  for  breach 
of  such  agreement.®  The  tenant  must  gather  the  lessor's  portion  of  the  crop, 
however  poor  the  crop  may  be,  and  though  for  that  reason  he  is  obliged  to 
incur  unusual  expense.7  Where  half  of  a  crop  was  reserved  as  rent  the  land- 
lord was  held  entitled  to  half  of  the  straw  from  such  crop,  and  not  merely  to 
half  of  the  grain.8 

The  Term  "  Profits "  in  a  reservation  of  rent  of  "half  of  all  profits  from  the 
farm  "  has  been  held  to  include  one-half  of  the  products,  and  not  merely  one- 
half  of  the  net  profits.9 

Supporting  Lessor  as  Rent.  —  Where  the  rent  to  be  rendered  is  the  support  of 
the  lessor,  no  other  rent  can  be  demanded  if  the  lessee  is  willing  to  supply 
such  support;  and  upon  the  death  of  the  lessor  during  the  term  demised  the 
tenant  cannot  be  held  for  a  money  rent.10 

Custom.  —  A  provision  in  a  lease  for  the  determination  of  the  landlord's 
share  of  the  crops  as  rental  by  the  custom  among  farmers  in  the  neighborhood 
has  been  sustained  as  valid.11  And  when  the  landlord's  share  of  the  crops  is 
not  expressly  stipulated,  it  may  be  regulated  by  custom.18 

Lamb  v.  Constantine  Hydraulic  Co.,  59  Mich.  2.  Williams  v.  Glover,  66  Ala.  180,  wherein 
5Q7-  noncullivable  land  was  included  in  the  esti- 

Missouri.  —  Lennox  v.  Vandalia  Coal  Co.,  male,  but  not  land  condemned  for  a  railroad's 
66  Mo.  App.  560;  Clark  v.  Midland  Blast  Fur-      right  of  way. 

nace  Co.,  21  Mo.  App.  58;  Patterson  v.  Mis-         3.  Patton  v.  Garrett,  37  Ark.  605. 

souri  Glass  Co.,  63  Mo.  App.  173.  4.  Brown  v.  Owen,  94  Ind.  31.    See  also 

Nebraska.  —  Bettman  v.  McConnell,  55  Neb.      Rawlins  v.  Bush,  80  Ga.  58S. 
401.  5.  Wheat  v.  Watson,  57  Ala.  581. 

New  Hampshire.  —  Clarke  v.  Spaulding,  20  Share  of  Profits.  —  Where  a  portion  of  the 
M.  H.  313.  "  profits"  of  the  demised  premises  was  re- 

New  York.  —  Cram  v.  Dresser,  2  Sandf.  (N.  served  as  rent,  the  tenant  has  been  held  ac- 
Y.)  120;  Hennessy  v.  Kenney,  (N.  Y.  City  Ct.  countable  for  what  he  should  have  made  by  the 
Gen.  T.)  20  Misc.  (N.  Y.)  405;  Ranger  v.  proper  management  of  the  demised  property. 
Marks,  (Marine  Ct.  Gen.  T.)  1  City  Ct.  (N.  Y.)  Long  v.  Fitzsimmons,  1  W.  &  S.  (Pa.)  530. 
251;  Hairis  v.  Hiscock,  14  N.  Y.  VVkly.  Dig.  See  also  Spring  Brook  R.  Co.  v.  Lehigh  Coal, 
219;  Castillo  v.  Walker,  Anth.  N.  P.  (N.  Y.)  etc..  Co.,  1S1  Pa.  St.  294. 
339  Beadle  v.  Monroe,  68  Hun  (N.  Y.)  323;  6.  Enley  v.  Nowlin,  1  Baxt.  (Tenn.)  163. 
Reich  v.  McCrea,  (Supm.  Ct.  Gen.  T  )37  N.  Y.  Estoppel  by  Acquiescence  in  Different  Manner  of 
St.  Rep  620;  Genet  v.  Delaware,  etc..  Canal  Cultivation.  —  Young  v.  Gay,  41  La.  Ann.  758. 
Co.,  58  Hun  (N.  V.)492;  Mclntyre  v.  Mclntyre  7.  Johnson  v.  Bryant,  61  Ark.  312;  Caruthers 
Coal  Co  ,  105  N.  Y.  264.  v.  Williams,  53  Mo.  App.  181. 

Pennsylvania.  — Spring  Brook  R.  Co.  v.  The  landlord  is  not  liable  for  any  portion  of 
Lehigh  Coal,  etc..  Co.,  181  Pa.  St.  294;  Rea  v.  the  cost  of  gathering  the  crop.  Field  v.  Wheeler, 
Ganter,  152  ['a.  St.  512;  Mangle  v.  Stiles,  31      120  N.  Car.  264. 

Pa.  St.  72;  Long  v.  Fitzsimmons,  1  W.  &  S.        8.  Straw  as  Part  of  Crop.  —  Rank  v.  Rank,  5 

(Pa.)  530;  Kemblc  Coal,  etc.,  Co.  v.  Scott,  90     Pa.  St.  211. 

Pa  St  332.  Fodder  from  Corn  Raised  Considered  Part  of 

Wisconsin.  —  Goldsmith    v.    Southwell,   95      "Crop." — Moser  v.  Lower,  48  Mo.  App.  85. 
Wis.  176.  9.  Richmond  v.  Connell,  55  Conn.  403. 

1.  Jones  v.  Montgomery,  21  U.  C.  C.  P.  157;         10.  Matter  of  Williams, (Surrogate  Ct.)  I  Misc. 
Williams  v.  Glover,  66  Ala.   189;   Brooks  v.     (N.  Y.)35.    See  also  Shouse  v.  Krusor,  24  Mo. 
Cunningham,   49   Miss.  108;    Hazlewood  v.      App.  279;  Nine's  Estate,  2  Wood  f.  (Pa.)  403. 
Pennybacker,  (Tex.  Civ.  App.  1899)  50  S.  W.         11.  Custom. —  Clem  v.  Martin,  34  Ind.  341. 
Rep.  199.  12.  Scruggs  v.  Gibson,  40  Ga.  511. 
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Kent  Payable  in  Foreign  Coin.  —  Where  the  rent  was  made  payable  in  money  of  a 
foreign  denomination,  it  was  held  that  in  determining  the  amount  it  was  to 
be  computed  in  current  money  according  to  the  value  of  the  foreign  money 
as  regulated  by  the  rate  of  exchange.1 

Mistake  in  Computation  of  Periodical  Payments.  —  Where  a  lease  provides  for  a 
specified  annual  rent,  payable  periodically,  a  mistake  in  computing  in  the 
lease  the  amount  of  periodical  payments  does  not  reduce  the  rent  to  the  aggre- 
gate amount  of  the  specified  periodical  payments.2 

"  Offers  by  Other  Persons.  —  In  the  construction  of  a  lease  with  regard  to  the 
amount  of  rent,  offers  by  other  persons  for  the  rental  of  the  land  are  not  to 
be  considered.3 

Statute  of  Frauds.  —  Where  the  tenant  enters  under  a  lease  invalid  under  the 
statute  of  frauds,  the  amount  of  rent  is  still  governed  by  the  terms  of  the 

b'.  Contemporaneous  Parol  Agreements.  —  The  general  rule  that 
parol  evidence  of  contemporaneous  agreements  is  inadmissible  to  vary  the 
terms  of  a  written  contract  5  applies  to  stipulations  in  written  leases  with 
regard  to  the  amount  of  rent,  and  therefore  in  the  absence  of  fraud,  accident, 
or  mistake,  parol  evidence  is  not  admissible  to  show  that  the  tenant  was  to 
pay  an  additional  rent  beyond  that  expressed  in  the  lease.0  Nor  is  such  evi- 
dence admissible  on  the  part  of  the  tenant  to  show  that  he  was  to  pay  a 
smaller  rent  or  should  be  allowed  to  discharge  the  rent  in  a  manner  otherwise 
than  provided  for  in  the  lease.7  Of  course,  where  the  lessee  holds  over  after 
the  expiration  of  a  written  lease,  the  terms  of  such  tenancy  may  be  shown  by 
parol,  though  in  the  absence  of  any  agreement  the  subsequent  tenancy  would 
have 'been  upon  the  same  terms  as  the  original  lease.8  _ 

c  Agreements  Changing  Amount  of  Rent.  —  The  parties  may,  ot 
course,  by  an  agreement  based  upon  a  sufficient  consideration,  change  during 
the  term  the  amount  of  rent  to  be  paid,  by  either  increasing  or  reducing  it. 

Where  it  is  customary  to  deliver  in  hogs-  Iowa.  -  Jaffray  v.  Greenbaum  64  \™*% 

heads  the  landlord's  share  of  the  sugar  raised  Maine.  -  Hanson  v.  Hellen,  (Me.  1886)  3  N. 

on  a  sugar  plantation,  the  tenant  cannot  re-  Eng.  Rep  229. 

cover  from  the  landlord  the  cost  of  the  hogs-  Massachusetts.-  Hastings  v.  Lovejoy  140 

heads     Wilcoxen  v.  Bowles,  1  La.  Ann.  230.  Mass.  261,  54  Am.  Rep.  462;  Lilley  v.  Fifty 

1.  Rent  Payable  in  Foreign  Coin.  — Newman  Associates,  101  Mass.  432. 

v.  Keffer,  Brun.  Col.  Cas  (U.  S.)  502,  iS  Fed.  Michigan.  -  Lamb  v.  Rathbun,  118  Mich. 

C2S."  Smith^Biake,  88  Me.  241.  ^  Minnesota.  -  Ten  Eyck  v.  Sleeper,  65  Minn. 

The  burden  of  proof  to  show  an  error  on  the  413.                                 d„,i,„  ,oN  V  efirv 

part  of  the  notary  who  drew  the  lease,  in  com-  New  \ofk.-  Nicoll  v  Burke,  78  N.  V  580 

nurinir  the  rent  falls  on  the  lessee  when  he  Horgan  v.   Krumweiede,  Daily  Reg.  (N  Y.) 

S  tnat'therewas  an  error.    Berens  Aug.  23,  ittx.  12  N.  Y.  Wkly Dig  549;  Coo- 

Minstany,  23  La.  Ann.  724.  P«  »■  Fretnoransky,  (C.  PL  Gen.  T.)  42  N.  Y. 

3.  Williams  v.  Glover,  66  Ala.  1S9.  St.  Rep.  472-.                          w.!(<l1lP!,H  Rn 

4.  Donohue  v.  Chicago  Bank  Note  Co.,  37  Pennsylvania.  -  Wilgus  v.  Whitehead,  89 
111  Add  W  Marr  v.  Rav,  50  111.  App.  415.  Pa.  St.  131.  . 

5  See  the  title  Parol  Evidence.  Compare  Erenberg  v  Peters  66  Cal.  114.  de- 

6  Preston  v  Merceau,  2  W.  Bl.  1249.  cided  under  Civ.  Code  Cal.,  ^  1698 

?!  StuU  v.  Thompson    154  Pa.  St.  43-    See  An  Agreement  to  Pay  Rent  Semimonthly  Where 

Sire  v  Rumbold,  (C   PL  Gen.  T.)  39  N.  Y.  St.  a  Monthly  Rent  Was  Reserved  has  been  held  to 

W  85,  affirming  (N.  Y.  City  Ct.  Gen.  T.)  34  constitute  sufficient  consideration  for  a  reduc 

N  Y  St  Rep.  59?  where  parol  agreement  was  tion  of  rent.    Goldsbrough  v.  Gable,  36  111. 

held  to  be  admissible  in  evidence,  being  con-  App.  363,  49  Hi-  App.  554-  Tn<,tMd 

temporaneous  with  and  collateral  to  the  writ-  An  Agreement  to  Accept  Half  the  C»op  Instead 

ten  lease,  and  its   consideration   being    the  of  a  Specific  Number  of  Bushels  .s  based  on  suH  - 

as.umption  of  the  lease  by  the  lessee.  cient  consideration.    Raymond  v.  Krauskopf, 

8.  Corson  v.  Berson,  S6  Cal.  433-  87  Iowa  6o2-                ,  m               ^         ,  • 

9.  Change  in  Amount  of  Rent  During  Term-  Changing  Character  of  Tenancy.  -  Ossowski 
F„<r!,i„J  —Fnratrht  v    Hau^hton.  8  Ir.  Eq.  v.  Wiesner,  lot  Wis.  238. 

England.      Lnraght  1.  Hau.nto  ,              4  Eeduction  of  Rent  in  Consideration  of  Permitting 

Colorado. -Hym^n  v.  Jockey  Club  Wine,  Landlord   to  Repair  -  Post  v  Blankenste.n, 

etc    Co    q  Colo'.  App.  299  Supm.  Ct.  App.  T.)  63  N.  Y.  Supp.  218. 

s.  -Nachbour  ^.Wiener,  34  Ht  App.  The  Burden  of  Proving  an  agreement  oreduce 

the  rent,  Staab  v.  Raynolds,  4  N.  Mex.  222, 
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Conditional  Reduction  of  Rent.  —  Where  the  lessor  agrees  to  reduce  the  rent  on 
condition  that  the  tenant  perform  terms  of  the  contract  reducing  the  rent,  the 
right  of  the  lessor  to  the  original  rent  revives  upon  the  tenant's  failure  to  per- 
form such  terms.1 

Leases  under  Seal  Changed  by  Parol  Agreements.  —  It  was  formerly  the  rule,  especially 

in  England,  that  contracts  under  seal  could  not  be  modified  by  agreements 
not  under  seal,  though  based  upon  a  consideration,2  and  where  such  a  rule 
prevails  it  applies,  of  course,  to  changes  in  the  amount  of  rent  reserved  by 
leases  under  seal.3  In  the  later  decisions,  especially  in  the  United  States,  the 
tendency  of  the  courts  has  been  to  apply,  in  regard  to  modifying  the  terms 
of  sealed  instruments,  the  same  rule  as  in  the  case  of  simple  contracts,  and  a 
modification  in  the  amount  of  rent  reserved  in  a  sealed  lease  by  a  simple  con- 
tract based  upon  a  sufficient  consideration  has  been  sustained.4 

Necessity  for  Consideration.  —  An  agreement  by  the  parties  to  a  lease,  after  the 
beginning  of  the  term,  to  reduce  the  amount  of  rent  during  the  continuance 
of  the  term,  is,  unless  supported  by  a  consideration,  nudum  pactum,  and  insuffi- 
cient to  prevent  the  recovery  of  the  original  rent  agreed  upon.5  And  though 
the  agreement  for  such  reduction  is  acted  upon  and  the  reduced  rent  accepted 
by  the  lessor  for  several  periods  of  the  term,  it  still  will  not  prevent  the  sub- 
sequent recovery  of  the  original  rent  for  the  balance  of  the  term."  The  parol 
agreement  to  accept  the  reduced  rent  is  not  operative  though  partly  acted 
upon  as  a  surrender  and  redemise  of  the  premises.7  As  regards  the  period  for 
which  the  reduced  rent  has  been  received,  it  has  been  held  that  the  transac- 
tion will  be  considered  as  an  executed  gift  by  the  lessor  to  the  lessee  of  the 
amount  of  the  reduction,  so  as  to  prevent  a  subsequent  recovery  of  the  amount 
of  such  reduction  for  such  period.8 

d.  Agreements  for  Fixing  Rent  by  Revaluation  or  Reappraise- 


and  also  the  consideration  for  the  agreement, 
Wheeler  v.  Baker,  59  Iowa  86,  is  of  course 
upon  the  lessee. 

And  the  Evidence  to  Establish  the  contract 
must  be  clear  and  satisfactory.  Watson  v. 
Janion,  6  Oregon  137. 

Agreement  for  Reduction  of  Rent  Too  Indefinite 
for  Specific  Performance.  —  See  Morgan  v.  Rains- 
ford,  8  Ir.  Eq.  299;  M'Kay  v.  M'Nally,  4  L. 
R.  Ir.  438;  Smith  v.  Ankrim,  13  S.  &  R.  (Pa.) 
39- 

1.  Conditional  Reduction  of  Rent.  —  In  rt  Smith, 
15  Reports  641;  Watson  v.  Janion,  6  Oregon 
137.  See  also  Staab  v.  Raynolds.  4  N.  Mex. 
222. 

2.  See  the  titles  Parol  Evidence;  Release. 

3.  Reduction  of  Rent  in  Sealed  Leases  by  Parol 
Agreement. —  Loach  v.  Farnum,  90  111.  36S; 
Rarnett  v.  Barnes,  73  III.  216;  Chapman  v. 
McGrew,  20  111.  roi;  Smith  v.  Kerr,  33  Hun 
(N.  Y.)  567.  See  also  Hume  v.  Tayl  or,  03  in. 
43;  Breher  v.  Reese,  17  111.  App.  545;  Coe  v. 
Hobby,  72  N.  Y.  141,  28  Am.  Rep.  120;  Mc- 
Kenzie  v.  Harrison,  120  N.  Y.  260,  17  Am.  St. 
Rep.  638.  Compare  Horgan  v.  Krumvviede,  25 
II  un  (N.  Y.)  116. 

In  Smith  v.  Kerr,  33  Hun  (N.  Y.)  ^67,  a  parol 
agreement  to  pay  an  additional  rent  to  that 
stipulated  for  in  a  sealed  lease,  though  based 
on  tha  consideration  of  the  erection  of  a  new 
building  by  the  landlord  upon  the  demised 
premises,  was  held  to  be  unenforceable. 

4.  Hastings  z:  Lovejoy,  140  Mass.  261,  54 
Am.  Rep.  462;  Wilgus  v.  Whitehead.  89  Pa. 
St.  131. 

5.  Nudum  Pactum  —England.  —  Crowley  v. 
Vittv,  7  Exch.  319;  Fitzgerald  v.  Portarling- 


ton,  1  Jones  (Ir.)  431:  Hilton  v.  Goodhind,  2 
C.  &  P.  591,  12  E.  C.  L.  277. 

Georgia.  —  Bush  v.  Rawlins,  89  Ga.  117. 
Illinois.  —  Goldsborough  v.  Gable,  140  111. 
269;  Barnett  v.  Barnes,  73  111.  216. 

Iowa.  —  Wheeler  v.  Baker,  59  Iowa  86. 
Massachusetts.  —  Bowditch  v.  Checkering,  139 
Mass.  283. 

Minnesota. — Wharton  v.  Anderson,  28  Minn. 
301. 

Missouri.  —  Haseltine  v.  Ausherman,  87  Mo. 
410. 

Nevada.  —  Hoopes  v.  Meyer,  1  Nev.  433. 
Xcw  York.  — Tryon  v.  Mooney,  9  Johns.  (N. 
Y.)  358;  Coe  v.  Hobby,  72  N.  Y.  141,  2S  Am. 
Rep.  120,  affirming  7  Hun  (N.  Y.)  157;  Mc- 
Kenzie  v.  Harrison,  r20  N.  Y.  260,  17  Am.  St. 
Rep.  638;  Walker  v.  Gilbert,  2  Daly  (N.  Y.)  80. 

Pennsylvania.  —  Roh rheimer  v.  Hofman,  103 
Pa.  St.  409. 

Compare  Hanson  v.  Hellen,  (Me.  1S86)  3  N. 
Eng.  Rep.  229. 

Previous  Voluntary  Expenditures  by  the  tenant 
upon  the  premises  do  not  constitute  a  suffi- 
cient consideration  for  an  agreement  by  the 
landlord  to  reduce  the  rent.  Fitzgerald  v. 
Portarlington,  1  Jones  (Ir.)  431. 

6.  Crowley  y.  Vitty,  7  Exch.  319;  Loach  v. 
Farnum,  90  111.  368.  Compare  Nicoll  v.  Burke, 
78  N.  Y.  581. 

7.  Crowley  v.  Vittv,  7  Exch.  319;  Clarke  v. 
Moore,  1  Jo.  &  La  T.  723.  Compare  Jaffray 
v.  Greenbaum,  64  Iowa  492. 

8.  McKenzie  v.  Harrison,  120  N.  Y.  260,  17 
Am.  St.  Rep.  63S.  Compare  Martin  v.  White, 
40  111.  App.  2S1.  See  also  the  title  Gifts,  vol. 
14,  p.  1006. 
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MENT.  —  In  leases  for  long  terms  of  years  and  in  agreements  for  the  renewal 
of  leases,  it  is  quite  common  for  the  parties  to  provide  that  the  amount  of 
rent  shall  be  fixed  by  appraisers  at  stated  periods  during  the  term  or  upon  the 
renewal.  In  the  notes  will  be  found  a  consideration  of  the  decisions  in  regard 
to  the  rights  and  liabilities  of  the  parties  arising  out  of  such  agreements.1 

e  Increased  Rent  Not  Penalty.  —  In  a  number  of  cases  questions 
have  arisen  in  regard  to  the  liability  of  a  tenant  where  the  lease  provides  for 
an  increased  rent  in  case  of  a  breach  of  the  provisions  in  the  lease  or  in  case 
of  a  particular  use  of  the  premises,  and  it  has  been  held  as  a  general  rule  that 
such  increased  rent  is  not  a  penalty  from  which  the  tenant  is  entitled  to  relief, 
but  a  liquidated  satisfaction  or  damages,  the  payment  of  which  may  be 
enforced  by  the  landlord;  -  and  where  the  lease  reserved  an  increased  yearly 
rent  for  every  acre  of  meadow  land  plowed  up  by  the  lessee,. it  was  held  that 
such  increased  rent,  where  it  had  once  become  payable,  continued  payable 
yearly  during  the  term 3  though  the  tenant  restored  the  meadow  land  so 
plowed  up  4  Where  an  increased  rent  was  expressly  reserved,  payable  yearly 
during  the  residue  of  the  term  after  it  had  once  become  payable,  it  was  held 
that  the  tenant  was  authorized  in  doing  the  act  which  increased  the  rent,  and 
an  injunction  to  restrain  him  from  doing  such  act  was  denied.5 


1.  Liberally  Construed.  —  The  revaluation 
clause  is  to  be  liberally  construed.  Worthing- 
ton  v.  Hewe;,  19  Ohio  St.  66. 

Construction  of  Agreement  as  to  Time  of  Ap- 
praisal. —  Spa un  v.  Eagle  Mach.  VVoiks,  87 
Ind.  474. 

Nondetermination  of  Rent.  —  Where  the  rent 
is  not  fixed  by  the  arbitrators  or  appraisers  the 
landlord  cannot  demand  an  increased  rent  and 
oust  the  lenant  on  his  failure  to  pay  it. 
M'Creesh  v.  McGeough,  Ir.  R  7  C.  L.  236. 

Failure  of  Appraisers  to  Agree  —  Reasonable 
Rental  Recoverable.  —  Heissler  v.  Stose,  33  111. 
App.  39,  affirmed  131  III.  393;  Stose  v.  Heiss- 
ler,  120  111.  433.  See  also  Scott  v.  Havvsman, 
2  McLean  (U.  S.)  180. 

In  Ryder  v.  Jenny,  2  Robt.  (N.  Y.)  56,  a 
lessee  holding  over  was  held  liable  for  the 
original  rent  only  until  reappraisal. 

If  the  failure  of  the  appraiser  to  fix  the  rental 
is  due  to  the  fault  of  the  lessor,  an  action  for 
use  and  occupation  will  not  lie.  Sherman. v. 
Cobb.  16  R.  I.  82. 

If  the  Appraisers  Fail  to  Agree,  the  court  has 
jurisdiction  to  fix  the  rent.  Young  v.  Wright- 
son,  24  Cine.  L.  Bui.  457.  "  ohio  Dec'  (Re- 
print) 104. 

Effect  of  Revaluation  at  Higher  Rate  on  Rent 
Already  Paid.  —  Daniels  v.  Lion  Dry  Goods  Co.. 
11  Ohio  Cir.  Ct.  351,  5  Ohio  Cir.  Dec.  163. 

Waiver  of  Right  to  Revaluation.  —  By  failing 
to  demand  a  revaluation  promptly  the  lessor 
does  not  waive  his  right  thereto.  Wright  v. 
Hardy,  76  Miss.  524. 

Improvements  Erected  by  the  Lessee  are  not  to 
be  included  in  the  appraisal.  Texas,  etc.,  R. 
Co.  v.  Society,  etc.,  56  Fed.  Rep.  753;  Lowe 
v.  Brown,  22  Ohio  Si.  463. 

Accretions  are  to  be  considered  in  revalua- 
tion Allen  v.  St.  Louis,  etc.,  R.  Co.,  137  Mo. 
205. 

All  the  Appraisers  Must  Concur  in  the  award. 
Stose  v.  Heissler,  120  111.  433;  Lowe  v.  Brown, 
22  Ohio  St.  463. 

The  Award  Must  Comply  with  the  Terms  of  the 
Lease.  —  Montague  v.  Smith,  13  Mass.  396. 

The  Reappraisement  Is  Conclusive  on  the  Tenant, 


?77 


and  cannot  be  attacked  as  excessive.  Board 
of  Education  v.  Frank,  64  111.  App.  3°7- 

The  Revaluation  Clause  iuns  with  the  land. 
Worthington  v.  Hewes,  19  Ohio  St.  66. 

Notice  of  Proceeding  for  Appraisal.  —  Notice  of 
appraisal  given  by  the  lessor  eight  days  before 
the  termination  of  the  lease  was  held  to  be 
within  sufficient  time.  New  York  Cent.  R. 
Co.  v.  Saratoga,  etc.,  R.  Co.,  39  Barb.  (N.  Y.) 
289. 

2.  Increased  Rent  Not  a  Penalty.  —  Jones  v. 
Green,  3  Y.  &  J.  Exch.  298;  Gerrard  v.  O'Reilly, 
3  Dr.  '&  War.  414;  Bray  v.  Fogarty,  Ir.  R.  4 
Eq.  544;  Wright  v.  Tracey,  Ir.  R.  7  C.  L.  134; 
Manice  v.  Brady,  (Supm.  Ct.  Gen.  T.)  15  Abb. 
Pr.  (N.  Y.)  173- 

In  Willson  v.  Love,  (1896)  1  Q.  B.  626,  a  res- 
ervation of  increased  rent  "  by  way  of  pen- 
alty "  for  breach  of  covenant  in  the  last  year 
of  the  term  was  held  to  be  a  penalty  from 
which  the  tenant  was  entitled  to  relief. 

Plowing  Up  Meadow.  —  Rolfe  v.  Peterson,  2 
Bro  P.  C  (Toml.  ed.)  436;  Bowers  v.  Nixon, 
12  O.  B.  558,  64  E.  C.  L.  558;  Birch  v.  Stephen- 
son" 3  Taunt.  469;  Howell  v.  Richards,  11  East 
633:  Farranl  v.  Olmius,  3  B.&  Aid.  692,  5  E. 
C  L  425-  Bringloe  v.  Goodson,  5  Bing.  N. 
Cas.  738.  35  E.  C.  L.  294;  Denton  v.  Rich- 
mond, 1  Cromp.  &  M.  734. 

Drawing  Away  Manure.  —  Legh  v.  Lillie,  6  n . 
&  N.  165.  .  „ 

Racecourse  —  "  Other  Use  than  as  Meadow  Land." 
—  Aldridge  v.  Howard,  4  M.  &  G.  921,  43  E. 

Occupation  by  Other  Persons  than  Tenant.— 
Greenslade  v.  Tapscott,  1  C.  M.  &  R.  55- 
Assignment.  —  Dermott  v.  Wallach,  1  Wall. 

(U-    SO  _  ,      1  TJ> 

Attorney  Fees  —  Percentage  on  Rental,  —  fox 

v.  McKee,  31  La.  Ann.  67. 

3.  Bowers  v.  Nixon,  12  Q.  B.  55S.  64  E.  C. 
L.  558;  Farrant  v.  Olmius,  3  B.  &  Aid.  692,  5 

E.  C.  L.  425-  ^  .  r 

4.  Birch  v.  Stephenson,  3  Taunt.  469.  Lorn- 
pare  Domvile  v.  Forde,  Ir.  R.  7  C.  L.  534- 

5.  Wodward  v.  Gyles,  2  Vern.  119;  Roife  v. 
Peterson,  6  Bro.  P.  C.  470. 
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7.  Interest  on  Rent.  —  Where  rent  is  payable  on  a  certain  day,  and  is  not 
paid,  it  carries  interest  as  a  matter  of  right,  and  this  should  be  included  in  a 
judgment  recovered  for  rent.1  In  some  cases  it  has  been  held,  however,  that 
interest  on  rent  in  arrears  was  not  recoverable.8 

Distress.  —  Interest  on  the  rent  is  not  a  part  of  the  rent,  so  as  to  enable  the 
tenant  to  distrain  therefor.3 

8.  Who  Liable  for  Rent  —  in  General.  —  A  person  may  become  liable  for  rent 
only  by  privity  of  contract  or  by  privity  of  estate;  and  unless  such  privity 
exists  between  the  lessor  and  an  occupant  of  land  entering  under  the  tenant, 
such  occupant  cannot  be  held  personally  liable  for  the  rent.4  A  third  peison 
may,  by  contract  based  on  a  valid  consideration,  entered  into  after  the  execu- 
tion of  the  lease,  become  liable  for  the  rent.3  So  also  a  third  person  may,  by 
substitution,  take  the  place  of  the  tenant  so  as  to  be  liable  for  the  rent.6 

lease  to  One  Partner  —  Occupation  by  Firm.  —  Where  property  leased  to  one  mem- 
ber of  a  partnership  is  occupied  by  the  firm,  neither  the  other  individual  part- 
ners nor  the  firm  can  be  held  personally  liable  for  the  rent.7 


Where,  however,  the  lessee  covenanted  not 
to  burn  any  part  of  the  demised  premises, 
under  a  penalty  for  every  acre  burned,  but 
nol  as  an  increased  yearly  rent,  the  court  re- 
strained the  lessee  from  burning.  French  v. 
Macale,  2  Dr.  &  War.  269. 

1.  Rent  in  Arrear  Bears  Interest  —  England.  — 
Skerry  v.  Preston,  2  Chit.  245,  iS  E.  C.  L.  321. 

Canada.  —  Crooks  v.  Dickson,  1  U.  C.  L.  J. 
N.  S  211,  15  U.  C.  C.  P.  523. 

United  States.  —  Newman  v.  Keffer,  Brun. 
Col.  Cas.  (U.  S.)  502,  iS  Fed.  Cas.  No.  10,177. 

Dela-ware. —  Stockton  v.  Guthrie,  5  Harr. 
(Del.)  204. 

Illinois.  —  Walker  v.  Hadduck,  14  111.  399. 
See  also  White  v.  Walker,  31  111.  422. 

Kentucky.  —  Leahy  v.  Reynolds,  4  Ky.  L. 
Rep.  995,  (under  statute). 

Maryland.  —  Dennison  v.  Lee,  6  Gill  &  J. 
(Md.)  383. 

New  York.  —  Clark  v.  Barlow,  4  Johns.  (N. 
Y.)  183;  Van  Rensselaer  v.  Jewett,  5  Den.  (N. 
Y.)  135,  2  N.  Y.  135,  51  Am.  Dec.  275. 

Pennsylvania.  —  Obermyer  v.  Nichols,  6 
Binn.  (Pa.)  159,  6  Am.  Dec.  439;  McQuesney 
v.  Hiester,  33  Pa.  St.  435. 

South  Carolina.  —  Dorrill  v.  Stephens,  4  Mc- 
Cord  L.  (S.  Car.)  59.  Compare  Hart  v.  Finney, 
1  Strobh.  L.  (S.  Car.)  250. 

Rent  Payable  in  Kind  —  Interest  on  Value  of  Ar- 
ticles.—  Van  Rensselaer  v.  Jewett,  5  Den.  (N. 
Y.)  135,  affirmed  2  N.  Y.  135,  51  Am.  Dec.  275. 
See  also  Lush  v.  Druse,  4  Wend.  (N.  Y.)  313. 
Compare  Van  Rensselaer  v.  Platner,  I  Johns. 
(N.  Y.)  276. 

Foreign  Money. — The  rule  applies  to  rents 
payable  in  foreign  money.  Newman  v.  Keffer, 
Brun.  Col.  Cas.  (U.  S.)  502,  18  Fed.  Cas.  No. 
10,177. 

In  Equity  the  allowance  of  interest  on  rent  in 
arrears  is  in  the  discretion  of  the  court.  How- 
cott  v.  Collins,  23  Miss.  398. 

Necessity  for  Demand.  —  In  Wise  v.  Ressler,  2 
Cranch  (C.  C.)  199,  it  was  held  that  as  a  ten- 
ant is  not  in  default  in  the  payment  of  rent 
unless  a  demand  for  payment  has  been  made, 
interest  thereon  does  not  accrue  before  de- 
mand.   See  also  White  v.  Walker,  31  111.  422. 

"Instrument  in  Writing."  —  A  written  lease 
is   an  "  instrument  in  writing  "   under  the 


Illinois  statute  so  as  to  entitle  the  plaintiff  to 
recover  interest  from  the  time  instalments  of 
rent  become  payable.  Walker  v.  Hadduck,  14 
111.  399- 

In  Kentucky  the  statute  allows  interest  on 
rent  in  arrears  reserved  by  specialty.  Down- 
ing v.  Palmateer,  1  T.  B.  Mon.  (Ky.)  64. 

2.  Gill  t .  Patton,  1  Cranch  (C.  C.)  188,  10  Fed. 
Cas  No.  5.430;  Benzein  v.  Robinett,  2  Dev. 
Eq.  (17  N.  Car.)  67;  Cooke  v.  Wise,  3  Hen.  & 
M.  (Va.)  483.  See  also  Perret  v.  Dupre,  3  Rob. 
(La.)  52;  Skipwith  v.  Clinch,  2  Call  (Va.)  257. 

In  Virginia  ii  has  been  held  that  though  rent 
in  arrears  does  not  bear  interest  as  a  matter  of 
course,  still  interest  may  be  allowed  under 
circumstances  to  be  judged  of  by  the  jury. 
Dow  v.  Adam,  5  Munf.  (Va.)  21;  Mickie  v. 
Lawrence,  5  Rand.  (Va.)  571. 

Where  the  owner  of  ground  rents  has  delayed 
for  a  long  period  to  enforce  his  claim,  in  a  suit 
in  equity  therefor  interest  will  not  be  allowed. 
Mulliday  ?'.  Machir,  4  Gratt.  (Va.)  1. 

Where  there  was  always  sufficient  property 
on  the  premises  subject  to  distress  to  satisfy 
trie  rent,  interest  on  rent  in  arrears  should  nol 
be  allowed.    Dow  v.  Adam,  5  Munf.  (Va.)  21. 

3.  Interest  on  Rent  Not  Recoverable  by  Dis- 
tress.—  See  the  title  Distress,  vol.  9,  p.  624. 

4.  Who  Liable  for  Rent.  —  Hvde  v.  Moakes,  5 
C.  &  P.  42,  24  E.  C.  L.  202;  Berney  v.  Moore, 
2  Ridg.  P.  C.  323;  Holford  v.  Hatch,  1  Dougl. 
183;  Walters  :•.  Northern  Coal  Min.  Co.,  5  De 
G.  M.  &  G.  629;  Bourke  v.  Bourke,  Ir.  R.  8  C. 
L.  221;  Simmons  v.  Fielder,  46  Ala.  304;  Mc- 
Dougald  v.  Argonaut  Land,  etc.,  Co.,  117  Cal. 
87;  Camp  v.  Scott,  47  Conn.  366;  Bedford  v. 
Terhune,  30  N.  Y.  453,  86  Am.  Dec.  394.  Com- 
pare McConnell  v.  East  Point  Land  Co.,  100 
Ga.  129. 

For  a  full  discussion  of  the  rights  and  liabil- 
ities of  subtenants  see  the  title  Leases. 

5.  Goodman  v.  Jones,  26  Conn.  264;  Thomp 
son  v.  Sanborn,  52  Mich.  141 ;  Hatch  v.  Van 
Dervoort,  54  N.  j.  Eq.  511.  See  also  Fowler 
v.  Moller,  4  Bosw.  (N.  Y.)  149. 

6.  Phipps  v.  Sculthorpe,  1  B.  &  Aid.  50. 

7.  Sweeting  v.  Turner,  L.  R.  7  Q.  B.  310; 
Brooks  v.  Allen,  146  Mass.  201.  See  also 
Clavering  v.  Westley,  3  P.  Wins.  402.  See 
also  the  title  Partnership. 
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Agent  in  Possession  for  Principal.  —  An  agent  in  possession  for  his  principal  is 
not  personally  liable  for  the  rent.1 

Officer  Levying  on  Goods  of  Tenant.  -  An  officer  who  levies  on  the  goods  of  a 
tenant  and  uses  the  demised  building  for  the  safe-keepin  ;  of  the  goods,  the 
lease  to  the  tenant  not  being  terminated,  does  not  become  liable  for  the  rent 
during:  such  occupancy.8  , 

Mortgagee  of  Tenant's  Stock  of  Goods.  —  Mortgagees  of  a  tenant  s  stock  of  goods 
taking  possession  of  the  building  and  using  it  for  the  purpose  of  selling  the 
goods  have  been  held  liable  for  the  rent  though  the  lease  to  the  defendant  had 

n0^rXporateedOfficers  and  Stockholders.  —  In  many  jurisdictions  a  statutory  liability 
for  corporate  debts  is  imposed  upon  the  officers  and  stockholders  of  corpora- 
tions and  questions  have  arisen  in  a  few  cases  in  regard  to  their  liability  under 
such  statutes  for  rent  accruing  or  accrued  upon  leases  to  the  corporation 

Liability  of  Husband  on  Lease  to  Wife.  —  The  common-law  rule  rendering  the  hus- 
band liable  for  all  debts  of  the  wife  contracted  before  marriage  applies  ot 
course  to  leases  to  the  wife  prior  to  marriage,  and  renders  the  husband  liable 
for  rent  which  accrued  prior  to  the  marriage  as  well  as  for  rent  subsequently 

Assignees  of  Term.  -  On  the  assignment  of  the  term  by  the  lessee  whether 
such  assignment  is  by  operation  of  law  or  by  the  voluntary  act  of  the  lessee, 
a  privity  of  estate  is  created  between  the  lessor  and  the  assignee,  and  the 
latter  becomes  personally  liable  for  all  rents  accruing  while  he  holds  the  term 

^  De'aroTTenant.  -  Upon  the  death  of  the  tenant,  his  estate  is  liable  for  rents 
accrued  as  well  as  those  to  accrue.7 

1.  Agent  in  Possession  for  Principal.  —  Stewart 
v,  Perkins,  3  Oregon  508. 

One  who  makes  a  contract  of  lease  as  agent 
of  a  company  which  has  no  existence  makes 
himself  personally  liable  for  the  rent,  when  it 
appears  from  the  evidence  that  he  was  the  real 
lessee,  and  that  Ihe  lease  was  made  for  his 
business.  Washburn  v.  Frank,  31  La.  Ann. 
427  See  also  Timm  v.  J.  G.  Rose  Co.,  (Supm. 
Ct.  App.  T.)  21  Misc.  (N.  Y.)  337. 

2.  Whidden  v.  Toulmin,  6  Ala.  104;  People 
z,  Gilbert,  64  111.  App.  203. 

3.  Hatch  v.  Van  Dervoorl,  54  N.  ).  Eq.  511. 
Compare  Fisher  v.  Pforzheimer,  93  Mich.  650. 

4.  Massachusetts  Statute  —  "  Debt  Contracted." 
—  See  Bordman  v.  Osborn,  23  Pick.  (Mass.) 

New  York  Statute  —  Debt  Not  Payable  Within 
Two  Years. —  See  Mclntyre  v.  Strong,  (N.  Y. 
Super.  Ct.  Gen.  T.)  63  How.  Pr.  (N.  Y.)  43, 
affirmed  94  N.  Y.  648. 

Same  —  Debt  Not  Payable  Within  One  Year.  — 
See  Goff  v.  Whitney,  (N,  Y.  City  Ct.  Tr.  T.)  2 
City  Ct.  (N.  Y.)  256;  Lewis  v.  Ryder,  (C.  PI. 
Gen.  T.)  13  Abb.  Pr.  (N.  Y.)  1. 

For  a  general  discussion  of  the  question  of 
liability  of  stockholders  and  officers  of  cor- 
porations for  the  debts  of  the  corporations,  see 
the  titles  Officers  and  Agents  of  Private 
Corporations;  Stock;  Stockholders. 

5.  Richardson  v.  Hall,  1  Brod.  &  B.  50.  See 
also  the  title  Husband  and  Wife,  vol.  15,  p. 
867  ft  seq. 

6.  Liability  of  Assignee  of  Leasehold  Estate  — 

England.  —  Lambert  v.  Norris,  2  M.  &  W.  333; 
Nixon  v.  Quinn,  Ir.  R.  2  C.  L.  247;  Pollock  v. 
Stacy,  9  Q.  B.  1033,  58  E.  C.  L.  1033;  Naish  v. 
Tatlock,  2  H.  Bl.  319- 
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United  States.  — In  re  Secor,  18  Fed.  Rep. 

^Colorado.— Wilson  v.  Lunt,  11  Colo.  App.  56- 
Illinois.  —  Barnes  v.  Northern  Trust  Co.,  169 
111.  112. 

Indiana.  —  Carley  v.  Lewis,  24  Ind.  23. 
Massachusetts.  —  Daniels  v.  Richardson.  22 
Pick.  (Mass.)  565;  Wales  v.  Chase,  139  Mass. 
53S. 

Michigan.  —  Darmstaetter  v.  Hoffman,  120 
Mich.  48. 

Minnesota.  —  Dickinson  Co.  v.  Fitterling,  72 
Minn.  483. 

Missouri.  —  Smith  v.  Bnnker,  17  Mo.  148. 
57  Am.  Dec.  265;  Whetstone  v.  McCartney,  32 
Mo.  App.  430;  Jones  v.  Barnes,  45  Mo.  App. 

^Nebraska.  —  Dewey  v.  Payne,  19  Neb.  540. 

New  York.  —  Nd.n  Rensselaer  w.  Bradley.  3 
Den.  (N.  Y.)  135.  45  Am.  Dec.  451;  Constan- 
tine  v.  Wake,  1  Sweeny  (N.  Y.)  239;  Provost  v. 
Calder,  2  Wend.  (N.  Y.)  517;  Van  Rensselaer 
v.  Bonesteel,  24  Barb.  (N.  Y.)  305- 

Pennsylvania.  —  Walton  v.  West,  4  Whart. 
(Pa.)  221:  Walker  v.  Physick,  5  Pa- *93; 
Wickersham  v.  Irwin,  14  Pa.  St.  108;  Wether- 
ell  v.  Hamilton,  15  Pa.  St.  195;  Morris  v. 
Parker,  1  Ashm.  (Pa.)  187;  Hiester  v •  Shaeffet. 
45  Pa.  St.  <37;  Lloyd  v.  Cozens,  2  Ashm.  (Fa.) 
131;  Fennell  v.  Guffey,  139  Pa.  St.  34*- 

Vermont.  —  Pingrey  v.  Watkins,  15  Vt.  479- 
For  a  full  discussion  of  questions  involving 
the  rights  and  liabilities  of  assignees  of  terms, 
see  the  title  Leases,  post. 

7  Deceased  Tenant's  Estate  Liable  for  Kent.  — 
See  the  title  Debts  of  Decedents,  vol.  8,  p. 
1017    and  the  additional  cases  of  Burns  y. 
Bryan,  12  App.  Cas.  184;  Taylor  v.  Taylor,  64 
Volume  XVIII. 


Kent. 


LANDLORD  AND  TENANT. 


To  Whom  Payable. 


9.  To  Whom  Payable  —  a.  Provisions  in  Lease.  —  The  question  to  whom 
the  rent  is  payabl  :,  as  affected  by  the  terms  of  the  reservation  of  rent,  has 
been  heretofore  treited.1 

b.  Transfer  of  Reversion  —  (i)  Rent  to  Accrue  —  (a)  in  General. —  It  is 
a  well-settled  rule  that  the  rent  is  an  incident  to  the  reversion,  and  under  an 
unqualified  grant  or  transfer  of  the  reversion  by  the  lessor  all  rents  to  accrue 
pass  to  his  grantee  or  transferee;  therefore,  as  a  general  rule,  the  rent  is  pay- 
able to  the  owner  of  the  reversion  at  the  time  when  the  rent  becomes  due,a 


Ind.  356;  Oliver  v.  Moore,  58  Hun  (N.  Y.)  609, 
12  N.  V.  Supp.  343. 

Lease  to  Married  Woman  —  Her  Estates  Held 
Liable  for  Rents  Accruing  After  Her  Death.  — 

Mulchings  v.  Commercial  Bank,  91  Va.  68. 

Preference  of  Claims  for  Bent.  —  See  the  title 
Debts  of  Decedents,  vol.  8,  p.  1042. 

1.  See  supra,  this  section,  Reservation  of 
Rent. 

2.  Grantee  of  Reversion  —  England.  —  Green- 
wood v.  Bairstovv,  5  L.  J.  Ch.  179;  Whitton  v. 
Peacock,  3  Myl.  &  K.  325;  Sanders  v.  Benson, 
4  Beav.  350;  Cuthbertson  v.  Irving,  4  H.  &  N. 
742;  Beer  v.  Beer,  12  C.  B.  Co,  4  E.  C.  L.  60; 
Greenaway  v.  Hart,  14  C.  B.  340,  78  E.  C.  L. 
340;  Dollen  v.  Bait,  4  C.  B.  N.  S.  760.  93  E. 
C.  L.  760;  Fryer  v.  Coombs,  11  Ad.  Si  El.  403, 
39  E.  C.  L.  126;  Standen  v.  Chrismas,  10  Q. 

B.  135,  59  E.  C.  L.  135;  Walker's  Case,  3 
Coke  22. 

Canada.  —  Ansley  v.  Longmire,  4  N.  Bruns. 
321;  Simmons  v.  Cam.pbeli,  17  Grant.  Ch.(U. 

C.  )6i2;  McDougall  v.  Young,  Draper  (U.  C.) 
nr. 

United  Slates.  —  Butt  v.  Ellett,  19  Wall.  (U. 
S.)  544;  Blake  v.  Grammer,  4  Cranch  (C.  C.) 
13,  3  Fed.  Cas.  No.  1,496. 

Alabama.  — Abrams  v.  Watson,  59  Ala.  524; 
Oti?  v.  McMillan,  70  Ala.  46;  English  v.  Key, 
39  Ala.  it3;  Steed  v.  Hinson,  76  Ala.  298; 
Wise  v.  Falkner,  51  Ala.  359;  Hand  v.  Liles, 
56  Ala.  143;  Tubb  v.  Fort,  58  Ala.  277;  Wesl- 
moreland  v.  Foster,  60  Ala.  448;  Palmer  v. 
Steiner,  68  Ala.  400. 

Arkansas.  —  Gibbons  v.  Dillingham,  10  Ark. 
9,  50  Am.  Dec.  233. 

California.  —  Macdonough  v.  Starbird,  105 
Cal.  15;  Schell  v.  Simon,  66  Cal.  264;  O'Con- 
nor v.  Kelly,  41  Cal.  432. 

Colorado.  —  Allenspach  v.  Wagner,  9  Colo. 
127;  Strousse  v.  Clear  Creek  County  Bank,  9 
Colo.  App.  478. 

Connecticut.  —  Peck  v.  Northrop,  17  Conn. 
220;  King  7j.  Housatonic  R.Co.,45  Conn.  226; 
Baldwin  v.  Walker,  21  Conn.  168. 

Delaware. — Stout  v.  Kean,3  Harr.  (Del.)  82; 
Wilson  Ty.  Delaplaine,  3  Harr.  (Del.)  499. 

Illinois. — ■  Disselh  :>rst  v.  Cadogan,  21  111. 
App.  179;  Crosby  v.  Loop.  13  111.  625;  Dixon 
v.  Niccolls,  39  111.  372,  89  Am.  Dec.  312; 
Hardin  v.  Forsythe,  99  Ml.  312;  Epley  v.  Eu- 
banks,  1  r  111.  App.  272;  Bordereaux  v.  Walker, 
85  111.  App.  86;  Carson  v.  Crigler,  9  111. 
App.  83. 

Indiana.  —  Sampson  v.  Grimes,  7  Blackf. 
(Ind.)  176;  Page  v.  Lashley,  15  Ind.  152. 

Iowa  —  Welch  v.  Horton.  73  Iowa  250; 
Abercrombie  v.  Redpath,  1  Iowa  111;  Town- 
send  v.  Isenberger,  45  Iowa  670;  Van  Driel  v. 
Rosierz,  26  Iowa  575;  Halfield  v.  Lockwood, 
18  Iowa  296. 

Kentucky.  —  Breeding  v.  Taylor,  13  B.  Mon. 


(Ky.)48i;  Chambers  v.  Pleak,  6  Dana  (Ky.) 
426,  32  Am.  Dec.  78;  Epperson  v.  Blakemore, 

2  Bush  (Ky.)  241;  Henshaw  v.  Bell,  10  Ky.  L. 
Rep.  444;  Williamson  v.  Richardson,  6  T.  B. 
Mon.  (Ky.)  604;  Breeding  v.  Taylor,  13  B. 
Mon.  (Ky.)  477. 

Maine.  —  Page  v.  Esty,  54  Me.  319;  Damren 
v.  American  Lighi,  etc.,  Co.,  91  Me.  334;  Gale 
v.  Edwards,  52  Me.  363. 

Maryland.  —  Harrison  v.  Steele,  4  Har.  &  M. 
(Md.)  218;  Abrams  v.  Sheehan,  40  Md.  446; 
Funk  v.  Kincaid,  5  Md.  404;  Onltoun  r.  Dulin, 
72  Md.  536;  Martin  v.  Manin,  7  Md.  368,  61 
Am.  Dec.  364. 

Massachusetts.  —  Howland  v.  Coffin,  12  Pic  k. 
(Mass.)  125;  Beal  v.  Boston  Car  Spring  Co., 
125  Mass.  157,  28  Am.  Rep.  216;  Patien  v. 
Deshon,  1  Gray  (Mass.)  325;  Montague?'.  Gay, 
17  Mass.  439;  Nevvall  v.  Wright,  3  Mass.  153, 

3  Am.  Dec.  98;  Hammond  v.  Thompson,  168 
Mass.  531. 

Michigan.  —  Hansen  v.  Prince,  45  Mich. 
519;  Perrin  v.  Lepper,  34  Mich.  292. 

Mississippi.  —  Watkins  v.  Duvall,  69  Miss. 
364;  Keesee  v.  Sloan,  69  Miss.  369;  Allen  v. 
Smith,  72  Miss.  689. 

Missouri.  —  Page  v.  Culver,  55  Mo.  App. 
606;  Lindenbower  v.  Beniley,  86  Mo.  515; 
Fanning  v.  Voelker,  40  Mo.  129;  Jones  v. 
Barnes,  45  Mo.  App.  590;  Lalia  v.  Weiss,  131 
Mo.  230;  Sievenson  v.  Hancock,  72  Mo.  612; 
Culverhouse  v.  Worls,  32  Mo.  App.  419.  Com- 
pare Doyle  v.  O'Neil,  7  Mo.  App.  T38. 

Nebraska.  —  Hendrickson  v.  Beeson,  21 
Neb.  61. 

New  Hampshire.  —  Kimball  v.  Pike,  18  N. 
H.  419;  York  v.  Jones,  2  N.  H.  454;  Willard 
v.  Harvey,  5  N.  H.  252;  Alion  v.  Pickering,  9 
N.  H.  494;  Deming  v.  Comings,  11  N.  H. 
474;  Perry  v.  Carr,  44  N.  H.  118;  Mussey  v. 
Holi,  24  N.  H.  248,  55  Am.  Dec.  234.  See  also 
Woodbury  v.  Buller,  69  N.  H.  545. 

New  Jersey.  —  Condii  v.  Neighbor,  13  N.  J. 
L.  83;  Corrigan  z,.  Trenton  Delaware  Falls 
Co.,  7  N.  J.  Eq.  489;  Abbott  v.  Hanson,  24  N. 
J.  L.  493. 

New  York.  —  Van  Wicklen  v.  Paulson,  14 
Barb.  (N.  Y.)  654;  Willard  -j.  Tillman,  19 
Wend.  (N.  Y.)  358;  Marshall  v.  Moseley, 
21  N.  Y.  280,  O'Rourke  v.  Brown,  54  N.  Y. 
Super.  Cl.  384;  Still  well  v.  Doughty,  3  Bradf. 
(N.  Y.)  359;  Griffin  v.  Barton,  (Counly  Ct.)  22 
Misc.  (N.  Y.)  228;  Beebe  v.  Coleman,  8  Paige 
(N.  Y.)  392;  Richardson  i.  Fogartv,  (Supm. 
Ct.  Gen.  T.)  37  N.  Y.  Si.  Rep.  582;  Matier  of 
Eddy,  (Supm.  Ct.  Spec.  T.)  10  Abb.  N.  Cas. 
(N.  Y.)  396;  Noble  v.  Thayer,  19  N.  Y.  App. 
Div.  446;  Morris  v.  Niles,  (C.  PI.  Gen.  T.)  12 
Abb.  Pr.  (N.  Y.)  103;  Norton  v.  Snyder,  2  Hun 
(N.  Y.)  82;  Ryerss  v.  Farwell,  9  Barb.  (N.  Y.) 
615. 

Arorth  Carolina.  —  Lancashire  v.  Mason,  75 
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though  the  reversion  was  transferred  between  two  rent  days.1 

Assignment  of  Term  by  Lessee  Subject  to  Sublease.  —  When  a  lessee,  after  subletting, 
assigns  his  interest  in  the  term,  this  is  a  grant  of  the  reversion  and  entitles  the 
assignee  to  the  rents  accruing  upon  the  sublease.3 

Alienation  in  Trust.  —  An  alienation  by  the  lessor  in  trust  for  the  payment  of 
debts  entitles  the  trustee  or  a  purchaser  from  him  to  receive  the  rents  subse- 
quently accruing.3 

Alienation  by  Assignee  in  Insolvency.  —  The  conveyance  of  land  subject  to  lease 
by  assignees  in  insolvency  carries  the  reversionary  interest  of  the  insolvent 
lessor  and  entitles  the  purchaser,  as  an  incident  to  such  reversion,  to  rents 
subsequently  accruing.'1  .  . 

Bent  Payable  in  Kind.  —  The  rule  that  the  grant  of  the  reversion  carries  the 
rents  to  accrue  applies  fully  where  the  rent  is  payable  in  kind.J 

(b)  Legal  Conveyance  of  Beversion  Bequired.  —  Without  an  attornment  there  must 
be  a  legal  conveyance  of  the  reversion,  to  create  between  the  transferee  oi 
the  reversion  and  the  tenant  the  relation  of  landlord  and  tenant,  and  to  entitle 
such  transferee  to  claim  rents  accruing  after  the  transfer.6 

(c)  Mortgages  —  aa.  Mortgage  Subject  to  Lease  —  General  Bule.  —  Where  the  com- 
mon-law  rule  that  a  mortgage  conveys  the  legal  estate  prevails,  the  right  to 
rents  under  a  lease  executed  prior  to  the  mortgage,  and  to  which  the  mort- 
gagee is  therefore  subject,  is  considered  as  passing  with  the  reversion  to  the 
mortgagee.7    The  mortgagee  mav,  as  he  generally  does,  elect  not  to  take  the 


N.  Car.  455;  Wilcoxon  v.  Donnelly,  90  N.  Car. 
245-  Jolly  v.  Bryan,  86  N.  Car.  457;  Markland 
v.  Crump,  1  Dev.  &  B.  L.  (18  N.  Car.)  94,  27 
Am  Dec.  230;  Kornegay  v.  Collier,  65  N.  Car. 
6o-  BullardV  Johnson,  65  N.  Car.  436;  Rogers 
v.  McKenzie,  65  N.  Car.  218;  Lewis  v.  Wilkins, 
Phil.  Eq.  (62  N.  Car.)  303.  _ 

Ohio.  —  Masury  v.  Southworth,  9  Ohio  St. 
340;  Smiths.  Harrison,  42  Ohio  St.  180;  Taylor 
v.  De  Bus,  31  Ohio  St.  468. 

Oregon.  —  West  Shore  Mills  Co.  v.  Edwards, 
24  Oregon  475. 

Pennsylvania. — Johnston  v,  Smith,  3  P.  & 
W.  (Pa.)  496,  24  Am.  Dec.  339;  Harl  v.  Israel, 
2  Browne  (Pa  )  22;  Marys  v.  Anderson,  24  Pa. 
St.  272;  Braddee  v.  Wiley,  10  Walts  (Pa.)  362; 
Burnside  v.  Weighiman,  9  Watts  (Pa.)  46;  Reed 
v.  Ward,  22  Pa.  Si.  144;  Stoddard  v.  Emery,  24 
W.  N.  C.  (Pa.)  566;  Linton  v.  Hart,  25  Pa.  St. 
193,  64  Am.  Dec.  691;  Duff  v.  Wilson,  69  Pa. 
St.  316. 

South  Carolina.  —  Moore  v.  Turpin,  I  Spears 
L.  (S.  Car.)  32,  40  Am.  Dec.  589;  Snyder  v. 
Riley,  1  Spears  L.  (S.  Car.)  272,  40  Am.  Dec. 
602. 

Tennessee.  —  Gibbs  v.  Ross,  2  Head  (Tenn.) 
437- 

Texas.  —  Hearne  v.  Lewis,  78  Tex.  276. 

Wisconsin.  —  Imler  v.  Baemsh,  74  Wis.  567; 
Leonard  v.  Burgess,  16  Wis.  41;  Evans  v. 
Enloe,  70  Wis.  345. 

The  Fact  that  the  Sale  of  the  Beversion  was 
Fradulent  will  constitute  no  defense  to  an 
action  for  rent  by  the  grantee  against  the  ten- 
ant.   Allenspach  v.  Wagner,  9  Colo.  127. 

1.  Transfer  of  Beversion  Between  Bent  Days.  — 
English  v.  Key,  39  Ala.  117;  Hammond  v. 
Thompson,  168  Mass.  531,  Emmes  v.  Feeley, 
132  Mass.  346;  Hearne  v.  Lewis,  78  Tex.  276; 
McDougall  v.  Young,  Draper  (U.  C.)  III. 

The  Fact  that  the  Lessee  Has  Not  Attorned  to 
the  Grantee  of  the  reversion  will  not  entitle  the 
lessor  to  recover  a  proportionate  part  of  the 
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rent  for  the  time  preceding  the  conveyance. 
Hammond  v.  Thompson,  168  Mass.  531. 

A  Promise  by  the  Tenant  to  Pay  to  the  Lessor 
rent  accruing  will  not  alter  the  rule.  Stout  v. 
Kean,  3  Harr.  (Del.)  82. 

2.  Patten  v.  Deshon,  1  Gray  (Mass.)  325; 
Beal  v.  Boston  Car  Spring  Co.,  125  Mass.  157, 
28  Am.  Rep.  216. 

3.  Alienation  in  Trust.  —  Williamson  v.  Rich 
ardsons,  6  T.  B.  Mori.  (Ky.)  604;  Allen  v. 
Smith,  72  Miss.  689;    Ryerss  v.  Farwell,  9 
Barb.  (N.  Y.)  615. 

4.  Alienation  by  Assignee  in  Insolvency.— 
Damren  v.  American  Light,  etc.,  Co.,  91  Me. 
334. 

5.  Bent  Payable  in  Kind.  —  Schell  v.  Simon, 
66  Cal.  264;  Eplev  v.  Eubanks,  11  111.  App. 
272;  Townsend  v~.  Isenberger,  45  I°wa  670; 
Page  v.  Culver,  55  Mo.  App.  606. 

6.  Legal  Transfer  of  Beversion  Bequired.  — 
Cobb  v.  Carpenter,  2  Campb.  13,  note;  Rich- 
ardson v.  Trinder,  n  U.  C.  C.  P.  130;  Bailey 
v.  Campbell,  82  Ala.  342;  Couch  v.  McKellar,  33 
Ala.  473;  Castleman  v.  Belt,  2  B.  Mon.  (Ky.) 
157-  Perrin  v.  Lepper,  34  Mich.  292;  Mohr  v. 
Qui'gley,  (SuDm.  Ci.  App.  T.)  30  Misc.  (N.  \  .) 
753.  See  also  Epperson  v.  Blakemore,  2  Bush 
(Ky  )  241-  Van  Driel  v.  Rosierz,  26  Iowa  575- 

the  destruction  of  a  deed  does  not  revest 
the  title  in  the  grantor,  and  therefore  the  can- 
cellation of  the  deed  by  the  grantee  of  the  re- 
version does  not  entitle  the  grantor  to  recover 
rent  from  a  tenant  of  the  grantee.  Bailey  v. 
Campbell,  82  Ala.  342. 

7  Mortgage  as  a  Grant  of  Beversion  —  E ngland. 
-Cook  v.  Guerra,  L.  R.  7  C.  P.  132;  Rogers 
v.  Humphreys,  4  Ad.  &  El.  299,  31  ,:.  '  . 
72-  Rawson  v.  Eicke,  2  N.  &  P.  423;  Vvaddi- 
love  v.  Barnett,  2  Bing.  N.  Cas.  538,  29  b.  C. 
L.  410;  Cobb  v.  Carpenier,  2  Campb.  13.  note. 
Compare  Wilton  v.  Dunn,  7  Eng.  L.  &  Eq.  406. 

Canada.  —  Perdue  v.  Hays,  31  U.  C.  Q.  B. 
in. 
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rents  accruing  after  the  execution  of  the  mortgage,  so  long  as  his  interest  is 
paid,  and  may  forbear  to  give  notice  to  the  tenant.  In  such  case  the  mort- 
gagor is  authorized  to  collect  the  rents  and  appropriate  them  to  his  own  use,1 
and  until  notice  is  given  or  demand  made  by  the  mortgagee,  payments  to  the 
lessor  of  rents  accruing  after  the  execution  of  the  mortgage  constitute  a  good 
defense  to  an  action  therefor  by  the  mortgagee  as  grantee  of  the  reversion;8 
but  immediately  upon  the  mortgagee's  election  to  take  the  rents  and  upon 
notice  of  such  election  to  the  tenant,  he  then  becomes  entitled  to  all  the  rents 
accruing  after  the  execution  of  the  mortgage  and  in  arrear  and  unpaid  at  the 
time  of  the  notice,  as  well  as  to  those  which  accrue  subsequently.3  The 
mortgagee  has,  of  course,  as  grantee  of  the  reversion,  no  claim  to  rents 
accrued  before  the  execution  of  the  mortgage.4 

Minority  Rules.  —  In  those  jurisdictions  in  which  the  common-law  rule  that  a 
mortgage  carries  the  legal  estate  does  not  prevail,  a  mortgage  by  the  lessor 
does  not  carry  the  reversion  in  leased  premises  so  as  to  entitle  the  mortgagee 
to  recover  rents  to  accrue.5  In  such  jurisdictions  the  mortgage  may,  of 
course,  contain  an  assignment  of  the  rents  so  as  to  give  to  the  mortgagee  the 
right  thereto.0 

66.  Lease  Subject  to  Mortgage.  —  Where  the  lease  is  executed  after  the  mort- 
gage, the  mortgagee  is  not  a  grantee  of  the  reversion,  nor  is  there  any  privity 
of  estate  between  him  and  the  lessee,  and  the  mortgagee  does  not,  as  such, 
have  any  claim  on  the  rents;7  and  therefore,  unless  the  tenant  has  been 
evicted  by  the  mortgagee  or  has  paid  the  rent  to  the  mortgagee  under  notice 
to  avoid  eviction,  he  cannot  set  up  in  defense  to  an  action  for  rent  by  his 
lessor  the  fact  that  the  latter  had  previously  to  the  lease  mortgaged  the 
premises  in  fee.8  In  such  a  case  the  title  of  the  mortgagee  is  to  be  considered 
as  a  title  paramount,  and  the  tenant  may  attorn  to  him  to  avoid  eviction,  thus 
escaping  liability  to  the  lessor  for  subsequently  accruing  rent  and  becoming 
liable  therefor  to  the  mortgagee.9  But  the  mere  fact  that  a  tenant  who  has 
taken  a  lease  from  the  mortgagor  remains  in  possession  after  notice  from  the 

Ala6ama.  —  Comer  v.  Sheehan,  74  Ala.  452;  v.  Ellis,  17  Mich.  351.    See  also  Trulock  v. 

Otis  v.  McMillan,  70  Ala.  46.  Donahue,  85  Iowa  748. 

Connecticut.  —  Baldwin  v.  Walker,  21  Conn.  Deed  Absolute  Intended  as  Mortgage.  —  Good- 

168;  King  z.  Housatonic  R.  Co.,  45  Conn.  226.  win  1.  Hudson,  60  Ind.  117. 

Illinois.  —  Reed  v.  Bartlett,  9  111.  App.  267.  6.  Trulock  v.  Donahue.  85  Iowa  748. 

Kentucky.  —  Castleman  v.  Belt,  2  B.  Mon.  7.  Lease  by  Mortgagor  Subject  to  Mortgage  — 

(Ky.)  157.  England.  —  Towerson  v.  Jackson,  (1891)  2  Q. 

Maine.  —  Crosby  v.  Harlow,  21  Me.  499,  38  B.  484;  Bayly  v.  Went,  51  L.  T.  N.  S.  764; 

Am.  Dec.  276.  Evans  v.  Elliot,  9  Ad.  &  El.  342,  36  E.  C.  L. 

Massachusetts.  —  Burden  z:  Thayer,  3  Met.  159:  Rogers  v.  Humphreys,  4  Ad.  &  El.  299, 

(Mass.)  76,  37  Am.  Dec.  117;  Stone  v.  Patterson,  31  E.  C.  L.  72;  Wilton  v.  Dunn,  17  Q.  B.  294, 

19  Pick.  (Mass.)  476,  31  Am.  Dec.  156;  Welch  v.  79  E.  C.  L.  294. 

Adams,  1  Met.  (Mass.)  494;  Russell  v.  Allen,  Canada.  —  Forse  v.  Sovereen,  14  Ont.  App. 

2  Allen  (Mass.)  42;  Newall  v.  Wright,  3  Mass.  482;  Joplin  v.  Johnston,  4  N.  Bruns.  541. 
153,  3  Am.  Dec.  98.  Alabama.  —  Comer  v.  Sheehan,  74  Ala.  452. 

Alew  Hampshire.  —  Kemball  v.  Pike,  18  N.  Connecticut.  —  Baldwin  v.  Walker,  21  Conn. 

H.  419.  168;  King  v.  Housatonic  R.  Co.,  45  Conn.  226. 

1.  Trent  v.  Hunt,  9  Exch.  14;  Comer  v.  Illinois.  —  Reed  v.  Bartlett,  9  111.  App.  267; 
Sheehan,  74  Ala.  452;  Campbell  v.  Hetiin,  4  Scheidt  v.  Bek,  4  111.  App.  431. 

Tex.  App.  Civ.  Cas.,  §  90.  Michigan.  —  Hogsett  v.  Ellis,  17  Mich.  351. 

2.  Effect  of  Payments  to  Mortgagor.  —  Coker  v.  New  York.  —  M'Kircher  v.  Hawley,  16 
Pearsall,  6  Ala.  542;  Smith  v.  Taylor,  9  Ala.  johns.  (N.  Y.)  289. 

633;   Massachusetts  Hospital  L.  Ins.  Co.  v.  8.  Comer  v.  Sheehan,  74  Ala.  452;  Perker- 

Wilson,  10  Met.  (Mass.)  126;  Burden  v.  Thayer,  son  v.  Snodgrass,  85  Ala.  137;  McDowell  v. 

3  Met.  (Mass.)  79,  37  Am.  Dec.  117;  Weidner  Hendrix,  67  Ind.  513;  Thompson  v.  Flalhers, 
v.  Foster,  2  P.  &  W.  (Pa.)  23;  Myers  v.  White,  45  La.  Ann.  120;  Joplin  v.  Johnston,  4  N. 
1  Rawle  (Pa.)  355.  Bruns.  541. 

3.  Moss  v.  Gallimore,  1  Dougl.  279;  Waddi-  9.  Magill  sr.  Hinsdale,  6  Conn.  464;  Ander- 
love  v.  Barnett,  2  Bing.  N.  Cas.  538,  29  E.  C.  son  v.  Robbins,  82  Me.  422;  Smith  v.  Shepard, 
L.  410;  King  v.  Housatonic  R.  Co.,  45  Conn.  15  Pick.  (Mass.)  147,  25  Am.  Dec.  432:  Adams 
226.     '  »•  Bigelow,  128  Mass.  365;  Duff  v.  Wilson,  69 

4.  King  v.  Housatonic  R.  Co.,  45  Conn.  226.  Pa.  St.  316.    See  inf>a,  this  title,  Estoppel  to 

5.  Goodwin  v.  Hudson,  60  Ind.  117;  Hogsett  /'.  ny  landlord's  Title. 
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mortgagee,  informing  him  of  the  existence  of  the  mortgage  and  requiring  him 
to  pay  to  the  mortgagee  rents  thereafter  accruing,  is  insufficient  to  show  an 
attornment  so  as  to  render  the  tenant  liable  to  the  mortgagee  for  the  rents.1 
In  England  the  Conveyancing  Act  of  1881  authorizes  a  mortgagor  in  posses- 
sion to  lease  the  premises,  and  gives  to  the  mortgagee  the  right  to  claim  the 
rents  accruing  thereon.* 

Liability  of  Tenant  to  Mortgagee  for  Mesne  Profits.  -  Where  the  mortgagee  does  not 
enforce  his  possessory  right  under  the  mortgage,  he  cannot  hold  a  tenant  of 
the  mortgagor  taking  under  a  subsequent  lease  liable  for  mesne  profits  for  the 
time  elapsing  prior  to  the  mortgagee's  assertion  of  his  possessory  rights 

cc  Successive  Mortgages. -Where  the  demised  premises  are  subject  to  two 
mortgages,  the  one  executed  before  and  the  other  after  the  execution  of  the 
lease*  the  mortgagee  holding  under  the  latter  mortgage  is  the  assignee  of 
the  reversion  of  the  lessor,  as  regards  the  right  to  rents  accruing  under  the 
lease  in  the  time  during  which  the  first  mortgagee  fails  to  assert  his  right  to 

posses m  PoWERS  IN  mortgages  or  Deeds  of  Trust.  —  Where  land  subject  to 

a  lease  for  years  is  conveyed  by  the  lessor  by  way  of  mortgage  or  deed  of  trust 
with  power  of  sale,  the  sale  of  the  reversion  under  such  power  carries  with  it 
the  right  to  rents  accruing  after  the  sale.5 

ee  Foreclosure  Sales.  —  So  also  the  sale  of  the  reversion  under  a  foreclosure 
decree  carries  with  it  the  rents  to  accrue.6 

ff  Redemption  from  Mortgage  —  Effect  on  Lease  by  Mortgagee.  —  W  ftere  tne  mort- 
gagee in  possession  demises  the  premises,  the  redemption  by  the  mortgagor 
Terminates  the  lease  and  is  not  a  mere  assignment  by  the  mortgagee  of  his 

7 

ieV(df  Overleases.  —  Where  the  lessor,  after  demising  the  premises  for  a  term  of 
years  grants,  during  the  term,  a  second  lease  for  a  longer  term,  the  second 
fessee,  as  overlessee,  is  considered  as  a  grantee  of  the  reversion  so  as  to  entitle 
him  to  the  rents  accruing  on  the  first  lease.8 


1.  Towerson  v.  Jackson,  (iSqi)  2  Q.  B.  484; 
Evans  v.  Elliot,  9  Ad.  &  El.  342,  36  E.  C.  L. 
159.  See  also  Forse  v.  Sovereen,  14  Ont.  App. 
482  Compare  Brown  v.  Storey,  I  M.  &  G.  117, 
39  E  C  L.  372;  Underhay  v.  Read,  20  Q.  B. 
D.  209;  Fitzgerald  v.  Beebe,  7  Ark.  310;  Lucier 
v.  Mar'sales,  133  Mass.  454- 

2  Municipal  Permanent  Invest.  Bldg.  boc. 
v  Smith,  22  p.  B.  D.  70,  holding  that  in  such 
a  case  payments  by  the  tenani  in  advance 
to  the  mortgagor  are  not  good  as  ag-unsl  the 

m;$rl  Tones"  v.  Thomas,  8  Blackf.  (Ind.)  428; 
Castleman  v.  Belt,  2  B.  Mon.  (Ky.)  157:  Wilder 
v  Houghton,  1  Pick.  (Mass.)  87;  Field  v. 
Swan  10  M"l.  (Mass.)  112;  Filchburg  Cotton 
Manufactory  Corp.  v.  Melven,  15  Mass.  268; 
Cavis  v,  McClary,  5  N.  H.  530. 

4.  Kinnear  v.  Aspden,  19  Onl.  App.  40b. 
See  also  Perkerson  v.  Snodgrass,  85  Ala.  137. 

6.  Olis  v.  McMillan,  70  Ala.  46. 

6.  California.  —  Harris  v.  Foster,  97  Cal.  292, 
33  Am.  St.  Rep.  187,  holding  that  the  pur- 
chaser at  foreclosure  sale  is,  under  Code  Civ. 
Pro.,  §  707,  entitled  to  the  rents  from  the  dale 
of  the  sale. 

Illinois.  —  Epley  r.  Eubanks,  11  111.  App. 

Kansas.  —  Wheat  v.  Brown,  3  Kan.  App. 

^Mississippi.—  Hatch  v.  Sykes,  64  Miss.  307. 

Missouri.  —  Topping  z:  Davis,  67  Mo.  App. 
510. 
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New  York.  —  O'Neill  v.  Morris,  (County  Cl. 
28  Misc.  (N.  Y.)  613. 

Required  Notice  from  Purchaser  to  Tenant.  — 
Williams  v.  Shelden,  61  Mich.  311. 

7.  Holt  v.  Rees,  4°  111.  181. 

Where  the  rent  fell  due  before  the  redemp- 
tion by  the  mortgagor,  the  redemption  is  no 
defense  to  an  action  by  the  purchaser  for  such 
rent.    Perkerson  v.  Snodgrass,  85  Ala.  137. 

8.  Overleases  —  England.  —  Harmer  v.  Bean, 
3  C  &  K.  307;  Williams  v.  Hayward,  1  El.  & 
El.  1040,  102  E.  C.  L.  1040.  See  also  Brook  v. 
Bi?ss,  2  Bing.  N.  Cas.  572,  29  E.  C.  L.  426. 

California.  —  McDonald  v.  Hanlon,  79  Cal. 
442. 

Massachusetts.  —  Harmon  v.  Flanagan,  123 
Mass.  288. 

Nebraska.  —  Hendrickson  v.  Beeson,  21 
Neb.  61.  xT     .        .  , 

North  Carolina.  —  Cooke  v.  Norriss,  7  lred. 
L.  (29  N.  Car.)  213. 

See  also  Pendergast  r.  Young,  21  N.  H.  234. 

In  some  of  these  cases  it  was  expressly  pro- 
vided that  the  second  lessee  should  receive  the 
rents  accruing  under  the  first  lease. 

Attornment.  —  In  Edwards  v.  Wickwar,  L.  K. 
1  Eq  403  il  was  held  that  to  render  the  over- 
lease  effective  as  a  grant  of  the  reversion  there 
mu=l  be  an  attornment  by  the  first  lessee  10  the 
second  lessee,  otherwise  the  latter  acquires 
only  an  interesse  termini.  See  also  Raw  yn  s 
Case,  4  Coke  52.  Compare  McDonald  v.  Han- 
lon, 79  Cal.  442. 
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(e)  Judicial  Sales.  —  The  rule  that  the  rents  to  accrue  pass  as  incident  tn  a 
grant  of  the  reversion  is  fully  applicable  when  the  reversion  is  transferred  by 
judicial  sale.1 

(f)  Receivers.  —  Receivers  appointed  for  lessors  have,  as  a  rule,  authority  to 
collect  rents  accruing  and  accrued  at  the  time  of  their  appointment.2 

(g)  Assignees  in  Insolvency  and  Bankruptcy.  —  So  also  assignees  in  insolvency  and 
bankruptcy  have  general  power  to  collect  all  the  assets  of  the  insolvent,  and 
this  power,  of  course,  includes  the  right  to  collect  rents  accrued  as  well  as 
those  to  accrue  after  their  appointment.3 

(h)  Death  of  Lessor.  —  This  topic  has  been  fully  treated  in  an  earlier  article,  to 
which  reference  is  made  in  the  note  below.'* 

(i)  Conveyance  of  Reversion  to  Tenant.  —  Where  the  reversion  is  conveyed  to  the 
tenant,  the  right  to  rents  to  accrue  passes  to  the  tenant  with  the  reversion, 
and  the  liability  for  and  the  right  to  the  rent  being  in  the  same  person,  the 
liability  is  discharged.5    The  rent  to  accrue  may,   however,  be  expressly 


1.  Judicial  Sales. —  See  generally  Pope  v. 
Harkins,  16  Ala.  324;  English  v.  Key,  39  Ala. 
113;  Randolph  v.  Carlton,  8  Ala.  606;  Wagner 
v.  Cohen,  6  Gill  (Md.)  97;  George  v.  Putney,  4 
Cush.  (Mass.)  354.  See  also  the  litle  Judicial 
Sales,  vol.  17,  p.  1015. 

Sale  by  Orphans'  Court.  —  Wilson  v.  Dela- 
plaine,  3  Harr.  (Del.)  499. 

Sales  under  Decrees  in  Chancery.  —  Tubb  v. 
Fort,  58  Ala.  277;  Hand  v.  Liles,  56  Ala.  143. 

Partition  Sales.  —  Disselhorst  v.  Cadogan,  21 
111.  App.  179;  Murray  v.  Mounts,  19  Ind.  364; 
W.nkiTS  v.  Duvall,  69  Miss.  364;  Keesee  v. 
Sloan,  69  Miss.  369;  Stevenson  v.  Hancock,  72 
Mo.  612. 

Executors'  or  Administrators'  Sales.  —  Bur- 
bank  v.  Dyer,  54  Ind.  392;  Page  v.  Culver,  55 
Mo.  App.  606;  Marys  v.  Anderson,  24  Pa.  St. 
272. 

Sale  by  Receiver.  —  Corrigan  v.  Trenton  Dela- 
ware Falls  Co.,  7  N.  J.  Eq.  4S9. 

Attachment  Sales.  —  Townsend  v.  Isenberger, 
45  Iowa  670.  holding  that  the  rule  is  not 
changed  by  the  fact  that  the  service  of  notice 
upon  the  lessor  in  the  attachment  was  by  pub- 
lication. 

Execution  Sales —  United  Slate.  —  Butt  v. 
Ellett,  19  Wall.  (U.  S.)  544. 

California.  —  Schell  v.  Simon,  66  Cal.  264. 

Indiana.  —  Heavilon  v.  Farmers  Bank,  81 
Ind.  249. 

Kentucky.  —  Casey  v.  Gregory,  13  B.  Mon. 
(Ky.)  507,  56  Am.  Dec.  581. 

Louisiana.  — Anderson  v.  Comeau,  33  La. 
An  n.  1 1 1 9 ;  Lamorere  v.  Cox,  32  La.  Ann.  1045; 
Summers  v.  Clark,  30  La.  Ann.  436. 

Maryland.  —  Martin  v.  Martin,  7  Md.  368,  61 
Am.  Dec.  364;  Dailey  v.  Grimes,  27  Md.  440. 

Massachusetts.  —  Buffum  v.  Deane,  4  Gray 
(Mass.)  385;  Montague  v.  Gay,  17  Mass.  439. 

Missouri.  —  Culverhouse  v.  Worts,  32  Mo. 
App.  419. 

Pennsylvania.  —  State  Bank  v.  Wise,  3  Watts 
(Pa.)  394;  Menough's  Appeal,  5  VV.  &  S.  (Pa.) 
432;  Kins  v.  Bosserman,  8  Pa.  Dist.  344; 
Stockton's  Appeal,  64  Pa.  St.  58;  Wager  v. 
Duke,  1  Pa.  L.  J.  Rep.  316,  2  Pa.  L.  1.  298- 
Hayd  en  v.  Patterson,  51  Pa.  St.  261;  Hart  v. 
Israel,  2  Browne  (Pa.)  22,  McKeeby  v.  Webster, 
170  Pa.  St.  624. 

South  Carolina.  —  Moore  v.  Turpin,  1  Spears 
L.  (S.  Car.)  32,  40  Am.  Dec.  5S9. 

When  Purchaser's  Right  Accrues.  —  See  the 


title  Judicial  Sales,  vol.  17,  p.  1015.  And  see 
Hand  v.  Liles,  56  Ala.  143;  Strange  v.  Austin, 
134  Pa.  St.  96;  Richardson  v.  Trender,  11  U. 
C.  C.  P.  130. 

2.  Receiver  —  Authority  to  Collect  Rents.  —  A 
receiver  appointed  with  "  full  power  to  collect 
the  rents,  take  care  of  and  preserve  the  same," 
may  collect  rents  accrued  after  his  appoint- 
ment as  well  as  those  previously  accrued. 
Cox  v.  Volkert,  86  Mo.  505. 

Notice  by  Receiver.  —  To  enable  a  receiver  to 
maintain  an  action  for  rent,  notice  of  his  ap- 
pointment must  be  given  to  the  tenant  before 
the  beginning  of  the  suit;  and  in  general  such 
a  notice  should  be  given,  to  protect  the  estate 
from  payment  to  the  wrong  person,  and  the 
tenant  from  ignorantly  treating  with  the  ap- 
parent owner.  Hunt  v.  Wolfe,  2  Daly  (N.  Y  ) 
298. 

Recoupment  Against  Receiver.  —  When  the 
action  for  rent  is  by  a  receiver  appointed  for 
the  lessor,  the  lessee  may  recoup  damages  for 
failure  of  the  lessor  to  perform  his  agreements 
in  the  lease.    Cox  v.  Volkert,  86  Mo.  505. 

All  Proper  Offsets  Allowed  to  Tenant. —  Belden 
z.  Union  Warehouse  Co.,  n  N.  Y.  App.  Div. 
160. 

See  also  the  title  Receivers. 

3.  See  the  title  Insolvency  and  Bankruptcy, 
vol.  16,  pp.  721,  743. 

4.  See  the  title  Executors  and  Administra- 
tors, vol.  11,  p.  841  el  set/. 

5.  Conveyance  of  Reversion  to  Tenant  —  Eng- 
land.—  Hyde  v.  Warden,  37  L.  T.  N.  S.  567. 

Alabama.  —  Martin  v.  Searcy,  3  Stew.  (Ala.) 
50,  20  Am.  Dec.  64;  Otis  McMillan,  70  Ala. 
46. 

California.  —  Higgins  v.  California  Petro- 
leum, etc.,  Co.,  109  Cal.  304. 

Illinois.  —  Leifch  v.  Boyington,  84  111.  179. 
Kentucky.  —  Casey  v.  Gregory,  13  B.  Mon. 
(Ky.)  507,  56  Am.  Dec.  581. 

Massachusetts.  —  Newall  v.  Wright,  3  Mass. 
138,  3  Am.  Dec.  98:  Warner  v.  Bacon,  S  Gray 
(Mass.)  397,  69  Am.  Dec.  253. 

Ne7v  Hampshire.  —  York  v.  Jones,  2  N.  H. 
454- 

New  York.  —  Matter  of  Eddy,  (Supm.  Ct. 
Spec.  T.)  10  Abb.  N.  Cas.  (N.  Y.)  396. 

North  Carolina.  —  Mixon  v.  Coffield,  2  Ired. 
L.  (24  N.  Car.)  301. 

See  also  Phillips  v.  Bonsall,  2  Binn.  (Pa.) 
i33. 
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reserved  to  the  lessor,  on  an  alienation  of  the  reversion  to  the  lessee,  and  the 
lessee  will  remain  liable  for  the  rents  during  the  unexpired  term;  and  the 
conveyance  of  the  reversion  to  the  tenant  does  not  release  him  from  liability 

for  accrued  rents. *  , 

(i)  Reservation  of  Rent  on  Grant  of  Reversion.  -  The  lessor  may  sever  the  rent 
from  the  reversion  and  may  gra.it  the  reversion,  reserving  to  himself  the  right 
to  the  rent  to  accrue  during  the  outstanding  tenancy.3  And  it  has  been  held 
admissible  to  show  by  parol  evidence  that  as  a  part  of  the  consideration  of 
the  -rant  of  the  reversion  the  lessor  was  to  retain  the  right  to  the  future 
&.     rents  * 

Whafconslitutes  Severance  of  Rent  from  Reversion.  -  A  sale  of  the  demised  premises 
bv  the  lessor  "  subject  to"  the  lease,  does  not  work  a  severance  of  the  rent 
from  the  reversion,  so^as  to  prevent  it  from  passing  to  the  grantee  as  an  inci- 

deiEricttofEerr!tVNote0or  Other  Obligation  for  Future  Rents.  —  The  fact  that  the  tenant 
has  given  his  note  or  other  obligation  for  future  rents  will  not,  of  itself  work 
a  severance  of  the  rent  from  the  reversion,  so  as  to  prevent  the  nght  to  the 
rents  for  which  such  note  or  other  obligation  was  given  from  passing  with  the 
reversion.6  But  an  assignment  by  the  lessor  of  the  rent  note  severs  the  rent 
evidenced  thereby  from  the  reversion,  and  a  grantee  of  the  reversion  before 
such  note  becomes  clue  is  not  entitled  to  the  rent  as  against  the  assignee  of 

the(k)0Gi'a7nt  of  Part  of  Reversion.  -  The  grant  of  the  reversion  in  a  part  of  the  land 
subiect  to  the  lease  passes  to  the  grantee  a  proportionate  part  of  the  rent. 

Lease  of  Real  and  Personal  Property.  -  It  has  been  held  that  where  real  and  per- 
sonal property  are  leased  for  an  entire  rent,  and  the  reversion  m  the  real 
property^  conveyed,  the  grantee  of  the  reversion  is  entitled  only  to  a  pro- 
nortionate  part  of  the  rents  to  accrue.9 

P  h)  Accrued  Rents.  -  A  grant  or  transfer  of  the  reversion  by  the  lessor  does 
not  deprive  him  of  the  right  to  the  rents  accrued  at  the  time  of  such  grant  or 
transfer.10 

1.  Zeysing  v.  Welbo.ru,  4*  Mo.  App.  352.  Gold  L.  Ins  Co  -  Oliver,  78  Ala.  158;  Kim- 
See  also  Hafl  „.  Stewart  « jP.  S,  ba    .Walker  71  111.  App^  _  y 

-Steed  v.  Hinson,  76  Ala.  298;    Crosby  v.  Worthington  "-Cooke   56  Md    51 .  f  p 

Loop,   13  HI.  625;  Childers  v    Smith,  10  B.  Hussm an    23  Mo.  597,  Reed  v.  ^ 

Mon.  (Ky.)  235 I  Bennett  v.  Austin   81  N  Y.  St.  144,  Linton      Hart  25  93  ^  ^ 

&  ^e'll^st^e  tfSjfe  2?&  infrl  J  subsection.  Apportions 

,08.  ''A**  «.  Deane    4  Gray   (Mass.)  385. 

5.  Sale  »  Subject  to  »  Lease.  -  Disselhorst  „.  v.  Bent- 
Cadogan,  2!  111.  App.  179;  Gale  Edwards,  10.  Rents  Accrued  ^  Blennerhassett 
52  Me.  363;  Biddle  v.  Hussman,  23  Mo.  597;  ley.  7  Sim.  1 49.  \_  J          SlaVely  „  Allcock, 

6.  Effect  of  Note  or  Other  Separate  Obligation  v   Day,  2  Ball  u  B.  104,  btaveiy 
for  Future  Rents.  -Tubb  v.  Fort,  58  Ala.  277;  16  Q-  B;  6 36 •  T}  J.  C.  J"  «gO- 

,  Surest,  .  Ind.  5,2;  Wilcoxon  ..  Do.elly.  *,  EjgM.  »fcK|y.  39  ^ 
NWb"«  ^landlord  .akes  a  ..«  for  ren,  ,o        W.S.-Bord.re.ax  ..  Walter.  85  [11.  App. 

accrue,  and  afterwards  conveys  the  reversion,  86  _  i  nshlev  IS  Ind.  152. 

the  tenant,  in  order  to  prevent  a  recovery  on         Indiana.  -  Page  J-  LasMey         £^  5 
the  note  by  such  landlord,  must  show  that  the         £oy.  -  Van  Dnel  *.  Ro «e  z. -O  K ,  575 
reversion  was  conveyed  before  the  rent  became        Maine.-  D»mren  ».  American  £g  , 

due.    Jones  v.  Laturnus,  (Tex.  Civ.  App.  1897)  Co.,  91  Me.  334.  Wmslo*   v.  Kana,  j 

^■iRI£*SLt  of  Rent  Note.  -  This  is  3  Maryland.  -  O*™™™*^  & 
true  though  after  the  note  is  assigned  the  re-  ^^^'^^^rS^cha^ 
veision  is  conveyed  to  the  lessee.    Alabama     (Mass.)  76.  37  Am.  uec.  117. 
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Conveyance  on  Day  When  Rents  Accrue.  — ■  Since  rents  are  not  considered  as  due 
before  midnight  on  the  day  when  they  are  payable,  a  conveyance  of  the  rever- 
sion before  midnight  on  rent  day  passes  the  rents  to  the  grantee  of  the 
reversion,  as  rents  to  accrue.1 

(3)  How  Far  Tenant  Protected  in  Payment  to  Lessor.  —  While  the  grantee 
of  the  reversion  is  entitled  to  receive  rent  without  attornment  by  the  tenant, 
the  tenant  is  entitled  to  protection  in  the  payment  of  rent  to  his  original 
landlord  before  he  receives  actual  notice  of  the  grant  of  the  reversion.2  But 
if  the  tenant  pays  the  rent  in  advance  of  the  time  fixed  by  the  lease,  he  does 
not  escape  liability  therefor  to  the  grantee  of  the  reversion.3  If  the  grantee 
of  the  reversion  had,  at  the  time  of  his  purchase,  notice  that  rents  had  been 
paid  in  advance  by  the  tenant,  the  tenant  is  not  liable  to  him  therefor.4  And 
if  a  tenant  who  has  so  paid  the  rent  does  not  receive  notice  of  the  grant  of  the 
reversion  until  after  the  rent  so  paid  becomes  due,  such  payment  is  good  as 
against  the  grantee  to  the  same  extent  as  though  it  had  been  paid  when  it 
fell  due.5 

c.  Assignment  of  Rent.  —  The  lessor  may  assign  the  rent  independently 
of  the  reversion,  and  the  assignee  ma}'  recover  rents  to  accrue  in  his  own 
name.0    So  also  there  may  be  an  equitable  assignment  of  rents  to  accrue  on 


Hospital  L.  Ins.  Co.  v.  Wilson,  10  Met.  (Mass.) 
126. 

Michigan.  —  Pendill  v.  Eells,  67  Mich.  657. 
Missouri. — Culverhouse  v.  Worts,  32  Mo. 
App.  419. 

New  Jersey.  —  Corrigan  v.  Trenton  Delaware 
Falls  Co.,  7'N.  J.  Eq.  489. 

North  Carolina .  —  Jolly  v.  Bryan.  86  N.  Car. 
457;  Wilcoxon  ■v.  Donelly,  90  N.  Car.  245. 

Pennsylvania.  —  Big  Black  Creek  Imp.  Co. 
v.  Kemmerer,  162  Pa.  St.  422;  Farmers',  etc., 
Bank  v.  Ege,  9  Watts  (Pa.)  436,  36  Am.  Dec. 
130. 

Tennessee.  —  Gibbs  v.  Ross,  2  Head  (Tenn.) 
437- 

Texas.  — Jones  y.  Laturnus,  (Tex.  Civ.  App. 
1897)  40  S.  W.  Rep.  1010. 

Rent  Payable  in  Advance  is  to  be  considered 
as  accrued  at  the  time  it  becomes  payable,  and 
a  grantee  of  the  reversion  after  such  time,  but 
before  the  termination  of  the  period  for  which 
it  is  to  be  paid,  is  not  entitled  thereto.  Farm- 
ers', etc.,  Bank  v.  Ege,  9  Watts  (Pa.)  436^36 
Am.  Dec.  130. 

1.  Conveyance  on  Day  Rents  Accrue. —  Ham- 
mond v.  Thompson,  168  Mass.  531.  See  also 
Norris  v.  Harrison,  2  Madd.  267.  And  see 
supra,  this  section,  Time  of  Payment. 

2.  How  Far  Tenant  Protected  in  Payments  to 
Lessor  —  Alabama.  —  Otis  v.  McMillan,  70  Ala. 
46;  Comer  v.  Sheehan,  74  Ala.  452. 

California. —  Dreyfus  v.  Hirt,  82  Cal.  621. 
Indiana.  —  Sampson  v.  Grimes,  7  Blackf. 
(Ind.)  176. 

Massachusetts.  —  Farley  v.  Thompson,  15 
Mass  18;  Fitchburg  Cotton  Manufaciory  Corp. 
v.  Mclven,  15  Mass.  268. 

Missouri.  — Gray  v.  Rogers,  30  Mo.  258. 

New  Hampshire.  —  Bachelder  v.  Dean,  20  N. 
H.  467. 

New  York.  — O'Dougherty  v.  Remington,  7 
Hun  (N.  Y.)  514. 

See  also  Davenport  v.  Haynie,  30  111.  59. 

In  Missouri  it  has  been  held  that  the  lessee 
is  not  released  from  the  obligation  to  pay  rent 
to  the  lessor  until  after  notice  to  him  by  the 
grantee  of  the  reversion  that  such  grantee 


claims  the  rent.  Gray  v.  Rogers,  30  Mo.  258; 
Green  v.  Sternberg,  15  Mo.  App.  32. 

But  in  Connecticut  it  has  been  held  that  the 
lessor'may  not  avail  himself  of  the  lessee's 
want  of  notice.  Peck  v.  Northrop,  17  Conn. 
217.    See  also  Hand  v.  Liles,  56  Ala.  143. 

3.  Payments  in  Advance  —  I  n  ■'.  —  De 
Nicholls  v.  Saunders,  L.  R.  5  C.  P.  589;  Cook 
v.  Guerra,  L.  R.  7  C.  P.  132. 

Canada.  —  Hart  v.  Bourgette,  2  Rev.  Leg. 
33.  Compare  Dupuy  v.  McClanaghan,  4  Mont- 
real Leg.  N.  276. 

California.  —  Harris  v.  Foster,  97  Cal.  292, 
33  Am.  St.  Rep.  187. 

Maryland.  —  Martin  v.  Martin,  7  Md.  368,  61 
Am.  Dec.  364. 

Tennessee.  —  Henshaw  v.  Wells,  9  Humph. 
(Tenn.)  568. 

4.  Stone  v.  Patterson,  19  Pick.  (Mass.)  476, 
31  Am.  Dec.  156. 

5.  Dieyfus  v.  Hirt,  82  Cal.  621. 

6.  Assignments  of  Rents  —  England.  —  Wil- 
liams v.  Hayward.  1  El.  &  El.  1040,  102  E.  C. 
L.  1040;  Allen  v.  Bryan,  5  B.  &  C.  512,  11  E. 
C.  L.  292. 

Canada. — Galbraith  v.  Irving,  8  Ont.  751; 
Hope  v.  White,  17  U.  C.  C.  P.  52;  Dove  v. 
Dove,  18  U.  C.  C.  P.  424. 

United  States.  —  U.  S.  v.  Hickey,  17  Wall. 
(U.  S.)  9;  Taylor  z/.  Moore,  5  Cranch  (C.  C.) 
317,  23  Fed.  Cas.  No.  13,798;  Scott  v.  Lunt,  7 
Pet.  (U.  S.)  596. 

Alabama.  —  Wells  v.  Cody,  112  Ala.  278;  Mc- 
Millan v.  Otis,  74  Ala.  560;  Oliver  v.  Alabama 
Gold  L.  Ins.  Co.,  82  Ala.  417. 

Arkansas.  —  Valentine  v.  Washington,  33 
Ark.  795. 

Florida.  —  Robertson  v.  Biddell,  32  Fla.  304. 

Illinois.  —  Wineman  v.  Hughson,  44  111. 
App.  22;  Oswald  v.  Mollet,  29  111.  App.  449: 
Hendershott  v.  Calhoun,  17  111.  App.  163: 
Crosbv;v.  Loop,  13  111.  625;  Carr  v.  Waugh,  2S 
111.  418;  Buxbaum  v.  Dunham,  51  111.  App. 
240;  Kimball  v.  Walker,  71  111.  App.  309; 
Barnes  v.  Northern  Trust  Co  ,  66  111.  App.  282. 
Compare  Chapman  v.  McGretv,  20  III.  101; 
Dunbar  v.  Bonesieel,  4  111.  32. 
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a  lease  which,  though  insufficient  to  carry  the  legal  title  thereto,  is  good  in 
equity.1 

Accrued  Rents.  —  The  lessor  may  assign  his  claim  to  accrued  rents  to  the  same 
extent  that  he  may  assign  any  other  chose  in  action,2  but  he  cannot  assign 
such  a  claim  so  as  to  enable  the  assignee  to  sue  therefor  at  common  law  in  his 
own  name.3  In  many  jurisdictions  there  are  statutes  which  authorize  the 
assignee  of  a  nonnegotiable  chose  in  action  to  sue  thereon  in  his  own  name, 1 
and  these  statutes,  of  course,  apply  to  an  action  by  the  assignee  of  accrued 
rents.5 

Payment  by  Tenant  Without  Notice  of  Assignment.  —  Payment  of  rents  to  the  lessor, 
as  they  accrue,  by  the  tenant,  without  notice  of  their  assignment,  will  be  good 
as  against  the  assignee.6 

d.  ATTORNMENT  —  Definition.  —  An  attornment  is  not  the  creation  or  initia- 
tion of  a  new  lease,  beginning  on  the  day  of  attornment,  but  is  merely  the 
assent  of  the  tenant  to  his  landlord's  alienation  of  the  reversion  and  the  accept- 
ance of  the  alienee  as  the  new  landlord.7 

Necessity  for  Attornment.  —  At  common  law  it  was  held  that  a  grantee  of  the 
reversion,  not  by  operation  of  law,  could  not  maintain  a  suit  at  law  to  recover 
the  rent  accruing  after  his  grant,  unless  the  tenant  had  assented  to  the  grant 
by  attorning  to  him,8  but  the  rule  was  otherwise  in  case  of  an  alienation  of 
the  reversion  by  operation  of  law.0 

Iowa.  —  Watson  v.  Hunkins,  13  Iowa_547; 
Haywood  v.  O'Brien,  52  Iowa  537;  Lufkin  v. 
Preston,  52  Iowa  235 


Pugh,  27  Kan.  702. 
r.  Dickson,  35  La.  Ann. 


American  Light,  etc., 


Kansas.  —  Howell  v 
Louisiana.  —  Martin 
1036. 

Maine.  —  Damren  v 
Co.,  91  Me.  334. 

Maryland.  —  Harrison  v.  Steele,  4  Har.  &  M. 
(Md.)  218. 

Massachusetts.  —  Hunl  v.  Thompson,  2  Allen 
(Mass.)  341;  Kendall  v.  Carland,  5  Gush. 
(Mass.)  75;  Pfaff  v.  Golden,  126  Mass.  402; 
Patten  v.  Deshon,  1  Gray  (Mass.)  325;  Ken- 
dall v.  Kingsley,  r20  Mass.  94;  Beal  v.  Boston 
CarSpringCo.,  125  Mass.  157,  28  Am.  Rep.  216. 

Michigan.  —  Perrin  v.  Lepper,  34  Mich.  292; 
Kelly  v.  Bowerman,  113  Mich.  446. 

New  Jersey.  —  Ryerson  v.  Quackenbush,  26 
N.  J.  L.  236. 

New  York.  —  Demarest  v.  Willard,  8  Cow. 
(N.  Y.)  206;  Willard  v.  Tillman,  2  Hill  (N.  Y.) 
274;  Moffat t  v.  Smith,  4  N.  Y.  126;  Van  Rens- 
selaer v.  Hays,  19  N.  Y.  68,  75  Am.  Dec.  278; 
Bennett  v.  Austin,  81  N.  Y.  308. 

North  Carolina.  —  Gates  v.  Max,  125  N.  Car. 

139- 

Ohio.  —  Smith  v.  Harrison,  42  Ohio  St.  180. 

Pennsylvania.  —  Acheson  v.  Kittanning  Con- 
sol.  Natural  Gas  Co.,  8  Pa.  Super.  Ct.  477- 

Ver mont.  —  Shaw  v.  Partridge,  17  Vt.  626. 

Wisconsin.  —  Wittmann  v.  Watry,  45  Wis.  491. 

1.  Equitable  Assignments  of  Rents.  —  Hopkins 
v.  Organ,  15  Ind.  188;  Lord  v.  Carnes,  98 
Mass.  308.  See  also  Monticello  Hydraulic  Co. 
v.  Loughry,  72  Ind.  562;  Corrigan  v.  Trenton 
Delaware  Falls  Co.,  7  N.  J.  Eq.  489. 

An  Assignment  Indorsed  on  the  Lease  passes 
the  equitable  title  to  rents.  Buxbaum  v. 
Dunham,  51  111.  App.  240;  Dixon  v.  Buell,  2t 
111.  203. 

Notice  by  the  Landlord  to  the  Tenant  to  Pay 
Rent  to  a  third  person  is  not  an  assignment. 
Fox  v.  Corey,  41  Me.  8r. 

Order  on  Lessee  Not  Assignment  of  Rent. 


Crosby  v.  Loop,  13  111.  625.    See  also  Hecht  v. 
Ferris,  45  Mich.  376. 

Acceptance  of  an  Order  constitutes  an  equitable 
assignment  of  the  rent,  and  is  good  as  against 
an  alienee  of  the  reversion  with  notice. 
Abrams  v.  Sheehan,  40  Md.  446.  See  also 
Leonard  v.  Burgess,  16  Wis.  41. 

2.  Accrued  Rents.  —  U.  S.  v.  Hickey,  17  Wall. 
(U.  S.)  9;  Smith  v.  Harrison,  42  Ohio  St.  180. 

3.  Damren  v.  American  Light,  etc.,  Co.,  91 
Me.  334;  Kendall  v.  Carland,  5  Cush.  (Mass.) 
75;  Hunt  v.  Thompson,  2  Allen  (Mass.)  341; 
Harmcn  v.  Flanagan,  123  Mass.  28S;  Beal  v. 
Boston  Car  Spring  Co.,  125  Mass.  157,  28  Am. 
Rep.  216;  Burden  v.  Thayer,  3  Met.  (Mass.) 
76,  37  Am  Dec.  117;  Ryerson  v.  Quacken  bush, 
■zb  N.  J.  L.  236;  Marney  v.  Byrd,  n  Humph. 
(Tenn.)95. 

4.  See  the  title  Assignments,  vol.  2,  p.  1097. 

5.  Damren  v.  American  Light,  etc.,  Co.,  91 
Me.  334;  Outtoun  v.  Dulin,  72  Md.  536. 

6.  Trulock  v.  Donahue,  76  Iowa  758;  Welch 
r.  Horton,  73  Iowa  250.  See  also  Hovey  v. 
Walker,  90  Mich.  527  And  see  the  title 
Assignments,  vol.  2,  p.  1076. 

Notice  to  Sublessee  Not  Notice  to  Lessee.  — 
Trulock  v.  Donahue,  76  Iowa  758. 

7.  Definition  of  Attornment.  —  Cornish  v.  Sea- 
rell,  1  M.  &  R.  703;  Doe  v.  Edwards,  5  Ad.  & 
El.  95,  31  E.  C.  L.  287;  Doe  v.  Smith,  8  Ad.  & 
El.  255,  35  E.  C.  L.  387;  Lindley  v.  Dakin,  13 
Ind.  388;  Austin  v.  Ahearne,  61  N.  Y.  6;  Til- 
ford  v.  Fleming,  64  Pa.  St.  300.  See  also  At- 
tornment, vol.  3,  p.  485- 

Since  an  attornment  is  not  the  creation  of  a 
new  tenancy,  a  written  acknowledgment  of  at- 
tornment does  not  require  a  stamp.  Doe  v. 
Edwards,  5  Ad.  &  El.  95.  3*  E.  C.  L.  287. 

8.  Common-law  Doctrine  Requiring  Attornment. 
—  Doe  v.  Smith,  8  Ad.  &  El.  260,  35  E.  C.  L. 
387-  Comer  t/.  Sheehan,  74  Ala.  452;  Raymond 
v.  Kerker,  2  111.  App.  496;  Pierce  v.  Rollins,  60 
Mo.  App.  497-  .  ... 

9.  Alienation  by  Operation  of  Law.  —  Lloya  j, 
Davies,  2  Exch.  103. 
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What  Constitutes  Attornment.  —  An  attornment  being  merely  the  assent  of  the 
tenant  to  the  alienation  of  the  reversion  and  a  recognition  of  the  alienee  as 
landlord,  whatever  shows  such  assent  and  recognition  is  a  valid  attornment.1 
Thus  the  subsequent  payment  of  rent  to  the  alienee  has  been  held  sufficient 
to  show  an  attornment.8 

Compelling  Attornment.  — Courts  of  equity,  before  the  necessity  of  an  attorn- 
ment was  dispensed  with  by  the  statute  of  4  Anne,  c.  16,  assumed  the  power 
of  compelling  a  tenant  to  admit  an  attornment.3 

statutory  change.  —  The  common  law  requiring  an  attornment  was,  however, 
changed  early  in  the  eighteenth  century  by  the  statute  of  4  Anne,  c.  16,  which 
dispensed  with  the  necessity  for  an  attornment  and  conferred  upon  the  grantee 
of  the  reversion  all  the  remedies  of  the  lessor.4 

United  States  Doctrine  with  Regard  to  Attornment.  —  The  statute  of  4  Anne,  C.  16, 
having  been  passed  long  before  the  American  Revolution,  and  being  a  rule 
in  amendment  of  the  common  law,  should  be  considered  as  in  force  in  the 
United  States,5  though  in  some  jurisdictions  it  has  been  expressly  held  that 
it  was  not  in  force.6  Irrespective  of  the  question  whether  the  statute  of  4 
Anne  is  in  force  in  the  United  States,  it  has  been  held  that  the  common-law 
rule  requiring  an  attornment  to  the  grantee  of  the  reversion  to  enable  the 
grantee  to  maintain  an  action  at  law  for  the  recovery  of  accruing  rent  is 
inapplicable  to  the  more  simple  tenures  which  are  in  use  in  the  United  States, 
and  should  not  be  considered  a  part  of  the  common  law  of  that  country.' 

At  the  Present  Time  the  Provisions  of  the  statute  of  4  Anne,  C  1 6,  have  been 
re-enacted  in  many  jurisdictions.''' 

After  an  Attornment  by  the  Tenant  and  an  express  promise  to  pay  the  rent  to 
become  due,  the  relation  of  landlord  and  tenant  between  the  grantee  of  the 
reversion  and  the  tenant  is  created  by  contract,  and  not  by  operation  of  law, 
and  on  this  contract  the  grantee  is  entitled  to  recover.9 

Code  Provisions  for  Action  in  Name  of  Real  Party  in  Interest.  —  It  has  been  held  that 
the  code  provisions  for  the  bringing  of  actions  in  the  name  of  the  real  party 
in  interest  authorize  a  grantee  of  the  reversion  to  sue  in  his  own  name  for 
rent  to  accrue,  without  the  necessity  for  an  attornment  by  the  tenant.10 

A  Tenant  by  Elegit  may  distrain  without  at-         Massachusetts.  —  Keay  v.  Goodwin,  16  Mass. 

tornment.    Lloyd  v.  Davies,  2  Exch.  103.  1.    See  also  Burden  v.  Thayer,  3  Met.  (Mass.) 

1.  What  Constitutes  Attornment.  —  Oswald  v.  76,  37  Am.  Dec.  117;  Farley  v.  Thompson,  15 
Mollet,  2q  111.  App.  44g.  Mass.  25. 

A  Promise  to  Pay  Rent  to  the  alienee  is  suffi-         Michigan.  —  Perrin  v.  Lepper,  34  Mich.  292; 

cient.    Hayes  v.  Lawver,  83  111.  182.    And  Hansen  v.  Prince,  45  Mich.  519. 
such  promise  may  be  either  express  or  implied.         Minnesota.  —  Jones  v.  Rigby,  41  Minn.  530. 
Piirce  v.  Rollins,  60  Mo.  App.  497.  Nebraska.  —  Hendrickson    v.    Beeson,  21 

2.  Payment  of  Rent.  —  Conn  ell  v.  Hammond,  Neb.  61. 

7  N.  Bruns.  120;  Leitch  v.  Boyington,  84  111.  Vermont.  —  Pelton  v.  Place,  71  Vt.  430. 

179;  Fisher  v.  Deering,  60  111.  114;  Flagg  v.  See  also  Fox  v.  Corey,  41  Me.  81. 

Geltmacher,  98  111.  293;  Robinson  v.  Robinson,  8.  Re-enactment  of  Provisions  of  Statute  4  Anne 

51  111.  App.  317.  —  Alabama.  —  Comer  v.  Sheehan,  74  Ala.  452; 

3.  Natchboli  v.  Porter,  2  Vern.  113.  Wise  v.  Falkner,  51  Ala.  359;  English  v.  Key, 

4.  Statute  4  Anne.  —  Birch  v.  Wright,  1  T.  39  Ala.  113;  Tubb  v.  Fort,  58  Ala.  277. 

R.  384;  Lumley  v.  Hodgson,  16  East  99;  Doe  Illinois.  —  Barnes  v.  Northern  Trust  Co..  169 

v.  Brown,  2  El.  &  Bl.  331,  75  E.  C.  L.  331.  111.  112. 

Compare  Edwards  v.  Wickwar,  L.  R.  1  Eq.  403.  Indiana.  —  Kellum  v.  Berkshire  L.  Ins.  Co., 

5.  Operation  of  Statute  4  Anne.  —  Coker  v.  101  Ind.  456. 

Pearsall,  6  Ala.  542;  King  v.  Housatonic  R.  New  Jersey.  — Souders  v.  Vansickle,  8  N.  J. 

Co.,  45  Conn.  226;   Baldwin  v.  Walker,  21  L.  313;  Ryerson  :■.  Quackenbush,  26  N.  J.  L. 

Conn.  16S;  Funk  v.  Kincaid,  5  Md.  404;  Bur-  236. 

den  v.  Thayer,  3  Met.  (Mass.)  7.6,  37  Am.  Dec.  New  York.  —  Morris  v.  Niles,  (C.  PI.  Gen. 

117.  T.)  12  Abb.  Pr.  (N.  Y.)  103;  Van  Rensselaer  v. 

6.  Raymond  v.   Kerker,  2  111.    App.   496;  Smith,  27  Barb.  (N.  Y.)  104. 
Fisher  v.  Deering,  60  111.  114.    See  also  Mar-  9.  Wise  v.  Falkner,  51  Ala.  359. 

ney  v.  Byrd,  11  II  umph.  (Tenn.)  95.  10.  Code  Provisions  for  Action  in  Name  of  Real 

7.  Common-law  Doctrine  Requiring  Attornment  Party  in  Interest.  —  Abercrombie  v.  Redpath,  1 
Not  Recognized  —  Kentucky.  —  Castleman  v.  Iowa  ill;  Masury  v.  Southwonh,  9  Ohio  St.. 
Belt,  2  B.  Mon.  (Ky.)  157.  340. 
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e.  APPORTIONMENT  OF  Rent  — (i)  In  Respect  of  Estate.  — As  a  general 
rule,'  where  the  reversion  is  severed,  the  rent  which  is  incident  thereto  will  be 
apportioned  between  the  owners  of  the  reversion,1  in  proportion  to  the  value 
of  the  respective  parts  held  by  each  of  the  alienees,*  and  the  determination 
of  the  value  of  the  several  parts  of  the  reversion,  for  the  purpose  of  apportion- 
ment, is  a  question  for  the  jury.-'1 

By  Act  of  Parties.  —  Rent  is  said  to  be  apportioned  by  act  of  the  parties  when 
the  lessor  conveys  a  part  of  the  reversion  and  a  proportionate  part  of  the  rent 
follows  as  an  incident  to  the  reversion;4  and  when  a  part  of  the  reversion  is 
conveyed  to  the  lessee,  a  proportionate  part  of  the  rent  follows  as  an  incident 
thereto,  and  the  liability  of  the  tenant  for  such  proportionate  part  of  the  rent 
is  discharged.8  .  . 

By  Act  of  Law.  —  The  rent  is  apportioned  by  act  of  law  when  the  reversion  is 
severed  by  act  of  law,  as  when,  upon  the  death  of  the  lessor,  the  reversion 
descends  to  several  heirs,6  or  when  the  reversion  is  severed  by  devise. 

Loss  by  Tenant  of  Part  of  Premises.  —  The  rent  is  also  apportioned  when  the 
lessee  surrenders  a  part  of  the  premises,8  or  where  he  has  been  evicted  from  a 
part  by  a  person  having  a  title  paramount  to  that  of  the  lessor,9  but  not  when 
the  tenant  is  wrongfully  evicted  from  a  part  by  his  lessor.10  If  however,  the 
eviction  by  the  lessor  is  rightful,  the  rent  may  be  apportioned.11 

(2)  In  Respect  of  Time.  —  At  common  law  there  is  no  apportionment  of 
rent  with  respect  to  time,  but  the  owner  of  the  reversion  at  the  time  when 
the  rent  accrues  is  entitled  to  the  entire  rent.12    And  when  a  lessor  terminates 


1,  Apportionment  of  Rent  with  Respect  to  Estate 

—  England.  —  Salmon  v.  Matthews,  8  M.  &  W. 
827;  Roberts  v.  Snell,  1  M.  &  G.  577.  39  E.  C. 
L.  564;  Doe  v.  Meyler,  2  M.  &  S.  276. 

Illinois.  —  Crosby  v.  Loop,  13  111.  625;  Green 
v.  Massie,  13  III,  3°3- 

Maryland.  — Worthington  v.  Cooke,  56  Md. 
51;  Ehrman  v.  Meyer,  57  Md.  612. 

Massachusetts.  —  Daniels  v.  Richardson,  22 
Pick.  (Mass.)  569- 

Pennsylvania.  —  Reed  v.  Ward,  22  Pa.  St. 
144;  Linton  v.  Hart,  25  Pa.  St.  193,  64  Am. 
Dec.  691;  Voegtly  v.  Pitisburgh,  etc.,  R.  Co., 
2  Grant  Cas.  (Pa.)  243;  Doyle  v.  Longslreth,  6 
Pa.  Super.  Ct.  475- 

Apportionment  of  Rent  Charge.  —  Horner  v. 
Dellinger,  18  Fed.  Rep.  495;  Farley  v.  Craig, 
11  N.J.  L.  262;  Ryerson  v.  Quackenbush,  26 
N.  J.  L.  236;  Van  Rensselaer  v.  Gifford,  24 
Barb.  (N.  Y.)  349;  Van  Rensselaer  v.  Chad- 
wick,  24  Barb.  (N.  Y.)  333;  Cruger  v.  McLaury, 
41  N.  Y.  219;  Van  Rensselaer  v.  Layman, 
(Supm.  Ct.)  39  How.  Pr.  (N.  Y.)  9;  Church  v. 
Seeley,  110  N.  Y.  457. 

2.  Manner  of  Apportionment.  —  Biddle  v. 
Hussman,  23  Mo.  597;  Van  Rensselaer  v.  Gal- 
lup, 5  Den.  (N.  Y.)  454;  Van  Rensselaer  v. 
Bradley,  3  Den.  (N.  Y.)  135,  45  Am.  Dec.  451; 
Reed  v.  Ward,  22  Pa.  St.  144. 

3.  M'Eldeiry  v.  Flannagan,  1  Har.  &  G. 
(Md.)  30S;  Farley  v.  Craig,  11  N.  J.  L.  262; 
Cuthbert  v.  Kuhn,  3  Whart.  (Pa.)  357.  31  Am. 
Dec.  513. 

Where  there  is  no  evidence  of  the  respective 
values  of  the  several  parts  of  ihe  reversion,  the 
rent  must  be  apportioned  according  to  the 
quantity.  Van  Rensselaer  v.  Jones,  2  Barb. 
(N.  Y.)  643;  Linton  v.  Hart,  25  Pa.  St.  193,  64 
Am.  Dec.  691. 

4.  Apportionment  by  Act  of  Parties.  —  West  v. 
Lassels,  Cro.  Eliz.  851. 

5.  Hyde  v.  Warden,  37  L.  T.  N.  S.  567; 
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Higginsi'.  California  Petroleum,  etc.,  Co.,  109 
Cal.  304.  . 

Purchase  by  Lessee  of  Part  of  Reversion  on  Exe- 
cution Against  Landlord  —  Rent  Apportioned.  — 

Nellis  v.  Lathrop,  22  Wend.  (N.  Y.)  121,  34 
Am.  Dec.  285.  . 

6.  Apportionment  by  Act  of  Law  —  Severance  of 
Reversion  by  Descent.  —  Beer  v.  Beer,  12  C.  B. 
60  74  E.  C.  L.  60;  Paget  1.  Gee,  Ambl.  198; 
Baillie  v.  Lockhart,  2  Macq.  H.  L.  258;  Leitch 
v.  Boyington,  84  111.  179;  Cole  Patterson,  25 
Wend.  (N.  Y.)  45&-  .  „     _  _ 

Where  a  Lease  Includes  Both  Freehold  and  Lease- 
hold Premises,  upon  the  death  of  the  lessor  the 
reversion  is  divided  by  operation  of  law  be- 
tween his  real  and  personal  representatives, 
and  the  rent  is  apportioned  accordingly. 
Moodie  v.  Garnance,  3  Bulst.  153. 

Where  the  Reversion  Descends  to  Coparceners 
and  a  division  is  made  between  them,  the  rent 
is  apportioned.    Ewer  v.  Moyle,  Cro.  Eliz.  771. 

7.  Ewer  v.  Moyle,  Cro.  Eliz.  771. 

8.  Ehrman  v.  Mayer,  57  Md.  612;  Smith  v. 
Malings,  Cro.  Jac.  160.  See  also  infra  this 
section,  De /eases  in  Actions  for  Rent  —  Effect  oj 
Surrender  on  Liability  for  Rent. 

9  Smith  v.  Malings,  Cro.  Jac.  160;  Steven- 
son v.  Lambard,  2  East  575;  Doe  v -  Meyler,  2 
M  &  S  276;  Tomlinson  v.  Day,  2  Brod.  &  t$. 
680,  6  E.  C.  L.  327;  Hartley  v.  Maddocks,  47 
W.  R.  573.    See  also  Shutlleworth  v.  Shaw,  b 

U.'C.'Q.  B.  539-  ^  „  c- 

10.  Clapham  v.  Draper,  1  Cab.  &.  LI.  4»4-  f  ee 
also  infra,  this  section.  Defenses  in  Actions  ff 
Rent  _  Effect  of  Eviction  upon  Tenant  s  Liability 
for  Rent. 

11.  This  is  true  when  the  lessor  enters  upon 
a  part  of  the  demised  premises  on  a  forfeiture 
under  a  special  condition  for  re-entry  into  part. 
Walker's  Case,  3  Coke  22;  Collin's  Case,  13 
Coke  58.  _.  r> 

12.  Apportionment  with  Respect  to  Time— Lng- 
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the  tenancy  between  rent  days,  the  rent  will  not  be  apportioned  so  as  to 
enable  him  to  recover  a  proportionate  part  thereof.1  Where  a  tenant  for  life 
leases  the  estate  for  a  term  of  years,  and  dies  between  rent  days,  the  tenant 
may  quit  free  of  rent  from  the  last  rent  day.2 

statutory  change.  —  The  common-law  rule  denying  an  apportionment  of  rent 
with  respect  to  time  has  been  changed  by  statutes  in  some  instances  in  which 
the  rent  is  considered  as  accruing  from  day  to  day,  so  as  to  entitle  the  parties 
to  an  apportionment  with  respect  to  time.3  In  some  jurisdictions  the  statutes 
provide  for  an  apportionment  with  respect  to  time  when  lands  are  held  by  a 
lease  from  a  person  having  a  determinable  estate,  and  the  lease  is  terminated 
between  rent  days  by  the  expiration  of  the  lessor's  estate,  as  in  case  of  the 
termination  of  a  lease  by  a  life  tenant,  between  rent  days,  by  the  life  tenant's 
death.1  So  also  some  statutes  provide  for  an  apportionment  of  rent  with 
respect  to  time  between  the  heirs  or  devisees  and  the  personal  representatives 
of  a  deceased  lessor.5 

10.  Deposits  and  Securities  by  Tenant  for  Rent.  —  The  rules  with  regard  to 
pledges  and  collateral  securities  in  general  apply  with  regard  to  pledges  and 
securities  by  a  tenant  for  the  performance  of  his  agreements  contained  in  the 


land.  —  Cluns'  Case,  10  Coke  128;  Grimman  v. 
Legge,  8  B.  &  C.  324,  15  E.  C.  L.  229;  Slack 
v.  Sharpe,  8  Ad.  &  El.  373,  35  E.  C.  L.  408; 
Flinn  v.  Calow,  1  M.  &  G.  589,  30  E.  C.  L.  568; 
Sutton  v.  Chaplin,  10  Ves.  Jr.  66;  Cattley  v. 
Arnold,  5  Jur.  N.  S.  361.  Compare  Hawkins 
v.  Kelly,  8  Ves.  Jr.  308. 

Alabama.  —  English  v.  Key,  39  Ala.  113; 
Price  v.  Pickett,  21  Ala.  741. 

Indiana.  —  Dorset!  v.  Gray,  98  Ind.  273; 
Lowrey  v.  Reef,  1  Ind.  App.  244. 

Maine.  —  Anderson  -j.  Robbins,  82  Me.  422. 

Maiyland.  —  Martin,  v.  Martin,  7  Md.  368,  61 
Am.  Dec.  364. 

Mississippi.  —  Bloodvvorlh  v.  Stevens,  51 
Miss.  476. 

New  Hampshire.  —  Perry  v.  Aldrich,  13  N. 
H.  343,  38  Am.  Dec.  493;  Russell  v.  Fabyan, 
28  N.  H.  543,  61  Am.  Dec.  629. 

New  Jersey.  —  Allen  v.  Van  Houten,  19  N. 
J.  L.  47- 

Arew  York.  —  Still  well  v.  Doughty,  3  Bradf. 
(N.  Y.)  359;  Marshall  v.  Moseley,  21  N.  Y.  280; 
Evertsen  v.  Sawyer,  2  Wend.  (N.  Y.)  507;  New 
York  v.  Ketchum,  (Supm.  Ct.)  67  How.  Pr.  (N. 
Y.)  161. 

lYorth  Carolina.  —  Gee  v.  Gee,  2  Dev.  &  B. 
Eq.  (22  N.  Car.)  103. 

Texas.  —  Hearne  11.  Lewis,  78  Tex.  276. 

And  see  supra,  this  subsection,  Transfer  of 
Reversion. 

1.  Determination  of  Tenancy  Between  Rent  Days. 

—  Fuller  v.  Swett,  6  Allen  (Mass.)  219,  note; 
Nicholson  z>.  Munigle,  6  Allen  (Mass.)  215; 
Zule  v.  Zule,  24  Wend.  (N.  Y.)  76,  35  Am.  Dec. 
600;  New  York  v.  Ketchum,  (Supm.  Ct.)  67 
How.  Pr.  (N.  Y.)  161.  Compare  May  v.  Rice, 
108  Mass.  150,  11  Am.  Rep.  328. 

2.  3  Kent's  Com.  470;  Hoagland  v.  Crum, 
113  111.  36;,  55  Am.  Rep.  424;  Gee  v.  Gee,  2 
Dev.  &  B.  Eq.  (22  N.  Car.)  103. 

3.  Statutory  Changes.  —  Hartcup  v.  Bell,  1 
Cab.  &  El.  19;  Elvidge  v.  Meldon,  24  L.  R.  Ir. 
91;  Kinnear  v.  Asplen,  19  Ont.  App.  468; 
Boulton  v.  Blake,  12  Ont.  532;  People  v. 
Globe  Mut.  L.  Ins.  Co.,  (Supm.  Ct.  Spec.  T.) 
65  How.  Pr.  (N.  Y.)  81;  Matter  of  Eddy, 
(Supm.  Ct.  Spec.  T.)  10  Abb.  N.  Cas.  (N.  Y.) 
30. 


4.  England.  — In  re  Cline,  L.  R.  18  Eq.  213; 
Lawrence  v.  Lawrence,  26  Ch.  D.  795;  In  re 
United  Club,  etc.,  Co.,  60  L.  T.  N.  S.  665;  Re 
Lucas,  55  L.  J.  Ch.  101;  Ellis  v.  Rowbotham, 
80  L.  T.  N.  S.  328;  Re  Wilson,  62  L.  J.  Q.  B. 
632;  Plummer  v.  Whiteley,  5  Jur.  N.  S.  1416; 
Lock  v.  De  Burgh,  4  De  G.  &  Sm.  470;  Browne 
v.  Amyot,  3  Hare  173;  Mills  v.  Trumper,  L.  R. 
4  Ch.  320,  overruling  L.  R.  1  Eq.  671;  Beer  v. 
Beer,  12  C.  B.  60,  74  E.  C.  L.  60;  Symons  v. 
Syrnons,  6  Madd.  209;  Oldenshaw  v.  Holt, 
4  Per.  &  Dav.  307;  Ex  p.  Smyth,  1  Swanst.  337; 
Llewellyn  v.  Rous,  35  Beav.  591;  Clarkson  v. 
Scarborough,  1  Swanst.  354,  note«;  Cattley  v. 
Arnold,  5  Jur.  N.  S.  361;  St.  Aubyn  v.  St. 
Aubyn,  1  Drew.  &  Sm.  6ir;  Botheroyd  z>. 
Woolley,  5  Tyrw.  522. 

Indiana. —  Henry  v.  Stevens,  108  Ind.  281. 
Kentucky. —  Redmon  v.  Bedford,  80  Ky.  13. 
Mississippi.  —  Bloodworth    v.    Stevens,  51 
Miss.  476. 

The  statute  11  Geo.  II.,  c.  19,  §  15,  which 
provides  that  where  a  tenant  for  life  is  the 
lessor,  and  dies  before  the  day  on  which  the 
rent  was  payable,  on  any  demise  which 
determined  on  his  death  his  executors  may 
recover  of  the  undertenant  a  proportion  of  the 
rent,  does  not  apply  to  a  case  where  the  lessor 
is  living,  and  is  tenant  pur  autre  vie,  and 
when  the  lease  determines  by  the  death  of  the 
cestui  qui  vie.  Perry  v.  Aldrich,  13  N.  H.  343, 
38  Am.  Dec.  493. 

Lease  Terminated  by  Entry  by  Mortgagee.  —  In 
Massachusetts  it  has  been  held  that  the  siatute 
of  1869,  c.  368,  which  provided  in  section  1 
that  when  any  lands  were  held  "  by  lease  of  a 
person  having  an  estate  therein  determinable 
on  a  life  or  on  any  contingency,"  and  such 
estate  should  terminate  before  the  day  on 
which  any  rent  was  reserved  or  made  pay- 
able, then  such  rent  might  be  apportioned, 
did  not  authorize  an  apportionment  of  rent 
with  respect  to  time  where  a  lease  of  lands 
which  was  subject  to  a  prior  mortgage  was 
terminated  by  the  entry  of  the  mortgagee. 
Adams  v.  Bigelow,  128  Mass.  365.  Compare 
Kinnear  v.  Aspden,  19  Ont.  App.  468,  decided 
under  Rev.  Stat.  Ont.,  c.  143,  2-7. 

5.  See  Redmon  v.  Bedford,  80  Ky.  13. 
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lease.  These  general  rules  will  be  found  fully  discussed  in  another  place  in 
this  work.1  Cases  arising  upon  this  subject  between  landlords  and  tenants 
are  collected  in  the  note  hereto.2 

11.  Defenses  in  Actions  for  Rent  —  a.  Discharge  of  Liability  for  Rent 
IN  General  —  (i)  By  Payment.- — The  most  common  mode  of  discharging 
the  liability  for  rent  is,  of  course,  by  payment.3  The  payment  need  not  be 
made  by  the  original  lessee.  Payment  by  an  assignee  or  sublessee  is  equally 
efficacious.4 

Payments  in  Advance.  —  Payments  in  advance  on  account  of  rents  to  become 
due,  while  not  strictly  payments  so  as  to  discharge  the  rent,  are  still  available 
as  a  defense  to  an  action  for  the  rents  so  paid,  brought  by  the  landlord  or  his 
personal  representatives.5 

Receipt  for  Rent  for  Specific  Period.  —  A  receipt  given  by  the  landlord  for  an 
instalment  of  rent  for  one  of  the  periods  of  a  lease  is  prima  facie  evidence  that 
all  prior  instalments  have  been  paid,G  but  is  not  conclusive  of  such  payment.7 


1.  See  the  title  Pledge  and  Collateral 
Security. 

2.  Forfeiture  of  Lease  —  Tenant  Held  Entitled 
to  Recover  Balance  of  Deposit  After  Payment  of 
Accrued  Rents.  —  Kahn  v.  Tobias,  (Supm.  Ci. 
App.  T.)  r6  Misc.  (NT.  Y.)  83;  Scoit  v.  Moniells, 
50  N.  Y.  Super.  Cl.  448,  affirmed  109  N.  Y.  I. 

Landlord  Held  Entitled  to  Apply  Deposit  to  Rent 
Payable  in  Advance.  —  Sang  Shing  v.  Sire,  (C. 
PI.  Gen.  T.)  15  Misc.  (N.  Y.)  139:  Rice  v.  Bliss, 
(N.  Y.  City  Ct.  Tr.  T.)  66  How.  Pr.  (N.  Y.)  186. 

Retention  of  Deposit  Held  Not  to  Bar  Action  by 
Landlord  to  Recover  Accrued  Rents.  —  Rosen- 
quesi  v.  Noble,  21  N.  Y.  App.  Div.  583.  Com- 
pare Rosenquist  v.  Canary,  (Supm.  Ct.  Tr.  T.) 
20  Misc.  (N.  Y.)  46. 

Tenant  Held  Entitled  to  Relief  Against  For- 
feiture of  Deposit. —  Bernstein  v.  Heinemann, 
(Supm.  Ct.  App.  T.)  23  Misc.  (N.  Y.)  464. 

A  Vacancy  Caused  by  the  Dispossession  of  the 
Tenant  by  summary  proceedings  has  been  held 
a  vacancy  within  a  clause  in  a  lease  provid- 
ing for  the  application  of  a  deposit  to  the  pay- 
ment of  any  deficiency  in  rents  on  reletting  by 
the  landlord  made  necessary  by  a  vacancy. 
Baldwin  v.  Thibadeau,  (C.  PI.  Gen.  T.)  28 
Abb.  N.  Cas.  (N.  Y.)  14. 

Deposit  Held  Security  for  Payment  of  Rent  Only. 

—  Scott  v.  Montells,  109  N.  Y.  r, 

Renewal  of  Lease  Held  Renewal  of  Agreement 
with  Regard  to  Deposit.  —  Bernstein  v.  Heine- 
mann, (Supm.  Ct.  App.  T.)  23  Misc.  (N.  Y.)  464. 

Deed  of  Trust  Held  Not  to  Cover  Rents  Accru- 
ing After  Expiration  of  Lease.  —  H  ume  v.  Riggs, 
12  App.  Cas.  (D.  C.)  335. 

3.  Authority  of  Agent  to  Receive  Payment.  — 
Dos  v.  Taylor,  10  N.  Bruns.  144. 

Landlord  May  Revoke  Authority  of  Agent  to  Re- 
ceive Payment.  —  Venning  v.  Bray,  2  B.  &  S. 
502,  no  E.  C.  L.  502;  Barrett  v.  Bemelmans, 
163  Pa.  St.  122. 

Notice  of  Revocation  Must  Be  Given  to  Tenant. 

—  Barrett  v.  Bemelmans,  155  Pa.  St.  204. 
Application  of  Payments  by  Landlord.  —  Where 

produce  is  delivered  to  the  landlord  to  be  sold, 
the  proceeds  to  be  applied  to  I  he  payment  of 
rent,  such  proceeds  cannot  be  applied  by  the 
landlord  to  other  indebtedness  of  the  tenant. 
Atkinson  v.  Cox,  54  Ark.  444 

Under  the  North  Carolina  Landlord  and 
Tenant  Act,  where  the  holder  of  a  note  given 
for  rent  takes  possession  of  cotton  grown  on 
the  demised  premises,  the  law  applies  the  pro- 
ceeds to  the  payment  of  the  rent,  regardless  of 
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the  pretext  upon  which  the  cotton  was  taken. 
A  vera  v.  McNeill,  77  N.  Car.  50. 

The  Landlord  Has  Been  Held  Entitled  to  Apply 
General  Payments  by  the  Assignee  of  the  lease  to 
rent  accrued  before  the  assignment.  Collen- 
der  v.  Smith,  (Supm.  Ct.  App.  T.)  20  Misc.  (N. 
Y.)  612. 

Payment  of  the  Rent  to  a  Third  Person  by  Con- 
sent of  the  Landlord  will  discharge  the  tenant's 
liability  for  the  rent.  Winterink  v.  Maynard, 
47  Iowa  366. 

Acceptance  of  Chattels  in  Payment  may  be  pre- 
sumed from  the  landlord's  retention  of  them 
for  an  unreasonable  lime.  Dills  v.  Stobie,  81 
111.  202. 

Recovery  Back  of  Rent  Paid.  —  Rent  paid  by 
a  tenant  who  enjoyed  the  full  term  of  the  lease 
without  being  interrupted,  or  requited  to 
attorn  to  another,  cannot  be  recovered  back 
though  the  landlord  had  no  title.  Dwinell  v. 
Brown,  65  Ga.  438,  38  Am.  Rep.  792. 

Where  by  mistake  the  lessee  of  a  tenant 
fur  autre  vie  paid  rent  after  the  life  had 
dropped,  he  was  held  entitled  to  recover  back 
the  rent  so  paid.  Barber  v.  Brown,  1  C.  B. 
N.  S.  121,  87  E.  C.  L.  121. 

Landlord  Not  Required  Affirmatively  to  Show 
Nonpayment.  —  Haines  v.  Moyer,  1  Woodw. 
(Pa.)  171. 

Payment  by  One  Jointly  Liable  with  Tenant.  — 

Hawes  v.  Woolcock,  30  Wis.  213. 

Rent  Payable  in  Kind.  —  Though  rent  paya- 
ble in  kind  is  delivered  by  the  tenant  in  a 
different  manner  from  that  provided  in  the 
lease,  it  is  still  a  sufficient  payment  if  accepted 
by  the  landlord  without  objection.  Hough- 
land  v.  Dent,  52  Mo.  App.  237. 

4.  Leonard  v.  Buchanan,  6  U.  C.  Q.  B.  O. 
S.  407. 

5.  Payment  in  Advance  of  Accrual.  —  Nash  v. 
Gray.  2  F.  &  F.  391. 

Interest.  —  In  Missouri,  etc.,  Trust  Co.  v. 
Richardson,  57  Neb.  617,  the  tenant  was  held 
to  be  entitled  to  interest  on  advance  payments 
of  rent  made  for  the  accommodation  of  the 
landlord. 

6.  Receipt  as  Evidence  of  Payment  of  Prior  In- 
stalments. —  Tenkins  v.  Calvert,  3  Cranch  (C. 
C.)  216,  13  "Fed  Cas.  No.  7.263;  Brewer  v. 
Knapp,  1  Pick.  (Mass.)  337;  Olten?  v.  Fred 
Krug  Brewing  Co..  58  Neb.  331.  See  also 
Patterson  v.  Ackerson,  2  Edw.  (N.  Y.)  427. 

7.  Congregational  Soc.  v.  Rix,  (Vt.  1S89)  17 
Atl.  Rep.  719. 
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(2)  By  Accord  and  Satis/action.  —  Rent  may  be  discharged  by  accord  and 
satisfaction.1 

(3)  By  Novation  and  Substitution.  —  So  also  the  rent  may  be  discharged  by 
novation  and  substitution.3 

(4)  By  Release.  —  The  liability  for  rent  may,  of  course,  be  discharged  by 
release.3  Merely  writing  the  word  "canceled"  across  a  lease,  however,  will 
not  discharge  the  tenant's  liability  for  rents.4 

Release  by  One  of  Several  Joint  Lessors.  —  In  pursuance  of  the  general  ride  that 
one  of  two  joint  obligees  can  release  a  joint  obligation,  a  release  by  one  of 
several  joint  lessors  to  whom  the  rent  is  payable  jointly  will  discharge  the 
tenant  from  all  liability  to  the  other  lessors.5 

(5)  By  Tender.  —  A  tender  does  not  discharge  the  rent  any  more  than  it 
will  discharge  any  other  obligation,6  though  it  does  have  the  effect  of  depriv- 
ing the  landlord  of  his  common-law  right  to  distrain,7  and  will  also  prevent  a 
forfeiture  for  nonpayment.8  In  order  to  constitute  a  valid  tender  the  money 
must  be  produced  or  shown  to  the  landlord,  or  its  production  must  be  expressly 
or  impliedly  dispensed  with. 9 

(6)  Effect  of  Distress.  —  The  levy  of  a  distress  by  the  landlord  does  not 
discharge  the  tenant's  liability  for  rent  so  as  to  prevent  the  bringing  of  an 
action  to  recover  the  rent  distrained  for.10 

(7)  Effect  of  Taking  Note  or  Other  Security  for  Rent.  —  The  taking  of  a 
note,  bond,  or  other  security  by  a  landlord  from  a  tenant,  for  the  amount  of 
rent  due,  without  any  agreement  that  it  shall  operate  as  a  satisfaction  of  the 
rent,  does  not  operate  as  a  payment  or  discharge  of  the  tenant's  liability  for 
rent.11    The  taking  of  a  note  of  a  third  person  and  extending  or  giving  time 


1.  Accord  and  Satisfaction.  —  Oliver  v.  Phelps, 
20  N.  J.  L.  180.  See  also  Dunn  v.  Di  Nuovo, 
3  M.  &  G.  105,  42  E.  C.  L.  63.  See  generally 
the  tiile  Accord  and  Satisfaction,  vol.  1,  p. 
408. 

2.  See  ihe  title  Novation. 

3.  Release.  —  Howell  v.  Lewis,  7  C.  &  P.  566, 
32  E.  C.  L.  632. 

The  obligation  to  pay  renis  is  discharged  by 
a  release  "  from  all  liability  or  obligation  to 
perform  any  of  the  covenants  and  agreements  " 
in  the  lease.    Baker  v.  Clancy,  69  III.  App.  85. 

4.  Brewer  v.  National  Union  Bldg.  Assoc., 
166  111.  221,  affirming  64  111.  App.  161. 

6.  Churchill  v.  Lammers,  60  Mo.  App.  244. 
See  also  the  title  Release. 

6.  See  1  he  title  Tender. 

7.  See  the  title  Distress,  vol.  9,  p.  626. 

8.  See  infra,  this  title,  Forfeiture. 

9.  Validity  of  Tender.  —  Jones  v.  Bridgman, 
39  L.  T.  N.  S.  500;  Matheson  v.  Kelly,  24  U. 
C.  C.  P.  598;  Westmoreland,  etc.,  Natural 
Gas  Co.  v.  DeWitt,  130  Pa.  St.  235.  See  also 
the  title  Tender. 

10.  Lear  v.  Edmonds,  1  B.  &  Aid.  157; 
Mauley  v.  Dupuy,  2  Whari.  (Pa.)  162;  Robin- 
son v.  White,  39  Pa.  St.  255. 

It  seems  that  the  fact  that  the  landlord  has 
distrained  goods  to  the  full  value  of  the  rent 
is  no  defense,  if  he  has  sold  the  goods  for  a 
less  sum  than  that  due.  If  he  has  sold  them 
at  100  low  a  price,  the  tenant's  remedy  is  by 
action.    Efford  v.  Burgess,  2  M.  &  M.  23. 

11.  Effect  of  Taking  Note  or  Other  Security  for 
Rent  —  England.  —  Harris  v.  Shipway,  Buller 
N.  P.  182a;  Ewer  v.  Clifton,  Buller  N.  P. 
i82<?;  Davis  v.  Gyde,  2  Ad.  &  El.  623,  29  E.  C. 
L.  166;  Heming  v.  Emuss,  I  Price  386. 

Canada.  —  McLeod  v.  Darch,  7  U.  C.  C.  P. 


35;  Simpson  v.  Howitt,  39  U.  C.  Q.  B.  610; 
Hope  v.  White,  17  U.  C.  C.  P.  52. 

United  States. — Re  Bowne,  12  Bankr.  Rep. 

529: 

Alabama.  —  Dorrance  v.  Jones,  27  Ala.  630. 
Illinois.  —  Cunnea  v.  Williams,  11  111.  App. 
72;  O'Hara  v.  Jones,  46  111.  288;  Atkins  v. 
Byrnes,  71  111.  326.    See  also  Hammond  v. 
Will,  60  111.  404. 

Iowa.  —  Smith  v.  Dayton,  94  Iowa  102. 
Maryland.  —  Giles  v.  Ebsworth,  10  Md.  333; 
Wolgamot  v.  Bruner,  4  Har.  &  M.  (Md.)  89. 

New  York.  —  Lewis  v.  Lozee,  3  Wend.  (N. 
Y.)  79;  Cornell  v.  Lamb,  20  Johns.  (N.  Y.)  407; 
Lofsky  v.  Maujer,  3  Sandf.  Ch.  (N.  Y.)  £9. 

Pennsylvania.  —  Snyder  v.  Kunkleman,  3  P. 
&  W.  (Pa.)  487;  Loux  v.  Fox,  171  Pa.  St.  68; 
Wyke  v.  Wilson,  173  Pa.  St.  12;  Kendig  1: 
Kendig,  3  Pittsb.  (Pa.)  287.  Compare  Columbia 
Iron  Co.'s  Appeal,  114  Pa.  St.  66. 

South  Carolina.  —  Fife  v.  Irving,  1  Rich.  L. 
(S.  Car.)  226;  Fiske  v.  Judge,  2  Spears  L.  (S. 
Car.)  436,  42  Am.  Dec.  380;  Bailey  v.  Wright, 

3  McCord  L.  (S.  Car.)  484;  Price  v.  Limehouse, 

4  McCord  L.  (S.  Car.)  544. 
Virginia.  —  Smith  v.  Ambler,  1  Munf.  (Va.) 

599- 

West  Viiginia.  —  Hotnbrooks  v.  Lucas,  24 
W.  Va.  493,  49  Am.  Rep.  277- 

Landlord  Must  Surrender  Notes.  —  Where  the 
landlord  has  accepted  notes  for  rent  due  or  to 
become  due,  he  cannot  recover  in  an  action 
for  rent  without  surrendering  the  notes  for 
cancellation.    Smith  v.  Dayton,  94  Iowa  102. 

Receipt  of  Bond  from  One  of  Several  Cotenants. 
—  Where  one  of  several  cotenants  executed  his 
individual  bond  to  the  landlord  for  the  whole 
rent,  it  was  held  that  the  joint  liability  of  ihe 
cotenants  for  the  rent  was  extinguished,  and 
292  Volume  XVI 1 1 


Kent. 


LANDLORD  AND   TENANT.        Defenses  in  Actions  for. 


for  payment  thereon  until  the  maker  became  insolvent  has  been  held  to  dis- 
charge the  rent.1  . 

(8)  Effect  of  Recovery  of  Judgment.  —  The  liability  for  rent  is  not  dis- 
charged by  the  recovery  of  a  judgment  therefor.  This  is  shown  by  the  cases 
which  permit  a  distress  for  rent  after  judgment  on  the  covenant  to  pay  rent.8 
Of  course,  a  recovery  of  a  judgment  for  one  instalment  of  rent  as  it  falls  due 
will  not  discharge  the  tenant's  liability  for  the  subsequent  instalments.3  If, 
however,  a  recovery  is  had  for  a  part  of  an  instalment  of  rent,  the  lessor  can- 
not afterwards  sue  for  the  balance ;  the  demand  for  a  single  instalment  is 
entire  and  indivisible.4 

(9)  Effect  of  Discharge  in  Insolvency  or  Bankruptcy.  —  The  effect  ot  a  dis- 
charge in  insolvency  or  bankruptcy  upon  the  liability  of  the  tenant  for  rents 
accrued  or  to  accrue  depen'ds  of  course  upon  the  construction  of  the  particular 
insolvency  or  bankruptcy  statute.  The  subject  will  be  found  treated  in  an 
earlier  volume  of  this  work.5 

(10)  Effect  of  Assignment  of  Lease  by  Tenant  —  (a)  Express  Agreement  to  Pay 
Rent.  —  Where  the  lease  contains  an  express  agreement  or  covenant  by  the 
lessee  to  pay  rent,  he  remains  liable  for  rents  to  accrue  though  he  assigns 
the  lease.6  And  this  liability  of  the  lessee  is  not  affected  by  the  fact  that  the 
landlord  accepts  payment  of  the  rent  from  the  assignee,7  nor  by  the  fact  that 
the  landlord  assents  to  the  assignment ; 8  nor  will  the  bringing  of  an  action  of 
covenant  by  the  landlord  against  the  assignee,  at  the  request  of  the  lessee,  to 
recover  the  rent,  release  the  lessee  from  liability.9 

(b)  Implied  Agreement  to  Pay  Rent.  —  Where  the  lease  does  not  contain  an 
express  agreement  or  covenant  by  the  lessee  to  pay  the  rent,  though  the  law 


the  other  cotenanls  were  discharged  from  lia- 
bility on  their  parol  contract  for  the  paymeni 
of  rent.    Howell  v.  Webb,  2  Ark.  360. 

Acceptance  of  Draft  on  Third  Person  Held  Not  to 
Discharge  Rent.  —  Burnham  v.  Hubbard,  36 
Conn.  539. 

1.  Josse  v.  Shultz,  1  Cranch  (C.  C.)  135,  13 
Fed.  Cas.  No.  7-551- 

2.  See  the  title  Distress,  vol.  9,  p.  629. 

3.  Cross  v.  U.  S.,  14  Wall.  (U.  S.)  479;  Allen 
v.  Saunders,  6  Neb.  436. 

4.  Warren  v.  Comings.  6  Cush.  (Mass.)  103. 

5.  See  the  title  Insolvency  and  Bank- 
ruptcy, vol.  16,  p.  777- 

6.  Effect  of  Assignment  by  Lessee  on  Express 
Contract  — England.  —  Mills  v.  Auriol,  1  Smith 
Lead.  Cas.  839;  Marsh  v.  Brace,  Cro.  Jac.  334; 
Pitcher  v.  Tovey,  1  Salk.  81;  Buckland  v. 
Hall,  8  Ves.  Jr.  95. 

Illinois.  —  Goergen  v.  Schmidt,  69  111.  App. 
5^8;  Grommes  v.  St.  Paul  Trust  Co.,  147  111. 
634,  37  Am.  St.  Rep.  248;  Barnes  v.  Northern 
Trusi  Co.,  169  111.  112,  affirming  66  111.  App. 
282,  citing  12  Am.  and  Eng.  Encyc.  of  Law 
(isi  ed.)  1032;  Field  v.  Herrick,  101  111.  no. 

Maryland.  —  Worihington  v.  Cooke,  56  Md. 
51;  Moale  v.  Tyson,  2  Har.  &  M.  (Md.)  387. 

Massachusetts.  —  Fletcher  v.  McFarlane,  12 
Mass.  43;  McGlynn  v.  Brock,  in  Mass.  219. 

Missouri.  —  Ward  v.  Krull,  49  Mo.  App.  447 

New  Hampshire.  —  Whilcomb  v.  Cummings, 
68  N.  H.  67. 

New  Jersey.  —  Creveling  v.  De  Hart,  54  N.  J. 
L.  338;  Hum  v.  Gardner,  39  N.  J.  L.  531. 

Neiv  York.  —  Gerken  v.  Smith,  (N.  Y.  City  Ct. 
Gen.  T.)  34  N.  Y.  St.  Rep.  59;  Port  v.  Jackson, 
17  Johns.  (N.  Y.)  239;  Walton  v.  Cronly,  14 
Wend.  (N.  Y.)  64:  Wallace  v.  Dimmonv,  (N. 
Y.  City  Ct.  Gen.  T.)  10  Misc.  (N.  Y.)  47. 
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Ohio.  —  Harmony  Lodge  No.  2  v.  While,  30 
Ohio  St.  569,  27  Am.  Rep.  492;  Taylor  v. 
De  Bus,  31  Ohio  Si.  469. 

Pennsylvania.  —  Dewey  v.  Dupuy,  2  W.  &  S. 
(Pa.)  553;  Snyder  v.  Middleton,  4  Phila.  (Pa.) 
343;  Broiasky  v.  Furey,  12  Phila.  (Pa.)  428,  35 
Leg.  Int.  (Pa.)  410. 

Vermont.  —  Kimpton  v.  Walker,  9  Vt.  191; 
Shaw  v.  Partridge,  17  Vt.  626. 

Wisconsin.  —  Bailey  v.  Wells,  8  Wis.  141,  76 
Am.  Dec.  233;  Martineau  v.  Steele,  1  \  Wis. 
272;'  Cross  v.  Button,  5  Wis.  600. 

Right  of  Lessee  to  Notice  of  Nonpayment.— 
The  landlord  is  not  required  to  notify  the  lessee 
of  the  nonpayment  of  rent  by  the  assignee. 
Goergen  v.  Schmidt,  69  111.  App.  538.  . 

7.  Acceptance  of  Rent  from  Assignee  —  Illinois. 
—  Barnes  v.  Northern  Trust  Co.,  169  111.  112, 
affirming  66  111.  App.  282 

Maryland.  —  Moale  v.  Tyson,  2  Har.  &  M. 
(Md  )  387-  Worthington  v.  Cooke,  56  Md.  51. 

Missouri.  —  Jones  v.  Barnes,  45  Mo.  App. 

^  New  Jersey.—  Creveling  v.  De  Hart,  54  N. 
T.  L.  338;  Hunt  z:  Gardner,  39  N.  J.  L.  531. 

New  York.  —  Wilson  v.  Lester,  64  Barb.  (N. 
Y  V431;  Wallace  v.  Dinniny,  (C.  PI.  Gen  T.) 

II  Misc.  (N.  Y.)  317;  Gerken  ».  Smith,  (N.  \  . 
City  Ct.  Gen.  T.)  34  N.  Y.  St.  Rep.  59- 

Vermont.  —  Shaw  v.  Partridge,  17  V  t.  626. 

Wisconsin.  —  Bailey  v.  Wells,  8  Wis.  141.  76 
Am.  Dec.  233. 

8  Assent  of  Lessor  to  Assignment.  —  Mills  v. 
Auriol,  1  Smith  Lead.  Cas.  839;  Barnes  v. 
Northern  Trust  Co.,  169  111.  112,  affirming  66 

III  App.  282;  Goergen  v.  Schmidt,  69  HI.  APP- 
538;  Bailey  r.  Wells,  8  Wis.  141,  76  Am.  Dec. 

233. 

9."  Whitcomb  v.  Cummings,  68  N.  H.  67. 
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will  imply  such  a  covenant,  still  the  lessee  may  escape  all  liability  for  rent 
subsequently  to  accrue  by  an  assignment  of  the  lease.1  And  this  rule  is  not 
affected  by  the  financial  character  of  the  assignee  or  by  the  intent  with  which 
the  assignment  is  made.2 

b.  Effect  of  Surrender  on  Liability  for  Rent  —  (i)  Rent  to  Accrue. 
—  It  is  well  settled  that  a  surrender  of  the  term  ends  the  relation  of  landlord 
and  tenant,  and  releases  the  tenant  from  liability  for  rents  to  accrue.3  And 
when  the  surrender  is  between  rent  days,  the  tenant  is  discharged  from  all 


1.  Implied  Covenant  to  Pay  Rent.  —  Webb  v. 
Russell,  3  T.  R.  402;  Taylor  v.  Shum,  1  B.  & 
I'.  21;  Onslow  v.  Corrie,  2  Madd.  330;  Dal- 
ston  v.  Reeve,  1  Ld.  Raym.  77;  Iggulden  v. 
May,  9  Ves.  Jr.  330;  Pitcher  v.  Tovey,  4  Mod. 
71,  12  Mod.  23;  Staines  v.  Morris,  1  Ves.  &  B. 
11;  Treackle  v.  Coke,  1  Vern.  165;  McCulloch 
v.  Jarvis,  8  U.  C.  Q.  B.  267;  Kimplon  v. 
Walker,  9  Vt.  191. 

Especially  is  this  the  case  where  the  land- 
lord has  accepted  rent  from  the  assignee. 
Fanning  v.  Stimson,  13  Iowa  42. 

2.  Assignment  to  Insolvent.  —  Onslow  v. 
Corrie,  2  Madd.  330. 

Assignment  to  Beggar.  —  Taylor  v.  Shum,  1 

B.  &  P.  21. 

Assignment  to  Person  Departing  from  Realm.  — 
Dalston  11.  Reeve,  1  Ld.  Raym.  77. 

3.  Surrender  Discharges  Rent  to  Accrue  —  Eng- 
land. —  Bird  v.  Defonvielle,  2  C.  &  K.  415,  61 
E.  C.  L.  415;  Natchbolt  v.  Porter,  2  Vern. 
112;  Harding  v.  Crethorn,  1  Esp.  57;  Crimman 
v.  Legge,  8  B.  &  C.  324,  15  E.  C.  L.  229; 
Southwell  v.  Scotter,  49  L.  J.  Exch.  356;  Barn- 
ard v.  Duthy,  5  Taunt.  27,  1  E.  C.  L.  7;  Dodd 
v.  Acklom,  6  M.  Sc.  G.  672,  46  E.  C.  L.  672; 
Page  7/.  Mann,  6  L.  J.  K.  B.  63;  Doe  v.  Ben- 
jamin, 9  Ad.  &  El.  644,  36  E.  C.  L.  228; 
Turnivall  v.  Grove,  8  C.  B.  N.  S.  496,  98  E. 

C.  L.  496. 

Cm, 1, la.  —  Coffin  v.  Danard,  24  U.  C.  Q  B. 
267;  Wilson  v.  Wilson,  10  U.  C.  C.  P.  476; 
Bradtield  v.  Hopkins.  16  U.  C.  C.  P.  298; 
Matthias  v.  Pace,  15  Nova  Scolia  366. 

Illinois.  — Grommes  v.  St.  Paul  Trust  Co., 
[47  111.  634,  37  Am.  St.  Rep.  248;  Stobie  v. 
Dills,  62  III.  432;  White  v.  Walker,  31  111.  422; 
Gaines  v.  McAdam,  79  111.  App.  201. 

Indiana.  — Terslegge  v.  First  German  Mut. 
Benev.  Soc,  92  Ind.  82,  47  Am.  Rep.  135. 

Iowa.  —  Henry  v.  Chrisinger.  76  Iowa  126; 
Jenkins  v.  Clyde  Coal  Co.,  82  Iowa  618. 

Kansas.  —  Engstrom  v.  Tyler,  46  Kan.  317. 

Massachusetts.  —  Farson  v.  Goodale,  8  Allen 
(Mass.)  202;  Wood  v.  Partridge,  11  Mass.  493; 
Rmdall  v  Rich,  11  Mass.  494;  Deane  v.  Cald- 
well, 127  Mass.  242;  Amory  v,  Kannoffsky,  117 
Mass.  351,  19  Am.  Rep.  416. 

Michigan.  —  Donkersley  v.  Levy,  38  Mich. 
54;  Logan  v.  Anderson,  2  Dougl.  (Mich.)  101; 
Bates  v.  Phinney,  45  Mich.  388;  Detroit 
Pharmacal  Co.  v.  Burt,  (Mich.  1900)  82  N.  W. 
Rep.  893. 

Minnesota,  — Swank  v.  St.  Paul  City  R.  Co., 
61  Minn.  423;  Lafferty  v.  Hawes,  63  Minn.  13; 
Minneapolis  Co-operative  Co.  v.  Williamson, 
51  Minn.  53,  38  Am.  St.  Rep.  473. 

Mississippi .  —  Kiernan  v.  Germain,  61  Miss. 
498. 

Missouri.  —  Churchill  v.  Lammers,  60  Mo. 
App.  244;  Hutcheson  v.  Jones,  79  Mo.  496; 
Huling  v.  Roll,  43  Mo.  App.  234;  Heine  v. 
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Morrison,  13  Mo.  App.  577;  Buck  v.  Lewis, 
46  Mo.  App.  227. 

.New  Hampshire.- — Davis  v.  George,  67  N. 
H.  393;  Elliott  v.  Aiken,  45  N.  H.  30. 

New  York.  —  Simers  v.  Saltus,  3  Den.  (N. 
Y.)  214;  Number  121  Madison  Ave.  v.  Osgood, 
(C.  PI.  Gen.  T.)  18  N.  Y.  Supp.  126;  Smith  v. 
Wheeler,  8  Daly  (M.  Y.)  135;  Tallman  v.  Earle, 
(C.  PI.  Gen.  T.)  37  N.  Y.  St.  Rep.  271;  Page  v. 
Ellsworth,  44  Barb.  (N.  Y.)  636;  Curtiss  v. 
Miller,  17  Barb.  (N.  Y.)  477;  Underhill  v.  Col- 
lins, 132  N.  Y.  269;  Fobes  v.  Lewis,  2  N.  Y. 
Wkly.  Dig.  65;  Hawthorne  v.  Coursen,  (Supm. 
Ct.  App.  T.)  18  Misc.  (N.  Y.)  447;  Boehm  v. 
Rich,  13  Daly  (N.  Y.)  62;  Hegeman  v.  Mc- 
Arthur,  1  E.  D.  Smith  (N.  Y.)  147;  McKer.sie 
v.  Farrell,  4  Bosw.  (N.  Y.)  192;  Danziger  v. 
Falkenberg,  (Supm.  Ct.  Gen.  T.)  46  N.  Y.  St. 
Rep.  331;  Harft  v.  Tonnelli,  16  Daly  (N,  Y.) 
115;  Bain  v.  Clark,  10  Johns.  (N.  Y.)  424: 
Shepard  v.  Merrill,  2  Johns.  Ch.  (N.  Y.)  276; 
MacKellar  v.  Sigler,  (C.  PI.  Gen.  T.)  47  How. 
Pr.  (N.  Y.)  20. 

North  Carolina.  —  Everett  v.  Williamson,  107 
N.  Car.  204. 

Ohio.  —  Strathey  v.  Crooks,  6  U.  C.  Q.  B. 
O.  S.  587. 

Oregon.  —  Ladd  v.  Smith,  6  Oregon  316. 

Pennsylvania. —  Dos  Santos  v.  Hollingshead, 
4  Phila'.  (Pa.)  57,  17  Leg.  Int.  (Pa.)  132;  De 
Morat  v.  Falkenhagen,  148  Pa.  St.  393;  Pratt  v. 
Richards  Jewelry  Co.,  69  Pa.  St.  53;  Wistar  v. 
Campbell,  10  Phila.  (Pa.)  359,  32  Leg.  Int.  (Pa.) 
248;  Gardiner  v.  Bair,  44  W.  N.  C.  (Pa.)  83:  Bins- 
wanger  t.  Dearden,  132  Pa.  St.  229;  Teller  v. 
Boyle,  132  Pa.  St.  56;  Harvey  v.  Gunzberg, 
148  Pa.  St.  294;  Murphy  v.  Losch,  148  Pa.  St. 
171;  Reeves  v.  McComeskey,  168  Pa.  St.  571; 
Ashhurstr.  Eastern  Pennsylvania  Phonograph 
Co.,  166  Pa.  St.  357. 

Vermont.  —  Patchin  v.  Dickerman,  31  Vt. 
666. 

Washington.  —  Rauh  v.  Scholl,  12  Wash.  135, 
19  Wash.  30. 

Wisconsin.  —  Kneeland  v.  Schmidt,  78  Wis. 
345- 

Compare  Pale  v.  Oliver,  104  N.  Car.  45S.  In 
this  case  the  administrator  of  the  deceased 
lessee  sold  at  auction  unexpired  leases  of  tur- 
pentine boxes,  and  the  lessors  bought  in  such 
leases  at  the  sale,  and  it  was  held  that  the  lia- 
bility of  the  estate  for  the  rent  of  the  entire 
term  continued.  Compare  also  Mclntire  v. 
Barkley,  5  Houst.  (Del.)  145. 

Sublease  by  Lessee  —  Surrender  to  Assignee  of 
Lease.  —  Where  a  lessee,  after  subletting,  as- 
signs his  interest  in  the  premises,  and  it  is 
agreed  that  notwithstanding  this  assignment 
the  lessee  shall  be  entitled  to  rents  to  accrue 
on  the  sublease,  the  sublessee  may  surrender 
to  the  assignee  and  will  thereby  be  relieved  as 
against   any  claim    by  the   original  lessee. 
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liability  for  rent  even  for  the  period  between  the  surrender  and  the  last  rent 
dav  and  cannot  be  held  liable  therefor  in  an  action  for  use  and  occupation, 
nor  can  the  rent  be  apportioned.  *  The  parties  may  of  course,  expressly  pro- 
vide at  the  time  of  the  surrender  that  the  surrender  shall  not  release  the 
tenant  from  liability  for  rents  not  then  accrued.-5 

(2)  Accrued  Rents.  —  A  surrender  has  no  effect  upon  the  liability  of  the 
tenant  for  rents  accrued  at  the  time  of  the  surrender.*    And  this  is  true 
hough  the  rent  was  payable  in  advance  for  a  period  beyond  the  time  of  the 
surrender?4  and  a  fortiori  rent  paid  in  advance  cannot  be  recovered  on 

SUrmstreesI.'  — The  right  to  distrain  for  accrued  rents  is,  however,  lost  by  the 

SUrEexnpressr'contract  to  Excuse  Payment  of  Kent.  -  The  parties  may  excuse  payment  of 
accrued  rent  by  an  executed  contract  that  the  tenant  shall  give  up  possession 
and  tha the  landlord,  in  consideration  thereof,  shall  excuse  the  payment  of 
rent,'  and  such  executed  contract  may  be  pleaded  as  an  accord  and  satisfac- 
tion'with  respect  to  the  rent  accrued.** 

(Tsurrelder  of  Part  of  Premises. -The  tenant's  surrender  of  a  part  of 
the  premises  will  not  release  him  from  liability  for  all  rents  to  accrue.*  In 

Southwell  v.  Scotter,  44  J-  P-  376.  49  L-  J- 
E  x  c  h  356 

Surrender  by  a  Tenant  at  Will  releases  him 
from  liability  for  future  rent,  though  the  stat- 
utes provide  for  termination  of  tenancies  at 
will  only  by  notice.  Farson  z:  Goodale,  8 
Allen  (Mass.)  202.  . 

1  Surrender  Between  Rent  Days.  -  Gnmman 
v.  Legge,  8  B.  &  C.  324.  15  E.  G.  L.  229;  Mat- 
thias v.  Pace,  15  Nova  Scotia  366;  Curtiss  r. 
Miller,  17  Barb.  (N.  Y.)  477;  Smith  v.  Wheeler, 
8  Daly  (N.  Y.)  135.    Compare  Fitch  v.  Sargeant, 

1  Ohio  352.  .      ,  ,  . 

2  Liability  of  Tenant  Continued  by  Agreement. 

—  Bates  v.  Phinney,  45  Mich.  388.  See  also 
Destrehan  v.  Scudder,  11  Mo.  484;  Bain  v. 
Clark,  10  Johns.  (N.  Y.)  424. 

3.  Accrued  Rents  Not  Discharged  by  Surrender 

—  England.  —  Atty.-Gen.  v.  Cox,  3  H.  L.  Cas. 
240;  Shaw  v.  Lomas,  59  L.  T.  N.  S.  477,  52  J- 
P.  821;  Barnard  v.  Dulhy,  5  Taunt.  27,  1  12. . 
C  L  7. 

'Canada.  —  Bradfield  v.  Hopkins,  16  U.  C.  C. 

P-  298-  ~  u    II        /A  • 

Arizona.  —  Kastner    v.    Campbell,  (Ariz. 
1898)  53  Pac  Rep.  586. 
Missouri.  —  Nicol  v.  Young,  68  Mo.  App. 

New  York.  —  Sperry  v.  Miller,  8  N.  Y.  336; 
Curtiss  v.  Miller,  17  Barb.  (N.  Y.)  477,  Roe  v. 
Conway  74  N.  Y.  201;  McGregor  v.  Board  of 
Education,  107  N.  Y.  5";  ^obts  v.  Lewis,  2 
N  Y  Wkly  Dig.  65;  Cheesebrough  v.  Lieber, 
(Supm.  Ct.  App.  T.)  18  Misc.  (N.  Y.)4S9;  Mac- 
Kellar  v.  Sigler,  (C.  PI.  Gen.  T.)  47  How.  Pr 
(N  Y.)  20;  Learned  v.  Ryder,  61  Barb.  (N.  Y .) 
552;  McKensie  v.  Farrell,  4  Bosw.  (N.  Y.)  192; 
Sperrv  v.  Miller,  16  N.  Y.  407. 

Pennsylvania.  —  Hall  v.  Bardsley.  5  W.N. 

C  (Pa  )  553. 

Surety  for  Rent  Not  Released.  —  McKensie  v. 
Farrell,  4  Bosw.  (N.  Y.)  192;  Learned  v.  Ryder, 
61  Barb.  (N.  Y.)  552.  . 

The  Surrender  Does  Not  Extinguish  Rent  Ac- 
crued Though  the  Lease  Contained  No  Express 
Covenant  to  pay  rent,  and  in  such  a  case  the 
accrued  rent  may  be  recovered  in  assumpsit 
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for  use  and  occupation.    Shaw  v.  Lomas,  59 
L.  T.  N.  S.  477,  52  J.  P.  821. 

Landlord  Remains  Specialty  Creditor.  —  Atty.- 
Gen  v  Cox,  3  H.  L.  Cas.  240;  Newport  v. 
Godfrey,  3  Lev.  267;  Bradfield  v.  Hopkins,  16 
U.  C.  C.  P.  298. 

4.  Rents  Payable  in  Advance.  —  Cameron  v. 
Little  62  Me.  550;  Conklin  v.  White,  (N.  Y. 
City  Ct.  Gen.  T.)  17  Abb.  N.  Cas.  (N.  Y.)  315; 
Weston  v.  Ryley,  (N.  Y.  City  Ct.  Gen  T.)  15 
Misc  (N  Y.)  638;  Barkley  v.  McCue,  (Supm. 
Ct.  App.  T.)  25  Misc.  (N.  Y.)  738;  Kahn  v 
Simons;  (Supm.  Ct.  App.  T.)  25  Misc  N.  Y.) 
737-  Learned  v.  Ryder,  61  Barb.  (N.  Y.)  552. 

5.  Lovd  v.  Fox,  1  E.  D.  Smith  (N.  \  )  101. 

6.  Ba'in  v.  Clark,  10  Johns.  (N.  Y.)  424-  See 
the  title  Distress,  vol.  9,  p.  626. 

7  Express  Contract  to  Discharge  Accrued  Kents. 
-Gore  v.  Wright.  8  Ad.  &  El.  118,  35  E.  C. 
L  346  See  also  Smith  v.  Lovell,  10  C.  d.  b, 
70  E  C  L  6-  Whitehead  v.  Clifford,  5  Taunt. 
518, '1  E.  C.  L.  173;  Natchbr-"  ».  Por^r,  2 
Vern.  112.  ... 

The  lease  may  provide  that  the  lessee  shall 
be  discharged  from  accrued  rents  on  surrender. 
Ramsey  v.  White,  38    Pittsb.  Leg.  J.  (Fa.) 

42».  Accord  and  Satisfaction.  —  Bradfield  v.  Hop- 
kins, 16  U.  C.  C.  P.  298;  Hembrock  v.  Stark, 
53  Mo.  588.  „  .  . 

Construction  of  Particular  Agreements.-Schork 
v.  Moritz,  (Buffalo  Super.  Ct.  Gen.  T.)  6  N.  Y. 

SUSPePe  afso'  the  title  Accord  and  Satisfaction, 
vol.  1,  p.  408.  . 

9.  Surrender  of  Part  of  Premises.  —  Ehrman  v. 
Mayer,  57  Md.  612;  Peters  v.  Newkirk,  6  Cow. 

<NInYSrn°ith  v.  Pendergast,  26  Minn.  318,  it 
was  held  that  after  a  surrender  of  a  part  of  the 
premises  by  operation  of  ^w.  the  landlord 
could  recover  the  entire  rent,  when  it  did_not 
appear  that  the  value  of  the  use  of  the  demised 
nremises  was  impaired  thereby. 
P  A  Surrender  of  a  Part  of  the  Demised  Premises 
by  the  Assignee  of  the  term  was  held  not  to 
release  the  lessee  from  liabil.ty  on  his  express 
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such  a  case  the  rent  for  the  balance  of  the  term  is  to  be  apportioned.1 

(4)  Effect  of  Surrender  by  Lessee  on  Liability  of  Subtenant.  —  A  surrender 
by  the  original  lessee  cannot  defeat  the  interest  of  a  subtenant.2  And  it 
would  seem  that  in  such  a  case,  in  the  absence  of  express  statutory  provisions 
the  subtenant  would  be  released  from  all  liability  for  rent  during  his  termi 
either  to  the  original  lessor  or  to  the  original  lessee  (the  lessor  of  the  subtenant)' 
since,  the  rent  being  an  incident  of  the  reversion,  the  original  lessee  could 
not  recover  it,  having  parted  with  his  reversion,  and  the  original  lessor  could 
not  recover  it,  because  on  the  surrender  of  the  lease  the  reversion  which  was 
in  the  lessee  merged  in  the  greater  reversion  of  which  the  lessor  was  already 
possessed.3 

(5)  Surrender  by  Assignee.  —  An  agreement  by  the  lessor  with  an  assignee 
of  the  lease  to  accept  a  surrender  without  prejudice  to  his  rights  against  the 
lessee,  followed  by  actual  or  constructive  possession,  disentitles,  it  has  been 
held,  the  lessor  to  subsequent  rent  from  the  lessee.4 

(6)  Surrender  by  Administrator.  —  A  surrender  by  an  administrator  of  a 
deceased  lessee,  absolute  and  unqualified,  defeats  any  claim  for  future  rents 
upon  the  covenants  of  the  lease,  as  well  against  the  representative  personally 
as  against  the  estate.8 

(7)  Surrender  to  One  of  Several  Joint  Lessors.  —Where,  on  a  lease  by  several 
lessors,  as  in  case  of  a  lease  by  joint  tenants  or  tenants  in  common,  a  joint 
rent  is  reserved,  a  surrender  to  one  of  the  lessors  will  discharge  the  tenant's 
liability  for  all  subsequent  rents." 

(8)  Effect  of  Surrender  upon  Liability  to  Assignee  of  Rent.  —  After  the  rent 
has  been  assigned  by  the  lessor  by  whom  the  reversion  is  retained,  the  lessee 
cannot,  by  a  surrender  to  the  lessor,  escape  liability  for  rent  to  the  assignee  ' 

c  Effect  of  Eviction  upon  Tenant's  Liability  for  Rent  —  (1)  Total 
Eviction  — (a)  By  Landlord.  —  The  rule  is  well  settled  that  an  eviction  of  the 
tenant  by  his  landlord  releases  the  tenant  from  any  liability  to  the  landlord 
for  rent  subsequently  accruing;  and  this  is  true  whether  the  liability  of  the 
tenant  to  pay  rent  arose  upon  an  express  or  an  implied  contract;8  and  if 

covenant  to  pay  rent,  in  Baynlon  v.  Morgan,  parts  of  the  premises  assigned  to  him,"  and  it 

22  O  B.  D.  74,  affirming  59  L.  T.  N.  S.  478.  was  considered  that  the  lessor  was  entitled  to 

1.  Ehrman  v  Mayer,  57  Md.  612.  sue  a  sublessee  for  rent  accruing  after  the 

2.  Eten  v.  Luyster,  60  N.  Y.  252;   Hessel  assignment. 

v.  Johnson,  29  Pa.  St.  173,  15  Am.  St.  Rep.  4.  Clements  v.  Richardson,  22  L.  R.  Ir.  535. 
716,  r42  Pa.  St.  8.    See  also  infra,  this  title,         6.  Deane  v.  Caldwell,  127  Mass.  242. 

4« :  ,  *        ,     ,    T  -6.  Surrender  to  One  of  Several  Joint  Lessors.  — 

3.  Effect  of  Surrender  by  Lessee  on  Liability  of  Churchill  v.  Lammers,  60  Mo.  App.  244  And 
Subtenant.  —  bee  Webb  v.  Russell,  3  T.  R.  401;  see  generally  the  title  Joint  Tenants  and 
liner  v.  Barton,  Moo.  94;  Krider  v.  Ramsay,      Tenants  in  Common,  vol.  17,  p.  646 

79  N.  Car.  354.    See  also  Mellor  v.  Watkins,  7.  Effect  of  Surrender  upon  Liability  to  Assignee 

U  K  g  y,  B.  400.  of  Rent.— Wittmann  v.  Watry,  45  Wis.  401. 

m  In  Kedney  y.  Rohrbach,  14  Daly  (N.  Y.)  54,  See  also  Wood  v.  Londonderrv,  10  Beav.  465. 

it  was  held  that  payment  of  rent  by  the  sub-  8.  Eviction  by  Landlord  Suspends  Rent  —  Ene- 

tenant  10  the  surrenderee  of  (he  original  lessee.  land.  —  Tomlinson  v.  Day,  2  Brod.  &  ti  680  6 

made  by  direction  of  the  original  lessor,  dis-  E.  C.  L.  327;  Prentice  v.  Elliott,  5  M.  &  W 

charged  the  subtenant,  and  he  was  under  no  606;  Morrison  v.  Chadwick,  7  C.  B.  266  62  E 

liability  to  his  former  lessor.  C.  L.  266;  Furnivall  v.  Grove.  8  C.  B.*  N.  S 

The  statute  of  4  Geo.  II.,  c.  28,  §  6,  as  re-  496,  98  E.  C.  L.  496;  Upton  v.  Townend,  17  C. 

gards  surrenders  by  lessees  for  the  purpose  of  B.  30,  84  E.  C.  L.  30;  Burn  v.  Phelps.  I  Stark, 

renewals    expressly  provides  that  such  sur-  94,  2  E.  C.  L.  44;  Hall  v.  Burgess,  8  Dowl.  & 

render?  shall  not  affect  the  relation  of  landlord  R.  67. 

and  tenant  between  the  lessee  and  his  sub-  United  States.  —  Columbia  Bank  v.  Galloway, 

tenants.    Cousins  v.  Phillips,  3  H.  &  C.  892.  3  Cranch  (C.  C.)  353.  2  Fed.  Cas.  No.  868. 

Assignment  of  Subleases  Simultaneous  with  Sur-  California.  —  McLarren  v.  Spalding  2  Cal 

render.  —  In  Beal  ;.  Boston  Car  Spring  Co.,  125  510. 

Mass.  157,  28  Am.  Rep.  216,  the  original  lessor,  District  of  Columbia.  —  Richmond  v.  Cake.  I 

in  consideration  of  the  assignment  to  him  by  App.  Cas  (D  C  )  447 

the  lessee  of  subleases  of  parts  of  the  premises,  Illinois.  —  joliej  First  Nat.  Bank  v  Adam 

accepted  from  the  latter  a  surrender  of  his  34  111.  App.  159;  Wright  v.  Lattin,  38  III.  203- 

lease,     but  without  prejudice  to  the  leases  of  Smith  v.  Wise,  58  111.  r4i ;  Hayner  v„  Smith,' 
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the  rent  is  payable  monthly,  quarterly,  or  yearly,  at  the  end  of  the  month, 
quarter,  or  year,  the  landlord  cannot  recover,  in  an  action  for  use  and  occupa- 
tion, for  any  part  of  a  month,  quarter,  or  year  unexpired  at  the  time  of  the 
eviction.1  So  also  where  a  landlord  terminates  the  tenancy  between  rent 
days,  in  pursuance  of  a  power  contained  in  the  lease,  he  cannot  recover  a  pro- 
portionate part  of  the  rent  for  the  use  and  occupation  of  the  premises  after 
the  last  rent  day  and  prior  to  such  termination  of  the  tenancy.2  Where  certain 
buildings,  together  with  the  machinery  in  them,  were  leased,  and  the  tenant 
was  evicted  from  the  buildings  before  the  expiration  of  the  term,  and  before 
the  rent  was  payable,  it  was  held  that  the  landlord  could  not  recover  for  the 
use  of  the  machinery,  as  it  was  appurtenant  to  the  buildings.3 

(b)  By  Wrongdoer.  —  An  eviction  of  the  tenant  by  a  wrongdoer  or  trespasser 
without  title,  not  acting  under  authority  from  the  landlord,  does  not  affect  the 
continuing  liability  of  the  tenant  to  his  landlord  for  rent.  In  such  a  case  the 
landlord  is  not  bound  to  indemnify  the  tenant,  and  the  latter  still  continues 
liable  for  the  rent.4 

(c)  Eviction  by  Title  Paramount.  —  An  eviction  of  the  tenant  by  a  third  person 
under  a  paramount  title  has  the  same  effect  in  discharging  the  tenant  fiom 
liability  to  his  landlord  for  rent  subsequently  accruing  as  an  eviction  by  the 
landlord.5    The  tenant  of  a  mortgagor  is  not  liable  to  him  for  rent  accruing 


63  111.  430,  14  Am.  Rep.  124;  Lynch  v.  Baldwin, 
6g  111.  210;  Leadbeater  v.  Roth,  25  111. 
587;  Anderson  v.  Chicago,  etc.,  Ins.  Co., 
21  111.  601;  Hatfield  v.  Fullerton,  24  111. 
2  •  j;  Halligan  v.  Wade,  21  111.  470,  16  111.  507; 
White  v.  Walker,  31  111.  422;  Bentley  v.  Sill, 
35  111.  414;  Patierson  v.  Graham,  140  111.  531, 
affirming  40  111.  App.  399;  Grommers  v.  St. 
Paul  Trust  Co.,  147  HI.  634,  37  Am.  St.  Rep. 
248. 

Kansas.  —  Eugstrom  v.  Tyler,  46  Kan.  317. 
Kentucky.  —  M'Kenzie  v.  Lexington,  4  Dana 
(Ky.)  129. 

Maryland.  —  McElderry  v.  Flannagan,  1  Har. 
&  G.  (Md.)  308. 

Massachusetts.  —  Leishman  v.  White,  r  Allen 
(Mass.)  489;  Sherman  v.  Williams,  113  Mass. 
481,  18  Am.  Rep.  522;  Morse  v.  Goddard,  13 
Met.  (Mass.)  177,  46  Am.  Dec.  728. 

Michigan.  —  Pendill  v.  Eells,  67  Mich.  657; 
Day  v.  Watson,  8  Mich.  535;  Young  v.  Collett, 
63  Mich.  331. 

Missouri.  —  Holmes  v.  Guion,  44  Mo.  164; 
Matthews  v.  Tobener,  39  Mo.  115;  Hulingz'. 
Roll,  43  Mo.  App.  234;  Smith  v.  Thurston,  19 
Mo.  App.  48. 

Montana.  —  Kline  v.  Hanke,  14  Mont.  361. 

New  York.  —  Lewis  v.  Payn,  4  Wend.  (N. 
Y.)  423;  Burhans  v.  Momer,  38  N.  Y.  App. 
Div.  466;  Hall  v.  Gould,  13  N.  Y.  127;  Law- 
rence v.  Burrell,  (N.  Y.  City  Ct.  Gen.  T.)  17 
Abb.  N.  Cas.  (N.  Y.)  312;  Frommer  v.  Roess- 
ler,  (C.  PL  Gen.  T.)  12  Misc.  (N.  Y.)  152;  Brad- 
ley v.  Goicouria,  (C.  PI.  Gen.  T.)  67  How.  Pr. 
(N.  Y.)  76. 

North  Carolina.  —  Poston  v.  Jones,  2  Ired. 
Eq.  (37  N.  Car.)  350,  38  Am.  Dec.  683. 

Pennsylvania.  —  Bennett  v.  Bittle,  4  Rawle 
(Pa.)  339;  In  re  Home,  30  Pittsb.  Leg.  J.  N.  S. 
(Pa.)  309;  Briggs  v.  Thompson,  9  Pa.  St.  338; 
Insurance  Co.  v.  Myers,  4  Lane.  L.  Rev.  151; 
Pfund  v.  Herlinger,  10  Phila.  (Pa.)  13,  30  Leg. 
Int.  (Pa.)  84;  Hoeveler  v.  Fleming,  91  Pa.  St. 
322;  Burr  v.  Cattnach,  19  W.  N.  C.  (Pa.)  22; 
Noble  v.  Warren,  38  Pa.  St.  340;  Wolf  v. 
Weiner,  2  Brews.  (Pa.)  524. 
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South  Carolina.  —  Coogan  v.  Parker,  2  S. 
Car.  255,  16  Am.  Rep.  659. 

Tennessee.  —  Wilson  v.  Smith,  5  Yerg.  (Tenn.) 
379- 

Virginia.  —  Tunis  v.  Grandy,  22  Gratt.  (Va.) 
109;  Briggs  v.  Hall,  4  Leigh  (Va.)  484,  26  Am. 
Dec.  326. 

Wisconsin. — Mariner  v.  Chamberlain,  21 
Wis.  251;  Manville  v.  Gay,  1  Wis.  250,  60  Am. 
Dec.  379. 

Effect  upon  Covenants  Other  than  for  Payment  of 
Rent.  —  An  eviction  of  the  tenant  by  the  land- 
lord from  a  part  of  the  premises  does  not 
discharge  covenants  other  than  that  for  the 
payment  of  rent.  Morrison  v.  Chadwick,  7  C. 
B.  266,  62  E.  C.  L.  266;  Newton  v.  Allin,  1  Q. 
B.  518,  41  E.  C.  L.  651. 

The  landlord  cannot,  however,  during  such 
eviction,  insist  upon  a  forfeiture  for  non- 
performance of  the  covenants.  Pellatt  v. 
Boosey,  31  L.  J.  C.  PL  281. 

1.  Eviction  Between  Rent  Days.  —  Columbia 
Bank  v.  Galloway,  3  Cranch  (C.  C.)  353,  2  Fed. 
Cas.  No.  868.  Compare  Filchburg  Cotton 
Manufactory  v.  Melven,  15  Mass.  268. 

2.  Nicholson  v.  Munigle,  6  Allen  (Mass.)  215. 
See  also  Fuller  v.  Swett,  6  Allen  (Mass.)  219, 
note. 

3.  Filchburg  Cotton  Manufactory  v.  Melven, 
15  Mass.  268. 

4.  Eviction  by  Wrongdoer.  —  Schilling  v. 
Holmes,  23  Cal.  227;  Richmond  v.  Cake,  1 
App.  Cas.  (D.  C.)  447;  Perry  v.  Wall,  68  Ga. 
70;  Blythe  v.  Pratt,  62  Miss.  707;  Hoopes  v. 
Meyer,  1  Nev.  433;  Franklin  v.  Brown,  53  N. 
Y.  Super.  Ct.  474;  Grey  v.  Sheridan  Electric 
Light  Co.,  (Supm.  Ct.)  19  Abb.  N.  Cas.  (N.  Y.) 
152;  Wood  v.  Brinkley,  King'sTenn.  Dig.  1433; 
McNairy  v.  Hicks,  3  Baxt.  (Tenn.)  378. 

5.  Eviction  under  Title  Paramount  —  England. 
—  Poole  v.  Whitt,  15  M.  &  W.  571;  Carpenter 
v.  Parker,  3  C.  B.  N.  S.  234,  91  E.  C.  L.  234; 
Hill  v.  Saunders,  4  B.  &  C.  529,  10  E.  C.  L.  402; 
Newport  v.  Harley,  2  Dowl.  &  L.  921;  Doe  v. 
Barton,  11  Ad.  &  El.  315,  39  E.  C.  L.  97; 
Cuthbertson  v.  Irving,  4  H.  &  N.  742- 
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after  the  mortgagee,  who  holds  under  a  mortgage  given  prior  to  the  lease,  has 
entered  and  notified  the  tenant  to  pay  rent  to  him.1  The  opinion  has  been 
advanced  that  if  the  tenant  was  evicted  during  the  term,  under  a  title  para- 
mount, and  was  not  liable  to  the  person  who  evicted  him  for  mesne  profits 
prior  to  the  eviction,  the  landlord  would  be  entitled  to  recover  on  a  quantum 
meruit  for  the  portion  of  the  term  prior  to  the  eviction,3  though  he  could  not 
recover  therefor  in  an  action  on  the  tenant's  covenant  to  pay  rent.3  Mere 
apprehension  of  an  eviction  by  the  owner  of  a  paramount  title  is  no  defense  to 
an  action  for  rent  accrued,  and  the  tenant  cannot  withhold  such  rent  to  cover 
damages  that  he  may  suffer  by  reason  of  such  eviction.4 

(d)  Constructive  Eviction.  —  An  actual  physical  expulsion  of  the  tenant  by  the 
landlord  is  not  necessary  to  enable  the  tenant  to  defend  against  an  action  for 
rent  on  the  ground  of  an  eviction.  The  eviction  may  be  constructive  —  that 
is,  by  such  acts  on  the  part  of  the  landlord,  either  of  misfeasance  or  nonfeas- 
ance, as  show  an  intention  upon  the  landlord's  part  of  depriving  the  tenant  of 
the  enjoyment  of  the  premises,  and  authorize  an  abandonment  of  the  posses- 
sion by  the  tenant.  But  it  is  necessary  that  the  tenant  should  actually  aban- 
don the  possession,  to  enable  him  to  defend  an  action  for  rent  on  the  ground 
of  a  constructive  eviction.5 

(2)  Partial  Eviction  —  (a)  By  Landlord.  —  The  rule  established  by  the  great 
weight  of  authority  is  that  an  eviction  of  the  tenant  by  the  landlord  from 
a  part  only  of  the  demised  premises  works  a  suspension  of  the  entire  rent, 
though  the  tenant  remains  in  possession  of  the  balance  of  the  premises 
demised.  The  rent  in  such  a  case  will  not  be  apportioned  with  regard  to  the 
value  of  the  portion  from  which  the  tenant  was  evicted,  nor  can  the  landlord 
recover  for  the  use  and  occupation  of  the  portion  of  which  the  tenant  retains 
possession.6 

Canada.  —  McNab  v.  McDonnell,  2  U.  C.  Q. 


Ricketts  v.  Garrett,  11  Ala.  806. 
—  Wheelock  v.  Warschauer,  34 


B.  169. 

Alabama.  — 

California. 
Cal.  265. 

Illinois.  —  Leopold  v.  Juclson,  75  111.  536; 
Montanye  v.  Wallahan,  84  111.  355;  Stubbings 
v.  Evanston,  136  111.  37,  29  Am.  Sc.  Rep.  300; 
Wells  v.  Mason,  5  111.  84. 

Kentucky.  — ■  Gore  v.  Stevens,  I  Dana  (Ky.) 
2or,  25  Am.  Dec.  141. 

Louisiana.  —  De  St.  Romes  v.  New  Orleans, 
34  La.  Ann.  1 201. 

Maryland.  —  Martin  v.  Martin,  7  Md.  368,  61 
Am.  Dec.  364. 

Massachusetts.  —  Wood  v.  Partridge,  11  Mass. 
488;  Randall  v.  Rich,  11  Mass.  494;  Adams  v. 
Bigelow,  128  Mass.  365;  George  v.  Putney,  4 
Cush.  (Mass.)  35T,  50  Am.  Dec.  788;  Morse  v. 
Goddard,  13  Met.  (Mass.)  177,  46  Am.  Dec. 
728;  Holbrook  v.  Young,  108  Mass.  83. 

Michigan.  —  Marsh  v.  Butterworth,  4  Mich. 
575-  . 

Minnesota. — Johnson  v.  Sakrison,  (Minn. 
1899)  80  N.  W.  Rep.  858. 

Nebraska.  —  Mattis  v.  Robinson,  1  Neb.  3. 

Nevada.  —  Hoopes  v.  Meyer,  1  Nev.  433. 

New  Hampshire.  —  Russell  v.  Fabyan,  27  N. 
H.  529;  Mussey  v.  Holt.  24  N.  H.  248,  55  Am. 
Dec.  234. 

New  York. — Carter  v.  Burr,  39  Barb.  (N. 
Y.)  59;  Blair  v.  Claxton.  18  N.  Y.  529;  Conley 
v.  Schiller,  (County  Ct.)  24  N.  Y.  Supp.  473; 
Frommer  v.  Roessler,  (C.  PI.  Gen.  T.)  12  Misc. 
(N.  Y.)  152;  Moffat  v.  Strong,  9  Bosvv.  (N.  Y.) 
57;  Matter  of  Arkell  Pub.  Co.,  (Supm.  Ct. 
Spec.  T.)  29  Misc.  (N.  Y.)  145. 


North  Carolina.  —  Sneed  v.  Jenkins,  8  Ired. 
L.  (30  N.  Car.)  27. 

Ohio.  —  McAlpin  v.  Woodruff,  ri  Ohio  St. 
120. 

Pennsylvania.  —  Ross  v.  Dysart,  33  Pa.  St. 
452;  Bauders  v.  Fletcher,  11  S.  &  R.  (Pa.)  419; 
Friend  v.  Oil  Well  Supply  Co.,  165  Pa.  St. 
652. 

No  Apportionment  of  Rent  with  Respect  to  Time 

will  be  made  in  case  of  eviciion  by  title  para- 
mount between  rent  days.  Matter  of  Arkell 
Pub.  Co.,  (Supm.  Ct.  Spec.  T.)  29  Misc.  (N.  Y.) 
145- 

1.  Adams  v.  Bigelow,  128  Mass.  365;  Cook 
v.  Johnson,  121  Mass.  326;  Knowles  v.  May- 
nard,  13  Met.  (Mass.)  352. 

2.  Fitchburg  Cotton  Manufactory  v.  Melven, 
15  Mass.  268.  See  also  Noyes  v.  Anderson,  1 
Duer  (N.  YO342. 

3.  Fitchburg  Cotton  Manufactory  v.  Melven, 
15  Mass.  268. 

4.  Pickett  v.  Ferguson,  45  Ark.  177,  55  Am. 
Rep.  545. 

5.  See  the  title   Eviction,  vol.   11,  p.  457 

et  sea. 

6.  Partial  Eviction  by  Landlord  Suspends  Entire 
Rent —  England.  —  Morrison  v.  Chad  wick,  7  C. 

B.  266,  62  E.  C.  L.  266;  Turnivall  v.  Grove, 
8  C.  B.  N.  S  496,  98  E.  C.  L.  496;  Upton  v. 
Townend,  17  C.  B.  30,  84  E.  C.  L.  30:  Reeve 
v.  Bird,  1  C.  M.  &  R.  36;  Hutchinson  v.  Tay- 
lor, 77  L.  T.  Newsp.  120;  Griffith  v.  Hodges, 
1  C.  &  P.  419,  11  E.  C.  L.  440. 

Canada.  —  Macdonald  v.  Vanwyck,  12  U.  C. 

C.  P.  263. 

United  States.  —  McGunnigle    v.  Blake,  3 
Cranch  (C.  C.)  64. 
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(b)  Under  Paramount  Title.  —  Where  the  partial  eviction  is  under  a  paramount 
title,  and  the  tenant  remains  in  possession  of  the  balance  of  the  demised 
premises,  the  tenant  remains  liable  for  the  payment  of  such  proportion  of  the 
rent  as  the  value  of  the  part  retained  bears  to  the  whole.1 


Arkansas. — Collins  v.  Karatopsky,  36  Ark. 
316. 

California. — Skaggs  v.  Emerson,  50  Cal.  3. 
Delaware.  —  Graham  v.  Anderson,  3  Harr. 
(Del.)  364. 

Illinois.  —  Lynch  v.  Baldwin,  69  III.  210; 
Smith  v.  Wise,  58  111.  141;  Anderson  v.  Chi- 
cago, etc.,  Ins.  Co.,  21  111.  601;  Patterson  v. 
Graham,  40  111.  App.  399,  affirmed  140  III.  531; 
Hayner  v.  Smith,  63  111.  430,  14  Am.  Rep.  124. 

Indiana.  —  Hoagland  v.  New  York,  etc.,  R. 
Co.,  in  Ind.  443. 

Kentucky.  —  Davis  v.  Lamb,  12  Ky.  L.  Rep. 
685;  McKenzie  v.  Lexington,  4  Dana  (Ky.)  129. 

Massachusetts.  —  Fillebrown  v.  Hoar,  124 
Mass.  580;  Royce  v.  Guggenheim,  106  Mass. 
201,  8  Am.  Rep.  322;  Colburn  v.  Morrill,  117 
Mass.  262,  19  Am.  Rep.  415;  Leishman  v. 
White,  1  Allen  (Mass.)  489;  Mirick  v.  llopkin, 
11S  Mass.  582;  De  Witt  v.  Pierson,  112  Mass. 
S,  17  Am.  Rep.  58;  Shumway  v.  Collins,  6 
Gray  (Mass.)  227;  Fuller  v.  Ruby,  10  Gray 
(Mass.)  285;  Sherman  v.  Williams,  113  Mass. 
4S1,  18  Am.  Rep.  522;  Leishman  v.  White,  r 
Allen  (Mass.)  489. 

Michigan.  —  Pridgeon  v.  Excelsior  Boat 
Club,  66  Mich.  326;  Hirschfield  v.  Franks,  112 
Mich.  448. 

New  Hampshire.  —  See  Meredith  Mechanic 
Assoc.  v.  American  Twist  Drill  Co.,  66  N.  H. 
267. 

New  Jersey. — Morris  v.  Kettle,  57  N.  J.  L. 
21S;  Hunter  v.  Reiley,  43  N.  J.  L.  480. 

New  York.  —  Lewis  v.  Payn,  4  Wend.  (N. 
Y.)  423;  Watts  v.  Coffin,  ir  Johns.  (N.  Y.)  499; 
Ogilvie  v.  Hull,  5  Hill  (N.  Y.)  52;  Dyett  v. 
Pendleton,  8  Cow.  (N.  Y.)  728;  Christopher  v. 
Austin,  ir  N.  Y.  216;  Edgerton  v.  Page,  20  N. 
Y.  281;  Lounsbery  v.  Snyder,  31  N.  Y.  514; 
Peck  v.  Hiler,  24  Barb.  (N.  Y.)  178;  People  v. 
Gedney,  10  Hun  (N.  Y.)  151;  Johnson  v.  Op- 
penheim,  (N.  Y.  Super.  Ct.  Gen.  T.)  12  Abb.  Pr. 
N.  S.  (N.  Y.)  449;  Hamilton  v.  Graybill,  (Supm. 
Ct.  App.  T.)  19  Misc.  (N.  Y.)  521;  Barnum  v. 
Fitzpatrick,  [Civil  Dist.  Ct.)  27  Abb.  N.  Cas. 
(N.  Y.)  334;  Brown  v.  Wakeman,  (N.  Y.  City  Ct. 
Gen.  T.)  16  N.  Y.  Supp.  846;  Buffalo  Stone,  etc., 
Co.  v.  Radsky,  (Buffalo  Super.  Ct.  Tr.  T.)  14  N. 
Y.  St.  Rep.  82;  Carter  v.  Byron,  49  Hun  (N. 
Y.)  299;  Hegeman  v.  McArthur,  1  E.  D.  Smith 
(N.  Y.)  147;  Vermilya  v.  Austin,  2  E.  D.  Smith 
(N.  Y.)  209. 

Pennsylvania.  —  Seabrook  v.  Moyer,  88  Pa. 
St.  419;  Vaughan  v.  Blanchard,  1  Yeates  (Pa.) 
175;  Kessler  v.  M'Conachy,  1  Rawle  (Pa.)  441; 
Wolf  v.  Weiner,  2  Brews.  (Pa.)  524;  Linton  v. 
Hare,  25  Pa.  St.  193,  64  Am.  Dec.  691;  Briggs 
v.  Thompson,  9  Pa.  St.  338;  Garrett  v.  Cum- 
mins, 2  Phila.  (Pa.)  207,  13  Leg.  Int.  (Pa.)  412; 
Garrison  v.  Moore,  1  Phila.  (Pa.)  282,  9  Leg. 
Int.  (Pa.)  2;  Bauer  v.  Broden,  3  Phila.  (Pa.) 
214,  15  Leg.  Int.  (Pa.)  325.  See  also  Bennett 
v.  Bittle,  4  Rawle  (Pa.)  342.  Compare  Tiley  v. 
Moyers,  43  Pa.  St.  404. 

South  Dakota.  —  Edmison  v.  Lowry,  3  S. 
Dak.  77,  44  Am.  St.  Rep.  774. 

Virginia.  —  Tunis  v.  Grandy,  22  Gratt.  (Va.) 


109;  Briggs  v.  Hall,  4  Leigh  (Va.)  484,  26  Am. 
Dec.  326. 

Effect  of  Subsequent  Payment  of  Rent.  —  The 

fact  that  after  a  partial  eviction  (he  lenant 
makes  payments  for  rent  subsequently'  accru- 
ing will  not  deprive  him  of  the  tight  after- 
wards to  defend  an  action  for  further  tent  on 
the  ground  of  a  partial  eviction.  Morris  v. 
Kettle,  57  N.  J.  L.  218.  See  also  Buffalo 
Stone,  etc.,  Co.  v.  Radsky,  (Buffalo  Super.  Ct. 
Tr.  T.)  14  N.  Y.  St.  Rep.  82. 

Recovery  of  Possession  for  Nonpayment  of  Rent. 
—  As  the  eviction  of  a  tenant  from  part  of  the 
premises  suspends  the  rent  for  the  entire 
premises,  the  landlord  cannot  recover  posses- 
sion on  the  ground  of  nonpayment  of  rent  for 
the  period  during  which  the  partial  eviction 
continues.  Davis  v.  Lamb,  12  Ky.  L.  Rep. 
685;  People  v.  Gedney.  10  Hun  (N.  Y.)  151. 

Minority  Rule.  —  In  Alabama,  however,  it  has 
been  held  that,  though  the  landlord  cannot  re- 
cover on  the  original  contract  where  the  tenant 
is  evicted  from  a  part  of  the  premises,  still,  if 
the  tenant,  after  the  partial  eviction,  continues 
in  possession  of  the  residue,  he  may  be  liable 
upon  a  quantum  meruit.  Warren  v.  Wagner, 
75  Ala.  188,  51  Am.  Rep.  446,  citing  Cromnielin 
v.  Thiess,  31  Ala.  412,  70  Am.  Dec.  499; 
Chamberlain  v.  Godfrey,  50  Ala.  530;  Willard 
v.  Tillman,  19  Wend.  (N.  Y.)  358.  See  also 
Stokes  v.  Cooper,  cited  in  note,  3  Campb.  514; 
Eldred  v.  Leahy,  31  Wis.  546;  Manville  v. 
Gay,  1  Wis.  250,  60  Am.  Dec.  379. 

Moral  Obligation  as  Consideration  for  Note.  — 
In  Anderson  v.  Chicago,  etc.,  Ins.  Co.,  21  111. 
601,  it  was  held  that,  though  the  tenant  is 
under  no  legal  obligation  to  pay  rent  for  the 
part  of  the  premises  occupied  by  him  after  his 
eviction  from  the  rest  by  the  act  of  the  land- 
lord, still,  if,  at  the  expiration  of  the  term,  the 
tenant  gives  his  note  for  the  rent  of  the 
premises,  the  moral  obligation  resting  upon 
him  to  pay  for  the  use  of  the  part  so  retained  is 
a  sufficient  consideration  to  enable  the  land- 
lord to  recover  in  an  action  on  the  note.  Com- 
pare, as  to  the  sufficiency  of  moral  obligations 
generally,  the  title  Consideration,  vol.  6,  p. 
679. 

1.  Partial  Eviction  by  Paramount  Title—  Ala- 
bama.—  Warren  v.  Wagner,  75  Ala.  188,  51 
Am.  Rep.  446. 

Arkansas.  —  Collins  v.  Karatopsky,  36  Ark. 
316. 

Massachusetts.  —  Fillebrown  v.  Hoar,  124 
Mass.  580.  See  also  Fitchburg  Cotton  Manu- 
factory v.  Melven,  15  Mass.  268. 

Nevada.  —  Hoopes  v.  Meyer,  1  Nev.  433. 

New  York.  —  Lawrence  v.  French,  25  Wend. 
(N.  Y.)  445;  Christopher  v.  Austin,  11  N.  Y. 
216;  Hegeman  v.  McArthur,  1  E.  D.  Smith 
(N.  Y.)  147.  _  . 

North  Carolina.  —  Poston  z'.  Jones,  2  lred. 
Eq.  (37  N.  Car.)  350,  38  Am.  Dec.  683. 

Pennsylvania.  —  Seabrook  v.  Moyer,  88  Pa. 
St.  417. 

Virginia.  —  Tunis  v.  Grandy,  22  Gratt.  (Va.) 
109. 
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(o)  Effect  upon  Covenants  Other  than  for  Payment  of  Eent.  —  An  eviction  of  the  tenant 
from  a  part  of  the  demised  premises  does  not  discharge  him  from  liability 
upon  his  covenants  in  the  lease  other  than  for  the  payment  of  rent.1 

(d)  Abandonment  of  Premises  on  Eviction  from  Part.  —  Where  the  tenant  is  evicted 
from  a  material  part  of  the  demised  premises,  he  may,  by  giving  up  possession 
of  the  residue,  escape  all  liability  for  further  accruing  rent.2 

(3)  Deprivation  of  Easements.  —  For  a  discussion  of  this  topic  reference  is 
made  to  another  part  of  this  work.3 

(4)  Trespass.  —  Trespasses  by  the  landlord  upon  the  demised  premises  do 
not  constitute  an  eviction,  and  therefore  do  not  suspend  the  tenant's  liability 
for  rent  in  whole  or  in  part;  nor  do  trespasses  by  third  persons  affect  the  ten- 
ant's liability  to  his  landlord  for  rent.1  Trespasses  by  the  landlord  may,  how- 
ever, constitute  a  breach  of  his  covenant  for  quiet  enjoyment  so  as  to  entitle 
the  tenant,  in  an  action  for  rent,  to  counterclaim  his  damages.* 

(5)  Effect  of  Eviction  upon  Accrued  Rent.  —  An  eviction  by  the  landlord, 
either  partial  or  total,  does  not  discharge  the  liability  of  the  tenant  for  rent 
which  was  due  and  payable  before  the  time  of  the  eviction.1' 

Rent  Payable  in  Advance.  —  Where  the  rent  is  due  and  payable  in  advance  at 
the  beginning  of  each  month,  quarter,  or  year  during  the  term,  an  eviction  of 
the  tenant  during  the  month,  quarter,  or  year  for  which  the  rent  was  payable 
in  advance  will  not  discharge  the  tenant's  liability  for  the  rent  for  such  period.' 


Canada.  —  Crooks  7/.  Dickson,  15  U.  C.  C.  P. 
23.  See  also  Shuttleworth  v.  Shaw,  6  U.  C. 
Q.  B.  517. 

Distress.  —  See  the  title  Distress,  vol.  9,  p. 
626. 

1.  Covenants  Other  than  for  Payment  of  Eent.  — 

Morrison  v.  Chad  wick,  7  C.  B.  266,  62  E.  C. 
L.  266;  Newton  v.  Allin,  1  Gale  &  D.  44;  Cole- 
man /.  Reddkk,  25  U.  C.  C.  P.  579. 

2.  Abandonment  of  Possession  on  Partial  Evic- 
ion.  —  Newton  v.  Allin,  1  Gale  &  D.  44,  1  Q. 
B.  518,  41  E.  C.  L,  651;  Seabrookw.  Moyer,  88 
Pa.  St.  417. 

3.  See  the  title  Eviction,  vol.  11,  pp.  470, 
475,  especially.  And  see  Hamilton  v.  Gray- 
bill,  (Supm.  Ct.  App.  T.)  19  Misc.  (N.  Y.)  521. 

4.  See  the  tille  Eviction,  vol.  11,  p.  457. 

5.  Goebel  v.  Hough,  26  Minn.  252.  See  also 
infra,  this  section,  Set-off,  Recoupment,  Counter- 
claim, and  Failure  of  Consideration. 

6.  Eviction  Doe3  Not  Discharge  Accrued  Rent  — 
England.  —  Boodle  v.  Cambell,  7  M.  &  G.  386, 
49  E.  C.  L.  386;  Selby  v.  Browne,  7  Q.  B.  620, 
53  E.  C.  L.  620;  Newport  v.  Harley,  2  Dowl. 
&  L.  921;  Salmon  v.  Smith,  1  Saund.  204,  note; 
Paige  v.  Parr,  Style  432;  Timbrell  v.  Bullock, 
Style  446.  Compare  Mountnoy  v.  Collier,  1  El. 
&  Bl.  630,  72  E.  C.  L.  630. 

Canada.  —  Coleman  v.  Reddick,  25  U.  C.  C. 
P-  579;  Patching  v.  Smith,  28  Ont.  201 ;  Ryerse 
v.  Lyons,  22  U.  C.  Q.  B.  12. 

Alabama.  —  May  v.  Diaz,  42  Ala.  383. 

California.  —  Bouetii  v.  Treat,  91  Cal.  225. 

Delaware.  —  Smith  v.  Billany,  4  Houst.  (Del.) 
118. 

Floiida.  —  Livingston  v.  L'Engle,  27  Fla. 
502. 

Illinois.  —  Grommes  v.  St.  Paul  Trust  Co., 
147  Ml.  634.,  37  Am.  St.  Rep.  248;  Pepper  v. 
Rowley,  73  111.  262. 

Indiana.  —  Leary  v.  Meier,  78  Ind.  393. 

Maryland.  —  Martin  v.  Martin,  7  Md.  368, 
61  Am.  Dec.  364. 

Missouri.  —  Stevens  v.  Raab,  9  Mo.  App.  573; 
Heine  v.  Morrison,  13  Mo.  App.  590. 


New  York.  —  Giles  v.  Comstock,  4  N.  Y.  270, 
53  Am.  Dec.  374;  O'Brien  v.  Smith,  (Supm.  Ct. 
Gen.  T.)  37  N.  Y.  Si.  Rep.  4r;  Stein  v.  Rice, 
(Supm.  Ct.  App.  T.)  23  Misc.  (N.  Y.)  348:  Cole 
v.  Sanford,  77  Hun  (N.  Y.)  199;  Gugel  v.  Isaacs, 
21  N.  Y.  App.  Div.  504;  Johnson  v.  Barg,  (C. 
PI.  Gen.  T.)  8  Misc.  (N.  Y.)  307 ;  Cheesebrough 
v.  .  ieber,  (Supm.  Ct.  App.  T.)  18  Misc.  (N.  Y.) 
459;  Whitney  v.  Meyers,  I  Duer  (N.  Y.)  266; 
McNulty  v.  Duffy,  (Supm.  Ct.  App.  T.)  59  N. 
Y.  Supp.  592;  Vanderpool  v.  Smith,  4  Abb. 
App.  Dec.  (N.  Y.)  464;  Etheridge  v.  Osborn,  12 
Wend.  (N.  Y.)  529;  Healy  v.  McManus,  (C.  PI. 
Gen.  T.)  23  How.  Pr.  (N.  Y.)  238;  Cole  v.  San- 
ford, 77  Hun  (N.  Y.)  198;  Rice  v.  Bliss,  (N.  Y. 
City  Ct.  Tr.  T.)  66  How.  Pr.  (N.  Y.)  189;  Pear- 
son  v.  Gillotte,  (N.  Y.  City  Ct.  Gen.  T.)  15  N.  Y. 
St.  Rep.  395. 

North  Carolina.  —  Hutchins  v.  Hodges,  g3 
N.  Car.  404. 

Pennsylvania.  —  Tiley  v.  Moyers,  43  Pa.  St. 
404;  Gallagher's  Estate,  37  Pittsb.  Leg.  J.  (Pa.) 
306;  Kessler  v.  M'Conachy,  1  Rawle  (Pa.) 
435- 

7.  Rent  Payable  in  Advance.  —  Hunter  v. 
Reiley,  43  N.  J.  L.  482;  Giles  v.  Comstock,  4 
N.  Y.  270,  53  Am.  Dec.  374;  Stein  v.  Rice, 
(Supm.  Ct.  App.  t.)  23  Misc.  (N.  y.)348;  Whit- 
ney v.  Meyers,  I  Duer  (N.  Y.)266;  McNulty  v. 
Duffy,  (Supm.  Ct.  App.  T.)  59  N.  Y.  Supp.  592; 
Manning  v.  Ferrier,  (Supm.  Ct.  App.  T.)  27 
Misc.  (N.  Y.)  522;  Healy  McManus,  (C.  PI. 
Gen.  T.)  23  How.  Pr.  (N.  Y.)  238;  Johnson  v. 
Barg,  (C.  PI.  Gen.  T.)  8  Misc.  (N.  Y.)  307.  Bui 
see  Richmond  v.  Cake,  1  App.  Cas.  (D.  C.)  447; 
Hyman  v.  Jockey  Club  Wine,  etc.,  Co.,  9  Colo. 
App.  299;  Wreford  v.  Kenrick,  107  Mich.  389; 
Alger  v.  Kennedy,  49  Vt.  109,  24  Am.  Rep. 
117. 

Where  the  rent  is  payable  monthly  in  ad- 
vance a  tenant  who  is  dispossessed  during  the 
month  after  a  partial  payment  may  not  recover 
back  any  part  of  the  amount  so  paid  as  an  over- 
payment. Kahn  v.  Tobias,  (Supm.  Ct.  App. 
T.)  16  Misc.  (N.  Y.)83. 
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Where  a  tenant  who  has  given  his  note  or  other  obligation  for  the  payment 
of  rent  is  subsequently  evicted,  a  court  of  equity  may  grant  relief  to  the  tenant 
to  prevent  the  enforcement  of  such  obligation.1 

Eviction  on  Rent  Day.  —  Where  rent  is  payable  on  a  certain  day,  the  tenant  has 
the  whole  of  that  day  on  which  to  pay  the  rent;  and  if  he  is  evicted  at  any 
time  on  that  day,  before  payment,  the  rent  will  not  be  considered  as  having 
become  due  and  payable  before  the  eviction  so  as  to  prevent  the  tenant's 
liability  therefor  from  being  discharged  by  the  eviction.3 

Voluntary  Payment.  —  The  tenant  cannot  recover  rent  voluntarily  paid  after 
eviction,  in  the  absence  of  a  showing  that  the  payment  was  made  in  ignorance 
of  the  fact  of  eviction. :{ 

(6)  Tenant  Resuming  Possession  A ftcr  Eviction.  —  An  eviction  of  the  ten- 
ant by  the  landlord  does  not  put  an  end  to  the  lease;  and  where  the  tenant 
resumes  possession  after  having  been  once  evicted,  his  liability  for  rent  as 
provided  for  in  the  lease  again  attaches.4 

(7)  What  Constitutes  Eviction.  —  The  question  what  constitutes  an  eviction 
of  the  tenant  will  be  found  full)'-  discussed  in  another  place  in  this  work.5 

d.  Forfeiture  of  Term  Declared  by  Lessor — (1)  In  General. — 
Where  the  lessor  re-enters  and  declares  a  forfeiture  of  the  term  for  breach  of 
covenants  on  the  part  of  the  lessee,  the  lessee  is  released  from  liability  for  sub- 
sequently accruing  rents.6  And  it  has  been  held  that  the  service  by  the  lessor 
upon  the  lessee  of  a  declaration  in  ejectment  for  the  demised  premises  for  a 
forfeiture  operates  as  a  final  election  by  the  lessor  to  determine  the  lease,  and 
he  cannot  afterwards,  though  there  has  not  been  any  judgment  in  the  eject- 
ment action,  recover  for  rent  subsequently  accruing.7  Where  the  lessee 
remains  in  possession  after  the  re-entry  by  the  lessor,  he  must  be  treated  as  a 
wrongdoer,  and  is  liable  for  mesne  profits,  but  not  for  rent.8 

Provision  for  Continued  Liability  for  Rent.  —  The  lease  may,  however,  expressly 
provide  that  a  re-entry  by  the  landlord  shall  not  determine  the  lease,  or  relieve 
the  lessee  from  liability  for  rents  subsequently  accruing,  and  in  such  a  case 
the  tenant  will  be  liable  in  effect  for  rents  during  the  full  term,  though  the 
lessor  re-enters.9  In  such  a  case,  however,  the  recovery  by  the  landlord  seems 
to  be  rather  a  recovery  for  damages  than  strictly  a  recovery  for  rent,10  and 
therefore,  if  the  landlord,  after  re-entry,  relets  the  premises,  the  tenant  will  be 
entitled  to  a  credit  for  the  amount  received  by  the  landlord  on  such  reletting. 1 1 

1.  Relief  in  Equity.  —  Poston  v.  Jones,  2  Ired.  Vermont.  —  Arms  v.  Burt,  I  Vt.  310,  18  Am. 
Eq.  (37  N.  Car.)  350,  38  Am.  Dec.  683;  Ander-  Dec.  680. 

son  v.  Tighe,  10  tleisk.  (Tenn.)  299.  The  fact  that  the  terms  of  the  lease  entitle 

2.  Rent  Payable  on  Day  of  Eviction.  —  Smith  the  lessor  to  enforce  a  forfeiture  does  not  re- 
v.  Shepard,  15  Pick.  (Mass  )  147.  quire  him  to  do  so,  but  he  may  elect  to  hold 

3.  Lewis  v.  H  ughes,  12  Colo  208.  the    tenant   for  subsequent  rents.     Tate  v. 

4.  Resumption  of  Possession  by  Tenant  After  Neary,  52  N.  Y.  App.  Div.  78. 

Eviction.  —  Martin  v.  Martin,  7  Md.  368,  61  Am.  7.  Jones  v,  Carter,  15  M.  &  W.  718.  See 

Dec.  364.  also  Coburn  v.  Goodall,  72  Cal.  498,  1  Am.  St. 

5.  See  the  title  Eviction,  vol.  11,  p.  457.  Rep.  75. 

6.  Enforcement  of  Forfeiture  Discharges  Subse-  8.  Oldershaw  v.  Holt,  12  Ad.  &  El.  590,  40 
quent  Rents  —  England. — Jones  v.  Carter,  15  E.  C.  L.  120. 

M.  &  W.  718;  Oldershaw  v.  Holt,  12  Ad.  &  9.  Agreement  in  Lease  for  Continued  Liability  of 

EL  590,  40  E.  C.  L.  120.  Tenant.  —  Grommes  v.  St.  Paul  Trust  Co.,  147 

California.  —  Coburn  v.  Goodall,  72  Cal.  498,  111.  634,  37  Am  St.  Rep.  248;  Heimes  Brewing 

1  Am.  St.  Rep.  75.  Co.  v.  Flannery,  38  111.  App.  95,  affirmed  137 

Illinois. — Grommes  v.  St.  Paul  Trust  Co.,  111.  309. 

147  111.  634,  37  Am.  St.  Rep.  248;  Johannes  v.  10.  Hall  v.  Gould,  13  N.  Y.  127. 

Kielgast,  27  111.  App.  576.  11.  Credit  for  Amount  Received  on  Reletting.— 

Kentucky.  —  VVorthington  v.  Covington  R.  S.  Grommes  v.  St.  Paul  Trust  Co.,  147  Bl.  634, 

R.  Co.,  10  Ky.  L.  Rep.  363.  37  Am.  St.  Rep.  248. 

Louisiana.  — Sigur  v.  Lloyd,  I  La.  Ann.  421.  Where  the  premises  are  relet  by  the  lessor, 

Massachusetts.  —  Fillebrown    v.    Hoar,    124  the  tenant  is  entitled  to  a  credit  for  the  rent  on 

Mass.  580.  such  reletting  though  the  landlord  negligently 

New  York.  —  Stuyvesant  v.  Davis,  9  Paige  fails  to  collect  it.    Fitch  v.  Armour,  59  N.  Y. 

(N.  Y.)  428.  Super.  Ct.  413. 
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Accrued  Rents.  —  A  re-entry  by  the  lessor  for  a  forfeiture  does  not  affect  the 
liability  of  the  tenant  for  rents  accrued  and  payable  before  the  time  of  the 
re-entry.1  And  this  is  true  though  the  clause  in  the  lease  relating  to 
the  forfeiture  provides  that  the  lessor  upon  re-entry  is  to  have  the  premises 
again  as  if  the  lease  had  never  been  made.3 

(2)  Dispossession  of  Tenant  by  Summary  Proceedings.  —  Where  the  tenant 
is  dispossessed  in  summary  proceedings  for  the  nonpayment  of  rent,  the  lease 
is  not  abrogated  in  toto,  but  is  only  avoided  as  to  the  future,  and  the  liability 
of  the  tenant  for  rent  accrued  and  due  at  the  time  of  the  dispossession  is  not 
discharged,3  though  his  liability  for  rents  subsequently  accruing  is  discharged.4 

e.  Condemnation  of  Property  under  Power  of  Eminent  Domain 
—  (1)  Rents  to  Accrue  —  Minority  Rule.  —  It  has  been  held  that  the  taking  of 
demised  property  under  the  power  of  eminent  domain  does  not  relieve  the 
tenant  from  liability  for  rents  falling  due  after  such  taking.5 

Majority  Rule. — The  better  doctrine,  however,  is  that  where  the  entire  demised 
premises  are  taken,  though  the  condemnation  proceedings  may  not  amount  to 
a  technical  eviction,  the  effect  is  to  abrogate  the  relation  of  landlord  and  ten- 
ant and  release  the  tenant  from  liability  for  subsequently  accruing  rents.6 

(2)  Accrued  Rents.  —  The  taking  of  premises  under  the  power  of  eminent 
domain  does  not  release  the  tenant  from  liability  for  rents  accrued  and  payable 
at  the  time  of  the  taking,  though  such  rents  were  payable  in  advance.7 


1.  Accrued  Rent  Not  Affected  by  Forfeiture.  — 

Hartshorne  v.  Watson,  4  Bing.  N.  Cas.  178,  33 
E.  C.  L.  312;  Mackubin  v.  Whetcroft,  4  Har. 
&  M.  (Md.)  135. 

See  Cook  7;.  Parker,  67  Minn.  374,  where  it 
was  considered  that  the  plaintiff  waived  the 
forfeiture  and  right  of  entry  under  the  lease 
by  bringing  a  suit  for  equitable  relief  in  the 
nature  of  a  strict  foreclosure  of  an  equitable 
lien  or  mortgage  on  the  defendant's  leasehold 
interest  for  unpaid  rent  and  taxes,  and  hence 
accepted  the  unexpired  term  of  the  lease  and 
the  buildings  erected  by  the  lessee  in  full  satis- 
faction for  his  claim  for  rent  and  taxes  in 
arrears. 

2.  Hartshorne  v.  Watson,  4  Bing.  N.  Cas. 
17S,  33  E.  C.  L.  312. 

3.  Summary  Proceedings.—  Campbell  v.  Nixon, 
3  Ind.  App.  463;  Neiner  v.  Altemeyer,  68  Mo. 
App.  243;  Johnson  v.  Oppenheim,  55  N.  Y.  280, 
affirming  35  N.  Y.  Super.  Ct.  440;  Spcrry  v. 
Miller,  16  N.  Y.  407;  Hinsdale  v.  White,  6  Hill 
(N.  Y.)  507;  McKeon  v.  Whitney,  3  Den.  (N. 
Y.)  452;  Giaser  v.  Cumisky,  (N.'  Y.  City  Ct. 
Gen.  T.)  40  N.  Y.  St.  Rep.  872:  Rice  z:  Bliss, 
(N.  Y.  City  Ct.  Tr.  T.)  66  How.  Pr.  (N.  Y.)  186; 
Church  v.  Seeley,  no  N.  Y.  457.  Compare 
Wreford  v.  Kenrick,  107  Mich.  389. 

Rent  Payable  in  Advance.  —  The  right  of  the 
landlord  to  rent  payable  in  advance  is  not 
defeated  by  the  dispossession  of  the  tenant  in 
summary  proceedings  for  nonpayment  of  rent. 
Cushingham  v.  Phillips,  1  E.  D.  Smith  (N.  Y.) 
416;  McNulty  v.  Duffy,  (Supm.  Ct.  App.  T.) 
59  N.  Y.  Supp.  592;  Martin  v.  Lee,  (Supm.  Ct. 
App.  T.)  29  Misc.  (N.  Y.)  333;  Bernstein  v. 
Heinemann,  (Supm.  Ct.  App.  f .)  23  Misc.  (N. 
Y.)  464.  See  also  Kahn  v.  Tobias,  (Supm.  Ct. 
App.  T.)  16  Misc.  (N.  Y.)  83;  Chaude  v.  Shep- 
ard,  122  N.  Y.  397;  Davison  v.  Donadi,  2  E. 
D.  Smith  (N.  Y.)  121.  Compare  Riglander  v. 
Nile  Tobacco  Works,  (Supm.  Ct.  App.  T.)  21 
Misc.  (N.  Y.)  339. 

4.  Rents  to  Accrue.  —  Rice  v.  Bliss,  (N.  Y. 
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City  Ct.  Tr.  T.)  66  How.  Pr.  (N.  Y.)  186;  Gal- 
lagher v.  Reilly,  16  Daly  (N.  Y.)  227;  Chaude 
v.  Shepard,  122  N.  Y.  397. 

In  ATew  York  where  rent  is  due  at  the  end  of 
stated  periods  and  the  tenant  is  dispossessed 
during  one  period  for  ihe  nonpayment  of  the 
rent  for  a  preceding  period,  the  landlord  may 
recover  the  rent  for  the  proportionate  part  of 
the  last  period,  though  it  would  not  have  be- 
come due  until  after  the  termination  of  such 
period.  Fursman  v.  Pennace,  (N.  Y.  City  Ci. 
Tr.  T.)  15  Civ.  Pro.  (N.  Y.)  340. 

A  provision  in  a  lease  authorizing  the  tenant 
10  resume  possession  in  certain  cases  and  relet 
the  premises  for  the  remainder  of  ihe  term  on 
his  own  account,  he  to  remain  liable  for  any 
deficiency  in  the  rent,  has  been  held  good  and 
to  render  him  liable  for  such  deficiency  where 
the  landlord  gained  possession  by  summary 
proceedings.  Lewis  v.  Stafford,  (Supm.  Ct. 
App.  T.)  24  Misc.  (N.  Y.)  717.  See  also  Nathan 
v.  Gendron  Iron  Wheel  Co.,  (N.  Y.  City  Ct. 
Gen.  T.J  18  Misc.  (N.  Y.)  374;  Chaude  v.  Shep- 
ard, 122  N.  Y.  397. 

5.  Eminent  Domain  —  Minority  Rule.  —  Wain- 
wright  v.  Ramsden,  5  M.  &  W.  602;  Foote  v. 
Cincinnati,  n  OhiD  408,  38  Am.  Dec.  737. 

As  to  the  tenant's  right  to  compensation,  see 
the  title  Eminent  Domain,  vol.  10,  p.  1194. 

6.  Majority  Rule.  —  Illinois.  —  Corrigan  v. 
Chicago,  144  111.  537.  See  also  Stubbings  v. 
Evanston,  136  111.  37,  29  Am.  St.  Rep.  300. 

Massachusetts. — O'Brien  v.  Ball,  119  Mass.  28. 

Missouri.  —  Barclay  v.  Pickler,  3S  Mo.  143. 

New  York.  —  Lodge  v.  Martin,  31  N.  Y. 
App.  Div.  13. 

Pennsylvania.  —  Dy<-  Wightman,  66  Pa. 
St.  425;  Uhler  v.  Cone..,  .^2  Pa.  St.  443;  Rapp 
v.  Klair,  5  Montg.  Co.  Rep.  (Pa.)  16. 

See  also  Tays  v.  Ecker,  6  Tex.  Civ.  App.  1S8. 

Rhode  Island  Statute.  —  See  McCardell  v. 
Miller,  (R.  I.  1900)  46  Atl.  Rep.  184. 

7.  Accrued  Rents.  —  Gugel  v.  Isaacs,  21  N.  Y. 
App.  Div.  503,  affirmed  162  N.  Y.  636. 
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(3)  Continued  Possession  of  Tenant.  —  Where  only  an  easement  in  the 
premises  is  condemned,  the  tenant  remains  in  possession  after  the  condemna- 
tion, and  is  responsible  to  his  landlord  for  rent  until  he  is  actually  evicted.1 

(4)  Part  of  Demised  Premises  Taken.  —  In  case  of  the  taking  of  a  part  only 
of  the  demised  premises  under  the  power  of  eminent  domain,  some  courts 
have  applied  the  principle  of  a  partial  eviction  by  title  paramount,  or  the 
principle  that  such  taking  conveys  to  the  party  in  whose  favor  the  property  is 
taken  a  part  of  the  reversion,  to  which  a  part  of  the  rents  attaches,  and  have 
held  that  in  such  a  case  the  tenant's  liability  to  his  landlord  for  subsequent 
rents  was  discharged  pro  tanto.'1  Other  courts  have,  however,  adopted  the 
view  that  such  a  taking  does  not  affect  the  liability  of  the  tenant  to  the  land- 
lord, but  that  the  tenant  remains  liable  to  pay  the  entire  rent  according  to  the 
provisions  in  the  lease.3 

(5)  Provisions  in  Lease  for  Termination.  —  The  lease  may,  of  course,  provide 
that  it  shall  terminate  in  case  the  demised  premises  are  taken  under  the 
power  of  eminent  domain,  and  in  such  a  case  payment  of  rent  is  collectible 
only  up  to  the  time  of  such  a  taking.4 

/.  Appropriation  of  Property  by  Military  Authority.  —  It  has 
been  held  that  where,  during  a  state  of  war,  the  lessees  of  one  voluntarily 
within  the  enemy's  line  are  dispossessed  by  the  military  authorities  in  lawful 
defense  of  the  country,  and  are  thereby  deprived  of  all  control  and  use  of  the 
demised  premises,  they  are  discharged  from  liability  for  rents  accruing  during 
such  dispossession ; 5  and  the  liability  of  the  lessee  for  rent  has  likewise  been 
held  to  be  discharged  by  a  compulsory  payment  of  the  rents  as  they  accrue 
to  such  military  authorities.8 

g.  Abandonment  of  Premises  by  Tenant  —  (1)  In  General.  —  The  fact 
that  the  tenant  abandons  the  possession  of  the  premises  during  the  continu- 
ance of  the  tenancy  does  not  of  itself  affect  his  liability  for  the  rents  accruing 
for  the  full  term  of  the  tenancy.'    In  such  a  case  the  landlord  is  not  bound 


1.  Devine  v.  Lord,  175  Mass.  384;  Rhode 
Island  Hospital  Trust  Co.  v.  Hayden,  20  R.  I. 
544.    See  also  Emmes  v.  Feeley,  132  Mass.  346. 

Condemnation  under  Police  Power.  —  Where  the 
tenant  remains  in  possession  of  a  building 
after  the  civil  authorities  have  condemned  it 
as  unsafe,  and  directed  that  it  be  torn  down, 
he  siill  remains  liable  for  the  rent.  Thomson- 
Houston  Electric  Co.  v.  Durant  Land  Imp. 
Co.,  (C.  PI.  Gen.  T.)  4  Misc.  (N.  Y.)  207. 

2.  Part  of  Premises  Taken  —  Minority  Rule  — 
Louisiana.  —  Hinrichs  v.  New  Orleans,  50 
La.  Ann.1214;  David  v.  Beelman,  5  La.  Ann. 
545- 

Mississippi.  — Levee  Com'rs  v.  Johnson,  66 
Miss.  248. 

Missouri.  —  Biddle  v.  Hussman,  23  Mo.  597; 
Kingsland  v.  Clark,  24  Mo.  24. 

New  York.  —  Gillespie  v.  Thomas,  15  Wend. 
(N.  Y.)464.  See,  however,  Foltsz>.  Huntley,  7 
Wend.  (N.  Y.)  210. 

3.  Illinois.  — Stubbings  v.  Evanston,  136  III. 
37,  29  Am.  St.  Rep.  300;  Corrigan  v.  Chicago, 
144  111.  537;  Chicago  v.  Garrity,  7  111.  App. 
474.    Compare  Leiter  v.  Pike,  127  111.  287. 

Maryland.  —  Gluck  v.  Baltimore,  81  Md.  315, 
48  Am.  St.  Rep.  515. 

Massachusetts.  —  Parks  v.  Boston,  15  Pick. 
(Mass.)  198;  Ellis  v.  Welch,  6  Mass.  246,  4 
Am.  Dec.  122;  Patterson  v.  Boston,  20  Pick. 
(Mass.)  159;  Emmes  v.  Feeley,  132  Mass. 
346. 

Ohio.  —  Foote  v.  Cincinnati,  11  Ohio  408,  38 
Am.  Dec.  737, 
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Pennsylvania.  — Workman  v.  Mifflin,  30  Pa. 
St.  362;  Frost  v.  Earnest,  4  Whart.  (Pa.)  86: 
Powell  v.  Whitaker,  88  Pa.  St.  445;  Dobbins 
v..  Brown,  12  Pa.  St.  75 ;  Ross  z .  Dysart,  33  Pa. 
St.  452;  Schuylkill,  eic,  Imp.,  etc.,  Co.  v. 
Schmoele,  57  Pa.  St.  271;  Dyer  v.  Wightman, 
66  Pa.  St.  427;  Peck  v,  Jones,  70  Pa.  St.  85; 
Rapp  v.  Klair,  5  Montg.  Co.  Rep.  (Pa.)  16. 
Compare  Cuthbert  v.  Kuhn,  3  Whart.  (Pa.)  357, 
31  Am.  Dec.  513. 

4.  Provisions  in  Leases.  —  Pinckney  v.  Day, 
(Supm.  Ct.  Gen.  T.)  41  N.  Y.  St.  Rep.  676; 
Phyfe  v.  Eimer,  45  N.  Y.  102. 

5.  Gates  v.  Goodloe,  101  U.  S.  612;  Harrison 
v.  Myer,  92  U.  S.  ill. 

6.  Harrison  v.  Myer,  92  U.  S.  rn;  Foucher 
v.  Choppin,  17  La.  Ann.  321;  Connell  v. 
Schwoob,  decided  at  Jackson  (Tenn.),  April 
term,  1867. 

In  Pollard  v.  Shaaffer,  1  Dall.  (Pa.)  210,  1 
Am.  Dec.  239,  the  lessee  of  a  building  in  Phila- 
delphia was  dispossessed  by  the  Britishrnili- 
tary  authorities  when  they  invaded  the  city  of 
Philadelphia.  It  was  held  that  the  tenant  was 
not  released  from  liability  for  rent  during  the 
period  when  such  military  authorities  held 
possession. 

7.  Abandonment  of  Possession  by  Tenant  —  Ala- 
bama. —  Crommelin  v.  Thiess,  31  Ala.  412,  70 
Am.  Dec.  499;  Espalla  v.  Wilson,  86  Ala.  4S7; 
Murphy  v.  Farley,  (Ala.  1900)  27  So.  Rep.  442. 

California.  —  Bonetti  v.  Treat,  91  Cal.  225; 
Respini  v.  Porta,  89  Cal.  464,  23  Am.  St.  Rep, 
488. 
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to  re-enter  and  attempt  to  relet  the  premises  for  the  benefit  of  the  tenant,  but 
may  allow  them  to  remain  unoccupied  and  recover  the  rent  for  the  full  term.1 
From  the  fact  that  the  liability  of  the  tenant  for  rent  continues  after  he  has 
wrongfully  abandoned  the  possession,  it  follows  that  such  an  abandonment 
does  not  necessarily  terminate  his  title,  and  his  right  to  possession  continues 
during  the  full  term.2  Still,  the  landlord  may,  it  seems,  re-enter  and  termi- 
nate the  lease.3  The  abandonment  of  possession  by  the  tenant  does  not  give 
a  license  as  against  the  landlord  to  any  intruder  to  enter  and  claim  the  right 
of  possession.1 

(2)  Re-entry  by  Landlord  on  Abandoned  Premises. — Where  a  tenant  has 
wrongfully  abandoned  the  demised  premises,  the  landlord  may  re-enter  upon 
the  premises  for  the  purpose  of  caring  for  them,  and  such  a  re-entry  will  not 
terminate  the  lease  or  constitute  a  waiver  by  the  landlord  of  his  right  to  rents 
subsequently  accruing  under  the  lease.5  It  has  also  been  held  that  the  land- 
lord may  enter  upon  premises  abandoned  by  the  tenant,  in  order  to  put  them 
in  repair,  without  such  entry  constituting  an  eviction  and  releasing  the  tenant 
from  liability  for  subsequently  accruing  rents.6    If,  however,  the  landlord 


Connecticut.  —  Bacon  v.  Brown,  9  Conn.  334; 
Lockwood  v.  Lockwood,  22  Conn.  425;  Strong 
v.  Crosby,  21  Conn.  398;  Miller  v.  Benton,  55 
Conn.  529. 

Illinois. — Tanton  v.  Van  Alstine,  24  111. 
App.  405;  Stobie  v.  Dills,  62  111.  432. 

Maine.  —  Rollins  v.  Moody,  72  Me.  135; 
Withers  v.  Larrabee,  48  Me.  570. 

Massachusetts.  —  Batchelder  v.  Batchelder,  2 
Allen  (Mass.)  105;  Whitney  v.  Gordon,  1  Cush. 
(Mass.)  266. 

Michigan.  —  Huntington  7'.  Parkhurst,  87 
Mich.  38,  24  Am.  St.  Rep.  146. 

Mississippi .  —  Alsup  v.  Banks,  68  Miss.  664, 
24  Am.  St.  Rep.  294. 

Missouri. — Quinelte  v.  Carpenter,  35  Mo. 
502;  Buck  v.  Lewis,  46  Mo.  App.  227;  Whet- 
stone v.  McCartney,  32  Mo.  App.  430. 

New  York. — Greene  v.  Waggoner,  2  Hilt. 
(N.  Y.)  297. 

Oregon.  —  Bowen  v.  Clarke,  22  Oregon  566, 
29  Am.  St.  Rep.  625. 

Pennsylvania.  —  Lane  v.  Nelson,  167  Pa.  St. 
602;  Diehl  v.  Lee,  (Pa.  1887)  9  Atl.  Rep.  865; 
Binswanger  v.  Dearden,  132  Pa.  St.  229. 

Vermont.  —  Barlow  v.  Wainwright,  22  Vt. 
88,  52  Am.  Dec.  79. 

1.  Lessor  May  Allow  Premises  to  Remain  Unoccu- 
pied—  Alabama.  — Schuisler  v.  Ames,  16  Ala. 
73,  50  Am.  Dec.  168;  Rice  v.  Dudley,  65  Ala. 
68. 

Arkansas.  —  Meyer  v.  Smith,  33  Ark.  627. 

California.  —  Respini  v.  Porta,  89  Cal.  464, 
-23  Am.  St.  Rep.  488. 

Indiana.  —  Patterson  v.  F.merich,  21  Ind. 
App.  614. 

Mississippi.  — Alsup  v.  Banks,  68  Miss.  664, 
24  Am.  St.  Rep.  294. 

Nebraska.  —  Merrill  v.  Willis,  51  Neb.  162. 
See  also  Allen  v.  Saunders,  6  Neb.  436. 

New  York.  —  Clendinning  v.  Lindner,  (N. 
Y.  Super.  Ct.  Gen.  T.)  9  Misc.  (N.  Y.)  682; 
Gray  v.  Kaufman  Dairy,  etc.,  Co.,  9  N.  Y. 
App.  Div.  115;  Reich  v.  McCrea,  59  Hun  (N. 
Y.)  625,  13  N.  Y.  Supp.  650;  Becar  v.  Flues,  64 
N.  Y.  518. 

Oregon.  —  Bo  wen  .v.  Clarke,  22  Oregon  566, 
29  Am.  St.  Rep.  625. 

Pennsylvania.  —  Li,poer  7/.  Bouvfi,  6  Pa. 
Super.  Ct.  jf$9,  41  W.  jf .  C.  (Pa.)  566. 


Texas.  —  Racke  v.  Anheuser-Busch  Brewing 
Assoc.,  17  Tex.  Civ.  App.  167. 

The  provision  of  the  lease  may,  however, 
require  the  landlord  to  relet  the  premises  for 
the  benefit  of  the  tenant.  Fitch  v.  Armour,  59 
N.  Y.  Super.  Ct.  413.  See  also  Baldwin  v. 
Thibadeau,  (C.  PI.  Gen.  T.)  43  N.  Y.  St.  Rep. 
157- 

2.  Welcome  v.  Hess,  90  Cal.  507,  25  Am.  St. 
Rep.  145;  Breyfogle  v.  Wood,  15  Ky.  L.  Rep. 
782;  Brown  v.  Kite,  2  Overt.  (Tenn.)  233. 

3.  Schuisler  v.  Ames,  16  Ala.  73,  50  Am. 
Dec.  168;  Wheat  v.  Watson,  57  Ala.  581;  Shahan 
v.  Herzberg,  73  Ala.  59;  Rice  v.  Dudley,  65 
Ala.  68.  See  also  Gazzolo  v.  Chambers,  73 
111.  75- 

Involuntary   Temporary  Abandonment.  —  The 

involuntary  temporary  abandonment  of  the 
premises  by  the  tenant  will  not,  however, 
authorize  the  landlord  to  re-enterand  terminate 
the  lease.    Larkin  v.  Avery,  23  Conn.  304. 

4.  Intruders.  —  Walser  v.  Graham,  60  Mo. 
App.  323;  Warren  v.  Ritter,  n  Mo.  354;  May 
v.  Luckett,  48  Mo.  472;  Comstock  v.  Eastwood, 
108  Mo.  41;  Dillon  v.  Wilson,  24  Mo.  278. 

5.  Re-entry  by  Landlord  on  Abandoned  Premises 
—  England.  —  Wheeler  v.  Stevenson,  6  H.  & 
N.  1  =  5;  Bird  v.  Defonvielle,  2  C.  &  K.  415,  61 
E.  C"  L.  415. 

Arkansas.  —  Meyer  v.  Smith,  33  Ark.  627. 
Delaware.  —  State  v.  McClay,  1  Harr.  (Del.) 


520. 

Missouri. 
577- 


Heine  v.  Morrison,  13  Mo.  App. 


Oregon.  —  Bowen  v.  Clarke,  22  Oregon  566, 
29  Am.  St.  Rep.  625. 

See  also  Way  ».  Myers,  64  Ga.  760. 
Where  the  rent  is  payable  in  a  portion  of  the 
crops  raised  on  the  land,  and  the  tenant  aban- 
dons the  possession  after  planting,  the  land- 
lord may  enter  and  cultivate  the  crops,  and  is 
entitled  to  the  expense  of  such  cultivation  in 
addition  to  his  share  as  rent.  Wheat  v.  Wat- 
son, 57  Ala.  581.  See  also  Fry  v.  Ford,  38  Ark. 
246. 

6.  Re-entry  to  Repair.  —  Nonotuck  Silk  Co. 
v.  Shav,  37  111.  App.  543;  Livermore  v.  Eddy, 
33  Mo'.  547.  See  also  Blake  v.  Sanderson,  1 
Gray  (Mass.)  332. 

On  the  abandonment  of  possession  by  the 
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re-enters  upon  the  demised  premises  and  enjoys  the  beneficial  use,  he  cannot 
recover  rents  accruing  after  he  took  possession.1 

(3)  Reletting  Abandoned  Premises.  —  In  some  cases  where  the  tenant  has 
wrongfully  abandoned  the  premises,  the  landlord  has  been  permitted  to  relet 
them  for  and  on  account  of  the  tenant,  and  to  recover  from  him  the  difference 
between  the  rent  thus  received  and  that  reserved  by  the  lease.2  In  several 
cases  this  has  been  done  where  the  landlord  refused  to  accept  a  surrender  and 
notified  the  tenant  that  he  would  let  the  premises  for  the  tenant's  benefit  and 
look  to  him  for  any  deficiency. :t  Other  cases  consider  a  reletting  by  the  land- 
lord as  an  eviction  which  discharges  the  tenant's  liability.-1 

A  Provision  in  a  Lease  authorizing  the  landlord,  in  case  the  premises  became 
vacant,  to  enter  and  relet  the  premises  as  agent  of  the  tenant  is  valid,  and 
such  reletting  does  not  discharge  the  lessee  from  liability  for  future  rents.5 

h.  Effect  of  Tenant's  Loss  of  Beneficial  Use  of  Property  — 
(1)  Ln  General.  — The  fact  that  the  tenant,  after  the  beginning  of  the  term, 
is  deprived  of  the  beneficial  enjoyment  of  the  premises  by  some  inevitable 
casualty  or  misfortune,  happening  without  the  fault  of  either  the  landlord  or 
the  tenant,  will  not  as  a  general  rule  have  the  effect  of  releasing  the  tenant 
from  future  liability  upon  his  unconditional  agreement  to  pay  rent.6  And 


tenant  the  landlord's  taking  possession,  repair- 
ing, and  advertising  the  house  to  let  are  all 
acts  in  the  interest  and  for  the  benefit  of  the 
tenant,  and  do  not  discharge  him  from  his 
covenant  to  pay  rent.  Breuckmann  v.  Twibill, 
89  Pa.  St.  58. 

1.  Re-entry  and  Enjoyment  of  Use.  —  Bird  v. 
Defonvielle,  2  C.  &  K.  415,  61  E.  C.  L.  415; 
Schuisler  v.  Ames,  16  Ala.  73,  50  Am.  Dec. 
168;  Rice  v.  Dudley,  65  Ala.  68;  Calhoun  v. 
Atchison,  4  Bush  (Ky.)  26],  96  Am.  Dec.  299; 
Day  v.  Watson,  8  Mich.  535. 

2.  Reletting  by  Landlord  —  A  rkansas.  —  Meyer 
v.  Smith,  33  Ark.  627. 

Connecticut.  —  Miller  v.  Benton,  55  Conn. 
529.  See,  however,  Becon  v.  Brown,  9  Conn. 
334- 

Illinois.  —  Gaines  v.  McAdam,  79  111.  App. 
20i,  citing  12  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.),  p.  751;  Humislon  v.  Wheeler,  Chi- 
cago Leg.  N  (Nov.  5,  1898).  See  also  Resser  v. 
Corwin,  72  III.  App.  625. 

Missouri.  —  Buck  v.  Lewis,  46  Mo.  App.  227. 

Nebraska.  —  Hay  ward  v.  Rarage,  33  Neb. 
836. 

Oregon.  —  Bowen  v.  Clarke,  22  Oregon  566, 
29  Am.  St.  Rep.  625. 

New  York.  —  Winant  v.  Hines,  14  Daly  (N. 
Y.)  187;  Rich  v.  Doyenn,  85  Hun  (N.  Y.)  510. 

North  Carolina.  —  Scheelky  v.  Koch,  119  N. 
Car.  80. 

California  Code.  —  Under  such  circumstances 
the  landlord's  rights  are  measured  by  the  pro- 
visions of  section  3300  and  not  by  section  3302 
of  the  Civil  Code.  And  he  is  entitled  to  re- 
cover, not  as  "  rent,"  but  as  damages,  the  dif- 
ference between  the  rent  he  was  to  receive  and 
the  rent  actually  received,  provided  there  was 
good  faith  in  the  reletting.  Respini  v.  Porta, 
89  Cal.  464,  23  Am.  St.  Rep.  488.  See  also  Mat- 
ter of  Bell,  85  Cal.  119.  Compare  Welcome  v. 
Hess,  90  Cal.  507,  25  Am.  St.  Rep.  145. 

Increased  Rental.  —  Where  the  landlord,  on 
abandonment  of  the  possession  by  the  tenant, 
relet  for  a  greater  sum  than  was  to  have  been 
paid  by  the  tenant,  it  was  held  that  the  tenant 
could  not  recover  from  Ihe  landlord  such  differ- 
l3C.ofL.— 20  3 


ence.  Dumois  v.  Hill,  157  N.  Y.  718,  53  N.  E. 
Rep.  1124,  affirming  2  N.  Y.  App.  Div.  525. 

3.  Alsup  v.  Banks,  68  Miss.  664,  24  Am.  St. 
Rep.  294;  Underhill  v.  Collins,  132  N.  Y.  269. 
See  also  Stewart  v.  Sprague,  71  Mich.  50;  Scott 
v.  Beecher,  91  Mich.  590. 

In  Marseilles  v.  Kerr,  6  Whart.  (Pa.)  500, 
the  lessor  was,  in  such  a  case,  held  entitled  to 
recover,  in  an  action  for  use  and  occupation, 
the  amount  of  rent  that  accrued  between  the 
time  of  abandonment  and  the  time  of  reletting. 

Consent  by  the  Lessee,  Express  or  Implied,  after 
abandoning  the  premises,  to  a  reletting  by  the 
landlord  for  his  benefit,  will  prevent  such  re- 
letting from  releasing  the  tenant  from  liability 
for  future  rents.  Underhill  v.  Collins,  132  N. 
Y.  269. 

Rebutting  Presumption  of  Acceptance  of  Sur- 
render. —  In  New  York  it  is  held  that  if  the 
lessor  takes  possession  of  premises  surren- 
dered and  relets  ihem  to  other  parties,  he  will 
be  deemed  to  have  accepted  a  surrender,  there- 
by preventing  recovery  of  subsequently  accru- 
ing rent,  unless  there  are  facts  rebutting  the 
inference.  Underhill  v.  Collins,  132  N.  Y.  269. 
Compare  day  v.  Kaufman  Dairy,  etc.,  Co., 
162  N.  Y.  388,  where  it  is  held  that  a  surrender 
is  created  by  operation  of  law,  although  the 
lessor  has  declined  an  offer  of  surrender,  where 
after  abandonment  by  the  lessee  the  lessor  re- 
lets the  premises  in  his  own  name  to  a  third 
person  for  a  new  term,  without  the  lessee's 
consent. 

4.  Hall  v.  Burgess,  5  B.  &  C.  332,  11  E.  C. 
L.  246;  Nickells  v.  Atherstone,  10  Q.  B.  944, 
59  E.  C.  L.  944;  Oastler  v.  Henderson,  2  Q.  B. 
D.  575;  Matthias  v.  Pace,  15  Nova  Scotia  366; 
Matthews  v.  Tobener,  39  Mo.  115;  MacKellar 
v.  Sigler,  (C.  PI.  Gen.  T.)  47  How.  Pr.  (N. 
Y.)  20. 

5.  Nathan  v.  Gendron  Iron  Wheel  Co.,  (N. 
Y.  City  Ct.  Gen.  T.)  18  Misc.  (N.  Y.)  374; 
Lewis  v.  Stafford,  (Supm.  Ct.  App.  T.)  24  Misc. 
(N.  Y.)  717;  Ogden  v  Rowe,  3  F.  D.  Smith  (N. 
Y.)  312.  Compare  Burhans  v.  Monier,  38  N. 
Y.  App.  Div.  466. 

6.  Loss  of  Use  of  Premises.  —  Sheets  v.  Selden, 
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therefore  any  subsequent  change  in  the  condition  of  the  premises  is  immaterial 
as  regards  the  tenant's  liability  for  rent,1  though  they  become  unfit  for 
habitation.2  And  the  same  has  been  held  true  with  regard  to  a  change  in 
the  condition  of  the  premises  happening  after  the  execution  of  the  lease  and 
before  the  time  when  the  tenant  was  to  go  into  possession.3  As  regards  the 
condition  of  the  premises  at  the  time  of  the  letting,  the  rule  of  caveat  emptor 
applies.  There  is  no  implied  warranty  by  the  lessor  in  regard  thereto,  and 
the  fact  that  the  premises  are  untenantable  or  of  no  beneficial  use  to  the  ten- 
ant will  not  release  him  from  his  liability  for  rent.4 

Casualties  of  War.  —  When,  through  the  casualties  of  war,  the  tenant  is  forced 
to  abandon  the  possession  of  the  demised  premises,  he  still  remains  liable 
upon  his  express  covenant  to  pay  rent  for  all  subsequently  accruing  rents.5 

Inundations.  —  So  also  the  fact  that  the  tenant's  beneficial  enjoyment  of  the 
premises  is  interrupted  by  an  inundation  does  not  affect  his  liability  for  rents." 

(2)  Accidental  Destruction  of  Buildings  —  (a)  In  General.  —  Where  land, 
together  with  buildings  and  improvements  situated  thereon,  is  demised,  the 
accidental  destruction  of  the  buildings  or  improvements  does  not  at  common 
law  relieve  the  tenant  from  liability  for  future  rent,  but  his  liability  therefor 
continues  to  the  same  extent  as  if  the  destruction  of  the  buildings  or  improve- 
ments had  not  occurred.7    And  it  is  immaterial  whether  the  agreement  to  pay 


7  Wall.  (U.  S.,  416;  Wagner  v.  White,  4  Har. 
&  J.  (Md.)  564;  Jones  v.  Springfield  Water- 
works Co.,  65  Mo.  App.  388;  Niedelet  v. 
Wales,  16  Mo.  214;  Spalding  v.  Munford,  37 
Mo.  App.  281;  Barnes  v.  Fuchs,  28  Mo.  App. 
279;  Tattersall  v.  Hass,  1  Hilt.  (N.  Y.)  56; 
Teller  v.  Boyle,  132  Pa.  St.  56.  See,  however, 
Waile  v.  O'Neil,  76  Fed.  Rep.  408.  See  also 
Kramer  v.  Cook,  7  Gray  (Mass.)  550;  Ramsay 
v.  Wilkie,  (C.  PI.  Gen.  T.)  13  N,  Y.  Supp.  554. 

In  Louisiana,  however,  it  is  held  under  the 
code  that  where  an  adjacent  proprietor  avails 
himself  of  his  right  to  rebuild  the  common 
wall,  the  tenant  is  entitled  to  a  reasonable 
reduction  of  rent  for  the  temporary  incon- 
venience sustained  by  him  during  its  recon- 
struction.   Dorville  v.  Amat,  6  La.  Ann.  566. 

1.  Jones  v.  Springfield  Waterworks  Co.,  65 
Mo.  App.  388;  Gallup  v.  Albany  R.  Co.,  65 
N.  Y.  1. 

2.  Premises  Becoming  Unfit  for  Habitation  — 

England.  —  Murray  v.  Mace,  Ir.  R.  8  C.  L.  396. 

Canada.  —  Denison  v.  Nation,  21  U.  C.  O*. 
B.  57-  ^ 

Illinois.  —  McCoull  v.  Herzberg,  33  111.  App. 
542;  Friedman  v.  Schwabacher,  64  111.  App. 
422;  Turner  v.  Mantonya,  27  111.  App.  500. 

Michigan. —  Petz  v.  Voigt  Brewery  Co.,  116 
Mich.  418,  citing  12  Am.  and  Eno.  Encyc.  of 
Law  (1st  ed.)  722.  Compare  Leonard  v.  Arm- 
strong, 73  Mich.  577;  Holmes  v.  Wood,  88 
Mich.  435. 

Missouri.  —  Burnes  v.  Fuchs,  28  Mo.  App. 
279. 

New  Jersey.  —  Murray  v.  Albertson,  50  N.  J. 
L.  167,  7  Am.  St.  Rep.  787. 

New  York.  —  Fowler  v.  Stevens,  49  N.  Y. 
Super.  Ct.  479;  Graves  v.  Cameron,  9  Daly  (N. 
Y.)  152;  Davis  v.  Banks,  2  Sweeny  (N.  Y.)  184; 
Lockrovv  v.  Horgan,  58  N.  Y.  635;  Howard  v. 
Doolittle,  3  Duer  (N.  Y.)  464. 

Pennsylvania.  —  Reeves  v.  McComeskey,  168 
Pa.  St.  571;  Huber  v.  Baum,  152  Pa.  St.  626; 
Kline  v.  Jacobs,  68  Pa.  St.  57;  McCloskey  v. 
Wiltbank,  1  W.  N.  C.  (Pa.)  413;  Hollis  v. 
Brown,  159  Pa.  St.  53g;  Wheeler  v.  Crawford, 


86  Pa.  St.  327;  Thompson  v.  Flynn,  33  Pa.  L. 
J.  242. 

Compare  Ripley  v.  Wightman,  4  McCord  L. 
(S.  Car.)  447. 

3.  Changes  in  Condition  of  Premises  Prior  to  Be- 
ginning of  Term. —  Hill  v.  Woodman,  14  Me. 
38;  Edwards  v.  McLean,  122  N.  Y.  302. 

In  Wood  v.  Hubbell,  5  Barb.  (N.  Y.)  601, 
affirmed  10  N.  Y.  479,  however,  it  was  held 
that  where  ihe  building  demised  was  destroyed 
before  the  tenant  was  to  go  into  possession, 
the  lessee  was  not  liable  for  rent.  See  also 
Wayne  v.  Lapp,  180  Pa.  St.  278.  And  see 
Cleves  v.  Willoughby,  7  Hill  (N.  Y.)  83,  where 
the  house  was  rendered  unfit  for  use  by  the 
wrongful  act  of  the  landlord. 

4.  Sutton  v.  Temple,  12  M.  &  W.  52;  Deni- 
son v.  Nation,  21  U .  C  Q.  B.  57;  Friedman  v. 
Schwabacher,  64  111.  App.  422;  Murray  v. 
Albertson,  50  N.  J.  L.  167,  7  Am.  St.  Rep.  787; 
Pomeroy  v.  Tyler,  (N.  Y.  City  Ct.  Gen.  T.)  9 
N.  Y.  St.  Rep.  514.  See  also  the  tit le  Leases, 
post. 

5.  Casualties  of  War.  —  Paradine  v.  Jane, 
Alleyn  26;  Robinson  v.  L'Engle,  13  Fla.  482; 
Coy  v.  Downie,  14  Fla.  544.  See  also  Pollard 
v.  SchaarTer,  1  Dall.  (Pa.)  210,  1  Am.  Dec.  239. 
Compare  Anonymous,  4  Law  Notes  56  (decided 
at  Kimberley,  South  Africa);  Bayly  v.  Law- 
rence, 1  Bay  (S.  Car.)  499;  Clark  v.  McCroskey, 
41  Ga.  137. 

6.  Inundations.  —  Hill  v.  Wilson,  15  Ky.  L. 
Rep.  814;  Niedelet  v.  Wales,  16  Mo.  214; 
Smith  v.  Ankrim,  13  S.  &  R.  (Pa.)  39.  See 
also  Vinson  v.  Graves,  16  La.  Ann.  162. 
Compare  Galveston  Citv  R.  Co.  z.  Gulf  Land 
Co.,  2  Tex.  Civ.  App.  326. 

7.  Accidental  Destruction  of  Buildings. —  War- 
ren v.  Wagner,  75  Ala.  188,  51  Am.  Rep.  446; 
Peterson  v.  Edmonson,  5  Harr.  (Del.)  37S; 
Peck  v.  Ledvvidge,  25  111.  109;  Womack  v.  Mc- 
Ouairv,  28  Ind.  103,  92  Am.  Dec.  306;  Redding 
v.  Hall,  1  Bibb  (Ky.)  536. 

Rebuilding  Similar  Structure  Prohibited  by  Law. 
—  Where  a  wooden  building  is  demised,  its 
destruction    bv   fire  will  not  terminate  the 
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rent  was  under  seal  or  in  parol.1  The  question  as  to  the  liability  of  the  ten- 
ant in  case  of  the  accidental  destruction  of  buildings  has  chiefly  arisen  where 
the  buildings  have  been  accidentally  burned,8  but  applies  equally  whatever 
the  cause  of  their  destruction.3 

Inherent  Defects.  —  The  tenant  is  not  relieved  from  future  rents  though  the 
demised  building  is  destroyed  by  reason  of  inherent  defects  existing  at  the 
time  of  the  letting. 1 

Minority  Rule.  —  In  some  jurisdictions  in  the  United  States,  however,  the 
courts  have  refused  to  follow  the  common -law  rule  and  have  held  that  where 
a  substantial  part  of  the  leased  premises  is  destroyed  without  the  fault  of  the 


further  liability  of  the  lessee  for  rent,  though 
the  reconstruction  of  a  similar  building  is  pro- 
hibited by  a  city  ordinance.  Harris  v.  Heack- 
man,  62  Iowa  411. 

Void  Lease  —  Statute  of  Frauds.  —  Where  the 
lease  is  invalid  under  the  statute  of  frauds, 
and  the  rent  is  payable  monthly,  so  that  the 
only  rights  and  liabilities  of  the  parties  arise 
from  the  lessee's  holding  over,  the  lessee  is 
not  liable  for  rent  beyond  the  month  in  which 
the  building  is  destroyed  by  fire.  Chesebrough 
v.  Pingree,  72  Mich.  438. 

1,  Seal  Immaterial.  —  Linn  v.  Ross,  10  Ohio 
412,  36  Am.  Dec.  95. 

2.  Destruction  by  Fire  —  England.  —  Gregg  v. 
Coates,  23  Beav.  33;  Hare  v.  Groves,  3  Anstr. 
687;  Baker  v.  Holtpzaffell,  4  Taunt.  45;  Holtz- 
apffell  v.  Baker,  iS  Ves.  Jr.  115;  Belfour  v. 
Weston,  1  T.  R.  310;  Izon  v.  Gorton,  5  Bing. 
N.  Cas.  501.  35  E.  C.  L.  198;  Selby  v.  Greaves, 
L.  R.  3  C.  P.  594;  Marshall  v.  Schofield,  47  L. 
T.  N.  S.  406. 

Canada.  ■ —  Finlayson  r,'.  Elliott,  21  Giant  Ch. 
(U.  C.)  325. 

United  States.' — Sheets  v.  Selden,  7  Wall. 
(U.  S.)  416. 

Alabama.  —  Warren  v.  Wagner,  75  Ala.  188, 
51  Am.  Rep.  446;  Chamberlain  v.  Godfrey,.  50 
Ala.  530;  Cook  v.  Anderson,  85  Ala.  99. 

Arkansas.  —  Buerger  v.  Boyd,  25  Ark.  441. 

California.  —  Covvell  v.  Lumley,  39  Cal.  151, 
2  Am.  Rep.  430;  Beach  v.  Farish,  4  Cal.  339. 

Florida. — -Ward  v.  Bull,  1  Fla.  271;  Coy  v. 
Do-vnie,  14  Fla.  544. 

Georgia.  —  White  v.  Molyneux,  2  Ga.  124; 
Stafford  v.  Staunton,  88  Ga.  298;  Fleming  v. 
King,  100  Ga.  449;  Mayer  v.  Morehead,  106 
Ga.  434. 

Illinois.  —  Humiston  v.  Wheelei,  175  111.  514, 
affirming  70  111.  App.  349-,  citing  12  Am.  and 
Eng.  Encvc.  of  Law  (1st  ed.)  741;  Ely  v.  Ely, 
80  111.  532 ;  Stautz  v.  Protzman,  84  111.  App.  434. 

Indiana.  —  Womack  v.  McQuarry,  28  Ind. 
103,  92  Am.  Dec.  306. 

Iowa.  —  Harris  v.  Heackman,  62  Iowa  411. 

Kentucky.  — ■  Helburn  v.  Mofford,  7  Bush 
(Ky.)  169. 

Maryland.  —  Lamott  v.  Sterett,  I  Har.  &  J. 
(Md.)  42. 

Massachusetts.  —  Brooks  v.  Cutter,  119  Mass. 
132;  Fowler  v.  Bott,  6  Mass.  63. 

Minnesota.  —  Lanpher  v.  Glenn,  37  Minn.  4. 

Mississippi.  —  Fowler  v.  Payne,  49  Miss.  32. 

Missouri. —  3ibson  r.  Perry,  29  Mo.  245; 
O'Neil  v.  Flanagan,  64  Mo.  App.  87;  Niedelet 
v.  Wales,  16  Mo.  214. 

New  Hampshire.  —  Davis  v.  George,  67  N. 
H.  393;  Clarke  v.  Spaulding,  20  N.  H.  313. 

New   York.  —  Gates  v.  Green,  4  Paige  (N. 


Y.)  355,  27  Am.  Dec.  68;  Patlerson  v.  Acker- 
son,  1  Edw.  (N.  Y.)  96;  Halletl  z>.  Wylie,  3 
Johns.  (N.  Y.)  44,  3  Am.  Dec.  457;  Willard  v. 
Tillman,  19  Wend.  (N.  Y.)  358;  Austin  v.  Field, 
(Buffalo  Super.  Ct.  Gen.  T.)  7  Abb.  Pr.  N.  S. 
(N.  Y.)  29;  Smith  v.  Kerr,  108  N.  Y.  31,  2  Am. 
St  Rep.  362;  Meeks  v.  Ring,  51  Hun  (N.  Y.) 
329;  Moffatt  v.  Smith,  4  N.  Y.  126. 

Ohio.  ■ — Linn  v.  Ross,  10  Ohio  412,  36  Am. 
Dec.  95;  Felix  v.  Griffiths,  56  Ohio  St.  39. 

Oregon.  —  Harrington  v.  Watson,  11  Oregon 
143,  50  Am.  Rep.  465. 

Pennsylvania.  —  Bussman  v.  Ganster,  72  Pa. 
St.  285;  Smith  v.  Ankrim,  13  S.  &  R.  (Pa.)  39, 
Magavv  v.  Lambert,  3  Pa.  St.  444;  Phillips  v. 
Epp,  6  Kulp  (Pa.)  405,  2  Lack.  Jur.  (Pa.)  41; 
Mannerbach  v.  Keppleman,  2  Woodw.  (Pa.) 
137;  Hellers.  Royal  Ins.  Co.,  151  Pa.  St.  ior. 
Vermont. — Voluntine  v.  Godfrey,  9  Vt.  186. 
Wisconsin.  —  Gross  v.  Button,  4  Wis.  468. 

3.  Cause  of  Destruction  of  Buildings  Immaterial 
—  Delaware.  —  Peterson  v.  Edmonson,  5  Harr. 
(Del.)  378. 

Florida.  —  Robinson  v.  L'Engle,  13  Fla.  482. 
Georgia.  —  White  v.   Molyneux,  2  Ga.  124; 
Lennard    v.  Boynton,   11  Ga.  109.  Compare 
Clark  v.  McCroskey,  41  Ga.  137. 

The  Georgia  Code  (2  Code  Ga.  1895,  §  3135) 
expressly  provides  that  the  destruction  of  a 
tenement  by  fire  or  the  loss  of  possession  by 
any  casualty  not  caused  by  the  landlord  or 
from  defect  of  his  title  shall  not  abate  the  rent 
contracted  to  be  paid.  Pope  v.  Garrard,  39 
Ga.  471;  Fleming  v.  King,  100  Ga.  449;  Mayer 
v.  Morehead,  106  Ga.  434. 

Illinois.  —  Peck  v.  Ledvvidge,  25  111.  109; 
Smith  v.  McLean,  123  111.  210. 

Kentucky.  —  Redding  v.  Hall,  1  Bibb  (Ky.) 
536;  Harrison  v.  Murrell,  5  T.  B.  Mon.  (Ky.) 
359;  Proctor  v.  Keith,  12  B.  Mon.  (Ky.)  254; 
Ward  v.  Adams,  8  Ky.  L.  Rep.  769. 

Maryland.  —  Wagner  r.  White,  4  Har.  &  J. 
(Md.)  564;  Hess  v.  Newcomer,  7  Md.  337, 

Massachusetts.  —  Kramer  v.  Cook,  7  Gray 
(Mass.)  550. 

Mississippi.  — Jemison  v.  McDaniel,  25 
Miss.  83. 

Missouri.  — Davis  v.  Smith,  15  Mo.  467. 
New  York.  —  Howard  :■.  Doolittle,  3  Duer 
(N.  Y.)  464.  ■ 

Tennessee.  — Banks  v.  White,  1  Sneed(T:nn.) 
613. 

Destruction  of  Building  by  Mob.  —  Wagner  v. 
White,  4  Har.  &  J.  (Md.)  564. 

Building  Destroyed  by  Tempest.  —  Peterson  v. 
Edmonson,  5  Harr.  (Del.)  378. 

4.  Inherent  Defects  in  Building.  —  Hill  v. 
Woodman,  14  Me.  3S;  Davis  v.  Smith,  15  Mo. 
469. 
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lessee  he  is  entitled  to  a  proportionate  abatement  of  the  rent  to  be  paid  and 
accruing  thereafter,  in  the  absence  of  any  express  assumption  by  him  of  the 
risk  of  such  destruction.1 

Civil  Law.  —  The  civil  law  differs  from  the  common  law  and  requires  the 
lessor  to  secure  to  the  lessee  the  possession,  use,  and  enjoyment  of  the  thing 
leased,  against  everything  but  the  fault  of  the  lessee;  and  any  loss  of  the 
thing  demised  or  deprivation  of  its  use  or  enjoyment,  by  accidents  or  fortu- 
itous events,  is  to  be  borne  by  the  lessor  and  not  by  the  lessee,  and  entitles 
the  lessee  to  an  abatement  of  the  rent.*2 

(b)  Agreement  by  Landlord  to  Repair.  —  The  agreement  by  the  landlord  to  keep 
the  premises  in  repair  requires  him,  as  heretofore  shown,  to  rebuild  in  case  of 
the  accidental  destruction  of  the  buildings;3  and  where  he  fails  or  refuses  to 
do  so,  the  tenant  may  abandon  the  premises  and  will  be  relieved  from  the 
further  payment  of  rent.4 

(c)  Insurance  Money  Received  by  Landlord.  —  In  case  the  landlord  receives  insurance 
money  on  the  destruction  of  the  building,  the  tenant  has  no  equity  to  have  it 
applied  to  rebuilding  or  to  restrain  the  landlord  from  suing  for  rent  until  the 
building  is  restored.1** 

(d)  Exception  to  Common-law  Rule  — ■  General  Statement.  —  The  rule  that  the 
destruction  of  a  demised  building  does  not  release  the  tenant  from  liability 
for  future  rents  is  said  to  be  based  on  the  reasoning  that  an  interest  in  the 
land  or  soil  upon  which  the  building  stood  still  remains  in  the  tenant,  and  it 
is  held  that  when  the  entire  interest  demised  is  destroyed  the  tenant  is  not 
liable  for  further  rents,6  for  rent  is  a  certain  profit  issuing  out  of  lands  and 
tenements  corporeal,  in  compensation  for  their  use  and  occupation  ;  and  where 
the  land  or  tenement  ceases  to  exist,  the  rent  which  issues  out  of  it  and  is 
but  an  incident  to  it  necessarily  ceases.T 

Lease  of  Apartments.  —  Thus,  when  apartments  in  a  building  are  leased  without 
carrying  any  interest  in  the  land,  the  destruction  of  the  apartments  or  build- 
ing releases  the  tenant  from  liability  for  further  rents.8    It  is  necessary,  how- 

1.  Minority  Rule.  —  Wattles  v.  South  Omaha  Pennsylvania.  —  Bussman  v.  Ganster,  72  Pa. 
Ice,  etc.,  Co.,  50  Neb.  251,  61  Am.  Si.  Rep.  Si.  285;  Magavv  v.  Lamberi,  3  Pa.  St.  444. 
554;    Ripley  v.  Wightman,  4  McCord  L.  (S.      See  also  Mickle  v.  Miles,  31  Pa.  St.  20. 

Car.)  447;  Coogan  v.  Parker,  2  S.  Car.  255,  16  Virginia.  —  Newton  v.  Wilson,  3  Hen.  &  M. 

Am.  Rep.  659.    See  also  Whitaker  v.  Hawley,  (Va.)  470. 

25  Kan.  674,  37  Am.  Rep.  277;  Wilder  v.  Rich-  In  Kansas,  however,  where  the  insurance 

ardson,  Dudley  L.  (S.  Car.)  323;  Bayly  v.  Law-  premiums  were  paid  by  the  lessee  in  pursuance 

rence,  1  Bay  (S.  Car.)  499;  Bacot  v.  Parnell,  2  of  a  provision  in  the  lease  requiring  him  to 

Bailey  L.  (S.  Car.)  424;  Corley  v.  Cleckley,  insure  for  the  benefit  of  the  lessor,  it  was  held 

Dudley  L.  (S.  Car.)  35;  Galveston  City  R.  Co.  that   such    provision    qualified   the  tenant's 

v.  Gulf  Land  Co.,  2  Tex.  Civ.  App.  326.  agreement  to  pay  rent,  and  when  the  building 

2.  Civil  Law.  —  Viterbo  v.  Friedlander,  120  was  destroyed  and  the  insurance  money  was 
U.  S.  707;  White  v.  Molyneux,  2  Ga.  124.  received  by  the  lessor,  the  tenant  was  released 

3.  See  supra,  this  title,  Repairs  to  and  Injuries  from  further  liability  for  rent.    Whitaker  v. 
Arising  from  Defects  in  and  Use  of  Demised  Hawley,  25  Kan.  674,  37  Am.  Rep.  277. 
Premises,  subdiv.  1.  a.  (7)  Agreement  of  Land-  6.  Destruction  of  Entire  Interest   Demised  — 
lord  to  Repair.  United  States.  —  Waite  v.  O'Neil,   47  I*.  S. 

4.  Fowler  v.  Payne,  49  Miss.  32;  O'Neil  v.  App.  19. 

Flnnagan,  64  Mo.  App.  87.    Compare  Hallett  Alabama.  —  Warren  v.  Wagner,  75  Ala.  1S8, 

v.  Wylie,  3  Johns.  (N.  Y.)  44,  3  Am.  Dec.  457.  51  Am.  Rep.  446. 

5.  Insurance  Money  Received  by  Lessor.  —  Eng-  Arkansas.  —  Buerger  v.  Boyd,  25  Ark.  441. 
land.  —  Leeds  v.  Cheetham.  1  Sim.  146;  Loft  v.  California.  —  Ainsworth  v.  Ritt,  38  Cal.  89. 
Dennis,  1  El.  &  EI.  +74,  102  E.  C.  L.  474.    See  Massachusetts.  —  Stockwell    v.    Hunter,  11 
also  Salmon  v.  Matthews,  8  M.  &  W.  827;  Met.  (Mass.)  448,  45  Am.  Dec.  220. 
Newman  v.  Anderton,  5  B.  &  P.  N.  R.  224.  New   York.  —  Graves  z.  Berdan,  26  N.  Y. 
Compare  Brown  v.  Quilter,  Ambl.  621.  498;  Austin  v.  Field,  (Buffalo  Super.  Ct.  Gen. 

United  States.  —  Sheets  v.  Selden,  7  Wall.  T.)  7  Abb.  Pr.  N.  S.  (N.  Y.)  29;  Kerr  v.  Mer- 

(U.  S.)  416.  chants'  Exch.  Co.,  3  Edw.  (N.  Y.)  315. 

Georgia.  —  Pope  v.  Garrard,  39  Ga.  471.  Ohio.  —  Winton  v.  Cornish,  5  Ohio  477. 

Kentucky.  —  Ward  v.  Adams,  8  Ky.  L.  Rep.  Pennsylvania.  —  Bussman  v.  Ganster,  72  Pa. 

769.  St.  285. 

New  York.  —  Kingsbury  v.  Westfall,  61  N.  7.  Chamberlain  v.  Godfrey,  50  Ala.  530. 

Y.  356.  8.  Lease    of    Apartments  —  Alabama.  —  Mo 
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ever,  that  they  should  have  been  totally  destroyed,  so  that  nothing  remains 
upon  which  the  demise  may  continue  to  operate;  it  is  not  enough  that  by 
reason  of  fire  or  other  casualty  they  are  rendered  untenantable,  provided  the 
apartments,  as  such,  still  exist.1 

Eent  Paid  in  Advance.  —  It  has  been  held  that  when  rent  for  apartments  in  a 
building  is  paid  in  advance,  on  the  destruction  of  the  building  the  tenant  is 
entitled  to  recover  back  the  proportionate  part  of  the  rent  paid  for  the  part  of 
the  period  after  such  destruction.3 

(e)  Real  and  Personal  Property  Leased  for  Gross  Rental.  —  In  Kansas  it  has  been  held 
that  when  a  building,  together  with  an  interest  in  the  land  and  personal  prop- 
erty, is  leased  for  a  gross  rental,  and  the  building  and  personal  property  are 
destroyed,  the  tenant  is  entitled  to  an  abatement  of  the  future  rent  in  propor- 
tion to  the  rental  value  of  the  personalty.3 

(f)  Unauthorized  Entry  by  Landlord  to  Rebuild.  —  Where  the  demised  premises  are 
destroyed,  and  the  landlord,  without  authority  from  the  tenant,  enters  upon 
the  premises  and  begins  to  rebuild,  the  tenant  may  treat  this  as  an  eviction, 
and  escape  further  liability  for  rent  on  that  ground.4 

(3)  Provisions  in  Lease  with  Regard  to  Subsequent  Lnjuries  to  Premises  — 
(a)  In  General.  —  The  parties  to  the  lease  may,  of  course,  by  express  agreement, 
change  the  common-law  rule  that  the  destruction  or  injury  of  the  demised 
premises  does  not  affect  the  liability  of  the  tenant  for  rent,  and  may  regulate 
the  rights  and  liabilities  of  the  parties  on  the  happening  of  such  contingencies. 
The  usual  form  of  such  provisions  is  either  to  exempt  the  tenant  from  liability 
for  future  rents  or  to  provide  for  the  termination  of  the  lease.5 


Millan  v.  Solomon,  42  Ala.  356,  94  Am.  Dec. 
654- 

Arkansas.  —  Buerger  -j.  Boyd,  25  Ark.  441. 

California.  —  Ainsworth  v.  Ritt,  38  Cal.  89. 

Indiana.  —  Woraack  v.  McQuarry,  28  Ind. 
103,  92  Am.  Dec.  306. 

Massachusetts. — ■  Stockwell  v.  Hunter,  11 
Met.  (Mass.)  448,  45  Am.  Dec.  220;  Shawmut 
Nat.  Bank  v.  Boston,  118  Mass.  125;  Ainsworth 
v.  Mt.  Moriah  Lodge,  172  Mass.  257. 

New  York. — Graves  v.  Berdan,  26  N.  Y. 
498,  29  Barb.  (N.  Y.)  100;  Austin  v.  Field, 
(Buffalo  Super.  Ct.  Gen.  T.)  7  Abb.  Pr.  N.  S. 
(N.  Y.)  29;  Kerr  v.  Merchants'  Exch.  Co.,  3 
Edw.  (N.  Y.)  315;  Willard  v.  Tillman,  19  Wend. 
N.  Y.)  358. 

Ohio.  —  Winton  v.  Cornisih,  5  Ohio  477. 

Oregon.  —  Harrington  1.  Watson,  11  Oregon 
146,  50  Am.  Rep.  465. 

Pennsylvania.  —  Camp  v.  Casey,  7  Pa  Co. 
Ct.  160. 

Washington.  —  Porter  v.  Tull,  6  Wash.  408, 

36  Am.  St.  Rep.  172. 

Contra.  —  Kel burn  v.  Mofford,  7  Bush  (Ky.) 
169. 

Compare  Marshall  v.  Schofield,  47  L.  T.  N.  S. 
406;  Packer  v.  Gibbins,  1  Q.  B.  421,  41  E.  C. 
L.  607;  Izon  v.  Gorton,  5  Bing.  N.  Cas.  50T,  35 
E.  C.  L.  198;  Alexander  z.  Dorsey,  12  Ga.  12, 
56  Am.  Dec.  443;  Pope  v.  Garrard,  39  Ga.  471; 
Fleming  v.  King,  100  Ga.  449- 

1.  Total  Destruction  Required.  —  Izon  v.  Gor- 
ton, 5  Bing.  N.  Cas.  501,  35  E.  C.  L.  19S; 
Humiston  v.  Wheeler,  175  111.  514,  affirming 
70  111.  App.  349;  Nonotuck  Silk  Co.  v.  Shay, 

37  111.  App.  542;  Stockwell  v.  Hunter,  11  Met. 
(Mass.)  448,  45  Am.  Dec.  220;  Ainsworth  v. 
Mt.  Moriah  Lodge,  172  Mass.  257. 

2.  Rent  Paid  in  Advance.  —  Porter  v.  Tull,  6 
Wash.  408,  36  Am.  St.  Rep.  172;  Stockwell  v. 
Hunter,  11  Met.  (Mass.)  448,  45  Am.  Dec.  220, 


309 


qua-re.  Compare  Alexander  v.  Dorsey,  12  Ga. 
12,  56  Am.  Dec.  443. 

3.  In  Whitaker  v.  Hawley,  25  Kan.  674,  37 
Am.  Rep.  277,  where  the  rule  stated  in  the 
text  was  laid  down,  the  court  doubted  the 
soundness  of  the  common-law  rule  requiring 
the  payment  of  rent  for  the  destruction  of 
leased  premises,  and  said  that,  with  little 
doubt,  if  it  were  presented  as  a  new  question 
to  the  court,  the  general  rulings  would  be 
against  the  common-law  doctrine.  Compare 
Marshall  v.  Schofield,  47  L-  T.  N.  S.  406. 

4.  Magaw  v.  Lambert,  3  Pa.  St.  444.  See 
also  Hoeveler  v.  Fleming,  91  Pa.  St.  322- 

The  lessee  of  a  store  paid  rent  for  the  whole 
term  in  advance,  and  before  the  expiration  of 
the  term  the  store  was  burned,  and  the  lessors 
rebuilt  and  leased  the  premises  toother  per- 
sons. It  was  held  that  the  lessee  was  entitled 
to  recover  back  from  the  lessor  the  rent  paid 
by  him  for  that  portion  of  the  term  which  was 
subsequent  to  the  second  lease.  Ward  v.  Bull, 
1  Fla.  271. 

5.  For  Construction  of  Particular  Provisions  in 
Lease,  see  Bennett  v.  Ireland,  El.  Bl.  &  El. 
326,  96  E.  C.  L.  326;  Porteous  v.  Reynar,  13 
App.  Cas.  120;  Agar  v.  Stokes,  5  Ont.  App. 
180;  Browne  v.  Pinsoneault,  3  Can.  Sup.  Ct. 
102;  Taylor  v.  Hortop,  22  U.  C.  C.  P.  542; 
McGill  v.  Proudfoot,  4  U.  C.  Q.  B.  33. 

Negligence  of  Tenant.  —  Where  the  lease  pro- 
vides for  the  release  of  a  tenant  from  future 
rents  provided  the  destruction  of  the  building 
"  be  not  caused  by  the  carelessness,  negli- 
gence, or  improper  conduct  "  of  the  lessee,  the 
tenant  must  show,  to  entitle  him  to  relief  un- 
der such  provision,  that  the  destruction  of  the 
building  was  not  caused  by  his  negligence, 
etc.    Tocci  v.  Powell,  9  N.  Y.  App.  Div.  283. 

Where,  however,  upon  injuries  to  the  build- 
ing by  fire  the  landlord  undertakes  to  repair, 
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Oral  stipulations.  —  The  general  rule  that  contemporaneous  parol  agreements 
are  inadmissible  to  vary  a  written  contract  applies  with  regard  to  oral  stipula- 
tions for  the  release  of  the  tenant  from  liability  for  rent  in  case  of  the  destruc- 
tion of  the  demised  building.1  If.  however,  such  a  provision  is  omitted  from 
the  lease  by  fraud,  accident,  or  mistake,,  a  court  of  equity  will  grant  relief.2 

Exception  in  Covenant  to  Repair,  —  A  provision  in  the  tenant's  covenant  or  agree- 
ment to  repair  relieving  him  from  liability  to  rebuild  in  case  of  the  destruction 
of  the  demised  building  from  certain  causes  does  not  qualify  his  covenant  or 
agreement  to  pay  rent,  and  therefore  does  not  relieve  him  from  liability  for 
future  accruing  rent  if  the  building  is  destroyed  from  the  causes  specified.3 

(b)  Construction  of  Provisions  —  aa.  General  Rule.  —  As  provisions  for  the  relief 
of  the  tenant  from  liability  for  rent  in  case  of  injur)  to  or  the  destruction  of 
the  demised  premises  are  an  attempt  to  abrogate  or  modify  a  well-established 
rule  of  the  common  law,  it  has  been  held  that  their  scope  should  not  be 
extended  beyond  the  plain  import  of  the  words  used,  when  reasonable  effect 
can  be  given  to  the  provision  without  such  extension.4  Still,  the  terms  used 
in  such  provisions  are  not  to  be  restricted  to  their  strict  and  philosophical 
signification,  which  might  defeat  the  intention  of  the  parties,  but  are  to  be 
interpreted  rather  in  accordance  with  their  popular  every-day  interpretation.'"5 

66.  Construction  of  Particular  Terms  —  "  Untenantable  "  or  Uninhabitable.  —  Premises 
are  not  to  be  considered  "  untenantable,"  within  the  meaning  of  such  term 
in  a  provision  in  a  lease  releasing  the  tenant  from  rent  in  case  the  premises 
become  untenantable,  merely  because  the  continued  occupancy  of  the  premises 
is,  by  some  subsequent  event,  rendered  unpleasant."  And  the  question 
whether  the  premises  were  rendered  uninhabitable  is  generally  one  of  fact  for 
the  jury.7 

"  Destruction  "  of  Building.  —  Where  the  lease  provides  that  upon  a  destruction 
or  total  destruction  of  the  building  demised,  the  lease  shall  terminate  and  rent 
cease,  a  partial  destruction  of  the  building,  though  it  renders  the  premises,  or 
a  part  thereof,  untenantable  for  the  purposes  of  the  lease,  does  not  terminate 
the  lease  and  relieve  the  tenant  from  liability  for  future  rents.8 

Specific  Causes  Resulting  in  Loss  of  Use  of  Premises.  —  Where  the  lease  provides  for 
a  suspension  of  rent  or  a  termination  of  the  lease  in  case  the  premises  are 
rendered  untenantable  or  destroyed  from  specified  causes,  the  common-law 


and  does  the  work  of  repairing  defectively,  the 
jury  will  be  justified  in  finding  that  the  fire 
was  not  caused  by  the  fault  of  the  tenant. 
Weeber  v.  Hayes,  (Minn,  igoo)  83  N.  W.  Rep. 
447- 

Proofs  of  Loss  for  Insurance.  —  For  the  pur- 
pose of  showing  that  a  fire  was  not  caused  by 
ihe  tenant's  negligence,  his  proofs  of  loss  to 
secure  insurance  are  admissible  in  evidence. 
Philadelphia  Trust,  etc.,  Co.  v.  Purves,  (Pa. 
1888)  13  Atl.  Rep.  936. 

Repairs  by  Tenant.  —  In  case  of  a  provision 
for  exemption  from  rent  if  the  premises  be- 
come untenantable,  the  tenant  is  not  bound  to 
rebuild  part  of  a  defective  roof,  and  his  fail- 
ure to  do  so  will  not  prevent  his  being  relieved 
from  liability  for  rent  when  the  premises  are 
rendered  untenantable  by  reason  of  such  de- 
fect.   Prosser  v.  Pretzel,  8  Kan.  A  pp.  856. 

1.  Stafford  v.  Staunton,  88  Ga.  298. 

2.  Wood  v.  Hubbell,  10  N.  Y.  479;  Gates  v. 
Green,  4  Paige  (N.  Y.)  355,  27  Am.  Dec.  68. 

3.  Exception  in  Covenant  to  Repair  —  Eng- 
land. —  Belfour  v.  Weston,  1  T.  K.  310;  Hare 
v.  Groves,  3  Anstr.  687. 

California.  —  Beach  v.  Farish,  4  Cal.  339. 
Georgia.  —  Mayer  v.  Morehead,  106  Ga.  434. 


Missotiri. —  O'Neil  v.  Flanagan,  64  Mo. 
App.  87. 

New  Hampshire.  —  Davis  v.  George,  67  N. 
H.  393- 

Pennsylvania. — Phillips  v.  Epp,  6  Kulp  (Pa.) 

405. 

4.  Felix  v.  Griffiths,  56  Ohio  St.  39. 

5.  Phillips  v.  Sun  Dyeing,  etc.,  Co.,  10  R.  I. 

458. 

6.  Untenantable. —  Lewis?'.  Hughes,  12  Colo. 

208. 

Want  of  Temporary  Repairs.  —  Prosser  v. 
Pretzel,  8  Kan.  App.  856. 

Condemnation  of  Premises  for  Purposes  of  Widen- 
ing Street.  —  Premises  were  held  to  have  be- 
come untenantable  when  the  building  had 
been  sold  by  the  commissioners  of  highway 
and  the  purchaser  was  required  to  remove  it 
within  thirty  days.  Payne  v.  Schollhamer, 
(Supm.  Ct.  App.  T.)  30  Misc.  (N.  Y.)  755. 

7.  Goss  Heating,  etc.,  Co.  v.  Oviatt,  60  Mo. 
App.  565. 

8.  "  Destruction  "  —  Meaning  of  Term.  —  Wall 
v.  Hinds,  4  Gray  (Mass.)  256,  64  Am.  Dec.  64; 
Spalding^.  Munford,  37  Mo.  App.  281 ;  Einstein 
v.  Levi,  25  N.  Y.  App.  Div.  565.  See  also 
Chamberlain  v.  Godfrev,  50  Ala.  530;  New 
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liability  of  the  tenant,  in  case  the  premises  are  rendered  untenantable  or 
destroyed  from  a  cause  not  included  in  such  specification  is  not  changed.1 

Unavoidable  Casualties,  etc.  —  The  term  "  casualties  "  or  "  unavoidable  casual- 
ties "  extends  only  to  damages  or  destruction  arising  from  some  supervening 
or  uncontrollable  force  or  accident,  such  as  injuries  from  fire,  lightning,  wind, 
earthquakes,  etc.,  which  usually  result  without  any  direct  agency  of  the  ten- 
ant and  which  are  ordinarily  beyond  human  control.2 

Elements.  —  The  term  "  elements/'  as  used  in  a  lease  providing  for  an  abate- 
ment of  rent  in  case  the  premises  are  rendered  partially  untenantable  by  fire 
or  the  elements,  has  been  held  to  refer  only  to  some  sudden,  unusual,  or 
unexpected  action  of  the  elements,  such  as  floods,  tornadoes,  and  the  like, 
and  not  to  the  natural  and  ordinary  results  of  an  efficient  cause  existing  at  the 
time  of  the  letting.3 

cc  Necessity  for  Surrender  of  Possession.  —  Provisions  in  the  lease  that  on  the 
destruction  of  the  premises  the  tenant's  liability  for  future  rents  shall  cease, 
or  that  he  shall  be  entitled  to  a  pro  rata  return  of  rents  paid  in  advance,  have 
been  held  merely  to  confer  upon  the  tenant  an  option  to  terminate  the  lease 
upon  the  happening  of  such  an  event;  and  to  entitle  him  to  claim  a  release 
from  future  rents  or  a  return  of  rents  paid  in  advance,  a  surrender  of  possession 
by  him  has  been  held  necessary.-*  Still,  it  has  been  held,  under  a  provision 
for  the  suspension  of  rent  during  any  period  when  the  premises  should  be  ren- 
dered untenantable,  that  the  tenant' need  not  abandon  possession  to  entitle 
him  to  the  benefit  of  such  provision.5  And  under  a  very  similar  provision  it 
has  been  held  that  the  destruction  of  the  premises  did  not  of  itself  terminate 


York  Real-Estate,  etc.,  Imp.  Co.  v.  Motley, 
(N.  Y.  City  Ct.  Gen.  T.)  16  N.  Y.  Supp.  209. 
And  see  Destroy,  vol.  9,  p.  406. 

1.  Saner  v.  Bilton,  7  Ch.  D.  815;  Tays  v. 
Ecker,  6  Tex.  Civ.  App.  188. 

2.  Casualties.  —  Welles  v.  Castles,  3  Gray 
(Mass.)  323;  Tays  v.  Ecker,  6  Tex.  Civ.  App. 
188.    See  also  Casualty,  vol.  5,  p.  762. 

Natural  Decay.  —  In  Bigelow  v.  Collamore,  5 
Cush.  (Mass.)  226,  it  was  held  that  the  break- 
ing down  of  a  millwheel  from  general  decay 
wis  not  caused  by  an  unavoidable  casualty. 

Failure  of  the  Landlord  to  Repair  Adjoining 
Premises  is  not  an  unavoidable  casualty. 
Welles  v.  Castles,  3  Gray  (Mass.)  323. 

Rupture  of  Boiler.  —  Injury  to  a  building  from 
the  rupture  of  a  steam  boiler,  operated  under 
ordinary  pressure,  was  held  to  be  caused  by 
an  "  unavoidable  casualty  "  within  a  provision 
for  suspension  of  rent  until  injuries  from  such 
casualties  should  be  repaired  by  the  landlord. 
Phillips  v.  Sun  Dyeing,  etc.,  Co.,  10  R.  I.  458. 

Condemnation  of  Building  by  City  Authorities. 
—  Where  the  lessee  agrees  lo  pay  the  rent  un- 
less "  said  premises  shall  be  destroyed  or  ren- 
dered untenantable  by  fire  or  other  unavoidable 
casualty,"  and  the  premises  are  condemned 
by  the  city  council  as  unsafe  and  untenantable 
because  of  their  natural  deterioration  and  de- 
cay, such  condemnation  does  not  constitute  an 
"  unavoidable  casualty  "  within  the  meaning 
of  the  clause.  Tays  v.  Ecker,  6  Tex.  Civ. 
App.  188. 

Partial  Destruction  of  Building  in  Widening 
Street.  —  A  provision  that  rent  should  be  sus- 
pended if  the  premises  are  rendered  untenant- 
able by  fire  or  other  casualty  refers  to  a  fortu- 
itous interruption,  and  does  not  embrace  an 
injury  to  the  building  by  its  being  cut  down 
to  conform  to  a  change  in  the  street.  Mills  v. 
Baehr,  24  Wend.  (N.  Y.)  254. 


3" 


"  Fortuitous  Event." — The  phrase  "  fortuitous 
event  "  or  cause  "  beyond  the  control  "  of  the 
tenant  does  not  include  a  cause  set  in  molion 
by  the  act  of  the  tenant,  and  therefore  the  loss 
of  the  demised  premises  because  of  the  tenant's 
failure  in  business  is  not  within  such  clause. 
Taylor  v.  Syme,  17  N.  Y.  App.  Div.  517. 

Unforeseen  Event  —  Act  of  Law.  —  A  provision 
for  an  abatement  of  rent  in  case  the  lessee  is 
deprived  of  the  use  of  the  property  by  any 
"  unforeseen  event ,:  does  not  apply  when  the 
tenant's  use  of  the  property  on  Sunday  is  sub- 
sequently prohibited  by  the  passage  of  a  Sun- 
day law.    Abadie  v.  Berges,  41  La.  Ann.  281. 

"Inevitable  Accident."  —  Saner  v.  Bilton,  7 
Ch.  D.  815. 

3.  Elements.  —  Thus,  it  has  been  held  thai  a 
provision  against  injury  from  the  "  elements  " 
did  not  include  an  injury  to  the  cellar  of  a 
building  by  the  percolation  of  water  therein, 
due  to  the  defective  condition  of  the  wall  and 
the  nature  of  the  soil.  Harris  v.  Corlies,  40 
Minn.  to6     And  see  Elements,  vol.  10,  p.  895. 

4.  Necessity  for  Tenant's  Surrender  of  Possession 
—  Chamberlain  v.  Godfrey,  50  Ala.  530,  Busch- 
man  v.  Wilson,  29  Md.  553.  See  also  Gales  v. 
Green,  4  Paige  (N.  Y.)  355,  27  Am.  Dec.  68. 
Contra,  Philadelphia  Trust,  eic,  Co.  v.  Purves, 
(Pa.  1888)  13  All.  Rep.  936.  Compare  Patterson 
v.  Ackerson,  I  Edw.  (N.  Y.)  96. 

5.  Schutz  v.  Corn,  (Supm.  Ct.  Gen.  T.)  5  N. 
Y.  St.  Rep.  19.  See  also  Kip  v.  Merwin,  52  N. 
Y.  542. 

In  Tatum  v.  Thompson,  86  Cal.  203,  how- 
ever, it  was  held  that  where,  after  a  partial 
destruction  of  the  building,  the  lessee  remained 
in  possession,  he  thereby  elected  to  treat  the 
premises  as  still  tenantable. 

Continued  Occupation  by  a  Subtenant  is  not 
conclusive  evidence  that  the  premises  were 
not  untenantable.  Kip  v.  Merwin,  52  N.  Y.  542. 
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the  lease.1  Where  the  lease  provided  that  in  case  of  the  destruction  of  the 
buildings  by  fire  the  lease  should  terminate,  the  lessee  has  been  held  liable  for 
the  reasonable  value  of  the  premises  by  continuing  to  occupy  them  for  his 
own  purposes.2 

dd.  Determination  ok  Proportionate  Abatement.  —  The  determination  of  the 
amount  of  a  proportionate  abatement  upon  a  partial  destruction  of  the  premises 
depends,  of  course,  upon  the  provisions  of  the  lease.3  Where  the  lease  pro- 
vides generally  for  a  proportionate  abatement  in  case  of  the  partial  destruction 
of  the  premises,  the  abatement  is  not  limited  to  the  rental  value  of  the  part 
destroyed,  but  includes  also  any  depreciation  in  the  rental  value  of  the 
remainder  of  the  premises  if  such  depreciation  is  occasioned  by  such  partial 
destruction.4 

ee.  Rent  Paid  in  Advance.  —  Where  the  lease  provides  that  upon  the  destruc- 
tion of  the  buildings  demised  the  lessee  shall  be  exonerated  from  the  payment 
of  rent,  or  from  the  payment  of  rent  after  a  surrender  of  the  premises,  the 
lessee  cannot,  in  case  he  has  paid  rent  in  advance  for  a  period  of  the  term, 
and  the  premises  are  destroyed  during  such  period,  recover  back  a  share  of 
the  rent  paid  in  proportion  to  the  unexpired  portion  of  the  period  for  which 
the  rent  was  so  paid.5  Of  course  the  parties  may  expressly  provide  for  a 
pro  rata  return  of  rent  paid  in  advance,  upon  the  destruction  of  the  premises.6 

ff.  Rent  Paid  under  Protest.  —  Where  the  lease  provides  for  an  abatement 
of  rent  upon  injury  to  the  premises,'  and  after  such  injury  the  landlord 
demands  full  rent,  which  is  paid  by  the  tenant  under  protest,  the  tenant  can- 
not recover  the  amount  of  the  rebate  to  which  he  was  entitled.7 

gg.  Provision  for  Suspension  of  Rent  —  Landlord  Repairing.  —  Where  the  lease 
merely  provides  for  a  suspension  of  rent  in  case  the  premises  are  rendered 
untenantable,  the  lease  is  not  terminated  in  such  an  event,  and  if  within  a 
reasonable  time  the  landlord  puts  the  premises  into  a  tenantable  condition  the 
liability  of  the  tenant  for  rent  thereafter  again  attaches  ;  9  and  such  a  provision 
confers  upon  the  landlord  an  implied  right  to  enter  to  make  the  required 
repairs,9  and  the  tenant  cannot  claim  an  eviction  on  account  of  such  an  entry. 10 
If,  however,  the  landlord  delays  for  an  unreasonable  time  in  beginning  the 
repairs,  the  tenant  may  treat  the  lease  as  rescinded,  and  cannot  be  held  for 
future  rents  upon  the  repairs  being  subsequently  made.11 

1.  Rogers  v.  Snow,  118, Mass.  118.  Compare  upon  the  destruction  of  the  premises.  Brooks 
Witty  v,  Matthews,  52  N.  Y.  512.  v.  Cutter,  119  Mass.  132. 

2.  Wallace  v.  Coe,  (Supm.  Ct.  Gen.  T.)  13  N.  6.  See  Hecht  v.  Heervvagen,  (C.  PI.  Gen.  T.) 
Y.  St.  Rep.  546.  I4  Misc.  (N.  Y.)  529,  affirming  13  Misc.  (N.  Y.) 

3.  Construction  of  Contract  as  to  Amount  of  Pro-  316,  and  Hortop  r.  Taylor,  21  U.  C.  C.  P.  56, 
portionate  Abatement.  —  Cornock  t.  Dodds,  32  where  such  agreements  are  considered. 

U.  C.  Q.  P>.  625;  McGill  v.  Proudfoot,  4  U.  C.  7.  Regan  v.  Bad  win,  126  Mass.  485,  30  Am. 

Q  B.  33.  Rep.  689. 

Provision  for  Arbitration.  —  Hortop  v.  Taylor,  8.  Landlord   Repairing  —  Liability    for  Rent 

21  U.  C.  C.  P.  56.  Reattaches.  —  Phillips,  etc.,   Co.  ».  Whitney 

4.  Cary  v.  Whiting,  118  Mass.  363.  109  Ala.  645;  Smith  v.  McLean,  22  111.  App. 
6.  Recovery  of  Rent  Paid  in  Advance.  —  Tar-  451,  affirmed  123  111.  210;  Goss  Heating,  etc. 

kovsky  71.  George  H.  Hess  Co.,  64  111.  App.  Co.  v.  Oviatt,  60  Mo.  App.  565;  Einstein  v. 

513;  Felix  v.  Griffiths,  56  Ohio  St.  39;  Cross  v.  Levi,  25  N.  Y.  App.   Div.  565;   Whitman  v. 

Button,  4  Wis.  468;  Ryerse  z.  Lyons,  22  U.  Louten,  (N.  Y.  City  Ct.  Tr.  T.)  3  N.  Y.  Supp. 

C.  Q.  B.  12.    See  also  Pulver  v.  Williams,  3  754.    See,  however,  Schmidt*'.  Pettit,  1  Mac- 

U.  C.  C.  P.  56;  Werner  y.  Padula,  49  N.  Y.  Arthur  (D.  C.)  179. 

App.  Div.  135.    Compare  Rich  v.  Smith,  121  9.  Einstein  v.  Levi,  25  N.  Y.  App.  Div.  565. 

Mass-  328.  10.  Phillips,  etc.,  Co.  v.  Whitney,  109  Ala. 

Note  Given  in  Consideration  of  Surrender  Ac-  645. 
cepted.  —  When,  in  consideration  of  the  lessor's  The  fact  that  the  landlord  requires  the  ten- 
acceptance  of  a  surrender  of  the  lease,  the  ten-  ant  to  remove  his  goods  from  the  building  to 
ant  executed  notes  to  .  the  landlord,  and  the  enable  him  to  make  the  repairs  does  not  con- 
premises  were  subsequently  destroyed,  it  was  stitute  an  eviction.  Smith  v.  McLean,  123  111. 
held  that  the  tenant  was  not  released  from  210. 

liability  on  the  notes  though  the  lease  had  11.  Nimmo  v.  Harway,  (Supm.  Ct.  App.  T.l 

contained  a  provision  for  a  suspension  of  rent  23  Misc.  (N.  Y.)  126. 
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(4)  Statutes  for  Relief  of  Tenants  —  (a)  In  General.  —  In  a  few  of  the  juris- 
dictions of  the  United  States  statutes  have  been  enacted  changing  the  com- 
mon-law rule  in  regard  to  the  tenant's  liability  for  rent  in  case  of  the  destruction 
of  or  injur}7  to  the  demised  premises.1 

Statutory  Relief  from  Liability  to  Rebuild.  —  Statutory  provisions  for  the  relief  of 
tenants  from  liability  to  rebuild  in  case  of  the  destruction  of  the  building 
demised  do  not  relieve  them  frcm  liability  for  future  rents  upon  such 
destruction.3 

Retroactive  Effect  of  Statute.  —  These  statutory  provisions  for  the  relief  of  ten- 
ants do  not  affect  the  liability  of  tenants  under  leases  executed  prior  to  the 
passage  of  the  statutes,  but  their  liability  in  case  of  injury  to  or  the  destruc- 
tion of  a  demised  building  remains  the  same  as  at  common  law.3 

By  What  Law  Lease  Governed.  —  The  liability  of  the  tenant  is  governed  by 
the  law  of  the  state  in  which  the  demised  property  is  situated,  and  not  by  the 
law  of  the  state  in  which  it  is  sought  to  enforce  the  liability  of  the  tenant 
under  the  lease.*  And  where  an  action  is  brought  in  one  state  upon  a  lease 
of  property  situated  in  another  state,  the  courts  of  the  former  state  will  pre- 
sume that  the  common-law  rule  prevails  in  the  latter  state.5 

(b)  To  What  Things  Demised  Statutes  Apply.  —  The  term  "tenement,"  as  used  in 
the  Connecticut  statute,  has  been  held  to  cover  "everything  that  may  be  occu- 
pied under  a  lease;  everything  for  which  an  action  for  use  and  occupation 
would  lie  at  common  law,"  6  and  therefore  has  been  held  to  cover  the  demise 
of  rooms  in  a  building.7  And  in  Nezv  York  the  term  "  lessees  or  occupants  " 
of  any  "  building  "  has  been  held  to  include  the  lessee  of  rooms  in  a  building.8 

(c)  "Otherwise  Expressly  Provided."  —  The  provision  of  the  New  York  statute 
that  the  statute  shall  not  apply  where  it  is  "otherwise  expressly  provided  " 
in  the  lease  has  been  under  consideration  in  a  number  of  cases.9    A  general 


1.  Statutes  —  California. — Green  v.  Redding, 
92  Cal.  548. 

Connecticut.  —  Act  1869,  c.  92;  Gen.  Stat. 
1888,  §  2969;  Hatch  v.  Stamper,  42  Conn.  28; 
Miller  v.  Benton,  55  Conn.  529. 

Kentucky.  —  Stat.  1894,  §  2297. 

Michigan.  —  Holmes  v.  Wood,  88  Mich. 
435- 

Minnesota.  —  Laws  1883,  c.  100,  §  1;  Stat. 
1894,  §  5871;  Roach  v.  Peterson,  47  Minn. 
291. 

New  York.  —Laws  N.  Y.  i860,  c.  345;  Birds. 
Rev.  Stat.  N.  Y.  (1S96),  p.  2633,  §  197;  Edwards 
v.  McLean,  122  N.  Y.  302;  Austin  v.  Field, 
(Buffalo  Super.  Ct.  Gen.  T.)  7  Abb.  Pr.  N.  S. 
(N.  Y.)  29;  Fleischmann  v.  Toplitz,  (Ct.  App.) 
47  N.  Y.  St.  Rep.  892;  Zimmer  v.  Black,  (Supm. 
Ct.  Gen.  T.)  37  N.  Y.  St.  Rep.  312;  Tallman  v. 
Gashweiler,  13  Daly  (N.  Y.)  555. 

Ohio.  —  Bates's  Annot.  Stat.  1897,  §  41 13. 

South  Dakota.  —  Prior  v.  Sanborn  County,  12 
S.  Dak.  86. 

2.  Statute  Relieving  Tenant  from  Liability  to 
Rebuild.  —  O'  Neil  v.  Flanagan,  64  Mo.  App.  87. 

3.  Statutes  Not  Retroactive.  —  Lanpher  v. 
Glenn,  37  Minn.  4. 

4.  Conflict  of  Laws.  —  Graves  v.  Cameron,  (C. 
PI.  Gen.  T.)  58  How.  Pr.  (N.  Y.)  75. 

5.  Presumption  with  Regard  to  Common-law 
Rule.  —  Graves  v.  Cameron,  (C.  PL  Gen.  T.)  58 
How.  Pr.  (N.  Y.)  75.  See  also  McCulloch  v. 
Norwood,  58  N.  Y.  567. 

6.  "  Tenement."  —  Miller  v.  Benton,  55  Conn. 
529- 

In  Mississippi  it  has  been  held  that  the  pro- 
vision that  "  a  tenant  shall  not  be  bound  to 
pay  rent  for  buildings  after  their  destruction 
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by  fire,"  etc.,  applied  to  buildings  rural  as 
well  as  urban.    Taylor  v.  Hart,  73  Miss.  22. 

7.  Rooms  in  Building.  —  Miller  v.  Benton,  55 
Conn.  529. 

8.  New  York  Real  Estate,  etc.,  Co.  v.  Mot- 
ley, (C.  PI.  Gen.  T.)  3  Misc.  (N.  Y.)  232,  affirm- 
ing (N.  Y.  City  Ct.  Gen.  T.)  1  Misc.  (N.  Y.)  231, 
and  affirmed  143  N.  Y.  156. 

9.  "  Otherwise  Expressly  Provided  "  —  New 
York  Statute. —  To  exclude  the  lessee  from  the 
benefit  of  the  statute,  on  the  ground  that  it  is 
"  otherwise  expressly  provided  "  in  the  lease, 
it  is  not  essential  that  there  should  be  a  cove- 
nant in  express  terms  obligating  him  to  pay 
rent  although  the  building  becomes  untenant- 
able; but  it  is  sufficient  if  the  intention  to  take 
away  the  benefit  of  the  statute  is  clearly  shown 
on  the  face  of  the  lease,  as  where  it  appears 
that  the  parties,  having  in  mind  the  con- 
tingency mentioned  in  the  statute,  inserted 
provisions  or  covenants  inconsistent  with  the 
tenant's  statutory  right  of  surrender.  Butler 
v.  Kidder,  87  N.  Y.  08;  Nimmo  v.  Harway, 
(Supm.  Ct.  App.  T.)  23  Misc.(  N.  Y.)  126. 

YVhere  a  lease  contained  a  covenant  that  it 
should  come  to  an  end  "  in  case  of  the  total 
destruction  of  the  premises  by  fire  or  other- 
wise," provided  such  destruction  "  be  not 
caused  by  the  carelessness,  negligence,  or  im- 
proper conduct  "  of  the  lessee,  it  was  held  that 
the  covenant  furnished  the  measure  of  the 
lessee's  exemption  from  liability,  and  that  the 
statute  had  no  application;  further,  that  in 
order  to  bring  himself  within  the  exemption, 
the  lessee  must  show  that  the  destruction  of 
the  premises  was  caused  through  no  fault  of 
his.    Tocci  z.  Powell,  9  N.  Y.  App.  Div.  283. 
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covenant  by  the  tenant  to  repair  will  take  the  lease  out  of  the  operation  of 
the  statute;  1  but  an  agreement  that  if  the  lessee  abandons  the  premises  the 
rent  for  the  entire  term  shall  become  due  and  payable  will  not  operate  as  a 
waiver  of  the  statute,  since,  to  constitute  such  waiver,  the  lease  must  show 
that  the  parties  had  the  statutory  enactment  in  their  mind  and  intended  to 
abrogate  its  operation.2 

(d)  Cause  of  Destruction  or  Injury.  —  Statutes  which  provide  for  the  relief  of  the 
tenant  in  case  the  premises  are  destroyed  or  injured  by  the  "  elements  or 
other  cause  "  so  as  to  render  them  untenantable  have  been  held  to  apply  only 
where  the  premises  are  rendered  untenantable  by  some  sudden  or  extraordi- 
nary calamity,  as  where  they  are  wholly  or  partially  destroyed  by  fire,  water,  a 
mob,  or  other  like  cause.3 

Ordinary  Repairs.  —  Such  statutes  do  not  afford  any  relief  to  the  tenant  when 
the  untenantable  condition  of  the  premises  could  have  been  obviated  by  the 
making  of  ordinary  repairs  which  the  tenant  was  at  common  law  bound  to 
make.4 

Condition  Existing  at  Time  of  Letting.  — -  So  also  the  statutes  contemplate  only  a 
destruction  or  injury  to  the  premises  from  some  event  happening  after  the 
beginning  of  the  tenancy,  and  are  not  applicable  to  the  existing  condition  of 
the  premises  at  the  time  of  the  letting,  though  the  premises  were  at  such  time 


1.  Effect  of  Covenant  to  Repair.  —  May  v.  Gillis, 
53  N.  Y.  App.  Div.  393;  Loclcrow  v.  Horgan, 
58  N.  Y.  635.     Compare  Butler  v.  Kidder,  87  N 

Y.  9S. 

2.  Vann  v.  Rouse,  94  N.  Y.  401. 

So  also  a  clause  in  a  lease  providing  for 
the  payment  of  a  pro  rata  rent  in  case  of  the 
partial  destruction  of  1  he  building  demised,  if 
other  portions  are  capable  of  reasonable  occu- 
pancy, and  for  a  termination  of  the  lease  in 
case  the  building  is  so  destroyed  as  to  require 
rebuilding,  does  not  take  the  case  out  of  the 
operation  of  the  statute  as  regards  a  partial 
destruction  of  the  building  which  renders  il 
wholly  untenantable,  bat  which  does  not  re- 
quire thai  it  be  rebuilt.  New  York  Real  Estate, 
etc.,  Co.  v.  Motley,  143  N.  Y.  156,  affirming  3 
Misc.  (N.  Y.)  232,  which  affirmed  (N.  Y.  City 
Ct.  Gen.  T.)  1  Misc.  (N.  Y.)  231. 

3.  Hatch  v.  Stamper,  42  Conn.  28;  Lansing 
v.  Thompson,  8  N.  Y.  App.  Div.  54;  Suydam 
v.  Jackson,  54  N.  Y.  450;  Coulson  v.  Whiting, 
(C.  PI.  Gen.  T.)  14  Abb.  N.  Cas.  (N.  Y.)  60; 
Sutphen  t.  Seebass,  14  Abb.  N.  Cas.  CN.  Y.)  67. 
note;  Francke  v.  Youmans,  17  N.  Y.  Wkly. 
Dig.  252;  Milliard  v.  New  York,  etc.,  Gas  Coal 
Co.,  41  Ohio  St.  662,  52  Am.  Rep.  99.  See  also 
Edwards  v.  McLean,  122  N.  Y.  302;  Sheary  v. 
Adams,  18  Hun  (N.  Y.)  181;  Minneapolis  Co- 
operative Co.  v.  Williamson,  51  Minn.  53,  38 
Am.  St.  Rep.  473;  Vinson  z:  Graves,  16  La. 
Ann  162;  Payne  v.  James,  45  La.  Ann.  381 ; 
Jackson  v.  Michie,  33  La.  Ann.  723;  Hollings- 
worth  v.  Atkins,  46  La.  Ann.  515;  M'asson  v. 
Murray,  21  La.  Ann.  535.  Compare  Viterbo  v. 
Friedlander,  120  U.  S.  707;  Francke  v.  You- 
mans, 17  N.  Y.  Wkly.  Dig  252. 

The  New  York  Act  of  I860  does  not  apply 
when  the  occupation  of  the  premises  is  ren- 
dered dangerous  by  reason  of  the  breaking  out 
of  an  infectious  disease  in  the  house  prior  to 
the  beginning  of  the  term.  Edwards  z.  Mc- 
Lean, 122  N.  Y.  302;  Majestic  Hotel  Co.  v. 
Eyre,  53  N.  Y.  App.  Div.  273. 

Compare  with  the  preceding  New  York  cases 
the  following  observation  by  Hatch,  J.,  in  the 
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case  last  cited :  "  The  occasion  for  its  passage 
was  to  relieve  tenants  from  the  payment  of 
rent  where  the  premises  were  physically  de- 
stroyed by  the  action  of  the  elements.  Suy- 
dam v.  Jackson,  54  N.  Y.  450.  The  rule  of 
this  case  has  been  stmewhat  extended  by  at- 
taching additional  force  to  the  words  '  cr  any- 
other  cause,'  and  it  is  now  held  that  gradual 
deterioration,  rendering  the  premises  unin- 
habitable, can  be  availed  of  to  defeat  a  recov- 
ery for  rent.  Tallman  v.  Murphy,  120  N.  Y. 
345;  Meserole  v.  Sinn,  34  N.  Y.  App.  Div.  33, 
affirmed  on  appeal,  161  N.  Y.  59." 

4.  Failure  to  Make  Ordinary  Repairs.  —  Hatch 
7'.  Stamper.  42  Ccnn.  29;  Gulliver  v.  Fowler, 
64  Conn.  556;  Suydam  v.  Jackson,  54  N.  Y. 
450;  Thalheimer  v.  Lempert.  (Supin.  Ct.  Gen. 
T.)  17  N.  Y.  St.  Rep.  346;  Lansing  1;  Thomp- 
son, 8  N.  Y.  App.  Div.  54;  Heintze  v.  Erl-icher, 
(Marine  Ct.  Tr.  T.)  1  City  Ct.  (N.  Y.)  465; 
Lynch  v.  Sauer,  (Supm.  Ct.  App.  T.)  16  Misc. 
(N.  Y.)  1;  Sheary  v.  Adams,  18  Hun  (N.  Y.) 
181;  Oaklev  v.  Loening,  8  Misc.  (N.  Y.)  302, 
affirming  (N.  Y.  City  Ct.  Gen.  T.)  57  N.  Y.  St. 
Rep.  643.  See  also  Crawford  v.  Redding,  (C. 
PI.  Gen.  T.)  8  Misc.  (N.  Y.)  306. 

In  Meserole  v.  Hoyt,  161  N.  Y.  59,  O'Brien, 
J.,  said:  "  The  statute  does  not  apply  to  a 
case  where  the  defect  exisied  when  the  lease 
was  made,  and  no  fraud  or  misrepresentatirn 
is  shown  on  the  part  of  the  landlord,  or  when 
it  results  from  the  neglect  of  the  tenant  to 
make  ordinary  repairs,  or  from  deterioration 
due  to  the  ordinary  use  by  the  tenant.  Suy- 
dam v.  Jackson,  54  N.  Y.  450;  Franklin  v. 
Brown,  118  N.  Y.  no;  Daly  v.  Wise,  132  N.  Y. 
306.  But  it  does  apply  in  a  case  where  it  ap- 
pears that  by  the  action  of  the  elements,  or 
other  cause  occurring  during  the  demised 
term,  the  premises  become  untenantable,  or 
unfit  for  occupancy.  Sully  v.  Schmitt,  147  N. 
Y.  248;  Tallman  v.  Murphy,  120  N.  Y.  345: 
Vann  v.  Rouse,  94  N*.  Y.  401." 

When  the  demised  building  was  torn  down 
by  the  city  authorities,  because  cf  its  danger- 
ous condition  from  gradual  decay,  it  was  held 
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in  an  untenantable  condition.1  In  Michigan,  however,  the  statute  authorizes 
a  tenant  to  vacate  the  premises  when  they  become  untenantable  from  any 

Destruction  or  Injury  Through  Fault  of  Tenant.  —  The  statutes  generally  except 
from  their  operation  the  destruction  of  or  injury  to  the  premises  through  the 
fault  of  the  tenant.3  . 

(e)  Necessity  for  Surrender  of  Possession.  —  Under  statutes  which  provide  that  111 
case  of  the  destruction  of  or  injury  to  the  demised  premises  the  tenant  may 
quit  and  surrender  possession  and  escape  liability  for  further  rent,  it  is  held 
that  to  enable  the  tenant  to  claim  the  benefit  of  the  statute  he  must  yield  up 
or  surrender  all  that  remains  of  the  demised  premises;  the  surrender  of  the 
possession  is  a  condition  precedent  to  the  relief  of  the  tenant  from  his  obliga- 
tion to  pay  further  rents.4  • 

(f)  What  Constitutes  Untenantable  Condition.  —  As  a  general  rule  the  question 
whether  the  premises  have  been  rendered  untenantable  is  for  the  jury.  lhe 
injury  to  the  premises  must,  however,  be  serious  to  sustain  a  finding  that  they 
were  rendered  untenantable  thereby.6 


that  the  tenant  was  not  relieved  from  liability 
for  rent.  Achlars  v.  Rehlenger,  (Marine  Ct. 
Tr.  T.)  i  Ciiy  Ct.  (NT.  Y.)  79- 

1.  Condition  Existing  at  Time  of  Letting.  — 
Djxt?r  v.  King,  (Brooklyn  City  Ct.  Gen.  T.)  8 
N  Y.  Sapp.  489;  Bon  v.  Watson,  (Brooklyn 
City  Ct.  Gen.  T.)  4  N.  Y.  S  app.  872;  Hays  v. 
Moody,  (N.  Y.  City  Ct.  Gea.  T.)  2  N.  Y.  Supp. 
385;  Johnson  v.  Oppenheim,  55  N.  Y.  280; 
Bloomer  v.  Merrill,  1  Daly  (N.  Y.)  485;  Mes- 
erole  v.  Hoyt,  161  N.  Y.  59,  affirming  34  N.  Y. 
App.  Div.  33.  See  also  Daly  v.  Wise,  15  Daly 
(N.  Y.)  431;  Alsheimer  v.  Krohn,  (Supm.  Ct. 
Gen.  T.)  45  How.  Pr.  (N.  Y.)  127. 

2.  Le  mard  v.  Armstrong,  73  Mich.  577- 

3.  Destruction  or  Injury  Through  Fault  of  Ten- 
ant.—R^ach  v.  Peterson,  47  Minn.  291. 

Where  the  destruction  of  the  building  was 
caused  by  the  wilful  fault  of  the  tenant  in  re- 
fusing to  allow  an  adjoining  landowner  to  enter 
and  s'lore  up  the  building  while  an  excavation 
was  bsing  made  on  the  adjoining  land,  it  was 
held  that  he  could  not  claim  the  benefit  of  the 
Neio  York  Act  of  i860.  Johnson  v.  Oppen- 
heim, 55  N.  Y.  280. 

In  JVew  Jersey  it  has  b:sn  held  that  the  neg- 
ligence of  the  tenant  was  a  "  fault  "  within 
the  meaning  of  such  term  as  used  in  lhe  New 
Jersey  slalute.  Dorr  v.  Harkness,  49  N.  J.  L. 
571,  60  Am.  Rep.  656. 

4.  Possession  Must  Be  Surrendered  by  Tenant  — 
Minnesota.  —  Roach  v.  Peterson,  47  Minn.  291. 

Neio  York.  —  Lansing  v.  Thompson,  8  N.  Y. 
App.  Div.  54;  Johnson  v.  Oppenheim,  55  N.  Y. 
280,  affirming  35  N.  Y.  Super.  Ct.  440;  Pearson 
v.  Gillotte,  (N.  Y.  City  Ct.  Gen.  T.)  15  N.  Y.  St. 
Rep.  395;  Danziger  v.  Falkenberg,  (Supm. 
Ct.  Gen.  T.)  46  N.  Y.  St.  Rep.  331;  Smith  v. 
Sonnekalb,  67  Barb.  (N.  Y.)  66;  Hays  v. 
Moody,  (N.  Y.  City  Ct.  Gen.  T.)  2  N.  Y.  Supp. 
385;  Smith  v.  Kerr,  108  N.  Y.  31,  2  Am.  St.  Rep. 
362;  Copeland  v.  Luttgen,  (Supm.  Ct.  App.  T.) 
17  Misc.  (N.  Y.)  604;  Danziger  v.  Falkenberg, 
(Supm.  Ct.  Gen.  T.)  18  N.  Y.  Supp  927.  Com- 
pare Austin  v.  Field,  (Buffalo  Super.  Ct.  Gen. 
T.)  7  Abb.  Pr.  N.  S.  (N.  Y.)  29;  Kip  v.  Merwin, 
52  ST.  Y.  542. 

Ohio.  —  Gay  v.  Davey,  47  Ohio  St.  396. 
See  also   Lieberthal   v.    Montgomery,  121 
Mich.  369.    Compare  Gulliver  v.  Fowler,  64 
Conn.  556. 
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Tenant  Has  Reasonable  Time  for  Removal  of 
Property.  —  Zimmer  1..  Black,  (Supm.  Ct.  Gen. 
T.)  37  N  .Y.  St.  Rep.  312;  Fleischman  v.  Top- 
liiz  134  N  Y.  349;  Austin  v.  Field,  (Buffalo 
Super.  Ct.  Gen.  T.)  7  Abb.  Pr.  N.  S.  (N.  Y.) 
29;  Basseit  v.  Dean,  34  Hun  (N.  Y.)  250.  See 
also  Decker  v.  Morton,  31  N.  Y.  App.  Div.  469. 

But  where  the  tenant  remains  in  possession 
of  the  injured  premises  for  an  unreasonable 
time  after  the  injury,  he  will  be  considered  as 
having  elected  not  to  avail  himself  of  the  stat- 
utory right  to  surrender  the  possession  and 
escape  further  liability,  and  therefore  cannot 
take  advantage  of  the  statute.  Roach  v. 
Peterson,  47  Minn.  462.  See  also  Marks  v. 
Dellaglio,  (Supm.  Ct.  App.  T.)  32  Misc.  (N. 

Y  Nonsurrender  by  Subtenant.  —  Where  the  build- 
ing, at  the  time  of  its  destruction,  was  under 
lease  to  a  subtenant  who  failed  to  surrender 
possession,  it  was  held  that  the  original  lessee 
was  not  exonerated  by  the  New  York  statute 
from  the  payment  of  rent.  Smith  v.  Sonne- 
kalb, 67  Barb.  (N.  Y,)  66. 

In  Mississippi,  however,  it  has  been  held, 
under  An  not.  Code  1892,  §  2498,  which  pro- 
vides that  "  a  tenant  shall  not  be  bound  to  pay 
rent  for  buildings  after  their  destruction  by 
fire,"  etc.,  that  in  the  case  of  a  lease  of  a  plan- 
tation with  a  ginhouse. situated  thereon,  upon 
the  destruction  of  the  ginhouse  by  fire  the  ten- 
ant was  entitled  to  an  abatement  in  the  rent  in 
proportion  to  the  rental  value  of  the  ginhouse, 
without  being  required  to  surrender  the  pos- 
session of  the  plantation.  Taylor  v.  Hart,  73 
Miss.  22. 

5.  Question  for  Jury.  —  Tallman  v.  Murphy. 
120  N.  Y.  345;  Meserole  v.  Hoyt,  161  N.  Y.  59, 
affirming  34  N.  Y.  App.  Div.  33;  Weeber  v. 
Hayes,  (Minn.  1900)  83  N.  W.  Rep.  447  (finding 
that  premises  were  untenantable  held  war- 
ranted). See  also  St.  Michael's  Protestant 
F.piscopal  Church  v.  Behrens,  13  Daly  (N.  Y.) 
548. 

Unwholesome  Smells  do  not  render  the  prem- 
ises untenantable.  Sulphin  v.  Seebas,  12  Daly 
(N.  Y.)  139. 

6.  See  Wampler  v.  Weinmann,  56  Minn,  t, 
wherein  it  was  held  that  the  evidence  did  not 
warrant  a  finding  by  the  jury  that  the  premises 
had  been  rendered  untenantable  by  the  injury. 
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(g)  Effect  upon  Liability  for  Accrued  Rents.  —  Where  the  statute  merely  authorizes 

the  lessee  to  surrender  possession  upon  the  destruction  of  or  injury  to  the 
premises,  his  liability  for  rent  accrued  and  payable  at  the  time  of  the  destruc- 
tion or  injury  is  not  affected  even  though  the  rent  was  payable  in  advance.1 
And  a  fortiori  where  the  rent  has  been  paid  in  advance  the  tenant  can 
recover  back  no  part  thereof.8 

(h)  Landlord  Repairing.  —  Where  the  landlord  has  repaired  premises  rendered 
untenantable  by  fire,  and  the  tenant  resumes  occupation,  his  liability  under 
the  original  lease  for  rent  subsequently  accruing  reattaches.3  And  under  the 
present  Connecticut  statute  the  tenant  is  bound  to  continue  the  lease  upon  the 
refitting  of  the  premises  by  the  landlord  within  a  reasonable  time.4 

Right  of  Tenant  to  Occupy  New  Building.  —  The  New  York  statute  merely  author- 
izes the  tenant  to  surrender  the  premises  and  escape  liability  for  rent,  and 
does  not  necessarily  terminate  the  lease ;  and  where  the  tenant  remains  in 
possession  of  the  premises,  and  the  landlord  enters  and  builds  a  structure  more 
expensive  than  the  one  destroyed,  the  tenant  is  entitled  to  occupy  it  at  the 
old  rent.5 

?'.  Illegality  of  Lease.  —  The  general  rule  that  courts  will  not  grant 
relief  to  parties  to  illegal  contracts  6  applies  of  course  with  full  force  to 
actions  for  the  recovery  of  rent  upon  illegal  leases.7  This  question  has  chiefly 
arisen  where  premises  were  leased  with  the  knowledge  and  intent  of  the 
parties  that  they  were  to  be  used  for  unlawful  purposes,  and  in  such  cases  it 
is  held  that  the  lessee  may  successfully  defend  an  action  for  the  rent  reserved 
or  for  use  and  occupation  on  the  ground  of  the  illegality  of  the  lease.8  Of 


1.  No  Relief  from  Accrued  Rents.  —  Craig  v. 
Butler,  83  Hun  (N.  Y.)  286,  affirmed  156  N.  Y. 
672;  Copeland  v.  Luttgcn,  (Supm.  Ct.  App.  T.) 
17  Misc.  (N.  Y.)  604. 

2.  Lieberthal  v.  Montgomery,  121  Mich.  369; 
Werner  v.  Padula,  49  N.  Y.  App.  Div.  135, 
reversing  29  Misc.  (N.  Y.)  400. 

3.  Boston  Block  Co.  :■>.  Buffington,  39  Minn. 
385. 

4.  Though  the  Connecticut  statute  contem- 
plates the  premises  being  put  into  a  tenantable 
condition  by  the  landlord  within  a  reasonable 
time,  still  if  the  tenant  at  the  time  of  the  in- 
jury to  the  premises  notifies  the  landlord  that 
he  will  not  reoccupy  upon  their  being  lefitted, 
the  use  by  the  landlord  of  a  longer  time  than 
necessary  in  refitting  will  not  release  the  ten- 
ant from  liability  for  rents  after  the  premises 
have  been  so  refitted.  Miller  v.  Benton,  55 
Conn.  529. 

5.  Smith  v.  Kerr,  10S  N.  Y.  31,  2  Am.  St. 
Rep.  362. 

6.  See  the  title  Illegal  Contracts,  vol.  15, 
p.  927. 

7.  No  Recovery  of  Rent  on  Illegal  Lease!  — 

Gas  Light,  etc.,  Co.  v.  Turner,  6  Ring.  N.  Cas. 
324,  37  E.  C.  L.  398;  Pearse  v.  Morrice,  4  N. 
&  M.  48;  Ireland  v.  Guess,  3  U.  C.  Q.  B.  220; 
Dupas  v.  Wassell,  1  Dill.  (U.  S.)  213;  Dver  v. 
Curtis,  72  Me.  181. 

No  rule  precludes  either  party  to  a  lease 
from  showing  that  it  is  illegal  on  grounds  of 
public  policy.    Dyer  v.  Curtis,  72  Me.  181. 

A  Lease  by  a  Post  Trader  of  Buildings  on  a 
Reservation,  contrary  to  a  regulation  forbidding 
such  letting  without  the  premises  of  the  mili- 
tary authorities,  is  not  illegal  where  the  letting 
is  acquiesced  in  by  such  authorities,  and  there- 
fore does  not  preclude  a  recovery  for  the  rent. 
Maver  v.  Waters,  45  Kan.  78. 

A  Provision  Inserted  at  the  End  of  a  Lease 


Authorizing  the  Lessee  to  Erect  an  Unlawful 
Structure,  such  as  a  bay  window  which  would 
constitute  an  encroachment  on  the  street,  does 
not  render  the  lease  illegal  so  as  to  prevent 
the  recovery  of  rent.  Burke  v.  Tindale,  (C. 
PI.  Gen.  T.)  12  Misc.  (N.  Y.)  31. 

Noncompliance  with  Statute  in  Letting  City 
Wharves.  —  A  lessee  of  a  wharf  cannot  defend 
an  action  for  the  rent  on  the  ground  that  the 
lease  was  not  made  at  public  auction  as  re- 
quired by  statute.  New  York  v.  Sonneborn, 
113  N.  Y.  423. 

Bond  for  Payment  of  Rent.  —  A  bond  given  for 
the  payment  of  rent  reserved  on  a  lease  exe- 
cuted by  the  parties  with  the  intent  that  the 
premises  shall  be  used  for  an  illegal  purpose 
is  equally  illegal  with  the  lease,  and  no  recov- 
ery can  be  had  thereon.  Mound  v.  Barker,  71 
Vt.  253. 

Liability  of  Assignee  of  Lease.  —  Where  a  lease 
is  illegal  on  account  of  the  premises  having 
been  let  to  be  used  for  an  unlawful  purpose, 
the  assignment  of  the  lease  by  the  lessee  does 
not  give  any  validity  to  it  so  as  to  entitle  the 
lessor  to  recover  rent  from  the  assignee.  Sher- 
man v.  Wilder,  106  Mass.  537. 

Grantee  of  Reversion.  —  Where  premises  are 
leased  to  be  used  for  an  immoral  purpose,  and 
a  grantee  of  the  reversion  knows  at  the  lime 
of  the  conveyance  to  him  of  the  illegality  of 
the  lease,  he  cannot  recover  rent  thereon. 
Ernst  v.  Crosby,  140  N.  Y.  364.  - 

8.  Lease  for  Use  for  Illegal  Purpose.  —  Gas 
Light,  etc.,  Co.  v.  Turner,  6  Bing.  N.  Cas.  324, 
37  E.  C.  L.  398;  Smith  v.  White,  L.  R.  1  Eq. 
626;  Holmead  v.  Maddox,  2  Cranch  (C.  C.) 
161;  Simpson  v.  Wood,  105  Mass.  263;  Mound 
v.  Barker,  71  Vt.  253.  See  also  Trask  v. 
Wheeler,  7  Allen  (Mass.)  109.  Compare  Miller 
v,  Maguire,  18  R.  I.  770. 

Use  and  Occupation.  —  The  same  rule  of  pub- 
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course  the  fact  that  the  tenant  used  the  demised  premises  for  an  unlawful  pur- 
pose will  not  constitute  any  defense  to  an  action  for  rent  when  the  lessor  had 
no  knowledge  of  such  unlawful  use.1 

Prostitution.  —  Thus,  where  premises  are  leased  with  the  intent  that  they 
shall  be  used  for  purposes  of  prostitution,  and  they  are  so  used,  the  lessor 
cannot  recover  rent,2  especially  when  there  is  a  statute  which  makes  it  a  mis- 
demeanor to  lease  to  another  a  house  to  be  used  for  the  purpose  of  prostitu- 
tion or  knowingly  to  permit  the  use  of  a  house  for  such  purpose.3 

Gambling.  —  And  where  gambling  or  the  keeping  of  a  gambling  house  is 
made  a  penal  offense,  the  lessor  cannot  recover  rent  for  premises  leased  for 
such  a  purpose.*  If,  however,  gambling  is  not  a  penal  offense,  but  the 
gambling  contract  is  merely  unenforceable,  rent  is  recoverable  for  property 
leased  for  gambling  purposes.5 

illegal  Traffic.  —  So  also  rent  cannot  be  recovered  for  premises  leased  for  the 
purpose  of  maintaining  thereon  an  illegal  traffic.6 

Provision  Against  Unlawful  Use  of  Premises.  —  Where  premises  are  leased  to  be 
used  for  an  unlawful  purpose  and  the  lessor  has  knowledge  of  such  intent,  the 
insertion  in  the  lease  of  a  provision  that  they  shall  not  be  used  for  such  unlaw- 
ful purpose,  or  any  unlawful  pu:pose,  will  not  enable  the  lessor  to  recover  the 
rent  thereon.7 

Mere  Knowledge  of  Intended  Illegal  Use.  —  In  some  cases  it  has  been  held  that  to 
deprive  the  landlord  of  his  right  to  recover  rent  on  the  ground  that  the  tenant 
leased  the  premises  for  use  for  an  unlawful  purpose,  there  must  be  a  quasi 
participation  on  the  part  of  the  lessor  in  such  unlawful  purpose,  mere  knowl- 
edge on  his  part  of  such  intended  use  not  being  sufficient.8 


lie  policy  which  denies  a  recovery  on  the  ex- 
press agreement  to  pay  rent  prevents  a  recov- 
ery for  use  and  occupation.  Ashbrook  v.  Dale, 
27  Mo.  App.  649. 

Knowledge  of  Rental  Agent  Imputed  to  Princi- 
pal. —  Ryan  v.  Potwin,  62  III.  App.  134.  See 
also  Ashbrook  v.  Dale,  27  Mo.  App.  649. 
Compare  Commagere  v.  Brown,  27  La.  Ann. 
314;  Arras  v.  Richardson,  (N.  Y.  City  Ct.  Gen. 
T.)  5  N.  Y.  Supp.  755. 

1.  Lessor's  Want  of  Knowledge  of  Intended  Il- 
legal Use.  —  Co  dm  an  Hall,  9  Allen  (Mass.) 
335;  Gibson  v.  Pearsall,  1  E.  D.  Smith  (N.  Y.) 
90:  Zink  v.  Grant,  25  Ohio  St.  352. 

2.  Prostitution  —  England.  —  Crisp  v.  Church- 
ill, cited  in  I  B.  &  P.  340;  Girardy  v.  Richard- 
son, 1  Esp.  13;  Appleton  v.  Campbell,  2  C.  & 
P.  347,  12  E.  C.  L.  162;  Jennings  v.  Throg- 
morton,  R.  &  M.  251,  21  E.  C.  L.  430.  See 
also  Knowles  v.  Haughton,  n  Ves.  Jr.  168. 

Canada.  —  Garish  v.  Duval,  7  L.  C.  Jur.  127; 
Harris  v.  Fontaine.  13  L.  C.  Jur.  336. 

California.  —  Demartini  v.  Anderson,  127 
Cal.  33. 

Colorado.  —  Dougherty  v.  Seymour,  16  Colo. 
289. 

Georgia.  —  Ralston  v.  Boady,  20  Ga.  449. 
Minnesota.  —  Egan  v.  Gordon,  65  Minn.  505. 
Missouri. — Ashbrook  v.  Dale,  27  Mo  App. 
649. 

New  York.  —  Plath  v.  Kline,  18  N.  Y.  App. 
Div.  240;  Ernst  v.  Crosby,  140  N.  Y.  364, 
affirming  (Supm.  Ct.  Gen.  T.)  50  N.  Y.  St. 
Rep.  429.  See  also  Hellman  7'.  Oliver,  35 
Neb.  334. 

Prostitution  Licensed.  —  Where  the  keeping 
of  houses  of  prostitution  is  licensed  by  law  a 
recovery  for  rent  for  a  house  leased  for  such 
purpose  may  be  had.  Lyman  v.  Townsend, 
24  La.  Ann.  625,  reversing  Kathman  v.  Walters, 
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22  La.  Ann.  54.  See  also  Ashbrook  v.  Dale, 
27  Mo.  Aop.  649. 

Admissibility  of  Evidence  to  Show  Purpose  of 
Letting.  —  Demartini  v.  Anderson,  127  Cal.  33; 
Egan  v.  Gordon,  65  Minn.  505;  Plath  v.  Kline, 
18  N.  Y.  App.  Div.  240. 

Evidence  Insufficient  to  Prove  Lessor's  Knowl- 
edge of  Intended  Unlawful  Use.  —  Roy  v.  Ritchie, 
1  L.  C.  L.  J.  29;  Trobock  v.  Caro,  60  Cal.  304. 

3.  Fields  v.  Brown,  188  111.  ill. 

4.  Gambling. —  Holnead  v.  Maddox,  2  Cranch 
(C.  C.)  161;  McDonald  v.  Tree,  69  111.  App. 
134;  Harris  v.  McDonald,  79  III.  App.  638. 
See  also  Commagere  v.  Brown,  27  La.  Ann. 
314. 

Evidence  Insufficient  to  Show  LessorVKnowledge 
of  Intended  Use.  —  Commagere  v.  Brown,  27  La. 
Ann.  314. 

5.  Stratford  Turf  Assoc.  v.  Fitch,  28  0nt.  579- 

6.  Illegal  Traffic.  —  Vanbuskirk  v.  McNaugh- 
ton,  34  New  Brans.  125;  Sherman  v.  Wilder, 
106  Mass.  537;  Edelmuth  v.  McGarren,  4  Daly 
(N.  Y.)  467;  Gorman  v.  Keough,  (R.  I.  1900) 
46  Atl.  Rep.  37;  Mound  v.  Barker,  71  Vt.  253. 
Compare  Shedlinskv  v.  Budweiser  Brewing  Co., 
17  N.  Y.  App.  Div.  470,  affirmed  163  N.  Y.  437. 

7.  Provisions  in  Lease  Against  Unlawful  Use.  — 
Vanbuskirk  v.  McNaughton,  34  N.  Bruns.  125; 
Ernst  v.  Crosbv,  140  N.  Y.  364. 

A  lease  may  be  shown  to  be  illegal  by  oral 
evidence  that  it  was  made  with  the  intention 
that  the  demised  premises  should  be  used  for 
an  unlawful  purpose,  and  that  they  were 
actually  used  for  that  purpose,  although  the 
lease  contains  an  express  covenant  of  the  lessee 
to  make  no  unlawful  use  of  the  premises. 
Sherman  v.  Wilder,  106  Mass.  537- 

8  Knowledge  of  Intended  Unlawful  Use.  —  Gib- 
son v.  Pearsall,  1  E.  D.  Smith  (N.  Y.)  90  (gam- 
bling)- Ralston  v.  Boady.  20  Ga.  419  (prostitu- 
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Knowledge  Acquired  After  Letting.  —  And  this  is  undoubtedly  true  when  the 
knowledge  of  the  intended  unlawful  use  by  the  tenant  was  not  acquired  by 
the  lessor  until  after  the  execution  of  the  lease.1  In  England  it  has  been 
held,  in  regard  to  a  periodical  tenancy,  that  although  the  lessor  was,  at  the 
time  of  the  original  letting,  ignorant  of  the  lessee's  intended  unlawful  use,  he 
could  not  recover  subsequent  rent  where  before  the  expiration  of  one  of  the 
recurring  periods  of  such  tenancy  he  acquired  such  knowledge  and  failed  to 
terminate  the  tenancy.2  And  where,  after  entering  into  a  contract  to  lease  a 
building,  the  lessor  acquired  knowledge  that  the  lessee  intended  to  use  it  for 
an  unlawful  purpose,  it  was  held  that  he  was  justified  in  refusing  to  complete 
the  contract.3 

Necessity  for  Carrying  Unlawful  Purpose  into  Execution.  —  It  has  been  held  that 
though  premises  were  let  with  the  intention  that  they  should  be  used  for  an 
unlawful  purpose,  a  recovery  for  rent  will  not  be  denied  where  such  unlawful 
purpose  was  not  carried  into  execution.4 

teases  Executed  on  Sunday.  — ■  Though  a  lease  executed  on  Sunday  is  illegal,  the 
landlord  may  recover  under  it  for  use  and  occupation.5 

/.  Fraud  of  Lessor  in  Procurement  of  Lease.  —  Where  fraudulent 
representations  by  the  lessor  have  induced  the  lessee  to  enter  into  the  lease, 
the  lessee  may,  upon  discovery  of  the  fraud,  rescind  the  lease  and  surrender 
the  possession  to  the  landlord,  and  such  rescission  will  be  a  defense  to  an 
action  by  the  landlord  to  recover  the  rent.6  Rescission  of  the  lease  and 
surrender  of  possession  are,  however,  conditions  precedent  to  a  release  of  the 
lessee's  liability  for  rent,7  and  undue  delay  by  the  lessee  after  his  discovery 
of  the  fraud  will  operate  as  a  waiver  of  his  right  to  rescind.8 

Leases  under  Seal. — -It  is  generally  held  that  in  an  action  on  instruments 
under  seal,  fraud  relating  to  the  consideration  received  by  the  defendant  can- 
not be  set  up  as  a  defense,9  and  this  rule  has  been  applied  in  an  action  on  a 
lease  under  seal  to  recover  the  rent,  as  regards  fraudulent  representations  of 
the  lessor  as  to  the  character  or  surroundings  of  the  premises. 10    The  remedy 

tion);  Taylor  v.  Levy,  (Md.  1892)  24  Atl.  Rep.  Rep.  164;  Daly  v.  Wise,  132  N.  Y.  306;  Rhine- 

608;  Updike  v.  Campbell,  4  E.  D.  Smith  (N.  lander  v.  Seaman,  13  Abb.  N.  Cas.  (N.  Y.)  455, 

Y.)  570;  Almy  v.  Greene,  13  R.  I.  350.    Com-  note;  Hurliman  v.  Seckendorf,  (Brooklyn  Citv 

pare  Plath  v.  Kline,  18  N.  Y.  App.  Div.  740.  Ct.  Gen.  T.)  18  N.  Y.  Supp.  756;  Jackson  v. 

Contra,  Vanbuskirk   v.  McNaughton,  34  N.  Odell,  (C.  PL  Gen.  T.)  14  Abb.  N.  Cas.  (N.  Y.) 

Brans.  125.  42;    Becker  v.  Church,  42  Hun  (N.  Y.)  258; 

1.  Knowledge  Acquired  After  Letting.  —  Com-  Wallace  v.  Lent,  1  Daly  (N.  Y.)  481. 
magere  v.  Brown,  27  La.  Ann.  314;  Updike  v.  Pennsylvania.  —  Wolfe  v.  Arrott,  109  Pa.  St. 
Campbell,  4  E.  D.  Smith  (N.  Y.)  570.    See  also  473;  Morris  v.  Shakespeare,  (Pa.  1888)  12  Atl. 
Feret  v.  Hill,  15  C.  B.  207,  80  E.  C.  L.  207.  Rep.  414;  Cramp  v.  Morrell,  12  Phila.  (Pa.) 

2.  Jennings  v.  Throgmorton,  R.  &  M.  251,  249,  35  Leg.  Int.  (Pa.)  374. 

21  E.  C.  L.  430  (weekly  tenancy  —  use  for  Texas.  —  Mitchell  v.  Zimmerman,  4  Tex.  75, 

prostitut'on).    See  also  Lloyd  v.  Johnson,  1  B.  51  Am.  Dec.  717. 

&  P.  340.  Where  the  rent  was  paid  in  advance  the  len- 

3.  Cowan  v.  Milbourn,  L.  R.  2  Exch.  230.  ant  may  rescind  and  recover  back  the  money 

4.  Necessity  for  Carrying  Unlawful  Purpose  into  paid.    Guffey  v.  Clever,  146  Pa.  St.  548. 
Execution.  —  Arras  v.  Richardson,  (N.  Y.  City  7.  Hall  v.  Ryder,  152  Mass.  528;  Milliken  v. 
Ct.  Gen.  T.)  5  N.  Y.  Supp.  755.    See  also  Frank  Thorndike,  103  Mass.  382;  Bell  v.  Baker,  43 
v.  McDonald,  86  111.  App.  336.  Minn.  86;  Carhart  v.  Ryder,  11  Daly  (N.  Y.) 

5.  Stebbins?'.  Peck.  8  Gray  (Mass.)  553.  See  101;  McCaity  v.  Ely,  4  E.  D.  Smith  (N.  Y.) 
also  the  title  Sunday.  375;  Powell  v.  F.  C.  Lynde  Co.,  (Supm.  Ct. 

6.  Rescission  for  Fraud  —  California. — Tewks-  Tr.  T.)  29  Misc.  (N.  Y.)  419. 

bury  v.  Magraff,  33  Cal.  237;  McDevitt  v.  Sul-  8.  Delay  After  Discovery  of  Fraud.  —  Morey  v. 

livan,  8  Cal.  593;  Peralta  v.  Ginochio,  47  Cal  Pierce,  14  111.  App.  91;  Little  v.  Dyer,  35  III. 

459-  App.  85;  Herrin  v.  Libbey.  36  Me.  350;  Bell  v. 

Indiana.  —  Fry  v.  Day,  97  Ind.  348.  Baker,  43  Minn.  86;  Blake  v.  Dick,  15  Mont. 

Massachusetts.  —  Milliken  v.  Thorndike,  103  236,  48  Am.  St.  Rep.  671;  Lynch  v.  Sauer, 

Mass.  382.  (Supm.  Ct.  App.  T.)  16  Misc.  (N.  Y.)  I;  Car- 

Nebraska.  —  Barr  v.  Kimball,  43  Neb.  766.  hart  v.  Ryder,  11  Daly  (N.  Y.)  101;  Kierman 

New  Jersey.  —  Dcnnison  v.  Grove,  52  N.  J.  v.  Terry,  26  Oregon  494. 

L.  144.  9.  See  the  title  Fraud  and  Deceit,  vol.  14, 

New   York.  —  Wallace  v.  Lent,  I  Daly  (N.  p.  166. 

Y.)  481;  Cesar  v.  Karutz,  60  N.  Y.  229,  19  Am.  10.  Lease  under  Seal.  —  Little  v.  Dyer,  35  111. 
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of  the  tenant  is  in  equity  to  compel  a  rescission.1 

Recoupment  or  Counterclaim.  —  The  tenant  need  not  necessarily  rescind  the  lease, 
but  may  retain  possession,  and  when  sued  for  the  rent  may  recover  by  way  of 
recoupment  or  counterclaim  for  the  damages  which  he  would  have  been 
entitled  to  recover  against  the  landlord.3  The  lessee  does  not,  by  taking  and 
retaining  possession,  waive  the  fraud.3 

What  Constitutes.  —  The  general  rules  as  to  what  constitutes  fraud  are  the 
same  in  regard  to  leases  as  in  the  case  of  other  contracts.4 

k.  Set-off,  Recoupment,  Counterclaim,  and  Failure  of  Consid- 
eration—  (i)  On  Distress.  —  Where  it  is  sought  to  recover  rent  by  dis- 
tress, the  tenant  cannot,  as  a  general  rule,  interpose  set-offs  in  defense  of 
the  proceedings,5  unless  he  is  expressly  authorized  by  the  agreement  of  the 
parties  to  deduct  from  the  rent  the  amount  of  the  set-off  claimed.6 

Compulsory  Payments  by  Tenants.  —  Where  the  tenant  pays  liabilities  of  his  lessor 
which  are  also  enforceable  by  distress  upon  the  demised  premises,  as  where  a 
subtenant  pays  rent  due  to  the  original  landlord,  under  threat  of  distress,  such 
compulsory  payments  are  held  to  be  payments  of  the  rent  itself,  and  may  be 
shown  in  defense  of  a  distress  by  the  tenant's  lessor,  though  a  general  set-off 
would  not  have  been  available.7  This  rule  has  also  been  applied  to  payments 
by  the  tenant  of  an  annuity  or  legacy  charged  upon  the  land  and  secured  by 
power  of  distress,8  and  also  to  the  payment  of  interest  due  on  a  mortgage 

Anderson,  3  Robt.  (N.  Y.)  327.  Compare 
Meeks  v.  Bowerman,  1  Daly  (N.  Y.)  99; 
Coulson  v.  Whiting,  (C.  PI.  Gen.  T.)  14  Abb. 
N.  Cas.  (N.  Y.)  67. 

Representation  Relating  to  Performance  of 
Future  Act.  —  Wilcox  v.  Palmer,  163  Pa.  St.  109. 

Expression  of  Opinion.  —  Wilkinson  v.  Clau- 
son,  29  Minn.  91;  Coulson  v.  Whiting,  12  Daly 
(N.  Y.)4o8. 

Failure  to  Disclose  Defects  in  Structure.  —  Coul- 
son v.  Whiting,  12  Daly  (N.  Y.)  408. 

False  Statements  as  to  Amount  of  Previous  Rent- 
als. —  Powell  v.  F.  C.  Linde  Co.,  49  N.  Y.  App. 
Div.  286,  reversing  29  Misc.  (N.  Y.)  419. 

5.  England.  —  Roper  v.  Bumford,  3  Taunt. 
76;  Graham  v.  Tate,  1  M.  &  S.  610;  Absolom 
v.  Knight,  Buller  N.  P.  jSt/';  Laycock  v.  Tuf- 
nell,  2  Chit.  531,  18  E.  C.  L.  409;  Andrew  v. 
Hancock,  1  Brod.  &  B.  46,  5  E.  C.  L.  13;  Will- 
son  v.  Davenport,  5  C.  &  P.  531,  24  E.  C.  L. 
442;  Pratt  v.  Keith,  33  L.  J.  Ch.  528;  Townrovv 
v.  Benson,  3  Madd.  203;  Stubbs  v.  Parsons,  3 
B.  &  Aid.  516,  5  E.  C.  L.  362;  Sapsford  v. 
Fletcher,  4  T.  R.  511. 

Canada.  —  McAnnany  v.  Tickell,  23  U.  C. 
Q.  B.  122;  Millmine  v.  Hart,  4  U.  C.  Q.  B. 
525.    See  also  Walton  v.  Henry,  18  Ont.  620. 

United  States.  —  Roach  v.  Burgess,  4  Cranch 
(C.  C.)  449,  20  Fed.  Cas.  No.  11,873.  Compare 
Fendall  v.  Billy,  I  Cranch  (C.  C.)  87,  8  Fed. 
Cas.  No.  4,725. 

6.  Dallman  v.  King,  4  Bing.  N.  Cas.  105, 
33  E.  C.  L.  293;  Wheeler  v.  Sime,  3  U.  C.  Q. 
B.  143. 

7.  Compulsory  Payments  by  Tenants.—  Graham 
v.  Allsopp,  3  Exch.  186;  Carter  v.  Carter,  5 
Bing.  406,  15  E.  C.  L.  479;  Taylor  v.  Zamira, 
6  Taunt.  529,  1  E.  C.  L.  475;  Dawes  v. 
Thomas  (1892)  1  Q.  B.  414;  Sapsford  v. 
Fletcher,  4  T.  R.  511;  Stubbs  v.  Parsons,  3  B. 

6  Aid.  516,  5  E.  C.  L.  362;  Peck  v.  Ingersoll, 

7  N.  Y.  528;  Collins  v.  Whilldin,  3  Phila.  (Pa.) 
102,  15  Leg.  Int.  (Pa.)  93. 

8.  Taylor  v.  Zamira,  6  Taunt.  524,  1  E.  C. 
L.  472. 
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App.  85;  McCoull  v.  Herzberg,  33  111.  App. 
542;  Johnson  v.  Wilson,  33  HI.  App.  639. 
Compare  Morris  v.  Shakespeare  (Pa.  1888)  12 
Atl.  Rep.  414. 

1.  Johnson  v.  Wilson,  33  111.  App.  639. 

2.  Recoupment  or  Counterclaim.  —  Hoi  ton  v. 
Noble,  83  Cal.  7;  Biker  v.  Fawcett,  69  111. 
App.  300;  Sisson  v.  Kaper,  105  Iowa  599;  Her- 
rin  v.  Libbey,  36  Me.  350;  Barr  v.  Kimball,  43 
Neb.  766;  Dennison  v.  Grove,  52  N.  J.  L.  144; 
Rhinelander  v.  Seaman,  13  Abb.  N.  Cas.  (N. 
Y.)  455,  note;  Powell  v.  F.  C.  Linde  Co.,  49  N. 
Y.  App.  Div.  286;  Mitchell  v.  Zimmerman,  4 
Tex.  75,  51  Am.  Dec.  717. 

The  Right  to  Recoup  Damages  for  Fraud  May 
Be  Waived  by  long  acquiescence  in  the  lease. 
Lvnch  v.  Sauer,  (Supm.  Ct.  App.  T.)  16  Misc. 
(N.  Y.)  1. 

3.  Waiver  of  Fraud.  —  Whitney  v.  Allaire,  1 
N.  Y.  305,  affirming  4  Den  (N.  Y.)  554;  Pryor 
v.  Foster,  130  N.  Y.  171;  Guffey  v.  Clever,  146 
Pa.  St.  548.  Compare  Bell  v.  Baker,  43  Minn. 
86;  Lack  z  Wyckoff,  (N.  Y.  City  Ct.  Gen.  T.) 
11  N.  Y.  St.  Rep.  678;  Rosenbaum  v.  Gunter, 
3  E.  D.  Smith  (N.  Y.)  203. 

4.  What  Constitutes  Fraud.  —  Baker  v.  Faw- 
cett, 69  111.  App.  300;  Wilkinson  v.  Clauson,  29 
Minn.  91;  Lewis  v.  Clarke,  86  Md.  327;  Milli- 
ken  v.  Thorndike,  103  Mass.  382;  Dennison  v. 
Grove,  52  N.  J.  L.  144;  Daly  v.  Wise,  132  N. 
Y.  306;  Myets  v.  Rosenback,  (C.  PI.  Gen.  T.) 
13  Mis'c  (N.  Y.)  145;  McDonald  7'.  Flamme,  (C. 
PL  Gen.  T.)  13  Abb.  N.  Cas.  (N.  Y.)  456; 
Stein  v.  Rice,  (Supm.  Ct.  App.  T.)  23  Misc. 
(N.  Y.)  348;  Christie  v.  Blakeley,  (Pa.  188&)  15 
Atl.  Rep.  874.  See  also  generally  the  title 
Fraud  and  Deceit,  vol.  14,  p.  12. 

Necessity  for  Reliance  on  False  Representation. 
—  Slyfield  v.  Cordingly,  72  Iowa  762;  Black- 
man  v.  Kessler,  (Iowa  1899)  81  N.  W.  Rep.  185. 

Care  of  Tenant  in  Relying  on  Statement.  — 
Ladner  v.  Balslev,  103  Iowa  674. 

Concealment  of  Previous  Use  of  House  for  Im- 
moral Purpose. —  Rhinelander  v.  Seaman,  13 
Abb.  N.  Cas.  (N.  Y.)  455.  n°te;  Staples  v. 
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made  before  the  beginning  of  the  tenancy.1 

Land  Tax.  —  If  the  tenant  pays  a  land  tax  which  should  have  been  paid  by 
the  landlord,  and  which  was  recoverable  by  distress,  such  payment  is  avail- 
able to  the  tenant  as  a  set-off.2  The  tenant  cannot,  however,  claim  a  deduc- 
tion for  taxes  paid  unless  he  could  have  been  compelled  to  pay  them,  or  unless 
they  could  have  been  enforced  against  the  demised  premises;3  and,  of  course, 
if  the  tenant  is  bound  to  pay  the  land  tax,  he  cannot  claim  a  deduction  from 
the  rent  for  such  payments.'* 

Property  Tax.  —  In  England  the  statutes  provide  for  a  deduction  by  the  ten- 
ant of  the  landlord's  income  tax  actually  paid  by  the  tenant.5 

Assessments  for  Local  Improvements.  —  So  also  in  England  the  tenant  is  generally 
entitled  to  deduct  from  the  rent  sewer  rates  paid  by  him,6  and  assessments 
for  other  local  improvements.7 

Breach  of  Contract.  —  In  Illinois  the  tenant  is  allowed  to  recoup,  in  distress 
proceedings,  damages  resulting  from  a  breach  by  the  landlord  of  his  agreements 
in  the  lease.**  And  in  Georgia  it  is  held  that  though  a  general  plea  of  set-off 
is  not  allowable  where  the  claim  which  it  is  attempted  to  set  off  is  discon- 
nected with  the  contract  of  lease,  still,  after  arresting  the  proceedings  in  dis- 
tress, in  the  manner  provided  for  by  the  Code,  the  tenant  may  recoup  against 
the  demand  for  rent  damages  resulting  from  the  landlord's  breach  of  his  own 
agreements  in  the  lease,  or  from  his  failure  to  perform  a  statutory  duty.9 

Defalcation.  —  In  Pennsylvania  the  statutes  provide  for  special  proceedings  in 
case  of  distress  for  rent  to  compel  the  landlord  to  defalcate  the  just  account 
of  the  tenant  from  the  amount  of  rent  due,  authorizing  the  landlord  to  pro- 
ceed for  the  recovery  of  the  balance  so  settled,  and  further  prohibiting  the 
landlord  under  penalty  from  distraining  for  or  selling  more  than  the  amount 
of  such  balance.10 


1.  Johnson  v.  Jones,  9  Ad.  &  El.  800,  36  E. 
C.  L.  293;  Dyer  v.  Bowley,  2  Bing.  94,  9  E. 
C.  L  333;  Underhay  v.  Read,  20  Q.  B.  D.  209. 
See  also  Jones  v.  Morris,  3  Exch.  742. 

2.  Stubbs  v.  Parsons,  3  B.  &  Aid.  516,  5  E. 
C.  L.  362;  Hyde  v.  Hill,  3  T.  R.  377;  Ward 
v.  Const,  10  B.  &  C.  635,  21  E.  C.  L.  141; 
Whitfield  v.  Brandwood,  2  Stark.  440,  3  E.  C. 
L.  480;  Andrew  v.  Hancock,  1  Brod.  &  B.  37, 
5  E.  C.  L.  10;  Saunderson  v.  Hanson,  3  C.  & 
P.  314,  14  E.  C.  L.  324;  Spragg  v.  Hammond, 
2  Brod.  &  B.  59,  6  E.  C.  L.  37;  Bramston  v. 
Robins,  4  Bing.  11,  13  E.  C.  L.  323;  Waller  v. 
Andrews,  3  M.  &  W.  312. 

3.  Chamberlain  v.  Turner,  31  U.  C.  C.  P. 
460;  Carson  v.  Veitch,  9  Ont.  706. 

4.  Smith  v.  Humble,  15  C.  B.  321,  80  E.  C. 
L.  321;  Ward  v.  Const,  10  B.  &  C.  635,  21  E. 
C.  L.  141;  Faulkner  v.  Llewellin,  9  L.  T.  N. 
S.  251. 

Thus,  in  Pennsylvania,  the  owner  of  land 
subject  to  a  ground  rent  is  not  eniitled  to  de- 
duct from  the  ground  rent  a  tax  assessed  upon 
the  land.  Franciscus  v.  Reigart,  4  Watts 
(Pa.)  98. 

5.  Swatman  v.  Ambler,  24  L.  J.  Exch.  185; 
Fuller  v.  Abbott,  4  Taunt.  «I05;  Tinckler  v. 
Prentice,  4  Taunt.  549;  Philips  v.  Beer,  4 
Campb.  266;  Graham  r.  Tate,  1  M.  &  S.  610; 
Denby  v.  Moore,  I  B.  &  Aid.  129;  Cumming 
v.  Bedborough,  15  M.  &  W.  438;  Pocock  v. 
Eustace,  2  Campb.  181 ;  Baker  v.  Davis,  3 
Campb.  474;  Clennel  v.  Read,  7  Taunt.  50, 

2  E.  C.  L.  50;  Andrew  v.  Hancock,  1  Brod.  & 
B.  37.  5  E.  C.  L.  10;  Saunderson  v.  Hanson, 

3  C.  &  P.  314.  14  E.  C.  L.  324. 

6.  Smith  v.  Humble,  15  C.  B.  321,  80  E.  C. 


L.  321;  Tidswell  v.  Whitworth,  L.  R.  2  C.  P. 
336. 

7.  Lobban  v.  Cook,  3  H.  &  N.  238;  Ryan  v. 
Thompson,  L.  R.  3  C.  P.  144. 

8.  Keating  v.  Springer,  146  111.  481,  37  Am. 
St.  Rep.  175;  Lindley  v.  Miller,  67  111.  244; 
Lynch  v.  Baldwin,  69  III.  210. 

9.  Brittain  v.  Griggs,  88  Ga.  232;  McMahan 
v.  Tyson,  23  Ga.  43;  Guihman  v.  Casileberry, 
48  Ga.  172,  49  Ga.  272;  Rountree  v.  Ruther- 
ford, 6 15  Ga.  444;  Drake  v.  Dawson,  66  Ga.  174; 
Johnston  v.  Patterson,  86  Ga.  725;  Hunnicutt 
v.  Chambers,  111  Ga.  566. 

10.  Defalcation  in  Pennsylvania.  —  Act  Pa. 
March  20,  1810,  §  20,  Bright.  Purd.  Dig.  Laws 
Pa.  (1894),  pp.  1 128,  1162. 

Jurisdiction  of  Justice  of  Peace  as  Affected  by 
Amount  of  Rent. —  Lowenstein  v.  Helfrick,  7 
Kulp  (Pa.)  533. 

A  Judgment  for  Excess  of  the  Tenant's  Claim 
Cannot  Be  Entered  or  Enforced.  —  Weyandt  v. 
Diehl,  4  C.  PI.  Rep.  (Pa.)  74;  Fowler  v.  Eddy, 
no  Pa.  St.  117;  Miller  v.  Peters,  1  Lack.  Jur. 
(Pa.)  23;  Hilke  v.  Eisenbeis,  104  Pa.  Si.  514. 
Nor  on  appeal  by  the  landlord  can  the  court 
enter  judgment  or  issue  execution  to  enforce 
its  decision.  Thomas  v.  Pyle,  2  Pa.  Co.  Ct. 
258. 

Appeal  by  Landlord  or  Tenant  in  Defalcation 
Proceedings. —  Hilke  v.  Eisenbeis,  104  Pa.  St. 
514. 

The  Decision  of  the  Justice  is  conclusive  in  an 
action  by  a  tenant  against  the  landlord  for 
selling  more  than  balance  settled.  Lowenstein 
v.  Helfrich,  7  Kulp  (Pa.)  533. 

What  Taxes  Paid  May  Not  Be  Defalcated.  — 
Flory  v.  Heller,  1  Mona.  (Pa.)  468 
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(2)  In  Actions  to  Recover  Rent  —  (a)  Set-off.  —  Where  the  landlord  brings  an 
action  against  the  tenant  to  recover  a  money  judgment  for  rent  due,  the  tenant 
may  plead  a  set-off  to  the  same  extent  as  in  any  other  action  to  recover  a 
money  demand.1  In  such  cases  the  rules  applicable  to  set-offs  generally  are, 
of  course,  applicable.* 

(b)  Recoupment  —  aa.  In  General.  —  In  some  jurisdictions  the  doctrine  of  recoup- 
ment of  unliquidated  damages  for  the  breach  by  the  plaintiff  of  independent 
agreements  in  the  contract  sued  upon  is  not  recognized,3  and  in  such  jurisdic- 
tions it  has  been  held  that  the  tenant  cannot  set  up  in  defense,  in  an  action 
for  rent,  a  claim  for  uncertain  damages  which  he  might  be  entitled  to  recover 
against  the  landlord  for  breach  b}'  the  latter  of  his  independent  stipulations 
or  covenants  in  the  lease.4  In  most  jurisdictions,  however,  the  tenant  is 
allowed  to  recoup  against  the  landlord's  claim  for  rent  whatever  damages  he 
may  have  suffered,  though  unliquidated,  from  the  breach  of  the  landlord's 
agreements,  whether  express  or  implied.5 


Costs.  —  Thomas  v.  Pyle,  2  Pa.  Co.  Ct.  258. 

A  Tenant  Must  Resort  to  the  Proceedings  to  De- 
falcate, otherwise  he  cannot  claim  a  set-off  on 
the  trial  of  the  replevin.  Walsh  v.  Green- 
wood, 6  Kulp  (Pa.)  477. 

1.  Set-off —  England.  —  Sturgess  v.  Farnng- 
ton,  4  Taunt.  614;  Ledger  v.  Stanton,  2  Johns. 
&  H.  687. 

Canada.  —  Thymeus  v.  Beautrong,  9  Rev. 
Leg.  540;  McAunany  v.  Tickell,  23  U.  C.  Q. 
B.  122. 

Kentucky.  —  Duffy   v.    White,    16    Ky.  L. 
Rep.  94. 

Massachusetts.  —  Fillebrown   v.    Hoar,  124 
Mass.  580. 

Minnesota.  —  Hausman    v.    Mulheran,  68 
Minn.  48. 

Missouri.  —  Crawford  v.  Armstrong,  58  Mo. 
App.  214. 

New  York.  —  Jeffers  v.  Bautley,  47  Hun  (N. 
Y.)  90. 

Pennsylvania.  —  Nickols  v.  Jones,  166  Pa. 
St.  599;'  Mooney  v.  Reynolds,  (Pa.  1888)  12 
Atl.  Rep.  481;  Cadwalader  v.  U.  S.  Express 
Co.,  147  Pa.  St.  455- 

2.  See  generally  the  title  Set-off,  Recoup- 
ment, and  Counterclaim. 

3.  See  the  title  Set-off,  Recoupment,  and 
Counterclaim. 

4.  Weigail  v.  Waters,  6  T.  R.  488;  Walton 
-j.  Henry,  18  Ont.  620.  See  also  Gower  v. 
Hunt,  Barnes  290;  Hunter  v.  Reiley,  43  N.  J. 
L.  480. 

5.  Alabama.  —  Vandegrift  v.  Abbott,  75  Ala. 
487;  Hill  v.  Bishop,  2  Ala.  320;  Rowe  v.  Baber, 
93  Ala.  422;  Horton  v.  Miller,  84  Ala.  537; 
Culver  v.  Hill,  68  Ala.  66,  44  Am.  Rep.  134. 

Arkansas.  —  Collins  v.  Karatopsky,  36  Ark. 
316:  Varner  v.  Rice,  39  Ark.  344. 

California.  —  McAlester  v.  Landers,  70  Cal. 
79:  Gillaspie  v.  Hagans,  90  Cal.  90. 

Florida.  —  Livingston  v.  L'Engle  27  Fla. 
502. 

Georgia.  —  Brittain  v.  Griggs,  88  Ga.  232; 
Stewart  v.  Lanier  House  Co.,  75  Ga.  582; 
Lewis  v.  Chisholm,  68  Ga.  40;  Guthman  v. 
Castlebsrry,  48  Ga.  172. 

Illinois.  —  Keating  v.  Springer,  146  III.  481, 
37  Am.  St.  Rep.  175;  Wright  v.  Lattin,  38  111. 
296;  Lynch  v.  Baldwin,  69  111.  210;  Pepper  v. 
Rowlev,  73  111.  262;  Burroughs  v.  Clancey,  53 
111.  30;  Lunn  v.  Gage,  37  111.  19.  87  Am.  Dec. 
233;  Watson  v.  Hooion,  4  111.  App.  294;  Chi- 
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cago  Legal  News  Co.  v.  Brown,  5  111.  App. 
250;  Lindley  v.  Miller,  67  111,  244;  Clark  v. 
Ford,  41  III.  App.  199;  Reno  v.  Mendenhall, 
58  111.  App.  87;  Joliet  First  Nat.  Bank  v. 
Adam,  34  111.  App.  159;  Harmony  Co.  v. 
Rauch,  62  111.  App.  97;  Clark  v.  Ford,  41  111. 
App.  199. 

Indiana.  —  Block  v.  Ebner,  54  Ind.  544; 
Leach  v.  Leach,  10  Ind.  271;  McCoy  v.  Old- 
ham, 1  Ind.  App.  372,  50  Am.  St.  Rep.  208; 
Taylor  v.  Lehman,  17  Ind.  App.  585. 

Kentucky. — Com.  v.  Todd,  9  Bush  (Ky.) 
708. 

Maine.  —  Union  Water  Power  Co.  v.  Pin- 
gree,  91  Me.  440. 

Maryland.  —  Grabenhorst  v.  Nicodemus,  42 
Md.  236. 

Massachusetts.  —  Holbrook  v.  Young,  108 
Mass.  83. 

Michigan.  —  Woodbridge  v.  Detroit,  8  Mich. 
281.  Compare  Powers  v.  Daily,  106  Mich. 
61. 

Minnesota.  —  Long  v.  Gieriet,  57  Minn.  278; 
Collins  v.  Lewis,  53  Minn.  -,S. 

Mississippi.  —  Kietnan  v.  Germain,  61  Miss. 
498;  Bloodworth  v.  Stevens,  51  Miss.  475; 
Fowler  v.  Payne,  49  Miss.  32. 

New  Hampshire. — Meredith  Mechanic  Assoc. 
v.  American  Twist  Drill  Co.,  67  N.  H.  450. 

New  York.  —  Edgerton  v.  Page,  20  N.  Y. 
281;  New  York  v.  Mabie,  13  N.  Y.  151;  Kelsey 
v.  Ward,  38  N.  Y.  83;  Thomson- Houston  Elec- 
tric Co.  t:  Durant  Land  Imp.  Co.,  144  N.  Y. 
34;  Ely  v.  Spiero,  28  N.  Y.  App.  Div.  485; 
Myers  v.  Burns,  35  N.  Y.  269;  Cook  v.  Soule, 
56  N.  Y.  420;  Shallies  v.  Wilcox,  4  Thorn  p.  & 
C  (N.  Y.)  591;  Trenkmann  v.  Schneider, 
(Supm.  Ct.  App.  T.)  26  Misc.  (N.  Y.)  695; 
Watts  v.  Coffin,  11  Johns.  (N.  Y.)4g5;  Reich 
v.  McCrea,  59  Hun  (N.  Y.I  625,  13  N.  Y.  Supp. 
650;  New  York  v.  Cooper,  49  N.  Y.  Super.  Ct. 
409;  O'Gorman  v.  Harby,  (Supm.  Ct.  App. 
T.)  18  Misc.  (N.  Y.)  228;  Denison  v.  Ford,  7 
Daly  (N.  Y.)  384;  Giles  v.  Comstock,  4  N.  Y. 
270,  53  Am.  Dec.  374;  Reiner  v.  Jones,  38  N. 
Y.  App.  Div.  441;  McCulloch  v.  Dobson,  133 
N.  Y.  114;  Plant  v.  Hernreich,  (County  Ct.)  19 
Misc.  (N.  Y.)  308;  Morgan  v.  Smith,  5  Hun 
(N.  Y.)  220;  White  v.  Balta,  (C.  PI.  Gen.  T.)  7 
Misc.  (N.  Y.)  311;  El  wood  v.  Forkel,  35  Hun 
(N.  Y.)  202;  Rogers  v.  Ostrom,  35  Barb.  (N. 
Y.)  523;  Nichols  :•.  Dusenbury,  2  N.  Y.  283; 
Whitbeck  v.  Skinner,  7  Hill  (N.  Y.)  53;  Dor- 
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bb.  Right  of  Recoupment  Not  Exclusive.  —  The  tenant  is  not  bound  to  claim  a 
recoupment  for  breach  of  the  landlord's  independent  stipulations  or  agree- 
ments in  the  lease,  when  sued  for  the  rent,  under  the  penalty  of  a  bar  to  his 
claim  therefor.  The  tenant  has  the  right  to  elect  to  recoup  such  damages,  or 
he  may  bring  a  separate  action  therefor; 1  and  a  judgment  for  the  landlord  in 
a  suit  for  forcible  detainer  will  not  bar  the  tenant's  right  to  recoup  such  dam- 
ages in  a  subsequent  action  by  the  landlord  for  rent.* 

cc.  Effect  of  Payment  of  Instalments  of  Rent  After  Breach.  —  Inasmuch  as  the 
lessee  has  the  right  at  his  election  to  recoup  the  damages  from  the  rent  or  to 
bring  a  separate  action  for  their  recovery,  the  fact  that  the  lessee  has  paid  the 
rent  for  the  greater  part  of  the  term  after  breach  of  the  landlord's  agreement 
upon  which  the  tenant's  claim  for  damages  is  based  will  not  deprive  the  tenant 
of  the  right  to  recoup  such  damages  when  sued  for  subsequent  instalments  of 
rent.3 

dd.  Breach  of  Statutory  Duty.  —  The  tenant  may  recoup  against  the  land- 
lord's claim  for  rent  such  damages  as  he  is  entitled  to  recover  because  of  a 
breach  by  the  landlord  of  a  statutory  duty  imposed  upon  him.4 

ee.  Damages  Must  Arise  Out  of  Breach  of  Contract  of  Lease.  —  The  general  rule 
that  the  damages  allowed  by  way  of  recoupment  must  be  such  as  arise  from 
the  same  subject-matter  or  spring  out  of  the  same  contract  as  that  upon  which 
the  plaintiff  relies  to  maintain  his  action,  applies  fully  where  the  recoupment 
is  interposed  against  a  claim  for  rent.* 

ff.  Damages  for  Tort.  — The  general  rule  that  damages  for  a  tort  cannot  be 
made  the  subject  of  recoupment  or  counterclaim  applies  to  damages  for  torts 
committed  by  a  landlord.8 

Trespass  by  Landlord.  —  Thus,  a  trespass  by  the  landlord  which  does  not 
amount  to  an  eviction  is  not  considered,  as  a  general  rule,  a  breach  of  the 
implied  covenant  for  quiet  enjoyment,  nor  is  the  claim  of  the  tenant  for  dam- 
ages therefor  considered  as  growing  out  of  the  lease  so  as  to  enable  the  tenant 
to  recoup  or  counterclaim  such  damages  in  an  action  for  rent.7    This  rule  is 

win  v.  Potter,  5  Den.  (N.  Y.)  306;  Barber  v.  1.  McAlester  v.  Landers  70  Cal.  79;  McCoy 

Rose,  5  Hill  (N.  Y.)  76;  Myers  v.  Burns,  33  v.  Oldham,  I  Ind.  App.  372,  50  Am.  St.  Rep. 

Barb.  (N.  Y.)  401;  Van  Epps  v.  Harrison,  5  208;  Kelsey  v.  Ward,  38  N.  Y.  83;  Myers  v. 

Hill  (N.  Y.)  63,  40  Am.  Dec.  314;  La  Farge  v.  Burns,  35  N.  Y.  269. 

Halsey,  1  Bosw.  (N.  Y.)  171;  Ives  v.  Van  Epps,  2.  Keating  v.  Springer,  146  111.  481,  37  Am. 

22  Wend.  (N.  Y.)  155;  Judd  v.  Fellows,  9  N.  St.  Rep.  175. 

Y.  App.  Div.  203;  Batterman  v.  Pierce,  3  Hill  3.  McAlester  v.  Landers,  70  Cal.  79;  Cook  v. 

(N.  Y.)  171.     Compare  Tibbits  v.  Percy,  24  Soule,  56  N.  Y.  420;  Morgan  v.  Smith,  5  Hun 

Barb.  (N.  Y.)  39;  Weston  v.  Ryley,  (N.  Y.  City  (N.  Y.)  220. 

Ct.  Gen.  T.)  15  Misc.  (N.  Y.)  638;  Reynolds  v.  4.  Guthman  v.  Castleberry,  49  Ga.  272. 

Mddrum,  (Buffalo  Super.  Ct.  Gen.  T.)  33  N.  S.Livingston    v.    L'Engle.   27    Fla.  502; 

Y.  St.  Rep.  664.  Phillips  v.  Sun  Dyeing,  etc.,  Co.,  10  R.  I.  458, 

North  Carolina.  —  Hutchins  v.  Hodges,  98  the  latter  case  holding  that  where  the  lessor's 

N.  Car.  404.  agreement  to  repair  boilers  upon  the  demised 

Pennsylvania.  —  Prescott  v.  Otterstatter,  85  premises  was  not  contained  in  the  lease,  the 

Pa.  St.  534;  Boyer  v.  Dickson,  7  Phila.  (Pa.)  tenant  could  not  recoup  damages  for  his  fail- 

190;  Tiley  v.  Moyers,  43  Pa.  St.  404;  McBrier  ure  to  make  such  repairs  in  an" action  for  rent 

v.  Marshall,  126  Pa.  St.  390;  Devlin  v.  Burns,  under  the  lease. 

147  Pa.  Si.  168;  Depuy  v.  Silver,  2  Pa.  L.  J.  6.  Avery  v.  Dougherty,  102  Ind.  441,  52  Am 

389,  1  Pa.  L.  J.  Rep.  385;  Fairman  v.  Fluck,  5  Rep.  680;  Dimmock  v.  Daly,  9  Mo.  App.  354; 

Watts  (Pa.)  516;  Jackson  v.  Farrell,  6  Pa.  Cram  v.  Dresser.  2  Sandf.  (N.  Y.)  120.  See 

Super.  Ct.  31;  Smarl  v.  Allegaert,  14  Phila.  also  Boas  v.  Heffron,  40  111.  App.  652.  Com- 

(Pa.)  179,  37  Leg.  Int.  (Pa.)  82.  pare  Rogers  v.  Ostrom,  35  Barb.  (N.  Y.)  523. 

Texas.  —  Coleman  v.  Bunce,  37  Tex.  171;  And  see  generally  the  title  Set-off,  Recoit- 

Calhoun  v.  Pace,  37  Tex.  454;  New  York,  etc.,  ment,  and  Counterclaim. 

Co.  v.  Cruger,  (Tex.  Civ.  App.  1894)  27  S.  W.  7.  Trespass  by  Landlord  —  Florida.  —  Livings- 

ReP-  2I2-  ton  v.  L'Engle,  27  Fla.  502. 

Vermont.  —  Breese  v.  McCann,  52  Vt.  498.  Indiana.  —  Avery  v.    Doughertv,  102  Ind. 

West  Virginia.  —  Cheuvront  v.  Bee,  44  W.  443,  52  Am.  Rep.  680. 

Va.  103.  Massachusetts.  —  Bartletl  v.  Farrington.  120 

Wisconsin.  —  Young  v.  Burhans,  80  Wis.  438;  Mass.  284;  De  Witt  v.  Pierson,  112  Mass.  8,  17 

Scholz  v.  Dankert,  69  Wis.  416.  Am.  Rep.  58;  Cushing  v.  Adams,  18  Pick. 

Canada.  —  Belleau  z-.  Reg.,  12  L.  C.  Rep.  40.  (Mass.)  no. 
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not,  however,  recognized  in  all  jurisdictions,  and  the  tenant  has  been  allowed 
to  recoup  damages  for  trespasses  by  the  landlord  against  the  latter's  claim  for 
rent.1 

(c)  Counterclaim.  —  The  general  statutory  provisions  relating  to  counterclaims 
apply  equally  in  actions  for  the  recovery  of  rent.3 

(d)  Failure  of  Consideration.  —  The  breach  of  the  landlord's  agreement  to  make 
improvements  upon  the  premises  is,  it  has  been  held,  available  as  a  defense 
on  the  ground  of  a  failure  of  consideration.3 

/.  Breach  by  Landlord  of  Stipulations  in  Lease  —  (i)  Independent 
Stipulations.  —  Where  the  lease  contains,  in  addition  to  the  agreement  of  the 
tenant  to  pay  rent,  independent  agreements  on  the  part  of  the  landlord  to  per- 
form some  act,  a  breach  by  the  landlord  of  his  agreement  is  not  a  defense  in 
bar  of  an  action  to  recover  the  rent.4 

Repairs.  —  Thus  the  landlord's  agreement  to  keep  the  premises  in  repair  is 
considered  independent  of  the  tenant's  agreement  to  pay  rent,  and  the  per- 
formance by  the  landlord  of  such  agreement  is  not  a  condition  precedent  to 
his  right  to  recover  the  rent.5 


Missouri.  —  Dimmock  v.  Daly,  9  Mo.  App. 
354- 

New  Hampshire'.  —  Elliott  v.  Aiken,  45  N. 
H.  30. 

New  York.  —  Edgerton  v.  Page,  20  N.  Y. 
281;  Cram  v.  Dresser,  2  Sandf.  (N.  Y.)  120; 
Drake  v.  Cockroft,  4  E.  D.  Smith  (N.  Y.)  34; 
New  York  v.  Parker  Vein  Steamship  Co.,  (N. 
Y.  Super.  Ct.  Gen.  T.)  21  How.  Pr.  (N.  Y.)  2S9; 
Levy  v.  Bend,  1  E.  D.  Smith  (N.  Y.)  169; 
Barnum  v.  Fitzpatrick,  (C.  PI.  Gen.  T.)  42  N. 
Y.  St.  Rep.  179;  Lawrence  v.  French,  25  Wend. 
(N.  Y.)443;  Truesdell  v.  Booth,  4  Hun  (N.  Y.) 
100;  Walker  v.  Shoemaker,  4  Hun  (N.  Y.)  579; 
Faber  v.  Phillips,  (Supm.  Ct.  App.  T.)  26  Misc. 
(N.  Y.)  723. 

Pennsylvania.  —  Sutton  v.  Foulke,  2  Pa.  Co. 
Ct.  529;  Bennett  v.  Bittle,  4  Rawle  (Pa.)  339. 

Tennessee.  —  Hulme  v.  Brown,  3  Heisk. 
(Tenn.)  679;  Wilson  v.  Smith,  5  Yerg.  (Tenn.) 
379- 

This  is  true  though  the  landlord  brings  as- 
sumpsit for  use  and  occupation.  De  Witt  v. 
Pierson,  112  Mass.  8,  17  Am.  Rep.  58. 

1.  Abrams  v.  Watson,  59  Ala.  524.  See  also 
Collins  v.  Lewis,  53  Minn.  78;  Keating  v. 
Springer,  146  111.  481,  37  Am.  St.  Rep.  175; 
Eldred  v.  Leahy,  31  Wis.  546. 

2.  Counterclaim.  —  Taylor  v.  Lehman,  17  Ind. 
App.  585;  Hausman  v.  Mulheran,  68  Minn. 
48;  Hembrock  v.  Stark,  53  Mo.  588;  Bruce  v. 
Welch,  (Supm.  Ct.  Gen.  T.)  6  N.  Y.  St.  Rep. 
617;  Cook  v.  Soule,  (Supm.  Ct.)  45  How.  Pr. 
(X.  Y.)  340;  McCulloch  v.  Dobson,  133  N.  Y. 
114,  Walker  v.  Shoemaker,  4  Hun  (N.  Y.)  579; 
Jackson  v.  Doherty,  (Supm.  Ct.  App.  T.)  17 
"Misc.  (N.  Y.)  629;  Hanley  v.  Banks,  6  Okla. 
79.  See  generally  the  title  Sjet-off,  Recoup- 
ment, and  Counterclaim. 

3.  Concord  Bank  v.  Gregg,  14  N.  H.  331; 
Krumm  v.  Beach,  96  N.  Y.  398;  New  York, 
etc.,  Co.  v.  Cruger,  (Tex.  Civ.  App.  1894)  27 
S.  W.  Rep.  212.  See  also  Lightfoot  v.  West, 
98  Ga.  546. 

4.  Breach  by  Lessor  of  Independent  Stipulations 

—  United  States. — Central  Appalachean  Co. 
v.  Buchanan,  (C.  C.  A.)  73  Fed.  Rep.  1006. 

Alabama.  —  Hill  v.  Bishop,  2  Ala.  320. 

California.  —  Gillaspie  v.  Hagans,  90  Cal. 
90;  Rohrer  v.  Babcock,  126  Cal.  222. 


Georgia.  —  Lewis  v.  Chisholm,  68  Ga.  40. 

Illinois.  —  Clark  :'.  Ford,  41  111.  App.  199. 

Indiana. — Clifford  v.  Smith,  4  lnd.  377; 
Bryan  v.  Fisher,  3  Blackf.  (Ind.)  316. 

Maryland .  —  Benson  v.  Hobbs,  4  Har.  &  J. 
(Md.)  285. 

New  Hampshire. — Meredith  Mechanic  Assoc. 
v.  American  Twist  Drill  Co.,  67  N.  H.  450; 
Elliott  v.  Aiken,  45  N.  H.  30. 

New  York. —  Thomson-Houston  Electric  Co. 
v.  Durant  Land  Imp.  Co.,  144  N.  Y.  34;  Harger 
v.  Edmonds,  4  Barb.  (N.  Y.)  256;  Hurliman  v. 
Seckendorf,  (Brooklyn  City  Ct.  Gen.  T.)  10 
Misc.  (N.  Y.)  549:  Ely  v.  Spiero,  28  N.  Y.  App. 
Div.  485;  Trenkmann  v.  Schneider,  (Supm. 
Ct.  App.  T.)  26  Misc.  (N.  Y.)  695;  La  Farge 
v.  Mansfield,  31  Barb.  (N.  Y.)  345;  Shalliers  v. 
Wilcox,  4  Thomp.  &  C.  (N.  Y.)  591;  Kelsey  v. 
Ward,  38  N.  Y.  83.  See  also  Edwards  v.  Mc- 
Lean, 122  N.  Y.  302. 

Pennsylvania.  —  Allegaert  v.  Smart,  10  W. 
N.  C.  (Pa.)  260;  Jackson  v.  Farrell,  6  Pa. 
Super.  Ct.  31. 

Canada.  —  Wilkes  v.  Steele,  14  U.  C.  Q.  B. 
570;  McNab  v.  McFarlane,  3  U.  C.  Q.  B.  O. 
S.  287. 

5.  Breach  of  Landlord's  Agreement  to  Bepair  — 

England.  —  Weigall  v.  Waters,  6  T.  R.  488. 

Canada.  —  Wilkes  v.  Steele,  14  LT.  C.  O.  B. 
570. 

Georgia.  —  Lewis  v.  Chisholm,  68  Ga.  40. 

Illinois.  —  Lunn  v.  Gage,  37  111.  19,  87  Am. 
Dec.  233;  Wright  v.  Lattin,  38  111.  293. 

Indiana.  —  McDowell  v.  Hendrix,  67  Ind. 
513- 

Louisiana.  —  Mulhaupt  v.  Enders,  38  La. 
Ann.  744. 

Missouri.  —  Goodfellow  v.  Noble,  25  Mo.  60. 

New  Hampshire.—  Meredith  Mechanic  Assoc. 
r.  American  Twist  Drill  Co.,  67  N.  H.  450. 

New  York.  —  Newman  v.  French,  45  Hun 
(N.  Y.)  65;  Allen  v.  Culver,  3  Den.  (N.  Y.)  284; 
Whilbeck  v.  Skinner,  7  Hill  (N.  Y.)  53;  Kelsey 
v.  Ward,  (Supm.  Ct.  Gen.  T.)  16  Abb.  Pr. 
(N.  Y.)  98,  38  N.  Y.  83;  Speckels  v.  Sax,  1 
E.  D.  Smith  (N.  Y.)  253;  McCullough  v. 
Cox,  6  Barb.  (N.  Y.)  386;  Cook  v.  Soule,  1 
Thomp.  &  C.  (N.  Y.)  116,  56  N.  Y.  420;  Hexter 
i:  Knox,  39  N.  Y.  Super.  Ct.  109;  Harger  v. 
Edmonds,  4   Barb.   (N.  Y.)  256;   Hallett  v. 
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Improvements.  -  -  And  the  same  has  been  held  true  with  regard  to  the  land- 
lord's agreement  to  make  improvements  to  the  premises  demised.1  It  has 
been  held,  however,  that  when  the  improvements  are  to  be  made  before  the 
beginning  of  the  term,  the  agreements  of  the  tenant  to  pay  rent  and  of  the 
landlord  to  make  the  improvements  are  dependent;  but  the  tenant,  by  enter- 
ing into  and  remaining  in  possession,  may  waive  the  prior  performance  of  the 
landlord's  agreement,  and  thereby  render  the  agreements  independent.'2 

Subsequent  Severance  of  Dependent  Covenants.  — -Though  the  landlord's  agreement 
to  perform  some  act  and  the  tenant's  agreement  to  pay  rent  be  in  the  first 
instance  dependent,  still  the  parties  may,  by  their  subsequent  conduct,  sever 
them  and  render  them  independent.3 

Performance  by  Landlord  Rendered  Impossible  by  Act  of  Tenant.  —  And  where  by  his 
own  act  the  lessee  renders  the  landlord's  performance  of  a  dependent  covenant 
impossible,  he  cannot  defend  an  action  to  recover  rent  on  the  ground  of  the 
nonperformance  by  the  landlord  of  such  covenant."1 

(2)  Dependent  Agreements.  —  If  the  agreement  by  the  landlord  and  that 
by  the  tenant  to  pay  rent  are  dependent,  then  the  performance  by  the  land- 
lord of  his  agreement  is  a  condition  precedent  to  his  right  to  rent.5 

Recoupment.  —  As  heretofore  stated,  the  tenant  may,  as  a  general  rule,  recoup 
or  counterclaim  when  sued  for  rent  the  damages  that  he  would  be  entitled  to 
recover  from  the  landlord  for  breach  by  the  latter  of  an  independent  agree- 
ment in  the  lease." 

Abandonment  of  Premises.  —  Where  the  failure  of  the  landlord  to  perform  an 
agreement  on  his  part,  though  independent  of  the  tenant's  agreement  to  pay 
rent,  renders  the  premises  untenantable,  the  tenant  may  abandon  the  premises 
and  escape  liability  for  subsequent  rents.7 


Wylie,  3  Johns.  (N.  V.)  44,  3  Am.  Dec.  457; 
Cantwell  v.  Burke,  (Supm.  Ct.  Gen.  T.)  6  N. 
Y.  St.  Rep.  308;  Wallace  v.  Lent,  I  Daly  (N. 
Y.)  481;  Cesar  v.  Karutz,  60  N.  Y.  229,  19  Am. 
Rep.  164;  Huber  Ryan,  (Supm.  Ct.  Spec. 
T.)  26  Misc.  (N.  Y.)  428;  Tibbits  v.  Percy,  24 
Barb.  (N.  Y.)  39. 

Pennsylvania.  —  Prescott  v.  Otterstatter,  85 


Pa.  St.  534;  Bradley  v 
Co.,  6  Pa.  Dist.  217. 

Tennessee.  —  Smith  v. 
418. 

Wisconsin.  — -  Young- 


Citizens'  Trust,  etc., 
Wiley,  1  Baxt.  (Tenn.) 

•.  Burhans,  80  Wis.  438. 

1.  Improvements  —Alabama. —  Hill  v.  Bishop, 

2  Ala.  320. 

Illinois.  —  Clark  v.  Ford,  41  111.  App.  199. 
Compare  Baird  o.  Evans,  20  111.  29. 

Indiana.  —  Welshbillig  v.  Dienhart,  65  Ind. 
94;  Bryan  v.  Fisher,  3  Blackf.  (Ind.)  316. 

Minnesota.  —  Long  v.  Gieriet,  57  Minn.  278. 

New  York.  —  Glaser  v.  Cumisky,  (N.  Y.  City 
Ct.  Gen.  T.)  40  N.  Y.  St.  Rep.  872;  McCullough 
v.  Cox,  6  Barb.  (N.  Y.)  386;  Ellis  v.  McCormick, 
1  Hilt.  (N.  Y.)  313;  Plant  v.  Hernreich,  (Countv 
Ct  )  19  Misc.  (N.  Y.)  308;  Kelsey  v.  Ward, 
(Supm  Ct.  Gen.  T.)  16  Abb.  Pr.  (N.  Y.)  98. 

Pennsylvania.  —  Prescott  v.  Otterstatter,  85 
Pa.  St.  534. 

Condition  Precedent  by  Express  Agreement.  — 
See  supra,  this  title,  section  IV.  1.  a.  (7)  (g) 
Effect  of  Failure  to  Repair  on  Liability  of  Ten- 
ant for  Rent. 

2.  Haven  v.  Wakefield,  39  111.  509;  Lynch  v. 
Sauer,  (Supm.  Ct.  App.  T.)  16  Misc.  (N.  Y.)  1. 
And  see  supra,  this  title,  section  IV.  I.  a.  (7) 
(g)  Effect  of  Failure  to  Repair  on  Liability  of 
Tenant  for  Rent. 

3.  Knox  v.  Hexter,  71  N.  Y.  461, 


4.  Metropolitan  L.  Ins.  Co.  v.  Standard  Nat. 
Bank,  (Supm.  Ct.  Tr.  T.)  57  N.  Y.  Supp.  797- 

5.  Breach  by  Lessor  of  Dependent  Agreements  — 

England.  —  Brcok  v.  Fletcher,  37  L.  T.  X.  S. 
100. 

Alabama.  —  Thompson  v.  Gray,  2  Stew.  & 
P.  (Ala.)  60;  Bailey  v.  White,  3  Ala.  330. 
Georgia.  —  Epping  v.  Devanny,  28  Ga.  422. 
Illinois.  —  Baird  v.  Evans,  20  111.  29. 
Lowa.  —  Gatch  v.  Garretson,  100  Iowa  252. 
Kentucky.  —  Snowden  v.   Leight,  5  Ky.  L. 
Rep.  121. 

Massachusetts.  —  Weed  v.  Crocker,  13  Gray 
(Mass.)  219. 

Missouri.  —  Rand  v.  Wickham,  60  Mo.  App. 
44;  Smith  v.  Thurston,  (Mo.  App.  1885)  1  West. 
Rep.  385. 

New  York.  —  Atlantic  Ave.  R.  Co.  v.  John- 
son, 134  N.  Y.  375. 

6.  See  supra,  this  subsection,  Set-off,  Recoup- 
ment, Counterclaim,  and  Fai lure  of  Consideration . 

7.  Right  of  Tenant  to  Abandon  Premises.  — 
Prosser  :\  Pretzel,  8  Kan.  App.  856,  55  Pac. 
Rep.  854;  Fisher  v.  Nergararian,  112  Mich.  327; 
Young  v.  Collett,  63  Mich.  331 ;  Bass  v.  Rollins, 
63  Minn.  226;  Minneapolis  Co-operative  Co.  < . 
Williamson,  51  Minn.  53,3s  Am.  St.  Rep.  473: 
Riley  v.  Pettis  Countv,  96  Mo.  318;  Trenkmann 
v.  Schneider,  (Supm.  Ct.  App.  T.)  26  Misc.  (N. 
Y.)  695;  O'Gorman  v.  Harbv.  (Supm.  Ct.  App. 
T.)  18  Misc.  (N.  Y.)  22S;  Smith  v.  Harvey.  4 
Pa.  Super.  Ct.  377. 

Failure  to  Heat  Premises.  —  Harmony  Co.  v. 
Rauch,  64  I".  App.  386;  Bass  v.  Rollins,  63 
Minn.  226. 

The  tenant  must  abandon  possession  within 
a  reasonable  time  after  the  breach  of  the  land- 
lord's agreement,  otherwise  he  will  be  deemed 
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(3)  When  Agreements  Are  Dependent  or  Independent. — -The  discussion  of 
the  general  rules  for  determining  whether  agreements  on  the  part  of  the  land- 
lord and  of  the  tenant  are  dependent  or  independent  will  be  found  in  another 
place  in  this  work.1 

m.  Necessity  for  Entry  and  Possession  by  Tenant  —  (1)  In  General. 

 Where  the  lessee  expressly  covenants  or  agrees  to  pay  rent,  the  rent  so 

agreed  on  may  be  recovered  as  rent  though  the  lessee  does  not  enter  into 
possession.3  In  such  a  case  the  lessee  is  held  liable  for  rent,  and  not  merely 
for  damages  as  for  breach  of  contract.3  And  a  fortiori  after  the  lessee  has 
once  entered  his  liability  for  accruing  rents  is  not  affected  by  the  question 
whether  he  continues  to  occupy  the  premises,  where  there  has  been  no  evic- 
tion or  surrender.4 

(2)  Possession  Withheld  by  Landlord—  (a)  in  General.  —  While  a  tenant  who 
has  not  entered  cannot  claim  an  eviction,5  still  if  the  landlord  withholds  the 
possession,  in  violation  of  his  duty  to  deliver  possession  to  the  tenant,  he  can- 
not recover  the  rent  reserved,  though  the  lease  contains  an  express  agreement 
by  the  tenant  to  pay  rent.6  And  this  is  equally  true  where  the  landlord  can- 
not put  the  tenant  in  possession  because  of  the  rightful  possession  of  another.7 

Demand  by  Tenant  for  Possession.  —  The  mere  fact  that  the  lessor  remained  in 
possession  after  the  beginning  of  the  term  will  not  release  the  tenant  from 
liability  for  rent  where  it  does  not  appear  that  he  ever  refused  or  prevented  a 
taking  possession  by  the  lessee.8 

Abandoning  Contract.  —  The  time  for  the  delivery  of  possession  to  the  tenant 
is  treated  as  of  the  essence  of  the  lease,  and  if  the  landlord  refuses  to  deliver 
possession  at  the  time  specified,  the  tenant  may  abandon  the  contract.9  So 
also  he  may  abandon  the  contract  where  the  lessor  refuses  to  deliver  posses- 
sion of  a  part  of  the  demised  premises.10 

(b)  Possession  of  Part  of  Premises  Withheld.  —  Where  the  landlord  delivers  posses- 
sion of  a  part  only  of  the  premises,  and  the  tenant  does  not  accept  such  part 
as  a  full  performance  by  the  landlord,  or  agree  to  pay  the  entire  rent  for  the 
possession  so  obtained,  the  landlord  cannot  recover  upon  the  express  agree- 
to  have  waived  his  right  to  do  so.  Orcutt  v.  3.  Becar  v.  Flues,  64  N.  Y.  518.  Compare 
Isham,  70  111.  App.  102.  Caldwell  v.  Center,  30  Cal.  540;  La  Farge  v. 

Slight  forbearance  on  the  tenant's  pari  to      Mansfield,  31  Barb.  (N.  Y.)  345. 
sufrender  possession  does  no!  necessarily  con-        4.  Tully   v.  Dunn,  42  Ala.  262;  Miller  v. 
stitutea  waiver  of  his  right  to  abandon.    Min-      Benton,  55  Conn.  540;  McGlynn  v.  Brock,  111 
neapolis  Co-operative  Co.  v.  Williamson,  51      Mass.  219.  > 

Minn.  53,  38  Am.  St.  Rep.  473-  6-  Nea,e  v-  Mackenzie,   1  M    &  W.  747; 

1  See  the  title  Leases,  post.  Birckhead  v.  Cummins,  33  N.  J.  L.  44.  bee 

2.  England.  —  Bellasis  v.  Burbrick,  1  Salk.      also  the  title  Eviction,  vol.  rr,  p.  460. 

209;  Adams  v.  Hagger,  4  Q-  B.  D.  480.  6.  Connecticut.  -  Cohn  v.  Norton,  57  Conn. 

United  States.  —  Oregonian  R.  Co.  v.  Oregon  480. 

R.,  etc.,  Co.,  27  Fed.  Rep.  277;  Moore  v.  Dove,         Georgia.  —  Garner  v.  Byard,  23  Ga.  289,  f>8 

1  Hayw    &  H.  (D.  C.)  161,  17  Fed.  Cas.  No.      Am.  Dec.  527. 

„  757  Indiana.  —  Mason  v.  Seitz,  36  Ind.  516. 

'  Alabama.  —  Tully  v.  Dunn,  42  Ala.  262;  Missouri.  —  Kean  v.  Kolkscbneider,  21  Mo. 
Douglass  v.  Branch  Bank,  19  Ala.  659.  App.  538.  _    „        „  „  xt'  v 

Colorado.  —  Marix  v.  Stevens,  10  Colo.  261.  New    York.—  Trull   v.  Granger,  8  N. 

Illinois.  —  Mayer  v.  Lawrence,  58  111.  App.      H5-  . 
194;  Tanton  v.  Van  Alstine,  24  111.  App.  405.  .       Pennsylvania.  —  McClurg  v.  Price,  59  la. 

Mississippi.  —  Stier  v.  Surget,  10  Smed.  &     St.  420,  98  Am.  Dec.  356. 
M  (Miss)  154.  A  retention  ot  possession  by  the  landlord 

'Missouri.  —  Hardy  v.  Winter,  38  Mo.  106.         for  the  purpose  of  making  agreed  repairs  does 

New  lersey.  —  Birckhead  v.  Cummins,  33  N.      not  prevent  his  recovering  the  rent  stipulated 
J  L  44-  Hunt  v.  Young,  5  N.  J.  L.  938.  for.    Cronin  v.  Epstein,  15  Dalv  (N.  Y.)  50. 

New  York.  —  Becar  v.  Flues,  64  N.  Y.  518;         7.  Ludden  v.  Stern,  20  111.  App.  88 
Weston  v.  Ryley,  (N.  Y.  Citv  Ct.  Gen.  T.)  15         8.  Haines  v.  L.  Graf  Mfg.  Co.,  (N.  Y.  City 
Misc.  (N.  Y.)  638;  Luke  v.  Hake,  5  Daly  (N.      Ct.  Gen.  T.)  13  N.  Y.  St.  Rep.  730. 
Y)  is-  Moore  v   Chase,  (Supm.  Ct.  App.  T.)        9.  Brandt  v.  Phillippi,  82  Cal.  640;  Dengler 
26  Mis'c  (N  Y  )  9  v.  Michelssen,  76  Cal.  125;  Spencer  v.  Burton, 

Under  a  joint  lease  to  two  tenants  the  entry      5  Blackf.  (Ind.)  57;  Dougherty  v.  Wilson,  1 
and  occupation  by  one  is  sufficient  to  make  both      Blackf.  (Ind.)  478. 

liable.    Kendalls  Carland,  5  Cush.  (Mass.)  74-         10.  Cleves  v.  Willoughby,  7  Hill  (N.  \  .)  83. 
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mcnt  to  pay  rent.1  Where  the  tenant,  upon  entry  into  a  part  of  the  demised 
premises,  the  other  part  being  withheld  by  a  third  person  in  rightful  possession, 
agrees  to  pay  the  rent  reserved  for  the  whole  property,  this  will  operate  as  a 
new  demise,  so  as  to  authorize  the  lessor  to  recover  the  entire  rent.2  The 
tenant  is  liable  for  the  entire  rent  where  he  assents  to  the  retention  of  posses- 
sion of  a  part  of  the  premises  by  the  landlord  ; 3  and  the  acceptance  and  reten- 
tion by  the  lessee  of  the  possession  of  a  part  of  the  premises,  without  objection, 
may  be  a  waiver  of  the  duty  of  the  landlord  to  deliver  possession  of  the 
whole.4 

In  New  York  it  has  been  held  that  though  the  tenant  would  be  authorized 
to  refuse  to  receive  possession  of  part  of  the  premises,  and  on  his  refusal  to 
do  so  could  not  be  held  liable  for  the  rent  agreed  to  be  paid,  still,  if  he  dots 
accept  possession  of  a  part,  he  is  liable  on  his  covenant  for  the  whole  rent, 
unless  the  covenant  is  expressly  made  dependent  upon  receiving  possession  of 
the  whole;  and  in  such  a  case  the  tenant's  remedy  is  one  merely  to  recover 
damages  arising  from  the  failure  to  receive  full  possession,  either  by  way  of 
counterclaim  or  recoupment  in  the  action  on  the  covenant  for  rent,  or  by  way 
of  an  independent  action.5 

Use  and  Occupation.  —  Where  the  lessor  is  able  to  deliver  possession  of  a  part  of 
the  premises  only,  because  the  balance  is  in  the  rightful  possession  of  a  third 
person,  the  landlord  may  recover  in  assumpsit  for  use  and  occupation  a  reason- 
able rental  for  the  property  enjoyed  by  the  tenant.6  If,  however,  the  posses- 
sion of  a  part  of  the  premises  is  wrongfully  withheld  by  the  landlord,  it  would 
seem  that  this  would  deprive  him  of  the  right  to  recover  for  use  and  occupa- 
tion, on  the  same  principle  that  a  partial  eviction  suspends  the  entire  rent.7 

(3)  Possession  Withheld  by  Third  Person.  —  Though  there  is  an  implied 
agreement  on  the  part  of  the  landlord  that  the  premises  shall  be  in  such  a 
condition  that  the  lessee  may  enter  thereon  without  hindrance  at  the  time 
when  his  term  is  to  begin,8  the  fact  that  the  possession,  either  of  the  whole  of 
the  premises  or  of  a  part,  is  wrongfully  withheld  from  the  tenant  by  a  third 
person  will  not  constitute  a  defense  in  bar  of  the  landlord's  recovery  of  rent 
upon  the  tenant's  express  agreement  to  pay  it.9 

1.  England.  —  Holgate  v.  Kay,  1  C.  &  K.  N.  Y.  Supp.  69;  Edgerton  v.  Page,  20  N.  Y. 
341,  47  E.  C.  L.  341;  Gardiner  z>.  William  son,  285;  Trull  z\  Granger,  8  N.  Y.  115;  Knox  v. 
2  B.  &  Ad.  336,  22  E.  C.  L.  91.  Compare  Eccle-  Hexter,  42  N.  Y.  Super.  Ct.  8.  See  also  Judd 
siastical  Com'rs  v.  O'Connor,  9  Ir.  C.  L.  242.  v.  Fellows,  9  N.  Y.  App.  Div.  203.  Compare 

Canada.  —  Kelly  v.  Irwin,  17  U.  C.  C.  P.  351.  French  v.  Lawrence,  7  Hill  (N.  Y.)  519,  25 

Connecticut.  —  Reed  v.  Reynolds,  37  Conn.  Wend.  (NT.  Y.)  443. 

469-  6.  Neal  z\  Mackenzie,  1  M.  &  W.  747;  Tom- 

Illi  nois.  —  Hatfield  v.  Fullerton,  24  111.  278.  linson  v.  Day,  5  Moo.  558;  Prior  v.  Kiso,  81 

Oklahoma.  —  Penny  v.  Fellner,  6  Okla.  386.  Mo.  241;   McKinney  v.   Holt,  8  Hun  (N.  Y.) 

Pennsylvania.  —  McClurg  v.  Price,  59  Pa.  St.  336;    Hurlbut  v.  Post,   1   Bosw.  (N.  Y.)  28; 

420,  98  Am.  Dec.  356.  Smart  v.  Allegaert,  8  W.  N.  C.  (Pa.)  217. 

Virginia.  —  Tunis  v.  Grandy,  22  Gratt.  (Va.)  7.  Reed  v.  Reynolds,  37  Conn.  469;  Penny 

109.  v.  Fellner,  6  Okla.'  386;  McClurg  v.  Price,  59  Pa'. 

A  Surety  for  the  payment  of  the  rent  reserved  St.  420,  98  Am.  Dec.  356. 

is  not  liable  therefor  where  the  possession  of  8.  See  the  title  Leases,  post. 

apart  of  the  premises  was  withheld  from  the  9.  Arizona.  —  Stevens    v.  Wadleigh,  (Ariz, 

lessee.    Prior  v.  Kiso,  81  Mo.  241.  1899)  57  Pac.  Rep.  622. 

2.  Watson  v.  Waud,  8  Exch.  335.  See  also  New  York.  —  Ward  v.  Edesheimer,  (C.  PI. 
Kelly  v.  Irwin,  17  U.  C.  C.  P.  351.  Gen.  T.)  17  N.  Y.  Supp.  173;  Gardner  v.  Ketel- 

3.  Reed  v.  Reynolds,  37  Conn.  471;  McNutt  tas,  3  Hill  (N.  Y.)  330;  Mechanics',  etc.,  F. 
v.  Shafer,  (Supm.  Ci.  Gen.  T.)  ]  2  N.  Y.  Supp.  27.  Ins.  Co.  v.  Scott,  2  Hilt.  (N.  Y.)  550;  McKin- 

4.  Spencer  v.  Burton,  5  Blackf.  (Ind.)  57;  ney  v.  Holt,  S  Hun  (N.  Y.)  336;  Portman  *. 
Bryan  v.  Fisher,  3  Blackf.  (Ind.)  316;  Outtoun  Weeks,  (Marine  Ct.  Tr.  T.)  1  Citv  Ct.  (N.  V.) 
v.  Dulin,  72  Md.  536;  Prior  v.  Kiso,  Si  Mo.  185.  Compare  Harris  v.  Greenberger,  50  N.  Y. 
24'  ■     t     _  App.  Div.  439. 

6.  O'Brien  v.  Smith,  (Supm.  Ct.  Gen.  T.)  13  Pennsylvania.  — Cozens  v.  Stevenson,  5  S.  & 
N.  Y.  Supp.  408,  affirmed  129  N.  Y.  620:  Van-      R.  (Pa.)  421. 

derpool  v.  Smith,  4  Abb.  App.  Dec.  (N.  Y.)  464;         Vermont.  —  State  University  v.  Joslyn,  21 
Etheridge  v.  Osborn,  12  W7end.  (N.  Y.)  529;     Vt.  52;  Underwood  v.  Birchard,  47  Vt.  305. 
Cronin  v.  Epstein,  (N.  Y.  City  Ct.  Gen.  T.)  1        See  also  Bailey  v.  Wells,  S  Wis.  141.  Compare 
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n.  Conveyance  of  Reversion  to  Tenant.  —  Since  the  rent,  as  a  gen- 
eral rule,  follows  the  reversion,  a  conveyance  of  the  reversion  to  the  tenant 
operates  as  an  extinguishment  of  the  rent  for  the  remainder  of  the  term.1 

VI  Landlord's  Lien  —  1.  At  Common  Law.  —  At  common  law  the  landlord 
had  no  lien  upon  the  chattels  of  the  tenant  on  the  demised  premises,  or  upon 
the  crops  raised  thereon.2  Practically  all  chattels  upon  the  demised  premises 
were,  ho.vever,  subject  to  distress  for  rent,  and  by  the  levy  of  a  distress  the 
landlord  acquired  a  lien  upon  the  property  distrained.3 

2  Lien  Created  by  Agreement  of  Parties  —  a.  In  General.  —  By  an  express 
provision  in  the  lease,  the  landlord  may  acquire  a  lien  upon  the  personal  prop- 
erty of  the  tenant  placed  upon  the  demised  premises.4 

Agreement  to  Execute  Mortgage.  —  An  agreement  by  the  tenant  to  execute  a 
chattel  mortgage  upon  the  property  on  the  demised  premises,  which  agree- 
ment it  was  attempted  to  carry  out  by  the  execution  of  a  mortgage  which 


Neale  v.  Mackenzie,  i  M.  &  W.  763;  Kelly  v. 
Irwin,  17  U.  C.  C.  P.  35i;  Brandt  v.  Phillippi, 
82  Cal.  640;  Kean  v.  Kolkschneider,  21  Mo. 

APL  '  See  supra,  this  title,  V.  9.  (6.)  (1)  (*)  Con- 
veyance of  Reversion  to  Tenant. 

2.  No  Landlord's  Lien  at  Common  Law  —  Eng. 
land.— 'Sat ton  v.  Rees,  9  Jur.  N.  S.  456. 
Compare  Williams  v.  Leper,  3  Burr.  1886. 

United  States.  —  Leopold  v.  Godfrey,  n  Biss. 
(U.  S.)  158;  Morgan  v.  Campbell,  22  Wall.  (U. 
S.)  381.  _  , 

California.  —  Hitchcock  v.  Hassett,  71  Cal. 

331. 

Florida.  — -  Patterson  v.  Taylor,  15  Fla.  336. 

Georgia.  —Johnson  v.  Emanuel,  50  Ga.  590; 
Hobbs  v.  Davis,  50  Ga.  213. 

Illinois.  —  Arnold  v.  Phillips,  59  HI.  APP- 
213-  Powell  v.  Daily,  61  111.  App.  552,  affirmed 
163 'ill.  646;  Herron  v.  Gill,  112  111.  251;  Joliet 
Bank  v.  Adam,  138  111.  499;  Felton  v.  Strong, 
37  111.  App.  58.  Compare  O'Hara  v.  Jones,  46 
111.  288. 

Maryland.  —  Buckney  v.  Snouffer,  10  Md. 
149,  69  Am.  Dec.  129;  Gelston  v.  Rullman,  15 
Md.  260. 

Massachusetts.  —  Preston  v.  Neale,  12  Gray 
(Mass.)  222. 

Mississippi.  —  Marye  v.  Dyche,  42  Miss.  347; 
Stamps  v.  Gilman,  43  Miss.  456;  Arbuckle  f. 
Nelms,  50  Miss.  556;  Richardson  r.  McLaunn, 
69  Miss.  70;  Henry  v.  Davis,  60  Miss.  212; 
Patty  v.  Bogle,  59  Miss.  491-  Compare  Cooper 
v.  Baker,  54  Miss.  637-  xT 

Nebraska.  —  Snell  v.  Ricketts,  28  Neb.  616. 

New  York.  —  Ebling  v.  Husson,  54  N.  Y. 
Super.  Ct.  377;  Briggs  v.  Austin.  129  N.  Y.  208 

North  Carolina.  —  Deaver  v.  Rice,  4  Dev.  & 
B.  L.  (20  N.  Car.)  431;  Hovvland  v.  Forlavv,  108 
N.  Car.  567. 

Oklahoma.  —  Smith  v.  Wheeler,  4  Okla.  13S. 
Vermont.  —  Loomis  v.  Lincoln,  24  Vt.  153. 

3.  See  the  title  Distress,  vol.  9,  p.  617. 

4.  Lien  Reserved  in  Lease  —  United  States.  — 
McLean  v.  Klein,  3  Dill.  (U.  S.)  113;  Butt  v. 
Ellett,  19  Wall.  (U.  S.)  544- 

Alabama.  —  Wilkinson  v.  Ketler,  69  Ala.  435. 
California.  —  Wilkerson  v.  Thorp,  128  Cal. 

221 . 

Illinois.  —  Williard  v.  Rogers,  54  HI.  App. 
583;  Borden  v.  Croak,  131  111.  68,  19  Am.  St. 
Rep.  23;  Downey  v.  Chicago  Title,  etc.,  Co., 
86  III.  App.  664;  Prettyman  v.  Unland,  77  111. 
206;  Webster  v.  Nichols,  104  HI-  160. 
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Indiana.  —  Chissom  v.  Hawkins,  ri  Ind.  316. 

I0wa.  _  Keys  v.  Whitlock  Mfg.  Co.,  105 
Iowa  742;  Foster  v.  Reid,  78  Iowa  205,  16  Am. 
St.  Rep.  437;  Fejavary  v.  Broesch,  52  Iowa 
88,  35  Am.  Rep.  261. 

Kentucky.  —  Bowden  v.  Clark,  7  Ky.  L.  Rep. 

674. 

Mississippi. — Everman  v.  Robb,  52  Miss. 
653:  Maynard  v.  Cocke,  71  Miss.  493. 

Missouri.  —  Wright  v.  Bircher,  5  Mo.  App. 
322,  affirmed  72  Mo.  179,  37  Am.  Rep.  433; 
Attaway  v.  Hoskinson,  37  Mo.  App.  132;  Slate 
v.  Adams,  76  Mo.  605;  Mathes  v.  Staed,  67 
Mo.  App.  399.  Compare  Burgess  v.  Kattle- 
man,  41  Mo.  480;  Kendall  Boot,  etc.,  Co.  v. 
Bain,  55  Mo.  App.  264. 

New  Jersey.  —  Smithurst  v.  Edmunds,  14  N. 
J.  Eq.  408. 

New  York.  —  McCaffrey  v.  Woodin,  65  N. 
Y.  459,  22  Am.  Rep.  644;  Reynolds  v.  Ellis, 
103  N.  Y.  115,  57  Am.  Rep.  701;  Wisner  v. 
Ocumpaugh,  71  N.  Y.  113;  Hale  v.  Omaha 
Nat.  Bank,  49  N.  Y.  626;  Whited  v.  Hamilton, 
15  Hun  (N.  Y.)  275;  Smith  v.  Taber,  46  Hun 
(N.  Y.)  313. 

Oregon.  —  Marquam  v.  Sengfelder,  24  Ore- 
gon 2. 

Rhode  Island.— Groton  Mfg.  Co.  v.  Gardiner, 
11  R.  I.  626. 

Texas.  —  Zapp  v.  Davidson,  21  Tex.  Civ. 
App.  566. 

Vermont.  —  Paris  v.  Vail,  18  Vt.  277. 
also  Roberts  v.  Hawley,  54  Vl.  31. 

Canada.  —  Bell  v.  Conlon,  5  L.  C.  Jur. 
Robitaille  v.  Bolduc,  4  Quebec  179. 

Compare  Fulton  v.  Doty,  7  Ohio  Dec.  503, 
where  the  lease  was  not  witnessed  or  acknowl- 
edged and  was  therefore  void. 

Contract  Giving  Lien  on  Improvements  Erected 
by  Lessee.  —  Joliet  First  Nat.  Bank  v.  Adam, 
(111.  1890)  25  N.  E.  Rep.  576;  Penfield  v.  Har- 
ris, 7  Tex.  Civ.  App.  659. 

A  Lien  for  Advances  Reserved  by  Parol  on  a 
crop  is  invalid.  Hughes  v.  Whitaker,  4  Heisk. 
(Tenn.)  399.  Contra,  where  possession  has  been 
taken  of  the  growing  crops  by  the  landlord. 
Jones  v.  Avant,  41  Tex.  650. 

A  Lien  Not  Executed  and  Acknowledged  is  in- 
valid to  hold  the  land  against  others  than  the 
grantor,  but,  crops  being  personalty,  a  lien  on 
them  may  be  acquired  under  such  a  lease. 
Busvvell  v.  Marshall,  51  Vt.  87.  And  see 
Nickolls  v.  Barnes,  39  Neb.  103,  overruling  32 
Neb.  195. 
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proved  to  be  void,  does  not  confer  upon  the  landlord  a  lien  which  can  be 
enforced  against  creditors  of  the  tenant.1 

Agreement  to  Pledge.  —  So  also  an  agreement  by  the  tenant  to  pledge  certain 
personalty  as  security  for  the  rent  will  not  create  a  lien  as  against  creditors  of 
the  tenant  or  his  assignee  in  bankruptcy  or  insolvency.2 

Chattel  Mortgage.  —  Of  course,  a  tenant  may  execute  a  chattel  mortgage  to 
secure  performance  of  the  stipulations  in  a  lease,  including  the  payment  of 
rent.3 

Provision  for  Control  by  Lessor  of  Products  of  Demised  Premises.  —  A  provision  in  a  lease 
that  the  landlord  should,  until  the  rent  was  paid,  have  and  control  all  the 
products  of  the  demised  lands,  with  the  right  to  sell  and  dispose  thereof,  has 
been  held  not  to  give  to  the  landlord  a  lien  on  such  products,  when  they 
had  not  been  delivered  to  him,  which  could  be  enforced  against  creditors  of 
the  lessee  or  a  purchaser  from  him.4 

b.  Prohibition  Against  Removal  of  Property.  —  A  provision  in  a 
lease  prohibiting  the  removal  by  the  tenant  of  personalty  upon  the  demised 
premises  or  of  the  products  of  demised  farming  lands  before  the  rent  is  paid 
is,  it  seems,  merely  a  personal  agreement,  and  does  not  create  any  lien  upon 
such  property  in  favor  of  the  landlord  for  the  rent.5 

Fixtures.  — ■  Covenants  and  agreements  between  landlord  and  tenant,  restrict- 
ing the  latter's  right  to  remove  fixtures,  are  treated  elsewhere.6 

c.  Reservation  of  Title  to  Crops.  —  A  common  and  effective  manner 
of  obtaining  security  for  the  rent  of  farming  lands  is  for  the  landlord  to  reserve, 
until  the  rent  is  paid,  the  title  to  the  crops  to  be  raised  on  the  land.7  In 
a  few  jurisdictions,  however,  the  courts  have  refused  to  recognize  the  power 
of  the  landlord  to  reserve  the  title  to  the  products  of  demised  farming  lands.8 

d.  Nature  of  Lien.  — ■  A  lien  reserved  by  the  lease  is  spoken  of  in  some 
cases  as  in  the  nature  of  a  mortgage  rather  than  of  a  pledge,  as  the  possession 
is  retained  by  the  tenant,  and  it  is  said  to  be  governed  by  the  general  rules  of 
law  applicable  to  chattel  mortgages.9    In  other  cases  the  lien  of  the  landlord 

1.  Platl  v.  Stewart,  13  Blatchf.  (U.  S.)  481.  lease  containing  such  a  stipulation  creates  a 
See  also  Hale  v.  Omaha  Nat.  Bank,  64  N.  Y.      lien.    Weed  v.  Standley,  12  Fla.  166. 

550,  affirming  39  N.  Y.  Super.  Ct.  207,  which  6.  See  the  title  Fixtures,  vol.  13,  p.  657.  See 

affirmed  47  How.  Pr.  (N.  V.)  201.    And  see  the  also  Felker  v.  Richardson,  67  N.  H.  509. 

title  Equitable  Mortgages,  vol.  11,  pp.  125,  7.  Reservation  of  Title  to  Crops.  —  De  Vaughn 

I4r-  v.  Howell,  82  Ga.  336,  14  Am.  St.  Rep.  162; 

2.  Hitchcock  v.  Hassett,  71  Cal.  331.  See  McCombs  v.  Becker,  5  Thomp.  &  C.  (N.  Y.) 
also  the  title  Equity,  vol.  n,  p.  181,  and  note  7.  550;  Hawkins  v.  Beakes,  So  Hun  (N.  Y.)  292, 

3.  Mortgage  on  Crops.  —  Rogers  v.  Vaughan,  affirmed  150  N.  Y.  562.  And  see  the  title 
31  Ark.  62;  Morris  v.  Tillson,  81  111.  607.  Har-  Crops,  vol.  8,  p.  323;  and  infra,  this  section, 
ris  v.  Frank,  52  Miss.  155;  McRovie  v.  White,  Property  Subject  to  Lieu. 

52  Miss.  406;    Doty  v.    Hcih,  52  Miss.  530.  Record  of  Lease  reserving  title  to  crop*;  is 

And  see  the  title  Crops,  vol.  8,  p.  311  et  seq.  not  required  to  protect  the  landlord's  rights. 

4.  Lemon  v.  Wolff,  121  Cal.  272.  See  also  Broders  v.  Bohannon,  30  Oregon  599;  Will- 
the  title  Crops,  vol.  8,  pp.  323,  324.  marth  v.  Pratt,  56  Vt.  474.    Compare  Weed  ~>. 

Provision  for  Payment  of  Rent  from  Proceeds  of  Standley,  12  Fla.  166;  Johnson  v.  Crofoot,  53 

Products.  —  A  provision  in  a  lease  that  upon  Barb.  (N.  Y.)  574.    And  see  the  title  Crops,  as 

any  sale  of  the  products  of  the  demised  lands  above. 

the  proceeds  should,  be  paid  to  the  landlord  Title  to  Young  of  Animals  Reserved.  —  Whit- 

until  the  full  rent  should  be  paid  has  been  held  comb  v.  Tower,  12  Met.  (Mass.)  487. 

to  be  a  mere  personal  covenant.    Barber   v.  Parol  Reservation  of  Title  to  Crops  is  not  valid 

Marble,  2  Thomp.  &  C.  (N.  Y.)  114.  against  third  persons  in  Georgia.    Almand  v. 

5.  Prohibition  Against  Removal  of  Property  from  Scott,  80  Ga.  95,  12  Am.  St.  Rep.  241.  See 
Premises.  —  Beers  v.   Field,  69  Vt.  533.    See  also  Wadley  v.  Williams,  75  Ga.  272. 

also  McLellan  v.  Whitney,  65  Vt.  510;  Briggs  8.  See  the  title  Crops,  vol.  8,  p.  324,  note  1. 

v.  Austin  ,  129  N.  Y.  20S;  Hess  v.  Sprague,  13  9.  In  Nature  of  Chattel  Mortgage.  —  Borden  ?■. 

N.  Y.  Wkly.  Dig.  164;  Bleakley       Sullivan,  Croak,  131  111.  68,  19  Am.  St.  Rep.  23;  Gubbins 

140  N.  Y.  175,  reversing  62  Hun  (N.  Y.)  243.  v.  Equitable  Trust  Co.,  80  111.  App.  17:  Feja- 

Prohibition  Against  Removal  of  Crops  —  Iiights  vary  v.  Broesch,  52  Iowa  88,  35  Am.  Rep.  261. 

of  Mortgagee  Without  Notice  Sustained  as  Against  See  also  Attaway  v.  Hoskinson,  37  Mo.  App. 

Landlord.  —  Marshall  z:   I.uiz,   115  Cal.  622;  132. 

Ferguson  v.  Murphy,  117  Cal.  134.  Provision  for  a  Lien  Does  Not  Create  a  Legal 

When  Recorded,  it  seems  that  in  Florida  a  Chattel  Mortgage.  —  McCaffrey  v.  Wooden,  62 
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has  been  held  rather  in  the  nature  of  a  pledge  than  of  a  mortgage.1  The  lien 
is,  however,  properly  an  equitable  lien,  the  lessee  becoming  a  trustee  for  the 
landlord,  and  the  landlord's  claim  a  charge  in  rem,  by  virtue  of  the  contract, 
against  the  lessee  and  all  who  claim  under  him  with  notice.3 

e.  Property  Subject  to  Lien.  —  The  rule  has  been  laid  down  that  when 
the  description  of  the  property  in  the  lease  creating  the  lien  is  indefinite,  the 
lien  will  be  held  as  between  the  parties  to  extend  to  all  property  intended  by 
the  parties  to  be  covered  by  it,  while  as  between  the  landlord  and  third  persons 
acquiring  interests  in  the  property  the  lien  will  be  held  to  extend  only  to 
property  clearly  within  the  provisions  of  the  agreement.3 

Cases  Construing  Various  Words  and  Phrases  are  referred  to  in  the  accompanying 
note.4 

Exempt  Property.  —  In  the  greater  number  of  jurisdictions,  a  lessee  may  waive 
his  personal  property  exemptions  in  a  lease  giving  the  lessor  a  lien  on  the 
property  on  the  premises.5 

Future-acquired  Property.  — ■  A  provision  in  a  lease  giving  to  the  landlord  a  lien 
upon  the  "  property"  of  the  tenant,  without  further  description,  has  been 
held  to  confer  no  lien  upon  property  subsequently  acquired  by  the  tenant;" 
but  a  provision  for  a  lien  upon  after-acquired  property  specifically  identified 

"Improvements"  held  not  to  include  ma- 
chinery.   Booth  v.  Oliver,  67  Mich.  664. 

"Furnishing"  held  not  to  create  a  lien  upon 
the  furniture  of  a  hotel  as  regards  the  rights 
of  third  persons.  Attaway  v.  Hoskinson,  37 
Mo.  App.  T32. 

"Grain"  does  not  include  hay  raised  on  the 
demised  premises.  Bviggs  v.  Austin,  129  N. 
Y.  208. 

"Buildings  and  Improvements "  does  not  in- 
clude furniture.  Willard  v.  World's  Fair  En- 
campment Co.,  59  111.  App.  336. 

"Goods,  Wares,  Merchandise,"  used  in  a  lease 
of  a  store,  has  been  held  not  to  include  a 
horse  and  wagon  used  for  delivery  of  goods 
sold,  nor  notes  and  accounts  due  for  goods 
sold.    Van  Patten  v.  Leonard,  55  Iowa  520. 

Furniture  and  Household  Goods.  —  See  Mar- 
quam  v.  Sengfelder,  24  Oregon  2,  and  House- 
hold, vol.  15,  p.  773,  note. 

"  Other  Property."  —  See  Kuschell  v.  Campau, 
49  Mich.  34;  Buskirk  v.  Cleveland,  41  Barb. 
(N.  Y.)  610.  In  the  phrase  "  goods,  chattels, 
or  other  property  "  the  words  "  other  prop- 
erty "  will  be  restricted  to  property  of  the  same 
class  as  goods  and  chattels.  Joliet  First  Nat. 
Bank  v.  Adam,  138  111.  483,  reversing  34  111. 
App.  159.  See  also  the  title  Interpretation 
and  Construction,  vol.  17,  p.  6. 

5.  Waiver  of  Exemption.  —  Robitaille  v.  Bol- 
duc,  4  Quebec  179.  As  to  the  jurisdictions  in 
which  this  may  be  done,  see  the  title  Exemp- 
tions (from  Execution),  vol.  12,  p.  190  et  seq. , 
and  for  particular  illustrations  see  the  same 
title,  vol.  12,  p.  193,  note;  p.  196,  note;  p.  200, 
note. 

6.  Property  Does  Not  Include  Future-acquired 
Property.  —  Joliet  First  Nat.  Bank  v.  Adam, 
138  111.  483;  Willard  v.  World's  Fair  Encamp- 
ment Co.,  59  III.  App.  336. 

The  Burden  of  Proving  that  the  lessee  was  the 
owner  of  the  property  on  which  the  lien  is 
claimed  at  the  time  of  the  execution  of  the 
lease  is  upon  the  landlord.  Borden  v.  Croak, 
131  111.  68,  19  Am.  St.  Rep.  23.  This  is  true 
when  the  landlord  seizes  the  property  under  a 
claim  of  lien.  Powell  t.  Daily,  163  111.  646. 
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Barb.  (N.  Y.)  316;  Hale  v.  Omaha  Nat.  Bank, 
49  N.  Y.  626;  Streeter  v.  Ward,  (Supm.  Ct. 
Gen.  T.)  12  N  Y.  St.  Rep.  333;  Smith  v.  Wor- 
man,  19  Ohio  St.  145.  Not  though  it  has  the 
required  affidavit  attached  and  is  filed.  Fulton 
v.  Doty,  7  Ohio  Dec.  503. 

Cases  Holding  Particular  Leases  Reserving  Title 
to  Be  Chattel  Mortgages.  —  Mitchell  v.  Badgett, 
33  Ark.  387;  McNeal  v.  Ryder,  (Minn.  1900) 
81  N.  W.  Rep.  830.  See  also  the  title  Chattel 
Mortgages,  vol.  5,  p.  949,  note. 

1.  Thus  in  State  v.  Adams,  76  Mo.  605,  it 
was  held,  where  the  landlord  took  possession 
of  the  property  on  which  he  had  reserved  a 
lien,  and  used  it,  that  he  must  account  for 
such  use,  as  his  lien  was  in  the  nature  of  a 
pledge  rather  than  of  a  mortgage.  See  also 
Burgess  v.  Kattleman,  41  Mo.  480. 

2.  Equitable  Lien —  United  States.  —  McLean 
v.  Klein,  3  Dill.  (U.  S.)  113. 

District  of  Colicmbia.  —  Hume  v.  Riggs,  12 
App.  Cas.  (D.  C.)  355. 

Iowa.  —  Fejavary  v.  Broesch,  52  Iowa  88,  35 
Am.  Rep.  261. 

Missouri. — Wright  v.  Bircher,  5  Mo.  App. 
322,  affirmed  72  Mo.  179,  37  Am.  Rep.  433. 

New  York.  —  Wisner  v.  Ocumpaugh,  71  N. 
Y.  113. 

Oregon.  —  Marquam  Sengfelder,  24  Ore- 
gon 2. 

Rhode  Island.  — Groton  Mfg.  Co.  v.  Gardiner, 
11  R.  I.  626. 
See  also  the  title  Liens. 

3.  Attaway  v.  Hoskinson,  37  Mo.  App.  132. 
The  Description  of  the  Property  as  "  consisting 

of  eighty-three  and  one  half  acres  of  cotton  to 
be  grown  the  present  year"  has  been  held 
sufficient  as  against  an  execution  creditor, 
where  it  appeared  that  there  was  no  other  land 
cultivated  that  year,  and  it  was  in  cotton. 
Strickland  v.  Stiles,  107  Ga.  308.  See  also 
infra,  this  subsection,  the  paragraph  Ficture- 
acquired  Property. 

4.  "Property"  does  net  include  future-ac- 
quired property.  Borden  v.  Croak,  131  111.  68, 
19  Am.  St.  Rep.  23;  Felton  v.  Strong,  37  111. 
App.  58. 
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has  been  held  to  confer  upon  the  landlord  a  lien  on  such  property  when  subse- 
quently acquired  and  placed  upon  the  premises.1  The  after-acquired  property 
upon  which  the  lien  is  claimed  must,  however,  be  specifically  described  in  order 
to  confer  any  rights  upon  the  landlord  as  against  persons  acquiring  subsequent 
rights  in  such  property.2 

Lien  on  Crops.  —  The  parties  may,  by  provisions  in  the  lease,  give  to  the  land- 
lord, as  security  for  the  payment  of  the  rent,  a  lien  on  the  crops  to  be  grown 
on  the  demised  premises,  to  the  same  extent  as  a  lien  upon  chattels.3 

/.  Against  Whom  Lien  Will  Be  Enforced  — Recording.  —  In  many 
cases  the  courts  have  placed  liens  for  rent  reserved  by  the  lease  in  the  category 
of  chattel  mortgages,  and  where  the  lease  was  not  recorded  as  a  chattel  mort- 
gage have  refused  to  enforce  the  lien  against  third  persons  against  whom  an 
unrecorded  chattel  mortgage  would  not  have  been  enforced;"*  and,  on  the 
other  hand,  when  the  lease  was  recorded  as  a  chattel  mortgage,  such  a  lien  has 
been  sustained  against  purchasers  without  actual  notice.5  Though  the  lease 
is  not  recorded  as  a  chattel  mortgage,  still  the  lien  reserved  may,  in  certain 
cases,  be  enforced  not  only  against  the  tenant,  but  also  against  third  persons. 
Thus,  it  has  been  held  that  such  a  lien  would  be  enforced  against  voluntary 
grantees  of  the  tenant,  or  other  persons  standing,  with  respect  to  the  prop- 
erty merely,  in  the  shoes  of  the  tenant,6  assignees  in  bankruptcy  or  insolvency, 
when  not  in  conflict  with  any  express  statutes,7  a  wrongdoer  acquiring 
possession  of  the  property,8  general  creditors  of  the  tenant,9  attaching 


1.  Lien  Expressly  Extended  to  Future-acquired 
Property  —  Illinois.  —  Websler  v.  Nichols,  104 
111.  160.  See  also  Willard  v.  Rogers,  54  111. 
App.  583. 

Missouri.  —  Wright  v.  Bircher,  5  Mo.  App. 
322,  affirmed  72  Mo.  179,  37  Am.  Rep.  433; 
McClain  v.  Abshire,  72  Mo.  App.  390;  Mathes 
v.  Staed,  67  Mo.  App.  399. 

New  Jersey.  —  Smithurst  v.  Edmunds,  14  N. 
J.  Eq.  408. 

New  York.  —  Wisner  v.  Ocumpaugh,  71  N. 
Y.  113. 

Rhode  Island.  — Groton  Mfg.  Co.  v.  Gardiner, 
11  R.  I.  626. 

Vermont.  —  Paris  v.  Vail,  18  Vt.  277. 

Compare  New  Lincoln  Hotel  Co.  v.  Shears,  57 
Neb.  478. 

2.  Description  Must  Be  Definite  and  capable  of 
being  rendered  certain.  Borden  v.  Croak,  131 
111.  63,  19  Am.  St.  Rep.  23;  Joliet  First  Nat. 
Bank  v.  Adam,  138  111.  483;  McClain  v.  Ab- 
shire, 72  Mo.  App.  399.  See  also  Chattel 
Mortgages,  vol.  5,  p.  956. 

3.  Lien  Reserved  on  Crops  —  United  States.  — 
Butt  v.  Ellett,  i<)  Wall.  (U.  S.)  544. 

Arkansas.  —  Mitchell  v.  Badgett,  33  Ark. 
387. 

Indiana.  —  Chissom  v.  Hawkins,  11  Ind. 
316;  Fowler  v.  Hawkins,  17  Ind.  211. 

Iowa.  —  Foster  v.  Reid,  78  Iowa  205,  16  Am. 
St.  Rep.  437. 

Kentucky.  —  Conner  v.  Elliott,  10  Ky.  L. 
Rep.  229;  Marquess  v.  Brandon,  13  Ky.  L. 
Rep.  686.  Compare  Vinson  v.  Hallowell,  10 
Bush  (Ky.)  538. 

Missouri.  —  Sheble  v.  Curdt,  56  Mo.  437. 
Vermont.  —  Baxter  v    Bush,  29  Vt.  465,  70 
Am.  Dec.  429  (disapproving  Brainard  v.  Burton, 
S  Vt.  97);  Buswell  v.  Marshall,  51  Vt.  87  ■ 
Tinker  v.  Cobb,  39  Vt.  483. 

See  also  supra,  this  section,  Reservation  of 
Title  to  Crops;  and  the  title  Crops,  vol.  8,  p. 
323- 


Crops  of  Subtenants.  —  Landlords  may  assert 
the  liens  of  the  original  leases  against  subten- 
ants. Foster  v.  Reid,  78  Iowa  205,  16  Am.  St. 
Rep.  437- 

4.  Necessity   for  Recording  Lease  —  United 

States.  —  In  re  Dyke,  9  Nat.  Bankr.  Reg.  430. 

Arkansas.  —  Belding  v.  Flynn,  (Ark.  1891) 
15  S.  W.  Rep.  184;  Mitchell  v.  Badgett,  33 
Ark.  387. 

Illinois.  —  Packard  z:  Chicago  Title,  etc., 
Co.,  67  111.  App.  598;  Gubbins  v.  Equitable 
Trust  Co.,  80  111.  App.  17. 

Iowa.  —  Sioux  Valley  Slate  Bank  v.  Hon- 
nold,  85  Iowa  352;  Smith  v.  Daylon,  94  Iowa 
102. 

Michigan.  —  Lake  Superior  Ship  Canal,  etc., 
Co.  v  McCann,  86  Mich.  106. 

Minnesota.  —  McNeal  v.  Ryder,  (Minn.  1900) 
81  N.  W.  Rep.  830. 

Missouri.  —  Kendall  Boot,  etc.,  Co.  v.  Bain. 
55  Mo.  App.  264. 

New  York.  —  Duff  us  v.  Bangs,  122  N.  Y.  423; 
Steffin  v,  Steflin,  (Supm.  Ct.  Gen.  T.)  4  Civ. 
Pro.  (N.  Y.)  179,  17  N.  V.  Wkly.  Dig.  418; 
Thomas  v.  Bacon,  34  Hun  (N.  Y.)88;  Betsinger 
v.  Schuyler,  46  Hun  (N.  Y.)  349. 

5.  Mitchell  v.  Badgett,  33  Ark.  387;  Smith 
v.  Taber,  46  Hun  (N.  Y.)  313. 

6.  Persons  Standing  in  Shoes  of  Tenant.  — 
Smithurst  v.  Edmunds,  14  N.  J.  Eq.  408;  Wis- 
ner v.  Ocumpaugh,  71  N.  Y.  113. 

7.  Assignees  in  Insolvency  and  Bankruptcy.  — 
McLean  v.  Klein,  3  Dill.  (U.  S.)  113.  And  see 
the  title  Insolvency  and  Bankruptcy,  vol.  16, 
p.  740. 

8.  Wrongdoer.  —  Fowler  p.  Hawkins,  17  Ind. 
2ix;  Reynolds  v.  Ellis,  103  N.  Y.  115,  57  Am. 
Rep.  701. 

9.  General  Creditors  of  Tenant. —  Hume  v. 

Riggs,  12  App.  Cas.  (D.  C.)  355:  Bowden  v. 
Clark,  7  Ky.  L.  Rep.  674- 

But  the  lien  will  not  be  enforced  against 
subsequent  creditors  extending  credit  on  the 
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creditors,1  subsequent  judgment  creditors,2  and  generally  all  persons  acquiring 
the  property  with  notice  of  the  lien.3  The  lien  will  not,  however,  be  enforced 
against  third  persons  acquiring  an  interest  in  the  property  without  notice  of 
such  lien.  *  Thus  it  will  not  be  enforced  against  bona  fide  purchasers  or  legal 
mortgagees  without  notice.5 

g.  WAIVER  AND  LOSS  OF  LIEN  —  Bringing  Action  on  Note  for  Rent.  —  The  land- 
lord does  not  lose  his  lien  by  bringing  an  action  to  recover  judgment  on  a 
note  given  for  the  rent.6 

Single  Judgment  for  Rent  and  Other  Claims.  —  If,  however,  he  recovers  a  single  judg- 
ment for  the  rent  and  other  claims  against  the  tenant  for  which  he  had  no 
lien,  his  lien  for  the  rent  is  lost.7 

Removal  of  Property  from  Premises.  —  The  landlord  does  not  lose  his  lien  reserved 
on  all  property  of  the  tenant  placed  on  the  premises  by  seeing  it  after  its 
removal  from  the  premises  and  failing  to  object  to  the  removal. s 

h.  Enforcement  of  Lien.  —  Unless  the  lease  authorizes  the  landlord  to 
sell  the  property  on  which  the  lien  is  reserved  on  default  in  the  payment 
of  the  rent,  the  remedy  for  the  enforcement  of  the  lien  is  by  a  bill  in  equity  to 
foreclose  it.9 

Right  to  Possession.  —  Where  the  lease  gives  to  the  landlord  authority  to  seize 
and  sell  the  property  subject  to  the  lease  on  default  in  the  payment  of  rent, 
the  landlord  has  no  right  to  seize  the  property  until  after  there  has  been  a 
default,10  but  is  entitled  to  the  possession  of  the  property  after  default,11  and 


faith  of  the  tenant's  ownership  of  the  goods. 
Hume  v.  Riggs,  12  App.  Cas.  (D.  C.)  355. 

And  where  such  a  lien  would  not  be  enforced 
against  creditors  of  the  tenant,  it  will  not  be 
enforced  against  the  tenant's  assignee  in  in- 
solvency or  bankruptcy  who  is  a  trustee  for 
ihe  creditors.  Cubbins  v.  Equitable  Trust  Co., 
80  111.  App.  17.  See  also  Hitchcock  v.  Has- 
sett,  71  Cal.  331;  Reynolds  v.  Ellis,  103  N.  Y. 
115,  57  Am.  Rep.  701. 

1.  Attaching  Creditors.  —  Bowden  Clark,  7 
Ky.  L.  Rep.  674;  Metcalfe  v.  Fosdick,  23  Ohio 
St.  114;  Groton  Mfg.  Co.  v.  Gardiner,  11  R.  I. 
626;  Buswell  v.  Marshall,  51  Vt.  87;  Smith  v. 
Atkins,  18  Vt.  461;  Bellows  v.  Wells,  36  Vt. 
599.  Compare  Marquam  v.  Sengfelder,  24 
Oregon  2. 

2.  Subsequent  Judgment  Creditors.  —  Bell  v. 
Conlon,  5  L.  C.  Jur.  337;  Hume  r.  Riggs,  12 
App.  Cas.  (D.  C.)  355;  Smithurst  v.  Edmunds, 
14  N.  J.  Eq.  408;  Jones  v.  Avant,  41  Tex.  650. 
Compare  Bailey  v.  Fillebrown,  9  Me.  12,  23 
Am.  Dec.  529. 

Prior  Judgment  Creditors.  —  The  lien  is  not 
enforceable  against  prior  judgment  creditors. 
Levy  v.  Twinarne,  42  Ga.  249. 

3.  Persons  or  Mortgagees  with  Notice  of  Lien. 
—  Chissom  v.  Hawkins,  11  Ind.  316;  Conner 
v.  Elliott,  10  Ky.  L.  Rep.  229;  Wright  v. 
Bircher,  5  Mo.  App.  322,  affirmed  72  Mo.  179; 
Mathes  v.  Staed,  67  Mo.  App.  399;  Stephenson 
v.  Haines,  16  Ohio  St.  478;  Marquam  v.  Seng- 
felder, 24  Oregon  2. 

Lease  Contemplating  Sale  of  Goods  at  Retail.  — 
Where  the  lease  of  a  store  building  reserves  a 
lien  for  rent  upon  a  stock  of  goods,  and  at  the 
same  time  contemplates  a  sale  of  such  goods 
at  retail,  a  purchaser  in  the  due  course  of  busi- 
ness, though  he  has  notice  of  the  lien  reserved, 
takes  free  from  such  lien.  Mathes  v.  Staed, 
67  Mo.  App.  399.  See  also  Burgess  v.  Kattle- 
man,  41  Mo.  480. 


4.  Persons  Without  Notice  of  Lien.  —  Piatt  v. 
Stewart,  13  Blatchf.  (U.  S.)  481;  Marquess  v. 
Brandon,  13  Ky.  L.  Rep.  686. 

6.  Arkansas.  —  Belding  v.  Flynn,  (Ark.  1891) 
15  S.  W.  Rep.  i8.j. 

Illinois.  —  Prettyman  v.  Unland,  77  111.  206; 
Hughes  v.  Bell,  62  111.  App.  74- 

Indiana.  —  Fowler  v.  Hawkins,  17  Ind.  211; 
Chissom  v.  Hawkins,  11  Ind.  316. 

Iowa.  —  Sioux  Valley  State  Bank  v.  Hon- 
nold,  85  Iowa  352. 

Michigan.  —  Booth  v.  Oliver,  67  Mich.  664. 

New  York.  —  Duffus  v.  Bangs,  43  Hun  (N. 
Y.)  52. 

6.  Action  to  Recover  Rent.  —  Baxter  v.  Bush, 
29  Vt.  465,  70  Am.  Dec.  429. 

Attachment  as  Waiver.  —  In  Potter  v.  Green- 
leaf,  (R.  I.  1899)44  All.  Rep.  718,  it  was  held 
that  when  the  landlord  in  an  action  for  rent 
attaches  the  property  on  which  the  lien  was 
reserved,  he  waives  his  lien  as  regards  the 
right  of  a  mortgagee  prior  to  the  attachment. 

7.  Wilder  v.  Stewart,  21  N.  Y.  Wkly.  Dig.  93. 

8.  Removal  of  Property.  —  Wisner  v.  Ocum- 
paugh,  71  N.  Y.  113. 

9.  Potter  v.  Greenleaf,  (R.  I.  1899)  44  Atl. 
Rep.  718.    And  see  the  title  Liens. 

Strict  Foreclosure.  —  Illinois  Starch  Co.  v. 
Ottawa  Hydraulic  Co.,  23  111.  App.  272, 
affirmed  125  111.  237. 

10.  No  Seizure  until  Default.  —  Dalton  v.  Lau- 
dahn,  27  Mich.  529;  Sheble  v.  Curdt,  56  M°- 
437.    See  also  Koeleg  v.  Phelps,  80  Mich.  466. 

11.  Possession  After  Default.  —  Whited  v. 
Hamilton,  15  Hun  (N.  Y.)  275. 

In  Baxter  v.  Bush,  29  Vt.  469.  70  Am.  Dec. 
429,  it  was  held  that  a  lease  giving  to  the  land- 
lord a  lien  on  the  crops  as  security  for  the  rent 
gave  to  him  such  a  property  in  the  crops,  on 
default  in  the  payment  of  rent,  that  he  could 
maintain  trover  against  the  lessee  for  their 


conversion. 
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the  power  given  to  the  landlord  to  take  possession  cannot  oe  revoked.1  After 
the  landlord  has  seized  the  property  on  a  default  in  the  payment  of  the  rent, 
the  subsequent  payment  of  the  rent  before  the  property  is  sold  by  the  land- 
lord terminates  his  right  to  retain  possession.2 

Remedy  on  Sale  by  Tenant.  —  As  a  lien  reserved  in  a  lease  does  not  transfer  the 
title  to  the  property  subject  to  the  lien,  as  in  case  of  a  mortgage,  the  landlord 
cannot,  in  case  of  a  sale  of  the  property  by  the  tenant,  maintain  against  the 
purchaser  an  action  for  the  price.3 

By  Whom  Enforced.  —  The  lien  is  inseparable  from  the  lease  and  can  be  enforced 
against  the  tenant  only  by  the  landlord  or  his  assignee.1 

3,  Statutory  Liens  —  a.  LlEN  for  Rent  —  (i)  General — Lien  on  Chattels. 
—  In  many  jurisdictions  the  statutes  give  to  the  landlord  a  lien  on  the  chattels 
of  the  tenant  placed  on  the  demised  premises.8 

Lien  on  Crops.  —  And  in  case  of  the  demise  of  agricultural  lands  the  statutes 
also  give  to  the  landlord  alien  upon  the  crops  raised  thereon,6  which  extends 


1.  Not  Revocable. —  McCaffrey  v.  Woodin, 
65  N.  Y.  45Q,  22  Am.  Rep.  644,  reversing  62 
B-irb.  (NT.  Y.)  316. 

2.  Payment  Ends  Landlord's  Right  to  Possession. 
—  Hamilton  v.  Langley,  52  Mich.  549. 

3.  No  Action  Against  Purchaser  for  Price.  — 
Streeter  v.  Ward,  (Supm.  Ct.  Gen.  T.)  12  N.  Y. 
St.  Rep.  333. 

4.  Hansen  v.  Prince,  45  Mich.  519. 

Lien  Reserved  on  Sublease.  —  A  lien  reserved 
on  a  sublease  for  the  rent  accruing  thereon 
cannot  be  enforced  by  the  original  lessor.  Gib- 
son v.  Mullican,  58  lex.  430. 

5.  Lien  on  Chattels  —  Alabama.  —  Scott  v. 
Renlro,  106  Ala.  611 ;  Andrews  Mfg.  Co.  v. 
Porter,  112  Ala.  381;  Garrison  v.  Webb,  107 
Ala.  499;  Union  Warehouse,  etc.,  Co.  v.  Mc- 
Intyre,  84  Ala.  78. 

District  of  Columbia.  —  Harris  v.  Dammann, 
3  Mackey  (D.  C.)  90;  Fox  v.  Davidson,  1 
Mackey  (D.  C.)  102;  Gibson  v.  Gautier,  1 
Mackey  (D.  C.)  35  ;  Hechtman  v.  Sharp,  3  Mac- 
Arthur  (D.  C.)  90;  Joyce  v.  Wilkenning,  1 
MacArthur  (D.  C.)  567;  Fowler  v.  Rapley,  15 
Wall.  (U.  S.)  328;  Webb  v.  Sharp,  13  Wall. 
(U.  S.)  14. 

Florida. — Jones  v.  I- ox,  23  Fla.  454.  See 
also  Weed  v.  Standley,  12  Fla.  166. 

Iowa. — Grant  v.  Whiiwell,  9  Iowa  152; 
Martin  v.  Stearns,  52  Iowa  345;  Gilbert  :'. 
Greenbaum,  56  Iowa  211;  Merrit  v.  Fisher,  19 
Iowa  354;  Farwell  v.  Grier,  38  Iowa  83;  Garner 
v.  Cutting,  32  Iowa  547. 

Kentucky.  —  Williams  v.  Wood,  2  Met.  (Ky.) 
43;  Burket  v.  Houde,  3  Dana  (Ky.)  209;  Fisher 
v.  Kollerts,  16  B.  Mon.  (Ky.)  406;  English  v. 
Duncan,  14  Bush  (Ky.)  377. 

Louisiana.  —  Hoey  v.  Hews,  3  La.  Ann.  704; 
New  Orleans  v.  Vaught,  12  La.  Ann.  339; 
Bazin  v.  Segura,  5  La.  Ann.  71S;  O'Kelly  v. 
Ferguson.  49  La.  Ann.  1230;  Matthews  v. 
Their  Creditors,  10  La.  Ann.  718;  Case  v.  KIop- 
penburg,  27  La.  Ann.  4S2;  Desban  v.  Pickett, 
16  La.  Ann.  350;  Duplantier  v.  Wilkins,  19  La. 
Ann.  112.  See  also  Holdane  r.  Sumner,  15 
Wall.  (U.  S.)  600,  decided  under  Louisiana 
statute. 

South  Carolina.  — Soulhern  R.  Co.  v.  Sarratt, 
(S.  Car.  1900)  36  S.  E.  Rep.  504. 

Texas.  —  Marsalis  <•.  Pitman,  68  Tex.  624; 
Livingstone  v.  Wright,  68  Tex.  706  [overrul- 
ing Green  v.  Bear,  2  Tex.  Unrep.  Cas.  372]; 
Rosenberg  v.  Shaper,  51  Tex.  134;  Polk  v. 


King,  19  Tex.  Civ.  App.  666;  Wilcox  v.  Alex- 
ander, (Tex.  Civ.  App.  1S95)  32  S.  W.  Rep. 
561;  Livingstone  -•.  Wright,  68  Tex.  706; 
Hempstead  Real  Estate  Bldg.,  etc.,  Assoc.  v. 
Cochran,  60  Tex.  620;  Berkey,  etc.,  Furniture 
Co.  v.  Sherman  Hotel  Co.,  81  Tex.  135. 

Utah.  —  In  re  Stone,  14  Utah  205. 

Virginia.  —  Geger  v.  Harman,  3  Gratt.  (Va.) 
125.    See  In  re  Wynne,  Chase  (U.  S.)  227. 

West  Virginia.  —  Anderson  Henry,  45  W. 
Va.  319. 

Canada.  —  Wood  v.  Lamoureux,  15  Rev.  Leg. 
313;  Cantin  v.  Morel,  14  Rev.  Leg.  62:  Barry 
v.  Bowker,  14  Rev.  Leg.  289;  Vinette  v.  Panne- 
ton,  18  Rev.  Leg.  604;  Tessier  v.  Rousseau,  15 
Quebec  307;  Fauteux  v.  Waters,  12  Montreal 
Leg.  N.  275;  Simmons  <■.  Gravel,  13  Quebec 
263;  Hinds  v.  Donovan,  13  Quebec  225;  Belle- 
rose  v.  Forest,  9  Montreal  Leg.  N.  66;  Cie 
du  Tel  du  N.  O.  v.  Cie  du  Tel  de  Montreal, 
17  Rev.  Leg.  203;  Longpre  v.  Cardinal,  5 
Montreal  Super.  Ct.  28.  That  the  lien  do<s 
not  extend  to  an  emphyteutic  lease,  see  All iot 
v.  Eastern  Township  Bank,  2  Dorion  (Quebec) 
172. 

6.  Lien  on  Crops  —  Alabama.  —  Kelson  v. 
Webb,  54  Ala.  436. 

Arkansas.  —  Sevier  v.  Shaw,  25  Ark.  417. 
Adams  v.  Hobbs,  27  Ark.  I;  Fry  v.  Ford,  38 
Ark.  246. 

Florida.  —  Blanchard  v.  Raines,  20  Fla. 
467. 

Georgia.  —  Lathrop  v.  Clewis,  63  Ga.  282; 
McCray  v.  Samuel,  65  Ga.  739;  Colclough  v. 
Mathis,  79  Ga.  394;  Almand.  v.  Scott,  80  Ga. 
95,  12  Am.  St.  Rep.  241. 

Illinois.  —  Thompson  v.  Mead,  67  111.  395; 
Miles  v.  James,  36  111.  399;  Wetsel  v.  Mayers, 
91  111.  497;  Prettyman  v.  Unland,  77  111.  206; 
Travers  v.  Cook,  42  111.  App.  580. 

Iowa.  —  Atkins  v.  Womeldorf,  53  Iowa  150; 
Church  v.  Bloom,  (Iowa  1900)  82  N.  W.  Rep. 
794- 

Kansas.  —  Knowles  v.  Sell,  41  Kan.  171; 
Convvell  v.  Kuykendall,  29  Kan.  707;  Scully 
v.  Porter,  57  Kan.  322. 

Mississippi.  —  Abernethy  v.  Green,  (Miss. 
1891)  11  So.  Rep.  186;  Hill  v.  Gilmer,  (Miss. 
1897)  21  So.  Rep.  528;  Arbuckle  v.  Nelms,  50 
Miss.  556:  Henry  v.  Davis,  60  Miss.  212;  Fitz- 
gerald v.  Fowlkes,  60  Miss.  270;  Hollingswotth 
v.  Hill,  69  Miss.  73;  Scroggins  v.  Foster,  76 
Miss.  31S;  Bacon  v.  Howell,  60  Miss.  362. 
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to  the  whole  and  every  part  of  the  crop,1  and  is  not  limited  to  a  particular  crop 
by  the  fact  that  the  rent  is  payable  from  such  crop.'3  A  lien  on  the  crops 
does  not  give  to  the  landlord  a  lien  on  their  proceeds'  if  sold  by  the  tenant.3 
Unless  required  by  the  statute  the  filing  or  recording  of  the  lease  is  not  a 
prerequisite  to  the  existence  of  the  lien.4 

Crops  of  Subtenants.  —  Where  the  statutes  give  to  the  landlord  a  lieu  upon  the 
crops  raised  on  the  demised  premises,  a  sublease  by  the  original  lessee  is  sub- 
ject to  this  right  of  the  landlord,  and  the  crops  raised  by  the  subtenant  are 
subject  to  the  lien  of  the  original  lessor.5  This  lien  of  the  landlord  cannot  be 
affected  by  any  agreement  between  the  lessee  and  the  sublessee,0  and  the  fact 
that  the  subtenant  has  paid  bis  rent  to  the  original  lessee  will  not  release  his 
crop  from  the  lien  of  the  original  landlord.7  Some  statutes  require  the  land- 
lord to  exhaust  the  crop  of  the  tenant  in  chief  before  resorting  to  the  crop  of 
a  subtenant,8  and  it  seems  that  a  court  of  equity  would  require  this  in  the 
absence  of  any  statutory  provision.9 

Lien  Collateral  Merely.  —  The  lien  of  the  landlord  for  rent  is  in  the  nature  of  a 
collateral  security,  and  neither  the  tenant  nor  his  surety  can  require,  as  a  con- 


Missouri.  —  Selectnan  v.  Kinnard,  55  Mo. 
App.  635;  Hall  v.  Shannon,  19  Mo.  401;  Holt 
v.  Colyer,  71  Mo.  App.  280. 

North  Carolina.  —  Montague  v.  Mial,  89  N. 
Car.  137;  Cn'nkley  v.  Egerton,  113  N.  Car.  142; 
McGhee  v.  Breedlove,  122  N.  Car.  277;  Moore 
v.  Faison,  97  N.  Car.  322. 

Ohio.  —  Case  v.  Hari,  11  Ohio  364,  38  Am. 
Dec.  735. 

South  Carolina.  —  Kennedy  v.  Reames,  15 
S.  Car.  548;  State  v.  Reeder,  36  S.  Car.  497. 

Tennessee.  —  Hill  v.  George,  1  Head  (Tenn.) 
394;  Ballantine  v.  Greer,  6  Yerg.  (Tenn.)  267. 

Texas,  t-  Forrest  v.  Durnell,  S6  Tex.  647; 
Mathews  v.  Burke,  32  Tex.  419;  Wilkes  v. 
Adler,  68  Tex.  689. 

See  also  the  title  Crops,  vol.  5,  p.  321. 

Oral  Lease  for  More  than  a  Year.  —  In  Mis- 
sissippi the  landlord  has  no  lien  on  ihe  crops 
when  the  tenant  holds  under  an  oral  lease  for 
more  lhan  a  year.  Hill  v.  Gilmer,  (Miss.  1897) 
21  So.  Rep.  528. 

A  Sublessor  is  entitled  to  a  lien  on  the  crops 
of  his  sublessee  under  a  statute  giving  a  lien 
to  landlords.  Moore  v.  Faison,  97  N.  Car.  322; 
Jarrell  v.  Daniel,  114  N.  Car.  212.. 

1.  Lien  Extends  to  Whole  of  Crop.  —  Lemay  v. 
Johnson,  35  Ark.  225;  Daniel  v.  Harris,  84  Ga. 
480;  Prettyman  v.  Unland,  77  III.  206;  Thomp- 
son v.  Mead,  67  111.  395;  Knowles  v.  Sell,  41 
Kan.  171;  Wilkes  v.  Adler,  68  Tex.  689. 

2.  State  v.  Reeder,  36  S.  Car.  497. 

3.  No  Lien  on  Proceeds  of  Crop.  —  Estes  v.  Mc- 
Kinne  v,  (Tex.  Civ.  App.  1897)  43  S.  W.  Rep. 
556;  Newman  v.  Ward,  (Tex.  Civ.  App.  1898) 
46  S.  W.  Rep.  868. 

4.  Not  Necessary  to  Record  Lease.  —  Scully  v. 
Porter,  57  Kan.  322. 

5.  Crops  of  Subtenants  —  Alabam a.  —  Givens 
v.  Easlev,  17  Ala.  385;  Ages  v.  Mayer,  71  Ala. 
88;  Robinson  v.  Lehman,  72  Ala.  401;  Stein- 
hardt  v.  Bell,  80  Ala.  208;  Bain  v.  AVells,  107 
Ala.  562;  Simmons  v.  Fielder,  46  Ala.  304. 

Georgia.  —  Alston  v.  Wilson,  64  Ga.  482; 
Andrew  v.  Stewart,  81  Ga.  53;  Thompson  v. 
Commercial  Guano  Co.,  93  Ga.  282. 

Iowa.  —  Houghton  v.  Bauer,  70  Iowa  314. 
See  also  Foster  v.  Reid,  78  Iowa  205,  16  Am. 
St.  Rep.  437. 


Kansas.  —  Berry  v.  Berry,  8  Kan.  App.  584. 
Mississippi .  —  Applewhite  v.  Nelms,  71  Miss. 
482. 

Missouri. — Williams  v.  Braden,  63  Mo. 
App.  513;  Phillips  v.  Burrows,  2  Mo.  App.  Rep. 
1001,  64  Mo.  App.  351. 

North  Carolina.  —  Montague  v.  Mial,  89  N. 
Car.  137;  Brewer  v.  Chappell,  101  N.  Car.  251. 

Tennessee.  —  Rutlege  v.  Walton,  4  Yeig. 
(Tenn.)  458. 

Texas.  —  Stokes  v.  Burney,  3  Tex.  Civ.  App. 
219;  Forrest  v.  Durnell,  86  Tex.  647;  Wal- 
hoefer  r.  Hobgood,  19  Tex.  Civ.  App.  620. 

Compare  Craddock  v.  Riddlesbarger,  2  Dana 
(Ky.)  209. 

Lien  for  Whole  Kent.  —  As  the  landlord's  lien 
extends  to  every  part  of  the  crop  for  the  whole 
rent,  the;  crop  raised  by  a  subtenant  of  a  part 
of  the  demised  premises  is  subject  to  a  lien  for 
the  whole  rent  due  on  the  original  demise. 
Andrew  v.  Stewart,  81  Ga.  53. 

Exemptions.  —  In  Kentucky  the  subtenant  is 
entitled  to  claim  his  exemptions  out  of  the  crop 
as  against  the  original  lessor.  Rudd  v.  Ford, 
91  Ky.  183. 

Landlord's  Consent  to  Subletting  No  Estoppel  to 
Claim  of  Lien.  —  Williams  v.  Braden,  63  Mo. 
App.  513.  See  also  Marrs  v.  Lumpkins,  22 
Tex.  Civ.  App.  448. 

Subtenant's  Crop  Subject  to  Double  Lien.  —  The 
subtenant's  crop  may  be  thus  subjected  to  a 
double  lien,  the  one  in  favor  of  the  original 
lessor  and  the  other  in  favor  of  his  immediate 
lessor,  the  former  being  paramount.  Mon- 
tague v.  Mial,  89  N  Car.  137. 

6.  Not  Affected  by  Agreement  Between  Sublessor 
and  Sublessee.  —  Rutlege  v.  Walton,  4  Yerg. 
(  lenn  )  458;  Forrest  :•.  Durnell,  86  Tex.  647. 

7.  Effect  of  Payment  of  Kent  by  Sublessee.— 
Rutlege  r.  Walton,  4  Yerg.  (Tenn.)  458. 

The  Receipt  by  the  Landlord  of  the  Rent  Paid  by 
a  Subtenant  of  a  part  of  the  land  operates  as  a 
waiver  of  the  lien  on  the  crops  raised  on  the 
land  sublet.  Conner  v.  Schricker,  42  Neb. 
656. 

8.  Necessity  for  Prior  Resort  to  Crops  of  Sub- 
lessor. —  Lehman  v.  Howze,  73  Ala.  302. 

9.  Robinson  v.  Lehman,  72  Ala.  401.  See 
also  Applewhite  v.  Nelms,  71  Miss.  482. 
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dition  precedent  to  their  personal  liability  for  the  rent,  that  the  lien  be  first 
enforced.' 

(2)  Constitutionality  and  Construction  of  Statutes  —  Constitutionality.  —  The 
constitutionality  of  statutes  giving  to  the  landlord  a  prior  lien  for  rent  on  the 

crops  or  chattels  of  the  tenant  admits  of  no  doubt. a 

Retrospective  Effect  of  statute.  —  In  Mississippi  it  has  been  held  that  the  Act 
of  1873,  giving  to  the  landlord  a  lien  on  the  crops  of  the  tenant,  was  retro- 
spective so  as  to  give  a  lieu  under  a  lease  executed  prior  to  the  passage  of 
the  act,  but  continuing  in  force  after  its  passage.  Giving  such  a  retrospective 
effect  to  the  statute  does  not  render  it  unconstitutional  as  impairing  the  obli- 
gation of  the  contract  between  the  landlord  and  the  tenant.3  And  while  such 
a  statute  cannot  operate  so  as  to  defeat  the  rights  of  third  persons  acquiring 
interests  in  the  crops  prior  to  the  passage  of  the  act,  the  lien  is  superior  to 
interests  of  third  persons  acquired  after  its  passage.'1 

Construction.  —  Statutes  conferring  upon  the  landlord  a  lien  are  undoubtedly 
in  derogation  of  the  common  law,  and  therefore  should  be  strictly  construed 
as  regards  the  existence  of  the  landlord's  rights  thereunder.*  But  the  provi- 
sions in  such  statutes  for  the  enforcement  of  the  lien  have  been  considered 
remedial  and  to  be  liberally  construed  in  the  landlord's  favor.6 

(3)  Relationship  of  Landlord  and  Tenant.  —  When  a  lien  in  favor  of  the 
landlord  is  created  by  statute  no  lien  arises  unless  the  relation  of  landlord  and 
tenant  exists  between  the  parties.7  When,  however,  the  relation  of  landlord 
and  tenant  does  exist,  the  lien  for  rent  attaches  irrespective  of  the  manner  in 
which  it  was  created.8    Some  statutes  limit  the  right  to  a  lien  to  particular 


1.  Miller  v.  White,  25  S.  Car.  235. 

2.  Constitutionality  of  Statutes.  —  Burket  v. 
Boude,  3  Dana  (Ky.)  209. 

3.  Retrospective  Effect  of  Statute.  —  Arbuckle 
v.  Nelms,  50  Miss.  556.  See  also  Durham  v. 
Speeke,  82  N.  Car.  87. 

4.  Arbuckle  v.  Nelms,  50  Miss.  556;  Storm 
v.  Green,  51  Miss.  103. 

5.  Strict  Construction  with  Regard  to  Existence 
of  Lien  — Alabama.  —  Fitzsimmons  v.  Howard, 
69  Ala.  590;  Foster  v.  Westmoreland,  52  Ala. 
223;  Nicrosi  v.  Roswald,  113  Ala.  592;  Talia- 
ferro v.  Lane,  23  Ala.  369;  Gunn  v.  Howell,  27 
Ala.  663,  62  Am.  Dec.  785.  Compare  Ellis  v. 
Martin,  60  Ala.  394;  Blair  v.  Miller,  42  Ala. 
308;  Ware  1:  Todd,  1  Ala.  199;  Mooney  v. 
Hough,  84  Ala.  80. 

Arkansas.  —  Randolph  v.  McCain,  34  Ark. 
696. 

District  of  Columbia,  —  Bryan  v.  Sanderson, 
3  MacArthur  (D.  C.)  431. 

Florida.  —  Smoot  v.  Strauss,  21  Fla.  611. 

Iowa.  —  Mcrrit  v.  Fisher,  19  Iowa  354;  Clark 
v.  Haynes,  57  Iowa  96. 

Kentucky. — Gedge  v.  Shoenberger,  S3  Ky.  91. 

The  statute  should  not  be  extended  beyond 
its  terms.  Foster  v.  Westmoreland,  52  Ala.  223. 

6.  Liberal  Construction  with  Regard  to  Provi- 
sions for  Enforcement.  —  Agee  v.  Mayer,  71 
Ala.  88. 

7.  Relation  of  Landlord  and  Tenant  Must  Exist 

—  Alabama.  —  Drakford  v.  Turk,  75  Ala.  339; 
Kennon  v.  Wright,  70  Ala.  434;  Tucker  v. 
Adams,  52  Ala.  254;  Collins  v.  Whigham,  5S 
Ala.  438;  Hardin  v.  Pulley,  79  Ala.  381;  Had- 
den  v.  Powell,  17  Ala.  314.  See  also  Nelson 
v.  Webb,  54  Ala.  437;  Kelly  v.  Eyster,  102 
Ala.  325. 

Georgia.  —  Eve  v.  Crowder,  59  Ga.  799. 
Mississippi.  —  Jamison  v.  Acker,  (Miss.  1893) 
14  So.  Rep.  C91. 
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Texas.  —  Liles   v.  Price,  (Tex.  Civ.  App. 
1899)  51  S.  W.  Rep.  526. 
Vendor  and  Vendee  —  No  Lien.  —  Tucker  v. 

Adams,  52  Ala.  254;  Collins  v.  Whigham,  58 
Ala.  438. 

Where,  however,  a  vendee,  after  default, 
recognizes  the  vendor  as  his  landlord  and 
agrees  to  pay  rent,  a  lien  for  rent  attaches. 
Smith  v.  Fouche,  55  Ga.  120.  See  also  Jones 
7.  Jones,  117  N.  Car.  254;  Killebrew  v.  Hines, 
104  N.  Car.  182,  17  Am.  St.  Rep.  672. 

The  Subsequent  Creation  of  the  Relation  of  Land- 
lord and  Tenant  between  an  occupant  and  the 
owner  will  not  give  10  the  latter  a  lien  upon 
the  crop  already  harvested  and  sold  as  against 
the  rights  of  the  purchaser.  Hadden  v. 
Powell,  17  Ala.  314. 

8.  When  a  Tenant  Holds  Over  the  lien  exists. 
Abraham  v.  Nicrosi,  87  Ala.  173. 

Statute  of  Frauds.  —  So  when  a  tenant  enters 
under  a  lease  obnoxious  to  the  statute  of 
frauds.    Nelson  v.  Webb,  54  Ala.  437. 

Subletting.  —  The  relation  of  landlord  and 
tenant  exists  between  the  lessee  and  his  sub- 
tenant so  as  to  je*ntitle  the  former  to  a  lien. 
Jarrell  v.  Daniel,  114  N.  Car.  212.  Compare 
Bromley  v.  Hopewell,  2  Miles  (Pa.)  414. 

Lease  Between  Cotenants  —  Lien  Exists.  —  Grab- 
felder  v.  Gazetti,  (Tex.  Civ.  App.  1894)  26  S. 
W.  Rep.  436.  See  also  Joint  Tenants  and 
Tenants  in  Common,  vol.  17,  p.  693. 

Under  a  Lease  with  Condition  for  Conveyance 
after  payment  of  specified  rents,  the  lessor  is 
entitled  to  the  statutory  lien  for  rent.  Crink- 
ley  v.  Egerton,  113  N.  Car.  444. 

Lease  to  Defraud  Creditors.  —  Where  the  lease 
reserves  an  extortionate  rent  for  the  purpose 
of  preventing  creditors  of  the  tenant  from 
getting  anything  out  of  the  crops  raised  by  the 
tenant,  the  lien  of  the  landlord  will  not  be 
recognized  as  against  such  creditors.  Imperial 
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(4)  When  Lien  Attaches.  —  The  statutory  lien  attaches,  as  regards  chattels, 
at  the  beginning  of  the  tenancy  or  as  soon  as  the  chattels  are  brought  upon 
the  premises,2  and  as  regards  crops,  as  soon  as  there  is  any  crop  upon  which 
it  may  attach,  without  regard  to  the  maturity  of  the  rent.3 

(5)  Lien  Independent  of  Remedy  for  Enforcement.  ■ —  When  the  statute 
creates  a  lien  in  favor  of  the  landlord,  and  subsequently  provides  remedies  for 
the  enforcement  of  the  lien,  the  lien  is  still  an  incident  to  the  tenancy,  and 
is  not  dependent  on  the  issuance  of  the  statutory  process  for  its  enforcement 
or  protection.4  When,  however,  the  statutes  provide  a  remedy,  as  distress  or 
attachment,  whereby  a  landlord  may  acquire  a  lien,  the  lien  is  dependent 
upon  the  resort  to  such  process,  and  does  not  exist  independently  thereof.5 

(6)  Indebtedness  Secured  by  Lien  —  (a)  In  General.  —  The  question  as  to  what 
indebtedness  is  secured  by  the  landlord's  lien  is  purely  a  matter  of  statutory 
construction.  When  the  statutory  lien  is  security  for  the  rent  only,  it  cannot  be 
extended  to  cover  other  indebtedness  between  the  landlord  and  the  tenant,0 
though  some  statutes  give  to  the  landlord  a  lien  for  the  rent  and  other  obhga- 


Loan,  etc.,  Co.  v.  Clement,  ir  Manitoba  428, 
445;  Hobbs  v.  Ontario  Loan,  etc.,  Co,,  18  Can. 
Sup.  Ct.  483. 

For  a  Full  Discussion  of  the  question  as  to 
when  the  relation  of  landlord  and  tenant  ex- 
ists, see  supra,  this  title,  Creation  of  Relation 
of  Landlord  and  Tenant. 

1.  The  Phrase  "  Landlord  of  Any  Storehouse, 
Dwelling  House,  or  Other  Building,"  in  Civ.  Code 
1896,  §  2716,  giving  to  such  a  landlord  a  lien 
upon  the  personal  effects  of  the  tenant,  does 
not  include  a  lessor  of  vacant  lands,  with  the 
privilege  to  the  lessee  of  erecting  buildings 
thereon.  Garrison  v.  Webb,  107  Ala.  499. 
See  also  Rush  v.  Hendlev,  4  Tex.  App.  Civ. 
Cas.,  §  200;  Meyer  v.  O'Dell,  18  Tex.  Civ. 
App.  210.  But  it  does  include  the  lessor  of 
lands  vacant  at  the  time  of  letting,  who  is  to 
erect  and  does  erect  buildings  thereon.  Union 
Warehouse,  etc.,  Co.  v.  Mclntyre,  84  Ala.  78. 

2.  When  Lien  Attaches  —  Lien  on  Chattels  — 
United  States.  —  Fowler  v.  Raplev,  15  Wall. 
(U.  S.)  328;  Webb  v.  Sharp,  13  Wall.  (U.  S.) 
14. 

Alabama.  —  Powell  v,  Hadden,  21  Ala.  748; 
Scott  v.  Renfro,  106  Ala.  611;  Andrews  Mfg. 
Co.  v.  Porter,  112  Ala.  381. 

Arkansas.  —  Sevier  v.  Shaw,  25  Ark.  417; 
Smith  v.  Meyer,  25  Ark.  609. 

Iowa. — -Carpenter  v.  Gillespie,  10  Iowa  592; 
Grant  v.  Whitwell,  9  Iowa  153;  Doane  v.  Gar- 
retson,  24  Iowa  351;  Gilbert  v.  Greenbaum,  56 
Iowa  2ir. 

3.  Lien  on  Crops.  —  Sevier  v.  Shaw,  25  Ark. 
417;  Adams  v.  Hobbs,  27  Ark.  1;  Smith  v. 
Meyer,  25  Ark.  609;  Toler  v.  Seabrook,  39  Ga. 
14;  Hobbs  v.  Davis,  50  Ga.  213;  Watt  v.  Sco- 
field,  76  111.  261. 

4.  Lien  Independent  of  Remedy  for  Enforcement 
—  United  States.  — In  re  Wynne,  Chase  (U.  S.) 
227. 

Alabama.  —  Agee  v.  Mayer,  71  Ala.  88;  West- 
moreland v.  Foster,  60  Ala.  44S;  McDonald  v. 
Morrison,  50  Ala.  30. 

Illinois.  —  Hunter  v.  Whitfield,  89  111.  229; 
Mead  v.  Thompson,  78  111.  62;  Wetsel  v. 
Mayers,  91  III.  497. 

Kansas.  —  Scully  v.  Porter,  57  Kan.  322. 

Kentucky.  —  Williams   v.    Wood,    2  Met. 

(Ky.)  43- 
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Texas.  —  Newman  v.  Ward,  (Tex.  Civ.  App. 
1898)46  S.  W.  Rep.  868;  Polk  v.  King,  19  Tex. 
Civ.  App.  666;  Templeman  v.  Gresham,  61 
Tex.  50;  Bourcier  v.  Edmondson,  58  Tex.  675; 
Berkey,  etc.,  Furniture  Co.  v.  Sherman  Hotel 
Co.,  81  Tex.  135. 

5.  United  States.  —  Morgan  v.  Campbell,  22 
Wall.  (U.  S.)  381. 

Florida.  —  Patterson  v.  Taylor,  15  Fla.  336; 
Weed  v.  Standley,  12  Fla.  166. 

Georgia.  —  Hobbs  v.  Davis,  50  Ga.  213;  Toler 
v.  Seabrook,  39  Ga.  14. 

Illinois.  —  A.  N.  Kellogg  Newspaper  Co.  v. 
Peterson,  162  111.  158,  53  Am.  St.  Rep.  300, 
affirming  59  111.  App.  89. 

Mississippi .  —  Marye  v.  Dyche,  42  Miss.  347; 
Stamps  v.  Gilman,  43  Miss.  456;  Patty  v. 
Bogle,  59  Miss.  491;  Richardson  v.  McLaurin, 
69  Miss.  70;  Henry  v.  Davis,  60  Miss.  212; 
Fitzgerald  v.  Fowlkes,  60  Miss.  270. 

6,  Lien  for  Rent  Only  —  Alabama.  —  Lehman 
v.  Howze,  73  Ala.  302. 

Arkansas.  — Smith  v.  Maberry,  61  Ark.  515; 
Roth  v.  Williams,  45  Ark.  447;  Varner  v.  Rice, 
39  Ark.  344;  Dickinson  v.  Harris,  52  Ark.  58. 

Iowa.  —  Crill  v.  Jeffrey,  95  Iowa  634;  Ladner 
v.  Balsley,  103  Iowa  674. 

Kentucky.  —  Galbreath  v.  Rogers,  14  Ky.  L. 
Rep.  238;  Overby  v.  Rogers,  12  Ky.  L.  Rep. 
289. 

Missouri.  —  Brown  v.  Turner,  60  Mo.  21. 

Texas.  —  Couts  v.  Spivey,  66  Tex.  267. 

A  Note  Given  for  the  Rent  of  Land  and  Also  for 
the  Hire  of  Stock  and  farming  tools  is  a  lien  for 
the  rent  alone.  Varner  v.  Rice,  39  Ark.  344; 
Dickinson  v.  Harris,  52  Ark.  58,  48  Ark.  355. 

Implied  Contract.  —  Under  the  Mississippi  lien 
law,  which  gave  a  lien  for  "  rent  agreed  to  be 
paid,"  the  lien  arose  in  cases  of  implied  as 
well  as  express  contract.  Love  v.  Law,  57 
Miss.  596. 

Damages.  —  The  landlord  has  no  lien  for 
damages  for  the  tenant's  failure  to  cultivate 
part  of  the  land.  Galbreath  v.  Rogers,  14  Ky. 
L.  Rep.  238.  See  also  Overby  v.  Rogers,  12 
Ky.  L.  Rep.  289;  Patterson  v.  Hawkins,  3  Lea 
(Tenn.)  484. 

Where  a  Rent  Note  Is  Taken  in  the  Name  of  the 
Agent  of  the  lessor,  the  lessor  may  enforce  the 
lien.    Nolen  v.  Royston,  36  Ark.  561. 
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Hons  of  the  lease.1  In  Illinois  the  lien  on  crops  is  restricted  to  the  rent  for 
the  year  in  which  the  crops  were  growing  or  grown. 3  And  in  Louisiana  the 
landlord  is  not  entitled  to  a  lien  on  the  crops  beyond  the  current  year  as 
against  third  persons,  though  the  tenant  abandons  the  piemises.3  The  same 
rule  prevails  in  North  Carolina.4,  Under  the  Kentucky  statute  the  lien  on  the 
chattels  of  the  tenant  is  limited  to  the  rent  for  one  year.5 

(b)  Rent  Payable  in  Kind  or  in  Cash.  —  Where  the  statutes  give  to  the  landlord  a 
lien  on  the  crops  for  the  rent,  it  is  immaterial  whether  the  rent  is  payable  in 
kind  or  in  cash.® 

(c)  Rent  of  Separate  Parcels.  -Where  separate  parcels  of  land  are  demised  for 
separate  rents,  the  statutory  lien  on  the  crops  raised  on  one  parcel  extends,  as 
a  rule,  only  to  the  rent  for  the  parcel  on  which  the  particular  crop  is  raised.7 

(d)  Taxes  to  Be  Paid  by  Tenant.  — ■  Where  the  tenant  agrees  to  pay  a  certain  rent 
and  the  taxes,  and  it  is  the  intention  of  the  parties,  though  not  expressly 
stated,  that  the  payment  of  taxes  shall  be  considered  as  rent,  the  lien  of  the 
landlord  will  extend  thereto.** 

(e)  Costs  and  Attorney's  Fees.  —  Where  the  lease  provided  for  the  payment  of 
reasonable  attorney's  fees  by  the  tenant  in  case  an  action  should  be  brought 
against  the  tenant  for  violation  of  the  lease,  the  payment  of  such  fees  has  been 
held  to  be  in  the  nature  of  rent,  and  therefore  secured  by  the  landlord's  lien.9 
And  in  the  absence  of  express  statutory  provisions  the  lien  will  secure  the  cost 
of  proceedings  to  enforce  it. 10 

(f)  Rents  to  Accrue.  —  Where  the  statutes  give  to  the  landlord  a  lien  for  his 
rent,  without  limiting  it  to  accrued  rent,  he  acquires  a  lien  for  the  rent  to 
accrue  during  the  entire  term,  and  his  lien  will  not  be  limited,  even  as  against 
third  persons,  to  rents  accrued.11  But  the  landlord  cannot  enforce  his  lien, 
even  though  the  tenant  is  removing  the  property  from  the  premises,  except 


1.  The  Phrase  "  Other  Obligations  of  the  Lease," 

in  Civ.  Code  La.,  art.  2705,  does  not  include 
purchase  of  cane  sold  to  the  lessor,  though  the 
lease  provides  for  such  sales.  Burdon  Cent. 
Sugar  Refining  Co.  v.  Payne,  167  U.  S.  127, 
(C.  C.  A.)  81  Fed.  Rep.  663,  reversing  78  Fed. 
Rep.  417. 

2.  Crop  Lien  Restricted   to   Current  Year.  — 

Prettyman  v.  Unland,  77  111.  206. 

If,  however,  the  crops  are  planied  in  one 
year  and  harvested  in  the  next,  the  landlord 
has  a  lien  thereon  for  the  rent  of  both  years. 
Miles  v.  James,  36  111.  399. 

In  Tennessee,  by  agreement,  the  lien  for  the 
first  year's  rent  may  extend  to  the  crops  of  a 
subsequent  year,  and  will  be  enforceable  as  Ihe 
lien  on  the  first  year's  crops.  Craigmiles  :■. 
Hays,  7  Lea  (Tenn.)  724. 

3.  O'Kelly  v.  Ferguson,  49  La.  Ann.  1230. 

4.  Ballard  v.  Johnson,  1 14  N.  Car.  141 ;  Flem- 
ing v.  Davenport,  116  N.  Car.  153. 

5.  Limited  to  One  Year.  —  English  v.  Duncan, 
14  Bush  (Ky.)  377.  See  also  Forman  v.  Proctor, 
9  B.  Mon.  (Kv.)  124. 

6.  Rent  in  Cash  or  in  Kind.  —  Kennard  v. 
Harvey,  80  Ind.  37;  Sharp  v.  Fields,  1  Heisk. 
(Tenn.)  571. 

Under  ihe  Mississippi  Act  of  1873,  the  land- 
lord had  no  lien  on  the  crops  where  a  cash 
rent  was  reserved,  the  lien  ati aching  only 
where  the  rent  was  payable  in  kind.  Phillips 
v.  Douglass,  53  Miss.  175. 

7.  Letting  Separate  Parcels.  —  Nelson  v.  Webb, 
54  Ala.  436;  Gittings  v.  Nelson,  86  111.  591,  the 
latter  case  holding  that  where  a  lessor  lets 
farming  lands  for  a  share  of  the  crops  and  a 


house  for  a  cash  rent,  he  has,  unless  there  was 
but  one  demise,  no  lien  on  the  crops  for  the 
rent  of  the  house.  Contra,  if  the  letting  of  the 
house  for  a  cash  rental  and  the  lands  for  a 
share  of  the  crops  was  entire.  Thompson  v. 
Mead,  67  III.  395.  See  also  Scroggins  v.  Foster, 
76  Miss.  318. 

Lease  of  Plantation  with  Ferry  Appurtenant 
Considered  Entire,  and  the  tent  held  10  be  se- 
cured by  the  lien.  Robinson  v.  Lehman,  72 
Ala.  401. 

8.  Taxes  Agreed  to  Be  Paid  as  Rent.  —  Gedge 

v.  Shoenberger,  83  Ky.  91. 

The  agreement  by  the  tenant  to  pay  the 
taxes  is  sufficiently  certain  to  give  to  the  land- 
lord a  statutory  lien  on  the  crops.  Roberts  v. 
Sims,  64  Miss.  597. 

9.  Attorney,  Fees.  —  Richards  v.  Bestor,  90 
Ala.  352:  Jch'nson  v.  Durner,  8S  Ala.  5S0.  See 
also  the  title  Attorney  and  Clien  t,  vol.  3,  p. 
432. 

10.  Costs  of  Action  to  Enforce  Lien. — Con  well  v. 
Kuykendall,  29  Kan.  707.  See  also  Slaughter 
v.  Winfrey,  85  N.  Car.  159. 

11.  Rent  to  Accrue — Alabama.  —  Andrews 
Mfg.  Co.  v.  Porter,  112  Ala.  381;  Scott  v.  Ren- 
fro,  106  Ala.  611. 

lotua.  —  Martin  v.  Stearns,  52  Iowa  345; 
Grant  v.  Whiiwell,  9  Iowa  153;  Carpenter  v. 
Gillespie,  10  Iowa  592;  Garner  -•.  Cutting,  32 
Iowa  547;  Gilbert  v.  Greenbaum,  56  Iowa  211. 

Texas.  —  Livingstone  v.  Wright,  68  Tex.  706; 
Marsalis  v.  Pitman.  68  Tex.  624  [overruling 
Green  v.  Bear,  5  Tex.  L.  Rev.  599,  and  Hemp- 
stead Real  Estate  Bldg.,  etc.,  Assoc.  v.  Coch- 
ran, 60  Tex.  620];  Ghio  v.  Shutt,  78  Tex.  375, 
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for  the  accrued  rents  and  for  the  rent  of  the  current  period,1  though  he  may 
have  an  injunction  to  restrain  the  sale  and  removal  of  the  property  from  the 
demised  premises  by  either  the  tenant  or  his  assignee.2  Under  some  statutes 
the  lien  for  rent  is  limited  to  rents  accrued.3 

(7)  Property  Subject  to  Lien  —  (a)  In  General.  —  The  question  as  to  what  prop- 
erty is  subject  to  the  landlord's  statutory  lien  depends  upon  the  terms  of  the 
statute,4  and  when  the  statute  provides  that  specified  property  is  subject  to 
the  lien,  it  excludes  by  implication  the  idea  of  a  lien  on  any  other  property. 
Thus,  when  a  lien  is  given  upon  the  crops,  no  lien  upon  the  other  chattels  of 
the  tenant  is  created.5 

insurance  Money.  —  When  the  statute  gives  a  lien  on  the  chattels  of  the  ten- 
ant, the  lien  does  not  extend,  in  case  such  chattels  are  destroyed  by  fire,  to 
money  due  on  an  insurance  policy  thereon  taken  out  by  the  tenant.6 

(b)  Property  Used  on  Premises.  —  Where  a  statute  gives  to  the  landlord  a  lien  on 
the  property  of  the  tenant  which  has  been  used  on  the  premises,  it  has  been 
held  that  the  property  must  have  been  actually  used  upon  the  premises  in 
order  that  a  lien  may  attach  thereto;  a  use  in  connection  with  the  business 
carried  on  upon  the  premises  is  not  sufficient.7  It  has  also  been  held,  under 
such  a  statute,  that  a  fleeting  use  of  the  property  upon  the  premises  is  not 
sufficient  to  enable  a  lien  to  attach  thereto.8  Under  a  statute  giving  a  lien 
generally  on  the  property  of  the  tenant,  it  has  also  been  held  that  the  lien  is 
upon  such  property  only  of  the  tenant  as  has  enjoyed  the  protection  of  the 
leased  premises,  and  does  not  extend  to  all  effects  of  the  tenant,  irrespective 
of  whether  the}7  have  or  have  not  been  used  on  the  premises.9 

The  Term  "Used  upon  the  Premises"  has  been  held  to  include  all  property  to  the 
maintenance  or  improvement  of  which  the  use  of  the  premises  has  con- 
tributed,10 or  which  is  incident  to  the  nature  and  purpose  of  the  occupation  of 
the  premises  and  the  object  of  the  tenancy.1 1  Thus,  it  has  been  held  to  include 
property  kept  upon  the  premises  for  the  purpose  of  sale.12 

(c)  Property  of  Third  Persons.  —  Under  most  statutes  the  lien  of  the  landlord  is 
limited  to  property  belonging  to  the  tenant,  and  the  landlord  cannot  claim  a 
lien  on  property  of  third  persons  upon  the  premises,  though  it  may  have  been 
used  by  the  tenant.13 

1.  Harris  v.  Dammann,  3  Mackey  (D.  C.)  cover  promissory  notes,  bills  of  exchange,  cer- 
90;  Joyce  v.  Wilkenning,  1  MacArthur  (D.  C.)  tificates  of  deposit,  etc. 

567;  The  Richmond  v.  Cake,  1  App.  Cas.  (D.  5.  Lien  Given  on  Specific  Property. —  Morgan 

C.)  447;  Merrit  v.  Fisher,  iq  Iowa  354.  v.  Campbell,  22  Wall.  (U.  S.)  381;   Felton  v. 

2.  Garner  v.  Culling,  32  Iowa  547.  Strong,  37    111.    App.    58;   Patty    v.  Bogle, 

3.  Forman  v.  Proctor,  9  B.  Mon.  (Ky.)  124;  59  Miss.  491;  Richardson  McLaurin,  69 
Glasgow  v.  Ridgeley,  n  Mo.  34.  Miss.  70. 

4.  Property  Subject  to  Lien.  —  Fisher  v.  Kol-  6.  In  re  Reis,  3  Woods  (U.  S.)  18. 

lerts,  16  B.  Mon.  (Ky.)  406.  7.  A  Delivery  Wagon  and  Horse  not  kept  on  the 
"Goods,  Furniture,  and  Effects  "  were  held  not  premises,  but  used  to  deliver  goods  sold  there- 
to include  a  mule  and  dray  of  the  lessee.  on,  is  not  subject  to  the  lien.    Van  Patten  v. 
McKleroy  v.  Cantey,  95  Ala.  295.   See  Effects,  Leonard,  55  Iowa  520. 

vol.  10,  p.  455,  note.  8.  Rolling  Stock  of  Railroad  in  Leased  Stations 

Horses  and  Carts  kept  by  the  lessee  on  leased  is  not  subject  to  the  lien.    Trust  Co.  of  North 

premises  are  subject  to  the  landlord's  lien  as  America  v.  Manhattan  Trust  Co.,  (C.  C.  A.)  77 

movables.    Bazin  v.  Segura,  5  La.  Ann.  718.  Fed.  Rep.  82,  affirming  68  Fed.  Rep.  72. 

Property  "in  the  Residence"  of  the  lessee  9.  Property  of  Tenant  on  the  Premises.  —  Mc- 

under  the  Texas  statute. has  been  held  to  in-  Kleroy  v.  Cantey,  95  Ala.  295;  Ex  p.  Barnes, 

elude  all  property  situated  upon  the  demised  S4  Ala.  540;  Abraham  v.  Nicrosi,  87  Ala.  173; 

premises.    York  v.  Carlisle,  19 Tex.  Civ.  App.  Weil  v.  McWborter,  94  Ala.  540. 

269.  10.  Thompson  v.  Anderson,  86  Iowa  703. 

Accounts.  —  The  lien  will  not  attach  to  ac-  11.  Grant  v.  Whitwell,  9  Iowa  152. 

counts  kept  by  the  tenant  of  goods  sold  by  12.  Property  Kept  for  Sale.  —  Thompson  v. 

him.    McKleroy  v.  Cantey,  95  Ala.  295;  Van  Anderson,  86  Iowa  703;  Grant  v.  Whitwell,  9 

Patten  v.  Leonard,  55  Iowa  520;  Houghton  v.  Iowa  152. 

Bauer,  70  Iowa  314.  But  see  Matthews  v.  Their  13.  Property  Must  Belong  to  Tenant.  —  Ring- 
Creditors,  10  La.  Ann.  718:  Bazin  v.  Segura,  ham  v.  Vandegrift,  93  Ala.  283;  Johnson  v. 
5  La.  Ann.  718;  Stone's  Succession,  31  La.  Douglass,  2  Mackey  (D.  C.)  36;  Perry  v.  Wag- 
Ann.  311.  In  these  cases  the  lien  was  held  to  goner,  68  Iowa  403;  Schurz  ;•.  McMenamy,  82 
18  C.  of  L.,-22.                                337  Volume  XVIII. 
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In  Louisiana  the  lien  of  the  landlord  is  upon  the  movables  upon  the  demised 
premises,  and  has  been  held  to  extend  to  movables  of  a  third  person  placed 
on  the  premises  with  his  consent,"  but  does  not  continue  after  such  effects  are 
removed  from  the  leased  premises.8  And  when  the  effects  of  a  third  person 
are  transiently  or  accidentally  upon  the  leased  premises  the  lien  does  not 
attach.3  In  Quebec  the  rule  as  to  what  property  is  subject  to  the  landlord's 
lien  is  practically  the  same  as  in  Louisiana,  the  law  in  both  jurisdictions  being 
derived  from  the  Code  Napoleon.  * 

(d)  Property  Subject  to  Prior  Liens.  —  Where  property  brought  upon  the  premises 
is  subject  to  a  prior  lien  by  mortgage  or  otherwise,  in  favor  of  a  third  person, 
the  landlord  is  not  entitled  to  a  lien  as  against  such  prior  lien,5  though  he  is 


Iowa  432;  Needham  Piano,  etc.,  Co.  v.  Hol- 
lingsvvorth,  (Tex.  Civ.  App.  1897)  40  S.  W. 
Rep.  750;  Davis  z.  Washington,  18  Tex.  Civ. 
App.  67;  Bissenbach  v.  Key,  63  Tex.  79. 

Property  Held  by  a  Tenant  under  a  Contract  of 
Conditional  Sale  is  not  subject  to  the  landlord's 
lien  as  against  the  seller.  Bingham  v.  Van- 
degrift,  93  Ala.  283.  Contra,  under  the  Georgia 
siatuie,  where  the  contract  is  not  recorded,  and 
the  landlord  is  without  notice.  Gartrell  v. 
Clay,  81  Ga.  327.  See  the  title  Conditional 
Sales,  vol,  6,  p.  494,  and  note. 

Goods  Consigned  to  the  Tenant  for  sale  are 
not  subject  lo  the  landlord's  lien.  Needham 
Piano,  etc.,  Co.  v.  Hollingsworth,  (Tex.  Civ. 
App.  1897)  40  S.  W.  Rep.  750 

Lease  to  Firm.  —  Property  of  One  Member  is  not 
under  the  Iowa  Code  subject  to  the  lien.  Ward 
v.  Walker,  (Iowa  1900)  82  N.  W.  Rep,  1028. 

1.  Louisiana  Rule.  —  Twitty  v.  Clarke,  14  La. 
Ann.  508. 

When  the  Lessee  Is  a  Firm,  the  lien  extends  to 
the  property  of  one  or  all  the  partners  on  the 
demised  premises.  Hynson  v.  Cordukes,  21 
La.  Ann.  553. 

Goods  of  Sublessee.  —  In  Sanarens  v.  True,  22 
La.  Ann.  181,  it  was  held  that  the  original 
lessor  could  hold  the  goods  of  a  subtenant  for 
rent  in  arrears  only.  See  also  Simon  v.  Gold- 
enberg,  15  La.  Ann.  229. 

A  Corporation  Organized  by  the  Lessees  of  Busi- 
ness Premises,  without  notice  to  the  lessors, 
is  not  entitled  to  the  right  of  a  subtenant,  but 
its  goods  are  covered  by  the  lessor's  lien, 
where  the  lessees  retain  a  controlling  interest. 
Henderson  v.  Meyers,  45  La.  Ann.  791. 

2.  Merrick  v.  La  Hache,  27  La.  Ann.  87; 
Langsdorf  v.  Le  Gardeur,  27  La.  Ann.  363; 
Lesseps  v.  Ritcher,  18  La.  Ann.  653. 

3.  Goods  Sent  to  Be  Manufactured  are  not  sub- 
ject to  the  landlord's  privilege,  Coleman  v. 
Fairbanks,  28  La,  Ann.  93;  especially  after  the 
manufactured  article  has  been  removed  from 
the  premises  without  hindrance  from  the  lessor, 
Lesseps  v.  Ritcher,  18  La.  Ann.  653. 

4.  Quebec  Rule  —  Property  of  Third  Person  Held 
Subject  to  Lien. —  Beaudry  z>.  Lafleur,  24  L.  C. 
Jur.  150;  Belanger  v.  Roy,  2  Montreal  Leg.  N. 
378;  Thomas  z>.  Coombe,  7  Montreal  Leg.  N. 
77;  Auld  v.  Laurent,  8  L.  C.  Jur.  146;  Jones 
v.  Anderson,  2  L.  C.  Rep.  154;  Leveille  v. 
Labelle,  16  L.  C.  Jur.  54.  Compare  Renaud  v. 
Hood,  12  L.  C.  Jur.  197. 

Goods  Held  by  Tenant  under  Conditional  Sale 
Held  Subject  to  Lien. —  Michaud  v.  Guibault,  6 
Quebec  156. 

A  Piano  Rented  to  the  Tenant  Is  Subject  to  the 


Lien.  —  Willis  v.  Navert,  12  Quebec  Super.  Ct. 
280;  and  so  is  a  piano  loaned  to  the  tenant  by 
a  third  person,  in  the  hope  of  selling  it,  Mc- 
Kercher  v.  Gervais,   12   Quebec   Super.  Ct. 

336. 

The  Goods  of  a  Sublessee  are  subject  to  the 
original  lessor's  lien  when  subletting  was  pro- 
hibited by  the  lease.  Arnoldi  v.  Gtimard,  £ 
Rev.  Leg.  748.  See  also  Boyer  v.  Mclves,  21 
L.  C.  Jur.  160;  Les  Soeurs,  etc.  v.  Yuile,  20  L. 
C.  Jur.  329.  And  this  is  true  though  the  sub- 
tenant has  paid  his  rent  to  the  original  tenant. 
Lampson  v.  Nesbitt,  13  L.  C.  Rep.  365. 

Property  of  a  Third  Person  Transiently  and  Ac- 
cidentally on  the  leased  premises  is  not  subject 
to  the  lien.  McGreevy  z:  Gingras,  3  Quebec 
196;  Thomas  v.  Coombe,  7  Montreal  Leg.  N. 
77;  Pearce  v.  Montreal,  3  L.  C.  Jur.  123. 

Lumber  of  a  Third  Person  on  the  Premises  of  a 
Leased  Sawmill  for  the  purpose  of  being  sawed 
is  not  subject  to  the  landlord's  lien.  Price  v. 
Hall,  r2  Rev.  Leg.  120. 

Knowledge  of  Third  Person's  Ownership.  — 
When  the  landlord  had  notice  that  a  piano 
placed  on  the  premises  by  a  boarder  of  the  ten- 
ant did  not  belong  to  the  tenant,  his  lien  does 
not  attach  thereto.  Foisy  v.  Houghton,  12 
Quebec  Super.  Ct.  521.  See  also  Price  v.  Hall, 
10  Rev.  Leg.  120;  Easty  :•.  Las  Cure,  etc.,  12 
L.  C.  Jur.  11;  Sheridan  v.  Tolan,  5  Montreal 
Leg.  N.  298. 

Effect  of  Removal  from  Premises.  —  Delvecchio 
v.  Lesage,  2  Montreal  Leg.  N.  200. 

5.  Prior  Liens  in  Favor  of  Third  Persons.  — 
Bingham  v.  Vandegrift,  93  Ala.  283;  Ly  >ns  v. 
Deppen,  90  Ky.  305;  Hempstead  Real  Estate 
BIJg.,  etc.,  Assoc.  v.  Cochran,  60  Tex.  620; 
Brackenridge  v.  Millan,  81  Tex.  17;  Richmond 
v.  Duesberry,  27  Gratt.  (Va.)  210.  See  also 
Bartlett  v.  Loundes,  34  VV.  Va.  493.  And  see 
infra,  this  section,  Against  Whom  Lien  Will 
Be  Enforced  —  Priorities. 

An  Unrecorded  Chattel  Mortgage  executed  be- 
fore the  chattels  are  placed  on  the  demised 
premises  is  held  Subordinate  to  the  landlord's 
lien  in  Texas.  Berkey,  etc.,  Furniture  Co.  v. 
Sherman  Hotel  Co.,  81  Tex.  135. 

Tenancy  at  Will  —  Subsequent  Mortgages.  — 
Where,  pending  a  tenancy  at  will,  the  tenant 
executes  a  chattel  mortgage  upon  the  personal 
property  on  the  leased  premises,  the  landlord's 
lien  for  rent  has  priority  over  such  mortgage 
only  for  the  rent  to  accrue  for  the  period  after 
the  execution  of  the  mortgage  within  which 
the  tenancy  could  have  been  terminated  by 
notice  to  quit.  German  State  Bank  v.  Herron, 
(Iowa  1900)  82  N.  VV.  Rep.  430. 
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entitled  to  a  lien  subject  to  such  priur  lieu.' 

(e)  Property  Exempt  from  Execution.  —  Where  the  statute  expressly  provides 
that  the  landlord's  lien  shall  attach  only  to  property  subject  to  execution,  the 
tenant  may,  of  course,  claim  his  statutory  exemptions  as  against  the  enforce- 
ment of  the  lien;3  and  the  same  rule  obtains  where  it  is  provided  that  the 
statute  giving  the  lien  shall  not  affect  the  tenant's  right  of  exemption  from 
forced  sale.3  When  the  statute  is  general,  containing  no  provision  as  to 
exemptions,  the  tenant's  right  of  exemptions  is  denied.'* 

(8)  Who  May  Enforce  Lien.  —  As  a  general  rule,  the  landlord's  lien  for  rent 
is  to  be  enforced  only  by  the  landlord.5 

Assignee  of  Reversion.  —  The  landlord's  statutory  lien  for  rent  passes  with  an 
assignment  or  transfer  of  the  reversion,  and  may  be  enforced  by  the  transferee  ; 
by  such  a  transfer  the  transferee  becomes  the  landlord  of  the  tenant,  and  the 
rent  follows  as  an  incident  to  the  reversion,  together  with  all  advantages  of 
the  original  lessor  for  its  enforcement.6 

Assignee  of  Bent  Note.  —  In  Arkansas  it  is  held  that  the  lien  for  rent  does  not, 
unless  so  provided  by  statute,  pass  to  an  assignee  of  the  rent  note,  as  such 
assignee  does  not  become  the  landlord  of  the  tenant.7  And  in  other  jurisdic- 
tions it  is  held  that,  though  the  lien  does  not  pass  to  an  assignee  of  the  rent 
note  so  as  to  enable  such  assignee  to  enforce  the  lien  by  the  statutory  remedy 
given  to  landlords  for  its  enforcement,8  still  the  lien  may  be  enforced  in  favor 
of  such  assignee  by  a  court  of  equity.9    The  statutes  in  a  number  of  jurisdic- 


1.  Bingham  v.  Vandegrift,  93  Ala.  283. 
Chattels  "  Subject  to  Execution." —  Under  Rev. 

Stat.  D.  C.  1875,  §§677,  679  (Comp.  Stat.  1894, 
c-  38,  §§  2.  3)1  g'v'ng  to  the  landlord  a  lien 
upon  the  chattels  of  the  tenant  "  subject  to 
execution  for  debt,"  the  exemption  of  chattels 
not  subject  to  execution  refers  only  to  statu- 
tory exemptions,  and  does  not  prevent  a  lien 
from  attaching  upon  property  covered  by  a 
chattel  mortgage.  The  Richmond  v.  Cake,  I 
App.  Cas.  (D.  C.)  447. 

2.  By  Statute  Tenant  May  Claim  Exemption.  — 
The  Richmond  r\  Cake,  1  App.  Cas.  (D.  C.) 
447- 

3.  Carden  v.  Deering,  14  Ky.  L.  Rep.  78;  St. 
Louis  Type  Foundry  v.  Taylor,  (Tex.  Civ. 
App.  1896)  35  S.  W.  Rep.  691,  applying  Rev. 
Stat.  Tex.  1895,  art.  3251  (Sayles's  Civ.  Stat. 
Tex.,  art.  3122(7).  See  also  Vinson  ?>.  Hallowell, 
10  Bush  (Ky.)  538,  and  the  title  Exemptions 
(from  Execution),  vol.  12,  p.  iSr. 

But  by  Rev.  Stat.  Tex.  1895,  art.  3237,  the  lien 
given  to  the  landlord  on  agricultural  products 
and  animals  and  tools  furnished  the  tenant,  is 
"  superior  to  all  laws  exempting  such  property 
from  forced  sales."  Champion  v.  Shumate, 
qo  Tex.  597.  See  also  Stokes  v.  Burney,  3 
Tex.  Civ.  App.  219. 

The  Burden  of  Proving  Exemption  from  the 
landlord's  lien  is  on  the  person  asserting  such 
exemption.    Hays  v.  Berry,  104  Iowa  455. 

4.  See  the  title  Exemptions  (from  Execu- 
tion), vol.  12,  p.  181.  See  also  Hill  v.  George, 
1  Head  (Tenn.)  394. 

In  Iowa  the  lessee's  exemptions  are  inferior 
to  the  landlord's  lien  on  crops,  but  superior  to 
the  latter's  lien  on  other  personal  property  on 
the  premises.  Hipsley  v.  Price,  104  Iowa 
282.  See  the  Texas  cases  cited  in  the  preceding 
note. 

5.  Kent  Note  Payable  to  Agent.  —  A  landlord's 
lien  may  be  enforced  for  rentin  hisown  name, 
though  the  rent  note  be  payable  to  his  agent. 
Nolen  v.  Royston,  36  Ark.  561. 
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6.  Assignee  of  Reversion — Alabama. — Sim- 
mons v.  Fielder,  46  Ala.  304. 

Indiana. — Kennard  v.  Harvey,  80  Ind. 
37. 

Iowa.  —  Lufkin  v.  Preston,  52  Iowa  235; 
Haywood  v.  O'Brien,  52  Iowa  537. 

Mississippi.  —  Watkins  v.  Duvall,  69  Miss. 
364;  Taylor  v.  Nelson,  54Miss.  524;  Hollings- 
vvorth  v.  Hill,  69  Miss.  73. 

Ohio.  —  Schmidt  v.  Ehler,  27  Cine.  L.  Bui. 
2,  11  Ohio  Dec.  (Reprint)  425. 

7.  Assignee  of  Rent  Note  Cannot  Enforce  Lien. 

—  Roberts  v.  Jacks,  31  Ark.  597,  25  Am.  Rep. 
584;  Nolen  v.  Royston,  36  Ark.  561;  Smith  v. 
Maberry,  61  Ark.  515;  Block  v.  Smith,  61 
Ark.  266. 

Delivery  of  Crop  to  Holder  of  Note.  —  But  if  the 

crop  is  delivered  by  the  tenant  to  pay  the  note 
to  one  who  holds  it  as  collateral  security  for  a 
debt  due  from  the  landlord,  his  title  and  pos- 
session will  be  upheld  as  against  the  claim  of 
one  to  whom  the  tenant  has  mortgaged  the 
crop.    Meyer  v.  Bloom,  37  Ark.  43. 

Assignment  of  Rent  Note  as  Collateral  Security. 

—  Where  a  landlord  assigns  a  rent  note  as  col- 
lateral security,  his  lien  for  rent  is  merely 
suspended,  and  upon  its  reassignment  to  him 
the  lien  again  attaches.  Dickinson  v.  Harris, 
52  Ark.  58. 

Note  Executed  to  Creditor  ■ —  Redelivery  to  Land- 
lord.—  When  a  rent  note  is,  by  consent  of  all  the 
parties,  executed  to  a  creditor  of  the  landlord, 
to  be  held  as  collateral  security  for  a  debt,  its 
subsequent  redelivery  by  the  creditor  to  the 
landlord  revives  the  landlord's  lien.  Varner 
v.  Rice,  39  Ark.  344. 

8.  Statutory  Remedy  Not  Available  to  Assignee 
of  Note.  —  Foster  v.  Westmoreland,  52  Ala. 
223;  Gross  v.  Bartley,  66  Miss.  116;  Manis  v. 
Flood,  19  Tex.  Civ.  App.  591.  See,  however, 
Keith  v.  Blanton,  71  Miss.  821. 

9.  Lien  Enforced  in  Equity.  —  Westmoreland 
v.  Foster,  60  Ala.  448;  Newman  v.  Greenville 
Baq,k,  66  Miss.  323;    Taylor  v.   Nelson,  54 
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tions  now  provide  that  the  rent  may  be  assigned,  and  give  to  the  assignee  the 
remedies  of  the  landlord  for  the  enforcement  of  the  lien.1 

(9)  Waiver  and  Loss  of  Lien  —  (a)  In  General  —  By  Express  Agreement.  —  The 
landlord  may,  of  course,  by  express  agreement  waive  his  right  to  a  lien  as 
regards  cither  the  tenant,2  or  purchasers  or  third  persons  acquiring  interests 
in  the  property  subject  to  the  lien  ; :*  and  the  landlord  may  waive  his  lien  as 
regards  priority  over  another  claim  upon  the  property  without  losing  his  lien 
entirely.4  So  also  the  landlord  may  waive  his  lien  on  a  part  of  the  property 
or  crops  and  reserve  it  on  the  rest.5 

Tender  of  Rent.  —  The  mere  tender  of  the  rent  to  the  landlord  does  not  dis- 
charge the  lien.  To  be  availing  the  tender  must  be  followed  up  and  the 
money  brought  into  court.0 

Payment.  —  When  the  statutory  lien  is  once  discharged  by  payment  it  can- 
not be  revived  by  a  subsequent  agreement  between  the  landlord  and  the  tenant 
that  such  payment  shall  be  applied  to  other  indebtedness.7 

Division  of  Crops  Between  Landlord  and  Tenant.  —  Where  the  rent  is  reserved  in 
kind,  the  landlord,  in  case  of  an  absolute  division  of  the  crops  between  him- 
self and  the  tenant,  loses  his  lien  on  the  part  set  apart  to  the  tenant.8 

Substitution  of  Tenants.  —  Where  the  landlord  accepts  another  person  in  sub- 
stitution of  the  original  lessee,  he  waives  his  lien  on  the  goods  of  the  latter  for 
rents  subsequently  accruing. 9 

Death  of  Tenant.  —  The  death  of  the  tenant  does  not  terminate  the  landlord's 
lien.10 


Miss.  524;  Hatched  v.  Miller,  (Tex.  Civ.  App. 
1899)  53  S.  W.  Rep.  357. 

1.  Statutes  Giving  Assignee  Remedies  of  Land- 
lord— Alabama. — Civ.  Code  Ala.  (1896),  §  2721 ; 
Stephens  v.  Adams,  93  Ala.  117;  Ballard  v. 
Mayfield,  107  Ala.  396;  Westmoreland  Fos- 
ter, 60  Ala.  448. 

Georgia.  —  Lathrop  :'.  Clevvis,  63  Ga.  282 
(assignment  must  be  in  writing);  Benson  v. 
Gotlheimer,  75  Ga.  642;  Andrew  :•.  Stewart,  Si 
Ga.  53. 

Tennessee.  —  Biggs  v.  Piper,  86  Tenn.  589. 

The  Georgia  statute  authorizing  the  assign, 
ment  of  the  rent  lien  does  not  enable  the 
assignee  to  enforce  the  lien  when  the  landlord 
could  not  have  done  so.  Thompson  -a.  Com- 
mercial Guano  Co.,  93  Ga  282. 

Reservation  of  Lien  by  Landlord  to  Secure  His 
Indorsement  of  Rent  Note  —  Lien  Properly  En- 
forced by  Landlord.  —  Strickland  v.  Stiles,  107 
Ga.  308. 

Transfer  as  Collateral   Security.  —  Rawls  v. 

Mov?,  98  Ga.  564. 

Mortgage.  —  A  landlord,  under  Code  Ala., 
§  3059,  may  convey  or  assign  his  claims  for 
rent  by  mortgage  or  otherwise,  and  may  clothe 
his  transferee  with  his  own  paramount  lien. 
Ballard  v.  Mayfield,  107  Ala.  396. 

2.  Waiver  of  Lien.  —  Knox  v.  Hunt,  18  Mo. 
243.  See  also  Corse  v.  Hudson,  2  Montreal 
Leg.  N.  260.  where  the  waiver  was  held  to  be 
for  the  benefit  of  the  owner  of  the  property 
mentioned,  and  not  for  the  tenant. 

By  a  provision  in  a  lease  that  the  rent  shall 
become  due  as  the  crop  is  "  matured  and 
marketed,"  the  landlord  does  not  waive  his 
lien.  Davis  v.  Sparks,  38  111.  App.  166.  See 
also  Salina  State  Bank  v.  Burr,  7  Kan.  App.  197. 

Waiver  by  Acts  Indicating  Intention  to  Waive. 
—  Fulkerson  v.  Lynn,  64  Mo.  App.  649,  2  Mo. 
App.  Rep.  1272. 

3.  Stoelker  v.  VVooten,  80  Ala.  610;  Wood  v. 
Duval,  100  Iowa  724. 


Construction  of  Contract  Waiving  Lien  in  Favor 
of  Third  Person.  —  Coleman  v.  Siler,  74  Ala.  435. 
Conditional  Waiver  in  Favor  of  Third  Person.  — 

Performance  of  condition  is  necessary  to  make 
waiver  effective.  Stoelker  v.  Wooten,  80  Ala. 
610. 

Renting  Additional  Land.  —  After  the  landlord 
has  waived  his  lien  in  favor  of  a  third  person 
he  may  rent  additional  land  to  the  tenant,  and 
such  waiver  will  not  affect  the  landlord's  lien 
arising  out  of  the  second  letting.  Parker  t. 
Clark,  61  Miss.  492. 

The  Burden  of  Proving  a  waiver  of  the  lien  is 
on  the  purchaser  from  the  tenant  of  the  prop- 
erty subject  thereto.  Bivins  v.  West,  (Tex. 
Civ.  App.  1898)  40  S.  W.  Rep.  112. 

4.  Waiving  Priority  of  Lien.  —  Saloy  v.  Bloch, 
136  U.  S.  338  (announcing  rule  under  Louisiana 
Code);  Carter  *\  Du  Pre,  18  S.  Car.  179. 

A  waiver  by  a  landlord  of  his  lien  in  favor 
of  another  for  advances  to  be  made  to  his  ten- 
ants to  enable  them  to  make  the  crop  does  not 
operate  as  a  waiver  of  the  landlord's  lien  in 
favor  of  an  antecedent  debt  of  the  tenant. 
Napier  v.  Foster,  80  Ala.  339. 

5.  Waiver  as  to  Part  of  Property.  —  Varner  :•. 
Ross,  121  Ala.  603;  Lemay  v.  Johnson,  35  Ark. 
225;  Boag  v.  Woodward,  33  S.  Car.  247. 

6.  Tender.  —  Hamlett  Tallman,  30  Ark. 
505;  Bloom  v.  McGehee,  36  Ark.  329.  See  the 
title  Tender. 

7.  Payment.  —  Tinman  v.  McMeekin,  42  S. 
Car.  311. 

8.  Division  of  Crops.  —  Jordan  v.  Bryan,  103 

N.  Car.  59. 

But  the  division  must  be  absolute.  Jarrell 
v.  Daniel,  114  N.  Car.  212. 

9.  Substitution  of  Tenants.  —  While  v.  Freed- 
nian's  Bank,  1  MacArthur  (D.  C.)  509;  Lous- 
taunau  v.  Lambert,  1  Tex.  Civ.  App.  434. 

10.  Death  of  Tenant. —  McDonald?'.  Morrison, 
50  Ala.  30;  Kern  v.  Noble.  57  111.  App.  27; 
Wilcox  v.  Alexander,  (Tex.  Civ.  App.  1895)  32 
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Landlord  Signing  Forthcoming  Bond.  — -  Where  the  property  of  the  tenant  is  levied 
on  by  his  creditors,  the  landlord,  by  signing  as  surety  the  forthcoming  bond 
given  by  the  tenant,  waives  his  lien  and  cannot  set  up  such  lien  so  as  to  affect 
his  liability  as  surety.1 

The  Recovery  of  a  Judgment  by  the  Landlord  for  Kent  is  not  a  waiver  of  his  lien 
therefor.2 

Waiver  Question  for  Court.  —  Where  all  the  facts  tending  to  establish  the  waiver 
of  a  landlord's  lien  are  undisputed,  their  legal  sufficiency  for  such  purpose  is  a 
question  for  the  court.3 

(b)  Estoppel.  — •  Under  the  principles  of  estoppel  the  landlord  has  been  held 
by  his  conduct  to  have  waived  his  lien  as  against  third  persons  acquiring 
interests  in  the  property  which  had  been  subject  thereto.4  Thus,  when  the 
landlord  authorizes  the  tenant  to  remove  and  sell  the  property  upon  which  the 
lien  exists,  he  either  waives  his  lien  or  is  estopped  to  claim  a  lien  thereon  as 
against  third  persons  acquiring  the  property  or  making  advances  thereon  ;  5 
and  it  has  been  held  that  where  the  landlord  knows  that  the  property  subject 
to  his  lien  is  being  sold  to  an  innocent  purchaser,  and  makes  no  objection,  he 
will  be  estopped  from  asserting  his  lien  against  such  purchaser.6  So  also  the 
landlord  may  ratify  an  appropriation  of  the  crop  by  the  tenant  to  the  pay- 
ment of  an  indebtedness  of  the  tenant  to  a  third  person,  and  thereby  prevent 
himself  from  claiming  a  lien  thereon.7 

(c)  Reservation  in  Lease  of  Express  Lien.  —  The  reservation  in  the  lease  of  an 
express  lien  on  the  property  of  the  lessee,  whether  exempt  from  execution  or 
not  exempt,  does  not  constitute  a  wraiver  of  the  landlord's  statutory  lien.8 

(d)  Taking  Special  Security  for  Rent.  —  The  landlord  does  not  waive  his  statutory 
lien  by  taking  special  security  for  the  rent,9  and  it  has  been  held  that  the  fact 
that  a  landlord  takes  a  mortgage  on* the  crop  does  not  displace  his  statutory 


S.  W.  Rep.  561,  holding  also  that  the  lien  may 
be  asserted  against  the  property  in  the  hands 
of  the  executor  or  administrator. 

1.  Linder  v.  Sanders,  77  Ga.  57.  See  gen- 
erally the  title  Forthcoming  and  Delivery 
Bonds,  vol.  13,  p.  1129. 

2.  Recovery  of  Judgment.  —  Belcher  v.  Grims- 
ley,  SS  N.  Car.  SS.  See  also  Gordon  v.  Correy, 
5  Binn.  (Pa.;  552.  Compare  Wise  v.  Old,  57 
Tex.  514. 

3.  Waiver  Question  of  Law.  —  Salina  State 
Bank  v.  Burr,  7  Kan.  App.  197. 

4.  Estoppel.  —  May  v.  McGaughey,  60  Ark. 
357;  Zachry  v.  Stewart,  67  Ga.  218;  Goeing  v. 
Outhouse,  95  111.  346.  And  see  the  title  Estop- 
pel, vol.  11,  p.  385. 

Sale  of  Crops  by  Tenant.  —  By  Receipt  by  the 
Landlord  of  Part  of  the  Purchase  Money,  the 
landlord  does  not  waive  his  lien  on  the  crops 
when  he  was  not  a  party  to  the  sale.  Volmer 
v.  Wharton,  34  Ark.  691. 

5.  Consent  of  Landlord  to  Removal  and  Sale  of 
Property  —  A rkansas. —  May  v.  McGaughey, 
60  Ark.  357. 

Indiana. — Campbell  v.  Bovven,  22  Ind.  App. 
562. 

Mississippi.  —  Cohn  v.  Smith,  64  Miss.  816. 

Missouri.  ■ —  Fulkerson  v.  Lynn,  64  Mo.  App. 
649;  Griffith  v.  Gillum,  31  Mo.  App.  33. 

Texas.  —  Walhoefer  v.  Hobgood,  18  Tex. 
Civ.  App.  291;  Gilliam  v.  Smither,  (Tex.  Civ. 
App.  1896)  33  S.  W.  Rep.  984. 

It  is  immaterial  whether  the  purchaser  acted 
with  or  without  knowledge  of  the  landlord's 
consent  to  the  sale  by  the  tenant.  White  v. 
McAllister,  67  Mo.  App.  314;  Fulkerson  v. 
Lynn,  64  Mo.  App.  649,  2  Mo.  App.  Rep.  1272. 
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6.  Failure  to  Object.  —  Wright  v.  E.  M.  Dickey 
Co.,  S3  Iowa  464. 

The  mere  failure,  however,  of  the  landlord 
immediately  to  hunt  up  the  crops  sold  by  his 
tenant  without  his  knowledge  or  consent  will 
not  prevent  him  from  afterwards  claiming  his 
lien  thereon.  Blake  v.  Counselman,  95  Iowa 
219. 

7.  Ratifying  Appropriations  to  Tenant's  Credit- 
ors. —  Evans  v.  Howell,  84  N.  Car.  460.  Com- 
pare Bivins  v.  West,  (Tex.  Civ.  App.  1898)  46 
S.  W.  Rep.  112. 

8.  Reservation  of  Express  Lien.  —  Ladner  v. 
Balsley,  103  Iowa  674;  Smith  v.  Dayion,  94 
Iowa  102. 

9.  Taking  Special  Security  for  Rent  —  Alabama. 

—  Coleman  v.  Siler,  74  Ala.  435;  Stephens  v. 
Adams,  93  Ala.  117. 

Iowa.  —  Rollins  v.  Proctor,  56  Iowa  326; 
Pitkin  v.  Fletcher,  47  Iowa  53. 

Kentucky.  —  Smith  v.  Wells,  4  Bush  (Ky.) 
96. 

Canada.  —  Terroux  v.  Gareau,  10  L.  C.  Jur. 
203. 

Compare  Gaines  v.  Keeton,  6S  Miss.  473. 

By  Taking  a  Mortgage  for  Rent  After  It  Has 
Accrued,  the  landlord  may  prevent  the  enforce- 
ment of  his  lien  within  the  statutory  time,  and 
so  lose  it.  McNichols  v.  Hopkins,  10  Ky.  L. 
Rep.  874. 

The  Acceptance  by  a  Purchaser  of  Goods  of  a  Col- 
lateral Promise  from  a  tenant  to  pay  the  rent 
does  not  release  the  landlord's  lien.  Block  v. 
Latham,  63  Tex.  414. 

Mortgage  Including  Other  Indebtedness  —  Pre- 
sumption that  Statutory  Lien  Is  Waived.  —  Smith 
v.  Dayton,  94  Iowa  102. 
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lien  thereon.1  The  same  has  been  held  true  with  regard  to  the  taking  of  a 
mortgage  on  chattels  upon  the  demised  premises  on  which  the  landlord  was 
entitled  to  a  statutory  lien.* 

(e)  Taking  Note  ior  Rent.  —  A  landlord  does  not  waive  his  lien  for  rent  by  tak- 
ing a  note  therefor  which  is  not  paid  at  maturity,3  even  though  the  note  is 
signed  by  a  surety.4 

(f)  Abandonment  of  Distress  or  Attachment  Proceedings.  —  The  lien  of  the  landlord 

being  independent  of  the  statutory  remedy  by  attachment  or  distress  for  its 
enforcement,  the  abandonment  of  distress  or  attachment  proceedings  insti- 
tuted to  enforce  the  lien  docs  not  constitute  a  waiver  of  the  lien.8 

(g)  Removal  of  Goods  from  Premises.  —  The  landlord's  lien  is  not  lost  by  a  removal 
of  the  property  subject  thereto  from  the  demised  premises,*  even  though  in 
some  states  the  landlord  consents  to  its  removal.7  The  common-law  right  to 
distrain  is,  however,  lost  by  the  removal  of  the  property  from  the  premises,8 
and  in  some  states  this  would  appear  to  waive  the  lien.' 

(h)  Expiration  of  Term.  —  In  some  states  the  landlord's  lien  does  not  expire 
with  the  expiration  of  the  term,  but  the  property  remains  subject  thereto.10 

(i)  Delay  in  Enforcement  of  Lien.  —  The  statutes  now  generally  require  the  land- 
lord to  enforce  his  lien  within  a  certain  time  after  the  rent  accrues  or  after  the 
property  on  which  the  lien  is  claimed  has  been  removed  from  the  premises  or 
disposed  of  by  the  tenant,  and  if  the  landlord  fails  to  comply  with  such  statute 
his  lien  is  lost. 1 1 


1.  Taking  Mortgage  on  Crop.  —  Merchants, 
etc.,  Bank  v.  Meyer,  56  Ark.  499;  Franklin  i*. 
Meyer,  36  Ark.  96,  the  latter  case  holding  that 
where  a  landlord  holds  an  unrecorded  mort- 
gage for  the  rent,  he  may  still  claim  a  prefer- 
ence under  his  statutory  lien. 

2.  Taking  Mortgage  on  Chattels.  —  The  Rich- 
mond v.  Cake,  1  App.  Cas.  (D.  CO447;  Ludner 
v.  Balsley,  103  Iowa  674;  Pitkin  v.  Fletcher,  47 
Iowa  53  (mortgage  unrecorded).  See  also 
Wood  v.  Duval,  100  Iowa  724. 

3.  Taking  Note  for  Rent  —  United  States.— 
In  re  Bowne,  3  Fed.  Cas.  No.  1,741. 

Alabama.  —  Westmoreland  v.  Foster.  60  Ala. 
44S;  Stephens  v.  Adams,  93  Ala.  117. 

Iowa.  —  Farwell  v.  Grier,  38  Iowa  83. 

Mississippi.  —  Trimble  v.  Durham,  70  Miss. 
295. 

Missouri.  —  Garst  v.  Good,  50  Mo.  App.  149. 

Acceptance  of  a  draft  for  rent  is  not  a  waiver 
of  the  lien.  VVorsham  :\  McLeod,  (Miss.  1891) 
11  So.  Rep.  107. 

A  Waiver  of  Statutory  Exemptions  in  such  a 
note  is  no  waiver  of  the  lien.  Stephens  v. 
Adams,  93  Ala.  117. 

Transferring  a  Note  Taken  for  Rent,  and  paying 
the  same  upon  nonpayment  by  the  tenant,  does 
not  constitute  a  waiver  of  the  lien.  Upon 
payment  it  again  becomes  the  landlord's  prop- 
erty. Farwell  v.  Grier,  38  Iowa  83.  See  also 
German  Bank  v.  Schloth,  59  Iowa  316. 

4.  Denham  v.  Harris,  13  Ala.  465;  Cunnea 
v.  Williams,  11  111.  App.  72. 

5.  Abandonment  of  Proceedings  to  Enforce  Lien. 
—  Robinson  v.  Lehman,  72  Ala.  401;  Kern  r. 
Noble,  57  111.  App.  27;  Wetsel  v.  Mayers,  91 
111.  497.  See  also  Harrison  v.  Jenks,  23  La. 
Ann.  708. 

Releasing  an  Attachment  on  the  Crops  of  a  Sub- 
tenant who  had  paid  his  rent  to  the  original 
lessee  does  not  forfeit  the  landlord's  right  to 
enforce  his  lien  against  other  crops  raised 
upon  the  premises,  or  against  other  parties. 
Robinson  v.  Lehman,  72  Ala.  401. 


A  Tenant  Replevying  Property  Distrained  and 
Giving  a  Bond  for  the  satisfaction  of  the  judg- 
ment recovered  does  not  release  the  landlord's 
lien  on  the  property.  McEvoy  v.  Niece,  20 
.Tex.  Civ.  App.  686. 

6.  Removal  of  Property  from  Leased  Premises.  — 
Andrews  Mfg.  Co.  v.  Porter,  112  Ala.  381; 
Stone  v.  Bohm,  79  Ky.  141;  Henry  v.  Davis, 
60  Miss.  212;  Fitzgerald  v.  Fowlkes,  60  Miss. 
270;  Beaudry  v.  Rodier,  10  L.  C.  Jut.  202; 
Serrurier  v.  Lagarde.  13  L.  C.  Jur.  252. 

7.  Landlord  Consenting  to  Removal  No  Waiver. 
—  Coleman  v.  Siler,  74  Ala.  436;  Tuttle  v. 
Walker,  69  Ala.  172.  Contra  in  New  Mexico. 
Wolcott  v.  Ashenfelter,  5  N.  Mex.  442. 

See  the  wording  of  the  several  statutes. 

8.  Reed  v.  Darrow,  2  Edw.  (N.  Y.)  412.  See 
also  the  title  Distress,  vol.  9,  p.  635. 

9.  See  1  Stimson's  Am.  Stat.  Law,  §  2035. 

10.  Couch  v.  Davidson,  109  Ala.  313.  See 
also  Starr  &  Curt.  Annot.  Stat.  111.  (1896),  c.  8. 
S  31,  p.  2524,  the  various  statutes,  and  notes 
to  the  next  paragraph. 

11.  Statutes  Relating  to  Time  for  Enforcement 
of  Lien —  United  States.  —  Manhattan  Trust 
Co.  v.  Sioux  City,  etc.,  R.  Co.,  68  Fed.  Rep. 

Arkansas.  —  Valentine  v.  Hamlett,  35  Ark. 
538;  Anderson  v.  Bowles,  44  Ark.  108;  King 
v.  Blount,  37  Ark.  115. 

Iowa.  —  Nickelson  v.  Negley,  71  Iowa  546. 
Kentucky.  —  Petry  v.  Randolph,  S5  Ky.  351; 
Gedfife  v.  Shoenberger,  83  Ky.  91;  McNichols 
t.  Hopkins,  10  Ky.  L.  Rep.  874;  Davis  7. 
Ford,  10  Ky.  L.  Rep.  241;  Brown  v.  Noe,  (Ky. 
1899)  52  S.  W.  Rep.  849;  Cecil  v.  Gunther,  9 
Ky.  L.  Rep.  576;  Conner  v.  Elliott,  10  Ky.  L. 
Rep.  229. 

Louisiana.  —  Farnet  v.  Creditors,  S  La.  Ann. 
372;  Carroll  v.  Bancker,  43  La.  Ann.  1078, 
1 194;  Haralson  v.  Boyle,  22  La.  Ann.  210. 

Texas.  —  Jenkins  v.  Patton,  (Tex.  Civ.  App. 
1893)  21  S.  W.  Rep.  693;  Ewing  v.  Perry,  35 
Tex.  777;  Bourcier  v.  Edmondson.  58  Tex.  675 
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Property  Taken  into  Custody  of  Law.  —  It  has  been  held  that  where  the  property 
on  the  demised  premises  is  removed  therefrom  by  being  taken  into  the  custody 
of  the  law,  the  want  of  power  in  the  landlord  to  pursue  the  goods  for  the 
enforcement  of  his  lien  prevents  the  statutory  prescription  against  the  enforce- 
ment of  the  lien  on  the  removal  of  the  property  from  running  against  the 
landlord.1 

Fraudulent  Removal.  —  When  the  goods  of  the  tenant  are  fraudulently  removed 
from  the  demised  premises,  the  tenant  cannot  claim  that  the  landlord  has  lost 
his  lien  by  failure  to  enforce  it  within  the  statutory  time  after  their  removal.2 

(10)  Against  Whom  Lien  Will  Be  Enforced  —  Priorities — (a)  In  General.  — 
The  statutory  lien  of  the  landlord  for  rent  will  be  enforced  as  a  general  rule 
against  the  property  not  only  in  the  hands  of  the  tenant,  but  even  after  it  has 
passed  into  the  hands  of  third  persons  acquiring  an  interest  in  it  from  the 
tenant  after  the  landlord's  lien  has  attached,  and  the  lien  is  superior  to  all 
other  claims  against  the  tenant  or  other  liens  upon  the  property.3    And,  under 

Civ.  App.  1894) 


Randall  v.  Rosenthal,  (Tex 
27  S.  W.  Rep.  906. 

Utah.  —  In  re  Stone,  14  Utah  205. 

Canada.  —  La  Banque,  etc.,  v.  Marquis,  12 
Quebec  Super.  Ct.  378;  Mondelet  v.  Power,  1 
L.  C.  Jur.  276;  Levielle  v.  Couillard,  14  Rev. 
Leg.  653;  Johnston  v.  Bonner,  7  L.  C.  Rep.  80; 
Ayhvin  v.  Gilloran,  4  L.  C.  Rep.  360. 

When  Time  Begins  to  Run  —  ' '  Vacation  ' '  of 
Premises  by  Tenant.  —  Randall  v.  Rosenthal, 
(Tex.  Civ.  App.  1894)  27  S.  W.  Rep.  906. 

Death  of  Monthly  Tenant.  —  In  re  Stone,  14 
Utah  205. 

When  Each  Instalment  of  Rent  Becomes  Due. 
—  In  Kentucky  the  lien  must  be  asserted  within 
ninety  days  after  such  date.  Gedge  v.  Schoen- 
berger,  83  Ky.  91.  See  also  Cecil  v.  Gunther, 
9  Ky.  L.  Rep.  576. 

Termination  of  Lease  by  Forfeiture  for  Non- 
payment of  Rent.  —  In  Iowa  the  lien  must  be 
asserted  within  six  months  thereafier-.  Man- 
hattan Trust  Co.  v.  Sioux  City,  etc.,  R.  Co.,  68 
Fed.  Rep.  72,  construing  Code  Iowa  1897,  §  2992 
Interruption  of  Running  of  Limitation.  —  In 
Edwards  v.  Cottrell,  43  Iowa  194,  the  assertion 
by  the  landlord  of  the  lien  in  a  replevin  suit 
was  held  to  be  a  sufficient  assertion  of  the  lien 
to  prevent  its  bar  by  the  statute. 

The  Issuance  of  a  Distress  Warrant  slops  the 
running  of  the  limitation.  Taylor  v.  Felder, 
5  T;x.  Civ.  App.  417. 

The  Landlord  Cannot,  Even  by  Express  Agree- 
ment, Extend  His  Lien  on  the  effects  of  third 
persons,  after  their  removal,  beyond  the  statu- 
tory time  allowed  for  its  enforcement.  Hearn 
v.  Vezin-a,  6  Quebec  93. 

1.  Property  Taken  into  Custody  of  Law.  — 
Holdane  v.  Sumner,  15  Wall  (U.  S.)  600;  Gib- 
son v.  Gautier,  1  Mackey  (D.  C.)  35;  Bright  v. 
Buhr,  11  Ky.  L.  Rep.  579. 

Property  Taken  by  Sheriff  on  Execution.  —  Rob- 
inson v.  Staples,  5  La.  Ann.  712. 

Removal  by  Curator.  —  Robinson  v.  M'Cay,  8 
Mart.  N.  S.  (La.)  106. 

Syndic  or  Assignee  of  Bankrupt  Tenant.  —  Hol- 
dane v.  Sumner,  15  Wall.  (U.  S.)  601  (announc- 
ing rule  in  Louisiana). 

Removal  before  assignment  will  not  prevent 
the  running  of  the  prescription.  Farnet  v. 
Creditors,  8  La.  Ann.  372. 

Removal  by  Assignee  lor  Benefit  of  Creditors.  — 
Loth  v.  Carty,  85  Ky.  591  (fifteen-day  limita- 


tion does  not  apply  to  such  removal). 


343 


2.  Fraudulent  Removal  by  Tenant.  —  Hart  v. 
Lachapelle,  12  Quebec  Super.  Ct.  428. 

3.  Superiority  of  Landlord's  Lien  —  United 
States.  —  Fowler  v.  Rapley,  15  Wall.  (U.  S.) 
328;  Beall  v.  White,  94  U.  S.  382. 

Alabama.  —  Scaife  v.  Stovall,  67  Ala.  237; 
Barnett  v.  Warren,  82  Ala.  557;  Foster  v. 
Goodwin,  82  Ala.  384;  Waite  z.  Corbin,  109 
Ala.  154;  Andrews  Mfg.  Co.  v.  Porter,  112  Ala. 
381. 

Arkansas.  —  Upham  v.  Dodd,  24  Ark.  545; 
Dickenson  v.  Harris,  48  Ark.  355. 

Colorado.  —  Albers  v.  Turley,  10  Colo.  App. 
450. 

District  of  Columbia.  —  Wailach  v.  Chesley, 
2  Mackey  (D.  C.)  209;  Gibson  v.  Gautier,  1 
Mackey  (D.  C.)  35. 

Georgia.  —  Toler  v.  Seabrook,  39  Ga.  14; 
Harrison  v.  Guill,  46  Ga.  427;  Alston  v.  Wil- 
son, 64  Ga.  482. 

Iowa.  —  Richardson  v.  Peterson,  58  Iowa  724. 

Kentucky.  —  Slack  v.  Koon,  (Ky.  1897)  39  S. 
W.  Rep.  26;  Stone  v.  Bohm,  79  Ky.  141. 

Louisiana.  —  Gleason  v.  Sheriff,  20  La.  Ann. 
266;  Davis  v.  Thomas,  23  La.  Ann.  340. 

Maine.  —  Union  Water-Power  Co.  v.  Chabot, 
93  Me.  339. 

Mississippi.  —  Storm  v.  Green,  51  Miss.  103; 
Hollingsworih  v.  Hill,  69  Miss.  73. 

North  Carolina. — Ford  v.  Green,  121  N.  Car. 
70. 

Tennessee.  —  Bryan  v.  Buckholder,  8  Humph. 
(Tenn.)  561. 

Texas.  —  Weir  v.  Brooks,  17  Tex.  63S;  Block 
v.  Latham,  63  Tex.  414;  Livingstone  v.  Wright, 
68  Tex.  706. 

West  Virginia.  —  Anderson  v.  Henry,  45  W. 
Va.  319. 

Canada.  —  Lyman  v.  McDiarmid,  6  Montreal 
Leg.  N.  162. 
See  also  the  title  CRors,  vol.  8,  p.  329. 
The  Claim  of  One  Who  Cultivated  the  Land 
with  the  Tenant  on  Shares,  under  an  agreenient 
that  all  the  cotton  raised  should  be  his,  is  in- 
ferior to  the  landlord's  lien  on  the  crop.  Alston 
v.  Wilson,  64  Ga.  482. 

The  Seller's  Claim  for  Unpaid  Purchase  Money 
of  chattels  soid  to  the  tenant  is  inferior  to 
the  landlord's  lien.  Gale's  Succession,  21  La. 
Ann.  487;  Dennistoun  v.  Malard,  2  La.  Ann. 
14.     Compare  Smith  v.  Rlois,  8  La.  Ann.  10. 

A  Merchant's  Lien  for  Advances  is  inferior  to 
the  landlord's  lien.    Brown  v.  Hamil,  76  Ala. 
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some  statutes,  the  lien  will  be  enforced  not  only  for  the  rent  accrued  at  the 
time  when  the  third  person  acquired  the  property  from  the  tenant,  but  also  for 
the  rent  to  accrue  for  the  entire  term.1 

illustrations  of  Doctrine.  —  Thus  the  lien  on  chattels  will  be  enforced  against 
persons  taking  a  mortgage  or  trust  deed  upon  the  property  after  it  has  been 
placed  on  the  premises,  and  the  lien  on  the  crop  is  enforceable  against  a  mort- 
gagee of  the  crop,a  assignees  in  bankruptcy  or  insolvency  or  for  the  benefit 
of  creditors,3  receivers,"1  attaching  creditors,5  and  judgment  or  execution 
creditors.0 

(b)  Purchasers  with  Notice.  —  The  landlord's  lien  will  be  enforced  against  the 


506;  Smith  Fouche,  55  Ga.  121 ;  Carroll  v. 
Bancker,  43  La.  Ann.  1078,  1194;  Spruill  v. 
Arrington,  109  N.  Car.  192  [distinguishing  Kil- 
lebrew  v.  Hines,  104  N.  Car.  182,  17  Am.  St. 
Rep.  672];  Crinkley  v.  Egerton,  113  N.  Car. 
444;  Ballard  v.  Johnson,  114  N.  Car.  141.  See 
also  Pous  v.  Block,  (C.  C.  A.)  69  Fed.  Rep.  62. 

Lien  for  Taxes  in  West  Virginia  is  superior  to 
the  landlord's  lien  for  rent.  Bartlett  v.  Loundes, 
34  W.  Va.  493. 

Lien  for  Ginning  and  Bailing  Cotton  in  Mis- 
sissippi is  held  superior  to  the  landlord's  lien 
for  rent.    Duncan  v.  Jayne,  76  Miss.  133. 

An  Executor  or  Administrator  holds  the  prop- 
erty subject  to  the  lien.  Wilcox  v.  Alexander, 
(Tex.  Civ.  App.  1895)  32  S.  W.  Rep.  561.  See 
also  supra,  this  section,  Waiver  and  Loss  of 
Lien  —  General. 

1.  Lien  for  Rent  for  Entire  Term.  —  Scott  v. 
Renfro,  106  Ala.  611;  Rogers  v.  Grigg,  (Tex. 
Civ.  App.  1895)  29  S.  W.  Rep.  654. 

2.  Mortgagees  —  United  States.  —  Beall  v. 
White,  94  U.  S.  382;  Webb  v.  Sharp,  13  Wall. 
(U.  S.)  14. 

Alabama.  —  Leslie  v.  Hinson,  83  Ala.  266; 
Kyle  v.  Swem,  99  Ala.  573;  Seisel  v.  Folmar, 
103  Ala.  491;  Andrews  Mfg.  Co.  v.  Porter,  112 
Ala.  381;  Dovvling  v.  Wall,  114  Ala.  5S;  Beall 
v.  Folmar,  122  Ala.  414. 

Arkansas.  —  Smith  v.  Meyer,  25  Ark.  609; 
Tomlinson  v.  Greenfield,  31  Ark.  557;  Lambeth 
v.  Ponder,  33  Ark.  707;  Watson  ,\  Johnson,  33 
Ark.  737;  Buck  v.  Lee,  36  Ark.  525;  Meyer  v. 
Bloom,  37  Ark.  43 ;  Lemay  7,  Johnson,  35  Ark. 
225;  Roth  v.  Williams,  45  Ark.  447. 

District  of  Columbia.  —  White  v.  Freedman's 
Bank,  1  MacArlhur  (D.  C.)  509;  Hechtman  v. 
Sharp,  3  MacArthur  (D.  C.)  90;  Bryan  v.  San- 
derson, 3  MacArthur  (D.  C.)  431. 

Kentucky.  —  Cecil  v.  Gunther,  9  Ky.  L.  Rep. 
576;  English  v.  Duncan,  14  Bush  (Ky.)  377. 

Mississippi .  —  Strauss  v.  Baley,  58  Miss.  131 ; 
Roberts  v.  Sims,  64  Miss.  597;  Abernethy  v. 
Green,  (Miss.  1S91)  11  So.  Rep.  186. 

Texas. — Chapman  v.  McLemore,  68  Tex. 
614;  McGee  v.  Fitzer,  37  Tex.  27;  Rogers 
Grigg,  (Tex.  Civ.  App.  1895)  29  S.  W.  Rep.  654. 

West  Virginia.  —  Anderson  v.  Henry,  45  VV. 
Va.  319;  Bartlett  v.  Lojndes,  34  W.  Va.  493. 

Mortgage  to  Secure  Advances  to  Tenant.  — 
Smith  v.  Meyer,  25  Ark.  6op. 

Duty  of  Landlord  to  Junior  Mortgagee  of  Crop. 
—  A  landlord  must  refrain  from  active  injury 
to  a  junior  lienor  upon  the  crop,  but  he  is  un- 
der no  obligation  to  collect  the  latter's  debt,  or 
to  husband  the  crop  to  pay  both  debts.  If 
part  is  dissipated  by  the  tenant,  he  may  take 
the  residue  for  his  runt.  Hammond  v.  Harper, 
39  Ark.  248. 


Property  Sold  for  Taxes  —  Subrogation  to  Tax 
Lien.  —  Where  property  on  the  leased  piemisc? 
was  sold  for  taxes,  and  purchased  by  the 
lessee,  and  a  third  person  advanced  to  the 
lessee  the  money  to  pay  therefor,  taking  a 
chattel  mortgage  on  the  property,  it  was  held 
that  such  third  person  was  not  subrogated  to 
the  tax  lien  so  as  to  give  lo  his  mortgage  pii- 
ority  over  the  landlord's  lien  for  rent.  Bart- 
lett v.  Loundes,  34  W.  Va.  493. 

3.  Assignees  in  Bankruptcy  or  Insolvency  or  for 
Benefit  of  Creditors.  —  In  re  Bowne,  3  Fed.  Cas. 
No.  r,74i,  In  re  Wynne,  Chase  (U.  S.)  227,  30 
Fed.  Cas.  No.  18,117;  McKleroy  v.  Canterf,  95 
Ala.  295;  Fox  v.  Jones,  26  Fla.  276;  Loth  v. 
Carty,  85  Ky.  591;  Paine  v.  Aberdeen  Hotel 
Co.,  60  Miss.  360;  Rosenberg  v.  Shaper,  51 
Tex.  134.  See  also  the  titles  Assignments  for 
the  Benefit  of  Creditors,  vol.  3,  p.  99;  In- 
solvency and  Bankruptcy,  vol.  16,  p.  693, 
note. 

4.  Receivers.  —  Gilbert  v.  Greenbaum,  56 
Iowa  211;  Lane  v.  Washington  Hotel  Co.,  190 
Pa.  Si.  230.    See  also  the  title  Receivers. 

5.  Attaching  Creditors  —  Arkansas.  —  Sevier 
v.  Shaw,  25  Ark.  417;  Adams  v.  Hobbs,  27 
Ark.  1. . 

Georgia.  —  Hopkins  v.  Pedrick,  75  Ga.  706. 
Illinois.  —  Mead  v.  Thompson,  78  111.  62. 
Iowa.  —  Atkins    v.    Womeldorf,    53  Iowa 
150. 

Kentucky.  — Williams  v.  Wood,  2  Met  (Ky.) 
43.     Compare  Stone  v.  Bohm,  79  Ky.  141. 

Missouri. — Sanders  v.  Ohlhausen,  51  Mo. 
163. 

Texas.  —  Meyer  v.  Oliver,  61  Tex.  584. 
See  also  the  title  Attachments,  vol.  3,  p. 
229. 

Garnishing  Creditors.  —  Bergman  v.  Guthrie, 
89  Iowa  290. 

The  Purchaser  at  an  Attachment  Sale  takes  sub- 
ject to  the  landlord's  lien.  Meyer  v.  Oliver,  61 
Tex.  584. 

6.  Judgment  and  Execution  Creditors  —  District 
op  Columbia.  —  Gibson  r.  Gautier,  I  Mackev 
(D.  C.)  35. 

Georgia.  —  Durdin  v.  Hill,  75  Ga.  228,  58 
Am.  Rep.  467;  Colclough  v.  Mathis,  79  Ga. 
39*-  . 

Illinois.  —  Miles  v.  James,  36  111.  399;  Wetsel 
7'.  Mayers,  91  111.  497;  Travers  v.  Cook,  42  III. 
App.  580. 

Louisiana.  —  Robb  v.  Wagner,  5  La.  Anr.. 
in;  Robinson  v.  Staples,  5  La.  Ann.  712; 
Harmon  v.  Juge,  6  La.  Ann.  768. 

Mississippi.  —  Okolona  Sav.  Inst.  r.  Trice. 

60  Miss.  262, 

Texas.  — Ghio  v.  Shutt,  78  Tex.  375;  Wilkes 
v.  Adler,  68  Tex.  689. 
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property  in  the  hands  of  purchasers  with  notice  of  the  lien.1  This  notice  may 
be  constructive  as  well  as  actual;  notice  of  facts  which  ought  to  put  the 
purchaser  upon  inquiry  is  good  notice  of  whatever  the  inquiry  would  have 
disclosed.3  Thus,  notice  to  a  purchaser  from  the  tenant  that  the  crops  were 
raised  on  leased  premises  is  notice  of  the  landlord's  lien  thereon.3 

(e)  Bona  Fide  Purchasers  Without  Notice.  — ■  In  some  cases  the  lien  has  been 
enforced  even  against  a  purchaser  of  the  property  for  value  without  notice  of 
the  lien,4  though  in  other  cases  the  courts  have  afforded  protection  to  bona 
fide  purchasers,5  and  in  other  jurisdictions  the  statutes  expressly  protect  pur- 
chasers without  notice.6    Even  in  the  absence  of  any  statutory  provision  a 


—  Alabama.  —  Hus- 
Boggs  v.  Price,  64 


1.  Purchasers  with  Notice 

sey  v.  Peebles,  53  Ala.  432: 
Ala.  514. 

Arkansas.  — V  olmer  v.  Wharton,  34  Ark.  691. 

Georgia.  —  Benson  v.  Gottheimer,  75  Ga.  642; 
Soluble  Pac.  Guano  Co.  v.  Harris,  78  Ga.  20; 
Saulsbury  v.  McKellar,  59  Ga.  301. 

Illinois.  —  Watt  v.  Scofield,  76  111.  261;  Pretty- 
man  v.  Unland,  77  111.  206;  Hunter  v.  Whit- 
field, 89  111.  229. 

Kansas. — •  Neifert  v.  Ames,  26  Kan.  515; 
Aikins  v.  Stadell,  9  Kan.  App.  298. 

Mississippi.  —  Dunn  v.  Kelly,  57  Miss.  825 ; 
Cooper  v.  Baker,  54  Miss.  637. 

2.  Notice  of  Facts  Which  Ought  to  Put  Purchaser 
on  Inquiry  —  Alabama.  — Boggs  v.  Price,  64 
Ala.  514;  Foxvvorth  v.  Brown,  114  Ala.  299; 
Manasses  v.  Dent,  89  Ala.  565. 

Arkansas. — Merchants',  etc.,  Bank  v.  Meyer, 
56  Ark.  499. 

Illinois.  —  Watt  v.  Scofield,  76  111.  261 ;  Carter 
v.  Andrews,  56  111.  App.  646. 

Kansas.  — Scully  v.  Porter,  57  Kan.  322. 

Kentucky.  —  Kriel  v.  Stoll,  10  Ky.  L.  Rep. 
195- 

Missouri.  — ■  Toney  v.  Goodley,  57  Mo.  App. 
235- 

The  Purchaser  of  Property  Situated  on  the  Leased 
Premises  has  constructive  notice  of  the  land- 
lord's lien.  Lehman  v.  Stone,  4  Tex.  App. 
Civ.  Cas.,  §  121.  See  also  Scully  v.  Porter,  57 
Kan.  322;  Salina  State  Bank  v.  Burr,  7  Kan. 
App.  197- 

3.  Notice  that  Crops  Were  Raised  on  Leased 
Premises.  —  Lomax  v.  Le  Grand.  60  Ala.  537; 
Atkinson  v.  James,  96  Ala.  214;  Aderhold  v. 
Blumenthal,  95  Ala.  66;  Weil  v.  McWhorter, 
94  Ala.  540;  Kelly  -j.  Eyster,  102  Ala.  325; 
Watt  v.  Scofield,  76  111.  261;  Prettyman  v.  Un- 
land, 77  III.  206;  Hunter  v.  Whitfield,  89  111. 
229;  Reinhardt  v.  Blanchard,  78  111.  App.  26; 
White  v.  McAllister,  67  Mo.  App.  314. 

In  Toney  v.  Goodley,  57  Mo.  App.  235,  how- 
ever, it  was  held  that  a  vendee  with  knowledge 
that  his  vendor  was  not  a  landowner  and  that^ 
he  lived  on  rented  premises,  but  without 
notice  that  the  products  in  controversy  were 
grown  upon  rented  premises,  has  not  sufficient 
knowledge  to  put  him  upon  inquiry. 

4.  Purchasers  Without  Notice  Not  Protected  — 
Illinois.  —  Finney  v.  Harding,  32  111.  App.  98, 
reversed  136  111.  573,  as  to  remedy  against  pur- 
chaser. Compare  Howe  v.  Clark,  23  111.  App. 
145;  Brownell  v.  Twyman,  68  111.  App.  67. 

Indiana.  — Kennard  v.  Harvey,  80  Ind.  37; 
Shelby  v.  Moore,  22  Ind.  App.  371;  Campbell 
v.  Bowen,  22  Ind.  App.  562. 

Iowa.  —  Richardson  v.  Petersen,  58  Iowa  72.4 ; 
Holden  v.  Cox,  60  Iowa  449;  Grant  v.  Whit- 
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well,  9  Iowa  152;  Nickelson  v.  Negley,  71  Iowa 
546;  Blake  v.  Counselman,  95  Iowa  219; 
Frorer  v.  Hammer,  99  Iowa  48;  Evans  v. 
Collins.  94  Iowa  432;  Hays  v.  Berry,  104 
Iowa  455.  Compare  Nesbitt  v.  Bartlett,  14 
Iowa  485. 

Mississippi .  —  Newman  v.  Greenville  Bank. 
66  Miss.  323;  Eason  v.  Johnson,  69  Miss.  371; 
Warren  v.  Jones,  70  Miss.  202. 

North  Carolina.  —  Belcher  v.  Grimsley,  88 
N.  Car.  88;  Ledbetter  v.  Quick,  90  N.  Car.  276. 

Tennessee.  —  Richaidson  v.  Blakemore,  11 
Lea  (Tenn.)  290;  Davis  v.  Wilson,  86  Tenn. 
519;  Phillips  v.  Maxwell,  1  Baxt.  (Tenn.)  25. 
See,  however,  Miller  v.  White,  6  "Verg.  (Tenn.) 
269,  wherein  a  purchaser  of  a  warehouse  cot- 
ton receipt  was  held  entitled  to  protection  from 
landlord's  lien. 

Texas.  —  Mathews  v.  Burke,  32  Tex.  419; 
York  v.  Carlisle,  19  Tex.  Civ.  App.  269;  Wal- 
hoefer  v.  Hobgood,  19  Tex.  Civ.  App.  629. 

5.  Purchasers  Without  Notice  Protected  —  Dis- 
trict of  Columbia.  —  See  Webb  v.  Sharp,  13 
Wall.  (U.  S.)  14. 

Georgia. — Thornton  v.  Carver,  80  Ga.  397; 
Lancaster  v.  Whiteside,  108  Ga.  801.  See  also 
Worrill  v.  Barnes,  57  Ga.  454. 

Kansas.  —  Scully  v.  Porter,  3  Kan.  App.  493, 
reversed  57  Kan.  322,  on  ground  of  constructive 
notice  of  lien. 

Kentucky.  —  Monarch  v.  Dean,  3  Ky.  L. 
Rep.  757;  Stone  v.  Bohm,  79  Ky.  141.  See 
also  Harnett  v.  Nichols,  5  Ky.  L.  Rep.  692. 

Missouii.  — Toney  v.  Goodley,  57  Mo.  App. 
235;  Matthews  v.  Nation,  69  Mo.  App.  327. 

A  Factor  Advancing  on  a  Consignment  of  a  Crop, 
without  notice  of  landlord's  lien,  will  be  pro 
tected.  Clark  v.  Dobbins,  52  Ga.  656.  See 
also  the  title  Factors  or  Commission  Mer- 
chants, vol.  12,  p.  689,  note  1. 

6.  Hussey  v.  Peebles,  53  Ala.  432;  Puckett 
v.  Reed,  31  Ark.  131;  Bledsoe  v.  Mitchell,  52 
Ark.  158.  See  also  Kennon  v.  Wright,  70  Ala. 
434- 

Code  Ala.  1S76,  §  4353  (Crim.  Code  1896, 
§  4757),  punishing  the  tenant's  fraudulent  te 
moval  of  property  subject  to  the  landloid's  lien, 
does  not  prevent  a  bona  fide  purchaser  from 
acquiring  a  good  title.  Scaife  v.  Stovall,  67 
Ala.  237. 

Taking  the  Property  for  an  Antecedent  Debt 

will  not  constitute  the  creditor  a  bona  fide  pur- 
chaser. Weil  v.  McWhorter,  94  Ala.  540.  See 
also  Scott  v.  Renfro,  106  Ala.  611,  and  the 
title  Purchasers  for  Value  and  Without 
Notice. 

An  Execution  Creditor  levying  on  crops  after 
their  removal  from  the  leased  premises  and 
without  notice  of  the  landlord's  lien  was  held 
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purchaser  without  notice  will  be  protected  when  the  landlord  consented  to 
the  removal  and  sale  of  the  property  by  the  tenant.1 

(d)  Purchasers  of  Property  Kept  by  Tenant  for  Sale.  —  When  the  stock  of  goods  of  a 
merchant  in  leased  premises  is  subject  to  a  landlord's  lien  for  rent,  the  lien 
will  not  be  enforced  as  against  a  purchaser  of  such  goods  in  the  ordinary 
course  of  business. *  The  lien  of  the  landlord  in  such  a  case  is  upon  the  stock 
en  masse,  and  not  in  detail.3  A  sale  of  such  goods  en  masse  is  not  a  sale  in 
the  ordinary  course  of  business  so  as  to  enable  the  purchaser  to  take  free  of 
the  landlord's  lien.'1 

(e)  Incumbrances  Prior  to  Attachment  of  Landlord's  Lien.  —  Where  the  lien  of  the 
landlord  extends  only  to  the  property  of  the  tenant,  his  lien  upon  chattels 
brought  upon  the  demised  premises  is,  of  course,  subject  to  prior  incumbrances 
upon  the  chattels,  as  by  mortgage  which  attached  before  the  chattels  were 
brought  upon  the  premises  so  as  to  become  subject  to  the  landlord's  lien.5 

Conveyance  and  Lease  After  Mortgage.  —  When  a  mortgage  upon  the  crop  of  a 
certain  year  is  executed  by  the  owner  of  the  land,  and  the  land  is  afterwards 
conveyed  by  the  mortgagor  and  a  lease  of  it  taken  by  him,  the  mortgage  has 
priority  over  the  landlord's  lien.6 

Renewing  Lease.  —  Mortgages  of  property  on  demised  premises  subject  to  the 
landlord's  lien  for  the  rent  of  the  term  then  granted  have  preference  over  the 
landlord's  lien  for  the  rent  of  a  term  subsequently  granted.7 

Renewing  Mortgage.  —  When  a  mortgage  having  precedence  over  the  land- 
lord's lien  is  destroyed  and  a  new  mortgage  is  given,  the  second  mortgage,  it 
seems,  takes  effect  from  its  date  only,  and  the  landlord's  lien  regains  priority.** 


entitled  to  protection  in  Governor  v.  Davis,  20 
Ala.  366. 

1.  Sale  by  Tenant  with  Consent  of  Landlord.  — 

May  v.  McGaughey,  60  Ark.  357;  Biownell 
Twyman,  68  111.  App.  67;  Faith  v.  Taylor,  69 
III.  App.  419;  Cohn  v.  Smith,  64  Miss.  8r6; 
Griffith  v.  Gillum,  31  Mo.  App.  33;  Fulkerson 
v.  Lynn,  64  Mo.  App.  649;  White  v.  McAllister. 
67  Mo.  App.  314.  See  supra,  this  section, 
IVaiver  and  Loss  of  Lien  —  Estoppel. 

2.  Merchandise  Kept  for  Sale.  —  Fowler  v. 
Rapley,  15  Wall.  (U.  S.)  328;  Beall  v.  White, 
94  U.  S.  382;  Webb  v.  Sharp,  13  Wall.  (U.  S.) 
15;  Grant  v.  Whitivell,  9  Iowa  153;  Doane  v. 
Garretson,  24  Iowa  352;  Gilbert  v.  Greenbaum, 
56  Iowa  211;  Nesbitt  v.  Bartlett,  14  Iowa  485; 
Thompson  v.  Anderson,  86  Iowa  703.  See 
also  Richardson  v.  Petersen,  58  Iowa  724. 

Cattle  Kept  by  Tenant  for  Sale.  —  A  purchaser 
takes  free  of  landlord's  lien.  Thompson  v. 
Anderson,  86  Iowa  703. 

3.  Grant  v.  Whitwell,  9  Iowa  152. 

4.  Sale  en  Masse.  —  Fowler  v.  Rapley,  15 
Wall.  (U.  S.)  328;  Marsalis  v.  Pitman,  68  Tex. 
624. 

5.  Incumbrancers  Prior  to  Attachment  of  Land- 
lord's Lien  —  Alabama.  —  Bingham  v.  Vande- 
grift,  93  Ala.  283. 

District  of  Columbia.  — Johnson  v.  Douglass, 
2  Mackey  (D.  C.)  36. 

Georgia.  —  Ketchum  v.  Pace,  44  Ga.  654. 

Lowa.  —  Grey  v.  Hudson,  5  Iowa  554;  Jar- 
chow  v.  Pickens,  51  Iowa  3S1;  Rand  v.  Barrett, 
66  Iowa  73T;  Thorpe  v.  Fowler,  57  Iowa  541; 
Perry  v.  Waggoner,  68  Iowa  403. 

A'entucky.  —  Lyons  v.  Deppen,  90  Ky.  305; 
Wright  v.  Rothschild,  13  Ky.  L.  Rep.  336; 
Fisher  v.  Kollerts,  16  B.  Mon.  (Ky.)  406. 

Compare  Ford  v.  Clewell,  9  Houst.  (Del  )  179, 
wherein  it  was  held  that  the  landlord's  lien 
created  by  Rev.  Code  Del.,  c.  120,  §  60,  was 


superior  to  a  chatle!  mortgage  executed  be- 
fore the  goods  were  taken  upon  the  demised 
premises. 

Antedating  a  Lease  by  collusion  between  land- 
lord and  tenant  does  not  affect  the  priority  of 
a  deed  of  trust  previously  executed  upon  the 
tenant's  property.  Grey  v.  Hudson,  5  Iowa  5:4. 

Notice  to  Mortgagee  that  the  Property  Is  to  Be 
Used  on  the  Leased  Premises  will  not  give  to  the 
landlord's  lien  priority  over  the  mortgage, 
duly  recorded.  larchow  v.  Pickens,  51  Iowa 
381. 

Subrogation. —  In  McCain  v.  Bradford,  13 
Ky.  L.  Rep.  333,  a  later  mortgagee  was  subro- 
gated to  rights  of  a  prior  mortgagee  as  against 
the  intervening  lien  of  the  landlord. 

Unrecorded  Mortgage  Held  Inferior  to  Land- 
lord's Lien.  —  Berkey,  etc.,  Furniture  Co.  v. 
Sherman  Hotel  Co.,  81  Tex.  r 35. 

6.  Luce  v.  Moorehead,  73  Iowa  498,  5  Am. 
St.  Rep.  695. 

A  Vendee  in  Possession,  after  mortgaging  his 
crop,  cannot  become  tenant  to  his  vendor  so  as 
to  give  to  the  vendor  a  landlord's  lien  supeiior 
to  the  lien  of  the  mortgage.  Wilczinski  v. 
Lick,  68  Miss.  596. 

7.  Renewing  Lease. —  White  v.  Freedman's 
"Bank,   1  MacArlhur  (D.  C.)  509;  Lyons  v. 

Deppen,  90  Ky.  305;  Upper  Appomattox  Co. 
v.  Hamilton,  83  Va.  319.  See  also  Bracken- 
rid-je      Millan,  81  Tex.  17. 

Renewal  by  Holding  Over. —  Richmond  v. 
Duesberry,  27  Gratt.  (Va.)  210. 

Where  a  Mortgage  Was  Made  After  a  Lease,  and 
the  Lease  Was  Surrendered  and  a  New  Lease  Given 
by  the  landlord  before  the  end  of  the  term 
without  knowledge  of  the  mortgage,  his  lien 
was  held  superior  to  the  mortgage  for  the  un- 
expired term  of  the  original  lease.  Rollins  v. 
Proctor,  56  Iowa  326. 

8.  Renewing  Mortgage. —  Hechtnian  v.  Sharp, 
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Property  Mortgaged  and  Placed  on  Premises  After  Lease  Thereof.  —  A  mortgage  given 

by  the  tenant  after  the  beginning  of  the  term  of  a  lease  upon  chattels  not  on 
the  demised  premises,  but  subsequently  acquired  and  placed  thereon,  is  sub- 
ordinate to  the  landlord's  lien.1 

(f)  Property  Shipped  Out  of  State.  —  When  the  property  upon  which  the  land- 
lord's lien  attaches  is  shipped  out  of  the  state,  the  lien  is  lost,2  since  the  laws 
of  the  state  have  no  extraterritorial  force.3 

(g)  Necessity  for  First  Pursuing  Property  Ketained  by  Tenant.  —  Though  the  landlord 
may  proceed  directly  against  property  in  the  hands  of  a  third  person  acquiring 
it  from  the  tenant  subject  to  the  landlord's  lien,  without  first  pursuing  other 
property  subject  to  the  lien  retained  by  the  tenant,  still  if  the  landlord  actually 
levies  upon  the  property  retained  by  the  tenant  he  is  bound  as  against  such 
third  person  to  see  that'  it  is  properly  applied  to  the  satisfaction  of  his  claim 
for  rent,  before  he  can  enforce  satisfaction  out  of  the  property  conveyed  by 
the  tenant;4  and  one  removing  from  the  premises  property  subject  to  the 
landlord's  lien  cannot  justify  such  removal  by  showing  that  there  still  remained 
on  the  premises  sufficient  property  to  satisfy  the  landlord's  claim  for  rent.5 

(h)  Tenant's  Right  of  Sale  Subject  to  Lien.  —  The  tenant  has,  of  course,  the  right 
to  sell  property  upon  which  the  landlord  has  a  lien,  subject  to  such  lien.6 

(i)  Burden  of  Proof  as  to  Existence  of  Lien.  — ■  When  the  landlord  seeks  to  enforce 
a  lien  on  property  in  the  hands  of  a  third  person,  the  burden  is  upon  the  land- 
lord to  prove  all  facts  necessary  for  the  existence. of  his  lien.T 

(il)  Enforcement  and  Protection  of  Lien  —  (a)  In  General.  —  As  a  general 
rule  the  lien  of  the  landlord  must  be  enforced  by  process  of  law,  and  the  land- 
lord is  not  authorized  to  seize  and  appropriate  the  property  subject  to  the  lien 
without  legal  process.8  Even  the  consent  of  the  tenant  will  not  authorize  the 
landlord,  without  legal  process,  to  appropriate  to  the  satisfaction  of  his  lien 
property  subject  to  the  lien  in  which  third  persons  have  acquired  interests.9 

When  the  Tenant  Abandons  the  Crop  the  landlord  may  gather  it  and  retain  out  of 
it  his  rent  and  the  expenses  of  preserving  the  crop.10 

Lien  Not  Enforceable  in  Action  for  Rent  and  Other  Claims.  —  The  lien  cannot  be  enforced 
in  an  action  for  one  entire  demand  which  consists  partly  of  rent  and  partly  of 
other  claims  against  the  tenant.11 

3  MacArthur  (D.  C.)  90,  which  was  the  case  of  4.  Necessity  for  Pursuing  Property  Retained  by 
a  deed  of  trust.  Tenant.  —  Taylor  v.  Felder,  5  Tex.  Civ.  App. 

1.  Beall  v.  White,  94  U.  S.  382,  decided  417;  Wilkes  v.  Adler,  68  Tex.  689;  Needham 
under  the  statutes  of  ihe  District  of  Columbia.       Piano,  etc.,  Co.       Hollingsworth,  (Tex.  Civ. 

2.  Lien  Lost  by  Removal  of  Property.  —  Chism     App.  1S97)  40  S.  W.  Rep.  750. 

v.  Thomson,  73  Miss.  410;  Millsaps  v.  Tale,         5.  Wilkes  r.  Adler,  68  Tex.  689. 
75  Miss.  150.    '  6.  Davis  v.  Goldberg,  75  Tex.  48. 

Notice  or  Want  of  Notice  of  the  existence  of  7.  Burden  of  Proof  as  to  Existence  of  Lien.  — 
the  lien  on  the  part  of  the  foreign  claimant  is  Saulsbury  v.  McKellar,  55  Ga.  322;  Sargent  v. 
held  not  to  affect  the  case.  Millsaps  v.  Tate,  Farrer,  2  Ky.  L.  Rep.  212;  Beck  v.  Wisely,  52 
75  Miss.  150.  Mo.  App.  242.     Compare  Cocke  v.  Maynard, 

Compare  Atkinson  v.  James,  96  Ala.  214,  (Miss.  1895)  16  So.  Rep.  908. 
where  a  landlord's  statutory  lien  for  advances  8.  Lien  Must  Be  Enforced  by  Process  of  Law.  — 
and  rent  in  Alabama  was  held  superior  to  a  Folmar  v.  Copeland,  57  Ala.  588;  Buck  v.  Lee, 
mortgage  on  the  same  property  executed  to  36  Ark.  525;  Almand  v.  Scott,  80  Ga.  95,  12 
citizens  of  Georgia,  although  the  property  had  Am.  St.  Rep.  241;  Gagnon  v.  Hayes,  15  L.  C. 
been  delivered  in  Georgia  to  the  mortgagees,  Rep.  170.  See  also  Jones  v.  Horn,  51  Ark. 
who  were  held  liable  to  a  statutory  action  in  19,  14  Am.  St.  Rep.  17;  Knox  v.  Hunt, 
Alabama  for  removing  and  selling  the  cotton  18  Mo.  243;  Sanders  v.  Ohlhausen,  5)  Mo. 
against  which  the  lien  existed.  163.    See  also  infra,  this  subdivision,  (^)  aa. 

3.  Statutory  Lien  No  Extraterritorial  Force.—     In  General. 

Walworth  v.  Harris,  129  U.  S.  355:  Millsaps  v.  9.  Duncan  v.  Clark,  96  Ga.  263;  Lightner  v. 
Tate,  75  Miss.  150.  See  also  the  title  Foreign  Brannon,  99  Ga.  606;  Bowers  v.  Davis,  79  111. 
Laws,  vol.  13,  p.  1054.  App.  347. 

Liens  Considered  Inferior  to  Claims  Innocently  10.  Fry  v.  Ford,  38  Ark.  246.  See  also.Secrcst 
Acquired  under  Local  Laws. — Walworth  v.  v.  Stivers,  35  Iowa  580;  Hall  v.  Shannon,  19 
Harris,  129  U.  S.  355.  Mo.  401. 

See  also  the  title  Private  Internation  al  11.  Riley  v.  Rcnick  Milling  Co,,  44  Mo.  App. 
Law.  5I(> 
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(b)  Enforcement  by  Attachment.  —  In  a  number  of  jurisdictions  the  statutes  pro- 
vide for  the  enforcement  of  the  landlord's  lien  by  attachment  proceedings.1 

Exclusiveness  of  Remedy  by  Attachment.  —  Under  some  statutes  the  statutory 
remedy  by  attachment  is  considered  the  exclusive  remedy  at  law  for  the 
enforcement  of  the  landlord's  lien,2  while  under  other  statutes  the  remedy  by 
attachment  is  considered  as  permissive  merely,  and  the  lien  may  be  enforced, 
as  any  other  lien  given  by  law,  in  equity.3 

Affidavit,  Grounds  for  Attachment,  etc.  —  The  questions  with  regard  to  when  the 
attachment  may  issue,  the  affidavit,  bond,  etc.,  therefor,  will  be  treated  later.'1 

(c)  Enforcement  by  Distress.  — The  statutes  in  a  number  of  jurisdictions  provide 
for  the  enforcement  of  the  landlord's  lien  by  distress  or  proceedings  in  the 
nature  thereof.5 

(d)  Enforcement  by  Judgment  and  Execution.  — In  Till /lessee  and  the  District  of 
Columbia,  the  landlord's  lien  may  be  enforced  by  the  recovery  of  a  judgment 
against  the  tenant  and  issuing  execution  thereon.6 

(e)  Enforcement  by  Suit  to  Foreclose.  —  In  a  number  of  jurisdictions  it  has  been 
held  that,  independently  of  the  statutory  remedy  given  to  foreclose  a  land- 
lord's lien,  the  lien  may  be  enforced  by  suit  to  foreclose  when  the  remedy  at 
law  is  inadequate.7 


1.  Attachment.  —  See  the  title  Attachment, 
vol.  3,  p.  193. 

Alabama.  —  Andtews  Mfg.  Co.  -'..Porter,  112 
Ala.  3S1;  Nicrosi  v.  Rosvvald,  113  Ala.  592; 
Civ.  Code  Ala.  (1S9O),  §  2717. 

Arkansas.  —  Patton  v.  Garrett,  37  Ark.  605; 
Varner  v.  Rice,  39  Ark.  344;  Sand,  and  H. 
Dig.  Stat.  Ark.,  §  4802. 

District  of  Columbia.  —  Wallach  v.  Chesley, 
2  Mackey  (D.  C.)  209;  The  Richmond  v.  Cake. 

I  App.  Cas.  (D.  C.)  447;  Comp.  Slat.  D.  C, 
c  38.  §  3- 

Iowa.  —  Clark  v.  Haynes,  57  Iowa  96; 
Houghton  v.  Bauer,  70  Iowa  314;  Code  Iowa 
1897,  §  2993. 

Kansas. — Tarpy  v.  Persing,  27  Kan.  745; 
Kno.des  v.  Sell,  41  Kan.  171;  Scully  v.  Porter, 
57  Kan.  322;  Gen.  Stat.  Kan.  1897,  c.  121,  §  29. 

Mississippi.  —  Jamison  v.  Acker,  (Miss.  1S93) 
14  So.   Rep.  691;   Annot.  Code  Miss.  1892, 

S§  2495,  2501. 

Missouri.  —  Toney  v.  Goodley,  57  Mo.  App. 
235;  Chamberlain  v.  Heard,  22  Mo.  App.  416; 
Rev.  Stat.  Mo.  1899,  §4IX5- 

Tennessee.  —  Sharp  v.  Fields,  1  Meisk.  (Tenn.) 
572;  Spradin  v.  Bration,  6  Lea  (Tenn.)  685; 
Richardson  v.  Blakemore,  11  Lea  (Tenn.)  292; 
Biggs  v.  Piper,  86  Tenn.  591;  Annot.  Code 
Tenn.  1896,  §  5301. 

Garnishment  of  Property  in  Hands  of  Third 
Party.  —  McKleroy  r.Cant^y,  95  Ala.  295;  Car- 
roll ?'.  Bancker,  43  La.  Ant1..  1194;  Macdonald 
v.  Meloche,  n  Quebec  Super.  Cl.  318.  See 
also  Garland's  Rev.  Code  Prac.  La.  1894,  §  288; 
Code  Civ.  Proc.  Quebec  1897,  §  953. 

Louisiana  —  Provisional  Seizure  of  Property.  — 
Garland's  Rev.  Code  Prac.  La.  1894,  §  287; 
Henderson  v.  Meyers,  45  La.  Ann.  791;  Saloy 
v.  Bloch,  136  U.  S.  338.  See  also  Tupery  v. 
Edmondson,  32  La.  Ann.  1146;  Carroll  v. 
Bancker,  43  La.  Ann.  1078,  1194. 

Quebec  —  Saisie-gagerie. —  Leduc  v.  Finnic, 

II  Quebec  Super.  Ct.  401;  Forsyth  v.  Beaupre, 
10  Quebec  Super.  Ct.  311.  See  also  Code  Civ. 
Proc.  Quebec  1897,  §  952. 

2.  Exclusiveness  of  Remedy  by  Attachment.  — 
Garner  v.  Cutting,  32  Iowa  547. 


3.  Remedy  by  Attachment   Not  Exclusive.  — 

Bingham  v.  Vandegrift,  93  Ala.  283;  West- 
moreland v.  Foster,  60  Ala.  448;  Tarpy  v.  Per- 
sing, 27  Kan.  745;  Sanders  v.  Oh'hausen,  51 
Mo.  163;  Hulett  v.  Stockwell,  27  Mo.  App.  328; 
Knox  v.  Hunt,  18  Mo.  243;  Price  v.  Roetzell, 
56  Mo.  500;  Hubbard  v.  Moss,  65  Mo.  652; 
Phillips  v.  Maxwell,  1  Baxt.  (Tenn.)  30;  Rich- 
ardson v.  Blakemore,  11  Lea  (Tenn.)  292; 
Biggs  v.  Piper,  86  Tenn.  591;  Patterson  v. 
Hawkins,  3  Lea  (Tenn.)  484.  Compare  Folmar 
v.  Copeland,  57  Ala.  588. 

An  attachment  for  rent  is,  however,  a  bar  to 
subsequent  equitable  proceedings  to  enforce 
the  lien.  Potter  v.  Greenleaf,  (R.  I.  1899)  44 
At!.  Rep.  718. 

4.  See  infra,  this  title,  Remedies  for  Recov- 
ery of  Rent. 

5.  Distress.  —  Smoot  v.  Strauss,  21  Fla.  C11; 
Mackenzie  v.  Flannery,  90  Ga.  590;  Holt  v. 
Licette,  111  Ga.  810;  Joliet  First  Nat.  Bank  v. 
Adam,  138  111.  483;  Kern  v.  Noble,  57  111.  App. 
27;  Petry  v.  Randolph,  85  Ky.  351;  Canter- 
berry  v.  Jordan,  27  Miss.  96;  Smith  v.  Jones, 
65  Miss.  278;  Sease  v.  Dobson,  33  S.  Car.  234; 
Leonard  v.  Brockman,  46  S.  Car.  128;  Pruitt 
v.  Kelley,4Tex.  App.  Civ.  Cas.,  §  175;  Randall 
v.  Rosenthal,  (Tex.  Civ.  App.  1894)  27  S.  VV . 
Rep.  906;  McKee  v.  Sims,  92  Tex.  51.  See 
also  the  titles  Distress,  in  this  work,  vol.  9,  p. 
607,  and  Landlord  and  Tenant,  12  Encyc. 
of  Pi.,  and  Pr.,  p.  925. 

Remedy  by  Distress  Not  Exclusive.  —  II  unter 
Whitfield,  89  111.  229;  Kern  v.  Noble,  57  III 
App.  27;  Newman  v.  Greenville  Bank,  66  Mass. 
323;  Sullivan  v.  Ellison,  20  S.  Car.  484;  Ken- 
nedy v.  Reames,  15  S.  Car.  550;  Bourcier  v. 
Edmondson,  5S  Tex.  679. 

6.  Enforcement  by  Judgment  and  Execution.  — 
Wallach  v.  Chesley,  2  Mackey  (D.  C.)  209: 
Richardson  v.  Blakemore,  11  Lea  (Tenn.;  292; 
Biggs  v.  Piper,  86  Tenn.  591.  See  also  12 
Encyc.  of  Pl.  and  Pr.,  p.  930. 

7.  Suit  in  Equity  —  Alabama. — Carmen  v. 
Alabama  Nat.  Bank,  101  Ala.  1S9.  Compare 
Hudson  v.  Vaughan,  57  Ala.  609. 

Arkansas.  —  Roberts  v.  Jacks,  31  Ark.  597, 
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(f)  injunction.  — A  court  of  equity  will  enjoin  a  tenant  from  removing  from 
the  demised  premises  the  property  subject  to  the  landlord's  lien,  when  such 
removal  is  with  the  intent  of  defeating  the  enforcement  of  the  lien.1 

(g)  Landlord's  Title  to  and  Right  to  Possession  of  Property  Subject  to  Lien,  and  Remedies 
Incident  Thereto  —  aa.  In  General.  —  As  a  general  rule  the  landlord  has  not,  by 
virtue  of  his  lien,  the  right  to  take  and  hold  possession  of  the  property  subject 
thereto.2  The  statutory  lien  of  the  landlord  is  merely  a  charge  upon  the 
property,  and  does  not  confer  upon  him  any  right  of  property  or  possession,3 
and  the  landlord  cannot  by  virtue  of  his  lien  maintain  replevin  for  the  pos- 
session of  the  property  subject  thereto. 1  When,  however,  the  possession  of 
the  property  has  been  delivered  by  the  tenant  to  the  landlord,  he  cannot, 
without  payment  of  the  lien,  be  deprived  of  such  possession  even  by  persons 
who  acquired  the  title  to  the  property  from  the  tenant,5  and  the  landlord  may, 
in  such  a  case,  maintain  an  action  for  the  disturbance  of  his  possession  so 
obtained.6  In  North  Carolina  the  title  to  the  crops  raised  on  leased  premises 
is  deemed  to  be  vested  in  the  landlord,7  and  the  statutes  provide  for  the  pro- 
tection of  the  landlord's  lien  by  permitting  the  landlord  to  recover  possession 
of  the  crop  subject  thereto  in  an  action  of  claim  and  delivery,  where  the  ten- 
ant undertakes  to  imperil  the  lien  of  the  landlord.8 

66.  Rights  of  Landlord  Against  Person  Receiving  Property  from  Tenant  —  (aa)  In 
General.  —  The  enforcement  of  the  lien  against  the  property  itself  in  the  hands 
of  third  persons  has  been  heretofore  discussed.9  When,  however,  a  third  per- 
son acquires  the  property  from  the  tenant  and  the  property  is  consumed  or 
otherwise  placed  beyond  the  reach  of  the  landlord,  whereby  the  benefit  of  his 
lien  is  lost,  the  question  in  regard  to  the  remedy  of  the  landlord  is  a  matter 
of  considerable  difficulty  and  has  resulted  in  a  diversity  of  decisions.  The 

Nor  Where  Removal  Leaves  Property  Still  Sub- 
ject to  Process.  —  Carson  v.  Electric  Light,  eic, 
Co.,  85  Iowa  44. 

2.  No  Right  to  Take  Possession  of  Property.  — 

Bell  v.  Matheny,  36  Ark.  572;  Travers  v.  Cook, 
42  111.  App.  580;  Finney  v.  Harding,  136  111. 
573;  Wilson  v.  Respass,  86  N.  Car.  112;  Pace 
v.  Sparks,  1  Tex.  Unrep.  Cas.  402.  See  supra, 
this  subdivision,  In  General. 

3.  Confers  No  Right  of  Property.  —  Broughton 
v.  Powell,  52  Ala.  123;  Hussey  v.  Peebles,  53 
Ala.  432;  Treadvvay  v.  Treadway,  56  Ala.  390; 
Folmar  v.  Copeland,  57  Ala.  588;  Siarnes  v. 
Allen,  58  Ala.  316;  Scaife  v.  Stovall,  67  Ala. 
237;  Wilson  v.  Stewart,  69  Ala.  302;  Bowers 
v.  Davis,  79  111.  App.  347. 

Mortgage  by  Landlord.  —  The  landlord  has 
no  interest  in  the  crops  by  virtue  of  his  lien 
thereon  which  can  be  made  the  subject  of  a 
mortgage  by  him.  Broughton  v.  Powell,  52 
Ala.  123. 

Lien  Not  Subject  to  Execution  Against  Landlord. 

—  Starnes  v.  Allen,  58  Ala.  316. 

4.  Replevin  by  Landlord.  —  Bell  v.  Matheny, 
36  Ark.  572;  Knox  v.  Heliums,  3S  Ark.  413; 
Travers  v.  Cook,  42  111.  App.  580. 

Statutory  Claim  Suit.  —  'Headway  v.  Tread- 
way,  56  Ala.  390;  Jackson  7\  Bain,  74  Ala.  328. 

5.  Steinhardt  v.  Bell,  80  Ala.  208;  Strauss 
v.  Baley,  58  Miss.  131.  See  also  Cooper  v. 
Baker,  54  Miss.  637. 

6.  Chamblee  v.  McKenzie,  31  Ark.  155. 

7.  Bridgers  v.  Dill,  97  N.  Car.  222. 

8.  Livingston  v.  Farish,  89  N.  Car.  140; 
Jordan  v.  Bryan,  103  N.  Car.  59;  Boone  v. 
Darden,  109  N.  Car.  74;  McGehee  Breed- 
love,  122  N.  Car.  277. 

9.  See  supra,  this  section,  Against  Whom, 
Lien  Will  Be  Enforced —  Priorities. 
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25  Am.  Rep.  584;  Reavis  v.  Barnes,  36  Ark. 
575;  Knox  v.  Heliums,  38  Ark.  413;  Ander- 
son v.  Bowles,  44  Ark.  no;  Dickenson  v. 
Harris,  48  Ark.  355. 

Illinois.  —  Webster  v.  Nichols,  104  111.  160; 
Kuttner  v.  Haines,  35  111.  App.  307. 

Ioiva.  —  Clark  v.  Haynes,  57  Iowa  96.  Com- 
pare Rotzler  v.  Rotzler,  46  Iowa  1S9. 

Kentucky.  —  Brown  v.  Noel,  (Ky.  1899)  52  S. 
W.  Rep.  849. 

Missouri. — Price  v.  Roetzell,  56  Mo.  500; 
Hubbard  v.  Moss,  65  Mo.  647;  Hulett  v.  Stock- 
well,  27  Mo.  App.  328. 

Texas  — Bourcier  v  Edmondson,  58  Tex. 
675;  Constantine  v.  Fresche,  17  Tex.  Civ. 
App.  444;  Scoggins  v.  Thompson,  (Tex. 
Civ.  App.  1898)45  S.  W.  Rep.  216. 

Contra  in  the  District  of  Columbia.  —  The  Rich- 
mond v.  Cake,  r  App.  Cas.  (D.  C.)  447;  Joyce 
v.  Wilkenning,  1  MacArthur  (D.  C.)  567; 
Haynes  v.  McGeehee,  17  Fla.  159. 

Assignee  of  Rent.  —  As  the  assignee  of  the 
rent  cann)l  maintain  the  statutory  remedy  by 
attachment  to  enforce  the  lien  for  rent,  his 
remedy  is  by  bill  in  equity  to  foreclose  the 
lien.    Westmoreland  v.  Foster,  60  Ala.  448. 

Upon  the  Death  of  the  Tenant  the  remedy  of 
the  landlord  to  enforce  the  lien  for  rent  is  by 
a  suit  in  equity.  Abraham  v.  Hall,  59  Ala. 
386. 

See  also  12  Encyc.  of  Pl.  ano  Pr.,  pp.  931, 
932. 

1.  Injunction.  —  Garner  v.  Cutting,  32  Iowa 
547;  Milner  v.  Cooper,  65  Iowa  190:  Price  v. 
Roetzell,  56  Mo.  500;  Hubbard  v.  Moss,  65 
Mo.  647;  Hulett  v.  Stockwell,  27  Mo.  App. 
328. 

Cannot  Have  Injunction  when  Entitled  to  At- 
tachment. —  Rotzler  v.  Rotzler,  46  Iowa  189. 
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better  doctrine  is  that,  as  the  landlord  has  not,  by  virtue  of  his  lien,  any  title 
in  or  right  of  possession  to  the  property  subject  to  the  lien,  therefore  he  can- 
not maintain  any  action  which  is  founded  on  the  right  of  property  or  the  right 
of  possession  against  a  third  person  who  removes  or  destroys  the  property, 
thereby  defeating  the  enforcement  of  the  lien.1 

Trover.  —  Thus  it  has  been  held  that  the  landlord  cannot  maintain  an  action 
of  trover  against  a  third  person  who  purchases  or  receives  the  property  from 
the  tenant.2 

Trespass.  —  Nor  can  the  landlord  maintain  an  action  of  trespass.3 
Detinue.  —  Nor  can  he  maintain  an  action  of  detinue.4 

Assumpsit.  —  Nor  can  the  landlord,  in  the  absence  of  statutory  provisions, 
recover  in  assumpsit  from  such  third  person  the  value  of  the  property  to  the 
extent  of  his  lien.5  Of  course,  if  the  purchaser  of  the  property  subject  to 
the  landlord's  lien  promises  to  pay  the  landlord's  claim  in  consideration  of 
the  latter's  consent  to  his  appropriation  of  the  property,  the  landlord  may 
maintain  an  action  of  assumpsit  against  him.6 

(bb)  Action  on  Case.  —  In  many  cases  it  has  been  held  that  a  stranger  acquiring 
possession  of  property  subject  to  a  landlord's  lien,  with  notice  of  the  lien, 
holding  it  as  the  tenant  held  it,  subject  to  the  lien,  is  guilty  of  a  tort,  to  the 
damage  of  the  landlord,  if  he  disposes  of  the  property  so  as  to  prevent  the 
enforcement  of  the  lien,  and  for  this  tort  an  action  on  the  case  will  lie  at 
the  suit  of  the  landlord.7  To  entitle  the  landlord  to  maintain  an  action  on 
the  case  against  the  purchaser  of  the  tenant's  property  it  must  appear  that 
he  has  done  some  act  by  which  the  lien  is  destroyed  or  rendered  incapable  of 
enforcement. s 

Amount  of  Recovery.  —  The  amount  of  the  landlord's  recovery  is  limited  by  the 
value  of  the  property  converted  by  the  defendant  on  which  the  landlord  had 
a  lien  ;  and  in  case  such  value  exceeds  the  amount  for  which  the  landlord  has 


1.  No  Action  Founded  on  Right  of  Possession  or 
Property. —  Thompson  v.  Spinks,  12  Ala.  155; 
Dalany  v.  Dickerson,  12  Ala.  601;  Hussey  v. 
Peebles,  53  Ala.  432;  Treadway  v.  Treadway, 
56  Ala.  390;  Folmar  v.  Copeland,  57  Ala.  588; 
Jackson  v.  Bain,  74  Ala.  328;  Westmoreland 
v.  Wooten,  51  Miss.  825. 

2.  Trover  —  Alabama.—  Broughlon  z>.  Powell, 
52  Ala.  123;  Folmar  v.  Copeland,  57  Ala.  58S; 
Wilson  v.  Stewart,  69  Ala.  302;  Thompson  v. 
Spinks,  12  Ala.  155. 

Georgia.  —  Worrill  v.  Barnes,  57  Ga.  404. 

Illinois.  —  Frink  v.  Pratt,  130  111.  327;  Finney 
v.  Harding,  136  111.  573,  reversing  32  111. 
App.  98. 

Compare  Merchants,  etc.,  Bank  v.  Meyer,  56 
Ark.  499;  Campbell  v.  Bowen,  22  Ind.  App. 
562;  Kennard  v.  Harvey,  80  Ind.  37;  Nickel- 
son  v.  Neglcy,  71  Iowa  546. 

A  Mortgagee  Has  Been  Held  Not  Liable  to 
Trover.  —  Thew  v.  Miller,  73  Iowa  742.  See 
also  Millsaps  v.  Tate,  75  Miss.  150. 

3.  Trespass.  —  Hussey  v.  Peebles,  53  Ala.  432; 
Thompson  v.  Spinks,  12  Ala.  155;  Peebles  v. 
Lassiter,  11  Ired.  L.  (33  N.  Car.)  73. 

4.  Detinue.  —  Thompson  v.  Spinks,  12  Ala. 
155;  Treadway  v.  Treadway,  56  Ala.  390. 

5.  Assumpsit  —  Alabama.  —  Blum  v.  Jones, 
51  Ala.  149;  Broughton  v.  Powell,  52  Ala.  123; 
Hussey  v.  Peebles,  53  Ala.  432.  Compare 
Barnett  v.  Warren,  82  Ala.  557;  Thornton  v. 
Strauss,  79  Ala.  164. 

Arkansas.  —  Reavis  v.  Barnes,  36  Ark.  575; 
Anderson  v.  Bowles,  44  Ark.  108. 

Georgia.  —  Worrill  v.  Barnes,  57  Ga.  404. 


Mississippi. — Westmoreland  v.  Wooten,  51 
Miss.  825. 

6.  McCarty  v.  Roswald,  105  Ala.  511. 

7.  Action  on  Case — Alabama. — Couch  v. 
Davidson,  109  Ala.  313;  Waiie  v.  Corbin,  109 
Ala.  154;  Stoelker  v.  Woolen,  80  Ala.  610. 

Arkansas. — Merchants,  etc..  Bank  v.  Mcver, 
56  Ark.  499;  Dickinson  v.  Harris,  52  Ark.  58. 

Georgia.  —  Stokes  v.  Gillis,  81  Ga.  191;  Sauls- 
bury  v.  McKellar,  59  Ga.  301. 

Illinois.  —  Prettyman  v.  Unland,  77  111.  206; 
Finney  v.  Harding,  136  111.  573;  Carter  i-. 
Andrews,  56  111.  App.  646. 

Indiana.  —  Kennard  v.  Harvey,  80  Ind.  37; 
Shelby  v.  Moore,  22  Ind.  App.  371. 

Iowa. — Scallan  v.  Wail,  64  Iowa  705;  Holden 
v.  Cox,  60  Iowa  449. 

Kentucky.  —  Burket  r.  Boude,  3  Dana  (Ky.) 
209. 

Louisiana.  —  Cooper  v.  Cappel,  29  La.  Ann. 
213. 

Mississippi.  —  McGrath  v.  Barlow,  (Miss. 
1897)  21  So.  Rep.  237;  Eason  v.  Johnson,  69 
Miss.  371. 

Missouri.  —  Knox  v.  Hunt,  18  Mo.  243; 
White  v.  McAllister,  67  Mo.  App.  314. 

North  Carolina.  —  Thigpen  v.  Maget,  107  N. 
Car.  39;  Peebles  :-.  Lassiter,  11  Ired.  L.  (33  N. 
Car.)  73;  Bridgers  v.  Dill,  97  N.  Car.  222. 

Texas. — Zapp  r.  Johnson,  87  Tex.  641; 
Marrs  v.  Lumpkins,  22  Tex.  Civ.  App.  448. 

8.  Loss  of  Lien  Must  Result  from  Some  Act  of 
Defendant. —  McCarty  v.  Roswald,  105  Ala. 
511;  Ehrman  v.  Oats,  101  Ala.  604;  Jones-'. 
Stevens,  (Miss.  1892)  12  So.  Rep.  446. 
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a  lien,  the  recovery  is  also  limited  by  the  amount  for  which  the  lien  exists.1 

Action  on  Case  as  for  Fraud.  —  It  has  been  held  that  a  stranger  who  purchases 
or  receives  property  subject  to  a  landlord's  lien  with  a  design  to  prevent  the 
landlord  from  enforcing  his  lien  is  liable  to  the  landlord  in  an  action  on  the 
case  as  for  fraud.3 

(a)  Statutory  Action.  —  In  some  jurisdictions  the  statutes  expressly  authorize 
the  landlord  to  recover  from  a  purchaser  of  the  property  subject  to  the  land- 
lord's lien  the  amount  of  his  claim  provided  it  does  not  exceed  the  value  of 
the  property.3 

(h)  Enforcement  of  Lien  in  Collateral  Proceedings.  —  Where  the  property  subject  to 
the  landlord's  Hen  is  brought  into  the  custody  of  the  court  for  distribution  at 
the  suit  of  persons  other  than  the  landlord,  the  court  should  award  to  the 
landlord,  out  of  the  proceeds  of  the  property,  the  amount  of  his  lien.4  Thus, 
where  an  execution  is  levied  on  the  goods  of  the  tenant,  at  the  suit  of  a  third 
person,  the  landlord  may  by  rule  compel  the  officer  to  satisfy  his  lien  out  of 
the  proceeds  of  the  property  if  it  had  priority  over  the  execution.5  And  in 
case  of  an  attachment  levied  upon  property  subject  to  a  landlord's  lien,  the 
landlord  may  enforce  his  claim  by  intervention  or  interpleader.®  The  same  is 
true  where  the  property  subject  to  the  landlord's  lien  is  in  the  hands  of 
a  receiver,7  or  where  the  property  is  in  the  hands  of  an  assignee  for  the 
benefit  of  the  creditors  of  the  tenant,8  or  his  assignees  in  bankruptcy9  or 
in  insolvency.10 

Retainer  by  Executor.  —  When  the  landlord  is  appointed  executor  of  the 
deceased  tenant,  he  may  retain  out  of  the  proceeds  of  the  crops  subject  to  his 
lien  the  amount  for  which  his  lien  exists.11 

Lien  for  Advances  — (i)  /;/  General.  —  In  the  absence  of  statutory 
provisions  or  express  contract  between  the  parties,  the  landlord  has  no  lien  on 
the  crop  of  the  tenant  for  advances  or  supplies.12  The  statutes  in  a  number 
of  jurisdictions,  however,  give  to  the  landlord  a  lien  on  the  crop  for  advances 
or  supplies  furnished  to  the  tenant  to  enable  him  to  make  the  crop,13  and,  inde- 

1.  Amount  of  Damages  Recoverable.  —  Atkin-  Ne-w  fersey. —  Central  Bank  v.  Peterson,  24 
son  v.  James,  96  Ala.  214;  Carter  v.  Andrews,  N.  J.  L.  668;  Fischel  v.  Keer,  45  N.  J.  L.  507. 
56  111.  App.  646.  See  also  Ledbetter  v.  Quick,  Ohio.  —  Case  v.  Hart,  11  Ohio  364,  38  Am. 
90  M.  Car.  276.  Dec.  735. 

2.  Finney  v.  Harding,  136  111.  573.  Texas.  —  Wilkes  v.  Adler,  68  Tex.  689. 

3.  Statutory  Action.  —  Scully  v.  Porter,  57  6.  Slack  v.  Koon,  (Ky.  1897)  39  S.  W.  Rep. 
Kan.  322;  Neifert  v.  Ames,  26  Kan.  515;  Gill  26;  Sanders  v.  Ohlhausen,  5!  Mo.  163;  Need- 
v.  Buckingham,  7  Kan.  App.  237;  Davis  z.  ham  Piano,  etc..  Co.  v.  Hollingsworth,  (Tex. 
Wilson,  86  Tenn.  519;  Biggs  v.  Piper,  86  Tenn.  Civ.  App.  1897)  40  S.  W.  Rep.  751;  Sullivan  v. 
589;  Richardson  v.  Blakemore,  11  Lea  (Tenn.)  Cleveland,  62  Tex.  678;  Ghio  v.  Shutt,  78  Tex. 
290;  Armstrong  v.  Walker,  9  Lea  (Tenn.)  156;  375.  See  the  title  Intervention,  vol.  17,  p.  r8o. 
Phillips  v.  Maxwell,  1  Baxt.  (Tenn.)  25.  7.  Lemay  v.  Johnson,  35  Ark.  225. 

Time  Within  Which  Action  Must  Be  Brought.  —  8.  Loth  v.  Carty,  85  Ky.  591;  Rosenberg  v. 

Davis  v.  Wilson,  S6  Tenn.  519.  Shaper,  51  Tex.  134. 

4.  Lemay  v.  Johnson,  35  Ark.  225;  Bryan  v.  9.  In  re  Wynne,  Chase  (U.  S.)  228. 
Sanderson,  3  MacArthur  (D.  C.)  431 ;  Edwards  10.  Assignee  in  Insolvency.  —  Worthington  v. 
v.  Cottrell,  43  Iowa  194;  Hipsley  v.  Price,  104  Covington  R.  S.  R.  Co.,  10  Ky.  L.  Rep.  363. 
Iowa  282;  Loth  v.  Carty,  85  Ky.  591;  Bourcier  11.  Smith  v.  Bryant,  60  Ala.  235;  Kern  v. 
v.  Edmondson,  58  Tex.  679.  Noble,  57  111.  App.  27.    See  generally  the  title 

5.  Alabama.  —  Smith  v.  Huddleston,  103  Ala.  Debts  of  Decedents,  vol.  S,  p.  1057. 

223.  12.  No  Lien  at  Common  Law  for  Advances.  — 

District  of  Columbia.  —  Harris?'.  Dammann,  Wilson  v.  Stewart,  69  Ala.  302.  Wilkinson  v. 

3  Mackey  (D.  C.)  90;   Gibson  v.  Gautier,  I  Keller,  69  Ala.  435.  reaffirming 59  Ala.  306. 

Mackey  (D.  C.)  35.  13.  Statutory  Lien  for  Advances  —  Alabama.  — 

Georgia.      Scott  v.  Pound,  61  Ga.  579;  Col-  Clanton  v.  Eaton,  92  Ala.  612;   Ragsdale  v. 

clough  v.  Mathis,  79  Ga.  394.  Kinney,  119  Ala.  454;  Wells  v.  Thompson,  50 

Kentucky  —  Williams  v.  Wood,  2  Met.  (Ky.)  Ala.  84;  Reese  v.  Rugely,  82  Ala.  267;  Evans 

41;  Burket  v.  Boude,  3  Dana  (Ky.)  209.  v.  English,  61  Ala.  416;  Gerson  i>.  Norman, 

Mississippi. — Stamps  v.  Gilman,  43  Miss.  456.  in  Ala.  433;  Gardner  v.  Head,  108  Ala.  619. 

Missouri.  —  Knox  v.  Hunt,  18  Mo.  243;  San-  Arkansas.  —  Tinsley  v.  Craige,  54  Ark.  346; 

ders  v.  Ohlhausen,  51  Mo.  163;  Holt  v.  Colyer,  Airey  v.  Weinstein,  54  Ark.  443. 

71  Mo,  App.  280;  Selecman  v.  Kinnard,  55  Mo.  Georgia.  — Jones  v.   Eubanks,  86  Ga.  616; 

App.  635.  Brimberry  v.  Mansfield,  86  Ga.  792;  Benson  v. 
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pendently  of  statute,  a  lien  on  the  crops  for  advances  may  be  created  by 
express  contract.1 

(2)  Advances  Must  Be  Made  by  Landlord.  —  Where  the  statute  gives  to  the 
landlord  a  lien  for  advances  or  supplies  furnished  by  him,  it  is  necessary,  to 
entitle  him  to  such  lien,  that  the  advances  or  supplies  should  have  been  made  or 
furnished  by  him.2  Thus,  if  advances  are  made  by  a  third  person  with  the  under- 
standing, cither  express  or  implied,  that  he  is  to  look  to  the  tenant  for  payment, 
although  made  at  the  request  of  the  landlord,  the  landlord  cannot  claim  alien 
therefor;3  and  if  a  landlord  assumes  the  tenant's  liability  to  a  third  person 
for  advances  by  such  third  person  to  the  tenant,  and  pays  the  debt,  he  is 
not  entitled  to  a  lien.4  So  also  if  a  landlord  signs  as  surety  a  note  given  by  a 
tenant  to  a  third  person  for  supplies,  he  is  not  entitled  to  a  lien  to  secure  his 
liability  as  such  surety.5 

(3)  Indebtedness  Covered  by  Lien.  —  The  statutory  lien  exists  only  as  security 
for  advances  and  supplies  contemplated  by  the  statute,  and  cannot  be  extended 
so  as  to  include  other  indebtedness.6  The  terms  "  advances  "  and  "  supplies" 
are,  however,  of  themselves  very  broad,  and  have  been  held  to  include  a 
variety  of  subjects.7    But  the  advancements  must  be  made  in  good  faith,  and, 


Gottheimer,  75  Ga.  642;  Cofer  v.  Barnett,  99 
Ga.  307;  Duncan  v.  Clark,  96  Ga.  263;  Law- 
rence v.  Hix,  74  Ga.  408;  Swann  v.  Morris,  83 
Ga.  143;  Elliott  r.  Parker,  94  Ga.  620;  Mac- 
kenzie v.  Flannery,  90  Ga.  590,  McCook  v. 
Cousins,  39  Ga.  125;  Wyatt  v.  Turner,  37  Ga. 
640;  Reynolds  v.  Hindman,  88  Ga.  314;  Fields 
v.  Argo,  103  Ga.  387;  Saterfield  v.  Moore,  no 
Ga.  514. 

Iowa.  — Clark  v.  Haynes,  57  Iowa  96. 

Kentucky. — Gayle  v.  McDaniel,  13  Ky.  L. 
Rep.  200;  Fournier  v.  Brown,  14  Ky.  L.  Rep. 
204.  Carden  v.  Dearing,  14  Ky.  L.  Rep.  78. 

Mississippi .  —  Okolona  Sav.  Inst.  v.  Tiice, 
60  Miss,  262;  Trimble  v.  Durham,  70  Miss. 
295;  Ellis  v.  Jones,  70  Miss.  60;  Watkins  v. 
Duvall,  69  Miss.  364;  Lumbley  v.  Gilruth,  65 
Miss.  23;  Paxton  v.  Meyer,  58  Miss.  445. 

North  Carolina,  —  Brown  v.  Brown,  109  N. 
Car.  124;  Thigpen  v.  Maget,  107  N.  Car.  39; 
Moore  v.  Faison,  97  N.  Car.  322;  Grubbs  v. 
Stephenson,  117  N.  Car.  66. 

Tennessee.  — Whitmore  v.  Poindexter,  7  Baxt. 
(Tenn.)  248;  Dunlap  v.  Aycock,  10  Heisk. 
(Tenn.)  561;  Lewis  v.  Mahon,  9  Baxt.  (Tenn.) 
374- 

Texas.  —  Kelley  v.  King,  18  Tex.  Civ.  App. 
360;  Wilkes  v.  Adler,  68  Tex.  689. 

See  also  the  title  Crops,  vol.  8,  p.  323. 

Necessity  for  Relation  of  Landlord  and  Tenant. 
—  Fields  vs  Argo,  103  Ga.  387;  Watkins  v.  Du- 
vall, 69  Miss.  364.  See  also  Saterfield  v.  Moore, 
no  Ga.  514.  Compare  Dunlap  v.  Aycock,  10 
Heisk.  (Tenn.)  561. 

The  Original  Lessor  is  not  entitled  to  a  lien 
for  advances  10  a  sublessee.  Moore  v.  Faison, 
97  N.  Car.  322. 

After  the  Lessor  Conveys  His  Reversion,  he  can- 
not claim  a  landlord's  lien  for  subsequent  ad- 
vances.   Watkins  v.  Duvall,  69  Miss.  364. 

Time  for  Enforcement  of  Lien.  —  In  Gayle  v. 
McDaniel,  13  Ky.  L.  Rep.  200,  it  was  held  that 
the  landlord's  lien  for  supplies  under  Gen. 
Stat.  Ky.,  c.  66,  art.  6,  §  5,  was  not  lost  by  his 
failure  to  enforce  it  within  the  lime  required 
by  the  statute  relating  to  the  enforcement  of 
his  lien  for  rent. 

1.  Pous  v.  Block,  (C.  C.  A.)  69  Fed.  Rep.  62; 
Alexander  v.  Glenn,  39  Ga.  1. 


2.  Supplies  Must  Be  Furnished  by  Landlord.  — 

Scolt  v.  Pound,  61  Ga.  579;  Elliott  v.  Parker, 
94  Ga.  620;  Rodgers  v.  Black,  99  Ga.  139.  See 
also  Brimberry  v.  Mansfield,  86  Ga.  792. 

The  Landlord  Must  Furnish  the  Supplies  as 
Landlord.  —  Swann  v.  Morris,  83  Ga.  143. 

3.  Bell  v.  Hurst,  75  Ala.  44,  interpreting  an 
Alabama  statute  which  gives  the  landlord  the 
lien  where  he  becomes  responsible  for  the  ad- 
vances made  to  the  tenant  at  his  request.  See 
also  Gerson  v.  Norman,  in  Ala.  433. 

4.  Clanton  v.  Eaton,  92  Ala.  612. 

5.  Landlord  as  Surety  on  Tenant's  Note.— 
Brimberry  v.  Mansfield,  86  Ga.  792;  Scott  v. 
Pound,  61  Ga.  579;  Ellis  v.  Jones,  70  Miss.  60; 
Kelley  v.  King,  18  Tex.  Civ.  App.  360  But 
see  Fornier  v.  Brown,  14  Ky.  L.  Rep.  204. 

A  Landlord  Guaranteeing  the  Account  of  a  ten- 
ant for  supplies  furnished  by  a  third  person  is 
not  entitled  to  a  lien.  Ellis  v.  Jones,  70  Miss. 
60 

6.  Indebtedness  Covered  by  Lien.  —  Evans  v. 
English,  61  Ala.  416;  Bell  v.  Hurst,  75  Ala.  44- 

In  Alabama  the  Statute  Is  Very  Broad  and  Gives 
a  Lien  for  everything  furnished  to  the  tenant 
"  for  the  sustenance  or  well  being  of  the  ten- 
ant or  his  family,  for  preparing  the  ground 
for  cultivation,  or  for  cultivating,  gathering, 
saving,  handling,  or  preparing  the  ciop  for 
market."  Lake  v.  Gaines,  75  Ala.  143;  Cock- 
burn  v.  Watkins,  76  Ala.  486. 

7.  Money  Loaned  to  Enable  Tenant  to  Make 
Annual  Repairs  Held  "Advance"  to  Make  Crop. 
—  Airey  v.  Weinsiein,  54  Ark.  443. 

Board'  Furnished  to  Tenant  Held  "  Supplies."  — 
Jones  v.  Eubanks,  86  Ga.  616;  Brown  v. 
Brown,  109  N.  Car.  124. 

Money  Furnished  for  Use  in  Gathering  Crops 
Held  "  Supplies."  —  Strickland  v.  Stiles,  107  Ga. 
308. 

Mules  furnished  to  cultivate  the  crop  were 
held  to  be  "supplies  "  in  Trimble  v.  Durham, 
70  Miss.  295.  And  in  I.edbetter  v.  Quick,  90 
N.  Car.  276,  a  mule  was  held  to  be  an  "  ad- 
vancement." 

Claim  for  Hire  of  Mules.  —  Strauss  v.  Baley, 
5S  Miss.  131. 

Shoes,  Snuff,  Calico,  etc.  —  Ledbetter  v.  Quick, 
90  N.  Car,  276, 
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whether  of  money  or  merchandise,  must  be  necessary  to  make  or  save  the 
crop.1 

Advances  for  Preceding  Years.  —  A  balance  due  to  the  landlord  for  rent  and 
advances  for  a  given  year  is  not,  as  a  rule,  to  be  considered  as  an  advance  for 
a  succeeding  year,  so  as  to  give  to  the  landlord  a  lien  therefor.3 

Time  When  Advances  Made.  —  To  entitle  the  landlord  to  a  lien  for  advances  it  is 
not  essential  in  Alabama  that  they  should  be  made  at  the  time  when  the  crops 
are  actually  being  cultivated.3 

(4)  Priority  of  Lien.  — The  lien  of  the  landlord  for  advances  is  superior  to 
other  liens  on  the  crop  created  by  the  tenant,4  but  will  not  displace  prior  liens 
on  chattels  owned  by  the  tenant  at  or  before  the  advances,  and  not  procured 
with  such  advances.5 

(5)  Advances  by  Third  Persons.  —  Statutes  giving  to  the  landlord  a  lien  for 
advances,  etc.,  do  not  confer  such  a  lien  on  a  third  person  making  advances, 
and  in  the  absence  of  statutory  permission  the  landlord  cannot  transfer  to  a 
third  person  the  right  to  make  advances  and  claim  a  landlord's  lien  therefor.6 
Aside  from  the  landlord's  lien  for  advances,  the  statutes  in  some  jurisdictions 
expressly  provide  for  liens  by  factors  or  other  third  persons  making  advances 
to  the  tenant.7 

VII.  Termination  of  Tenancy  in  General  —  1.  By  Efflux  of  Time.  — 

Where  a  term  is  granted  for  a  definite  time,  the  right  or  obligation  of  the 
tenant  to  continue  his  possession  expires  of  course  by  efflux  of  the  time  for 
which  the  term  was  granted,  and  the  landlord  may  recover  possession  without 
giving  even  a  notice  to  quit.8  The  construction  of  leases  with  regard  to  their 
beginning  and  duration  is  treated  in  another  place.9  . 

2.  By  Merger.  —  Where  a  greater  and  a  less  estate  meet  and  coincide  in  the 
same  person,  without  any  intermediate  estate,  the  lesser  estate  is  said  to  merge 
in  the  greater  estate  and  is  extinguished.10  This  principle  applies  with  full 
effect  in  regard  to  the  estate  of  tenants,  and  where  the  tenant  acquires  the 
reversion  or  the  landlord  the  term,  the  term  is  extinguished  by  merger,  and 
with  it  go  all  the  rights  and  liabilities  contingent  upon  the  continuance  of  the 
term.11    In  equity  the  question  of  merger  is  determined  by  the  intention  of 

1.  Ledbetter  v.  Quick,  go  N.  Car.  276. 

2.  Advances  for  Preceding  Years.  —  Evans  v. 
English,  61  Ala.  416;  Lumbley  v.  Gilruth,  65 
Miss.  23. 

Tenant's  Retaining  Landlord's  Share  of  Crop  as 
Seed  for  Another  Year  is  an  advance  for  such 
other  year.    Thigpen  v.  Maget,  107  N.  Car.  39. 

In  Alabama  the  Balance  Unpaid  in  Any  Year  is 
by  statute  considered  an  advance  for  the  next 
year,  if  the  tenancy  continues  under  the  same 
landlord.  Civ.  Code  Ala.  (1896),  §  2705;  Cock- 
burn  v.  Watkins,  76  Ala.  486.  This  statute 
applies  though  the  continued  tenancy  is  not  of 
the  same  land.    Reese  v.  Rugely,  82  Ala.  267. 

3.  Time  of  Making  Advances,  —  Ragsdale  v. 
Kinney,  119  Ala.  454. 

4.  Priority  of  Lien.  —  Wells  v.  Thompson,  50 
Ala.  84;  Leslie  v.  Hinson,  83  Ala.  266;  Strauss 
v.  Baley,  58  Miss.  131 ;  Wilkes  v.  Adler,  68 
Tex.  689. 

5.  Evans  v.  English,  61  Ala.  416. 
Lien  Not  Enforced  Against  Bona  Fide  Purchaser 

Without  Notice.  —  Hunter  v.  Matthews,  67  Ark. 
362. 

6.  Advances  by  Third  Persons.  —  Bell  v.  Hurst, 
75  Ala.  44;  Leslie  v.  Hinson,  83  Ala.  266; 
Henderson  v.  State,  109  Ala.  40;  Gerson  v. 
Norman,  111  Ala.  433. 

In  Georgia  the  statute  expressly  authorizes 
the  landlord  to  assign  his  right  to  make  ad- 
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vances  and  his  lien  privilege.  Benson  v. 
Gottheimer,  75  Ga.  642;  Mercer  v.  Cross,  79 
Ga.  432. 

Agreement  Held  Not  (0  Constitute  Assignment 
Entitling  Assignee  to  Make  Advances  and  Claim 
Lien.  — Rawls  v.  Moye,  98  Ga.  564. 

7.  Factors',  etc.,  Liens. —  Flexner  v.  Dicker- 
son,  65  Ala.  129;  Schuessler  v.  Gains,  68  Ala. 
556;  Wheat  v.  Watson,  57  Ala.  581;  Thigpen  v. 
Maget,  107  N.  Car.  39;  Visanska  v.  Bradley, 
4  S.  Car.  288;  Whitmore  v.  Poindexter,  7  Baxt. 
(Tenn.)  248. 

8.  See  infra,  this  title,  Notice  to  Qmt. 

9.  See  the  title  Leases,  post. 

10.  See  the  title  Merger. 

11.  Merger  —  England.— Dot  v.  Walker,  5  B. 
&  C.  121,  11  E.  C.  L.  174;  Stephens  v.  Bridges, 
6  Madd.  66;  Hyde  v.  Warden,  3  Ex.  D.  72; 
Chambers  v.  Kingham,  10  Ch.  D.  743;  Platt 
v.  Sleap,  Cro.  Jac.  275;  Jones  v.  Davies,  5  H. 
&  N.  766;  Belaney  v.  Belanev,  L.  R.  2  Ch. 
138;  Dynevor  v.  Tennant,  13  App.  Cas.  279; 
Webb  v.  Russell,  3  T.  R.  393;  Birmingham 
Joint  Stock  Co.  v.  Lea,  36  L.  T.  N.  S.  843; 
Craig  v.  Greer,  (1890)  1  Ir.  R.  258;  Burton 
v.  Barclay,  7  Bing.  745,  20  E.  C.  L.  315;  Thorn 
v.  Woollcombe,  3  B.  &  Ad.  586,  23  E.  C.  L. 
147;  Sturgeon  v.  Wingfield,  15  M.  &  W.  224; 
Oxley  v.  James,  13  M.  &  W.  209;  Doe  v. 
Thompson,  11  Jur.  1007;  Doe  v.  Ongley,  10  C. 
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the  party  in  whom  the  two  estates  coincide,  and  a  court  of  equity  will  not 
allege  a  merger  where  to  do  so  would  operate  against  his  intention  and  inter- 
est, or  where  it  would  work  injustice.1 

3.  By  Abandonment.  —  Where  the  tenant  abandons  the  possession  of  demised 
premises  which  the  lease  contemplated  should  be  continuously  occupied,  it 
seems  that  the  landlord  may  enter  and  declare  a  termination  of  the  lease, 
though  the  lease  contains  no  forfeiture  clause.2 

4.  By  Eviction.  —  If  the  tenant  is  evicted  by  title  paramount  or  by  the 
wrongful  act  of  the  landlord,  he  may  treat  such  eviction  as  a  termination  of 
the  tenancy,  and,  as  heretofore  shown,  cannot  be  held  liable  for  subsequently 
accruing  rents.3  The  question  what  constitutes  an  eviction,  actual  or  con- 
structive, lias  been  treated  in  another  place.4 

5.  By  Expiration  of  Lessor's  Estate. — Where  a  lessor  has  only  a  qualified 
estate  in  the  demised  premises,  the  lease  is,  of  course,  terminated  by  the 
expiration  of  such  estate.5  Thus,  a  lease  by  a  life  tenant  is  terminated  by  his 
death,  and  the  lessee  may  be  immediately  evicted  by  the  remainderman.6  In 


B.  25,  70  E.  C.  L.  25;  Logan  v.  Hall,  4  C.  B. 
598,  56  E.  C.  L.  598;  Cooke  v.  Blake,  1  Exch. 
220;  Giddingsz'.  Giddings,  3  Russ.  241;  Trum- 
per  v.  Trumper,  L.  R.  14  Eq.  295;  Pargeter  v. 
Harris,  10  Jur.  260. 

Alabama.  —  Otis  v.  McMillan,  70  Ala.  46; 
McMahan  v.  Jacoway,  105  Ala.  585. 

Arkansas.  —  Ferguson  v.  Etter,  21  Ark.  160, 
76  Am.  Dec.  361. 

Indiana.  —  Liebschulz  v.  Moore,  70  Ind.  142. 

Iowa. — Collatner  ti.  Kelley,  12  Iowa  319; 
Denham  v.  Sankey,  38  Iowa  269. 

Maryland.— Wall  v.  Barroll,  8  Gill  (Md.)  288. 

Massachusetts.  —  Buff  urn  v.  Deane,  4  Gray 
(Mass.)  385. 

Missouri.  —  Gunn  v.  Sinclair,  52  Mo.  327; 
Higgins  v.  Turner,  61  Mo.  249;  Silvey  v.  Sum- 
mer, 61  Mo.  253;  Zeysing  v.  Welbourn,  42  Mo. 
App.  352;  Hudson  Brothers  Commission  Co. 
v.  Glencoe  Sand,  etc.,  Co.,  140  Mo.  103. 

New  Hampshire.  —  M'Murphy  v.  Minot,  4 
N.  H.  251;  York  v.  Jones,  2  N.  H.  454. 

New  York.  —  Stewart  v.  Long  Island  R.  Co., 
102  N.  Y.  601,  55  Am.  Rep.  844;  Townsend  v. 
Read,  (N.  Y.  City  Ct.  Spec.  T.)  15  Abb.  N. 
Cas.  (N.  Y.)  285. 

North  Carolina.  —  Pate  v.  Oliver,  104  N. 
Car.  458. 

Pennsylvania.  —  Wilson  v.  Gibbs,  28  Pa.  St. 
151- 

An  Interesse  Termini  is  not  an  estate  which 
can  either  cause  or  prevent  a  merger.  Hyde 
v.  Warden,  3  Ex.  D.  72;  Doe  v.  Walker,  5  B. 
&  C.  in,  11  E.  C.  L.  171. 

A  Statutory  Right  of  Redemption  outstanding 
does  not  prevent  a  merger  of  the  term  in  the 
reversion  acquired  by  the  tenant.  Otis  v. 
McMillan,  70  Ala.  46. 

1,  Forbes  v.  Moffatt,  18  Ves.  Jr.  390;  Snow 
v.  Boycott,  (1892)  3  Ch.  110;  Pujol  v.  McKin- 
lay,  42  Cal.  559. 

2.  Abandonment  by  Tenant  —  Alabama.  — 
Schuisler  v.  Ames,  16  Ala.  73,  50  Am.  Dec.  168. 

Delaware.  —  Fell  v.  Dentzel,  2  Marv.  (Del.) 
137. 

Georgia  — Thursby  v.  Myers,  57  Ga.  155. 

Illinois.  —  Baker  v.  Pratt,  15  111.  568. 

Iowa.  —  Haller  v.  Squire,  91  Iowa  10. 

Michigan.  —  Porter  v.  Noyes,  47  Mich.  55; 
Kiplinger  v.  Green,  61  Mich.  340,  1  Am.  St. 
Rep.  5B4. 


Missouri.  — Crawley  v.  Mullins,  48  Mo.  517. 
New  York.  —  Colville  v.  Miles,  45  Hun  (N. 
Y.)  236;  Wood  v.  Walbridge,  19  Barb.  (N.  Y.) 
136. 

North  Carolina.  —  Conrad  v.  Morehead,  89 
N.  Car.  31. 

Ohio.  —  Northwestern  Ohio  Natural  Gas  Co. 
v.  Davis,  9  Ohio  Cir.  Ct.  551,  6  Ohio  Cir.  Dec. 

529- 

Oregon. — Zigler  v.  McClellan,  15  Oregon  499. 
Pennsylvania.  —  McKinney    v.    Reader,  7 
Watts  (Pa.)  123.    See  also  Kreutz  v.  McKnight, 
53  Pa.  St.  319. 

Vermont.  —  Warner  v.  Page,  4  Vt.  291,  24 
Am.  Dec.  607. 

See  also  Reese  v.  Zinn,  103  Fed.  Rep.  97. 
The  landlord  may,  under  some  circum- 
stances, regard  a  refusal  of  the  tenant  to  go 
into  possession  as  an  abandonment  of  all  his 
rights  under  the  lease.  Gazzolo  v.  Chambers. 
73  HI-  75- 

To  constitute  an  abandonment  there  must, 
however,  be  an  actual  abandonment  without 
the  intention  of  returning.  Breyfogle  v.  Wood, 
15  Ky.  L.  Rep  782;  Hough  v.  Brown,  104 
Mich.  109;  Chancey  v.  Smith,  25  W.  Va.  404, 
52  Am.  Rep.  217. 

3.  See  supra,  this  title,  Rent. 

4.  See  the  title  Eviction,  vol.  11,  p.  457. 

5.  Expiration  of  Lessor's  Estate.  —  Morris  v. 
Beebe,  54  Ala.  300;  Barclay  v.  Picker,  38  Mo. 
143;  Holmes  *.  McMaster,  I  Rich.  Eq.  (S. 
Car.)  340. 

6.  Lease  by  Life  Tenant.  —  Delaware.  — 
Horsey  v.  Horsey,  4  Harr.  (Del.)  517. 

Louisiana. —  Dickson"  v.  Dickson,  33  La.  Ann. 
1370. 

Massachusetts.  —  Page  v.  Wight,  14  Allen 
(Mass.)  182. 

Nebraska.  —  Guthmann  v.  Vallery,  51  Neb. 
824 

New  York.  —  Mclntyre  v.  Clark,  (C.  PI.  Gen. 
T.)  6  Misc.  (N.  Y.)  377;  Coakley  v.  Chamber- 
lain, (N.  Y.  Super.  Ct.  Gen.  T.)  8  Abb.  Pr.  N. 
S.  (N.  Y.)  37;  Mulligan  v.  Cox,  (fupm.  Ct. 
App.  T.)  26  Misc.  (N.  Y.)  709. 

Pennsylvania.  — Standard  Metallic  Paint  Co. 
v.  Prince  Mfg.  Co.,  133  Pa.  ft.  474. 

Canada.  —  Doe  v.  Newton,  3  U.  C.  Q.  B.  249; 
Labelle  v.  Villeneuve,  28  L.  C.  Jur.  254. 

The  lessee  of  the  life  tenant  may  immedi- 
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some  jurisdictions  the  lessee  of  a  life  tenant  is  permitted  by  statute  to  retain 
possession  for  a  prescribed  time  after  the  death  of  the  life  tenant.1  In  case 
of  a  lease  by  a  mortgagor  who  is  entitled  to  possession  until  condition  broken, 
the  lease  is  terminated  by  an  entry  by  the  mortgagee  after  condition  broken,2 
or  by  a  sale  of  the  land  under  foreclosure.3  The  sale  of  the  lessor's  title 
under  execution  does  not  terminate  the  lease,  unless  the  judgment  on  which 
the  execution  issued  was  a  lien  on  the  demised  premises  before  the  lease  was 
executed.4 

6.  By  Death  of  Lessor  or  Lessee.  —  Where  the  tenancy  is  for  a  fixed  term, 
neither  the  death  of  the  lessor  5  nor  that  of  the  lessee  6  terminates  the  tenancy  ; 
and  even  periodical  tenancy  is  not  terminated  by  the  lessee's  death.7 

7.  By  Destruction  of  Demised  Premises.  —  The  total  destruction  of  the 
demised  premises  puts  an  end  to  the  lease.8  Thus,  in  case  of  a  lease  of  apart- 
ments in  a  building  the  destruction  of  the  building  terminates  all  rights  of  the 
lessee  to  possession,9  and  the  tenant  has  no  right  to  move  a  shed  upon  the 
site  of  the  building  and  continue  in  occupation.10  When  land,  together  with 
the  buildings  thereon,  is  demised,  the  destruction  of  the  buildings  does  not 
terminate  the  lease,11  even  though  the  lease  provides  that  in  case  of  their 
destruction  the  rent  shall  cease. ia  The  liability  of  the  tenant  for  rent  after  the 
destruction  of  the  buildings  has  been  fully  discussed  elsewhere  in  this  title.13 

8.  By  Surrender,  Forfeiture,  and  Notice  to  Quit. —  The  termination  of  ten- 
ancies by  surrender,  forfeiture,  or  notice  to  quit  will  be  treated  in  separate 
sections. 14 

VIII.  Surrender — 1.  Definition.  —  A  surrender  may  be  defined  as  the 
yielding  up  of  an  estate  for  life  or  years  to  him  who  has  an  immediate  estate 
in  reversion  or  remainder,  whereby  the  estate  for  life  or  years  is  drowned  in 
the  estate  in  reversion  or  remainder.15 


ately  quil  the  possession,  without  any  liability 
to  the  remainderman  for  rent.  Guthmann  v. 
Vailery,  51  Neb.  824. 

1.  Lowrey  v.  Reef,  1  Ind.  App.  244;  Grigsby 
v,  Cleary,  5  T.  B.  Mon.  (Ky.)  514;  Norris  v. 
Cheatham,  6  Ky.  L.  Rep  223;  Miller  Shackle- 
ford,  4  Dana  (Ky.)  276;  King  v.  Foscue,  91  N. 
Car.  116;  Freeman  v.  Tompkins,  1  Strobh.  Eq. 
(S.  Car.)  53. 

2.  Lease  by  Mortgagor.  —  Fitzgerald  v.  Beebe, 
7  Ark.  310;  Gartside  v.  Outley,  58  111.  210,  11 
Am.  Rep.  59. 

3.  CuWerhouse  v.  Worts,  32  Mo.  App.  419; 
Burr  v.  Stenton,  52  Barb.  (N.  Y.)  377. 

4.  Sales  under  Execution.  —  Smith  v.  Aude,  46 
Mo.  App.  631.  See  also  Lewis  v.  Klotz,  39  La. 
Ann.  259. 

Purchase  by  Landlord  at  Tax  Sale.  —  Where 
leased  premises  are,  at  the  time  of  making  the 
lease,  subject  to  the  lien  of  a  special  tax  bill, 
and  the  owner  of  the  premises  buys  them  in  at 
the  execution  sale  under  the  judgment  ren- 
dered on  such  bill,  the  lien  is  extinguished  and 
the  lease  is  confirmed.  Smith  v.  Phelps,  63 
Mo.  585. 

5.  Death  of  Lessor.  —  Jaques  v.  Gould,  4  Cush. 
(Mass  )  384. 

6.  Death  of  Lessee.  —  Alsup  v.  Banks,  68  Miss. 
664.  24  Am.  St.  Rep.  294;  Charles  v.  Byrd,  29 
S.  Car.  544;  Hutchings  v.  Commercial  Bank, 
(Va.  1893)  17  S.  E.  Rep.  477. 

7.  Doe  v.  Porter,  3  T.  R.  13;  Parker  v. 
Constable,  3  Wils.  C.  PI.  25.  See  also  supra, 
this  lille,  Different  Kinds  cf  Tenancies  —  Peri- 
odical Tenancies. 

8.  Destruction  of  Demised  Premises.  —  McMil- 
lan    Solomon,  42  Ala.  356,  94  Am.  Dec.  654. 
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9.  California.  —  Ainsworth  v.  Ritt,  38Cal.  89. 
District  of  Columbia.  —  Schmidt  v.  Pettit,  I 

MacArthur  (D.  C.)  179. 

Georgia.  —  Alexander  v.  Dorsey,  12  Ga.  12, 
56  Am.  Dec.  443;  Fleming  v.  King,  100  Ga. 
449;  Pope  v.  Garrard,  39  Ga.  471. 

Massacliusetts. —  ShawmutNat.  Bank  v.  Bos- 
ton, 118  Mass.  125;  Stockwell  v.  Hunter,  n 
Met.  (Mass.)  448,  45  Am.  Dec.  220. 

ATew  York.  —  Kerr  v.  Merchant's  Exch.  Co., 
3  Edw.  (N.  Y.)3i5;  Austin  v.  Field,  (Buffalo 
Super.  Ct.  Gen.  T.)  7  Abb.  Pr.  N.  S.  (N,  Y.)  29. 

10.  Harrington  v.  Watson,  11  Oregon  143,  50 
Am.  Rep.  465. 

The  lease  of  a  cellar  and  lower  room  in  a 
building  of  several  stories  gives  lo  the  lessee 
no  interest  in  the  land.  If  the  whole  building 
is  destroyed  by  fire,  the  lessee's  whole  interest 
is  gone,  and  he  cannot  cover  over  ihe  cellar 
and  use  it,  though  his  lease  had  not  expired 
by  several  years.  Winton  v.  Cornish,  5  Ohio 
477- 

11.  Connecticut  Mut.  L.  Ins.  Co.  v.  U.  S.,  21 
Ct.  CI.  195;  Lanpher  v.  Glenn,  37  Minn.  4; 
Austin  v.  Field,  (Buffalo  Super.  Ct.  Gen.  T.)  7 
Abb.  Pr.  N.  S.  (N.  Y.)  29;  Hibbard  v.  New- 
man, 2  Baxt.  (Tenn.)  285. 

12.  Patterson  v.  Ackerson,  1  Edw.  (N.  Y.  96. 
Compare  Buschman  v.  Wilso'n,  29  Md.  553. 

13.  See  supra,  this  title,  Rent — Defenses  in 
Actions  for  Rent  —  Effect  of  Tenant's  Loss  of 
Beneficial  Use  of  Property. 

14.  See  infra,  this  title,  Surrender;  For- 
feiture; .Yotice  to  Quit. 

15.  Definition  of  Surrender.  —  Co.  Lilt.  3371''. 
And  see  the  following  cases: 

United  States.  —  Beall  v.  White,  94  U.  S.  382. 
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Distinguished  from  Release.  —  A  surrender  differs  from  a  release  in  that  the  latter 
exists  when  the  estate  in  remainder  or  reversion  descends  upon  the  owner  of 
the  estate  for  years  or  life,  in  possession.1 

2.  To  Whom  to  Be  Made.  —  A  surrender  can  properly  be  made  only  to  the 
owner  of  the  immediate  estate  in  remainder  or  reversion.8  But  an  attempted 
surrender,  which  cannot  take  effect  as  such  because  not  made  to  the  immediate 
reversioner,  may  still  have  effect  as  an  assignment  or  grant  of  the  term  of  the 
surrcndercr,  or  by  way  of  estoppel. 3 

Lease  by  Joint  Lessors.  —  It  has  been  held  that  when  a  lease  is  made  by  joint 
lessors,  and  the  rent  is  reserved  to  them  jointly,  a  surrender  may  be  made  to 
one  only,  as  one  of  such  lessors  could  discharge  the  rent.4 

Assignee  of  Reversion.  —  Where  the  reversion  is  assigned,  the  surrender  may  be 
made  to  the  assignee.5 

Infant.  —  A  surrender  to  an  infant  reversioner  has  been  held  good.6 

Agent.  — -  A  surrender  to  an  agent  authorized  by  his  principal  to  receive  it 
is,  of  course,  a  surrender  to  the  principal.  The  validity  of  such  a  surrender 
depends  solely  upon  the  authority  of  the  agent  to  accept  a  surrender;7  and 


California.  —  Welcome  v.  Hess,  90  Cal.  507, 
25  Am.  St.  Rep.  145. 

Iowa.  —  Brovvn  v.  Cairns,  107  Iowa  727. 

Missouri.  —  Huling  v.  Roll,  43  Mo.  App.  234; 
Buck  v.  Lewis,  46  Mo.  App.  227;  Churchill  v. 
Lammers,  60  Mo.  App.  244;  Updike  v.  St. 
Louis,  94  Mo.  234. 

New  Jersey .  —  Reed  v.  Snowhill,  51  N.  J.  L. 
164. 

New  York.  —  Schieffelin  v.  Carpenter,  15 
Wend.  (N.  Y.)  400;  Coe  v.  Hobby,  72  N.  Y. 
145,  28  Am.  Rep.  120;  Ramsay  v.  Wilkie,  (C. 
PI.  Gen.  T.)  36  N.  Y.  St.  Rep.  864. 

Pennsylvania.  —  Auer  v.  Penn,  Q2  Pa.  St.  444. 

Wisconsin.  —  Bailey  v.  Wells,  8  Wis.  141,  76 
Am.  Dec.  233. 

Leases  in  Fees.  —  As,  in  case  of  leases  in  fee, 
there  is  strictly  no  reversion,  the  doctrine  of 
surrender  cannot  apply  (hereto.  Springstein 
v.  Schermerhorn,  12  Johns.  (N.  Y.)  357,  Com- 
pare Doe  v.  McDougall,  3  U.  C.  Q.  B.  O.  S.  177. 

1.  2  Black.  Com.  326.  See  also  the  title 
Release. 

2.  To  Whom  Surrender  May  Be  Made.  —  Cadle 
v.  Moody,  30  L.  J.  Exch.  385;  Updike  v.  St. 
Louis,  94  Mo.  234. 

A  surrender  cannot  be  made  to  sequestralors 
from  a  court  of  chancery.  Cornish  v.  Searell, 
8  B.  &  C.  471,  15  E.  C.  L.  267. 

3.  Doe  v.  Brown,  2  El.  &  Bl.  331,  75  E.  C.  L. 
331;  Updike  v.  St.  Louis,  94  Mo.  234. 

4.  Lease  by  Joint  Lessors.  — ■  Churchill  v.  Lam- 
mers, 60  Mo.  App.  244. 

Where  a  lease  was  made  by  two  joint  ten- 
ants, and  one  of  them  only  had  afterwards 
interfered  in  ihe  management  of  the  demised 
premises,  it  was  held  that  the  surrender  to 
such  one  was  good.  Dodd  v.  Acklom,  6  M.  & 
G.  673,  46  E.  C.  L.  673. 

In  Woodward  v.  Lindley,  43  Ind.  333,  it  was 
held  that  when  a  lease  was  made  by  a  hus- 
band and  wife,  and  the  rent  was  reserved  to 
the  wife,  a  surrender  could  be  made  to  her 
only. 

5.  Surrender  to  Assignee  of  Reversion.  —  Cum- 
mings  v.  Rosenberg,  (N.  Y.  City  Ct.  Gen.  T.) 
6  Misc.  (N.  Y.)  538. 

Assignee  in  Trust  for  Creditors.  —  Where  the 
estate  of  the  lessor  is  assigned  in  trust  for 
creditors,  the  lessee  may  surrender  to  such 


assignee.  Williamson  v.  Richardson,  6  T.  B. 
Mon.  (Ky.)  596. 

Leasehold  Reversioner.  —  A  lessee  for  years 
may  surrender  to  a  leasehold  reversioner 
though  his  term  exceeds  in  length  thai  of  such 
leasehold  reversioner.  Hughes  v.  Robotham, 
Cro.  Eliz.  302. 

When  a  second  lease  is  not  to  begin  until 
after  the  expiration  of  a  prior  lease,  the  first 
lessee  cannot  surrender  to  ihe  second  lessee. 
Dickson  v.  Lehnen,  37  Fed.  Rep.  319. 

And  in  Case  of  an  Overlease,  the  first  lessee 
may  surrender  to  the  lessor  if  he  has  not 
attorned  to  the  overlessee,  as  the  overle2se 
does  not  pass  the  reversion  until  attornment. 
Edwards  v.  Wick  war,  L.  R.  1  Eq.  403. 

Assignee  of  Reversion  Without  Rent.  —  Where 
the  lessor  assigns  the  reversion  the  lessee  may 
surrender  to  such  assignee,  though  the  lessor 
reserved  the  rent  to  accrue.  Southwell  v. 
Scotter,  49  L.  J.  Exch.  356. 

6.  Infant  Reversioner.  —  Thompson  v.  Leach, 
2  Vent.  198. 

7.  Surrender  to  Agent  —  Indiana.  —  Wood- 
ward v.  Lindley,  43  Ind.  333. 

Massachusetts.  —  Amory  v.  Kannoffsky,  117 
Mass.  351,  19  Am.  Rep.  416. 

Montana.  —  Blake  v.  Dick,  15  Mont.  236,  48 
Am.  St.  Rep.  671. 

New  York.  —  Peche  v.  Sloane,  16  X.  Y.  App. 
Div.  458;  Arras  v.  Richardson,  (N.  Y.  City  Ct. 
Gen.  T.)  5  N.  Y.  Supp.  755;  Rvan  t.  Jones, 
(C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.)  6y,  Baylis  v. 
Prentice,  75  N.  Y.  604;  Frost  v.  Akron  Iron 
Co.,  1  N.  Y.  App.  Div.  449. 

Pennsylvania, — Jamestown,  etc.,  R.  Co.  v. 
Egbert,  152  Pa.  St.  53;  Weiehtman  v.  Harley, 
20  W.  N.  C.  (Pa.)  470;  Murphy  v.  Losch,  148 
Pa.  St.  171;  De  Moral  r\  Falkenhagen,  148  Pa. 
St.  393. 

Washington.  —  Hart  v.  Pratt,  19  Wash.  560. 
And  see  the  title  Agency,  vol.  1,  p.  930,  in 
regard  to  the  general  authority  of  agents. 

A  Solicitor  of  a  Railway  Company  Lessor,  with 
control  of  its  legal  business,  has  no  implied 
authority  to  accept  a  surrender.  Jamestown, 
etc.,  R.  Co.  v.  Egbert,  152  Pa.  St.  53- 

Authority  to  Collect  Rents  and  Direct  Repairs 
does  not  authorize  an  agent  to  accept  a  sur- 
render.   Woodward  v.  Lindley,  43  '"d.  333; 
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though  an  agent  accepting  a  surrender  may  not,  in  the  first  instance,  have  had 
authority,  still  such  authority  may  be  conferred  upon  him  by  ratification.1 

3.  By  Whom  to  Be  Made.  —  The  surrender  is,  of  course,  to  be  made  by  the 
owner  of  the  term  at  the  time  of  the  surrender.3 

Cestui  Que  Trust.  —  A  person  for  whom  a  lease  is  held  in  trust  by  the  lessee 
cannot,  it  seems,  make  a  legal  surrender.3 

Person  Non  Compos  Mentis.  —  A  surrender  by  a  person  non  compos  mentis  is  void.4 

Colessee.  —  One  of  several  colessees  cannot  surrender  so  as  to  defeat  the  inter- 
ests of  the  other  colessees.5 

Agent.  —  A  surrender  of  a  term  may,  of  course,  be  made  by  an  agent  for  the 
lessee,  but  to  render  a  surrender  by  an  agent  binding  on  the  lessee  such  agent 
must  have  had  legal  authority  to  surrender.0  If  the  landlord  accepts  a  sur- 
render from  the  agent  of  the  lessee  who  acted  without  authority,  the  lessee 
may  ratify  the  act  of  the  agent  and  make  the  surrender  binding  on  the 
landlord.7 

4.  How  Made  —  a.  SURRENDER  IN  Fact  —  (i)  In  General.  —  A  surrender 
made  by  the  express  agreement  of  the  parties,  properly  executed,  is  called  a 
surrender  in  fact.s  The  proper  wording  of  an  agreement  of  surrender  is 
by  the  use  of  the  words  "surrender  and  yield  up;"  still,  any  form  of  words 
whereby  the  intent  and  agreement  of  the  parties  may  appear  will  be  sufficient 
to  work  a  surrender,  and  the  law  will  direct  the  operation  and  construction  of 
the  words  accordingly,  without  the  precise  or  formal  use  of  the  words  "  sur- 
render and  yield  up."0  On  the  other  hand,  the  law  will  not  construe  an 
agreement  as  a  surrender  if  contrary  to  the  intention  of  the  parties,  and  if  the 
agreement  is  capable  of  another  construction.10  When  a  lessee  conveys  his 
term  to  the  lessor,  who  is  owner  of  the  fee,  by  way  of  a  lease,  the  legal  opera- 
tion of  such  an  instrument  is  a  surrender,  and  a  merger  of  the  term.11 

Agreement  to  Surrender.  —  An  agreement  to  surrender  in  futnro  is  not  of  itself 
a  surrender.    The  act  of  surrender  must  accompany  the  agreement.13  Still, 

Murphy  v.  Losch,  148  Pa.  St.  171;  Blake  v. 
Dick,  15  Mont.  236,  48  Am.  St.  Rep.  671. 

A  General  Agent  who  executed  the  lease  for 
his  principal  has  implied  authority  to  accept  a 
surrender.  Amory  v.  Kannoffsky,  117  Mass. 
351,  19  Am.  Rep.  416. 

1.  Ratification  of  Agent's  Acceptance  of  Surren- 
der. —  Amory  v.  Kannoffsky,  117  Mass.  351,  19 
Am.  Rep.  416. 

2.  By  Whom  Surrender  to  Be  Made.  —  Thomas 
v.  Zumbalen,  43  Mo.  471. 

3.  See  the  title  Trusts  and  Trustees. 

4.  Persons  Non  Compos  Mentis.  —  Thompson 
v.  Leach,  2  Vsnt.  198,  208  note. 

Infants. The  provisions  of  the  Act  of  n 
Geo.  IV.  and  1  Wm.  IV.,  c.  65,  for  the  surren- 
der of  a  lease  to  which  an  infant  is  entitled, 
apply  to  a  lease  to  which  an  infant  is  only 
beneficially  entitled,  the  legal  estate  being- 
vested  in  a  trustee  for  him.  In  rc  Griffiths, 
54  L.  J.  Ch.  742  29  Ch.  D.  24S. 

Guardian. —  A  guardian  without  the  consent 
of  the  Orphans'  Court  cannot  accept  a  surren- 
der. Springer  v.  Citizens'  Natural  Gas  Co., 
145  Pa.  St.  430. 

5.  Colessees.  —  Williams  v.  Vanderbilt,  145 
111.  239,  36  Am.  St.  Rep.  486;  Baker  v.  Pratt, 
15  111.  568;  Bergland  v.  Frawley,  72  Wis.  559. 
See  also  Hooks  v.  Forst,  165  Pa.  St.  238. 

6.  Surrender  by  Agent. — Thus,  under  the 
New  York  statute  of  frauds,  a  surrender  by 
the  agent  of  the  lessee  for  a  term  of  years  is 
not  valid  unless  the  agent  was  authorized  in 
writing  to  make  the  surrender.  Ramsay  v. 
Wilkie,  (C.  PI.  Gen.  T.)  36  N.  Y.  St.  Rep.  864. 
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7.  Ratification  of  Surrender  by   Agent. —  In 

Loague  v.  Memphis,  7  Lea  (Tenn.)  198,  this 
rule  was  applied  where  a  lease  to  a  municipal 
corpotation  was  surrendered  by  an  employee 
or  officer  of  the  corporation  without  authority. 

8.  Surrender  in  Fact.  ■ —  Schieffelin  v.  Carpen- 
ter, 15  Wend.  (NT.  Y.)  400. 

Though  a  lease  provides  that  it  can  be  ter- 
minated only  in  a  specified  manner,  a  surren- 
der otherwise  made  and  accepted  is  a  waiver 
of  the  conditions  of  the  lease  in  this  regard. 
Loague  v.  Memphis,  7  Lea  (Tenn.)  198. 

9.  Form  of  Instrument  of  Surrender.  —  Smith  v. 
Mapleback,  1  T.  R.  441;  Doe  v.  Stagg,  5  Bing. 
N.  Cas.  564,  35  E.  C.  L.  230;  Williams  v.  Saw- 
yer, 6  Moo.  226,  17  E.  C.  L.  38;  Latta  v.  Weiss, 
131  Mo.  230;  Harris  v.  Hiscock,  91  N.  Y.  340; 
Roe  v.  Conway,  74  N.  Y.  201;  Greider's  Ap- 
peal, 5  Pa.  St.  422. 

Assigning  the  Lease  to  the  Lessor  as  Collateral 
Security  does  not  operate  as  a  surrender. 
Breese  v.  Bange,  2  E.  D.  Smith  (N.  Y.)  474- 

10.  Burton  v.  Barclay,  7  Bing.  745,  20  E.  C. 
L-  315- 

11.  Shepard  v.  Spaulding,  4  Met.  (Mass.) 416- 

12.  Agreement  to  Surrender.  —  National  Union 
Bldg.  Assoc.  v.  Brewer,  41  111.  App.  223; 
Donahoe  v.  Rich,  2  Ind.  App.  540. 

Continuing  Offer  to  Accept  Surrender.  —  A  let- 
ter from  the  landlord  to  the  tenant  requesting 
the  latter  to  give  up  possession  by  a  certain 
date  prior  to  the  expiration  of  the  term  cannot 
be  considered  as  a  continuing  offer  to  accept 
the  surrender  after  such  date.  Koehler  v. 
Scheider,  16  Daly  (N.  Y.)  235. 
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an  instrument  may  take  effect  as  a  contingent  surrender,  operating  as  a  con- 
veyance in  prcesenti  to  take  effect  in  f//t?/ro.1 

Leases  under  Seal.  —  The  rule  that  leases  under  seal  cannot  be  modified  or 
changed  except  by  an  instrument  under  seal  does  not  prevent  the  surrender 
of  a  lease  under  seal  by  an  agreement  not  under  seal.2 

(2)  Statute  of  Frauds.  —  At  common  law  a  surrender  in  fact  could  be  made 
without  writing,3  and  even  a  term  created  by  deed  could  be  surrendered  by 
parol.4  It  is  now  provided  by  the  statute  of  frauds  in  most  jurisdictions  that 
no  lease  or  term  for  years  shall  be  surrendered  unless  by  deed  or  note  in  writ- 
ing.5 The  statutes,  however,  except  from  their  operation  surrenders  by  act  or 
operation  of  law,  and  it  has  been  held  that  a  statute  requiring  that  surrenders  in 
writing  be  by  deed  did  not  affect  the  validity  of  surrenders  by  operation  of  law.6 

(3)  Cancellation  and  Destruction  of  Lease. —  In  pursuance  of  the  principle 
that  the  destruction  of  a  deed  of  grant  does  not  divest  the  estate  of  the 
grantee,7  it  is  held  that  the  mere  destruction  or  cancellation  of  the  instrument 
or  deed  of  lease  does  not  divest  the  term  of  the  lessee  or  operate  as  a  sur- 
render.8 The  cancellation  or  destruction  of  the  lease  by  mutual  agreement 
may,  however,  be  shown  in  evidence,  together  with  other  facts,  to  prove  a  sur- 
render by  operation  of  law.9 


1.  Allen  v.  Jaquish,  21  Wend.  (N.  Y.)  628. 

2.  Surrender  of  Lease  under  Seal.  —  Farmer  v. 
Rogers,  2  Wils.  C.  PI.  26;  Peters  v.  Barnes,  16 
Ind.  219;  Allen  v.  Jaquish,  21  Wend.  (N.Y.) 
628.    See  also  Roe  v.  Conway,  74  N.  Y.  201. 

3.  Common  Law.  —  Wilston  v.  P'ilkney,  1  Vent. 
242;  Bsidler  v.  Fish,  14  111.  App.  29;  Baker  v. 
Pratt,  15  111.  568;  Lewis  v.  Fish,  40  III.  App. 
372;  Mc  Kenzie  v.  Lexington,  4  Dana  (Ky.)  129, 

4.  Farmer  v.  Rogers,  2  Wils.  C.  PI.  26. 
Compare  Lewis  v.  Fish,  40  111.  App.  372. 

5.  Statute  of  Frauds —  England.  —  Farmer  v. 
Rogers,  2  Wils.  C.  PI.  26;  Matthews  v.  Sawell, 
8  Taunt.  270,  4  E.  C.  L.  101;  Thomson  v. 
Wilson,  2  Stark.  379,  3  E.  C.  L.  453;  Bolting 
v.  Martin,  1  Campb.  317;  Mollett  v.  Brayne,  2 
Campb.  103. 

Canada.  —  Doe  v.  Denison,  8  U.  C.  Q.  B.  185. 

California.  — ■  Welcome  v.  Hess,  90  Cal.  507, 
25  Am.  St.  Rep.  145. 

Delaware. — Logan  v.  Barr,  4  Harr.  (Del.)  546. 

Georgia.  —  National  Bank  v.  Bones,  75  Ga. 
246. 

Indiana.  —  Peters  t.  Barnes,  16  Ind.  219. 

Maine.  —  Hesseltine  v.  Seavey,  16  Me.  212. 

Maryland.  —  Lamar  v.  McNamee,  10  Gill  & 
J.  (Md.)  126,  32  Am.  Dec.  152;  Lammott  v. 
Gist,  2  Har.  &  G.  (Md.)  433. 

Nebraska.  —  Kittle  v.  St.  John,  7  Neb.  73. 

New  Hampshire.  —  Felker  v.  Richardson,  67 
N.  H.  509. 

New  York.  —  Rowan  v.  Lytle,  n  Wend.  (N. 
Y.)  616;  Kelly  v.  Noxon,  64  Hun  (N.  Y.)  281; 
Jackson  v.  Gardner,  8  Johns.  (NT.  Y.)  394. 

Ohio.  — Strong  v.  Schmidt,  15  Ohio  Cir.  Ct. 
233,  8  Ohio  Cir.  Dec.  551. 

Pennsylvania.  —  McKinney  v.  Reader,  7 
Watts  (Pa.)  123;  Greider's  Appeal,  5  Pa.  St. 
422;  Kiester  v.  Miller,  25  Pa.  St.  481. 

Wisconsin.  —  Bailey  v.  Wells,  8  Wis.  141, 
76  Am.  Dec.  233. 

In  Auer  v.  Penn,  92  Pa.  St.  444,  it  is  said: 
"  The  fact  that  a  lease  is  for  a  longer  term 
than  three  years  does  not  prevent  a  rescission 
thereof  by  agreement  of  the  parties  when  ac- 
companied by  a  surrender  of  the  term  and 
possession  by  the  tenant  to  the  landlord,  and 
the  acceptance  thereof  by  the  latter." 


The  Delaware  Statute  of  Frauds  requires  an 
agreement  to  accept  a  surrender  of  a  parol 
lease  to  be  in  writing.  Logan  v.  Barr,  4  flarr. 
(Del.)  546. 

Lease  with  Less  than  Year  to  Run.  —  t  nder  the 
New  York  statute  (2  Rev.  Stat.  134,  §  6;  Rev. 
Stat.  N.  Y.,  9th  ed.  1896,  p.  1884,  S  6),  which 
provides  that  no  interest  in  lands  other  than 
leases  for  a  term  not  exceeding  one  year  shall 
be  surrendered  unless  by  operation  of  law  or 
by  deed  or  conveyance  in  writing,  an  unex- 
pired term  of  one  year  under  a  lease  for  three 
years  may  be  surrendered  by  parol.  Smith  v. 
Devlin,  23  N.  Y.  363.  See  also  Allen  v.  Dev- 
lin, 6  Bosw.  (N.  Y.)  1;  Sherman  v.  Engel, 
(Supm.  Ct.  App.  T.)  18  M.sc.  (N.  Y.)  484. 

Pennsylvania  —  Oil  and  Gas  Lease. —  Where 
the  lessees  under  such  a  lease  had  an  absolute 
right  to  rescind  the  same  at  any  time,  and  they 
did  not  enter  into  possession,  their  rights  were 
held  capable  of  surrender  by  parol.  Hooks  v. 
Forst,  165  Pa.  St.  238. 

6.  Lewis  v.  Brooks,  8  U.  C.  Q.  B.  576. 

7.  Lewis  v.  Payn,  8  Cow.  (N.  Y.)  71,  18  Am. 
Dec.  427;  Smith  v.  McGowan,  3  Barb.  (N.  Y.) 
404. 

8.  Destruction  of  Instrument  of  Demise  —  Eng- 
land. —  Roe  v.  York,  6  East  86;  Ward  v.  Lum- 
ley,  5  H.  &  N.  87. 

Canada.  —  Laur  v.  White,  18  U.  C.  C.  P.  99; 
Doe  v.  Denison,  8  U.  C.  Q.  B.  18;. 

Illinois.  —  National  Union  Bldg.  Assoc.  v. 
Brewer,  41  111.  App.  223. 

Mississippi. — •  Whitton  :■.  Smith,  Freem. 
(Miss.)  231. 

New  York.  —  Rowan  v.  Lytle,  11  Wend.  (N. 
Y.)  617;  Raynor  v.  Wilson,  6  Hill  (N.  Y.)  469; 
Nicholson  v.  Halsey,  1  Johns.  Ch.  (N.  Y.)  417. 

Writing  the  Word  "Canceled"  on  the  Lease 
does  not  constitute  a  surrender.  National 
Union  Bldg.  Assoc.  v.  Brewer,  41  111.  App.  223. 

Alteration  of  Lease.  —  See  the  title  Altera- 
tion of  Instruments,  vol.  2,  at  pp.  189,  199, 
217,  especially. 

9.  Walker  v.  Richardson,  2  M.  &  W.  SS2; 
Wootley  v.  Gregory,  2  Y.  &  J.  536;  Beidler  v. 
Fish,  14  111.  App.  29;  Holbrook  v.  Tirrell,  9 
Pick.  (Mass.)  105. 
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b.  Surrender  by  Operation  of  Law  —  (i)  Ln  General. — A  surrender 
by  act  or  operation  of  law  is  said  to  take  place  when  the  owner  of  a  particular 
estate  has  been  a  party  to  some  act  the  validity  of  which  he  is  by  law  after- 
wards estopped  from  disputing,  and  which  would  not  be  valid  if  his  particular 
estate  continued  to  exist,1  and  operates  by  way  of  estoppel  independently  of 
the  intention  of  the  parties.2  The  doctrine  of  surrender  by  operation  of  law 
applies  to  leases  under  seal  as  well  as  to  leases  not  under  seal.3 

Surrender  to  Be  in  Entirety.  —  The  surrender  of  the  possession  of  a  part  of  the 
demised  premises  and  a  proportionate  reduction  of  the  rent  do  not  amount  to 
a  surrender  by  operation  of  law  of  the  old  tenancy  and  the  creation  of  a  new ; 
a  surrender,  to  put  an  end  to  the  lease,  should  be  in  entirety.4 

(2)  Acceptance  by  Tenant  of  Neiv  Lease- — (a)  in  General.  —  A  surrender  by 
operation  of  law  is  effected  by  the  acceptance  by  the  tenant  of  a  new  lease 
from  the  lessor  for  the  whole  or  a  part  of  the  term  embraced  in  the  former 
lease,5  and  the  acceptance  of  a  new  lease  from  the  grantee  of  the  reversion 
will  also  operate  as  a  surrender.0  So  also  the  acceptance  of  a  new  lease  by 
the  assignee  of  a  term  operates  as  a  surrender.7 

(b)  Character  of  New  Lease.  —  It  is  now  conclusively  settled  by 'authority  that  the 
second  lease,  in  order  to  operate  as  an  effectual  surrender  by  operation  of  law 


1.  Surrender  by  Operation  of  Law  —  England. 

—  Lyon  v.  Reed,  13  M.  &  W.  285;  Reeve  v. 
Bird,  1  C.  M.  &  R.  31. 

Canada.  —  Doe  7/.  Denison,  8  U.  C.  Q.  B. 
185;  Nixon  v.  Malrby,  7  Ont.  App.  371. 

United  States.  —  Beall  v.  White,  94  U.  S.  382. 

California.  — Welcome  v.  Hess,  go  Cal.  507, 
25  Am.  St.  Rep.  145. 

Illinois.  —  Williams  v.  Vanderbilt,  145  111. 
238,  36  Am.  St.  Rep.  486. 

Iowa.  —  Brown  v.  Cairns,  107  Iowa  727. 

Massachusetts.  —  Amory  v.  Kannoffsky,  117 
Mass.  351,  19  Am.  Rep.  416. 

Minnesota.  —  Smith  v.  Pendergast,  26  Minn. 
318;  Nelson  v.  Thompson,  23  Minn.  508;  Bowen 
v.  Haskell,  53  Minn.  480;  Dayton  v.  Craik,  26 
Minn.  133. 

Missouri.  —  Prior  v.  Kiso,  81  Mo.  241;  Hil- 
ling v.  Roll,  43  Mo.  App.  234;  Heine  v.  Mor- 
rison, 13  Mo.  App.  577. 

New  York.  —  Lewis  v.  Augermiller,  89  Hun 
(N.  Y.)  65;  Bailey  v.  Delaplaine,  1  Sandf.  (N. 
Y.)  5;  Hurley  v.  Sehring,  (Supm.  Ct.  Gen.  T.) 
43  N.  Y.  St.  Rep.  240. 

Incorporeal  Hereditament.  —  A  term  in  an  in- 
corporeal hereditament,  such  as  a  ferry,  may 
be  surrendered  by  operation  of  law.  Peter  v. 
Kendal,  6  B.  &  C.  703,  13  E.  C.  L.  299. 

2.  Operates  by  Way  of  Estoppel.  —  Welcome  v. 
Hess,  90  Cal.  507,  25  Am.  St.  Rep.  145 ;  Huling 
v.  Roll,  43  Mo.  App.  234. 

3.  Leases  under  Seal.  —  Gault  v.  Shepard,  14 
Ont.  App.  203;  Prior  v.  Kiso,  81  Mo.  241; 
Sherman  v.  Engel,  (Supm.  Ct.  App.  T.)  18 
Misc.  (N.  Y.)  484. 

4.  Surrender  to  Be  in  Entirety.  —  Holme  v. 
Brunskill,  3  Q.  B.  D.  495;  Baynton  v.  Morgan, 
22  Q  B.  D.  74;  Dreyfus  v.  Hirt,  82  Cal.  621; 
Nachbour  v.  Wiener,  34  111.  App.  237;  Burn- 
ham  v.  O'Grady,  90  Wis.  461. 

5.  Acceptance  by  Tenant  of  New  Lease  —  Eng- 
land.—  Ive's  Case,  5  Coke  ri;  Hamerton  v. 
Stead,  5  Dowl.  &  R.  206;  Doe  v.  Bridges,  1  B. 
&  Ad.  847,  20  E.  C.  L.  497;  Blake  v.  Luxton, 
3  P.  Wms.  10,  note  z;  Dodd  v.  Acklom,  6  M. 

6  G.  673,  46  E.  C.  L.  673;  Nixon  v.  Robinson, 

7  Ir.  Eq.  520;  Jones  v.  Bridgman,  39  L.  T.  N. 


S.  500;  Lyon  v.  Reed,  13  M.  &  W.  285;  Ful- 
merston  v.  Steward,  Plowd.  106;  Ive  v.  Sams, 
Cro.  Eliz.  522;  Davison  v.  Stanley,  4  Burr. 
2210;  M'Donneil  v.  Pope,  9  Hare  705;  Cooper 
v.  Robinson,  10  M.  &  W.  694. 

Canada.  —  Lewis  v.  Brooks,  8  U.  C.  Q.  B. 
576;  Pronguey  v.  Gurney,  37  U.  C.  Q.  B.  347; 
Hortop  v.  Taylor,  21  U.  C.  C.  P.  56;  Doe  v. 
Kent,  5  U.  C.  Q.  B.  O.  S.  437- 

Alabama.  —  Olis  v.  McMillan,  70  Ala.  46. 

California.  —  Camarillo  v.  Fenlon,  49  Cal. 
202;  Welcome  v.  Hess,  90  Cal.  507,  25  Am.  St. 
Rep.  145;  Jungerman  v.  Bovee,  19  Cal.  354. 

Illinois.  —  Nachbour  v.  Wiener,  34  111.  App. 
237;  White  v.  Walker,  31  111.  422;  Hoag  v. 
Carpenter,  18  111.  App.  555;  Dills  v.  Stobie,  81 
111.  202.    See  also  Baker  v.  Pratt,  15  111.  568. 

Iowa.  —  Rollins  v.  Proctor,  56  Iowa  326. 

Kentucky.  —  Coleman  v.  Mabberly,  3  T.  B. 
Mon.  (Ky.)  221;  Hill  v.  Wilson,  15  Ky.  L.  Rep. 
814. 

Massachusetts.  —  Flagg  v.  Dow,  99  Mass.18. 

Michigan .  —  Donkersley  v.  Levy,  38  Mich. 
54;  Walsh  v.  Marlin,  69  Mich.  29. 

Nebraska.  —  Enyeart  v.  Davis,  17  Neb.  228. 

New  York.  —  Schieffelin  v.  Carpenter,  15 
Wend.  (N.  Y.)  400;  Jackson  v.  Gardner,  8 
Johns.  (N.  Y.)  394;  Huiley  v.  Sehring,  (Supm. 
Ct.  Gen.  T.)  43  N.  Y.  St.  Rep.  240;  Coe  v. 
Hobby,  72  N.  Y.  141,  28  Am.  Rep.  120;  Wilbur 
v.  Collin,  4  N.  Y.  App.  Div.  417;  Smith  v. 
Niver,  2  Barb.  (N.  Y.)  180;  Abell  v.  Williams, 
3  Daly  (N.  Y.)  17;  Livingston  v.  Potts,  16 
Johns.  (NT.  Y.)28:  Cooper  v.  Fretnoransky,  (C. 
PI.  Gen.  T.)  42  N.  Y.  St.  Rep.  472. 

Pennsylvania.  —  Carnegie  Natural  Gas  Co.  v. 
Philadelphia  Co.,  158  Pa.  St.  317;  Phcenixville 
v.  Walters,  29  W.  N.  C.  (Pa.)  4^3- 

West  Virginia.  —  Edwards  v.  Hale,  37  W. 
Va.  193;  Wade  v.  South  Penn  Oil  Co.,  45  W. 
Va.  380'. 

6.  Acceptance  of  New  Lease  from  Grantee  of 
Reversion.  —  Lewis  v.  Brooks,  8  U.  C.  Q.  B. 
576;  Otis  v.  McMillan,  70  Ala.  46. 

7.  Acceptance  of  New  Lease  by  Assignee  of 
Term. —  Wilbur  v.  Collin.  4  N.  Y.  App.  Div. 
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of  the  first  lease,  must  be  a  valid  one  so  as  to  convey  the  interest  it  professes 
to  convey  to  the  lessee,  and  also  to  bind  him  to  the  performance  of  the  cove- 
nants or  agreements  in  favor  of  the  lessor.1 

Voidable  Lease. — And  it  seems  that  a  lease  voidable  merely  will  not,  if 
avoided,  operate  as  a  surrender  of  the  existing  lease.2 

Parol  Lease.  —  The  acceptance  by  the  tenant  of  a  valid  parol  lease  will 
operate  as  a  surrender  by  operation  of  law  of  a  prior  written  lease,  or  even  of 
a  prior  lease  under  seal.3 

Lease  Subject  to  Condition.  —  The  acceptance  of  a  new  lease  may  operate  as  a 
surrender  though  it  is  upon  condition  subsequent  and  is  afterward  declared 
void  for  breach  of  condition.4  It  would  seem,  however,  that  if  the  new  lease 
is  subject  to  a  condition  precedent,  it  will  not  operate  as  a  surrender  of  the 
old  lease  unless  the  condition  precedent  is  performed  so  as  to  render  the  new- 
lease  operative.5 

Lease  to  Commence  in  Futuro.  —  The  acceptance  by  the  lessee  for  a  term  of  years 
of  a  lease  to  commence  in  futuro,  but  before  the  expiration  of  the  existing 
lease,  will  also  operate  as  a  surrender  of  the  existing  lease  by  operation  of  law.6 

Lease  for  Shorter  Term  than  Existing  Lease.  —  The  fact  that  the  new  lease  is  for  a 
shorter  term  than  the  existing  lease  will  not  prevent  its  acceptance  from  oper- 
ating as  a  surrender  in  law.7 

Agreement  for  New  Lease.  —  The  mere  execution  of  an  agreement  for  a  new 
lease  will  not  of  itself  operate  as  a  surrender.8  Still,  when  the  agreement  for 
a  new  lease  was  acted  upon,  though  no  new  lease  was  in  fact  executed,  it  has 
been  held  that  a  surrender  was  effected.9 

New  Lease  of  Part  of  Demised  Premises.  — An  acceptance  of  a  new  lease  of  a  part 
only  of  the  premises  operates  as  a  surrender  only  as  regards  the  part  of  the 
premises  so  relet.10 

(c)  Intention  of  Parties.  —  In  England  the  acceptance  of  a  new  lease  by  the 
tenant  has  been  held  to  operate  as  a  surrender  even  against  the  intention  of 
the  parties.11  In  the  United  States,  however,  the  courts  have  refused  to  give 
effect  to  such  acceptance  as  a  surrender  against  the  intention  of  the  parties.12 

1.  New  Lease  Must  Be  Valid.  —  Doe  v.  Court-  (Ind.  App.  1899)  55  N.  E.  Rep.  799;  Blackman 
enay,  11  Q.  B.  702,  63  E.  C.  L.  702;  Doe  v.  v.  Kessler,  (Iowa  1899)81  N.  W.  Rep.  185. 
Poole,  ri  Q.  B.  713,  63  E.  C.  L.  713;  Zouch  v.  4.  Lease  Subject  to  Condition.  —  Thurs by  v. 
Parsons,  3  Burr.  1794;  Davison  v.  Stanley,  4  Plant,  1  Saund.  236/;. 

Burr.  2210;  Schieffelin  v.  Carpenter,  15  Wend.  5.  John  v.  Jenkins,  1  Cromp.  &  M.  227. 

(N.  Y.)  400;  Smith  v,  Nlver,  2  Barb.  (N.  Y.)  6.  Lease  to  Commence  in  Futuro.  —  Ive's  Case 

180;  Smith  v.  Kerr,  108  N.  Y.  31,  2  Am.  St.  5  Coke  11;  Doe  v.  Mil  ward,  3  M.  &  W.  328- 

Rep.  362;  Coe  v.  Hobby,  72  N.  Y.  145,  28  Am.  Hutchins  v.  Martin,  Cro.  Eliz.  605. 

Rep.  120;  Chamberlain  v.  Dunlop,  126  N.  Y.  7.  Dodd  v.  Acklom,  6  M.  &  G.  679,  46  E.  C. 

45,  22  Am.  St.  Rep.  807,  affirming  (Supm.  Ct.  L.  679;  Enyeart  v.  Davis,  17  Neb.  228. 

Gen.  T.)  8  N.  Y.  Supp.  125;  Davidsons.  Blu-  8.  Agreement  for   New  Lease.  —  Foquel  v 

mor,  7  Daly  (N.  Y.)  205;  Whitney?/.  Meyers,  Moor,  7  Exch.  870;  Graham  v.  Whtchelo  1 

r  Duer(N.  Y.)  266.    Compare  Doe  v.  Bridges,  Cromp.  &  M.  188;  Hamerton  v.  Stead  3  b'  & 

1  B.  &  Ad.  847,  20  E.  C.  L.  497;  Clark  v.  C.  482,  10  E.  C.  L.  161;  Wallace  v.  Paiton  12 

Barnes,  76  N.  Y.  301,  32  Am.  Rep.  306;  Nathan  CI.  &  F.  491,  affirming  Long  &  T.  470  Com- 

v.  Stern,  13  Daly  (N.  Y.)  390.  pare  Porry  v.  Allen,  Cro.  Eliz.  173. 

2.  Voidable  Lease.  —  Easton  v.  Penny,  67  L.  An  agreement  for  a  new  lease  which  is 
T.  N.  S.  290;  Roe  v.  York,  6  East  86.  capable  of  specific  performance,  and  which 

Thus,  the  acceptance  of  a  new  lease  by  a  is  in  effect  equivalent  to  a  new  lease,  will,  it 

minor  will  not  operate  as  a  surrender  of  an  seems,  operate  as   a  surrender.     Walsh"  v. 

existing  lease  to  which  he  was  entitled,  unless  Lonsdale,  21  Ch.  D.  9. 

the  new  lease  is  ratified  by  the  minor  when  of  9.  Ex  p.  Vitale,  47  L.  T.  N.  S.  480;  Jones  v 

age.    Lloyde  v.  Gregory,  W.  Jones  405.  Bridgman,  39  L.  T.  N.  S.  500;  Hamerton  v. 

Nor  will  the  acceptance  of  a  new  lease  by  Stead,  5  Dowl.  &  R.  206. 

a  person  non  compos  mentis  operate  as  a  sur-  10.  New  Lease  of  Part  of  Demised  Premises.— 

render.    Thompson  v.  Leach,  2  Vent.  198.  Carnarvon  v.  Villebois,  13  M.  &  W.  313;  Fish 

3.  Acceptance  of  Parol  Lease.  —  Dodd  v.  Ack-  v.  Camprion,  2  Rol.  Abr.  498;  Roe  v.  York  6 
lorn,  6  M.  &  G.  679,  46  E.  C.  L.  679;  Nachbour  East  86. 

v.  Wiener,  34  111.  App.  237;  Evans  v.  McKenna,  11.  Intention  of  Parties.  —  Lyon  v.  Reed,  13 

89  Iowa   362;    Schieffelin  v.    Carpenter,    15  M.  &  W.  285. 

Wend.  (N.  Y.)  400;  Smith  v.  Niver,  2  Barb.  12.  Flagg  v.  Dow,  99  Mass.  18;  Witmark  v 

(N.  Y.)  180.    See  also  Michigan  City  v.  Leeds,  New  York  El.  R.  Co.,  76  Hun  (N.  Y.)  302;  Van 
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(d)  What  Constitutes  Acceptance  of  New  Lease.  —  As  a  general  rule,  the  question 
what  constitutes  the  acceptance  of  a  new  lease  by  the  lessee  is  a  question  of 
fact  for  the  jury.1 

Agreement  for  Increase  or  Reduction  of  Rent.  —  An  agreement  between  the  landlord 
and  the  tenant  for  an  increase  or  reduction  of  the  rent  does  not  amount  to  an 
acceptance  of  a  new  lease,  so  as  to  give  effect  to  such  agreement  on  the  prin- 
ciple of  a  surrender  of  the  old  lease  and  a  reletting.2 

,  (e)  Power  to  Rehabilitate  Old  Lease,  —  When  an  existing  lease  is,  by  operation  of 
law,  surrendered  by  the  acceptance  of  a  new  lease,  a  court  of  equity  will  not 
rehabilitate  the  old  lease,  in  the  absence  of  fraud,  collusion,  or  other  circum- 
stances authorizing  the  interference  of  equity.3 

(3)  Reletting  to  Third  Persons  and  Substitution  of  Tenants — (a)  Reletting. — 
A  reletting  by  the  landlord,  with  the  consent  of  the  tenant,  to  a  third  person 
before  the  expiration  of  an  existing  term,  and  the  entry  into  possession  by 
such  third  person  under  the  new  lease,  will  operate  as  a  surrender  by  operation 
of  law  of  the  existing  lease.1 

(b)  Substitution  of  Tenants.  —  The  landlord's  acceptance  of  a  third  person  in 
lieu  of  or  in  substitution  for  the  original  lessee,  who  gives  up  the  possession, 
the  third  person  entering  and  paying  rent,  will  operate,  as  regards  the  future 
liability  of  the  original  lessee,  as  a  surrender  by  operation  of  law.5  If  by  fraud 
the  original  lessee  induces  the  landlord  to  accept  a  third  person  as  tenant  in 


Rensselaer  v.  Penniman,  6  Wend.  (N.  Y.)  568; 
Smith  v.  Kerr,  108  N.  Y.  31,  2  Am.  St.  Rep. 
362. 

1.  What  Constitutes  Acceptance  of  New  Lease, 

—  White  v.  Walker,  31  111.  422;  Dills  v.  Stobie, 
8r  III.  202;  Hurtt  v.  Woodland,  24  Md.  393. 

In  Case  of  a  Farming  Lease,  a  special  subse- 
quent agreement  between  the  lessor  and  the 
lessee  as  to  the  cultivation  of  one  of  the  fields 
was  held  not  to  operate  as  a  surrender.  Hurtt 
v.  Woodland,  24  Md.  393. 

2.  Change  in  Rent.  —  Pronguey  v.  Gurney,  37 
U.  C.  Q.  B.  347;  Smith  v.  Kerr,  108  N.  Y.  31, 
2  Am.  St.  Rep.  362;  Coe  v.  Hobby,  72  N.  Y. 
141,  28  Am.  Rep.  120,  7  Hun  (N.  Y.)  159; 
Taylor  v.  Winters,  6  Phila.  (Pa.)  126,  23  Leg. 
Int.  (Pa.)  125;  Potter  v.  Bower,  2  W.  N.  C. 
(Pa.)  408.  Compare  Rheaume  v.  Panneton,  2 
Montreal  Leg.  N.  202. 

3.  Nixon  v.  Robinson,  7  Ir.  Eq.  520. 

4.  England.  —  M'Donnell  v.  Pope,  9  Hare 
705;  Bees  v.  William,  1  Gale  332;  Rex  v.  Ban- 
bury, 1  Ad.  &  El.  136,  28  E.  C.  L.  57;  Walker 
v.  Richardson,  2  M.  &  W.  882;  Davison  v. 
Gent,  1  H.  &  N.  744;  Thomas  v.  Cook,  2  B.  & 
Aid.  119;  Stone  v.  Whiting,  2  Stark.  235,  3  E. 
C.  L.  391;  Nickells  v.  Atherstone,  10  Q.  B.  944, 
59  E.  C.  L.  944;  Reeve  v.  Bird,  1  C.  M.  &  R.  31. 

See  also  M'Elderry  v.  Flannagan,  I  Har. 
&  G.  (Md.)  308. 

Canada.  —  Reg.  v.  Boyd,  4  Ont.  Pr.  204; 
Kyle  v.  Stocks,  31  U.  C.  Q.  B.  47;  Crocker  v. 
Sowden,  33  U.  C.  Q.  B.  397;  Gault  v.  Shepard, 
14  Ont.  App.  203. 

Alabama.  —  Morgan  v.  McCollister,  no  Ala. 
319 

Illinois.  —  Williams  v.  Vanderbilt,  145  111. 
238,  36  Am.  St.  Rep.  486;  Grommes  v.  St.  Paul 
Trust  Co.,  147  111.  634,  37  Am.  St.  Rep.  248; 
Stewart  v.  Munford,  91  III.  58;  Dills  v.  Stobie, 
81  III.  202. 

Kansas.  — WTeiner  v.  Baldwin,  g  Kan.  App. 
772. 

Maryland.  —  Lamar  v.  McNamee,  10  Gill  & 
J.  (Md.)  116,  32  Am.  Dec.  152. 
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Michigan.  —  Logan  v.  Anderson,  2  Dougl. 
(Mich.)  101. 

Missouri.  —  Clemens  v.  Broomfield,  19  Mo. 
118.  Compare  Thomas  v.  Zumbalen,  43  Mo.  471. 

New  Jersey.  —  Wallace  v.  Kennelly,  47  N.  J. 
L.  242. 

New  York.  —  James  v.  Coe,  (N.  Y.  City  Ct. 
Gen.  T  )  31  Misc.  (N.  Y.)  653,  61  N.  Y.  Supp. 
1099;  Whitney  v.  Meyers,  I  Duer  (N,  Y.)  266; 
Murray  v.  Shave,  2  Duer  (N.  Y.)  182. 

Ohio.  —  Strathev  v.  Crooks,  6  U.  C.  Q.  B. 
O,  S.  587. 

Wisconsin.  —  Witman  v.  Watry,  31  Wis.  638. 

But  the  Mere  Assent  of  the  Tenant  to  the  grant- 
ing of  a  new  lease  to  a  third  person,  without 
the  surrender  of  possession  by  the  tenant  to 
such  third  person,  will  not  constitute  a  sur- 
render by  operation  of  law.  Wallis  v.  Hands, 
(1893)  2  Ch.  75. 

Interest  Intended  to  Pass.  —  It  has  been  held 
that  unless  the  new  lease  to  the  I  bird  person 
is  executed  so  as  to  pass  the  inlerest  intended 
by  the  parlies,  it  will  not  operate  as  a  sur- 
render of  the  existing  lease  though  the  tenant 
quits  and  the  new  tenant  enters  into  possession. 
Schieffelin  v.  Carpenter,  15  Wend.  (N.  Y.)  400. 

5.  Substitution  of  Tenants  —  England.  —  Hard- 
ing v.  Crethorn,  1  Esp.  57;  Thomas  v.  Cook,  2 
B.  &  Aid.  119;  Stone  v.  Whiting,  2  Stark.  235, 
3  E.  C.  L.  391;  Reeve  v.  Bird,  1  C.  M.  &  R. 
31;  Laurence  v.  Faux,  2  F.  &  F.  435. 

Canada.  ■ —  Page  v.  Mann,  6  L.  J.  K.  B.  63. 

Connecticut.  — Bacon  v.  Brown,  9  Conn.  334. 

Illinois.  —  Fry  v.  Patridge,  73  111.  51. 

Indiana.  —  Donahoe  v.  Rich,  2  Ind.  App.  540. 

Maryland.  —  Kinsey  v.  Minnick,  43  Md.  112. 

Massachusetts.  —  Amory  v.  Kannoffsky,  117 
Mass.  351,  19  Am.  Rep.  416. 

Michigan.  —  Logan  v.  Anderson,  2  Dougl. 
(Mich.)  101. 

Minnesota. — Bowen  v.  Haskell,  53  Minn.  480. 

Mississippi.  —  Prior  v.  Kiso,  81  Mo.  241; 
Matthews  v.  Tobener,  39  Mo.  115;  Koenig  v. 
Miller  Brothers  Brewery  Co.,  38  Mo.  App.  1S2; 
Snyder-'.  Parker,  75  Mo.  App.  529;  Hutcheson 
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substitution,  the  court  will  not  allow  the  transaction  to  operate  as  a  surrender 
so  as  to  release  the  original  lessee  from  future  liability  for  rent.1 

What  Constitutes  Substitution  of  Tenants.  —  The  question  what  constitutes  a  sub- 
stitution of  tenants  is  one  of  fact,  to  be  determined  from  the  circumstances  of 
the  particular  case;2  but,  as  a  general  rule,  in  order  to  work  a  substitution 
of  tenants  so  as  to  effect  a  surrender  by  operation  of  law,  it  is  necessary  that 
the  new  tenant  should  have  entered  into  possession,3  and  a  substitution  is  not 
to  be  presumed  from  the  landlord's  mere  acceptance  of  rent  from  a  third 

person.4  .  . 

(4)  Creation  of  Inconsistent  Relat ion.  —  Where,  before  the  expiration  of  the 
term,  the  parties  enter  into  a  contract  creating  between  them  a  new  relation 
wholly  inconsistent  with  the  continuance  of  the  relation  of  landlord  and  ten- 
ant, this  will  operate  as  a  surrender  of  the  term  by  operation  of  law.5  Thus, 
an  absolute  contract  for  the  sale  and  purchase  of  the  demised  premises  entered 
into  between  the  landlord  and  the  tenant  has  been  held  to  operate  as  a  sur- 
render of  the  term  by  operation  of  law.6  An  agreement,  by  the  landlord  to 
sell  to  the  tenant  upon  the  performance  of  certain  conditions  has  been  held, 
however,  when  such  conditions  were  not  performed,  not  to  constitute  a  sur- 
render by  operation  of  law.7  So  also  a  conveyance  in  fee  from  the  lessor  to 
the  lessee  operates  as  a  surrender  by  operation  of  law.8  A  redemise  of  the 
premises  by  the  tenant  to  the  landlord  for  the  balance  of  an  unexpired  term 
has  been  held  to  operate  as  a  surrender ;  and  the  so-called  rent  reserved  on 
such  redemise  is  not  recoverable  as  rent,  but  only  as  a  sum  in  gross.9 

(5)  Delivery  and  Resumption  of  Possession  —  (a)  In  General.  —  The  giving  up 
of  possession  by  the  tenant  and  Its  acceptance  by  the  landlord,  in  pursuance 
of  an  oral  agreement  or  offer  to  surrender,  will  operate  as  a  surrender  by 
operation  of  law ;  10  and  an  actual  and  continued  change  of  possession,  by  the 


v.  Jones,  79  Mo.  496;  Kerr  v.  Clark,  19  Mo. 
132;  Clemens  v.  Broomfield,  19  Mo.  118. 

New  York.  —  Smith  v.  Niver,  2  Barb.  (N.  Y.) 
180;  Page  v.  Ellsworth,  44  Barb.  (N.  Y.)  636; 
Sherman  v.  Engel,  (Supm.  Ct.  App.  T.)  18 
Misc.  (N.  Y.)  484- 

Compare  Felker  v.  Richardson,  67  N.  H.  509. 

1.  Bruce  v.  Ruler,  2  M.  &  R.  3,  17  E.  C.  L. 
290. 

2.  What  Constitutes  Substitution  of  Tenants  — 

England.  —  Woodcock  v.  Nuth,  8  Bing.  170,  21 
E.  C.  L.  259. 

Canada.  —  Elsworth  v.  Brice,  18  U.  C.  Q.  B. 
441. 

Connecticut.  —  Bacon  v.  Brown,  9  Conn.  338. 
Illinois.  —  Fry  v.  Patridge,  73  HI-  5*- 
Massachusetts.  —  Appleton  v.  O'Donnell,  173 
Mass.  398. 

New  Hamps hire.  —  Kendall  v.  Hill,  64  N.  H. 

553-  „  T  , 

New  York.  — Jackson  v.  Brownson,  7  Johns. 
(N.  Y.)  227,  5  Am.  Dec.  258;  Cabot  v.  Ensign 
(N.  Y.  City  Ct.  Tr.  T.)  13  Civ.  Pro.  (N.  Y.)  89; 
Shannon  v.  Arnheim,  (Supm.  Ct.  App.  T.)  26 
Misc.  (N.  Y.)  769. 

3.  Taylor  v.  Chapman,  Peake  Add.  Cas.  19; 
Wilson  v.  Lester,  64  Barb.  (N.  Y.)  431. 

4.  England.  —  Copeland  v.  Waltss,  I  Stark. 
96,  2  E.  C.  L.  45. 

Canada.  —  McLeod  v.  Darch,  7  U.  C.  C. 

P-  35- 

United  States.  —  Slacum  v.  Brown,  5  Cranch 
(C.  C)  315- 

Indiana.  —  Aberdeen  Coal,  etc.,  Co.  v.  Evans- 
ville,  14  Ind.  App.  621. 

Massachusetts.  —  Deane  v.  Caldwell,  127 
Mass.  242. 
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Minnesota.  —  Rees  v.  Lowy,  57  Minn.  381. 
Missouri. — Jones  v.  Barnes,  45  Mo.  App. 
590. 

New  Jersey.  —  Decker  v.  Hartshorn,  60  N. 
J.  L.  548. 

New  York.  —  Ballou  v.  Baxter,  (Supm.  Ct. 
Gen.  T.)  28  N.  Y.  St.  Rep.  431;  Ranger  v. 
Bacon,  (C.  PI.  Gen.  T.)  3  Misc.  (N.  Y.)  95; 
Cabot  v.  Ensign,  (N.  Y.  City  Cl.  Tr.  T.)  13 
Civ.  Proc.  (N.  Y.)  89;  Wallace  v.  Dinniny,  (C. 
PI.  Gen.  T.)  11  Misc.  (N.  Y.)  317. 

6.  Creation  of  Inconsistent  Eelation.  —  Peter  v. 
Kendal,  6  B.  &  C.  703,  13  E.  C.  L.  299;  Lam- 
bert v.  M'Donnell,  15  Ir.  C.  L.  136. 

6.  Relation  of  Vendor  and  Vendee.  —  Lewis  v. 
Angermilier,  89  Hun  (N.  Y.)  65;  Denison  v. 
Weriz,  7  S.  &  R.  (Pa.)  372.  See  also  Norton 
v.  Sturla,  83  Cal.  559. 

7.  Horton  v.  Macconnichy,  9  U.  C.  C.  P.  186. 
See  also  Grant  v.  Lynch,  14  U.  C.  Q.  B.  148; 
Doe  v.  Stanion,  )  M.  &  W.  695:  Tarie  v. 
Darby,  15  M.  &  W.  601;  Smith  v.  Brannan,  13 
Cal.  107. 

8.  Conveyance  in  Fee  to  Lessee.  —  A  convey- 
ance in  fee  from  a  lessor  to  his  lessee  during 
the  term,  though  made  to  defraud  creditors, 
was  held,  as  between  the  lessor  and  the 
lessee,  a  surrender  of  the  term,  entitling  the 
purchaser  at  a  sheriff's  sale  of  the  lessot's 
estate  in  the  land  to  immediate  possession. 
Doe  v.  Hunter,  4  U.  C.  Q.  B.  449- 

9.  Smith  v.  Mapleback,  1  T.  R.  441.  See 
also  Loyd  v.  Langford,  2  Mod.  174:  Doe  v. 
Ridout,  5  Taunt.  519,  1  E.  C.  L.  174. 

10.  Resumption  of  Possession  by  Landlord—/-  ng- 
land.  —  Grim  man  7'.  Legge,  8  B.  &  C.  324,  15 
E.  C.  L.  229;  Clements  v.  Richardson,  22  L. 
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mutual  consent  of  the  parties,  will  operate  as  a  surrender  by  operation  of  law, 
though  there  was  no  express  agreement  of  the  parties  that  it  should  so 
operate.1  Still,  to  prove  a  surrender  by  change  of  possession  it  must  be 
shown  not  only  that  the  tenant  quitted  the  premises,  but  that  the  landlord, 
by  some  unequivocal  act,  accepted  the  possession.2  So  also  the  abandonment 
of  possession  must  have  been  with  the  consent  of  the  landlord,  or  the  land- 
lord must  have  done  some  act  which  would  estop  him  from  denying  that  he 
consented.3 

(b)  Abandonment  by  Tenant  —  act.  In  General.  —  When  the  premises  are  aban- 
doned by  the  tenant  without  the  express  consent  of  the  landlord,  and  acts  of 
the  landlord  with  regard  to  the  demised  premises  are  relied  on  to  show  an 
acceptance  of  the  possession  and  a  consequent  surrender  by  operation  of  law, 
all  the  facts  and  surrounding  circumstances  are  to  be  taken  into  consideration, 
and,  as  a  general  rule,  their  effect  must  depend  on  the  intention  of  the 
parties,  and  not  on  any  legal  consequence  necessarily  attaching  to  and  arising 
out  of  any  particular  act.4    The  courts  should  be  slow  to  attach  to  acts  of  the 


R.  Ir.  535;  Peler  v.  Kendal,  6  B.  &  C.  703, 
13  E.  C.  L.  299;  Phene  v.  Popplevvell,  12  C.  B. 
N.  S.  334,  104  E.  C.  L.  334.  Compare  Gore  v. 
Wright,  1  W.  W.  &  H.  266,  8  Ad.  &  El.  118, 
35  E.  C.  L.  346. 

Canada.  —  Coffin  v.  Danard,  24  U.  C.  Q.  B. 
267. 

Arkansas.  — Williamson  v.  Crossett,  62  Ark. 
393- 

Colorado.  — Carson  v.  Arvantes,  (Colo.  1899) 
59  Pac.  Rep.  757,  affirming  10  Colo.  App.' 382. 

Kentucky.  —  Williams  v.  Jones,  t  Bush  (Ky.) 
621. 

Maryland.  —  Lamar  v.  McNamee,  10  Gill  & 
J.  (Md.)ii6,  32  Am.  Dec.  [52. 

Michigan.  —  Baumier  v.  Antiau,  65  Mich.  31 ; 
Gillespie  v.  Beecher,  85  Mich.  347;  Hill  v. 
Robinson,  23  Mich.  24. 

Missouri.  —  Tobener  v.  Miller,  68  Mo.  App. 
569;  Green  v.  Kroegar,  67  Mo.  App.  621. 

Nebraska.  —  Wheeler  7/.  Walden,  17  Neb.  122; 
Bnfalo  County  Nat.  Bank  v.  Hanson,  34  Neb. 
455- 

New  Jersey.  —  Stotesbury  v.  Vail,  13  N.J. 
Eq.  390. 

New  York.  —  Kelly  v.  Noxon,  64  Hun  (N. 
Y.)  281;  No.  121  Madison  Ave.  v.  Osgood,  (C. 
PI.  Gen.  T.)  44  N.  Y.  St.  Rep.  489;  Kelly 
v.  Partridge,  (C.  PI.  Gen.  T.)  4  Misc.  (N.  Y.) 
205;  Danziger  v.  Falkenberg,  (Supm.  Ct.  Gen. 
T.j  18  N.  Y.  Supp.  927;  Vandekar  v.  Reeves, 
40  Hun  (N.  Y.)  430;  Tallman  v.  Earle,  (C.  PI. 
Gen.  T.)  13  N.  Y.  Supp.  805:  Stanley  v.  Koeh- 
ler,  1  Hill.  (N.  Y.)  354;  Burdick  v.  Cameron, 
10  N.  Y.  App.  Div.  589. 

Pennsylvania.  —  Auer  v.  Penn,  92  Pa.  St. 
444;  Morgan  v.  Luzerne  Lodge,  5  Kulp  (Pa.) 
512;  West  v.  Connel,  6  Montg.  Co.  Rep.  (Pa.) 
196;  Gallagher  v.  Burke,  13  Pa.  Super.  Ct.  244; 
Boyer  v.  Dickson,  7  Phila.  (Pa.)  190. 

Washington.  —  Hart  v.  Pratt,  19  Wash.  560. 

See  also  Friedlander  v.  Cushing,  18  La.  Ann. 
124. 

1.  Express  Agreement  for  Surrender  Unnecessary 
—  Illinois.  —  Dills  v.  Stobie,  81  III.  202. 

Kentucky.  —  Williams  v.  Jones,  1  Bush  (Ky.) 
626. 

Massachusetts.  —  Talbot  v.  Whipple,  14  Allen 
(Mass.)  177;  Farson  v.  Goodale,  8  Allen  (Mass.) 
202;  Hanham  p.  Sherman,  114  Mass.  19;  Ran- 
dall v.  Rich,  11  Mass.  494. 
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Michigan.  —  Baumier  v.  Antiau,  65  Mich.  31. 
Minnesota.  —  Smith  v.  Pendergast,  26  Minn. 
318. 

Missouri.  —  Prior  -'.  Kiso,  81  Mo.  241;  Hul- 
ing  v.  Roll,  43  Mo.  App.  234;  Buck  v.  Lewis, 
46  Mo.  App.  227;  Churchill  v.  Lammers,  60 
Mo.  App.  244;  Heine  v.  Morrison,  13  Mo.  App. 
577;  Vegely  v.  Robinson,  20  Mo.  App.  199. 

Nebraska.  —  Elgutter  v.  Drishaus,  44  Neb. 
378. 

New  Hampshire.  —  Elliott  v.  Aiken,  45  N. 
H.  30. 

New  York.  —  No.  121  Madison  Ave.  v.  Os- 
good, (C.  PI.  Gen.  T.)  44  N.  Y.  St.  Rep.  489. 

Vermont.  —  Patchin  v.  Dickerman,  31  Vt. 
666. 

Washington.  —  Hart  v.  Pratt,  19  Wash.  560, 
citing  12  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  758A-7587. 

The  Issuance  of  a  Warrant  in  Summary  Proceed- 
ings and  the  tenant's  removal  in  compliance 
therewith  operate  as  a  surrender  and  accept- 
ance of  the  lease.  Boehm  v.  Rich,  13  Daly 
(N.  Y.)  62. 

2.  Necessity  for  Landlord's  Acceptance  of  Posses- 
sion.—  In  re  Panther  Lead  Co.,  (1896)  I  Ch. 
978;  Doe  v.  Johnston,  M'Clel.  &  Y.  141 ;  John- 
stone v.  Hudlestone,  4  B.  &  C.  922,  10  E.  C. 
L.471;  Doez/.  Milward,  3  M.  &  W.  328;  Gaines 
v.  McAdam,  79  111.  App.  201;  Alschuler  v. 
Schirf,  59  111.  App.  51;  Huntington  v.  Park- 
hurst,  87  Mich.  38,  24  Am.  St.  Rep.  146;  Lucy 
v.  Wilkins,  33  Minn.  441;  Kerr  v.  Clark,  19 
Mo.  132;  Koehler  v.  Scheider,  16  Daly  (N.  Y.) 
235;  Lipper  v.  Crawford.  41  W.  N.  C.  (Pa.) 
566. 

3.  Consent  of  Landlord  to  Tenant's  Vacating.  — 

Kastner  v.  Campbell,  (Ariz.  1898)  53  Pac.  Rep. 
586;  Lewis  v.  Fish,  40  111.  App.  372;  Weiner  v. 
Baldwin,  9  Kan.  App.  772;  Stewart  v.  Sprague, 
71  Mich.  50;  Nelson  v.  Thompson,  23  Minn. 
508;  Bedford  v.  Terhune,  30  N.  Y.  453,  86  Am. 
Dec.  394. 

4.  Abandonment  of  Possession  by  Tenant  —  Eng- 
land. —  Lyon  v.  Reed,  13  M.  &  W.  285. 

Canada.  —  Nixon  v.  Maltby,  7  Ont.  APP-  371- 

Maine.  —  Rice  v.  Brown,  81  Me.  56. 

Minnesota.  —  Stern  v.  Thayer,  56  Minn.  93; 
Dayton  v.  Craik,  26  Minn.  133. 

Missouri.  —  Churchill  v.  Lammers,  60  Mo. 
App.  244;  Mitchell  v.  Blossom,  24  Mo.  App.  48. 
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landlord  the  character  of  an  acceptance  of  a  surrender,  unless  they  are  acts 
unequivocally  of  that  character,  especially  when  the  tenant,  by  his  own  act, 
has  placed  the  landlord  in  what  might  be  termed  a  dilemma.1  Still,  when  the 
tenant,  on  the  vacation  of  the  premises,  has  openly  and  unmistakably  mani- 
fested a  desire  and  intention  to  put  an  end  to  the  lease,  if.  possible,  the 
acceptance  of  a  surrender  may  more  readily  be  inferred  than  when  the  tenant 
has  left  in  doubt  his  intention  to  return.2  So  also  much  less  may  be  required 
to  evidence  a  surrender  by  an  assignee  of  the  term  than  by  the  original 
lessee.3  When  the  tenant  claims  a  release  from  rent  by  reason  of  a  surrender, 
he  must  clearly  prove  an  acceptance  by  the  landlord.* 

66,  Landlord  Taking  Possession.  —  An  abandonment  of  the  premises  by  the 
tenant  and  an  entry  into  absolute  possession  by  the  landlord  will  work  a  sur- 
render by  operation  of  law,5  even  though  the  landlord  objected  at  the  time 
when  the  tenant  abandoned  possession.0  But  a  mere  temporary  entry  upon 
the  premises  by  the  landlord  for  the  purpose  of  protecting  or  taking  care  of 
the  premises  is  not  an  acceptance  of  possession  so  as  to  operate  as  a  surrender,7 
and  in  order  to  preserve  the  premises  the  landlord  may  make  necessary  repairs, 
without  such  act  constituting  an  acceptance;**  but  an  entry  by  the  landlord 
and  the  making  of  extensive  repairs  for  the  purpose  of  improving  the  property 
so  that  it  will  command  a  better  rental  will  warrant  a  finding  that  he  accepted 
the  surrender.9  So  also  the  landlord  may  enter  and  clean  the  premises  aban- 
doned by  the  tenant  without  such  entry  constituting  an  acceptance  of  the 
surrender.10 

cc.  Acceptance  of  Keys  by  Landlord.  —  An  abandonment  of  the  premises  by 
the  tenant,  followed  by  delivery  of  the  keys  to  the  landlord,  will  constitute  a  sur- 
render by  operation  of  law  provided  the  requisite  intention  exists.  The  inten- 
tion of  the  parties  is  controlling,  and  it  must  appear  that  the  tenant  delivered 
the  keys  and  the  landlord  accepted  them  with  the  view  of  accomplishing  a 
surrender.11    Thus,  when  the  landlord,  at  the  time  of  accepting  the  keys, 


Pennsylvania.  —  Diehl  v.  Lee,  (Pa.  1887)  9 
Atl.  Rep.  865. 

Collecting  Rents  from  Subtenants  on  abandon- 
ment by  the  lessee  does  not  alone  constilule 
an  acceptance  of  surrender.  Texas  Loan 
Agency  «/.  Fleming,  92  Tex.  458,  reversing  18 
Tex.  Civ.  App.  668.  Compare  Amory  r.  Kan- 
noffsky,  117  Mass.  351,  19  Am.  Rep.  416. 

1.  Nixon  v.  Maltby,  7  Ont.  App.  371.  See 
also  Ontario  Industrial  Loan,  etc.,  Co.  v. 
O'Dea,  22  Ont.  App.  349. 

2.  Nixon  v.  Maltby,  7  Ont.  App.  321;  Pier 
v.  Carr,  69  Pa.  St.  326. 

3.  Jones  v.  Barnes,  45  Mo.  App.  590. 

4.  Reeves  v.  MrComeskey,  168  Pa.  St.  571. 

5.  Landlord  Taking  Possession  on  Abandonment 
by  Tenant  —  England.  —  Grimman  v.  Legge, 
8  B.  &  C.  324,  15  E.  C.  L.  229. 

Canada.— Carpenter  v.  Hall,  16  U.  C.  C.  P.  90. 
Alabama.  —  Shahan  v.  Herzberg,  73  Ala.  59. 
Colorado. — Carson    v.  Arvantes,  10  Colo. 
App.  382. 

Missouri.  —  Duffy  v.  Day,  42  Mo.  App.  638. 

New  York.  —  Colville  v.  Miles,  45  Hun  (N. 
Y.)  236;  MacKellar  v.  Sigler  (C.  PI.  Gen.  T.) 
47  How.  Pr.  (N.  Y.)  20.  Compare  Requa  v. 
Domestic  Pub.  Co.,  (C.  PI.  Gen.  T.)  11  Misc. 
(N.  Y.)  322. 

Wisconsin.  —  Kneeland  v.  Schmidt,  78  Wis. 
345- 

6.  Lafferty  v.  Hawes,  63  Minn.  13. 

7.  Care  of  Premises  by  Landlord  —  England.  — 
Griffith  v.  Hodges,  I  C.  &  P.  419,  11  E.  C.  L. 
440;  Bird  v.  Defonvielle,  2  C.  &  K.  415,  61  E. 
C.  L  415. 


Canada.  —  Nixon  v.  Maltby,  7  Ont.  App.  371. 
California.  —  Respini  v.  Porta,  89  Cal.  464, 
23  Am.  St.  Rep.  488. 

Minnesota.  —  Finch  v.  Moore,  50  Minn.  116. 
Missouri.  —  Duffy  v.  Day,  42  Mo.  App.  638. 
Oregon.  —  Bowen  v.  Clarke,  22  Oregon  566, 
29  Am.  St.  Rep.  625. 

An  entry  by  the  landlord  to  see  that  the 
water  is  properly  turned  off  is  not  an  accept- 
ance of  surrender.  Finch  v.  Moore,  50  Minn. 
116. 

8.  Making  Necessary  Repairs.  —  Duffy  v.  Day, 
42  Mo.  App.  638;  Livermore  v.  Eddy,  33  Mo. 
547;  Haynes  v.  Aldrich,  133  N.  Y.  287,  28  Am. 
St.  Rep.  636;  Whitman  v.  Louten,  (N.  Y.  City 
Ct.  Tr.  T.)  3  N.  Y.  Supp.  754;  Pier  v.  Carr,  69 
Pa.  St.  326;  Breuckmann  v.  Twibill,  89  Pa.  St. 
58;  Texas  Loan  Agency  v.  Fleming,  92  Tex. 
4=8,  reversing  8  Tex.  Civ.  App.  668.  Compare 
MacKellar  v.  Sigler,  (C.  PL  Gen.  T.)  47  How. 
Pr.  (N.  Y.)  20. 

9.  Duffy  v.  Day,  42  Mo.  A(.p.  638. 

10.  Milling  v.  Becker,  96  Pa.  St.  182. 

1 1 .  Delivery  and  Acceptance  of  Keys  —  Intention 
—  England.  —  Dodd  v.  Acklom,  6  M.  &  G.  672, 
46  E.C.  L.  672;  Phene  v.  Popplewell,  12  C.  B. 
N.  S.  334,  104  E.  C.  L.  334;  Whitehead  v.  Clif- 
ford, 5  Taunt.  518,  1  E.  C.  L.  173:  Grimman 
v.  Legge,  8  B.  &  C.  324,  15  E.  C.  L.  229;  Ack- 
land  v.  Lutley,  9  Ad.  &  El.  879,  36  E.  C.  L. 
312;  Furnivall  v.  Grove,  8  C.  B.  N.  S.  496,  9S 
E.  C.  L.  496;  Natchboli  v.  Porter,  2  Vern.  112. 

Connecticut.  —  Bacon  v.  Brown,  9  Conn.  339. 
Georgia.  —  Harris  v.  Dub,  57  Ga.  78. 
Illinois.  —  Dills  v.  Stobie,  8f  111.  202;  West 
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declares  that  he  will  still  hold  the  tenant  fur  future  rents,  his  acceptance  does 
not  amount  to  a  surrender.1  The  tenant  cannot,  by  leaving  the  key  after  the 
landlord  has  refused  to  accept  it,  claim  a  surrender  because  the  landlord  sub- 
sequently takes  charge  of  it.3  And  where,  in  the  absence  of  the  landlord,  the 
tenant  leaves  the  key  of  the  demised  premises  in  the  office  of  the  landlord,  or 
with  his  clerk  or  other  person  not  authorized  to  accept  a  surrender,  the  failure 
of  the  landlord  immediately  to  return  the  key  will  not  constitute  an  acceptance 
of  the  surrender.3  And  the  same  is  true  when  the  key  is  mailed  or  otherwise 
sent  to  the  landlord.1  Though  the  landlord  refuses  to  accept  the  key  when  it 
is  first  left  with  him,  his  subsequent  actions  in  exercising  dominion  over  the 
premises  may  be  such  as  to  constitute  a  surrender  by  operation  of  law.5 

dd.  Reletting  by  Landlord.  —  The  general  rule  is  that  a  reletting  by  the  land- 
lord without  the  consent  of  the  tenant  is  a  resumption  of  complete  possession 
and  operates  as  a  surrender  by  operation  of  law.6 

Time  of  Surrender.  —  In  case  of  a  reletting  by  the  landlord,  the  surrender 


Side  Auction  House  Co.  v.  Connecticut  Mut. 
Ins.  Co.,  85  111.  App.  497,  affirmed  186  111.  156. 

Indiana. — Woodward  v.  Lindley,  43  Ind.  333. 

Maine.  — Hesseltine  v.  Seavey,  16  Me.  212; 
Thomas  v.  Sanford  Steamship  Co.,  71  Me.  548. 

Massachusetts.  —  Randall  v.  Rich,  11  Mass. 
494- 

Michigan.  —  Steketee  v.  Pratt,  (Mich.  1899) 
80  N.  W.  Rep.  gS). 

Minnesota.  —  Nelson  v.  Thompson,  23  Minn. 
508;  Lucy  v.  Wilkins,  33  Minn.  441;  Lafferty 
v.  Hawes,  63  Minn.  13;  Buckingham  Apart- 
mstit  House  Co,  v.  Dafoe,  (Minn.  1899)  80  N. 
W.  Rep.  974. 

Missouri.  —  Prentiss  v.  Warne,  10  Mo.  601; 
Kerr  v.  Clark,  19  Mo.  132;  Buck  v.  Lewis,  46 
Mo.  App.  227;  Green  v.  Kroeger,  67  Mo.  App. 
621. 

New  Hampshire.  — Elliott  v.  Aiken,  45  N.  H. 
30. 

New  York.  —  Tallman  v.  Earle,  (C.  PI.  Gen. 
T.)  37  N.  Y.  St.  Rep.  271;  Hegeman  v.  Mc- 
Arr.hur,  1  E.  D.  Smith  (N.  Y.)  147;  Morgan  v. 
Smith,  70  N.  Y.  537;  Sully  v.  Schmitt,  (Buffalo 
Sup;r.  Ct.  Spec.  T.)  11  N.  Y.  Supp.  153;  Ryan 
v.  Janes,  (C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.)  65; 
Craske  v.  Christian  Union  Pub.  Co.,  17  Hun 
(N.  Y.)  319;  Townsend  v.  Albers,  3  E.  D.  Smith 
(N.  Y.)  560;  Dorrance  v.  Bonesteel,  51  N.  Y. 
App.  Div.  129;  Smith  v.  Wheeler,  8  Dalv  (N. 
Y.)  135. 

Oregon.  —  Ladd  v.  Smith,  6  Oregon  316. 

Pennsylvania.  —  Dos  Santos  v.  Hollinshead, 
4  Phila.  (Pa.)  57,  17  Leg.  Int.  (Pa.)  132;  Weight- 
man  v.  Harley,  20  W.  N.  C.  (Pa.)  470;  Reaney 
v.  Fannessy,  14  W.  N.  C.  (Pa.)  91. 

See  also  Bacon  v.  Brown,  9  Conn.  339. 
Compare  Carpenter  v.  Hall,  16  U.  C.  C.  P.  90. 

1.  Stewart  v.  Sprague,  76  Mich.  184;  Dor- 
rance v.  Bonesteel,  51  N.  Y.  App.  Div.  129; 
Bowen  v.  Clarke,  22  Oregon  566,  29  Am.  St. 
Rep.  625;  Auer  v.  Penn,  99  Pa.  St.  375. 

2.  Landlord  Taking  Charge  of  Key  Abandoned  by 
Tenant.  —  Tolle  v.  Orth,  75  Ind.  298;  Withers  v. 
Larrabee,  48  Me.  570;  Long  v.  Stafford,  103  N. 
Y.  274;  Spies  v.  Voss,  16  Daly  (N.  Y.)  171 ; 
Diehl  v.  Lee,  (Pa.  1887)  9  Atl.  Rep.  865. 

Picking  up  the  Key  from  the  Doorstep,  where 
the  tenant  threw  it,  does  not  constitute  an 
acceptance  of  the  surrender.  Diehl  v.  Lee, 
(Pa.  1887)  9  Atl.  Rep.  865. 

3.  Leaving  Key  at  Landlord's  Office  or  Residence 
•^England.  —  Cannan  v.  Hartley,  9  C.  B.  634, 


67  E.  C.  L.  634;  Smith  v.  Blackmore,  r  Times 
L.  Rep.  267. 

Canada.  —  Ontario  Industrial  Loan,  etc.,  Co. 
v.  O'Dea,  22  Ont.  App.  349. 

Michigan. — Scott  v.  Beecher,  91  Mich.  590. 
Minnesota.  —  Lucy  v.  Wilkins,  33  Minn.  441. 
Montana.  —  Blake      Dick,  15  Mont.  236,  48 
Am.  St.  Rep.  671. 

New  York.  —  Barkley  v.  McCue,  (Supm.  Ct. 
App.  T.)  25  Misc.  (N.  Y.)  738;  Underhill  v. 
Collins,  132  N.  Y.  269;  Douglass  v.  Seiferd, 
(Supm.  Ct.  App.  T.)  18  Misc.  (N.  Y.)  188; 
Ryan  v.  Jones,  (C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.) 
65;  Arras  v.  Richardson,  (N.  Y.  City  Ct.  Gen. 
T.)  5  N.  Y.  Supp.  755- 

Pennsylvania.  —  Carson  v.  Shiffer,  1  Lack. 
Leg.  N.  (Pa.)  399. 

Keys  Left  with  Janitress.  —  Douglass  v.  Sei- 
ferd, (Supm  Ct.  App.  T.)  18  Misc.  (N.  Y.)  188; 
Johnson  v.  Doll,  (C.  PI.  Gen.  T.)  n  Misc.  (N. 
Y.)  345- 

4.  Sending  Key  to  Landlord.  —  Oastler  v.  Hen- 
derson, 2  Q.  B.  D.  575;  Joslin  v.  McLean,  99 
Mich.  480;  Livermore  v.  Eddy,  33  Mo.  547; 
Thomas  v.  Nelson,  69  N.  Y.  11S;  Gray  v. 
Kaufman  Dairy,  etc.,  Co.,  89  Hun  (N.  Y.)  144; 
Bowen  v.  Clarke,  22  Oregon  566,  29  Am.  St. 
Rep.  625;  Gardiner  v.  Bair,  44  W.  N.  C.  (Pa.) 
83;  Hess  v.  Weingartner,  5  Pa.  Dist.  451; 
Newton  v.  Speare  Laundering  Co.,  19  R.  I.  546. 

A  lenant,  on  moving  from  the  demised  prem- 
ises, sent  the  keys  to  the  landlord  in  a  letter. 
It  was  held  that  the  retention  of  the  keys  was 
not  an  acceptance  of  the  surrender,  as  the  land- 
lord was  not  bound  to  tender  a  return.  Thomas 
v.  Nelson,  6g  N.  Y.  118. 

5.  Landlord  Subsequently  Taking  Actual  Posses- 
sion,—  Phene  v.  Popplewell,  12  C.  B.  N.  S. 
334,  104  E.  C.L.  334,  8  Tur.  N.S.  1104. 

6.  Reletting  —  General  Rule  —  England.  — 
Oastler  v.  Henderson,  2  Q.  B.  D.  575;  Nickells 
v.  Atherstone,  10  Q.  B.  944,  59  E.  C.  L.  944; 
Matthias  v.  Pace,  15  Nova  Scotia  366;  Hall  v. 
Burgess,  5  B.  &.  C.  332,  n  E.  C.  L.  246;  Walls 
-■.  Atcheson,  3  Bing.  462,  13  E.  C.  L.  52. 

Alabama.  —  Wolffe  v.  Wolff,  69  Ala.  549.44 
Am.  Rep.  526. 

Arkansas.  —  Williamson  v.  Crossett,  62  Atk. 
393.    Compare  Meyer  v.  Smith,  33  Ark.  627. 

California.  —  Welcome  w.  Hess,  90  Cal.  507, 
25  Am.  St.  Rep.  145.  Compare  Respini  v.  Porta, 
89  Cal.  464,  23  Am.  St.  Rep.  488;  Matter  of 
Bell,  85  Cal.  119. 
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takes  effect  from  the  time  of  the  reletting,  and  does  not  relate  back  to  the 
time  of  t he  abandonment  of  the  premises  by  the  tenant.1 

Attempting  to  Relet.  —  The  mere  attempt  or  offer  of  the  landlord,  after  the 
tenant  has  abandoned  the  premises,  to  relet  them,  will  not  constitute  a  resump- 
tion of  possession  and  acceptance  of  a  surrender;8  and  this  is  true  though  he 
enters  upon  the  premises  and  puts  up  a  "  to  let  "  sign.3  Nor  will  a  mere  offer 
by  the  landlord  to  sell  the  premises  to  a  third  person  and  deliver  immediate 
possession  operate  as  an  acceptance  of  possession  and  thereby  work  a  sur- 
render by  operation  of  law.' 

5.  Effect  of  Surrender.  —  On  the  surrender  of  a  term,  the  estate  of  the  lessee 
terminates  and  the  relation  of  landlord  and  tenant  ceases,5  and  with  it  are 
terminated  all  rights  and  liabilities  between  the  parties  on  covenants  or  agree- 
ments in  the  lease  which  had  not  matured  and  become  actionable  during  the 
continuance  of  the  estate.0  A  surrender  does  not,  however,  affect  liabilities 
under  the  lease  which  accrued  prior  to  the  surrender.7 

Effect  on  Liability  for  Rent.  —  The  effect  of  a  surrender  upon  the  liability  of 
the  tenant  for  rent  has  already  been  discussed.8 

Rights  of  Third  Persons  Acquired  under  Lessee.  —  When,  before  a  surrender,  third 


Illinois.  —  Palmer  v.  Myers,  79  111.  App. 
409;  Stobie  v.  Dills,  62  111.  432.  Compare 
Marshall  v.  John  Grosse  Clothing  Co.,  184  111. 
421. 

Iowa.  —  Brown  v.  Cairns,  107  Iowa  727. 

Kansas.  —  Engstroin  v.  Tyler,  46  Kan.  317. 

Missouri.  —  Matthews  7>.  Tobener,  39  Mo. 
115;  Huling  v.  Roll,  43  Mo.  App.  234.  See 
also  Buck  v.  Lewis,  46  Mo.  App.  227. 

New  York.  —  Sherman  v.  Engel,  (Supm.  Ct. 
App.  T.)  18  Misc.  (N.  Y.U84;  Smith  v.  Wheeler, 
8  Daly(N.  Y.)  135;  MacKellar  v.  Sigler,  (C. 
PI.  Gen.  T.)  47  How.  Pr.  (N.  Y.)  20;  Haw- 
thorne v.  Coursen,  (Supm.  Ct.  App.  T.)  18 
Misc.  (N.  Y.)  447;  Rich  v.  Doyenn,  85  Hun  (N. 
Y.)  510;  Grayw.  Kaufman  Dairy,  etc.,  Co.,  162 
N.  Y.  388;  Gaffney  v.  Paul,  (Supm.  Ct.  App. 
T.)  29  Misc.  (N.  Y.)  642;  Barkley  v.  McCue, 
(Supm.  Cc.  App.  T.)  25  Misc.  (N.  Y.)  738; 
Moore  v.  McCarthy,  6  Thorn  p.  &  C.  (N.  Y.) 
451;  Eaton  v.  Allegany  Gas  Co.,  122  N.  Y. 
416;  Bacon  v.  Combes,  (Supm.  Ct.  App.  T.)  65 
N.  Y.  Supp.  510.  Compare  Spies  v.  Voss,  16 
Daly  (N.  Y.)  171;  Winant  v.  Ilines,  14  Daly 
(N.  Y.)  187. 

Oregon.  —  Ladd  v.  Smith,  6  Oregon  316. 

Pennsylvania. — Oakford  v.  Nirdlinger,  196 
Pa.  St.  162. 

Vermont.  —  Pel  ton  v.  Place,  71  Vt.  430. 

And  see  supra,  this  title. 

1.  Time  of  Surrender.  —  Oastler  v.  Henderson, 
2  Q.  B.  D.  575. 

2.  Attempting  to  Relet  —  England.  —  Phene 
v.  Popplewell,  12  C.  B.  N.  S.  334,  104  E.  C.  L. 
334;  Redpath  v.  Roberts,  3  Esp.  225;  Smith  v. 
Blackmore,  1  Times  L.  Rep.  267;  Oastler  v. 
Henderson,  2  Q.  B.  D.  575. 

California.  —  Respini  v.  Porta,  89  Cal.  464, 
23  Am.  St.  Rep.  488. 

Illinois. — Gaines  v.  McAdam,  79  111.  App. 
201. 

Louisiana.  —  Vincent  v.  Frelich,  50  La  Ann. 
378. 

Michigan.  —  Scott  v.  Beecher,  91  Mich.  590. 

Minnesota.  —  Stetn  v.  Thayer,  56  Minn.  93. 

Missouri.  —  Buck  v.  Lewis,  46  Mo.  App.  227; 
Duffy  v.  Day,  42  Mo.  App.  638. 

Montana.  —  Blake  v.  Dick,  15  Mont.  236,  48 
Am.  St.  Rep.  671. 


New  York.  —  Haynes  v.  Aldrich,  133  N.  Y. 
287,  28  Am.  St.  Rep.  636;  Spies  v.  Voss,  16 
Daly  (N.  Y.)  171. 

Pennsylvania.  —  Milling  v.  Becker,  96  Pa.  St. 
182;  Lane  v.  Nelson,  167  Pa.  St.  602. 

3.  Putting  Up  "to  Let"  Sign.  —  Redpath  v. 
Roberts,  3  Esp.  225;  Ontario  Industrial  Loan, 
etc.,  Co.  :\  O'Dea,  22  Ont.  App.  349;  West  Side 
Auction-House  Co.  v.  Connecticut  Mut.  Ins. 
Co.,  85  111.  App.  497;  Pier  v.  Carr,  69  Pa.  St. 
326;  Lane  v.  Nelson,  7  Kulp  (Pa.)  286. 

4.  Reeves  v.  McComeskey,  168  Pa.  St.  571. 

5.  Surrender  Terminates  Relation  of  Landlord 
and  Tenant.  —  Shepard  v.  Merrill,  2  Johns.  Ch. 
(M.  Y.)  276;  Kelly  v.  Noxon,  64  Hun  (N.  Y.) 
281;  Cummings  v.  Rosenberg,  (N.  Y.  Citv  Ct. 
Gen.  T.)  6  Misc.  (N.  Y.)  538;  Pratt  v.  H.  M. 
Richards  Jewelry  Co.,  6g  Pa.  St.  53;  Greider's 
Appeal,  5  Pa.  St.  422.  See  also  McLaughlin 
v.  Kennedy,  49  N.  J.  L.  519. 

A  written  surrender  by  an  assignee  of  the 
lease  does  not  terminate  the  relation  of  land- 
lord and  tenant  between  the  lessor  and  such 
assignee,  where  the  lessor  is  kept  out  of  pos- 
session by  the  wrongful  act  of  the  assignee. 
Coburn  v.  Goodall,  72  Cal  498,  1  Am.  St. 
Rep.  75. 

Q.Alabama. — Shahan  v.  Herzberg,  73  Ala. 
59- 

California.  —  Welcome  v.  Hess,  90  Cal  507, 
25  Am.  Sr.  Rep.  145. 

Indiana.  —  Terstegge  v.  First  German  Mut. 
Benev.  Soc,  92  Ind.  82. 

New  Jersey.  —  Reed  v.  Snowball,  51  N.  J.  L. 
162,  reversing  49  N.  J.  L.  292,  60  Am.  Rep. 
615. 

New  York.  —  Harris  v.  Hiscock,  gi  N.  Y. 
340;  Lough  ran  v.  Ross,  45  N.  Y.  792  6  Am. 
Rep.  173- 

Canada.  —  Stegman  v.  Fraser,  6  Grant  Ch. 
(U.  C.)  628. 

7.  McGregor  v.  Board  of  Education,  107  N. 
Y.  511;  Roe  v.  Conway,  74  N.  Y.  201;  Rewey 
v.  Riley,  17  N.  Y.  Wkly.  Dig.  577;  Lord  v. 
Vreeland,  (Supm.  Ct.  Gen.  T.)  15  A~bb.  Pr.  (N. 
Y.)  122. 

8.  See  supra,  this  title,  Rent — Defenses  in 
Actions  for  Rent  —  Effect  of  Surrender  on  Liabil- 
ity for  Rent. 
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persons  have  acquired  interests  in  the  demised  premises,  a  surrender  by  the 
lessee  cannot  affect  their  rights;  as  to  them,  the  surrender  operates  only  as  a 
grant  subject  to  their  rights,  and  the  interest  surrendered  is  considered  as  con- 
tinuing to  exist  so  far  as  is  necessary  to  preserve  their  rights.1 

IX.  Forfeiture  —  1.  By  Disclaimer  of  Landlord's  Title  —  a.  In  General.  — 
At  an  early  date  the  general  rule  was  laid  down  that  when  the  tenant  dis- 
claims, disaffirms,  or  impugns  his  landlord's  title  by  some  positive  act,  he 
thereby  forfeits  his  term.2 


1.  England.  —  Pleasant  v.  Benson,  14  East 
234;  Mellor  v.  Wat  kins,  L.  R.  9  Q.  B.  400; 
Piggott  v.  Stratton,  6  Jur.  N.  S.  129;  Pike  v. 
Eyre,  9  B.  &  C.  909,  17  E.  C.  L.  519;  Moss  v. 
James,  38  L.  T.  N.  S.  595;  Doe  v.  Pyke,  5  M. 
&  S.  146;  Dynevor  v.  Tennant,  13  App.  Cas. 
279;  Doe  v.  Pyke,  5  M.  &  S.  146;  London,  etc., 
Loan,  etc..  Co.  v.  Drake,  6  C.  B.  N.  S.  798,  95 
E.  C.  L.  798;  Saint  v.  Pijley,  L.  R.  10  Exch. 
137;  Doe  v.  Ridout,  5  Taunt.  519,  I  E.  C.  L. 
174;  Clements  v.  Mathews,  52  L.  J.  Q.  B.  772. 

California.  —  Gaskill  v.  Trainer,  3  Cal.  335; 
Farnum  v.  Hefner,  79  Cal.  575,  32  Am.  St.  Rep. 
174- 

Connecticut.  — Morey  v.  Hoyt,  62  Conn.  550. 

Illinois.  —  Dobschuelz  v.  Holliday,  82  111. 
371;  Williams  v.  Vanderbilt,  145  111.  238,  36 
Am.  St.  Rep.  486,  citing  15  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  21. 

Maine.  —  Adams  v.  Goddard,  48  Me.  212. 

Massachusetts.  —  Shepard  v.  Spaulding,  4 
Met.  (Mass.)  416. 

New  Jersey.  —  Firth  v.  Rowe,  53  N.  J.  Eq. 
520. 

New  York.  —  Allen  v.  Brown,  5  Lans.  (N. 
Y.)  280. 

North  Carolina.  —  Krider  v.  Ramsay,  79  N. 
Car.  354. 

The  Rights  of  a  Purchaser  of  Growing  Crops  from 
the  Lessee  are  not  affected  by  the  lessee's  sur- 
render. Clements  v.  Mathews,  52  L.  J.  Q.  B. 
772. 

Estate  of  Sublessee  Not  Affected  by  Surrender  — 

England.  —  Mellor  v.  Watkins,  L.  R.  9  Q.  B. 
400;  Cousins  v.  Phillips,  3  H.  &  C.  892.  See 
also  Wootley  v.  Gregory,  2  Y,  &  J.  536;  Stur- 
geon v.  Wingfield.  15  M.  &  W.  224. 

Illinois.  —  Baker  v.  Pratt,  15  111.  568. 

Kentucky.  —  McKenzie  v.  Lexington,  4  Dana 
(Ky.)  130. 

New  York.  —  Ritzier  v.  Raether,  10  Daly  (N. 
Y.)  286;  Weiss  v.  Mendelson,  (Supm.  Ct.  App. 
T.)  24  Misc.  (N.  Y.)  692;  Eten  v.  Luyster,  60 
N.  Y.  252. 

North  Carolina.  —  Krider  v.  Ramsay,  79  N. 
Car.  354. 

Pennsyhania. —  Hessel  z;.  Johnson,  129  Pa. 
St.  173,  15  Am.  St.  Rep.  716;  Brown  v.  Butler, 
4  Phila.  (Pa.)  71,  17  Leg.  Int.  (Pa.)  148. 

2,  Disclaimer  of  Landlord's  Title.  —  Bac.  Abr., 
tit.  Leases  and  Terms  for  Years,  T.  2. 

England.  —  Doe  v.  Flynn,  1  C.  M.  &  R.  137; 
Hovenden  v.  Annesley,  2  Sch.  &  Lef.  625;  Doe 
v.  Grubb,  10  B.  &  C.  816,  21  E.  C.  L.  174;  Doe 
v.  Litherland,  4  Ad.  &  El.  784,  31  E.  C.  L.  179; 
Doe  v.  Stanion,  1  M.  &  W.  695;  Throgmorton 
v.  VVhelpdale,  Buller  N.  P.  q6a;  Doe  v.  Pas- 
quali,  Peake  N.  P.  (ed.  1795)  197;  Doe  v. 
Evans,  9  M.  &  W.  48;  Vivian  v.  Moat,  16  Ch. 
D.  730. 

Canada.  —  Lewer  v.  McCulIoch,  10  Nova 
Scotia  315;  Doe  v.  Hessel!,  2  U.  C.  Q.  B.  194; 


Kyle  v.  Stocks,  31  U.  C.  Q.  B.  47;  Doe  v. 
Frazer,  4  U.  C.  Q.  B.  O.  S.  80.  See  also  Hely 
v.  Canada  Co.,  23  U.  C.  C.  P.  597. 

United  States.  —  Willison  v.  Watkins,  3  Pet. 
(U.  S.)  43;  Peyton  v.  Stith,  5  Pet.  (U.  SO485; 
Walden  v.  Bodley,  14  Pet.  (U.  S.)  156;  Zeller 
v.  Eckert,  4  How.  (U.  S.)  289. 

Alabama.  —  Dahm  v.  Barlow,  93  Ala.  120; 
Tillotson  v.  Doe,  5  Ala.  407,  39  Am.  Dec.  330. 

California.  —  Conner  v.  Jones,  28  Cal.  59; 
Van  Winkle  v.  Hinckle,  21  Cal.  342;  Smith  v. 
Ogg  Shaw,  16  Cal.  88;  Sampson  v.  Schaeffer,  3 
Cal.  196. 

Illinois.  —  Wall  v.  Goodenough,  16  111.  415; 
Fortier  v.  Ballance,  10  111.  41;  Fusselman  v. 
Worthington,  14  111.  135;  Doty  v.  Burdick,  83 
111.  473- 

Indiana.  —  Tobin  v.  Young,  124  Ind.  507. 
Kansas.  —  Goodman   v.    Malcolm,  5  Kan. 
App.  285. 

Kentucky.  —  Meraman  v.  Caldwell,  8  B.  Mon. 
(Ky.)  32,  46  Am.  Dec.  537;  Bates  v.  Austin,  2 
A.  K.  Marsh.  (Ky.)  270,  12  Am.  Dec.  395;  Far- 
row v.  Edmundson,  4  B.  Mon.  (Ky.)  605,  41 
Am.  Dec.  250;  Elms  v.  Randall,  4  Dana  (Ky.) 
519- 

Louisiana.  — Thayer  v.  Waples,  26  La.  Ann. 
502. 

Maine.  —  Liltlev.  Palister,  4  Me.  209;  Camp- 
bell v.  Procter,  6  Me.  12;  Currier  v.  Earl,  13 
Me.  216. 

Michigan.  —  Fuller  v.  Sweet,  30  Mich.  237, 
18  Am.  Rep.  122. 

Missouri.  —  Stephens  v.  Brown,  56  Mo.  23. 
New  Jersey.  —  Van  Blarcom  v.  Kip,  26  N.  J. 
L-  351- 

New  York. — '  Jackson  v.  Wheeler,  6  Johns. 
(N.  Y.)  272. 

North  Carolina.  —  Springs  v.  Schenck,  99  N. 
Car.  551,  6  Am.  St.  Rep.  552;  Head  v.  Head, 
7  Jones  L.  (52  N.  Car.)  620. 

Pennsylvania.  —  Willard  v.  Earley,  (Pa.  1888) 
14  Atl.  Rep.  426;  Newman  v.  Rutter,  8  Walts 
(Pa.)  51;  Reed  v.  Reed,  (Pa.)  1  Am.  L.  J.  263. 

South  Carolina.  —  State  v.  Steuart,  5  Strobh. 
L.  (S.  Car.)  29;  Milhouse  v.  Patrick,  6  Rich. 
L.  (S.  Car.)  350;  Wadsworthville  Poor  School 
v.  Jennings,  40  S.  Car.  168,  42  Am.  St.  Rep. 
854;  Wadsworthville  Poor  School  v.  Meetze,  4 
Rich.  L.  (S.  Car.)  50. 

Tennessee.—  Ladd  v.  Riggle,  6  Heisk.  (Tenn.) 
620;  Duke  v.  Harper,  6  Yerg.  (Tenn.)  280,  27 
Am.  Dec.  462. 

Vermont.  —  Tuttle  v.  Reynolds,  1  Vt.  80; 
Clapp  v.  Beardsley,  1  Vt.  151;  Chamberlin  v. 
Donahue,  45  Vt.  50;  Catlin  v.  Washburn,  3  Vt. 
25;  Sherman  v.  Champlain  Transp.  Co.,  3r  Vt. 
17/;  Greeno  v.  Munson,  9  Vt.  37,  31  Am.  Dec. 
605;  Hall  v.  Dewey,  10  Vt.  593;  Briggs  v. 
Oaks,  26  Vt.  145. 

Virg  inia .  —  Allen  v.  Paul,  24  Gratt.  (Va.)332. 
Wisconsin.  —  Evans  v.  Enloe,  70  Wis.  345. 
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Reasons  for  Rule.  —  The  rule  with  regard  to  forfeiture  for  disclaimer  is  based 
on  the  principle  that  there  is  tacitly  annexed  to  every  lease  a  condition  that 
if  the  lessee  shall  do  anything  that  may  injuriously  affect  the  title  of  his 
lessor,  the  lease  shall  become  void,  and  the  lessor  be  entitled  to  re-enter;  and 
also  on  the  further  ground  that  if  the  landlord  were  not  entitled  to  sue  imme- 
diately for  possession  he  might  lose  his  lands  by  the  tenant's  adverse 
possession.1 

b.  SUFFICIENCY  of  Disclaimer.  —  To  work  a  forfeiture  the  disclaimer 
ot  title  must  be  by  some  unequivocal  act,2  and  probably  the  most  certain 
general  test  of  the  sufficiency  of  the  disclaimer  is  the  determination  whether 
the  tenant's  holding  is  thereby  rendered  so  adverse  as  to  put  the  statute  of 
limitations  in  operation  in  his  favor,  whereby  his  adverse  possession  would 
ripen  into  a  fee  by  the  lapse  of  time.3  Thus,  a  refusal  to  pay  rent  does  not 
amount  to  a  sufficient  disclaimer,1  and  where,  from  circumstances  which  have 
occurred  since  the  demise,  the  tenant  may  conceive  in  good  faith  that  he  has 
become  the  owner  of  the  fee,  it  seems  that  he  should  be  at  liberty,  without 
forfeiting  Ids  term  as  tenant,  to  urge  his  claim  to  be  so  regarded.5 

Conveyance  by  Tenant  in  Fee.  — The  conveyance  of  the  demised  premises  in  fee 
by  the  tenant  to  a  stranger  constituted  at  common  law  a  disclaimer  of  the 
landlord's  title,  and  entitled  the  latter  to  sue  immediately  for  possession." 
A  conveyance,  however,  operating  by  the  statutes  of  uses,  and  not  by  deed  of 
feoffment  with  livery,  has  been  held  insufficient  to  work  a  forfeiture.*  And 
the  statutes  now  generally  provide  that  a  conveyance  by  a  tenant  for  life  or 
years  purporting  to  convey  a  greater  interest  than  he  possesses,  or  can  lawfully 
convey,  shall  not  work  a  forfeiture  of  his  estate,  but  shall  pass  to  the  grantee 
all  the  estate  which  the  tenant  could  lawfully  convey.8 

Acceptance  of  Conveyance  from  Stranger.  —  Though  the  mere  acceptance  by  a  tenant 
of  a  conveyance  from  a  stranger  claiming  adversely  to  the  landlord  will  not 
work  a  forfeiture,9  the  tenant's  claiming  title  under  such  a  conveyance,  as  by 
recording  the  deed,  will  work  a  forfeiture.10  The  title  accepted  by  the  tenant 
must,  however,  be  adverse  to  that  of  his  landlord.11 

1.  Reasons  for  Rule.  —  Dahm  v.  Barlow,  93  thews  v.  Senecal,  7  L.  C.  Jur.  222;  and  the 
Ala.  120;  Lea  v.  Netherton,  9  Yerg.  (Tenn.)  title  Deeds,  vol.  9,  p.  128,  note  paragraph 
315;  Gale  v.  Oil  Run  Petroleum  Co.,  6  W.  Va.      Tortious  Feoffments  Operating  by  Wrong. 

200.  A  Mortgage  in  Fee  by  a  tenant  at  will  forfeits 

2.  Disclaimer  Must  Be  by  Unequivocal  Act.—  the  term.    Little  v.  Palister,  4  Me.  209. 
Ackland  v.  Lutley,  9  Ad.  &  El.  879,  36  E.  C.  An  Agreement  by  a  Tenant  to  Convey  a  greater 
L.  312;  Hunt  v.  Allgood,  10  C.  B.  N.  S.  253,  interest  than  he  has  does  not  work  a  forfeiture. 
100  E.  C.  L.  253;  Jackson  v.  Rogers,  11  Johns.  Griffin  v.  Fellows,  81*  Pa.  St.  114. 

(N.  Y.)  33.  7-  A.  Conveyance  under  Statute  of  Uses  though 

A  statement  by  a  tenant  in  possession  under  it  purported  to  be  in  fee  could  not  effect  a  for- 

an  agreement  to  purchase  that  he  is  not  hold-  feiture,  because  itoperated  only  on  the  interest 

ing  as  a  mere  tenant  is  not  "a  renunciation  of  which  the  tenant  actually  had.     Emerick  v. 

the  allegiance  of  an  unqualified  tenant  to  a  Tavener,  9  Gratt.  (Va.)  225 ;  Berry  v.  Berry,  16 

technical  landlord."    Reeder  v.  Bell,  7  Bush  Nova  Scotia  66;  Le  Cain  v.  Wieland,  16  Nova 

(Ky.)  256.  Scotia  71,  note.    See  also  Jackson  v.  Mancius, 

3.  Dahm  v.  Barlow,  93  Ala.  120.  See  also  2  Wend.  (N.  Y.)  357;  Grout  v.  Townsend,  2 
the  title  Adverse  Possession,  vol.  1,  p.  8ip.  Hill  (N.  Y.)  554. 

4.  Refusal  to  Pay  Rent.  —  Doe  v.  Cooper,  1  M.  8.  Statutory  Provisions.  —  Civ.  Code  Ala. 
&  G.  135,  39  E.  C.  L.  381;  Doe  v.  Taylor,  10  (1896),  §  1038;  1  Rev.  Stat.  N.  Y.  739,  §  145 
N.  Bruns.  144;  Gale  v.  Oil  Run  Petroleum  (9th  ed.  1896,  p.  1813,  §  145);  De  Lancey  v. 
Co.,  6  W.  Va.  200.  See  also  the  title  Adverse  Ganong,  q  N.  Y.  9.  And  see  the  local  statutes. 
Possession,  vol.  i,  p.  811.  9.  Acceptance  of  Conveyance  from  Stranger.— 

But  refusal  to  pay  rent  may  be  evidence  of  Doe  v.  Weess,  5  U.  C.  Q.  B.  589;  Rosseel  v. 

a  disclaimer.    Doe  v.  Cooper,  1  M.  &  G.  135,  Tarvis,  15  Wis.  571. 

39  E  C  L  381.  10.  Dahm  v.  Barlow,  93  Ala.  120;  Jackson  v. 

5.  Doe  v.  Hessell,  2  U.  C.  Q.  B.  194;  Poterie  Vincent,  4  Wend.  (N.  Y.)  633;  Doe  v.  Weese, 
Gas  Co.  v.  Poterie,  179  Pa.  St.  68.   '  5  U-  C.  Q.  B.  589.    See  also   Bennock  v. 

6.  Conveyance  by  Tenant.  —  Com.  v.  Welcome,  Whipple,  12  Me.  346,  28  Am.  Dec.  186. 
(Mass.)  5  Dane  Abr.  13;  Wadsworthville  Poor        11.  Thus  a  tenam  does  not  forfeit  his  term  by 
School  v.  Jennings,  40  S.  Car.  168,  42  Am.  taking  from  his  landlord's  cotenant  a  convey- 
St.  Rep.  854;  Wadswwthville  Poor  School  v.  ance  of  the  latter's  undivided  interest.  Dahm 
Meetze,  4  ;Rich.  L.  (S.  i'j.r.)  50.    See  also  Mat-  v.  Barlow,  93  Ala.  120. 
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Giving  Up  Possession  to  Adverse  Claimant.  —  The  term  is  forfeited  where  a  tenant 
for  years  gives  up  his  possession  to  a  stranger  claiming  title  adverse  to  that  of 
the  landlord,  with  the  intent  of  assisting  such  stranger  to  set  up  his  title.1 

Attornment  to  Stranger.  —  So  also  an  attornment  by  the  tenant  to  a  stranger 
has  been  held  to  work  a  forfeiture.3  But  the  mere  payment  by  the  tenant  to 
a  third  person  of  the  rent  reserved  has  been  held  not  to  amount  to  a  disclaimer 
so  as  to  work  a  forfeiture.3 

Parol  Disclaimer.  —  A  mere  parol  disclaimer  by  a  tenant  for  years  of  the  title 
of  the  landlord  and  of  the  relation  of  landlord  and  tenant  has  been  held  insuf- 
ficient to  work  a  forfeiture  of  the  term.1 

c.  Reviving  Tenancy. —  After  the  tenancy  has  been  forfeited  by  dis- 
claiming the  landlord's  title,  the  tenant  cannot,  if  the  forfeiture  is  not  waived 
by  the  landlord,  revive  the  tenancy  by  offering  to  pay  rent.5 

2.  Leases  upon  Condition.  —  A  lease  for  a  term  of  years  may  be  demised  sub- 
ject to  a  condition  subsequent,  to  the  same  extent  as  a  grant  of  any  other 
estate,  and  upon  the  breach  of  the  condition  the  landlord  may  avoid  the  lease.6 
And  the  lessor  may  take  advantage  of  a  breach  of  a  condition,  and  terminate 
the  lease,  though  the  lease  does  not  expressly  stipulate  that  it  shall  terminate 
upon  the  breach  of  the  condition,  or  confer  upon  the  lessor  a  power  of  re-entry.7 
The  breach  of  a  condition  subsequent  does  not  ipso  facto  terminate  the  lease, 
but  a  re-entry  by  the  lessor  is  necessary  at  common  law  to  work  a  forfeiture,8 
unless  the  lease  expressly  declares  that  the  term  shall  cease  upon  condition 
broken  ; 9  and  the  law  is  exceedingly  strict  in  requiring  compliance  with  all  the 
forms  of  a  re-entry.10 

The  Lessor  May  Waive  a  Forfeiture  for  Breach  of  Condition,  and  if  he  does  SO  he  cannot 
afterwards  insist  upon  the  forfeiture.11 

3.  Breach  of  Covenants  or  Agreements  by  Lessee.  —  The  common-law  rule  is  well 
settled  that  a  breach  by  the  lessee  of  his  covenants  or  agreements  in  the  lease 
does  not  work  a  forfeiture  of  the  term  in  the  absence  of  an  express  stipulation 


1.  Giving  Up  Possession  to  Adverse  Claimant. — 
Doe  v.  Flynn,  I  C.  M.  &  R.  137;  Kyle  v. 
Stocks,  3T  U.  C.  Q.  B.  47. 

2.  Attornment  to  Stranger  —  England.  —  Doe 
v.  Pittman,  2  N.  &  M.  673,  28  E.  C.  L.  375; 
Doe  v.  Flynn,  1  C.  M.  &  R.  137;  Hovenden  v. 
Annesley,  2  Sch.  &  Lef.  625.  See  also  Doe  v. 
Evans,  9  M.  &  W.  48. 

United  States. — Woodward  v.  Brown,  13 
Pet.  (U.  S.)  1. 

Illinois.  —  Fortier  v.  Ballance,  10  111.  41. 

Kentucky.  —  Elms  v.  Randall,  4  Dana  (Ky.) 
519;  Blue  v.  Sayre,  2  Dana  (Ky.)  213. 

Michigan.  —  Steinhauser  v.  Kuhn,  50  Mich. 
3°7. 

Missouri.  —  McCartney  v.  Auer,  50  Mo.  395. 
See  also  Lyon      La  Master,  103  Mo.  612. 

And  see  Doe  v.  Reynolds,  27  Ala.  364;  Rus- 
sell v.  Fabyan,  34  N.  H.  223. 

3.  Doe  v.  Parker,  Gow  180. 

4.  Parol  Disclaimer — England. — Doe  v.  Wells, 
10  Ad.  &  El.  427,  37  E.  C.  L.  129,  distinguish- 
ing Doe  v.  Flynn,  r  C.  M.  &  R.  137.  Compare 
Doe  v.  Stanion,  1  M.  &  W.  700;  Doe  v,  Hes- 
sell,  2  U.  C.  Q.  B.  194. 

Canada.  —  Doe   v.    Taylor,    to   N.  Bruns. 
144- 

California.  —  Abbey  Homestead  Assoc.  v. 
Willard  48  Cal.  614. 

Kentucky.  —  Montgomery  v.  Craig,  3  Dana 
(Ky.)  102. 

Neiu  York.  —  De  Lancey  v.  Ganong,  9  N.  Y. 
9,  affirming  12  Barb.  (N.  Y.)  120;  Jackson  v. 
Kisselbrack,  10  Johns.  (N.  Y.)  336. 
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West  Virginia.  —  Gale  v.  Oil  Run  Petroleum 
Co.,  6  W.  Va.  200. 

See  also  infra,  this  title,  Notice  to  Quit  — 
Waiver —  Of  Tenant's  Right  to  Notice  by  Dis- 
claimer of  Tenancy. 

5.  Conner  v.  Jones,  28  Cal.  59. 

6.  Lease  upon  Conditions. —  Bac.  Abr.,  tit. 
Leases  and  Terms  for  Years,  T.  2;  Doe  v. 
Watt,  8  B.  &  C.  308,  15  E.  C.  L.  225;  Simpson 
v.  Titterell,  Cro.  Eliz.  242;  Harrington  v.  Wise, 
Cro.  Eliz.  486;  Freeman  v.  Boyle,  2  Ridg.  P. 
C.  79;  Doe  v.  Clarke,  S  East  185;  Doe  v.  Car- 
ter, 8  T.  R.  57;  Doe  v.  Hawke,  2  East  481; 
Doe  v.  Watt,  8  B.  &  C.  308,  15  E.  C.  L.  225; 
Tate  v.  McClure,  25  Ark.  168;  Parmelee  v. 
Oswego,  etc.,  R.  Co.,  6  N.  Y.  74;  Horton  v. 
New  York  Cent.,  etc.,  R.  Co.,  (Supm.  Ct.  Spec. 
T.)  12  Abb.  N.  Cas.  (N.  Y.)  30.  See  also  Lang 
v.  Young,  34  Conn.  528;  Emporia  v.  Partch, 
21  Kan.  202.  And  see  the  title  Conditions, 
vol.  6,  p.  499. 

7.  Wigg  v.  Wigg,  1  Atk.  382;  Doe  v.  Watt,  1 
M.  &  R.  694;  Horton  v.  New  York  Cent.,  etc., 
R.  Co.,  (Supm.  Ct.  Spec.  T.)  12  Abb.  N.  Cas. 
(N.  Y.)  30;  Johnson  v.  Gurley,  52  Tex.  222. 

8.  Necessity  for  Re-entry  hy  Landlord.  —  Robey 
v.  Prout,  7  D.  C.  81;  Den  v.  Hance,  11  N.  J. 
L.  244;  Penover  v.  Brown,  (N.  Y.  City  Ct.)  13 
Abb.  N.  Cas.'  (N.  V.)  82;  Johnson  v.  Gurley, 
52  Tex.  222. 

9.  Freeman  v.  Boyle,  2  Ridg.  P.  C.  79; 
Parmelee  v.  Oswego,  etc.,  R.  Co.,  6  N.  Y.  74. 

10.  Robey  v.  Prout,  7  D.  C.  81. 

11.  Freeman  v.  Boyle,  2  Ridg.  P.  C.  79. 
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in  the  lease  or  the  reservation  of  a  power  of  re-entry  in  case  of  such  breach.1 
The  general  remedy  of  the  lessor  in  such  a  case  is  merely  by  action  for  the 
recovery  of  damages.2  This  rule  applies  with  regard  to  implied  covenants;3 
express  covenants  to  pay  rent  ;4  covenants  to  pay  taxes  ; 5  in  case  of  a  mining 
or  oil  lease,  covenants  to  explore  for  minerals  or  oil  ;6  covenants  not  to  assign 
or  sublet;7  covenants  not  to  remove  property  from  the  premises  until  rent  is 
paid;8  covenants  to  make  improvements;9  covenants  to  make  repairs  ;,w 


1.  Breach  of  Covenants  or  Agreements  in  Lease 

—  England. — Shaw  v.  Coffin,  14  C.  B.  N.  S. 
372,  108  E.  C.  L.  372. 

California.  —  Fox  v.  Brissac,  15  Cal.  223. 

Colorado. —  Mitchell  v.  McNeal,  4  Colo. 
App.  36. 

Illinois.  —  Raybourn  v.  Ramsdell,  78  111.  622; 
People  v.  Gilbert.  64  111.  App.  203. 

Indiana.  —  Philips  v.  Doe,  3  Ind.  132; 
Ricketts  v.  Richardson,  85  Ind.  508. 

Kentucky.  —  Dennison  v.  Read,  3  Dana(Ky.) 
586;  Wilson  v.  Jones,  1  Bush  (Ky.)  174;  Hill 
v.  Rudd,  99  Ky.  178. 

Massachusetts.  —  Wheeler  v.  Dascomb,  3 
Cush.  (Mass.)  2S5;  Shaw  v.  Appleton,  161 
Mass.  313. 

Michigan.  —  Hanaw  v.  Bailey,  83  Mich.  24; 
Pickard  v.  Kleis,  56  Mich.  604. 

New  Jersey. — Vanatta  v.  Brewer,  32  N.  J. 
Eq.  268;  Den  v.  Post,  25  N.  J.  L.  290. 

Pennsylvania.  —  McKnight  v.  Kreutz,  51  Pa. 
St.  232;  Janes  v.  Emery  Oil  Co.,  I  Penny.  (Pa.) 
242;  Paschall  v.  Passmore,  15  Pa.  St.  295; 
Barker  v.  Dale,  3  Pittsb.  (Pa.)  190;  Big  Black 
Creek  Imp.  Co.  v.  Kemtnerer,  162  Pa.  St.  422. 

Tennessee. — Sloan  v.  Cantrell,  5  Coldw. 
(Tenn.)  571. 

Texas.  —  Johnson  v.  Gurley,  52  Tex.  222; 
Texas,  etc.,  Coal  Co.  v.  Lawson,  10  Tex.  Civ. 
App.  491. 

In  Louisiana  the  lessor  is  entitled  to  a  rescis- 
sion or  dissolution  of  the  lease  for  breach  of 
the  lessee's  agreements  contained  therein. 
McNeil  v.  Knapp,  18  La.  Ann.  701. 

2.  Dennison  v.  Read,  3  Dana  (Ky.)  586; 
Harris  v.  Ohio  Oil  Co.,  57  Ohio  St.  118;  Blair 
v.  Peck,  1  Penny.  (Pa.)  247;  Johnson  v.  Gurley, 
52  Tex.  222. 

3.  Implied  Covenants.  —  Harris  v.  Ohio  Oil 
Co.,  57  Ohio  St.  118.  See  also  Meroney  v. 
Wright,  81  N.  Car.' 390. 

4.  Covenants  to  Pay  Rent  —  A  rkansas.  — 
Buckner  v.  Warren,  41  Ark.  532. 

California.  —  Chipman  v.  Emeric,  3  Cal.  273. 
Compare  Treat  v.  Lid  dell,  10  Cal.  302. 

Indiana.  —  Brown  v.  Bragg,  22  Ind.  122. 

Kentucky.  —  Dennison  v.  Read,  3  Dana  (Ky.) 
586;  Wilson  v.  Jones,  1  Bush  (Ky.)  174. 

Maine.  —  Beal  v.  Bass,  86  Me.  325. 

Massachusetts.  —  Bartlett  v.  Greenleaf,  n 
Gray  (Mass.)  98;  Hodgkins  v.  Price,  137 
Mass.  13. 

Michigan.  —  Langley  v.  Ross,  55  Mich.  163. 
Missouri. — -Tarlotting  v.   Bokern,  95  Mo. 

546. 

ATew  York.  —  De  Lancey  v.  Ganong,  9  N.  Y.  9. 

North  Carolina.  —  Meroney  v.  Wright,  81  N. 
Car.  390;  Simmons  v.  Jarman,  122  N.  Car. 
IQ5- 

Texas.  —  Jenner  v.  Carpenter,  (Tex.  Civ. 
App.  1898)  48  S.  W.  Rep.  46;  Ewing  v.  Miles, 
12  Tex.  Civ.  App.  19,  citing  12  Am.  and  Eng. 
Encvc.  of  Law  (1st  ed.)  758^,  758/. 

Vermont.  — Smith  v.  Blaisdell,  17  Vt.  199. 


A  Tenancy  at  Will  may  be  declared  forfeited 
for  nonpayment  of  rent.  Cunningham  v. 
Holton,  55  Me.  33;  Jewett  v.  Berry,  20  N.  H. 
37;  M'Murphy  v.  Minot,  4  N.  H.  251. 

Under  the  Louisiana  and  Quebec  Law  the  non- 
payment of  rent  is  ground  for  the  rescission  of 
the  lease.  Cary  v.  Johnston,  15  L.  C.  Rep. 
260;  Samson  v.  Woolsey,  2  Rev.  Leg.  439; 
Quintal  v.  Novion,  5  L.  C.  Jur.  28;  Penny  v. 
Montreal  Herald  Co.,  27  L.  C.  Jur.  83;  Poitras 
v.  Berger,  10  Rev.  Leg.  214;  Marett  v.  Robi- 
taille,  9  Rev.  Leg.  420;  Pelletier  v.  Lapierre,  7 
Rev.  Leg.  241;  Brown  v.  Jones,  4  L.  C.  Jur. 
35;  Kron  v.  Watson,  14  La.  Ann.  435. 

5.  Covenants  to  Pay  Taxes.  —  Heiple  v.  Reed, 
(Iowa  1895)  65  N.  W.  Rep.  331. 

6.  Mining  Leases.  —  Vanatta  v.  Brewer,  32  N. 
J.  Eq.  268;  Barker  v.  Dale,  3  Pittsb.  (Pa.)  190. 
Compare  Conrad  v.  Morehead,  89  N.  Car.  31. 
See  also  the  title  Mines  and  Mining. 

7.  Covenants  Against  Assigning  and  Subletting 
—  England.  —  Shaw  v.  Coffin,  14  C.  B.  N.  S. 
372,  108  E.  C.  L.  372;  Doe  v.  Godwin,  4  M.  & 
S.  265;  Ciawley  v.  Price,  L.  R.  10  Q.  B.  302. 

Canada.  —  Mcintosh  v.  Samo,  24  U.  C.  C.  P. 
625. 

United  States.  —  Hague  v.  Ahrens,  3  U.S. 
App.  231. 

California.  —  Farnum  v.  Hefner,  79  Cal.  575, 
12  Am.  St.  Rep.  174. 

Iowa.  —  Eldredge  v.  Bell,  64  Iowa  125. 

Kansas. — Winkler  v.  Gibson,  2  Kan.  App. 
621;  Burnes  v.  McCubbin,  3  Kan.  222. 

New  Hampshire.  —  Spear  v.  Fuller,  8  N.  H. 
174,  28  Am.  Dec.  391. 

Nezv  Jersey.  —  Den  v.  Post,  25  N.  J.  L.  285. 

Compare  Randall  v.  Chubb,  46  Mich.  311,  41 
Am.  Rep.  165;  Indianapolis  Mfg.,  etc.,  Union 
v.  Cleveland,  etc.,  R.  Co  ,  45  Ind.  281. 

In  Louisiana  and  Quebec  the  lessor  is  entitled 
to  a  resiliation  of  the  lease  if  assigned  in 
violation  of  covenant.  Gagnon  v.  Paradis,  2 
Rev.  Leg.  78;  Moreau  v.  Owler,  10  L.  C.  Jur. 
112;  Hunt  v.  Joseph,  2  Rev.  Leg.  52;  Hudon 
v.  Hudon,  2  L.  C.  Rep.  30;  Bryan  v.  French, 
20  La.  Ann.  366.  See  also  Vallee  v.  Kennedy, 
3  Rev.  Leg.  450;  Gareau  v.  Cinq  Mars,  3 
Montreal  Leg.  N.  355. 

If  the  sublease  has  terminated  before  the 
institution  of  the  action  for  resiliation  of  the 
lease,  and  the  lessor  has  not  been  injured 
thereby,  the  resiliation  will  not  be  granted. 
Gareau  v.  Cinq  Mats,  3  Montreal  Leg.  N.  355. 

Nor  will  a  resiliation  be  granted  when  the 
lessor  has  assented  to  the  subletting.  Lacha- 
pelle  v.  Moretti,  14  L.  C.  Rep.  29;  Cordner  v. 
Mitchell,  9  L.  C.  Jur.  319. 

8.  Prohibition  Against  Removal  of  Property.  — 
Philips  v.  Doe,  3  Ind.  132. 

9.  Covenants  to  Make  Improvements. —  Polk 
County  Nat.  Bank  v.  Foote  Commercial  Phos- 
phate 'Co.,  (C.  C.  A.)  68  Fed.  Rep.  845;  Ray- 
bourn  v.  Ramsdell,  78  111.  622. 

10.  Covenants  to  Repair.  —  Doe  v.  Stevens,  3 
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covenants  relating  to  the  cultivation  of  the  lands  demised,1  such  as  to  keep 
down  briers,  weeds,  etc.,  upon  such  lands;2  covenants  against  waste;3  stip- 
ulations against  the  making  of  alterations;4  covenants  restricting  the  use 
of  the  demised  premises ; 5  and  covenants  to  yield  up  a  part  of  the  land,  when 
required  by  the  lessor,  before  the  expiration  of  the  term.6  But  under  a  lease 
containing  a  covenant  by  the  lessee  to  give  up  possession  on  his  failure  to 
perform  his  agreements  contained  in  the  lease,  the  lessor  does  not  have  the 
right  to  enter  and  declare  a  forfeiture  of  the  term.7 

4.  Provisions  for  Forfeiture  and  Power  of  Re-entry  ■ —  a.  In  General.  The 

lessor  has  absolute  power,  incident  to  his  power  of  disposition,  to  provide  for 
a  forfeiture  of  the  lease  upon  certain  contingencies,  or  in  the  case  of  a  breach 
of  the  stipulations  in  the  lease  on  the  part  of  the  lessee,**  and  the  mere  fact 
that  the  provisions  of  the  lease  relating  to  forfeiture  are  harsh  will  not  prevent 
the  enforcement  of  the  forfeiture.0  The  provision  for  a  forfeiture  is  usually 
by  an  express  declaration  that  the  lease  shall  become  void,  and  by  a  further 
provision  authorizing  the  lessor  to  re-enter,  and  is  usually,  though  not  neces- 
sarily, contained  in  the  lease.10 

Effect  of  Attaching  Penalty  for  Breach  of  Condition  or  Covenant.  —  When  the  lease  pro- 
vides for  its  forfeiture  for  breach  of  its  conditions  or  covenants,  the  fact  that 
a  money  penalty  was  also  attached  to  such  breach  will  not  prevent  the  enforce- 
ment of  the  forfeiture.11 

b.  General  Construction  of  Forfeiture  Clauses.  —  Forfeiture 
clauses  are  not  favored  in  either  law  or  equity,  and  their  effect  will  be  limited 
by  a  strict  construction;  12  and  the  effect  of  a  forfeiture  or  power  of  re-entry 


B.  &  Ad.  299,  23  E.  C.  L  75;  Dennison  v. 
Read,  3  Dana  (Ky.)  586;  Wilson  v.  Jones, 
1  Bash  (Ky.)  174.  Compare  Tate  v.  McClure, 
25  Ark.  168. 

1.  Cultivation  of  Land.  —  Hanaw  v.  Bailey, 
83  Mich.  24.  See  also  Harrison  v.  Clifton,  75 
Iowa  736.  Compare  Buckner  v.  Warren,  41 
Ark.  532. 

2.  Ricketts  v.  Richardson,  85  Ind.  508. 

3.  Covenants  Against  Waste.  —  Gould  v.  Bug- 
bee,  6  Gray  (Mass.)  371. 

4.  Alterations.  —  Doe  v.  Marchetti,  1  B.  & 
Ad.  715,  20  E.  C.  L.  480;  Jackson  v.  Harrison, 
17  Johns.  (N.  Y.)  66. 

5.  In  Miller  v.  Prescott,  163  Mass.  12,  47 
Am.  St.  Rep.  434,  the  forfeiture  of  a  lease 
was  enforced  for  breach  of  a  covenant  restrict- 
ing the  use  of  the  premises.  The  renting, 
however,  was  spoken  of  as  for  a  breach  of 
condition. 

In  Quebec  the  landlord  is  entitled  to  a  cancel- 
lation of  the  lease  for  breach  of  such  covenants. 
Pignolet  v.  Brosseau,  Montreal  L.  R.  7  O. 
B.  77. 

6  Doe  v.  Powell,  5  B.  &  C.  308,  n  E.  C.  L. 
241;  Doe  v.  Phillips,  2  Bing.  13,  9  E.  C.  L.  296; 
Dennison  v.  Read,  3  Dana  (Ky.)  5S6;  Wheeler 
v.  Dascomb,  3  Cush.  (Mass.)  285;  Sloan  v. 
Cantrell,  5  Coldw.  (Tenn.)  571. 

7.  Dennison  v.  Read,  3  Dana  (Ky.)  586; 
Wilson  v.  Jones,  I  Bush  (Ky.)  174.  Compare 
Simons  v.  Marshall,  3  Greene  (Iowa)  502. 

8.  Provisions  for  Forfeiture.  —  Crozier  v.  Tabb, 
33  U.  C.  Q.  B.  54;  Williams  v.  Vanderbilt,  145 
III.  238;  Hand  v.  Suravitz,  30  W.  N.  C.  (Pa.) 
115;  Guffy  v.  Hukill,  34  W.  Va.  49,  26  Am.  St. 
Rep.  901.  See  also  Hely  v.  Canada  Co.,  23 
U.  C.  C.  P.  20;  Doe  v.  Golding,  6  Moo.  231,  17 
E.  C  L.  40. 

The  Legal  Effect  of  a  Forfeiture  Clause  in  a 
Lease  Cannot  Be  Varied  by  an  Oral  Understanding 


between  the  lessee  and  one  only  of  several 
lessors.  Springer  v.  Citizens'  Natural  Gas  Co., 
145  Pa.  St.  430. 

9.  Patton  z\  Bond,  50  Iowa  508. 

10.  A  Mere  Indorsement  on  the  Lease,  however, 
that  ic  is  taken  subject  to  another  lease,  does 
not  incorporate  in  the  former  lease  a  for- 
feiture provision  contained  in  the  latter  lease. 
Schaupp  v.  Hukill,  34  W.  Va.  375. 

11.  Doe  v.  Jepson,  3  B.  &  Ad.  402,  23  E.  C. 
L.  104;  Sheldon  v.  Sheldon,  22  U.  C.  Q.  B. 
621. 

12.  Forfeiture  Clauses  Strictly  Construed  —  -Eng- 
land. —  Doe  v.  Marchetti,  1  B.  &  Ad.  715,  20 
E.  C.  L.  480;  Doe  v.  Godwin,  4  M.  &  S.  265; 
Doe  v.  Phillips,  2  Bing.  13,  9  E.  C.  L.  296; 
Doe  v.  Butcher,  6  Q.  B.  115,  note  a,  51  E.  C. 
L.  115,  note  a. 

United  States.  —  Kansas  City  Elevator  Co. 
v.  Union  Pac.  R.  Co.,  3  McCrary  (U.  S.)  463. 
California.  —  Sauer  v.  Meyer,  87  Cal.  34. 
Connecticut.  —  Camp  v.  Scott,  47  Conn.  366. 
Illinois.  —  Williams  v.  Vanderbilt,   145  III. 
233. 

Indiana.  —  Meni      Rathbone.  21  Ind.  454. 
A'ansas.  ■ —  Burnes  v.  McCubbin,  3  Kan.  222. 
Louisiana.  —  Denman  v.  Lopez,  12  La.  Ann. 
823. 

Michigan.  —  Miller  v.  Havens,  51  Mich.  482; 
Wakefield  v.  Sunday  Lake  Min.  Co.,  S5  Mich. 
605;  Langley  v.  Ross,  55  Mich,  163. 

New  York.  — Eaton  v.  Wilcox,  42  Hun  (NT. 
Y.)6i;  New  York  El.  R.  Co.  v.  Manhatian  R. 
Co.,  (Supm.  Ct.  Spec.  T.)  63  How.  Pr.  (N.  Y.) 
14;  Jackson  v.  Topping,  1  Wend.  (N.  Y.)  38s, 
19  Am.  Dec.  515. 

Ohio.  —  Harris  v.  Ohio  Oil  Co.,  ^7  Ohio  Si. 
118. 

Pennsylvania.  —  White    v.     McMurray,  2 
Brews.  (Pa.)  485;  Browne.  Vandergrift,  80  Pa. 
St.  142;  Westmoreland,  etc.,  Natural  GasCc.'s 
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has  often  been  restricted  and  allowed  to  operate  only  with  regard  to  a  part  of 
the  covenants  or  stipulations  in  the  lease.1  The  construction  of  a  forfeiture 
clause  should  not,  however,  be  so  strict  as  to  override  the  manifest  intention 
of  the  parties  which  is  fairly  expressed.2  and  it  has  also  been  said  that  pro- 
visions for  re-entry  should  not  be  construed  with  the  strictness  applied  to 
conditions  at  common  law.3 

c.  Forfeiture  for  Breach  of  Particular  Covenants  —  (i)  ///  Gen. 

eral.  Forfeiture  of  the  term  has  been  enforced  under  express  provisions  in 

the  lease  for  the  breach  of  many  different  kinds  of  covenants  and  conditions, 1 
including  negative  as  well  as  affirmative  covenants.5  Thus,  forfeitures  have 
been  enforced  for  breach  of  covenants  relating  to  the  cultivation  of  the  lands 
demised;"  stipulations  requiring  the  lessee  to  give  security  for  each  year's 
rent,  though  in  such  a  case  the  lessor  must  demand  the  security  to  entitle  him 
to  claim  a  forfeiture;7  stipulations  prohibiting  alterations  in  the  demised 
premises  ;s  covenants  with  regard  to  the  erection  of  improvements  by  the 
tenant;9  stipulations  for  forfeiture  in  case  of  an  abandonment  of  the  demised 
premises  by  the  tenant ;  10  and  stipulations  for  forfeiture  for  breach  of  condi- 
tions or  covenants  restricting  the  use  of  the  premises.11 

Mining  and  Oil  Leases  — Cessation  of  Work.  —  Mining  and  oil  leases  usually  contain 
provisions  for  a  forfeiture  in  case  of  a  cessation  of  the  work  in  the  develop- 
ment of  the  lands,and  such  provisions  the  courts  have  unhesitatingly  enforced.12 


.Appeal,  25  W.  N.  C.  (Pa.)  103;  Truby  v. 
Palmer,  (Pa.  1886)  4  Cent.  Rep.  925. 

See  also  the  titles  Conditions,  vol.  6,  p.  502; 
Interpretation  and  Construction,  vol.  17, 
p.  18. 

1.  Doe  v.  Marchetti,  1  B.  &  Ad.  715,  20  E. 
C.  L.  480;  Crawley  v.  Price,  L.  R.  10  Q.  B. 
302;  Doe  v.  Godwin,  4  M.  &  S.  265;  Burnes  v. 
McCubbin,  3  Kan.  222. 

2.  Intention  of  Parties.  —  Bristol  v.  Westcott, 
12  Ch.  D.  461;  Taylor  v.  Brice,  7  Ind.  App. 
551- 

3.  Doe  v.  Elsam,  M.  &  M.  189,  22  E.  C.  L. 
287. 

4.  Covenant  in  Life  Lease  to  Produce  or  Prove 

Existence  of  Cestui  Qui  Vie.  —  Randle  v.  Lory,  6 
Ad.  &  El.  218,  33  E.  C.  L.  61. 

Insufficiency  of  Property  to  Distrain.  —  Shep- 
herd v.  Berger,  (1891)  1  Q.  B.  597. 

Covenant  to  Pay  Gas  and  Water  Bill.  —  Hand 
v.  Suravitz,  30  W.  N.  C.  (Pa.)  115. 

5.  Negative  Covenants.  —  A  power  of  re-entry 
if  the  lessee  "  should  fail,  refuse,  or  neglect  to 
carry  out  the  terms  of  the  lease"  has  been 
held  to  extend  to  a  negative  covenant  not  to 
allow  the  sale  of  liquors.  Longhi  v.  Sanson, 
46  U.  C.  Q.  B.  446. 

A  proviso  for  re-entry  if  the  lessee  "  shall 
make  default  of  or  in  the  performance  of  all 
or  any  of  the  other  covenants  hereinbefore 
contained  which  on  his  part  are  or  ought  to 
be  performed,  observed,  and  kept,"  applies  to 
and  forbids  the  breach  of  a  negative  as  well  as 
a  positive  covenant.  Croft  v.  Lumley,  6  H.  L. 
Cas.  672.  See  also  Timms  v.  Baker,  49  L.  T. 
N.  S.  106. 

Covenant  in  Lease  of  Public  House  Not  to  Do 
Any  Act  Imperiling  License.  —  Wooler  v.  Knott, 
1  Ex  D.  124;  Moore  v.  Robinson,  48  L.  J.  Q. 
B.  156. 

6.  Relating  to  Cultivation  of  Land. —  Pretiy- 

man  v.  Harlly,  77  111.  265;  Patton  v.  Bond,  50 
Iowa  508. 

7.  Requiring  Security  for  Rent.  —  Tate  v. 
Crowson,  6  Ired.  L.  (28  N.  Car.)  65. 
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8.  Prohibiting  Alterations. —  Perry  v.  Davis, 
3  C.  B.  N.  S.  769,  91  E.  C.  L.  769;  Domvile  v. 
Colville,  Ir.  R.  7  C.  L.  68. 

Oral  Consent  to  alterations  waives  the  forfeit- 
ure clause  in  a  written  lease.  Moses  -'. 
Loomis,  156  III.  392,  47  Am.  St.  Rep.  194. 

9.  Improvements.  —  Nokes  v.  Gibbon,  3  Jur. 
N.  S.  726:  Winn  v.  Slate,  55  Ark.  360. 

A  covenant  by  a  lessee  to  build  within  a 
specified  time  is  not  a  continuing  covenant, 
and  if,  after  breach,  the  forfeiture  is  waived,  a 
forfeiture  cannot  be  subsequently  enforced. 
McGlvnn  v.  Moore,  25  Cal.  384. 

10.  Abandonment  of  Premises.  —  Woodward  v. 
Mitchell,  140  Ind.  406;  Chiles  v.  Stephens,  3 
A.  K.  Marsh.  (Ky.)  347. 

Surrender  is  not  an  abandonment.  Hagan 
v.  Gaskill,  42  N.  J.  Eq.  215. 

Lease  to  Corporation  —  Vote  to  Sell  Its  Property 
Held  Not  Abandonment.  —  Waterman  v.  Clark, 
58  Vt.  601. 

1 1 .  Restrictions  upon  Use  of  Premises— Eng  la  nd. 
—  Toleman  v.  Porlbury,  L.  R.  5  Q.  B.  288; 
Doe  v.  Evans,  4  L.  J.  K.  B.  231;  Pignolet  v. 
Brosseau,  Montreal  L.  R.  7  Q.  B.  77. 

United  States.  —  Mulligan  v.  Hollingsworth, 
99  Fed.  Rep.  216. 

Illinois.  —  Sell  v.  Branen,  70  III.  App. 
471. 

Massachusetts.  —  Wheeler  v.  Earle,  5  Cush. 
(Mass.)  31,  51  Am.  Dec.  41;  Miller  v.  Prescott, 
163  Mass.  12,  47  Am.  St.  Rep.  434. 

Michigan.  —  Sommers  v.  Reynolds,  103 
Mich.  307. 

A'e-w  York.  —  Hasbrook  v.  Paddock,  1  Barb. 

(N.  Y.)  635. 

Vermont.  —  Shepard  v.  Briggs,  26  \  t.  149- 
The  condition  that  the  tenant  shall  not  cease 

to  use  the  house  as  a  dwelling  is  a  reasonable 

ground  of  forfeiture.    Marsh  v.  Bristol,  65 

Mich.  378. 

12.  Woodward  v.  Mitchell,  140  Ind.  406; 
Munroe  v.  Armstrong,  96  Pa.  St.  307;  Guffy  v. 
Hukill,  34  W.  Va.  49.  26  Am.  St.  Rep.  901. 
See  also  the  title  Mines  and  Mining. 
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Certainty  of  Covenant.  —  The  covenant  for  breach  of  which  the  forfeiture  is 
sought  must  be  such  that  the  question  of  compliance  or  noncompliance  there- 
with can  be  determined  by  fixed  rules.1 

(2)  Nonrepair.  —  In  a  number  of  cases,  especially  in  England,  forfeitures  for 
failure  to  repair,  under  provisions  in  the  lease  therefor,  have  been  enforced.3 
Still,  as  heretofore  stated,  the  breach  of  a  covenant  by  the  tenant  to  repair  is 
not,  in  the  absence  of  a  proviso  for  re-entry  or  for  forfeiture,  ground  for  enforc- 
ing a  forfeiture  of  the  lease,:{  and  it  has  been  held  that  a  proviso  for  re-entry  if 
the  lessee  "  shall  do  or  cause  to  be  done  any  act,  matter,  or  thing  whatsoever 
Contrary  to  or  in  breach  of  any  one  or  more  of  the  covenants"  does  not  apply 
to  a  breach  of  a  covenant  to  repair,  the  omission  to  repair  not  being  an  act 
"  done  "  within  the  meaning  of  the  proviso.4  A  covenant  to  keep  the  premises 
in  repair  is  broken  by  permitting  them  to  become  out  of  repair,  and  the  land- 
lord may  re-enter  under  a  proviso  for  re-entry  in  case  of  a  breach  of  such  a 
covenant,  without  giving  notice  or  making  demand  on  the  tenant  to  repair.5 
And  the  giving  of  notice  to  the  tenant  to  repair  under  his  covenant  to  repair 
within  three  months  will  not  prevent  the  enforcement  of  a  forfeiture  for  the 
breach  of  the  tenant's  general  covenant  to  repair.6 

(3)  Breach  of  Covenant  to  Pay  Taxes.  —  When  the  lessee  covenants  to  pay 
the  taxes  a  forfeiture  for  breach  under  a  provision  therefor  in  the  lease  will  be 
enforced,7  and  to  prevent  a  forfeiture  the  taxes  should  be  paid  when  duly 
demanded,  and  before  penalties  are  incurred  for  nonpayment,  or  they  become 
a  lien  on  the  land ;  the  tenant  has  not  the  whole  term  in  which  to  pay  the 
same.8  To  entitle  the  landlord  to  enforce  a  forfeiture  for  breach  of  such  a 
covenant  it  has  been  held  that  the  landlord  must  first  make  a  demand  upon  the 
tenant  to  pay  the  same ;  •  but  the  contrary  has  been  decided.10    When  the 

1.  Certainty  of  Covenant.  —  Doe  v.  Carevv,  2 
Q.  B.  317,  42  E.  C.  L.  692. 

Thus  a  covenant  to  "  use  all  economy  "  in 
the  prosecution  of  a  mining  scheme  is  too 
uncertain  to  authorize  a  forfeiture  for  breach. 
Benavides  v.  Hunt.  ~,g  Tex.  383. 

When  a  Covenant  Is  Doubtful,  and  the  tenant 
has,  in  good  faith,  done  what  he  supposed  to 
be  a  performance,  a  forfeiture  should  not  be 
enforced.  McLaren  v.  Kerr,  39  U.  C.  Q.  B.  507. 

2.  Forfeiture  for  Nonrepair.  —  Few  v.  Perkins, 
L.  R.  2  Exch.  92;  Bennett  v.  Herring,  3  C.  B. 
N.  S.  370,  91  E.  C.  L.  370;  Scaltock  v.  Harston, 
1  C.  P.  D.  106;  Baylis  v.  Le  Gros,  4  C.  B.  N. 
S.  537,  93  E.  C.  L.  537;  Doe  v.  Brindley,  I  N. 
&  M.  1;  Roe  v.  Paine,  2  Campb.  520;  Webber 
v.  Smith,  2  Vern.  103;  Doe  v.  Durnford,  2 
Cromp.  &  J.  667;  Doe  v.  Ashby,  2  Per.  &  Dav. 
302;  Job  v.  Banister,  3  Jur.  N.  S.  93;  Gregory 
v.  Wilson,  9  Hare  683;  Doe  v.  Lewis,  5  Ad.  & 
El.  277,  31  E.  C.  L.  333;  Connell  v.  Power,  13 
U.  C.  C.  P.  91;  Leigh  ton  v.  Medley,  I  Ont. 
207;  Moyer  v.  Mitchell,  53  Md.  171.  See  also 
Holderness  v.  Lang,  11  Ont.  i. 

The  breach  of  a  covenant  to  repair,  as  re- 
gards forfeiture,  is  not  excused  because  the 
lessee  in  good  faith  employed  persons  to  repair. 
Nok  es  v.  Gibbon.  3  Drevv.  681. 

Repair  to  Satisfaction  of  Surveyor.  —  The  sur- 
veyor cannot  arbitrarily  express  dissatisfaction 
so  as  to  work  a  forfeiture.  Doe  v.  Jones,  2  C. 
&  K.  743,  61  E.  C.  L.  743. 

3.  See  supra,  this  section,  Breach  of  Cove- 
nants or  Agreements  by  Lessee. 

4.  Doe  v.  Stevens,  3  B.  &  Ad.  299,  23  E.  C. 
L.  75- 

5.  Notice  to  Tenant  to  Repair  Not  Required.  — 
Few  v.  Perkins,  L.  R.  2  Exch.  92;  Bracebridge 
v.  Buckley,  2  Price  200;  Connell  v.  Power,  13 


U.  C.  C.  P.  91.  See  also  Doe  v.  Durnford,  2 
Cromp.  &  J.  667. 

6.  Roe  v.  Paine,  2  Campb.  520;  Few  v. 
Perkins,  L.  R.  2  Exch.  92;  Baylis  v.  Le  Gros, 
4  C.  B.  N.  S.  537,  93  E.  C.  L.  537.  Compare 
Doe  v.  Meux,  4  B.  &  C.  606,  10  E.  C.  L.  417. 

7.  Breach  of  Covenant  to  Pay  Taxes.  —  Davis  v. 
Burrell,  10  C.  B.  822,  70  E.  C.  L.  822;  Taylor 
v.  Jermyn,  25  U.  C.  Q.  B.  86;  Brand  v.  Frum- 
veller,  32  Mich.  215;  Bacon  v.  Park,  19  Utah 
246. 

The  fact  that,  in  addition  to  the  provision 
for  forfeiture,  the  lease  provides  that  a  build- 
ing erected  by  the  lessee  shall  be  security  for 
the  payment  of  the  taxes  will  not  prevent  the 
enforcement  of  the  forfeiture.  Brand  v.  Frum- 
veller,  32  Mich.  215. 

8.  Time  for  Payment  of  Taxes.  —  Taylor  v. 
Jermyn,  25  U.  C.  Q.  B.  86. 

The  taxes  must  be  paid  in  the  ordinary 
course  of  collection  before  they  become  a 
burden  on  the  lessor.  Allen  v.  Dent,  4  Lea 
(Tenn  )  676. 

Where  the  lease  provides  that  the  lessee 
shall  pay  all  taxes,  or  refund  to  the  lessor  the 
amount  thereof  if  he  should  be  obliged  to  pay 
the  same,  the  tenant  may  refund  to  the  lessor 
the  amount  of  taxes  paid  by  him  and  prevent 
a  forfeiture.  Burnes  v.  McCubbin,  3  Kan. 
222. 

9.  Demand  upon  Tenant  to  Pay  Taxes.  —  Kan- 
sas City  Elevator  Co.  v.  Union  Pac.  R.  Co.,  3 
McCrary  (U.  SO463;  Meni  v.  Rathbone,  21  Ind. 
454;  Eichenlaub  v.  Neil,  3  Ohio  Dec.  365.  See 
also  Bowman  v.  Foot,  29  Conn.  341;  Jackson 
v.  Harrison,  17  Johns.  (N.  Y.)  66. 

10.  Davis  v.  Burrell,  10  C.  B.  822,  70  E.  C.  L. 
822;  Byrane  v.  Rogers,  8  Minn.  281;  Bacon  v. 
Park,  19  Utah  246. 
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lessee  pays  all  taxes  which  he  is  advised  are  legal,  and  seeks  in  good  faith,  by 
legal  means,  to  avoid  the  payment  of  a  greater  sum,  a  forfeiture  of  the  lease 
will  not  be  enforced.1 

(4)  Assignments.  —  The  courts  have  frequently  been  called  upon  to  decide 
the  question  in  regard  to  forfeiture,  under  provisions  in  the  lease,  in  case  of 
breach  of  stipulations  or  conditions  against  assignment  of  the  lease  by  the 
lessee,  and  have  not  hesitated  to  sustain  such  provisions  and  uphold  the  for- 
feiture,3 even  in  case  of  a  voluntary  assignment  for  the  benefit  of  creditors,3 
but  have  refused  to  enforce  the  forfeiture  in  case  of  involuntary  assignments, 
as  by  death,  bankruptcy,  etc.,  unless  expressly  so  provided  in  the  lease.4  An 
assignment,  to  work  a  forfeiture,  must  be  legal  and  valid.5 

(5)  Subletting.  —  Stipulations  for  forfeitures  for  breach  of  covenants  or 
conditions  against  subletting  are  valid  and  enforceable,6  and  an  agreement  to 
sublet  which  was  enforceable  has  been  held  to  be  a  breach  of  a  covenant  not 
to  sublet,  so  as  to  work  a  forfeiture.7 

(6)  Ln  Case  of  Bankruptcy,  Insolvency,  etc.,  of  Lessee.  —  In  a  number  of  cases 
provisions  for  the  forfeiture  of  the  lease  in  case  of  the  insolvency  or  bank- 
ruptcy of  the  lessee,  or  in  case  an  execution  against  the  tenant  should  be  levied 
on  the  leasehold  estate,  have  been  sustained  as  good  in  law.s  Where  a  lease 
provided  for  its  forfeiture  in  case  of  the  bankruptcy  of  the  lessee,  his  assigns, 
etc.,  and  the  lessee  became  bankrupt  after  assignment,  it  was  held  that  no  for- 
feiture was  incurred,  as  the  provision  contemplated  a  forfeiture  after  assign- 
ment only  in  case  of  the  bankruptcy  of  the  assignee.9 

(7)  Nonpayment  of  Rent  —  (a)  in  General.  —  As  heretofore  stated,  the  non- 
payment of  rent  was  not  at  common  law  ground  for  re-entry  or  forfeiture  of 
the  term  in  the  absence  of  express  provisions  therefor  in  the  lease.10  It  became 
customary,  however,  at  an  early  date  to  insert  in  the  lease  a  re-entry  clause  or 
clause  for  forfeiture  for  nonpayment  of  rent.  Such  provisions  are  good  in 
law,11  and  to  authorize  a  forfeiture  it  is  not  necessary  that  the  failure  to  pay 


1.  Validity  of  Tax  Contested.  —  New  York  El. 
R.  Co.  v.  Manhattan  R.  Co.,  (Supm.  Ct.  Spec. 
T.)  63  How.  Pr.  (N.  Y.)  14.  See  also  Eberts 
v.  Fisher,  54  Mich.  294. 

2.  Assignments  to  Work  Forfeiture.  —  Eyton 
v.  Jones,  21  L.  T.  N.  S.  789;  Brookes  v.  Drvs- 
dale.  3  C.  P.  D.  52;  Holland  v.  Cole,  1  H.  & 
C.  67;  Dobson  v.  Sootheran,  15  Ont.  15;  Kew 
v.  Trainor,  50  111.  App.  629,  affirmed  150  111. 
150;  Indianapolis  Mfg.,  etc.,  Union  v.  Cleave- 
land,  etc.,  R.  Co.,  45  Ind.  281;  Keeler  v.  Davis, 
5  Duer  (N.  Y.)  507. 

Mortgage  Constitutes  Transfer.  —  Becker  v. 
Werner,  98  Pa.  St.  555. 

3.  Voluntary  Assignment  for  Creditors.  —  Hol- 
land v.  Cole,  i  H.  &  C.  67. 

4.  Involuntary  Assignments.  —  Lee  v.  Lorsch, 
37  U.  C.  Q.  B.  262;  Farnum  v.  Hefner,  92  Cal. 
542,  79  Cal.  575,  12  Am.  St.  Rep.  174. 

5.  Legality  and  Validity  Necessary.  —  Bowser 
v.  Coleby,  1  Hare  log;  Doe  v.  Llovd,  4  L.  J. 
K.  B.  159- 

Agreement  to  Assign  Held  Not  to  Work  For- 
feiture.—  Farnum  v.  Hefner,  92  Cal.  542. 

An  Equitable  Charge  not  accompanied  by  a 
change  of  possession  was  held  not  to  work 
a  forfeiture.  Bowser  v.  Coleby,  1  Hare  109,  5 
J  nr.  1 178. 

6.  Forfeiture  for  Subletting.  —  Barrow  v. 
Isaacs,  (1891)  1  Q.  B.  417;  Dymock  v.  Showells 
Brewery  Co.,  79  L.  T.  N.  S.  329;  Eastern  Tel. 
Co.  v.  Dent,  78  L.  T.  N.  S.  713,  affirmed  (1899) 
1  Q.  B.  835;  Baldwin  v.  Wanzer,  22  Ont.  612; 
Seaver  v.  Coburn,  10  Cush.  (Mass.)  324  ;  Lynde 
v.  Hough,  27  Barb.  (N.  Y.)  415. 


7.  Eastern  Tel.  Co.  v.  Dent,  78  L.  T.  N.  S. 

713- 

In  Grovenburgh  v.  McKeough,  117  Mich. 
555,  it  was  held  that  an  agreement  to  sublei 
did  not  work  a  forfeiture  when  the  sublessee 
did  not  enter. 

8.  Bankruptcy,  etc.,  of  Lessee.  —  Roe  v  Gal- 
liers,  2  T.  R.  133;  Church  v.  Brown,  15  Ves 
Jr.  268;  Rex  v.  Topping,  M'Clel.  &  Y.  544 
Doe  v.  Ingleby,  15  M.  &  W.  465;  Davis  * 
Eyton,  4  M.  &  P.  820;  Doe  v.  David,  1  C.  M 
&  R.  405,  6  C.  &  P.  614,  25  E.  C.  L.  562;  Hor 
sey  v.  Steiger,  79  L.  T.  N.  S.  116,  (1899)  2  Q 
B.  79;  Kilkenny  Gas  Co.  v.  Somerville,  2  L 
R.  Ir.  192:  Exp.  Gould,  13  Q.  B.  D.454;  Kerr 
v.  Hastings,  25  U.  C.  C.  P.  429;  Dobson  v. 
Sootheran,  15  Ont.  15.    See  also  In  re  Jeffer- 
son, 93  Fed.  Rep.  948. 

In  Rex  v.  Topping,  M'Clel.  &  Y.  544,  an 
entry  under  a  writ  of  extent  at  the  suit  of  the 
crown  was  held  to  be  a  taking  in  execution 
so  as  to  work  a  forfeiture. 

In  Quebec  an  action  to  rescind  a  lease  may 
be  brought  against  a  lessee  who  has  become 
insolvent  during  the  term  of  the  lease,  though 
no  provision  for  forfeiture  is  contained  in  the 
lease.  Loranger  v.  Clement,  1  Montreal  Leg. 
N.  326. 

9.  Smith  v.  Gronow,  (1891)  2  Q.  B.  394. 

10.  See  supra,  this  section,  Breach  of  Cove- 
nants or  Agreements  by  Lessee. 

11.  Forfeiture  for  Nonpayment  of  Rent  —  Eng- 
land. —  Doe  v.  Kneller,  4  C.  &  P.  3,  19  E.  C. 
L.  248. 

Canada.  —  Doe  v.  Roe,  16  N.  Bruns.  470; 
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the  rent  should  have  been  wilful.1  The  fact  that  the  tenant  has  a  valid  set- 
off or  counterclaim  against  the  landlord  cannot  be  made  available  as  a  payment 
of  the  rent,  so  as  to  prevent  a  forfeiture,  without  the  consent  of  the  landlord.2 
If,  however,  the  lessor  agrees  that  a  note  held  by  the  tenant  shall  be  set  off 
against  the  rent,  this  constitutes  a  payment  so  as  to  prevent  a  forfeiture.3  So 
also  to  prevent  a  forfeiture  the  rent  must  be  paid  or  tendered  on  the  day  when 
it  becomes  due ;  a  tender  before  the  day  when  the  rent  is  due  will  not  prevent 
a  forfeiture.4  The  tenant  has,  however,  the  whole  of  the  day  on  which  the 
rent  accrues  to  pay  it,  and  the  landlord  cannot  enforce  his  right  to  re-enter 
until  after  midnight  of  that  day.5  So  if  the  forfeiture  clause  is  for  nonpay- 
ment of  rent  within  a  specified  time  after  it  becomes  due,  the  landlord  cannot 
enforce  the  forfeiture  until  after  the  expiration  of  such  time.6 

Effect  of  Eviction.  —  As  heretofore  stated,  a  wrongful  eviction  of  the  tenant  by 
the  landlord  suspends  the  tenant's  liability  for  accruing  rents,  and  it  neces- 
sarily follows  that  the  nonpayment  of  rent  during  such  eviction  will  not  work 
a  forfeiture.7 

(b)  Demand  for  Rent  —  aa.  In  General.  —  The  general  rule  that  to  entitle  the 
landlord  to  enforce  a  forfeiture  for  the  nonpayment  of  rent,  he  must  make  a 
demand  for  payment,  was  laid  down  at  an  early  date  and  has  since  been  unani- 
mously followed.8    The  parties  may,  however,  by  express  provisions  in  the 


McLellan  v.  Rogers,  12  U.  C.  Q.  B.  571;  Mc- 
Donald v.  Peck,  17  U.  C.  Q.  B.  270;  Dalye  v. 
Robertson,  19  U.  C.  Q.  B.  411. 

Colorado.  —  Allenspach  v.  Wagner,  9  Colo. 
127. 

Iowa.  —  Simons  v.  Marshall ,  3  Greene  (Iowa) 
502. 

Kansas.  —  Losch  v.  Pickett,  36  Kan.  216. 
Massachusetts.  —  Morrill  v  De  la  Granja,  99 
Mass.  383. 

Mississippi.  —  Winston  v.  Franklin  Academy, 
28  Miss.  118,  61  Am.  Dec.  540. 

New  York.  — Jackson  v.  Brownson,  7  Johns. 
(N.  Y.)  227,  5  Am.  Dec.  258;  Van  Rensselaer 
v.  Jewett,  2  N.  Y.  141,  51  Am.  Dec.  275;  Hos- 
ford  v.  Ballard,  39  N.  Y.  147;  Williams  v. 
Potter,  2  Barb.  (N.  Y.)  316;  Van  Rensselaer  v. 
Snyder,  9  Barb.  (N.  Y._)  302. 

Pennsylvania.  —  Christie's  Appeal,  85  Pa.  St. 
463. 

South  Carolina.  —  Follin  v.  Coogan,  12  Rich. 
L.  (S.  Car.)  44. 

Utah.  —  Brigham  Young  Trust  Co.  v.  Wag- 
ener,  13  Utah  236. 

Vermont,  —  Rockingham  v.  Hunt,  Brayt. 
(Vt.)  66. 

The  Lease  Being  Held  in  Trust  will  not  pre- 
vent a  forfeiture  for  nonpayment  of  rent. 
January  v.  Stephenson,  2  Mo.  App.  266. 

Leases  in  Fee  may  be  forfeited  for  nonpay- 
ment of  rent  under  a  power  of  re  entry  to  the 
same  extent  as  leases  for  terms  of  years.  Van 
Rensselaer  v.  Ball,  19  N.  Y.  10c. 

Nonpayment  of  Part  of  Rent  may  incur  for- 
feiture. Mahan  v.  Sewell,  (C.  PI.  Gen.  T.)  6 
N.  Y.  Supp.  662.  In  Westmoreland,  etc., 
Natural  Gas  Co.  v.  DeWitt,  130  Pa.  St.  235, 
however,  it  was  held  that  when  a  part  of  the 
rent  is  paid  and  accepted  before  it  becomes 
due,  no  forfeiture  is  incurred  by  the  failure  to 
pay  the  balance  at  the  time  when  it  becomes 
due. 

1.  Wilful  Default  Not  Necessary.  —  Randolph 
v.  Mitchell,  (Tex.  Civ.  App.  1899)  51  S.  W. 
Rep.  297. 

2.  Faylor  v.  Brice,  7  Ind.  App.  551.  Com- 


El.  R.  Co.  v.  Manhattan  R. 
Spec.  T.)  63  How.  Pr.  (N. 
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pare  New  York 
Co.,  (Supm.  Ct. 
Y.)  14. 

3.  Faylor  v.  Brice,  7  Ind.  App.  551. 

4.  Illingworth  v.  Miltenberger,  11  Mo.  80. 

5.  New  York  Academy  of  Music  v.  Hackett, 
2  Hilt.  (N.  Y. )  217.  See  also  the  title  Day, 
vol.  8,  p.  741. 

6.  White  v.  Murray,  7  Phila.  (Pa.)  302,  2 
Brews.  (Pa.)  484;  Westmoreland,  etc.,  Natural 
Gas  Co.'s  Appeal,  25  W.  N.  C.  (Pa.)  103. 

7.  Holmes  v.  Guion,  44  Mo.  164.  See  also 
supra,  this  title,  Rent — De/enses  in  Actions 
for  Rent  —  Effect  of  Eviction  upon  Tenant' s  Lia- 
bility for  Rent. 

8.  Demand  for  Rent  Required  —  England.  — 
Doe  v.  Robson,  2  C.  &  P.  245,  12  E.  C.  L.  111; 
Hill  v.  Kempshall,  7  C.  B.  975,  62  E.  C.  L. 
975;  Jackson  v.  Northampton  St.  Tram- 
ways Co.,  55  L,  T.  N.  S.  91;  Doe  v.  Paul,  3 
C.  &  P.  613,  14  E.  C.  L.  483:  Acocks  v.  Phillips, 
5  H.  &  M.  183. 

United  States,  —  Henderson  v.  Carbondale 
Coal,  etc.,  Co.,  140  U.  S.  25;  Prout  v.  Roby, 
15  Wall.  (U.  S.)  471;  Connor  v.  Bradley,  1 
How.  (U.  S.)  217;  Kansas  City  Elevator  Co. 
v.  Union  Pac.  R.  Co.,  3  McCrary  (U.  S.)  463. 

California.  —  Gaskill  v.  Trainer,  3  Cal.  334; 
Chipman  v.  Emeric,  3  Cal.  273;  McGlynn  v. 
Moore,  25  Cal.  384;  O'Connor  v.  Kelly,  41  Cal. 
432;  Sauer  v.  Meyer,  87  Cal.  34. 

Colorado.  —  Miller  v.  Sparks,  4  Colo.  303. 

Connecticut.  —  Bowman  v.  Fool,  29  Conn. 
341;  Camp  v.  Scott,  47  Conn.  371. 

Illinois.  —  Chapman  v.  Wright,  20  111.  120; 
Dodge  v.  Wright,  48  111.  382;  Chadwick  v. 
Parker,  44  111.  326;  Burt  v.  French,  70  111.  254; 
Chapman  v.  Kirby,  49  111.  211;  Sexton  v. 
Cailey,  47  111.  App.  316,  147  111.  269;  Wood- 
ward v.  Cone,  73  111.  241. 

Indiana. — Jenkins  v.  Jenkins,  63  Ind.  415, 
30  Am.  Rep.  229;  Philips  v.  Doe,  3  Ind.  132; 
Bacon  v.  Western  Furniture  Co.,  53  Ind.  229. 

Kansas.  —  Chandler  v.  McGinning,  8  Kan. 
App.  421. 

Kentucky.  —  Eichart  v.  Bargas,  12  B.  Mon. 
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lease,  dispense  with  the  necessity  of  a  demand  ; 1  but  in  construing  provisions 
waiving  a  demand,  the  court  will,  in  pursuance  of  the  rule  that  a  provision  for 
a  forfeiture  of  a  lease  will  always  be  construed  strictly  against  the  lessor,  lean 
towards  a  construction  not  dispensing  with  the  necessity  for  a  demand.2 
After  the  execution  of  the  lease,  the  tenant  may,  by  conduct  misleading  the 
landlord,  waive  the  demand  required  by  the  common  law,3  but  the  failure  to 
make  a  demand  cannot  be  waived  subsequently  by  agreement  so  as  to  work  a 
forfeiture,  as  from  its  very  nature  a  forfeiture  cannot  take  place  by  consent.4 
If  a  demand  is  waived  and  no  place  of  payment  is  fixed,  the  lessee,  if  the  les- 
sor is  a  nonresident,  is  not  bound  to  go  out  of  the  state  to  tender  the  rent, 
and  a  payment  or  tender  as  soon  as  the  lessor  comes  into  the  state  will  prevent 
a  forfeiture.5 

Absence  of  Tenant.  —  The  fact  that  the  tenant  is  not  upon  the  land  will  not 

dispense  with  the  necessity  for  a  demand.0 

bb.  Place  ok  Demand.  —  Where  no  place  of  payment  is  provided  in  the  lease, 
the  demand  must  be  made  upon  the  demised  premises,7  and  at  the  most 


(Ky.)  464;  Dennison  v.  Read,  3  Dana  (Ky.)  586; 
Wilson  v.  Jones,  I  Bush  (Ky.)  174;  Proctor  v. 
Keith,  12  B.  Mon.  (Ky.)  252. 

Maryland.  —  Mackubin  v.  Whetcroft,  4  Har. 
&  M.  (Md.)  135- 

Massachusetts.  —  Chapman  v.  Harney,  100 
Mass.  353. 

Michigan.  —  Pendill  v.  Union  Min.  Co.,  64 
Mich.  172. 

Minnesota.  —  Byrane  v.  Rogers,  8  Minn.  281. 

Missouri.  — Blackman  v.  Welsh,  44  Mo.  41. 
Compare  Carondelet  v.  Lannan,  26  Mo.  461; 
Huth  v.  Carondelet,  26  Mo.  466. 

Nebraska.  —  Haynes  v.  Union  Invest.  Co., 
35  Neb.  766. 

New  Hampshire. — Jones  v.  Reed,  15  N.  H. 
68;  Jewett  v.  Berry,  20  N.  H.  36;  McQuesten 
v,  Morgan,  34  N.  H.  400;  Sparry  v.  Sperry,  8 
N.  H.  477;  Norris  v.  Morrill,  43  N.  H.  213. 

New  York.  —  Van  Rensselaer  v.  Jewett,  2 
N.  Y.  141,  51  Am.  Dec.  275;  New  York 
Academy  of  Music  v.  Hacketl,  2  Hilt.  (N.  Y.) 
217. 

Ohio.  — Smith  v.  Whilbeck,  13  Ohio  St.  471; 
Buford  v.  Weigel,  3  Ohio  Dec.  55. 

Pennsylvania.  —  Poterie  Gas  Co.  v.  Poterie, 
179  Pa.  St.  68;  Robert  v.  Ristine,  2  Phila.  (Pa.) 
62,  13  Leg.  Int.  (Pa.)  45  ;  McCormick  v.  Cornell, 
6  S.  &  R.  (Pa.)  151;  Hughes  v.  Lillibridge,  20 
Pa.  Co.  Ct.  185.  Compare  Comegys  v.  Rus- 
sell, 175  Pa.  St.  166. 

Tennessee.  —  Parks  v.  Hays,  92  Tenn.  161. 

Vermont.  —  Willard  v.  Benton,  57  Vt.  286. 

Virginia. — Johnston  v.  Hargrove,  81  Va. 
118. 

West  Virginia.  —  Bowyer  v.  Seymour,  13  W. 
Va.  12. 

Compare  Hyde  v.  Palmer,  12  La.  359. 
See  generally  the  title  Demand,  vol.  9,  p. 
197. 

1.  Necessity  for  Demand  Waived  by  Agreement 

—  England.  —  Doe  v.  Masters,  2  B.  &  C.  490, 
9  E.  C.  L.  158,  4  Dowl.  &  R.  4=;  Rede  v.  Farr, 
6  M.  &  S.  121. 

United  States.  —  Bradlay  v.  Conner,  5  Cranch 
(C.  C.)  615,  3  Fed.  Cas.  No.  1,774- 

Colorado.  —  Lewis  v.  Hughes,  12  Colo.  208. 

Connecticut.  — Camp  v.  Scott,  47  Conn.  371. 

Indiana.  —  Faylor  v.  Brice,  7  Ind.  App.  551. 

Kentucky.  —  Eichart  z>.  Bargas,  12  B.  Mon. 
(Ky.)  464. 


Massachusetts.  —  Fifty  Associates  v.  How- 
land,  5  Cush.  (Mass.)  214. 

Michigan.  —  Pendill  -u.  Union  Min.  Co.,  64 
Mich.  172. 

Missouri. —  Taylor  v.  Carondelet,  22  Mo. 
105;  Carondelet  v.  Lannan,  26  Mo.  461;  Huth 
v.  Carondelet,  26  Mo.  466. 

Ohio.  —  Sweeney  v.  Garrett,  2  Disney  (Ohio) 

601. 

2.  Strict  Construction  of  Waiver  Provision.  — 

Camp  v.  Scott,  47  Conn.  375.  See  also  Byrane 
v.  Rogers,  8  Minn.  281. 

3.  Tenant  Waiving  Demand  by  Conduct  Mislead- 
ing Lessor.  —  Fisher  v.  Smith,  48  111.  184.  See 
also  Clator  v.  Otto,  38  W.  Va.  89. 

4.  Gaskill  v.  Trainer,  3  Cal.  334. 

5.  Burnes  v.  McCubbin,  3  Kan.  222,  87  Am. 
Dec.  468. 

6.  Tenant  Absent  from  Premises.  —  Co.  Litt. 

7.01b;  Prout  v.  Roby,  15  Wall.  (U.  S.)  471; 
Connor  v.  Bradley,  I  How.  (U.  S.)  217. 

7.  Place  of  Demand  —  United  States.  —  Connor 
v.  Bradley,  I  How.  (U.  S.)  211. 

Connecticut.  —  Bowman  v.  Foot,  29  Conn. 
341- 

Illinois.  —  Woodward  v.  Cone,  73  111.  241. 
Indiana.  —  Bacon  v.  Western  Furniture  Co., 
53  Ind.  229;  Jenkins  v.  Jenkins,  63  Ind.  415, 
30  Am.  Rep.  229;  Philips  v.  Doe,  3  Ind.  132. 

Massachusetts.  —  Chapman  v.  Harney,  igo 
Mass.  353;  Hartwell  z:  Kelly,  117  Mass.  235. 

Ne7t>  Hampshire.  —  Sperry  v.  Sperry,  8  N. 
H.  477;  Jones  v.  Reed,  15  N.  H.  68;  Jewett  v. 
Berry,  20  N.  H.  36. 

New  York. — Van  Rensselaer  v.  Snyder,  9 
Barb.  (N.  Y.)  302,  affirmed  13  N.  Y.  299. 

Pennsylvania.  —  McCormick  v.  Connell,  6  S. 
&  R.  (Pa.)  151;  Hughes  v.  Lillibridge,  22  Pa. 
Co.  Ct.  185. 

Tennessee.  —  Parks  v.  Hays,  92  Tenn.  161. 
Vermont.  —  Willard  v.  Benton,  57  Vt.  286. 
See  also  the  title  Demand,  vol.  9,  p.  215. 
If  the  demand  is  made  upon  the  land  and  no 
other  person  is  to  be  found  there,  it  is  suffi- 
cient though    made  of  a  stranger.    Doe  v. 
Brydges,  2  Dowl.  &  R.  29.  16  E.  C.  L.  66. 

When  Premises  Vacant,  a  Demand  Off  Premises 
Is  Sufficient.  —  Manser  v.  Dix,  S  De  G.  M.  &  G. 

7°3-  „  „ 

But  compare  McCormick  v.  Connell,  6  S.  & 
R.  (Pa.)  151. 
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notorious  place  thereon.1  Thus,  if  there  is  a  dwelling  on  the  demised  premises 
the  demand  must  be  made  at  the  front  door  of  the  dwelling  house.* 

If  a  Place  Other  than  upon  the  Land  is  fixed  by  the  lease  for  payment,  the  demand 
should  properly  be  made  there.3 

cc  Time  of  Demand.  — The  demand  must  be  made  on  the  day  when  the  rent 
falls  due,*  and  where  the  provision  for  forfeiture  is  for  nonpayment  within  a 
specified  time  after  the  rent  falls  due,  the  demand  necessary  to  work  the  for- 
feiture must  be  made,  not  on  the  day  when  the  rent  accrues,  but  on  the  last 
day  when  it  is  payable  to  avoid  a  forfeiture.*  The  demand  must  also  be 
made  at  a  convenient  hour,  before  sunset.6 

dd.  Amount  Demanded.  —  The  demand  must  not  be  for  a  greater  or  less 
amount  than  the  rent  due,  the  nonpayment  of  which  will  work  the  forfeiture.7 
Thus,  if  the  landlord  includes  in  his  demand  a  portion  of  the  rent  owing  for 
another  period,  the  demand  is  insufficient.8    A  demand  may  be  sufficient  with- 


1.  England.  —  Co.  Litt.  201a,  201b. 

United  States.  —  Prout  v.  Roby,  15  Wall.  (U. 
S.)  471;  Connor  v.  Bradley,  1  How.  (U.  S.)  217. 

Kentucky.  —  Eichart  v.  Bargas,  12  B.  Mon. 
(Ky.)  464. 

New  Hampshire.  —  McQuesten  v.  Morgan, 
34  N.  H.  400. 

New  York.  —  Van  Rensselaer  v.  Jewett,  2  N. 
Y.  141,  51  Am.  Dec.  275. 

Pennsylvania.  —  McCormick  v.  Connell,  6  S. 
&  R.  (Pa.)  151. 

2.  Front  Door  of  Dwelling,  — ■  McGlynn  v. 
Moore,  25  Cal.  384;  Johnston  v.  Hargrove,  81 
Va.  118. 

3.  Gage  v.  Bates,  40  Cal.  384.  Compare  Van 
Rensselaer  v.  Jewett,  2  N.  Y.  141,  51  Am.  Dec. 
275. 

4.  Time  of  Demand — England. — Doe  v.  Wand- 
lass,  7  T.  R.  117. 

United  States.  —  Prout  v.  Roby,  15  Wall.  (U. 
S.)  471 ;  Connor  v.  Bradley,  1  How.  (U.  S.)  217. 

California.  —  Gaskill  v.  Trainer,  3  Cal.  334; 
McGlynn  v.  Moore,  25  Cal.  384;  Gage  v.  Bates, 
40  Cal.  384. 

Connecticut.  —  Bowman  v.  Foot,  29  Conn. 

Illinois.  —  Woodward  v.  Cone,  73  111.  241; 
Chapman  v.  Kirby,  49  III.  211. 

Indiana.  —  Bacon  v.  Western  Furniture  Co., 
53  Ind.  229;  Jenkins  v.  Jenkins,  63  Ind.  415, 
30  Am.  Rep.  229;  Philips  v.  Doe,  3  Ind.  132. 

Kentucky.  —  Eichart  v.  Bargas,  12  B.  Mon. 
(Ky.)  464. 

Massachusetts.  —  Chapman  v.  Harney,  100 
Mass.  353;  Hartwell  v.  Kelly,  117  Mass.  235. 

New  Hampshire.  —  Sperry  v.  Sperry,  8  N. 
H.  477;  Jewett  v.  Berry,  20  N.  H.  36;  Jones  v. 
Reed,  15  N.  H.  68. 

New  York.  — Jackson  v.  Harrison,  17  Johns. 
(N.  Y.)  66. 

Ohio.  —  Smith  v.  Whitbeck,  13  Ohio  St.  471. 
Pennsylvania.  —  McCormick  v.  Connell,  6  S. 
&  R.  (P'a.)  151. 

Vermont.  — Willard  v.  Benton,  57  Vt.  286. 

Virginia. — Johnston  v.  Hargrove,  81  Va.  118. 
See  also  the  title  Demand,  vol.  9,  p.  214. 

5.  Phillips  v.  Bridge,  L.  R.  9  C.  P.  48;  Doe 
v.  Paul,  3  C.  &  P.  613,  74  E.  C.  L.  483;  Chip- 
man  v.  Emeric,  3  Cal.  273;  Camp  v.  Scott,  47 
Conn.  371;  Buford  v.  Weigel,  3  Ohio  Dec.  55; 
Johnston  v.  Hargrove,  81  Va.  118.  See  also 
Sauer  v.  Meyer,  87  Cal.  34;  Byrane  v.  Rogers, 
8  Minn.  281. 

6.  Time  of  Day  —  England.  —  Doe  v.  Paul,  3 


C.  &  P.  613,  14  E.  C.  L.  483;  Duppa  v.  Mayo, 
1  Saund.  287. 

United  States.  —  Prout  v.  Roby,  15  Wall.  (U. 
S.)  471 ;  Connor  v.  Bradley,  1  How.  (U.  S.)  217. 
California.  —  Chipman  v.  Emeric,  3  Cal.  273. 
Connecticut. — Bowman  v.  Foot,  29  Conn.  341. 
Illinois.  —  Woodward  v.  Cone,  73  111.  241. 
Indiana. — Jenkins  v.  Jenkins,  63  Ind.  415, 
30  Am.  Rep.  229;  Philips  v.  Doe,  3  Ind.  132. 

New  Hampshire.  —  McQuesten  v.  Morgan,  34 
N.  H.  400. 

New  York.  —  Jackson  v.  Harrison,  17  Johns. 
(N.  Y.)  66. 

Virginia.  —  Johnston  v.  Hargrove,  81  Va. 
118. 

A  demand  at  10:30  o'clock  in  the  morning 
was  held  insufficient  in  Acocks  v.  Phillips,  5 
II.  &  N.  183. 

A  demand  at  3  o'clock  p.  m.  was  held  insuffi- 
cient in  Bacon  v.  Western  Furniture  Co.,  53 
Ind.  229. 

Continuing  Demand  until  Sunset. —  In  an  old 

English  case  it  was  held  that  the  demand 
should  be  continued  until  sunset.  Wood's 
Case,  4  Leon.  179. 

7.  Demand  Must  Be  for  Amount  Due — Eng- 
land. —  Doe  v.  Paul,  3  C.  &  P.  613,  14  E.  C.  L. 
483;  Fabian  v.  Winston,  Cro.  Eliz.  209;  Scot  v. 
Scot,  Cro.  Eliz.  73. 

United  States.  —  Prout  v.  Roby,  15  Wall.  (U. 
S.)  471;  Connor  v.  Bradley,  1  How.  (U.  S.) 
217;  Wildman  v.  Taylor,  4  Ben.  (U.  S.)  42,  29 
Fed..  Cas.  No.  17,654. 

California.  —  McGlynn  v.  Moore,  25  Cal.  384; 
Gage  v.  Bates,  40  Cal.  384;  O'Connor  v.  Kelly, 
41  Cal.  432. 

Colorado.  —  Miller  v.  Sparks,  4  Colo.  303. 
Illinois.  —  Woodward  v.  Cone,  73  III.  241. 
Indiana.  —  Bacon  v.  Western  Furniture  Co., 
53  Ind.  229;  Faylor  v.  Brice,  7  Ind.  App.  551. 

New  Hampshire.  —  Nowell  v.  Went  worth, 
58  N.  H.  319. 

New  York.  —  Van  Rensselaer  v.  Jewett,  2 
N.  Y.  147,  51  Am.  Dec.  275.  See  also  People 
v.  Dudley,  58  N.  Y.  323. 

Pennsylvania.  —  McCormick  v.  Connell,  6  S. 
&  R.  (Pa.)  151. 

Virginia.  —  Johnston  v.  Hargrove,  Si  Va. 
118. 

8.  Doe  v.  Paul,  3  C.  &  P.  613,  14  E.  C.  L. 
483;  Taylor  v.  Brice,  7  Ind.  App.  551;  Buford 
v.  Weigel,  3  Ohio  Dec.  55.  See  also  Jackson 
v.  Northampton  St.  Tramways  Co.,  «;5  L.  T. 
N.  S.  91. 
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out  expressly  stating  the  amount  of  rent  claimed.1 

ee.  Subletting  and  Transfer  of  Reversion  —  Subletting.  —  Where  the  demised 
premises  are  sublet  in  parcels,  the  demand  by  the  original  lessor  for  rent  may 
be  made  in  one  sum  at  one  place  on  the  entire  premises.2 

Demand  by  Assignee  of  Reversion.  —  Where  the  landlord  assigns  the  reversion,  the 
grantee,  in  demanding  the  rent,  should  notify  the  lessee  of  such  transfer,  and 
if  he  fails  to  do  so  the  refusal  of  the  tenant  to  pay  does  not  work  a  forfeiture, 
where  such  tenant  had  no  knowledge  of  the  transfer.3 

//.  Statutory  Provisions  Dispensing  with  Demand.  —  Under  the  statute  4  Geo. 
II.,  c.  28,  which  has  been  adopted  and  is  in  force  in  the  United  States,  in  case 
of  a  lease  with  right  of  re-entry  for  nonpayment  of  rent  the  lessor  may,  when 
six  months'  rent  is  in  arrear,  and  no  sufficient  personal  property  is  on  the 
premises  to  counteract  the  rent  in  arrear,  recover  in  ejectment  without  a 
demand.  The  necessity  for  a  demand  has  been  further  dispensed  with  by  the 
English  Common  Law  Procedure  Act  of  1852  (15  &  16  Vict.,  c.  76,  §  210),  and 
also  by  express  statutory  provisions  in  some  jurisdictions  in  the  United  States,4 
and  the  fact  that  the  proviso  for  re-entry  expressly  requires  a  demand  does 
not  prevent  the  right  to  bring  ejectment  under  such  statutes  without  a  demand.5 

5.  Statutory  Provisions  for  Forfeiture  — a.  In  General.  —  In  some  jurisdic-  . 
tions  the  statutes  provide  that  the  breach  of  certain  covenants  in  the  lease  on 
the  part  of  the  tenant  shall  work  a  forfeiture  of  the  lease,  though  no  provision 
therefor  is  made  in  the  lease.6  These  provisions  are  in  derogation  of  the 
common  law  and  should  be  strictly  construed.  Thus,  under  the  Kentucky 
statute,  which  provides  that,  unless  the  landlord  consents  thereto  in  writing, 
every  assignment  or  transfer  of  his  "  term  "  by  one  who  has  a  term  for  less 
than  two  years  shall  operate  a  forfeiture,  a  tenant  whose  term  at  the  time  of 
its  creation  was  for  more  than  two  years  does  not  forfeit  his  term  by  assigning 
without  the  consent  of  his  landlord,  though  at  the  time  of  the  assignment 
there  is  less  than  two  years  of  the  original  term  to  run.7 

b.  NONPAYMENT  OF  RENT.  —  In  many  jurisdictions  the  nonpayment  of 
rent  is  made  a  ground  for  the  recovery  of  possession  of  the  demised  premises 

1.  McLean  v.  Spratt,  20  Fla.  515.    See  also  219;  Church  v.  Hempsted,  27  N.  Y.  App.  Div. 
Durant  Land  Imp.  Co.  v.  Thomson-Houston  412;  Martin  v.  Rector,  118  N.  Y.  476. 
Electric  Co.,  (C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.)  Virginia—  Johnston  v.  Hargrove,  81  Va.  118. 
182.  West  Virginia.  —  Bowyer  v.  Seymour,  13  W. 

2.  Subletting  in  Parcels.  —  Van  Rensselaer  v.  Va.  12. 

Jewett,  5  Den.  (N.  Y.)  122.  The  statute  4  Geo.  II.,  c   28,  applies  ro  a 

3.  O'Connors.  Kelly,  41  Cal.  432.  lease  with  provision  forperpelual  renewals. 

4.  Statutory  Provisions  Dispensing  with  Demand      Campbell  v.  Shipley,  41  Md.  81. 

—  England.  —  Doe  v.  Alexander,  2  M.  cS:  S.  Amount  of  Kent  in  Arrear.  —  There  is  not  a 
525;  Doe  v.  Wandlass,  7  T.  R.  113;  Doe  v.  half  year's  rent  in  arrear  if,  though  originally 
Bovvditch,  8  Q.  B.  973,  55  E.  C.  L.  973;  Doe  the  arrears  were  greater  than  for  a  half  year, 
v.  Roe,  7  C.  B.  134,  62  E.  C.  L.  134;  Cross  v.  they  have  been  made  less  by  distraint.  Cotes- 
Jordan,  8  Exch.  149;  Hammond  v.  Mather,  3  worth  v.  Spokes,  10  C.  B.  N.  S.  103,  100  E.  C. 
F.  &  F.  151;  Doe  v.  Dyson,  M.  &  M.  77,  22  E.  L.  103. 

C.  L.  256,  Doe  v.  Roe,  5  Dovvl.  &  L.  272;  5.  See  Doe  v.  Alexander,  2  M.  &  S.  525; 

Doe  v.  Franks,  2  C.  &  K.  678,  61  E.  C.  L.  Campbell  v.  Shipley,  41  Md.  81. 

678.  6.  Subletting  in  Violation  of  Covenant  in  Lease. 

United  States.  —  Bradlay  v.  Conner,  5  Cranch  —  Bernero  v.  Allen,  68  Cal.  505. 

(C.  C.)  615,  1  How.  (U.  S.')  211.  Assignment.  —  In  Missouri,  the  statute  (Rev. 

Illinois.  —  Williams  v.  Vanderbilt,  145  111.  Stat.   1889,  §§  6368,  6369;    Rev.  Stat.  1899, 

238.  36  Am.  St.  Rep.  486;  Chadwick  v.  Parker,  £g  4107,  4108)  makes  an  assignment  by  the 

44  111.  326;  Dodge  v.  Wright,  48  111.  382;  Chap-  lessee  without  the  consent  of  the  lessor  cause 

man  v.  Kirby,  49  111.  211;  Leary  v.  Pattison,  for  forfeiture  though  there  is  no  restriction  in 

66  111.  203;  Burt  v.  French,  70  111.  254;  Wood-  the  lease  against  subletting.    Mulligan  v.  Hol- 

vvard  v.  Cone,  73  111.  241;  Howland  v.  White,  lingsworth,  99  Fed.  Rep.  216. 

48  111.  App.  236;  Sexton  v.  Carley,  47  111.  App.  7.  Strict  Construction.  —  Grizzle  ;.  Penning- 

316,  147  III.  269.  ton,  14  Bush  (Ky.)  115.    See  also  Freytag  v. 

Maryland.  —  Campbell  -'.  Shipley.  41  Md.  Anderson,    1    Ravvle   (Pa.)   75:    Shetmer  v. 

81;  MacKubin  v.  Whetcroft,  4  Har.  &  M.  (Md.)  Paciello,  161  Pa.  Si.  69,  construing  Act  Pa. 

135.  March  25,  1825,  with  regard  to  the  tenant's 

New  York. — Cruger  v.  McLaury,  41  N.  Y.  abandonment  of  the  premises 
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by  the  landlord,  and  the  consequential  forfeiture  of  the  lease.1  These  statutes 
generally  require  a  demand  for  rent  or  a  prescribed  notice  of  the  termination 
of  the  lease  unless  the  rent  is  paid,'2  and  enable  the  lessee  to  pay  the  rent 
before  the  expiration  of  the  notice,3  or  within  a  prescribed  time  after  he  has 
been  dispossessed,  and  thereby  redeem  from  the  forfeiture.4 

c.  Use  of  Premises  for  Illegal  Purposes.  —  The  mere  fact  that  the 
premises  are  used  by  the  lessee  for  an  unlawful  purpose,  such  as  carrying  on 
an  illegal  traffic,  is  not  at  common  law  a  cause  of  forfeiture,5  but  the  lessor 
may  sue  in  equity  to  restrain  such  unlawful  use  and  avoid  the  lease.6 

In  Quebec  the  lessor  is  entitled  to  enforce  a  resiliation  of  the  lease  in  case  of 
the  use  of  the  premises  for  an  unlawful  purpose.7 

Statutory  Provisions.  —  The  statutes  in  some  of  the  jurisdictions  in  the  United 
States  expressly  provide  that  the  lease  shall  be  void  if  the  lessee  carries  on  an 
unlawful  business  upon  the  demised  premises,  such  as  the  use  of  the  premises 
for  the  illegal  sale  of  intoxicating  liquors,9  or  for  the  purposes  of  gambling,' 
or  for  a  house  of  prostitution.10 


1.  Nonpayment  of  Rent  —  Illi)iois.  —  Chapman 
v.  Kirby,  49  111.  211;  Farnam  v.  Hohman,  90 
111.  312;  Chad  wick  v.  Parker,  44  111.  326;  Leary 
v.  Pattison,  66  111.  203;  Wm.  J.  Lemp  Brewing 
Co.  v.  Lonergan,  72  111.  App.  223;  Stromberg 
v.  Western  Telephone  Constr.  Co.,  86  111.  App. 
270. 

Indiana. — Jenkins  v.  Jenkins,  63  Ind.  415, 
30  Am.  Rep.  229;  Ricketts  v.  Richardson,  85 
Ind.  508;  Leary  v.  Meier,  78  Ind.  393. 

Massachusetts.  —  Hodgkins  v.  Price,  137 
Mass.  13;  Kimball  v.  Rowland,  6  Gray  (Mass.) 
224;  Borden  v.  Sackelt,  113  Mass.  214. 

Minnesota.  — •  Seeger  v.  Smith,  74  Minn.  279; 
Suchaneck  v.  Smith,  45  Minn.  26. 

Nebraska.  —  Haynes  v.  Union  Invest.  Co., 
35  Neb.  766;  Pollock  v.  Whipple,  33  Neb.  752; 
Hendrickson  v.  Beeson,  21  Neb.  61. 

Nevada.  —  Hooper  v.  Meyer,  1  Nev.  433. 

New  York.  —  Van  Rensselaer  v.  Snyder,  9 
Barb.  (N.  Y.)  302;  Van  Rensselaer  v.  Smith,  27 
Barb.  (N.  Y.)  104;  Hosford  v.  Ballard,  39  N.  Y. 
147;  Cruger  v.  McClaughry,  51  Barb.  (N.  Y.) 
642;  Garner  v.  Hannah,  6  Duer  (N.  Y.)  262; 
Main  v.  Green,  32  Barb.  (N.  Y.)  448;  Williams 
v.  Potter,  2  Barb.  (,N.  Y.)  316. 

Vermont.  —  Rockingham  v.  Hunt,  Brayt. 
(Vt.)  66;  Maidstone  v.  Stevens,  7  Vt.  487. 

Canada.  —  Brown  v.  Jones,  4  L.  C.  Jur.  35; 
Macdonald  v.  Collins,  3  L.  C.  Jur.  41. 

2.  Demand  for  Rent.  —  Woodward  v.  Cone,  73 
111.  241;  Dickenson  v.  Petrie,  38  111.  App.  155; 
Durant  Land  Imp.  Co.  v.  Thomson  Houston 
Electric  Co.,  (C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.) 
182.    Compare  Seeger  v.  Smith,  74  Minn.  279. 

Demand  upon  President  of  Lessee  Corporation.  — 
Durant  Land  Imp.  Co.  v.  Thomson  Houston 
Electric  Co.,  (C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.)  182. 

Demand  by  Letter  Mailed.  —  Folsom  7'.  Cook, 
115  Pa.  St.  539. 

Sufficiency  of  Form  of  Notice.  — Creighton  v. 
Sanders,  89  111.  543;  Farnam  v.  Hohman,  90 
111.  312;  Howland  v.  White,  48  111.  App.  236; 
Norris  v.  Morrill,  43  N.  H.  213;  Van  Rensse- 
laer v.  Snyder,  9  Barb.  (N.  Y.)  302,  affirmed  13 
N.  Y.  299. 

Sufficiency  of  Service  of  Notice.  —  Tarnam  v. 
Hohman,  go  111.  312;  Jenkins  v.  Jenkins,  63 
Ind.  415,  30  Am.  Rep.  229. 

Notice  to  Be  Served  on  Mortgagor  of  Leasehold. 
—  Main  v.  Green,  32  Barb.  (N.  Y.)  44S. 
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3.  Chapman  v.  Kirby,  49  111.  211 ;  Chadwick 
v.  Parker,  44  111.  326;  Fisher  v.  Smith,  48  111. 
184;  Dodge  v.  Wright,  48  111.  3S2;  Woodward 
v.  Cone,  73  111.  241;  Hodgkins  v.  Price,  137 
Mass.  13;  Seeger  v.  Smiih,  74  Minn.  279; 
Johnston  v.  Hargrove,  81  Va.  118. 

4.  Flanneken  v.  Wright,  64  Miss.  217;  Sand 
v.  Church,  152  N.  Y.  174;  Bien  v.  Bixby, 
(Supm.  Ct.  App.  T.)  22  Misc.  (N.  Y.)  126. 

5.  Use  of  Premises  for  Illegal  Purposes  —  Com- 
mon-law Rule.  —  In  Miller  v.  Forman,  37  N.  J. 
L.  55,  the  landlord  was  held  liable  in  trespass 
for  forcibly  ejecting  the  tenant,  though  the 
latter  used  the  house  as  a  house  of  prostitu- 
tion. 

And  in  Feret  v.  Hill,  15  C.  B.  207,  80  E.  C. 
L.  207,  a  lessee  who  used  the  premises  as  a 
brothel  was  allowed  to  recover  possession 
upon  being  forcibly  ejected  by  the  landlord. 

6.  Voght  v.  State,  124  Ind.  358. 

7.  Quebec.  —  Beaudry  v.  Champagne,  12  L. 
C.  Jur.  288;  Guy  v.  Goudreault,  14  L.  C.  Rep. 
225;  Bacon  v.  Canadian  Pac.  R.  Co.,  2  Mon- 
treal Super.  Ct.  277;  Life  Assoc.  of  Scotland 
v.  Downie,  4  Montreal  Leg.  N.  47. 

In  Louisiana  the  court  may  in  ils  discretion 
allow  a  rescission  of  the  lease,  when  the  lessee 
"  makes  another  use  of  the  thing  than  that  for 
which  it  was  intended."  Civ.  Code  La.,  arts. 
2710,  2711.  New  Orleans,  etc.,  R.  Co.  v. 
Darms.  39  La.  Ann.  769. 

The  lessor  cannot  remove  the  tenant  with- 
out resort  to  legal  proceeding.  Boniel  v. 
Block,  44  La.  Ann.  514. 

8.  Use  of  Premises  for  Illegal  Sale  of  Liquors.  — 
Machias  Hotel  Co.  v.  Fisher,  56  Me.  321; 
O'Connell  v.  M'Grath,  14  Allen  (Mass.)  289; 
Healy  v.  Trant,  15  Gray  (Mass.)  312;  Prescott 
v.  Kyle,  103  Mass.  381;  Zink7\  Grant,  25  Ohio 
St.  352;  Allen  v  Keilly,  18  R.  I.  197;  Almy 
Greene,  13  R.  I.  350.  See  also  the  title  Intoxi- 
cating Liquors,  vol.  17,  P-  3I5- 

The  Offense  Must  Have  Been  Committed  on  the 
Premises.  —  It  is  not  enough  that  the  lessee 
has  within  the  term  been  convicted  as  a  com- 
mon seller.  Machias  Hotel  Co.  v.  Fisher,  56 
Me.  321. 

9  Gambling.  —  People  v.  McCarty,  (Supm. 
Ct.  Gen.  T.)  62  How.  Pr.  (N.  Y.)  152. 

10.  Prostitution.  —  Healy  v.  Trant,  15  Gray 
(Mass.)  312;  Crofton  v.  State.  25  Ohio  St.  249. 
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Discontinuance  of  Illegal  Use. — Under  the  Neiv  York  statute  which  authorizes 
the  lessor  to  remove  from  the  demised  premises  a  lessee  who  uses  them  for 
an  illegal  business,  the  fact  that  the  tenant  has  discontinued  the  illegal  busi- 
ness before  trial  of  the  proceedings  instituted  for  his  removal  constitutes  no 
defense  to  the  proceedings.1  It  has  been  held,  however,  that  when  the  illegal 
use  was  discontinued  before  the  institution  of  the  summary  proceedings  for 
the  lessee's  removal,  such  proceedings  could  not  be  maintained,2  though  it 
seems  that  such  discontinuance  would  not  prevent  the  enforcement  of  the  for- 
feiture by  an  action  of  ejectment.3 

illegal  Use  by  Sublessee.  — The  use  of  the  premises  by  a  subtenant  for  an  illegal 
traffic  avoids  merely  the  sublease,  and  not  the  original  lease.4  It  is  otherwise, 
however,  when  such  illegal  use  by  the  subtenant  is  with  the  consent  of  the 
lessee.5 

Leaso  Voidable  at  Option  of  Lessor.  —  Though  the  statute  expressly  states  that  the 
illegal  use  of  the  premises  shall  render  the  lease  void,  it  is  not  absolutely  void, 
but  is  merely  voidable  at  the  election  of  the  lessor." 

d.  Waste. —  It  was  provided  in  England,  by  the  statute  of  Gloucester, 
that  a  tenant  committing  waste  should  forfeit  the  portion  of  the  estate  wasted, 
and  this  statute  has  been  adopted  or  re-enacted  in  the  several  jurisdictions  of 
the  United  States?  And  in  Quebec  the  commission  of  waste  is  ground  for  a 
resiliation  of  the  lease.8 

6.  Provisions  for  Forfeiture  for  Benefit  of  Lessor.  —  The  universal  construction 
of  provisions  for  re-entry  or  for  the  forfeiture  of  the  lease  for  nonperformance 
by  the  lessee  of  conditions  or  covenants  is  that  the  lease  is  voidable  only  at  the 
election  of  the  lessor,  and  is  not  rendered  absolutely  void  though  it  provides 
that  it  shall  be  null  and  void  in  case  of  such  breach.9    At  an  early  date,  how- 


Sufficiency  of  Proof  of  Keeping  House  of  111  Fame. 

—  Moench  v.  Yung,  (C.  PI.  Gen.  T.)  8  N.  Y. 
Supp.  532- 

1.  Stearns  v.  Hemmens,  I  \  Daly  (N.  Y.)  501. 

2.  Shaw  v.  McCarty,  11  Daly  (N.  Y.)  150,  re- 
versing (N.  Y.  Marine  Ct.  Spec.  T.)  59  How. 
Pr.  (N.  Y.)  487.  See,  however,  People  v.  Mc- 
Carty, (Supm.  Ct.  Gen.  T.)  62  How.  Pr.  (N.  Y.) 
152. 

Discontinuance  of  the  Illegal  Use  Will  Not  Be 
Presumed,  but  on  the  contrary  it  seems  that 
such  use  will  be  presumed  to  continue.  Goelet 
v.  Lawlor,  (Supm.  Ct.  App.  T.)  16  Misc.  (N. 
Y.)  59- 

3.  Shaw  v.  McCarty,  11  Daly  (N.  Y.)  150. 

4.  Healy  v.  Trant,  15  Gray  (Mass.)  312; 
O'Connell  v.  M'Grath,  14  Allen  (Mass.)  289. 

5.  Prescott  v.  Kyle,  103  Mass.  381;  People 
v.  McCarty,  (Supm.  Ct.  Gen.  T.)  62  How.  Pr. 
(N.  Y.)  152. 

6.  Trask  -■.  Wheeler,  7  Allen  (Mass.)  109; 
Almy  v.  Greens,  13  R.  I.  350.  See  also  Justice 
V.  Lowe,  26  Ohio  St.  372.  And  infra,  this 
section,  Provisions  for  Forfeiture  for  Benefit  of 
Lessor. 

7.  Waste.  —  See  the  title  Waste.  See  also 
Richards  v.  Noble,  3  M  eriv.  6731  Daniels  v. 
Pond,  21  Pick.  (Mass.)  367,  32  Am.  Dec.  269; 
Smith  v.  Sharpe,  Busb.  L.  (44  N.  Car.)  91,  57 
Am.  Dec.  574;  Clemence  v.  Steere,  1  R.  I.  272, 
53  Am.  Dec.  621. 

8.  Denis      Burray,  1  Rev.  Leg.  505. 

9.  Forfeiture  Provisions  for  Benefit  of  Lessor  — 
England.  —  Bowser  v.  Coleby,  1  Hare  109;  Doe 
v.  Bancks,  4  B.  &  Aid.  406,  6  E.  C.  L.  537; 
Reid  v.  Parsons.  2  Chit.  247,  18  E.  C.  L.  322; 
Recle  v.  Fair,  6  M.  &  S.  121;  Arnsby  v.  Wood- 
ward, 6  B.  &  C.  519,  13  E.  C.  L.  241;  Dakin  v. 


Cope,  2  Russ.  170;  Doe  v.  Birch,  1  M.  &  W. 
402;  Jones  v.  Carter,  15  M.  &  W.  725;  Tole- 
man  v.  Portbury,  L.  R.  6  Q.  B.  250;  Exp. 
Leathersellers'  Co.,  3  Mor.  Bankr.  Cas.  126; 
Roberts  v.  Davey,  4  B.  &  Ad.  664,  24  E.  C.  L. 
136;  Hughes  v.  Palmer,  19  C.  B.  N.  S.  393, 
115  E.  C.  L.  393;  Hayne  v.  Cummings,  16  C. 
B.  N.  S.  421,  in  E.  C.  L.  421;  Doe  v.  Bliss,  4 
Taunt.  735;  Doe  v.  Baker,  2  Moo.  189. 

Canada.  —  Doe  v.  Kennedy,  5  U.  C.  Q.  B. 
577;  Faugher  v.  Burley,  37  U.  C.  Q.  B.  49S; 
Palmer  v.  Mail  Printing  Co.,  28  Ont.  656; 
Leduc  v.  Finnie,  II  Quebec  Super.  Ct.  490. 

United  States.  —  Dermott  v.  Wallach,  1  Wall. 
(U.  S.)64;  Robey  v.  Prout,  7  D-  C.  81,  affirmed 
15  Wall.  (U.  S.)  472;  Marshall  v.  Vicksburg, 
15  Wall.  (U.  S.)  146;  AV  Yeaton,  1  Lowell  (U. 
S.)  420,  30  Fed.  Cas.  No.  18,133. 

Conneelient.  —  Bowman  v.  Foot,  29  Conn. 
331;  Read  v.  Tuttle,  35  Conn.  25,  95  Am.  Dec. 
216. 

Illinois.  —  Cheney  v.  Bonnell,  58  111.  268; 
Gradle  v.  Warner,  140  111.  123;  Grommes  St. 
Paul  Trust  Co.,  147  III.  634;  Raybourn  v.  Rams- 
dell,  78  III.  622. 

Indiana.  —  Edmonds  v.  Mounscy,   15  Ind. 

APP-  399-  _    ,  „  " 

Kansas.  —  Alexander  v.  Touhy.  13  Kan.  04. 
Maryland.  —  Morrison  v.  Smith,  90  Md.  76; 
Western  Bank  v.  Kyle,  6  Gill  (Md.)  343:  Abra- 
hams v.  Tappe,  60  Md.  317;    Mackubin  v. 
Whetcroft,  4  Har.  &  M.  (Md.)  135. 

Massachusetts.  —  Porter  v.  Merrill.  124  Mass. 
534;  Cartwright  v.  Gardner,  5  Cush.  (Mass.) 
281;  Rogers  v.  Snow,  118  Mass.  118;  Bemis 
v.  Wilder,  100  Mass.  446;  Fifty  Associates  v. 
Howland,  11  Met.  (Mass.)  99;  Shattuck  v. 
Lovcjoy,  8  Gray  (Mass.)  204. 
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ever,  provisions  that  the  lease  should  be  void  were  construed  literally.*  The 
rule  that  the  lease  is  merely  voidable  applies  fully  in  case  of  leases  by  the  crown, 
and  when  the  provision  is  by  statute.2 

The  Reason  for  this  construction  is  that  the  lessee  who  has  been  guilty  of  the 
wrongful  act  working  the  forfeiture  should  not  be  permitted  to  avail  himself 
of  that  wrongful  act  to  insist  that  the  lease  was  terminated  thereby. :{ 

The  Tenancy  Will  Therefore  Continue  until  some  act  is  done  by  the  lessor  to  show 
his  intention  to  determine  it,  and  it  follows  that  to  work  the  forfeiture  the 
lessor  should  exercise  this  option  by  some  unequivocal  act  which  would  bring 
home  to  the  lessee  knowledge  of  the  fact  that  he  is  absolved  from  the  further 
performance  of  a  lessee's  duty.4  The  intention  to  claim  a  forfeiture  is  gen- 
erally to  be  manifested  by  a  re-entry,5  though  an  actual  re-entry  is  not  essen- 
tial to  work  the  forfeiture,6  and  as  re-entry  is  a  matter  in  pais  and  not  of  record, 
a  re-entry  may  be  presumed  from  long-continued  adverse  possession  by  the 
landlord.7  Bringing  an  action  of  ejectment  by  the  lessor  has  been  held  equiv- 
alent to  a  re-entry.8  So  also  a  reletting  of  the  premises  by  the  lessor  to  a 
subtenant  of  the  lessee  has  been  held  sufficient.0    A  demand  for  possession 

Minneso ta.  —  Stees  v.  Kranz,  32  Minn.  313.       feiture  —  Connecticut.  —  Bowman    v.    Foot,  29 


Missouri.  —  Walker  v.  Engler,  30  Mo.  130; 
Garnhart  v.  Finney,  40  Mo.  449,  93  Am.  Dec. 
303. 

Nebraska.  —  Cannon  v.  Wilbur,  30  Neb.  777. 

New  Jersey.  —  Smith  v.  Miller,  49  N.  J.  L. 
521;  Creveling  -'.  West  End  Iron  Co.,  51  N.  J. 
L.  34. 

New  York.  —  Norman  v.  Wells,  17  Wend. 
(N.  Y.)  136;  Clatk  v.  Jones,  1  Den.  (N.  Y.) 
516,  43  Am.  Dec.  706;  Roberts  v.  Geis,  2  Daly 
(N.  Y.)  535;  Ludlow  v.  New  York,  etc.,  R.  Co., 
12  Barb.  (N.  Y.)  440;  Stuyvesant  v.  Davis,  9 
Paige  (N.  Y.)  427;  Garrett  v.  Scouten,  3  Den. 
(N.  Y.)  334;  Kelly  v.  Varnes,  52  N.  Y.  App. 
Div.  too.  Compare  Parmelee  v.  Oswego,  etc., 
R.  Co.,  6  N.  Y.  74;  Garner  v.  Hannah,  6  Duer 
(N.  Y.)  262;  Beach  v.  Nixon,  9  N.  Y.  35. 

North  Carolina.  —  Phelps  v.  Chesson,  12  Ired. 
L.  (34  N.  Car.)  194. 

Oregon.  —  Holman  71.  De  Lin,  30  Oregon  428. 

Pennsylvania.  —  Wills  v.  Manufacturers  Nat- 
ural Gas  Co.,  130  Pa.  St.  222;  Galey  v.  Keller- 
man,  123  Pa.  St.  491;  Ray  v.  Western  Penn- 
sylvania Natural  Gas  Co.,  138  Pa.  St.  576,  21 
Am.  St.  Rep.  922;  Smiley  v.  Western  Penn- 
sylvania Natural  Gas  Co.,  27  W.  N.  C.  (Pa.) 
238;  Phillips  v.  Vandegrift,  146  Pa.  St.  357; 
Agerter  v.  Vandegrift,  138  Pa.  St.  593;  Springer 
v.  Citizens'  Natural  Gas  Co.,  145  Pa.  St.  430; 
Gibson  v.  Oliver,  158  Pa.  St.  277;  Cochran  v. 
Pew,  159  Pa.  St.  184;  Westmoreland,  etc., 
Natural  Gas  Co.  v.  De  Witt,  130  Pa.  St.  235; 
Sanders  v.  Sharp,  153  Pa.  St.  555;  Heinouer 
v.  Jones,  159  Pa.  St.  228.  Compare  Kenrick  v. 
Smick,  7  W.  <X  S.  (Pa.)  41;  Davis  v.  Moss,  38 
Pa.  St.  346. 

Tennessee.  —  Caruthersz>.  McBurney,  3  Sneed 
(Tenn.)  590;  Lane  v.  Manning,  8  Yerg.  (Tenn.) 
435,  29  Am.  Dec.  125. 

Texas.  —  Brady  v.  Nagle,  (Tex.  Civ.  App. 
1895)  29  S.  W.  Rep.  943;  Morris  v.  De  Wolf,  11 
Tex.  Civ.  App.  701. 

1.  Pennant's  Case,  3  Coke  64/'. 

2.  Davenport  v.  Reg.,  3  App.  Cas.  115. 

3.  Reasons  for  Rule.  —  Ray  v.  Western  Penn- 
sylvania Natural  Gas  Co.,  138  Pa.  St.  576,  21 
Am.  St.  Rep.  922.  See  also  Smith  v.  Miller, 
49  N.  J.  L.  521. 

4.  Continuance  of  Tenancy  After  Cause  of  For- 
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Conn.  340;  Read  v.  Tuttle,  35  Conn.  26,  95 
Am.  Dec.  216;  Holly  v.  Brown,  14  Conn.  255; 
Camp  v.  Scott,  47  Conn.  366. 

Illinois.  —  Cheney  v.  Bonnell,  58  111.  268. 
Maine.  —  Gage  v.  Smith,  14  Me.  466. 
Massachusetts.  —  Shattuck  v.  Lovejoy,  8  Gray 
(Mass.)  204. 

Missouri.  —  Walker  v.  Engler,  30  Mo.  130. 
Nebraska.  —  Cannon  v.  Wilbur,  30  Neb.  777. 
New  York.  —  Kelly  v.  Varnes,  52  N.  Y.  App. 
Div.  roo. 

West  Virginia.  —  Thomas  v.  Hukill,  34  W. 
Va.  385. 

5.  Re-entry. —  Grommes  v.  St.  Paul  Trust 
Co.,  147  111.  634;  Shattuck  v.  Lovejoy,  8  Gray 
(Mass.)  204;  Jackson  v.  Harrison,  17  Johns. 
(N.  Y.)  66;  Jackson  v.  Elsworth,  20  Johns.  (N. 
Y.)  180;  Holman  v.  De  Lin,  30  Oregon  428. 

A  Lease  by  a  Municipality  May  Be  Declared 
Forfeited  by  Ordinance,  and  is  unlike  a  lease  by 
an  individual,  requiring  a  re-entry.  Taylor  v. 
Carondelet,  22  Mo.  105;  Woodson  v.  Skinner, 
22  Mo.  13. 

6.  Sheaffer  v.  Sheaffer,  37  Pa.  St.  525. 
Thus,  the  assertion  by  the  lessor  of  a  gas  or 

oil  lease  who  remains  in  possession  of  the  land 
of  an  election  to  enforce  a  forfeiture  will  ter- 
minate the  lease,  such  election  operating  as  a 
constructive  :e-entry.  Ray  v.  Western  Penn- 
sylvania Natural  Gas  Co.,  138  Pa.  St.  576,  21 
Am.  St.  Rep.  922;  Smiley  v.  Western  Penn- 
sylvania Natural  Gas  Co.,  48  Leg.  Int.  (Pa.) 
167,  27  W.  N.  C.  (Pa.)  23S;  Agerter  v.  Vander- 
grift,  138  Pa.  St.  593;  Mertz  v.  Vandergrift, 
48  Leg.  Int.  (Pa.)  168,  27  W.  N.  C.  (Pa.)  238. 

7.  Re-entry  Presumed  for  Possession  by  Lessor. 
—  Alexander  v.  Walter,  8  Gill  (Md.)  239,  50 
Am.  Dec.  688;  Jackson  v.  Demarest,  2  Cai. 
(N.  Y.)  382;  Jackson  v.  Stewart,  6  Johns.  (N. 
Y.)  34;  Jackson  v.  Elsworth,  20  Johns.  (N.  Y.) 
180;  Jackson  v.  Walsh,  3  Johns.  (N.  Y.)  226. 

8.  Action  of  Ejectment.  —  Grimwood  v.  Moss, 
L.  R.  7  C.  P.  360;  Kilkenny  Gas  Co.  v.  Somer- 
ville,  2  L.  R.  Ir.  192;  Garner  v.  Hannah,  6 
Duer  (N.  Y.)  262;  Bowyer  v.  Seymour,  13  W. 
Va.  12.  See  also  Goodright  v.  Cator,  2  Dougl. 
478;  Exp.  Dyke,  22  Ch.  D.  410;  Ware  v. 
Booth,  10  Times  L.  Rep.  446. 

9.  Reletting  by  Lessor.  —  Baylis  v.  Le  Gros, 
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under  such  circumstances  that,  if  complied  with,  possession  would  at  once  be 
secured,  constitutes  a  sufficient  re-entry.1 

Effect  of  Exercise  of  Option  of  Forfeiture.  —  A  proper  manifestation  by  the  landlord 
of  his  intention  to  take  advantage  of  the  forfeiture  puts  an  end  to  the  lease, 
and  he  cannot  thereafter  maintain  against  the  lessee  an  action  or  suit  based 
on  the  continued  existence  of  the  lease.2 

7.  Waiver  of  Forfeiture  —  a.  In  General.  —  As  just  stated,  provisions  for 
the  forfeiture  of  leases  for  breach  of  covenants  or  conditions  are  construed  as 
voidable  only  at  the  option  of  the  lessor.  Out  of  this  principle  has  arisen  the 
doctrine  of  waiver  of  forfeiture,  or,  more  strictly  speaking,  the  doctrine  of 
election  not  to  avoid  the  lease,3  and  it  is  now  well  settled  that  the  lessor  may 
waive  any  right  which  he  may  have  to  elect  to  enforce  a  forfeiture.4 

b.  Acts  Constituting  Waiver  —  (i)  In  General.  —  It  may  be  stated 
as  a  general  rule  that  where  the  lessor,  after  knowledge  of  the  breach  of  a 
covenant  or  condition  for  which  he  could  enforce  a  forfeiture,  expressly  or 
impliedly  recognizes  the  continuance  of  the  tenancy,  he  thereby  waives  the 
forfeiture  for  such  breach,  and  is  afterwards  precluded  from  asserting  it.5 

Ignorance  of  Cause  of  Forfeiture.  —  As  a  general  rule,  it  is  necessary  that  the 
lessor  should  have  had  notice  of  the  cause  of  forfeiture  before  his  recognition 
of  the  continuance  of  the  tenancy  will  constitute  a  waiver.6  Thus,  while  the 
receipt  of  rents  accruing  subsequent  to  the  cause  of  forfeiture  is  generally  a 
waiver  of  the  forfeiture,  it  will  not  constitute  a  waiver  where  the  landlord  was 
ignorant  of  the  cause  of  forfeiture.7  But  it  seems  that  actual  knowledge  is 
not  necessary  where  the  cause  is  such  that  the  lessor  should  have  known  it, 
and  it  is  equally  within  the  cognizance  of  the  landlord  and  the  tenant.8 

Intention  of  Lessor.  —  The  question  whether  the  landlord  intended  to  waive 
the  forfeiture  is- not  material.  Where  his  act  amounts  to  a  waiver  of  the  for- 
feiture or  a  recognition  of  the  continuance  of  the  tenancy  he  is  precluded  from 
asserting  that  it  was  not  his  intention  to  waive  the  forfeiture.9  Thus,  the 
receipt  of  subsequent  rents  is  held  to  constitute  a  waiver  though  the  landlord 
expressly  states,  at  the  time  of  such  receipt,  that  he  does  not  intend  to 
prejudice  his  right  to  assert  the  forfeiture.10 


4  C.  B.  N.  S.  537,  93  E.  C.  L.  537;  Allegany 
Oil  Co.  v.  Bradford  Oil  Co.,  21  Hun  (N.  Y.)  26, 
affirmed  86  N.  Y.  638;  Guffy  v.  Hukill,  34  W. 
Va.  49,  26  Am.  St.  Rep.  901;  O'Hare  v. 
M'Cormick,  30  U.  C.  Q.  B.  567.  Compare 
Schaupp  v.  Hukill,  34  W.  Va.  375. 

1.  Demand  for  Possession.  —  Alexander  v. 
Hodges,  41  Mich.  691.  See  also  Hogsett  v. 
Ellis,  17  Mich.  351. 

2.  Kramer  v.  Amberg,  53  Hun  (N.  Y.)  427. 

3.  Election  Not  to  Enforce  Forfeiture.  —  Croft 
v.  Lumley,  6  H.  L.  Cas.  705. 

4.  Richardson  v.  Evans,  3  Madd.  218;  Ward 
v.  Day,  5  B.  &  S.  359,  117  E.  C.  L.  359;  Carter 
v.  Hibbleth wake,  5  U.  C.  C.  P.  475;  Moses  v. 
Loomis,  156  111.  392,  47  Am.  St.  Rep.  194; 
Gradle  v.  Warner,  140  111.  123;  Stevens  v. 
Taylor,  58  Iowa  664;  Weisbrotl  v.  Dembosky, 
(Supm.  Ct.  App.  T.)  25  Misc.  (N.  Y.)  485; 
Smith  v.  Sr.  Philip's  Church,  107  N.  Y.  610. 
Compare  Sexton  v.  Boyle,  Vern.  &  S.  414. 

5.  Recognition  of  Continuance  of  Tenancy  — 
England.  —  Green's  Case,  Cro.  Eliz.  3;  Ward 
v.  Day,  5  B.  &  S.  359,  117  E.  C.  L.  359;  Gib- 
son v.  Doeg,  2  H.  &  N.  615;  Burke  v.  Prior, 
15  Ir.  Ch.  106.  See  also  Elphinstone  v.  Monk- 
land  Iron,  etc.,  Co.,  n  App.  Cas.  332. 

Canada.  —  Black  v.  Allan,  17  U.  C.  C.  P.  240; 
Flower  v.  Duncan,  13  Grant  Ch.  (U.  C.)  242. 
California.  — •  Sauer  v.  Meyer,  87  Cal.  34. 
Connecticut.  —  Camp  v.  Scott,  47  Conn.  371. 


Illinois. — Williams  v.  Vanderbilt,  145  111.  23S. 

Missouri.  —  Garnhart  v.  Finney,  40  Mo.  449, 
93  Am.  Dec.  303. 

New  York.  —  Ireland  v.  Nichols,  46  N.  Y. 
413;  Lewis  v.  Ocean  Nav.,  etc.,  Co.,  (Supm. 
Ct.  Gen.  T.)  3  N.  Y.  Supp.  911. 

Pennsylvania.  —  Wilgus  v.  Whitehead,  89 
Pa.  St.  131;  Newman  v.  Rutter,  8  Watts  (Pa.) 
51- 

If  a  lessor,  after  a  forfeiture,  advises  a  per- 
son to  purchase  the  term  of  the  lessee,  he  can- 
not maintain  an  ejectment  for  such  forfeiture 
against  such  purchaser.  Doe  v.  Evkins,  1  C. 
&  P.  154,  11  E.  C.  L.  352. 

Consent  to  an  Assignment  of  the  lease  is  a 
recognition  of  its  continuance  and  a  waiver  of 
a  prior  cause  of  forfeiture.  Deaton  v.  Taylor. 
90  Va.  219. 

6.  Ignorance  of  Cause  of  Forfeiture.  —  Pen- 
nant's Case,  3  Coke  64;  Roe  v.  Harrison,  2  T. 
R.  425;  Crouch  v.  Wabash,  etc.,  R.  Co.,  22  Mo. 
App.  315. 

7.  See  infra,  this  subsection,  Receipt  or  Ac- 
ctptahce  of  Kent. 

8.  Actual  Knowledge  Not  Required. —  Harvey 
v.  Oswald,  Cro.  Eliz.  553.  See  also  Croft  v. 
Lumley,  5  El.  &  Bl.  648,  85  E.  C.  L.  648. 

9.  Intention  of  Lessor  Immaterial.  —  Toleman 
v.  Portbury,  L.  R.  6  Q.  B.  245. 

10.  See  infra,  this  subsection,  Receipt  or  Ac- 
ceptance of  Rent. 
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(2)  Giving  Regular  Notice  for  Termination  0/  Lease.  —  The  giving  of  the 
regular  statutory  notice  for  the  natural  termination  of  the  lease  is  a  recognition 
by  the  landlord  of  the  continuance  of  the  tenancy,  and  a  waiver  of  a  prior 
cause  of  forfeiture;1  but  the  giving  of  the  notice  to  quit  necessary  for  the 
maintenance  of  summary  proceedings  for  the  recovery  of  possession  is  not  a 
waiver.2 

(3)  Delay  in  Enforcement  of  Forfeiture.  —  Delay  on  the  part  of  the  land- 
lord, after  notice  of  the  cause  of  forfeiture,  in  declaring  his  intention  to  enforce 
the  forfeiture  may  be  sufficient  to  show  a  waiver,3  but  merely  allowing  the 
tenant  to  continue  in  possession  is  not  necessarily  a  waiver.4  Good  faith  often 
requires  the  landlord  to  act  promptly  in  declaring  a  forfeiture,  and  he  has  been 
held  estopped  where,  with  knowledge  of  the  cause  of  forfeiture,  he  permitted 
the  lessee,  without  objection,  to  expend  large  sums  of  money  upon  the  prem- 
ises, the  benefit  of  which  expenditure  would  inure  to  the  landlord  or  be  lost  to 
the  tenant  if  the  landlord  were  allowed  subsequently  to  enforce  the  forfeiture  ;  5 
but  the  mere  fact  that  prior  to  the  cause  of  forfeiture  the  landlord  permitted 
the  tenant  to  make  expenditures  upon  the  lands  will  not  prevent  his  taking 
advantage  of  the  subsequent  cause  of  forfeiture.6 

Expiration  of  Lease.  —  The  forfeiture  must  be  enforced  during  the  term  of  the 
lease,  otherwise  it  will  be  deemed  to  have  been  waived.7  But  in  the  case  of  a 
periodical  tenancy  the  enforcement  of  a  forfeiture  has  been  allowed  after  the 
expiration  of  the  period  of  the  tenancy  in  which  the  forfeiture  was  incurred.9 

(4)  Failure  to  Object  to  BreacJi  of  Covenant  or  Condition.  —  The  mere  fact  that 
the  lessor  stands  by  without  objecting  to  a  breach  of  a  covenant  or  condition 
working  a  forfeiture  of  the  lease  does  not  constitute  a  waiver  of  the  forfeiture.9 
But  if  the  departure  from  the  terms  of  the  lease  for  which  a  forfeiture  is 
claimed  is  with  the  acquiescence  of  the  landlord,  or  is  caused  by  conduct  of 
the  landlord  which  reasonably  induces  the  tenant  to  believe  that  the  landlord 
does  not  intend  to  enforce  a  forfeiture  in  case  of  such  a  departure,  the  landlord 
will  be  held  estopped  to  assert  a  forfeiture,10  or,  more  properly,  equity  will 
grant  relief  from  the  forfeiture. 11    Of  course  if  the  landlord  expressly  consents 

1.  Giving  Regular  Notice  for  Termination  of  v.  Whitley,  3  Wils.  C.  PI.  127;  Campbell  v. 
Lease.  —  Doe  v.  Miller,  2  C.  &  P.  348,  12  E.  C.  Baxter,  15  U  C.  C.  P.  42;  Chealham  v.  Plinke, 
L.  163;  Frazier  v.  Caruthers,  44  111.  App.  61;  1  Tenn.  Ch.  576. 

Dockrill  v.  Schenk,  37  111.  App.  44.    See  also  8.  Calderwood  v.  Brooks,  28  Cal.  151. 

Brooks  v.  Rogers,  99  Ala.  433.  9.  Failure  of  Lessor  to  Object  to  Breach  of  Cove- 

2.  Van  Rensselaer  v.  Smith,  27  Barb.  (N.  Y.)  nant  or  Condition.  —  Perry  v.  Davis,  3  C.  B.  N. 
104.  S.  769,  91  E.  C.  L.  769,  where  ihe  lessor  stood 

3.  Delay  in  Enforcement  of  Forfeiture.  —  Catlin  silent  while  the  tenant  was  making  alterations 
v.  Wright,  13  Neb.  558;  Kelly  v.  Varnes,  52  N.  in  violation  of  his  covenant.  See  also  Doe  v. 
Y.  App.  Div.  100;  Allen  v.  Dent,  4  Lea(Tenn.)  Allen,  3  Taunt.  78. 

676;  Benavides  v.  Hunt,  79  Tex.  383.  10.  Acquiescence  of  Landlord  in  Breach  —  Eng- 

In  Gradle  v.  Warner,  140  111.  123,  it  was  land. — Whitehead  v.  Bennett,  9  W.  R.  626; 

held  that  until  some  act  is  done  manifesting  Doe  z>.  Rowe,  2  C.  &  P.  246,  12  E.  C.  L.  112. 

an  intention  to  terminate  the  lease,  the  lease  Canada.  —  Bissonnette  v.  Guerin,  7  Montreal 

continues  in  force.  Leg.  N.  368. 

4.  Calderwood  v.  Brooks,  28  Cal.  151;  Wil  Arkansas. — Little  Rock  Granite  Co,  v.  Shall, 
liams  v.  Vanderbilt,  145  111.  238,  36  Am.  St.  59  Ark.  405. 

Rep.  486;   Kerr  v.  Hastings,  25  U.  C.  C.  P.  California.  —  Randol  v.  Scott,  no  Cal.  590. 

429;  McLaren  v.  Kerr,  39  U.  C,  O.  B.  507.  Illinois.  —  Moses  v.  Loomis,  156  111.  392,  47 

5.  Improvements  by  Tenant  After  Cause  of  For-  Am.  St.  Rep.  194. 

feiture.  —  Doe  v.  Allen,  3  Taunt.  78;  Humew.  Missouri. — Johnson  v.   Douglass,  73  Mo. 

Kent,  1  Ball  &  B.  554;    North  Staffordshire  168. 

Steel,  etc.,  Co.  v.  Camoys,  n  Jur.  N.  S.  555;  Pennsylvania. — Westmoreland,  etc.,  Natural 

Moses  v.  Loomis,  156  111.  392,  47  Am.  St.  Rep.  Gas  Co.  v.  DeWitt,  130  Pa.  St.  235;  Duffield 

194;  Garnhart  v.  Finney,  40  Mo.  449,  93  Am.  v.  Hue,  129  Pa.  St.  94;  Steiner  v.  Marks,  172 

Dec.  303;   Benauides  v.   Hunt,  79  Tex.  383.  Pa.  St.  400. 

But  see  Doe  v.  Brindley,  12  Moo  37,  22  E.  C.  West  Virginia.  —  Hukill  v.  Myers,  36  W. 

L.  429.  Va.  639. 

6.  Avery  v.  Kansas  City,  etc.,  R.  Co.,  113  Compare  Kemp  v.  Sober,  1  Sim.  N.  S.  517. 
Mo.  561.  11.  See  infra,  this  section,  Relief  from  For- 

7.  Enforcement  During  Term  of  Lease.  —  Johns  feiture. 
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to  the  breach  of  a  covenant  or  condition,  he  cannot  enforce  a  forfeiture 
therefor.1 

Leniency  on  the  Part  of  the  Landlord  in  foregoing  the  enforcement  of  forfeitures 
for  prior  breaches  of  continuing  conditions  or  covenants  will  not  deprive  him 
of  his  right  to  require  their  strict  performance  in  the  future  under  penalty 
of  forfeiture.2 

(5)  Recitals.  — A  forfeiture  has  been  held  to  be  waived  by  recitals  in  instru- 
ments recognizing  the  existence  of  the  lease  after  the  cause  of  forfeiture.3 

(6)  New  Lease.  —  An  agreement  to  grant  a  new  lease  after  the  expiration 
by  efflux  of  time  of  an  existing  lease  recognizes  the  continuance  of  the  exist- 
ing lease  and  is  a  waiver  of  a  prior  cause  of  forfeiture.4  And  granting  a  new 
lease  before  the  expiration  of  an  existing  lease  is  a  waiver  of  a  pre-existing 
cause  of  forfeiture  under  the  old  lease.8 

(7)  Actions  Based  on  Continuance  of  Tenancy.  —  Where,  after  the  cause  of 
forfeiture  has  accrued,  the  landlord  brings  against  the  tenant  a  suit  or  action 
which  requires  as  its  basis  the  necessary  continuance  of  the  tenancy,  it  will 
constitute  a  waiver  of  the  forfeiture.  Thus  the  bringing  of  an  action  for  rents 
accruing  subsequent  to  the  forfeiture"  or  a  suit  for  an  injunction  7  will  operate 
as  a  waiver;  and  if  a  writ  claims  possession  for  the  forfeiture  and  also  rents 
accruing  subsequent  to  the  cause  of  forfeiture,  the  latter  claim  operates  as  a 
waiver.8 

(8)  Demand  for  Rent.  —  It  seems  that  an  unqualified  demand  for  rent 
accruing  after  the  cause  of  forfeiture  is  a  sufficient  recognition  of  the  con- 
tinuance of  the  tenancy  to  constitute  a  waiver  of  the  forfeiture.9 

(9)  Distress  for  Rent. — The  right  to  distrain  for  rent  depends  upon  the 
continued  existence  of  the  tenancy,10  and  therefore  a  distress  for  rent  which 
accrued  either  before  or  after  the  cause  of  forfeiture  is  a  waiver  of  the  for- 


1.  Consent  to  Breach.  —  Freeman  v.  Boyle,  2 
Ridg.  P.  C.  79;  Doe  v.  Watt,  8  B.  &  C.  308,  15 
E.  C.  L.  225;  West  v.  Dobb,  10  B.  &  S.  987; 
Kansas  City  Elevaior  Co.  v.  Union  Pac.  R. 
Co.,  3  McCrary  (U.  S.)  463;  Moses  v.  Loomis, 
156  111.  392,  47  Am.  St.  Rep.  194. 

Thus  if  a  lease  provides  for  a  forfeiture  for 
alteration  without  the  written  consent  of  the 
landlord,  his  oral  consent  thereto  will  deprive 
him  of  the  right  to  enforce  a  forfeiture.  Moses 
v.  Loomis,  156  III.  392,  47  Am.  St.  Rep.  194. 

2.  Hills  v.  Rowland,  4  De  G.  M.  &  G.  430; 
Douglas  v.  Herms,  53  Minn.  204. 

3.  Recitals.  —  Green's  Case,  Cro.  Eliz.  3; 
Consolidated  Coal  Co.  v.  Schaefer,  135  III.  210. 

A  Recital  in  a  Judgment  foreclosing  a  mort- 
gage on  the  leasehold  at  the  suit  of  the  landlord 
was  held  to  be  a  waiver  of  a  prior  cause  of 
forfeiture  in  People  v.  Fowler,  8  Alb.  L.  J.  207, 
appeal  dismissed  55  N.  V.  675. 

4.  New  Lease.  —  Doe  v.  Curwood,  1  Hurl.  & 
W.  140;  Ward  v.  Day,  5  B.  &  S.  359  117  E. 
C  L.  359. 

5.  Felton  v.  Strong,  37  111.  App.  58. 

6.  Action  for  Rent.  —  Roe  v.  Minshall,  Buller 
N.  P.  96^  Dendy  v.  Nicholl,  4  C.  B.  N.  S.  376. 
93  E.  C.  L.  376;  Alexander  v.  Touhy,  13 
Kan.  64. 

Applying  fora  receiverof  rent  under  alease 
has  been  held  not  to  be  necessarily  a  waiver 
of  a  prior  cause  of  forfeiture.  Ireland  v. 
Nichols,  (N.  Y.  Super  Ct.  Gen.  T.)  37  How. 
Pr.  (N.  Y.)  222. 

An  Action  for  Rent  Against  the  Assignee  of  the 
lease  is  a  waiver  of  the  cause  of  forfeiture 
arising  out  of  the  assignment.  Randol  v. 
Tatum,  98  Cal.  390. 


7.  Injunction.  —  Evans  v.  Davis,  10  Ch.  D. 
749;  Pellatt  v.  Boosey,  31  L.  J.  C.  PI.  2S1; 
Chautauqua  Assembly  v.  Ailing,  46  Hun  (N. 
Y.)  582,  wherein  a  suit  for  an  injunction 
against  a  breach  of  covenant  in  the  lease  was 
held  to  be  a  waiver  of  a  cause  of  forfeiture  for 
a  prior  breach. 

An  Action  Against  an  Assignee  of  the  Lease  to 
enforce  the  observance  of  a  covenant  in  the 
lease  on  the  part  of  the  lessee  is  a  waiver  of 
the  cause  of  forfeiture  for  assigning  without 
the  lessor's  assent.  Round  Lake  Assoc.  v. 
Kellogg,  (Supm.  Ct.  Gen.  T.)  47  N.  Y.  St.  Rep. 
668 

8.  Bevan  v.  Barnett,  13  Times  L.  Rep.  310; 
Joseph  v.  Penfold,  10  Quebec  Super.  Ct. 
152. 

The  Institution  of  Summary  Proceedings  for  the 

recovery  of  possession  for  nonpayment  of  rent 
is  a  waiver  of  a  prior  cause  of  forfeiture,  to 
enforce  which  an  action  to  recover  possession 
had  been  instituted.  Nagel  v.  League,  70 
Mo.  App.  487. 

9.  Demand  for  Rent.  —  Doe  v  Birch,  1  M.  & 
W.  402;  Croft  v.  Lumley,  6  H.  L.  Cas.  705; 
Clough  v.  London,  etc.,  R.  Co.,  L.  R.  7  Exch. 
26;  Camp  v.  Scott,  47  Conn.  371.  Compare 
Conner  v.  Jones,  28  Cal.  59. 

In  Blyth  v.  Dennet,  13  C.  B.  178,  76  E.  C.  L. 
178,  however,  it  was  held  that  a  demand  of 
rent  accruing  subsequently  to  the  expiration 
of  a  notice  to  quit  was  not  necessarily  a  waiver 
of  the  notice,  but  that  it  was  a  question  of  in- 
tention to  be  left  to  the  jury. 

Demand  by  Unauthorized  Agent  is  no  waiver. 
Doe  v.  Birch,  1  M.  &  W.  402. 

10.  See  the  title  Distress,  vol.  9,  p.  625. 
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feiture,1  and  a  distress  for  rent  is  a  waiver  though  insufficient  goods  are  found 
to  satisfy  for  rent.2  Merely  continuing  in  possession  of  a  chattel  distrained 
before  the  cause  of  forfeiture  is  not  a  waiver;  3  and  under  a  statute  providing 
for  the  recovery  of  possession  if  it  shall  appear  that  no  sufficient  distress  to 
satisfy  rent  in  arrear  was  to  be  found  on  the  demised  premises,  a  distress 
made  after  the  cause  of  forfeiture  solely  for  the  purpose  of  showing  that 
insufficient  property  was  on  the  premises  to  secure  the  rent  in  arrear  consti- 
tutes no  waiver.4 

(io)  Receipt  or  Acceptance  of  Rent  —  (a)  Rent  Accruing  After  Forfeiture  —  aa.  In 
General.  —  The  rule  is  well  settled  that  the  receipt  of  rent  accruing  after  the 
cause  of  forfeiture,  with  knowledge  of  such  cause,  is  a  waiver  of  the  forfeiture,5 


1.  Distress  for  Rent — England.  —  Pennant's 
Case,  3  Coke  t\b;  Doe  v.  Peck,  i  B.  &  Ad. 
428,  20  E.  C.  L.  417;  Doe  v.  Williams,  7  C. 

6  P.  322,  32  E.  C.  L.  525;  Doe  v.  Johnson,  1 
Slark.  411,  2  E.  C.  L.  159;  Zouch  v.  Willingale, 

1  H.  Bl.  311;  Walrond  v.  Hawkins,  L.  R.  10 
C.  P.  352.    See  also  Grimvvood  v.  Moss,  L.  R. 

7  C.  P.  365;  Kirkland  v.  Briancour1.,  6  Times 
L.  Rep.  44r;  Ward  v.  Day,  5  B.  &  S.  359,  117 
E.  C.  L.  359.  Compare  Brewer  v.  Eaton,  3 
Dougl.  230,  26  E.  C.  L.  88. 

Canada.  —  Doe  v.  Bullen,  5  U.  C.  Q.  B.  369. 
United  States.  —  Dermott  v.  Wallach,  1  Wall. 
(U.  S.)  61. 

New  York.  — Chase  v.  Knickerbocker  Phos- 
phate Co.,  32  N.  Y.  App.  Dir.  400;  Wilder  v. 
Ewbank,  21  Wend.  (N.  Y.)  587;  Jackson  v. 
Sheldon,  5  Cow.  (N.  Y.)  448 

Pennsylvania.  —  Long  v.  Wood,  22  Pittsb. 
Leg.  J.  (Pa.)  93.  Compare  Becker  v.  Werner,  9S 
Pa.  St.  555. 

Virginia.  —  McKildoe  v.  Darracott,  13  Gratt. 
(Va.)  278. 

2.  Doe  v.  Bullen,  5  U.  C.  Q.  B.  369;  Camp 
v.  Scott,  47  Conn.  371;  Jackson  v.  Sheldon,  5 
Cow.  (N.  Y.)  448.  Compare  Brewer  v.  Eaton, 
3  Dougl.  230,  26  E.  C.  L.  88. 

3.  Doe  v.  Johnson,  1  Stark.  411,  2  E.  C.  L. 
159- 

4.  Thomas  v.  Lulham,  (1895)  2  Q,  B.  400. 

5.  Receipt  of  Rent  Accruing  After  Cause  of  For- 
feiture —  England.  — Doe  v.  Rees,  4  Bing.  N. 
Cas.  384,  33  E.  C.  L.  3S4;  Strong  v.  Stringer, 
61  L.  T.  N.  S.  470:  Griffin  v.  Tomkins,  42  L. 
T.  N.  S.  359;  Clifford  v.  Reilly,  Ir.  R.  4  C. 
L.  2t8;  Bridges  v.  Longman,  24  Beav.  27; 
Arnsby  v.  Woodward,  6  B.  &  C.  519,  13  E.  C. 
L.  241;  Roe  v.  Harrison,  2  T.  R.  425;  Good- 
right  v.  Davids,  2  Cowp.  803;  Doe  v.  Batten,  r 
Cowp.  243;  Walrond  v.  Hawkins,  L.  R.  10  C. 
P.  342;  Pellatt  v.  Boosey,  8  Jur.  N.  S.  1107; 
Whitchcot  v.  Fox,  Cro.  Jac.  398;  Fryett  v. 
Jeffreys,  1  Esp.  393;  Marsh  v.  Curteys,  Cro. 
Eliz.  528;  Harvey  v.  Oswald,  Cro.  Eliz.  553; 
Pennant's  Case,  3  Coke  64*;  Doe  v.  Pritchard, 
5  B.  &  Ad.  765,  27  E.  C.  L.  179;  Miles  v.  Tobin, 
17  L.  T.  N.  S.  432. 

Canada  — Leighton  v.  Medley,  I  Ont.  207; 
Roe  v.  Southard,  10  U.  C.  C.  P.  488;  Bleecker 
v.  Campbell,  4  U.  C.  L.  J.  136;  Owler  v.  Moreau, 

2  L.  C.  L.  J.  84.    See  also  McDonald  v.  Peck, 
17  U.  C.  Q.  B.  270. 

United  States.  —  Dermott  v.  Wallach,  1  Wall. 
(U.  S.)  61. 

Alabama.  —  Bowling  v.  Crook,  104  Ala.  130; 
Brooks  v.  Rogers,  99  Ala.  433;  Dahm  v. 
Barlow,  93  Ala.  120. 

California.  —  McGlynn  v.  Moore,  25  Cal. 
18  C.  of  L. — 25  385 


384;  Silva  v.  Campbell,  84  Cal.  420;  Randol  v. 
Talum,  98  Cal.  390. 

Illinois.  —  Stromberg  v.  Western  Telephone 
Constr.  Co.,  86  111.  App.  270;  Webster  v. 
Nichols,  104  111.  160.  Compare  Meath  v.  Wat- 
son, 76  111.  App.  516. 

Indiana.  —  Philips  v.  Doe,  3  Ind.  132. 
Massachusetts .  —  O'Keefe   v.    Kennedy,  3 
Cush.  (Mass.)  325. 

Missouri.  —  Trauerman  v.  Lippincott,  39 
Mo.  App.  478;  Horn  v.  Peteler,  16  Mo.  App. 
438;  Crouch  v.  Wabash,  etc.,  R,  Co.,  22  Mo. 
App.  315- 

Nebraska.  —  Slover  v.  Hazelbaker,  42  Neb. 

393- 

NeivYork. —  Smith  v.  St.  Philip's  Church, 
107  N.  Y.  610;  Conger  v.  Duryee,  90  N.  Y.  594; 
Michel  v.  O'Brien,  (Supm.  Ct.  Spec.  T.)  5 
Misc.  (N.  Y.)  408;  Clark  v.  Greenfield,  (C.  PI. 
Gen.  T.)  13  Misc.  (N.  Y.)  124;  Graham  v. 
Baker,  9  N.  Y.  Wkly.  Dig.  82;  Camp  v. 
Pulver,  5  Barb.  (N.  Y.)  91;  Koehler  v.  Brady, 
78  Hun  (N.  Y.)  443;  Chase  v.  Knickerbocker 
Phosphate  Co.,  32  N.  Y.  App.  Div.  400;  Ire- 
land v.  Nichols,  46  N.  Y.  413;  Murray  v.  Har- 
way,  56  N.  Y.  337;  Heeter^.  Eckstein,  (Supm. 
Ct.  Spec.  T.)  50  How.  Pr.  (N.  Y.)  445;  Collins 
v.  Hasbrouck,  56  N.  Y.  157.  15  Am.  Rep.  407; 
Stuyvesant  v.  Davis,  9  Paige  (N.  Y.)  427; 
Clarke  v.  Cummings,  5  Barb.  (N.  Y.)  339;  Jack- 
son v.  Sheldon,  5  Cow.  (N.  Y.)  448;  Bleecker 
v.  Smith,  13  Wend.  (N.  Y.)  530;  Wilder  v. 
Ewbank,  21'Wend.  (N.  Y.)  587. 

North  Carolina. —  Richbuigz/.  Barllev,  Busb. 
L.  (44  N.  Car.)  418. 

Pennsylvania.  —  Boggs  v.  Black,  I  Binn. 
(Pa.)  333;  Newman  v.  Rutter,  8  Watts  (Pa.)  51; 
Hughes  v.  Moody,  10  Pa.  Co.  Cl.  305.  See 
also  Verdolite  Co.  v.  Richards,  7  Northam  Co. 
Rep.  (Pa.)  113. 

Rhode  Island.  —  Smith  v.  Edgewood  Casino 
Club,  19  R.  I.  628. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Settegast,  79 
Tex.  256. 

Virginia.  —  McKildoe  v.  Darracott,  13 
Gratt.  (Va.)  278. 

Washington .  —  Pettvgrove  v.  Rothschild,  2 
Wash.  6. 

West  Virginia.  —  Hukill  v.  Myers,  36  W. 
Va.  639. 

Wisconsin.  — Gomber  v.  Hackett,  6  Wis. 
323,  70  Am.  Dec.  467;  Jolly  v.  Single,  16  Wis. 
280. 

Compare  Chiera  v.  McDonald,  121  Mich.  54. 
Whether  the  Rent  Is  Paid  in  Cash  or  in  Kind,  is 
immaterial.    Jolly  v.  Single,  16  Wis.  280. 

Leases  from  Crown.  —  This  rule  with  regard 
to  waiver  applies  not  only  to  leases  between 
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and  equally  whether  the  forfeiture  is  for  condition  broken  or  under  power  of 
re-entry  for  breach  of  covenant,1  and  also  irrespective  of  the  cause  of  the  for- 
feiture.* When,  however,  the  covenant  or  condition  is  of  a  continuing  nature 
as  distinguished  from  a  single  covenant  or  condition,  the  acceptance  of  rent 
accruing  after  a  breach  will  not  prevent  a  forfeiture  for  a  subsequent  breach.3 

bb.  Intention  of  Lessor.  —  The  acceptance  of  subsequent  rents  will  work  a 
waiver  of  a  prior  cause  of  forfeiture  irrespective  of  the  intention  of  the  lessor 
to  the  contrary  expressed  at  the  time  of  its  receipt.4 

cc.  Ignorance  of  Cause  of  Forfeiture.  —  In  order  that  the  acceptance  of  subse- 
quent rents  shall  constitute  a  waiver  of  a  prior  cause  of  forfeiture,  it  is  neces- 
sary that  the  landlord  had  at  the  time  of  such  receipt  notice  of  the  cause  of 
forfeiture.5 

dd.  By  Whom  Rent  Paid.  —  In  order  that  the  receipt  of  rent  should  constitute 
a  waiver  of  the  cause  of  forfeiture,  it  is  not  necessary  that  it  should  have  been 
paid  directly  by  the  lessee.  It  is  sufficient  if  it  was  paid  and  accepted  in  satis- 
faction of  the  rent.6  So  a  payment  by  an  undertenant  is  sufficient,7  or  if  the 
cause  of  forfeiture  is  for  assigning  without  the  consent  of  the  landlord,  the 
receipt  of  rent  from  the  assignee  will  constitute  a  waiver  of  the  forfeiture.8 


individuals,  but  also  to  leases  from  the  crown. 
Davenport  v.  Reg.,  3  App.  Cas.  115;  Bridges 
v.  Longman,  24  Beav.  27. 

1.  Marsh  v.  Curteys,  Cro.  Eliz.  528. 

2.  Forfeiture  for  Subletting.  —  Walrond  v. 
Hawkins,  L.  R.  10  C.  P.  342;  Owler  v. 
Moreau,  2  L.  C.  L.  J.  84;  Trauerman  v.  Lip- 
pincott,  39  Mo.  App.  478;  Ireland  v.  Nichols, 
2  Sweeny  (N.  Y.)  289,  46  N.  Y.  413;  Collins  v. 
Hasbrouck,  56  N.  Y.  157,  15  Am.  Rep.  407; 
Smith  v.  St.  Philip's  Church,  107  N.  Y. 
610.  Compare  Meath  v.  Watson,  76  111.  App. 
516. 

Forfeiture  for  Assigning,  —  Randol  v.  Tatum, 
98  Cal.  390;  O'Keefe  v.  Kennedy,  3  Cush. 
(Mass.)  325;  Crouch  v.  Wabash,  etc.,  R.  Co., 
22  Mo.  App.  315;  Murray  v.  Harway,  56  N. 
Y.  337;  Koehler  v.  Brady,  22  N.  Y.  App.  Div. 
624. 

In  Clark  v.  Greenfield,  (C.  PI.  Gen.  T.)  13 
Misc.  (N.  Y.)  124,  acceptance  of  rent  after 
knowledge  of  the  assignment  of  the  lease  was 
held  to  be  a  waiver  of  a  forfeiture  for  ihe 
assignment,  though  the  receipt  for  rent  was 
given  in  the  name  of  the  original  tenant. 

The  fact  that  the  rent  was  paid  by  one  not 
the  real  owner  of  the  term,  the  ownership  of 
the  term  being  in  dispute,  is  immaterial. 
Randol  v.  Tatum,  98  Cal.  390. 

Covenant  to  Build.  —  McGlynn  7-.  Moore,  25 
Cal.  384;  Strong  v.  Stringer,  61  L.  T.  N.  S. 
470;  Roe  v.  Southard,  10  U.  C.  C.  P.  488. 

Covenants  Relating  to  Cultivation. —  Daven- 
port v.  Reer.,  3  App.  Cas.  115. 

Making  Alterations.  —  Pettygrove  v.  Roth- 
schild, 2  Wa;h.  6. 

Forfeiture  for  Cutting  Timber.  —  Camp  v. 
Pulver,  5  Barb.  (N.  Y.)  91. 

Nonpayment  of  Taxes.  —  Conger  v.  Duryee,  90 
N.  Y.  594,  reversing  24  Hun  (N.  Y.)  617;  Wat- 
son v.  Fletcher,  49  111.  498. 

Unauthorized  Use  of  Premises.  —  Smith  v.  St. 
Philip's  Church.  107  N.  Y.  610. 

Forfeiture  on  Insolvency  of  Lessee,  —  Doe  v. 
Rees,  4  Bing.  N.  Cas.  384,  33  E.  C.  L.  384. 

Disclaimer  of  Title.  —  Dahm  v.  Barlow,  93 
Ala.  120. 

3.  See  infra,  this  subsection,  Continuing 
Causes  of  Forfeiture. 


4.  Intention  of  Lessor  Immaterial.  —  Daven- 
port v.  Reg.,  3  App.  Cas.  115:  Croft  v.  Lumley, 
5  El.  &  Bl.  648,  85  E.  C.  L.  648,  6  H.  L.  Cas. 
672;  Griffin  v.  Tomkins,  42  L.  T.  N.  S.  359; 
Strong  v.  Stringer,  61  L.  T.  N.  S.  470;  Dahm 
v.  Barlow,  93  Ala.  120;  Gulf,  etc.,  R.  Co.  v. 
Settegast,  79  Tex.  256;  Maidstone  v.  Stevens, 
7  Vt.  487.  Compare  Manice  v.  Millen,  26  Barb. 
(N.  Y.)  41;  Jones  v.  Roberts,  3  Hen.  &  M. 
(Va.)  436;  Pettygrove  v.  Rothschild,  2  Wash.  6. 

5.  Ignorance  of  Cause  of  Forfeiture  —  England. 
—  Roe  v.  Harrison,  2  T.  R.  425. 

United  States.  —  Mulligan  v.  Hollingsworih. 
99  Fed.  Rep.  216. 

California.  —  McGlynn  v.  Moore,  25  Cal. 
384;  Silva  v.  Campbell,  84  Cal.  420. 

Illinois.  —  Kew  v.  Trainor,  50  111.  App.  629. 
Missouri.  —  Walker  v.  Engler,  30  Mo.  130; 
Garnhart  v.  Finney,  40  Mo.  449,  93  Am.  Dec. 
303. 

New  York.  — Clarke  v.  Cummings,  5  Barb. 
(N.  Y.)  339;  Jackson  v.  Schutz,  18  Johns.  (N. 
Y.)  174,  9  Am.  Dec.  195;  Jackson  v.  Brown- 
son,  7  Johns.  (N.  Y.)  227,  5  Am.  Dec.  258; 
People's  Bank  v.  Mitchell,  73  N.  Y.  406; 
Keeler  v.  Davis,  5  Duer  (N.  Y.)  507;  Drum- 
mond  v.  Fishers,  (C.  PI.  Gen.  T.)  43  N.  Y.  St. 
Rep.  135,  45  N.  Y.  St.  Rep.  283. 

Pennsylvania.  —  Carnegie  Natural  Gas  Co. 
v.  Philadelphia  Co.,  158  Pa.  St.  317. 

Virginia.  —  Jones  v.  Roberts,  3  Hen.  &  M. 
(Va.)  436.  . 

Rent  Accepted  in  Ignorance  of  Assignment.  — 
Kew  v.  Trainor,  50  111.  App.  629. 

6.  By  Whom  Paid  Immaterial.  —  Pellatt  v. 
Bobsey,  31  L.  J.  C.  PI.  281;  Randol  v.  Tatum, 
98  Cal.  390. 

7.  Payment  by  Subtenant.  —  Price  v.  Worwood, 
4  H.  &  N.  512;  Collins  v.  Hasbrouck,  56  N.  Y. 
157,  15  Am.  Rep.  407. 

8.  Payment  by  Assignee  of  Term.  —  Whitchcot 
v.  Fox,  Cro.  Jac.  398;  Roe  v.  Harrison,  2  T. 
R.  425;  O'Keefe  v.  Kennedy,  3  Cush.  (Mass.) 
325;  Trauerman  v.  Lippencott,  39  Mo.  App. 
478;  Crouch  v.  Wabash,  etc.,  R.  Co.,  22  Mo. 
App.  315;  Koehler  v.  Brady,  78  Hun  (N.  Y.) 
443;  Heeter  v.  Eckstein  (Supm.  Ct.  Spec.  T.) 
50  How.  Pr.  (N.  Y.)  445;  Gulf,  etc.,  R.  Co.  v. 
Settegast,  79  Tex,  256. 
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ee.  To  Whom  Rent  Paid.  —  The  rent  must  be  paid  to  the  landlord  in  order 
that  it  may  constitute  a  waiver  of  the  forfeiture.  It  need  not,  however,  be 
paid  directly  to  him  ;  a  payment  to  his  authorized  agent  is  sufficient.  And 
though  the  agent  was  not  authorized  in  the  first  instance  to  receive  the  rent, 
full  effect  may  be  given  to  his  receipt  thereof  by  ratification.1 

(b)  Rent  Accrued  Before  Forfeiture  —  cut.  In  General. — As  heretofore  stated  a 
forfeiture  enforced  does  not  release  the  tenant  from  liability  for  rent  thereto- 
fore accrued,2  and  it  is  universally  held  that  the  receipt  of  rent  accrued  before 
the  cause  of  forfeiture  does  not  constitute  a  waiver  of  the  forfeiture.3  Thus, 
when  the  forfeiture  is  for  failure  to  repair  within  a  specified  time  after  notice, 
the  receipt  of  rent  accruing  after  notice  to  repair,  but  before  the  expiration  of 
the  time  in  which  the  repairs  were  to  be  made,  is  not  a  waiver  of  the 
forfeiture.4 

bb.  Forfeiture  for  Nonpayment  of  Rent.  —  It  has  been  held  that  a  forfeiture 
for  nonpayment  of  rent  when  due  is  waived  by  its  subsequent  acceptance.5 
This  rule  is  based  on  the  ground  that  the  acceptance  of  the  rent  in  arrear  is 
an  acceptance  of  a  subsequent  performance,  and  therefore  a  waiver  of  the 
prior  breach.6  The  forfeiture,  however,  is  not  waived  by  receiving  a  part  only 
of  the  rent  in  arrear.7  Irrespective  of  the  question  whether  the  receipt  of  the 
rent  in  arrear  is  a  waiver  of  the  forfeiture  for  nonpayment,  it  would  certainly 
be  good  ground  for  equitable  relief  from  the  forfeiture.8 

(c)  Receipt  of  Rent  After  Institution  of  Ejectment.  —  After  the  landlord  has  begun  an 
action  of  ejectment  to  recover  possession  on  the  ground  of  forfeiture,  the  receipt 
of  rent  accruing  subsequently  to  the  cause  of  forfeiture  does  not  operate  as 
a  waiver,  as  the  bringing  of  the  action  of  ejectment  is  a  final  determination  to 
insist  upon  the  forfeiture  and  puts  an  end  to  the  term.9 


1.  See  generally  the  titles  Agency,  vol.  i, 
pp.  1025,  1 181;  Payment. 

Thus  a  payment  into  the  lessor's  banking 
house  has  been  held  to  be  a  waiver,  when  such 
payment  was  usual,  though  the  lessor  had  in- 
structed the  bank  not  to  receive  it,  no  steps 
having  been  taken  to  inform  the  lessee  or  re- 
turn the  rent.  Pierson  v.  Harvey,  1  Times  L. 
Rep.  430. 

2.  See  supra,  this  title,  Rent  —  Defenses  in 
Actions  for  Rent — Forfeiture  of  Term  Declared 
by  Lessor. 

3.  Rent  Accrued  Before  Cause  of  Forfeiture  — 

England.  —  Toleman  v.  Portbury,  L.  R.  7  Q. 
B.  344;  Cronin  v.  Rogers,  1  Cab.  &  El.  348; 
Hartshorne  v.  Watson,  4  Bing  N.  Cas.  178,  33 
E.  C.  L.  312;  Arnsby  v.  Woodward,  6  B.  &  C. 
519,  13  E.  C.  L.  241;  Green's  Case,  Cro.  Eliz. 
3;  Price  v.  Worwood,  4  H.  &  N.  512. 

California.  — Silva  v.  Campbell,  84  Cal.  420, 
See  also  Jones  v.  Durrer,  96  Cal.  95. 

Illinois.  —  Frazier  v.  Caruthers,  44  111.  App. 
61;  Medinah  Temple  Co.  v.  Currey,  162  111. 
441,  53  Am.  St.  Rep.  320. 

Maryland.  —  Morrison  v.  Smith,  90  Md.  76. 

Massachusetts.  —  Miller  v.  Prescott,  163  Mass. 
12,  47  Am.  St.  Rep.  434. 

Michigan.  —  Pendill  v.  Union  Min.  Co.,  64 
Mich.  172;  Chiera  v.  McDonald,  121  Mich.  54. 

New  Hampshire. — Norris  v.  Morrill,  43  N. 
H.  213.  Compare  Coon  v.  Brickett,  2  N.  H. 
163. 

New  York.  —  Bleecker  v.  Smith,  13  Wend. 
(N.  Y.)  530;  Jackson  v.  Allen,  3  Cow.  (N.  Y.) 
220;  Hunter  v.  Osterhoudt,  n  Barb.  (N.  Y.) 
33;  Manice  v.  Millen,  26  Barb.  (N.  Y.)  42; 
Conger  v.  Duryee,  24  Hun  (N.  Y.)  617,  90  N. 
Y.  594. 


North  Carolina.  —  Richburgz/.  Bartley,  Busb. 
L.  (44  N.  Car.)  418. 

Ohio.  —  Campbell  v.  McElevey,  2  Disney 
(Ohio)  574. 

Washington.  ■ — Carraher  v.  Bell,  7  Wash.  81. 
Application  of  Payment  to  Rents  Accrued  Prior 
to  Cause  of  Forfeiture.  —  Chiera  v.  McDonald, 
121  Mich.  54. 

4.  Cronin  v.  Rogers,  I  Cab.  &  El.  348. 

5.  Forfeiture  for  Nonpayment  of  Rent  —  Subse- 
quent Acceptance —  Indiana. —  Bacon  v.  Western 
Furniture  Co.,  53  Ind.  229. 

Louisiana.  —  Deslonde  v.  O'Hern,  39  La. 
Ann.  14. 

Missouri.  —  Garnhart  v.  Finney,  40  Mo.  449, 
93  Am.  Dec.  303. 

Nebraska.  —  Stover  v.  Hazelbaker,  42  Neb. 
393- 

New  Hampshire.  —  Coon  v.  Brickett,  2  N. 
H.  163. 

See  also  Pellatt  v.  Boosey,  8  Jur.  N.  S.  1107; 
Philips  v.  Doe,  3  Ind.  132;  Lyons  v.  Osborn, 
45  Kan.  650;  Lewis  v.  Ocean  Nav.,  etc.,  Co., 
(Supm.  Ct.  Gen.  T.)  3  N.  Y.  Supp.  911 ; 
Campbell  v.  McElevey,  2  Disney  (Ohio)  574. 

A  Recovery  of  Judgment  for  rent  in  arrear  is 
not  a  waiver  of  a  forfeiture  for  nonpayment. 
Campbell  v.  McElevey,  2  Disney  (Ohio)  574. 

6.  Garnhart  v.  Finney,  40  Mo.  449,  93  Am. 
Dec.  303. 

7.  Pendill  v.  Union  Min.  Co.,  64  Mich.  172. 

8.  Cogley  v.  Browne,  15  Phila.  (Pa.)  162,  38 
Leg.  Int.  (Pa.)  392. 

9.  Receipt  of  Rent  After  Institution  of  Eject- 
ment. —  Doe  v.  Meux,  I  C.  &  P.  346;  jones  v. 
Carter,  15  M.  &  W.  718;  Dendy  v.  Nicholl,  4 
C.  B.  N.  S.  376,  93  E.  C.  L.  376;  Cleve  v. 
Mazzoni,  (Ky.  1898)  45  S.  W.  Rep.  88;  Im- 
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c  Suspension  of  Forfeiture.  —  The  enforcement  of  a  forfeiture  may  be 
suspended,  without  being  entirely  waived,  by  allowing  further  time  for  the 
performance  of  the  covenant  for  breach  of  which  the  forfeiture  is  claimed,1 
but  the  forfeiture  cannot  be  enforced  during  the  time  of  such  extension.2  And 
where  the  lease  provides  for  a  forfeiture  for  nonpayment  of  rent  in  advance, 
the  landlord,  by  accepting  payment  in  advance  of  a  part  of  the  rent,  waives  his 
right  to  enforce  a  forfeiture  during  the  period  covered  by  such  part  payment.3 

d.  Continuing  and  Noncontinuing  Causes  of  Forfeiture  —  (i)  Non- 
continuing  Causes  of  Forfeiture.  —  Where  the  covenant  or  condition  is  single  as 
distinguished  from  continuing,  the  waiver  of  a  forfeiture  for  a  breach  thereof 
dispenses  with  the  condition  or  covenant  altogether,  and  not  merely  with 
respect  to  the  particular  breach  waived,  and  there  can  be  no  subsequent  breach 
which  will  work  a  forfeiture.4  Thus,  if  a  forfeiture  for  assigning  is  waived,  the 
provision  against  further  assignments  is  dispensed  with,  and  a  subsequent 
assignment  by  the  assignee  will  not  work  a  forfeiture.5  The  lessor  may,  how- 
ever, expressly  license  one  assignment  and  retain  his  right  to  enforce  a  for- 
feiture for  a  subsequent  assignment;6  and  in  case  the  permission  to  assign  is 
of  the  lessee's  interest  in  a  part  of  the  premises  only,  a  forfeiture  may  be  sub- 
sequently enforced  in  case  of  the  assignment  of  the  lessee's  interest  in  another 
portion  of  the  premises.7  So  also  a  covenant  by  the  lessee  to  build  within  a 
certain  time  is  not  a  continuing  covenant,  and  a  forfeiture  for  its  breach  is  for- 
ever waived  by  the  acceptance  of  rent  after  the  prescribed  time.8  A  covenant 
against  subletting,  while  not  strictly  a  continuing  covenant,9  may  still  be 
capable  of  several  breaches,  waiver  of  one  of  which  will  not  preclude  a 
forfeiture  for  a  subsequent  breach  ; 10  but  the  continuing  of  the  same  under- 
letting is  not  a  new  cause  of  forfeiture.11 

(2)  Continuing  Causes  of  Forfeiture.  —  Some  covenants  and  conditions  are 
susceptible  of  a  continuing  breach.  In  such  case  a  waiver  of  a  breach  extends 
only  to  past  breaches,  and  will  not  preclude  the  lessor  from  taking  advantage 
of  a  forfeiture  incurred  subsequently  to  such  waiver.12    Thus  a  covenant  to 

porters,  etc.,  Ins.  Co.  v.  Christie,  5  Robt.  (N.  v.  Trainor,  150  111.  150,  affirming  50  111.  Apn. 

Y.)  169.    Compare  Stuyvesant  v.  Davis,  9  Paige  629. 

(N.  Y.)  427.  7.  Baldwin  v.  Wanzer,  22  Ont.  612. 

After  Distress. —  And  the  same  has  been  held  8.  Covenant  to  Build.  —  McGlynn  v.  Moore, 

true  with  regard  to  a  distress  for  rent  after  the  25  Cal.  384.     See  also  Stuyvesant  v.  New 

beginning  of  an  action  of  ejectment.    Grim-  York,  n  Paige  (N.  Y.)  414. 

wood  v.  Moss,  L.  R.  7  C.  P.  360;  McMullen  v.  9.  Subletting.  —  Ireland  v.  Nichols,  46  N.  Y. 

Vannatto,  24  Ont.  625.  413. 

1.  Suspension  of  Enforcement  of  Forfeiture.—  10.  Doe  v.  Bliss,  4  Taunt.  735;  Farr  v.  Ken- 
Doe  v.  Brindley,  1  N.  &  M.  1,  4  B.  &  Ad.  81,  yon,  20  R.  I.  376.  See  also  Wertbeimer  v. 
24  E.  C.  L.  28;  Manice  v.  Millen,  26  Barb.  (N.  Hosmer,  83  Mich.  56;  Fleeter  v.  Eckstein, 
Y.)4i;  Brown  v.  Vandetgrift,  80  Pa.  St.  142.  (Supm.  Ct.  Spec.  T.)  50  How.  Pr.  (N.  Y.)  445. 
See  also  Bullis  v.  Presidio  Min.  Co.,  75  Tex.  11.  Ireland  v.  Nichols,  2  Sweeny  (N.  Y.)  289, 
540.  explaining  Importers,  etc.,  Ins.  Co.  v.  Christie, 

2.  Sauer  v.  Meyer,  87  Cal.  34  (extension  of  5  Robt.  (N.  Y.)  169. 

time  for  payment  of  rent);  Doe  v.  Biindley,  12.  Continuing  Causes  of  Forfeiture  —  England. 

4  B.  &  Ad.  84,  24  E.  C.  L.  28  (extension  of  time  —  Doe  v.  Woodbridge,  9  B.  &  C.  376,  17  E.  C. 
for  making  repairs).  See  also  Mulligan  v.  L.  399,  4  M.  &  R.  303;  Doe  v.  Jones,  5  Exch. 
Hollingsworth,  99  Fed.  Rep.  2r6.  498;  Ainley  v.  Balsden,  14  U.  C.  Q.  B.  535. 

3.  Barber  v.  Stone,  104  Mich.  90.  California.  —  McGlynn  v.   Moore,  25  Cal. 

4.  Noncontinuing  Causes  of  Forfeiture.  —  Dum-  384;  Jones  v.  Durrer,  96  Cal.  95. 

port's  Case,  4  Coke  119.  Michigan.  —  Alexander  v.  Hodges,  41  Mich. 

5.  Forfeiture  by  Assignment.  —  Brummell  v.  691. 

Macpherson,  14  Ves.  Jr.  173;  Lloyd  v.  Crispe,  Minnesota.  —  Gluck  v.  Elkan,  36  Min.  80. 

5  Taunt.  250,  1  E.  C.  L.  95;  Pennock^.  Lvons,  Missouri.  —  Farwell  v.  Easton,  63  Mo.  446. 
118  Mass.  92;  Porter  v.  Merrill,  124  Mass'  534;  Neiu  York.  —  Jackson  v.  Allen,  3  Cow.  (N. 
Heeter  v.  Eckstein,  (Supm.  Ct.  Spec.  T.)  50  Y.)  220. 

How.  Pr  (N.  Y.)445;  Murray  v.  Harway,  56  See  also  Seaver  v.  Coburn,  10  Cush.  (Mass.) 

N.  Y.  337.    See  also  Koehler  v.  Brady,  22  N.  324. 

Y.  ApD.  Div.  624;  Smith  v.  St.  Philip's  Church,  Breaches  of  a  covenant  in  a  farm  lease  to 

107  N*  Y.  610.  keep  the  fences  in  repair,  and  to  keep  a  speci- 

6.  Elyton  v.  Jones,  21  L.  T.  N.  S.  789;  Kevv  fied  number  of  acres  in  meadow  during  the 
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keep  in  repair,1  to  keep  the  premises  insured,*  to  plant  and  keep  replaced 
fruit  trees  upon  the  demised  premises,3  and  to  pay  taxes,4  as  well  as  restric- 
tions upon  the  use  of  the  premises,5  have  been  held  to  be  continuing,  so  that 
a  waiver  of  one  breach  would  not  preclude  a  forfeiture  for  a  subsequent  breach. 

c.  Upon  Whom  Waiver  Binding. —  The  waiver  of  a  forfeiture  is  bind- 
ing not  only  upon  the  lessor,  but  also  upon  his  grantee  of  the  reversion.0 

8.  Relief  from  Forfeiture  —  a.  For  Nonpayment  of  Rent.  —  Courts  of 
equity  treat  provisions  for  the  forfeiture  of  leases  for  nonpayment  of  rent  as 
intended  merely  as  security  for  the  payment  of  the  rent,  and  at  an  early  date 
assumed  jurisdiction  to  relieve  tenants  from  such  a  forfeiture  upon  payment  of 
all  rents  in  arrear  and  the  costs  of  proceeding,  if  any,  instituted  by  the  landlord 
for  the  recovery  of  the  possession.'  And  this  rule  has  been  extended  to  cases  of 
forfeiture  for  nonpayment  of  taxes.8  In  Massachusetts  relief  from  a  forfeiture 
for  nonpayment  of  rent  has  been  granted  by  a  court  of  common  law  in  which 
the  enforcement  of  the  forfeiture  was  sought.9  And  under  the  Ontario  Prac- 
tice Acts  courts  of  law  dispose  of  the  question  of  forfeitures  from  their 
equitable  rather  than  their  legal  aspect.10 

Effect  of  Tender  Before  Proceedings  to  Enforce  Forfeiture.  —  In  a  number  of  cases  a  tender 

premises  in  violation  of  a  prohibition  in  the 
lease.  Mulligan  v.  Hollingsworth,  go,  Fed. 
Rep.  216. 

6.  Watson  v.  Fletcher,  49  111.  498. 

7.  Relief  from  Forfeiture  for  Nonpayment  of 
Rent  —  England.  —  Phillips  v.  Doelittle,  8  Mod. 
345;  Goodright  v.  Norighl,  2  W.  Bl.  746; 
Wadman  v.  Calcraft,  10  Ves.  Jr.  67;  Davis  v. 
West,  12  Ves.  Jr.  475;  Clancy  v.  Roberts,  1  Ir. 
Eq.  21;  Hill  v.  Barclay,  16  Ves.  Jr.  402;  Bowser 
v.  Colby,  1  Hare  109;  Lovat  v.  Ranelagh,  3 
Ves.  &  B.  24;  Berney  v.  Moore,  2  Ridg.  P.  C. 
323- 

United  Slates.  —  Sheets  v.  Selden,  7  Wall. 
(U.  S.)4i6. 

Alabama.  —  Abrams  v.  Waison,  59  Ala. 
524. 

Arkansas.  —  Little  Rock  Granite  Co.  v.  Shall, 
59  Ark.  405. 

Kentucky.  —  Wilson  v.  Jones,  1  Bush  (Ky.) 
173- 

New  York.  — Garner  v.  Hannah,  6  Duer  (N. 
Y.)  262;  Jackson  v.  Brovvnson,  7  Johns.  (N.  Y.) 
235,  5  Am.  Dec.  258;  Baxter  v.  Lansing,  7 
Paige  (N.  Y.)  350. 

Vermont.  —  Hagar  v.  Buck,  44  Vt.  285,  8 
Am.  Rep.  368. 

Virginia.  —  Nelson  v.  Carrington,  4  Munf. 
(Va.)  332,  6  Am.  Dec.  519. 

Wisconsin. — Sunday  Lake  Min.  Co.  v. 
Wakefield,  72  Wis.  204. 

Compare  Carondelet  v.  Wolfert,  39  Mo.  305. 
See  also  the  title  Penalties  and  Forfeit- 
ures. 

Effect  of  Recovery  in  Ejectment.  —  The  fact 
that  the  landlord  has  already  recovered  pos- 
session in  ejectment  will  not  prevent  relief. 
Abrams  v.  Watson,  59  Ala.  524. 

Relief  Granted  for  Forfeiture  of  Lease  of  Land 
Situated  in  Another  State.  —  Sunday  Lake  Min. 
Co.  v.  Wakefield,  72  Wis.  204. 

A  Bill  of  Discovery  will  not  l:e  for  the  purpose 
of  enforcing  a  forfeiture.  Uxbridge  v.  Stave- 
land,  1  Ves.  56. 

8.  Forfeiture  for  Nonpayment  of  Taxes.  —  Buck- 
ley v.  Beigle,  8  Ont.  85;  Giles  v.  Austin,  62  N. 
Y.  486. 

9.  Atkins  v.  Chilson,  ir  Met.  (Mass.)  112. 

10.  Buckley  v.  Beigle,  8  Ont.  85. 
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term,  are  continuing  breaches,  and  the  right 
to  re-enter  for  them  is  not  waived  by  accept- 
ance of  the  rent.  Ainley  v.  Balsden,  14  U. 
C  Q.  B.  535- 

Conditions  in  Lease  of  a  Billiard  Room  Against 
Violating  Ordinances  Relating  to  Business  Held 
Continuing.  —  Alexander  v.  Hodges,  41  Mich. 
691. 

1.  Covenant  to  Keep  in  Repair.  —  Coward  v. 
Gregory,  L.  R.  2  C.  P.  153;  Fryett  v.  Jeffreys, 
1  Esp.  393;  Doe  v.  Durnford,  2  Cromp.  &  J. 
667;  Doe  v.  Jones,  5  Exch.  498;  Penton  v. 
Birnett,  67  L.  J.  Q.  B.  11;  Doe  v.  Bliss,  4 
Taunt.  735;  Block  v.  Ebner,  54  Ind.  544. 

The  lessor  cannot  insist  on  a  forfeiture  for 
nonrepair  as  a  continuing  breach  where  he 
has  both  recovered  rent  and  required  the  mak- 
ing of  the  repairs.  Griffin  v.  Tomkins,  42  L. 
T.  N.  S.  359. 

In  Gluck  v.  Elkan,  36  Minn.  80,  a  covenant 
to  keep  a  stairway  open,  clean,  and  free  from 
rubbish  was  held  to  be  coniinuing. 

When  the  breach  of  the  covenant  to  repair 
is  on  account  of  an  alteration  in  the  premises, 
the  continuance  of  the  alteration  is  not  a  con- 
tinuing breach  of  the  covenant.  Holderness 
v.  Lang,  11  Ont.  1. 

2.  To  Keep  Insured.  —  Doe  v.  Gladwin,  6  Q. 
B.  953,  51  E.  C.  L.  953;  Doe  v.  Peck,  1  B.  & 
Ad.  428,  20  E.  C.  L.  417. 

3.  To  Plant  and  Replace  Trees.  —  Bleecker  v. 
Smith,  13  Wend.  (N.  Y.)  531. 

4.  To  Pay  Taxes.  —  In  Conger  v.  Duryee,  24 
Hun  (N.  Y.)  617,  it  was  held  that  although  a 
lessor's  acceptance  of  rent  is  a  waiver  of  a 
forfeiture  by  the  lessee  in  failing  to  pay  taxes 
as  required  by  the  lease,  yet  continued  neglect 
so  to  pay  by  the  lessee,  within  a  reasonable 
time  after  the  reception  of  rent  by  the  lessor, 
created  a  new  forfeiture,  for  which  the  lessor 
might  enter.  See  also  Douglas  v.  Herms,  53 
Minn.  204. 

5.  Restrictions  upon  Use  of  Premises.  —  Doe  v. 

Woodbridge,  4  M.  &  R.  303;  Doe  v.  Allen,  3 
Taunt.  78;  Farwell  v.  Easton,  63  Mo.  446. 
Compare  Smith  v.  St.  Philip's  Church,  107  N. 
Y.  616. 

And  the  same  is  true  with  regard  to  a  for- 
feiture provided  by  statute  for  a  use  of  the 
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of  the  rent  before  a  forfeiture  is  declared  has  been  held  to  deprive  the  lessor 
of  his  right  to  enforce  the  forfeiture.1 

Payment  of  Rent  in  Arrears,  —  In  order  that  a  court  of  equity  shall  grant  relief 
from  a  forfeiture  for  nonpayment  of  money,  it  is  generally  necessary  that  the 
lessee  tender  or  pay  into  court  the  money  in  arrears  as  a  condition  to  the 
court's  interference.3  Where,  however,  the  amount  in  arrears  required 
the  taking  of  a  complicated  account,  payment  into  court  by  the  lessee  has 
been  dispensed  with,3  and  it  has  also  been  held  that  the  rent  in  arrears  maj 
be  satisfied  so  as  to  entitle  the  tenant  to  relief  by  matters  of  set-off  or  recoup- 
ment which  would  have  been  available  to  the  tenant  in  an  action  at  law  for 
the  recovery  of  the  rent.4 

Relief  Not  Restricted  to  Lessee.  —  Relief  from  a  forfeiture  for  nonpayment  of  rent 
is  not  restricted  to  the  original  lessee,  but  has  been  granted  to  mortgagees  of 
the  leasehold  3  and  to  a  subtenant.0  When  a  forfeiture  is  incurred  for  the  non- 
payment of  the  rent  reserved  on  the  original  lease,  a  subtenant  of  a  part  of  the 
land  who  seeks  relief  from  the  forfeiture  must  pay  the  whole  of  the  rent  in 
arrears  to  be  entitled  to  relief.7 

Relief  Not  Matter  of  Right.  —  A  lessee  is  not  entitled  as  a  matter  of  right  to 
relief  against  a  forfeiture  for  nonpayment  of  rent,  and  the  court  may  refuse 
such  relief  on  collateral  equitable  grounds;8  and  wilfulness  in  the  default  in 
payment  of  rent  may  be  a  circumstance  for  denying  relief.9 

Time  of  Bringing  Suit  for  Relief.  —  The  tenant,  in  order  to  secure  relief,  should 
be  prompt  in  seeking  his  relief.10  A  court  of  equity  will  not,  as  a  rule,  relieve 
from  a  forfeiture  after  the  expiration  of  the  term  by  efflux  of  time.11 

Effect  of  Alienation  by  Landlord.  —  The  landlord's  grantee  of  the  premises  takes 
them  subject  to  all  equities  of  the  lessee  against  the  landlord,  and  relief  from 
the  forfeiture  will  be  granted  even  though  the  landlord,  after  such  forfeiture, 
conveys  the  land.1* 

b.  For  Causes  Other  than  Nonpayment  of  Rent  —  (i)  In  General.  — 
In  case  of  a  forfeiture  for  the  breach  of  covenants  other  than  for  the  payment 
of  money,  equity  will  not,  as  a  rule,  grant  relief ; 13  and  the  refusal  of  relief  is 


1.  Tender  of  Rent.  —  Burns  v.  Richards,  2 
Rev.  Leg.  206;  Gradle  v.  Warner,  140  111.  123; 
Burnes  v.  McCubbin,  3  Kan.  222;  Lewis  v.  St. 
Louis,  69  Mo.  595;  Carondelet  v.  VVolfert,  39 
Mo.  305;  Lewis  v.  Ocean  Nav.,  etc.,  Co., 
(Supm.  Ct.  Gen.  T.)  22  N.  Y.  Si.  Rep.  44; 
Planters  Ins.  Co.  v.  Diggs,  8  Baxt.  (Tenn.) 
563. 

2.  Payment  of  Arrears  of  Rent.  —  O'Mahoney 
v.  Dickson,  2  Sch.  &  Lef.  400;  Sheets  v.  Selden, 
7  Wall.  (U.  S.)  416.  See  also  Bowser  v.  Colby, 
1  Hare  109. 

3.  O'Connor  v.  Spaight,  1  Sch.  &  Lef.  305. 

4.  Abrams?'.  Watson,  59  Ala.  524.  See  also 
O'Connor  v.  Spaight,  r  Sch.  &  Lef.  305;  Beas- 
ley  v.  Darcy,  2  Sch.  &  Lef.  403,  note. 

5.  Relief  Not  Restricted  to  Lessee  —  Mortgagee 
of  Leasehold.  —  Doe  v.  Roe,  3  Taunt.  402;  New- 
bolt  v.  Bingham,  72  L.  T.  N.  S.  852;  Biddulph 
v.  St.  John,  2  Sch.  &  Lef.  521.  See  also  Adams 
v.  St.  Ledger,  1  Ball  &  B.  181. 

6.  Subtenant.  —  Berney  v.  Moore,  2  Ridg.  P. 
C.  323. 

7.  Webber  v.  Smith,  2  Vern.  103. 

8.  Relief  Not  Matter  of  Right.  —  Coventry  v. 
McLean,  21  Ont.  App.  176,  22  Ont.  1.  where 
relief  from  a  forfeiture  was  denied  because  the 
lessee  had  secured  the  lease  by  misrepresenta- 
tions. 

A  court  of  equity,  when  asked  by  a  lessee  to 
grant  relief  to  him,  will  consider  the  conduct 
of  the  lessee  in  dealing  with  the  property. 


whether  that  conduct  does  or  does  not  involve 
a  breach  of  covenant.  Bowser  v.  Colby,  1 
Hare  109. 

9.  Wilfulness  of  Default.  —  Dorringlon  v.  Jack- 
son, 1  Vern.  449. 

Wilful  Default  in  Payment  of  Taxes  —  Relief 
Not  Granted. —  Bacon  v.  Park,  19  Utah  246. 

10.  Laches  in  Seeking  Relief.  —  Ivess  v.  Hunt, 
Flan.  &  Kel.  408. 

Fraud  as  Excuse  for  Delay. —  Blennerhassett 
v.  Day,  2  Ball  &  B.  104. 

See  also  the  title  Laches,  ante,  p.  95. 

11.  Effect  of  Expiration  of  Term. — In  Coventry 
v.  McLean,  21  Ont.  App.  176,  this  rule  was 
applied,  although  through  the  forfeiture  the 
tenant  lost  an  option  to  purchase. 

12.  Relief  Granted  Against  Grantee  of  Lessor. — 
Abrams  v.  Watson,  59  Ala.  524. 

13.  Forfeiture  for  Causes  Other  than  Nonpayment 
of  Rent.  —  Hill  v.  Barclay,  18  Ves.  Jr.  62;  Barn- 
ford  v.  Creasy,  3  Giff.  675,  Bargent  v.  Thom- 
son, 4  Giff.  473;  Barrow  v.  Isaacs,  (1891)  1  Q. 
B.  417;  Wadman  v.  Calcraft,  10  Ves.  Jr.  69; 
Nokes  v.  Gibbon,  3  Drew.  681;  Sheets  v.  Sel- 
den, 7  Wall.  (U.S.)4i6;  Wilmington  Star  Min. 
Co.  v.  Allen,  95  111.  288. 

No  One  to  Perform.  —  The  fact  that  there  is 
no  personal  representative  of  a  deceased  lessee 
on  whom  the  duty  of  performing  the  covenants 
of  the  lease  has  devolved  is  not  ground  for 
relief.  Gregory  v.  Wilson,  9  Hare  683,  16 
Jur.  304,  10  Eng.  L.  &  Eq.  133. 
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irrespective  of  the  wilfulness  of  the  tenant's  default  which  caused  the  for- 
feiture.1 Thus,  relief  will  not  be  granted  from  a  forfeiture  for  subletting  or 
assigning,3  or  for  breach  of  covenants  relating  to  the  cultivation  3  or  other  restric- 
tions upon  the  use  of  the  premises,4  or  for  breach  of  a  covenant  not  to  permit 
a  way  over  the  demised  premises,5  or  from  a  forfeiture  for  failure  to  repair0 
or  make  improvements.7  So  also  relief  from  a  forfeiture  for  breach  of  a  cove- 
nant to  insure  has  been  denied.8 

(2)  Fraud,  Accident,  or  Mistake.  —  Where  the  enforcement  of  the  forfeiture 
would  operate  as  a  fraud,  courts  of  equity  have  granted  relief  though  the  for- 
feiture was  incurred  for  other  reasons  than  the  nonpayment  of  rent.9  Thus, 
relief  has  been  granted  where  the  lessee's  breach  was  caused  by  conduct  of  the 
lessor  which  naturally  induced  him  to  believe  that  a  performance  of  the  condi- 
tions or  covenants  would  not  be  exacted,10  or  where  nonperformance  was 
caused  by  the  act  of  the  landlord.11  And  relief  has  also  been  granted  where 
the  forfeiture  was  incurred  through  accident  or  mistake.12  Where,  however,  a 
forfeiture  was  incurred  because  the  lessee  or  his  solicitor  forgot  that  the  lease 
contained  the  covenant  for  breach  of  which  the  forfeiture  was  incurred,  it  was 
held  that  this  was  not  a  mistake  so  as  to  authorize  a  court  of  equity  to  grant 
relief  from  the  forfeiture.13 

(3)  Statutory  Provisions.  —  In  England  the  legislative  power,  recognizing 
the  frequent  hardships  resulting  from  the  forfeiture  of  leases  for  breach  of 
covenants,  has  passed  statutes  regulating  the  enforcement  of  and  the  redemp- 
tion from  forfeitures  not  only  for  nonpayment  of  rent,  but  in  other  cases  also.14 


1.  Gregory  v.  Wilson,  9  Hare  683,  16  Jur. 
304,  10  Eng.  L.  &  Eq.  133. 

2.  Subletting  and  Assigning.  —  Easton  Tel. 
Co.  v.  Dent,  (1899)  1  Q.  B.  835;  Barrow  v. 
Isaacs,  (1891)  1  Q.  B.  417;  Hill  v.  Barclay,  18 
Ves.  Jr.  56;  Lovat  v.  Raneleigh,  3  Ves.  &  B. 
29;  Sanders  v.  Pope,  12  Ves.  Jr.  291;  Wafer  v. 
Mocato,  9  Mod.  112;  Sheets  v.  Selden,  7  Wall. 
(U.  S.)  416. 

3.  Cultivation.  —  Lovat  v.  Ranelagh,  3  Ves. 
&  B.  29. 

4.  Restrictions  upon  Use  of  Premises.  —  Macher 
v.  Foundling  Hospital,  I  Ves.  &  B.  188;  Wafer 
v.  Mocato,  9  Mod.  112. 

In  Louisiana  the  question  of  the  dissolution 
of  a  lease  in  case  the  lessee  makes  an  un- 
authorized use  of  the  premises  is  left  to  the 
discretion  of  the  court.  New  Orleans,  etc.,  R. 
Co.  v.  Darms,  39  La.  Ann.  766. 

5.  Descarlett  v.  Dennett,  9  Mod.  22. 

6.  Forfeiture  for  Failure  to  Repair.  —  Hill  v. 
Barclay,  18  Ves.  Jr.  56;  Gregory  v.  Wilson,  9 
Hare  683,  10  Eng.  L.  &  Eq.  133;  Bracebridge 
v.  Buckley,  2  Price  200;  Doe  v.  Asby,  10  Ad. 
&  El.  71,  37  E.  C.  L.  47;  Job  v.  Banister,  3 
Jur.  N.  S.  93;  Nokes  v.  Gibbon,  3  Drew.  68r; 
Sheets  v.  Selden,  7  Wall.  (U.  S.)  416. 

In  Sanders  v.  Pope,  12  Ves.  Jr.  282,  relief 
was  granted  from  a  forfeiture  for  breach  of  a 
covenant  to  lay  out  a  certain  sum  in  repairs. 
Compare  also  Hack  v.  Leonard,  9  Mod.  91; 
Webber  v.  Smith,  2  Vern.  103. 

The  Tenant  of  a  Lunatic's  Estate  has  been  re- 
lieved against  an  ejectment  founded  on  a  for- 
feiture by  breach  of  covenant  to  repair.  Exp. 
Vaughan,  T.  &  R.  434. 

7.  Improvements. —  Nokes  v.  Gibbon,  3  Drew. 
681,  3  Jur.  N.  S.  726. 

8.  Covenant  to  Insure.  —  Rolf e  v.  Harris,  2 
Price  206,  note;  Reynolds  v.  Pitt,  rg  Ves.  Jr. 
134;  White  v.  Warner,  2  Meriv.  459;  Green  v. 
Bridges,  4  Sim.  96;  Thompson  v.  Guyon,  5 
Sim.  65;  Sheets  v.  Selden,  7  Wall.  (U.  S.)  416. 
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9.  Fraud.  —  Thropp  v.  Field,  26  N.  J.  Eq.  82. 
In  Hannerty  v.  Standard  Theater  Co.,  109 

Mo.  297,  a  forfeiture  of  a  lease  to  a  corporation 
was  set  aside  at  the  suit  of  a  stockolder. 

10.  Tenant  Misled  by  Conduct  of  Landlord.— 
North  Staffordshire  Steel,  etc.,  Co.  v.  Camoys, 
11  Jur.  N.  S.  555;  Flattery  v.  Anderson,  12  Ir. 
Eq.  218;  Williams  v.  Cocke,  (Miss.  1889)  6 
So.  Rep.  774;  New  York  El.  R.  Co.  v.  Man- 
hattan R.  Co.,  (Supm.  Ct.  Spec.  T.)  63  How. 
Pr.  (N.  Y.)i4;  Horton  v.  New  York  Cent.,  etc., 
R.  Co.,  (Supm.  Ct.  Spec.  T.)  12  Abb.  N.  Cas. 
(N.  Y.)  30;  Cogley  v.  Browne,  15  Phila.  (Pa.) 
162,  38  Leg.  Int.  (Pa.)  392;  Times  Co.  v.  Sie- 
brecht,  15  Phila.  (Pa.)  235.  39  Leg.  Int.  (Pa.)  y8. 

Covenant  to  Insure.  —  This  rule  has  been  ap- 
plied with  regard  to  covenants  to  insure.  Eb- 
erts  v.  Fisher,  54  Mich.  294. 

Covenant  to  Repair.  —  Hughes  v.  Metropolitan 
R.  Co.,  2  App.  Cas.  439;  Bargent  v.  Thomson, 
4  Giff.  473. 

11.  As  where  the  landlord  wilfully  eluded  the 
lessee  to  prevent  his  paying  rent.  Youne:  v. 
Ellis,  91  Va.  297. 

12.  Atkins  v.  Chilson,  11  Mel.  (Mass.)  112, 
Mactier  v.  Osborn,  146  Mass.  399,  4  Am.  St. 
Rep.  323;  Lundin  v.  Schoeffel,  167  Mass.  4O5. 

Meaning  of  Covenant  Doubtful  —  Good  Faith  of 
Tenant  in  Performance  —  Relief  Granted.  —  Mc- 
Laren v.  Kerr,  39  U.  C.  Q.  B.  507. 

13.  Barrow  v.  Isaacs,  (1891)  1  Q.  B.  417. 

14.  English  Statute  for  Relief  of  Tenants— Croft 
v.  London,  etc.,  Banking  Co.,  14  Q.  B.  D.  347; 
Hare  v.  Elms,  (1893)  1  Q.  B.  604;  Howard  v. 
Fanshawe,  (1895)  2  Ch.  581;  Fletchers  Nckes, 
(1897)  1  Ch.  271;  North  London  Land  Co.  v. 
Jacques,  49  L.  T.  N.  S.  659,  overruling  Lock 
v.  Pearce,  (1893)  2  Ch.  271;  Cronin  v.  Rogers, 

1  Cab.  &  El.  348;  Penton  v.  Barnett,  67  L.  J. 
6.  B.  11;  Scott  v.  Brown,  51  L.  T.  N.  S.  746; 
Skinner  Co.  v.  Knight,  (1891)  2  Q.  B  542; 
Nind  v.  Nineteenth  Century  Bldg.  Soc,  (1894) 

2  Q.  B.  226;  Rogers  v.  Rice,  (1892)  2  Ch.  170; 
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And  in  the  United  States  statutes  providing  a  summary  remedy  for  the  recov- 
ery of  possession  of  leased  premises  for  nonpayment  of  rent  also  provide  the 
manner  in  which  the  tenant  may  redeem  from  the  forfeiture.1 

9.  Effect  of  Forfeiture  —  Upon  Liability  of  Tenant.  —  A  forfeiture  terminates  the 
lease  from  the  time  of  the  forfeiture,  and  releases  the  tenant  from  all  liabili- 
ties under  the  lease  which  had  not  accrued  at  the  time  of  the  forfeiture.3 
Thus,  after  the  lessor  has  elected  to  enforce  a  forfeiture  he  cannot  recover 
rents  subsequently  accruing.3 

Upon  Rights  of  Tenant.  —  The  enforcement  of  the  forfeiture  of  course  deprives 
the  user  of  all  rights  dependent  upon  the  continuance  of  the  lease.'* 

Upon  Eights  of  Third  Persons.  —  The  forfeiture  of  a  lease  not  only  terminates 
the  lease  as  regards  the  rights  of  the  tenant,  but  also  puts  an  end  to  all  rights 
of  third  persons  derived  from  the  lessee  and  dependent  upon  the  continuance 
of  the  lessee's  estate,5  such  as  the  rights  of  a  mortgagee  of  the  leasehold,6 
a  mortgagee  of  fixtures,7  sublessees,8  or  purchasers  of  growing  crops.9 

10.  Who  May  Enforce  Forfeiture  —  Lessor.  —  The  lessor  is  originally  the 
person  to  enforce  the  forfeiture,  and  the  power  to  enforce  a  forfeiture 
for  breach  of  condition  or  under  power  of  re-entry  for  breach  of  covenants 
cannot  be  reserved  to  a  stranger.10  The  lessor,  however,  cannot  enforce  a  for- 
feiture after  he  has  conveyed  away  his  reversion,  though  the  cause  of  forfeiture 
occurred  before  the  conveyance.11 

Assignee  of  Reversion.  —  At  common  law  the  general  rule  which  prohibited  the 
assignment  of  choses  in  action  prevented  the  assignment  of  a  power  of  re-entry 
for  breach  of  conditions  or  covenants  on  the  part  of  the  lessee ; 158  but  in  Quebec 
the  assignee  of  the  lessor  has  the  same  right  as  the  lessor  to  demand  a  resiliation 
of  the  lease  for  breach  of  its  provisions  by  the  tenant.13 


Quilter  v.  Mapleson,  9  Q.  B.  D.  672;  Bridge  v. 
Quick,  61  L.  J.  Q.  B.  375 ;  Ruttledge  v.  Whelan, 
10  L.  R.  Ir.  263;  Milchison  v.  Thompson,  1 
Cab.  &  El.  72;  Ex  p.  Gould,  13  Q.  B.  D.  454; 
Creswell  v.  Davidson,  56  L.  T.  N.  S.  811;  Sir 
Roger  Cholmeley's  School  v.  Sewell,  (1893)2 
Q.  B.  254;  Strong  v.  Stringer,  61  L.  T.  N.  S. 
470;  Swain  -,/.  Ayres,  21  Q.  B.  D.  289;  Coats- 
worth  v.  Tohnson,  55  L.  |.  Q.  B.  220;  Burt  v. 
Gray,  60  L.  J.  Q.  B.  664;  Cholmeley  School 
v.  Sewell,  (1894)  2  Q.  B.  906;  Imray  v.  Oak- 
shette,  (1897)  2  Q.  B.  218;  Lock  v.  Pearce, 
(1892)  2  Ch.  328;  Biddulph  v.  St.  John,  2  Sch. 
&  Lef.  521;  Newbolt?-.  Bingham,  72  L.  T.  N. 
S.  852;  Bowsers.  Colby,  1  Hare  109;  Swanton 
v.  Biggs,  Beatty  170;  Vesey  v.  Bodkin,  4  Bligh 
N.  S.  64. 

1.  See  infra,  this  title,  Remedies  of  Land- 
lord for  Recovery  of  Possession  —  Summary  Pro- 
ceedings. 

2.  Hartshorne  v.  Watson,  4  Bing.  N.  Cas. 
178,  33  E.  C.  L.  312. 

3.  Enforcement  of  Forfeiture  Discharges  Subse- 
quent Rents.  —  Matter  of  Croney,  8  Ben.  (U.  S.) 
64;  Ex  p.  Houghion,  1  Lowell  (U.  S.)  554,  12 
Fed.  Cas.  Wo.  6,725;  Bonelti  v.  Treat,  91  Cal. 
223;  Fell  v.  Denlzel,  2  Marv.  (Del.)  137;  Lin- 
den' v.  Hepburn,  (Supm.  Ct.1  5  How.  Pr.  (N. 
Y.)  18S;  Chaude  v.  Shepard,  122  N.  Y.  397; 
Wilson  v.  Goldstein,  152  Pa.  St.  524.  See  also 
supra,  this  title,  Rent  —  Defenses  in  Actions  for 
Rent  —  Forfeiture  of  Term  Declared  by  Lessor. 

4.  Silcock  v.  Farmer,  46  L.  T.  N.  S.  404. 
Crops.  —  Where  a  forfeiture  is  enforced  the 

tenant  loses  all  right  to  growing  crops  Hunter 
v.  Jones,  2  Brews.  (Pa.)  370.  See  also  Burket 
v.  Miller,  (Ind.  App.  1899)  55  N.  E.  Rep.  500. 

5.  Rights  of  Third  Persons  Acquired  from  Ten- 
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ant. —  Williams  v.  Vanderbilt,  145  111.  238,  36 
Am.  St.  Rep.  486. 

6.  Mortgagee  of  Leasehold. —  Abrahams  v. 
Tappe,  60  Md.  317. 

7.  Mortgagee  of  Fixtures. —  Massachusetts 
Nat.  Bank  v.  Shinn,  18  N.  Y.  App.  Div.  276. 

Estoppel  as  Against  Mortgagee  of  Nursery  Stock. 
—  Duff  us  v.  Bangs,  122  N.  Y.  423. 

8.  Sublessees.  —  Great  Western  R.  Co.  v. 
Smith,  2  Ch.  D.  235;  Darlington  v.  Hamilton, 
Kay  550;  Cteswell  v.  Davidson,  56  L.  T.  N.  S. 
S 1 1 ;  Hendrickson  v.  Beeson,  21  Neb.  61. 

Where  a  sublessee  plants  a  crop  after  notice 
of  a  cause  of  forfeiture  and  of  proceedings  by 
the  lessor  to  enforce  the  forfeiture,  the  lessor, 
upon  the  recovery  of  possession,  is  entitled  to 
the  crop.    Samson  v.  Rose,  65  N.  Y.  411. 

9.  Purchasers  of  Growing  Crops.  —  Cheney  v. 
Bonnell,  58  111.  268.  Compare  Collier  7.  Cun- 
ningham, 2  Ind.  App.  260. 

10.  Forfeiture  to  Be  Enforced  by  Landlord.  — 
Doe  -.  Goldsmith,  2  Cromp.  &  J.  674;  Doe  v 
Lawrence,  4  Taunt.  23;  Hyndman  v.  Williams 

8  U.  C.  C.  P.  293;  King's  Chapel  v.  Pelham 

9  Mass.  501;  Jackson  v.  Topping,  I  Wend 
(N.  Y.)  388.  19  Am.  Dec.  515. 

Power  of  Re-entry  Cannot  Be  Reserved  to  Cestui 
Que  Trust.  —  Doe  v.  Goldsmith,  2  Cromp. 
J.  074. 

11.  Fenn  v.  Smarl.  12  East  444:  \an  Rens- 
selaer v.  Hayes,  5  Den  (N.  Y.)  477-  Compare 
Carnegie  Natural  Gas  Co  v.  Philadelphia  Co.. 
158  Pa.  St.  317. 

12.  Assignee  of  Reversion.  —  Sheets  v.  Selden, 
2  Wall.  (U.  S.)  177;  Sexton  v.  Chicago  Storage 
Co.,  129  111.  318,  16  Am.  St.  Rep.  274.  See 
also  Grummett  v.  Gingrass,  77  Mich.  369. 

13.  Esciot  v.  Lavigne,  16  L.  C.  Jur.  98. 
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Statutory  Provisions.  —  The  common-law  rule  was  changed  at  an  early  date  by 
the  statute  32  Hen.  VIII.,  c.  34,  which  has  been  generally  either  adopted  as 
in  force  in  the  United  States,  or  re-enacted.  This  statute  gives  to  the  grantee 
of  the  reversion  the  same  remedies  for  the  enforcement  of  forfeitures  for 
breach  of  covenants  and  conditions  the  burden  of  which  runs  with  the  lease- 
hold, as  the  lessor  had.1  The  assignee  of  the  reversion  cannot,  however,  take 
advantage  of  a  cause  of  forfeiture  which  accrued  prior  to  the  assignment  of 
the  reversion,2  nor  can  he  take  advantage  of  a  forfeiture  for  breach  of  a  cove- 
nant the  benefit  of  which  does  not  run  with  the  reversion,  but  is  purely  col- 
lateral or  personal  to  the  lessor.3 

Grantee  of  Part  of  Reversion.  —  The  grant  of  the  whole  reversionary  interest  in 
a  part  of  the  demised  premises  is  not  a  grant  of  the  reversion  within  the 
meaning  of  statutes  allowing  a  grantee  of  the  reversion  to  enforce  forfeitures,1 
but  a  grantee  of  a  part  of  the  lessor's  reversionary  interest  in  the  whole  of  the 
property  may  take  advantage  of  the  statute.5 

X.  Notice  to  Quit  —  1.  Necessity  for  Notice  to  Terminate  Tenancy  —  Tenancies 
for  Definite  Terms.  — ■  Where  a  lease  is  granted  for  a  definite  term,  the  tenancy 
expires  upon  the  expiration  of  the  time  for  which  it  is  granted,  and  no  notice 
to  quit  is  necessary  to  enable  the  landlord  to  recover  possession  in  ejectment 
or  to  enable  the  tenant  to  quit  without  incurring  liability  for  future  rents.6 
So  also  when  one  goes  into  occupation  under  an  agreement  for  a  lease  for  a 

1.  Statutory  Provisions — England. — Wright 
v.  Burroughes,  3  C.  B.  685,  54  E.  C.  L.  685; 
Bennett  v.  Herring,  3  C.  B.  N.  S.  370,  91  E.  C. 
L.  370;  Scaltock  v.  Harston,  1  C.  P.  D.  106; 
Hilier  v.  Parkinson,  9  L.  J.  Ch.  156. 

United  States.  —  Sheets  v.  Selden,  2  Wall. 
(U.  S.)  177. 

Illinois.  —  Howland  v.  White,  48  111.  App. 
236;  Sexton  v.  Chicago  Storage  Co.,  129  III. 
318,  16  Am.  St.  Rep.  274. 

Indiana.  —  Island  Coal  Co.  v.  Combs,  152 
Ind.  379. 

Maine.  —  Page  v.  Esty,  54  Me.  319. 

Nezu  Jersey. — Farley  v.  Craig,  11  N.  J.  L. 
262;  Roberts  v.  McPherson,  62  N.  J.  L.  165. 

New  York.  —  Van  Rensselaer  v.  Smith,  27 
Barb.  (N.  Y.)  104;  Verplanck  v.  Wright,  23 
Wend.  (N.  Y.)  506;  Clarke  v.  Cummings,  5 
Barb.  (N.  Y.)  339^ 

Forfeiture  for  failure  to  repair  is  enforceable 
by  the  assignee  of  the  reversion.  Bennett  v. 
Herring,  3  C.  B.  N.  S.  370,  91  E.  C.  L.  370. 

The  assignee  of  the  reversion  of  a  lease  may 
maintain  ejectment  for  breach  of  a  covenant 
to  repair,  without  giving  to  the  tenant  notice 
of  the  assignment.  Scaltock  v.  Harston,  1  C. 
P.  D.  106. 

2.  Fenn  v.  Smart,  12  East  444:  Bennett  v. 
Herring,  3  C.  B.  N.  S.  370,  91  E.  C.  L.  370; 
Crane  v.  Batten,  2  W.  R.  550;  Trask  v. 
Wheeler,  7  Allen  (Mass.)  109;  Van  Rensselaer 
v.  Hayes,  5  Den.  (N.  Y.)  477.  See  also  Hunt 
v.  Remnant,  9  Exch.  635;  Watson  v.  Fletcher, 
49  111.  498. 

3.  Mitchell  v.  McCauley,  20  Ont.  App.  272; 
Stevens  v.  Copp,  L.  R.  4  Exch.  20;  Stockbridge 
Iron  Co.  v.  Cone  Iron  Works,  102  Mass.  80. 

4.  Wright  v.  Burroughes,  3  C.  B.  685,  54  E. 
C.  L.  685. 

In  Mitchell  z.  McCauley,  20  Ont.  App.  272, 
it  was  held  that  the  grantee  of  a  part  of  the 
reversion  could  not  enforce  a  forfeiture  for 
the  insolvency  of  the  lessee. 

6.  Wright  v.  Burroughes,  3  C.  B.  685,  54  E. 
C.  L.  685. 


6.  Tenancies  for  Definite  Terms  —  England.  — 
Cobb  v.  Stokes,  8  East  358;  Messengers.  Arm- 
strong, 1  T.  R.  54;  Rights,  Darby,  1  T.  R.  162. 

Canada.  —  Laflamme  v.  Fennell,  11  L.  C.  Jur. 
288. 

California.  —  Hauxhurst  v.  Lobree,  38  Cal. 
563;  Hihn  v.  Mangenberg,  89  Cal.  268;  Mc- 
Kissick  v.  Ashby,  98  Cal.  422;  Canning  v. 
Fibush,  77  Cal.  196;  Moore  v.  Morrow,  28  Cal. 
551;  Stoppelkamp  v.  Mangeot,  42  Cal.  316. 

Illinois.  —  Secor  v.  Pestana,  37  III.  525;  Fort 
t:  McGrach,  7  111.  App.  302;  Walker  v.  Ellis, 
12  111.  470;  Frank  v.  Taubman,  31  111.  App.  592. 

Indiana. —  Pierson  v.  Doe,  2  Ind.  123;  Lay- 
man v.  Throp,  11  Ind.  352;  Myerson  v.  Neff,  5 
Ind.  523;  Alcorn  v.  Morgan,  77  Ind.  184; 
Snideman  v.  Snideman,  118  Ind.  162;  Barrett 
v.  Johnson,  2  Ind.  App.  25;  Mason  v.  Kempf, 

11  Ind.  App.  311;  McClain  r.  Doe,  5  Ind.  237; 
McClure  v.  McClure,  74  ind.  108. 

Iowa.  —  Shuver  v.  Klinkenberg,  67  Iowa  544. 
Kentucky.  —  Hamit  v.  Lawrence,  2  A.  K. 
Marsh.  (Ky.)  366;  Barlow  v.  Bell,  4  Bibb  (Ky.; 
106;  Mendel  v.  Hall,  13  Bush  (Ky.)  234. 

Maine.  —  Preble  v.  Hay,  32  Me.  456;  Lith- 
gow  v.  Moody,  35  Me.  214;  Moshiers.  Reding; 

12  Me.  478;  Stockwell  v.  Marks,  17  Me.  455,  35 
Am.  Dec.  266;  Clapp  v.  Paine,  18  Me.  264. 

Massachusetts.  —  Dorrell  v.  Johnson,  17  Pick. 
(Mass.)  266. 

Michigan.  —  Teft  v.  Hinchman,  76  Mich.  672. 
Minnesota. — Engels  v.  Mitchell,  30  Minn. 
122. 

Missouri. —  Hulett  v.  Nugent,  71  Mo.  131; 
Young  v.  Smith,  28  Mo.  65,  75  Am.  Dec.  109. 

New  Hampshire.  —  McQuesten  v.  Morgan, 
34  N.  H.  400. 

New  Jersey.  —  Williams  v.  Mershon,  57  N. 
J.  L.  242;  Finkelstein  v.  Herson,  55  N.  J.  L. 
217. 

New  York.  — Adams  v.  Cohoes,  53  Hun  (N. 
Y.)  260;  Allen  v.  Jaquish,  21  Wend.  (N.  Y.) 
628;  Jackson  v.  M'Leod,  12  Johns.  (N.  Y.)  182. 

North  Carolina.  —  Stedman  v.   M'Intosh,  4 
Ired.  L.  (26  N.  Car.)  291,  42  Am.  Dec.  122. 
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definite  term,  and  occupies  for  the  whole  of  the  term  for  which  the  lease  was 
to  be  granted,  no  notice  to  quit  is  necessary,1  and  when  the  term  is  subject  to 
a  contingent  limitation  it  expires  on  the  happening  of  the  contingency,  and 
no  notice  to  quit  is  necessary.2 

Tenancies  at  Will,  Periodical  Tenancies,  and  Tenancies  at  Sufferance.  —  The  necessity  for 
notice  to  quit  to  terminate  a  tenancy  at  sufferance,  or  at  will,  or  a  periodical 
tenancy,  has  been  heretofore  discussed.3 

Termination  of  Lease  by  Expiration  of  Lessor's  Estate.  —  Where  a  lease  is  terminated 
by  the  expiration  of  the  lessor's  estate,  as  in  case  of  the  termination  of  a  lease 
by  a  life  tenant  by  his  death,  or  a  lease  by  a  mortgagor  by  entry  or  fore- 
closure of  the  mortgage,  or  when  the  leased  premises  are  sold  under  a  judg- 
ment recovered  prior  to  the  lease,  no  notice  to  the  tenant  to  quit  is  necessary 
before  he  can  be  ejected.4 

Nonexistence  of  Relation  of  Landlord  and  Tenant.  —  And  in  no  case  is  a  notice  to  quit 
necessary  when  the  relation  of  landlord  and  tenant  does  not  exist  between 
the  parties.5  .  . 

2.  By  Whom  Notice  to  Be  Given.  —  The  object  of  the  notice  to  quit  is  to 
notify  the  person  to  whom  it  is  given  that  the  tenancy  is  to  be  terminated, 
and  whether  given  on  the  part  of  the  landlord  or  of  the  tenant  it  must  be 
such  that  the  party  receiving  it  can  safely  act  upon  it  as  a  termination  of  the 
tenancy.'*  .  , 

Agents.  —  While  the  notice  may  be  given  by  the  duly  authorized  agent  ot 
either  the  landlord  or  the  tenant,7  still,  to  render  the  notice  valid  or  binding 


Pennsylvania.  —  Ashhurst  v.  Eastern  Penn- 
sylvania Phonograph  Co.,  166  Pa.  St.  357; 
McCanna  v.  Johnston,  19  Pa.  St.  434;  Bedford 
v.  M'Elherron,  2  S.  &  R.  (Pa.)  49;  Evans  v. 
Hastings,  9  Pa.  St.  273;  MacGregor  v.  Rawle, 
57  Pa.  St.  184;  Greenleaf  v.  Haberacker,  1 
Woodvv.  (Pa.)  436;  Logan  v.  Herron,  8  S.  &  R. 
(Pa.)  459- 

1.  Thus,  a  tenant  holding  under  an  agree- 
ment for  a  lease  for  seven  years,  which  was 
never  executed,  is  not  entitled  to  a  notice  to 
quit  at  the  end  of  the  seven  years.  Doe  v. 
Stratton,  4  Bing.  446,  15  E.  C.  L.  36. 

2.  Lease  Terminating  by  Happening  of  Contin- 
gency. —  Hackett  v.  Marmet  Co.,  (C.  C.  A.)  53 
Fed.  Rep.  268;  Scott  v.  Willis,  122  Ind.  1; 
Russell  v.  McCartney.  21  Mo.  App.  544;  Hor- 
ner v.  Leeds,  25  N.  J.  L.  106;  Hoffman  v.  Van 
Allen,  (C.  PI.  Gen.  T.)  3  Misc.  (N.  Y.) 99;  Mar- 
met  Co.  v.  Archibald,  37  W.  Va.  778.  See  also 
Creech  v.  Crockett,  5  Cush.  (Mass.)  133;  People 
v.  Schackno,  48  Barb.  (N.  Y.)  551. 

3.  See  the  discussion  of  the  particular  species 
of  tenancy  under  the  section  Different  Kinds  of 
Tenancies,  supra. 

\.  Expiration  of  Lessor's  Estate.  —  Doe  v.  Pul- 
led, 3  Scott  271;  Keech  v.  Hall,  1  Dougl.  21; 
Thunder  v.  Belcher,  3  East  449;  Birch  v. 
Wright,  1  T.  R.  378;  Biner  v.  Walters,  20  L. 
T.  N.  S.  326;  Doe  v.  Giles,  2  M.  &  P.  749;  Doe 
v.  Hilder,  2  B.  &  Aid.  782:  Livingston  v.  Tan- 
ner, 14  N.  Y.  64 

5.  Nonexistence  of  Relation  of  Landlord  and  Ten- 
ant —  United  States.  —  Doe  v.  Johnston,  2  Mc- 
Lean (U.  S.)  323. 

California.  —  Kilburn  v.  Ritchie,  2  Cal.  145, 
56  Am.  Dec.  326. 

Indiana.  —  Eberwine  v.  Cook,  74  Ind.  377. 

Kentucky.  —  Lewis  v.  Ringo,  3  A.  K.  Marsh. 
(Ky.)  248;  Petty  v.  Malier,  15  B.  Mon.  (Ky.) 
606;  Barlow  v.  Bell,  4  Bibb  (Ky.)  106;  Shackle- 
ford  v.  Smith,  5  Dana  (Ky.)  237. 
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Massachusetts.  —  Elliott  v.  Stone,  I  Gray 
(Mass.)  571. 

Mississippi.  —  Johns  v.  McDaniel,  60  Miss. 
486. 

New  Jersey.  —  Thackray  v.  Cheeseman,  iS 

N New  York.  —  Jackson  v.  Deyo,  3  Johns.  (N. 
Y.)  422. 

North  Carolina.  —  Emry  v.  Roanoke  Nav., 
etc.,  Co.,  in  N.  Car.  94;  Borden  v.  Bell,  8 
Jones  L.  (53  N.  Car.)  294. 

Oregon.  —  Neppach  v.  Jordan,  15  Oregon  308. 

Vermont.  —  Horan  v.  Thomas,  60  Vt.  325. 
Wisconsin.  —  Eldred  v.  Sherman,  81  Wis.  182. 

Licensee.  —  The  occupant  of  land  merely  un- 
der a  license  is  not  entitled  to  a  notice  to  quit. 
Johns  v.  McDaniel,  60  Miss.  486. 

Lodger. —  A  mere  lodger  is  not  required  to 
give  notice  to  quit.  Messerly  v.  Mercer,  45 
Mo.  App.  327. 

6.  By  Whom  Notice  to  Be  Given. —  Jones  v. 
Phipps,  L.  R.  3  Q-  B.  572. 

7.  Notice  by  Agent.  —  Roe.r.  Pierce,  2  Campb. 
96-  Erne  v.  Armstrong,  Ir.  R.  6  C.  L.  279;  Doe 
v.  Foster,  3  C.  B.  215,  54  E.  C.  L.  215:  Doe  v. 
Read,  12  East  57;  Felton  v.  Millard,  81  Cal. 
540;  Reed  v.  Hawley,  45  HI.  40;  Pickard  v. 
Per'ley,  45  N.  H.  188,  86  Am.  Dec.  153- 

Generaf  Agent.  —  Doe  v.  Mizen,  2  M.  & 
Rob.  56.  , 

A  notice  to  quit  given  by  a  general  agent  in 
his  own  name  is  valid.  A  liter,  if  given  by  an 
agent  holding  a  special  or  limited  authority. 
Jones  v.  Phipps,  L.  R.  3  Q-  B-  5&7-  . 

A  Cestui  Que  Trust  who  has  been  permitted  by 
the  trustee  to  have  the  general  management 
of  the  estate  has  power  to  give  notice  to  quit, 
ones  v.  Phipps,  L.  R.  3  Q-  B.  567. 

But  a  cestui  que  trust  who  has  not  been  held 
out  as  the  agent  of  the  trustees  can  neither  give 
nor  receive  notice.  Easton  v.  Penny,  67  L.  T. 
N.  S.  290. 
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upon  either  party,  the  agent  must  have  had  authority  to  give  the  notice  at  the 
time;  if  he  was  not  so  authorized,  his  principal  cannot  subsequently  ratify  his 
act  so  as  to  validate  the  notice,1  especially  after  the  time  within  which  a  valid 
notice  could  have  been  given  has  elapsed.3  It  seems  that  the  authority  of  the 
agent  by  whom  notice  is  given  in  the  name  of  his  principal  need  not  be  known 
to  the  tenant  at  the  time.3 

Grantee  of  Reversion.  —  When  the  reversion  is  transferred,  the  proper  person 
to  give  the  notice  is  the  grantee,  and  not  the  original  lessor.'4  A  purchaser  of 
the  reversion  cannot  give  the  requisite  notice  before  he  has  received  his  deed.5 
The  grantee  of  the  reversion  may  take  advantage  of  a  notice  to  quit  given  by 
his  grantor  prior  to  the  conveyance  of  the  reversion.6 

By  Joint  Lessors.  —  Where  a  tenancy  from  year  to  year  is  created  by  joint 
lessors,  the  notice  to  quit  may  be  given  by  one  of  them  on  behalf  of  himself 
and  his  cotenants.7 

3.  To  Whom  Notice  to  Be  Given.  — ■  The  notice  to  quit  if  proceeding  from 
the  tenant  is,  of  course,  to  be  given  to  his  landlord,  or  if  proceeding  from  the 
landlord,  to  his  tenant.8  Thus,  when  the  premises  are  sublet,  the  notice  by 
the  landlord  to  quit  should  be  given  to  his  lessee,  and  not  to  the  subtenants.9 
But  in  case  of  an  assignment  by  the  lessee,  the  notice  to  quit  is  properly  given 
to  the  assignee.10  After  a  notice  to  quit  has  been  properly  given  by  the  land- 
lord, it  binds  all  who  come  into  possession  of  the  demised  premises  subse- 
quently under  the  tenant.11 

Notice  to  Colessors.  —  Where  the  lease  is  made  by  several  colessors  the  notice 
to  quit  given  by  the  tenant  must  be  served  on  each  of  the  lessors.12 


1.  Ratification  of  Notice  by  Unauthorized  Agent. 

—  Doe  v.  Gold  win,  2  Q.  B.  143,  42  E.  C.  L. 
610;  Doe  v.  Walters,  10  B.  &  C.  626,  21  E.  C. 
L.  139;  Finch  v.  Moore,  50  Minn.  116. 

2.  Doe  v.  Robinson,  3  Bing.  N.  Cas.  677,  32 
E.  C.  L.  278;  Pickard  v.  Perley,  45  N.  H.  188, 
86  Am.  Dec.  153. 

3.  Notice  of  Authority  of  Agent.  —  Jones  v. 
Phipps,  L.  R.  3  Q.  B.  572;  Felton  v.  Millard, 
81  Cal.  540;  Mizner?;.  Munroe,  10  Gray  (Mass.) 
290. 

4.  Grantee  of  Reversion.  —  Doe  v.  Baker,  8 
Taunt.  241,  4  E.  C.  L.  88;  Swope  v.  Hopkins, 
119  Ind.  125;  Aydlett  v.  Pendleton,  114  N. 
Car.  1. 

The  notice  from  the  grantee  of  the  reversion 
should  properly  state  his  right  as  owner  of  the 
reversion.  Donaldson  v.  Likens,  2  Brews. 
(Pa.)  486.  But  a  notice  to  quit  signed  by  the 
assignee  of  the  reversion  is  good  though  he 
does  not  describe  himself  as  such,  if  the  ten- 
ant has  previous  notice  of  the  assignment. 
Thamm  v.  Hamberg,  2  Brews.  (Pa.)  52S. 

Notice  by  Lessor  After  Grant  of  Reversion.  — 
In  Pennsylvania  it  is  held  that  a  lessor  may, 
after  a  sale  of  the  reversion,  give  the  requisite 
notice  to  quit  for  the  purpose  of  delivering 
possession  to  the  purchaser.  Glenn  v.  Thomp- 
son, 75  Pa.  St.  389.  And  see  Comstock  v. 
Cavanagh,  17  R.  I.  233. 

Notice  by  Receiver  of  Lessor. —  Wilkinson  v. 
Colley,  5  Burr.  2694;  Doe  v.  Read,  12  East  57; 
Fitzgerald  v.  Union  Sav.  Bank,  etc.,  Co.,  10 
Ohio  Cir.  Dec.  49. 

5.  Necessity  for  Actual  Conveyance  of  Reversion. 

—  Reeder  v.  Sayre,  70  N.  Y.  180. 

6.  Grantee  of  Reversion  Taking  Advantage  of 
Prior  Notice  by  His  Grantor.  —  Doe  v.  Hellings, 
6  J  ur.  821;  Doe  v.  For  wood,  3  Q.  B.  627,  43  E.  C. 
L  897;  Burton  v.  Dickenson,  17  L.  T.  N.  S.  24€. 

7.  Joint  Lessors.  —  Doe  v.  Summersett,  1  B. 
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&  Ad.  135,  20  E.  C.  L.  361;  Doe  v.  Hughes,  7 
M.  &  W.  139;  Alford  v.  Vickery,  C.  &  M.  280, 
41  E.  C.  L.  156;  Doe  v.  Hulme,  2  M.  &  R.  433, 
17  E.  C.  L  316;  Jacobs  v.  Seward,  L.  R.  5  H. 
L.  464;  Goodtitle  v.  Woodward,  3  B.  &  Aid. 
689;  Doe  v.  Sybourn,  2  Esp.  677;  Wenger  v. 
Raymond,  104  Pa.  St.  33.  Compare  Right  v. 
Cuthell,  5  East  491. 

Lease  by  Partnership. —  Doe  v.  Hulme,  2  M. 
&  R.  483- 

Joint  Trustees  as  Lessors  —  Notice  from  Three  of 
Four  Held  Sufficient.  —  Alford  v.  Vickery,  C.  & 
M.  280,  41  E.  C.  L.  156.  See  also  Coombes  v. 
Dutton,  5  M.  &  W.  469. 

8.  To  Whom  Notice  to  Be  Given.  —  Doe  v.  Wil- 
liams, 6  B.  &  C.  41,  13  E.  C.  L.  105;  Jackson 
v.  Baker,  10  Johns.  (N.  Y.)  270. 

Agent. — -The  notice  may  be  given  to  the 
authorized  agent  of  the  parties  for  whom  the 
notice  is  intended.  Bay  State  Bank  v.  Kiley, 
14  Gray  (Mass.)  492. 

9.  Subtenant. —  Pleasant  v.  Benson,  14  East 
234;  Waters  v.  Williamson,  59  N.  J.  L.  337; 
Decker  7/.  Sexton,  (Suptn.  Ct.  App.  T.)  19  Misc. 
(N.  Y.)  59;  Waters  v.  Roberts,  89  N.  Car.  145. 
See  also  Roe  v.  Wiggs,  2  B.  &  P.  N.  R.  330. 

10.  Assignee  of  Leasehold. — Waters  v.  Roberts, 
89  N.  Car.  145;  Lloyd  v.  Cozens,  2  Ashm.  (Pa.) 
131. 

Where  A  had  been  tenant  of  certain  prem- 
ises, and  upon  his  leaving  them  B  took  pos- 
session, it  was  held  that,  in  the  absence  of  any 
evidence  to  the  contrary,  it  might  be  presumed 
that  he  came  in  as  assignee  of  A,  although  he 
never  paid  rent,  and  that  notice  to  quit  was 
rightly  given  to  B.  Doe  v.  Williams,  6  B.  & 
C.  41,  13  E.  C.  L.  105. 

11.  Schilling  v.  Holmes,  23  Cal.  227;  Pray  v. 
Wasdell,  146  Mass.  324. 

12.  Colessors.— Bless  v.  Jenkins,  129  Mo.  647; 
Long  v,  Bolen  Coal  Co.,  56  Mo.  App.  605. 
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Notice  to  Colessees.  —  When,  however,  a  lease  is  made  to  several  colessees,  a 
notice  to  quit  given  or  served  upon  one  is  sufficient  to  terminate  the  tenancy 
with  respect  to  all.1 

4.  Form  of  Notice — a.  Necessity  for  Writing.  —  At  common  law  the 
notice  to  quit,  whether  given  by  the  tenant  or  the  landlord,  need  not  be  in 
writing;  a  verbal  notice  is  considered  sufficient,  especially  where  the  lease  is 
verbal.2'  In  some  jurisdictions  the  statutes  expressly  require  that  the  notice 
shall  be  in  writing.3 

b.  Statement  with  Regard  to  Termination  of  Tenancy  —  Notice  from 
Landlord.  —  The  notice,  when  proceeding  from  the  landlord,  should  clearly  and 
positively  direct  the  tenant  to  quit  and  deliver  up  the  possession.'  Thus,  a 
notice  merely  of  an  increase  in  the  rent  is  not  sufficient,5  nor  is  the  notice 
suffijie.lt  if  it  contains  merely  the  option  to  the  tenant  to  quit  or  to  remain  on 
new  terms,  such  as  for  an  increased  rent.6  Hut  a  notice  to  quit  or  the  land- 
lord would  insist  on  the  statutory  penalty  of  double  rent  for  holding  over  was 
held  not  to  give  an  option  to  the  tenant,  but  to  contain  merely  a  warning  with 
regard  to  the  consequences  if  he  should  fail  to  quit,  and  therefore  to  be  suffi- 
cient.7 A  demand  for  possession  is  a  sufficient  notice  to  quit.8  The  notice 
need  not  use  the  exact  statutory  words.  Thus,  a  notice  to  the  tenant  "  to 
leave,"  instead  of  "  to  quit  "  which  was  the  statutory  phrase,  has  been  held 
sufficient.9 

Notice  from  Tenant.  —  If  the  notice  proceeds  from  the  tenant  it  must  positively 
state  that  he  will  quit10  Still,  a  notice  from  the  tenant  that  he  would  "not 
be  able  to  stop  "  unless  the  rent  should  be  reduced  has  been  held  sufficient.11 
And  actual  notice  on  the  part  of  the  landlord  of  the  tenant's  removal  from  the 
premises,  his  claim  that  the  lease  is  terminated,  and  his  refusal  to  pay  rent  on 
that  "round  constitute  sufficient  notice  to  quit  to  terminate  the  tenancy  at  the 


1.  Colessees.  —  Doe  v.  Crick,  5  Esp.  196; 
Grundy  v.  Martin,  143  Mass.  279.  See  also 
Dos  v.  Watkins,  7  East  551;  Tice  v.  Covven- 
boven,  63  N.  J.  L.  24;  Glenn  v.  Thompson,  75 
Pa.  St.  389. 

2.  Notice  in  Writing  Not  Necessary.  —  Doe  v. 
Crick,  5  Esp.  196;  Bird  v.  Defon  vielle,  2  C.  & 
K.  415.  61  E.  C.  L  415;  Roe  v.  Pierce,  2  Campb. 
96;  Timmins  v.  Rowlison,  3  Burr.  1603;  Smith 
v.  Birmingham,  etc.,  Gas  Light  Co.,  1  Ad.  & 
El.  526,  28  E.  C.  L.  140;  Molleur  v.  Favreau,  1 
L.  C.  L.  J.  28;  Eberlein  v.  Abel.  10  111.  App. 
626;  Haley  11.  Hickman.  Liu.  Sel.  Cas.  (Ky.) 
266.  See  also  Marson  v.  Hughes,  17  Quebec 
Super.  Ct.  1;  Thamm  v.  Hamberg,  2  Brews. 
(Pa.)  528;  Wilgus  v.  Whitehead,  89  Pa.  St.  131. 

Signature.  —  And  if  in  writing  the  notice  need 
not  be  signed  by  the  party  giving  it.  Carleton 
v.  Herbert,  14  W.  R.  772. 

In  Delaware  it  has  been  held  that  a  statutoiy 
notice  to  quit  must  be  in  writing,  though  not 
expressly  so  required  by  the  statute.  Graham 
v.  Anderson,  3  Hai  r.  (Del.)  364. 

3.  Statutory  Requirements  for  Written  Notice. 
—  Smith  v.  Smith,  62  Mo.  App.  596;  Langan 
v.  Schlief,  55  Mo.  App.  213;  Mathewson  v. 
Thompson,  12  R.  I.  288. 

Where  the  statute  requires  notice  in  writing, 
reading  a  notice  to  the  person  to  be  notified, 
without  leaving  the  written  notice  with  him 
is  insufficient.  Langan  v.  Schlie  f,  55  Mo.  App. 
213. 

Waiver  of  Necessity  for  Written  Notice.  —  The 

purpose  of  the  enactment  of  the  Missouri  stat- 
ute, providing  for  a  written  notice  toterminate 
a  tenancy  from  month  to  month,  is  very  much 


the  same  as  that  which  led  to  the  enactment  of 
the  statute  of  frauds,  and  the  necessity  for 
such  a  notice  cannot  be  waived  in  advance. 
Smith  v.  Smith,  62  Mo.  App.  596. 

4.  Notice  to  Quit  Must  Be  Absolute.  —  Muskelt 
v.  Hill,  5  Bing.  N.  Cas.  694,  35  E.  C.  L.  272; 
Farrance  v.  Elkington,  2  Campb.  591. 

The  Reasons  for  Terminating  the  Tenancy  need 
not  be  slated.    Granger  v.  Brown,  n  Cush. 
(Mass.)  191;  Russell  v.  Allard,  18  N.  H.  222.  _ 
6.  Notice  of  Increase  in  Rent.  —  Ladds  v.  Elli- 
ot t .  5  Nova  Scotia  703. 

6.  Option  to  Tenant  to  Remain  on  New  Terms. 
—  Matthews  v.  Jackson,  1  Dougl.  175;  CanUler 
v.  Mitchell,  119  Mich.  464;  Ay  res  v.  Draper, 
11  Mo  548. 

In  Byrne  v.  Funk,  13  W.  N.  C.  (Pa.)  503,  a 
notice  to  the  tenant  that  if  he  should  remain 
the  rent  would  be  increased,  and  that  he  had 
the  choice  of  renting  the  premises  or  purchas- 
ing, was  held  insufficient. 

7.  Doe  v.  Jackson,  I  Dougl.  175.  See  also 
Ahearn  v.  Bellman,  4  Ex.  D.  201 ;  Doe  v.  Gold- 
win,  2  Q.  B.  143,  42  E.  C.  L.  610. 

8.  Demand  for  Possession.  —  Doe  v.  Garrison, 
1  Dana  (Ky.)  36;  Aydlett  v.  Pendleton,  114  N. 
Car.  1. 

9.  Statutory  Form  Not  Essential.  —  Douglass 

v.  Anderson,  32  Kan.  350. 

10.  Notice  by  Tenant  Must  Be  Absolute.— Gard- 
ner v.  Ingram,  61  L.  T.  N.  S.  72g. 

In  Hunter?'.  Karcher,  8  S.  Dak.  554,  a  verbal 
notice  from  the  tenant  that  he  "guessed"  he 
would  "have  to  give  up  the  house  "  was  held 
insufficient. 

11.  Bury  v.  Thompson,  (1895)  1  Q.  B.  696. 
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end  of  the  next  period,  if  such  knowledge  was  acquired  by  the  landlord  within 
the  time  during  which  the  tenant  could  have  given  notice  to  terminate  the 
tenancy.1 

c.  Description  of  Person  to  Whom  Notice  Is  Given.  —  Where  the 
notice  is  in  writing  it  need  not  be  expressly  directed  or  addressed  to  the  ten- 
ant,'2 and  in  a  number  of  cases  it  has  been  held  that  a  mistake  in  the  name  of 
the  tenant,  if  he  was  not  misled  thereby,  would  not  invalidate  the  notice.3 

d.  Description  of  Demised  Premises.  —  The  notice  to  quit  should 
properly  describe  the  demised  premises.4  But,  as  in  all  cases  requiting 
notice,  what  is  required  is  substantial  and  not  technical  accuracy,5  and  the 
notice  is  sufficient  if  it  fairly  shows  the  tenant  what  premises  are  demanded.0 
In  a  number  of  cases  mistakes  in  the  description  of  the  premises  which  do  not 
mislead  or  tend  to  mislead  the  party  notified  have  been  held  not  to  invalidate 
the  notice.7  The  notice  should  be,  of  course,  to  quit  the  entire  premises,  and 
a  notice  to  quit  a  part  only  is  bad.s 

e.  Statement  Regarding  Time  of  Quitting.  —  It  is  essential  to  the 
validity  of  the  notice  to  quit  that  it  state  the  time  when  the  possession  of  the 
premises  is  to  be  given  up.!>  It  is  proper  to  notify  the  tenant  to  quit  on 
the  day  when  his  period  expires,  though  he  has  the  right  to  stay  in  posbession 
to  the  last  moment  of  that  day  ;  10  and  a  notice  requiring  that  the  possession 
be  given  up  on  a  day  other  than  that  of  the  expiration  of  a  recurring  peiiod 
of  the  tenancy  is  insufficient.11  An  obvious  mistake,  however,  in  specifying 

Missouri.  —  Pitkin  v.  Lloyd.  47  Mo.  App. 
280;  Wilgus  v.  Lewis,  8  Mo.  App.  336. 

New  Hampshire.  —  Leavitt  v.  Leavitt,  47  N. 
H.  329. 

New  York.  —  Wright  v.  Mosher,  (County 
Ct.)  16  How.  Pr.  (N.  Y.)  454.  Compare  Burns 
v.  Bryant,  31  N.  Y.  453. 

Vermont.  —  Hanchet  v.  Whitney.  1  Vt.  315. 
See  also  Floyd  v.  Floyd,  4  Rich.  L.  (S.  Car.)  23. 

10.  Petsch  v.  Biggs  31  Minn.  392;  Leahy  v. 
Lubman,  67  Mr  ^pp.  iqi;  Combs  v.  Midland 
Transfer  Co..  58  Mo.  App.  112;  Steffens  v. 
Earl,  40  N.  J  L.  12S,  29  Am.  Rep.  214.  Com- 
pare Walker  v.  Sharpe,  14  Allen  (Mass.)  43; 
Russell  v.  McCartney,  21  Mo.  App.  544. 

Thus,  if  March  31  is  the  last  day  of  the  ten- 
ancy it  is  proper  to  notify  the  tenant  to  quit  on 
that  day,  and  not  on  April  1.  Fox  v.  Nathans, 
32  Conn.  348. 

A  notice  from  a  tenant  that  the  premises 
would  be  vacated  "  by  the  first  of  January  " 
was  held  sufficient,  as  it  clearly  meant  that 
they  would  be  vacated  before  that  day.  Wil- 
son v.  Rodeman,  30  S.  Car.  210. 

In  Detroit  Sav.  Bank  v.  Bellamy,  49  Mich. 
317,  the  period  expired  at  midnight  on  April 
30,  and  a  notice  to  quit  on  May  I  was  held 
good. 

11.  Doe  v.  Morphett,  7  Q.  B.  577,  53  E.  C.  L. 
577;  Doe  v.  Lea,  11  East  312:  Mills  v.  Goff,  14 
M.  &  W.  72;  Cadby  v.  Martinez,  11  Ad.  &  El. 
720,  39  E.  C.  L.  211;  Reeder  v.  Bell,  7  Bush 
(Ky.)  255;  Finkelstei.i  v.  Herson,  55  N.  J.  L. 
217;  Waters  v.  Williamson,  59  N.  J.  L.  337. 
Compare  Hogsett  v.  Ellis,  17  Mich.  351;  Jalass 
v.  Young,  40  W.  N.  C.  (Pa  )  40. 

Where  the  notice  by  the  tenant  failed  to  state 
the  time  when  possession  would  be  delivered, 
it  was  held  that  the  error  was  remedied  by  the 
landlord's  pointing  out  the  time  for  quitting. 
General  Assur.  Co.  v.  Worslev,  72  L.  T.  N.  S. 
35S. 

A  notice  to  quit  on  Lady  d.iy.  if  served  in 
time,  is  sufficient  to  terminate  a  holding  from 
Volun  e  XVIII. 


1.  Abandonment  of  Possession.  —  Betz  v.  Max- 
well, 48  Kan.  142;  Adams  v.  Cohoes,  127  N. 
Y.  175;  Fash  v.  Kavanagh,  (C.  PI.  Gen.  T.) 
24  How.  Pr.  (N.  Y.)  347. 

2.  Doe  7J.  Wrightman,  4  Esp.  5. 

3.  Mistake  in  Name  of  Tenant.  —  Doe  v.  Spil- 
ler,  6  Esp.  70;  Cook  v.  Creswell,  44  Md.  581; 
Clark  v.  Keliher,  107  Mass.  406. 

If  a  notice  to  quit  is  directed  to  the  tenant 
by  a  wrong  Christian  name,  and  he  keeps  it 
and  does  not  send  it  back,  he  thereby  waives 
the  misdirection,  and  the  lessor  may  recover 
on  it  if  there  was  no  other  tenant  beating  the 
name.    Doe  v.  Spiller,  6  Esp.  70. 

4.  Description  of  Premises.  —  Donohue  v.  Chi- 
cago Bank  Note  Co.,  37  111.  App.  552;  Grant  v. 
Marshall,  12  Neb.  488". 

5.  Substantial  Accuracy  Sufficient.  —  Dimmeit 
;'.  Appleton,  20  Neb.  208. 

6.  Doe  v.  Archer,  14  East  245  ;  Doe  v.  Church, 
3  Campb.71 ;  Consolidated  Coal  Co.  v.  Schaefer, 
31  111.  App.  364;  Whipple  v.  Shewalter,  91 
Lid.  114;  Epstein  v.  Greer,  78  Ind.  348. 

In  Cummings  v.  Winters,  19  Neb.  719,  a 
notice  describing  the  premises  as  the  "  N.  E. 
\  of  section  28,  T.  7,  R.  7,"  was  held  sufficient. 

7.  Parties  Not  Misled  by  Mistakes  in  Descrip- 
tion. —  Doe  v.  Roe,  4  Esp.  185;  Doe  v.  Wilkin- 
son, 12  Ad.  &  El.  743,  40  E.  C.  L.  179;  King  v. 
Connolly,  44 Cal.  236;  Farnam  v.  Hohman,  90 
111.  312;  Congdon  v.  Brown,  7  R.  I.  19. 

8.  Notice  to  Quit  Part  of  Premises.  —  Prince  v. 
Evans,  29  L.  T.  N.  S.  835;  Doe  v.  Archer,  14 
East  245. 

In  Kuhn  v.  Kuhn,  70  Iowa  682,  a  notice  to 
quit  the  house  was  held  sufficient  as  a  notice 
to  quit  the  land  upon  which  it  was  situated. 

9.  Time  of  Quitting  to  Be  Stated  —  England. 
—  Goode  v.  Howells,  4  M.  &  W.  201. 

Kentucky.  —  Halev  v.  Hickman,  Litt.  Sel. 
Cas.  (Ky.)  268. 

Massac htisetts.  —  Currier  v.  Barker,  2  Gray 
(Mass.)  224;  Stewart  v.  Harding,  2  Gray  (Mass.) 
335;  Sanford  v.  Harvey,  11  Cush.  (Mass.)  93. 
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the  time  of  quitting  will  not  invalidate  the  notice;1  and  a  possible  but  absurd 
construction  which  would  render  the  notice  ineffectual  will  be  discarded  in 
favor  of  one  which  will  render  the  notice  effectual.3 

In  Order  to  Avoid  Any  Question  in  regard  to  the  exact  day  of  the  expiration  of 
the  period,  a  general  statement  of  the  time  is  allowable,  as,  in  case  of  a  yearly 
tenancy,  a  direction  to  quit  at  the  expiration  of  the  year  which  shall  expire 
next  after  the  end  of  six  months  from  the  time  of  the  notice,  or  in  case  of  a 
monthly  tenancy,  at  the  end  of  the  month  which  shall  expire  next  after  the 
end  of  thirty  days  from  the  notice,3  or,  if  the  notice  is  served  within  the 
required  time  before  the  expiration  of  the  current  period,  to  quit  at  the  expira- 
tion of  the  current  period;  1  and  when  the  landlord  was  doubtful  as  to  which 
of  two  days  was  the  terminal  day  of  the  tenancy,  a  notice  in  the  alternative 
to  quit  on  one  or  the  other  of  the  two  days  has  been  held  sufficient.5 

5.  Service  of  Notice  —  a.  In  General.  —  The  service  of  a  notice  to  quit, 
proceeding  from  either  the  landlord  or  the  tenant,  need  not  be  made  by  an 
officer,0  and  could  be  made  on  -Sunday  at  common  law.7 

b.  Notice  by  Landlord.  —  At  common  law  no  particular  manner  of 
service  was  required,  and  many  of  the  statutes  fail  to  provide  therefor.  The 
notice  may  be  served  personally  upon  the  tenant,  whether  off  or  on  the 
demised  premises, s  and  any  mode  of  service  is  sufficient  if  it  is  proved  that 
the  notice  was  actually  received  by  the  tenant ; 9  but  the  date  of  the  notice 
will  be  determined  by  the  time  of  its  receipt  by  the  tenant.10 


Lady  day  either  new  or  old  style.  Denn  v. 
Walker,  Peake  Add.  Cas.  194. 

So  also  a  notice  generally  to  quit  at  Michael- 
mas is  good.  Doe  v.  Vince,  2  Campb.  256; 
Doe  v.  Perrin,  9  C.  &  P.  467,  38  E.  C.  L.  186; 
Doe  v.  Brookes,  2  Campb.  257,  note;  Furley  v. 
Wood,  1  Esp.  198. 

Notice  to  Quit  "  Forthwith  "  Held  Insufficient.  — 
Elliott  v.  Stone,  12  Cush.  (Mass.)  174;  Oaks  v. 
Munroe,  8  Cush.  (Mass.)  282. 

1.  Obvious  Mistake.  —  Doe  v.  Kightley,  7  T. 
R.  60. 

2.  Doe  v.  Culliford,  4  Dovvl.  &  R.  248,  16  E. 
C.  L.  202. 

3.  General  Statement  as  to  lime  of  Quitting  — 

England.  —  Doe  v.  Butler,  2  Esp.  589;  Doe  v. 
Steel,  3  Campb.  117;  Doe  v.  Smith,  5  Ad.  & 
El.  350.  31  E.  C.  L.  353;  Sidebotham  v.  Hol- 
land, (1895)  1  Q.  B.  389;  Ashtovvn  v.  Larke,  Ir. 
R.  6  C.  L.  270;  Doe  v.  Scott,  6  Bing.  362,  19  E. 
C.  L.  104;  Ferguson  v.  Daly,  Ir.  R.  8  C.  L. 
216. 

Canada.  —  Brown  v.  Boole,  I  Nova  Scotia 
137. 

Maryland.  —  Cook  v.  Cresvvell,  44  Md.  581. 

Massachusetts.  —  Prescott  v.  Elm,  7  Cush. 
(Mass.)  346;  Currier  v.  Barker,  2  Gray  (Mass.) 
224;  Sanford  v.  Harvey,  11  Cush.  (Mass.)  93; 
Grangers.  Brown,  11  Cush.  (Mass.)  191. 

Missouri. — Wilgus  v.  Lewis,  8  Mo.  A  pp. 
336;  Gruenewald  v.  Schaales,  17  Mo.  App.  324. 

Pennsylvania.  —  Snyder  v.  Carfrey,  54  Pa. 
St.  90;  Duffy  v.  Ogden,  64  Pa.  St.  240. 

Notices  to  quit  on  the  anniversary  of  the  day 
"  at,"  or  "on,"  or  "  from,"  01  "  on  and  from  " 
which  the  tenancy  commenced  have  been  held 
good.  Sidebotham  v.  Holland,  (1895)  1  Q.  B. 
378. 

In  Doe  v.  Scott,  6  Bing.  362,  19  E.  C.  L.  104, 
a  notice  10  a  weekly  tenant,  whose  tenancy 
commenced  on  a  Wednesday,  to  quit  on  Fri- 
day, "  provide;!  his  tenancy  expired  on  Friday, 
or  otherwise  at  the  end  of  his  tenancy  next 
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after  one  week  from  the  date  of  the  notice," 
was  held  sufficient. 

4.  Doe  v.  Timothy,  2  C.  &  K.  351,  61  E.  C. 
L.  351. 

In  Brown  v.  Boole,  1  Nova  Scotia  137,  a 
notice  by  the  tenant  to  quit  "  in  April  next," 
the  tenancy  actually  terminating  on  the  8th  of 
the  month,  and  served  three  months  before  the 
actual  termination,  was  held  sufficient. 

5.  Doe  v.  Wrightman,  4  Esp.  6. 

6.  Service  Need  Not  Be  by  an  Officer.  —  Farnam 
v  Hohman,  90  111.  312;  Simpson  v.  Masson, 
(C.  PI.  Gen.  T.)  n  Misc.  (N.  Y.)  351. 

7.  Service  on  Sunday.  —  Sangster  v.  Noy,  16 
L.  T.  N.  S.  157.    See  also  the  title  Sunday. 

8.  Personal  Service  on  Tenant.  —  Epstein  v. 
Greer,  78  Ind.  348;  Minard  v.  Burtis,  83  Wis. 
267. 

9.  Service  Sufficient  if  Notice  Actually  Received. 

—  Thus  a  notice  pushed  under  the  door  of  the 
tenant's  house  is  sufficiently  served  if  it  can 
be  proved  that  it  came  to  his  hands  within  the 
required  time  for  giving  notice.  Alford  v. 
Vickery,  C.  &  M.  280,  41  E.  C.  L.  156.  See 
also  Currier  v.  Grebe,  142  Pa.  St.  48. 

Sending  notice  to  the  tenant's  last-known 
place  of  residence  was  held  insufficient  service 
in  Hogg  v.  Brooks,  15  Q.  B.  D.  256. 

Service  by  Mail.  —  Candler  v.  Mitchell,  119 
Mich.  464. 

10.  A  lessor  served  a  notice  to  quit  for  non- 
payment of  rent  by  leaving  the  notice  at  the 
lessee's  house,  off  the  demised  premises,  and 
called  the  attention  of  a  person,  not  an  agent 
of  ihe  lessee  nor  a  member  of  his  family,  to  it. 
This  person  gave  the  notice  to  the  lessee  on 
the  next  day.  It  was  held  that  the  leaving  of 
the  notice  was  not  a  good  service  on  the  lessee, 
and  that  the  fourteen  days  prescribed  by  Pub. 
Stat.  Mass.  (1882),  c.  121,  §  n,  did  not  begin 
to  run  until  the  lessee  received  the  notice. 
Hodgkins  v.  Price,  137  Mass.  13.  See  also 
Hultain  v.  Munigle,  6  Allen  (Mass.)  220. 
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Leaving  Notice  on  Demised  Premises.  —  At  Common  law,  in  case  of  the  absence  of 
the  tenant  from  the  demised  premises  upon  which  he  has  his  usual  place  of 
residence,  the  service  may  be  properly  made  by  leaving  the  notice  at  his  resi- 
dence with  a  member  of  his  family,  the  nature  of  the  notice  being  at  the  time 
explained;  and  the  same  is  true  with  regard  to  statutory  notices  in  the  absence 
of  any  statutory  requirement  as  to  the  mode  or  manner  of  service.1 

Leaving  Notice  Off  Demised  Premises  at  Tenant's  Residence  or  Place  of  Business.  —  Leaving 
the  notice  at  the  tenant's  place  of  business  or  residence  off  the  demised 
premises  does  not  seem  to  be  a  sufficient  service  in  the  absence  of  proof  that 
the  notice  actually  came  to  the  tenant's  hands.3 

Corporation  as  Tenant.  —  Where  the  tenant  is  a  corporation  the  notice  is  to  be 
served  upon  its  officers.3 

By  copy.  —  In  Rhode  Lsland  it  has  been  held  that  the  statutory  notice  in 
writing  must  be  an  original,  and  not  a  copy.4 

c.  Notice  by  Tenant.  —  Where  the  notice  is  given  by  the  tenant,  the 
service  may,  in  the  absence  of  statutory  requirements,  be  made  in  any  mode 
which  will  bring  the  notice  actually  to  the  knowledge  of  the  landlord,5  and  in 
a  number  of  cases  service  of  notice  on  the  landlord  by  mailing  has  been  sus- 
tained;6 but  in  such  a  case  the  notice  dates  only  from  the  time  when  it  was 
received  by  the  landlord.7 

d.  Proof  of  Service.  —  Proof  of  the  service  of  the  notice  may  be  shown 


1.  Leaving  Notice  on  Demised  Premises  —  Eng- 
land. —  Pulteney  v.  Shellon,  5  Ves.  Jr.  147; 
Roe  v.  Street,  2  Ad.  &  El  329,  29  E.  C.  L.  108; 
Smith  v.  Clark,  9  Dowl.  202;  Jones  v.  Marsh, 
4  T.  R.  464;  Doe  v.  Lucas,  5  Esp.  153;  Doe  v. 
Dunbar,  M.  &  M.  10,  22  E.  C.  L.  233;  Tanham 
v.  Nicholson,  L.  R.  5  H.  L.  561;  Liddy  v.  Ken- 
nedy, L.  R.  5  H.  L.  134. 

Delaware.  —  Doe  v.  Gray,  2  Houst.  (Del.) 

135- 

Illinois.  —  Bell  v.  Bruhn,  30  111.  App.  300. 

Indiana.  —  Epstein  v.  Greer,  78  Ind.  348. 

Maryland.  —  Cook  v.  Creswell,  44  Md.  581. 

Massachusetts.  —  Clark  v.  Keliher,  107  Mass. 
406;  Blish  v.  Harlow,  15  Gray  (Mass.)  316; 
Walker  v.  Sharpe,  103  Mass.  154;  Steese  v. 
Johnson,  168  Mass.  17. 

Missouri.  —  Beiler  v.  Devoll,  40  Mo.  App.  251. 

When  the  notice  is  left  with  the  servant  of 
the  tenant  it  must  be  as  a  service  upon  the  ten- 
ant. Doe  v.  Mitchell,  1  Jur.  795.  And  its 
nature  must  be  explained  to  him,  if  it  is  not 
actually  shown  that  il  came  to  the  tenant's 
hands.  Doe  v.  Lucas,  5  Esp.  153.  Compare 
Doe  v.  Dunbar,  M.  &  M.  10,  22  E.  C.  L.  233. 

In  Missouri  it  has  been  held  that  leaving  a 
notice  to  quit,  to  terminale  a  monthly  tenancy, 
with  the  clerk  of  the  tenant,  during  the  latter's 
temporary  absence,  will  not  suffice  unless  it 
appears  that  the  notice  actually  reached  the 
tenant,  as  there  should  be  a  personal  service 
in  all  cases  when  it  can  be  conveniently  made. 
Van  Studdiford  v.  Kohn,  46  Mo.  App.  436. 

In  Illinois,  in  case  no  one  is  in  possession  of 
the  demised  premises,  the  notice  can  be  served 
by  posting  it  on  a  conspicuous  part  of  the 
premises.  Consolidated  Coal  Co.  v.  Schaefer, 
135  111.  210,  affirming  31  111.  App.  364. 

2.  Service  by  Leaving  Off  Premises  at  Tenant's 
Residence.  —  Jones  v.  Marsh,  4  T.  R.  464; 
Hodgkins  v.  Price,  137  Mass.  13;  Banks  v. 
Carter,  7  Daly  (N.  Y.)  417. 

A  notice  to  terminate  a  tenancy  is  insufficient 
when  left  with  a  servant  at  a  boarding  house 
at  which  the  tenant  no  longer  lives,  although 
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his  wife  remains  there,  when  it  appears  that 
by  the  exercise  of  diligence  the  tenant  could 
have  been  found.  De  Giverville  v.  Stolle,  9 
Mo.  App.  185. 

3.  Service  upon  Officers  of  Corporation.  —  Doe 
v.  Woodman,  8  East  228. 

4.  Mathewson  v.  Thompson,  12  R.  I.  288. 
Compare  Langan  v.  Schlief,  55  Mo.  App.  213. 

6.  A  tenant  at  will  sent  to  his  landlord's 
office  a  notice  to  determine  the  tenancy.  The 
office  door  was  closed,  and  had  on  it  a  placard 
requesting  that  letters  be  put  in  a  box  near  by. 
The  notice  was  put  in  the  box,  and  the  land- 
lord found  it  there  on  the  next  day.  It  was 
held  that  it  took  effect  only  from  the  time 
when  the  landlord  received  it.  May  Rice, 
108  Mass.  150,  11  Am.  Rep.  328. 

6.  Service  by  Mailing  to  Landlord.  —  Bless  v. 
Jenkins,  129  Mo.  647;  Binswagner  v.  Deardon, 
9  Pa.  Co.  Ct.  653. 

Notice  to  quit  served  on  the  lessor  by  the 
lessee  by  mailing  a  stamped  letter  to  the 
former  is  sufficient;  but  where  there  is  no  evi- 
dence that  the  letter  so  mailed  was  stamped,  it 
will  not  constitute/rzwa  facie  evidence  of  serv- 
ice of  notice.    Bless  v.  Jenkins,  129  Mo.  647. 

7.  Notice  Dates  from  Time  It  Is  Received.  — 
Reg.  v.  Slawstone,  18  Q.  B.  388,  83  E.  C.  L. 
388;  Reg.  v.  Richmond,  El.  Bl.  &  El.  253,  96 
E.  C.  L.  253;  Roberts  v.  Grubb,  5  Houst. 
(Del.)  4.61.  In  the  case  last  cited  the  notice 
was  mailed  on  December  24,  but,  owing  to  the 
fact  that  the  next  day  was  Christmas,  was  not 
delivered  until  Decembei  26.  It  was  held  that 
the  notice  dated  from  the  26th. 

If  the  notice  is  sent  by  mail,  proof  that  it 
reached  the  office  of  the  landlord  at  any  time 
during  the  last  day  on  which  service  could  be 
made,  though  after  office  hours,  is  sufficient. 
Papillon  v.  Brunton,  5  H.  &  N.  518. 

If  the  notice  was  mailed  in  a  stamped  en- 
velope it  will  be  presumed  that  it  reached  the 
landlord  in  the  due  course  of  the  mail.  Gres- 
ham  House  Estate  Co.  v.  Rosea  Gold  Min.  Co., 
(1870)  W.  N.  119. 
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bv  uarol  «  by  the  evidence  of  any  one  having  knowledge  of  the  fact,2  and  may 
be  inferred  from  admissions  of  the  tenant.*  Where  the  service  is  made  by  an 
officer  his  return  is  prima  facie  evidence  of  the  facts  stated  therein,*  and  the 
person  serving  the  notice  may,  though  a  private  person,  indorse  his  return  on 
The  notice  without  affidavit,  if  he  afterwards  testifies  in  the  case  that  he  made 
the  service  as  stated  in  the  return  ;  5  and  it  has  even  been  held  that  the  indorse- 
merit  of  service  by  an  individual  was  itself  admissible  to  prove  service,  the 
person  making  the  indorsement  being  dead.4- 

Contents  of  Notice.  -  Proof  of  the  contents  of  the  notice  to  quit  may  be 
proved  by  a  duplicate  or  examined  copy  without  the  previous  giving  of  notice 
to  produce  the  original.7 

6  Computing  Time  of  Notice.  —  In  computing  the  length  of  time  during 
which  notice  has  been  given,  the  general  rule  with  regard  to  the  service  of  all 
notices  or  papers  prevails.8 

7  WaivA*  — *  Of  Necessity  for  Notice.  —  The  common-law  or  statu- 
tory'requirement  of  a  notice  to  quit,  to  terminate  periodical  tenancies  or 
tenancies  at  will,  may  be  waived  by  the  consent  of  the  parties.  Thus  if  the 
lessee  abandons  the  premises  and  the  abandonment  is  acquiesced  in  by  the 
landlord,  this  operates  as  a  waiver  of  the  necessity  of  notict  to  quit  from 
the  lessee  10  A  waiver  of  the  necessity  for  the  common-law  or  statutory 
notice  to  quit  is  often  contained  in  the  lease,  and  is  effective  11  A  waiver  will 
not  howeve.%  be  implied  from  doubtful  provisions  in  the  lease.  After ^a 
tenancy  has  been  terminated  by  a  surrender,  neither  party  c  .n  assert  the 
failure  to  give  the  required  notice.13  . 

b  Of  Defects  in  Notice.  —  Where  the  party  notified  is  aware  that  the 
notice  is  intended  to  terminate  the  tenancy,  his  failure  to  object  to  the  form 
of  the  notice  will  constitute  a  waiver  of  informal  defects  therein.  I  nus, 
acquiescence  in  the  form  of  the  notice  may  constitute  a  waiver  of  a  defect  in 
stating  the  time  of  quitting;  15  but  when  the  notice  was  not  given  in  time,  the 

1  Chung  Yow  v.  HopChong,  n  Oregon  220.         New  Yort  (Supm.  Ct. 

2  Weeks  v  Sly  61  N.  H.  89.  Gen.  T.)  3  N  Y.  St.  Rep.  4*4- 

I  Doe  V.  Half    M.  &  C.  795.  44  E.  C.  L.  North   Carolina.  _  Torrans  *  Stnckhn.  7 

■  Jones  L.  (52  N.  Car.)  50. 

4  4.  Moller  v.  Barrett,  49  "1.  APP.  519.  "  ^^^■-^^^•gT^",^ 

5.  Smith  v.  Ponath,  17  Mo.  APP.  262.  St  472;  Wilgus  v  Whitehead ,  89  Pa.  bt.  1,1. 

6.  Doe  v.  Turford,  3  B.  &  Ad.  890,  23  E.  Mill  Creek  Coal  Co.  »-  Andrukus  12  Pa  Co. 
C   L  212     Compare  Stapyltonz/.  Clough,2  El.  Ct.  314;  Kaier  v.  Leahy,  15  Pa.  Co.  Ct.  243. 
*k<       '  nc  P  C   I    o~*  10.  Vegely  v.  Robinson,  20  Mo.  App.  199. 

&  7  Doe3,.75Some-rton,97Q.  B.  58,  53  E.  C  L.  11.  Waiver  1^^^^^  eSS? 

<h     Falkner  v    Beers   2  Dougl.  (Mich.)  1X7;  v.  Bartlett,  2  Mackey  (D.  C.)  450,  tictiartv. 

EisenhtrtTsiaymaker,  r4  S.  I  R.  (Pa.)  I53.  Bargas.  I2B.  Men.  ^f^^l^tl 

8.  Computing  Time  with  Respect  to  Notice.  -  126  Mass.  143  \?v.e'™hn£  "Jj" !TAnen 

See  Walker  v.  Sharpe,  14  Allen  (Mass.)  43:  traiy  in  Batchdder  w.  Batchelder  Allen 

l!hnson  v   Douglass,  73  Mo.  168;   Leahy  v.  (Mass.  105  ;  Wilke*  Carr.pbeH  5  Pa.  Super, 

tubman,  67  Mo  App.  191 ;  Corby  v.  Brill  Book,  Ct.  618.    Compare  Coom  e,  „.  Hefner.  86  Ind. 

q  wntirp  to  Quit  Mav  Be  Waived —  England.  v.  Kennedy,  49  M.  J-  i~  519-                „  , 

-ShSST- n!™?!  Esp.  266;  Sparrow  14.  Waiver  of  Defects  in   Notice.  -  General 

V         ir  Assur    Co    z'    Worsley,  64  L.  J.  y.  n.  25_>, 

Ka^-ikSv.  Maxwell,  48  Kan.  142.  Boynton     Bod  well,  ii3Mass  53i;  WHcher  r. 

-  Farson  ,  Gooda.e.  8  A.len  Cornell,  ^^^^^^ 

(MS£».  -  Moody     Seaman,  46  Mich.  74:  9?  Hun '(N.  Y.)  510    Ludington  ,?  Gaxlock, 

40  "  283:    ^  ^i^ft^-SSfit  Snyder, 

^,^,-Engels       Mitchell,  30  Minn.  '^Pa^t.^  Regard  t0  Time  of  Quitting._Doe 

"Ita-*  -  Vegely  «,  Robinson,  20  Mo.  APP.  *.  WoombweU.  2  Camob £3^^  w  ,  ^ 
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failure  to  object  thereto  will  not  preclude  an  attack  upon  the  notice  upon  that 
ground.1 

c.  Of  Tenant's  Right  to  Notice  by  Disclaimer  of  Tenancy.  —  As 
heretofore  stated,  a  tenant  impugning  his  landlord's  title  and  claiming  to  hold 
adversely  to  him  forfeits  his  term,3  and  it  has  been  often  and  unanimously  held 
that  a  tenant  at  will,  or  from  year  to  year,  or  other  period,  denying  the  title 
of  the  landlord,  and  disclaiming  his  tenancy,  waives  or  forfeits  his  statutory 
or  common-law  right  to  notice  to  quit.3  A  mere  claim  by  the  tenant  to  hold 
the  possession  on  a  ground  not  inconsistent  with  the  tenancy  is  not  a  dis- 
claimer so  as  to  dispense  with  the  necessity  for  notice  to  quit.4 

d.  Of  Effect  of  Notice  to  Terminate  Tenancy.  —  The  effect  and 


tice  to  quit,  which  is  irregular  in  respecl  to  ihe 
time  named  for  the  expiraiion  of  the  tenancy, 
on  other  grounds,  he  will  bs  deemed  lo  have 
waived  the  irregularity  in  the  notice.  Drey  v. 
Doyle,  99  Mo.  459,  28  Mo.  App.  249. 

Where  the  notice  to  quit  is  served  personally 
on  the  tenant  in  possession,  his  failure  to  ob- 
ject to  it  is  prima  facie  evidence,  to  be  left  to 
the  jury,  that  the  tenancy  commenced  at  the 
season  of  the  year  when  the  notice  to  quit  ex- 
pires. Doe  v.  Forster,  i3East  405;  Thomasjv. 
Thomas,  2  Campb.  647. 

Where  a  tenant,  on  being  applied  to  respect- 
ing the  beginning  of  his  tenancy,  informs  the 
party  that  it  begins  on  a  certain  day,  and 
notice  to  quit  on  that  day  is  given  at  a  subse- 
quent time,  he  will  be  bound  by  the  informa- 
tion he  so  gave,  and  will  not  be  permitted  to 
show  that  in  fact  it  began  at  a  different  time. 
Doe  v.  Lambly,  2  Esp.  635. 

1.  Notice  Not  Given  in  Time.  —  Bessell  v. 
Landsberg,  7  Q.  B.  638,  53  E.  C.  L.638;  John- 
stone v.  Huddlesione,  7  Dowl.  &  R.  411;  Oak- 
apple  v.  Copous,  4  T.  R.  361.  Compare  Shirley 
v.  Newman,  r  Esp.  266. 

An  objection  that  a  notice  to  quit  is  served 
too  late  is  not  waived  by  not  being  stated  until 
the  trial.  Bay  State  Bank  v.  Kiley,  14  Gray 
(Mass.)  492. 

2.  See  supra,  this  title,  Forfeiture  —  By  Dis- 
claimer of  Landlord' s  Title. 

3.  Disclaimer  of  Landlord's  Title  Waives  Notice 
to  Quit  —  England.  —  Doe  v.  Cooper,  1  M.  &  G. 
139,  39  E.  C.  L.  383;  Jones  v.  Mills,  10  C.  B. 
N.  S.  788,  796,  ioo  E.  C.  L.  7S8,  796;  Doe  v. 
Cawdor,  1  C.  M.  &  R.  398;  Hunt  v.  Allgood, 
10  C.  B.  N.  S.  253,  100  E.  C.  L.  253;  Vivian  v. 
Moat,  16  Ch.  D.  730;  Throgmorton  v.  Whelp- 
dale,  Buller  N.  P.  96^;  Doe  v.  Whittick,  Gow 
195;  Doe  v.  Pasquali,  Peake  N.  P.  (ed.  1795) 
197;  Doe  v.  Frowd,  4  Bing.  557,  15  E.  C.  L.  70- 
Doe  v.  Grubb,  10  B.  &  C.  816,  21  E.  C.  L.  174! 
Doe  v.  Price,  9  Bing.  356,  23  E.  C.  L.  305;  Doe 
v.  Pittman,  2  N.  &  M.  673,  2S  E.  C.  L.  375; 
Doe  v.  Rollings,  4  C.  B.  18S,  56  E.  C.  L.  18S; 
Doe  v,  Evans,  9  M.  &  W.  48;  Doe  v.  Gower, 
17  Q.  B.  589,  79  E.  C.  L.  589;  Doe  v.  Long,  9 
C.  &  P.  773,  38  E.  C.  L.  331;  Doe  v.  Williams, 
2  Cowp.  622;  Doe  v.  Creed,  2  M.  &  P.  64S, 
5  Bing.  327,  15  E.  C.  L.  459:  Doe  v.  Thompson, 
1  N.  &  P.  215;  Doe  v.  Clarke,  Peake  Add. 
Cas.  239. 

Canada.  —  Gilmour  v.  Magee,  iS  Can.  Sup. 
Ct.  579,  17  Ont.  625;  Doe  v.  Stewart,  1  U.  C. 
Q.  B.  512;  Doe  v.  Hessell,  2  U.  C.  O.  B.  194. 

United  States.  —  Willison  v.  Watkins,  3  Pet. 
(U.  S.)  43;  Woodward  v.  Brown,  13  Pet.  (U. 
S.)  1. 
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California.  —  Von  Glahn  v.  Brennan,  81  Cal. 
261;  Bolton  v.  Landers,  27  Cal.  104;  Smith  v. 
Ogg  Shaw,  16  Cal.  88;  Simpson  v.  Applegale, 
75  Cal.  342. 

Colorado.  —  Salomon  v.  O'Donnell,  5  Colo. 
App.  35. 

Illinois.  —  Herrell  v.  Sizeland,  Si  111.  457; 
Wood  Morton,  11  111.  547;  Brown  v.  Keller, 
32  111.  151,  83  Am.  Dec.  258;  Shepardson  v. 
McDole,  49  111.  App.  350. 

Indiana.  —  Sims  v.  Cooper,  106  Ind.  87. 

Kansas.  —  Douglass  v.  Anderson,  32  Kan. 

Kentucky.  -  Williams  v.  Hensley,  1  A.  K. 
Marsh.  (Ky.)  181;  Bates  v.  Austin,  2  A.  K. 
Marsh.  (Ky.)  270,  12  Am.  Dec.  395;  Doe  v. 
Garrison,  I  Dana  (Ky.)  36;  Shackleford  v. 
Smith,  5  Dana  (Ky.)  237;  Hargi=  v.  Price, 
4  Dana  (Ky.)  79;  Ogden  v.  Walker,  6  Dana 
[Ky.)  426;  Meraman  v.  Caldwell,  8  B.  Mon. 
(Ky.)  34,  46  Am.  Dec.  537;  Fogle  v.  Chaney, 
12  B.  Mon.  (Ky.)  140;  Goodlet  v.  Cleaveland, 
r'2  B.  Mon.  (Ky.)  432;  Petty  v.  Malier,  15  B. 
Mon.  (Ky.)  606;  Isaacs  v.  Gearheait,  12  B. 
Mon.  (Ky.)  231.  Compare  Reeder  v.  Bell,  7 
Bush  (Ky.)  256. 

Maine.  —  Bodwell  Granite  Co.  v.  Lane,  83 
Me.  168;  Currier  v.  Earl,  13  Me.  216. 

Massachusetts.  ■ —  Appleton  v.  Ames,  150 
Mass.  34. 

Michigan.  —  Kunzie  v.  Wixom,  39  Mich.  384; 
Wolf  v.  Holton,  92  Mich.  136;  Steinhauser  v. 
Kuhn,  50  Mich.  367. 

Missouri .  —  Lyon  v.  La  Master,  103  Mo.  612; 
Ramsey  v.  Henderson,  91  Mo.  560;  Young  v. 
Smith,  28  Mo.  65,  75  Am.  Dec.  log;  Stephens 
v.  Brown,  56  Mo.  23;  Drey  v.  Doyle,  99  Mo. 
459;  Amick  v.  Brubaker,  101  Mo.  473.  Com- 
pare Lewis  v.  Oesterreicher,  47  Mo.  App.  79. 

New  York.  —  Jackson  v.  French,  3  Wend. 
(\T.  Y.)  337,  20  Am.  Dec.  699;  Sharpe  v.  Kel- 
lev,  5  Den.  (N.  Y.)  431;  Ingraham  v.  Baldwin, 
9N.  Y.  45. 

North  Carolina.  —  Vincent  v.  Corbin,  85  N. 
Car.  roS;  Springs  v.  Schenck,  99  N.  Car.  551, 
6  Am  St.  Rep.  552. 

South  Carolina.  —  Calhoun  v.  Perrin,  2  Brev. 
(S.  Car.)  247. 

Tennessee.  —  Duke  v.  Harper,  6  Yerg.  (Tenn.) 
2S0,  27  Am.  Dec.  462;  Ladd  v.  Riggle,  6  Heisk. 
(Tenn.)  620;  Spillman  v.  Wall,  12  Heisk. 
(Tenn.)  574. 

Texas.  —  Scott  v.  Maynard,  Dall.  (Tex.)  548. 

Vermont.  —  Tuttle  -'.  Reynolds,  I  Vt.  80. 

Virginia.  —  Harrison  v.  Middleton,  11  Gratt. 
(Va.)  527. 

Wisconsin.  —  Evans  v.  Enloe,  70  Wis.  345. 
4.  Doe  v.  Sianion,  iM,  !;  W.  695. 
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purpose  of  a  notice  to  quit  are,  of  course,  to  terminate  the  tenancy.  Still 
Sfter  a  proper  notice  hasbeen  given,  its  effect  for  such  purpose  may  be  waived 
bv  the  parties  and  the  tenancy  may  be  allowed  to  continue  as  though  no 
not  ce  had  been  given,  rendering  it  necessary  in  order  to  terminate  the  ten- 
ancy to  give  a  new  notice.*  As  a  general  rule,  if  after  such  notice  the 
pardes  recognize  the  tenancy  as  continuing,  their  conduct  w.ll  constitute  a 
waiver  of  the  effect  of  the  notice,' and  permitting  the  tenant  to  remain  in 
Ssputed  possession  of  the  premises  for  a  considerable  time  after  he  should 
have  Sven  up  possession  might  warrant  a  finding  of  a  waiver  of  the  notice  by 
he  landlord.^  The  landlord  may  expressly  consent  that  the  tenant :  remain  in 
possession  for  a  short  time  after  the  expiration  of  the  notice,  without  such 
rnnsent  constituting  a  waiver  of  the  notice. 

second  Notice.  -  If  the  landlord  or  the  tenant,  after  having  given  one  notice 
to  quTt  serves  a  second  notice,  this  will,  as  a  genera  ru  e,  constitute  a  waiver 
of  the  effect  of  the  first  notice  as  a  termination  of  the  lease.*  The  giving  of 
a  second  notice  will  not,  however,  constitute  a  waiver  of  the  prior  notice  if 
such  was  not  the  intention  of  the  party  giving  the  notice,  and  if  his  conduct 
was  not  such  as  to  lead  the  party  notified  to  believe  that  a  waiver  was 

intpnayment6of  Kent.  -  Payment  by  the  tenant  of  rent  which  accrues  after  the 
time  when  he  should  have  surrendered  possession  and  its  uncondi  .onal 
acceptance  by  the  landlord,  will  constitute  a  waiver  of  the  landlord  s  notice  to 
nui?  or  at  least  will  be  evidence  to  go  to  the  jury  upon  the  question  of  such 
a  waiver  »  The  acceptance  of  such  rent  will  not,  however,  constitute  a  waiver 
of  the  notice  against  the  express  intention  and  statement  of  the  andlord  at 
the  time  «  and  the  receipt  of  rent  which  accrued  before  the  expiration  of  the 
time  for  quitting  under  the  notice  will  not  constitute  a  waiver. 
'  LL^toB^t--- A  mere  demand  by  the  landlord  for  subsequently  accru- 
ing rent  is  not  necessarily  a  waiver  of  his  notice. 

distress  for  Kent.  -  A  distress  for  rent  presumes  the  continuance  of  the  rela- 
tion of  landlord  and  tenant,  and  constitutes  a  waiver  of  a  prior  notice  to  quit, 
the  time  of  which  has  expired.11 

6.  Doe  v.  Humphreys,  2  East  237;  Doe  v. 
Steel,  3  Campb.  117;  Doe  v.  Inghs,  3  T*an}- 
54;  Messenger  v.  Armstrong,  1  T.  R.  531  V°clc- 
riU  v.  Schenk,  37  HI.  App.  44!  O  Neill  v. 
Cahill,  2  Brews.  (Pa.)  357-  See  also  Melley  v. 
Casey,  90  Mass.  241. 

7  Payment  of  Kent.  —  Good  right  *.  Cord- 
went,  6  T.  R.  219;  Doe  v.  Calvert,  2  Campb. 
387-  Doe  v.  Batten,  1  Cowp.  243;  Keith  v. 
National  Telephone  Co.,  (1894)  2  Ch.  147;  BIyih 
v.  Dennet,  13  C.  B.  T78,  76  E.  C.  L.  178;  Col- 
lins v.  Canty,  6  Cush.  (Mass.)  415;  P.nnf e. 
Anderson,  9  Wend.  (N.  Y.)  39L  23  Wend- 
Y.)  616. 

Receipt  by  Unauthorized  Agent.  -  W  here  rent 
is  usually  paid  to  a  banker,  if  the  banker,  with- 
out any  special  authority,  receives  rent  accru- 
ing after  ihe  expiration  of  a  notice  to  quit,  ine 
notice  is  not  thereby  waived.  Doe  v.  Calvert, 
2  Campb.  387. 

8.  Doe  v.  Fuller,  1  Tyrw.  &  G.  17;  Doe  v. 
Batten,  1  Cowp.  243;  Laxton  v.  Rosenberg.  11 
Ont.  199;  Fitzpatrick  v.  Childs,  2  Brews.  (Pa.) 

3%'.  Kimball  v.  Rowland,  6  Gray  (Mass.)  224. 

10.  Demand  for  Rent.— Blyih  v.  Dennet,  13  L 
B.  17S,  76  E.  C.  L.  17S;  Conner  v.  Jones,  28 

Caii. distress  for  Rent.  —  Zouch  v.  Willingale,  1 
H.  Bl.  311;  Jenner  w.  Clegg,  1  M.  &  Rob.  213. 
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1.  Waiver  of  Effect  of  Notice.  —  Inchiquin  v. 
Lyons,  20  L.  R.  Ir.  474;  Tayleur  v.  Wildin,  L 
R  3  Exch.  303;  Tuttle  v.  Bean,  13  Met.  (Mass.) 
275-  Whitney  v.  Swett,  22  N.  ti.  10,  53  Am. 
Dec.  228;  Supplee  v.  Timothy,  23  W.  N.  C. 
(Pa.)  386. 

2.  Recognition  of  Continuance  of  Tenancy.  — 

Doe  v.  Palmer,  16  East  53;  Kelly  v.  Loehr,  I 
Brews.  (Pa  )  303.  . 

3  Permitting  Tenant  to  Remain  in  Possession. 
—  Vance  v.  Vance,  Ir.  R.  5  C.  L.  363;  Jones 
v  Shears,  4  Ad.  &  El.  832,  31  E.  C  L.  198; 
Douglass  v.  Whitaker,  32  Kan.  381;  D'Arcy  v. 
Martyn,  63  Mich.  602;  Norris  v.  Morrill,  43  N. 
H  218  '  Compare  Conner  f.  Jones,  28  Cal.  59; 
Babcock  v.  Albee,  13  Met.  (Mass.)  273;  Jack- 
son v.  Stafford,  2  Cow.  (N.  Y.)  547;  Boggs  v. 
Black,  1  Binn.  (Pa.)  333. 

4.  Babcock  v.  Albee,  13  Met.  (Mass.)  273. 

A  promise  by  the  landlord  to  the  tenant  not 
to  eject  him  unless  the  land  is  sold  does  not 
amount  to  a  waiver  of  a  notice  to  quit.  White- 
acre  v.  Symonds,  10  East  13. 

6.  Giving  Second  Notice.  —  Doe  v.  Palmer,  10 
East  56-  D'Arcy  v.  Marlyn,  63  Mich.  602;  Mor- 
gan v.  Powers,  83  Hun  (N.  Y.)  298.  Compare 
Moody  v.  Seaman,  46  Mich.  74. 

If  the  lessor  aliens  after  notice  to  quit,  a  new 
notice  by  the  grantee  is  a  waiver  of  the  former 
one     O'Neill  v.  Cahill,  2  Brews.  (Pa.)  357. 
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XI.  Holding  Over  —  1.  General  Duty  of  Tenant  to  Redeliver  Possession.  — 
There  is  always  an  implied  obligation  on  the  part  of  the  tenant  to  redeliver 
the  possession  of  the  demised  premises  to  his  landlord  upon  the  expiration  of 
his  term,1  and  upon  the  tenant's  failure  to  do  so  the  landlord  may  recovei 
whatever  damages  he  may  have  suffered  thereby,  and  which  were  directly 
caused  by  such  failure  on  the  part  of  the  tenant.3  Thus,  where  the  landlord 
was  unable  to  relet  the  premises  by  reason  of  the  tenant's  holding  over,  the 
latter  was  held  liable  for  the  damages  suffered  by  the  landlord,3  and  the  land- 
lord has  also  been  held  entitled  to  recover  against  the  tenant  the  reasonable 
damages-  and  costs  sustained  by  him  in  an  action  at  the  suit  of  a  party  to 
whom  he  had  contracted  to  let  the  premises,  but  to  whom  the  tenant's  wrong- 
ful act  had  prevented  him  from  delivering  possession.*  So  also  the  landlord 
may  recover  from  the  tenant  the  rent  reserved  in  the  lease,  or  the  reasonable 
value  of  the  use  and  occupation  of  the  premises  for  the  period  during  which 
the  tenant  holds  over.5 

Holding  Over  by  Sublessee.  —  It  is  the  duty  of  a  tenant  who  sublets  during  his 
term  to  see  that  his  sublessee  gives  up  the  possession,  and  a  holding  over  by 
his  subtenant  is  considered  a  holding  over  by  him,  and  subjects  him  to  the 
same  liabilities.6  Thus  the  lessee  has  been  held  liable  for  rent  for  the  time 
during  which  his  sublessee  held  over,7  and  also  for  the  costs  of  an  action  of 
ejectment  brought  b}'  the  landlord  against  the  subtenant  to  obtain  possession.8 

Holding  Over  by  Assignee.  —  It  seems  that  a  holding  over  by  an  assignee  of  the 
lease  is  also  to  be  considered  as  a  holding  over  by  the  lessee.9 

Holding  Over  by  Colessee.  —  Where  premises  are  demised  to  colessees,  a  holding 
over  by  one  with  the  consent  of  the  other  is  a  holding  over  by  both,10  but  one 


1.  Implied  Obligation  to  Surrender  Possession.  — 

Henderson  v.  Squire,  L.  R.  4  Q.  B.  170;  Hard- 
ing; r'.  Crethorn,  1  Esp.  57;  Hey  v.  Moorhouse, 
6  Bing.  N.  Cas.  52,  37  E.  C.  L.  276;  Outram 
v.  Maude,  17  Ch.  D.  404;  Stoddard  v.  Waters, 
30  Ark.  156;  Poppers  v.  Meagher,  148  111.  192. 

2.  Damages  for  Holding  Over.  —  Taylor  v. 
Terry,  71  Cal.  46;  Canning  v.  Fibush,  77  Cal. 
196;  Keegan  v.  Kinnare,  123  111.  280;  Snide- 
man  v.  Snideman,  118  Ind.  162;  Pence  v.  Wil- 
liams, 14  Ind.  App.  86;  Campbell  v.  Nixon,  2 
Ind.  App.  463;  Barnett  v.  Feary,  101  Ind.  95; 
Bachelder  v.  Dean,  20  N.  H.  467;  Vernon  v. 
Brown,  40  N.  Y.  App.  Div.  204. 

Damages  are  not  recoverable,  however,  in 
an  action  on  the  lease  for  rent.  Crane  v. 
Hardman,  4  E.  D.  Smith  (N.  Y.)  339.  A 
confession  of  judgment  in  a  lease  for  rent 
refers  only  to  rent  for  the  particular  term,  and 
not  to  holding  over.  Smith  v.  Pringle,  100  Pa. 
St.  275. 

3.  Stoddard  v.  Waters,  30  Ark.  156. 

4.  Bramley?'.  Chesterton,  2  C.  B.  N.  S.  592, 
89  E.  C.  L.  592,  3  Jur.  N.  S.  1104. 

5.  Use  and  Occupation  —  England.  —  Harding 
v.  Crethorn,  1  Esp.  57;  Nisbet  v.  Hall,  28  Nova 
Scotia  80. 

California.  —  Harris  v.  Foster,  97  Cal.  292, 
33  Am.  St.  Rep.  187. 

Illinois. — Clapp  v.  Noble,  84  111.  62;  Bal- 
lance  v.  Peoria,  180  111.  29. 

Iowa.  —  Daniels  v.  Logan,  47  Iowa  395. 

Massachusetts.  —  Knowles  v.  Shapleigh,  8 
Cush.  (Mass.)  334;  Dimock  v.  Van  Bergen,  12 
Allen  (Mass.)  551. 

Michigan.  —  Detroit  v.  Gleason,  116  Mich. 
564. 

Texas.  —  San  Antonio  <>.  French,  So  Tex.  575, 
26  Am.  St.  Rep.  763;  Maynard  v.  Lockett,  1 
Tex.  Unrep.  Cas.  527. 
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Vermont.  —  Baldwin  v.  Skeels,  51  Vt.  121. 
Wisconsin.  —  De  Pere  Co.  v.  Revnen,  65  Wis. 
271. 

6.  Holding  Over  by  Sublessee.  —  Harding  v. 
Crethorn,  1  Esp.  57;  Bacon  Brown,  9  Conn. 
334;  Campau  v.  Mitchell,  103  Mich.  617;  Lubet- 
kin  v.  Henry  Elias  Brewing  Co.,  (N.  Y.  City 
Dist.  Ct.)  21  Abb.  N.  Cas.  (N.  Y.)  304;  Man- 
heim  v.  Seitz,  21  N.  Y.  App.  Div.  16;  Schuyler 
v.  Smith,  51  N.  Y.  309,  10  Am.  Rep.  609;  Hall 
Steam  Power  Co.  v.  Campbell  Printing  Press, 
etc.,  Co.,  (N.  Y.  Super.  Ct.  Tr.  T.)  5  Misc.  (N. 
Y.)  264;  Conway  v.  Starkweather,  1  Den.  (N. 
Y.)  113;  Haynes  v.  Aldrich,  133  N.  Y.  287,  28 
Am.  St.  Rep.  636;  Schwargler  v.  McClenahan, 
38  N.  Y.  App.  Div.  525.  See  also  Dimock  v. 
Van  Bergen,  12  Allen  (Mass.)  551;  Vosburgh 
v.  Corn,  23  N.  Y.  App.  Div.  147. 

Where,  during  the  term  of  the  lessee,  the 
military  authorities  took  possession  of  the  de- 
mised premises  and  held  over  without  the 
assent  of  the  lessee,  it  was  held  that  the  lessee 
was  not  liable  therefor,  though  during  the  term 
he  received  rent  from  such  military  authori- 
ties.   Constant  v.  Abell,  36  Mo.  174. 

7.  Waring  v.  King,  S  M.  &  W.  571;  Ibbs  v. 
Richardson,  9  Ad.  &  El.  849,  36  E.  C.  L.  301; 
Bless  v.  Jenkins,  129  Mo.  647. 

8.  Henderson  v.  Squire,  L.  R.  4  Q.  B. 
170. 

9.  Holding  Over  by  Assignee. —  Kerr  v.  Sim- 
mons, 8  Mo.  App.  431;  Lubetkin  v.  Henry 
Elias  Brewing  Co.,  (N.  Y.  City  Dist.  Ct.)  21 
Abb.  N.  Cas.  (N.  Y.)  304;  Fulmer  v.  Cressman, 
4  Leg.  &  Ins.  Rep.  (Pa.)  116.  See  also  Wolz 
v.  Sanford,  10  111.  App.  136;  Moore  v.  Mc- 
Carthy, 4  Hun  (N.  Y.)  261;  Dimock  v.  Van 
Bergen,  12  Allen  (Mass.)  551. 

10.  Colessees.  —  Christy  v.  Tancred,  9  M.  & 
W.  438. 
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colessee  cannot  impose  any  liability  upon  the  other  colessee  by  holding  over 
without  the  hitter's  consent.1  .  . 

Encroachments. -In  addition  to  the  land  demised,  the  tenant  is  required  in 
England  to  deliver  to  the  landlord  the  possession  of  all  lands  added  to  the 
original  premises  by  encroachments  upon  adjoining  lands.* 

i  Elective  Rights  of  Landlord-*.  To  TREAT  Overholding  Ienantas 
TRESPASSER  —  Where  the  tenant  holds  over,  after  the  expiration  of  his  term, 
without  the 'consent  of  the  landlord,  the  latter  has  the  election  to  treat  him 
as  a  trespasser  :*  To  entitle  the  tenant  holding  over  to  claim  any  rights, 
either  as  a  tenant  at  will  or  as  a  tenant  at  sufferance,  the  holding  over  must  be 
continued  for  such  a  length  of  time  and  under  such  ^^^^f^.^ 
authorize  the  implication  of  assent  upon  the  part  of  the  landlord.4  If,  on  the 
other  hand  the  holding  over  is  with  the  express  or  implied  consent  of  the 
landlord  the  tenant  becomes  either  a  tenant  at  will  or  a  periodical  tenant 
according  to  the  circumstances  of  the  case,  and  entitled  to  all  the  rights  of 
such  tenants.5 


1  Draper  v.  Crofts,  15  M.  &  W.  166;  Bu- 
chanan v.  Whitman,  151  N.  Y.  253;  Mason  v 
Tieiig,  (N.  Y.  City  Ct.  Gen.  T.)  23  Misc.  (N. 
Y.)  443.  See  also  Wolz  v.  Sanford,  10  III.  App. 
136-  Walker  v.  Githens,  156  Pa.  St.  178. 

2  Encroachment  by  Tenant.  —  Whitmore  v. 
Humphries,  L.  R.  7  C.  P.  1;  Atty.-Gen.  v 
Tomline,  15  Ch.  D.  160;  Doe  v.  Rees,  6  C.  & 
P  610  25  E.  C.  L.  561;  Doe  v.  Tidbury,  14 
C.  B.  325,  78  E.  C.  L.  325;  Kingsmiell  v.  Mil- 
lard, 11  Exch.  315-  T    _  VT  _ 

In  Hastings  v.  Saddler,  79  L.  I.N.  b.  355, 
the  rule  was  limited  to  encroachments  upon 
waste  lands. 

The  tenant  retains  the  benefit  of  encroach- 
ments prior  to  the  lease.  Dixon  v.  Baly,  L. 
R  1  Exch.  259. 

To  bring  an  encroachment  by  the  tenant 
within  this  rule  it  is  not  necessary  that  it  be 
contiguous  to  the  demised  premises,  provided 
the  distance  is  not  so  great  that  the  tenant 
must  be  presumed  to  have  made  it  for  his  sole 
benefit.    Kingsmiell  v.  Millard,  ri  Exch.  313. 

In  Lisburne  v.  Davies,  L.  R.  1  C.  P.  268,  the 
land  encroached  upon  was  separated  from  the 
demised  premises  by  a  river;  and  in  Andrews 
v.  Hailes,  2  El.  &  Bl.  349,  75  E.  C.  L.  349.  by 
a  road.  . 

3  Overholding  Tenant  as  a  Trespasser  —  Ala- 
bama.—CrommeYm  v.  Thiess,  31  Ala.  412,  70 

Am.  Dec.  499-  „    ,         r.  , 

Cali  forma.  —  Johnson  v.  Chely,  43  <-al.  299; 
Kuhn  v.  Smith,  125  Cal.  615;  Perine  v. 
Teaguen,  66  Cal.  446. 

Colorado.  — Sears  v.  Smith,  3  Colo.  287. 

Illinois.  —  Brown  v.  Keller,  32  111.  151,  83 
Am.  Dec.  258;  Keegan  v.  Kinnare,  123  III. 
280-  Condon  v.  Brockway,  157  111.  90. 

Indiana.  —  Chicago,  etc.,  R.  Co.  v.  Perkins, 
12  Ind.  App.  131. 

Kentucky.  —  Unger  v.  Bamberger.  85  Ky.  11; 
Neal  v.  Cornwall,  7  Ky.  L.  Rep.  754. 

Maine.  —  Larrabee  v.  Lumber,  34  Me.  79; 
Chesley  v.  Welch.  37  Me.  106. 

Massachusetts.  —  Ellis  v.  Paige,  I  Pick. 
(Mass.)  43;  Danforth  v.  Sargeant,   14  Mass. 

^Michigan.  —  Benfey  v.  Congdon,  40  Mich. 
283 

Missouri.—  Jefferson  v.  Ummelmann,  56 
Mo.  App.  440. 
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New  Hampshire.  —  Hazeltine  v.  Colburn,  31 

N.  H.  466-  _  , 

New  Jersey.  —  Den  v.  Adams,  12  N.  J.  L.  99 
Adams'  v.  Decker,  11  N.  J.  L.  84;  Condon  v. 
Barr,  47  N.  J.  L.  113.  54  Am.  Rep.  121. 

New  York.  —  Griffin  v.  Porter,  3  Alb.  L.  J. 
51-  Regan  v.  Fosdick,  (Supm.  Ct.  App.  T.)  19 
Misc.  (N.  Y.)  489,  reversing  (N.  Y.  City  Ct.  Gen. 
T.)  18  Misc.  (N.  Y.)  556;  Cram  v.  Springer 
Lithographing  Co.,  (C.  PI.  Gen.  T.)  10  Misc. 
(N  Y.)66o;  Smith  v.  Allt,  (C.  PI.  Gen.  T.)  4 
Abb.  N.  Cas.  (N.  Y.)  205;  Schuyler  v.  Smith, 
51  N  Y  309,  10  Am.  Rep.  6og;  Frost  v.  Akron 
Iron  Co.,  (N.  Y.  Super.  Ct.  Gen.  T.)  12  Misc. 
(N  Y  )  348;  Smith  v.  Littlefield.  51  N.  Y.  539; 
Haynes  v.  Aldrich,  133  N.  Y.  287,  28  Am.  St. 
Rep.  636.  . 
Ohio.  —  Glad  well  v.  Holcomb,  60  Ohio  St. 

4  Pennsylvania.  —  Kaier  v.  Leahy,  15  Pa.  Co. 
Ct.  243;'  Hemphill  v.  Flynn,  2  Pa.  St.  144: 
Williams  v.  Ladew,  171  Pa.  St.  369. 

Rhode  Island.  —  Providence  County  Sav. 
Bank  v.  Hall,  16  R.  I.  154. 

West  Virginia.  —  Voss  v.  King,  38  W.  Va. 

Wisconsin.  —  Meno  v.  Hoeffel,  46  Wis.  282; 
Eldred  v.  Sherman,  81  Wis.  182. 

Canada.  —  Leighton  v.  Yanwart,  17  N. 
Bruns.  489;  Gilmour  v.  Magee,  18  Can.  Sup. 
Ct.  579- 

4.  Smith  ?■.  Littlefield,  51  N.  Y.  539. 

5.  Consent  of  Lessor  to  Holding  Over  —  Eng- 
land. —  Levi  v.  Lewis,  6  C.  B.  N.  S.  766,  95  E. 
C.  L.  766. 

United  States.  —  U.  S.  v.  Inlots,  2  Am.  L. 
Rec.  577,  26  Fed.  Cas.  No.  15, 44™;  Kugler's 
Case,  4  Ct.  CI.  407. 

Georgia.  —  Sloat  v.  Rountrec,  87  Ga.  470. 
Illinois.  —  Borman    v.    Sandgren,    37  111. 
App.  160;  Goldsbrough  ».  Gable,  36  111.  App. 
363-  Belinski  v.  Brand,  76  111.  App.  4«4- 

'Indiana.  —  Bollenbacker  v.  Fritts,  9S  Ind. 
50-  Brighl  v.  McOuat,  40  Ind.  521;  Duffy  y. 
Carman,  3  Ind.  App.  207;  Rothschild  v.  Wil- 
liamson, 83  Ind.  387. 

jpwa_  _  O'Brien  v.  Troxel,  76  I°wa  "6o- 
Kentucky.  —  Irvine  v.  Scott,  85  Ky.  260. 
Maine.  —  Kendall    v.   Moore,  30  Me.  327; 
Voung  v.  Young.  36  Me.  133- 
Maryland.  —  Blain  v.  Everitt,  36  Md.  73. 
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b.  To  Treat  Overholding  Tenant  as  Tenant  at  Sufferance.  — 
The  landlord  has  also  the  option  to  treat  an  overholding  tenant  as  a  tenant  at 
sufferance.  A  tenant  cannot,  at  the  expiration  of  his  term,  refuse  to  deliver 
possession  and  claim  a  termination  of  his  relation  as  tenant.1 

c.  Right  of  Landlord  to  Hold  Tenant  for  Second  Term  — 
(i)  United  States  Rule.  — The  rule  laid  down  in  New  York  at  an  early  date 
and  sustained  by  the  great  weight  of  authority  in  the  United  States  is  that  if 
a  tenant  for  a  year  or  years  holds  over  after  the  expiration  of  his  term  by 
efflux  of  time,  or  if  a  periodical  tenant  holds  over  after  the  termination  of  his 
tenancy  by  notice  to  quit,  the  landlord  may  at  his  option,  and  against  the 
will  or  intention  of  the  tenant,  hold  the  tenant  liable  as  for  a  renewal  of 
the  lease  for  another  year,  or,  if  the  expired  term  was  for  less  than  a  year, 
for  another  similar  term.3    The  fact  that  the  holding  over  by  the  tenant  is 


Mississippi.  —  Usher  v.  Moss,  50  Miss.  208. 
Missouri. — -Wilgus  v.  Lewis,  8  Mo.  App. 
33° 

Nebraska.  —  Yates  v.  Kinney,  19  Neb.  275; 
Farley  v.  McKeegan,  48  Neb.  237. 

Nevada.  —  Fitton  v.  Hamilton  City,  6  Nev. 
196. 

New  Hampshire.  —  Russell  v.  Fabyan,  34  N. 
H.  218. 

New  York.  —  Griffin  v.  Porawski,  (Supm. 
Ct.  Gen.  T.)  44  N.  Y.  St.  Rep.  742;  Jennings 
v.  McCarthy,  (C.  PI.  Gen.  T.)  16  N.  Y.  Supp. 
161;  Jackson  v.  Salmon,  4  Wend.  (N.  Y.)  327. 

Pennsylvania.  —  Hollis  v.  Burns,  100  Pa.  St. 
208,  45  Am.  Rep.  379;  Phcenixville  v.  Walters, 
147  Pa.  St.  501;  Com.  v.  Knarr,  135  Pa.  St.  35; 
Kaier  v.  Leahy,  15  Pa.  Co.  Ct.  243. 

Rhode  Island.  —  Providence  County  Sav. 
Bank  v.  Hall,  16  R.  I.  154. 

Tennessee.  —  Hammond  v.  Dean,  8  Baxt. 
(Tenn.)  193. 

Texas.  —  Shipman  v.  Mitchell,  64  Tex.  174. 

West  Virginia.  —  Allen  v.  Bartlett,  20  W. 
Va.  4b. 

Wisconsin.  —  Beloit  Second  Nat.  Bank  v.  O. 
E.  Merrill  Co.,  69  Wis.  501. 

See  also  supra,  this  title,  Different  Kinds  of 
Tenancies  —  Tenancy  at  Will;  Periodical  Ten- 
ancies. 

1.  Tenant  at  Sufferance — ■  California.  —  Perine 
v.  Teague,  66  Cal.  446. 

Indiana.  —  Whetslone  v.  Davis,  34  Ind.  510. 

Iowa.  — Kellogg  v.  Groves,  53  Iowa  395; 
O'Brien  v.  Troxel,  76  Iowa  760. 

Maine.  —  Lithgow  v.  Moody,  35  Me. 
Chesley  v.  Welch,  37  Me.  106. 

Maryland .  —  Gwynn  v.  Jones,  2  Gill 
(Md.)i73- 

Missouri.  —  Grant   v.   White,  42  Mo. 
Merchants'  Bank  v.  Clavin,  60  Mo.  559. 
Nebraska.  — Carson  v.  Broady,  56  Neb.  648. 

2.  Eight  to  Hold  Overholding  Tenant  for  Second 
Period —  United  States.  —  Hooff  v.  Ladd,  1 
Cranch  (C.  C.)  167.  12  Fed.  Cas.  No.  6,669. 
See  also  Morgan's  Case,  14  Ct.  CI.  319. 

Alabama.  —  Wolffe  v.  Wolff,  69  Ala.  549,  44 
Am.  Rep.  526;  Parker  v.  Hollis,  50  Ala.  411; 
Schuisler  1:  Ames,  16  Ala.  73,  50  Am.  Dec. 
168;  Rhodes  Furniture  Co.  v.  Weeden,  10S 
Ala.  252;  Harkins  v.  Pope,  10  Ala.  493.  Com- 
pare Crommelin  v.  Thiess,  31  Ala.  412,  70  Am. 
Dec.  499;  Couch  v.  McKellar,  33  Ala.  473. 

Colorado.  —  Sears  v.  Smith,  3  Colo_.  287. 

Connecticut.  —  Bacon  v.  Brown,  9  Conn.  334. 

Georgia.  —  Cavanaugh  v.  Clinch,  8S  Ga.  610; 
Roberson  v.  Simons,  109  Ga.  360. 
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Illinois.  —  Clinton  Wire  Cloth  Co.  v.  Gardi- 
ner, 99  111.  151;  Berkowsky  v.  Cahill,  72  111. 
App.  101;  Quinlan  v.  Bonte,  25  111.  App.  240; 
Borman  v.  Sandgren,  37  III.  App.  160;  Golds- 
brough  v.  Gable,  36  111.  App.  363,  140  111.  269. 

Indiana.  —  Burbank  v.  Dyer,  54  Ind.  392; 
New  York,  etc.,  R.  Co.  v.  Randall,  102  Ind. 
453;  Duffy  v.  Carman,  3  Ind.  App.  207. 

Michigan. — Campau  v.  Michell,  103  Mich. 
617;  Scott  v.  Beecher,  91  Mich.  590.  See  also 
Teft  v.  Hinchman,  76  Mich.  672. 

Minnesota.  —  Smith  v.  Bell,  44  Minn.  524. 
See  also  Flint  v.  Sweeney,  49  Minn.  ;og. 

Nebraska.  —  Bradley  v.  Slater,  50  Neb.  682. 

Nevada.  —  Fitton  v.  Hamilton  City,  6  Nev. 
196. 

New  York.  —  Haynes  v.  Aldrich,  133  N.  Y. 
287,  28  Am.  St.  Rep.  636;  Herter  v.  Mullen, 
159  N.  Y.  28,  9  N.  Y.  App.  Div.  593;  Pilot's 
Com'rs  v.  Clark,  33  N.  Y.  251;  Fiost  v. 
Akron  Iron  Co.,  1  N.  Y.  App,  Div.  449 
Adams  v.  Cohoes,  127  N.  Y.  175;  Valentine 
v.  Heaiey,  1  N.  Y.  App.  Div.  502;  Griffin 
v.  Porawski,  63  Hun  (N.  Y.)  628,  17  N.  V. 
Supp.  636;  Fougera  v.  Cohn,  43  Hun  (N.  Y.) 
454;  People  v.  Paulding,  22  Hun  (N.  Y.)gi; 
Ehvood  v.  Forkel,  35  Hun  (N.  Y.)  202;  Cram 
v.  Springer  Lithographing  Co.,  (C.  PI.  Gen. 
T.)  10  Misc.  (N.  Y.)  660;  Regan  v.  Fosdicl:, 
(Supm.  Ct.  App.  T.)  19  Misc.  (N.  Y.)  489,  re- 
versing (N.  Y.  City  Ct.  Gen.  T.)  iS  Misc.  (N. 
Y.)  556;  Oussani  v.  Thompson,  (Supm.  Ct. 
App.  T.)  19  Misc.  (N.  Y.)  524;  Johnson  v.  Doll, 
(C.  PI.  Gen.  T.)  11  Misc.  (N.  Y.)  345;  Vosburgh 
v.  Corn,  23  N.  Y.  App.  Div.  147;  Garrick  v. 
Menut,  (N.  Y.  City  Ct.  Gen.  T.)  41  N.  Y.  St. 
Rep.  468;  Ackley  v.  Westervelt,  86  N.  Y.  448; 
Laughran  v.  Smith,  75  N.  Y.  205,  Couderl  v. 
Cohn,  118  N.  Y.  309,  16  Am.  St.  Rep.  761; 
Frank  v.  New  York,  etc.,  R.  Co.,  122  N.  Y. 
197;  Mason  v.  Tietig,  (N.  Y.  City  Ct.  Gen.  1 .) 
23  Misc.  (N.  Y.)  443;  Wood  v.  Gordon,  (C.  PI. 
Gen.  T.)  44  N.  Y.  St.  Rep.  640;  Shanahan  ;•. 
Shanahan,  55  N.  Y.  Super.  Ct,  339;  Hays  v. 
Moody,  (  N.  Y.  City  Ct.  Gen.  T.)  2  N.  Y.  Supp. 
385:  Laimbeer  v.  Tailer,  (Supm.  Ct.  Gen.  T.) 
4  N.  Y.  Supp.  588;  Dorr  v.  Barney,  12  Hun 
(N.  Y.)  259;  Conway  v.  Starkweather,  1  Den. 
(N.  Y.)  113:  Schuyler  v.  Smith,  51  N.  Y.  309, 
10  Am.  Rep.  609;  Macklin  v.  McNeilon, 
(Supm.  Ct.  App.  T.)  30  Misc.  (N.  Y.)  749;  Witt 
v.  New  York,  5  Robt.  (N.  Y.)  248,  6  Robt.  (N. 
Y.)44i- 

Ohio.- — Strong  v.  Schmilt,  13  Ohio  Cir.  Ct. 
302,  7  Ohio  Cir.  Dec.  233;  Baltimore,  etc.,  R. 
Co.  v.  West,  57  Ohio  St.  161;  Rosenbaum  v. 
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accidental  or  involuntary,  and  not  intentional  or  wilful,  will  not  relieve  him 
from  liability  for  a  second  year.'  But  if  the  failure  to  vacate  is  caused  by 
the  wrongful  act  of  the  landlord,  the  tenant  will  not  be  subjected  to  the  con- 
sequences of  a  holding  over.- 

To  constitute  a  Holding  Over  so  as  to  impose  liability  on  the  tenant  for  a  second 
period  it  is  not  necessary  that  the  tenant  remain  in  the  actual  personal  posses- 
sion of  the  premises.  Leaving  his  property  upon  the  premises  may  constitute 
a  holding  over.-'*  But  merely  leaving  a  small  quantity  of  his  property  upon 
the  premises  without  any  intention  of  retaining  or  enjoying  the  possession  has 
been  held  not  to  constitute  a  holding  over, 1  and  the  same  has  been  held  true 
with  regard  to  the  leaving  behind  of  rubbish. 5  _ 

The  Length  of  Time  during  which  the  tenant  holds  over  is  immaterial  as  regards 
his  liability  for  a  second  year." 

Re-entry  After  Surrender  of  Possession.  —  When  the  lessee  surrenders  the  possession 


Pendleton,  9  Ohio  Cir.  Dec.  642;  Schneider  v. 
Curran,  10  Ohio  Cir.  Dec.  239. 

Pennsylvania.  —  Hemphill  v.  Flynn,  2  la. 
Si  144;  Harvey  v.  Gunzberg,  148  Pa.  St.  294; 
Williams  v.  Ladew,  171  Pa.  St.  3»9;  Graham 
v.  Dempsey,  169  Pa.  St.  460;  Nesbit  v.  God- 
frey, 155  Pa.  St.  251;  Smith  v.  Snyder,  168  Pa. 

S ^ Rhode  Island.  —  Providence  County  Sav. 
Bank  v.  Hall,  16  R.  I.  154-  „  uu 

South  Carolina.  —  Hart  v.  Finney,  1  Strobh. 
L.  (S.  Car.)  250. 

Tennessee.  —  Noel  v.  McCrory,  7  Coldw. 
(Tenn.)  623;  Brinkley  v.  Walcott,  10  Heisk. 
(Tenn.)  22;  Shepherd  v.  Cummings,  1  Coldw. 
(Tenn.)  354. 

Wisconsin.  —  Gilman  v.  Milwaukee,  31  Wis. 

563. 

Effect  of  Election  to  Treat  Overholding  Tenants 
as  Trespassers.  —  After  the  landlord  has  as- 
serted his  election  to  treat  an  overholding 
tenant  as  a  trespasser  he  cannot  afterwards 
hold  him  as  a  tenant  for  a  succeeding  term. 
Coleman  v.  Fitzgerald  Brothers  Brewing  Co., 
(Supm.  Ct.  App.  T.)  29  Misc.  (N.  Y  )  349.  See 
also  Goldberg  v.  Mittler,  (Supm.  Ct.  App.  i.) 
23  Misc.  (N.  Y.)  116,  wherein  the  executor  of 
a  new  lease  by  the  landlord  to  a  third  person 
was  held  to  be  an  election  to  treat  the  prior 
overholding  tenant  as  a  trespasser. 

1.  Overholding  Need  Not  Be  Wilful.  —  Mason 
v  Wierjngo,  113  Mich.  151;  Frost  v.  Akron 
Iron  Co.,  (N.  Y.  Super.  Ct.  Gen.  T.)  12  Misc. 
(M  Y.)  348.  Compare  Manly  v.  Clemens,  (M. 
Y.  City  Ct.  Gen.  T.)  39  N.  Y.  St.  Rep  199. 

Difficulty  and  Inconvenience  in  Engaging 
Trucks  is  no  excuse.  Haynes  v.  Aldrich,  133 
N.  Y.  287,  28  Am.  St.  Rep.  636. 

Mistake  of  Tenant  as  to  Time  When  His  Lease 
Terminated.  —  Wood  v.  Gordon,  (C.  PI.  Gen. 
T.)  18  N.  Y.  Supp.  109. 

Effect  of  Illness. —  It  has  bean  held  that  it 
the  tenant  is  prevented  from  removing  on  ac- 
count of  the  serious  illness  of  a  member  of  his 
familv,  whose  life  would  be  endangered  by 
removal,  he  cannot  be  considered  as  holding 
over  so  as  to  subject  him  to  the  liability  for  a 
second  year  merely  because  he  left  such  mem- 
ber of  his  family  in  a  room  of  the  demised 
building,  having  vacated  the  other  portions 
of  the  building.  Herter  v.  Mullen,  159  N.  Y. 
28  reversing  9  N.  Y.  App.  Div.  593.  Compare 
Haynes  ...Aldrich,  133  N.  Y.  2S7,  2S  Am.  St. 
Rep.  636.    See  also  to  the  same  effect  Regan 


v.  Fosdick,  (Supm.  Ct.  App.  T.)  19  Misc.  (N. 
Y.)48g,  where  the  removal  was  forbidden  by 
the  board  of  health. 

When  the  tenant  has  been  prevented  from 
moving  on  account  of  illness  in  his  family,  he 
should,  when  able  to  move,  give  notice  to  his 
landlord,  and  his  liability  for  rent  does  not 
cease  prior  10  such  notice.  Herter  v.  Mullen, 
52  N.  Y.  App.  Div.  325. 

In  Michigan,  however,  it  was  held  in  Mason 
v.  Wierengo,  113  Mich.  151,  that  though  the 
hoiding  over  by  the  lessee  of  a  building  used 
as  a  store  was  caused  by  his  sickness,  the 
holding  over  consisting  of  his  having  properly 
on  the  premises,  which  was  being  removed  by 
his  clerks,  it  did  not  prevent  the  lessee  from 
being  held  for  a  second  year. 

2.  Overholding  Caused  by  Act  of  Lessor.  —  Cam- 
pau  v  Michell,  103  Mich.  617;  Smith  v.  Allt, 
(C.  PI.  Gen.  T.)  4  Abb.  N.  Cas.  (N.  Y.)205; 
Schloss  v.  Huber,  (Supm.  Ct.  App.  T.)  21  Misc. 
(N.  Y.)  28;  Adler  v.  Mendelson,  74  Wis.  464. 

3.  Leaving  Property  upon  Premises.  —  Arm- 
strong v.  Bach,  20  La.  Ann.  190;  Vosbuigh  v. 
Corn,  23  N.  Y.  App.  Div.  147;  Lubetkin  v. 
Henry  Elias  Brewing  Co.,  (N.  Y.  City  Dist. 
Ct.)  21  Abb.  N.  Cas.  (N.  Y.)  304. 

4.  Thomas  v.  Frost,  29  Mich.  336;  Manly  v. 
Clemens,  (N.  Y.  City  Ct.  Gen.  T.)  39  N.  Y.  St. 
Rep.  199;  Smith  v.  Maxfield,  (C.  PI.  Gen.  T.) 
9  Misc.  (N.  Y.)  42;  Frost  v.  Akron  Iron  Co.,  I 
N.  Y.  App.  Div.  449;  Lore  v.  Pierson,  10  Daly 
(N  Y.)  272.  See  also  Excelsior  Steam  Power 
Co.  v.  Halsted,  5  N.  Y.  App.  Div.  124;  Ham- 
mond v.  Eckhardt,  16  Daly  (N.  Y.)  113. 

A  lessee  cannot  be  charged  with  holding 
over  merely  because  he  allows  certain  chattels 
to  remain  on  the  premises  after  the  expiration 
of  the  term,  for  the  convenience  of  the  incom- 
ing tenant.  Lore  v.  Pierson,  10  Daly  (N.  Y.) 
272. 

5.  Leaving  Rubbish.  —  Wilson  v.  Prescott,  (>2 
Me.  115;  Gibbons  v.  Dayton,  4  Hun  (N.  "\  .) 
451;  Rorbach  v.  Crossett,  (Supm.  Ct.  Gen.  T.) 
46  K.  Y.  St.  Rep.  426.  See  also  McCabe  v. 
Evers,  (N.  Y.  City  Ct.  Gen.  T.)  9  N.  Y.  Supp. 

^6.  Length  of  Time  Immaterial.  —  Oussani  v. 
Thompson,  (Supm.  Ct.  App.  T.)  19  Misc.  (N. 
Y.)  524;  Shanahan  v.  Shanahan,  55  N.  Y. 
Super.  Ct.  339.  In  the  case  first  cited  the 
tenant  was  held  for  a  second  year  when  he 
held  over  until  five  o'clock  of  the  day  after  his 
term  expired. 
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on  the  termination  of  the  lease,  his  subsequent  re-entry  into  possession  can- 
not be  considered  as  a  holding  over  so  as  to  subject  him  to  liability  for  a 
second  year.1 

(2)  English  Rule.  —  The  English  rule  is  more  lenient  to  an  overholding 
tenant,  and  does  not  permit  him  to  be  held  for  a  second  term  without  his 
assent,  express  or  implied;8  and  this  rule  has  been  followed  in  some  of  the 
American  jurisdictions.3 

(3)  Holding  Over  with  Consent  of  Landlord.  —  Of  course,  if  a  tenant  holds 
over  for  some  particular  time  or  purpose  by  permission  of  the  landlord,  he  will 
be  liable  —  unless  he  exceeds  his  permission  —  only  for  the  period  occupied.* 
And,  as  heretofore  stated,  a  tenancy  at  will  or  periodical  tenancy  may  arise 
when  the  tenant  holds  over  with  the  permission  of  the  lessor.5 

(4)  Provisions  in  Lease  Fixing  Liability  of  Overholding  Tenant.  —  Provisions 
in  the  lease  expressly  fixing  the  liability  of  the  tenant  in  case  he  holds  over 
will  deprive  the  lessor  of  any  right  inconsistent  therewith  to  hold  the  tenant 
for  a  second  year.6 

(5 )  Surrender.  —  The  landlord  may  accept  a  surrender  from  an  over- 
holding  tenant  and  thus  relieve  the  latter  from  further  liability  for  rent.7 

(6)  Terms  of  New  Tenancy.  — In  the  absence  of  any  express  stipulations, 
the  new  tenancy  created  by  a  tenant's  holding  over  after  the  expiration  of  his 
lease  is  implied  by  the  law  to  be  upon  the  same  terms  and  subject  to  all  the 
covenants  contained  in  the  expired  lease.8    Of  course  the  parties  may,  by 


1.  Re-entry  After  Surrender  of  Possession.  — 
Frost  v.  Akron  Iron  Co.,  I  N.  Y.  App.  Div. 
449.  See  also  Thomas  v.  Frost,  29  Mich.  336; 
Excelsior  Steam  Power  Co.  v.  Halsted,  5  N. 
Y.  App.  Div.  124. 

2.  English  Rule.  —  lbbs  v.  Richardson,  9  Ad. 
&  El.  849,  36  E.  C.  L.  301;  Jones  v.  Shears,  4 
Ad.  &  El.  832.  31  E.  C.  L.  198;  Gray  v.  Bom- 
pas,  11  C.  B.  N.  S.  520,  103  E.  C.  L.  520;  War- 
ing v.  King,  8  M.  &  W.  571.  See  also  Alford 
v.  Vickery,  C.  &  M.  280,  41  E.  C.  L.  156. 
Compare  Bishop  v.  Howard,  2  B.  &  C.  100,  9 
E.  C.  L.  41. 

3.  American  Courts  Following  English  Rule.  — 
Skaggs  v.  Elkus,  45  Cal.  154;  Mendel  v.  Hall, 
13  Bush  (Ky.)  232;  Marmiche  v.  Roumieu,  11 
La.  Ann.  477;  Kendall  v.  Moore,  30  Me.  327; 
Delano  v.  Montague,  4  Cush.  (Mass.)  42; 
Edwards  v.  Hale,  9  Allen  (Mass.)  462;  Em- 
mons v.  Scudder,  115  Mass.  367;  Neumeister 
v.  Palmer,  8  Mo,  App.  491.  Compare  Constant 
v.  Abell,  36  Mo.  174;  Doyle  v.  O'Neil,  7  Mo. 
App.  138;  Vegely  v.  Robinson,  20  Mo.  App. 
199:  Green  v.  Kroeger,  67  Mo.  App.  621;  De- 
laney  v.  Flanagan,  41  Mo.  App.  651. 

In  Edwards  v.  Hale,  9  Allen  (Mass.)  462,  the 
court  held  that  for  the  creation  of  a  new  ten- 
ancy binding  upon  the  tenant  holding  over, 
"there  must  be  a  new  contract,  either  express 
or  inferable  from  the  dealings  of  the  parties," 
and  remarked  that  Conway  v.  Starkweather, 
1  Den.  (N.  Y.)  113,  was  not  well  sustained  by 
authority. 

4.  California.  —  Rogers  v.  Duharl,  97  Cal. 
500. 

Illinois.  —  Schilling  v.  Klein,  41  111.  App. 
209;  Wilcox  v.  Raddin,  7  111.  App.  594;  Golds- 
brouirh  v.  Gable,  49  111.  App.  554- 

Indiana. —  Hoffman  v.  McCollum,  93  Ind. 
326. 

Minnesota.  —  Rogers  v.  Brown,  57  Minn. 
223;  Dobbin  v.  McDonald,  60  Minn.  380. 

Nebraska.  —  Montgomery  v.  Willis,  45  Neb. 
434;  Bradley  v.  Slater,  50  Neb.  682. 
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New  York.  —  Luger  v.  Goerke,  18  N.  Y.  App. 
Div.  291;  Smith  v.  Allt,  7  Daly  (N.  Y.) 
492. 

North  Carolina.  —  Drake  v.  Wilhelm,  109  N. 
Car.  97. 

Rhode  Island.  —  Providence  County  Sav. 
Bank  v.  Hall,  16  R.  I.  154- 

Texas.  —  San  Antonio  v.  French,  80  Tex. 
575,  26  Am.  St.  Rep.  763. 

Consent  of  One  Colessor.  —  Where  a  lease  is 
made  by  tenants  in  common  to  a  firm  of  which 
one  of  the  tenants  in  common  is  a  member,  the 
latter  cannot  consent  to  a  holding  over  by  the 
firm  without  liability  to  be  held  as  a  tenant  for 
ihe  succeeding  year.  Valentine  v.  Healey, 
1  N.  Y.  App.  Div.  502. 

Receipt  of  Rent  in  Advance.  —  Where  the  ten- 
ant, at  the  request  of  his  lessor,  pays  rent  in 
advance  for  one  month  extending  beyond  his 
term,  the  lessor  consents  to  his  continued 
occupation  during  that  month,  and  the  tenant 
cannot  be  held  for  a  second  year  by  reason  of 
such  continued  occupation.  Luger  v.  Goerke, 
18  N.  Y.  App.  Div.  291. 

5.  See  supra,  this  title,  Different  Kinds  of 
Tenancies. 

6.  Pickett  v.  Bartlett,  107  N.  Y.  277,  affirm- 
ing 13  Daly  (N.  Y.)  229.  See  also  Haity  v. 
Harris,  120  N.  Car.  408;  Green  v.  Kroeger,  67 
Mo.  App.  621. 

7.  Rosenberg  v.  Lustgarten,  (C.  PI.  Gen.  T.) 
16  N.  Y.  Supp.  523;  Minneapolis  Co  operative 
Co.  v.  Williamson,  51  Minn.  53,  38  Am.  St. 
Rep.  473.    See  also  supra,  this  title,  Surrender. 

8.  Holding  on  Terms  of  Original  Tenancy  — 
United  States.  —  Dermott  v.  Tucker,  3  Cranch 
(C.  C.)  92,  7  Fed.  Cas.  No.  3,818;  Baker  v. 
Root,  4  McLean  (U.  S.)  572,  2  Fed.  Cas.  No. 
780. 

Alabama. —  Brewer  v.  Thorp,  35  Ala.  9; 
Harkins  v.  Pope,  10  Ala.  493;  Wolffe  v.  Wolff, 
69  Ala.  549,  44  Am.  Rep.  526;  Ames  v.  Schues- 
ler,  14  Ala.  600;  Crommelin  v.  Thiess,  31  Ala. 
412,  70  Am.  Dec.  499;  Parker  v.  Hollis,  50 
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express  agreement,  change  the  terms  of  the  old  tenancy;1  but  a  modification 
in  some  of  the  terms  of  the  expired  lease,  as  in  case  of  a  reduction  or  increase 
of  rent  leaves  the  new  tenancy  subject  to  the  other  provisions  of  the  lease.2 
Notice  by  Landlord  of  New  Conditions.  —  If,  before  the  termination  of  the  lease, 
the  tenant  is  notified  by  his  landlord  that  if  he  holds  over  he  will  be  required 
to  pay  additional  rent  or  will  be  required  to  hold  upon  different  terms  from 
those  of  the  expiring  lease,  the  tenant  wilt  be  bound  by  the  terms  of  the  notifi- 
cation;3 and  this  is  true  though  at  the  time  the  tenant  objects  to  the  new 

conditions.4  ,  v  _ 

3  Penalty  of  Double  Rent  or  Value  —  a.  Statutory  Penalty— (i)  In 
General.  —The  statute  4  Geo.  II.,  c.  28,  §  1,  which  has  been  also  either 
adopted  or  re-enacted  in  some  of  the  jurisdictions  in  the  United  States, 
imposes  upon  a  tenant  for  years  or  life  who  holds  over  after  notice  to  quit  and 
demand  for  possession  liabilitv  for  double  the  annual  value  of  the  lands/*  and 
the  statute  11  Geo.  II.,  c.  19,  §  18,  which  has  also  been  adopted  as  in  force 

Cord  L.  (S.  Car.)  59;  Fronty  v.  Wood,  ?  Hill 
L.  (S.  Car.)  367. 

Tennessee.  —  Shepherd  v.  Cummings,  1 
Coldw.  (Tenn.)  354. 

Virginia.  —  Peirce  v.  Grice,  92  Va.  763. 
West  Virginia.  —  Voss  v.  King,  38  W.  Va. 
607. 

Canada.  —  Hett  v.  Janzen.  22  Ont.  414;  II  il- 
liard  v.  Gemmell,  10  Ont.  504. 

See  also  supra,  this  tille,  Different  Kinds  of 
Tenancies. 

1.  Change  with  Regard  to  Terms  of  New  Hold 

ing.— U.  S.  v.  Bostick,  94  U.  S.  53;  Crom- 
melin  v.  Thiess,  31  Ala.  412,  70  Am.  Dec.  499; 
Hoff  v.  Baum,  21  Cal.  120;  Goldsbrough  v. 
Gable,  49  111.  App.  554;  Evertsen  v.  Sawyer, 
2  Wend.  (N.  Y.)  507;  Drake  v.  Wilhelm,  109  N. 
Car.  97;  Wilgus  v.  Whitehead,  89  Pa.  St.  131. 

2.  Zippar  v.  Reppy,  15  Colo.  260;  Coats- 
worth  v.  Ray,  (Supm.  Ct.  Spec.  T.)  2S  Civ. 
Pro.  (N.  Y.)  6;  Fox  v.  Abbott,  16  N.  Y.  Wklv. 
Dig.  159. 

3.  Notice  by  Landlord  of  New  Conditions  —  Eng. 
land.  —  Roberts  v.  Hay  ward,  3  C.  &  P.  432.  M 
E.  C.  L.  381. 

Colorado.  —  Reithman  v.  Brandenburg,  7 
Colo.  480.  Compare  Atkinson  v.  Cole,  16 
Colo.  83. 

Illinois.  —  Higgins  v.  Halligan,  46  111.  173; 
Griffin  v.  Knisely.  75  HI.  4";  Rand  v.  Pur 
cell,  58  111.  App.  228.  See  also  Galloway  v. 
Kerby,  9  111.  App.  501. 

Minnesota.  —  Gardner  v.  Dakota  County,  21 
Minn.  33. 

Missouri.  —  Hunt  v.  Bailey,  39  Mo.  257; 
Adriance  v.  Hafkemeyer,  39  Mo.  134;  Loring 
v.  Taylor,  50  Mo.  App.  80. 

Mew  York.  —  Mack  v.  Burt,  5  Hun  (N.  Y.) 
28;  Thorp  v.  Philbin,  15  Daly  (N.  Y)  155, 
affirming  (N.  Y.  City  Ct.  Gen.  T.)  18  N.  Y.  Si. 
Rep.  1005;  Despard  v.  Walbridge,  15  N.  Y.  374- 
Pennsylvania.  —  Pittfield  v.  Ewing,  6  Phila. 
(Pa.)  455.  14  Leg.  Int.  (Pa.)  121.  Compare 
O'Neill  v.  Cahill,  2  Brews.  (Pa.)  357. 

Tennessee.  —  Brinkley  v.  Walcott,  10  Heisk. 
(Tenn.)  22. 

Vermont.  —  Amsden  v.  Floyd,  60  Vt.  386; 
Murphy  v.  Little,  69  Vt.  261. 

See  also  Sturdee  v.  Merritt,  5  N.  Bruns.  641. 
Compare  Cannon  v.  Ryan,  49  N.  J.  L.  314. 

4.  Brinklev  v.  Walcott,  10  Heisk.  (Tenn  )  22. 

5.  Statutory  Penalty  for  Holding  Over  by  Ten- 
ant for  Years.  —  Wickham  v.  Lee,  12  Q.  B.  521, 


Ala.  411;  Singer  Mfg.  Co.  v.  Sayre,  75  Ala. 
270;  Meaher  v.  Pomeroy,  49  Ala.  146. 

California.  —  Corson  v.  Berson,  86  Cal.  433; 
Schilling  v.  Holmes,  23  Cal.  227. 

Colorado.  —  Hurd  v.  Whitsett,  4  Colo.  77. 

Connecticut.  —  King  v.  Woodruff,  23  Conn. 
56,  60  Am.  Dec.  625. 

Delaware. — Jackson  v.  Patterson,  4  Harr. 
(Del.)  534. 

Illinois.  —  Clapp  v.  Noble,  84  111.  62;  Roley 
v.  Crabtree,  72  111.  App.  581;  McKinney  v. 
Peck,  28  111.  174;  Prickett  v.  Ritter,  16  111.  96; 
Holley  v.  Metcalf,  12  III.  App.  141 :  Schilling 
v.  Klein,  41  111.  App.  209;  Wolz  v.  Sanford, 
10  III.  App.  136;  Millers/.  Ridgely,  19  111.  App. 
306;  Goldsbrough  v.  Gable,  49  111.  App.  554. 

Indiana.  —  Harry  v.  Harry,  127  Ind.  91;  Mc- 
Natt  v.  Grange  Hall  Assoc.,  2  Ind.  App.  341; 
Bollenbacker  v.  Fritts,  98  Ind.  50;  New  York, 
etc.,  R.  Co.  v.  Randall,  102  Ind.  453. 

Iowa.  —  Carter  v.  Walters,  91  Iowa  727; 
Newell  v.  Sanford,  13  Iowa  191. 

Kentucky.  —  Whittemore  v.  Moore,  9  Dana 
(Ky.)3i6- 

Maryland.  —  Vrooman  v.  McKaig,  4  Md. 
450,  59  Am.  Dec.  85;  Hobbs  v.  Batory,  86 
Md.  68. 

Massachusetts.  —  Davis  v.  Alden,  2  Gray 
(Mass.)  309;  Weston  v.  Weston,  102  Mass.  514; 
Brown  v.  Magorty,  156  Mass.  209;  Ellis  v, 
Paige,  1  Pick.  (Mass.)  43;  Faxon  v.  Jones, 
(Mass.  1900)  57  N.  E.  Rep.  360. 

Michigan.  —  Scott  v.  Beecher,  91  Mich.  590. 

Missouri. — Vegely  v.  Robinson,  20  Mo. 
App.  199. 

Nebraska.  —  Yates  v.  Kinney,  19  Neb.  275. 
Compare  Montgomery  v.  Willis,  45  Neb.  434. 

New  Hampshire.  —  Russell  v.  Fabyan.  34  N. 
H.  218. 

New  York.  —  Zink  v.  Bohn,  (Buffalo  Super. 
Ct.  Gsn.  T.)  3  N.  Y.  Supp.  4;  Elwood  v.  For- 
kel,  35  Hun  (N.  Y.)  202:  Hunt  v.  Wolfe,  2 
Daly  (N.  Y.)  298;  Bradley  v.  Covel,  4  Cow. 
(N.  Y.)  3+9:  Schloss  v.  Huber,  (Supm.  Ct.  App. 
T.)  21  Misc.(N.  Y.)  28. 

Ohio.  —  Moore  t .  Beasley,  3  Ohio  294; 
Rosenbaum  v.  Pendleton,  9  Ohio  Dec.  642. 

Pennsylvania.  —  Diller  v.  Roberts,  13  S.  & 
R.  (Pa.)' 60,  15  Am.  Dec.  578;  Kaier  v.  Leahy, 
15  Pa.  Co.  Ct.  2\y.  Patterson  v.  Park,  166  Pa. 
St.  25;  Dellone  v.  Gerber,  3  York  Leg.  Rec. 
(Pa.)  23. 

South  Carolina.  —  Dorrill  V.  Stephens,  4  Mc- 
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or  re-enacted  in  jurisdictions  in  the  United  States,  imposes  a  liability  for 
double  rent  upon  a  tenant  holding  over  after  having  given  notice  of  his  inten- 
tion to  quit.1 

(2)  To  What  Tenancies  Applicable.  —  These  statutes  are  penal  and  are 
strictly  construed,  and  therefore  the  statute  4  Geo.  II.,  c.  28,  §  I,  does  not 
apply  to  a  weekly  or  quarterly  tenant,  or  other  periodical  tenant  for  less  than 
a  year,3  though  it  has  been  held  to  apply  to  a  tenant  from  year  to  year.3 
The  statute  11  Geo.  II.,  c.  19,  §  18,  has  been  held  to  be  confined  to  cases 
where  the  tenant  has  the  right  to  determine  his  tenancy  by  notice,  4  and  where 
he  in  fact  gave  a  valid  notice  sufficient  to  determine  it.5 

(3)  Notice  and  Demand  for  Possession.  —  Before  the  landlord  can  invoke  the 
benefit  of  the  statute  he  must  give  to  the  tenant  notice  to  quit,  and  must 
demand  possession,  in  writing.0  A  notice  to  the  tenant  to  quit  is,  however, 
a  sufficient  demand  for  possession.7  The  notice  to  quit  may  be  given  before 
the  termination  of  the  tenancy,  so  as  to  take  effect  upon  its  termination.8  If 
the  demand  for  possession  is  made  after  the  expiration  of  the  term,  and  in  the 
middle  of  a  quarter,  the  landlord  cannot  recover  single  rent  for  the  time  pre- 
ceding the  demand.9  Where  the  holding  is  after  notice  of  intention  on  the 
part  of  the  tenant  to  quit,  the  notice  must  have  been  sufficient  to  terminate 
the  tenancy. 10 

(4)  Termination  of  Tenancy  by  Forfeiture.  —  The  Illinois  statutes  which 
impose  a  liability  for  double  rent  upon  a  tenant  holding  over  after  the  expira- 
tion of  his  term  have  been  held  to  apply  only  where  the  term  expires  by  efflux 
of  time,  and  not  where  it  is  terminated  by  a  forfeiture.  In  the  latter  case  the 
tenant,  if  he  holds  over,  can  be  held  only  for  a  fair  and  reasonable  rent  for  use 
and  occupation. 11 

(5)  Holding  Over.  —  To  impose  liability  on  the  tenant  for  double  value,  his 
holding  over  must  have  been  wilful  and  knowingly  wrongful.12    Thus,  such 


64.  E.  C.  L.  521;  Hatheway  v.  McMahon,  4  N. 
Bruns.  209;  Nixdorff  v.  Wells,  4  Cranch  (C. 
C.)  350;  Ullman  Herzberg,  91  Ala.  458; 
Peitis  v.  Brewster,  94  Ga.  527;  Belles  v. 
Anderson,  3S  111.  App.  12S;  Granger  v.  Illinois, 
etc.,  Canal,  18  111.  443;  Beynroth  v.  Mande- 
ville;  5  Bush  (Ky.)  584;  Tegeler  v.  Mitchell,  60 
Mo.  App.  377;  Reeves  v.  McKenzie,  1  Bailey  L. 
(S.  Car.)  497. 

Treble  Value.  —  Hendrick  z>.  Cannon,  5  Tex. 
248. 

Assignee  for  Creditors  —  Preference  of  Penalty. 

—  See  Magann  v.  Ferguson,  29  Ont.  235. 

1.  Holding  Over  by  Periodical  Tenant  After 
Notice  to  Quit.  —  See  Fawcett  on  Landlord  and 
Tenant  517,  51S;  Regan  v.  Fosdick,  (N.  Y. 
City  Ct.  Gen.  T.I  18  Misc.  (N.  Y.)  556,  (Supm. 
Ct.  App.  T.)  19  Misc.  (N.  Y.)  4S9,  23  Misc.  (N. 
Y.)  623. 

2.  Lloyd''.  Rosbee,  2  Campb.  453.  See  also 
Wilkinson  v.  Hall,  3  Bing.  N.  Cas.  508,  32  E. 
C.  L.  226. 

3.  Ryal  v.  Rich,  10  East  4S.  Compare  Nix- 
dorff v.  Wells,  4  Cranch  (C.  C.)  350,  18  Fed. 
Cas.  No.  10,280:  Lane  v.  Marshall,  Mart.  &  Y. 
(Tenn.)  255. 

4.  Johnstone  v.  Hudlestonc,  4  B.  &  C.  922, 
10  E.  C.  L.  471;  Regan  v.  Fosdick,  (Supm.  Ct. 
App.  T.)  19  Misc.  (N.  Y.)48g,  23  Misc.  (N.  Y.) 
623.  Compare  Sullivan  v.  Bishop,  2  C.  &  P. 
359,  12  E.  C.  L.  170. 

5.  See  the  subdivision  immediately  follow- 
ing. 

6.  Demand  for  Possession  Condition  Precedent.  — 
Cobb  v.  Slokes,  8  East  358:  Belles  -•.  Ander- 
son, 3S  111.  App.  12S;  Chapman  v.  Wright,  20 
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111.  120;  Thompson  v.  Marsh,  4  Bush  (Ky. 
425;  Lane  v.  Marshall,  Mart.  &  Y.  (Tenn.)  255" 
See  also  Allison  v.  Thompson,  1  Litt.  (Ky.)  31', 
Comfiaie  Beynroth  v.  Mandevillc,  5  Bush  (Ky. 
585. 

The  notice  need  not  state  that  double  rent 
will  be  claimed.  Ullman  v.  Herzberg,  91  Ala. 
458. 

Where  the  notice  is  given  before  the  termi- 
nation of  the  tenancy  it  is  insufficient  if  it  re- 
quires a  surrender  of  possession  before  the 
expiration  of  the  term.  Page  v.  More,  15  Q. 
B.  684,  69  E.  C.  L.  684. 

Authority  of  Agent  to  Demand  Possession.  —  See 
Poole  v.  Warren,  8  Ad.  &  El.  582,  35  E.  C.  L. 
463- 

7.  Wilkinson  .'.  Colley,  5  Burr.  2694;  Poole 
v.  Warren,  8  Ad.  &  El.  582,  35  E.  C.  L.  463; 
Hirst  v.  Horn,  6  M.  &  W.  393." 

8.  Cutting  v.  Derby,  2  W.  Bl.  1075;  Messen- 
ger v.  Armstrong,  1  T.  R.  53. 

Where  a  notice  to  quit  is  given  to  a  single 
woman,  and  she  subsequently  marries,  double 
value  may  be  recovered  from  her  husband 
without  giving  a  new  notice.  Lake  v.  Smith, 
4  B.  &  P.  N.  R.  174. 

9.  Cobb  v.  Stokes,  S  East  358. 

10.  Johnstone  v.  Hudlestone,  4  B.  &  C.  922, 
10  E.  C.  L.  471;  Farrance  v.  Elkington,  2 
Campb.  591;  Pitkin Lloyd,  47  Mo.  A  pp.  280. 

11.  Termination  of  Tenancy  by  Forfeiture. — 
Stuart  v.  Hamilton,  66  111.  253. 

12.  Holding  Over  Must  Be  Wilful.  —  Hirst  v. 
Horn,  6  M.  &  W.  393;  Swinfen  v.  Bacon,  6  II. 
&  N.  1S4,  affirmed  6  H.  &  N.  846. 

In  Regan  v.  Fosdick,  (Supm.  Ct.  App.  T.) 

Volume  XVIII. 


Holding  Over.  LANDLORD  AND  TENANT.       Penalty  of  Double  Eent. 

liability  is  not  imposed  on  the  tenant  by  a  holding  over  under a  bona  fide 
claim  of  right1  no?  by  a  holding  over  by  his  subtenant  without  his  consent.* 
Cla  S)  EsHmating  Double  Value  or  Rent-  In  estimating  the  doub e -a uc :  of 
the  premises  only  the  value  of  the  hereditaments  is  to  be  taken  3  If  the 
lemaiTfor  possession  by  the  landlord  and  notice  to  quit  are  given  before  the 
teSat  on  T5S  tenancy  for  years,  the  double  value  is  estimated  from 
STSSStion  of  the  tenancy;  but  if  the  notice  was  not  given  until  after  the 
rermi,  t  on  of  the  tenancy,  the  double  value  is  estimated  from  the  time  when 
Z , ot cc  was  oiven.*  Under  the  English  rule  the  tenant  may  quit  at  any 
time  a  d  w  11  only  be  held  for  double  value  or  rent  for  the  time  during  which 
he  actually  held  over;'  but  under  the  Alabama  statute  which  makes  he  ten- 
MtHable  for  "double  the  amount  of  the  annual  rent  agreed  to  be  pad 
doub  e  ent  for  a  whole  year  may  be  recovered  irrespective  of  the  length  o 
dme  during  which  the  tenant   holds  over  after  notice  and  demand  for 

V%YWawer  of  Right  to  Double  Value.  —  Where  a  tenant  for  years  holds 
over  thVlanJlr/rd  may  waive  his  right  to  recover  double  the  yearly  value  ' 
and  as  a  rule  such  a  waiver  is  shown  by  the  acceptance  of  single  rent  or  by 
anv  aoreemetit  for  an  extension  of  the  tenancy. 

any(8f  ReZedy  for  Recovery  of  Penalty.  -  An  action  of  debt  ^e  only  remedy 
for  the  recovery  of  double  value  against  a  tenant  for  years  who  holds  over  after 
the  exp?ra?ion  of  his  term  and  demand  for  possession."    With  regard  to  the 
iabiHty  for  double  rent  of  a  tenant  holding  over  after 

terminate  the  tenancy,  the  statute  of  u  Geo.  II.,  c.  19,  expressly  proyaes 
Si?  may  be  recovered  in  the  same  manner  that  the  single  rent  could  have 

bee^^-Three  lan&r  his  assignee  of  the  reversion  is  the  person 
to  sue  for  the  penalty  for  holding  over."    A  lessee  to  whom  the  landlord  has 


iq  Misc.  (N.  Y.)  489,  reversing  (N.  Y.  City  Ct. 
Gen.  T.)  18  Misc.  (N.  Y.)  556,  a  tenant  holding 
over  after  he  had  given  notice  that  he  would 
quit  was  held  not  to  be  liable  for  double  rent 
under  the  New  York  statute,  where  his  removal 
was  prevented  by  an  order  of  the  board  of 
health  on  account  of  sickness  in  his  family 

1.  Holding  Over  under  Bona  Fide  Claim  of  Right. 
—  Wright  v.  Smith,  5  Esp.  203;  Soulsby  v. 
Neving,  9  East  313;  Rawlinson  v.  Marriott,  16 
L.  T.  N.  S.  207;  Belles  v.  Anderson,  38  ill. 
App.  128.  , 

2  Holding  Over  by  Subtenant.  —  Hands  v. 
Clark,  19  W.  R.  48.  Compare  Kerr  v.  Sim- 
mons, 8  Mo.  App.  431;  Morris  v.  Burton,  1 
Houst.  (Del.)  213. 

3.  Estimating  Double  Value.  —  Thus,  where 
an  owner  of  a  woolen  mill  and  steam  engine 
let  a  room  in  the  mill,  together  with  a  supply 
of  power  from  the  steam  engine,  it  was  held, 
in  an  action  against  the  tenant  for  holding 
over  after  the  expiration  of  the  notice  to  quit, 
that  in  estimating  the  double  value  the  value 
of  the  power  supplv  could  not  be  included. 
Robinson  v.  Learoyd,  7  M.  &  W.  48. 

4  Time  of  Estimating  Double  Value.  —  Cobb  v. 
Stokes.  S  East  35S;  Soulsby  v.  Neving,  9  East 
ill-  Bvnroth  v.  Mandeville,  5  Bush  (Ky.)  5»5- 

5. '  Booth  v.  Macfarlane,  1  B.  &  Ad.  904,  20 
E.  C.  L.  507;  Bowman  v.  Avery,  5  N.  Bruns. 
587-  Pettis  v.  Brewster,  94  Ga.  527. 

6.  Ulmani/.  Herzberg,  91  Ala.  458;  Lykes  v. 
Schwarz,  91  Ala.  401. 

7  Waiver  of  Right  to  Double  Value.  — See 
Rawlinson  v.  Marriott,  16  L.  T.  N.  S.  207; 
Soulsby  v.  Neving,  9  East  311. 


The  action  for  double  rent  is  not  barred  by  a 
previous  action  for  unlawful  detainer.  Ullman 
v.  Herzberg,  91  Ala.  458.  _  , 

Permission  to  the  tenant  to  remain  in  pos- 
session for  a  specified  time  after  the  termina- 
tion of  the  lease  does  not  waive  the  penalty  if 
the  tenant  holds  over  after  that  time.  Ullman 
v.  Herzberg,  91  Ala.  458. 

8.  Acceptance  of  Single  Rent.  —  Ryal  v.  Rich, 
10  East  52;  Doe  v.  Batten.  I  Cowp.  243.  See 
also  Wilgus  v.  Lewis,  8  Mo.  App.  336. 

9  Agreement  for  Extension  of  Tenancy.— 
Lofland  v.  Emory,  2  Harr.  (Del.)  297:  Beyn- 
roth  v.  Mandeville,  5  Bush  (Ky  )  384- 

10  Remedy  for  Recovery  ol  Penalty.  —  Cross  v. 
McClenahan,  54  Md.  21,  holding  that  a  court  of 
equity  will  not  lend  its  aid  to  enforce  a  recov- 
ery of  the  statutory  penalty  of  double  value 
for  holding  over. 

An  action  for  double  value  may  be  brought 
in  a  County  Court.  Wickham  v.  Lee,  12  Q. 
B.  521,  64  E.  C.  L.  521. 

The  landlord  cannot  distrain  for  double 
value     Timmins  v.  Rowlison,  I  W.  Bl.  535- 

11.  Who  May  Sue  for  Penalty.  —  Harcourt  v. 
Wvman,  3  Exch.  817. 

The  Executor  of  the  Landlord  may  sue  for  the 
penalty  for  holding  over  prior  to  the  landlord  s 
death.    Tingrey  v.  Brown,  I  B  &  P.  3io. 

One  Tenant  in  Common  may  bring  an  action 
for  the  double  value  of  his  moiety.  Cutting 
v.  Derby,  2  W.  Bl.  1077.  .  . 

But  tenants  in  common  cannot  sue  jointly 
for  double  value  for  holding  over  where  there 
has  been  no  joint  demise.  Wilkinson  v.  Hall, 
1  Bing.  N.  Cas.  713.  =7  E.  C.  L.  555; 
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granted  a  lease  to  begin  after  the  expiration  of  the  lease  to  the  overholding 
tenant  cannot  sue  for  the  penalty. 1 

b.  Provisions  in  Leases.  —  In  a  number  of  cases  provisions  in  leases 
requiring  the  tenant  to  pay  double  rent  for  such  time  as  he  holds  over  have 
been  enforced,  and  the  recovery  of  such  double  rent  has  been  allowed  as 
liquidated  damages.3 

XII.  Estoppel  to  Deny  Landlord's  Title  —  1.  In  General.  —  It  is  a  settled 
and  well-recognized  rule  at  the  present  day  —  subject  to  well-defined  excep- 
tions —  that  a  tenant  cannot  dispute  his  landlord's  title.3    In  case  of  leases  by 

1.  Ulatchford  v.  Cole,  5  C.  R.  N.  S.  514,  94 
E.  C  L.  514. 

2.  Poppers  v.  Meager,  47  111.  App.  593, 
affirmed  148  111.  192;  Dubuque  Lumber  Co.  v. 
Kimball,  (Iowa  1900)  82  N.  W.  Rep.  458; 
Walker  v.  Engler,  30  Mo.  130;  Beaver  v.  Ran- 
dall, 5  Mo.  App.  297.  See  also  Parsons  v. 
Wright,  102  Iowa  473;  Kelso  v.  Crilly,  85 
111.  App.  568.  And  see  the  title  Liquidated 
Damages. 

Waiver  by  Acceptance  of  Single  Rent.  —  In 

Wilgus  v.  Lewis,  8  Mo.  App.  336,  a  provision 
in  the  lease  that  the  tenant  should  pay  double 
rent  for  every  day  he  should  hold  over  was 
held  to  be  waived  by  the  payment  and  accept- 
ance of  rent  according  to  the  terms  of  the  ex- 
pired lease. 

Covenant  for  Renewal  and  Also  for  Payment  of 
Double  Rent.  —  Where  the  lease  provided  for 
the  payment  of  double  rent  for  such  time  as 
the  lessee  should  hold  over,  and  also  contained 
a  covenant  giving  to  the  tenant  the  privilege 
to  renew,  and  the  tenant  held  over  without 
the  execution  of  a  new  lease,  it  was  held  that 
he  must  be  taken  to  have  held  under  the  cove- 
nant for  renewal,  and  therefore  was  not  liable 
to  pay  double  rent.  Insurance,  etc.,  Co.  v. 
National  Bank,  71  Mo.  58. 

Recovery  in  One  Action  as  Bar  to  Second  Action. 
—  The  landlord's  recovery  of  double  rent  for 
one  month  under  the  terms  of  the  lease  is  a 
bar  to  a  second  action.  Kerr  z*.  Simmons,  9 
Mo.  App.  376,  11  Mo.  App.  595,  82  Mo.  269. 

Right  of  Tenant  to  Quit  Without  Notice.  — 
Where  a  written  lease  of  a  store,  at  an  annual 
rental  payable  monthly,  provided  that  the 
lessee  should  pay  double  rent  for  every  day 
he  held  over  after  the  expiration  of  the  term, 
a  id  he  held  over,  it  was  held  that  the  lessor 
was  not  entitled  to  one  month's  notice  of  the 
lessee's  intention  to  quit.    Deaver  v.  Randall, 

5  Mo.  App.  297.    See  also  Green  v.  Kroeger, 
67  Mo.  App.  621. 

3.  Tenant  Estopped  to  Deny  Landlord's  Title  — 
England  —  Doe  v.  Foster,  3  C.  B.  229,  54  E. 
C.  L.  229;  Doe  v.  Smythe,  4  M.  &  S.  347; 
Any. -Gen.  v.  Hotham,  T.  &  R.  219;  Doe  v. 
Fuller,  Tvrw.  &  G.  17;  Phipps  v.  Sculthorpe, 
1  B.  &  Aid.  50;  Agar  v.  Young,  C.  &  M.  78,  41 
E.  C.  L.  49;  Cook  v.  Whellock,  24  O.  B.  D. 
65S;  Partington  v.  Woodcock,  4  L.  J.  K.  B. 
239;  Hawksbee  v.  Hawksbee,  23  L.  J.  Ch.  521; 
Archbold  v.  Scully,  9  H.  L.  Cas.  360;  Ford  v. 
Agsr,  2  H.  &  C.  279;  Doe  v.  Edwards,  6  C.  & 
P.  20S.  25  E.  C.  L.  359;  Evans  v.  Mathias,  3 
Jur.  N.  S.  793;  Dancer  v.  Hastings,  12  Moo. 
34:  Yellowly  v.  Gower,  11  Exch.  274;  Duke  v. 
Ashby,  7  H.  &  N.  600;  Cuthbertson  v.  Irving, 

6  H.  &  N.  135;  Jarman  v.  Hale,  (1899)  1  O.  B. 
994:  Langford  v.  Selmes,  3  Kay  &  J.  220; 
Wood  v.  Day,  7  Taunt.  646,  2  E.  C.  L.  645; 
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Francis  v.  Doe,  4  M.  &  W.  331 ;  Agar  v.  Young, 
C.  &  M.  78,  41  E.  C.  L.  49;  Friend  v.  Easta- 
brook,  2  W.  Bl.  1152;  Doe  v.  Rosser,  3  East 
15;  White  v.  Foljambe,  11  Ves.  Jr.  344;  Wil- 
son v.  Townshend,  2  Ves.  Jr.  696;  Doe  v. 
Hawkes,  4  L.  J.  K.  B.  216;  Willoughby  v. 
Chamberlaine,  5  W.  R.  328;  Palmer  v.  Ekins, 
2  Ld.  Raym.  1550. 

Canada. — Ansley  v.  Longmire,  4  N.  Bruns. 
321;  Pyatt  v.  McKee,  3  Ont.  151;  Talbot  v. 
Poole,  15  Ont.  Pr.  99;  White  v.  Nelles,  11  Can. 
Sup.  Ct.  587;  Christie  v.  Clarke,  16  U.  C.  C. 
P.  544;  Renalds  v.  Offitt,  15  U.  C.  Q.  B.  221; 
Smith  v.  Modeland,  11  U.  C.  C.  P.  387;  Davy 
v.  Cameron,  14  U.  C.  Q.  B.  483;  O'Hagan  v. 
St.  Pierre,  16  Rev.  Leg.  39.  See  also  Patter- 
son v.  Smith,  42  U.  C.  Q.  B.  1. 

United  States.  —  Peyton  v.  Stith,  5  Pet.  (U. 
S.)  485;  Slott  v.  Rutherford,  92  U.  S.  107; 
Hughes  v.  Clarksville,  6  Pet.  (U.  S.)  369; 
Woodward  v.  Brown,  13  Pet.  (U.  S.)  1;  Walden 
v.  Bodley,  14  Pet.  (U.  S.)is6;  Lewis  v.  Hawk- 
ins, 23  Wall.  (U.  S.)  119;  Williams  v.  Morris, 
95  U.  S.  444;  Hackett  v.  Marmet  Co.,  (C.  C. 
A.)  52  Fed.  Rep.  268;  Blight  v.  Rochester,  7 
Wheat.  (U.  S.)  535;  Pengra  v.  Munz,  29  Fed. 
Rep.  830;  California,  elc,  Land  Co.  v.  Munz, 
29  Fed.  Rep.  837. 

Alabama.  —  Shelton  v.  Doe,  6  Ala.  230; 
Randolph  v.  Carlton,  8  Ala.  606;  Henley  v. 
Branch  Bank,  16  Ala.  552;  Crawford  v.  Jones, 
54  Ala.  459;  Borland  v.  Box,  62  Ala.  87;  Nor- 
wood v.  Kirby,  70  Ala.  397;  Otis  v.  McMillan, 
70  Ala.  46;  Farris  v.  Houston,  74  Ala.  162,  71 
Ala.  570;  Bishop  v.  Lalouette,  67  Ala.  197; 
Caldwell  v.  Smith,  77  Ala.  157;  Decatur  Land 
Co.  v.  Cook,  (Ala.  1900)  27  So.  Rep.  559;  Van- 
cleave  v.  Wilson,  73  Ala.  387;  Blankenship  v. 
Blackwell,  (Ala.  1900)  27  So.  Rep.  551. 

Arkansas.  —  Thorn  v.  Reed,  I  Ark.  480; 
Miller  v.  Turney,  13  Ark.  385;  Blakeney  v.  Fer- 
guson, 20  Ark.  547;  Hershey  v.  Clark,  27  Ark. 
527;  Simmons  v.  Robertson,  27  Ark.  50;  James 
v.  Belding,  33  Ark.  536;  Fordyce  v.  Young,  39 
Ark.  135;  Bryan  v.  Winburn,  43  Ark.  28; 
James  v.  Miles,  54  Ark.  460. 

California.  —  Henderson  v.  Grevvell,  8  Cal. 
581;  McKune  v.  Montgomery,  9  Cal.  575; 
McCreary  v.  Marston,  56  Cal.  403;  Peterson 
v.  Kinkead,  92  Cal.  372;  Ashton  v.  Golden 
Gate  Lumber  Co.,  (Cal.  1899)  58  Pac.  Rep.  1; 
Morse  v.  Roberts,  2  Cal.  515. 

Colorado.  —  Eckles  Booco,  11  Colo.  522. 
Connecticut.  —  Mervvin  v.  Camp,  3  Conn.  42; 
Camp  v.  Camp,  5  Conn.  291,  13  Am.  Dec.  60; 
Magill  v.  Hinsdale,  6  Conn.  469;  Goodman  v. 
Jones,  26  Conn.  264;  Rodgers  v.  Palmer,  33 
Conn.  156. 

Delaware.  —  Reed  v.  Todd,  1  Harr.  (Del.)  138. 
District  of  Columbia.  —  Morris  t.  Wheal,  11 
App.  Cas.  (D.  C.)  201. 
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an  unauthorized  agent,  the  tenant  will 

Florida.  —  Winn  v.  Strickland,  34  Fla.  610; 
Robertson  v.  Biddell,  32  Fla.  304. 

Geot^ia.  —  Ingram  w.  Little,  H  Ga.  173,  58 
Am.  Dec  549;  Richardson  v.  Harvey,  37  Ga. 
■zi\-  Gleaton  v.  Gleaton,  37  Ga.  650;  Hill  v. 
Goo'lsby,  41  Ga.  289;  Wilboin  v.  Whitfield,  44 
Ga.  51;  Burnett  v.  Rich,  45  Ga.  211;  Beall  v. 
Davenport,  48  Ga.  165,  15  Am-  Rep.  656;  Tufts 
v.  Du  Bignon,  6t  Ga.  328;  Clarke  v.  Beck,  72 
Ga.  127;  Flannery  v.  Hightovver,  97  Ga.  592; 
McDowell  v.  Sullive,  78  Ga.  148;  Grizzard  v. 
Roberts,  no  Ga.  41. 

Illinois.  —  Ankcny  v.  Pierce,  1  111.  262; 
Tilghman  v.  Lil tie,  13  HI-  239;  Doggett  v. 
Norton,  20  111.  332;  Prettyman  v.  Walton,  34 
111.  175;  Doty  v.  Burdick,  83  111.  473;  Sexton 
v.  Carley,  147  111.  269;  Grundies  Kelso,  41 
111.  App!  200;  Cantwell  v.  Moore,  44  111.  App. 
656;  Mackin  v.  Haven,  88  111.  App.  434- 

Indiana.  —  Millhollin  v.  Jones,  7  Ind.  715; 
Cressler  v.  Williams,  80  Ind.  366;  Pouder  v. 
Catterson,  127  Ind.  434;  Hamline  v.  Engle,  14 
Ind.  App.  685. 

Iowa.  —  Sullivan  v.  Finn,  4  Greene  (Iowa) 
544;  Stout  v.  Merrill,  35  Iowa  47;  Bowdish  v. 
Dubuque,  38  Iowa  341. 

Kansas.  —  Brenner  v.  Bigelow,  8  Kan.  496; 
Mooney  v.  Olsen,  21  Kan.  691;  Pettigrew  v. 
Mills,  36  Kan.  745. 

Kentucky.  —  Harrison  v.  Marshall,  4  Bibb 
(Ky.)  525;  Turly  v.  Rodgers,  1  A.  K.  Marsh.  (Ky) 
245-  Hamkw.  Lawrence,  2  A.  K.  Marsh.  (Ky.) 
360;  Hvynes  v.  Adams,  3  A.  K.  Marsh. 
(Ky.)  149;  Matter  of  Helm,  5  Litt.  (Ky.)  185, 
15  Am.  Dec.  64;  Conley  v.  Chiles,  5  J.  J. 
Marsh.  (Ky.)  307;  Elms  v.  Randall,  4  Dana 
(Ky.)  519;  Lively  v.  Ball,  2  B.  Mon.  (Ky.)  53; 
Norton  v.  Doe,  1  Dana  (Ky.)  15;  Sebastian  v. 
Ford,  6  Dana  (Kv.)  436:  South  v.  Marcum, 
15  Ky.  L.  Rep.  339,  22  S.  W.  Rep.  844;  Trabue 
v.  Ramage,  80  Ky.  323;  Saunders  v.  Moore,  14 
Bush  (Ky.)oj;  Morris  v.  Apperson,  11  Ky.  L. 
Rep.  838,  13  S.  W.  Rep.  441. 

Louisiana.  —  Phelps  v.  Tayior,  23  La.  Ann. 
585;  Paquetel  v.  Gauche,  17  La.  Ann.  63; 
Wvkoff  v.  Miller,  48  La.  Ann.  475. 

Maine. —  Kinsman  v.  Greene,  16  Me.  60; 
Goodenow  v.  Kilby,  24  Me.  425. 

Maryland.  —  Isaac  v.  Clarke,  2  Gill  (Md.)  I; 
Vrooman  v.  McKaig,  4  Md.  450,  59  Am.  Dec. 
85;  Gelston  v.  Sigmund,  27  Md.  345;  Goodsell 
v.  Lawson,  42  Md.  348;  Cook  v.  Creswell,  44 
Md.  581;  Union  Banking  Co.  v.  Giltings,  45 
Md.  181;  Outtoun  v.  Dulin,  72  Md.536;  Camp- 
bell v.  Shipley,  41  Md.  81. 

Massachusetts.  —  Bailey  v.  Kilburn.  10  Met. 
(Mass.)  176,  43  Am  .  Dec.  423;  Benedict  v. 
Morse,  10  Met.  (Mass.)  223;  Towne  v.  Butter- 
field,  97  Mass.  105;  Holbrook  v.  Young,  108 
Mass.  83.  Compare  Croade  v.  Ingraham,  13 
Pick.  (M  iss.)  33. 

Michigan.  —  Byrne  v.  Bccson,  1  Dor.gl. 
(Mich.)  179;  Falkner  v.  Beers,  2  Dougl.  (Mich.) 
117;  Lee  v.  Payne,  4  Mich.  106;  Blanchard  v. 
Tyler,  12  Mich.  339,  86  Am.  Dec.  57;  Hogseit 
v.  Ellis,  17  Mich.  351;  Ryerson  v.  Eldred,  18 
Mich.  2t;  Fuller  v.  Sweet,  30  Mich.  237,  18 
Am.  Rep.  122;  Bertram  v.  Cook,  32  Mich.  518; 
Whitford  v.  Crooks,  50  Mich.  40;  Henderson 
v.  Miller.  53  Mich.  590. 

Minnesota.  —  Allen  v.  Chatfield,  S  Minn.  435. 


be  estopped  to  deny  the  title  of  the 

Mississippi.  —  Slier  v.  Surget,  10  Smed.  & 
M.  (Miss.)  154;  Richardson  v.  Borden,  42  Miss 
71;  Dennistoun  v.  Potts,  26  Miss.  13;  Brown 
v.  Issaquena  County,  54  Miss.  230;  Love  v. 
Law,  57  Miss.  596;  Griffin  v.  Sheffield,  38 
Miss.  359,  77  Am.  Dec.  646;  Frazer  v.  Robin- 
son, 42  Miss.  121;  Hawkins  v.  James,  69  Miss. 
274. 

Missouri.  —  St.  Louis  v.  Morton,  6  Mo.  476; 
Stoops  v.  Devlin,  16  Mo.  162;  Hood  v.  Maihis, 
21  Mo.  308;  Shepard  v.  Martin,  31  Mo.  492; 
Walkers-.  Harper,  33  Mo.  592;  Grant  v.  While. 
42  Mo.  285;  Slagg  v.  Eureka  Tanning,  etc., 
Co.,  56  Mo.  317;  Green  v.  Missouri  Pac.  R. 
Co.,  82  Mo.  653;  Krank  v.  Nichols,  6  Mo. 
App.  72. 

Nebraska.  —  Mattis  v.  Robinson,  1  Neb.  3; 
Bartlet  v.  Robinson,  52  Neb.  715. 

New  Hampshire.  —  Hill  v.  Boulell,  3  N.  H. 
502;  Gray  v.  Johnson,  14  N.  H.414;  Russell  r. 
Allatd,  18  N.  H.  222;  Glynn  v.  George,  20  N. 
H.  114;  Thorndyke  v.  Norn's,  24  N.  H.  454; 
Russell  v.  Fabyan,  27  N.  H.  529. 

New  Jersey.  —  Den  v.  Ashmore,  22  N.  J.  L. 
261. 

New  York.  —  Jackson  v.  Vosburgh,  7  Johns. 
(N.  Y.)  186;  People  v.  Stiner,  45  Barb.  (N.  Y.) 
56;  Gregory  v.  Michaels,  (N.  Y.  City  Ct.  Gen. 
T.)  1  Misc.  (N.  Y.)  195;  Farnham  v.  Mallory, 
2  Abb.  App.  Dec.  (N.  Y.)  100;  Hall  v.  Luther, 
13  Wend.  (N.  Y.)  491;  Holmes  v.  Stielz,  (N.  Y. 
City  Ct.  Spec.  T.)  2  City  Cl.  (N.  Y.)  77;  Matter 
of  Public  Parks,  73  N.  Y.  560;  Matter  of  Mc- 
Cormick.  (Albany  City  Ct.)  30  Misc.  (N.  Y.) 
285;  Zink  v.  Bohn,  (Buffalo  Super.  Ct.  Gen. 
T.)  3  N.  Y.  Supp.  4;  Ackley  v.  Westervelt,  86 
N.  Y.  448;  Bigler  v.  Furman,  58  Barb.  (N.  V.) 
545;  Jackson  v.  Davis,  5  Cow.  (N.  Y.)  123,  15 
Am.  Dec.  451;  LamDert  v.  Huber,  (Supm.  Ct. 
Spec.  T.)  22  Misc.  (N.  Y.)  462;  Bohn  v.  Hatch, 
(Buffalo  Super.  Ct.  Gen.  T.)  39  N.  Y.  St.  Rep. 
404;  Prevot  v.  Lawrence,  51  N.  Y.  222;  Davis 
v.  Delaware,  etc.,  Canal  Co.,  109  N.  Y.  47,  4 
Am.  St.  Rep.  418;  Tilyou  v.  Reynolds,  108  N. 
Y.  558;  Tompkins  v.  Snow,  63  Barb.  (N.  Y.) 
525;  Whiting  v.  Edmunds,  94  N.  Y.  309; 
Church  v.  Schoonmaker,  115  N.  Y.  570;  Soin- 
mer  v.  Bavarian  Star  Brewing  Co.,  (C.  PL 
Spec.  T.)  6  Misc.  (N.  Y.)  413.  Compare  Willis 
v.  McKinnon,35  N.  Y.  App.  Div.  131. 

North  Carolina.  —  Abbott  v.  Cromartie,  72 
N.  Car.  292,  21  Am.  Rep.  457;  Pate  v.  Turner, 
94  N.  Car.  47;  Benton  *.  Benton,  95  N.  Car. 
559;  Springs  v.  Schenck,  99  N.  Car.  551,  6  Am. 
St.  Rep.  552;  Conwell  v.  Mann,  100  N.  Car.  234. 

Ohio.  —  Devacht  v.  Newsam,  3  Ohio  57: 
Moore  v.  Beasley,  3  Ohio  294;  Presbyterian 
Church  v.  Pickett,  Wright  (Ohio)  57:  Eong- 
worlh  v.  Wolfingcr,  Wright  (Ohio)  216;  Green 
Tp.  v.  Robinson,  Wright  (Ohio)  436;  Rooker  v. 
Demerit,  1  Ohio  Cir.  Ct.  156,  1  Ohio  Cir.  Dec. 
89;  Maxwell  v.  Griftner,  13  Ohio  Cir.  Ct.  616, 
5  Ohio  Cir.  Dec.  323. 

Oklahoma.  —  Hagar  v.  Wikoff,  2  Okla.  5S0. 

Pennsylvania.  —  Graham  v.  Moore,  4  S.  &  R. 
(Pa)  467-  Harrisburg  School  Dist.  v.  Long, 
(Pa.  1S87)  10  Atl.  Rep.  769;  Ward  v.  Philadel- 
phia, (Pa.  1886)  4  Cent.  Rep.  664;  Elliott  v. 
Smith,  23  Pa.  St.  131:  Lebanon  Scho  ,1  Dist. 
v.  Lebanon  Female  Seminary.  22  W.  N.  C. 
(Pa.)  65;  Reith  v.  Reith,  13  W.  N.  C.  (Pa.) 
2  Volume  XVIII. 


Estoppel  to  Deny 


LANDLORD  AND  TENANT. 


Landlord's  Title. 


principal;'  and  in  case  of  leases  by  the  agent  of  an  undisclosed  principal,  the 
tenant  will  be  estopped  in  an  action  by  the  agent  to  deny  his  title.2  The 
estoppel  will  arise  in  case  of  a  lease  by  a  receiver.3  The  fact  that  the  lease 
was  void  will  not  prevent  the  estoppel  arising.4  And  the  estoppel  has  also 
been  held  to  arise  .where  the  tenant  entered  under  an  agreement  for  a  lease.5 
The  fact  that  at  the  time  of  the  letting  a  stranger  was  in  possession,  churning 
title,  is  immaterial  where  the  lessee  in  fact  goes  into  possession  under  the 
lease.6  The  principle  of  estoppel  extends  to  leases  of  all  kinds  of  property,' 
and  does  not  depend  in  any  way  upon  the  validity  of  the  landlord's  title;** 
and  it  extends  to  the  title  to  every  part  of  the  demised  premises.9 

See  also  the  titles  Ejectment,  vol.  10,  p.  511; 
ESTOITEL,  vol.  11,  p.  442  et  seq. 

One  accepting  a  lease  cannot  lawfully  re- 
fuse to  surrender  possession  at  the  end  of  the 
term  on  the  ground  that  there  was  a  prior 
agreement  under  which  he  might  have  held 
had  he  not  taken  a  lease.  McCreary  v.  Mars- 
ton,  56  Cal.  403. 

When  the  Relation  of  Landlord  and  Tenant  Was 
Created  by  Operation  of  Law,  the  principle  that 
the  tenant  could  not  dispute  the  landlord's  title 
has  been  held  not  to  apply.  H  ughes  v.  Clarks  • 
ville,  6  Pet.  (U.  S.)  369;  Vance  v.  Johnson,  10 
Humph.  (Tenn.)  214. 

1.  Lease  by  Unauthorized  Agent.  —  Swartzwel- 
dtr  v.  U.  S.  Bank,  1  J.  J.  Marsh.  (Ky.)  38; 
Wolf  v.  Holton,  104  Mich.  107;  Brahn  v.  Jersey 
City  Forge  Co.,  3S  N.  J.  L.  74;  Melcher  v. 
Kreiser,  28  N.  Y.  App.  Div.  362,  reversing  50 
N.  Y.  Supp.  1130;  Bowles  v.  Brice,  66  Tex. 
724.  Compare  Chicago,  etc.,  R.  Co.  v.  Keegan, 
152  111.  413. 

2.  Lease  by  Agent  of  Undisclosed  Principal.  — 
Stott  v.  Rutherford,  92  U.  S.  107;  Bedford  v. 
Kelly,  61  Pa.  St.  491;  Holt  v.  Martin,  51  Pa. 
St.  499. 

3.  Lease  by  Receiver. —  Pouder  v.  Catterson, 
127  Ind.  434. 

4.  Void  Lease.  —  Crawford  -'.  Jones,  54  Ala. 
459;  Heath  v.  Williams,  25  Me.  209,  43  Am. 
Dec.  265;  King  v.  Murray,  6  Ired.  L.  (28  N. 
Car.)  62;  Byrne  v.  Beeson,  1  Dougl.  (Mich.) 
179;  Marr  v.  Ray,  50  111.  App.  415.  Compare 
Schenck  v.  Stumpf,  6  Mo.  App.  381. 

5.  Rose  v.  Davis,  11  Cal.  133. 

6.  Kinsman  v.  Greene,  16  Me.  60. 

7.  The  Tenant  of  a  Tramway,  after  termination 
of  the  tenancy,  cannot  dispute  his  landlord's 
right  of  possession.  James  v.  Miles,  54  Ark. 
460. 

Lessee  of  Oyster  Beds. —  Hurst  v.  Dulany,  84 
Va.  701. 

The  Lessee  from  a  Municipal  Corporation  of  Pub- 
lic Grounds  is  estopped,  after  full  enjoyment 
of  his  lease,  to  deny  the  right  or  power  of  the 
corporation  to  make  the  lease.  Helena  v. 
Turner,  36  Ark.  577. 

The  Lessee  of  a  Town-site  Lot  was  held  estopped 
to  deny  the  lessor's  title,  in  Hagar  v.  Wikoff, 
2  Okla.  5S0. 

Lease  of  Riparian  Rights. —  In  California  ii 
has  been  held  that  a  lessee  of  another  riparian 
proprietor  of  the  right  to  use  water  of  an  ad- 
joining stream,  was  not  estopped,  upon  the 
expiration  of  the  agreement,  to  assert  his  right 
as  a  riparian  owner  to  the  use  of  the  water. 
Swift  v.  Goodrich,  70  Cal.  103. 

8.  Rector  v.  Gibbon.  11 1  U.  S.  276. 

9.  Miller  7'.  Turney,  13  Ark.  385;  Longfellow 
v.  Longfellow,  54  Me.  240. 
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435;  McElroy  v.  Railroad  Co.,  7  Pa.  St. 
536;  Weaver  v.  Craighead,  104  Pa.  St.  288; 
Boyer  v.  Smith,  3  Watts  (Pa.)  449,  5  Watts 
(Pa.)  55;  Cleavinger  v.  Reimar,  3  W.  &  S.  (Pa.) 
486;  Howard  v.  Murphy,  23  Pa.  St.  173;  Ran- 
kin v.  Simpson,  19  Pa.  St.  471,  57  Am.  Dec. 
668.  Compare  Hall  v.  Benner,  I  P.  &  W.  (Pa.) 
402. 

Rhode  Island.  —  Providence  County  Sav. 
Bank  v.  Phalen,  12  R.  I.  495. 

South  Carolina.  —  Wilson  v.  Weathersby,  I 
Nott  &  M.  (S.  Car.)  373,  note  a;  Eiferl.  v. 
Read,  1  Nott  &  M.  (S.  Car.)  374,  note;  Calhoun 
v.  Perrin,  2  Brev.  (S.  Car.)  247;  Camden 
Orphan  Soc.  v.  Lockhart,  2  McMull.  L.  (S. 
Car.)  84;  Whaley  v.  Whaley,  1  Spears  L.  (S. 
Car.)  225,  40  Am.  Dec.  594;  Anderson  v.  Darby, 
1  Nott  &  M.  (S.  Car.)  369. 

South  Dakota.  —  Williams  v.  Wait,  2  S.  Dak. 
210,  39  Am.  St.  Rep.  768. 

Tennessee.  —  Hammons  v.  McClure,  85  Tenn. 
65;  Philips  v.  Robertson,  2  Overt.  (Tenn.)  399; 
Rogers  v.  Waller,  4  Hay  w.  (Tenn.)  205,  9  Am. 
Dec.  758;  Shultz  v.  Elliott,  11  Humph.  (Tenn.) 
183;  Caldwell  v.  Harris,  4  Humph.  (Tenn.)  24; 
Washington  v.  Conrad,  2  Humph.  (Tenn.)  562; 
Wilson  v.  Smith,  5  Yerg.  (Tenn.)  379;  Elliott 
v.  Lawless,  6  Heisk.  (Tenn.)  123;  Duke  v.  Har- 
per, 6  Yerg.  (Tenn.)  280.  27  Am.  Dec.  462;  Wat- 
son v.  Smith,  10  Yerg.  (Tenn.)476;  Stephenson 
v.  Richmond,  11  Humph.  (Tenn.)  591 ;  Bullard 
v.  Copps,  2  Humph.  (Tenn.)  409,  37  Am.  Dec. 
561;  Bowser  v.  Bowser,  8  Humph.  (Tenn.)  23, 
10  Humph.  (Tenn.)  49;  Wood  v.  Turner,  7 
Humph.  (Tenn.)  517,  8  Humph.  (Tenn.)  685; 
Howard  v.  Terry,  4  Sneed  (Tenn.)  419;  Alli- 
son v.  Casey,  4  Baxt.  (Tenn.)  587.  Compare 
Baker  v.  Hale,  6  Baxt.  (Tenn.)  46. 

Texas. — •  Lyles  v.  Murphy,  38  Tex.  75; 
Lamb  v.  Beaumont  Temperance  Hall  Co.,  2 
Tex.  Civ.  App.  289;  Juneman  v.  Franklin,  67 
Tex.  411. 

Vermont.  — Greeno  v.  Munson,  9  Vt.  37,  31 
Am.  Dec.  605;  Bovvker  v.  Walker,  1  Vt.  18,  18 
Am.  Dec  670;  Tuttle  v.  Reynolds,  1  Vt.  80; 
Hall  v.  Dewey,  10  Vt.  593;  Ripley  v.  Yale,  18 
Vt.  220;  Wires  v.  Nelson,  26  Vt.  13:  Robinson 
v.  Sherwin,  36  Vt.  69;  Robinson  v.  Hathaway, 
Brayt.  (Vt.)  151;  Stacy  v.  Bostwick,48  Vt.  192; 
Congregational  Soc.  v.  Walker,  18  Vt.  600; 
Wilbur  v.  Nichols,  61  Vt.  432. 

Virginia.  —  Hurst  v.  Dulany,  84  Va.  701; 
Emerick  v.  Tavener,  9  Gratt.  (Va.)  220,  58  Am. 
Dec.  217;  Creigh  v.  Henson,  10  Gratt.  (Va.) 
231;  Wild  v.  Serpell,  10  Gratt.  (Va.)  405; 
Alderson  v.  Miller,  15  Gratt.  (Va.)  279. 

West  Virginia.  —  Voss  v.  King,  38  W.  Va. 
607. 

Wisconsin.  —  Ricketson  v.  Galligan,  89  Wis. 
394- 
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The  Tenant  Cannot  Assert  a  Paramount  Title  in  Himself  until  he  has  first  surrendered 
the  possession  to  his  landlord,1  nor  can  he  litigate  his  right  to  the  premises  as 
a  cotenant  with  the  landlord  without  surrendering  possession.-6 

Attornment  to  Owner  of  Paramount  Title.  —  So  also  the  tenant  cannot,  Without  an 
eviction  actual  or  constructive,  attorn  to  the  owner  of  the  paramount  title,  so 
as  to  enable  him  to  assert  the  title  of  such  owner  against  the  landlord.-  _ 

Proof  of  Requisites  of  Estoppel.  —  Where  one  claims  the  benefit  of  the  principle 
that  the  tenant  cannot  dispute  his  landlord's  title,  he  must  show  affirmatively 
that  the  relation  of  landlord  and  tenant  existed  between  the  parties,'1  and 
when  the  defendant  claims  that  he  was  not  holding  as  tenant  of  the  plaintiff, 
but  as  tenant  of  the  owner  of  the  paramount  title,  evidence  to  sustain  such 
claim  should  be  admitted.5 

Face  of  Lease  Showing  Defect  in  Landlord's  Title.  —  The  fact  that  the  want  of  title 
or  a  defect  in  the  landlord's  title  appears  on  the  face  of  the  lease  has  been  held 
not  to  enable  the  tenant  to  dispute  his  landlord's  title.0 

Want  of  Title  Shown  by  Landlord's  Evidence.  —  So  also  the  tenant  has  been  held 
estopped  to  deny  the  landlord's  title  in  an  action  for  rent  though  the  latter  s 
want  of  title  appeared  from  his  own  evidence.7 

Admissions  by  Landlord  of  Want  of  Title.  —  Even  the  fact  that  the  landlord  has 
admitted  his  want  of  title  will  not  prevent  the  tenant  from  being  precluded  by 
the  estoppel.8 

Property  Not  Included  in  Description  in  Lease.  —  Where  the  tenant  actually  enters 
into  possession  by  virtue  of  his  lease,  the  fact  that  part  of  the  property  into 
possession  of  which  he  entered  was  not  included  in  the  description  in  the  lease 
of  the  premises  demised  will  not  enable  the  tenant  to  dispute  the  landlord  s 
title  to  such  part.0 

Necessity  for  Entry  under  Lease.  —  Unless  the  tenant  has  entered  into  possession 
under  the  landlord,  or  occupied  under  the  lease,  the  estoppel  to  deny  the 
latter's  title  does  not  arise.10 

Character  of  Parties.  —  The  Character  of  the  Lessee  does  not  affect  the  estoppel. 
Thus  the  estoppel  has  been  enforced  where  the  lessee  was  a  municipal  cor- 
poration 11  or  a  person  non  siti  juris,  or  under  other  disability  to  contract. 

Character  of  Lessor.  —  Nor  can  the  lessee  attack  the  lessor  s  title  on  account 
of  the  latter's  character.13 

But  of  course,  accepting  a  lease  of  a  part  10.  District  of :  Columbia  v.  Johnson^  Mackey 
of  a  tract  does  not  estop  the  lessee  from  deny-  (D.  C.)  51;  Bain  v.  Matteson,  54  N  Y.  663: 
Ing  the  lessor^  title  to  the  balance  of  the  tract.      Nerhooth  v.  Althouse,  8  Watts  (Pa.)  427,  3-1 

I^eRiogers^a  Boynfon&  £"  ila.^  Morris  School  District.  -  Harrisburg  School-Dist. 

,  Wheat    1 1  A pp.  Cas  ' ( D,  C.)  201;  Shultz  v.      v.  Long,  (Pa.  1887)  10  Atl.  Rep.  769  Lebanon 

EllioU?  n  Humph.  (Tenn\)  183.  f^°°^  tvftS'E,  ^ 

2  Hershey  v.  Clark,  27  Ark.  527.  (Pa.  18S8)  12  Atl.  Rep.  857. 

3  Simmons  v.  Robertson,  27  Ark.  50;  Ro-  City.  -  A  c.ty  entering  as  .assignee  of  the 
natdsoS  v.  Tabor,  43  Ga.  230.  lessee  is  estopped  to  deny  the  title  of  the  lessor. 

4.  Lakin  v.  Roberts,  (C.  C.  A.)  54  Fed.  Rep.  Ballance  v.  Peoria,  1S0  I  1  29. 

461!  affirming  53  Fed.  Rep.  333-  ,  12'  Slave  as  Le89ee'  ~  W,ls°n  *  JameS'  79  N" 

5    Wilborn  v.  Whitfield,  44  Ga.  51.  Car.  349. 

6.  Duke  v.  Ashby,  7  H.  &  N.  600;  Jolly  13.  Lease  from  Slave.  -  Helmes  v.  Stewart,  26 

v   Aibuthnot,  4  De  G.  &  T.  224;  Morton  v.  Mo.  529. 

Woods,  L.  R.  4  Q.  B.  293;  Tilyou  v.  Reynolds,  Lease  from  Alien.  —  Ramires  v.  Kent,  2  Cal. 

108  N.V.  558:  Bohn  v.  Hatch,  (Buffalo  Super.  558.                                    .               .  A 

Ct  Gen  T      qN    Y  St    Rep.  404.    Compare  Subtenant.  —  A  subtenant  is  estopped  to  dens 

Punter  v    Harris,  7  Q-  B .  708,  53  E.  C.  L.  the   title   of  his  lessor  (the  original  lessee) 

oSS  Cuthbertson  k  Irving,  4  H.  ft  N.  742.  though   the   latter  had   no  right  to  sublet. 

aMrmedt  H.  &  N.  135;  Greenaway  v.  Hart,  14  Wright  v.  Graves,  80  Ala.  416;  Fordyce  ». 

C I  B   340  78  E.  C  L.  340;  Croade  v.  Ingra-  Young,  39  Ark.  135;  Sexton  v.  Carley  147  HI. 

ham  m  Pick  (Mass)  33  269,  affirming  47  HI.  App.  316;   Coburn  v. 

hSV  Gray  '    Johnson  \\  N.  H.  414;  Cooper  v.  Palmel  8  Gush.  (Mass  )  t24;  Stoops  v  Devlin 

Blandy  1  Bing.  N.  Cas.  45.  27  E.  C  L.  304.  16  Mo.  162;  T.lyou  v  Reynolds. 108  N.\ .  553. 

8  Fr'ancls  •  Doe,  4  M.  &  W.  331.  lease   by   Corporation.  -  Caledonia  County 

9  Davy  v.  Cameron,  14  U.  C.  Q.  B.  433;  Grammar  School  v  Burl,  II  Vt.  632.  Oregoman 
Outtoun  J.  Dulin,  72  Md.  536.  R-  Co.  v.  Oregon  R.,  etc.,  Co.,  27  Fed  Rep.  277. 
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2.  Origin  of  Principle.  —  A  discussion  of  the  origin  and  basis  of  the  principle 
will  be  found  elsewhere.1 

3.  Effect  of  Lessee's  Possession  Prior  to  Lease  — a.  In  General.  —  The  prin- 
ciple that  a  tenant  is  estopped  to  deny  his  landlord's  title  has  peculiar  force 
where  the  lessor  was  in  possession  and  transferred  that  possession  to  the 
lessee.3  If  a  person  already  in  possession  of  land  takes  a  lease  of  it  from  a 
third  person,  or  recognizes  such  third  person  as  his  landlord,  the  general  rule 
is  that  he  is  afterwards  estopped  to  deny  such  third  person's  title.3  But  the 
mere  fact  that  a  person  has  executed  a  lease  to  one  already  in  possession  of 
land  does  not  estop  the  latter  to  deny  the  former's  title  unless  he  accepted  the 
lease  and  occupied  under  it.4 

Effect  of  Payment  of  Kent.  —  The  mere  payment  of  rent  by  one  in  possession, 
even  under  distress,  is  not  a  conclusive  recognition  of  the  payee's  title  as 
landlord,  so  as  to  prevent  the  occupant  from  denying  his  title.5  But  such 
payment  is  strong  evidence  of  the  payee's  title.0 

b.  MINORITY  RULINGS.  —  In  California  it  has  been  held  that  as  a  person 
already  in  possession  of  land,  taking  a  lease  from  a  third  person,  acquires  no 


1.  See  the  title  Estoppel,  vol.  n,  p.  442 
et  set/. 

2.  Stott  v.  Rutherford,  92  U.  S.  107. 
S.  Prior  Possession  by  Tenant  Held  Not  to  Affect 

Estoppel  —  England.  —  Panton  v.  Jones,  3 
Campb.  372;  Cooper  v.  Blandy,  1  Bing.  N. 
Cas.  45,  27  E.  C.'L.  304;  Jump  v.  Payne,  68  L. 
J.  Q.  B.  607;  Cooke  v.  Loxley,  5  T.  R.  4; 
Cooper  v.  Blandy,  4  Moo.  &  S.  562;  Hall  v. 
Butler,  2  Per.  &  Dav.  374,  10  Ad.  &  EI.  204,  37 
E.  C.  L.  93;  Doe  v.  Wiggins,  4  Q.  B.  367,  45 
E.  C.  L.  367;  Carlton  v.  Bowcock,  51  L.  T.  N. 
S.  659. 

Canada.  —  Smith  v.  Modeland,  11  U.  C.  C. 
P.  387;  Bank  of  Montreal  v.  Gilchrist,  6  Ont. 
App.  659;  Hughes  v.  Holmes,  6  N.  Bruns.  12. 
See  also  Doe  v.  McLean,  6  U.  C.  Q.  B.  530, 
qncere.  Compare  Tennery  v.  Burnham,  10  U. 
C.  Q.  B.  298;  Dauphinais  v.  Clark,  3  Manitoba 
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United  States.  —  Lucas  v.  Biooks,  18  Wall.  (U. 
S.)  436. 

Alabama. — Miller  v.  Bonsadon,  9  Ala.  317; 
Vancleave  v.  Wilson,  73  Ala.  387;  Buchanan 
v.  Larkin,  116  Ala.  431 ;  Caldwell  v.  Smith,  77 
Ala.  157. 

Arkansas.  —  Hughes  v.  Watt,  28  Ark.  153. 

Georgia.  —  Richardson  v.  Harvev,  37  Ga.  224; 
Mitchell  v.  White,  74  Ga.  327;  Palmer  v.  Mel- 
son,  76  Ga.  803;  Gleaton  v.  Gleaton,  37  Ga. 
650.    See  also  Clarke  v.  Beck,  72  Ga.  127. 

Illinois.  —Carter  v.  Marshall,  72  111.  609; 
Heyen  v.  Ward,  67  111.  App.  472. 

Indiana.  —  Forgy  v.  Harvey,  151  Ind.  507. 

Iowa.  —  Bowdish  v.  Dubuque,  38  Iowa  341. 

Kentucky. — Connelly  v.  Chiles,  2  A.  K.  Marsh. 
(Ky.)  243;  )oe  v.  Lively,  1  Dana  (Ky.)  60; 
McConnell  v.  Bovvdry,  4  T.  B.  Mon.  (Ky.)  400; 
Hall  v.  Haun,  5  Dana  (Ky.)  55;  Patterson  v. 
Hanse,  4  Bush  (Ky.)  654;  Saunders  v.  Moore, 
14  Bush  (Ky.)97;  South  v.  Marcum,  15  Ky.  L. 
Rep.  339,  22  S.  W.  Rep.  844. 

Maine.  —  Kelley  v.  Kelley,  23  Me.  192. 

Maryland.  —  Isaac  v.  Clarke,  2  Gill  (Md.)  1. 

Massachusetts.  —  Hawes  v.  Shaw,  100  Mass. 
187;  Dunshee  v.  Grundy,  15  Gray  (Mass.)  314; 
Granger  v.  Parker,  137  Mass.  228. 

Michigan.  —  Campau  v.  Lafferty,  43  Mich. 
429  [distinguishing  Fuller  v.  Sweet,  30  Mich. 
237,  18  Am.  Rep.  122];  Henderson  v.  Miller, 


53  Mich.  590,  Hoffman  v.  Clark,  63  Mich.  175; 
Michigan  Cent.  R.  Co.  v.  Bullard,  120  Mich. 
416. 

Missouri.  —  Loring  v.  Harmon,  84  Mo.  123. 
Montana.  —  Parrott  v.  H  ungelburger,  9  Mont. 
526. 

New  Hampshire.  —  Killoren  v.  Murtaugh, 
64  N.  H.  51. 

New  York.  —  Jackson  v.  Ayers,  14  Johns. 
(N.  Y.)  224;  Prevot  v.  Lawrence,  51  N.  Y.  219; 
Whalin  v.  White,  25  N.  Y.  462. 

North  Carolina.  —  Abbott  v.  Cromartie,  72  N. 
Car.  292,  21  Am.  Rep.  457;  Farmer  v.  Pickens, 
83  N.  Car.  549;  Dixon  v.  Stewart,  113  N.  Car. 
410. 

Pennsylvania.  —  Hockenbury  v.  Snyder,  2 
W.  &  S.  (Pa.)  240;  Thayer  v.  Society  of  United 
Brethren,  20  Pa.  St.  60;  Evans  v.  Bidvvell,  76 
Pa.  St.  497;  Hamilton  v.  Pitlock,  158  Pa.  St. 
457;  Ward  v.  Philadelphia,  (Pa.  1886)  4  Cent. 
Rep.  662;  Harrisburg  School-Dist.  v.  Long, 
(Pa.  1887)  10  Atl.  Rep.  769.  Compare  Stokes  v. 
McKibbin,  13  Pa.  St.  267;  Wyoming  Coal,  etc., 
Co.  v.  Price,  81  Pa.  St.  156. 

South  Dakota. — Williams  v.  Wait,  2  S.  Dak. 
210,  39  Am.  St.  Rep.  768. 

Texas. — Tyler  v.  Davis,  61  Tex.  674;  Towery 
v.  Henderson,  60  Tex.  291.  Compare  Dodge  v. 
Phelan,  2  Tex.  Civ.  App.  441;  Bryan  v.  Han 
rick,  (Tex.  1S88)  8  S.  W.  Rep.  282. 

Virginia.  —  Locke  v.  Frasher,  79  Va.  409. 
See  also  Emerick  v.  Tavener,  9  Gratt.  (Va.) 
223,  58  Am.  Dec.  217. 

Washington. — Tullis  v.  Tacoma  Land  Co., 
19  Wash.  140. 

West  Virginia.  —  Bodkin  v.  Arnold,  45  W. 
Va.  90. 

Compare  Sulphine  v.  Dunbar,  55  Miss.  255. 

4.  Irelon  v.  Ireton,  ;9  Kan.  92. 

5.  Effect  of  Payment  of  Rent.  —  Knight  v.  Cox, 
18  C.  B.  645,  86  C.  C.  L.  645;  Doe  :'.  Francis, 
2  M.  &  Rob.  57. 

The  mere  gratuitous  payment  of  rent  by  one 
already  in  possession  of  land  does  not  estop 
him  to  deny  the  title  of  the  payee.  Shelton  v. 
Carrol,  16  Ala.  148. 

6.  Hitchings  v.  Thompson,  5  Exch.  50. 
Prima  Facie  Evidence. —  Payment  of  rent  is 

prima  facie  evidence  of  the  landlord's  title. 
Doe  v.  Clarke,  Peake  Add.  Cas.  239. 
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advantage  over  the  hitter  by  the  transaction,  aside  from  the  postponement  of 
the  latter's  right  to  sue  for  the  possession  of  the  land,  therefore  he  is  not 
estopped  to  deny  the  latter's  title,  since  the  doctrine  of  the  estoppel  is 
intended  as  a  protection  merely  for  the  lessor  who  parts  with  the  possession, 
and  should  not  be  allowed  to  operate  when  the  lessor  has  not  been  placed  in 
a  worse  plight  by  reason  of  the  lease.1  In  other  cases  in  California  the  court, 
while  not  departing  entirely  from  this  rule,  has  held  that  the  estoppel  arises 
unless  the  tenant  can  prove  a  paramount  title  in  himself  or  one  under  whom 
he  claims.2  And  in  a  recent  case  the  court  refused  to  extend  the  rule  to  a 
case  where  a  debtor  in  possession  of  land  conveyed  it  to  his  creditor  and  took 
a  lease  without  first  surrendering  possession.3 

District  of  Columbia.  —  A  rule  similar  to  that  announced  in  California  prevails, 
it  seems,  in  the  District  of  Columbia.4 

In  Minnesota  it  has  been  held  that  a  parol  promise  by  one  in  possession  of 
laud  to  pay  rent  to  one  out  of  possession  who  has  neither  title  nor  right  of 
possession  is  void  for  want  of  consideration,  and  cannot  be  invoked  as  an 
estoppel  in  favor  of  the  latter  as  against  the  former.*  But  it  has  been  held 
that  if  the  occupant  takes  a  lease  under  seal,  signed  by  both  parties,  he  will  be 
estopped  to  deny  his  lessor's  title  without  first  surrendering  possession." 

c  Effect  of  Fraud,  Misrepresentation,  or  Mistake.' — The  rule 
that  a  tenant  is  estopped  to  deny  his  landlord's  title  is  subject  to  the  well- 
established  exception  that  if  the  party  in  possession  was  induced  through  the 
misrepresentations  or  fraud  of  the  other  party  to  recognize  the  latter  as  his 
landlord,  the  estoppel  will  not  be  effective;'  and  the  same  has  been  held  true 


1.  California  Doctrine.  —  Tewksbury  E'.  Ma- 
graff.  33  Cal.  237;  Franklin  v.  Merida,  35  Cal. 
55S,  Q5  Am.  Dec.  129;  Davis  v.  McGrew,  82 
Cal.  135;  Davidson  v.  Ellmaker,  84.  Cal.  21. 
Compare  Downer  v.  Ford,  16  Cal.  345. 

In  Davis  v.  McGrew,  82  Cal.  135,  it  was  held 
that  one  who  does  not  enter  under  a  lease,  but 
while  in  possession  accepts  a  lease  from  a  third 
person,  is  not  estopped  from  afterwards  assert- 
ing such  title  as  he  might  have  had,  though 
by  a  clause  in  the  lease  he  "  waives  and  re- 
nounces "  any  title  that  he  might  have  had, 
the  words  "  waive  and  renounce  "  not  being 
words  of  conveyance. 

In  Mason  v.  Wollf,  40  Cal.  246,  it  was  held 
that  the  rule  stated  in  the  text  was  inapplicable 
in  actions  of  unlawful  detainer,  for  the  reason 
that  in  these  actions  the  question  of  title  is  not 
involved  and  cannot  be  raised. 

For  a  Lucid  Discussion  and  argument  of  the 
question  of  the  effect  of  prior  possession  by  the 
tenant,  see  Franklin  v.  Merida,  35  Cal.  558,  95 
Am.  Dec.  129. 

2.  Ilolloway  v.  Galliac,  47  Cal.  474;  Peralta 
v.  Ginochio,  47  Cal.  459.  See  also  Tullis  v. 
Tacoma  Land  Co.,  19  Wash.  140. 

3.  Knowles  v.  Murphv,  107  Cal.  107. 

4.  Rule  in  District  of  Columbia.  —  See  Phillips 
v.  Smfrt,  1  Mackey  (D.  C.)  478. 

5.  Minnesota  Doctrine.  —  Clary  v.  O'Shea,  72 
Minn.  105.  See  also  Fuller  v.  Sweet,  30  Mich. 
237,  18  Am.  Rep.  122. 

6.  Sage  v.  Halverson,  72  Minn.  294. 

7.  Fraud  —  England.  —  Doe  v.  Wiggins,  4  Q. 
B.  367,  45  E.  C.  L.  367;  Williams  v.  Bartholo- 
mew, 1  B.  &  P.  326;  Doe  v.  Brown,  7  Ad.  & 
El.  447,  34  E.  C.  L.  140;  Carlton  v.  Bowcock, 
51  L.  T.  N.  S.  659;  Claridge  v.  Mackenzie,  4 
M.  &  G.  143,  43  E.  C.  L.  82;  Rogers  v.  Pitcher, 
6  Taunt.  202,  1  E.  C.  L.  355. 


Canada.  —  Lynett  v.  Parkinson,  1  U.  C.  C. 
P.  144. 

Alabama.  —  Blankenship  v.  Blackwell,  (Ala. 
1900)  27  So.  Rep.  551;  Miller  v.  Bonsadon,  9 
Ala.  317;  Farris  v.  Houston,  74  Ala.  162;  Otis 
v.  McMillan,  70  Ala.  46. 

California.  —  McDevitt  v.  Sullivan,  8  Cal. 
592;  Camarillo  v.  Fenlon,  49  Cal.  205. 

Georgia.  —  Tison  v.  Yawn,  15  Ga.  491,  60 
Am.  Dec.  708. 

Illinois.  —  Carter  v.  Marshall,  72  111.  609; 
Young  v.  Heffernan,  67  111.  App.  354. 

Indiana.  —  Forgy  c.  Harvey,  151  Ind.  507, 
citing  12  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
701. 

Kentucky.  —  Ball  v.  Lively,  2  J.J.  Marsh. 
(Ky.)  185.  Compare  South  v.  Marcum,  15  Ky. 
L.  Rep.  339,  22  S.  W.  Rep.  844. 

Maryland.  —  Isaac  v.  Clarke,  2  Gill  (Md.l  1. 
Missour  i.  —  Schultz  v.  Arnot,  33  Mo.  172; 
Higgins  v.  Turner,  61  Mo.  249;  Suddarth  v. 
Robertson,  118  Mo.  286;  Crockett  v.  Ahhouse. 
35  Mo.  App.  404. 

New  York.  —  Allaire  v.  Whitney,  1  Hill  (N. 
Y.)  484. 

Pennsylvania.  —  Brown  Dysinger,  1  Rawle 
(Pa.)4oS;  Cramer  v.  Carlisle  Bank,  2  Grant 
Cas.  (Pa.)  267;  Smith  v.  McCurdy,  3  Phila. 
(Pa.)  48S,  16  Leg.  Int.  (Pa.)  349;  Gleim  Rise, 
6  Watts  (Pa.)  44;  Robins  v.  Kitchen,  S  Watts 
(Pa.)  390;  Baskin  v.  Seechrist,  6  Pa.  St.  154: 
Ward  v.  Philadelphia,  (Pa.  iSS6)4Cent.  Rep. 
663;  Hockenbury  v.  Snyder,  2  W.  &  S.  (Pa.) 
240;  Berridge  v.  Glassey,  20  W.  N.  C.  (Pa.)  50; 
Evans  <•.  Bidwell,  76  Pa.  St.  497- 

Rhode  Island.  —  Jenckesr.  Cook,  9  R.  I.  520. 
South  Carolina. — Givens  v.  Mullinax,  4  Rich. 
L.  (S.  Car.)  590,  55  Am.  Dec.  706. 

South  Dakota.  —  Williams  1  Wait,  2  S.  Dak. 
210,  39  Am.  St.  Rep.  76S. 
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where  the  recognition  of  the  latter  as  landlord  was  made  under  a  mistake  or 
misapprehension  as  to  his  title,1  though  the  mistake  was  a  mistake  of  law,2 
which  as  a  general  rule  affords  no  excuse.3 

Where  the  Tenant  Obtains  the  Possession  from  the  Lessor,  instead  of  being  in  possession 
and  then  accepting  a  lease,  fraud  on  the  part  of  the  landlord,  or  mistake,  will 
not  prevent  the  estoppel  from  arising.4  In  such  a  case  the  lessee  may,  how- 
ever, surrender  possession  and  relieve  himself  from  the  estoppel.5 

d.  Prior  Possession  as  Tenant  of  Third  Person.  —  It  has  been 
held  that  when  one  in  possession  as  tenant  of  a  third  person  attorns  to  a 
stranger,  he  is  estopped  to  deny  the  title  of  either  his  original  lessor  or  the 
stranger  to  whom  he  attorns.0 

4.  Against  Whom  Estoppel  May  Be  Asserted.  —  This  estoppel  to  deny  the 
landlord's  title  is  assertable  not  only  against  the  tenant,  but  also  as  a  general 
rule  against  all  persons  entering  into  possession  through  the  tenant  or  enter- 
ing under  persons  who  entered  under  the  tenant,  the  possession  of  such  a  per- 
son becoming  immediately  identified  with  that  of  the  tenant.7 


Tennessee.  —  Hammons  v.  McClure,  85  Tenn. 
65;  Shultz  v.  Elliott,  11  Humph.  (Tenn.)  183; 
Allison  v.  Casey,  4  Baxt.  (Tenn.)  587. 

Texas.  —  Whiisett  v.  Miller,  1  Tex.  Unrep. 
Cas.  203;  Tyler  v.  Davis,  61  Tex.  674. 

Vermont.  —  Swift  v.  Dean,  11  Vt.  323,  34  Am. 
Dec.  693. 

The  mere  fact  that  the  lessee  had  the  better 
title  does  not  raise  any  presumption  of  fraud. 
Williams  v.  Wait,  2  S.  Dak.  210,  39  Am.  St. 
Rep.  768. 

Threat  of  Eviction.  —  One  who  is  induced  to 
accept  a  lease  from  a  claimant  of  the  land, 
under  threat  of  a  suit  to  recover  the  possession, 
cannot  dispute  the  lessor's  title;  the  threat  of 
eviction  cannot  be  considered  a  fraud.  Har- 
risburg  School-Dist.  v.  Long,  (Pa.  1887)  10  Atl. 
Rep.  769;  Hockenbury  v.  Snyder,  2  W.  &  S. 
(Pa.)  240. 

1.  Mistake  —  England.  — Claridge  v.  Macken- 
zie, 4  M.  &  G.  143,  43  E.  C.  L.  82;  Rogers  v. 
Pitcher,  6  Taunt.  202,  1  E.  C.  L.  355;  Gravenor 
v.  Woodhouse,  1  Bing.  38,  8  E.  C.  L.  390- 
Cornish  v.  Searell,  8  B.  &  C.  471,  15  E.  C.  L. 
267;  Fennerz/.  Duplock,  2  Bing.  10,  9  E.  C.  L. 
294;  Doe  v.  Francis,  2  M.  &  Rob.  57;  Gregory 
v.  Doidge,  3  Bing.  474;  Jew  v.  Wood,  1  Cr.  & 
Ph.  185;  Carlton  v.  Bowcock,  51  L.  T.  N.  S. 
659. 

Alabama.  —  Farris  v.  Houston,  74  Ala.  162; 
Otis  v.  McMillan,  70  Ala.  46. 

California.  —  McDevitt  v.  Sullivan,  8  Cal. 
592;  Pacific  Mut.  L.  Ins.  Co.  v.  Stroup,  63  Cal. 
150. 

Illinois.  —  Carterr'.  Marshall,  72  111.  609; 
Petterson  v.  Sweet,  13  111.  App.  255. 

Kentucky. — Lively  v.  Ball,  2  B.  Mon.  (Ky.)  53. 

Michigan.  —  Michigan  Cent.  R.  Co.  v.  Bul- 
lard,  120  Mich.  416. 

Mississippi.  —  Shearer  v.  Winston,  33  Miss. 
HQ- 

Missouri.  —  Suddarth  v.  Robertson,  118  Mo. 
286;  Crockett  v.  Althouse,  35  Mo.  App.  404. 

New  Hampshire.  —  Wiggin  v.  Wiggin,  58  N. 
H.  235. 

Pennsylvania.  —  Berridge  v.  Glassev,  20  W. 
N.  C.  (Pa.)  50. 

Rhode  Island.  —  De  Wolf  v.  Martin,  12  R.  I. 
533- 

Tennessee.  —  Shultz  v.  Elliott,  11  Humph. 
(Tenn.)  183. 

18  C.  of  L. — 27  417 


Texas.  —  Whitsett  v.  Miller,  1  Tex.  Unrep. 
Cas.  203;  Tyler  v.  Davis,  61  Tex.  674. 

Vermont.  —  Swift  v.  Dean,  11  Vt.  323,  34 
Am.  Dec.  693. 

Virginia.  —  Locke  v.  Frasher,  79  Va.  409. 

Compare  Hawes  v.  Shaw,  100  Mass.  187. 

Ignorance  of  Rights.  —  In  Cain  v.  Gimon,  36 
Ala.  168,  it  was  held  thai  the  acceptance  of  a 
lease  from  a  stranger,  by  a  party  who  is  in 
possession  of  land,  if  done  "  in  ignorance  of 
his  lights,"  does  not  estop  him  from  after- 
wards impeaching  the  validity  of  the  stranger's 
title. 

2.  Lakin  v.  Dolly,  53  Fed.  Rep.  333;  Pearce 
v.  Nix,  34  Ala.  183. 

3.  See  the  title  Mistake. 

4.  Possession  Acquired  from  Lessor.  —  Simons 
v.  Marshall,  3  Greene  (Iowa)  502;  Baker  v. 
Nail,  59  Mo.  265;  Higgins  v.  Turner,  61  Mo. 
249;  Williams  v.  Wait,  2  S.  Dak.  210,  3g  Am.  St. 
Rep.  768;  Lamb  v.  Beaumont  Temperance 
Hall  Co.,  2  Tex.  Civ.  App.  289.  Compare  Isaac 
v.  Clarke,  2  Gill  (Md.)  1;  Gleim  v.  Rise,  6  Watts 
(Pa.)  44- 

5.  Crockett  v.  Althouse,  35  Mo.  App.  404. 

6.  Lyon  v.  Washburn,  3  Colo.  201;  Carter 
v.  Marshall,  72  111.  609;  Heyen  v.  Ward,  67  111. 
App.  472;  Howe  v.  Gregory,  2  Ind.  App.  477; 
Kenada  v.  Gardner,  3  Barb.  (N.  Y.)58g;  Ham- 
ilton v.  Pittock,  158  Pa.  St.  457.  Compare 
Mohan  v.  Butler,  112  Pa.  St.  590. 

7.  Estoppel  Applies  to  Persons  Entering  under 
Tenant — England.  —  Doe  v.  Smythe,  4  M.  & 
S.  347;  Francis  v.  Doe,  4  M.  &  W.  331;  Mag- 
dalen Hospital  v.  Knotts,  8  Ch.  D.  709,  4  App. 
Cas.  324;  Doe  v.  Burton,  9  C.  &  P.  254,  38  E. 
C.  L.  107;  Doe  v.  Fuller,  1  Tyrw.  &  G.  17; 
Doe  v.  Lewis,  5  Ad.  &  El.  277,  31  E.  C.  L.  333; 
Cooper  v.  Blandy,  1  Bing.  N.  Cas.  45,  27  E.  C. 
L.  304;  Doe  v.  Austin,  2  Moo.  &  S.  107. 

Canada.  —  Cahuac  v.  Scott,  22  U.  C.  C.  P. 
551;  Armstrong  v.  Armstrong,  21  U.  C.  C.  P. 
4;  Pyatt  v.  McKee,  3  Ont.  151. 

United  Stales.  —  Rector  v.  Gibbon,  ill  U.  S. 
276;  Lockwood  v.  Walker,  3  McLean  (U.  S.)43i. 

Alabama.  —  Russell  v.  Erwin,  38  Ala.  44; 
McCravey  v.  Remson,  19  Ala.  430,  54  Am.  Dec. 
194. 

Arkansas.  —  Blakeney  Ferguson,  20  Ark. 
547- 

California.  —  Rose  v.   Davis,   11  Cal.  133; 
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Adverse  Claimants.  —  The  estoppel  does  not  bind  a  stranger  who  claims  the 
land  in  his  own  right,  and  does  not  enter  under  the  tenant  or  use  the  tenant's 
possession  as  a  means  of  acquiring  the  possession  himself.1  If,  however,  he 
acquires  possession  from  the  tenant  by  collusion  with  the  tenant  the  estoppel 
is  binding  upon  him,*  as  where  a  stranger  claiming  an  adverse  title  pays  the 
lessee  to  be  allowed  to  go  into  possession.3 

Presumptions.  —  It  has  been  held  that  it  would  be  presumed  that  persons 


Standley  v.  Stephens,  66  Cal.  541;  Flynn  v. 
Hite,  107  Cal.  455. 

Connecticut.  —  Bacon  v.  Brown,  9  Conn.  334. 

District  of  Columbia.  —  Housam  v.  Kunecke, 
4  Mackey  (D.  C.)  297. 

Illinois.  —  Fleming  v.  Mills,  182  111.  464; 
Tilghman  v.  Little,  13  HI.  240;  Fortier  v.  Bal- 
lance,  10  111.  41;  Fusselman  v.  Worthington, 
14  111.  135;  Kepley  v.  Scully,  185  111.  52; 
Mackin  v.  Haven,  88  111.  App.  434- 

Kentucky.  —  Phillips  v.  Rothwell,  4  Bibb 
(Ky.)  33;  Turly  v.  Rodgers,  1  A.  K.  Marsh. 
(Ky.)  245;  Green  v.  Wilson,  8  Ky.  L.  Rep.  601, 
2  S.  W.  Rep.  564. 

Maryland.  —  Campbell  v.  Shipley,  41  Md. 
81;  Alexander  v.  Waher,  8  Gill  (Md.)  239. 

Massachusetts.  —  Patten  v.  Deshon,  I  Gray 
(Mass.)  325. 

Michigan.  —  Butler  v.  Bertrand,  97  Mich.  59; 
Hubbard  v.  Shepard,  117  Mich.  25. 

Mississippi.  —  Newman  v.  Mackin,  13  Smed. 
&  M.  (Miss.)  383. 

Nebraska.  —  Estabrook  v.  Hateroth,  22  Neb. 
2S1;  Galligher  v.  Connell,  23  Neb.  391;  Per- 
kins v.  Potts,  52  Neb.  110. 

New  York.  —  Whiting  v.  Edmunds,  94  N.  Y. 

3°9- 

North  Carolina.  —  Springs  v.  Schenck,  99  N. 
Car.  551;  Den  v.  Nevvsom,  1  Dev.  L.  (12  N. 
Car.)  208,  17  Am.  Dec.  565;  Gorham  v.  Brenon, 
2  Dev.  L.  (13  N.  Car.)  174;  Lunsford  v  Alex- 
ander, 4  Dev.  &  B.  L.  (20  N.  Car.)  40;  Kluge 
v.  Lachenour,  12  Ired.  L.  (34  N.  Car.)  180; 
Dills  v.  Hampton,  92  N.  Car.  565;  Bonds  7'. 
Smith,  106  N.  Car.  553. 

Oregon.  —  Jones  v.  Dove,  7  Oregon  467. 

Pennsylvania.  —  Nehr  v.  Krewsberg,  187 
Pa.  St.  53;  Heister  v.  Brown,  n  Lane.  Bar 
(Pa.)  59. ~ 

South  Carolina.  — Thomson  v.  Peake,  7  Rich. 
L.  (S.  Car.)  353- 

Tennessee.  —  Marley  v.  Rodgers,  5  Yerg. 
(Tenn.)  217. 

Texas.  —  Oury  v.  Saunders,  77  Tex.  278; 
Reichstetterf.  Reese,  (Tex.  Civ.  App.  1897)  39 
S.  W.  Rep.  597- 

Vermont.  —  Reed  v.  Shepley,  6  Vt.  602; 
Swift  v.  Gage,  26  Vl.  224. 

Virginia.  —  Hodgkinz/.  McVeigh,  86Va.75i. 

Washington.  —  McLennan  v.  Grant,  8  Wash. 
603. 

West  Virginia.  —  Allen  v.  Bartlett,  20  W. 
Va.  46. 

Wife  of  Tenant.  —  The  estoppel  equally  ap- 
plies to  the  tenant's  wife,  living  with  him  and 
occupying  simply  as  his  wife.  Russell  v. 
Erwin,  38  Ala.  44;  Heister  v.  Brown,  ri  Lanr. 
Bar  (Pa.)  159;  Love  v.  Dennis,  Harp.  L.  (S. 
Car.)  70.  Compare  Shew  v.  Call,  119  N.  Car. 
450,  56  Am.  St.  Rep.  678;  Giles  v.  Pratt,  Dud- 
ley L.  (S.  Car.)  54. 

Undertenants.  —  Bryan  v.  Win  wood,  1  Taunt. 
208;  London,  etc.,  R.  Co.  v.  West,  L.  R.  2  C. 


P.  553;  Doe  v.  Beckett,  4  Q.  B.  604,  45  E.  C. 
L.  604;  Barwick  v.  Thompson,  7  T.  R.  488; 
Ellsworth  v.  Hale,  33  Ark.  633;  Stoops  v.  Dev- 
lin, 16  Mo.  162;  Merchants'  Bank  v.  Clavin, 
60  Mo.  559;  Bonds  Smith,  106  N.  Car.  553; 
Milhouse  v.  Patrick,  6  Rich.  L.  (S.  Car.)  350. 

Assignees  of  Leasehold.  —  Taylor  v.  Need  ham, 
2  Taunt.  279;  Johnson  v.  Mason,  1  Esp.  89; 
Saunders  v.  Annesley,  2  Sch.  &  Lef.  73;  Rector 
v.  Gibbon,  in  U.  S.  276;  Earle  v.  Hale,  31 
Ark.  470;  Morris  v.  Wheat,  11  App.  Cas.  (D. 
C.)  201,  Stagg  v.  Eureka  Tanning,  etc.,  Co., 
56  Mo.  317. 

Heirs  or  Representatives  of  Tenant  Entering 
under  His  Right.  —  Armstrong  v.  Armstrong, 
21  U.  C.  C.  P.  4;   Lewis  v.  Adams,  61  Ga. 

559- 

Tenant's  Grantee.  —  Lockwood  v.  Walker,  3 
McLean  (U.  S.)  431;  Rector  v.  Gibbon,  ill  U. 
S.  276;  Rosez\  Davis,  11  Cal.  133;  Jackson  v. 
Harsen,  7  Cow.  (N.  Y.)  323;  White  z.  Barlow, 
72  Ga.  887;  Phillips  v.  Rothwell,  4  Bibb  (Ky.) 
33;  Breeding  i\  Taylor,  13  B.  Mon.  (Ky.)  481; 
Sands  v.  Hughes,  53  N.  Y.  287;  Cahuac  v. 
Scott,  22  U.  C.  C.  P.  551. 

And  this  has  been  held  true  though  the  pur- 
chaser did  not  know  thai  his  vendor  was  in 
possession  as  a  tenant.  Lane  v.  Osment,  9 
Yerg.  (Tenn.)  86;  Reed  v.  Shepley,  6  Vt.  602; 
McLennan  v.  Grant,  8  Wash.  603.  Compare 
Thompson  v.  Clark,  7  Pa.  St.  62. 

1.  Adverse  Claimants.  —  Merwin  v.  Camp,  3 
Conn.  42;  Tinney  v.  Wolston,  41  111.  215;  Cor- 
ton  v.  Roach,  46'Mich.  294;  Shew  v.  Call,  119 
N.  Car.  450,  56  Am.  St.  Rep.  678;  Emery  v. 
Harrison,  13  Pa.  St.  317;  Giles  v.  Pratt,  Dud- 
ley L.  (S.  Car.)  54.  See  also  Tadman  v.  Hen- 
man,  (1893)  2  Q.  B.  168. 

2.  Adverse  Claimants  Acquiring  Possession  from 
Tenant  by  Collusion  —  England.  —  Doe  v.  Bur- 
ton, 9  C.  &  P.  254,  38  E.  C.  L.  107. 

Canada.  —  Doe  v.  Tiffany,  5  U.  C.  Q.  B.  79- 
Illinois.  —  Hardin  v.  Jones,  86  111.  313. 
Michigan.  —  Bertram"?;.  Cook,  44  Mich.  396. 
Missouri.  —  Walser  v.  Graham,  45  Mo.  App. 
629. 

Nebraska.  —  Galligher  v.  Connell,  23  Neb. 
391;  Estabrook  v.  Hateroth,  22  Neb.  281. 

New  Jersey.—  W  arker  v.  Gustin,  12  N.  J.  L.  42. 

Noith  Carolina.  —  Springs  v.  Schenck,  99  N. 
Car.  551,  6  Am.  St.  Rep.  552;  Pate  v.  Turner, 
94  N.  Car.  47. 

Pennsylvania.  —  Stewart  v.  Roderick,  4  W. 
&S.  (Pa.)  188,  39  Am.  Dec.  11.  Compare  Crave- 
ner  v.  Bowser,  4  Pa-  St.  259. 

Texas  —Swan  v.  Busby.  5  Tex.  Civ.  App.  63. 

An  adverse  claimant  may,  however,  acquire 
possession  from  a  tenant  so  as  to  enable  him 
to  maintain  an  action  to  quiet  title  against  the 
lessor  under  a  statute  authorizing  such  an  ac- 
tion by  a  person  in  possession.  State  v.  GrirT- 
ner,  61  Ohio  St.  201. 

3,  Doe  v,  Mills,  2  Ad.  &  El.  17.  29  E.  C.  L.  16. 
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entering  upon  leased  lands  entered  under  the  tenant' so  as  to  subject  them  to 
the  estoppel  and  prevent  that  possession  being  adverse.1 

5.  In  Whose  Favor  Estoppel  May  Be  Asserted.  —  The  estoppel  against  the  ten- 
ant may  be  set  up  not  only  in  favor  of  the  landlord,  but  also  in  favor  of  per- 
sons deriving  their  title  from  the  landlord.2  Thus  the  estoppel  may  be 
asserted  in  favor  of  the  heir  of  the  landlord.3  The  title  of  the  life  tenant  and 
that  of  the  remainderman  are  considered  as  the  same,  and  an  estoppel  against 
the  lessee  of  the  life  tenant  can  be  asserted  in  favor  of  the  remainderman.4 
A  tenant  is  not  estopped  as  against  a  stranger  from  setting  up  title  in  himself 
adverse  to  that  of  his  landlord.5  And  where  the  owner  of  land,  after  mort- 
gaging it,  leases  it,  his  lessee  is  not  estopped  to  deny  the  title  of  the  mort- 
gagee, provided  he  has  not  attorned  to  him,  or  been  required  to  pay  rent  to 
him.6  And  in  some  cases  the  tenant  has  been  permitted  to  attack  the  deriva- 
tive title  of  one  claiming  to  have  acquired  the  landlord's  title.7  So  it  has 
been  held  that  a  tenant  may  dispute  the  right  of  his  landlord  to  convey  to  a 
third  person  a  greater  estate  than  the  tenant  derived  from  his  lease.8 

6.  In  What  Actions  Estoppel  May  Be  Asserted  —  a.  In  General. —The 
principle  that  the  tenant  is  estopped  to  deny  his  landlord's  title  applies  in  all 
actions  between  the  parties  arising  out  of  the  tenancy,  including  suits  in 
equity  as  well  as  actions  at  law.9 


1.  Magdalen  Hospital  v.  Knotls,  8  Ch.  D.  709, 
4  App.  Cas.  324. 

2.  Persons  Deriving  Title  from  Lessor  —  Eng- 
land.  —  Trevivan  v.  Lawrance,  1  Sal k.  276; 
Palmer  v.  Elans,  2  Ld.  Raym.  1550;  Ward 
Ryan,  Ir.  R.  10  C.  L.  17;  Gouldsworth  v. 
Knights,  11  M.  &  W.  337;  Parker  v.  Manning, 
7  T.  R.  533;  Cuthbertson  v.  Irving,  6  H.  &  N. 
135.  affirming  4  H.  &  N.  742. 

Canada.  —  Pomeroy  v.  Dennison,  13  U.  C. 
Q.  B.  283. 

United  States.  —  Lucas  v.  Brooks,  18  Wall 
(U.  S.)  436. 

Illinois.  —  Webb  v.  Heyman,  40  III.  App. 
335;  Christy  v.  Pulliam,  17  III.  59;  Cantwell 
v.  Moore,  44  111.  App.  656. 

Indiana.  —  Reese  v.  Caffee,  133  Ind.  14. 

Kansas.  —  Brenner  v.  Bigelovv,  8  Kan.  496. 

Maryland. —  Funk  v.  Kincaid,  5  Md.  404. 

Massachusetts. — Grangers.  Parker,  137  Mass. 
228;  Hunt  v.  Thompson,  2  Allen  (Mass.)  341; 
Dunshee  v.  Grundy,  15  Gray  (Mass.)  314. 

Missouri.  —  Fontaine  v.  Schulenburg,  etc., 
Lumber  Co.,  109  Mo.  55,  32  Am.  St.  Rep.  648. 

New  Hampshire.  —  Russell  v.  Allard,  18  N. 
H.  222;  Glynn  v.  George,  20  N.  H.  114;  Thorn- 
dike  v.  Norris,  24  N.  H.  454. 

New  York.  —  People  v.  Angel,  (Supm.  Ct. 
Gen.  T.)  61  How.  Pr.  (N.  Y.)  159;  Goodnow  v. 
Pope,  (Supm.  Ct.  App.  T.)  31  Misc.  (N.  Y.)  475. 

Pennsylvania.  —  Feather  v.  Strohoecker,  3  P. 
&  W.  (Pa.)  505,  24  Am.  Dec.  342. 

Virginia.  —  Dobson  v.  Culpepper,  23  Gratt 
(Va.)  352. 

See  also  McCardell  v.  Williams,  19  R.  I.  701. 

3.  Heir  of  Lessor.  —  Weeks  v.  Birch,  69  L.  T. 
N.  S.  759;  Bishop  v.  Lalouette,  67  Ala.  197' 
Stale  v.  Votaw,  13  Mont.  403;  Williams  v.  Mc- 
Ahley,  Cheves  L.  (S.  Car.)  200;  Sym  v.  Sanders, 
4  Strobh.  L.  (S.  Car.)  196;  Blantin  v.  Whitaker, 
11  Humph.  (Tenn.)  313;  Howard  v.  Terry,  4 
Sneed  (Tenn.)  419.  See  also  Boyer  v.  Thorn- 
burg.  115  HI.  540. 

In  State  v.  Votaw,  13  Mont.  403,  it  was  held 
under  the  Montana  statute  (Code  Civ.  Pro  , 
727,  in  force  in  1893)  which  authorizes  the 
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administrator  of  a  lessor  to  sue  the  tenant  for 
breach  of  the  lease,  that  the  tenant  is  estopped 
in  such  an  action  to  deny  his  lessor's  title. 

4.  Kemainderman  —  Lease  by  Life  Tenant.  — 
Doe  v.  Whiiroe,  Dowl.  &  R.  N.  P.  1.  See 
also  Doe  v.  Langdon,  12  O.  B.  711,  64  E.  C  L 
711. 

5.  Person  Asserting  Estoppel  Must  Correct  His 
Title  with  the  Reversion.  —  Cole  v.  Maxfield,  13 
Minn.  235;  Perkins  v.  Blood,  36  Vt.  273. 

6.  Holmes  v.  Turner's  Falls  Co.,  142  Mass. 
590. 

7.  Tenant  May  Attach  Derivative  Title  —  Eng- 
land. —  Doe  v.  Brown,  7  Ad.  &  El.  447,  34  E. 
C.  L.  140;  Phillips  v.  Pearce,  5  B.  &  C.  433,  11 
E.  C.  L.  264. 

Kansas.  —  Brenner  v.  Bigelow,  8  Kan.  496. 

Kentucky.  —  Million  v.  Riley,  1  Dana  (Ky.) 
359,  25  Am.  Dec.  149. 

Maryland.  —  Funk  v.  Kincaid,  5  Md.  404. 

Massachusetts.  —  Pickett  v.  Breckenridge,  22 
Pick.  (Mass.)  297,  33  Am.  Dec.  745. 

Minnesota.  —  Tilieny  v.  Knoblauch,  73  Minn. 
108. 

New  York.  —  Schott  v.  Burton,  13  Barb.  (N. 
Y.)  173.  See  also  Badeau  v.  Tylee,  1  Sandf. 
Ch.  (N.  Y.)  270. 

North  Carolina.  —  Steadman  v.  Jones,  6<;  N. 
Car.  388. 

VVhen  ejectment  is  brought  by  the  landlord's 
assignee  in  bankruptcy,  the  tenant  may  dis- 
pute the  assignment.  Steadman  v.  Tones,  6=; 
N.  Car.  388. 

8.  Hilbourn  v.  Fogg,  99  Mass.  II. 

Thus,  a  tenant  claiming  under  an  oral  lease 
is  not  estopped  to  show  that  his  landlord  was 
only  a  tenant  at  will,  and  therefore  that  a  sub- 
sequent written  lease  from  him  to  the  plaintiff, 
who  sued  the  tenant  for  use  and  occupation, 
was  void.  Palmer  v.  Bowker,  106  Mass.  317. 
See  also  Streeter  n.  Ilsley,  147  Mass.  141. 

9.  Estoppel  in  Equity.  —  Archbold  v.  Scully, 
9  H.  L.  Cas.  360;  Homan  v.  Moore,  4  Price  5; 
Willoughby  v.  Chamberlaine,  5  W.  R.  328; 
Peyton  v.  Stith,  5  Pet.  (U.  S.)  485;  Bohn  v. 
Hatch,  (Buffalo  Super.  Ct.  Gen.  T.)  39  N.  Y. 
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b  Actions  to  Recover  Rent.  —  In  actions  by  the  landlord  to  recover 
rent 'the  tenant  cannot,  if  he  has  had  peaceful  possession  of  the  demised 
premises,  defend  on  the  ground  of  want  of  title  in  the  landlord  ;»  and  this  is 
equally  true  in  an  action  for  use  and  occupation,*  or  where  it  is  sought  to 


St.  Rep.  404.  Compare  Allen  v.  Griffin,  98  N. 
Car.  120.  „  „  . 

Suit  to  Set  Aside  Lease.  —  Atty.-Cen.  v.  Hot- 
ham,  3  Russ.  415,  affirming  24  Rev.  Rep.  21. 

In  an  Action  on  a  Bond  to  Surrender  the  Prem- 
ises and  do  other  acts,  the  fact  that  the  plain- 
tiff was  not  the  owner  at  the  beginning  of  the 
suit  constitutes  no  defense.  Hayes  v.  New 
York  Gold  Min.  Co.,  2  Colo.  273. 

Action  on  Covenant  in  Lease. —  Yellowly  v. 
Goiver  11  Exch.  274;  Seymour  v.  Franco,  31 
Rev.  Rep.  347;  Talbot  z>.  Poole.  15  Ont.  Pr.  99. 

Trespass.  —  The  rule  by  which  a  lenant  is 
estopped  from  denying  the  title  of  the  landlord 
who  let  him  into  possession  is  applicable  in  an 
action  of  trespass  as  well  as  in  ejectment. 
Delaney  v.  Fox,  26  L.  J.  C.  PI.  248,  2  C.  B.  N. 
S.  768,  89  E.  C.  L.  768. 

1.  Actions  to  Recover  Rent — England. — 
Parker  v.  Manning,  7  T.  R.  533;  Wilkins  v. 
Wingate,  6  T.  R.  62;  Culhbertson  v.  Irving,  6 
H.  &  N.  135;  Partington  v.  Woodcock,  4  L.  J. 
K.  B.  239;  Bringloe  v.  Goodson,  4  Bing.  N. 
Cas.  726,  33  E.  C.  L.  509;  Cook  v.  Whellock, 
24  Q.  B.  D.  658. 

Canada.  —  Ansley  v.  Longmire,  4  N.  Bruns. 
321;  Jones  v.  Todd,  22  U.  C.  Q.  B.  37;  Munici- 
pal Council  v.  Chestnut,  9  U.  C.  Q.  B.  365; 
Poitras  v.  Berger,  2  Montreal  Leg.  N.  390; 
Mullet  v.  Wright,  2  Rev.  Leg.  59. 

United  States.  —  Crampton  v.  Van  Ness,  4 
Cranch  (C.  C.)  350,  6  Fed.  Cas.  No.  3.348. 

Alabama.  —  Perkins  v.  Governor,  Minor 
(Ala.)  352;  Pope  v.  Harkins,  16  Ala.  321; 
Randolph  v.  Carlton,  8  Ala.  606;  Hanks  v. 
Hinson,  4  Port.  (Ala.)  509;  Sims  v.  Glazener, 
14  Ala.  695,  48  Ain.  Dec.  120;  Terry  v.  Fergu- 
son 8  Port.  (Ala.)  500;  Cook  v.  Cook,  28  Ala. 
66o-  Wyatt  v.  Bibb,  4  Stew.  &  P.  (Ala.)  391; 
Griffith  v.  Parmley,  38  Ala.  393;  Borland  v. 
Box  62  Ala.  87;  Farris  v.  Houston,  74  Ala. 
162;' Davis  v.  Rice,  88  Ala.  388;  Robinson  v. 
Holt,  90  Ala.  115. 

Arkansas.  —  Nolen  v.  Royston,  36  Ark.  561. 
California.  —  Lataillade  v.   Santa  Barbara 
Gas  Co.,  58  Cal.  4;  Reynolds  v.  Lewis,  59  Cal. 
20;  Ghiradelli  v.  Greene,  56  Cal.  629. 

Connecticut.  —  Buell  v.  Cook,  4  Conn.  238; 
Johnson  v.  Phcenix  Mut.  L.  Ins.  Co.,  46  Conn. 
104. 

Georgia.  —  Dwinell  v.  Brown,  65  Ga.  438,  38 
Am.  Rep.  792;  Morgan  v.  Morgan,  65  Ga.  493; 
Palmer  v.  Melson,  76  Ga.  803. 

Illinois.  —  Ankeny  v.  Pierce,  I  111.  262; 
Peirce  v.  Pearce,  83  111.  App.  77. 

Indiana.  —  Crane  v.  Burntrager,  1  Ind.  165; 
White  Water  Valley  Canal  Co.  z<.  Comegys,  2 
Ind.  469. 

Kansas.  —  Oliver  v.  Gary,  42  Kan.  623. 
Louisiana.  —  Kenner  v.  Weill,  48  La.  Ann. 
805. 

Massachusetts.  —  Newall  v.  Wright,  3  Mass. 
138,  3  Am  Dec.  98;  Kendall  v.  Carland,  5 
Cush.  (Mass.)  74;  Fletcher  v.  M'Farlane,  12 
Mass.  43;  Watertown  v.  White,  13  Mass.  482; 
Bigelow  v.  Jones,  10  Pick.  (Mass.)  161;  Bin- 
ney  v.  Chapman,  5  Pick.  (Mass.)  124;  Codman 


v.  Jenkins,  14  Mass.  93;  Boston  v.  Binney,  11 
Pick.  (Mass.)  1,  22  Am.  Dec.  353. 

Michigan.— Cunning  v.  Tittabawassee  Boom 
Co.,  88  Mich.  237.  Compare  Fuller  v.  Sweet, 
30  Mich.  237,  18  Am.  Rep.  122. 

Minnesota.  —  Morrison  v.  Bassett,  26  Minn. 
235;  Allen  v.  Chatfield,  8  Minn.  435. 

Missouri.  —  Hood  v.  Mathis,  21  Mo.  308. 
See  also  Crockett  v.  Allhouse,  35  Mo.  App.  404. 

Nebraska.  —  Parker  v.  Nanson,  12  Neb.  419; 
Mosher  v.  Cole,  50  Neb.  636;  Nissen  v.  Turner, 
50  Neb.  272. 

Nevada.  —  McCoy  v.  Bateman,  8  Nev.  126. 
New  Hampshire.  —  Hill  v.  Boutell,  3  N.  H. 
502;  Russell  v.  Fabyan,  27  N.  H.  529;  Hatch 
v.  Bullock,  57  N.  H.  15. 

New  Jersey.  —  Soudeis  v  Vansickle,  8  N.  J. 

L.  313. 

' New  York.  —  Prevot  v.  Lawrence,  51  N.  Y. 
219-  Holmquist  v.  Bavarian  Star  Brewing  Co., 
1  N  Y.  App.  Div.  347;  Jackson  v.  Whedon,  1 
E  D  Smith  (N.  Y.)  141;  Somraer;'.  Bavarian 
Star  Brewing  Co..  (C.  PI.  Gen.  T.)  8  Misc.  (N. 
V  )  268-  Lvnch  v.  Lauer,  (N.  Y.  City  Ct.  Gen. 
T.)  14  Misc.  (N.  Y.)  252;  Clark  v.  Aldrich,  4 
N.  Y.  App.  Div.  523;  Tilyou  v.  Reynolds,  108 
N  Y  558-  Brown  v.  Dean,  3  Wend.  (N.  Y.) 
208-  Lush  v.  Druse,  4  Wend.  (N.  Y.)  313; 
Havemeyer  v.  Switzer,  (N.  Y.  City  Ct.  Gen. 
T.)  15  Misc.  (N.  Y.)  629. 

North  Carolina.  —  McKesson  v.  Jones,  66  N. 
Car  258;  Hamer  v.  McCall,  121  N.  Car.  196; 
Sneed  v.  Jenkins,  8  Ired.  L.  (30  N.  Car.)  27. 

North  Dakota.  —  Nearing  v.  Coop,  6  N.  Dak. 

345-  r- 

Ohio.  —  Moore  v.  Beasley,  3  Ohio  296.  Com- 
pare Concord  Tp.  v.  Miller,  5  Ohio  184. 

Oregon.  —  Kiernan  v.  Teny,  26  Oregon  494- 

Pennsylvania.  —  Sassaman  v.  Feagly,  4  Watts 
(Pa  )  268-  McCleary  v.  Allen,  2  P.  &  W.  (Pa.) 
144-  Howard  v.  Murphy,  23  Pa.  St.  173:  Hippie 
v  Rice  28  Pa.  St.  406;  Schuylkill,  etc..  Imp., 
etc  Co.  v.  Schmoele,  57  Pa.  St.  271;  Ewing  v. 
Cottman,  43  W.  N.  C.  (Pa.)  525  ;  Kost  v.  Theis, 
(Pa.  1888)  12  Atl.  Rep.  262;  Elkinion  v.  New- 
man, 20  Pa.  St.  281. 

South  Carolina.  —  Hill  v.  Williams,  41  b. 

^Tennessee—  Scott  v.  Meadows,  16  LeafTenn.) 
290;  Long  v.  Douglass,  12  Heisk.  (Tenn.)  147; 
Caldwell  v  Harris,  4  Humph.  (Tenn.)  24. 

Texas.  —  Moffat t  v.  Sydnor,  13  Tex.  628. 
Compare  Ward  v.  New  York,  etc.,  Land  Co.,  2 
Tex.  Civ.  App.  533-  _  , 

Vermont.  —  Robinson  v.  Hathaway.  Brayi. 
(Vt )  150;  Steen  v.  Wardsworth,  17  Vt.  297; 
Sherman'  v.  Champlain  Transp.  Co  31  \  t. 
178;  Jamaica  v.  Hart,  52  Vt.  549i  Wilbur  v. 
Nichols,  61  Vt.  432.  ,„  .. 

Virginia.  — Watson  v.  Alexander,  1  Wash. 

Washington.  —  Tryon  v.  Davis,  8  Wash.  106; 
Blumberg  v.  McNear,  1  Wash.  Ter.  141. 

2  Action  for  Use  and  Occupation.  —  Allason  v. 
Stark,  9  Ad.  &  El.  255.  3&  E-  C.  L-  «3£j  vHem' 
ing  v.  Gooding,  4  Moo.  &  S.  455:  F.sher  v 
Marsh,  6  B.  &  S.  4";  Harden  v.  Heskelh,  23 
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recover  the  rent  by  distress.1  And  a  tenant  taking  a  lease  of  his  own  land 
may  be  compelled  to  pay  the  agreed  rent  therefor.2  If  the  tenant  cannot  and 
does  not  go  into  possession,  he  may  show  want  of  title  in  his  landlord  as  a 
defense  on  the  ground  of  failure  of  consideration  to  an  action  for  the  agreed 
rent.3 

A  Surety  of  the  tenant  for  the  rent  is  equally  estopped  to  deny  the  land- 
lord's title  when  sued  for  the  rent.4 

c.  Actions  to  Recover  Possession.  —  The  cases  in  which  questions  in 
regard  to  the  estoppel  of  the  tenant  to  deny  his  landlord's  title  have  arisen 
have  been  chiefly  actions  by  the  landlord  to  recover  possession  after  termina- 
tion of  the  lease,  as  actions  of  ejectment,5  or  summary  proceedings,6  or  actions 
for  unlawful  or  forcible  detainer.7 

Trespass  to  Try  Title.  —  The  rule  that  the  tenant  is  estopped  to  deny  his  land- 
lord's title  is  limited  to  suits  for  the  possession  only,  and  does  not  apply  in  an 
action  of  trespass  to  try  title,  or  for  partition,  in  which  the  title  is  put  in  issue.8 

Writ  of  Entry.  —  Nor  does  the  rule  apply  where  the  landlord  seeks  to  recover 
possession  through  a  writ  of  entry.9 

7.  Duration  of  Estoppel.  —  At  an  early  date  the  rule  was  laid  down  that  "  by 
the  making  of  the  lease  the  estoppel  doth  grow,  and  consequently  by  the  end 
of  the  lease  the  estoppel  determines,"  10  and  it  was  therefore  held  that  on  the 
expiration  of  the  term  demised  the  estoppel  ceases. 11  This  rule  is,  however, 
no  longer  recognized,  and  the  estoppel  is  held,  by  the  great  weight  of  authority, 
to  continue  after  the  expiration  of  the  term,  and  until  the  lessee  redelivers  the 
possession  to  his  landlord.12    The  estoppel  against  the  tenant  in  no  case  con- 


L.  J.  E:tch.  137;  Sampson  v.  Schaeffer,  3  Cal. 
196;  Reynolds  v.  Lewis,  59  Cal.  20;  Eddy  v. 
Coffin,  149  Mass.  463,  14  Am.  St.  Rep.  441; 
Hill  v.  Boutell,  3  N.  H.  502;  Steen  v.  Wards- 
worth,  17  Vt.  297.  See  also  Rose  v.  Day,  21 
111.  App.  139.  Compare  Whalev  v.  Whaley,  2 
Harr.  (Del.)  53- 

1.  Distress  for  Rent. — Johnson  v.  Mason,  I 
Esp.  89;  Gravenor  v.  Woodhouse,  7  Bing.  38, 
8  E.  C.  L.  390;  Party  v.  House,  Holt  N.  P.  489, 

3  E.  C.  L.  195;  Dancer  v.  Hastings,  4  Bing.  2, 
13  E.  C.  L.  319. 

A  Stranger  Whose  Goods  Have  Been  Seized  on 
the  premises  of  a  tenant  cannjt,  any  more 
lhan  the  tenant  himself,  question  the  land- 
lord's right  to  demise.  Smith  v.  Aubrey,  7  U. 
C.  Q.  B.  90.  Compare  Tadman  v.  Henman, 
(1893)  2  Q.  B  168. 

2.  Tenant  Taking  Lease  of  His  Own  Land.  — 
Newall  v.  Wright,  3  Mass.  138,  3  Am.  Dec.  98; 
Morrison  v.  Bassett,  26  Minn.  235;  Ward  v. 
Philadelphia,  18  W.  N.  C.  (Pa.)  561. 

3.  Nonentry  by  Tenant  into  Possession.  —  Sneed 
v.  Jenkins,  8  I  red.  L.  (30  N.  Car.)  27 ;  Andrews 
v.  Woodcock,  14  Iowa  397. 

4.  Surety  of  Tenant.  —  Ewing  v.  Cottman,  43 
W.  N.  C.  (Pa.)  525;  Oliver  v.  Gary,  42  Kan.  623. 

5.  Ejectment.  —  Duke  v.  Ashhy,  7  H.  &  N. 
600;  Francis  v.  Doe,  4  M.  &  W.  331;  Doe  v. 
Pegge,  1  T.  R.  760,  note;  McKune  v.  Mont- 
gomery, 9  Cal.  575;  Millhollin  v.  Jones,  7  Ind. 
"15;  South  v.  Marcum,  15  Ky.  L.  Rep.  339,  22 
S  W.  Rep.  844;  Jochen  v.  Tibbells,  50  Mich.  33; 
Whitfcrd  v.  Crooks,  50  Mich.  40;  Falkner  v. 
Berrs,  2  Dougl.  (Mich.)  117;  Belfour  v.  Davis, 

4  Dev.  &  B.  L.  (20  N.  Car.)  300;  Olds  v.  Con- 
ger, 1  Okla.  232;  Porter  v.  Mayfield,  21  Pa.  St. 
263  And  see  the  cases  cited  supra  to  the  gen- 
eral proposition  that  the  tenant  is  estopped  to 
deny  his  landlord's  title. 


6.  Summary  Proceedings.  —  Rodgers  v.  Palmer, 
33  Conn.  156;  Gage  v.  Campbell,  131  Mass. 
566;  Oakes  v.  Munroe,  8  Cush.  (Mass.)  282; 
Robinson  v.  Morgan,  58  N.  H.  412;  People  v. 
Kelsey,  38  Barb.  (N.  Y.)  269;  Davis  v.  Davis, 
S3  N.  Car.  71;  Heyer  ?<.  Beatty,  76  N.  Car.  28; 
Hamill  v.  Jalonick,  3  Okla.  223. 

7.  Forcible  or  Unlawful  Detainer. —  Pugh  v. 
Davis,  103  Ala.  316,  49  Am.  St.  Rep.  30;  Davis 
v.  Pow,  108  Ala.  443;  Houston  v.  Farris, 
71  Ala.  570;  King  v.  Boiling,  77  Ala.  594; 
Niciosi  v.  Phillippi,  91  Ala.  299;  Anderson  v. 
Anderson,  104  Ala.  428;  Eckles  v.  Booco,  11 
Colo.  522;  Ratcliff  v.  Bellfonte  Iron  Works 
Co.,  12  Ky.  L.  Rep.  506;  Pentz  v.  Kuester,  41 
Mo.  447;  McLennan  v.  Grant,  8  Wash.  603; 
Voss  v.  King,  33  W.  Va.  236. 

8.  Trespass  to  Try  Title.  —  McKie  v.  Ander- 
son, 78  Tex.  207.  Compare  Tyler  v.  Davis,  61 
Tex.  674;  King  v.  Maxej,  (Tex.  Civ.  App. 
1S94)  28  S.  W.  Rep.  401. 

9.  Writ  of  Entry.  —  Croacher  v.  Oesting,  143 
Mass.  195.  Compare  Twomey  v.  Linnehan,  161 
Mass.  91. 

10.  Duration  of  Estoppel.  —  Co.  Liu.  47/'. 

11.  James  v.  Landon,  Cro.  Eliz.  36;  Mervvin 
v.  Camp,  3  Conn.  42;  Camp  v.  Camp,  5  Conn. 
304,  13  Am.  Dec.  60;  Carpenter  v.  Thompson,  3 
N.  H.  204,  14  Am.  Dec.  348;  Page  v.  Kinsman, 
43  N.  H.  32S;  Dodge  v.  Phelan,  2  Tex.  Civ. 
App.  441.  Compare  Holmes  v.  Kennedy,  1 
Root  (Conn.)  77;  McShan  v.  Myers,  1  Tex. 
Unrep.  Cas.  roo. 

12.  Estoppel  Continues  until  Surrender  of  Posses- 
sion—  England.  —  Doe  v.  Austin,  2  Moo.  &  S. 
107;  Doe  v.  Mills,  2  Ad.  &  El.  17,  29  E.  C.  L. 
16;  Fleming  v.  Gooding,  10  Bing.  549,  25  E. 
C.  L.  239. 

United  States.  —  Peyton  v.  Stith,  5  Pet.  (U. 
S.)  485;  Woodward  v.  Brown,  13  Pet.  (U.  S.)  X. 
421  Volume  XVIII. 


Estoppel  to  Deny 


LANDLORD  AND  TENANT. 


Landlord  s  Title. 


tinues  after  the  surrender  of  possession  and  the  expiration  of  the  term.1 

8.  Effect  of  Termination  or  Expiration  of  Landlord's  Title  —  a.  In  General. 

 -[-'he  acceptance  of  the  lease  is  simply  an  admission  of  the  landlord's  title  at 

that  time.  And  it  is  competent  for  the  tenant  to  show  that  the  title  has  since 
terminated  or  expired.3    If  upon  the  expiration  of  the  landlord's  title  the 


Alabama.  —  Shelton  v.  Doe,  6  Ala.  230;  Ran- 
dolph Carlton,  8  Ala.  606;  Henley  v.  Branch 
Bank,  16  Ala.  552;  Bishop  v.  Lalouette,  67  Ala. 
197;  Littleton  v.  Clayton,  77  Ala.  571;  Craw- 
fort  v.  Jones,  54  Ala.  459. 

Arkansas.—  James  v.  Miles,  54  Ark.  460; 
Miller  v.  Turney,  13  Ark.  3S5;  Clemm  v.  Wil- 
cox, 15  Ark.  102. 

California.  —  McKissick  v.  Ashby,  98  Cal. 
422;  Ashton  v.  Golden  Gate  Lumber  Co.,  (Cal. 
1899)  58  Pac.  Rep.  1;  Burgess  v.  Rice,  74  Cal. 
590;  Tewksbury  v.  Magraff,  33  Cal.  237. 

Colorado .  —  Milsap  v.  Stone,  2  Colo.  137; 
Knowles  v.  Innman,  16C0I0.  3S5. 

Illinois.  —  Marr  v.  Ray,  50  HI.  App.  415. 

Iowa.  —  Stout  v.  Merrill,  35  Iowa  47. 

Kentucky.  —  Harrison  v.  Marshall,  4  Bibb 
(Ky  )  524.' 

Maine.  —  Longfellow  v.  Longfellow,  54  Me. 

240. 

Massachusetts.  —  Miller  v.  Lang,  99  Mass.  13; 
Bailey  v.  Kilburn,  10  Met.  (Mass.)  176,  43  Am. 
Dec.  423. 

Michigan.  —  Nims  v.  Sherman,  43  Mich.  45. 
Minnesota.  —  Morrison  v.  Bassett,  26  Minn. 
233- 

Mississippi.  —  Love  v.  Law,  57  Miss.  596. 
Nebraska.  —  Schields  v.  Horbach.  49  Neb. 
262. 

New  York.  —  Osgood  v.  Dewey,  13  Johns. 
(N.  Y.)  240. 

Oklahoma.  —  Olds  v.  Conger,  1  Okla.  232. 

Oregon.  —  Kiernan  v.  Terry,  26  Oregon  494. 

It  has  been  held  that  where  a  person  in  pos- 
session of  land  takes  a  lease  from  a  third  per- 
son, he  may,  after  the  expiration  of  the  term, 
dispute  the  lessor's  title  without  surrendering 
possession.    Voss  v.  King,  33  W.  Va.  236. 

1.  Estoppel  Expires  with  Surrender  of  Possession 
—  United  States.  —  Peyton  v.  Stith,  5  Pet.  (U. 
S.)  485. 

Alabama.  —  Smith  v.  Mundy,  18  Ala.  182,  52 
Am.  Dec.  221;  Bishop  v.  Blair,  36  Ala.  80. 

Arkansas.  —  Hughes  v.  Watt,  28  Ark.  153. 

California.  —  Willson  v.  Cleaveland,  30  Cal. 
192. 

Colorado.  —  Arnold  v.  Woodward,  14  Colo. 
164. 

Georgia.  —  Wellborn  v.  Hood,  68  Ga.  824. 
Indiana.  —  Zimmerman    v.   Marchland,  23 
Ind.  474. 

Louisiana.  —  Wykoff  v.  Miller,  48  La.  Ann. 
475- 

Maine.  —  Heath  v.  Williams,  25  Me.  209,  43 
Am.  Dec.  265. 

Michigan.  —  McCreary  v.  McCreary,  90 
Mich.  478. 

Missouri.  —  Crockett  v.  Althouse,  35  Mo. 
A  pp.  404. 

Nebraska.  —  Mattis  v.  Robinson,  1  Neb.  3. 

New  York .—  Utica  Bank  v.  Mersereau,  3 
Barb.  Ch.  (N.  Y.)  528. 

North  Carolina.  —  Benton  v.  Benton,  95  N. 
Car.  559;  Henning  v.  Warner,  109  N.  Car.  406; 
Smart's-.  Smith,  2  Dev.  L.  (13  N.  Car.)  258. 
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Pennsylvania.  —  Boyer   v.  Smith,  3  Watts 
(Pa.)  449- 

Texas.  —  Juneman    v.    Franklin,   67  Tex. 
411. 

Canada.  —  Hillock  v.  Sutton,  2  Ont.  548. 
2.  Tenant  May  Show  Termination  of  Expiration 
of  Lessor's  Title  —  England.  —  Brudnell  v. 
Robeits,  2  Wils.  C.  PI.  143;  England  v.  Slade, 
4  T.  R.  68a;  Doe  v.  Watson,  2  Stark.  230,  3  E. 
C.  L.  389;  Neave  v.  Moss,  1  Bing.  360;  Doe  v. 
Ramsbotham,  3  M.  &  S.  516;  Hopcraft  v.  Keys, 
9  Bing.  613,  23  E.  C.  L.  399;  Pope  v.  Biggs,  9 
B.  &  C.  251,  17  E.  C.  L.  372;  Langford  v. 
Selmes,  3  Kay  &  J.  220;  Mountnoy  v.  Collier, 
1  El.  &  Bl.  630,  72  E.  C.  L.  630;  Claridge  v. 
Mackenzie,  4  M.  &  G.  143,  43  E.  C.  L.  82; 
Agar  v.  Young,  C.  &  M.  78,  41  E.  C.  L.  49; 
Fenner  v.  Duplock,  2  Bing.  10,  9  E.  C.  L.  294; 
Brook  v.  Biggs,  2  Bing.  N.  Cas.  572,  29  E.  C. 
L.  426;  Doe  v.  Seaton,  2  C.  M.  &  R.  728;  Downs 
v.  Cooper,  2  Q.  B.  256,  42  E.  C.  L.  663;  Far- 
relly  v.  Robins,  Ir.  R.  3  C.  L.  284;  Doe  v.  Ed- 
wards, 5  B.  &  Ad.  1065,  27  E.  C.  L.  268.  See 
also  Weld  v.  Baxter,  11  Exch.  816.  Compare 
Weeks  v.  Birch,  69  L.  T.  N.  S.  759;  Balls  v. 
Westwood,  2  Campb.  11. 

Canada.  —  Kelly  v.  Wolff,  12  Ont.  Pr.  234; 
Doe  v.  Watson,  4  U.  C.  Q.  B.  398;  Thatcher  v. 
Bowman,  18  Ont.  265;  Robertson  v.  Banner- 
man,  17  U.  C.  Q.  B.  508. 

A labama.  —  Clarke  v.  Clarke,  51  Ala.  498; 
Farris  v.  Houston,  74  Ala.  162,  71  Ala.  570; 
Otis  v.  McMillan,  70  Ala.  46;  Caldwell  v. 
Smith,  77  Ala.  157;  Randolph  v.  Carlton,  8 
Ala.  606;  Pope  v.  Harkins,  16  Ala.  321;  Eng- 
lish v.  Key,  39  Ala.  114. 

California.  —  McDevitt  r.  Sullivan,  8  Cal. 
592;  Tewksbury  v.  Magraff,  33  Cal.  237;  Wheel- 
ock  v.  Warschauer,  21  Cal.  309.  Compare 
Ashton  v.  Golden  Gate  Lumber  Co.,  (Cal.  1899) 
58  Pac.  Rep.  1. 

Connecticut.  —  Rodgers  v.  Palmer,  33  Conn. 
156;  Camp  v.  Camp,  5  Conn.  291,  13  Am. 
Dec.  60. 

Florida.  —  Robertson  v.  Biddell,  32  Fla.  304; 
Winn  v.  Strickland,  34  Fla.  610. 

Illinois.  —  St.  John  v.  Quitzovv,  72  111.  334; 
Wells  v.  Mason,  5  111.  84;  Tilghman  v.  Little, 
13  111.  239. 

Indiana.  —  Kinney  v.  Doe,  8  Blackf.  (Ind.) 
350.    Compare  Life  v.  Secrest,  I  Ind.  512. 

Iowa.  —  Stout  v.  Merrill,  35  Iowa  47. 

Kentucky.  —  Swann  v.  Wilson,  1  A.  K. 
Marsh.  (Ky.)  99;  Gregory  v.  Crab.  2  B.  Mon. 
(Ky.)  234;  Logan  v.  Steele,  7  T.  B.  Mon.  (Ky.) 
104;  Casey  v.  Gregory,  13  B.  Mon.  (Ky.)  50S, 
56  Am.  Dec.  581;  Elms  v.  Randall,  2  Dana 
(Ky.)  ioo. 

Maine.  —  Ryder  v.  Mansell,  66  Me.  167. 
Maryland.  —  Presstman  v.  Silljacks,  52  Md. 
647;  Giles  v.  Ebsworth,  10  Md.  333. 

Massachusetts.  —  Lamson  v.  Clarkson,  113 
Mass.  348,  18  Am.  Rep.  49S;  Emmes  v.  Feeley, 
132  Mass.  346;  Hilbourn  v.  Fogg,  99  Mass.  11; 
Grundin  v  Carter,  99  Mass.  15. 
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tenant  continues  to  pay  rent  to  him  and  recognizes  his  title  as  continuing,  a 
new  tenancy  may  be  thereby  created,  and  a  new  estoppel  to  deny  the  land- 
lord's title  will  arise  ;  1  but  the  fact  that  by  inadvertence  or  mistake  the  tenant 
paid  rent  after  the  extinguishment  of  the  lessor's  title  does  not  create  a  new 
tenancy,  nor  constitute  a  continuance  of  the  old  tenancy.2 

b.  Purchase  by  Tenant  of  Landlord's  Title  —  General  Kuie. —  After 
the  execution  of  the  lease,  the  lessee  may  purchase  the  title  of  the  lessor,  and 
the  rule  that  the  tenant  cannot  deny  his  landlord's  title  will  not  deprive  the 
lessee  of  the  right  to  set  up  the  title  so  acquired  when  sued  by  the  lessor  for 
possession  or  for  rent.  This  rule  is  equally  true  whether  the  purchase  by  the 
tenant  is  under  a  voluntary  conveyance  by  the  landlord  or  at  a  judicial  sale.3 


Michigan,  —  Niles  v.  Ransford,  I  Mich.  338, 
51  Am.  Dec.  95. 

Mississippi.  —  Rhyne  v.  Guevara,  67  Miss. 
139;  Jones  v.  Madison  County,  72  Miss.  777; 
Wolf  v.  Johnson,  30  Miss.  513. 

Missouri.  —  Barclay  v.  Picker,  38  Mo.  143; 
Stagg  v.  Eureka  Tanning,  etc.,  Co.,  56  Mo. 
317;  Robinson  v.  Troup  Min.  Co.,  55  Mo.  App. 
662;  Meier  v.  Thiemann,  15  Mo.  App.  307; 
Pentz  v.  Kuester,  41  Mo.  447;  Chaffin  v.  Brock- 
meyer,  33  Mo.  App.  92. 

Nebraska.  —  McAusland  v.  Pundt,  1  Neb. 
211,  93  Am.  Dec.  358. 

New  Hampshire.  —  Russell  v.  Allard,  18  N. 
H.  222. 

New  Jersey.  —  Den  v.  Ashmore,  22  N.  J.  L. 
261;  Horner  v.  Leeds,  25  N.  J.  L.  106. 

New  York.  —  Jackson  v.  Rowland,  6  Wend. 
(N.  Y.)  666,  22  Am.  Dec.  557;  Hoag  v.  Hoag, 
35  N.  Y.  469;  Ryerss  v.  Farwell,  9  Barb.  (N.  Y.) 
615;  Lawrence  v.  Miller,  1  Sandf.  (N.  Y.)  516; 
Lane  v.  Young,  66  Hun  (N.  Y.)  563;  Van  Etten 
v.  Van  El  ten,  69  Hun  (N.  Y.)  499;  Miersch  v. 
Bivin,  (Supm.  Ct.  Gen.  T.)  51  N.  Y.  St.  Rep. 
539;  Lodge  v.  Martin,  31  N.  Y.  Aop.  Div.  13; 
Boyd  v.  Sametz,  (N.  Y.  Dist.  Ct.)  17  Misc.  (N. 
Y.)  728. 

North  Carolina.  —  Lancashire  v.  Mason,  75 
N.  Car.  455. 

Ohio. —  Devacht  v.  Newsam,  3  Ohio  57. 

Oregon.  —  West  Shore  Mills  Co.  v.  Edwards, 
24  Oregon  475. 

Pennsylvania.  —  Newell  v.  Gibbs,  I  W.  &  S. 
(Pa.)  496;  Sparks  v.  Walton,  4  Phila.  (Pa.)  72, 
17  Leg.  Int.  (Pa.)  14S;  Hill  v.  Miller,  5  S.  & 
R.  (Pa.)  355;  Heckart  v.  McKee,  5  Watts  (Pa.) 
385;  Smith  v.  Crosland,  106  Pa.  St.  413. 

Tennessee.  —  Bowser  v.  Bowser,  8  Humph. 
(Tenn.)  23,  10  Humph.  (Tenn.)  49. 

Vermont.  —  Orleans  County  Grammar 
School  v.  Parker,  25  Vt.  696;  Pierce  v.  Brown, 
24  Vt.  165. 

Compare  Syme  v.  Sanders,  4  Strobh.  L.  (S. 
Car.)  196. 

If  the  landlord's  title  has  been  extinguished, 
or  is  terminated  after  the  lenant  has  entered 
under  the  lease,  and  the  tenant  has  the  right 
to  j  ossession  derived  from  another  source, 
this  may  be  shown  by  him  against  the  lessor's 
claim.    Slout  v.  Merrill,  35  Iowa  47. 

Landlord's  Title  Cut  Off  by  Tax  Sale. —  Keys 
v.  Forrest,  90  Md.  132;  Jenkinson  v.  Winans, 
109  Mich.  524. 

Title  Divested  by  Mortgage  Foreclosure.  — 
Walker  v.  Fisher,  117  Mich.  72. 

1.  London,  etc.,  R.  Co.  v.  West,  L.  R.  2  C. 
P.  553;  West  Shore  Mills  Co.  v.  Edwards,  24 


Oregon  475.  Compare  Claridge  v.  Mackenzie, 
4  M.  &  G.  143,  43  E.  C.  L.  82. 

2.  Robinson  v.  Troup  Min.  Co.,  55  Mo.  App. 
662. 

3.  Tenant  Acquiring  Landlord's  Title  —  Ala- 
bama. —  Farris  v.  Houston,  74  Ala.  162;  Clarke 
v.  Clarke,  51  Ala.  498;  Otis  v.  McMillan,  70 
Ala.  46. 

Arkansas.  —  Pickett  v.  Ferguson,  45  Ark. 
177,  55  Am.  Rep.  545. 

California.  —  Tewksbury  v.  Magraff,  33  Cal. 
237. 

'Illinois.  —  Carson  v.  Crigler,  9  111.  App.  83; 
Tilghman  v.  Little,  13  111.  239;  Franklin  v. 
Palmer,  50  111.  202. 

Kentucky. —  Swann  v.  Wilson,  1  A.  K. 
Marsh.  (Kv.)  99;  Smith  v.  Scanlan,  (Ky.  1899) 
51  S.  W.  Rep.  152. 

Maine.  —  Ryder  v.  Mansell,  66  Me.  167. 
Missouri.  —  Higgins  v.  Turner,  61  Mo.  249; 
Silvey  v.  Summer,  61  Mo.  253.    See  also  Zey- 
sing  v.  Welbourn,  42  Mo.  App.  352. 

New  York.  —  Nellis  v.  Lathrop,  22  Wend. 
(N.  Y.)  121,  34  Am.  Dec.  285;  Hetzel  v.  Barber, 
69  N.  Y.  1,  affirming  in  part  and  reversing  in 
part  6  Hun  (N.  Y.)  534. 

Ohio.  —  Maxwell  v.  Griftner,  13  Ohio  Cir. 
Ct.  616,  5  Ohio  Cir.  Dec.  323. 

Pennsylvania.  —  Debozear  v.  Butler,  2  Grant 
Cas.  (Pa.)  417. 

Tennessee.  —  Bumpass  v.  Alexander,  10 
Heisk.  (Tenn.)  545;  Pickett  v.  Ferguson,  86 
Tenn.  642. 

Texas.  —  McShan  v.  Myers,  I  Tex.  Unrep. 
Cas.  100;  Camley  v.  Stanfield,  10  Tex.  546,  60 
Am.  Dec.  219. 

West  Virginia.  —  Wade  v.  South  Penn  Oil 
Co.,  45  W.  Va.  380. 

In  Lausman  v.  Drahos,  10  Neb,  172,  35  Am. 
Rep.  468,  where  a  tenant,  while  in  possession 
of  certain  premises  under  a  lease,  purchased 
the  premises  at  judicial  sale  without  sur- 
rendering his  lease  or  notifying  his  landlord, 
who  was  absent  from  the  state,  it  was  held 
that  the  presumption  was  that  the  purchase 
was  made  to  protect  his  possession,  and  that 
the  landlord  mighi  redeem.  Compare  Weichstl- 
baum  v.  Curlett,  20  Kan.  709,  27  Am.  Rep.  204. 

In  Matthews's  Appeal,  104  Pa.  St.  444,  it 
was  held  that  the  relation  of  landlord  and  ten- 
ant was  a  confidential  one  to  such  an  extent 
that  the  tenant  could  not  purchase  at  a  sale  on 
execution  issued  by  him,  without  notice  to  the 
landlord. 

Fraud  of  Tenant  in  Purchasing  —  Reconveyance 
Compelled.  —  Cocks  v.  Izard,  7  Wall.  (U.  S.) 
559.    See  also  De  Arusmant  v.  De  Lagerty,  9 
423  Volume  XVIII. 


Estoppel  to  Deny 


LANDLORD  AND  TENANT. 


Landlord's  Title. 


9.  Purchase  of  Adverse  Title  by  Tenant.  —  No  rule  of  law  or  public  policy 
prevents  a  tenant  from  purchasing  during  the  term,  for  his  own  benefit,  a  para- 
mount title  adverse  to  that  of  his  landlord,1  and  while  the  tenant  could  not 
assert  the  title  so  purchased  without  first  surrendering  the  possession  to  his 
landlord,2  still,  after  having  surrendered  the  possession  at  the  expiration  of  the 
term,  he  may  recover  the  possession  as  against  the  landlord.3  The  tenant 
will  not,  however,  be  allowed  to  hold  for  his  own  benefit  an  adverse  title 
acquired  by  him  by  virtue  of  his  possession,  but  will  be  considered  as  holding 
such  title  in  trust  for  his  landlord.4 


Lea  (Tenn.)  188;  Scott  v.  Levy,  6  Lea  (Tenn.) 
667. 

In  Pujol  v.  McKinlay,  42  Cal.  559,  a  tenant 
redeeming  from  an  execution  sale  against  the 
landlord,  under  an  agreement  to  redeem  for 
the  benefit  of  the  landlord,  was  held  to  be  a 
trustee  for  the  landlord.  See  also  the  title 
Implied  Trusts,  vol.  15,  p.  1119. 

Tax  Sales.  —  As  to  the  tenant  purchasing  at 
a  sale  for  taxes,  see  the  title  Tax  Sales. 

1 .  Tenant  May  Purchase  Adverse  Title  —  I  Tnited 
States.  —  Bright  v.  Boyd,  1  Story  (U.  S.)  478. 

Illinois.  —  Hodgen  v.  Guttery,  58  111.  43T; 
Green  v.  Dietrich.  114  111.  636;  Carson  v. 
Crigler,  9  111.  App.  83. 

Kentucky.  —  Drane  v.  Gregory,  3  B.  Mop. 
(Ky.)  623;  Hodges  v.  Shields,  18  B.  Mon.  (Ky.) 
831. 

Maine.  —  Kelley  v.  Kelley,  23  Me.  192. 
Maryland.  —  Presstman  v.  Silljacks,  52  Md. 
647. 

Mississippi.  —  Walker  v.  Harrison,  75  Miss. 

665. 

Pennsylvania. — Koons  v. Steele,  19  Pa.  St.  203. 
Tennessee.  —  Pickett  v.  Ferguson,  86  Tenn. 
642. 

Texas  —  Lang  v.  Crothers,  21  Tex.  Civ. 
App.  118. 

Compare  Underwood  v.  Courtown,  2  Sch.  & 
Lef.  64;  Stout  v.  Merrill,  35  Iowa  47;  Smith  v. 
Redden,  1  Tex.  Unrep.  Cas.  360. 

Purchasing  Incumbrances.  —  In  Nebraska  it  is 
held  that,  the  relation  of  landlord  and  tenant 
requires  good  faith  between  the  parties,  and 
the  policy  of  the  law  will  not  permit  the  ten- 
ant to  avail  himself  of  the  advantages  of  his 
possession  to  purchase  incumbrances  on  the 
leasehold  property  for  the  purpose  of  specula- 
tion, but  the  tenants,  when  the  tenancy  is  for 
years,  can  require  the  landlord  to  reimburse 
him,  when  the  purchase  by  him  was  necessary 
for  his  protection.  Thrall  v.  Omaha  Hotel 
Co.,  5  Neb.  295  25  Am.  Rep.  488.  See  also 
Mattis  v.  Robinson,  1  Neb.  3. 

And  in  New  Jersey  it  has  been  held  that  if 
the  tenant  is  compelled  to  purchase  mortgages 
in  order  to  protect  his  possession,  equity  will 
protect  his  equitable  title  until  he  is  reim- 
bursed.   Bates  v.  Conrou,  11  N.  J.  Eq.  137. 

In  New  York  it  has  been  held  that  a  lessee 
cannot,  by  the  purchase  of  a  past-due  mort- 
gage of  the  lessor  without  the  knowledge  or 
consent  of  the  latter,  change  the  character  of 
his  holding  to  that  of  mortgagee  in  possession, 
and  so  escape  liability  for  rent  under  the  lease. 
Constant  v.  Barrett,  (C.  PI.  Gen.  T.)  13  Misc. 
(N.  Y.)  249. 

In  Ohio  it  has  been  held  that  a  tenant  buy- 
ing a  mortgage  is  considered,  after  the  term, 
to  hold  under  the  mortgage.  Anderson  v. 
Lanterman,  27  Ohio  St.  104. 
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2.  Tenant  Must  Surrender  Possession  Before 
Asserting  Adverse  Title  —  Alabama.  —  Norwood 
v.  Kirby,  70  Ala.  397;  Barlow  v.  Dahm,  97  Ala. 
414,  38  Am.  St.  Rep.  192;  Henley  v.  Branch 
Bank,  16  Ala.  552. 

Arkansas.  —  Brewer  v.  Keeler,  42  Ark.  289; 
Pickett  v.  Ferguson,  45  Ark.  177,  55  Am.  Rep. 
545;  Hughes  v.  Watt,  28  Ark.  153;  Clemm  v. 
Wilcox,  15  Ark.  102. 

Georgia.  —  Newton  v.  Beckom,  33  Ga.  163. 

Illinois.  —  Lowe  v.  Emerson,  48  111.  160; 
Brown  v.  Keller,  32  111.  151,  83  Am.  Dec.  258. 

Kenttickv.  —  Norton  v.  Doe,  1  Dana  (Ky.)  15; 
Pleak  v.  Chambers,  5  Dana  (Ky.)  63;  Cham- 
bers v.  Pleak,  6  Dana  (Ky.)  428;  Drane  v. 
Gregory,  3  B.  Mon.  (Ky.)  623. 

Maine.  —  Moshier  v.  Reding,  12  Me.  478. 

Michigan.  —  Ryerson  v.  Eldred,  18  Mich.  12; 
Bertram  v.  Cook,  32  Mich.  518;  Morse  v. 
Byam,  55  Mich.  594. 

New    York.  —  Sharpe  v.  Kelley,   5  Den. 

(N.  Y.)  431. 

North  Carolina.  —  Davis  v.  Davis,  83  N.  Car. 
71;  Callender  v.  Sherman,  5  Ired.  L.  (27  N. 
Car.)  711. 

Pennsylvania. —  Russell  v.  Titus,  3  Grant 
Cas.  (Pa.)  295;  Elliott  v.  Smith,  23  Pa.  St.  131; 
Dimond  v.  Enoch,  Add.  (Pa.)  356;  Galloway 
v.  Ogle,  2  Binn.  (Pa.)  468;  Cooper  v.  Smith,  8 
Watts  (Pa.)  536;  Eister  v.  Paul,  54  Pa.  St.  196; 
Mooney  v.  Rogers,  8  Phila.  (Pa.)  297. 

South  Carolina.  —  Milhouse  v.  Patrick,  6 
Rich.  L.  (S.  Car.)  350;  Calhoun  v.  Perrin,  2 
Brev.  (S.  Car.)  247- 

Tennessee.  —  Wilson  v.  Smith,  5  Yerg. 
(Tenn.)  379. 

Texas.  —  Lyles  v.  Murphy,  38  Tex.  75;  Casey 
v.  Hanrick,  69  Tex.  44. 

Vermont—  Reed  v.  Shepley,  6  Yt.  602;  Greeno 
v.  Munson,  9  Vt.  37,  31  Am.  Dec.  605.  Com- 
pare Pierce  v.  Brown,  24  Vt.  165. 

Wisconsin.  —  Tondroz'.  Cushman,  5  Wis.  279. 

Canada.  —  Doe  v.  Mill,  2  U.  C.  Q.  B.  26: 
Doe  v.  Molloy,  6  U.  C.  Q.  B.  302. 

Compare  Rodgers  v.  Palmer,  33  Conn.  155. 

Fraud  of  Lessor.  —  Where  the  landlord  is 
guilty  of  fraud  in  the  execution  of  the  lease, 
and  is  unable  by  reason  of  insolvency  to 
indemnify  the  tenant  for  rents  wrongfully  ex 
acted,  the  tenant  may,  while  in  possession, 
purchase  a  superior  title,  if  he  does  so  in  good 
faith,  from  a  well-grounded  fear  of  eviction, 
and  may  rely  on  the  title  thus  acquired  in  re- 
sisting a  suit  by  the  landlord  for  possession. 
Gallagher  v.  Bennett,  38  Tex.  291. 

3.  Williams  v.  Garrison,  29  Ga.  503;  Gable 
v.  Wetherholt,  116  111.  313,  56  Am.  Rep.  774; 
Hodges  v.  Shields.  18  B.  Mon.  (Ky.)  828; 
Rives  v.  Nesmith,  64  Miss.  807. 

4.  Title  Acquired  by  Tenant  by  Virtue  of  His 
Possession.  —  Waggener  v.  McLaughlin.  33  Ark. 
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10.  Effect  of  Eviction  of  Tenant  by  Title  Paramount.  —  Where  the  tenant  has 
been  evicted  by  the  owner  of  a  title  paramount  to  that  of  his  landlord,  or 
where  he  is  authorized  in  attorning  to  such  owner  without  having  been  actually 
evicted,  the  estoppel  against  him  to  deny  his  original  landlord's  title,  either  in 
ejectment  or  in  an  action  for  rents,  no  longer  exists.1  If,  however,  the 
attornment  by  the  tenant  to  the  owner  of  the  paramount  title  was  unauthor- 
ized, the  estoppel  against  the  tenant  and  in  favor  of  his  original  landlord  still 
continues.*    Nor  can  a  person  to  whom  the  tenant,  without  authority,  sur- 


195.  See  also  Cleavinger  v.  Reimar,  3  W.  & 
S.  (Pa.)  486. 

1.  Eviction  of  Tenant  by  Title  Paramount  — 

England.  —  Cuthbenson  v.  Irving,  4  H.  &  N. 
742,  affirmed  6  H.  &  N.  135;  Waddilove  v. 
Barnett,  2  Bing.  N.  Cas.  538,  29  E.  C.  L.  410; 
Cooper  v.  Lands,  14  W.  R.  6ro;  Watson  v. 
Lane,  11  Exch.  769;  Poole  v.  Whi'tt,  15  M.  & 
W.  571;  Doe  v.  Barton,  n  Ad.  &  El.  307,  39 
E.  C.  L.  97;  Hawkes  v.  Orton,  5  Ad.  &  El. 
367,  31  E.  C.  L.  356;  Matter  of  Emery,  4  C.  B. 
N.  S.  423,  93  E.  C.  L.  423. 

United  States.  —  Merryman  v.  Bourne,  9 
Wall.  (U.  S.)  592. 

Arkansas. — State  v.  Hicks,  53  Ark.  238. 

California.  —  Mecham  v.  McKay,  37  Cal. 
154;  Douglas  v.  Fulda,  45  Cal.  592;  Palmtag 
v.  Doutrick,  59  Cal.  154,  43  Am.  Rep.  245. 

Connecticut.  —  Magill  v.  Hinsdale,  6  Conn. 
469;  Camp  v.  Scott,  47  Conn.  369. 

Illinois.  —  Franklin  v.  Palmer,  50  111.  202; 
Doty  v.  Burdick,  S3  111.  473. 

Iowa.  —  Stout  v.  Merrill,  35  Iowa  47. 

Kansas. — Smith  v.  Cooper,  38  Kan.  446; 
Sheaff  v.  Husted,  60  Kan.  770. 

Kentucky.  —  Lunsford  v.  Turner,  5  J.  J. 
Marsh.  (Ky.)  104,  20  Am.  Dec.  248;  Elms  v. 
Randall.  2  Dana  (Ky.)  100;  Pleak  v.  Cham- 
bers, 5  Dana  (Ky.)  61;  Chambers  v.  Pleak,  6 
Dana  (Ky.)  428;  Mason  v.  Bascom,  3  B.  Mon. 
(Ky.)  269;  Foster  v.  Morris,  3  A.  K.  Marsh. 
(Ky.)6ti;  Chiles  v.  Bridges,  Litt.  Sel.  Cas.  (Ky.) 
423;  Fowler  v.  Cravens,  3  J.  J.  Marsh.  (Ky.) 
429;  Gore  v.  Stevens,  1  Dana  (Ky.)  203; 
Mills  v.  Peed,  14  B.  Mon.  (Ky.)  146;  William' 
son  v.  Richardson,  6  T.  B.  Mon.  (Ky.)  604; 
McMurtry  v.  Adams,  3  Bush  (Ky.)  70;  Wins- 
tell  v.  Hehl,  6  Bush  (Ky.)  63;  Evans  v.  Lytle, 
(Ky.  1897)  42  S.  W.  Rep.  1110. 

Maine.  ■ — ■  Rogers  v.  Joyce,  4  Me.  93. 

Massachusetts.  —  Morse  v.  Goddard,  13  Met. 
(Mass.)  177,  46  Am.  Dec.  728;  Smith  v.  Shep- 
ard,  15  Pick.  (Mass.)  147,  25  Am.  Dec.  432; 
Holmes  v.  Turner's  Falls  Co.,  142  Mass.  590. 

Missouri.  — ■  Lindenbower  v.  Bentley,  86  Mo. 
515;  Freeman  v.  Moffitt,  119  Mo.  280:  Holden 
Bids.,  etc  ,  Assoc.  v.  Wann,  43  Mo.  App.  640. 

New  York.  —  Moffat  v.  Strong,  9  Bosw.  (N. 
Y.)  57;  Jackson  v.  De  Lancey,  11  Johns.  (N.  Y.) 
365;  St.  John  v.  Palmer,  5  Hill  (N.  Y.)  599; 
Simers  v.  Saltus,  3  Den.  (N.  Y.)  214;  Green- 
vault  v.  Davis,  4  Hill  (N.  Y.)  643;  Whalin  v. 
White,  25  N.  Y.  462;  Jones  v.  Clark,  20  Johns. 
(N.  Y.)  51;  Shultes  v.  Sickles,  70  Hun  (N.  Y.) 
479;  Conley  v.  Schiller,  (County  Ct.)  24  N.  Y. 
Supp.  473;  De  Forest  v.  Walters,  153  N.  Y.  229. 

North  Carolina.  —  Grist  v.  Hodges,  3  Dev. 
L.  (14  N.  Car.)  198;  Clapp  v.  Coble,  1  Dev.  & 
B.  Eq.  (21  N.  Car.)  177. 

Pennsylvania.  —  Coughanour  v.  Bloodgood, 
27  Pa.  St.  285;  Ross  v.  Dysart,  33  Pa.  St.  452. 
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South  Carolina.  —  Hill  v.  Williams,  41  S. 
Car.  134. 

Texas.  —  Maverick  v.  Flores,  71  Tex.  110. 
Virginia.  —  Miller  v.   Williams,    15  Gratt. 
(Va.)  213. 

2.  Unauthorized  Attornment  to  Owner  of  Para- 
mount Title  —  England.  —  Delaney  v.  Fox,  2  C. 
B.  N.  S.  768,  89  E.  C.  L.  768. 

United  States.  —  U.  S.  v.  Sliney,  21  Fed.  Rep. 
894;  Dickson  v.  Lehnen,  37  Fed.  Rep.  319. 

Alabama.  —  Rogers  v.  Boynton,  57  Ala.  501; 
Doe  v.  Clayton,  81  Ala.  391;  Pugh  v.  Davis, 
103  Ala.  316,  49  Am.  St.  Rep.  30. 

Arkansas.  —  Simmons  v.  Roberlson,  27 
Ark.  50. 

California.  —  Calderwood  v.  Pyser,  31  Cal. 
333;  Thompson  v.  Pioche,  44  Cal.  508;  Cama- 
rillo  v.  Fenlon,  49  Cal.  202. 

Georgia.  —  Smith  v.  Granberry,  39  Ga.  381, 
99  Am.  Dec.  464;  Broxton  v.  Ennis,  96  Ga. 
792. 

Illinois.  —  Bailey  v.  Moore,  21  111.  165;  Lowe 
v.  Emerson,  48  111.  160;  Cox  v.  Cunningham, 
77  111.  545;  Ebersol  v.  Trainor,  81  111.  App.  645. 

Iowa.  —  Mills  v.  Hamilton,  4g  Iowa  105. 

Kentucky.  —  Hoskins  v.  Helm,  4  Litt.  (Ky.) 
309,  14  Am.  Dec.  133;  Thruston  v.  Masterson, 
9  Dana  (Ky.)  255;  Drane  v.  Gregory,  3  B.  Mon. 
(Ky.)  623;  Breeding  v.  Taylor,  13  B.  Mon. 
(Ky.)  477;  Wilson  v.  Jones,  1  Bush  (Ky.)  173; 
Trabue  v.  Ramage,  80  Ky.  323;  Ratcliff  v. 
Bellfonte  Iron  Works  Co.,  87  Ky.  559. 

Michigan.  —  Byrne  v.  Beeson,  1  Dougl. 
(Mich.)  179;  Falkner  v.  Beers,  2  Dougl.  (Mich.) 
117;  Lee  v.  Payne,  4  Mich.  106;  Blanchard  v. 
Tyler,  12  Mich.  339,  86  Am.  Dec.  57;  Fuller?'. 
Sweet,  30  Mich.  237,  18  Am.  Rep.  122;  Bertram 
v.  Cook,  32  Mich.  518;  Hoffman  v.  Clark,  63 
Mich.  175;  Hogsett  v.  Ellis,  17  Mich.  351; 
Perrin  v.  Lepper,  34  Mich.  292;  Foss  v.  Van 
Driele,  47  Mich.  201. 

Missouri.  —  Gunn  v.  Sinclair,  52  Mo.  327; 
Clampitt  v.  Kelley,  62  Mo.  571;  Pierce  v.  Rol- 
lins, 60  Mo.  App.  497. 

New  York.  —  Lansing  v.  Van  Alstyne,  2 
Wend.  (N.  Y.)  563;  Webb  v.  Alexander, 
7  Wend.  (N.  Y.)  281;  Greenby  v.  Wilcocks,  2 
Johns.  (N.  Y.)  1,  3  Am.  Dec.  379;  Waldron  v. 
M'Carty,  3  Johns.  (N.  Y.)  471;  Kortz  v.  Car- 
penter, 5  Johns.  (N.  Y.)  120;  Kerr  v.  Shaw,  13 
Johns.  (N.  Y.)  236;  O'Donnell  v.  Mclntyre,  37 
Hun  (N.  Y.)  623,  118  N.  Y.  156. 

Pennsylvania.  —  Jones  v.  Tatham,  20  Pa. 
St.  398. 

South  Carolina.  —  Love  v.  Dennis,  Harp.  L. 
(S.  Car.)  70;  Moore  v.  Johnston,  2  Spears  L. 
(S.  Car.)  288;  Camden  Orphan  Soc.  v.  Lock- 
hart.  2  McMull.  L.  (S.  Car.)  84. 

Texas.  —  Fowler  v.  Simpson,  79  Tex.  611, 
23  Am.  St.  Rep.  370;  Texas-Mexican  R.  Co.  v. 
Cahill,  (Tex.  Civ.  App.  1893)  23  S.  W.  Rep.  232. 
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renders  the  possession  dispute  the  landlord's  title.1  The  question  what  con- 
stitutes an  eviction  by  title  paramount  is  discussed  in  another  place.* 

11.  Adverse  Possession  by  Tenant.  —  As  a  general  rule,  the  possession  of  the 
tenant  and  all  persons  entering  under  him  is  the  possession  of  the  landlord, 
and  not  adverse  to  him.3 

12.  Effect  of  Public  Policy  on  Estoppel.  —  In  a  number  of  cases  the  general 
principle  of  public  policy  has  been  held  to  override  the  rule  that  a  tenant  is 
estopped  to  deny  his  landlord's  title,  and  the  tenant  has  been  permitted  on 
this  ground  to  deny  such  title.4 

13.  Waiver  of  Estoppel.  —  The  rule  that  a  tenant  cannot  dispute  his  land- 
lord's title  is  for  the  benefit  of  the  landlord,  and  may,  of  course,  be  waived 
by  him.5 

XIII.  Remedies  for  Recovery  of  Rent — 1.  Distress.  —  At  common  law 
the  remedy  most  generally  resorted  to  for  the  recovery  of  rent  was  distress. 
This  subject  has  been  fully  discussed  in  a  separate  title.6 

2.  Action  of  Debt  —  a.  In  General.  —  When  the  rent  is  certain  it  may  be 
recovered  in  an  action  of  debt,'  irrespective  of  whether  the  lease  is  under  seal 


1.  Kennedy  v.  Reynolds,  27  Ala.  364;  Tur- 
ner v.  Thomas,  13  Rush  (Ky.)  518;  Ratcliff  v. 
Bellfonte  Iron  Works  Co.,  87  Ky.  559;  Mc- 
Namee  v.  Relf,  52  Miss.  426;  Lum  v.  Reed,  53 
Miss.  73;  Schultz  v.  Arnot,  33  Mo.  172. 

2.  See  the  title  Eviction,  vol.  11.  p.  457- 

3.  For  a  discussion  of  this  branch  of  the 
subject,  see  the  title  Adverse  Possession,  vol. 
I,  p.  810  el  seq. 

4.  Public  Policy  Overriding  Estoppel.  —  Dupas 
v.  Wassell,  1  Dill.  (U.  S.)  213;  Filor's  Case,  3 
Ct.  CI.  25;  Smythe  v.  Henry,  41  Fed.  Rep.  705; 
Milton  v.  Haden,  32  Ala.  30,  70  Am.  Dec.  523; 
McKinnis  v.  Scottish-American  Mortg.  Co.,  55 
Kan.  259.  See  also  Hallock  v.  Wilson,  7  U. 
C.  C.  P.  28. 

Violation  of  Statute.  —  Thus,  where  an  Indian, 
in  violation  of  the  statute  granting  the  land  to 
him,  conveys  the  land  and  leases  from  his 
vendee,  he  is  not  estopped  to  deny  his  ven- 
dee's title.  Smythe  v.  Henry,  41  Fed.  Rep. 
705. 

Quaere,  whether  a  tenant  or  licensee  of  land 
is  estopped  from  disputing  his  landlord's  or 
licensee's  title  as  void  on  a  statutable  objection. 
Hallock  v.  Wilson,  7  U.  C.  C.  P.  28. 

Where  the  landlord's  title  was  derived  from 
the  state  of  Connecticut  in  violation  of  the 
Pennsylvania  statute,  it  was  held  that  the 
estoppel  did  not  arise.  Satterlee  v.  Matthew- 
son,  13  S.  &  R.  (Pa.)  133.  Compare  Overton  v. 
Tracey,  14  S.  &  R  (Pa.)  311. 

Where  a  lease  is  made  for  the  purpose  of 
avoiding  the  statute  against  the  transfer  of 
homestead  entries  before  the  receipt  of  the 
patent,  no  estoppel  arises.  McKinnis  v.  Scot- 
tish American  Morlg.  Co.,  55  Kan.  259;  Bower 
v.  Higbee,  9  Mo.  259. 

A  Lessee  of  Public  Lands  of  the  United  States 
which  are  open  to  settlement  is  estopped  to 
deny  his  lessor's  title.  Peterson  v.  Kinkead, 
92  Cal.  372;  Arnold  v.  Woodard,  4  Colo.  249; 
Young  v.  Severy,  5  Okla.  630.  See  also  Kline 
v.  Johnston,  24  Pa.  St.  72. 

Lease  of  Tide  Lands  —  Title  in  United  States, 
Estoppel  Held  to  Arise. —  Hall,  elc,  Furniture 
Co.  v.  Wilbur,  4  Wash.  644;  Clancy  v.  Reis,  5 
Wash.  371;  Clancy  v.  Williams,  5  Wash.  492; 
Collins  v.  Hall,  5  Wash.  366;  Columbia,  etc., 
R.  Co.  v.  Braillard,  5  Wash.  492.    See  also  St. 


Anthony  Falls  Water  Power  Co.  v.  Morrison, 
12  Minn.  249. 

Lease  of  Part  of  City  Street.  —  One  who  has 
rented  a  dock  under  an  express  contract,  and 
has  not  been  disturbed  in  his  possession,  can- 
not, when  sued  for  rent,  question  the  owner's 
right  to  recover  by  showing  that  part  of  the 
dock  is  in  a  city  street.  Cunning  v.  Tittaba- 
wassee  Boom  Co.,  88  Mich.  237. 

Public  Domain  Reserved  from  Sale.  —  A  lessee 
from  an  intruder  on  public  domain  reserved 
from  sale  or  settlement  is  not  estopped  to  deny 
his  landlord's  title.  Dopas  v.  Wassell,  I  Dill. 
(U.  S.)  213;  Hot  Springs  Cases,  92  U.  S.  698. 
See  also  Welder  v.  McComb,  10  Tex.  Civ. 
App.  85. 

Usury.  —  When  the  lease  was  merely  a  cloak 
for  usury  the  esloppel  against  the  tenant  does 
not  atise.  Tribble  v.  Anderson,  63  Ga.  31; 
People  v.  Howlett,  76  N.  Y.  574. 

Lease  as  Security  for  Purchase  Money  —  Estoppel 
Held  Not  to  Arise. —  Andetson  v.  Brinser,  129 
Pa  St.  376;  Smith  v.  Smilh,  81  Tex.  45. 

Landlord's  Title  Derived  in  Fraud  of  Creditors. 
—  The  fact  that  the  title  of  the  landlord  or  the 
title  to  the  reversion  was  derived  in  a  transac- 
tion in  fraud  of  creditors  will  not  entitle  the 
lessee  to  deny  his  landlord's  title.  Palmer  v. 
Melson,  76  Ga.  803;  Russell  v.  Fabyan,  27  N. 
H.  529;  McCurdyV  Smith,  35  Pa.  St.  108. 

6.  Landlord  May  Waive  Estoppel.  —  Wood  v. 
Chambers,  3  Rich.  L.  (S.  Car.)  150. 

The  Parties  May,  by  Their  Agreement,  waive 
the  rule  of  law  that  a  tenant  shall  not  be 
permitted  to  set  up  an  adverse  title  against 
his  landlord.  Philadelphia  v.  Schuylkill  River 
Bridge  Co.,  4  Binn.  (Pa.)  283;  Wood  v.  Cham- 
bers, 3  Rich.  L.  (S.  Car.)  150. 

Permitting  Admission  of  Tenant's  Title.  —  A 
waiver  by  the  plaintiff  of  his  right  to  insist 
upon  the  estoppel  is  not  constituted  by  the 
fact  that,  in  trespass  to  try  title  against  a 
former  tenant  holding  over,  the  defendant, 
without  objection,  produced  evidence  which 
showed  title  in  himself.  Milhouse  v.  Patiick, 
6  Rich.  L.  (S.  Car.)  350. 

6.  Distress  for  Rent.  —  See  the  title  Distress, 
vol.  9,  p.  617. 

7.  Action  of  Debt  —  England.  —  Loyd  v.  Lang- 
ford,  2  Mod.  174;  Mildmay's  Case,  6  Coke  40; 
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or  in  parol;  1  but  the  action  of  debt  will  not  lie  unless  the  rent  is  certain.2 

Demand.  —  Where  the  rent  is  payable  at  a  specified  time,  no  demand  for  pay- 
ment is  necessary  before  an  action  can  be  maintained  therefor.3 

b.  By  Whom  Maintainable.  —  This  right  to  bring  an  action  of  debt  is 
not  confined  to  the  lessor,  but  is  available  to  any  person  to  whom  the  rent  has 
been  assigned  by  a  transfer  of  the  reversion.4 

c.  Against  Whom  Maintainable.  —  Debt  for  the  recovery  of  rent  may 
be  brought  against  an  assignee  of  the  lease.5 

3.  Action  of  Covenant.  —  Where  the  lease  is  under  seal  and  signed  by  the 
lessee,  an  action  of  covenant  is  proper  for  the  recovery  of  rent  in  arrears,®  but 


Walker's  Case,  3  Coke  22;  Prattle  v.  King,  1 
Mod.  185;  Varley  v.  Leigh,  2  Exch.  44G;  Lil- 
lingston's  Case,  7  Coke  38;  Robins  v.  Cox,  T. 
Raym.  12;  Thursby  v.  Plant,  1  Saund.  23S, 
note  1 ;  Gibson  v.  Kirk,  1  Q.  B.  850,  41  E.  C. 
L.  807;  Salmon  v.  Smith,  1  Saund.  206;  Moun- 
son  v.  Redshaw,  1  Saund.  20i<;;  Windsor  v. 
Gover,  2  Saund.  302;  Ards  v.  Walkin,  Cro. 
Eliz.  637;  Winton  v.  Pinkney,  T.  Raym.  222; 
Alexander  v.  Dyer,  Cro.  Eliz.  i6g;  Macdonnel 
v.  Welder,  1  Stra.  550;  Newcomb  v.  Harvey, 
Carth.  161. 

Arkansas.  —  Trapnall  v.  Merrick,  21  Ark. 
503;  Gibbs  v.  Dickson,  33  Ark.  107. 

Maryland.  —  Outtoun  v.  Dulin,  72  Md.  536; 
Mackiibin  v.  Whetcroft,  4  Har.  &  M.  (Md.) 
135;  Swem  v.  Sharretts,  48  Md.  40S. 

Massachusetts.  —  Howland  v.  Coffin,  9  Pick. 
(Mass.)  52,  12  Pick.  (Mass.)  125;  Norwood  v. 
Fairservice,  Quincy  (Mass.)  189. 

ATew  York.  —  McKeon  v.  Whitney,  3  Den. 
(N.  Y.)  452;  Norton  v.  Vultee,  1  Hall  (N.  Y.) 
384;  Ten  Eyck  v.  Houghtaling,  (Supm.  Ct. 
Gen.  T.)  12  How.  Pr.  (N.  Y.)  523;  Demarest  v. 
Willard,  8  Cow.  (N.  Y.)  206. 

Rhode  Island. — Clapp  -'.  Pawtucket  Sav. 
Inst.,  15  R.  I.  489,  2  Am.  St.  Rep.  915. 

South  Carolina.  —  McEwen  v.  Joy,  7  Rich. 
L.  (S.  Car.)  33. 

Tennessee.  —  Elder  v.  Henry,  2  Sneed 
(Tenn.)  81. 

On  a  Freehold  Lease  reserving  rent,  it  seems, 
an  action  of  debt  would  not  lie  at  common  law 
until  the  termination  of  the  lease.  Robins  v. 
Cox,  T.  Raym.  it;  Winchester  v.  Wrighl,  2 
Ld.  Raym.  1056.  This  rule,  however,  was 
changed  at  an  earlv  date  by  the  statute  8 
Anne,  c.  114,  §  4.  Windsor  v.  Gover,  2  Saund. 
304,  note  8. 

Forfeiture.  —  After  forfeiture  the  lessor  may 
recover  in  an  action  of  debt  rent  in  arrears  at 
the  time  of  the  forfeiture.  Stuyvesant  r. 
Davis,  9  Paige  (N.  Y.)  427. 

1.  In  Ohio  the  action  of  debt  will  not  lie  on  a 
stipulated  penalty,  in  a  lease  not  under  seal, 
when  (he  agreement  is  to  pay,  as  rent,  a  part 
of  the  crop     Nelson  v.  Ford,  5  Ohio  473. 

2.  Rent  Must  Be  Certain,  —  Trapnall  v.  Mer- 
rick, 21  Ark.  503;  Eaton  v.  Dugan,  21  Pick. 
(Mass.)  538. 

3.  Demand  for  Rent  Not  Required. —  Bliss  v. 
Sneath,  103  Cal.  43;  Packer  v.  Cockayne,  3 
Greene  (Iowa)  in;  Clarke  v.  Charter,  128 
Mass.  483;  Norris  v.  Morrill,  40  N.  H.  395; 
Farley  v.  Craig,  11  N.  J.  L.  262;  Van  Rensselaer 
v.  Gallup,  5  Den.  (N.  Y.)  454;  Livingston  v. 
Miller,  11  N.  Y.  80.  See  also  Stanley  v. 
Turner,  68  Vt.  315.  And  see  generally  the 
title  Demand,  vol.  9,  p.  197. 


4.  Assignee  of  Reversion  May  Sue  in  Action  of 
Debt. —  Ward  v.  Lumley,  5  H.  &  N.  87;  Allen 
v.  Bryan,  5  B.  &  C.  512,  n  E.  C.  L.  292;  Hum- 
ble v.  Glover,  Cro.  Eliz.  328;  Howland  v.  Coffin, 
12  Pick.  (Mass.)  125;  Burden  v.  Thayer,  3  Met. 
(Mass.)  76,  37  Am.  Dec.  117;  Patten  v.  Deshon, 

1  Gray  (Mass.)  325;  M'Kircher  v.  Hawley,  16 
Johns.  (N.  Y.)  290. 

Devisee.  —  The  lessor's  devisee  may  main- 
tain an  action  of  debt  for  rents  accruing  sub- 
sequently to  the  death  of  the  lessor.  Macku- 
bin  v.  Whetcroft,  4  Har.  &  M.  (Md.)  135. 

5.  Action  of  Debt  Against  Assignee  of  Lease.  — 
Allen  v.  Bryan,  5  B.  &  C.  512,  n  E.  C.  L.  292; 
Thursby  v.  Plant,  1  Saund.  241^;  Walker's 
Case,  3  Coke  22;  Howland  v.  Coffin,  12  Pick. 
(Mass.)  125;  Norton  v.  Vultee,  1  Hall  (N.  Y.) 
384;  McKeon  v.  Whitney,  3  Den.  (N.  Y.) 
452. 

Administrator  of  Lessee.  —  McEwen  v.  Jov,  7 
Rich.  L.  (S.  Car.)  33. 

6.  Action  of  Covenant  —  England.  —  Marsh  v. 
Brace,  Cro.  Jac.  334;  Thursby  v.  Plant,  1 
Saund.  241;  I.udford  2'.  Barber,  1  T.  R.  92; 
Twynam  v.  Pickard,  2  B.  &  Aid.  105;  Steven- 
son v.  Lambard,  2  East  575  ;  Cardwell  v.  Lucas, 

2  M.  &  W.  in;  Kinlyside  v.  Thornton,  2  W. 
Bl.  iiii;  Flight  v.  Bentley,  7  Sim.  149;  Wad- 
ham  v.  Marlow,  4  Dougl.  54,  26  E.  C.  L.  222; 
Hartshorne  v.  Watson,  5  Scott  506. 

Canada.  —  Wilkes  v.  Steele,  14  U.  C.  Q.  B. 
570;  Taylor  v.  Hortop,  33  U.  C.  Q.  B.  462. 

United  States.- — Hurst  v.  Rodnev,  1  Wash. 
(U.  S  )  375;  Cross  v.  U.  S.,  14  Wall.  (U.  S.) 
479- 

Illinois.  —  Consolidated  Coal  Co.  v.  Peers, 
39  111.  App.  453;  Union  Pac.  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  164  111.  88. 

Maryland.  —  Outtoun  v.  Dulin,  72  Md.  536. 
A/assarhusetts.  —  Greenleaf    v.    Allen,  127 
Mass.  248. 

New  Hampshire.  —  Russell  "■.  Fabyan,  28  N. 
H.  543,  61  Am.  Dec.  629. 

New  York. — -Van  Rensselaer  v.  Dennison, 
35  N.  Y.  393;  Central  Bank  i\  Ileydorn,  48  N. 
Y.  260;  Ten  Eyck  v.  Houghtaling,  (Supm.  Ct. 
Gen.  T.)  12  How.  Pr.  (N.  Y.)  523;  Phelps  v. 
Van  Dnsen,  3  Abb.  App.  Dec.  (N.  Y.)  604;  Van 
Rensselaer  v.  Smith,  27  Barb.  (N.  Y.)  104. 

Pennsylvania.  —  Hawkins  v.  Weightman,  71 
Pa.  St.  128;  Philadelphia  v.  Reeves,  48  Pa.  Si. 
472;  Hall  t.  Stewart,  12  Pa.  St.  21 1;  Newbold 
v.  Comfort,  4  Pa.  L.  J.  117,  2  Pa.  L.  J.  Rep. 
331;  Brightly  v.  Cook,  5  Phila.  (Pa.)  139,  20 
Leg.  Int.  (Pa.)  53;  McQuigg  v.  Morton,  39  Pa. 
St.  31;  Kunckle  v.  Wynick,  1  Dall.  (Pa.)  305. 

The  action  of  covenant  will  lie  though  the 
lessee  did  not  go  into  possession.    Union  Pac. 
R.  Co.  v.  Chicago,  etc.,  R.  Co.,  164  III.  S8. 
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such  action  will  not,  of  course,  lie  at  common  law  when  the  lease  is  not  under 
seal  1  or  when  it  is  not  signed  by  the  lessee.2  To  enable  the  lessor  to  main- 
tain'an  action  of  covenant,  the  rent  need  not  be  certain,  as  in  an  action  of  debt 

for  rent.3  .  , 

Demand.  —  No  demand  for  rent  is  necessary  before  an  action  on  the  covenant 

to  pay  can  be  maintained.4  . 

Who  May  Maintain.  —  The  benefit  of  an  express  covenant  to  pay  rent  runs  with 
the  reversion,  and  an  action  thereon  may  be  maintained  by  an  assignee  of  the 
reversion.5  The  assignor  of  the  reversion  may  still  maintain  an  action  of  cove- 
nant for  rent  which  accrued  prior  to  the  assignment. *' 

Against  Whom  Maintainable.  —  The  burden  of  a  covenant  to  pay  rent  runs  with 
the  term,  and  an  action  thereon  may  be  maintained  against  the  assignee  of  the 
term.' 

4.  Action  for  Use  and  Occupation  a.  In  General.  —  At  common  law  an 
action  for  use  and  occupation  to  recover  a  reasonable  compensation  for  lands 
held  by  a  tenant  was  maintainable  where  no  express  demise  or  promise  to  pay 
existed.8  In  such  an  action,  however,  the  plaintiff  was  liable  to  be  nonsuited 
when  an  express  demise  and  promise  to  pay  rent  were  proved.9  The  statute 
II  Geo.  II.,  c.  19,  §  14,  passed  in  the  year  1737,  expressly  authorized  the 
landlord  where  the  lease  was  not  by  deed,  to  recover  a  reasonable  compensa- 
tion for  the  premises  held  by  the  tenant,  in  an  action  on  the  case  for  use  and 
occupation,  and  further  provided  that  if  on  the  trial  the  evidence  should  show 
that  it  was  agreed  to  pay  a  certain  rent,  the  plaintiff  was  not  to  be  nonsuited, 
but  was  to  be  allowed  to  make  use  thereof  as  evidence  of  the  quantum  of  his 
recovery.10    This  statute  has  either  been  expressly  re-enacted  in  the  United 


1.  Lease  Must  Be  under  Seal.  —  Gale  v.  Nixon, 
6  Cow.  (N.  Y.)  445- 

2.  Must  Be  Signed  by  Lessee.  —  Johnson  v. 
Muzzv,  45  Vt.  419,  12  Am.  Rep.  214. 

3.  Rent  Need  Not  Be  Certain.  —  Taylor  v.  De 
Bus,  31  Ohio  St.  468:  Worthington  v.  Hewes, 
19  Ohio  St.  66. 

Thus  an  action  of  covenant  will  lie  on  a 
lease  under  seal  wherein  the  lessee  agrees  to 
pay  a  reasonable  rent.  Hall  v.  Stewart,  12 
Pa.  St.  211. 

4.  Demand  Not  Required.  —  Stevens  v.  Raab,  9 
Mo.  ApD.  S73;  M'Murphy  v.  Minot,  4  N.  H. 
251-  Griihn  v.  Gudebrod  Brothers  Co.,  (N.  Y. 
City  Ct.  Gen.  T  )  21  Misc.  (N.  Y.)  528. 

5.  Assignee  of  Reversion  May  Maintain  Cove- 
nant. —  Midgleys  v.  Lovelace,  12  Mod.  45; 
Main  v.  Feathers,  21  Baro.  (N.  Y.)  646;  New- 
bold  v.  Comfort,  4  Pa.  L.  J.  117,  2  Pa.  L.  J. 
Rep.  331. 

6.  Phelps  v.  Van  Dusen,  3  Abb.  App.  Dec. 

(N.  Y.)  604. 

7.  Assignee  of  Reversion  Liable  in  Action  of 
Covenant.  —  Williams  Bosanquet,  1  Brod.  & 
B.  238,  5  E.  C.  L.  72;  Walker  v.  Reeve,  2 
Dougl.  461,  note;  Gretton  v.  Diggles,  4  Taunt. 
766;  Ludfotd  v.  Barber,  1  T.  R.  92;  Stevenson 
v.  Lambard,  2  East  575;  Congham  v.  King. 
Cro.  Car.  222;  Burnett  v.  Lynch,  5  B.  &  C. 
539;  Howard  v.  Ramsay,  7  Har.  &  J.  (Md.) 
113;'  Adams  v.  French,  2  N.  H.  387;  M'Mur- 
phy v.  Minot,  4  N.  H.  251;  Main  v.  Feathers, 
21  Barb.  (N.  Y.)  646;  Port  v.  Jakcson,  17 
Johns.  (N.  Y.)  239;  Hannen  -j.  Ewalt,  18  Pa. 
St.  9. 

8.  Use  and  Occupation  —  Eng land,  —  Church- 
ward v.  Ford,  2  H.  &  N.  446;  Gibson  v.  Kirk, 
1  Q.  B.  850,  41  E.  C.  L.  807. 

Connecticut.  —  Gunn  v.  Scovil,  4  Day  (Conn.) 
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228,  4  Am.  Dec.  208;  Rogers  p.  Tracy,  1  Root 
(Conn.)  233. 

Indiana.  —  Estep  v.  Estep,  23  Ind.  114. 

Kentucky.  —  Crouch  v.  Briles,  7  J-  J-  Marsh. 
(Ky.)  257/23  Am.  Dec.  404;  Morehead  v.  Wat- 
kyns,  5  B.  Mon.  (Ky.)  229;  Logan  v.  Lewis,  7 
J.  J.  Marsh.  (Ky.)3-  . 

Maryland.  —  Anderson  v.  Critcher,  11  Gill 
&  J.  (Md.)  450,  37  Am.  Dec.  72. 

Massachusetts.  —  Fitchburg  Cotton  Manu- 
factory Corp.  v.  Melven,  15  Mass.  268;  Gould 
v.  Thompson,  4  Met.  (Mass.)  224;  Rogers  v. 
Coy,  164  Mass.  391;  Bunion  v.  Richardson,  10 
Allen  (Mass.)  260. 

New  York.  —  Hunt  v.  Wolfe,  2  Daly  (N.  Y.) 

29  Virginia.  —  Eppes  v.  Cole,  4  Hen.  &  M.  (Va.) 
i6r,  4  Am.  Dec.  512. 

9.  Express  Demise  and  Promise  to  Pay  Rent  — 
Effect. —  Gage  v.  Smith,  14  Me.  466;  Fuller  v. 
Swelt,  6  Allen  (Mass.)  219,  note;  Mann  v. 
Brewer,  7  Allen  (Mass.)  202;  Warren  v.  Ferdi- 
nand, 9  Allen  (Mass.)  357:  Smiley  v.  Mc- 
Laughlin, 138  Mass.  363;  Burnham  v.  Roberts. 
103  Mass.  379:  Browning  v.  Haskell,  22  Pick. 
(Mass.)  310;  West  v.  Cartledge,  5  Hill  (N.  Y  ) 
488;  Glover  v.  Wilson,  2  Barb.  (N.  Y.)  264. 

10.  Statutory  Provisions. —  Hall  v.  Burgess,  5 
B  &  C.  332,  11  E.  C.  L.  246;  Gibson  v.  Kirk, 
1  Q  B.  850,  41  E.  C.  L.  807;  Smith  v.  Eldridge. 
15  C.  B.  236,  80  E.  C.  L.  236;  Dawes  v.  Dow- 
ling,  31  L.  T.  N.  S.  65;  Sloper  v.  Saunders,  29 
L.  j'.  Exch.  275;  Churchward  v.  Ford,  26  L.  J. 
Exch  354;  Fry  v.  Chapman,  5  Dowl.  265; 
Marston  v.  Dean,  7  C.  &  P.  13,  32  E.  C.  L.  419; 
Keys  v.  Harwood,  15  L.  J.C.  PI.  207:  Watson  v. 
King  3  C.  B.  60S,  54  E.  C.  L.  60S;  Doe  v. 
Cartwright,  3  B.  &  Aid.  326,  5  E.  C.  L.  306; 
Hawkins  v.  Wane,  5  Dowl.  &  R.  512;  Feilder 
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States  or  has  been  adopted  as  a  part  of  the  common  law,  and  the  action  of 
assumpsit  for  use  and  occupation  is  recognized  as  a  remedy  for  the  recovery 
of  rent.1 

b.  Necessity  for  Relation  of  Landlord  and  Tenant.  —  It  is  essen- 
tial to  the  maintenance  of  an  action  for  use  and  occupation  that  the  conven- 
tional relation  of  landlord  and  tenant  exist  between  the  parties.3 

c.  LEASES  UNDER  Seal.  —  Where  the  lease  is  under  seal,  the  action  for 
use  and  occupation,  either  at  common  law  or  under  the  statute  of  u  Geo.  II. 
and  similar  statutes,  cannot  be  maintained.3 

Demand.  —  It  seems  that  a  demand  for  rent  is  not  a  prerequisite  to  the  right 
to  maintain  an  action  for  use  and  occupation  when  the  lease  has  terminated.4 
5.  Suits  in  Equity.  —  As  a  general  rule,  the  remedies  at  law  for  the  recovery 
of  rent  are  deemed  adequate,  and  a  bill  in  equity  therefor  cannot  be  main- 


v.  Ray,  3  M.  &  P.  659;  Rex  v.  Rawden,  8  B. 
&  C.  708,  15  E.  C.  L.  329;  Doe  v.  Harvey,  8 
Bing.  239,  21  E.  C.  L.  286;  Jenkins  v.  Hill, 
2  W.  R.  268.  Compare  Brewer  v.  Palmer,  3 
Esp.  213. 

1.  United  States,  —  Lloyd  v.  Hough,  1  How. 
(U.  S.)  153. 

Arkansas.  —  Fitzgerald  v,  Beebe,  7  Ark.  305; 
By rd  v.  Chase,  10  Ark.  602;  Tate  v.  McClure, 

25  Ark.  168;  Bright  v.  Bostick,  27  Ark.  55. 
Connecticut.  —  Buell  v.  Cook,  5  Conn.  208. 
Georgia.  —  Williams  v.  Hollis,  19  Ga.  313; 

Lathrop  v.  Standard  Oil  Co.,  83  Ga.  307. 

Illinois.  —  Dudding  v.  Hill,  15  Ilk  61;  Mc- 
Nair  v.  Schwartz,  16  111.  24;  Sanborn  v.  Hay nes, 

26  111.  App.  335 ;  Stevens  v.  Coffeen,  39  111.  148. 
Indiana.  —  Newby  v.   Vestal,  6  Ind.  412; 

Tinder  v.  Davis,  88  Ind.  99;  Pittsburgh,  etc., 
R.  Co.  v.  Thornburgh,  98  Ind.  201. 

Iowa.  —  Newel)  v.  Sanford,  13  Iowa  191. 

Kentucky.  —  Logan  v.  Lewis,  7  J.  J.  Marsh. 
(Ky.)  3;  Burnham  v.  Best,  10  B.  Mon.  (Ky.) 
227. 

Maine.  —  Cunningham  v.  Horton,  57  Me. 
420;  Longfellow  v.  Longfellow,  54  Me.  240. 

Maryland.  —  Hoskins  v.  Rhodes,  I  Gill  &  J. 
(Md.)  266;  Stockett  v.  Watkins,  2  Gill  &  J. 
(Md.)  326,  20  Am.  Dec.  438;  De  Young  y. 
Buchanan,  10  Gill  &  J.  (Md.)  149,  32  Am.  Dec. 
156;  Stoddert  v.  Newman,  7  Har.  &  J.  (Md.) 
251. 

Massachusetts.  —  Codman  v.  Jenkins,  14 
Mass.  93;  Hall  v.  Ryder,  152  Mass.  528;  Bos- 
ton v.  Binney,  11  Pick.  (Mass.)  1,  22  Am.  Dec. 
353;  Gould  v.  Thompson,  4  Met.  (Mass.)  227; 
Merrill  v.  Bullock,  105  Mass.  486. 

Michigan.  —  Dwight  v.  Culler,  3  Mich.  566, 
64  Am.  Dec.  105;  Ward  v.  Warner,  8  Mich. 
508;  Dalton  v.  Laudahn,  30  Mich.  349;  Wil- 
marth  v.  Palmer,  34  Mich.  347;  Marquette,  etc. 
R.  Co.  v.  Harlow,  37  Mich.  554,  26  Am.  Rep. 
538;  Lockwood  v.  Thunder  Bay  River  Boom 
Co.,  42  Mich.  536;  Henderson  v.  Detroit,  61 
Mich.  378. 

Minnesota.  —  Dean      Leonard,  9  Minn.  190. 

Missouri. — Cohen  v.  Kvler,  27  Mo.  122; 
Aull  Sav.  Bank  v.  Aull,  80  Mo.  199;  Ashbiook 
v.  Dale,  27  Mo.  App.  649;  Edmunds  v.  Mis- 
souri Electric  Light,  etc.,  Co.,  76  Mo.  App.  610. 

Nevada.  —  Fitton  v.  Hamilton  City,  6  Nev. 
196. 

New  Jersey.  —  Chambers  v.  Ross.  25  N.  J. 
L.  293;  Andrews  v.  Andrews,  14  N.  J.  L.  141; 
Stewart  v.  Fitch,  31  N.  J.  L.  17;  Perrine  v. 
Ilankinson,  li  N.  J.  L.  181. 
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New  York.  —  McFarlan  v.  Watson,  3  N.  Y. 
286;  Hunt  v.  Wolfe,  2  Daly  (N.  Y.)  298;  Peck- 
ham  v.  Leary,  6  Duer  (N.  Y.)  494;  Smith  v. 
Stewart,  6  Johns.  (N.  Y.)  46,  5  Am.  Dec.  186; 
Coit  v.  Planer,  7  Robt.  (N.  Y.)  413;  Osgood 
v.  Dewey,  13  Johns.  (N.  Y.)  240;  Preston  v. 
Hawley,  101  N.  Y.  586;  La  Farge  v.  Park,  1 
Edm.  Sel.  Cas.  (N.  Y.)  223;  Williams  v.  Sher- 
man, 7  Wend.  (N.  Y.)  109;  Little  v.  Martin,  3 
Wend.  (N.  Y.)  219,  20  Am.  Dec.  688;  Cleves  v. 
Willoughby,  7  Hill  (N.  Y.)  S3;  Feaiherston- 
haugh  v.  Bradshaw,  1  Wend.  (N.  Y.)  135. 

Ohio.  — Fitch  v.  Sargeant,  1  Ohio  352;  But- 
ler v.  Baker,  5  Ohio  St.  5S4;  Armstrong  v. 
Clark,  17  Ohio  495. 

Pennsylvania.  —  Brolasky  v.  Ferguson,  48 
Pa.  St.  434;  Pott  v.  Lesher,  1  Yeates  (Pa.)  576; 
Marqueze  v.  Cressvvell,  3  Pa.  Co.  Ct.  559; 
Kline  v.  Jacobs,  68  Pa.  St.  57;  Matter  of  Stock- 
ton, 3  Brews.  (Pa.)  320,  64  Pa.  St.  58. 

Vermont.  —  Hough  z\  Birge,  n  Vt.  190,  34 
Am.  Dec.  682;  Keyes  v.  Hill,  30  Vt.  759;  Stacy 
z-.  Vermont  Cent.  R.  Co.,  32  Vt.  551;  Watson 
v.  Brainard,  33  Vt.  88;  Chamberlin  z-.  Dona- 
hue, 44  Vt."  57;  Moore  v.  Harvey,  50  Vt.  297; 
Clark  v.  Clark,  58  Vt.  527;  Voluntine  v.  God- 
frey, 9  Vt.  186. 

Virginia.  — Eppes  v.  Cole,  4  Hen.  &  M.  (Va.) 
161.  4  Am.  Dec.  512. 

West  Virginia.  —  Goshorn  v.  Steward,  15  W. 
Va.  657. 

Wisconsin.  —  Ackerman  v.  Lyman,  20  Wis. 
454- 

2.  See  supra,  this  title,  Rent — Implied  Con- 
tract to  Pay  Rent. 

3.  Lease  under  Seal. —  Gage  v.  Smith,  14  Me. 
466;  Codman  r<.  Jenkins,  14  Mass.  93;  Sibley 
v.  Brown,  4  Pick.  (Mass.)  137;  Perrine  v. 
Ilankinson,  11  N.J.  L.  181;  Glover  v.  Wilson, 
2  Barb.  (N.  Y.)  264;  West  v  Cartledge,  5  Hill 
(N.  V.)  488;  Kiersted  v.  Orange,  etc..  R.  Co., 
69  N.  Y.  343,  25  Am.  Rep.  199;  Blume  v.  Mc- 
Clurken,  10  Watts  (Pa.)  380;  Goshorn  z:  Stew- 
ard, 15  W.  Va.  657.  Compare  Elliott  v.  Rogers. 
4  Esp.  59;  Dalton  v.  Laudahn,  30  Mich.  349; 
Beecher  v.  Duffield,  97  Mich.  423;  Russell  ; 
Fabyan.  34  N.  H.  218;  Abeel  v.  Radcliff,  13 
Johns.  (N.  Y.)  297,  7  Am.  Dec.  377. 

Where  a  verbal  lease  is  substituted  for  a 
sealed  one.  with  the  understanding  that  the 
lessee  shall  occupy  on  the  conditions  of  the 
latter,  assumpsit  will  lie  for  the  rent.  Sibley 
7'.  Brown,  4  Pick.  (Mass.)  137. 

4.  Demand.  —  Spaulding  v.  McOsker,  7  Met. 
(Mass.)  8. 
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taincd.'  But  in  a  number  of  cases,  especially  before  the  statutes  enlarging 
the  remedies  at  law,  bills  in  equity  were  maintained  where  the  remedy  at  law 
was  inadequate.3  Thus,  a  bill  in  equity  will  lie  where  the  ascertainment  of  the 
amount  of  rent  due  requires  the  taking  of  a  complicated  account,3  or  where 
accounts  are  to  be  taken  and  a  discovery  is  needed  in  aid  thereof.1  So  also  a 
court  of  equity  has  compelled  the  payment  of  rents  by  an  undertenant  to 
the  original  lessor,  where  the  lessee  was  insolvent,  there  being  no  liability 
at  law  in  such  a  case  on  the  part  of  the  undertenant,  and  it  being  considered 
inequitable  that  the  lessor  should  lose  the  rent.5 

6.  Attachment  for  Rent  —  a.  In  General.  —  In  a  number  of  jurisdictions 
the  statutes  authorize  an  attachment,  or  proceedings  in  the  nature  thereof,  for 
the  recovery  of  rent.6 

Landlord's  Attachment  Distinct  from  Ordinary  Attachment.  —  The  attachment  proceed- 
ing provided  for  the  enforcement  of  the  landlord's  claim  for  rent  is  distinct 


1.  Suits  in  Equity.  —  Walters  v.  Northern 
Coal  Min.  Co.,  5  De  G.  M.  &  G.  629;  Doneraile 
v.  Charters,  1  Ridg.  P.  C.  135;  Blackhall  v. 
Combs,  2  P.  Wms.  70;  Tubb  v.  Fort,  58  Ala. 
277;  Merrell  v.  Atkin,  29  111.  469. 

2.  Inadequate  Remedy  at  Law  —  England.  — 
Collet  v.  Jaques,  I  Ch.  Cas.  120;  Cocks  v. 
Foley,  1  Vern.  359;  Davy  v.  Davy,  1  Ch.  Cas. 
14;;  London  v.  Richmond,  2  Vern.  423;  Val- 
liant  v.  Dodemede,  2  Atk.  546;  Clavering  v. 
Westley,  3  P.  Wms.  402;  Leeds  v.  New  Rad- 
nor, 2  Bro.  C.  C.  338;  Benson  v.  Baldvvyn,  1 
Atk.  598;  North  v.  Strafford,  3  P.  Wms.  148; 
Leeds  v.  Powell,  1  Ves.  171;  Champernoon  v. 
Gubbs,  2  Vern.  382;  Joyce  v.  Barker,  1  Dick. 
182;  Holder  v.  Chambury,  3  P.  Wms.  256. 

United  States.  —  Pennsylvania  R.  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  118  U.  S.  290. 

Kentucky.  —  Lawrence  v.  Hammett,  3  J.J. 
Marsh.  (Ky.)  287. 

Mississippi.  —  Dawson  v.  Williams,  Freein. 
(Miss.)  99. 

New  Jersey.  —  Borcherling  v.  Katz,  37  N.  J. 
Eq.  150. 

New  York.  —  Armstrong  v.  Gilchrist,  2 
Johns.  Cas.  (N.  Y.)  424;  Rathbone  v.  Warren, 
10  Johns.  (N.  Y.)  587;  King  v.  Baldwin,  17 
Johns.  (N.  Y.)  384,  8  Am.  Dec.  415;  Livingston 
v.  Livingston,  4  Johns.  Ch.  (N.  Y.)  287. 

South  Carolina.  —  Holmes  v.  McMaster,  1 
Rich.  Eq.  (S.  Car.)  340. 

Although  a  court  of  chancery  will  not  ordi- 
narily take  jurisdiction  of  a  case  for  rent,  yet 
when  the  time  of  payment  or  the  amount  to 
be  paid  is  uncertain,  or  when  the  distress  is 
evaded  or  obstructed  by  fraud,  the  court  will 
take  jurisdiction  and  give  relief.  Dawson  v. 
Williams,  Freem.  (Miss.)  99. 

If  a  writing,  securing  rent,  is  losl,  the  lessor 
may  resort  to  equity  for  the  recovery  of  his 
rent.  Lawrence  v.  Hammett,  3  J.  J.  Marsh. 
(Ky.)  287. 

3.  O'Connor  v.  Spaight,  t  Sch.  &  Lef.  305; 
Cameron  v.  Moore,  10  Ga.  368;  Nedvidek  v. 
Meyer,  46  Mo.  600;  Porter  v.  Spencer,  2  Johns. 
Ch.  (N.  Y.)  r 7 r ;  Hatvley  v.  Cramer,  4  Cow. 
(N.  Y.)  727;  Armstrong  Gilchrist,  2  Johns. 
Cas.  (N.  Y.)  424. 

4.  Frietas  v.  Dos  Santos,  I  Y.  &  J.  574;  Bar- 
ker v.  Dacie,  6  Ves.  Jr.  687;  Post  v.  Kimberly, 
9  Johns.  (N.  Y.)  470. 

5.  1  Story's  Eq.  Jur.  (13th  ed.),  §  687;  God- 
dard  v.  Keate,  1  Vern.  S7. 

6.  Attachment  for  Rent  —  Alabama.  —  North 


7'.  Eslava,  12  Ala.  240;  Do2ier  v.  Robinson,  82 
Ala.  408;  Giddens  v.  Boiling,  93  Ala.  92; 
Aderhold  v.  Blumenthal,  95  Ala.  66. 

Arkansas.  —  Tignor  v.  Bradley,  32  Ark.  781; 
Kurtz  v.  Dunn,  36  Ark.  648;  Palton  v.  Garrett, 
37  Ark.  605. 

Delaware.  —  Grubb  v.  Pyle,  3  Ilarr.  (Del.) 
493- 

District  of  Columbia.  — Joyce  v.  Wilkenning, 
)  MacAithur  (D.  C.)  567. 

Kansas.  —  Tarpy  v.  Persing,  27  Kan.  745; 
Clark  -'.  Montfort,  37  Kan.  756;  Knowles  v. 
Sell,  41  Kan.  171. 

Kentucky.  —  Poerw.  Peebles,  1  B.  Mon.  (Ky.) 
1;  Leet  v.  Lockett,  4  Met.  (Ky.)  55;  Worstell 
v.  Ward,  1  Bush  (Ky.)  199;  Brandt  v.  Hyatt, 

7  Bush  (Ky.)  363;  Turpin  v.  Smith,  7  Ky.  L. 
Rep.  361;  Carden  v.  Deering,  14  Ky.  L.  Rep. 
78. 

Louisiana.  —  Henderson  Meyers,  45  La. 
Ann.  791;  Mulhaupt  v.  Enders,  38  La.  Ann. 

744- 

Mississippi. — Tifft  v.  Verden,  11  Smtd.  & 
M.  (Miss.)  153;  Towns  v.  Boarman,  23  Miss. 
186;  Brooks  v.  Cunningham,  49  Miss.  108; 
Smiih  v.  Jones,  65  Miss.  276;  Wheeler  v. 
Dixon,  51  Miss.  550;  Vick  v.  Ayres,  56  Miss. 
670;  Tuckers.  Whitehead,  58  Miss.  762;  Smith 
v.  Jones,  65  Miss.  276;  Paxton  v.  Kennedy,  70 
Miss.  865;  Weis^.  Basket,  71  Miss.  771 ;  Smith 
v.  Jones,  65  Miss.  276. 

Missouri.  — Jones  v.  Snodgrass,  54  Mo.  597; 
Price  v.  Roetzell,  56  Mo.  500;  Hubbatd  v. 
Moss,  65  Mo.  647;  Crawford  z>.  Coil,  69  Mo. 
588;  Garroute  v.  White,  92  Mo.  237;  Cham- 
berlain tj.  Heard,  22  Mo.  App.  416;  Haseltine 
v.  Ausherman,  29  Mo.  App.  451;  Cleveland  i\ 
Crum,  33  Mo.  App.  616;  Houghland  v.  Dent, 
52  Mo.  App.  237;  Dawson  v.  Quillen,  43  Mo. 
App.  118;  Toney  v.  Goodley,  57  Mo.  App.  2;s; 
Buck  v.  Midland  Tobacco  Co.,  62  Mo.  App. 
175;  St.  Joseph,  etc.,  R.  Co.  v.  St.  Louis,  etc., 
R.  Co.,  135  Mo.  173. 

South  Carolina.  —  Monday  v.  Elmore,  27  S. 
Car.  126;  Baum  v.  Bell,  28  S.  Car.  2or. 

Tennessee.  —  Dougherty  v.  Kellum,  3  Lea 
(Tenn.)  643- 

Virginia.  —  Redford  v.  Winston,  3  Rand. 
(Va.)  148;  Johnson  v.  Garland,  9  Leigh  (Va.) 
149. 

Canada.  —  Sansfacon  v.  Boucher,  6  Quebec 
384;  Plante  v.  Robitaille,  4  Quebec  225;  Per- 
rault  v.  Tite,  9  Quebec  Super.  Ct.  260,  reversing 

8  Quebec  Super.  Ct.  399. 
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from  the  ordinary  attachment,  and  when  an  attachment  is  sued  out  under  the 
general  attachment  laws,  though  to  recover  rent,  it  must  be  supported  and 
justified  under  the  general  laws,  and  confers  no  greater  rights  than  such  an 
attachment  confers.1  So  also  if  the  landlord  proceeds  under  the  statutes 
authorizing  a  landlord's  attachment,  he  cannot  justify  his  attachment  under 
the  general  attachment  laws.2  To  authorize  the  attachment  the  rent  must  be 
capable  of  reduction  to  a  certainty,  though  it  need  not  be  a  certain  money 
rent.3  And  the  remedy  by  attachment  cannot  be  resorted  to  in  order  to 
recover  damages  for  breach  by  the  lessee  of  agreements  other  than  for  the 
payment  of  rent.4 

b.  Property  Subject  to  Attachment.  —  Property  subject  to  the  attach- 
ment need  not  be  upon  the  demised  premises  at  the  time  of  the  attachment.5 
Under  most  statutes  the  attachment  is  limited  to  the  seizure  of  property 
subject  to  the  landlord's  lien.8 

c.  Grounds  for  Attachment.  —  The  grounds  for  the  attachment  are, 
of  course,  regulated  by  the  statutes.7  The  removal  of  the  tenant's  property 
from  the  demised  premises  without  the  consent  of  the  landlord  is  generally 
made  a  ground  for  the  issuance  of  the  attachment,8  though  under  some  stat- 
utes the  removal  by  the  tenant  must  be  such  as  to  endanger  the  landlord's 
collection  of  his  rent.tt 

Matters  of  Procedure  connected  with  this  remedy  are  discussed  elsewhere.10 

d.  Who  Entitled  to  Remedy.  —  The  remedy  by  attachment  given  to 
the  landlord  lies  only  at  the  suit  of  the  landlord  or  his  assignee  of  the  reversion. 


1.  Landlord's  Attachment  and  General  Attach- 
ment Differ.  —  Baxley  v.  Segrest,  85  Ala.  183; 
Merrit  v.  Fisher,  19  Iowa  354;  Clark  v.  Haynes, 
57  Iowa  96. 

2.  Tignor  v.  Bradley,  32  Ark.  781. 

3.  Thrasher  v.  Gillespie,  52  Miss.  840. 

4.  Wilkinson  v.  Ketter,  59  Ala.  306;  Brown 
v.  Coats,  56  Ala.  439;  Deyer  v.  Abercrombie, 
57  Ala.  497;  Merrit  v.  Fisher,  19  Iowa  354. 

5.  Brocket  v.  Johns,  1  Cranch  (C.  C.)  100,  4 
Fed.  Cas.  No.  1,915. 

6.  Hawkin  v.  Gill,  6  Ala.  620;  Foster  v. 
Goodwin,  82  Ala.  384;  Albright  v.  Mills,  86 
Ala.  324;  Ellis  v.  Martin,  60  Ala.  394;  Schurz 
v.  McMenamy,  82  Iowa  432;  Thrasher  v.  Gil- 
lespie, 52  Miss.  840;  Patty  v.  Bogle,  59  Miss. 
491;  Paine  v.  Aberdeen  Hotel  Co.,  60  Miss. 
360;  Paine  v.  Sykes,  72  Miss.  351;  Garroutte 
v.  White,  92  Mo.  237. 

Exemptions.  —  Rudd  v.  Ford,  91  Ky.  183. 

The  Leasehold  Interest  of  a  tenant  is  not  sub- 
ject to  a  landlord's  attachment,  not  being 
"  goods,  furniture,  and  effects,"  under  Code 
Ala.  1886,  §  3069  (Civ.  Code  1896,  §  2716). 
Birmingham  First  Nat.  Bank  v.  Consolidated 
Electric  Light  Co.,  97  Ala.  465. 

7.  Grubb  v.  Pyle,  3  Harr.  (Del.)  493;  Wright 
v.  Hobson,  4  Harr.  (Del.)  382. 

8.  Removal  of  Property  —  Alabama. —  Fitzsim- 
raons  v.  Howard,  69  Ala.  590;  Westmoreland 
v.  Foster,  60  Ala.  448;  Flexner  v.  Dickerson, 
65  Ala.  129;  Andrews  Mfg.  Co.  v.  Porter,  112 
Ala.  381;  Nicrosi  v.  Roswald,  113  Ala.  592; 
Masterson  v.  Bentley,  60  Ala.  520;  Tucker  v. 
Adams,  52  Ala.  254;  Ragsdale  v.  Kinney,  119 
Ala.  454;  Knocvles  v.  Steed,  79  Ala.  427. 

Arkansas.  —  Rogers  v.  Cooper,  33  Ark.  406; 
Tignor  v.  Bradley,  32  Ark.  781;  Patton  v. 
Garrett,  37  Ark.  605;  Randolph  v.  McCain,  34 
Ark.  696;  Webb  v.  Arnold,  52  Ark.  358. 

Delaware.  —  Weber  v.  Vernon,  (Del.  1899)  45 
Atl.  Rep.  537. 
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District  of  Columbia.  —  Wallach  v.  Chesley, 
2  Mackey  (D.  C.)  209;  Bryan  z.  Sanderson,  3 
MacArthur  (D.  C.)43i;  Joyce  v.  Wilkenning, 
1  MacArthur  (D.  C.)  567. 

Illinois.  —  Hopkins  v.  Wood,  79  111.  App. 
484. 

Kansas.  —  Tarpy  v.  Persing,  27  Kan.  745; 
Knowles  v.  Sell,  41  Kan.  171. 

The  Intent  of  the  Tenant  in  Regard  to  the  Re- 
moval of  the  Property  is  immaterial.  Master- 
son  v.  Bentley,  60  Ala.  520;  Randolph  v. 
McCain,  34  Ark.  696. 

9.  Kentucky.  —  O'Bryan  v.  Shipp,  (Ky.  1899) 
53  S.  W.  Rep.  1034;  Porter  v.  Spars,  (Ky.  1897) 
43  S.  W.  Rep.  220;  McLean  v.  McLean,  10 
Bush  (Ky.)  167;  Ward  v.  Grigsby,  (Ky.  1900) 
55  S.  W.  Rep.  436;  Berry  v.  Eckler,  1  Ky.  L. 
Rep.  57;  Helem  Neal,  2  Ky.  L.  Rep.  224; 
Gentry  v.  Arshire,  2  Ky.  L.  Rep.  231;  Wig- 
ham  v.  Carpenter,  5  Ky.  L.  Rep.  693;  Hays  v. 
Kichey,  8  Ky.  L.  Rep.  964. 

Mississippi.  —  Stamps  v.  Gilman,  43  Miss. 
456;  Briscoe  v.  McElween,  43  Miss.  556. 

Missouri.  —  Kinear  v.  Shands,  36  Mo.  379; 
Kleun  v.  Vinyard,  38  Mo.  447;  Morris  v.  Ham- 
merle,  40  Mo.  4S9;  Meier  v.  Thomas,  5  Mo. 
App.  584;  Chamberlain  v.  Heard,  ?2  Mo.  App. 
416;  Dawson  -v.  Quillen,  43  Mo.  App.  11S; 
Caruthers  v.  Williams,  53  Mo.  App.  181; 
White  v.  Nye,  64  Mo.  App.  539;  Garroutte  v. 
White,  92  Mo.  237;  Haseltine  v.  Ausherman, 
S7  Mo.  410;  Hubbard  v.  Ouisenberry,  32  Mo. 
App.  459. 

Virginia.  —  Offterdinger  v.  Ford,  92  Va.  636. 

Canada.  —  Tracey  v.  Lazure,  10  L.  C.  Jur. 
256;  Houle  v.  Goderre,  18  L.  C.  Jur.  151; 
Rodier  v.  Joly,  4  L.  C.  Jur.  15;  Aylvvin  v.  Gil- 
loran,  4  L.  C.  Rep.  360;  Boulanget  v.  Doutre, 
4  L.  C.  Rep.  170;  Boucher  Brault,  15  L.  C. 
Jur.  274. 

10.  See  Encyc.  of  Pl.  and  Pr.  vol.  12,  p.  913 
et  seq. 
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It  cannot  be  issued  by  an  assignee  of  a  rent  note  or  other  obligation  given  by 
the  tenant  for  the  rent,'  nor  can  the  landlord  after  he  has  assigned  his  claim  for 
the  rent  maintain  an  attachment  therefor.2  And  to  authorize  resort  to  the 
remedy  the  conventional  relation  of  landlord  and  tenant  must  exist  between 
the  parties-3  but  unless  expressly  restricted  by  the  statute,  the  remedy  may 
be  resorted  to  by  the  lessors  of  all  kinds  of  property,  without  regard  to  the 
location  of  the  property  or  the  purpose  for  which  it  is  leased.4 

e.  Wrongful  Attachment.  —  When  the  attachment  is  wrongfully  issued 
the  tenant  is  entitled  to  recover  damages  therefor.5 

7  Time  of  Bringing  Actions  for  Rent.  —  An  action  to  recover  rent  is  prema- 
ture'if  brought  before  the  expiration  of  the  day  on  which  the  rent  is  payable,6 
and  only  rent  accrued  at  the  beginning  of  the  action  is  recoverable.7  If  the 
rent  is  payable  in  instalments,  a  separate  action  may  be  maintained  for  each 
instalment  as  it  accrues,8  but  if  several  instalments  are  in  arrear,  the  action 
must  be  for  all  accrued  instalments,  otherwise  a  recovery  for  part  will  bar  a 
subsequent  action  for  the  residue.9 

XIV.  Remedies  of  Landlord  for  Recovery  of  Possession  —  1.  Entry  by 
Landlord  Without  Process  of  Law  —  Tenant  Not  in  Possession.  —  After  the  expiration 
of  the  lease,  if  the  tenant  does  not  surrender  the  possession  the  landlord  may, 
in  his  absence,  enter  upon  the  premises,  retain  possession,  and  remove  the 
tenant's  goods  left  thereon;'0  and  though  the  tenant,  in  his  absence  from 
the  demised  building,  locks  up  the  premises,  the  landlord  may  break  open  the 
house  and  remove  the  furniture,  without  unnecessary  injury  thereto,  without 
incurring  any  civil  liability  to  the  tenant,11  and  after  having  so  entered  may 
use  whatever  force  is  necessary  to  retain  possession  against  the  tenant.  -   l  he 


1.  Wright  v.  Link,  34  Miss.  266;  Newman  v. 
Greenville  Bank,  66  Miss.  323;  Gross  v.  Bart- 
ley,  66  Miss.  116;  Houston  v.  Smythe,  66  Miss. 
118.    See,  however,  Davis  v.  Blanton,  71  Miss. 

8  2  t 

2.  McRovie  v.  White,  52  Miss.  406. 

3.  Rives  v.  Christie,  (Ky.  1898)46  S.  W.  Rep. 
204. 

4.  Buck  v.  Midland  Tobacco  Co.,  62  Mo. 

App.  175-  ,  „  p. 

5.  Wrongful  Attachment.  —  Kurtz  v.  Dunn, 
36  Ark.  648;  Patton  v.  Gatrett,  37  Ark.  605; 
Weber  v.  Vernon,  (Del.  1899)  45  Atl.  Rep.  537; 
Harger  v.  Spofford,  46  Iowa  n;  Smith  v. 
Price,  22  Tex.  Civ.  App.  296. 

Action  on  the  Case  will  lie.  Rowbotham  v. 
Pearce,  5  Houst.  (Del.)  135. 

Exemplary  Damages  for  wrongful  attachment 
may  be  allowed.  Weber  v.  Vernon,  (Del. 
1899)  45  All.  Rep.  537-  w  , 

6.  Time  of  Bringing  Action.  —  Mack  v.  Burt, 
5  Hun  (N.  Y.)  28;  Insurance  Co.  v.  Myers,  4 
Lane.  L.  Rev.  151. 

1.  Miller  v.  Benton,  5 f,  Conn.  529;  North- 
western Brewing  Co.  v.  Manion,  47  111.  App. 
627;  Stanley  v.  Turner,  68  Vt.  315. 

8.  Thompson  v.  Lyon,  14  Cal.  39;  Marshall 
v.  John  Grosse  Clothing  Co.,  184  111.  421, 
affirming  83  111.  App.  338;  Consolidated  Coal 
Co.  v.  Peers,  39  111.  App.  453;  McDole  v.  Mc- 
Dole,  106  111.  452;  Casselberry  v.  Forquer,  27 
111.  170;  Epstein  v.  Greer.  85  Ind.  372.  See 
also  Ahrns  v.  Chartiers  Valley  Gas  Co.,  188 
Pa.  St.  249:  Patton  v.  Garrett,  37  Ark.  605. 

The  pendency  of  an  aciion  for  a  prior  instal- 
ment is  not  a  bar  to  an  action  for  a  subsequent 
instalment.    Thompson  v.  Lyon,  14  Cal.  39. 

9.  lex  v.  Jacob,  19  Hun  (N.  Y.)  105;  Fox  v. 
Althorp,  40  Ohio  Si.  322. 
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10.  Entry  by  Lessor  upon  Vacant  Premises.  — 

Lacey  v.  Lear,  Peake  Add.  Cas.  210;  Wildbor 
v.  Rainforth,  8  B.  &  C.  4.  15  E.  C.  L.  144: 
Frazier  v.  Caruthers,  44  HL  App.  61;  Wetzel 
v.  Meranger,  85  111.  App.  457!  Rollins  v. 
Mooers,  25  Me.  192;  Clark  v.  Keliher,  107 
Mass.  406;  McLaughlin  Kennedy,  49  N.  J. 
L.  519:  Alexander  v.  Griswold,  (C.  PI.  Gen. 
T.)  17  N.  Y.  Supp.  522,  18  N.  Y.  Supp.  950; 
Sharp  v.  Kinsman,  18  S.  Car.  114.  Compare 
Chapman  v.  Cawrey,  50  111.  512. 

11.  Entry  by  Landlord  into  Locked  Premises  — 
England.  —  Turner  v.  Meymott,  1  Bing.  158, 
8  E.  C.  L.  450;  Taunton  v.  Costar,  7  T.  R.  427; 
Hillary  v.  Gay,  6  C.  &  P.  284,  25  E.  C.  L. 
398. 

Louisiana.  —  Looram  v.  Burlingame,  16  La. 
Ann.  199. 

Massachusetts.  —  Hilbourn  v.  Fogg,  99  Mass. 
11;  Clark  v.  Keliher,  107  Mass.  406;  Esty  v. 
Wilmot,  15  Gray  (Mass.)  168. 

Michigan.  —Smith  v.  Detroit  Loan,  etc., 
Assoc/115  Mich.  340. 

New  Jersey.  —  Todd  v.  Jackson,  26  N.  J. 
L.  525;  Mers'non  v.  Williams,  62  N.  J.  L. 

Rhode  Island.  —  Freemen  v.  Wilson,  16  R.  I. 
524;  Souter  v.  Codman,  14  R.  I.  119.  51  Am. 
Rep.  364. 

Vermont.  —  Mussey  v.  Scott,  32  Vt.  S2. 
Compare  Larkin  v.  Avery,  23  Conn.  304; 
Boniel  v.  Block,  44  La.  Ann.  514;  Brock  v. 
Berry,  31  Me.  293;  Whitney  v.  Swetl,  22  N.  H. 
10,  53  Am.  Dec.  228. 

12.  Winn  v.  Stale,  55  Ark.  360;  Marsh  :•. 
Bristol,  65  Mich.  378;  Smith  ■■.  Detroit  Loan, 
etc.,  Assoc.,  115  Mich.  340;  Todd  v.  Jackson, 
26  N.  J.  L.  525.  Compare  Mason  v.  Hawes,  52 
Conn.  12,  52  Am.  Rep.  552. 
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landlord  is,  of  course,  liable  for  any  unnecessary  damage  to  the  tenant's  goods 
in  removing  them.1 

Possession  Retained  by  Tenant.  — ■  Where  the  tenant  remains  in  possession  after 
the  expiration  of  his  term,  and  refuses  to  deliver  the  possession  to  his  landlord, 
the  latter  may,  after  a  peaceable  entry,  use  such  force  as  does  not  tend  to  a 
breach  of  the  peace  in  ejecting  the  tenant  and  removing  his  property.'2 

Entry  by  Force.  —  If  the  tenant  seeks  to  prevent  his  landlord's  entry,  the 
landlord  may  use  the  necessary  force  to  enable  him  to  re-enter,  and  though  he 
may  become  thereby  liable  to  prosecution  under  the  statutes  against  forcible 
entries,  which  will  involve  a  restitution  of  the  possession  to  the  tenant,3  or  to 
a  criminal  prosecution  for  assault  and  battery,4  and  in  case  he  uses  unneces- 
sary force  may  be  liable  for  the  resulting  injuries  to  the  person  or  property  of 
the  tenant,5  still,  by  the  use  of  only  the  necessary  force  he  incurs  no  civil 
liability  to  the  tenant  in  an  action  of  trespass  quare  clansum  fregit,  or  assault 
and  battery,  or  trespass  to  the  tenant's  personalty.6    This  position,  though 


1.  Wetzel  v.  Meranger,  85  111.  App.  457; 
Whitnev  v.  Swett,  22  N.  H.  10,  53  Am.  Dec. 
228. 

2.  Peaceable  Entry  into  Premises  in  Possession  of 
Tenant — England.  — Williams  v.  Taperell,  8 
Times  L.  Rep.  241;  Scott  v.  Brown,  51  L.  T. 
N.  S.  74.6;  Jones  v.  Foley,  (1891)  1  O.  B.  730; 
Boulton  v.  Murphy,  5  U.  C.  Q.  B.  CC '  S.  731. 

Iowa.  —  Wright  v.  Everett,  87  Iowa  697. 

Kansas.  —  Losch  v.  Pickett,  36  Kan.  216. 

Maine.  —  Stearns  v.  Sampson,  59  Me.  568,  8 
Am.  Rep.  442. 

Massachusetts.  —  Mugford  v.  Richardson,  6 
Allen  (Mass.)  76,  83  Am.  Dec.  617. 

Michigan.  —  Gillespie  v.  Beecher,  85  Mich. 
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New  Hampshire.  —  Whitney  v.  Swett,  22  N. 
H.  10,  53  Am.  Dec.  228;  Stale  v.  Morgan,  59 
N.  H.  322;  Weeks  v.  Sly,  61  N.  H.  89. 

Pennsylvania.  —  Rich  v.  Keyser,  54  Pa. 
St.  86. 

3.  See  the  title  Forcible  Entry  and  De- 
tainer, vol.  13,  p.  756. 

4.  Com.  v.  Haley,  4  Allen  (Mass.)  318. 

5.  Use  of  Unnecessary  Force. —  Newton  v. 
Harland,  1  M.  &  G.  644,  39  E.  C.  L.  581;  Vin- 
son v.  Flynn,  64  Ark.  453;  Sampson  v.  Henry, 

13  Pick.  (Mass.)  36;  Com.  v.  Haley,  4  Allen 
(Mass.)  3T8;  Sampson  v.  Henry,  11  Pick. 
(Mass.)  379. 

6.  Use  of  Force  Necessary  to  Eject  Tenant  — 
General  Rule  —  England.  —  Harvey  v.  Brydges, 

14  M.  &  W.437;  Blades  v.  Higgs,  10  C.  B.  N. 
S.  721,  100  E.  C.  L.  721;  Davis  v.  Burrell,  10 
C.  B.  825,  70  E.  C.  L.  825;  Meriton  v.  Coombes. 
1  L.  M.  &  P.  510;  Kavanagh  v.  Gudge,  7  M. 
&  G.  316,  49  E.  C.  L.  316;  Davison  v.  Wilson, 
it  Q.  B.  S90,  63  E.  C.  L.  S90;  Lows  v.  Telford, 
1  App.  Cas.  414;  Delaney  v.  Fox,  1  C.  B.  N. 
S.  166,  87  E.  C.  L.  166;  Beddall  v.  Maitland, 
17  Ch.  D.  174;  Taunton  v.  Costar,  7  T.  R.  427: 
Burling  v.  Read,  11  O.  B.  904,  63  E.  C.  L.  904; 
Pollen  v.  Brewer,  7  C.  B.  N.  S.  371,  97  E.  C. 
L.  371;  Beattie  v.  Mair,  10  L.  R.  Ir.  20S. 
Compare  Hillary  v.  Gay,  6  C.  &  P.  284,  25  E. 
C.  L.  398;  Newton  v.  Harland,  1  M.  &  G.  644, 
39  E.  C.  L.  5S1 ;  Edwick  v.  Hawkes,  18  Ch.  D. 
199. 

Kentucky.  —  Tribble  v.  Frame,  7  J.  J.  Marsh. 
(Ky.)  599,  23  Am.  Dec.  439. 

Maine.  —  Stearns  v.  Sampson,  59  Me.  568,  8 
Am.  Rep.  442.  Compare  Moore  v.  Boyd,  24 
Me.  242;  Brock  v.  Berry,  31  Me.  293. 
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Massachusetts .  —  Low  v.  Elwell,  121  Mass. 
309,  23  Am.  Rep.  272;  Meader  v.  Stone,  7 
Met.  (Mass.)  147;  Curl  v.  Lowell,  19  Pick. 
(Mass.)  25;  Miner  v.  Stevens,  1  Cush.  (Mass.) 
4S2;  Curtis  v.  Galvin,  1  Allen  (Mass.)  215; 
Mason  v.  Holt,  1  Allen  (Mass.)  46;  Moore  v. 
Mason,  1  Allen  (Mass.)407;  Sampson  -'.  Henry, 
13  Pick.  (Mass.)  36;  Pratt  v.  Farrar,  10  Allen 
(Mass.)  519;  Mugford  v.  Richardson,  6  Allen 
(Mass.)  76,  S3  Am.  Dec.  617.  Compare  Fifty 
Associates  v.  Howland,  5  Cush.  (Mass.)  214. 

Missouri.  —  Krevet  v.  Meyer,  24  Mo.  107; 
Fuhr  v.  Dean,  26  Mo.  116,  69  Am.  Dec.  484. 
See  also  May  7).  Luckelt,  48  Mo.  472. 

Neiu  Hampshire.  —  Sterling  v.  Warden,  51  N. 
H.  217,  12  Am   Rep.  80. 

New  York.  —  Ives  v.  Ives,  13  Johns.  (N.  Y.) 
235;  Hyatt  v.  Wood,  4  Johns.  (N.  Y.)  150,  4 
Am.  Dec.  258;  Livingslon  v.  Tanner,  14  N.  Y. 
64;  Jackson  v.  Morse,  16  Johns.  (N.  Y.)  197,  8 
Am.  Dec.  306;  Wilde  v.  Cantillon,  1  Johns. 
Cas.  (N.  Y.)  123;  Jackson  v.  Farmer,  9  Wend. 
(N.  Y.)  201.  Compare  Eten  v.  Luyster,  60  N.. 
Y.  252,  affirming  37  N.  Y.  Super.  Cl.  486; 
Health  Dept.  v.  Police  Dept.,  41  N.  Y.  Super. 
Ct.  323;  and  Preiser  v.  Wielandt,  48  N.  Y. 
App.  Div.  569,  where  the  tenani  continued  in 
possession  on  account  of  sickness  in  his  family. 

North  Carolina.  —  Wallon  v.  File,  I  Dev.  & 
B.  L.  (18  N.  Car.)  567. 

Pennsylvania.  —  Kellam  v.  Janson,  17  Pa, 
St.  467;  Overdeer  v.  Lewis,  1  VV.  &  S.  (Pa.)  90, 
37  Am.  Dec.  440;  Adams  v.  Adams,  7  Phila. 
(Pa  )  160:  Com.  v.  M'Neile,  8  Phila.  (Pa.)  438. 
Compare  Rich  7'.  Keyser,  54  Pa.  St.  S6. 

Rhode  Island.  —  Freeman  r\  Wilson,  16  R.  I. 
524;  Allen  7\  Keily,  17  R.  I.  731,  33  Am  St. 
Rep.  905. 

South  Carolina.  —  Rush  r\  Aiken  Mfg.  Co., 
(S.  Car.  1900)  36  S.  E.  Rep.  497.  See,  how- 
ever, Johnson  v.  Hannahan,  1  Strobh.  L.  (S. 
Car.)  313;  Sharp  7\  Kinsman,  18  S.  Car.  H4. 

The  rule  slated  in  the  lexl  has  been  applied 
where  ihe  landlord  used  force  in  ejecting  a 
third  person  let  into  possession  by  the  tenant. 
Stone  71.  Lahey,  133  Mass.  426. 

In  Michigan  it  seems  that,  prior  to  the  stat- 
ute expressly  prohibiting  landlords  from  enter- 
ing forcibly  [Smith  ?\  Detroit  Loan,  etc., 
Assoc.,  115  Mich.  340;  Marsh  7-.  Bristol,  (Mich.) 
S  West.  Rep.  791],  the  landlord  was  authorized 
in  entering  and  using  sufficient  force  to  put 
out  a  tenant  holding  over  after  the  expiration 
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apparently  harsh  and  tending  to  public  disturbance,  is  supported  by  the  great 
weight  of  authority.1  But  in  a  number  of  jurisdictions,  the  courts,  following 
two  early  English  decisions,  which  were,  however,  overruled,2  have  held  that  a 
landlord  has  no  more  right  than  a  stranger  to  enter  forcibly  in  violation  of  the 
statutes  against  forcible  entries,  and  that  he  is  liable  therefor  to  the  tenant  m 
an  action^of  trespass  quart  clausam  f regit  or  trespass  on  the  case,  and  is 
estopped  from  setting  up  title  in  himself  for  the  purpose  of  legalizing  his  illegal 

COnLeasCet' Authorizing  Forcible  Entry.  —  It  has  been  held  that  if  the  lease  expressly 
provides  that  the  landlord  may  re-enter  and  use  force  to  do  so  if  necessary,  he 
does  not  incur  any  civil  liability  to  the  tenant  by  the  use  of  such  force.4 

2  Suits  in  Equity.  —  Proceedings  in  equity  are  not  the  appropriate  remedy 
of  tlie  landlord  to  obtain  possession,  though  a  court  of  equity  will,  in  aid  of 
proceedings  at  law  by  the  landlord  to  recover  possession  after  the  expiration 
of  the  term  enjoin  the  tenant  from  committing  irreparable  mischief  pending 
such  proceedings.5  Under  proper  circumstances  equity  may  enjoin  proceed- 
ings at  law  for  the  recovery  of  the  possession  by  the  landlord.6 

b3  Writ  of  Entry.  —  In  some  jurisdictions  a  writ  of  entry  lies  at  the  suit  of 
the  landlord  to  recover  possession  in  case  the  tenant  holds  over  after  the 
expiration  of  his  term.7 

4.  Trespass  to  Try  Title.  —  In  Texas  the  action  of  trespass  to  try  title  will 
lie  for  the  recovery  of  the  possession  by  the  landlord.8 

5  Replevin.  —  The  Maine  court  has  said  that  "  the  writ  of  replevin  was  never 
intended  as  a  means  of  interference  with  the  sanctity  of  home,  and  as  an 
instrument  to  remove  summarily  a  tenant  who  has  a  possession  which  he  has 
a  right  to  retain  until  removed  by  due  process  of  law,  made  and  provided  for 

such  cases."  9  , 

6  Ejectment.  —  The  general  common-law  remedy  for  the  recovery  of  posses- 
sion by  the  landlord  after  the  expiration  of  the  term  is  the  action  of  ejectment 

7  Summary  Proceedings  —  In  General.  —  Because  of  the  delays  in  the 
recovery  of  possession  by  the  landlord  through  the  common-law  action  of 

of  his  term.    Marsh  v.  Bristol,  65  Mich.  378.      Compare  Beecher  v.  Parmele,  9  Vt.  352,  31  Am. 
Comtare  Pendill  v.  Union  Min.  Co.,  64  Mich.      Dec.  633;  Mussey  v  Scott,  32  V t.  82. 
compare  rcuuu  Damages  for  Deprivation  of  Possession.  —  In 

1,  Jackson  v.  Farmer,  9  Wend.  (N.  Y.)  201.  such  cases  the  tenant  can  recover  only  nom- 
And  see  the  cases  cited   in    the    preceding      inal  damages  for  the  depnvauon  of  the  pos- 

session.    Thiel  v.  Bull  s  Ferry  Land  Co.,  58 


2.  Hillary  v.  Gay,  6  C.  &  P.  284,  25  E.  C.  L.  N.  J.  L.  212. 
398  (actionof  trespass  quart  clausum  /regit);         4  Feltman  v. .Cartwright,  7  Scott  695;  Page 

Newton  v.  Harland,  1  M.  &  G.  644.  39  E.  C  v  De  Puy  40  JH.  506;  Fabr  *  .  Bryan  80  1 .11 

L.  58!  (action  for  assault).    See  also  the  cases  182;  Wetzel  v .  Meran ger.  85  III.  App.  457.  Fifty 

cited  sufira  to  the  majority  rule.  Associates  v.  Howland,  5  Cnriuj  Mm)  .14. 

3  Minority  Rule  ~  Connecticut.  -  Larkin  v.         In  Goshen  v.  People,  22  Colo.  270,  it  was 

Af  rv  JiConn   «I  held  that  the  Oregon  statute  prohibiting  orcible 

GeoVJa .-Entelman  v.  Hagood,  95  Ga.  390.  entries  by  the  landlord  did  not  invalidate :  a 

See  also  Peacock,  etc..  Naval  Stores  Co.  v.  clause  in  a    ease  expressly  au.honzing  the 

Brooks  Lumber  Co.,  96  Ga.  542.    Compare  landlord  forcibly  to  eject  a  tenant  in  case  he 

PausS  « T Guerrard,  67  Ga.  319  should  hold  over  after  the  termination  of  the 

///,■„„■,_  Page   v.    De    Puy,  40   III.  5°6;  lease.    See  also  Grommes  v  St.  Paul  Trust 

Reeder"  Purdf.  41  Ul.  279;  DotyV  Burdick,  Co.,  147  HI.  634.  37  Am  St.  Rep.  248^ 
83  111  473;  Briggst.  Roth,  28  111.  App.  313.  See        6.  Suits  in  Equity.  -  Torrent  v.  Muskegon 

also  Hubner  V.  Feige,  90  III.  208.    Compare  Booming  Co..  22  Mich  354.    Compare  Trotter 

Eichenereen  v  Appel,  44  III.  App.  19.  V.  Heckscher,  42  N.  J.  bq.  251. 

LauisfaZ  ~  Jones  *   Pe.eira   13  La.  Ann.        6.  Becker  v.  Church  42  Hun  N.  Y.)  258. 
102   Thaye  v.  Waples,  26  La.  Ann.  502.  7.  Writ  of  Entry  -  Cutis*,  king  5  Me  482; 

New  Tersey.-  Thiel  v.  Bull's  Ferry  Land  Twomey  v.  Linnehan  161  Mass   91    Cobb  v. 

Co      8  N    1   L  2i2-  Todd  v.  Jackson,  26  N.  Arnold,  .2  Met.  (Mass.)  39-  See  the  title  Entry, 

I  i'  B2K     J  Writ  of,  7  Encyc.  of  Pi.,  and  Pr.  723- 

Ohio  -  Dennis  v.  Hanson,  12  Ohio  Cir.  Ct.         8.  Trespass  to  Try  Title.  -  Lamb  r.  Beaumont 

445,     Ohio  Cir.  Dec.  465.  Temperance  Hall  Co    2  Tex.  Civ.  APP.  289; 

Te,„ussec.-Kot\    v.    McCrory,    7   Coldw.  Hallr.  Haywood 1.77 'Tex  4. 
/Tpnn  x  fi2,  9.  Replevin.  —  Smith  v.  Grant.  56  Me.  255. 

Vermont .-  Dustin  v.  Cowdry,  23  Vt.  631.        10.  See  the  litle  Ejectment,  vol.  10  p.  467. 
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ejectment,  a  statute  was  enacted  in  England  at  an  early  date(n  Geo.  II., 
c.  19,  §  16,  enacted  in  1737)  providing  a  summary  remedy  for  the  recovery  by 
landlords  of  the  possession  of  the  demised  premises.  The  object  and  pro- 
visions of  this  statute  have  been  extended  by  subsequent  statutes.1  In  most 
jurisdictions  of  the  United  States  statutes  providing  a  summary  remedy  for 
the  benefit  of  the  landlord  have  also  been  enacted.  In  some  jurisdictions  this 
remedy  is  given  by  separate  statute,  whereas  in  others  the  remedy  is  included 
in  the  statutes  authorizing  proceedings  for  forcible  entry  and  detainer.  Where 
the  latter  is  the  case,  however,  the  landlord's  remedy,  when  the  tenant's  entry 
was  lawful  and  his  detention  of  the  possession  without  force  and  unlawful  only 
by  reason  of  the  expiration  of  his  estate  or  the  violation  of  the  terms  of  his 
lease,  is  clearly  distinguished  from  the  ordinary  action  of  forcible  entry  and 
detainer  proper.  In  this  subsection  of  this  title,  therefore,  proceedings  by  the 
landlord  to  recover  immediate  possession  of  premises  wrongfully  retained  by 
his  tenant  will  be  treated  as  summary  proceedings,  whether  authorized  by  special 
statutes  or  under  the  statutes  governing  the  action  of  forcible  entry  and 
detainer.*    Where  the  lessee  is  a  corporation  it  may  be  dispossessed  in  such 


1.  Summary  Proceedings  —  English  Statutes.  — 
Ex  p.  Pilton,  1  B.  &  Aid.  369;  Ashcroft  v. 
Bourne,  3  B.  &  Ad.  684,  23  E.  C.  L.  160;  Reg. 
v.  Traill,  12  Ad.  &  El.  761,  40  E.  C.  L.  188; 
Delaney  v.  Fox,  2  Jur.  N.  S.  1233;  Rees  v. 
Davies,  4  C.  B.  N.  S.  56,  93  E.  C.  L.  56;  Ed- 
wards v.  Hodges,  15  C.  B.  477,  80  E.  C.  L.  477; 
Jones  v.  Foley,  (1891)  1  Q.  B.  730;  Reg,  v.  Sewell, 
S  Q  B.  i6r,  55  E.  C.  L.  161 ;  Friend  v.  Shaw,  20 
Q.  B.  D.  374;  Creak  v.  Brighton,  1  F.  &  F.  no; 
Ellis?'.  Peachey,  18  L.  J.  Q.  B.  137;  Campbell  v. 
Loader,  3  H.  &  C.  520;  Gledhill  v.  Hunter,  14. 
Ch.  D.  492;  Clanricarde  v.  Ryder,  (189S)  Ir.  R. 
9S;  In  re  O'Connell,  1  U.  C.  L.  J.  N.  S.  163; 
In  re  Boyle,  2  Ont.  Pr.  134;  In  re  Reeve,  4  Ont. 
Pr.  27;  Matter  of  Scottish  Ontario,  etc.,  Land 
Co.,  21  Ont.  676. 

2.  Summary  Proceedings  —  Alabama.  —  Elliott 
v.  Round  Mountain  Coal,  etc.,  Co.,  108  Ala. 
640. 

Arkansas.  —  Vinson  v.  Flynn,  64  Ark.  453. 

Colorado.  —  Hurd  v.  Whitsett,  4  Colo.  77. 

Connecticut. — McMamara  v.  Rogers,  36  Conn. 
205;  Miller  v.  Lampson,  66  Conn.  432;  Schroe- 
der  v.  Tomlinson,  70  Conn.  348;  Du  Bouchet 
v.  Wharton,  12  Conn.  533;  Bowman  v.  Foot,  29 
Conn.  331;  Colt  v.  Eves,  12  Conn.  259. 

District  of  Columbia.  —  Fiske  v.  Bigelow,  2 
MacArthur  (D.  C.)  427;  Miller  v.  Johnson,  6 
D.  C.  51. 

Georgia.  —  White  v.  Edmondson,  15  Ga.  301; 
Sewell  v.  State,  61  Ga.  496;  Mothershead  v. 
De  Give,  82  Ga.  193. 

Illinois.  —  Fortier  Ballance,  10  111.  41; 
Luttrell  v.  Caruthers,  5  111.  App.  544;  French 
v.  Wilier,  126  111.  611,9  Am-  St-  ReP-  65i; 
Shepardson  v.  McDole,  49  111.  App.  350. 

Indiana. — Jackson  v.  Adams,  Wils.  (Ind.) 
398:  Leary  v.  Meier,  78  Ind.  393;  Rothschild 
v.  Williamson,  83  Ind.  387;  Whipple  v.  She- 
waiter,  91  Ind.  114;  Wheeler  v.  Reitz,  92  Ind. 
379;  Fry  7i.  Day,  97  Ind.  348;  Scott  v.  Willis, 
122  Ind.  1;  Campbell  v.  Nixon,  2  Ind.  App. 
463;  Mansur  v.  Streight,  (Ind.  1885)  1  West. 
Rep.  299,  103  Ind.  358. 

Iowa.  —  Heiple  v.  Reinhart,  100  Iowa  525. 

Kansas.  —  Ow  v.  Wickham,  38  Kan.  225; 
Townsdin  v.  Tovvnsdin,  5  Kan.  App.  336. 

Kenttukv.  — Cleve  v.  Mazzoni,  (Ky.  1898)  45 
S.  W.  Rep.  88. 
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Louisiana.  —  Wallace  v.  Smith,  8  La.  Ann. 
374;  Ward  v.  Stakelum,  47  La.  Ann.  1546; 
Godchaux  v.  Bauman,  44  La.  Ann,  253. 

Maine.  —  Clapp  v.  Paine,  18  Me.  264. 

Maryland.  —  Mousley  v.  Wilson,  1  Md.  Ch. 
38S. 

Massachusetts,  —  Thayer  v.  Carew,  13  Allen 
(Mass.)  82;  Braman  v.  Perry,  12  Pick.  (Mass.) 
ri8;  Sacket  v.  Wheaton,  17  Pick.  (Mass.)  103; 
Dorrell  v.  Johnson,  17  Pick.  (Mass.)  263;  Elliott 
v.  Stone,  1  Gray  (Mass.)  571;  McFarland  v. 
Chase,  7  Gray  (Mass.)  462;  Davis  v.  Alden,  12 
Cush.  (Mass.)  323;  Kinsley  v.  Ames,  2  Met. 
(Mass.)  29;  Hollis  v.  Pool,  3  Met.  (Mass.)  350; 
Babcock  v.  Albee,  13  Met.  (Mass.)  273;  Tutile 
v.  Bean,  13  Met.  (Mass.)  275;  Howard  v.  Mer- 
riam,  5  Cush.  (Mass.)  563;  Gould  v.  Bugbee, 
6  Gray  (Mass.)  371;  Cumings  v.  Hackett,  98 
Mass.  51;  Holmes  v.  Turner's  Falls  Co,,  142 
Mass.  590. 

Michigan,  —  Bennett  v.  Robinson,  27  Mich. 
26;  McGufTie  v.  Carter,  42  Mich.  497;  Canfield 
v.  Burns,  66  Mich.  684;  Grand  Rapids  Nat. 
Bank  v.  Kritzer,  116  Mich.  688. 

Minnesota.  —  Chandler  v.  Kent,  8  Minn.  524; 
Hall  v.  Smith,  16  Minn.  58;  State  v.  Burr,  29 
Minn.  432;  Engels  v.  Mitchell,  30  Minn.  122; 
Gluck  v.  Elkan,  36  Minn.  80;  Bauer  v.  Knoble, 
51  Minn.  358. 

Missouri.  —  Sweeney  v.  Mines,  31  Mo.  240; 
Johnson  v.  Douglass,  73  Mo.  168;  Meier  v. 
Thieman,  90  Mo.  433;  Westerhold  v.  Boese,  64 
Mo.  App.  280,  2  Mo.  App.  Rep.  1000;  Bast  v. 
Ketchum,  5  Mo.  App.  433;  Walkers.  Harper. 
33  Mo.  592;  O' Fallon  Bldg.  Co.  v.  Rodrigues, 
6  Mo.  App.  576;  Lewis  v.  Oesterreicher,  47 
Mo.  App.  79;  Barrett  v.  Field,  10  Mo.  App. 
590;  Green  v.  Sternberg,  12  Mo.  App.  578; 
Witte  v.  Quinn,  38  Mo.  App.  681;  Wise  v. 
Loring,  54  Mo.  App.  258;  Tegeler  v.  Mitchell, 
60  Mo.  App.  377;  Leahy  v.  Lubman,  67  Mo. 
App.  191. 

New  Hampshire. — Spaulding  v.  Bartlett,  55 
N.  H.  304. 

Nezv  Jersey.  —  Fowler  v.  Roe,  25  N.  J.  L.  549 
Brahn  v.  Jersey  City  Forge  Co.,  38  N.  J.  L. 
74;  Hopper  11.  Chamberlain,  34  N.  J.  L.  221; 
Stanley  v.  Horner,  24  N.  J.  L.  511;  Shepherd 
v.  Sliker,  31  N.  J.  L.  432;  McWilliams  v.  King, 
32  N.  J.  L.  21;  Waters  v.  Haynes,  49  N.  J.  L. 
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proceedings  to  the  same  extent  as  individual  lessees 

Effect  on  Common-law  Remedies.  -  The  statutes  providing  for  this  summary  pro- 
ceeding do  not  supersede  any  common-law  remedy  of  the  landlord,  but  are 

me7lyBY  and'aoainst  Whom  Proceedings  May  Be  Maintained  —  (i) 
Necessity  for  Relation  of  Landlord  and  Tenant.  —  Under  the  statutes  specially 
providing  for  recoverv  of  possession  by  landlords  in  summary  proceedings, 
and  under  the  provisions  of  the  forcible  entry  and  detainer  statutes  that  ten- 
ants in  certain  cases  shall  be  deemed  guilty  of  unlawful  detainer  and  liable  to 
be  ousted  the  existence  of  the  conventional  relation  of  landlord  and  tenant 


5q8-  McMahon  v.  O'Brien,  58  N.  J.  L.  548; 
Smith  v.  Sinclair,  59  N.  J.  L.  84;  Roberts  v. 
McPherson,  (N.  J.  1899)  43  Atl.  Rep.  1098; 
New  York,  etc.,  Tel.  Co.  v.  De  Gray,  (N.  J. 
1900)  46  Atl.  Rep.  651. 

New  York.  —  Armstrong  v.  Cummings,  20 
Hun  (N.  Y.)  313;  Rapp  v.  Williams,  4  Thomp. 
&  C    (N   Y.)  175;  Griffith  v.  Brown,  (N.  Y. 
Super.  Ct.  Spec.  T.)  28  How.  Pr.  (N.  Y.)  4; 
People  v.  Third  Dist.  Ct.,  (N.  Y.  Super.  Ct. 
Spec   T.)  57  How.  Pr.  (N.  Y.)  443;  Brown  v. 
New  York,  5  Daly(N.  Y.)48i;  Smith  z:  Moffat, 
1  Barb.  (N.  Y.)  65;  Buck  v.  Binninger,  3  Barb. 
(M  Y.)3gi;  Miner  v.  Burling,  32  Barb.  (N.  Y.) 
540-   People  v.  Kelsey,  38  Barb.  (N.  Y.)  269; 
Ket'sey  v.  Ward,  (Supm.  Ct.  Gen.  T.)  16  Abb. 
Pr   (N.  Y.)  98;  Benjamin  v.  Benjamin,  5  N. 
Y    383-    Beach  v.  Nixon,  9  N.  Y.  35;  Van 
Hovenburgh  v.  Case,  4  Hill  (N.  Y.)  541;  Pai- 
ridge  v.  Ford,  (Supm.  Ct.  Spec.  T.)  5  How.  Pr. 
(N  Y)  21-  Supp  v.  Keusing,  5  Robt.  (N.  Y.) 
609-  Coster  v.  Peters.  7  Robt.  (N.  Y.)62o;  Ash 
v  Purnell,  16  Daly  (N.  Y.)  189,  26  Abb.  N.  Cas. 
(N  Y  )  92,  19  Civ.  Pro.  (N.  Y.)  234;  Wilder  v. 
Ewbank,   21   Wend.   (N.   Y.)  587;  Michaels 
v    Fishel.  51  N.  Y.  App.   Div.  274;  People 
v    Gedney,  10  Hun  (N.  Y.)  151 ;    Ward  v. 
Burgher,  90  Hun  (N.  Y.)  5+0:  Marchand  v. 
Haber,  (Supm.  Ct.  Tr.  T.)  16  Misc.  (N.  Y.) 
319-   Decker  v.  Sexton,  (Supm.  Ct.  App.  r.) 
10  'Misc.    (N.    Y.)    59;    Smusch    v.  Kohn, 
(Supm.  Ct.  App.  T.)  22  Misc.  (N.  Y.)  344..  Fox 
7,.  Held,  (Supm.  Ct.  App.  T.)  24  Misc.  (N.  Y.) 
184;  Brien  v.  Romano,  (Supm.  Ct.  App.  T.)  27 
Mis'c  (N  Y.)  225;  Bennett  v.  Bud weiser  Brew- 
ing Co.,  (Municipal  Ct.)  27  Misc.  (N.  Y.)  805; 
Bliss  v.  Caryell,  (Supm.  Ct.  App.  T.)  2S  Misc. 
(N.  Y.)  162;  Kramer  v.  Amberg,  (C.  PL  Gen. 
T  )  4  N  Y  Supp.  613;  Manhattan  L.  Ins.  Co. 
v    Gosford,  (C.  PL  Gen.  T.)  3  Misc.  (N.  Y.) 
509-  Ramsay  v.  Wilkie,  (C.  PL  Gen.  T.)  13  N. 
Y   Supp.  554;  Steinhardt  v.  Buel,  (N.  Y.  City 
Ct.  Gen.  T.)  16  N.  Y.  Supp.  153;  Jennings  v. 
McCarthy,  (C.  PL  Gen.  T.)  16  N.  Y.  Supp.  161 ; 
/;/  re  Wright,  (Buffalo  Super.  Ct.  Gen.  T.)  16 
N  Y  Supp.  808;  Drummond  v.  Fisher,  (C.  PL 
Gen.  T.)  16  N.  Y.  Supp.  867,  18  N.  Y.  Supp. 
142;  People  v.  Murray,  (N.  Y.  Super.  Ct.  Gen. 
T  )2i  N.  Y.  Supp.  797;  Hoffman  v.  Van  Allen, 
(C   PL  Gen.  T.)  3  Misc.  (N.  Y.)  99;  Goelet  v. 
Ro»  (C.  PL  Gen.  T.)  14  Misc.  (N.  Y.)  28;  Bix- 
by  v.  Casino  Co.,  (C.  PL  Gen.  T.)  14  Misc  (N. 
Y.)  346;  Dorschel  v.  Burkly,  (Supm.  Ct.  App. 
T.)  18  Misc.  (N.  Y.)240;  Matter  of  Coats  worth, 
160  N.  Y.  114,  reversing  (Supm.  Ct.  App.  T.) 
59  N.  Y.  Supp.  1 100. 

North  Carolina.  —  Greer  v.  Wilbar,  72  N. 
Car.  592;  Parker  v.  Allen,  84  N.  Car.  466; 


Phelps  v.  Long,  9  Ired.  L.  (31  N.  Car.)  226; 
Harm  v.  Guilford,  87  N.  Car.  172. 

Oregon.  —  Chung  Yow  v.  Hop  Chong,  11 
Oregon  220. 

Pennsylvania.  —  Fahneslock  v.  Faustenauer, 

5  S.  &  R.  (Pa.)  174;  Steele  v.  Thompson,  3  P. 

6  W  (Pa.)  34;  Cunningham  v.  Gardner,  4  W. 
&  S.  (Pa.)  120;  Clark  v.  Everly,  8  W.  &  S.  (Pa.) 
226;  Geisenbetger  v.  Cerf,  1  Phila.  (Pa.)  17.  7 
Leg.  Int.  (Pa.)  7;  Gault  v.  Lowry,  1  Phila. 
(Pa  )  394,  9  Leg.  Int.  (Pa.)  139;  Mund  r.  Van- 
fleet,  2  Phila.  (Pa.)  41,  13  Leg.  Int.  (Pa.)  21; 
Uber  v.  Hickson,  6  Phila.  (Pa.)  132,  23  Leg. 
Int.  (Pa.)  113;  Erety  v.  Wiltbank,  8  Phila.  (Pa.) 
300;  Miller  v.  Frees,  1  Woodw.  (Pa.)  409;  Liv- 
ingood  v.  Moyer,  2  Woodw.  (Pa.)  65;  Cham- 
bers v.  Shivery,  6  Pa.  Dist.  101;  Freytag  v. 
Anderson,  1  Ashm.  (Pa.)  98;  Fisher  v.  Mc- 
Cauley,  2  Dauphin  Co.  Rep.  (Pa.)  180;  Mc- 
Keon  v.  King,  9  Pa.  St.  213;  White  v.  Atthuts, 
24  Pa.  St.  96;  Snyder  v.  Carfrey,  54  Pa.  St.  90; 
McDermott  v.  Mcllwain,  7;  Pa.  St.  341;  Re 
Coursey  r.  Guarantee  Trust,  etc..  Co.,  81  Pa. 

St.  217.  D 
Rhode  Island.  —  Champlin  v.  Horton,  12  K. 
I.  123;  Kenney  v.  Sweeny,  14  R-  I-  581;  Pav- 
ton  »r.  Sherburne,  15  R-  I-  2t3- 

South  Carolina.  —  M'Donald  v.  Elfe,  1  Nott 
&  M  (S  Car.)  501;  Leonard  v.  McCool,  3 
Strobh.  Eq.  (S.  Car.)  44:  Davis  v.  Carew,  1 
Rich  L.  (S.  Car.)  275:  Follin  v.  Coogan,  12 
Rich.  L.  (S.  Car.)  44;  State  v.  Fickhng,  10  S. 
Car.  301;  State  v.  Marshall,  24  S.  Car.  507; 
State  v.  Fort,  24  S.  Car.  519;  State  v.  Latimer, 
"6  S  Car.  208;  Keller  v.  Pagan,  54  S.  Car.  255. 

Texas.  —  Camlev  v.  Standeld,  10  Tex.  546, 
Co  Am.  Dec.  219;  Ewing  v.  Miles,  12  Tex.  Civ. 
App.  19. 

Vermont.  —  Hadley  v.  Havens,  24  \  t.  520; 
Middlebury  College  v.  Lawton,  23  Vt.  68S 

Virginia.  —  Mann  v.  Gwinn,  8  Gratt.  (\a.) 
58-  Emerick  v.  Tavener,  9  Gratt.  (Va.)  220.  58 
Am.    Dec.    217;    Harrison  v.  Middleton,  11 

Gratt.  (Va.)  527-  „  , 

Washington.  —  Chambers  v.  Hoover,  3  \\  ash 
Ter.  107;'  Roderick  v.  Swanson,  6  Wash.  222, 
Seattle  Operating  Co.  v.  Cavanaugh,  6  Wash. 
325-  Hall  etc..  Furniture  Co.  v.  Wilbur  4 
Wash.  644:  Woodward  v.  Winehill,  14  Wash 
394;  Phillips  v  Port  Townsend  Lodge  No.  6, 
8  Wash.  529.  ',         „„  , 

Wisconsin.  —  Minard  v.  Burns.  83  Wis.  267. 

1.  Facts  Pub.  Co.  v.  Felton,  52  N.  J.  L.  161. 

Municipal  Corporation.  —  Brown  v.  New  York, 

66  N.  Y.  385.  „  j 

2  Bowman  v.  Foot.  29  Conn.  331;  Juneman 
v.  Franklin,  67  Tex.  411;  Hall  v.  Haywood,  77 
Tex.  4. 
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Remedies  of  Landlord 


LANDLORD  AND  TENANT,    for  Recovery  of  Possession. 


between  the  parties  is  essential  to  authorize  the  proceedings.1 

Occupation  as  Servant.  —  As  the  relation  of  landlord  and  tenant  does  not 
exist  between  an  employer  and  his  servant  occupying  premises  of  the 
employer  as  partial  remuneration,*  such  a  servant  cannot  be  ousted  by  sum- 
mary proceedings.3 

Vendee  in  Possession.  —  Nor  can  a  vendee  who  is  in  possession  under  his  con- 
tract of  purchase  be  ousted  by  summary  proceeding.4 


1.  Relation  of  Landlord  and  Tenant  Must  Exist 

—  United  States.  —  Willis  v.  Eastern  Trust, 
etc.,  Co.,  169  U.  S.  295. 

Arkansas. —  Miller  v.  Turner,  13  Ark.  385. 

California.  —  Walls.'.  Preston,  28  Cal.  225; 
Reay  v.  Cotter,  29  Cal.  168;  Pico  v.  Cuyas,  48 
Cal.  639. 

Colorado.  —  Keller  v.  Klopfer,  3  Colo.  132. 
Connecticut.  —  Richmond  v.  Stahle,  48  Conn. 
22. 

District  of  Columbia. —  Jennings  v.  Webb,  (D. 
C.)  20  Wash.  L.  Rep.  146. 

Georgia.  —  Brown  v.  Persons,  48  Ga.  60; 
Sykes  v.  Benton,  90  Ga.  402;  Edmondson  v. 
White,  19  Ga.  534;  Morrow  v.  Sawyer,  82  Ga. 
226;  Sutlon  v.  Hiram  Lodge,  83  Ga.  772;  Wat- 
son v.  Toliver,  103  Ga.  123;  Sloat  v.  Rountree, 
87  Ga  470. 

Indiana.  —  Hamline  v.  Engle,  14  Ind.  App. 
685;  Avery  v.  Smith,  8  Blackf.  (Ind.)  222; 
Blair  v.  Porter,  12  Ind.  App.  296;  Marvel  v. 
Redman,  2  Ind.  268;  Burgeit  v.  Bothwell,  86 
Ind.  149. 

Kentucky.  —  Powers  v.  Sutherland,  1  Duv. 
(Ky.)  151;  Sale  v.  Crutchheld,  8  Bush  (Ky.) 
642. 

Massachusetts.  —  Kiernan  v.  Linnehan,  151 
Mass.  543;  Dakin  v.  Allen,  8  Cush.  (Mass.)  33; 
Barry  v.  Ryan,  4  Gray  (Mass.)  523;  Hart  v. 
Bouton,  152  Mass.  440;  King  v.  Dickerman, 
11  Gray  (Mass.)  480;  Springall  v.  Whittier, 
103  Mass.  375;  Whitney  v.  Dart,  117  Mass.  153; 
Green  v.  Tourtellott,  11  Cush.  (Mass.)  227. 

Michigan.  —  Canfield  v.  Burns,  66  Mich.  684; 
Kusterer  v.  Wise,  59  Mich.  382;  Chamberlin 
v.  Brown,  2  Dougl.  (Mich.)  120;  Hill  r.  Olin, 
82  Mich.  643. 

New  Hampshire.  —  Hovey  v.  Blanchard,  13 
N.  H.  145;  Stockbridge  v.  Nute,  20  N.  H.  271; 
Morrison  v.  Tenney,  15  N.  H.  126;  Leavilt  v. 
Wallace,  12  N.  H.  489. 

New  Jersey.  —  Watson  v.  Idler,  54  N.  J.  L. 
467;  Brahn  v.  Jersey  City  Forge  Co.,  38  N.  J. 
L.  74;  Morris  Canal,  etc.,  Co.  v.  Mitchell,  3r 
N.  J.  L.  100;  State  v.  Staler,  52  N.  J.  L.  350; 
McQuade  v.  Emmons,  38  N.  J.  L.  397. 

New  York.  — Goelet  v.  Roe,  (C.  PI.  Gen.  T.) 
14  Misc.  (N.  Y.)  28;  Kelly  v.  Smith,  (C.  PI. 
Gen.  T.)  16  N.  Y.  Supo.  521;  People  v.  Annis, 
45  Barb.  (N.  Y.)  304;  People  v.  Simpson,  28  N. 
Y.  56;  Russell  v.  Russell,  (Supm.  Ct.  Gen.  T.) 
32  How.  Pr.  (N.  Y.)  400;  Matthews  v.  Mat- 
thews, 49  Hun  (N.  Y.)  346;  People  v.  Bigelow, 
(Supm.  Ct.  Gen.  T.)  11  How.  Pr.  (N.  Y.)83; 
McLoughlin  v.  Steurvvald,  (Supm.  Ct.  App.  T.) 
30  Misc.  (N."  Y.)  103;  Dorschel  v.  Burklv, 
(Supm.  Ct.  App.  T.)  18  Misc.  (N.  Y.)  24b; 
Ward  v.  Burgher,  90  Hun  (N.  Y.)  540;  Boyd 
v.  Sametz,  (N.  Y.  Dist.  Ct.)  17  Misc.  (N.  Y.) 
728;  Oakley  v.  Schoonmaker,  15  Wend.  (N.  Y.) 
226;  Hunt  v.  Comstock,  15  Wend.  (N.  Y.)  665; 
La  Farge  v.  Park,  1  Edm.  Sel.  Cas.  (N.  Y.)  223; 
Benjamin  v.  Benjamin,  5  N.  Y.  383;  Burnett 
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v.  Scribner,  16  Barb.  (N.  Y.)  621;  Daniels  v. 
Cushman,  3  Thomp.  &  C.  (N.  Y.)  126;  People 
v.  Culver,  (Supm.  Ct.  Gen.  T.)  21  How.  Pr. 
(M.  Y.)  108;  Garrie  v.  Schmidt,  (Supm.  Ct. 
App.  T.)  25  Misc.  (N.  Y.)  753;  Goerl  1.  Dam- 
rauer,  (Supm.  Ct.  App.  T.)  27  Misc.  (N.  Y.) 
555;  Dreyfus  v.  Carroll,  (Supm.  Ct.  App.  T.) 
28  Misc.  (N.  Y.)  222. 

North  Carolina.  —  Hughes  v.  Mason,  84  N. 
Car.  472;  Forsythe  v.  Bullock,  74  N.  Car.  135; 
Hahn  v.  Guilford,  87  N.  Car.  172;  Meroney  v. 
Wright,  81  N.  Car.  390;  Parker  v.  Allen,  84 
N.  Car.  466;  Johnson  v.  Hauser,  82  N.  Car. 
375;  Credle  v.  Gibbs,  65  N.  Car.  192. 

Pennsylvania.  —  Koontz  v.  Hammond,  62 
Pa.  St.  177;  May  v.  Kendall,  8  Phila.  (Pa.)  244; 
Diefenderfer  v.  Caffrey,  (Pa.  1887)  9  All.  Rep. 
182;  Hourner  v.  Wetherill,  (Pa.  1887)  10  Atl. 
Rep.  40;  White  v.  Arthurs,  24  Pa.  St.  96; 
Ellint  v.  Ackla,  9  Pa.  St.  42;  Reynolds  v. 
Davis,  2  Kulp  (Pa.)  27. 

South  Carolina.  —  State  v.  Latimer,  26  S.  Car. 
208. 

Texas.  —  Saunders  v.  Doake,  3  Tex.  143. 

Vermont.  —  Sowles  v.  Carr,  69  Vt.  414. 

Washington.  —  Seattle  Operating  Co.  v. 
Cavanaugh,  6  Wash.  325. 

Wisconsin.  —  Buel  v.  Buel,  76  Wis.  413; 
Hunter  v.  Maanum,  78  Wis.  656;  Diggle  v. 
Boulden,  48  Wis.  477;  Nightingale  v.  Barens, 
47  Wis.  389. 

Canada. — Jones  v.  Owen,  18  L.  J.  Q.  B.  8; 
Banks  Rebbeck,  20  L.  J.  Q.  B.  476;  Bonser 
v.  Boice,  9  U.  C.  L.  J.  213. 

Compare  Dunning  v.  Finson,  46  Me.  546; 
Leach  v.  Koenig,  55  Mo.  451. 

A  residuary  devisee  cannot  proceed  under 
the  Pennsylvania  Act  of  1772  against  the  ten- 
ant of  the  devisee  for  life.  May  v.  Kendall,  8 
Phila.  (Pa.)  244. 

2.  See  supra,  this  title,  Creation  of  Relation 
of  Landlord  and  Tenant — Master  and  Servant. 

3.  Servants.  —  Reeder  v.  Bell,  7  Bush  (Ky.) 
255;  McQuade  v.  Emmons,  38  N.  J.  L.  39-7; 
Jennings  v.  McCarthy,  (C.  PI.  Gen.  T.)  16  N. 
Y.  Supp.  161.  Seealso  Morris  Canal,  etc.,  Co. 
v.  Mitchell,  31  N.  J.  L.  100.  Compare  Fowke 
v.  Turner,  12  U.  C.  L.  J.  140. 

Cropper  Not  Liable  to  Be  Thus  Dispossessed.  — 
Oakley  v.  Schoonmaker,  15  Wend.  (N.  Y.)  226; 
Russell  v.  Russell,  (Supm.  Ct.  Gen.  T.)  32 
How.  Pr.  (N.  Y.)  400. 

4.  Vendee —  Colorado.  —  Keller  v.  Klopfer,  3 
Colo.  132. 

Georgia.  —  Brown  v.  Persons,  48  Ga.  60; 
Allread  v.  Harris,  75  Ga.  688. 

Massachusetts.  —  Dakin  v.  Allen,  8  Cush. 
(Mass.)  33;  Kiernan  *,  Linnehan,  151  Mass. 
543- 

New  York.  —  People  v.  Bigelow,  (Supm.  Ct. 
Gen  T.)  11  How.  Pr.  (N.  Y.)  84;  Burnett  v. 
Scribner,  16  Barb.  (N.  Y.)  621. 

North  Carolina. — Johnson  v.  Hauser,  82  N. 
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Grantor  or  Mortgagor  Remaining  in  Possession.  -  So  also  a  grantor  who remains  in 
nosless  on  under  a  clause  in  the  deed  conferring  upon  him  the  right  to  posses- 
Sor  until  a  specified  event  cannot  be  ousted  by  summary  proceeding  where 
he  hoWs  overPbeyond  such  time,'  and  the  same  has  been  held  true  where  a 
morteaeor  entitled  to  possession  until  condition  broken  holds  over. 

Dhse^  by  Tenant.  -  If  the  relation  of  landlord  and  tenant  existed  between 
the  pardes  the  tenant  cannot,  in  order  to  defeat  summary  proceedings  by  his 
andlord  set  up  a  claim  that  he  had  disseized  his  landlord  and  thereby 
terminated  the  relation  of  landlord  and  tenant  between  them.- 

II  la  Leases.  -  The  fact  that  a  lease  is  illegal,  as  where  premises  are  know- 
in.dylasxTfor  immoral  purposes,  will  not  prevent  the  lessee  from  being 

^  K3  ?^.  -  -  A  person  who  enters  into  possession 
of  demised  premises  before  the  expiration  of  the  tenant's  term  but  under  a 
hos  ile  tit?e,Pand  not  under  or  with  the  permission  of  the  tenant,  cannot  be 
ousted  by  summary  proceedings;  »  and  the  same  has  been  held  true  where  a 
st  an^r  entered  into  possession  on  the  expiration  of  the  tenant  s  term,  but 
Z  h£  consent,  claiming  to  own  the  premise,'  But  one  who  enters  under 
and  with  the  permission  of  the  tenant,'  either  as  a  sublessee  8  or  as  an  assignee 
of  the  term,"  may  be  ousted  by  such  proceedings  at  the  suit  of  the  landlord. 


Car.  375;  McCombs  7/.  Wallace,  66  N.  Car.  481; 
Rilev  r.  Jordan,  75  N.  Car.  180 

Wisconsin.  —  Diggle  v.  Boulden,  48  Wis.  477- 
Where  however,  a  tenant  entered  during  the 
term  into  a  contract  of  purchase  which  he 
failed  to  perform,  the  landlord  was  allowed  to 
recover  possession  by  summary  proceedings. 
Norton  v.  Sturla,  83  Cal.  550-  See  also  Anony- 
mous. 3  Ont.  Pr,  350;  Wartell  v.  Ince.  10  U 
C.  L.  J.  297.  Compare  Burnett  v.  Scribner,  16 
Barb.  (N.  Y.)  621. 

Surrender  of  Contract  of  Purchase  and  Accept- 
ance of  Lease.  —  Though  one  who  enters  upon 
land  under  a  contract  of  purchase  cannot  be 
evicted  therefrom  by  summary  proceedings 
under  the  North  Carolina  Landlord  and  1  enant 
Act  still  if  the  party  so  entering  uncondition- 
ally' surrenders  his  right  under  the  contract  of 
purchase,  and  enters  into  a  contract  of  lease, 
he  may  be  evicted  by  proceedings  under  thai 
ace  and  ii  is  nol  necessary  that  he  should 
actually  surrender  the  possession  of  ihe  land, 
and  receive  it  again  at  the  hands  of  the  lessor. 
Rilev  v.  Jordan,  75  N.  Car.  180. 

1.  Grantor  Remaining  in  Possession.  —  Sims  v. 
Humphrey,  4  Den.  (N.  Y.)  1S5;  McCombs  v 
Wallace,  66  N.  Car.  481.  Compare  Pnchard 
v.  Tabor,  104  Ga.  64;  Bennett  v.  Robinson,  27 
Mich.  26. 

Judgment  Debtor.— It  has  been  held,  however, 
lhat  a  judgment  debtor  remaining  in  posses- 
sion after  the  tide  has  been  perfected  by  sale 
under  ihe  execuiion  was  a  quasi  lenant  and 
could  be  ousted  by  summary  proceedings. 
Prouty  v.  Prouty,  (County  Ct.)  5  How.  Pr.  (N. 
Y.)8i.  .  _ 

2  Mortgagor.  —  In  re  Reeve,  4  Ont.  1  r.  27; 
Roach  v.  Cosine,  9  Wend.  (N.  Y.)  228;  Greer 
v  Wilbar,  72  N.  Car.  592;  McCombs  v.  Wal- 
lace, 66  N.  Car.  481.  Compare  Equity  Bldg., 
etc.,  Assoc.  v.  Murphy,  75  Mo.  App.  57;  Lor- 
ine  v.  Bartlett,  4  App.  Cas.  (D.  C.)  I. 

3.  Sackei  v.  Wheaton,  17  Pick  (Mass.)  103. 

4  Illegal  Lease.  —  Murat  v.  Micand,  (Tex. 
Civ.  App.  1894)  25  S.  W.  Rep.  312 

6.  People  v.  Hovey,  4  Lans.  (N.   \ .)  86. 


Compare  Willi  v.  Peters,  n  Mo.  395;  ShePar^ 
v.  Martin,  31  Mo.  492;  Constant  v.  Abell,  36 
Mo.  174.  „ 

6.  Carlisle  v.  McCall,  »  Hilt.  (N.  Y.)  399- 

7.  Alabama.  —  Giddens  v.  Boiling,  93  Ala. 
02-  Ke'.lum  v.  Balkum,  93  Ala.  317. 

Illinois.  —Wilder  v.  House,  48  HI.  279;  Bal- 
ance v.  Fortier,  8  111.  291 ;  Ennis  v.  Lamb,  10 

lU/,i^ana4—  Avery  v.  Smith,  8  Blackf.  (Ind.) 

22 Maine.  —  Danforth  v.  Stratton,  77  Me.  200. 
Massachusetts.  —  Pray  v.  Wasdell,  146  Mass. 

32  Minnesota.  —  Judd    v.    Arnold,    31  M'lnn- 

^Missouri.  —  Barrett  v.  Field,  10  Mo.  App. 

lC> Nebraska.  —  Galligher  v.  Connell,  23  Neb. 

39 New  York.  —  O'Dofinell  v.  Mclntyre,  41 
Hun  (N  Y.)  100;  Zink  v.  Bohn,  (Buffalo  Super. 
Ct.  Gen.  T.)  3  N.  Y.  Supp.  4;  Bradt  v.  Church, 
no  N.  Y.  537-  _ 

Texas  —  Saunders  v.  Doake,  3  Tex.  143- 
The  Fact  that  a  Receiver  Has  Been  Appointed 
in  a  Suit  Brought  to  Foreclose  a  Mortgage  Against 
the  Lessee  does  not  deprive  the  lessor  of  the 
rieht  to  obtain  possession  of  the  premises  by  a 
proceeding  under  the  forcible  entry  and  de- 
tainer act,  even  if  the  lessor  has  been  made  a 
party  to  the  foreclosure  suit.    Woodward  v. 

Winehill,  14  Wash.  394-  „ 

8  Subtenants.  —  Bagley  v.  Sternberg,  34 
Minn  470-  O'Connor  v.  Schmitz.  (Supm.  Lt. 
Gen.  T.)  13  N.  Y.  Supp.  442;  Neusberger  r 
Brodejefsky,  (Municipal  Ct.)  31  Msc.  (N-  v> 

749  Assignee  of  Term.  —  Reynolds  v.  Fuller,  64 
111.  App.  1341  Hart  ii.  Bouton  152  Mass.  440; 
Michenfelder  v.  Gunther.  (N.  Y,  City  Ct  Gen. 
T.)  66  How.  Pr.  <N.  Y.I  464;  Woodward  v. 
W  inehill,  14  Wash.  394-  .„ 
An  Assignee  for  the  Benefit  of  Creditors  maj  be 
dispossessed.  Hasbrouck  v.  Stokes,  (C.  fl. 
Spec.  T.)  13  N.  Y.  Supp.  333- 
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(3)  Assignee  of  Reversion.  — -An  assignee  of  the  reversion  has,  under  most 
statutes,  the  same  right  to  maintain  summary  proceedings  against  the  tenant 
as  the  original  lessor,1  and  it  is  not  necessary  that  he  should  be  the  immediate 
grantee  of  the  lessor;  a  remote  grantee  has  the  same  rights. *  So  also  to 
entitle  him  so  to  proceed  it  is  not  necessary  that  the  tenant  should  have 
attorned  to  him.3 

Equitable  Assignee  of  Reversion.  —  To  entitle  one  to  maintain  summary  proceed- 
ings as  an  assignee  of  the  reversion  it  is  necessary  that  he  have  the  legal  title 


1.  Assignee  of  the  Reversion  —  Alabama. — 
Stinson  v.  Gosset,  4  Ala.  170.  Compare  Dwine 
v.  Brown,  35  Ala.  596;  Mounger  v.  Burks,  17 
Ala.  48. 

Arkansas.  —  Ish  v.  Morgan,  48  Ark.  413; 
Mason  v.  Delancy,  44  Ark.  444;  Johnson  v. 
West,  41  Ark.  535;  Brockway  v.  Thomas,  36 
Ark.  518;  Halliburton  v.  Summer,  27  Ark.  460; 
Bradley  v.  Hume,  18  Ark.  284;  Frank  v. 
Hedrick,  18  Ark.  304. 

California.  —  McDonald  v.  Hanlon,  79  Cal. 
442;  Martel  v.  Meehan,  63  Cal.  47.  Compare 
Reay  v.  Cotter,  29  Cal.  169. 

Connecticut.  —  Peck  v.  Peck,  35  Conn.  390; 
White  v .  Bailey,  14  Conn.  271. 

District  of  Columbia.  —  Fiske  v.  Bigelow,  2 
MacArthur  (D.  C.)  427. 

Georgia.  —  Morrow  v.  Sawyer,  82  Ga.  226; 
Tufts  v.  Du  Bignon,  61  Ga.  322. 

Illinois.  —  Thomasson  v.  Wilson,  146  111. 
384;  Ball  v.  Chadwick,  46  111.  28;  Howland  v. 
White,  48  111.  App.  236;  Beidler  v.  Fish,  14  111. 
App.  29;  Dudley  v.  Lee,  39  111.  339. 

Indiana. — Avery  v.  Smith,  8  Blackf.  (Ind.) 
223;  Allen  v.  Shannon,  74  Ind.  164;  Swope  v. 
Hopkins,  119  Ind.  125. 

Kentucky.  —  Goldsberry  V.  Bishop,  2  Duv. 
(Ky.)  143;  Goodlet  v.  Cleaveland,  12  B.  Mon. 
(Ky.)  430;  Mason  v.  Bascom,  3  B.  Mon.  (Ky.) 
269;  Lewis  v.  Stith,  2  Litt.  (Ky.)  295;  Allison 
v.  Thompson,  1  Litt.  (Ky.)  32;  Herndon  v. 
Bascom,  8  Dana  (Ky.)  113;  Mattingly  v.  Lan- 
caster, 2  A.  K.  Marsh.  (Ky.)  30;  Nelson  v. 
Cox,  2  A.  K.  Marsh.  (Ky.)  151 ;  Blue  v.  Sayre, 
2  Dana  (Ky.)  214;  Hoskins  v.  Helm,  4  Litt. 
(Ky.)  309,  14  Am.  Dec.  133;  McMurtry  v. 
Adams,  3  Bush  (Ky.)  70.  But  see  Helm  v. 
Slader,  1  A.  K.  Marsh.  (Ky.)  320. 

Louisiana.  —  Walker  v.  Vanvvinkle,  8  Mart. 
N.  S.  (La.)  560. 

Massachusetts.  —  Hildreth  z.  Conant,  10  Met. 
(Mass.)  298;  Howard  Merriam,  5  Cush. 
(Mass.)  563;  Hayden  v.  Ahearn.  9  Gray  (Mass.) 
438;  Alexander  v.  Carew.  13  Allen  (Mass.)  70; 
Hart  v.  Bouton,  152  Mass.  440;  Marsters  v. 
Cling,  163  Mass.  477. 

Michigan.  —  Wallace  v.  Bahlhorn,  68 
Mich.  87. 

Missouri.  —  Fanning  v.  Voelker,  40  Mo.  129; 
Vaughn  v.  Locke,  27  Mo.  290;  Walker  v. 
Harper,  33  Mo.  594;  Waples  v.  Jones,  62  Mo. 
440;  Green  v.  Missouri  Pac.  R.  Co.,  82  Mo. 
653;  Green  v.  Sternberg,  12  Mo.  App.  578; 
Duke  Compton,  49  Mo.  App.  304;  Anselm 
r.  Groby,  62  Mo.  App.  421;  Equity  Bldg., 
etc.,  Assoc.  v.  Murphy,  75  Mo.  App.  57; 
Winkelmeier  v.  Katzelburger,  77  Mo.  App.  117; 
Young  v.  Smith,  28  Mo.  65,  75  Am.  Dec.  109; 
Pentz  v.  Kuester,  41  Mo.  449.  Compare  Hol- 
land v.  Reed,  11  Mo.  605;  Picot  v.  Masterson, 
12  Mo.  303. 


Nebraska.  —  Smith  r.  Kaiser,  17  Neb.  184. 

New  Jersey.  —  Lloyd  v.  Richman,  57  N.  J. 
L.  385;  Watson  v.  Idler,  54  N.  J.  L.  467. 

New  York. —  Zink  v.  Bohn,  (Buffalo  Super. 
Ct.  Gen.  T.)  3  N.  Y.  Supp.  4;  Lang  v.  Ever- 
ling,  (C.  PI.  Gen.  T.)  3  Misc.  (N.  Y.)  530; 
Earle  v.  McGoldrick,  (C.  PI.  Gen.  T.)  15  Misc. 
(N.  Y.)  135;  Birdsall  v.  Phillips,  17  Wend.  (N. 
Y.)  463;  Griffin  v.  Barton,  (County  Ct.)  22 
Misc.  (N.  Y.)  228;  Wetterer  v.  Soubirous, 
(Supra.  Ct.  App.  T.)  22  Misc.  (N.  Y.)  739; 
Goodnow  v.  Pope,  (Supm.  Ct.  App.  T.)  31 
Misc.  (N.  Y.)  475. 

Pennsylvania.  —  Glenn  v.  Thompson,  75  Pa. 
St.  389;  De  Coursey  v.  Guarantee  Trust,  etc., 
Co.,  81  Pa.  St.  217;  Simpson  v.  Thornton,  54 
Pa.  St.  391;  McKeon  v.  King,  9  Pa.  St.  213; 
Tilford  v.  Fleming,  64  Pa.  St.  300,  7  Phila.  (Pa.) 
301;  Duff  v.  Fitz water,  54  Pa.  St.  224;  Morti- 
mer v.  O' Reagan,  10  Phila.  (Pa.)  500,  30  Leg. 
Int.  (Pa.)  185;  White  v.  Arthurs,  24  Pa.  St.  96; 
Dubasse  v.  Martin,  24  Leg.  Int.  (Pa.)  92. 

Virginia.  —  Harrison  v.  Middleton,  n  Gratt. 
(Va.)  527. 

Wisconsin.  —  Savage  v.  Carney,  8  Wis. 
162. 

It  is  immaterial  that  the  assignee  of  the  re- 
version takes  the  assignment  merely  as  a 
"  dummy  "  for  the  lessor.  Wetterer  v.  Sou- 
birous, (Supm.  Ct.  App.  T.)  22  Misc.  (N.  Y.) 

Of  course  any  defense  to  such  proceedings 
available  against  the  landlord  is  equally  avail- 
able against  the  landlord's  assignee.  Unger 
v.  Bamberger,  85  Ky.  II. 

Grantee  of  Part  of  Reversion.  —  The  grantee  of 
a  part  only  of  the  land  leased  cannot  biing 
summary  proceedings  to  recover  possession 
against  a  tenant  holding  under  a  lease  of  the 
whole,  even  though  the  lease  provides  that  the 
lessor  may  sell  the  land.  Abeel  v.  Hubbell, 
52  Mich.  37.  Contra.  De  Coursey  v.  Guarantee 
Trust,  etc.,  Co.,  81  Pa.  St.  217. 

A  Receiver  cannot  institute  proceedings  under 
the  Pennsylvania  Act  of  December  14,  1863 
(Bright.  Purd.  Dig.  Laws  Pa.  1894,  p.  1165). 
Chase  v.  Goodale,  2  L.  T.  N.  S.  (Pa.)  107. 

2.  Remote  Grantee.  —  Hayden  :•.  Ahearn,  9 
Gray  (Mass.)  438;  Duff  v.  Fitzwater,  54  Pa. 
St.  224. 

3.  Attornment  Not  Required.  —  Howland  v. 
White,  48  111.  App.  236;  Thomasson  -j.  Wilson, 
146  111.  384;  Marsters  v.  Cling,  163  Mass.  477; 
Watson  v.  Idler,  54  N.  J.  L.  467;  Wetterer  v. 
Soubirous,  (Supm.  Ct.  App.  T.)  22  Misc.  (N. 
Y.)  739;  Tilford  v.  Fleming,  64  Pa.  St.  300; 
Mortimer  v.  O'Reagan,  10  Phila.  (Pa.)  500,  30 
Leg.  Int.  (Pa.)  185.  See,  however,  Casey  v. 
Hellyer,  17  Q.  B.  D.  99;  Reay  v.  Cotter,  29 
Cal.  168;  Duke  v.  Compton,  49  P.Io.  App. 
304. 
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to  the  reversion.  Thus,  one  claiming  under  a  contract  of  purchase  from  the 
landlord  which  has  not  been  consummated  by  the  execution  of  a  deed  cannot 
maintain  such  proceedings  against  the  tenant  of  his  vendor.1 

Assignees  in  Law.  —  Assignees  in  law  of  the  lessor,  such  as  heirs  a  and  devisees,3 
may  maintain  summary  proceedings.  So  also  may  purchasers  of  the  reversion 
at  judicial  sales.4 

(4)  Subsequent  Lessee.  —  In  a  number  of  cases  it  has  been  held  that  a  lessee 
of  the  original  lessor,  whose  term  is  to  begin  after  the  expiration  of  an  existing 
lease,  may  maintain  summary  proceedings  to  oust  the  first  lessee  after  the 
expiration  of  the  latter's  term.5 

(5)  Assignee  of  Rent.  —  An  assignee  merely  of  the  rents  cannot  maintain 
summary  proceedings  for  the  recovery  of  possession.0 

(6)  Agent  of  Landlord.  —  Agents  of  landowners  having  full  charge  of  lands 
may  maintain  summary  proceedings  to  oust  tenants  to  whom  they  rent  the 
premises.7 

(7)  Effect  of  Assignment  of  Reversion  on  Landlord's  Right  to  Maintain  Pro- 
ceedings. —  After  the  landlord  has  conveyed  all  interest  in  the  reversion  he 
cannot  maintain  summary  proceedings  to  oust  the  tenant. 8  This  right,  as 
heretofore  stated,  vests  in  the  assignee  of  the  reversion.9  The  mere  fact,  how- 
ever, that  the  lessor  grants  a  second  lease  to  begin  immediately  upon  the 
expiration  of  a  present  term  does  not  deprive  him  of  the  right  to  maintain 


1.  Equitable  Assignee  of  Reversion.  —  Sullivan 
v.  Enders,  3  Dana  (Ky.)  66;  Duke  v.  Compton, 
49  Mo.  App.  304. 

2.  Heirs. —  Howland  v.  White,  48  111.  App. 
236;  Averv  v.  Smith,  8  Blackf.  (Ind.)  223; 
Tur'ly  v.  Foster,  2  A.  K.  Marsh.  (Ky.)  204; 
Young  v.  Smith,  28  Mo.  65,  75  Am.  Dec.  109; 
Pencz  v.  Kuester,  41  Mo.  449. 

3.  Devisees. — See  the  Indiana  an d  Missouri 
cases  cited  in  the  preceding  note. 

The  Administrator  of  the  Lessor  cannot  main- 
tain such  proceedings,  unless  authorized  by 
statute.  White  v.  Edmondson,  15  Ga.  301; 
Moodv  v.  Ronaldson,  38  Ga.  652. 

Executor.  —  So  also  an  executor  of  the  lessor 
cannot  maintain  such  proceedings.  Carlisle 
v.  Prior,  48  S.  Car.  183. 

4.  Purchasers  at  Judicial  Sales.  —  Sturtzum  v. 
Sennott,  41  111.  App.  496;  Allen  Shannon, 
74  Ind.  164;  McMurtry  v.  Adams,  3  Bush 
(Ky  )  70;  Marsters  v.  Cling,  163  Mass.  477; 
Lang  v.  Everling,  (C.  PI.  Gen.  T.)  3  Misc.  (N. 
Y.)  530;  Birdsall  v.  Phillips,  17  Wend.  (N.  Y.) 
463;  Brown  v.  Betts,  13  Wend.  (N.  Y.)  30; 
Hallenbeck  v.  Garner,  20  Wend.  (N.  Y.)  22; 
McKeon  v.  King,  9  Pa.  St.  213. 

A  Purchaser  at  a  Sale  under  a  Deed  of  Trust  or 
Mortgage  Foreclosure  may  maintain  the  action. 
Waples  v.  Jones,  62  Mo.  440;  Green  v.  Mis- 
souri Pac.  R.  Co.,  82  Mo.  653. 

A  Purchaser  on  the  Forelosure  of  a  Mechanic's 
Lien  may  maintain  summary  proceedings. 
Lang  v.  Everling,  (C.  PI.  Gen.  T.)  3  Misc.  <N. 
Y.)  530. 

5.  Subsequent  Lessee.  —  Webb  v.  Heyman,  40 
111.  App.  335;  Marsters  v.  Cling,  163  Mass.  477; 
Hildreth  v.  Conant,  10  Met.  (Mass.)  298; 
Walker  :•.  Sharpe,  14  Allen  (Mass.)  43;  Burton 
v.  Rohrbeck,  30  Minn.  393:  Gardner  v.  Keteltas, 
3  Hill  (N.  Y.)  330,  38  Am.  Dec.  637;  Russo  v. 
Yuzolino,  (Supm.  Ct.  App.  T.)  19  Misc.  (N.  Y.) 
28-  Capital  Brewing  Co.  v.  Crosbie,  (Wash. 
1900)  60  Pac.  Rep.  652;  Guffy  v.  Hukill,  34 
W.  Va.  49.     See  also    Furlong  v.  Leary,  S 
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Cush.  (Mass.)  409.  See,  however,  Larned  v. 
Clarke,  8  Cush.  (Mass.)  29;  Imbert  v.  Hallock, 
(C.  PI.  Gen.  T.)  23  How.  Pr.  (N.  Y.)  456. 

A  Lessee  of  a  Purchaser  at  Execution  Sale  of 
lands  may  maintain  summary  process  for  re- 
covery of  the  land  against  a  tenant  of  the 
former  owner,  though  such  tenant  has  never 
held  under  nor  attorned  to  him.  Marsters  v. 
Cling,  163  Mass.  477. 

6.  Assignee  of  Rent. —  Kellv  v.  Smith,  (C.  PI. 
Gen.  T.)  16  N.  Y.  Supp.  521,  18  N.  Y.  Supp. 
214. 

7.  Agent  of  Landlord.  —  Hinckley  v.  Guyon, 
172  Mass.  412;  Bennett  ».  Budweiser  Brewing 
Co.,  (Municipal  Ct.)  27  Misc.  (N.  Y.)  805. 

8.  In  re  Babcock,  9  U.  C.  L.  J.  1S5;  McGufhe 
v.  Carter,  42  Mich.  497;  Boyd  v.  Sametz,  (N. 
Y.  Dist.  Ct.)  17  Misc.  (N.  Y.)  728;  Dobson  v. 
Culpepper,  23  Gratt.  (Va.)  352. 

After  a  receiver  has  been  appointed  to  lake 
charge  of  the  lessor's  estate,  and  the  tenant 
has  attorned  to  such  receiver,  the  lessor  can- 
not maintain  summary  proceedings  to  oust  the 
tenant.    In  re  Babcock,  9  U.  C.  L.  J,  185. 

In  Connecticut,  however,  it  has  been  held 
that,  in  an  action  brought  under  the  statute  of 
summary  process,  the  lessee  cannot  defend  on 
the  ground  that  the  plaintiff,  who  was  his 
lessor,  has  assigned  to  a  stranger  during  the 
term,  especially  if  he  has  not  attorned  to 
the  new  landlord.  White  v.  Bailey,  14  Conn. 
278. 

And  in  Missouri  it  was  held,  in  Logan  v. 
Woolwine,  56  Mo.  App.  453,  that  the  convey- 
ance of  the  reversion  by  the  landlord  did  not 
deprive  him  of  the  right  to  maintain  summary 
proceedings  to  oust  the  tenant,  where  it  was 
stipulated  between  the  landlord  and  his 
grantee  that  the  former  should  oust  the  tenant 
and  deliver  possession  of  the  premises  to  such 
grantee.  Contra,  Boyd  v.  Sametz,  (N.  Y.  Dist. 
Ct.)  17  Misc.  (N.  Y.)  728. 

9.  See  supra,  this  subsection,  Assignee  oj 
Reversion. 
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summary  proceedings  to  oust  the  first  tenant  upon  the  expiration  of  his  term.1 
c.  When  Proceedings  Are  Authorized  —  (i)  Character  of Tenancy. — 
Under  most  statutes  summary  proceedings  to  oust  tenants  may  be  maintained 
irrespective  of  the  character  of  the  tenancy  2  or  the  character  of  the  property 
demised.3  In  Pennsylvania  the  proceedings  are  limited  to  tenancies  for  years 
or  at  will,  and  do  not  extend  to  tenancies  for  life  or  in  fee,*  and  also  do  not 
lie  unless  a  "certain  rent  "  was  reserved  by  the  lease.5 

(2)  Over  holding  Tenants  —  (a)  In  General.  ■ — The  statutes  generally  authorize 
summary  proceedings  to  oust  tenants  holding  over  after  the  expiration  of  their 
terms6  or  against  tenants  at  will  or  sufferance  holding  over  after  the  termination 
of  their  tenancy  by  a  proper  notice  to  quit.7    When  the  proceedings  arc 


1.  Yosemite  Valley,  etc.,  v.  Barnard,  g8  Cal. 
199;  Beidler  v.  Fish,  14  111.  App.  29;  Vincent 
v.  Defield,  98  Mich.  84;  Davidson  v.  Hammer- 
Stein,  (Supm.  Ct.  App.  T.)  28  Misc.  (N.  Y.) 
529;  Goelet  v.  Roc,  (C.  PI.  Gen.  T.)  14  Misc. 
(N.  Y.)  28;  Imbert  v.  Hallock.  (C.  PI.  Gen.  T.) 
23  How.  Pr.  (N.  Y.)  456. 

In  such  a  case  it  seems  that  the  second  lessee 
and  the  landlord  have  an  equai  right  to  main- 
tain the  proceedings.  Goelet  v.  Roe,  (C.  PI. 
Gen.  T.)  14  Misc.  (N.  Y.)  28. 

2.  Sweeney  v.  Mines,  31  Mo.  240;  Prouty  v. 
Prouty,  (County  Ct.)  5  How.  Pr.  (N.  Y.)  81; 
Roach  v.  Cosine,  9  Wend.  (N.  Y.)  228;  Peer  v. 
O'Leary,  (Buffalo  Super.  Ct.  Gen.  T.)  8  Misc. 
(N.  Y.)  350;  Gilbert  v.  Doyle,  24  U.  C.  C.  P.  60. 

Tenant  from  Year  to  Year.  —  Prouty  v.  Prouty, 
(County  Ct.)  5  How.  Pr.  (N.  Y.)  81. 

Tenant  at  Sufferance.  —  Roach  v.  Cosine,  9 
Wend.  (N.  Y.)  228. 

Lease  Without  Reservation  of  Rent  and  for  In- 
definite Term  —  Summary  Proceedings  Held  Main- 
tainable.— -Peer  v.  O'Learv,  (Buffalo  Super. 
Ct.  Gen.  T.)  8  Misc.  (N.  Y.)  350. 

3.  Furnished  House.  —  Thus  the  statutory 
provision  for  such  proceeding  applies  to  a 
lessee  of  a  furnished  house  at  a  gross  rent;  the 
furniture  is  but  an  incideni.  Armstrong  v. 
Cummings,  20  Hun  (N.  Y.)  313. 

"  Tenement."  —  The  word  "  tenement  "  in  the 
Massachusetts  statute  includes  land  as  'well  as 
a  building.  Sacket  v.  Wheaton,  17  Pick. 
(Mass.)  103. 

Part  of  Demised  Premises.  —  The  proceeding 
must  be,  however,  to  secure  possession  of  all 
of  the  premises  demised.  The  landlord  can- 
not proceed  for  a  part  and  hold  the  tenant  for 
the  residue.  De  Coutsey  v.  Guarantee  Trust, 
etc.,  Co.,  8t  Pa.  St.  217. 

Lease  of  Tramway.  —  James  v.  Miles,  54  Ark. 
460. 

4.  Geisenberger  v.  Cerf,  1  Phila.  (Pa.)  17,  7 
Leg.  Int.  (Pa.)  7;  Gault  v.  Lowry,  1  Phila. 
(Pa.)  394,  9  Leg.  Int.  (Pa.)  139;  Mund  v.  Van- 
fleet,  2  Phila.  (Pa.)  41,  13  Leg.  Int.  (Pa.)  21; 
Uber  v.  Hickson,  6  Phila.  (Pa.)  132,  23  Leg. 
Int.  (Pa.)  133;  Erety  v.  Wiltbank,  8  Phila.  (Pa.) 
300;  McDermott  v.  Mcllwain,  75  Pa.  St.  341; 
Trimbath  v.  Patterson,  76  Pa.  St.  277;  Mc- 
Carthy v.  Sykes,  7  Pa.  Dist.  243;  Leinbach  v. 
Kaufman,  43  Leg.  Int.  (Pa.)  4. 

Where  the  termination  of  the  tenancy  is  de- 
pendent on  a  contingency,  the  proceedings 
will  not  lie.  Steele  v.  Thompson,  3  P.  &  W. 
(Pa.)  34. 

5.  Act  Pa.  March  6,  1872.  §  1.  Bright.  Purd. 
Dig.  Laws  Pa.  (1894),  p.  1167;  Davis  v.  Davis, 
115  Pa.  St.  261;  Steele  v.  Thompson,  3  P.  & 
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W.  (Pa.)  34;  McGee  v.  Fessler,  1  Pa.  St.  126; 
Graver  v.  Fehr,  89  Pa:  St.  460;  Blashford  v. 
Duncan,  2  S.  &  R.  (Pa.)  480;  Scott  v.  Fuller, 
3  P.  &  W.  (Pa.)  55;  Hohly  v.  German  Re 
formed  Soc,  2  Pa.  St.  293;  Reynolds  v.  Robin- 
son, 3  C.  PI.  Rep.  (Pa.)  20.  See  also  McMullin 
v.  McCreary,  54  Pa.  St.  230. 

A  rent  of  "  interest  and  taxes  "  is  not  a 
"  certain  rent."  Davis  v.  Davis,  115  Pa.  St. 
261. 

A  rent  reserved  by  payment  of  taxes  of  a 
certain  year,  and  chinking  and  daubing  the 
house,  is  a  certain  rent  within  the  statute. 
Shaffer  v.  Sutton,  5  Binn.  (Pa.)  228.  Compare 
Hohly  v.  German  Reformed  Soc,  2  Pa.  St. 
293. 

6.  Overholding  Tenants  —  Alabama.  —  Nicrosi 
v.  Phillipi,  91  Ala.  299;  Espalla  v.  Gottschalk, 
95  Ala.  254;  King  v.  Boiling,  77  Ala.  594; 
Beck  v.  Glenn,  69  Ala.  121. 

Arkansas.  —  Johnson  v.  West,  41  Ark.  535; 
Parker  v.  Geary,  57  Ark.  301;  James  v.  Miles, 
54  Ark.  460;  Buckner  v.  Warren,  41  Aik.  532. 

California. — Jones  v.  Durrer,  96  Cal.  95; 
Rogers  v.  Hackett,  49  Cal.  121;  Silva  v. 
Campbell,  84  Cal.  420;  Pico  v.  Cuyas,  48  Cal. 
639- 

Colorado.  —  Klopfer  v.  Keller,  1  Colo.  410. 

Connecticut. —  Palmer  v.  Cheseboro,  55  Conn. 
114;  Colt  v.  Eves,  12  Conn.  243;  Peck  v.  Peck, 
35  Conn.  390;  Fox  v.  Nathans,  32  Conn.  348. 

Georgia.  —  Huff  v.  Markham,  70  Ga.  284. 

Illinois.  —  Doran  v,  Gillespie,  54  111.  366; 
Ball  v.  Peck,  43  111.  482;  Reed  v.  Hawley,  45 
111.  40;  Leary  v.  Pattison,  66  III.  203;  Phelps 
v.  Randolph,  147  111.  335. 

Indiana.  —  Fry  v.  Day,  97  Ind.  348. 

Iowa.  —  McLain  v.  Calkins,  77  Iowa  468. 

Louisiana. — •  Godchaux  v.  Bauman,  44  La. 
Ann.  253. 

Massachusetts.  —  Borden  v.  Sackett,  113 
Mass.  214. 

Michigan.  — Judd  v.  Fairs,  53  Mich.  518. 

Minnesota.  —  Wright  v.  Gribble,  26  Minn.  99. 

New  York.  —  Miller  v.  Levi,  44  N.  Y.  489; 
Smith  v.  Littlefield,  51  N.  Y.  539;  Manhattan 
L.  Ins.  Co.  v.  Gosford,  (C.  PI.  Gen.  T.)  3  Misc. 
(N.  Y.)  cog;  Park  v.  Castle,  (Supm.  Ct.  Spec. 
T.)  19  How.  Pr.  (N.  Y.)  29. 

South  Dakota.  —  Williams  v.  Wait,  2  S.  Dak. 
210,  39  Am.  St.  Rep.  768. 

Vermont.  —  Horan  v.  Thomas,  60  Vt.  325; 
Middlebury  College  v.  Lawton,  23  Vt.  688; 
Baldwin  v.  Skeels,  51  Vt.  121 ;  Barton  v. 
Learned,  26  Vt.  192;  Pitkin  v.  Burch,  48  Vt. 
521;  Davis  v.  Hemenway,  27  Vt.  58g. 

7.  California.  —  McKissick  v.  Ashby,  98  Cal. 
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under  the  provisions  of  the  statutes  relating  to  forcible  entry  and  detainer  it 
is  not  necessary  that  the  tenant's  holding  over  should  have  been  by  force 

(b)  Term  Must  Expire  by  Efflux  of  Time.  -  In  most  jurisdictions  it  has  been  held 
that  the  phrase  "expiration  of  the  term,"  used  in  the  statutes  in  question,  is 
limited  in  its  meaning  to  expiration  in  the  ordinary  course  as  when  a  tenancy 
for  a  fixed  term  expires  by  lapse  of  time,  or  a  tenancy  at  will  expires  by  proper 

"°  B^irrtilnof  Term  by  Forfeiture.  -  Therefore  it  has  been  held  in  some  jurisdictions 
that  summary  proceedings  against  a  tenant  holding  over  after  a  forfeiture  ol 
his  term  are  not  authorized.3    But  there  are  decisions  to  the  contrary. 

Expiration  by  Surrender.  -  So  also  it  has  been  held  m  England  that  the 
proceedings  would  not  lie  where  the  tenancy  was  terminated  by  surrender. 

Option  in  Lessor  to  Terminate  Lease.  -  Where  the  lease  confers  on  the  lessor  an 
option  to  terminate  the  lease,  he  may,  after  exercising  such  option  in  the 
manner  provided  for,  maintain  summary  proceedings  to  oust  the  tenant 

(x)  Nonpayment  of  Rent  -  (a)  In  General.  -  As  a  rule  the  statutes  authorize 
the  landlord  to  oust  by  summary  proceedings  a  tenant  who  has 
specified  time  to  pay  rent.7    Such  statutes  are  applicable,  though  by  the  terms 

Georeia.  —  Mothershead  v.  De  Give,  82  Ga. 


Massachusetts—  Hollis  v.  Pool,  3  Met.(Mass.) 
350-  Howard  v.  Merriam,  5  Cush.  (Mass.)  563; 
Dakin  v.  Allen,  8  Cush.  (Mass.)  33;  Hildreth 
v.  Conant,  10  Met.  (Mass.)  298. 

Michigan.  —  Benfey  v.  Congdon,  40  Mich. 
285-  Rawson  v.  Babcock,  40  Mich.  332;  Sawyer 
v.  Van  Housen,  39  Mich.  89;  Wilson  v.  Mer- 
rill. 38  Mich.  707. 

Nebraska.  —  Hitchcock  v.  McKinster,  21 
Neb.  148.  vT 

New  Jersey.  —  Moore  v.  Smith,  56  N.  J.  L. 
446;  Waters  v.  Williamson,  59  N.  J.  L.  337. 

New  York.  —  Matthews  v.  Matthews,  49 
Han  (N.  Y.)  346;  Barry  v.  Smith,  (County  Ct.) 
1  Misc.  (N.  Y.)  240. 

Canada.  —  Gilbert  v.  Doyle,  24  U.  C.  C  P. 
60;  Moore  v.  Gilles,  28  Ont.  358. 

Compare  Patton  v.  Evans,  22  U.  C.  Q.  B.  606; 
Clement  v.  Shriver,  5  U.  C.  Q.  B.  O.  S.  310. 

1.  Wheeler  v.  Rutz,  92  Ind.  379;  Campbell 
v.  Coonradt,  22  Kan.  704;  Gluck  v.  Elkan,  36 
Minn.  80;  Myers  v.  Koenig,  5  Neb.  419;  Esta- 
brook  v.  Hateroth,  22  Neb.  2S1. 

2.  See  generally  Expire  —  Expiration,  vol. 

12,  pp.  497,  49§-     .       ,        _   . _ 

3.  Tenancy  Terminated  by  Forfeiture  —  bug- 
land.  —  Friend  v.  Shaw,  20  Q.  B.  D.  374; 
Arden  v.  Boyce,  (189+)  1  Q.  B.  796.  See  also 
Doe  v.  Sharpley,  15  M.  &  W.  558.  Compare 
Nash  v.  Sharp,  5  U.  C.  L.  J.  N.  S.  73- 

Canada.— In  re  McNab,  3  U.  C.  Q.  B.  135- 
See  also  Adams  v.  Bains,  4  U.  C.  Q.  B.  157. 

Minnesota. — State  v.  Burr,  29  Minn.  432. 

Missouri.  —  Witte  v.  Quinn,  38  Mo.  App. 
68i. 

New  Jersey. — Smith  v.  Sinclair,  59  N.  J. 
L.  84. 

New  York.  —  Matter  of  Guaranty  Bldg.  Co., 
52  N.  Y.  App.  Div.  140;  Penoyer  v.  Brown, 
(N.  Y.  City  Ct.)  13  Abb.  N.  Cas.  (N.  Y.)  82; 
Kelly  v.  Varnes,  52  N.  Y.  App.  Div.  100;  Ben- 
jamin v.  Benjamin,  5  N.  Y.  383;  Oakley  v. 
Schoonmaker,  15  Wend.  (N.  Y.)  226;  Beach  v. 
Nixon,  9  N.  Y.  35;  Kramer  v.  Amberg,  15  Daly 
hi.  Y.)  205,  16  Civ.  Pro.  (N.  Y.)  445;  Bixby  v. 
Casino  Co.,  (C.  PI.  Gen.  T.)  14  Misc.  (N.  Y.) 
346- 
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Pennsylvania.  —  Wilmington  Steamship  Co. 
v.  Haas,  4  Del.  Co.  Rep.  (Pa.)  522. 

See  also  Stevenson  v.  Brodahl,  49  Neb.  703, 
Matthews  v.  Cooper,  (Supm.  Ct.  Gen.  T  )  21 
N.  Y.  Supp.  71;  Michaels  v.  Fishel,  51  N.  Y. 
App.  Div.  274.  _  , 

£  California.  —  Smith  v.  Hill.  63  Cal.  51; 
Silva  v.  Campbell,  84  Cal.  420. 

Connecticut.  —  Schroeder  v.  Tomlinson,  70 
Conn.  348;  Barnum  v.  Keeler,  33  Conn.  209. 
See  also  Bowman  v.  Foot,  29  Conn.  331;  Lang 
v.  Young,  34  Conn.  526.  Compare  Du  Bouchet 
v.  Wharton,  12  Conn.  533. 

Illinois.  —  Fortier  v.  Ballance,  10  III.  41. 
Massachusetts.  —  -Whitwell    v.    Harris.  106 
Mass  532.    See  also  Elliott  v.  Stone,  12  Cush. 
(Mass.)  174.    See,  however,  Fifty  Associates 
v.  Howland,  11  Met.  (Mass.)  99. 
Pennsylvania.  —  Quinn  v.  McCarty,  81  Pa. 

^'Soitt'h  Carolina.  —  Follin  *.  Coogan,  12  Rich. 
L.  (S.  Car.)  44.  .,,        „T  . 

See  also  Woodward  v.  Winehill,  14  Wash. 

"  Forfeiture  by  Disclaimer.—  Fortier  v.  Ballance, 

10  111.  41.  _  -  T 

6.  Doe  V.  Roe,  2  B.  &  Ad.  922,  22  E.  C.  L. 
«i.  See,  however,  Elliott  v.  Round  Mountain 
Coal,  etc.,  Co.,  108  Ala.  640. 

6.  Manhattan  L.  Ins.  Co.  v.  Gosford,  (C.  fl. 
Gen  T.)  3  Misc.  (N.  Y.)  509-  distinguishing 
Kramer*.  Amberg,  15  Daly  (N.  Y.)  205,  16  Civ. 
Pro.  (N.  Y.)  445-  Compare  Penoyer  V  Brown, 
(N  Y.  Citv  Ct.)  13  Abb.  N.  Cas.  (N.  Y.)  82 

7.  Nonpayment  of  Rent  —  Arkansas.  —  Parker 
v.  Geary,  5?  Ark.  301. 

California.  —  Moroney  v.  Hellings,  110  Cal. 
2i9;  Skaggs  v.  Emerson,  50  Cal.  6;  Roussel 
-   Kelly,  41  Cal.  360;  Gage  V.  Bates,  40  Cal. 

^Connecticut.  -  Barnum  v.  Keeler,  33  Conn. 

Illinois.  —  Woodward  V.  Cone,  73  I'1-.2+I; 
Woods  V.  Soucv,  166  HI.  407:  Docknll  V. 
Schenk,  37  DL  App.  44;  Patche.l  V  J$"«°»> 
64  111.  305;  Dickenson  v.  Peine.  38  *«•  App 
155-  Fra/ier  V.  Caruthers,  44  Ul.  App.  61; 
Howland  v.  White,  43  IU.  App.  236;  Reynolds 
v.  Fuller,  64  111.  App.  134- 
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of  the  lease  such  failure  was  not  made  a  ground  of  forfeiture,  and  though  no 
power  of  re-entry  was  reserved  in  the  lease  1  which  at  common  law  was  neces- 
sary to  enable  the  landlord  to  recover  in  ejectment.3 

(b)  Effect  of  Breach  of  Agreements  by  Landlord. — The  fact  that  the  landlord  has 
broken  agreements  on  his  part  contained  in  the  lease,  by  which  the  tenant  has 
suffered  damages  in  excess  of  the  amount  of  rent  owing  by  him,  is  no  defense 
to  summary  proceedings  by  the  landlord  to  oust  the  tenant  for  nonpayment  of 
rent.3    And  this  is  especially  true  if  the  damages  did  not  exceed  the  amount 


Indiana.  —  Whipple  v.  Shewalter,  91  Ind. 
114;  McNatt  v.  Grange  Hall  Assoc.,  2  Ind. 
App.  341;  Thomas  v.  Wahuer,  18  Ind.  App. 
112. 

Indian  Territory.  —  Wilcoxen  v.  Hybarger, 
(Indian  Ter.  1897)  38  S.  W.  Rep.  669. 

Louisiana.  —  Van  Renselaer  v.  Holbrook,  1 
La.  Ann.  180. 

Maine.  —  Smith  v.  Rowe,  31  Me.  212. 

Maryland.  —  Ingalls  v.  Bissot,  (Md.  1900)  57 
N.  E.  Rep.  723. 

Massachusetts.  —  Kimball  v.  Rowland,  6  Gray 
(Mass.)  224;  Melley  v.  Casey,  99  Mass.  241; 
Borden  v.  Sackett,  113  Mass.  214;  Brooks  v. 
Allen,  146  Mass.  201. 

Michigan.  —  McSloy  v.  Ryan.  27  Mich.  110; 
Bennett  v.  Robinson,  27  Mich.  26;  Chamberlin 
v.  Brown,  2  Dougl.  (Mich.)  120;  Judd  v.  Fairs, 
53  Mich.  518;  D'Arcy  v.  Martyti,  ,63  Mich. 
602;  Smith  v.  Detroit  Loan,  etc.,  Assoc.,  115 
Mich.  340;  Moody  v.  Seaman,  46  Mich.  74; 
O'Connor  v.  White,  (Mich.  1900)  S2  N.  W.  Rep. 
664. 

Minnesota.  —  Suchaneck  v.  Smith,  45  Minn. 
26;  Barker  v.  Walbridge,  14  Minn.  469;  Wall- 
rich  v.  Hall,  19  Minn.  383;  Gibbens  v.  Thomp- 
son, 21  Minn.  398;  Spooner  v.  French,  22 
Minn.  37;  George  v.  Mahoney,  62  Minn.  370; 
Peterson  v.  Kreuger,  67  Minn.  449;  Wacholz 
v.  Griesgraber,  70  Minn.  220;  Caley  v.  Rogers, 
72  Minn.  100. 

Mississippi.  —  Flanneken  v.  Wright,  64  Miss. 
217. 

Missouri.  —  Harley  v.  McAuliff,  26  Mo.  525; 
Vaughn  v.  Locke,  27  Mo.  290;  Shepard  v. 
Martin,  31  Mo.  492;  Walker  v.  Harper,  33  Mo. 
592;  Johnson  v.  Douglass,  73  Mo.  168;  Janu- 
ary v.  Stephenson,  2  Mo.  App.  266;  Wolff  v. 
Shinkle,  4  Mo.  App.  197;  Evans  v.  Voght,  S 
Mo.  App.  575;  Barrett  v.  Field,  10  Mo.  App. 
590;  Green  v.  Sternberg,  12  Mo.  App.  578; 
Duke  v.  Compton,  49  Mo.  App.  304;  Mooers  v. 
Martin,  23  Mo.  App.  654,  99  Mo.  94;  Anselm  v. 
Groby,  62  Mo.  App.  421;  Neiner  v.  Altemeyer, 
68  Mo.  App.  243. 

New  Jersey.  —  Mullone  v.  Klein,  55  N.  J.  L. 
479;  Facts  Pub.  Co.  v.  Felton,  52  N.  J.  L.  161; 
Fowler  v.  Roe,  25  N.  J.  L.  549;  Schuyler  v. 
Trefren,  26  N.  J.  L.  213;  Scheifele  v.  Irving, 
53  N.  J.  L.  180. 

New  York.  —  Duranl  Land  Imp.  Co.  v. 
Thomson-Houston  Electric  Co.,  (C.  PI.  Gen. 
T.)  23  Civ.  Pro.  (N.  Y.)  29,  2  Misc.  (N.  Y.)  182; 
Lang  v.  Everling,  (C.  PI.  Gen.  T.)  3  Misc.  (N. 
Y.)  530;  Paine  v.  Trinity  Church,  7  Hun  (N. 
Y.)  89;  People  v.  Keteltas,  12  Hun  (N.  Y.)  67; 
Bostwick  v.  Frankfield,  11  Hun  (N.  Y.)  475 ; 
People  v.  Bennett,  H  Hun  (N.  Y.)  58;  Arm- 
strong v.  Cummings,  20  Hun  (N.  Y.)  313;  John- 
son v.  Oppenheim,  55  N.  Y.  280;  People  v. 
Dudley,  58  N.  Y.  323;  Jackson  v.  Wyckoff,  5 
Wend.  (N.  Y.)  53;  Rogers  v.  Lynds,  14  Wend. 
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(N.  Y.)  172;  Witty  v.  Acton,  (Supm.  Ct.  Spec. 
T.)  9  N.  Y.  Supp.  247;  Burrell  v.  Do  Sim,  (C. 
PI.  Gen.  T.)  10  Misc.  (N.  Y.)  74^:  Hasbrouck 
v.  Stokes,  (C.  PI.  Spec.  T.)  13  N.  Y.  Supp.  333; 
Stover  v.  Chasse,  (C.  PI.  Gen.  T.)  9  Misc.  (NT. 
Y.)  45;  Matter  of  Hosley,  56  Hun  (N.  Y,)  240; 
New  York  v.  Campbell,  18  Barb.  t,N.  Y.)  156; 
People  v.  Coles,  42  Barb.  (N.  Y.)  96;  Gregs?  v. 
Boyd,  69  Hun  (N.  Y.)  588;  Brown  v.  New 
York,  66  N.  Y.  385;  Stralton  v.  Lord,  22  Wend. 
(N.  Y.)  611;  People  v.  Bennett,  14  Han  (N.  Y.) 
58;  Bennett  v.  Nick,  (Supm.  Ct.  App.  T.)  29 
Misc.  (N.  Y.)  632;  People  v.  Svvayze,  (Supm. 
Ct.  Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  432;  Barnum 
v.  Fitzpatrick,  (Civil  Dist.  Ct.)  27  Abb.  N.  Cas. 
(N.  Y.)  334,  (C.  PI.  Gen.  T.)  iS  N.  Y.  Supp. 
951;  Durant  Land  Imp.  Co.  v.  Thomson- 
Houston  Electric  Co.,  (C.  PI.  Gen.  T.)  23  Civ. 
Pro.  (N.  Y.)  29;  Sheldon  v.  Testera,  (Supm. 
Ct.  App.  T.)  21  Misc.  (N.  Y.)  477;  Spiro  v. 
Barkin,  (Supm.Ct.  App.  T.)  30  Misc.  (N.  Y.)87. 

Oregon.  —  Hislop  v.  Moldenhauer,  21  Oregon 
208. 

Pennsylvania.  —  Marsteller  v.  Marsteller,  132 
Pa.  St.  517,  19  Am.  St.  Rep.  604;  Mohan  v. 
Butler,  112  Pa.  St.  590;  Trimbath  v.  Patterson, 
76  Pa.  St.  277;  Smith  v.  Crosland,  106  Pa.  St. 
413;  Clark  v.  Everly,  8  W.  &  S.  (Pa.)  226; 
Mogg  v.  Stone,  4  Del.  Co.  Rep.  (Pa.)  170. 

South  Carolina.  —  Svvygert  v.  Goodwin,  32  S. 
Car.  146. 

South  Dakota.  —  Dakota  Hot  Springs  Co.  v. 
Young,  9  S.  Dak.  577. 

Vermont.  —  Horan  v.  Thomas,  60  Vt.  325. 

Washington.  —  Ralph  v.  Lomer,  3  Wash.  401; 
Gilmore  v.  H.  W.  Baker  Co.,  12  Wash.  468. 

Wisconsin.  —  Conley  v.  McGarey,  78  Wis. 
669;  Conley  v.  Conley,  78  Wis.  669. 

The  right  of  the  landlord  to  oust  a  tenant 
for  nonpayment  of  the  rent  under  the  sum  maty 
proceedings  statute  is  not  affected  by  the  in- 
solvency or  assignment  of  the  tenant.  Rey- 
nolds v.  Fuller,  64  III.  App.  134. 

Water  Rents.  —  In  Cochran  v.  Reich,  (Supm. 
Cl.  App.  T.)  20  Misc.  (N.  Y.)  623,  a  tenant  was 
dispossessed  for  nonpayment  of  water  rents, 
payment  of  which  was  reserved  as  rent. 

Nonpayment  of  Taxes.  —  The  nonpayment  by 
a  lenani  of  taxes  which  he  has  agreed  to  pay 
in  addition  to  the  rent  does  not  authorize 
summary  proceedings  to  dispossess  him  as 
for  nonpayment  of  rent.  People  v.  Swayze, 
(Supm.  Ct.  Gen.  T.)  15  Abb.  Pr.  (N.  YO432. 

1.  Parker  v.  Geary,  57  Ark.  301;  Suchaneck 
v.  Smith.  45  Minn.  26;  Dakota  Hot  Springs 
Co.  v.  Young,  9  S.  Dak.  577. 

2.  See  supra,  this  title.  Forfeiture. 

3.  Peterson  v.  Kreuger,  67  Minn.  449;  Peo- 
ple v.  Kelsey,  (Supm.  Ct.  Gen.  T.)  14  Abb.  Pr. 
(N.  Y.)  373;  Duigan  v.  Hogan,  1  Bosw.  (N. 
Y  )  645-  Durant  Land  Imp.  Co.  v.  East  River 
Electric  Light  Co.,  15  Daly  (N.  Y.)  337.  17  Civ. 
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of  rent  owing  as  the  question  in  such  proceedings  is  not  the  amount  of  rent 
owing,  but  whether  any  rent  is  due,  the  effect  being  the  same  whether  the 
sum  due  is  great  or  small.1  ........  . 

Eviction.  —  A  partial  eviction  by  the  landlord  suspends  the  liability  of  the 
tenant  for  rent,  and  is  a  defense  to  summary  proceedings  by  the  landlord  based 
on  the  nonpayment  of  such  rent.2 

(c)  Effect  of  Counterclaim  by  Tenant.  —  It  has  also  been  held  that  the  right  of  the 
landlord  to  oust  the  tenant  in  summary  proceedings  for  the  nonpayment  of 
rent  is  not  affected  by  the  fact  that  the  landlord  was  indebted  to  the  tenant 
at  the  time  of  the  latter's  default  in  a  greater  sum  than  the  amount  of  the 
rent  due,3  as  the  defendant  cannot  plead  a  counterclaim  in  defense  to  such 
proceedings. 4  .  . 

(d)  Demand  for  Rent.  —  Where  the  statutes  authorize  the  landlord  to  maintain 
summary  proceedings  against  a  tenant  who  fails  to  pay  rent,  no  demand  for 
the  rent  by  the  landlord  is  necessary  if  it  is  not  required  by  the  statute. 
The  statutes,  however,  generally  require  a  demand  by  the  landlord  for  the 
rent  or  notice  to  the  tenant  to  pay  the  rent,  and  provide  for  summary  pro- 
ceedings on  the  failure  of  the  tenant  to  pay  within  a  specified  time  after  such 
demand  or  notice;6  and  the  tenant  may  pay  the  rent  in  arrears  within  such 
time  and  avoid  being  dispossessed.7  This  demand  is  distinct  from  the  common- 
law  demand  required  to  work  a  forfeiture,  and  need  not  be  made  at  the  time 
when  the  rent  falls  due,  or  upon  the  premises.8 

(e)  Notice  to  Quit.  —  Under  some  statutes  a  notice  to  quit  must  be  given  to 
the  tenant  before  summary  proceedings  can  be  maintained  against  him  on  the 
ground  of  nonpayment  of  rent.9  Such  a  notice  is  not  necessary,  however,  if 
not  required  by  the  statute.10 


Port  Townsend 


Pro.  (N.  Y.)  224;  Phillips  v 
Lodge  No.  6,  8  Wash.  529. 

1.  Barnum  v.  Keeler,  33  Conn.  209. 

2.  Witte  v.  Quinn,  38  Mo.  App.  681;  Hamil- 
ton v.  Graybill,  (Supm.  Ct.  App.  T.)  19  Misc. 
(N.  V.)  521. 

3.  Borden  v.  SackeU,  113  Mass.  214. 

4.  Barker  v.  Walbridge,  14  Minn.  469;  Du- 
rant  Land  Imp.  Co.  v.  East  River  Eleciric 
Light  Co.,  15  Daly  (N.  Y.)  337,  17  Civ.  Pro. 
(N.  Y.)  224;  Barnum  v.  Fitzpairick,  (C.  PI, 
Gen.  T.)  19  N.  Y.  Supp.  385- 

Deposit  by  Tenant  in  Hands  of  Landlord.  — 
Rosenquisl  v.  Canary,  (C.  PI.  Gen.  T.)  15 
Misc.  (N.  Y.)  148. 

New  York  Statutory  Provisions  now  expressly 
authorize  a  counterclaim  as  a  defense.  Code 
Civ.  Pro.,  §  2244,  as  amended  by  Laws  1893, 
c.  705,  Constant  v.  Barren,  (C.  PI.  Gen.  T.)  13 
Misc.  (N.  Y.)  249;  Rogers  v.  Earle,  (N.  Y. 
Super.  Cl.  Spec.  T.)  23  Civ.  Pro.  (N.  Y.)  220; 
Wulff  v.  Cilento,  (Supm.  Ct.  App.  T.)  28  Misc. 
(N.  Y.)  551.  ,  VT 

5.  Ingalls  v.  Bissot,  (Ind.  App.  1900)  57  N. 
E.  Rep.  723;  Kimball  v.  Rowland,  6  Gray 
(Mass.)  224;  Borden  v.  Sackett,  113  Mass.  214; 
Gibbens  v.  Thompson,  21  Minn.  398;  Spooner 
v.  French,  22  Minn.  37;  Horan  v.  Thomas,  60 
Vl.  325. 

6.  Demand  Required  by  Statute.  —  Woods  v. 
Soucy,  166  111.  407;  Dockrill  v.  Schenk,  37  111. 
App/44;  Nowell  v.  Wentworth,  58  N.  H.  319; 
Schuyler  v.  Trefren,  26  N.  J.  L.  213;  Facts 
Pub.  Co.  v.  Felton,  52  N.  J.  L.  161;  Mulone  v. 
Klein,  <5  N.  J.  L.  479;  Miles  v.  Orr,  (N.  J. 
1892)  25  Atl.  Rep.  268;  People  v.  Gross,  50 
Barb.  (N.  Y.)  231;  Yonkers,  etc.,  F.  Ins.  Co. 
v.  Bishop,  1  Dalv  (N.  Y.)  449".  Bokee  v.  Ham- 
ersley,  (Supm.  Ct.  Spec.  T.)  16  How.  Pr.  (N. 
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Y.)  461;  Tolman  v.  Heading,  n  N.  Y.  App. 
Div.  264;  Bristed  v.  Harrell,  (Supm.  Ct.  App. 
T.)  20  Misc.  (N.  Y.)  348;  Clark  v.  Everly.  8  W. 
&  S.  (Pa.)  226. 

Sufficiency  of  Demand.  —  Woods  v.  Soucy,  166 
111.  407;  How  land  v.  White,  48  111.  App.  236; 
Scheifele  v.  Irving,  53  N.  J.  L.  180;  Gilmore 
v.  H.  W.  Baker  Co.,  12  Wash.  468;  Ralph  v. 
Lomer,  3  Wash.  401. 

Demand  by  Agent  Held  Sufficient.  —  Neiner  v. 
Altemever,  68  Mo.  App.  243. 

Demand  on  Secretary  and  Treasurer  of  Corpora- 
tion Lessee  Held  Sufficient.  —  Facts  Pub.  Co.  v. 
Felton,  52  N.  J.  L.  161. 

Demand  of  More  Rent  than  Due  Held  Not  to 
Defeat  Proceedings.  —  Durant  Land  Imp.  Co.  v. 
East  River  Electric  Light  Co.,  15  Daly  (N.  Y.) 
337,  17  Civ.  Pro.  (N.  Y.)  224. 

Demand  of  Less  Rent  than  Due  Held  Sufficient 
as  Basis  for  Summary  Proceedings.  —  Sheldon  v. 
Testera,  (Supm.  Ct.  App.  T.)  21  Misc.  (X.  \  .) 
477. 

The  Demand  for  Rent  Must  Be  Personal ;  merely 
mailing  to  the  tenant  a  bill  for  rent  is  insuffi- 
cient. Zinsser  v.  Herrman,  (Supm.  Ct.  App. 
T.)  23  Misc.  (N.  Y.)  645-  „  „  _ 

Demand  on  One  of  Several  Colessees  Held  Suffi- 
cient. —  Geisler  :■.  Acosta,  9  N.  Y.  227. 

7.  Dakota  Hot  Springs  Co.  ;•.  Young,  9  S. 
Dak.  577. 

8.  Howland  v.  White,  48  Hi.  App.  236. 
A  demand  made  on  the  day  when  the  rent 

falls  due  is,  however,  sufficient.  Heinrich  v. 
Mack.  (County  Ct.)  25  Misc.  (N.  Y.)  597- 

9.  Smith  Rowe,  31  Me.  212;  Kimball  v. 
Rowland,  6  Gray  (Mass.)  224;  Judd  v.  Fairs, 
53  Mich.  518. 

10.  Caley  v.  Rogers,  72  Minn.  100;  Horan  v. 
Thomas,  60  Vl.  325. 
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(f)  Waiver  of  Right  to  Institute  Proceedings.  —  The  landlord  may  by  acts  waive  his 
ricrht  to  institute  summary  proceedings  to  oust  a  tenant  for  nonpayment  of 
rent.1  Though  the  giving  of  notes  by  the  tenant  for  rent  is  not  necessarily  a 
payment  of  the  rent  so  as  to  prevent  summary  proceedings  for  nonpayment 
of  the  rent  for  the  period  covered  by  such  notes,3  the  taking  of  the  tenant's 
note  for  rent  in  arrear  and  the  acceptance  of  rent  for  subsequent  months  have 
been  held  to  constitute  a  waiver  of  the  right  to  institute  such  proceedings  for 
the  nonpayment  of  the  rent  covered  by  the  note.3  And  it  seems  that  even 
the  acceptance  of  rent  accruing  for  subsequent  months  is  a  waiver  of  the  right 
to  maintain  such  proceedings  for  nonpayment  of  the  rent  for  a  preceding 
month.4  So  also  it  has  been  said  that  where  the  rent  has  been  for  a  long 
time  due,  and  has  lost  its  distinctive  character  as  rent  and  become  a  general 
indebtedness,  the  landlord  cannot  institute  summary  proceedings  to  recover 
possession  for  its  nonpayment.5 

Contract  Limiting  Statutory  Remedy.  —  The  contract  of  lease  may  itself  limit  the 
rio-ht  of  the  landlord  to  institute  summary  proceedings  to  oust  the  tenant.0 

to  (g)  Redemption  from  Forfeiture.  —  Where  the  statute  provides  that  after  a  failure 
to  pay  rent  for  a  specified  time  the  tenant  shall  be  deemed  guilty  of  an  unlaw- 
ful detainer,  or  that  he  may  be  ousted  by  summary  proceedings,  the  subse- 
quent tender  of  the  rent  with  costs,  etc.,  is  not  a  defense  to  proceedings  to 
oust  the  tenant;7  and  it  has  even  been  held  that  the  acceptance  of  rent  in 
arrears  after  the  landlord's  right  to  oust  the  tenant  for  nonpayment  had 
accrued  was  not  a  waiver  of  his  right  to  oust  the  tenant.8  Many  of  the  stat- 
utes, however,  provide  that  the  tenant  shall  be  entitled  to  be  restored  to  pos- 
session and  to  hold  the  premises  in  accordance  with  the  original  terms  of  the 
lease  upon  paying  to  the  landlord  or  bringing  into  court,  within  a  specified 
time,  the  amount  of  the  rent  in  arrears,  with  interest  and  the  costs  of  the 
dispossession  proceedings.9 

(4)  Insufficient  Property  Subject  to  Distress.  —  Some  statutes  provide  for 
ousting  the  tenant  by  summary  proceedings  where  the  premises  are  vacated 
without  leaving  thereon  property  distrainable  for  the  rent,  or  where  a  certain 
amount  of  rent  is  in  arrear  and  the  premises  are  not  furnished  with  sufficient 
distrainable  property.10 


1.  Distress  for  the  Rent  was  held  to  be  a  waiver 
though  insufficient  to  satisfy  the  rent  in  ar- 
rears. Wilder  v.  Ewbanks,  21  Wend.  (N.  Y.) 
5S7- 

The  Acceptance  of  a  Chattel  Mortgage  to  secure 
accrued  and  accruing  rents  does  not  prevent 
the  insiitution  of  summary  proceedings  for 
nonpayment  of  such  accruing  rents.  People 
v.  McAdam,  (Supm.  Ct.  Spec.  T.)  59  How.  Pr. 
(N.  Y.)  19. 

2.  Evans  : 

3.  Horn  v. 

4.  Neiner 

5.  Wolff  ?■ 

6.  Bixby  z 


.  Voght,  8  Mo.  App.  575. 
Peteler,  16  Mo.  App.  438. 

Aliemeyer,  68  Mo.  App.  243. 
Shinkle,  4  Mo.  App.  197. 
Casino  Co.,  (C.  PI.  Gen.  'J'.) 
346. 


Misc.  (N.  Y., 

7.  Roussel  v.  Kelly,  41  Cal.  360.  See  also 
Kimball  v.  Rowland,  6  Gray  (Mass.)  224. 

8.  Frazier  v.  Caruthers,  44  III.  App.  61. 

9.  Indian  Territory.  —  Wilcoxen?/.  Hybarger, 
(Indian  Ter.  1897)  38  S.  W.  Rep.  669. 

Minnesota.  —  George  v.  Mahoney,  62  Minn. 
370;  Suchaneck  v.  Smith,  45  Minn.  26;  Wa- 
cholz  v.  Griesgraber,  70  Minn.  220. 

Mississippi.  —  Flanneken  v.  Wright,  64  Miss. 
217. 

Missouri. — Johnson   v.   Douglass,   73  Mo. 
168;  Tarlotting  v.  Bokern,  95  Mo.  541. 
New  York.  —  Waters  v.  Crawford,  aThomp. 
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&  C.  (N.  Y.)  602;  Pursell  v.  New  York  L.  Ins., 
etc.,  Co.,  42  N.  Y.  Super.  Ct.  383;  Witty  v. 
Acton,  (Supm.  Ct.  Spec.  T.)  9  N.  Y.  Supp.  247, 
58  Hun  (N.  Y.)  552;  Shultes  v.  Sickles,  70  Hun 
(N.  Y.)  479;  Bien  v.  Bixby,  (Supm.  Ct.  App. 
T.)  18  Misc.  (N.  Y.)  415. 

Virginia. —  Johnston  v.  Hargrove,  Sr  Va. 
118 

Washington.  —  Woodward  v.  Winehill,  14 
Wash.  394;  Ralph  v.  Lomer,  3  Wash.  401. 

The  New  York  statutory  provision  (Code 
Civ.  Pro.,  §  2256)  entitling  a  tenant  dispos- 
sessed for  nonpayment  of  rent  when  his  un- 
expired term  exeeds  five  years  to  be  re-admit- 
ted to  possession  on  pay ment  of  rent  in  arrears, 
etc.,  within  a  year,  does  not  apply  when  the 
tenant  was  dispossessed  for  nonpayment  of 
taxes.  Witty  v.  Acion,  (Supm.  Ct.  Spec.  T.) 
9  N.  Y.  Supp.  247. 

A  Tender  of  Rent  after  the  beginning  of  the 
proceedings  cannot  be  pleaded  in  defense. 
Stover  v.  Chasse,  (C.  PI.  Gen.  T.)  9  Misc.  (N. 
Y.)45- 

10.  Ashcioft.  z.  Bourne,  3  B.  &  Ad.  6S4,  23  E. 
C.  L.  160;  Edwards  v.  Hodges,  15  C.  B.  477. 
80  E.  C.  L.  477;  Creak  v.  Brighton,  1  F.  &  F. 
no;  Exp.  Pilton,  1  B.  &  Aid.  369;  Fowler  v. 
Roe,  25  N.  J.  L.  549;  Schuyler  v.  Trefren,  26 
N.  J.  L.  213;  Jackson  v.  Wyckoff,  5  Wend.  (N. 
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(;)  Breach  of  Agreements  in  Lease.  —  In  a  few  jurisdictions  the  statutes  are 
very  broad,  and  authorize  generally  the  ouster  by  summary  process  of  tenants 
violating  agreements  on  their  part  contained  in  the  lease  other  than  for  the 

?*y(6)%°e  of  Premises  for  Illegal  Purposes.  — •  Some  of  the  statutes  also  author- 
ize the  ouster  by  summary  process  of  tenants  using  the  demised  premises  for 
specified  illegal  or  immoral  purposes.2 

d  Notice  to  Ouit  and  Demand  for  Possession.  —  The  necessity  for 
and  sufficiency  of  the  notice  to  quit  required  to  terminate  a  tenancy  at  will  or 
a  periodical  tenancy  have  been  heretofore  discussed.  Of  course,  in  case  of 
such  tenancies  the  required  notice  to  quit  in  order  to  terminate  the  tenancy 
must  be  o-iven  to  enable  the  landlord  to  recover  the  possession,  either  in  sum- 
mary or  any  other  proceedings.,  on  the  ground  that  the  tenant  is  holding  over 
after  the  expiration  of  his  term.*  Aside  from  this  character  of  notice,  a 
demand  for  possession  or  notice  to  quit,  which  is  distinct  from  the  notice  to 
terminate  such  tenancies,4  is  also  required  in  many  jurisdictions  before  the 
landlord  can  maintain  summary  proceedings  to  oust  the  tenant.  Unless 
required  by  the  statute,  no  particular  time  is  required  after  the  demand  tor 
possession  before  the  summary  proceedings  may  be  begun.*  Most  statutes, 
however,  require  that  a  specified  time  shall  elapse  after  such  demand  before 
the  summary  proceedings  can  be  instituted.7  _ 

Form  of  Demand.  —  The  form  of  the  demand  for  possession  must,  of  course, 
comply  with  the  statutory  requirements,8  and  must  be  in  writing  when  so 
required.0 


Y  )  53-  Rogers  v.  Lynds.  14  Wend.  (N.  Y.)  172; 
dark  v.  Everly,  8  W.  &  S.  (Pa.)  226;  Thomas 
v.  Flamer,  1  Phila.  (Pa.)  518,  12  Leg.  [nt. 
(Pa.)  10. 

1.  Opera  House,  etc.,  Assoc.  v.  Bert,  52  Cal. 
471;  Kelly  v.  Teague,  63  Cal.  68;  Dickenson 
v.  Pelrie,  38  111.  App.  155;  Hall  v.  Smiih,  16 
Minn.  58;  Bauer  r.  Knoble,  51  Minn.  358; 
Witty  v.  Acton,  (Supm.  Ct.  Spec.  T.)  9  N.  Y. 
Supp.  247;  Hadlev  v.  Havens,  24  Vt.  520. 

2.  Prescott  v.  Kyle,  103  Mass.  381;  Shaw  v. 
McCarty,  (C.  PI.  Gen.  T.)  2  Civ.  Pro.  (N.  Y.) 
23;  Goelet  Lawlor,  (Supm.  Ct.  App.  T.)  16 
Misc.  (N.  Y.)  59;  Stearns  v.  Hemmens,  (C.  PI. 
Gen.  T.)  21  Abb.  N.  Cas.  (N.  Y.)  312;  Mc- 
Gatvey  v.  Puckett,  27  Ohio  St.  669;  Justice  v. 
Lowe.  26  Ohio  Sc.  372. 

3.  See  supra,  this  title.  Notice  to  Quit. 

4.  McDevitt  v.  Lambert,  80  Ala.  536;  Smith 
Rowe,  31  Me.  212. 

5.  Notice  to  Quit  or  Demand  for  Possession  — 
United  States.  —  Lytle  v.  Fenn,  3  McLean  (U. 
S.)4ii,  15  Fed.  Cas.  No.  8,651. 

Alabama. — McDevitt  v.  Lambert,  80  Ala.  536. 

California.  —  King  v.  Connolly,  51  Cal.  181; 
Ray  v.  Armstrong,  4  Cal.  208;  Garbrell  v. 
Fitch,  6  Cal.  189;  Silva  v.  Campbell,  84  Cal. 
420;  Smith  v.  Hill,  63  Cal.  51. 

Illinois.  —  Seem?'.  McLees, 24 111.  192;  Prick- 
ett  v.  Ritter,  16  111.  96;  Doran  v.  Gillespie,  54 
111.  366. 

Indian  Territory.  —  Wilcoxen  v.  Hybarger. 
(Indian  Ter.  1897)' 38  S.  W.  Rep.  669;  Durie  v. 
McLish,  (Indian  Ter.  1899)  53  S.  W.  Rep.  437. 

Jowa.  —  llollingsworth  v.  Snyder,  2  Iowa 
435. 

Kansas. —  Douglass  v.  Parker,  32  Kan.  593. 

Maine.—  Smith  v.  Rowe,  31  Me.  212. 

Michioan.  —  Chamberlin  v.  Brown,  2  Dougl. 
(Mich.)  120;  D'Arcy  v.  Martyn,63  Mich.  602. 

Missouri.  —  Johnson  v.  Douglass,  73  Mo. 
168;  Hyde  v.  Goldsby,  25  Mo.  App.  29. 
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Nebraska.  —  Connell  v.  Chambers,  22  Neb. 
302. 

New  Jersey.  —  Moore  v.  Smith,  56  N.  J.  L. 

^Netv  York.  —  Hedden  v.  Nederburg,  (Supm. 
Ct.  App.  T.)  25  Misc.  (N.  Y.)  722;  Park  v. 
Castle!  (Supm.  Ct.  Spec.  T.)  19  How.  Pi ■  (N. 
Y.)29;  Hoske  v.  Gentzlinger,  87  Hun  (N.  Y^3- 
Ohio.  —  Hoveler  v.  Luhrmann,  4  Ohio  Dec. 
149. 

Oregon.  — -  Neppach  V.  Jordan,  15  Oregon  308. 

Pennsylvania.  —  Gault  v.  Neal,  22  Leg.  Int. 
(Pa)  356,6  Phila.  (Pa.)  61;  McCloud  v.  Jag- 
gers,  3  Phila.  (Pa.)  304.  15  Leg.  Int.  (Pa.)  397; 
Rich  v.  Keyser,  54  Pa.  St.  86. 

South  Carolina.  —  Davis  v.  Carew,  1  Rich.  L. 

^  See  also  Hendrick  v.  Cannon,  5  Tex.  248. 
Demand  by  Agent  Held  Sufficient.  —  Brahn  v. 

Jersey  City  Forge  Co.,  38  N.  J.  L.  74. 
"  Demand  Is  Not  Necessary  unless  required  by 
statute.  Kinsley  v.  Ames,  2  Met.  (Mass.)  29; 
Hollis  v.  Pool,  3  Met.  (Mass.)  350;  McFarland 
v  Chase,  7  Gray  (Mass.)  462;  Evans  v.  Reed, 
5  Gray  (Mass.)  308;  Witte  v.  Quinn,  38  Mo. 
App  68i-  Leahy  v.  Lubman,  67  Mo.  App.  191 ; 
Young  v.  Smith,  28  Mo.  65,  75  Am.  Dec.  109; 
Quidort  v.  Bullitt,  60  N.  J.  L.  119;  Hendrick 
v.  Cannon,  5  Tex.  248. 

6.  Shipman  v.  Mitchell,  64  Tex.  174.  See 
also  Wilcoxen  v.  Hybarger.  (Indian  Ter.  1897) 
38  S.  W.  Rep.  669. 

7.  Ray  v.  Armstrong,  4  Gal.  208;  Hoveler 
v.  Luhrmann,  4  Ohio  Dec.  149;  ™s  *  Con" 
ger,  1  Okla.  232. 

8.  Folz  v.  Shalow,  (C.  PL  Gen.  T.)  16  N.  Y. 
Supp.  94^2.  . 

9  Seem  z:  McLees,  24  111.  192;  Dune  ». 
McLish,  (Indian  Ter.  1899)  53  S.  W.  Rep.  437; 
Hitchcock  v.  McKinster,  21  Neb.  148. 

Reading  Copy.  —  A  demand  made  by  reading 
a  notice  to  the  tenant  is  not  a  demand  in  writ- 
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Time  of  Demand  or  Notice.  —  Where  the  proceedings  are  against  the  tenant  as 
holding  over  after  the  expiration  of  his  term,  the  demand  for  possession  or 
notice  to  quit  should  be  made  after  the  expiration  of  the  term,1  though 
in  some  jurisdictions  the  notice  may,  in  case  of  tenancies  for  fixed  terms,  be 
given  before  the  term  expires.^ 

e.  Defenses  —  (i)  In  General.  —  In  summary  proceedings  to  recover  pos- 
session, the  tenant  may  offer  in  defense,  as  a  general  rule,  any  matter  show- 
ing that  his  possession  is  lawful  or  that  the  relation  of  landlord  and  tenant 
does  not  exist  between  himself  and  the  plaintiff.3 

(2)  Estoppel  to  Deny  Landlord' s  Title.  —  The  general  principle  heretofore 
stated  that  a  tenant  is  estopped  to  deny  his  landlord's  title  4  applies  with  full 
force  in  summary  proceedings  by  the  landlord  to  recover  the  possession.5  The 
tenant  may,  however,  deny  the  tide  of  his  landlord  in  such  proceedings  when- 
ever he  could  have  done  so  in  an  action  for  rent  or  in  ejectment.6  Thus  he 
may  show  that  the  landlord  has  granted  his  reversion  to  a  stranger  to  whom 
the  tenant  has  attorned,7  or  that  the  tenant  himself  has  acquired  the  reversion.8 
The  tenant  may  also  show  in  defense  a  determination  of  his  landlord's  title 
prior  to  the  beginning  of  the  summary  proceedings.9 

Attacking  Derivative  Title  of  Assignee.  —  Where  the  proceedings  are  by  an  assignee 
of  the  reversion  the  tenant  may  attack  such  assignee's  derivative  title.10 

(3)  Extension  of  Lease.  —  Where  the  proceedings  are  instituted  on  the 
ground  that  the  tenant  is  holding  over  after  the  expiration  of  his  original  term, 


ing.  It  is  but  an  oral  demand,  and  does  not 
satisfy  the  requirements  of  the  Illinois  statute. 
Seem  v.  McLees,  24  111.  192. 

1.  McDevitt  v.  Lambert,  80  Ala.  536;  King 
v.  Connolly,  51  Cal.  181;  Ray  v.  Armstrong,  4 
Cal.  208;  Prickett  v.  Ritter,  16  111.  96;  Doran 
v.  Gillespie,  54  111.  366;  Smiths.  Rowe,  31  Me. 
212;  Dutton  v.  Colby,  35  Me.  505. 

2.  McLain  v.  Calkins,  77  Iowa  468;  Drain 
V.  Jacks,  77  Iowa  629;  Hawley  r.-.  Robeson,  14 
Neb.  435;  Hazeltine  v.  Colburn,  31  N.  H.  466; 
Morris  Canal,  etc.,  Co.  v.  Mitchell,  31  N.  J.  L. 
100;  Leutzey  v.  Herchelrode,  20  Ohio  St.  334; 
Hoveler  v.  Luhrmann,  4  Ohio  Dec.  149.  Com- 
pare Connell  v.  Chambers,  22  Neb.  302. 

3.  Poffenberger  v.  Blackstone,  57  Ind.  288; 
Gelston  v.  Sigmund,  27  Md.  334;  People  v. 
Howlett,  13  Hun  (N.  Y.)  13S;  Provost  v.  Don- 
ohue,  (Supm.  Ct.  Gen.  T.)  3  N.  Y.  Supp.  299; 
Hahn  v.  Guilford,  87  N.  Car.  172;  Livingood 
v.  Moyer,  2  Woodvv.  (Pa.)  65;  Goldsmith  v. 
Smith,  3  Phila.  (Pa.)  360,  16  Leg.  Int.  (Pa.)  93; 
Fisher  v.  McCauley,  2  Dauphin  Co.  Rep.  (Pa.) 
180. 

Equitable  Defense  Not  Allowed.  —  Norton  v. 
Beckman,  53  Minn.  456.  See  also  Petsch 
7'.  Biggs,  31  Minn.  392.  Compare  Crawford  v. 
Kasiner,  26  Hun  (N.  Y.)  440;  Forsythe  v.  Bul- 
lock, 74  N.  Car.  135;  Hahn  21.  Guilford,  87  N. 
Car.  172. 

In  Orr  v.  McCutdy,  34  Mo.  App.  418,  an 
equitable  agreement  only  entitling  (he  tenant 
to  specific  performance  was  held  inadmis- 
sible. 

Good  Faith  of  Tenant.  —  The  fact  that  the  ten- 
ant is  holding  over  in  good  faith  under  a  claim 
of  right  is  no  defense.  Lehnen  v.  Dickson,  148 
U.  S.  71. 

4.  See  supra,  this  title,  Estoppel  to  Deny  Land- 
lord's Title. 

6.  Estoppel  to  Deny  Landlord's  Title  —  Eng- 
land. —  Rees  v.  Davies,  4  C.  B.  N.  S.  56,  93  E. 
C.  L.  56. 
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California.  —  Felton  v.  Millard,  8 1  Cal.  540; 
Bostwick  v .  Mahoney,  73  Cal.  238. 

District  of  Columbia.  —  Fiske  v,  Bigelow,  2 
MacArthur  (D.  C.)  427. 

Massachusetts.  —  Coburn  v.  Palmer,  8  Cush. 
(Mass.)  124;  Baker  v.  Gavitt,  128  Mass.  93. 

Michigan,  —  Hill  v.  Olin,  82  Mich.  643. 

Mississippi.  —  Newman  v.  Machin,  13  Smed. 
&  M.  (Miss.)  383. 

Missouri.  —  Logan  v.  Woolwine,  56  Mo. 
App.  453- 

New  York.  —  Rowan  v.  Lytle,  11  Wend.  (N. 
Y.)  616;  Buck  v.  Binninger,  3  Barb.  (N.  Y.) 
391;  People  v.  Lockwood,  3  Hun  (N.  Y.) 
304- 

North  Carolina.  —  Heyer  v.  Beatty,  76  N. 
Car.  28. 

Ohio.  —  McGarvey  v.  Puckett,  27  Ohio  St. 
669. 

Pennsylvania.  —  Tennery  v.  Schocb,  1  Phila. 
(Pa.)  428,  10  Leg.  Int.  (Pa.)  42;  Heritage  v. 
Wilfong,  58  Pa.  St.  137;  Newell  v.  Gibbs,  1 
W.  &  S.  (Pa.)  500. 

South  Dakota.  —  Williams  v.  Wait,  2  S.  Dak. 
210,  39  Am.  St.  Rep.  768. 

In  Connecticut  the  tenant,  by  express  statu- 
tory authority,  is  entitled  to  set  up  an  adverse 
title  acquired  by  him  after  the  lease.  Rodgers 
v.  Palmer,  33  Conn.  155. 

6.  People  v.  Howlett,  76  N.  Y.  574;  Koontz 
v.  Hammond,  62  Pa.  St.  177;  Newell  v.  Giubs, 
1  W.  &  S.  (Pa.)  496;  Lowenstein  v.  Keller,  3 
Kulp  (Pa.)  361;  Heritage  v.  Wilfong,  58  Pa. 
St.  137. 

7.  Pentz  v.  Kuester,  41  Mo.  447;  Logan  v. 
Woolwine,  56  Mo.  App.  453;  Hackley  v.  Walsh, 
21  Pittsb.  Leg.  J.  (Pa.)  199. 

8.  Logan  v.  Woolwine,  56  Mo.  App.  453; 
Silvey  v.  Summer,  61  Mo.  253.  Compare  How- 
ard v.  Jones,  (Ala.  1899)  26  So.  Rep.  129; 
Rowan  v.  Lytle,  11  Wend.  (N.  Y.)  616. 

9.  Smith  v.  Crosland,  106  Pa.  St.  413. 

10.  Williams  v.  Simpson,  70  Miss.  113. 
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he  may  show  in  defense  an  extension  or  renewal  of  his  original  lease .»  So 
also  he  may  show  that  he  holds  under  a  third  person  to  whom  the  landlord  had 
granted  a  lease  to  begin  on  the  expiration  of  the  tenant's  lease,'  but  the  land- 
lord  may  show  that  such  subsequent  lease  was  void  for  fraud.- 

4)  Abandonment  of  Possession.  -  While,  of  course,  a  defense  that  the  tenant 
was  not  in  possession  at  the  time  of  the  institution  of  the  proceedings  is  good 
the  fact  that  after  their  institution  the  tenant  abandoned  the  possession  will 
not  prevent  the  recovery  of  a  judgment  by  the  landlord.; 

f  Damages  Recoverable  by  Landlord.  —  The  primary  object  of  sum- 
mary proceedings  is  merely  to  recover  the  possession  of  the  demised  premises 
a  in  the  absence  of  statute  rent  in  arrears  or  damages  for  wrongful 
detention  by  the  tenant  cannot  be  recovered  in  such  proceedings,  but  a  sep- 
tate  action  must  be  brought  therefor.5  A  number  of  the  statutes  however, 
expressly  authorize  the  landlord  to  recover  in  such  proceedings,  m  addition 
^possession,  the  rent  in  arrears  and  damages  for  the  detention  of  the  pos- 
session «  In  Missouri,  in  case  the  proceedings  are  by  an  assignee  of  the  rever- 
sion fo'r  refusal  of  the  tenant  to  attorn  to  him  and  pay  rent,  a  judgment  for 
possession  only  can  be  rendered;7  whereas  if  the  proceedings  are  by  the 
original  lessor,  rent  in  arrears  and  damages  are  also  recoverable.- 

<r  WRONGFUL  DISPOSSESSION  —  Recovery  of  Damages  by  Tenant.  —  in  Georgia 
where  the  writ  of  dispossession  issues  before  trial,  and  the  tenant  is  required 
to  file  a  counter  affidavit  and  bond  to  entitle  him  to  retain  possession,  the  ten- 
ant without  filing  the  affidavit  and  bond  so  as  to  entitle  him  to  retain  posses- 
ion cannot  recover  damages  from  the  landlord  in  case  h,s  dispossession  was 
wrongful  unless  the  warrant  was  sued  out  with  malice  and  without  probable 
cause"9  In  New  York,  in  case  the  final  order  under  which  the  tenant  was  dis- 
possessed on  appeal  is  reversed,  the  tenant  has  his  remedy  by  action  for  the 
recovery  of  damages  which  he  may  have  sustained  by  such  dispossession  In 
Kentucky  it  is  held  that  an  action  will  not  lie  against  a  landlord  for  instituting 
fgainstt  tenant  proceedings  in  unlawful  detainer,  unless  the  landlord  acted 
maliciouslv  and  without  probable  cause.11  . 

If  the  Eviction  Was  under  an  Order  Issued  Without  Jurisdiction,  the  order  IS  no  Protec- 
tion to  either  the  landlord  or  the  officer  executing  it,  and  the  tenant  has  his 
renWv  as  for  any  other  wrongful  eviction. li  . 

XV  ESTOVERS  -  At  common  law  every  tenant  for  years  or  life  is  entitled, 

1  Renewal  of  Lease,  -judd  v.  Arnold,  31      See  also  Sargent  v.  Smith.  12  Gray  (Mass.) 

Hamline  v.  Engle,  14   nd.  App.  685.  iPn  rirk  ^  Cannon  S  Tex  24S;  Hart*.  Prau, 

The  burden  of  proving  an  extension  or  re-  llendnclw  Cannon,  5  *ex.  .4  , 

newal  of  the  lease  is  upon  the  tenant.    Lu.z  *  Wjjhjjo.                   ^  Uuke 

v.  Waunvnght,  193  lJa.  St.  541  ,„  Mo  \pp.  300;  Green  v.  Stern- 

Ess  sfass 

TSSit  "5512^  C*.  (Mass)  3„;      Sn.n.-y  »7<N.  Y.) 

piers  I.  Fisher.  5o   Mich.  hi.     See  ..so     Y J 11*.    See  also  Lees.  o.  Home.  30  Pmso. 

'TZ^rK^TnV.  C.  1 1  %  O.     Un'.,HeKaS„  o.  C00U.  >Ky.  ,*»)  5, 

7,  Wickham  38  Kan.  225;  Harley  v.  McAuliff,      S.  W.  Rep.  929. 

(SV«.  CU  XpP.:  T.)  *  Misc.  (N.  Y.)  W.  ...  p.  457.  ^  ^ 
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unless  restrained  by  express  provision  in  the  lease,  to  take  of  the  timber  or 
trees  upon  the  land  demised  reasonable  estovers,  for  the  repair  of  the  fences, 
buildings,  and  implements  of  husbandry,  and  for  fuel  to  burn  in  his  house.1 
The  right  to  estovers  is  to  be  restricted  to  the  condition  of  the  premises  when 
leased,  and  is  not  apportionable  in  case  the  leasehold  is  divided;  otherwise 
there  would  be  more  houses  to  provide  with  fuel  or  more  timber  required  for 
repairs,  to  the  injury  of  the  reversion.3 

XVI.  Landlord's  Right  of  Entry  upon  Demised  Premises.  —  Aside  from 
the  question  of  the  landlord's  right  to  enter  upon  the  demised  premises  to 
recover  possession  at  the  end  of  the  tenancy  or  in  case  of  a  forfeiture,  which 
has  heretofore  been  discussed,3  questions  have  arisen  in  a  number  of  cases  as 
to  his  right  of  entry  during  the  tenancy.  While  the  landlord  may,  without 
incurring  liability  as  a  trespasser,  enter  upon  the  demised  premises  during  the 
term  to  demand  the  payment  of  the  rent  when  due,4  to  make  a  distress,5  to 
view  waste,6  to  post  a  notice  of  his  nonliability  under  the  mechanics'  lien  law,7 
or  in  the  execution  of  an  order  of  the  municipal  authorities  in  relation  to  the 
sanitary  condition  of  the  premises8  or  other  police  regulations,9  he  has,  aside 
from  his  right  of  entry  for  such  purposes  as  enumerated,  no  more  right  with 


1.  Estovers. —  2  Black.  Com.  122,  144;  Co. 
Litt.  53^;  this  work,  vol.  11,  p.  451.  See  also 
the  following  cases: 

England.  —  Gorges  v.  Sianfield,  Cro.  Eliz. 
593;  De  Salis  v.  ■  ,  2  Molloy  516. 

United  States.  —  Loomis  v.  Wilbur,  5  Mason 
(U.  S.)  13. 

Delaware.  —  Harris  v.  Goslin,  3  Harr.  (Del.] 
340- 

Indiana.  —  Walters  v.  Hutchins,  29  Ind.  136; 
Miller  v.  Shields,  55  Ind.  71. 

Kentucky  — Loudon  v.  Warfield,  5  J.  J. 
Marsh.  (Ky.)  196;  Hinton  v.  Fox,  3  Liu.  (Ky.) 
383. 

Massachusetts,  —  Padelford  v.  Padelford,  7 
Pick.  (Mass.)  152;  Conner  v.  Shepherd,  15 
Mass.  164;  Hubbard  v.  Shaw,  12  Allen  (Mass.) 
120. 

New  York.  —  Harder  v.  Harder,  26  Barb. 
(NT.  Y.)  409;  Gardiner  v.  Derring,  1  Paige  (N. 
Y.)  573;  Clarke  v.  Cummings,  5  Barb.  (N.  Y.) 
339- 

Tennessee.  —  Wilson  v.  Smith,  5  Yerg. 
(Tenn.)  379.^ 

It  is  said  in  Coke  upon  Littleton,  53^,  that  if 
there  is  sufficient  dead  wood  for  fuel,  the  ten- 
ant has  no  right  to  cut  down  growing  trees  for 
such  purpose.  Co.  Litl.  53^.  And  in  felling 
trees  for  repairs  he  must  confine  himself  to 
trees  adapted  to  that  purpose,  and  employ 
ihem  accordingly.  Simmons  v.  Norton,  7 
Bing.  640,  20  E.  C.  L.  270. 

If  he  fells  trees  for  repairs  and  sells  them,  he 
is  guilty  of  waste,  though  he  employs  the 
funds  received  in  purchasing  other  timber  for 
the  purpose,  or  even  repurchases  the  identical 
timber  felled.  Co.  Litt.  53#;  Loudon  v.  War- 
field,  5  J.  J.  Marsh.  (Ky.)  196;  Courtown  v. 
Ward,  1  Sch.  &  Lef.  8.  And  see  the  title 
Waste. 

2.  Van  Rensselaer  v.  Radcliff,  10  Wend.  (N. 
Y.)  649,  25  Am.  Dec.  582;  Corning  v.  Gould, 
16  Wend.  (N.  Y.)  531;  Livingston  v.  Keicham, 
1  Barb.  (N.  Y.)  592;  Leyman  v.  Abeel,  16 
Johns.  (N.  Y.)  30. 

Estovers  for  fuel  cannot  be  claimed  for  a 
sublessee.  Sarles  v.  Sarles,  3  Sandf.  Ch.  (N. 
Y.)  601. 
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3.  See  supra,  this  title,  Forfeiture ;  Remedies 
of  Landlord  for  Recovery  of  Possession. 

4.  Entry  to  Demand  Rent.  —  Proud  v.  Hollis, 
1  B.  &  C.  S,  8  E.  C.  L.  4.  See  also  State  v. 
Forsythe,  89  Mo.  667;  Kamerick  v.  Castleman, 
23  Mo.  App.  481. 

5.  Entry  to  Distrain.  —  Long  v.  Clarke,  (1894) 
1  Q.  B.  119.  See  also  the  title  Distress,  vol. 
9,  p.  650. 

If  a  landlord  is  lawfully  on  his  tenant's 
premises  for  the  purpose  of  making  a  distress, 
he  may  put  up  a  bill  in  the  window  for  the 
purpose  of  letting  them,  without  thereby  mak- 
ing himself  liable  as  a  trespasser.  Skidmore 
v.  Booth,  6  C.  &  P.  777,  25  E.  C.  L.  646. 

6.  Entry  to  View  Waste.  —  Proud  v.  Hollis,  1 
B.  &  C.  8,  8  E.  C.  L.  4.  See  also  Anderson  v. 
Dickie,  (N.  Y.  Super.  Ct.  Gen.  T.)  26  How.  Pr. 
(N.  Y.)  105  (to  prevent  waste);  and  see  the  title 
Waste. 

7.  Entry  to  Post  Notice  of  Nonliability  under 
Mechanic's  Lien  Law.  —  Congdon  v.  Cook,  55 
Minn.  1. 

8.  Entry  to  Execute  Orders  of  Municipal  Au- 
thorities.—  In  Dexter  v.  King,  (Brooklyn  City 
Ct.  Gen.  T.)  8  N.  Y.  Supp.  489,  it  was  held 
that  an  entry  by  a  landlord  to  repair  the 
plumbing,  in  pursuance  of  an  order  of  the 
board  of  health  issued  at  the  instigation  of 
the  tenant,  was  not  a  trespass. 

9.  To  Carry  Out  Police  Regulations.  —  Camp- 
bell v.  Porter,  (Supm.  Ct.  App.  T.)  61  N.  Y. 
Supp.  712;  Meakham  v.  David  Stevenron 
Brewing  Co.,  51  N.  Y.  App.  Div.  463.  See 
also  Anderson  v.  Dickie,  (N.  Y.  Super.  Ct. 
Gen.  T.)  26  How.  Pr.  (N.  Y.)  105.  See  also 
Ackerman  v.  New  York,  etc.,  Bridge,  10  N. 
Y.  App.  Div.  22. 

The  removal  of  the  building  by  the  landlord 
under  notice  from  municipal  authorities  that 
it  is  an  encroachment  upon  a  street  is  not  a 
trespass.  Dunn  v.  Mellon,  147  Pa.  St.  II,  30 
Am.  St.  Rep.  706. 

But  a  lessor  who,  upon  receiving  notice  from 
the  inspector  of  buildings,  lakes  down  the 
building  unnecessarily  when  he  might  have 
made  it  safe  and  secure  is  liable  to  the  lessee. 
Kansas  Invest.  Co.  v.  Carter,  160  Mass.  421. 
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ti  •  ^  fi,      anv  strano-er  and  his  unauthorized  entry  thereon 

regard  to  the  premises  than  a  y  st     g >  a  J        ^  ^      g  ^  ^ 

constitutes  a  trespass       ine  les  ^  alteration  in 

enter  upon  he  prem g«  <  enter  fw        £  ,  purposes  „ 

the  premises  d u  in|  the ^provisions  in  the  lease. »  If  the  original  entry 
f uenVe^a  igtt  Sttel£e  or  other  license  from  the  tenant,  the  lessor 

oe  not  bfexceeding  the  terms  of  his  reserved  right  or  license,  become  a 
does  not,  by  ex«eamg  demand  rent  or  to  make  a  distress, 

trespasser  ^mtto;    but  tf,  after  ent  y  trespasser  Of 

^^^^S^Z  upon  a  third  person  any  right  to  enter  upon 

For  injuries  tossed 

Premiss  -  In  order  to  sustain  an  action  of  trespass  quart  clausum  f regit  the 
S3?  must  have  been  in  either  the  actual  or  constructive  possession  of  the 
f       t         at  the  time  when  the  trespass  was  committed,  and  therefore  a 


1  Landlord  Has  No  General  Right  to  Enter  on 
Leased  Premises  -  England.  —  Proud  v.  Hollis, 
i  B.  &  C.  8,  8  E.  C.  L.  4-  _  ,. 

Georgia.  —  Shores  f.  Brooks,  8i  Ga.  408,  12 
Am.  St.  Rep.  332;  Wadley  v.  Williams,  75 

G/£.  -  Page  v.  De  Puy,  40  III.  506;  West 
Chicago  St.  R.  Co.  v.  Morrison,  etc.,  Co.,  100 

^Indiana.  —  Frout  p.  Hardin,  56  Ind.  165,  26 
Am.  Rep.  18;  Lathrop  v.  Rogers,  1  Ind.  554- 

Kentucky. -McGee  v.  Gibson   2  B.  Mon 
(Ky)  353;  Green  v.  Hammock,  (Ky.  1891)  16 
S.  W.  Rep.  357.  13  Ky.  L.  Rep.  145;  f»«*er 
Leaf  Co.  v.  Caldwell,  15  Ky.  L  Rep.  542. 

Maine,  —  Matden  7'.  Jordan,  65  Me.  9;  Btj- 
ant  v.  Sparrow,  62  Me.  546. 

M«  -  Sully  v.  Schm.tt,  147  N.  Y .248, 

49  Am.  St.  Rep.  659;  Shannon  v.  Burr,  1  Hill. 
(N  Y  )  39;  Keene  v.  La  Farge,  1  Bosw  (N. 
Y.)  671.    See  also  Supp  v.  Reusing,  5  R°bl- 

(NivIrL  Carolina.  -  Barneycastle  v.  Walker, 
Q2  N  Car.  198;  Havward  v.  Rogers,  73  N. 
Car.  320.    See  also  State  v.  Piper,  89  N.  Car. 

S5OAio.  —  Wilber  v.  Paine,  1  Ohio  251 

Tennessee.  -  Brown  v,  Kile,  2  Overt.  (Tenn.) 

233Texas.  —  Williams        Yoe,  22    Tex.  Civ. 

A  Entry  to  Search  for  Stolen  Goods  -  Landlord  a 
Trespasser. -Faulkner   v.    Alderson,  Gilmer 

(Va.)  221.  ,      1    t  1 

The  Removal  of  Boundary  Fences  by  the  land- 
lord renders  him  liable  to  the  tenant  for  dam- 
ages Abrams  v.  Watson,  59  Ala.  524.  See 
also  Stale  v.  Piper,  89  N.  Car.  551. 

Tearing  Down  Division  Wall  -  Landlord  a 
Trespasser.  —  Snow   v.   Pulitzer,    142  N. 

^Injunction  to  Restrain  Landlord  from  Building 
on  Leased  Premises.  -  Raband  v.  Frank,  7  Mo. 

A  Premises  Abandoned  by  Tenant.  -  It  has  been 
held  that  where  the  demised  premises  have 
been  abandoned  by  the  tenant,  the  landlord 
may  enter  thereon  without  becoming  a  tres- 


oasser.  Lennen  v.  Lennen,  87  Ind.  130.  See 
also  State  v.  M'Clay,  t  Harr.  (Del.)  520.  Com- 
pare  Shannon  v.  Burr,  1  Hilt.  (N.  Y.)  39- 

Trespassing  Cattle.  —  A  landlord  is  liable  to 
his  tenant  for  his  cattle  trespassing  on  the 
lands  demised,  when  he  would  be  liable  to  a 
stranger.  Frout  v.  Hardin,  56  Ind.  165,  26 
Am.  Rep.  18.    See  also  the  title  Animals,  vol. 

2'  2  Entry  to  Make  Repairs.  —  Barker  r.  Barker, 
3  C.  &  P.  557,  14  E.  C.  L.  447;  Goebel  v. 
Hough  26  Minn.  252.  And  this  has  been  held 
true  though  he  was  himself  a  lessee  whose 
term  was  subject  to  forfeiture  for  nonrepair. 
Stocker  v.  Planet  Bldg.  Soc,  27  W.  R.  877. 

A  Covenant  by  the  Lessor  to  Repair  implies  a 
license  to  him  from  the  tenant  to  enter  to  re- 
pair    Saner  v.  Bilton,  7  Ch.  D.  815.  . 

3  No  Right  to  Make  Alterations.  —  Kaiser  v. 
New  Orleans,  17  La.  Ann.  17S;  Hawthorne  v. 
Siegel,  88  Cal.  159.  22  Am.  St  Rep  291; 
Brande  v.  Grace,  154  Mass.  210;  Farmakis  v. 
Boyle,  8  Pa.  Dist.  696;  Herbst  v.  Hafner,  7 
Pa.  Super.  Ct.  3^3-  ,.      „  .t  . 

4.  Teagarden  v.  McLaughlin,  86  Ind.  4,0, 

44  Am.  Rep.  332. 

5.  Spades  v.  Murray,  2  Ind.  App.  401. 

6  Attack  v.  Bramwell,  3  B.  &  S.  520,  113 
E.  C.  L.  520;  Brown  v.  Stackhouse,  155  Pa.  St. 
582,  35  Am.  St.  Rep.  908. 

7  Crowell  v.  New  Orleans,  etc.,  R.  Co.,  61 
Miss.  631;  Brown  v.  Powell,  25  Pa.  St.  229. 

8.  Trespass  Quare  Clausum  Fregit  —  England. 
—  Biddlesford  v.  Onslow,  3  Lev.  209. 

Canada.  —  Bleeker  v.  Colman,  3  U.  C.  y.  B. 

17 Arkansas.  —  Gibbons  v.  Dillingham,  10  Ark. 
q,  50  Am.  Dec.  233. 

Cali  fornia.  —  Uttendorffer  v.  Saegers,  50  Cal. 
496;  Stufflebeem  v.  Hickman,  (Cal.  1898)  53 
Pac.  Rep.  438. 

Delaware.  —  Tilghman  v.  Cruson,  4  Harr. 

^tlKnou.'—  Gould  v.  Sternburg,  4  111-  App. 

Iowa.  —  Babley  v.  Yyse,  48  Iowa  48I. 
Kentucky.  —  Walden  v.  Conn,  84  Ky.  312,  4 
Am.  St.  Rep.  204. 
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possession  by  the  tenant,  the  lessor  has,  however,  his  remedy  against  a  stranger 
in  an  action  of  trespass  on  the  case  for  any  injuries  to  the  demised  premises 
which  injuriously  affect  his  reversionary  interest.1  Thus  the  inclosure  of  a 
part  of  the  demised  premises  by  a  fence  by  a  stranger  claiming  title  thereto  is 
an  injury  to  the  freehold  for  which  the  landlord  may  maintain  trespass  on  the 
case;2  and  the  same  action  lies  by  the  landlord  against  a  third  person  for 
the  construction  of  a  drain  which  permanently  injures  the  rental  value  of  the 
premises,3  for  the  cutting  away  of  a  part  of  or  the  destruction  of  a  house  on 
the  demised  premises,4  for  removing  soil  or  gravel  from  them,5  or  for  the 


Massachusetts.  —  Lienow  v.  Ritchie,  8  Pick. 
(Mass.)  235;  Hersey  v.  Chapin,  162  Mass.  176. 

Missouri.  —  Lindenbower  v.  Bentley,  86  Mo. 
515. 

New  Hampshire.  —  Anderson  v.  Nesmith,  7 
N.  H.  167;  Wentworth  v.  Portsmouth,  etc.,  R. 
Co.,  55  N.  H.  544.  See  also  Robertson  v. 
George,  7  N.  H.  306. 

New  York.  —  Campbell  v.  Arnold,  r  Johns. 
(N.  Y.)  sir;  Eno  v.  Del  Vecchio,  4  Duer(N.  Y.) 
53;  Tobey  v.  Webster,  3  Johns.  (N.  Y.)  468. 

Pennsylvania.  —  Greber  v.  Kleckner,  2  Pa. 
St.  289;  Torrence  v.  Irwin,  2  Yeates  (Pa  )2io, 
1  Am.  Dec.  340. 

South  Carolina.  —  Cannon  v.  Hatcher,  1  Hill 
L.  (S.  Car.)  260,  26  Am.  Dec.  177. 

South  Dakota.  —  Arneson  v.  Spawn,  2  S.  Dak. 
269,  39  Am.  St.  Rep.  783. 

Texas.  —  Reynolds  v.  Williams,  I  Tex.  311. 

Vermont.  — Catlin  v.  Hayden,  1  Vt.  375. 

Virqinia.  —  Kretzer  v.  Wysong,  5  Gratt. 
(Va. )  9. 

The  Owner  of  Land  Rented  for  Purposes  of 
Pasturage  may  have  such  a  possession  of  it  in 
reference  to  other  uses  as  to  be  able  to  main- 
tain an  action  against  a  wrongdoer  for  invad- 
ing his  possessory  rights.  Noyes  v.  Stillman, 
24  Conn.  23. 

Tenant  at  Will.  —  In  Massachusetts  it  was 
held  in  an  early  case  that  trespass  quare 
clausum  /regit  lies  at  the  suit  of  I  he  lessor  at 
will  for  an  injury  to  the  demised  premises 
affecting  the  permanent  value  of  the  property, 
as  a  cutting  down  of  trees,  destruction  of 
buildings,  and  like  acts.  Starr  v.  Jackson,  n 
Mass.  519.  -  This  decision  was  rendered  be- 
fore the  enactment  of  the  Massachusetts  stat- 
ute requiring  a  specified  notice  to  terminate  a 
tenancy  at  will,  and  it  seems  that  at  present 
the  lessor  at  will  cannot  maintain  trespass 
quare  clausum  f regit  for  such  an  injury. 
French  v.  Fuller,  23  Pick.  (Mass.)  104.  See 
also  Hersey  v.  Chapin,  162  Mass.  176. 

1.  Case  for  Injury  to  Reversionary  Interest  — 
England. — Vowles  v.  Miller,  3  Taunt.  137; 
Jackson  v.  Pesked,  1  M.  &  S.  234;  Young  v. 
Spencer,  10  B.  &  C.  145,  21  E.  C.  L.  47;  Tucker 
v.  Newman,  11  Ad.  &  El.  40,  39  E.  C.  L.  21; 
Reynolds  z>.  Clarke,  2  Ld.  Raym.  1399;  Smith 
v.  Martin,  2  Saund.  397;  Taylor  v.  Cole,  3  T. 
R.  292;  Dodd  v.  Holme,  1  Ad.  &  El.  493,  28 
E.  C.  L.  128;  Strother  v.  Barr,  2  M.  #  P.  207; 
Vallance  v.  Savage,  7  Bing.  595,  20  E.  C.  L. 
251;  Taylor  v.  Stendall,  9  Jur.  1096. 

United  States.  —  Parrott  v.  Barney,  Deady 
(U.  S.)  405,  18  Fed.  Cas.  No.  10,773a. 

Georgia. — Ashley  v.  Wilson,  61  Ga.  297. 

Illinois.  — Lacliman  v.  Deisch,  71  111.  59. 

Iowa.  —  Babley  v.  Vyse,  48  Iowa  481. 

Maine.  —  Blanchard  v.  Baker,  8  Me.  266. 
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Massachusetts.  —  Lienow  v.  Ritchie,  8  Pick. 
(Mass.)  235;  Starr  v.  Jackson.  11  Mass.  519; 
Breed  v.  Lynn,  126  Mass."  367;  Hastings  v. 
Livermore,  7  Gray  (Mass.)  194;  Baker  v.  San- 
derson, 3  Pick.  (Mass.)  348;  Cushing  v.  Adams, 
18  Pick.  (Mass.)  110;  Ingraham  v.  Dunnell,  5 
Met.  (Mass.)  118. 

Missouri.- — Fitch  v.  Gosser,  54  Mo.  267; 
Ridge  v.  Railroad  Transfer  Co.,  56  Mo.  App. 
133;  Van  Hooziery.  Hannibal,  etc.,  R.  Co.,  70 
Mo.  145;  Parker  v.  Shackelford,  61  Mo.  68. 

New  Hampshire.  —  George  v.  Fisk,  32  N.  H. 
32;  Davis  v.  Jewett,  13  N.  H.  88. 

New  York.  —  Robinson  v.  Wheeler,  25  N.  Y. 
252:  Van  Deusen  v.  Young,  2g  Barb.  (N.  Y.) 
9;  Ray  v.  Ayers,  5  Duer  (N.  Y.)  494;  Ander- 
son v.  Dickie,  (N.  Y.  Super.  Ct.  Gen.  T.)  26 
How.  Pr.  (N.  Y.)  105;  Barrow  v.  Richard,  8 
Paige  (N.  Y.)  351. 

North  Carolina.  —  Ott  v.  Grice,  4  Dev.  L.  (15 
N.  Car.)  477;  Dills  v.  Hampton,  92  N.  Car.  565. 

South  Dakota.  —  Arneson  v.  Spawn,  2  S. 
Dak.  269,  39  Am.  St.  Rep.  783. 

Texas.  —  Missouri,  etc.,  R.  Co.  v.  Fulmore, 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  238;  Gulf, 
etc.,  R.  Co.  v.  Settegast,  79  Tex.  256. 

West  Virginia.  —  Johnson  v.  Chapman,  43 
W.  Va.  639. 

Breaking  Plate-glass  Window.  —  Ridge  v.  Rail- 
road Transfer  Co.,  56  Mo.  App.  133. 

Construction  of  Elevated  Railroad.  —  Winthrop 
v.  Manhattan  R.  Co.,  17  N.  Y.  App.  Div.  509; 
Conkling  v.  Manhattan  R.  Co.,  58  Hun  (N.  Y.) 
6i  1,  12  N.  Y.  Supp.  846;  Kernochan  v.  Man- 
hattan R.  Co.,  161  N.  Y.  339,  affirming  (Supm. 
Ct.  App.  Div.)  45  N.  Y.  Supp.  1143. 

Obstructing  Way  Appurtenant  to  Demised 
Premises.  —  Cushing  v.  Adams,  18  Pick.  (Mass.) 
110.  See  also  Higgins  v.  Farnsworth,  48  Vl. 
512- 

Obstructing  Drainage.  —  The  lessor  may,  dur- 
ing the  tenancy,  recover  damages  to  his  re- 
version from  the  obstruction  of  the  drainage 
of  the  land.  Hastings  v.  Livermore,  7  Gray 
(Mass.)  194. 

The  Use  of  the  Premises  as  a  Smallpox  Hospital 
was  held  to  be  an  injury  10  the  reversion  for 
which  the  lessor  could  recover.  Hersey  v. 
Chapin,  162  Mass.  176. 

2.  Fencing. —  Barbee  v.  Shannon,  (Indian 
Ter.  1897)  40  S.  W.  Rep.  584;  Arneson  v. 
Spawn,  2  S.  Dak.  269,  39  Am.  St.  Rep.  783. 
Compare  Tobias  v.  Colin,  36  N.  Y.  363. 

3.  Drain.  —  Lachinan  v.  Deisch,  71  111.  59; 
Goodell      Lassen,  69  111.  145. 

4.  Injury  to  House. — Curtiss  v.  Hoyt,  19 
Conn.  168;  Lienow  v.  Ritchie,  8  Pick.  (Mass.) 
235;  Oit  v.  Grice,  4  Dev.  L.  (15  N.  Car.)  477. 

5.  Removing  Soil  or  Gravel.  —  Cartersville  v. 
Lyon,  69  Ga,  577. 
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diversion  of  a  natural  stream  running  through  the  premises.1 

Cutting  Timber  or  Removal  of  Fixture,  -  The  cutting  of  timber  trees  upon  demised 
nrem  es  i^in  ury  to  the  freehold  for  which  the  lessor  may  mam  am  trespass 
on  S  cas »  So  also  after  such  trees  are  cut  the  property  in  the  timber  as 
nersonaltv  i  in  the  landlord,  and  he  may  maintain  trespass  de  boms  asportatis 
STK^S^t  a  stranger  for  carrying  them  ™*^*£*^£Z 
maintain  trover  against  third  persons  who  carry  away  fixtures  after  their 

wrongful  severance  ^^^f^x^  seems  to  be  that  the  tearing  down 
of  Su^r^i^^SS^  stranger  is  an  injury  to .the  freeh  old 
for  which  the  landlord  may  maintain  trespass  on  the  case.6  But  there  art 
decisions  to  the. contrary.7  whkh  affect 

Injuries  Solely  to  Possession.  —  As  regards  injuries  uy  p 
solelv  the  possession,  the  landlord  cannot  maintain  any  action.  I  he  right  ot 
action  is  solelv  in  the  tenant  »  Thus  the  landlord  cannot  sue  a  railroad  com- 
pfny  whose Itacks  pass  through  the  demised  premises  for 
its  rieht  of  way  so  as  to  shut  off  the  tenant's  access  to  a  spring  situated  on 
SeVlS-r  for  injuries  to  growing  grass  or  crops  npon  the ,denral 
oremises-  10  but  it  has  been  held  that  a  lessor  who  was  entitled  to  a  share  ot 
Ke  crop  as  rent,  thereby  becoming  a  tenant  in  common  in  their  ownership, 

C°t  For  SLS^SgAway  Tenant,  -  At  an  early  date  the  rule  was 


1.  Diversion  of  Stream.  —  Heilbron  v.  Last 
Chance  Water  Ditch  Co.,  75  Cal.  U7- 

In  Moody  v.  King,  74  Me.  497,  however,  it 
was  held  that  the  lessor  of  a  mill  could  not 
maintain  an  aciion  for  the  diversion  of  water 
during  the  continuance  of  the  lease. 

But  if  the  lessor  of  a  mill  was  obliged  to  re- 
duce the  rent  of  his  tenants,  or  lose  them,  he 
may  maintain  an  action  for  the  diversion. 
Baker  v.  Sanderson,  3  Pick.  (Mass.)  348. 

2  Cutting  Timber.  —  Fitch  v.  Gosser,  54  Mo. 
267-  Gulf,  etc.,  R.  Co.  v.  Settegast,  79  Te£- 
256.'  See  also  Cotterill  v.  Hobby,  4  B.  &  C. 
465,  10  E.  C.  L.  379-  „,  .    •        .  _  r 

3.  Ward  v.  Andrews,  2  Chit.  636,  18  <~. 

L'443Cotterill  v.  Hobby,  4  B.  &  C.  465.  10  E. 
C  L  370/  Bewick  v.  Whitfield,  3  P.  Wms.  267; 
Berry  v.  Heard,  Cro.  Car.  242;  Bleeker  v. 
Colman,  3  U.  C  Q.  B.  172;  Schermerhorn  v. 
Buell,  4  Den.  (N.  Y.)  422. 

6.  Carrying  Off  Fixtures.  —  Petre  v.  Ferrers, 
65  L  T.  N.  S.  568;  Curtiss  v.  Hoyt.  19  Conn 
168;  Anderson  v.  Hapler,  34  111.  436.  85  Am. 
Dec.  323. 

6.  Brown  v.  Bridges,  31  Iowa  138. 
Destruction  of  Fences  by  Fire  Set  by  Railroad 

Company.  -  Gulf,  etc.,  R.  Co.  v.  Smith,  3  Tex. 
Civ.  App.  483. 

Damages  to  Hedges. —  The  landlord  may. 
notwithstanding  the  letting,  recover  damages 
for  the  destruction  of  hedges  on  the  land, 
planted  and  owned  by  him,  and  the  destruc- 
tion of  which  was  injurious  to  the  inheritance. 
Parker  v.  Shackelford,  61  Mo.  68. 

7.  Bleeker  v.  Colman,  3  U.  C.  Q.  B.  172^ 
The  landlord  cannot  sue  for  the  throwing 

down  of  a  fence  erected  by  the  tenant  solely 
for  his  own  convenience.  Little  v.  Pahster,  3 
Me.  6.  _    ,  , 

8  Injuries  to  Possession  of  Tenant  England. 
—  Baxter  v.  Taylor,  4  B.  &  Ad.  72.  24  E.  C.  L. 
26-  Jones  v.  Chappell,  L.  R.  20  Eq.  539- 


California.  —  Uttendorffer  v.  Saegers,  50  Cal. 

^Colorado.—  Hugunin  v.  McCunniff,  2  Colo. 

^Illinois.  —  Gould  v.  Sternburg,  4  HI.  App. 

^Indiana.  -  Woodruff  v.  Adams,  5  Blackf. 
rind  )  -U7,  35  Am.  Dec.  122. 

Kentucky  -  Walden  v.  Conn,  84  Ky.  312.  4 
Am.  St.  Rep.  204;  Robertson  v.  Rodes,  13  B. 

Mon.  (Ky.)  325-  ,„.  M  .„„ 

Maine.  —  Moody  v.  King.  74  Me,  497- 

Massachusetts.  —  Hastings  v.  Ltvermore,  7 
Grav  (Mass.)  194. 

Missouri.  -  Stark  v.  Miller,  3  Mo.  470. 

New  Hampshire.  —  Wentvvorth  v.  Ports- 
mouth, etc.,  R.  Co.,  55  N.  H.  540- 

Ohio  —  Rowland  v.  Rowland,  b  Ohio  42. 

Vermont.  —  Weston  v.  Gravlin,  49  Vt.  507. 

The  lessor  at  will  cannot  maintain  an  action 
against  a  third  person  for  entering  on  the  de- 
mi>ed  premises,  demanding  rent  of  the  lessee, 
and  leasing  the  land  to  him,  as  no  injury  is 
done  (hereby  to  the  reversion.  French  1. 
Fuller,  23  Pick.  (Mass.)  104. 

9.  Kansas  City,  etc.,  R.  Co.  v.  King,  63 

A  10.  Kentucky  Cent.  R.  Co.  v.  Begins,  9  Ky. 
L.  Rep.  649;  Little  v.  Palister,  3  Me.  6;  Balti- 
more,  etc.,  R.  Co.  v  Hacfce^  87  Md.  224; 
Gulf,  etc.,  R.  Co.  v.  Smith,  3  lex.  Civ.  App. 

^Injuries  to  Crops  of  Tenant  Caused  by  Wrongful 
Flooding  of  Land.  — Si.  Louis,  etc.,  R.  <~o.  v. 

T  InfurJ^Sod.  -6Where  a  fire  set  by  a  railroad 
company  injures  the  sod  besides  burning  he 
growing  grass,  the  lessor  may  recover  for  the 
former  inju.y  as  an  injury  to  the  reversion 
Missouri,  etc.,  R.  Co.  r.  Fulmore,  (Tex.  Civ. 
App.  1894)  26  S.  W.  Rep.  238 

11.  Van  Hoozier  v.  Hannibal,  etc.,  R.  Co.,  70 
Mo.  145. 
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laid  down  that  a  landlord  may  maintain  an  action  on  the  case  against  a  third 
person  who  threatens  the  tenant,  whereby  such  tenant  departs  from  the  demised 
premises,  thereby  causing  loss  of  rent  to  the  lessor.1  But  the  mere  wrongful 
ouster  of  a  tenant  by  a  stranger  is  not  of  itself  l&gal  ground  of  recovery  by  the 
landlord;  to  authorize  the  landlord  to  recover  he  must  have  sustained  a  loss 
of  rents,  or  there  must  have  been  an  injury  to  the  freehold.2 

XVIII.  Liability  of  Third  Persons  to  Tenant  —  For  Injuries  to  and  Tres- 
passes upon  Demised  Premises.  — -  Prior  to  an  entry  upon  the  premises  by  the  tenant 
his  interest  is  called  an  interesse  termini,  and  he  cannot  maintain  an  action  of 
trespass  with  regard  to  entries  by  third  persons  upon  the  premises.3  But  after 
he  has  entered  into  possession  he  is,  as  to  third  persons,  to  be  regarded  as  the 
owner,  and  may  maintain,  to  the  same  extent  as  any  other  owner  in  possession, 
trespass  quare  clausum  f regit  for  any  unlawful  interference  with  his  right  of 
possession,4  or  trespass  on  the  case  for  indirect  or  negligent  injuries  to  his 
possessory  right,5  and  may  also  seek  protection  of  his  rights  in  a  court  of 
equity.0    If  the  lessor  expressly  reserves  in  the  lease  the  right  to  demand  and 


1.  Disturbing  and  Driving  Away  Tenants.  — 

Com.  Dig.,  tit.  Action  upon  the  Case  for  Mis- 
feasance, A  6,  citing  i  Rolle  Abr.  108,  1.  2; 
Aldridge  v.  Stuyvesant,  i  Hall  (N.  Y.)  210,  re- 
ferring to  Year  Book  9  Hen.  VII.,  p.  8.  See 
also  Ashley  v.  Wilson,  61  Ga.  297;  Kernan  v. 
Humble,  51  La.  Ann.  389. 

This  principle  was  applied  in  a  New  York 
case  in  which  it  was  held  that  a  third  person 
who  wrongfully  and  maliciously  caused  a 
tenant  for  years  to  abandon  the  premises, 
by  threatening  to  seize  such  tenant's  goods, 
whereby  the  landlord  lost  his  rents,  was  liable 
in  damages  to  the  landlord  in  an  action  on  the 
case.  Aldridge  v.  Stuyvesant,  1  Hall  (N.  Y) 
210. 

The  fact  that  a  person  refuses  to  employ  the 
occupants  of  a  house  does  noi  render  him  in 
any  way  liable  to  the  owner,  though  his  refusal 
was  because  of  ill  will  to  the  owner,  and  to 
prevent  the  rental  of  the  house.  Heywood  v. 
Tillson,  75  Me.  225,  46  Am.  Rep.  373. 

2.  Walden  v.  Conn,  84  Ky.  312,  4  Am.  St. 
Rep.  204.  See  also  Pitman  v.  Davis,  Hempst. 
(U.  S.)  29,  19  Fed.  Cas.  No.  11,184a. 

3.  Eights  of  Tenant  Prior  to  Entry— See  supra, 
this  title,  Different  Kinds  of  Tenancies —  Ten- 
ancy for  Years  —  Interesse  Termini. 

4.  Williams  v.  Herrick,  5  U.  C.  Q.  B.  613; 
Greber  v.  Kleckner,  2  Pa.  St.  289;  Strohlburg 
v.  Jones,  78  Cal.  381. 

Removal  of  Fences  on  Demised  Premises.  — 
Fisher  v.  Grace,  27  U.  C.  O.  B.  158. 

5.  California  Dry  Dock  Co.  v.  Armstrong,  8 
Sawy.  (U.  S.)  523;  Heilbron  v.  Kings  River, 
cic.  Canal  Co.,  76  Cal.  11:  Savannah,  etc.,  R. 
Co.  v.  Lawton,  75  Ga.  192;  J.  B.  Sanborn  Co. 
v.  Marquette  Bldg.  Co.,  86  111.  App.  6S1;  Brey- 
fogle  v.  Wood,  15  Ky.  L.  Rep.  782;  Freeman 
v.  Underwood,  66  Me.  229;  Baltimore,  etc.,  R. 
Co.  v.  Hackett,  87  Md.  224;  Grand  Rapids 
Booming  Co.  v.  Jarvis,  30  Mich.  308;  Crowell 
v.  New  Orleans,  etc.,  R.  Co.,  61  Miss.  631; 
Davis  v.  Jewett,  13  N.  H.  88;  Central  R.  Co. 
v.  Valentine,  29  N.  J.  L.  561;  Ulrich  v.  Mc- 
Cabe,  1  Hilt.  (N.  Y.)  251;  Gourdier  v.  Cor- 
mack,  2  E.  D.  Smith  (N.  Y.)  200;  Hardrop  v. 
Gallagher,  2  E.  D.  Smith  (N.  Y.)  523;  Camp- 
bell v.  Porter,  (Supm.  Ct.  App.  T.)  61  N.  Y. 
Supp.  712;  Philadelphia,  etc.,  R.  Co.  v.  Gelz, 
113  Pa.  St.  214. 
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If  the  injury  is  one  to  the  reversion  also,  the 
tenant  and  the  reversioner  have  separate 
actions  for  their  several  damages.  Davis  v. 
Jewett,  13  N.  H.  88. 

Liability  of  Third  Person  Keeping  Tenant  Out  of 
Possession.  —  Trafford  v.  Hubbard,  15  R.  I.  326. 

A  Lessee  with  Exclusive  Quarry  Eights  may 
sue  a  third  person  for  wrongfully  taking  stone 
from  the  premises.  Baker  v.  Hart,  52  Hun  (N. 
Y.)  363- 

Negligent  Destruction  of  or  Injuries  to  Build- 
ings on  Demised  Premises.  —  McConnel  v.  Kibbe, 
33  111.  175,  85  Am.  Dec.  265;  Fischer-Leaf  Co. 
v.  Caldwell,  15  Ky.  L.  Rep.  542;  Cook  v. 
Champlain  Transp.  Co.,  1  Den.  (N.  Y.)  91;  Le 
Salg  v.  Dougherly,  (Supm.  Ct.  App.  T.)  30 
Misc.  (N.  YO455;  Weston  v.  Gravlin,  49  Vt.  507. 

Fall  of  Building  through  Infringement  of  Right 
to  Lateral  Support.  —  See  the  title  Lateral  and 
Subjacent  Support,  §  II.,  subd.  2.  c.  (2),  note. 

Destruction  of  Building  by  Fire  Negligently  Set 
by  Eailroad  Company.  —  Anthony  v.  New  York, 
etc.,  R.  Co.,  162  Mass.  60. 

Injuries  to  and  Destruction  of  Fences.  —  Foster 
v.  Elliott,  33  Iowa  216. 

Injuries  to  Crops.  —  Indiana,  etc  ,  R.  Co.  v. 
Patchetle,  59  111.  App.  251;  Baltimote,  etc.,  R. 
C  >.  v.  Hackett,  87  Md.  224;  Texas,  etc.,  R.  Co. 
v.  Bayliss,  62  Tex.  570.  In  North  Carolina  the 
tenant  may  recover  for  injuries  to  his  crops 
though  by  statute  the  title  to  the  crops  is  in 
the  landlord.    Bridgers  v.  Dill,  97  N.  Car.  222. 

Injury  to  Growing  Grass. —  Gulf,  etc.,  R.  Co. 
v.  Smith,  3  Tex.  Civ.  App.  483. 

Obstructing  Way  Appurtenant  to  Demised  Prem- 
ises. —  Hamilton  v.  Dennison,  56  Conn.  368. 

Obstruction  of  Watercourse  Running  through 
Land.  —  Ashley  v.  Ashley,  4  Gray  (M ass.)  197. 

Injuries  to  Stock  of  Tenant  through  Railroad 
Company's  Failure  to  Fence  Track.  —  Thomas  v. 
Hannibal,  etc.,  R.  Co.,  82  Mo.  538. 

Nuisance  Causing  Injury  to  Tenant.  ■ —  Lockelt 
v.  Ft.  Worth,  etc.,  R.  Co.,  78  Tex.  211;  Bent- 
ley  v.  Atlanta,  92  Ga.  623;  Central  R.  Co.  v. 
English,  73  Ga.  366;  Slate  v.  King,  46  La. 
Ann.  78. 

6.  Philadelphia,  etc.,  Coal,  etc.,  Co.  v.  New 
York,  21  Fed.  Rep.  9"". 

Injunction  Against  Diversion  of  Natural  Stream 
Running  through  Demised  Premises.  —  Crook  v. 
Hewitt,  4  Wash.  749. 
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T  ANDLORD  AND  TENANT- LANGUAGE.  Definitions. 

Criminal  Prosecutions.  L/ll\ DLUI^ls  jilv±j 

t     ■  ■         ^  tKp  rlpmised  nremises  from  certain  causes,  such 
ESSSH^X^^S^  to  recover  damages  to  his  term 

from  the  specified  causes.1  ToT1,,lnr(,q  _  As  a  general  rule  the 

XIX.  Criminal  r*osECUTieNS  -  f^^'^  ^/connection  with 
landlord  incurs  no  criminal    ab     V  or  acts       1  •         jurisdictions  expressly 

due  to  him.  4  Removal  of  Crops  Subject  to  Landlord's  Lien.  —  In 

Against  Tenants  and  Third  reisons       ntuuuv»  *        '  „„..       nnt  criminally 

'"ttoient  a  EHfTSw  person  who  rlmoves  such  property  from  the 
demised  premises  ^  or  person  employed  by 

hinn^bTeTtoTn^ctmenHoVc^ting  timber  on  the  demised  premises  wth- 
out  the  landlord's  consent.7 

T  ACT     Nee  also  the  title  HIGHWAYS,  vol.  1 5,  p.  343,  and  references  there 
givSf^A^^a^wwayor  passage  as  distinguished  from  a  public 

^LAN&  Vee  also  ENGLISH,  vol.  n ,  p  37.  and  see  the  title  ENGLISH 
Language,  7  Encyc.  of  Pl.  and  Pr.  720.)-  See  note  9 


l  Burbridge  v.  New  Albany,  etc.,  R.  Co.,  9 
Ind  U6,  which  was  a  case  of  damages  from 
the  construction  of  a  railroad  over  the  demised 

Pr2n  Criminal  Liability  of  Landlord.  —  Shields  v 
Savannah,  20  Ga.  57;  Com.  1.  Went  worth,  146 
Mass.  36;  New  York  v.  Corl.es,  2  Sandf.  (N. 
Y.)  301;  Com.  9.  Switzer  134  Pa-_St-  3°3' 
Charleston  *.  Blake,  12  Rich  L.  (S  Car.) ,66 

3.  Charleston  v.  Blake,  12  Rich.  L.  (S.  Car.) 
66  See  al'o  such  titles  as  Disorderly  Houses, 
voi  q  P  527-  Gaming  Houses,  vol.  14,  P-  720: 
Intoxicating  Liquors,  vol.  17,  P-  394 

4.  Code  N.  Car.  (1883),  §  1759!   State  »■ 
Ewing,  108  N.  Car.  755- 

5  Criminal  Prosecutions  Against  Tenants.  - 
Grace  v.  State,  40  Ark.  97;  Padgett  v.  State, 
81  Ga.  466.  .,       f  . 

Larceny.  —  A  tenant  is  not  guilty  of  larceny 
in  removing  cotton  raised  by  him  on  the  de- 
mised premises.  Scales  v.  State,  85  Ga.  540. 
See  also  Bell  v.  State,  7  Tex.  App.  25.  And  see 
the  title  Larceny,  post. 

6.  Monev  v.  State,  89  Ala.  no;  Morrison  v. 
State   in  Ga.  642;  Edwards  v.  State,  (Miss 
1801)8  So.  Rep.  464;  Love  v.  State,  (Miss  1S91) 
8  So  Rep.  465;  State  v.  Crowder.  97  N.  Car. 
&xi'  State  v.  Turner,  106  N.  Car.  691;  Varner 
if  Spencer.  72  N.  Car.  38t:  State  v.  Williams, 
106  N.  Car.  646;  State  v.  Foushee,  117  N.  Car. 
766-  State  v.  Reeder.  36  S.  Car.  497. 
7'  State  v.  Jackson,  2  Harr.  (Del.)  542. 
8.  Wiggins  v.  Tallmadge,  11  Barb.  (N.  Y.) 

^Public  and  Private.  —  Where  the  proceedings 
for  laving  out  a  new  highway  described  it  as 
laid  out  from  the  easterly  side  of  Lone  lane. 
so  called,  to  the  westerly  side  of  Malbone  s 


lane,  it  was  held  that  the  description  of  the 
terminus  in  Long  lane  was  sufficiently 'defi- 
nite The  court  said:."  The  term  lane  is  not 
a  legal  term.  It  signifies  simply  a  narrow 
wav  which  may  be  either  public  or  private 
and  is  oftener  perhaps  private  than  public 
It  equally  answers  the  descrip.ion  here  whether 
it  be  a  public  or  a  private  way."    Hunter  v. 

NTsPt0au.tc  fmposuTg  a  penalty  on  any  person 
smoking  in  "  any  street,  lane,  or  passageway 
in  Boston,  applies  .0  all  open  ways  used  as 
'such,  although  they  may  not  be  legally  es  ab- 
lished  as  public  ways.  Com.  v.  Thompson. 
12  Met  (Mass.)  231. 

A  lane  is  not  necessarily  a  public  highway. 
Indianapolis,  etc.,  R.  Co.  v.  McClure,  26  Ind. 

3/0n  the  other  hand,  the  word  lanes  in  a  stat- 
ute empowering  a  gaslight  company  to  open 
streets  and  lane,  has  been  held  not  to  Signif 
the  land  of  individuals  over  wnich  there  is 
only  a  private  right  of  way,  but.  construed 
with  reference  to  the  maxim  '™"^/f"£ 
to  mean  only  such  ways  as  the 
acquired  a  right  to  use.  Com.  v.  Lowell  Gas 
1  itrhi  Co    T2  Allen  (Mass.)  77-     .  .  _  . 

9  Language  -  Grimaces  -  Writing.  -  Gn- 
m!ceLs  oXclal  expressions  of  contempt  do  not 
constitute   "opprobrious  words  or  abu  » 

7a  SSJ"  mav"  or  may  not.  as  shall be  deter- 
'rnined  by  the  jury,  amount  to  'J"*"™* 

I  Maddox,  29  Ga.  2854  See  also  Stevenson  v. 
State,  90  Ga.  456.  Volume  XVIII. 
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LAPSE  -  LARCENOUS  INTENT. 


Definitions. 


LAPSE.  (See  also  the  title  LEGACIES  AND  DEVISES,  post.)  —  Where  the 
person  to  whom  a  legacy  is  bequeathed  dies  before  the  testator,  the  legacy  is 
said  to  be  lapsed,  that  is,  lost  or  fallen,  and  sinks  into  the  residuum  of  the  tes- 
tator's personal  estate.1  A  devise  is  said  to  be  lapsed  where  the  devisee  dies 
in  the  intermediate  period  between  the  making  of  the  will  and  the  death  of 
the  testator.2  Legislation  in  some  states  has  prevented  total  lapses  in  certain 
cases. 

In  Ecclesiastical  Law  a  benefice  is  said  to  lapse  when  the  patron  does  not  exer- 
cise the  right  of  presentation  within  six  calendar  months  after  the  avoidance 
of  the  benefice.  In  such  case  there  is  a  devolution  of  the  rights  of  patronage 
from  a  neglectful  patron  to  the  bishop  as  ordinary,  to  the  metropolitan  as 
superior,  and  to  the  sovereign  as  patron  paramount  of  all  the  benefices  in  the 
rcctliTi  *^ 

In  Criminal  Proceedings,  "lapse"  is  used,  in  England,  in  the  same  sense  as 
"abate"  in  ordinary  procedure,  i.  c,  to  signify  that  the  proceedings  came  to 
an  end  by  the  death  of  one  of  the  parties,  or  some  other  event.4 

LAPSED  DEVISE.  —  See  the  title  Legacies  and  Devises, /wr/. 

LAPSED  LEGACY. —  See  the  title  Legacies  and  Devises, /wA 

LARCENOUS  INTENT.  —  See  the  title  LARCENY,  post . 

1  Lapse   Burr  L.  Diet.  must  not  "  be  taken  in  its  technical  sense  as 

2  Lord'  Ellenborough,  C.  J.,  in  Doe  v.  indicating  the  falling  back  of  the  legacy  or  de- 
Sheffield  13  East  526.  vise,  or  its  subject,  into  the  testator's  estate," 

The  word  lapse  will  not  be  taken  in  its  tech-  but  it  applies  to  all  cases  where  such  legacy  or 

nical  sense  of  "  non-vest,"  where  that  will  devise  would  have  fallen  back  or  gone  to 

defeat  the  testator's  intention.    Van  Pretres  others  under  the  will,  whether  the  devisee  be 

v  Cole  73  Mo  39.  specially  named  or  be  one  of  a  class  of  de- 

'  In  a  statute  providing  that  "  hereafter  lega-  visees  dying  before  the  testator.    Yeates  w. 

cies  and  devises  to  children  and  grandchildren  Gill,  9  B.  Mon.  (Ky.)  206.    And  see  the  refer- 

shall  not  lapse  by  the  death  of  the  legatee  or  ence  to  this  case  in  Chenault  v.  Chenault,  (Ky. 

devisee  before  the  testator,  provided  such  leg-  1888)  g  S.  W.  Rep.  775. 

atee  or  devisee  shall  have  children  living  at  3.  Whart.  L.  Lex. 

the  death  of  the  testator,"  etc.,  the  word  lapse  4.  Rap.  &  Lawr.  L.  Diet. 
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(1)  Value  of  Subject,  463. 
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(a)  In  General,  464. 

(b)  Things  Designated  by  Statute,  464. 

(3)  Situs  of  Subject,  465. 

(4)  Degrees  of  Grand  Larceny,  465. 
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d.  Distinction  Abolished  by  Statute,  466. 

e.  Proof  of  Value,  466. 

3.  Acts  Made  Larceny  by  Statute,  467. 

III.  Elements  of  Larceny,  468. 

1.  The  Taking,  468. 

a.  Character  of  Act  in  General,  468. 

(1)  "  Taking  "  Defined  and  Explained,  468. 

(2)  Wrongful  Nature  of  Act —  Trespass,  469. 

(3)  Taking  Secretly,  469. 

(4)  Taking  by  Fraud,  469. 

(5)  Taking  by  Force  or  Putting  in  Fear,  471. 

(6)  Taking  with  Consent  of  Owner,  471. 

(7)  Taking  with  Consent  of  Owner's  Wife,  472. 

b.  Goods  in  Possession  of  Owner,  473. 

c.  Goods  in  Possession  of  Taker,  473. 

(1)  Rule  Stated,  473. 

(2)  Possession  Distinguished  from  Mere  Custody,  473. 

(<z)  Statement  of  Principle,  473. 

(b)  Effect  of  Delivery  as  Giving  Possession  or  Mere 
Custody,  474. 
aa.  Master  and  Servant,  474. 
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476. 
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{a)  Resort  to  Presumptive  Evidence  Generally  Necessary, 
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(/')  Possession  of  Stolen  Goods  as  Evidence  of  Guilt,  483. 
aa.  Rule  Slated,  483. 

I'b.  Particular  Applications  of  Rule,  487. 

{aa)  Possession  of  Stolen  Money,  487. 
{bb)  Possession  of  Part  of  Stolen  Goods, 
487. 

cc.  Nature  and  Requisites  of  Possession,  487. 
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487. 

{bb)  Recent  Possession,  488. 
{cc)  Exclusive  Personal  Possession,  489. 
{dd)  Claim  of  Ownership,  490. 
dd.  Rebutting  Presumption  Arising  from  Recent 
Possession,  490. 
{aa)  In  General,  490. 

{bb)  Explaining  or  Accounting  for  Posses- 
sion, 490. 
aaa.  Rule  Stated,  490. 
bbb.  Requisites  of  Explanation,  491. 
ccc.  31  ode  of  ProoJ ",  492. 
ee.  Possession  of  Stolen  Goods  Other  than  Those 
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2.  Carrying  Away,  496. 
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b.  What  Constitutes  Carrying  Away,  496. 

(1)  Actual  Change  of  Position,  496. 

(2)  Possession  of  Taker,  498. 

(3)  Severance  of  Thing  Attached  to  Person,  etc.,  498. 

3.  Goods  of  Another,  498. 

a.  In  General,  498. 

b.  Taking  by  General  Owner  from  Person  Having  Special  Property, 

499- 

4.  Intent  in  Larceny,  500. 

a.  In  General,  500. 

b.  Nature  of  Intent,  502. 

(1)  Deprivation  of  Rightful  Owner,  502. 

{a)  Deprivation  Essential  Element,  502. 
{b)  Extent  of  Deprivation,  502. 
{c)  What  Constitutes  Deprivation,  503. 
aa.  In  General,  503. 
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1.  General  Principles,  513. 

2.  Classification  of  Subjects,  514. 

a.  Personal  Property  in  General,  514. 

Animals,  514. 
<r.  Documents  and  Records,  515. 

(1)  i?«/<?     Common  Law,  515. 

(2)  *y  Statute,  515. 
7%«^  Relating  to  Real  Estate,  518. 

(1)  i?z<;/<?  <^  Common  Law,  518. 

(2)  i?/^  £y  Statute,  519. 

VT    T  AU.OENY  BY  FINDER  OF  LOST  GOODS,  52O. 

VI.  LARCENY  BY  ^  ^  ^  ^  £  52Q. 

2"   ftffctf  Constitutes  Larceny  by  Finder,  520. 

1  TfcbVtf-  Be  of  Goods  Actually  Lost,  520. 

(1)  '  Rule  Staled,  520. 

(2)  When  Goods  Are  Lost,  520 
b.  Appropriation,  521. 

r  Knowledge  as  to  Owner,  521. 
d.  Lntcnt  at  Time  of  Taking,  523. 
3.  Effect  of  Restitution,  523. 
vtt  Taking  Goods  under  Claim  of  Right,  523- 
VUL  BrSo.no  stoles  goods  pro*  Another  Country      State,  525, 

1.  Doctrine  in  England,  525. 

2.  Doctrine  in  Canada,  525. 

3.  Doctrine  in  United  States,  525. 

a.  jSy  Statute,  525. 

/«  Absence  of  Statute,  526. 

IX  attempts  to  Commit  Larceny,  527. 

x.  Attempt  as  Substantive  Offense  527.  ^ 
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2.   What  Constitutes  an  Attempt,  527. 

a.  In  General,  527. 

b.  Consummation  Impossible  for  Want  of  Subject,  528. 
X.  Doctrine  as  to  Accessories  and  Accomplices,  528. 

1.  Grades  of  Opfensc  Which  Admit  of  Accessories,  528. 

a.  Grand  Larceny,  528. 

b.  Petit  Larceny,  528. 

2.  What  Acts  Constitute  One  an  Accessory,  528. 

3.  Testimony  of  Accomplices,  529. 

XI.  Doctrine  of  Former  Jeopardy,  529. 

1.  Doctrine  Stated,  529. 

2.  Test  of  Identity  of  Offenses,  529. 

3.  Specific  Applications  of  Doctrine  and  Test  to  Prosecutions  for  Larceny 

and  Other  Offenses,  529. 

a.  Larceny  and  Obtaining  Goods  by  False  Pretenses,  529. 

b.  Larceny  and  Embezzlement,  530. 

c.  Larceny  and  Conspiracy,  530. 

d.  Larceny  and  Receiving  Stolen  Goods,  530. 
c.  Grand  and  Petit  Larceny,  530. 

f.  Larceny  and  Robbery,  530. 

g.  Larceny  and  Burglary,  530. 

Larceny  of  Several  Articles  at  Same  Time,  531. 

(1)  Where  Articles  Belong  to  One  Person,  531. 

(2)  Where  Articles  Belong  to  Different  Persons,  531. 

i.  Property  Stolen  in  One  County  and  Taken  into  Another,  532. 

XII.  Recovery  and  Restitution  of  Stolen  Goods,  532. 

1.  Rights  and  Remedies  of  Owner,  532. 

a.  Restitution  in  Criminal  Proceedings,  532. 

b.  Retaking  by  Owner,  533. 

c.  Recovery  in  Civil  Action,  533. 

2.  Voluntary  Restitution  by  Thief,  534. 

XIII.  Punishment,  534. 

1.  Grand  Larceny,  534. 

2.  Petit  Larceny,  535. 

XIV.  Statute  of  Limitations,  536. 

CROSS-  REFERENCES. 

For  matters  of  Procedure,  see  the  title  LARCENY,  12  Encyclopaedia  of  Plead- 
ing and  Practice,  p.  946. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  ACCESSORY,  vol.  1,  p.  257;  ANIMALS, 
vol.  2,  p.  341;  ATTEMPTS  TO  COMMLT  CRIME,  vol.  3,  p.  250; 
BRANDS  AND  MARKS,  vol.  4,  P-  874;  BURGLARY,  vol.  5,  p.  44; 
CRLMLNAL  LAW,  vol.  8,  p.  274;  DEAD  BODY,  vol.  8,  p.  834;  EMBEZ- 
ZLEMENT, vol.  10,  p.  976;  EXTORTION,  vol.  12,  p.  576;  FALSE  PER- 
SONA TLON,  vol.  12,  p.  786 ;  FALSE  PRETENSES  AND  CHE  A  TS,  vol. 
12,  p.  792;  IOST  PROPERTY;  PIRACY;  POSTAL  LAWS;  RECELV- 
LNG  STOLEN  PROPERTY;  ROBBERY;  STATUTORY  CRIMES. 

I.  Definition.  —  At  Common  Law  larceny  is  usually  defined  as  the  wrongful 
or  fraudulent  taking  and  carrying  away,  by  any  person,  of  the  personal  goods 
of  another,  from  any  place,  without  any  color  of  right,  with  a  felonious  intent 
to  convert  them  to  the  taker's  own  use,  and  make  them  his  own  property, 
without  the  consent  and  against  the  will  of  the  owner.1     But  some  authorities 

1.  Larceny  Defined  —  England. — Reg.  v.  Mid-  Hawaii. —  Republic  v.  Ah  Cheon,  10  Hawaii 
dleton,  L.  R.  2  C.  C.  38;  Reg.  v.  Holloway,  2  472. 

C.  &  K.  942,  61  E.  C.  L.  942,  13  Jur.  86,  3  Cox         Illinois.  — Johnson  v.  People,  113  111.  99. 
C.  C.  241,  1  Den.  C.  C.  370,  T.  &  M.  40,  3  N.         Indiana.  —  Robinson   v.    State,    113  Ind. 
Sess.  Cass.  410,  18  L.  J.  M.  C.  60.  510. 
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modify  this  definition  by  omitting  the  element  of  an  intent  to  convert  or 
appropriate  the  goods  taken  to  the  use  or  benefit  of  the  taker,  it  being  consid- 
ered by  such  authorities  that  the  "  felonious  intent  consists  of  an  intent 
permanently  to  deprive  the  owner  of  his  goods  without  his  consent 

Statutory  Definitions.  -  In  many  jurisdictions  the  statutes  define  larceny  in 
substantial  accordance  with  the  common-law  definition,2  except  that  many 
things  have  been  made  the  subjects  of  larceny  that  were  not  such  at  common 
law;3  and  in  Texas  the  words  "carrying  away  "  have  been  omitted  from  the 
statutory  definition.4  .  . 

II  Different  Kinds  of  Larceny  —  1.  With  Respect  to  Act  ot  Taking  — 
a  Enumeration  of  Classes.  —  Larceny  is  divided,  with  respect  to  the 
mode  or  manner  of  its  commission,  into  two  classes,  (i)  simple  larceny  and  (2) 
compound  larceny.5  .  , 

b  Simple  Larceny. —If  the  act  constituting  a  larceny  is  committed 
without  any  aggravating  circumstances,  such  as  personal  violence,  etc.,  it  is 
called  simple  larceny.6  . 

c  Compound  Larceny  —  (1)  Definition.  —  Compound  larceny  is  such  as 
has  all  the  properties  of  simple  larceny,  but  is  accompanied  by  some  circum- 
stance of  aggravation.7 

(2)  Instances  of  Compound  Larceny  —  (a)  Larceny  from  the  Person.  —  Robbery, 
which  is  larceny  from  the  person  or  in  presence  of  the  owner  of  the  goods 
taken,  committed  by  force  or  violence,  or  by  putting  in  fear,  is  the  most 
familiar  as  well  as  the  most  complete  instance  of  compound  larceny  at  com- 
mon law.  The  aggravating  circumstance  which  brings  it  within  the  definition 
is  the  force  or  intimidation.8 

Larceny  from  the  Person  Other  than  Robbery.  —  At  common  law  the  larceny  ot  goods 
from  one's  person,  without  the  attendant  circumstances  which  would  consti- 
tute the  crime  of  robbery,  was  simple  larceny,  and  therefore  a  clergyable 
offense.  But  by  an  early  statute  in  England  the  offense  of  stealing  from  one  s 
person,  "  privily  without  his  knowledge,"  as  by  picking  his  pocket  and  the 

Kentucky.  -  Alexander  v.  Com.,  (Ky.  1892)  Texas.  -  Foster  v.  State   21  Tex.  App.  8o; 

20  S  VV  Rep.  254,  14  Ky.  L.  Rep.  290.  Riojas  v.  State,  8  Tex.  App.  49- 

Louisiana f.- State v.  Davis,  22  La"  Ann.  78.  See  also  the  various  codes  and  statutes  in 

Mic higatt.  —  People  v.  Harris,  77  Mich.  568;  the  United  States. 

People  I  Parsons,  105  Mich.  177.  Theft  is  the  statutory  designation  of  the  of- 

Missouri  -  Witt  v.  State,  9  Mo.  671;  State  fense  in  Texas.    Carr  v.  State  9  Tex.  App.  463. 

«  I  amber    21  Mo  App  30  3-  See  in/ra'  this  title'  Subjects  of  Larceny. 

£K-  Star/'  South.  28  N.  J.  L.  28.  4.  See  infra  this  title.  Elements  of  Larceny 

75  Am  Dec.  250.  —Carrying   Away  —  Necessity   as  Constituent 

Tennessee'—  Fields?'.  State,  6  Cold  w.  (Tenn.)  Element  of  Larceny 

jennessee.     ncma            ,  5,  Division  into  Simple  and  Compound  Larceny. 

^Meaning  of  Terms  "Fraudulent  Taking"  and  -4  Black.  Com.  229. 

"Felonious   Intent."  -  The  "fraudulent   tak-  6  Sxmple    Larceny  -4    Bla t    ^.  «. 

ing,"  as  an  element  of  larceny,  is  explained  to  Pitcher  v.  People,  16  Mich.  143,  Mead  v.  State, 

be  a  taking  without  any  color  of  right;  and  the  25  Neb.  4+4-                               ,  Riafv  r„m 

felonious  intent  "  is  an  intent  to  deprive  the  7.  Compound  Larceny  Defined.  -  4  Black.  Com. 

owner  permanently  of  his  property.    Reg.  v.  239;  State  v.  Elsham  70  Iowa  531. 

Koivav  2  C   &  K    912,  61  E.  C.  L.  942,  1  In  West  Virginia  the   distinction  between 

Dei  C   C  370',  T.  &  M  40,  3  N.  Sess.  Cas.  simple  lareeny  and  larceny  from  the  person 

410  18  L    I    M.  C.  60,  13  Jur.  86,  3  Cox  C.  except  where  it  is  accompanied .with  such .force 

C   24?    See  also  infra,  this  title,  Elements  of  and  fear  as  will  raise  the  crime  *9 jobbery, 

*  does  not  exist.    State  v.  Chambers,  22  VV.  \  a. 

$             S£K  °f  """"  ~  APPr0prmt,m  ttlTStffr  W.  R pp.  365^*9  Ky  C 

10  2^  Statutory  Definitions  of  Larceny  -  Dakota.  Rep.  420   Com   ,,  Humphries,  7  Mass  |4*: 

-Territory  v.  Anderson,  6  Dak.  300.  State  *v  Keeland.  90  Mo.  337.  Hammond  v. 

Georgia  -  Hugo  .State,  xjo  Ga  .768.  *%^j£Z$£  'the  element  of  force 

Sr-KeVy  EsSfe'g  or  intimidation  a/ded     Pjog*  Clary.  7* 

Jfewirt.  -  State  ».  Sattley,  131  Mo.  464.  Cal.  59-    See  also  the  title  Row^ 
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like,  was  debarred  of  the  benefit  of  clergy.'  In  order  to  bring  a  case  within 
the  statute  it  was  necessary  that  it  should  be  one  which  stood  in  need  of  the 
benefit  of  clergy,  that  is,  the  goods  stolen  should  be  above  the  value  of  \2d., 2 
and  that  the  taking  should  have  been  done  secretly  and  without  the  knowl- 
edge of  the  party  stolen  from.3  The  present  English  statute,  however,  omits 
the  word  "  privily  "  and  includes  all  larcenies  from  the  person.4  In  the 
United  States  the  statutes  against  larceny  from  the  person,  like  the  present 
English  statute  (24  and  25  Vict.,  c.  96),  generally  include  any  taking  from  the 
person  other  than  robbery,5  though  in  some  states  the  language  of  the  early 
English  statute  (8  Eliz.,  c.  4)  is  retained.0 

(b)  Larceny  from  House  or  Other  Building,  etc.  —  aa.  Burglary.  —  Burglary  is  a  com- 
pound of  larceny  at  common  law,  where  the  breaking  and  entering  was  with 
intent  to  commit  larceny.7 

bb.  Cases  Other  than  Burglary  — -  (aa)  English  Statutes.  —  At  common  law  larceny 
from  a  dwelling  house  or  other  building  was  simple  larceny,  unless  it  was  com- 
mitted under  such  circumstances  as  to  constitute  burglary  or  robbery,8  but  the 
additional  atrocity  of  invading  such  places  was  long  ago  made  a  circumstance 
of  aggravation  by  statute  in  England,  and  the  punishment  was  increased  by 
depriving  the  thief  of  the  benefit  of  clergy,  to  which  such  felons  had  previ- 


1.  Stealing  from  the  Person  Made  Compound 
Larceny  —  English  Statute.  —  8  Eliz.,  c.  4,  §  2; 
2  East  P.  C.  700,  reciting  the  language  of  the 
statute. 

2.  Petit  Larceny  Not  Affected  by  Statute  8  Eliz., 
c.  4.  —  2  East  P.  C.  701;  4  Black.  Com. 
241. 

3.  Stealing  Without  Knowledge  of  Party.  — 

Baker's  Case,  1  Leach  290.  See  also  2  East  P. 
C.  702,  703,  and  cases  there  cited  in  respect 
to  what  constitutes  a  secret  taking  from  the 
person. 

4.  Present  English  Statute.  —  24  &  25  Vict., 
c.  96,  §  40. 

The  element  of  stealing  privately  and  with- 
out the  knowledge  of  the  person  stolen  from, 
in  order  to  constitute  the  offense  of  stealing 
from  the  person,  was  omitted  by  48  Geo.  III., 
c.  129,  §  2.  Rex  v.  Pearce,  R.  &  R.  C.  C.  174^ 
2  Leach  C.  C.  1046;  Rex  v.  Robinson,  R.  &  R. 
C.  C.  321. 

When  Stealing  Is  from  the  Person.  —  It  is  not 
necessary  that  the  property  stolen  should  act- 
ually be  on  the  person  of  the  party  stolen 
frotn,  or  in  his  manual  possession,  but  it  is 
sufficient  if  it  was  at  the  lime  of  the  theft  un- 
der his  protection,  and  whether  this  condition 
existed  is  a  question  for  the  jury.  Reg.  v. 
Selway,  8  Cox  C.  C.  235.  See  also  Reg.  v. 
VVilkins,  10  Cox  C.  C.  363. 

5.  Statutes  in  United  States  —  Any  Taking  from 
the  Person  —  Alabama.  —  Du  Bois  v.  State,  50 
Ala.  139. 

California.  —  People  v.  Applet  on.  120  Cal. 
250. 

Iowa.  —  State  v.  Miller,  83  Iowa  291;  State 
v.  Gleason,  56  Iowa  203;  State  v.  Graff,  66 
Iowa  482. 

Kentucky.  —  Alexander  v.  Com.,  (Ky.  1892) 
20  S.  W.  Rep.  254. 

Massachusetts. — Com.  v.  Dimond,  3  Cush. 
(Mass.)  235;  Com.  v.  Nolan,  5  Cush.  (Mass.) 
288. 

Michigan.  —  Hall  v.  People,  39  Mich.  717. 
Nebraska.  —  Brown  v.   State,  34  Neb.  448; 
Flannagan  v.  State,  32  Neb.  114. 

New  York.  —  Fallon  v.  People,  2  Keyes  (N. 
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Y.)  145,  2  Abb.  App.  Dec.  (N.  Y.)  83,  (Supm. 
Ct.  Gen.  T.)  6  Park.  Crim.  (N.  Y.)  256. 

North  Carolina.  —  State  v.  Harris,  119  N. 
Car.  811. 

Ohio.  —  Harris  v.  State,  57  Ohio  St.  92. 
Oregon.  —  State  v.  Taylor,  3  Oregon  10. 
Pennsylvania ,  —  Com.  v.  Mills,  3  Pa.  Super. 
Ct.  161. 

Texas.  —  De  Gaultie  v.  Stale,  31  Tex.  32; 
Nichols  v.  State,  28  Tex.  App.  105;  Bennett  v. 
State,  16  Tex.  App.  236. 

Virgitiia.  — Johnson  v.  Com.,  24  Gratt.  (Va.) 
555- 

See  also  the  various  local  codes  and  statutes 
in  the  United  States. 

Money  Placed  under  the  Pillow  of  the  owner 
while  in  bed  is  not  on  his  person,  within  the 
staiute  relating  10  larceny  from  the  person.  • 
People  v.  McElroy,  116  Cal.  583.    Compare  the 
English  cases  cited  in  the  next  preceding  note. 

6.  Statutes  in  United  States  Requiring  Private 
Taking.  —  Moye  v.  Slate,  65  Ga.  755;  State  v. 
Chavis,  34  S.  Car.  132.  See  also  Powell  v. 
Stale,  88  Ga.  32. 

When  Taking  Is  Done  "Privately."  —  In  Fan- 
ning v.  State,  66  Ga.  167,  it  was  held  that  the 
taking  was  done  "  privately,"  where  a  purse 
was  laken  from  a  woman's  pocket,  though 
she  felt  the  thief's  hand  in  her  pockel  and  tried 
lo  seize  it,  but  did  not  see  the  thief  until  he 
had  gotten  the  purse  out. 

Under  the  Texas  Statute  "  the  thefi  must  be 
committed  without  the  knowledge  of  Ihe  per- 
son from  whom  the  property  is  laken,  or  so 
suddenly  as  not  to  allow  time  to  make  resist- 
ance before  the  properly  is  carried  away." 
Green  v.  State,  28  Tex.  App.  493;  Kerry  v. 
Slate,  17  Tex.  App.  178,  50  Am.  Rep.  122; 
Clemmons  v.  State,  39  Tex.  Crim.  279;  Wilson 
v.  State,  3  Tex.  App.  64.  Compare  the  statutes 
in  other  jurisdictions. 

7.  Burglary  a  Compound  of  Larceny.  — 4  Black. 
Com.  239.  And  see  the  title  Burglary,  vol. 
5.  P-  44- 

8.  Larceny  from  House,  etc.,  Deemed  Simple 
Larceny  at  Common  Law. —  1  Hawk.  P.  C.  98;  4 
Black.  Com.  239. 
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ously  been  entitled.  These  statutes  were  numerous,  unci  the  buildup  etc., 
named  in  them  were  as  follows:  any  church  or  chapel/  booth  or  tent  m  a 
market  or  fair,*  dwelling  house,  outhouse,  shop,  or  warehouse,3  coachhouse 
or  stable  4  and  finally  any  building,8  or  any  vessel  on  navigable  waters,8  or  any 
cloth  or 'other  article  in  "  a  stage,  process,  or  progress  of  manufacture  in 
any  building  or  on  any  grounds  used  in  such  manufacture.'  Hiese  statutes 
are  now  all  repealed,  and&the  whole  subject  is  regulated  by  a  later  statute  under 
which  such  acts  are  still  compound  larceny,  and  are  visited  with  more  severe 
punishment  than  simple  larceny. H 

9  W  ^erican  Statute, -In  the  United  States,  statutes  have  generally  been 
enacted  similar  to  the  English  statutes  making  it  matter  of  agg ravation  to 
steal  -oods  in  a  dwelling  house  or  other  budding,  etc.;9  and  they  have 


1  English  Statutes  —  Larceny  from  Church  or 
Chapel.  — 23  Henry  VIII.,  c.  I;  i  Edw.  VI., 

C.  12. 

2.  Booth  or  Tent  in  Market  or  Fair.  —  5  &  6 

Edw.  VI.,  c.  9. 

3  Dwelling  House,  Shop,  etc.  —  39  L\lu.,  c.  15; 
12  Anne,  stat.  1,  c.  7;  3  &  4  W.  &  M.,  c.  9;  7  & 
8  Geo.  IV.,  c.  29,  §  12. 

Things  under  Protection  of  House.  —  Under  12 
Anne  stat.  I.  c.  7,  the  larceny  musl  have  been 
of  things  under  the  protection  of  the  house, 
and  not  of  any  person  wilhin  it,  therefore  nol 
of  money  in  ihs  pocket.  Rex  v.  Owen,  2  East 
P  C  645,  2  Leach  C.  C.  572.  See  also  Rex  v. 
Thompson,  1  Leach  C.  C.  338;  Rex  v.  Camp- 
bell, 2  Leach  C.  C.  564;  Rex  v.  Castledine,  2 
Easl  P.C  645. 

Bui  if  a  person,  on  going  to  bed,  puts  his 
clothes  and  money  by  the  bedside,  they  are 
under  the  protection  of  the  dwelling  house  and 
not  of  the  person.  Rex  v.  Thomas,  Car.  C.  L. 
295;  Rex  v.  Hamilton,  8  C.  &  P.  49,  34  E.  C. 

L.  288.  .  . 

The  Goods  of  a  Lodger's  Guest  are  under  the 
protection  of  the  dwelling  house;  therefore  a 
lodger  who  invites  a  man  to  his  room,  and 
then  steals  his  goods  when  not  about  his  per- 
*  son  is  guilly  of  slealing  in  a  dwelling  house. 
Rex  v.  Taylor,  R.  &  R.  C  C.  418. 

Property  Left  by  Mistake  at  a  House  and  de- 
livered to  the  occupier,  under  the  supposition 
that  it  was  for  one  of  the  persons  in  the  house, 
is  entitled  to  ihe  protection  of  ihe  house.  Rex 
v.  Carroll,  1  Moody  89. 

Stealing  by  One  in  His  Own  House.  —  I  he  stat- 
ute has  been  held  nol  to  extend  to  a  stealing 
by  a  person  in  his  own  house.  Rex  v.  Mac- 
daniel,  2  Easl  P.  C.  644;  Rex  ».  Gould,  2  Easl 

P.  C.  644.  .  , 

It  was  afterwards  held,  however,  ihat  steal- 
ing by  the  owner  of  ihe  house  was  within  7  & 
8  Geo.  IV.,  c.  29,  §  12.  Reg.  v.  Bowden,  2 
Moody  285,  1  C.  &  K.  147.  47  E.  C.  L. ,147; 
Rex  v.  Gould,  1  Leach  C.  C.  217,  2  Last  P.  C 
644. 

What  Is  a  Dwelling  House.  —  Stealing  in  a 
bedroom  over  a  stable  in  the  yard,  not  under 
the  same  roof,  nor  having  any  direct  commu- 
nication with  the  house  in  which  the  prose- 
cutor resides,  cannot  be  properly  charged  as  a 
stealing  in  his  dwelling  house.  Rex  v.  1  urner, 
6  C  &  P.  407,  25  E.  C.  L.  460.  See  Dwelling, 
vol.'  10,  p.  353;  House,  vol.  15,  P;  767. 

Lodgings  were  included  in  3  W.  &  M.,  c.  9. 
^  5  but  it  was  held  that  since  the  statute  did 
not'  use  the  word  "  lodging  house  "  it  did  not 


apply  to  the  case  of  a  tenant  stealing  goods 
from  a  furnished  house  let  to  him  as  a  lodg- 
ing house.  Rex  v.  Palmer,  2  Leach  C.  C.  680, 
2  East  P.  C.  586, 

4.  Coachhouse  or  Stable.  —  10  &  n  Wm.  111., 

C'  I?  Any  Building.  —  7  &  8  Geo.  IV.,  c.  29.  §  44: 
Rex  v.  Worrall,  7  C.  &  P.  516.  32  E.  C.  L.  608. 

6  Larceny  from  Vessels  on  Navigable  Waters. 
—  24  Geo.  II.,  c.  45;  7  &  8  Geo.  IV.,  c  29; 
Re:,  v.  Pike,  I  Leach  C.  C.  317.  2  East  P.  C. 
647;  Rex  v.  Wright,  7  C.  &  P.  159.  32  E.  C.  L. 

4/The  staiute  in  regard  to  the  stealing  from 
vessels  does  not  apply  to  thefts  by  the  ownei 
and  master  of  a  vessel.  Rex  v.  Madox,  K.  & 
R.  C.  C.  92. 

7  Cloth,  etc.,  in  Process  of  Manufacture.  —  is 
Geo.  II.,  c.  27;  7  &  8  Geo.  TV.,  c.  30;  24  &  25 
Vict  c.  96,  §  62;  Rex  v.  Dixon,  R.  &  K.  L . 
C.  53;  Rex  v.  Hugill,  2  Russ.  C.  &  M.  403. 
note. 

Goods  remain  in  "a  stage,  process,  or  prog- 
ress of  manufacture"  within  the  statute, 
though  the  texture  is  complete,  provided  they 
are  not  yet  brought  into  a  condition  fit  for  sale. 
Rex  v  Woodhead,  I  M.  &  Rob.  549. 

8  Present  English  Statute  Regulating  Larceny 
from  Houses,  etc.  —  24  &  25  Vict.,  c  96,  amended 
in  certain  particulars  by  27  &  28  Vict.,  c.  47. 

9  Statutes  in  United  States  Affecting  Larceny 
in  House,  etc.  —  United  Stales.  —  U.  S.  v.  Read, 
2  Cranch  (C.  C.)  19S. 

Alabama.  —  State  v.  Chambers,  6  Ala.  855: 
Point  v.  State,  37  Ala.  148;  Borum  r.  State, 
66  Ala.  468.  _  „  . 

California.  —  People  v.  Thompson,  28  Cal. 

21  Georgia.  —  Berry  v.  State,  10  Ga.  5"  :  Inman 
v.  State,  54  Ga.  219;  Middleton  v.  State,  53  Ga. 
248;  Williams  v.  Stale,  105  Ga.  814. 

/owa.  —  State  v.  Elsham,  70  Iowa  531. 

Massachusetts.— Com.  v.  Nott,  135  Mass.  269; 
Devoe  v.  Com.,  3  Met.  (Mass.)  316;  Haggett  v. 
Com  ,  3  Met.  (Mass.)  457;  Hopkins  v  Com.,  3 
Met.  (Mass.)  460.  . 

Michigan.  —  People  V.  Horrigan,  68  Mich. 

^Minnesota.  —  Slate  v.  Wiles.  26  Minn.  381. 

Missouri.  —  State  v.  Smiih,  30  Mo  114;  State 
v.  Ramelsburg.  30  Mo.  26;  State  z.  Butterfield 
75  Mo.  207;  Stale*.  Kennedy,  88  Mo.  34',  «« 
Mo.  App.  287;  State  v.  Castor,  93  Moj*42: 
State  v.  Patterson,  98  Mo.  283;  State  v.  Riley. 
100  Mo.  493;  State  v.  Guest,  ioi  Mo.  234;  Stale 
v.  Scott,  109  Mo.  226. 
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been  construed  as  applying  only  to  goods  that  are  actually  in  and  under  the 
protection  of  the  house  or  building,1  and  to  a  taking  by  persons  who  are  not 
inmates  thereof,  or  who  enter  without  the  occupant's  permission.3 

(c)  Other  Cases.  —  Piracy,  which  is  a  crime  under  the  law  of  nations,  is  a  com- 
pound of  larceny.    It  is  the  same  offense  on  sea  that  robbery  is  on  land.3 

Larceny  from  the  Mails  is  a  statutory  compound  of  larceny  and  will  be  fully 
treated  in  another  part  of  this  work.4 

2.  With  Respect  to  Value  or  Nature  of  Subject  —  a.  Grand  Larceny  —  (i) 
Value  of  Subject.  —  Grand  larceny  at  common  law  was  the  stealing  of  goods 
above  the  value  of  12a7.,5  and  in  the  United  States  it  is  generally  provided  by 

Goods  under  Protection  of  House.  —  If  money 
be  lost  from  the  person  while  in  a  depot, 
it  is  not  under  the  protection  of  the  building 
as  a  house,  because  it  was  not  placed  there  by 
design.    Roberts  v.  State,  83  Ga.  369. 

And  if  the  thing  stolen  was  under  the  care 
and  protection  of  the  owner,  and  not  properly 
under  the  protection  of  the  house,  the  taking 
does  not  constitute  larceny  from  the  house. 
State  v.  Patterson,  98  Mo.  2S3;  Com.  v.  Lester, 
129  Mass.  101. 

But  money  of  a  lodger,  in  his  trunk,  and  the 
key  of  the  trunk  in  a  pocket  of  his  clothes, 
while  he  is  in  bed,  undressed  and  asleep,  is 
not  under  his  own  protection,  but  under  that 
of  the  house.    Com.  v.  Smith,  11 1  Mass.  429. 

And  so  too  a  satchel  deposited  on  the  counter 
in  a  bank  while  the  owner  is  transacting  busi- 
ness at  the  bank,  is  under  the  protection  of  the 
building.  Simmons  v.  State,  73  Ga.  609,  ^4 
Am.  Rep.  885. 

And  see  the  English  cases  cited  supra,  this 
division  of  this  section,  English  Statutes,  note 
Dwelling  House,  Shop,  etc. 

2.  A  Taking  by  a  Domestic  Servant  of  the  per- 
son from  whose  house  the  goods  were  stolen 
is  only  simple  theft,  and  not  theft  from  a  house 
under  the  statute.  Alston  v.  State,  41  Tex.  39; 
Wakefield  v.  State,  41  Tex.  556;  Taylor 
Slate,  42  Tex.  387.  As  to  who  are  domestic 
servants,  see  Williams  v.  State,  41  Tex.  649; 
Richardson  v.  State,  43  Tex.  456.  And  see 
generally  the  title  Master  and  Servant. 

A  Wife,  Stealing  in  a  Building  Owned  by  Her 
Husband,  is  not  liable  to  the  punishment  pre- 
scribed by  the  statute  for  larceny  "  in  any 
building."  Com.  v.  Hartnett,  3  Gray  (Mass.) 
450. 

Permissive  Entry.  —  Under  the  early  Alabama 
statute  it  was  held  that  the  offense  was  not 
complete  unless  there  was  an  entry  against 
the  consent  of  the  owner  of  the  house,  or  the 
crime  was  meditated  at  the  time  of  a  permis- 
sive entry.  State  v.  Chambers,  6  Ala.  855. 
But  the  later  statute  applies  to  cases  where  the 
thief  enters  the  house  by  invitation,  as  in  the 
case  of  a  guest.  Point  v.  State,  37  Ala.  148. 
'Compare  the  statutes  in  other  jurisdictions. 

3.  Piracy  a  Compound  of  Larceny.  —  U.  S.  v. 
Palmer,  3  Wheat.  (U.  S.)  610;  U.  S.  v.  Smith, 
5  Wheat.  (U.  S.)  153;  U.  S.  v.  Furlong,  5 
Wheat.  (U.  S.)  184;  U.  S.  v.  Jones,  3  Wash.  (U. 
S.)  209     See  also  the  title  Piracy. 

Piratically  Stealing  a  Ship's  Anchor  and  Cable 
wns  a  capital  offense  by  the  marine  laws.  Rex 
v.  Curling,  R.  &  R.  C.  C.  123. 

4.  Larceny  from  the  Mails.  —  See  the  title 
Postal  Laws. 

5.  Grand  Larceny  at  Common  Law.  —  4  Black, 
Com.  229. 
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Oregon. — State  v.  O'Neil,  21  Oregon  170; 
State  v.  Hanlon,  32  Oregon  95. 

South  Carolina. — State  v.  Clary,  24  S.  Car. 
116;  State  v.  Crawford,  38  S.  Car.  330. 

See  also  the  various  codes  and  statutes  in 
the  United  States. 

In  Texas,  theft  from  a  house  was  at  one  time 
specifically  provided  for.  Alston  v.  Slate,  41 
Tex.  39;  Martinez  v.  State,  41  Tex.  126; 
Wakefield  v.  State,  41  Tex.  556;  Taylor  v. 
State,  42  Tex.  387.  But  the  statute  was  re- 
pealed by  the  Act  of  August  21,  1876.  Cotlen- 
ham  v.  State,  1  Tex.  App.  463;  Sheppard  v. 
State,  2  Tex.  App.  295;  Hubbard  v.  State,  2 
Tex.  App.  506;  Montgomery  v.  State,  2  Tex. 
App.  619;  Thomas  v.  State,  3  Tex.  App.  112; 
Tuton  v.  State,  4  Tex.  App.  472. 

Larceny  from  Warehouse  —  What  Constitutes  a 
Warehouse. —  Hagan  v.  Slate,  52  Ala.  373; 
Bennett  v.  State,  52  Ala.  370;  Lynch  v.  Stale, 
89  Ala.  18. 

A  Storehouse  must  have  been  used  as  such  at 
the  lime  goods  were  stolen  from  it,  in  order  to 
constitute  the  offense  of  larceny  from  a  store- 
house.   Jefferson  v.  State,  100  Ala.  59. 

Larceny  from  a  Chicken  Coop  is  not  larceny 
from  a  house,  under  the  Georgia  staluie.  Wil- 
lis v.  State,  102  Ga.  572. 

The  Manner  of  Gaining  Admission  10  the  house 
is  not  material  as  a  general  rule.  Parks  v. 
State.  66  Ga.  192.  And  see  the  other  cases 
cited  in  this  note. 

But  sometimes  a  breaking  is  a  necessary  ele- 
ment of  the  statutory  offense.  Webb  v.  Corn., 
87  Ky.  129;  Winston  v.  Com.,  (Ky.  1888)  7  S. 
W.  Rep.  900,  9  Ky.  L.  Rep.  1004;  Farris  v. 
Con .,  90  K y.  631. 

Dwelling  House.  —  As  to  what  constitutes  a 
dwelling  house,  see  People  v.  Horrigan,  68 
Mi:h.  491;  States.  Clark,  89  Mo.  423;  State  v. 
Leedy,  95  Mo.  76;  State  v.  Smith,  14  Mo.  App. 
585. 

See  also  the  English  cases  cited  supra,  this 
division  of  this  section,  English  Statutes,  note 
Dwelling  House,  Shop,  etc. 

Larceny  from  Vessel.  —  Nutzel  v.  Slate,  60  Ga. 
264:  Com.  v.  M'Laughlin,  n  Cush.  (Mass.) 
598. 

1.  Goods  Actually  in  House  or  Building. — Thus, 
it  has  been  held  that  it  is  not  larceny  in  a 
house  to  steal  clothes  from  the  railing  of  a 
piazza  attached  to  the  house.  Henry  v.  State, 
39  Ala.  679.  Or  to  take  goods  in  front  of  a 
warehouse  or  store.  Middleton  v.  State,  53 
Ga.  248;  People  v.  Wilson,  55  Mich.  507; 
Martinez  v.  State,  41  Tex.  126.  But  it  has 
been  held  that  it  is  larceny  from  a  house  to 
take  a  watch  from  a  post  on  which  it  was 
hanging,  covered  bv  the  roof  of  the  building. 
Burge  v.  State,  62  Ga.  170. 
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,  ,  „o  that  it  shall  be  grand  larceny  to  steal  goods  of  a  value  exceeding  a 
^tedalunt!  which  differs  in  the  ^fferc.u  states  ^  fc 

(!)  *^^f*^&^35jirfSfi  kinds  of  property  shall  be 
legislature  to  declare  that  the  stealing  orp  ,  ,     d  it  has  been  held, 

grand  larceny  'Xeed  not  app  L  that  the  thing  taken  was  of  any 

under  such  statutes,  that  t  nee  a  not  pp  „,  of  the  value  is 

to  steal  particular  kinds  of  P™P«^'°S?™ a Person indicted  under  the  statute 

instance  of  the  nature  of  the  subject ^fixing [the  grade  ot 
grand  larcei  y    ^  |n  order  tQ  bri 


I  Grand  Larceny  in  United  States  -  Value  of 
SuDiect  -  California.  -  People  v.  Marshall  59 
SS.  Mi!  PeoP^  »•  Garcia,  (Cal.  1899)  59  P«. 

RX'1£t.  -  Slate  v.  Miller,  53  Ind.  399;  State 
v  White,  129  Ind.  153-  .  ,fi 
/*      J_  State  .  Hessian,  58  Iowa  68. 

c.,ltP     Pierre  39  La.  Ann.  915. 
Louisiana.  —  btate  v.  riei ic,  Jy  7 

Missouri.-  State  w.  Patterson,  98  Mo.  283, 
Slate  v.  Murphy  141  Mo.  267 

iVfw  -  People  ».  Wille  t,  102  N.  Y 

2«-  Hughes's  Case,  4  City  Hall  Rec.  N.  v. 
g5;  McKenna'sCase,  5  City  Hall  Rec.  (N.  T.) 

I7$*&^.  -  Keith  .  Territory  8  Okla. 307. 
7Vmr.  —  Cunningham  v.  State,  27  Tex.  APP. 

47See  also  the  various  local  codes  and  siatutes 
in  the  United  States.  ,  TC 

Aggregate  Value  of  Stolen  Articles.  If  sev- 
eral artides  are  stolen,  and  they  aggregate  the 
vaTue  required  to  constitute  grand  larceny  it 
£  sufficient  to  make  out  that  grade  of  the 
offense,  Tit  appears  that  the  articles  were 
taken  at  the  same  time  and  place.    People  v. 

"fifS"  the^ud^s  were  stolen  at  different 
.imp*  their  aggregate  value  cannot  be  consid- 
StoS  pufpofe  of  making  a  case  of  grand 

«Tc« 

It«  APP  690.  See  also  Granger  w  State, 
«  Neb  352  People  .  Morris,  80  Mich  634. 
5  3  No  Value  Required  to  Be  Shown.  -  People 
%  \  h  ,  ,„  Cal  4os-  Chesnui  v.  People, 
oi  Colo  2y*  Mizet  '^ate,  38  Fla.  20;  Hoge 
"  People!  117  HI-  35;  State  *.  Hill,  46  La. 

A  Vaiue3MayBe  Inferred  from  the  facts  and  cir- 
cumstances" of  the.case,  though  no_ direct  evi- 
dence of  value  is  given.     Territory  v.  Pendry, 

9  4.°Good6s7Eequired  to  Be  of  Some  Value.  -  Rose 

I' «yAOffense  Held  Not  to  Include  Petit 

Larceny.  -  S. ate  v.  Major,  14  Rjch.  L.  (s.  Car.) 
76;  State  v.  Washington,  26  S.  Car.  C04. 


But  il  has  been  held  that  in  order  to  bring 
a  case  within  the  statute,  the  indictment  or  in- 
formation  must  be  expressly  based  on  the  stat- 
ute; otherwise  it  will  be  treated  as  an  ordinary 
case  of  larceny.  People i  t  Town,  53  Mich. 
^RS-  Peode  .  Seller,  58  Mich.  327. 
4  6  Stealing  Domestic  Animals  Made  Grand 
Larceny  by  Statute  -  Alabama.  -  Sto  le  n  vverk . 
State  55  Ala.  142;  Watson  v.  Stale,  55  Ala. 

Adams  v.  State,  60  Ala.  52;  Lavender 
Stale   60  Ala.  60;   Huckabee  v.  State,  (Ala. 

l*t!anSs°a;.  ithSerd  .State  44  Ark.  39 

California.  -  People  .  Townsley  39 
AOz-  People.  Soto,  49  Cal.  67;  People  t^Pico. 
62CaL5o-  People.  Barnes,  65  Cal.  16;  People 

v  Lopez,  90  Cal.  569.  , 

Colorado. -C^^v.  People  21  Colo.  512. 
Florida.  -  Miiell  v.  State,  38  Fla.  20 
Illinois.  -Musick    v.  People,  40  IB. 
Hoge  .  People,  117  HI-  35- 

£Mma.  -  State  *,  Pierre,  39  La.  Ann.  915; 
State  v.  Hill,  46  La.  Ann.  73&. 

-  People  v.  Town  53  Mich.  488; 
People*.  Seller,  58  Mich.  327;  Matter  of  Frank- 
lin 77  Mich.  615.  In  Michigan  there  is  no 
such  classification  as  grand  larceny  and  petit 
larceny  The  statute  merely  makes  the  steal- 
in  "of  certain  animals  a  felony  without  regard 
oBtheir  value.  See  the  Michigan  cases  here 
cited     and    infra,    this    section.  Distinction 

A^L%t™M*  ft  State,  63  Miss.  466. 

Missouri.-  State  .  Darnels.  32  Mo.  558, 
State  r  Lawn,  80  Mo.  241;  State  .  Bowe.s, 
(Mo.  1886)  1  S.  W.  Rep.  288;  State  v.  Crow,  107 

UMonLa .  -  Territory  -  Pendry,  c ,Mon,.  67; 
State  .  McDonald,  10  Mont.  21,  24  Am.  St. 

*%lraska.-  Wells  v.  State.  11  Neb.  409; 
Granger.  State,  52  Neb.  35?. 

Hughes  -  Tern lory    8  Okla. 

28;  Sullivan  .Territory,  £  Okla.  . 499- 

W/S  Carolina.-  State  .  Major  4R«.h.  L. 
(S  Car.)  76;  State  .  Moore,  3°  5.  <-ar.  70. 

7V«»«L  -Roberts  v.  State,  2  Overt.  (Tenn.) 
423?Felter  .  State,  9  Verg  (Ten«j.)  397;  Long 
t  State,  1  Swan  (Tenn.)  28S;  Allen  .  State, 
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and  not  the  carcasses  of  such  as  have  been  killed,1  unless  the  killing  was  done 
by  the  thief  with  the  intent  to  steal,  which  intent  he  afterwards  carried  into 
effect.2  Therefore,  one  who  steals  a  carcass  of  an  animal  is  not  guilty  of 
grand  larceny,  unless  the  value  of  the  carcass  was  sufficient  to  bring  the 
offense  within  that  grade,3  and  the  rule  is  the  same,  though  the  animal  was 
killed  by  the  thief,  if  the  intent  to  steal  was  formed  after  the  killing.4 

Crops  in  Field.  —  In  some  states  it  is  declared  to  be  grand  larceny  to  steal 
any  part  of  a  crop  in  the  field.5 

Stealing-  Gold  Dust  from  a  Mining  Claim  has  been  made  grand  larceny  without 
regard  to  the  value  of  the  gold  dust  taken.6 

Blankets,  Clothing,  etc.  —  In  Vermont  it  is  grand  larceny  to  steal  any  clothing, 
cloth,  yarn,  or  wool  exposed  for  drying  or  bleaching,  or  any  clothing,  blankets^ 
or  robes  used  or  placed  for  use  in  traveling  in  a  vessel,  car,  or  vehicle.7 

(3)  Situs  of  Subject.  —  A  usual  provision  of  the  statute  is  to  make  it  grand 
larceny  to  steal  goods  of  any  value  from  the  person,  or  in  any  building  or  rail- 
road car,  etc.8 

(4)  Degrees  of  Grand  Larceny.  —  Grand  larceny  is  sometimes  divided  into 
degrees  for  the  purpose  of  graduating  the  punishment  according  to  the  circum- 
stances of  the  act  or  the  value  of  the  thing  stolen,"  but,  as  a  general  rule,  a 
division  into  degrees  is  not  made. 10 

b.  PETIT  LARCENY.  —  At  common  law  petit  larceny  was  the  stealing  of 
goods  not  exceeding  \zd.  in  value,  that  is,  any  larceny  where  the  goods  stolen 
were  under  the  value  necessary  to  make  a  case  of  grand  larceny,11  and  such  is 
still  the  rule  in  those  jurisdictions  in  the  United  States  where  the  two  grades 
of  the  offense  exist.13 


7  Coldw.  (Term.)  357;  Wilcox  v.  State,  3  Heisk. 
(Term.)  in;  Renfro  v.  State,  6  Baxt.  (Tenn.) 
518;  Coldwell  v.  State,  3  Baxt.  (Tenn.)  430; 
Roman  v.  State,  1  Shannon  Tenn.  Cas.  470. 

Texas.  —  Davis  v.  State,  40  Tex.  134;  Spence 
v.  State,  1  Tex.  App.  541. 

See  also  the  various  local  codes  and  statutes 
in  the  United  States. 

Horse  Stealing  in  Another  State  is  not  within 
the  Michigan  statute.  Matter  of  Franklin,  77 
Mich.  615. 

1.  Statutes  Applicable  Only  to  Living  Animals. 
—  Hunt  v.  State,  55  Ala.  138;  Golden  v.  Slate, 
63  Miss.  466. 

2.  Killing  with  Intent   to   Steal. —  H.int  v. 
Slate,  55  Ala.  138. 

3.  Stealing  Carcass  of  Dead  Animal.  —  Golden 
v.  Slate,  63  Miss.  466. 

4.  Killing  by  Thief— Intent  to  Steal  Formed 
After  Killing.— Hunt  v.  State,  55  Ala.  138; 
People  v.  Smith,  112  Cal.  333;  Nightingale  v. 
Suie,  94  Ga.  395. 

5.  Stealing  Crops  in  Field. —  Holly  v.  Slate,  54 
Ala.  238;  Pinckard  v.  State,  62  Ala.  167;  New- 
som  v.  State,  107  Ala.  133;  State  v.  Washing- 
ton, 26  S.  Car.  604;  Stale  v.  Nelson,  2S  S. 
Car.  16. 

6.  Stealing  Gold  Dust  from  Mining  Claim. — 
People  v.  Salvador,  71  Cal.  15. 

7.  Larceny  of  Blankets,  Clothing,  etc.  —  State 
v.  Broderick,  61  Vt.  421. 

8.  Larceny  from  Person,  Building,  etc.  —  Lucas 
v.  Stale,  96  Ala  51  (larceny  from  railroad  car); 
Boiling  v.  Slate,  98  Ala.  8o(larceny  from  store- 
house); People  v.  Sherman,  (Cal.  1893)  32  Pac. 
Rep.  879  (larceny  from  the  person);  State  v. 
Sharp,  106  Mo.  106  (iarceny  from  railroad  cai). 

In  Georgia  larceny  from  a  house  is  grand 
larceny  only  where  the  value  of  the  thing 
stolen  amounts  to  fifty  dollars  or  more.  Jenk- 

18  C.  of  L. — 30  465 


ins  v.  State,  50  Ga.  258;  Penal  Code  Ga.  1895, 
§  179- 

For  a  Full  Discussion  in  regard  to  larceny  from 
the  person  or  from  a  house  or  other  building, 
etc.,  see  supra,  this  section,  Compound  Larceny. 

9.  Degrees  of  Grand  Larceny. —  In  New  York 
there  are  two  degrees  of  grand  larceny.  People 
v.  Reavev,  38  Hun  (N.  Y.)  418,  39  Hun  (N.  Y.) 
364;  People  v.  Kennedy,  57  Hun  (N.  Y.)  532; 
People  v.  Carr,  (Supm.  Ct.  Gen.  T.)  3  N.  Y. 
Crim.  57S;  Penal  Code  N.  Y.,       530,  531. 

10.  Generally  No  Degrees  of  Grand  Larceny.  — 
People  v.  Price,  67  Cal.  350;  People  v.  Gough, 
2  Utah  70.  And  see  the  vaiious  local  codes 
and  statutes  in  the  United  States. 

11.  Petit  Larceny  at  Common  Law.  —  4  Black. 
Com.  229;  Exp.  Bell,  19  Fla.  608. 

12.  Petit  Larceny  in  United  States  —  Stealing 
Goods  under  Value  Fixed  for  Grand  Larceny  — 
Alabama.  —  Lacey  v.  State,  58  Ala.  385. 

California.  —  People  v.  Comyns,  114  Cal.  107. 

Florida.  — Ex  p.  Bell,  19  Fla.  608. 

Indiana.  — Short  v.  State,  63  Ind.  376. 

Iowa.  —  Stale  v.  Wood,  46  Iowa  116;  Stale 
v.  Hessian,  5S  Iowa  68;  State  v.  McCarty,  73 
lovva  51;  State  v.  Burton,  103  Iowa  28. 

Kansas.  —  State  v.  Brown,  55  Kan.  61 1. 

Kentucky.  —  Broms  v.  Com.,  2  Duv.  (Ky.) 
351;  Carter  v.  Com.,  2  Ky.  L.  Rep.  311;  Bro- 
naugh  v.  Com.,  2  Ky.  L.  Rep.  386;  Wilhelm  v. 
Com.,  (Ky.  18S9)  12  S.  W.  Rep.  271,  n  Ky.  L. 
Rep.  431. 

Louisiana.  — State  v.  Catodine,  28  La.  Ann. 
24;  State  v.  Powell,  28  La.  Ann.  315;  State  -•. 
Pierre,  39  La.  Ann.  915. 

Missouri.  —  State  v.  Doepke,  68  Mo.  20S,  30 
Am.  Rep.  785;  State  v.  Lambert,  21  Mo.  App. 
301. 

Montana.  —  State  v.  Hayes,  13  Mont.  116. 
New  York.  —  Rhodihan  v.  People,  (Supm. 
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c  Distinction  Between  Grand  and  Petit  Larceny  —  Felony  or  Mis- 
demeanor —  Petit  larceny  was  a  felony  at  common  law,1  but  in  the  United  States 
it  is  generally  a  misdemeanor  only,  under  the  statutes  regulating  the  subject/ 
though  in  one  state,  at  least,  it  is  made  a  felony  and  in  some  states  while 
the  first  offense  is  a  misdemeanor  only,  a  second  offense  is  declared  to  be  a 
felony  and  is  punishable  accordingly.'4 

Doctrine  as  to  Accessories.  -  Another  point  of  difference  between  the  two  grades 
of  the  offense  is  that  grand  larceny  admits  of  accessories,  while  petit  larceny 

^Difference  in  Respect  to  Punishment.  —  Petit  larceny  differs  very  considerably  from 
erand  larceny  in  respect  to  the  punishment  with  which  it  is  visited.  _ 

d  Distinction  Abolished  by  Statute.  —  In  England  the  distinction 
between  grand  and  petit  larceny  has  been  abolished  by  a  statute  which  pro- 
vides that  every  larceny,  whatever  be  the  value  of  the  property  stolen,  shall 
be  deemed  to  be  of  the  same  nature,  and  shall  be  subject  to  the  same  incidents 
in  all  respects,  as  grand  larceny.'  •  .JV 

In  the  United  states,  also,  the  distinction  has  been  abolished  in  some  jurisdic- 
tions,8 though  as  a  general  rule  it  still  exists.9 

e  PROOF  OF  VALUE.  —  In  all  those  jurisdictions  where  petit  larceny  and 
erand  larceny  still  exist  as  distinct  grades  of  the  offense,  or  where  the  pun- 
ishment is  otherwise  measured  by  the  value  of  the  thing  stolen,  it  is  necessary 
to  prove  such  value,  for  the  purpose  of  determining  the  grade  of  the  offense 
and  the  penalty  to  be  imposed.10 


Ct  Gen.  T.)  5  Park.  Crim.  (N.  Y.)  395;  People 
v.  White,  (Supm.  Ct.  Gen.  T.)  1  N.  Y.  Crim. 
466. 

Oklahoma.  —  Sullivan  v.  Territory,  8  Okla. 

^South  Carolina.  —  State  v.  Slack,  1  Bailey  L. 
(S.  Car.)  330;  State  v.  Gray,  14  Rich.  L.  (S.  Car.) 
174;  State?'.  Thomas,  14  Rich.  L.  (S.  Car.)  163; 
State  v.  Wheeler,  15  Rich.  L.  (S.  Car.)  362. 

See  also  the  various  local  codes  and  statutes 
in  the  United  States. 

1.  Petit  Larceny  a  Felony  at  Common  Law.  —  4 
Blick.  Com.  229;  1  Hawk.  P.  C.  146;  1  Hale 
P.  C.  530;  People  v.  Adler,  (Supm.  Ct.  Gen.  T.) 
3  Park.  Crim.  (N.  Y.)  249;  Carpenter  v.  Nixon, 
5  Hill  (N.  Y.)  260;  Ward  v.  People,  3  Hill  (N. 
Y.)  396. 

2.  Petit  Larceny  Generally  a  Misdemeanor  in 
United  States.  —  State  v.  Setter,  57  Conn.  461, 
14  Am.  St.  Rep.  121;  Shay  v.  People,  22  N.  Y. 
317-  People  v.  Dutcher,  83  N.  Y.  240;  People 
v.  Finn,  87  N.  Y.  533;  People  v.  Justices,  74 
N.  Y.  406.  See  also  Park  v.  People,  1  Lans. 
(N.  Y.)  264.    And  see  Felony,  vol.  12,  p.  1030; 

MlSDKMF.ANOR. 

It  Was  Formerly  Held  in  New  York  that  pent 
larceny  was  a  felony  in  that  slate,  as  at  com- 
mon law.  People  v.  Adler,  (Supm.  Ct.  Gen. 
T.)  3  Park.  Crim.  (N.  Y.)  219;  Ward  v.  People, 
3  Hill  (N.  Y.)  395,  affirmed  on  other  points  6 
Hill  (N.  Y.)  144.  But  these  decisions  were 
overruled  by  the  later  New  York  cases  cited 
supra,  this  note. 

In  Michigan  it  has  been  held  that  the  statu- 
tory definition  of  misdemeanor  does  not  change 
the  nature  of  petu  larceny,  which  remains  a 
felony  as  at  common  law.  Drennan  v.  People, 
10  Mich.  169;  People  v.  Wilson,  55  Mich.  506. 

3.  Petit  Larceny  a  Felony  under  Indiana  Statute. 

—  Short  v.  State,  63  Ind.  376. 

4.  Second  Offense  of  Petit  Larceny  Made  Felony. 

—  State  v.  Lent,  16  Mo.  App.  491;  State  v. 
Weldon,  70  Mo.  572.    See  also  the  various 


local  codes  and  statutes  in  the  United  States; 
and  the  titles  Cruel  and  Unusual  Punish- 
ment, vol.  8,  p.  436;  Cumulative  Punishment, 

vol.  8,  p.  479-  . ,     „  . 

5.  See  infra,  this  title,  Doctrine  as  to  Acces- 
sories and  Accomplices  —  Grades  of  Offense 
Which  Admit  of  Accessories. 

6.  Difference  in  Respect  to  Punishment.  —  See 
infra,  this  title.  Punishment. 

1.  Grades  of  Larceny  Abolished  in  England.  — 
24  &  25  Vict.,  c.  06,  §  2.  See  State  v.  Gaston, 
73  N.  Car.  93,  21  Am.  Rep.  459.  reciting  the 
English  statute. 

8.  Distinction  Between  Grand  and  Petit  Larceny 
Abolished  in  United  States.  —  Nelson  v.  People, 
38  Mich.  618;  Boody  v.  People,  43  Mich.  34; 
State  v.  Gaston,  73  N.  Car.  93,  21  Am.  Rep. 
459-  State  v.  Tyler,  85  N.  Car.  569;  Slate  v. 
Hadgluon,  63  N.  Car.  491;  State  v.  Lawrence, 
81  N.  Car.  525. 

The  Colorado  Statutes  do  not  use  the  terms 
"grand  larceny"  and  "petit  larceny,"  but 
larceny  of  goods  under  the  value  of  twenty 
dollars  is  made  a  misdemeanor,  punishable  by 
a  fine  not  exceeding  one  hundred  dollars,  and 
imprisonment  not  exceeding  sixty  days,  or 
boih;  and  if  the  value  of  the  thing  stolen  ex- 
ceeds twenty  dollars,  punishment  is  by  con- 
finement in  the  penitentiary  for  a  term  of  not 
less  than  one  year  nor  more  than  ten  years. 
Mills's  Annot.  Stat.  Colo.  (1891),  1230,  1235, 
1236. 

The  North  Carolina  Statute  makes  all  larceny 
petit  larceny.  State  v.  Haughton,  63  N.  Car. 
491-  State  v.  Gaston,  73  N-  Car-  93.  21  Am. 
Rep.  459;  State  v.  Tyler,  85  N.  Car.  569. 

In  Florida  the  distinction  between  the  two 
grades  was  abolished  at  one  time,  but  was  a 
afterwards  re-enacted.   Exp.  Bell,  19  Fla.  608. 

9.  See  supra,  this  section.  Petit  Larceny. 

10.  Necessity  of  Proving  Value  to  Determine 
Grade  of  Crime  —  Florida.  —  Whitehead  v.  State, 
20  Fla.  841. 
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It  Must  Be  Proved  Beyond  Reasonable  Doubt  that  the  value  of  the  stolen  goods  is 
sufficient  to  make  a  case  of  grand  larceny,  in  order  to  justify  a  conviction  of 
that  grade  of  the  offense,1  and  if  the  jury  are  in  reasonable  doubt  as  to  whether 
the  value  amounts  to  such  sum,  they  should  convict  of  the  lower  grade.2 

Market  Value.  —  If  the  thing  stolen  had  a  market  value  and  was  sold  by  the 
thief,  its  market  value  at  the  place  of  sale  may  be  shown  for  the  purpose  of 
determining  whether  the  case  was  one  of  grand  larceny  or  petit  larceny.3 

3.  Acts  Made  Larceny  by  Statute.  —  Many  acts  which,  at  common  law,  did 
not  constitute  larceny,  have  been  declared  such  by  special  statutes.  Of  this 
sort  are,  branding  live  stock  or  changing  brands  or  marks  with  intent  to  steal,'1 
driving  cattle,  etc.,  out  of  their  accustomed  range,5  killing  animals  with  intent 
to  steal,6  cutting  trees  with  intent  to  steal,7  receiving  deposits  by  a  bank  officer 
after  knowledge  of  the  fact  that  the  bank  is  insolvent,8  obtaining  money  or 


Illinois.  —  Williams  v.  People,  44  111.  478; 
Ruth  v.  People,  99  111.  185. 

Iowa.  —  State  v.  McCarty,  73  Iowa  51. 

Kansas.  — State  v.  Brown,  55  Kan.  611. 

Kentzecky. —  Broms  v.  Com.,  2  Duv.  (Ky.) 
351- 

Missouri.  —  State  :•.  Doepke,  68  Mo.  208,  30 
Am.  Rep.  785. 

New  York.  —  People  v.  Griffin,  (County  Ct.) 
38  How.  Pr.  (N.  Y.)  475. 

As  to  Proof  of  Value  in  General,  see  infra,  this 
title,  Subjects  of  Larceny. 

By  Value  Is  Meant,  not  what  the  thing  is 
worth  to  the  owner,  but  the  price  that  it  would 
bring  in  open  market.  State  v.  Doepke,  68 
Mo.  208,  30  Am.  Rep.  785. 

Evidence  of  the  Exact  Value  is  not  necessary 
to  sustain  a  conviction  for  petit  larceny,  if  the 
stolen  article  was  one  of  intrinsic  worth. 
State  v.  Slack,  1  Bailey  L.  (S.  Car.)  330. 

Banknotes  are  considered  as  money,  and  the 
rule  of  their  value,  as  respects  the  grade  of  the 
offense_  of  stealing  them,  is  the  sum  which, 
on  their  face,  they  promise  to  pav.  State  v 
Cassel,  2  Har.  &  G.  (Md.)  407. 

But  in  order  to  reduce  the  offense  to  petit 
larceny,  it  may  be  shown  that  such  notes  are 
worth  less  than  their  face  value.  Broms  v. 
Com.,  2  Duv.  (Ky.)  351. 

Certificate  of  Stock.  —  The  value  of  certificates 
of  stock  must  be  proved,  and  in  the  absence  of 
any  evidence  thereof  it  will  be  presumed  that 
their  value  was  onlv  nominal.  People  v. 
Griffin,  (County  Ct.)  38  How.  Pr.  (N.  Y.)  475.  ' 

1.  Value  Sufficient  to  Constitute  Grand  Larceny 
Must  Be  Proved  Beyond  Reasonable  Doubt.  —  State 
v.  McCarty,  73  Iowa  51. 

2.  Reasonable  Doubt  as  to  Value  —  Conviction 
Should  Be  of  Lower  Grade.  —  State  v.  Wood,  46 
Iowa  116;  State  v.  McCarty,  73  Iowa  51;  State 
v.  Burton,  103  Iowa  28. 

3.  Proof  of  Market  Value. —  State  ?.  Brown, 
55  Kan.  611.  See  generally  the  title  Market 
Value. 

4.  Branding  Live  Stock  or  Changing  Brands  or 
Marks.  —  Atz roth  v.  Stale,  10  Fla.  207;  State  v. 
Matthews,  20  Mo.  55;  State  v.  Gabriel,  88  Mo. 
631;  State  v.  Davis,  24  N.  Car.  153;  Linney 
v.  State,  6  Tex.  1,  55  Am.  Dec.  756.  See  also 
the  statutes  in  other  jurisdictions.  And  see 
generally  the  title  Brands  and  Marks,  vol.  4, 
p.  874. 

5.  Driving  Stock  from  Range. —  Kollenberger 
v.  People,  9  Colo.  233;  State  v.  Sv/ayze,  ir 
Oregon  357;  Counts  v.  State,  37  Tex.  593; 
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Fowler  v.  State,  38  Tex.  559;  State  v.  Thomp- 
son, 40  Tex.  515;  Darnell  v.  State,  43  Tex. 
147;  Long  v.  State,  43  Tex.  467;  Smith  v.  State, 
43  Tex.  433;  Rogers  v.  State,  9  Tex.  App.  43; 
Yoakum  v.  State,  21  Tex.  App.  260;  Campbell 
v.  State,  22  Tex.  App.  262;  Wells  v.  State, 
(Tex.  App.  1890)  13  S.  W.  Rep.  889;  Mahle  v. 
State,  (Tex.  App.  1890)  13  S.  W.  Rep.  999; 
Beachamp  v.  State,  (Tex.  Crim.  1894)  28  S. 
W.  Rep.  807.  And  see  the  various  local  codes 
and  statutes. 

A  conviction  for  driving  stock  from  its  ac- 
customed range  cannot  be  had  under  an  in- 
dictment only  charging  theft  generally. 
Chambers  v.  Stale,  (Tex.  Crim.  1900)  59  S.  W. 
Rep.  261;  Long  v.  State,  39  Tex.  Crim.  46r. 
The  case  last,  ciled  overrules  on  this  point  the 
following  cases:  Counts  v.  State,  37  Tex.  593; 
Campbell  v.  State,  42  Tex.  591;  Bawcom  v. 
State,  41  Tex.  189;  Marshall  v.  State,  4  Tex. 
APP-  549;  Powell  v.  Stale,  7  Tex.  App.  467; 
Turner  v.  State,  7  Tex.  App.  596;  Foster  v. 
State,  21  Tex.  App.  80;  Smith  v.  State,  21  Tex. 
App.  133;  Guest  v.  State,  24  Tex.  App.  530. 

6.  Killing  Animals  with  Intent  to  Steal. —  Rex 
v.  Wheeler,  7  C.  &  P.  170,  32  E.  C.  L.  483; 
Reg.  v.  Sutton,  8  C.  &  P.  291,  34  E.  C.  L.  394' 
2  Lewin  C.  C.  272,  2  Moody  34;  State  v.  Lowe, 
56  Kan.  594;  State  v.  Crow,  107  Mo.  341 ;  Ten  i- 
tory  v.  Paul,  2  Mont.  314;  State  v.  Butler,  65 
N.  Car.  309. 

An  Intent  to  Steal  Part  of  the  Carcass  Is  Within 
the  English  Statute. —  Rex  v.  Williams,  r 
Moody  107. 

Cutting  Off  Part  of  a  Sheep  While  It  Is  Alive, 
with  intent  to  steal  such  part,  is  a  killing  with 
intent  to  steal  partof  the  carcass,  if  ihe  cutting 
off  must  occasion  its  death.  Rex  v.  Clay  R. 
&  R.  C.  C.  387. 

7.  Cutting  Trees  with  Intent  to  Steal. —  Reg. 
v.  Shepherd,  11  Cox  C.  C.  119,  L.  R.  1  C.  C. 
11S. 

8.  Receiving  Deposits  by  Officer  of  Insolvent 
Bank  Declared  Larceny.  —  State  v.  Kelsey,  89 
Mo.  623.    See  also  Baker  v.  State,  54  Wis.' 368. 

The  Missouri  Statute  was  held  to  apply  only 
to  incorporated  banks,  and  not  10  private 
bankers.  State  v.  Kelsey,  89  Mo.  623.  But 
after  this  decision  the  statute  was  amended 
by  including  private  bankers.  Stale  v.  Sattley, 
131  Mo.  464;  State  v.  Buck,  108  Mo.  622,  120 
Mo.  479. 

The  statute  is  in  the  disjunctive,  making  it 
larceny  either  to  receive  or  to  assent  to  the 
receipt  of  a  deposit,  and,  therefore,  where  the 
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i      ;„;,,, r    wm-thlrss  check  or  draft  with  intent  to  defraud,1  destroy- 

chattel*  by  the  mortgagor  thereof,* 
fnidSS  deposing  of  or  receiving  goods  with  intent  to  defeat  a  distress 
or  kvvmade  on  them.'    In  some  states  the  offense  of  being  a  common  thief  s 
created  b f  statute;*  and  in  Ontario  Indians  are  punishable  as  for  larceny  i 
Sey  remove  wood  from  the  lands  reserved  to  them,  for  the  purpose  of 

SelliIII  Elements  of  Larceny  —  1.  The  Taking  -  a.  Character  of  Act  in 

Gfnkka.      (  0  -Taking-  Defined  and  Explained  -  T^^  taking,  as 
used  in  the  definition  of  larceny,  means  getting  a  thing  into  one  s  poss ess.on 
but  i    is  not  necessary  that  the  party  should  accomplish  this  with  his  own 
hand  7  or  that  the  thing  should  come  into  his  actual  manual  custody 

stceLe  Takings  as  Constituting  One  or  More  Larcenies.  -  Where  several  articles  are 
takSTTacastaSy  from  the  same  place,  it  constitutes  but  one  offense,  if  the 
seve  al  captions  and  asportations  follow  so  closely  one  upon  the  other  as  to 
amount"  a  single  continuous  transaction,  otherwise  each  is  a  separate  offense  ' 

TaSng  Severallrticles  at  the  Same  Time  and  Place  constitutes  a  Single  offense  if  the 
article   all  belong  to  the  same  person,10  and  the  rule  is  the  same,  according  to 


indictment  alleges  a  receipt,  a  conviction  can- 
not be  sustained  merely  on  evidence  ot  assent- 
ing to  a  receipt.    State  v.  Wells,  134  Mo.  23S. 

1  Giving  Worthless  Check  or  Draft  Declared 
Larceny.  —  Smith  v.  People,  47  N.  Y.  303; 
Lesser  v.  People,  73  N.Y.78;  Foote  v.  People, 
17  Hun  (N.  Y.)  218.  As  to  the  intent,  see 
People  v.  Cuykendall,  (County  Ct.)  3  N.  \  . 
Crim  312. 

2.  Destroying,  Concealing,  or  Disposing  of  Mort- 
gaged Chattels.  —  State  v.  Gustafson,  50  Iowa 
!,,!■  Code  Iowa  (1897),  S  4852.  See  also  the 
title  False  Pretenses  and  Cheats,  vol.  12,  p. 

Disposing  of  Goods  with  Intent  to  Defeat 
Levy.  —  Dull  v.  Com.,  92  Va.  769. 

4.  Offense  of  Being  a  Common  Thief.  —  Wor  d 

v  State  50  Md.  49;  Com.  v.  Hope,  22  Pick. 
(Mas-.  )  1  •  Haggett*'.  Com.,  3  Met.  (Mass.)  457. 

5.  Removing  Wood  from  Land  Reserved  to  In- 
dian. —  Reg.  v.  Fearman,  10  Ont.  660. 

6  "Taking"  Defined.  —  Stale  v.  Friend,  47 
Minn.  449;  Gettinger  v.  State,  13  Neb  308, 
State  v  Chambers,  22  W.  Va.  779.  4°  Am. 
Rep  550.  See  also  State  v.  Miller,  53  Kan. 
324  (a  robbery  case).  And  see  Take  —  Taking. 

Actual  or  Constructive  Possession  is  necessary 
to  constitute  a  taking.  State  v.  Shonhausen, 
26  La.  Ann.  423.  . 

Thus  it  was  held  that  there  was  no  taking 
where  the  accused  sold  a  steer  at  large  on  the 
range  to  one  who  never  took  possession. 
Hardeman  v.  State,  12  Tex.  App.  207 

Or  where  he  wounded  and  pursued  an  ani- 
mal, but  did  not  catch  it.  Minter  v.  State,  26 
Tex.  App.  217.  ,  . 

But  it  has  been  held  that  there  was  a  taking 
where  the  accused  kille  \  an  animal  and  was 
so  far  in  possession  as  to  begin  to  skin  it. 
Lundy  v.  State,  60  Ga.  143.  See  also  Williams 
v  Slate,  60  Ga.  368,  27  Am.  Rep.  412. 

And  the  mere  killing  of  an  animal  with  in- 
tent to  steal  it  has  been  held  a  taking.  Hall 
v  State,  41  Tex.  287;  Coombes  v.  State,  17 
Tex.  App.  259,  overruling  Martin  v.  Slate,  44 
Tex.  172.  ,  .  , 

7.  Taking  hy  the  Hand  of  Another  —  Arkansas. 
—  Lester  v.  State,  32  Ark.  727- 
Kentucky.  —  Cummins  v.  Com.,  5  Ky.  l~ 


Rep    176;  Sanderson  v.  Com.,  (Ky.  1889)  11 
Ky.  L.  Rep.  341,  12  S.  W.  Rep.  136. 

Massachusetts.  —  Com.   v.    Lucas,    2  Allen 
(Mass.)  170;  Com.  v.  Barry,  125  Mass.  390-  , 
New  York.  —  People  v.  Sheahan,  1  Wheel. 
Crim  (N  Y.)226;  People  v.  McMurray,  Sheld. 
(N.  Y.)  563,  4  Park.  Crim.  (N.  Y.)  234. 

North  Carolina.  —  State  v.  Stroud,  95  N-  Car. 

2 Pennsylvania.—  Com.   v.  Cruikshank,  138 

^Soulh^rolina.  —  'Sxa  State  v.  Hardy,  Dud- 
ley L.  (S.  Car.)  236. 

Tennessee.  —  Pyland  v.  Stale,  4  Sneed  (Tenn  ) 

Texas-  —  Madison  v.  State,  16  Tex.  App. 
43V  Watson  State,  21  Tex.  App.  598;  Sikesw. 
Slate  (Tex.  Crim.  1894!  28  S.W.  Rep.  688;  Lane 
v  Slate,  (Tex.  Crim.  1900)  55  S,  W.  Rep.  831. 
See  also  1  Hale  P.  C.  514;  2  East  P.  C.  555- 
If  a  thief  goes  to  an  inn,  and,  intending  to 
steal  a  horse,  directs  the  hostler  to  bring  out 
his  horse,  pointing  to  that  of  the  prosecutor, 
and  the  hostler,  at  his  desire,  leads  out  the 
horse  for  the  prisoner  to  mount,  there  is  a 
sufficient  taking.  Rex  v.  Pnman,  2  C.  fit  Y. 
423,  12  E.  C.  L.  201. 

8  Actual  Manual  Custody  Not  Necessary.— 
State  v.  Hunt,  45  Iowa  673;  Wixson  v.  People, 
(Supm.  Ct.  Gen.  T.)  5  Park.  Crim.  (N  \.)  119: 
Doss  v.  Stale,  21  Tex.  App.  505.  57  Am.  Rep. 
618  [overruling  Lott  v.  State,  20  Tex.  App.  230J; 
Dale  v.  State,  32  Tex.  Cum.  7S;  Harris  v. 
State  29  Tex.  App.  101,  25  Am.  St.  Rep.  717; 
Conner  v.  State,  24  Tex.  App  245; 

State,  41  Te«.  215;  People  *.  Gillis,  6  Ltah  84. 

9  Successive  Takings.  — Th  us,  in  Rex  v.  Birds- 
eye  4  C.  &  P.  386.  19  E.  C.  L.  433.  the  ac- 
cused had  stolen  three  articles.  About  two 
minutes  aflcr  taking  the  first  he  returned  and 
took  the  second,  and  then  half  an  hour  later 
returned  and  took  the  third.  It  was  held  thai 
the  first  and  second  taking  were  parts  of  a 
single  transaction,  but  that  the  third  was  a 
distinct  felony.  See  also  infra,  this  title,  Doc- 
trine of  Former  Jeopardy. 

10.  Taking  Several  Articles  Belonging  to  Same 
Person  a  Single  Larceny.  —  Lorton  v.  State,  7 
Mo  55;  State  v.  Daniels,  32  Mo.  558;  State  w. 
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some  authorities  where  the  articles  taken  belong  to  different  persons/  though 
other  authorities  hold  that  where  the  articles  stolen  belong  severally  to  different 
owners  there  are  several  distinct  offenses* 

(2)  Wrongful  Nature  of  Act—  Trespass.  -  In  order  to  constitute  a  taking 
such  as  will  support  a  charge  of  larceny,  it  must  be  against  the  will  of  the 
owner  or  at  least  without  his  consent.3  In  other  words,  the  act  of  taking 
must  be  a  trespass  against  the  owner's  possession/  but  actual  violence  is  not 
necessary,  since  fraud  may  take  the  place  of  force.5 

(3)  ;  Taking  Secretly.  —  It  is  very  clear  that  a  taking  of  goods  without  the 
owner  s  knowledge  is  without  his  consent,  and  it  has  been  held  that,  in  order 
to  constitute  the  crime  of  larceny,  the  act  of  taking  must  be  done  secretly 
so  as  not  only  to  deprive  the  owner  of  his  goods,  but  also  to  leave  him  with- 
out knowledge  of  the  taker."  This  decision,  however,  is  in  direct  conflict 
with  the  numerous  cases,  from  the  earliest  times  to  the  present  day,  in  which 
the  taking  was  accomplished  by  fraudulently  inducing  the  owner  to  deliver 
possession  of  the  goods,  or  by  forcibly  seizing  them  in  the  presence  of  the 
owner,7  and  the  doctrine  laid  down  so  broadly  has  been  contradicted  by  later 
decisions  of  the  same  court.8  * 

(4)  Taking  by  Fraud.  —  It  is  well  settled  that  a  taking  within  the  definition 
of  larceny  occurs  where  a  person,  by  means  of  some  fraud  or  trick,  and  with 


Beatty,  90  Mo.  143;  Slate  v.  Wagner,  118  Mo. 
626;  State  v.  Snyder,  50  N.  H.  150;  State  v. 
McCormack,  8  Oregon  236;  Kelly  v.  State,  7 
Baxt.  (Tenn.)  323;  State  v.  Williams,  '10 
Humph.  (Tenn.)  101;  Territory  v.  Heywood,  2 
Wash.  Ter.  180. 

1.  Taking  at  Same  Time  Articles  Belonging  to 
Different  Persons  Held  Single  Larceny.  —  Lorton 
v.  State,  7  Mo.  55;  State  v.  Morphin,  37  Mo. 
373;  State  v.  Hennessey,  23  Ohio  St.  339;  Stale 
v.  Smith,  23  Cine.  L.  Bui.  85,  10  Ohio  Dec 
(R  eprint)  682;  State  v.  Newton,  42  Vi.  z.vi 

2.  Stealing  at  Same  Time  Articles  Belonging  to 
Different  Persons  Held  Separate  Larcenies.  —  State 
v.  Snyder,  50  N.  H.  150;  State  v.  Thurston  2 
McMull.  L.  (S.  Car.)  382.  See  generally  infra, 
this  title,  Doctrine  of  Former  Jeopardy. 

3.  Taking  Must  Be  Against  Will  of  Owner  — 
England.  —  Reg.  v.  Prince,  38  L.  J.  M.  C.  8 
L.  R.  1  C.  C.  150,  19  L.  T.  N.  S.  364,  17  w.  tC. 
179.  11  Cox  C.  C.  193. 

United  States.  —  Weston  v.  U.  S.,  5  Cranch 
(C.  C.)  492. 

Massachusetts.  —  Com  v 
(Mass.)  375. 

North  Carolina.  —  Dodd  71 
(4  N.  Car.)  31. 

Tennessee.  —  Dodge  v 
(Tenn.)  84. 

Texas.  —  Garcia  v   State,  _ 
Am.  Dsc.  605;  Johnson  v.  Slate,  39  Tex,  393 
Mc.Mahon  v.  State.  1  Tex.  App.  102;  Pitts  v. 
Stale,  3-  Tex.  App.  210;  Bowling  v.  'state  13 
Te\-.  App  338. 

Taking  Goods  from  a  "  Penny-in-Slot  Machine  " 
by  placing  in  the  slot  a  plain  piece  of  metal  of 
the  sue  and  shape  of  a  penny  is  larceny.  Reg 
v.  Hands,  16  Cox  C.  C.  1S8,  56  L.  T  N  S  170 
52  J.  P.  24. 

As  to  Evidence  of  the  Nonconsent  of  the  0  wner 

s;e  infra,  this  section,  Evidence. 

4.  Taking  Must  Amount  to  Trespass  —  Eng- 
land —  Reg.  v.  Ashwcll,  16  p.  R.  D.  too, 
L  J.  M.  C.  65,  S3  L.  T.  N.  S.  773,  34  W  R 
297.  16  Cox  C.  C.  1,  50  J.  P.  181 

Illinois.  —  Johnson  r.  People,  113  111.  99. 
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.  Hamilton,  Term 
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26  Tex.  209,  82 


Iowa.  —  State  v.  Rivers,  60  Iowa  381. 

Massachusetts.  —  Com.  v.  James,  1  Pick. 
(Mass.)  375. 

Mississippi.  —  Beatty  v.  State,  61  Miss.  18. 

Missouri.  —  Hall  v.  Adkins,  59  Mo.  144; 
State  v.  Campbell,  108  Mo.  611. 

New  York.  —  People  v.  McDonald,  43  N.  Y. 
61;  Hildebrand  v.  People,  56  N.  Y.  394  15  Am 
Rep.  435. 

North  Carolina.  —  State?/.  Long,  1  Hayw  (2 
N.  Car.)  154. 

Tennessee.  —  State  v.  Byers,  2  Overt.  (Tenn.) 
no;  State  v.  Braden,  2  Overt.  (Tenn.)  68; 
Kempz/.  State,  11  Humph.  (Tenn.)  320;  Robin- 
son v.  State,  1  Coldw.  (Tenn.)  120,  78  Am. 
Dec.  487;  Porter  v.  State,  Mart.  &  Y.  (Tenn.) 
226;  Defrese  v.  State,  3  Heisk.  (Tenn.)  53,  8 
Am.  Rep.  1;  Morehead  v.  State,  9  Humph. 
(Tenn.)  636;  Hite  v.  Slate,  9  Yerg.  (Tenn.) 
198. 

Texas.  —  Williams  v.  State,  34  Tex.  558. 
Virginia.  —  Tanner  v.  Com.,  14  Grail.  (Va.) 
635. 

As  to  the  Trespass  involved  in  taking,  see  also 
infra,  ihis  section,  subdivisions  Goods  in  Pos- 
session of  Owner  •  Goods  in  Possession  of  Taker 

—  Possession  Distinguished  from  Mere  Custody. 

5.  Fraud  May  Supply  Place  of  Force.  —  Com. 
v.  James,  1  Pick.  (Mass.)  375.  See  also  infra, 
this  section,  Taking  by  Fraud. 

6.  Secrecy  in  Taking  Held  Necessary.  —  State 
v.  Ledford,  67  N.  Car.  60. 

7.  Secrecy  in  Taking  Not  Constituent  of  Larceny. 

—  Higgs  v.  Siaie,  113  Ala.  36;  State  v.  Fenn, 
4r  Conn.  590.  See  also  the  following  subdi- 
visions gf  this  section,  Taking  by  Fraud;  Taking 
by  Force  or  Putting-  in  Fear. 

"A  Secret  Taking  Is  Evidential  of  Ihe  exist- 
ence and  presence  of  some  one  or  more  of  the 
constituents  of  larceny,  but  is  not  itself  an 
element."     Higgs  v.  State,  113  Ala.  36. 

8.  Later  Decisions  in  North  Carolina.  —  State 
v.  Fisher,  70  N.  Car.  78;  State  v.  Powell,  103 
N.  Car.  424,  14  Am.  Si.  Rep.  821;  Slate  v. 
Bradburn,  104  N.  Car.  881;  State  v.  Hill,  114 
N.  Car.  780. 
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intent  to  steal,  procures  the  delivery  of  goods  to  him  by  the  owner  or  by  some 
one  ho  ding  Possession  for  the  owner,'  unless  the  delivery  is  made  for  the  pur- 
Dose of  iaising  the  property  or  title  in  the  goods  as  well  as  the  possession  * 
Snt  even  when  the  purpose  in  view  at  the  time  of  the  delivery  was  to  effect  a 
transfer  of  title  the  party  so  receiving  the  goods  may  nevertheless  be  guilty 
onareeny  under  some  circumstances.  This  is  the  case  where  he  goes  off  with 
tl  eToods  before  the  transaction  has  been  completed  and  the  full  consent  of 
the  own    has  been  given  to  the  transfer  of  the  title;-  or  where  possession  is 


1.  Possession  Obtained  by  Fraud  —  England. 
Reg.  v.  Robins,  Dears.  418,  18  J  nr.  1058,  6  Cox 
C  C.  420;  Reg.  v.  Morgan,  Dears.  395,  18  Jur. 
1085,  6  Cox  C.  C.  408;  Reg.  v  Kay  Dears  & 
B  231,  26  L.  J.  M.  C.  119,  3  Jur.  N.  S.  546.  5 
W.  R.  511,  7  Cox  C.  C.  289;  Reg.  v.  Steer,  2  C. 
&  K.  988,  61  E.  C.  L.  988,  1  Den  C.  C.  349,  1 . 
&  M.  11,  18  L.  J.  M  C.  30,  13  Jur.  41,  3  Cox 
C.  C.  187;  Reg.  v.  Simpson  2  Cox  U  235, 
Reg.  v.  Johnson,  2  Den.  C.  C.  3x0,  T  &  M. 
612,  21  L.  J.  M.  C .32,  15  Jur.  ill3.  5  Cox  C. 
C  372;  Reg.  v.  Rod  way,  9  C.  <V  P.  ,»4.  j» 
C.  L.  334;  Rex  v.  Wilkins  1  Leach  C.  C.  520, 
2  East  P.  C.  673;  Rex  v.  Hench,  R.  &  K.  U 

Alabama.  —  Frazier  v.  Stale,  85  Ala.  17,  7 
Am.  St.  Rep.  21. 

Indiana.  —  March  ».  State,  117  Ind.  547, 
Fleming  v.  State,  136  Ind.  149- 

Kentucky.  —  Elliott       Coin.,  12  Bush  (Ky.) 

11  Massachusetts.  -  Com.  v.  Wilde,  5  Gray 
(Mass.)  83,  66  Am.  Dec.  350;  Com.  v.  Collins, 

12  Allen  (Mass.)  181;  Com.  v.  Lawless,  103 
Mass  425;  Com.  v.  Whitman,  121  Mass.  361; 
Com.  v.  Jenks,  138  Mass.  484;  Com.*.  Lan- 
nan,  153  Mass.  2S7,  25  Am.  St.  Rep.  629;  Corn. 
v  Flvnn,  167  Mass.  460,  57  Am.  St.  Rep.  472, 
Com:  v.  Low,  Thach.  Crim.  Cas.  (Mass.)  477- 

Michigan.  —  People  v.  Shaw,  57  Mich.  403, 
58  Am.  Rep.  372. 

Mississippi.  -  Watson  v.  State :  36  Miss  593- 

Missouri.—  State  v.  Hall,  85  Mo.  669;  Sta.te 
v.  Zumbunson,  86  Mo.  in. 

New  York.  —  Smith  0.  People,  53  N.  Y.III, 

13  Am.  Rep.  474;  Loomis  7/.  People,  67  N.  Y. 
322  23  Am.  Rep.  123;  Weyman  v.  People,  4 
Hun  (N.  Y.)  511,  62  N.  Y.  623;  Macino  v.  Peo- 
ple, it  Hun  (N.  Y.)  127;  Hentz  v  Miller,  94 
N  Y  64-  People  v.  Morse,  99  N.  Y.  602;  Peo- 
ple v.  Jackson,  (Supm.  Ct.  Gen.  T.)  3  Park. 
Crim.(N.  Y.)39i;  ^ople  »  Hughes,  91  Hun 
(N  Y  )  354'  People  v.  Gottschalk,  66  Hun  (N. 
Y)  64,  affirmed  137  N.  Y.  569;  People  v. 
Laurence,  70  Hun  (N.  Y.)  80;  People  v.  Evans, 
69  Hun  (N.  Y.)  222,  affirmed  143  N  Y.  638; 
People  v.  Sumner,  33  N.  Y.  App.  D.v.  338; 
Kelly  v.  People,  6  Hun  (N.  Y.)  509. 

North  Carolina.—  State  f.  MacRae.  Ill  N. 
Car.  665.    See  State  v.  Long,  1  Hayw.  (2  N. 

Car.)  154.  , 

Oklahoma.  —  Devote  v.  Territory,  2  Okla. 

c(}2 

Pennsylvania.  —  Com.  ».  Eichclberger,  119 
Pa  St  254,  4  Am.  St.  Rep.  642;  Com.  v. 
Ye'rkes,  119  Pa.  St.  266;  Com.  *.  DifTenderfer, 
8  Lane'  L.  Rev.  209. 

■S&M/A  Carolina.  —  State  ».  Lindenihall,  5 
Rich.  L.  (S.  Car.)  237,  57  Am  Dec  743;  State 

Gorman,  2  Nott  &  M.  (S.  Car.)  9".  ™  Am. 
Dec.  576. 


Tennessee.  —  Collins  z/.  State,  15  I-ea  (Tenn.) 
68-  Mitchell  v.  State.  92  Tenn.  668;  Defrese  v. 
State  3  Heisk.  (Tenn.)  6o,  8  Am  Rep.  1. 

Texas.  —  Slate  v.  Vickery.  19  Tex.  326; 
Quitzow  v.  State,  I  Tex.  App.  67;  Madden  v. 
State  I  Tex.  App.  204;  Keonio  v.  State,  4 
Tex  App.  173;  Berg  v.  State,  2  Tex.  App.  148; 
Pitts  v.  State,  3  Tex.  App.  210,  5  Tex.  App 
122-  Peck  v.  State,  9  Tex.  App.  70;  Hornbeck 
v  State,  10  Tex.  App.  408;  Attetberry  v.  State, 
10  Tex.  App.  401;  High  v.  State,  (Tex.  Crim. 
1S93)  24  S.  W.  Rep.  284;  Shell  v.  State,  32 
Tex.  Ciim.  512. 

Washington.  —  State     Reis,  9  Wash.  329- 
See  also  infra,  this  section,  Effect  of  Delivery 
as  Giving  Possession  or  Mere  Custody  —  Bad- 
ment—  Exceptions  to  Rule. 

Obtaining  Possession  of  Money  under  Pretense 
of  Getting  Change  and  then  making  off  with 
it  without  giving  the  equivalent  in  return,  is 
larcenv.  Rex  v.  Williams,  6  C.  &  P.  390,  25 
E.  C.  L.  453-  See  also  Reg.  v.  McKale,  37  \- 
J.  M.  C.  97,  L.  R.  1  C.  C.  125,  18  L.  T.  N.  S. 
33c;  16  W.  R.  800,  11  Cox  C.  C.  32- 

Getting  a  Parcel  from  a  Carrier's  Servant  by 
falsely  pretending  lo  be  the  person  to  whom  it 
is  directed,  if  it  is  taken  animo  furandi,  is  a 
larceny,  because  the  servant  has  no  authority 
to  part  with  it  but  to  the  right  person.  Rex 
v.  Longstreeth,  I  Moody  137;  Madden  v.  Slate, 
1  Tex.  App.  204. 

Inducing  a  Person  to  Bet,  merely  for  the  pur- 
pose of  getting  possession  of  the  stakes  de- 
posited and  with  the  intent  to  appropriate  ihem 
regardless  of  the  event  on  which  the  bet  was 
made,  is  larceny.  Rex  v.  Robson,  R.  &  R.  U 
C.  413;  Reg.  v.  Buckmaster,  57  L.  J.  M.  25, 
20  Q.  B.  D  182,  57  L.  T.  N.  S.  720,  36  W.  R. 
701,  16  Cox  C  C.  339.  52  J-  P-  358. 

Obtaining  Letters  from  the  Post-office  by  one 
who  falsely  represents  that  he  was  sent  for 
ihem  bv  the  person  to  whom  they  were  ad- 
dressed is  larceny,  if  done  with  intent  to  steal. 
Reg.  v.  Gillings,  1  F.  &  F.  36 

2.  See  infra,  this  section,  Delivery  with  In- 
tent  to  Transfer  Title. 

3  Incomplete  Transaction  —  England.  —  Keg. 
v.  Bramtey,  L.  &  C.  21,  7  Jur  N.  S.  473.  4  L. 
T.  N.  S.  309,  9  W.  R.  555.  8  Cox  C  C  468; 
Reg  v.  Slowly,  12  Cox  C.  C.  269,  27  L  T.  N. 
S  803-  Rex  v.  Gilbert,  I  Moody  185;  Rex  v. 
Pratt, '1  Moody  250:  Rex  v.  Sharpless,  1  Leach 
C  C.  92,  2  East  P.  C  675:  Reg.  v.  Russett, 
(1892)  2  Q.  B.  314,  67  L.  T  N.  S.  124,  40  U  •  R. 
592,  17  Cox  C.  C.  534,  56  J.  P.  743; 

Georgia.  —  Crofton  v.  Stale,  79  Ga  5S4. 
Indiana.  —  March  e.  State,  117   Ind.  547; 
Crum  v.  State,  148  Ind.  401. 

loiva.  -  State  v.  Hall,  76  Iowa  85.  14  Am. 

StJ«2w£S*—  Stale  v.  Bickel,  7  Mo.  App.  572. 
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obtained  from  a  servant  of  the  owner,  under  a  pretense  of  purchasing,  when 
the  servant  had  no  authority  to  sell ; 1  or  where  a  servant  authorized  to  make 
a  delivery  only  on  the  performance  of  some  condition  by  the  party,  such  as 
the  payment  of  the  price  of  the  goods,  etc.,  is  by  some  trick  induced  to  make 
the  delivery  without  the  performance  of  the  condition.3 

(5)  Taking  by  Force  or  Putting  in  Fear.  —  The  taking  in  larceny  may  be 
accomplished  by  force  or  by  putting  in  fear,  if  it  is  not  of  such  a  character 
as  to  raise  the  offense  to  the  grade  of  robbery.3 

(6)  Taking  with  Consent  of  Owner.  —  The  converse  of  the  proposition  that 
the  taking  must  be  a  trespass  in  order  to  support  a  charge  of  larceny  is  that 
there  can  be  no  larceny  where  the  taking  was  with  the  owner's  consent,  or  by 
his  procurement  for  ulterior  purposes ; 4  but  there  is  no  such  consent  where 


New  Jersey. — Gardner  v.  State,  55  N.  J. 
L.  17. 

New  York.  —  Shipply  v.  People,  86  N.  Y. 
375,  40  Am.  Rep.  551;  St.  Valerie  v.  People,  64. 
Barb.  (N.  V.)  426. 

Virginia.  —  Blunt  v.  Com.,  4  Leigh  (Va.)  689, 
26  Am.  Dec.  341. 

Completion  of  Transaction  Question  of  Fact.  — 
Reg.  v.  Box,  9  C.  &  P.  126,  38  E.  C.  L.  68. 

1.  Inducing  Servant  of  Owner  to  Sell.  —  Reg. 
v.  Sheppard,  9  C.  &  P.  121,  38  E.  C.  L.  65; 
People  v.  Camp,  56  Mich.  548. 

2.  Possession  Obtained  from  One  Authorized  to 
Deliver  Only  on  Condition.  —  Thus,  where  a 
tradesman  sent  goods  by  a  servant  to  a  pur- 
chaser, to  be  delivered  only  on  payment  of  the 
price,  and  the  purchaser,  by  giving  the  servant 
counterfeit  money,  obtains  possession  of  the 
goods,  he  is  guilty  of  larceny.  Rex  v.  Small, 
8  C.  &  P.  46,  34  E.  C.  L.  286;  Reg.  v.  Stewart, 
1  Cox  C.  C.  174;  Reg.  v.  Webb,  5  Cox  C.  C. 
154. 

Tricking  Servant  in  Making  Change,  —  Reg.  v 
Hollis.  12  Q.  B.  D.  25,  49  L.  T.  N.  S.  572,  15 
Cox  C.  C.  345,  32  W.  R.  372,  53  L.  J.  M.  C.  38, 
48  J.  P.  120. 

3.  Taking  by  Force  or  Putting  in  Fear  —  Eng. 
land.  —  Reg.  v.  McGrath,  39  L.  J.  M.  C.  7,  L. 
R.  1  C.  C.  205,  21  L.  T.  N.  S.  543,  18  W.  R. 
119,  ri  Cox  C.  C.  347;  Reg.  v.  Hazell,  23  L. 
T.  N.  S.  562,  ir  Cox  C.  C.  597;  Reg.  v.  Lovell, 
50  L.  J.  M.  C.  91,  8  Q.  B.  D.  185,  44  L.  T.  N. 
S.  319,  30  W.  R.  416,  45  J.  P.  407. 

Connecticut.  —  Slate  v.  Kallaher,  70  Conn. 
398- 

District  of  Columbia.  —  Williams  v.  U.  S.,  3 
App.  Cas.  (D.  C.)  335. 

Georgia.  —  See  Long  v.  State,  12  Ga.  293. 

Indiana.  —  Engleman  v.  State,  2  Ind.  91,  52 
Am.  Dec.  494;  Smith  v.  State,  10  Ind.  106; 
Redman  v.  State,  I  Blackf.  (Ind.)  96;  Brennon 
v.  State,  25  Ind.  403. 

Missouri.  —  State  v.  Sommers,  12  Mo.  App. 
374- 

North  Carolina.  —  State  v.  Henderson,  66  N. 
Car.  627. 

South  Carolina.  —  State  v.  Watson,  7  S. 
Car.  63. 

Texas.  —  Boyd  v.  State,  (Tex.  Crim.  1895)  29 
S.  W.  Rep.  157. 

4.  Taking  with  Consent  or  by  Procurement  of 
Owner.  —  Haley  v.  State,  49  Ark.  147;  Drum- 
right  v.  State,  29  Ga.  430;  State  v.  Storts,  138 
Mo.  127;  Brown  v.  State,  18  Ohio  St.  496; 
Woods  v.  Slate,  26  Tex.  App.  490. 

What  Constitutes  Consent.  —  In  Rex  v.  Mac- 


daniel,  2  East  P.  C.  665,  one  of  the  defendants 
conspired  with  others  to  procure  two  men, 
ignorant  of  the  design,  to  rob  him  on  the  high- 
way, in  order  to  procure  to  themselves  the 
reward  for  apprehending  robbers,  and  he  ac- 
cordingly went,  in  pursuance  of  the  agreement, 
to  the  place  appointed,  where  the  supposed 
robbery  was  effected.  It  was  held  that  the 
taking  was  with  the  consent  of  the  owner. 

Consent  by  Acquiescence.  —  In  Reg.  v.  Reeves, 
5  Jur.  N.  S.  716,  the  defendant  took  the  prose- 
cutor's watch  out  of  his  pocket  while  the 
prosecuior,  somewhat  intoxicated,  was  partly 
asleep.  The  prosecutor  saw  the  act,  but  took 
no  steps  to  prevent  it,  because  he  believed  that 
the  defendant  was  acting  from  friendly  mo- 
tives. It  was  held  that  such  taking  was  not 
larceny.  See  also  State  v.  Fisher,  106  Iowa 
658.  Compare  Schafer  v.  State,  (Ala.  1890)  8 
So.  Rep.  670.  In  this  case  il  was  held  a  ques- 
tion for  the  jury  whether  the  owner  consented 
to  the  taking  of  his  watch,  it  appearing  that 
he  was  drunk  at  the  time,  but  not  too  drunk 
to  know  and  feel,  and  that  he  felt  the  defend- 
ant take  his  watch. 

Consent  of  Supposed  Owner.  —  The  defendant 
cannot  justify  his  act  by  the  consent  of  one 
who  he  mistakenly  thinks  is  ihe  owner,  if  the 
thing  taken  is  in  the  peaceable  possession  of 
another.    Drumright  v.  State,  29  Ga.  430. 

But  it  is  otherwise  if  the  thing  is  not  in  the 
actual  possession  of  any  one.    State  v.  Mat- 
thews, 20  Mo.  55. 
Consent  of  Bailee  of  Owner.  —  Oakley  v.  State, 

40  Ala.  372. 
Consent  of  Owner's  Agent.  —  Heskew  v.  State, 

18  Tex.  App.  275. 
Consent  of  Owner's  Servant.  —  State  v  Mc- 

Cartey,  17  Minn.  76. 

Consent  of  One  Joint  Owner  Sufficient.  —  Taylor 
v.  State,  18  Tex.  App.  489;  Williams  v.  State, 

19  Tex.  App.  276. 
Possession  as  Evidence  of  Ownership.  —  State  v. 

Boone,  70  Mo.  649. 

Evidence  of  Nonconsent.  —  Direct  proof  that 
the  taking  was  without  the  owner's  consent 
can  be  made  only  by  him,  and  other  and 
ulterior  proof  cannot  be  resorted  to  unless  it 
is  impossible  to  procure  this  best  evidence. 
Chisolm  v.  State,  45  Ala.  66;  State  i-.  Morey, 
2  Wis.  494,  60  Am.  Dec.  439;  State  v.  Moon, 

41  Wis.  684,  Fowle  v.  Slate,  47  Wis.  545.  See 
also  People  v.  Jacks,  76  Mich.  218;  2  Arch- 
bold's  Crim.  Pr.  and  PI.  (8th  ed.)  1196. 

If  the  Owner  Is  Examined  as  a  Witness,  or 
could  have  been  examined  as  a  witness,  in  the 
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the  owner  of  goods  discovers  a  design  to  steal  them,  and  apparently  facilitates 
its  accomplishment,  though  in  reality  he  provides  for  the  capture  of  the  thieves 
before  they  can  get  away  with  the  goods.*  There  is  a  difference,  however, 
between  a  case  where  the  owner  of  goods  sets  a  trap  to  catch  a  thief  merely 
bv  leaving  the  goods  exposed,  etc.,  in  order  that  they  may  be  taken,  and  a 
case  where  the  owner,  by  his  agent  or  otherwise,  solicits  a  person  suspected  of 
an  intention  of  stealing  to  come  forward  and  commit  the  criminal  act  In 
the  latter  case  the  taking  is  with  the  consent  of  the  owner,  and  therefore  does 

not  constitute  larceny.*  , 
(7)  Taking  with  Consent  of  Owner's  Wife  -  Where  goods  arc  taken  with 
the  consent  of  the  owner's  wife,  it  is  considered  that  the  taking  is  quasi  by  the 
consent  of  the  owner.  This  rule  proceeds  on  the  theory  that  a  wife  has  an 
interest  in  her  husband's  goods.*  If  however,  a  wife  delivers  the  goods  to 
or  permits  them  to  be  taken  by  her  paramour,  he  is  guilty  of  larceny,  and 
this  is  true  though  the  adultery  was  not  actually  committed  but  was  only 
intended  ■  5  but  it  has  been  held  that  there  can  be  no  taking  by  the  man  unless 
he  actively  participated  either  in  removing  the  goods  or  spending  the  money 
stolen.6  Another  requisite  to  charge  the  paramour  with  larceny  is  that  the 
goods  taken  must  have  been  the  property  of  the  husband.  Taking  only  the 
wife's  wearing  apparel  is  not  sufficient.7 


case,  only  his  testimony  is  admissible  to  prove 
that  the  taking  was  without  his  consent. 
Bubster  v.  State,  33  Neb.  663;  Perrv  v.  State, 
44  Neb.  414;  Rema  v.  State,  52  Neb.  375; 
State  v.  Moon,  41  Wis.  684.  See  also  Allen  v. 
State,  (Tex.  Crim.  1893)  24  S.  W.  Rep.  30. 

Circumstantial  Evidence  is  admissible  to  prove 
that  the  taking  was  without  the  owner's  con- 
sent. Wilson  v.  State,  45  Tex.  77.  23  Am. 
R-p  602-  McMahon  v.  State,  1  Tex.  App. 
102-  Erskine  v.  State,  1  Tex.  App.  405;  Welsh 
v  State,  3  Tex.  App.  422;  Rains  v.  State,  7 
Tex.  App.  588;  Stewart  v.  State,  9  Tex.  App. 
321-  Clayton  v.  State,  15  Tex.  App.  348:  Love 
t:  S'tate,  15  Tex.  App.  563;  Schultz  v.  State,  20 
Tex.  App.  308.  . 

1.  Permitting  Intended  Larceny  in  Order  to 
Capture  Thief  —  England.  —  Reg.  v.  Williams, 

1  C.  &  K.  19s,  47  E.  C.  L.  195:  Rex  v.  Eggin- 
ton,  2  LeachC.  C.  913,  2  East  P.  C.  494.  666.  2 
B.  &  P.  508,  5  Rev.  Rep.  689;  Rex  v.  Norden, 

2  East  P.  C  666,  Foster  129. 

California.  —  People  v.  Hanselman,  76  Cal. 
460,  9  Am.  St.  Rep.  238. 

Georgia,  — Varner  v.  State,  72  Ga.  745. 
North  Carolina.  —  State  v.  Adams,  115  N. 

^Tennessee.—  McAdams  v.  State,  8  Lea(Tenn.) 
456;  Sanders  v.  Slate,  2  Shannon  Tenn.  Cas. 
606!  ^ 

Texas.  —  Alexander  v.  State,  12  Tex.  540; 
Pigg  v.  State,  43  Tex.  108. 

2  Taking  by  Procurement  or  at  Solicitation  of 
Owner.  —  Williams  v.  State,  55  Ga.  391;  State 
v  Jernagan,  Term  (4  N.  Car.)  44;  Dudd  v. 
H  amil ton,  Term  (4  N.  Car.)  31 ;  State  v.  Adams, 
115  N.  Car,  775.  ,  „        ,    _..    _  . 

3.  Taking  with  Consent  of  Owner  s  Wife  Not 
Larceny.  —  1  Hale  P.  C,  5H:  2  East  P.  C.  558; 
Lamphier  v.  State,  70  Ind.  317. 

11  it  appears  that  the  goods  could  not  have 
been  obtained  otherwise  than  by  the  delivery 
of  the  owner's  wife,  it  may  be  presumed  that 
they  were  received  from  her.  Rex  v.  liar- 
lison,  1  Leach  C.  C.  47.  2  East  P.  C.  559-  See 
45  &  46  Vict.,  c.  75.  §  '6-  ,     ,,  „ 

Assisting  a  Wife  to  Steal  Her  Husband's  Goods 
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is  not  larceny  within  the  principle  stated  in 
the  text,  where  the  wife  has  not  committed  and 
docs  not  intend  to  commit  adultery.  Reg.  v. 
A  very.  Bell  Cr.  Cas.  150,  28  L.  J.  M.  C.  185,  5 
Jur.  N.  S.  577,  7  W.  R.  43L  8  Cox  c-  c  l8+; 
State  v.  Banks,  48  Ind.  197. 

4.  Taking  by  Wife's  Paramour  Held  Larceny  — 
England.  —  Reg.  v.  Thompson,  4  Gox  C.  C. 
191,  1  Den.  C.  C.  549.  T.  &  M.  294.  14  Jur-  488; 
Reg  v  Featherstone,  6  Cox  C.  C.  376,  Dears. 
369,  2  C.  L.  R.  774.  23  L.  J.  M.  C  127.  18  jur. 
S38,  2  W.  R.  496;  Reg.  v.  Berry,  8  Cox  C.  C.  117, 
Bell  Cr.  Cas.  95,  28  L.  J.  M.  C.  70,  5  Jur.  N. 
S  228,  7  W.  R.  240;  Reg.  v.  Deer,  9  Cox  C.  C. 
225,  L.  &  C.  240,  32  L.  J.  M.  C.  33,  8  Jun  N. 
S.  1216,  7  L.  T.  N.  S.  366,  11  W.  K.  43;  Reg- 
v  Harrison,  12  Cox  C.  C.  19;  Reg.  v.  Flatman, 
14  Cox  C.  C.  396,  42  L.  T.  N.  S.  159.  44  J-  f- 
3T4-  Reg.  v.  Tollett,  C.  &  M.  112,  41  E.  C.  L. 
67: 'Reg.  v.  Kenny,  2  Q.  B.  D.  307;  Rex  v. 
Tolfrce.  1  Moody  243-  _  .  , 

California.  —  People  v.  Swalm,  So  Cal.  46, 
13  Ani.  St.  Rep.  96. 

Indiana.  —  State  v.  Banks,  48  Ind.  197. 
New  York.  —  People  v.  Schuyler,  6  Cow. 
(N.  Y.)  572. 

The  Reason  given  by  Lord  Campbell  for  this 
is  that  the   wife,  by   committing  adultery, 
determines  "  her  quality  ot  wife  and  has  no 
longer  any  property  in  her  husband's  goods. 
Reg.  v.  Featherstone,  26  Eng.  L.  &  Eq.  570. 

But  it  has  been  said  that  the  dictum  so  laid 
down  is  misleading  as  tending  to  show  an  ex- 
ception to  the  general  rule  that  a  wife  cannot 
be  convicted  of  stealing  her  husband's  goods. 
2  Roscoe's  Crim.  Evidence  682. 

5  Adultery  Intended  but  Not  Actually  Commit- 
ted. —  Reg.  v.  Tollett,  C.  &  M.  112,  41  E.  C.  L. 
67-  Reg  r  Thompson,  I  Den.  C.  C.  549;  Reg. 
v.  Mutters,  10  Cox  C.  C.  50,  L.  &  C  511.  34  L- 
T.  M.  C.  <4,  11  Jur.  N.  S.  144.  "  L.  T.  N.  S. 
642,  13  W.  R.  326;  State  v.  Banks,  48  Ind.  197. 

6  Active  Participation  by  Paramour.  —  Reg.  v. 
Taylor  12  Cox  C.  C.  627;  Reg.  v.  Rosenberg, 
1  C.  &  K.  233.  47  E.  C.  L.  233,  1  Cox  CC.  21. 

7.  Taking  Wife's  Wearing  Apparel.  —  Keg.  v. 
Fitch,  7  Cox  C.  C.  269,  Dears.  &  B.  87,  26  L. 
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b.  Goods  in  Possession  of  Owner.  —  There  can  be  no  taking  of  goods 
within  the  definition  of  larceny,  unless  the  goods,  at  the  time  of  the  act,  were 
in  the  owner's  possession,  actual  or  constructive,  because  without  such  posses- 
sion there  can  be  no  trespass,  which  is  the  essence  of  larceny.1 

c.  Goods  in  Possession  of  Taker  —  (i)  Rule  Stated.  —  If  goods  in  the 
possession  of  a  person  other  than  the  owner  are  converted  by  that  person  to 
his  own  use,  such  conversion  is  not  a  taking,  and  consequently  is  not  a  larceny, 
because  there  is  no  trespass.  The  wrongful  act  in  such  a  case  does  not  consist 
in  getting  possession  of  the  thing,  but  in  making  an  improper  use  of  that 
which  the  party  already  has.  This  rule  applies,  however,  only  where  the 
party  has  technical  possession,  as  in  cases  of  bailment  by  or  for  the  benefit 
of  the  owner,  in  which  respect  possession  is  to  be  distinguished  from  mere 
custody.2 

(2)  Possession  Distinguished  from  Mere  Custody  —  (a)  Statement  01  Principle.  — 
In  considering  the  doctrine,  in  the  law  of  larceny,  that  a  taking  is  a  trespass 
against  the  owner's  possession,  it  is  important  to  note  that  there  is  a  distinc- 
tion between  possession  and  mere  custody.  The  owner  of  goods,  by  delivering 
them  to  another,  may  give  such  other  person  the  mere  custody  c  r  charge  of 
the  goods,  the  technical  possession  remaining  in  himself,  or  he  may,  by  such 
delivery,  divest  himself  of  the  possession  of  the  goods;  and  then  again,  though 
the  possession  may  pass  by  the  delivery,  it  may  revert  to  the  owner  of  the 
goods  without  any  change  of  custody.    It  is  accordingly  as  obvious  as  it  is 


J.  M.  C.  169,  3  Jur.  N.  S.  524,  5  W.  R.  527; 
State  v.  Banks,  48  Ind.  197.  But  see  Reg.  v. 
Tollett,  C.  &  M.  H2,  41  E.  C.  L,  67.  Compare 
People  v.  Swalm,  80  Cal.  46,  13  Am.  St.  Rep. 
96. 

1.  Goods  in  Possession  of  Owner  —  England.  — 

Rex  v.  Adams,  R.  &  R.  C.  C.  225;  Rex  v 
Hart.  6  C.  &  P.  106,  25  E.  C.  L.  303;  Reg.  v. 
Smith,  2  Den.  C.  C.  449,  21  L.  J.  M.  C.  nr,  16 
Jur.  414,  5  Cox.  C.  C.  533;  Reg.  v.  Frampton, 
2  C.  &  K.  47,  61  E.  C.  L.  47;  Reg.  v.  Petch, 
14  Cox  C.  C.  116,  38  L.  T.  N.  S.  788;  Reg.  v. 
Pratt,  Dears.  360,  2  C.  L.  R  774,  18  Jur.  539 
2  W.  R.  497,  6  Cox  C.  C.  373. 

Idaho.  —  State  v.  Farris,  (Idaho  1897)  51  Pac. 
Rep.  772. 

Missouri. — State  v.  Donovan,  121  Mo.  496. 

North  Carolina.  —  State  v.  Long,  I  Hayw. 
(2  N.  Car.)  154. 

Pennsylvania.  —  State  v.  Campbell,  Add. 
(Pa.)  232. 

Tennessee.  —  Kemp  v.  State,  11  Humph. 
(Tenn.)  320;  Robinson  v.  State,  1  Coldw.(Tenn  ) 
120,  78  Am.  Dec.  487;  Porter  v.  State,  Mart. 
&  Y.  (Tenn.)  226;  Defrese  v.  State,  3  Heisk. 
(Tenn.)  60,  8  Am.  Rep.  1;  Stater-.  Braden,  2 
Overt.  (Tenn.)  67. 

Texas.  —  Castello  v.  State,  36  Tex.  324;  Gad- 
son  v.  State,  36  Tex.  350;  Garner  v.  State,  36 
Tex. 693;  Shoefercater  ?>.  State,  5  Tex.  App.  207. 

West  Virginia.  —  State  v.  Chambers,  22  VV. 
Va.  779,  46  Am.  Rep.  550. 

As  to  the  distinction  between  the  possession 
of  goods  and  mere  custody,  see  infra,  this 
section.  Possession  Distinguished  from  Mere 
Custody. 

What  Constitutes  Possession  in  General.  —  Com. 
v.  Butts,  124  Mass.  449;  Truslow  State,  95 
Tenn.  189. 

Constructive  Possession  —  Alabama.  —  Bazell 
v.  State,  89  Ala.  14;  Burger  v.  Stale,  83  Ala.  36. 

Tennessee.  —  Cassels  v.  Stale,  4  Yerg.  (Tenn.) 
149;  Hite  v.  State,  9  Yerg.  (Tenn.)  205;  Lavv- 
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rence  v.  State,  I  Humph.  (Tenn.)  228,  34  Am. 
Dec.  644;  Morehead  v.  State,  9  Humph.  (Tenn.) 
636;  Pritchetl  v.  State,  2  Sneed  (Tenn.)  285,  62 
Am.  Dec.  468;  Pyland  v.  State,  4  Sneed  (Tenn  ) 

358. 

Texas.  —  Jones  v.  State,  3  Tex.  App.  498; 
Crockett  v.  State,  5  Tex.  App.  526;  Moore  v. 
Stale,  8  Tex.  App.  496;  Huffman  v.  State,  28 
Tex.  App.  174;  McOrew  v.  State,  31  Tex.  Crim. 
336;  Bennett  v.  S  ate,  32  Tex.  Crim.  216; 
Webb  v.  State,  (Tex.  Crim.  1898)  44  S.  W.  Rep. 
498. 

Possession  Presumed  from  Ownership.  —  State 
v.  Moore,  101  Mo.  316;  State  v.  Gallimore,  7 
Ired.  L.  (29  N.  Car.)  147;  State  v.  Becomb, 
Add.  (Pa.)  386. 

Possession  of  Owner's  Servant,  Agent,  or  Bailee 
—  Massachusetts.  —  Com.  v.  Rubin,  165  Mass. 
453-  , 

Missouri.  —  State  v.  Moore,  101  Mo.  316. 
New  Hampshire.  —  State  v.  Gorham,  55  N. 
H.  152. 

New  York.  —  People  v.  McDonald,  43  N.  Y. 
61;  People  v.  Smith,  (Oyer  &  T.  Ct.)  1  Park. 
Crim.  (N.  Y.)  329. 

North  Carolina.  — Stale  v.  Hardison,  75  N. 
Car.  203. 

Tennessee.— Owen  v.  State,  6  Humph.  (Tenn.) 
330. 

Texas.  —  Langford  v.  State,  8  Tex.  115; 
Dignovvitty  v.  State,  17  Tex.  521,  67  Am.  Dec. 
670;  Billard  v.  State,  30  Tex.  367,  94  Am. 
Dec.  317;  Isaacs  v.  State,  30  Tex.  450;  Gallin 
v.  Stale,  39  Tex.  130;  Moseley  v.  State,  42 
Tex.  78;  Cox  v.  State,  43  Tex.  roi;  Blackburn 
v.  State,  44  Tex.  458,  Thomas  v.  State,  1  Tex. 
App.  289;  Bagley  v.  State,  3  Tex.  App.  163; 
Gaines  v.  State,  4  Tex.  App.  330;  Jinks  z. 
State,  5  Tex.  App.  68;  Fore  v.  State,  5  Tex. 
App.  251;  Trafton  v.  State,  5  Tex.  App.  480; 
Clark  r.  Slate,  23  Tex.  App.  612. 

2.  See  the  next  following  division  of  this  sec- 
tion, Possession  Distinguished  from  Mere  Custody. 
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well  settled  that  the  conversion  of  goods  by  one  who  has  the  mere  custody  of 
them  is  a  trespass,  and  therefore  a  larceny;  while  a  conversion  by  one  who 
has  the  technical  possession  of  another's  goods  is  not  larceny,  because  the 
element  of  trespass  is  wanting.' 

(b)  Effect  of  Delivery  as  Giving  Possession  or  Mere  Custody  —  aa.  Master  and  Servant.  — 
If  the  owner  of  goods,  being  in  possession  thereof,  places  them  in  the  keeping 
of  his  servant  either  by  delivery  or  permission,  the  possession  still  remains  in 
the  owner,  and  the  servant  has  merely  the  custody.2  At  one  time  the  Eng- 
lish courts  entertained  some  doubts  as  to  this  doctrine,  and  though  the  doubts 
were  soon  removed  by  statute,3  it  has  since  been  determined  that  the  statute 

1.  Possession  Distinguished  from  Merc  Custody 

—  England.  —  Reg.  v.  Evans,  C.  &  M.  633,  41 
E.  C.  L.  344;  Rex  v.  M'Namie,  1  Moody  368; 
Reg.  v.  Jones,  C.  &  M.  611,  41  E.  C.  L.  332. 
See  also  2  East  P.  C.  564,  682. 

United  States.  — Ex  p.  Kenyon,  5  Dill.  (U. 
S.)  389,  12  Myers  Fed.  Dec,  §  809. 

California.  —  People  v.  Montarial,  120  Cal. 
691. 

fowa.  —  State  v.  Wood,  46  Iowa  116. 

Kentucky.  —  Snapp  v.  Com.,  82  Ky.  173; 
Smith  v.  Com.,  96  Ky.  85,  49  Am.  St.  Rep.  287. 

Mississippi.  —  Beatty  v.  State,  61  Miss.  18. 

Missouri.  —  Hall  v.  Adkins,  59  Mo.  144. 

New  York.  —  People  v.  Cruger,  102  N.  Y. 
510,  55  Am.  Rep.  830,  4  N.  Y.  Crim.  452, 
reversing  38  Hun  (N.  Y.)  500,  4  N.  Y.  Crim.  60. 

North  Carolina.  —Stale  v.   Hayes,  in  N. 
Car.  727;  State  v.  Copeland,  86  N.  Car.  691. 

Texas.  —  Pitts  v.  State,  3  Tex.  App.  210; 
Berg  v.  State,  2  Tex.  App.  148;  Hernandez  v. 
State,  20  Tex.  App.  151;  Loll  v.  State,  24  Tex. 
App.  723. 

Delivery  for  Safe  Keeping  Only.  — Where  a 
package  of  money  or  goods  is  delivered  to  a 
person  to  keep  for  the  owner,  and  the  only 
authority  of  such  person  in  respect  to  the  pack- 
age is  to  keep  it  safely  and  deliver  it  to  the 
owner  on  request,  it  is  larceny  if  he  takes  any- 
thing from  the  package  and  converts  it. 
People  v.  Montarial,  120  Cal.  691.  See  also 
infra,  this  section,  Bailment—  Breaking  Bulk. 

2.  Rule  that  Servant  Has  Mere  Custody  as  Dis- 
tinguished from  Possession  —  England.  —  Reg.  v 
Cooke,  12  Cox  C.  C.  10,  40  L.  J.  M.  C.  68,  L. 
R.  1  C.  C.  295,  24  L.  T.  N.  S.  108,  19  VV.  R. 
389;  Reg.  v.  Heath,  2  Moody  33;  Rex  v.  Hard- 
ing,' R.  &  R.  C.  C.  125;  Rex  v.  Bass,  1  Leach 
C.  C.  251;  Rex  v.  Chipchase,  2  Leach  C.  C. 
699;  Rex  v.  Hammon,  2  Leach  C.  C.  1083,  4 
Taunt.  304,  R.  &  R.  C.  C.  221,  13  Rev.  Rep. 
596-  Rex  v.  Paradice,  2  East  P.  C.  565;  Reg. 
v.  White,  9  C.  &  P.  344,  3§  E.  C.  L.  145;  Reg. 
v.  Harvey,  9  C.  &  P.  353.  38  E.  C.  L.  150; 
Reg.  v.  Gruncell,  9  C.  &  P.  365,  38  E.  C.  L. 
157;  Reg.  v.  Jackson,  2  Moody  32. 

United  States.  —  U.  S.  v.  Walker,  I  Cranch 
(C.  C.)  402;  U.  S.  v.  Clew,  4  Wash.  (U.  S.)  700. 

Alabama.  —  Case  v.  State,  26  Ala.  17;  Ox- 
ford v.  State,  33  Ala.  416;  Crocheron  v.  State, 
86  Ala.  64,  11  Am.  St.  Rep.  18;  Holbrook  v. 
State,  107  Ala.  154,  54  Am.  St..  Rep.  65. 

Arkansas.  —  Powell  r.  Slate,  34  Ark.  693. 

California.  —  People  v.  Garcia,  25  Cal.  531; 
People  v.  Belden,  37  Cal.  51;  People  v.  Perini, 
94  Cal.  573. 

Colorado. —  See  Brown  v.  People,  20  Colo.  161. 

Indiana.  —  Marcus  v.  State.  26  Ind.  toi. 

Iowa.  —  Ennis  v.  State,  3  Greene  (Iowa)  67. 
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Kentucky.  —  Gill  v.  Bright,  6  T.  B.  Mon. 
(Ky.)  131;  Warmoth  v.  Com.,  81  Ky.  133; 
Green  v.  Com.,  12  Ky.  L.  Rep.  750. 

Massachusetts.  — Com.    V.  Brown,  4  Mass. 
580;  Com.  v.  Berry,  99  Mass.  428,  96  Am.  Dec. 
767;  Com.  v.  Davis,  104  Mass.  548. 
New  Hampshire.  —  Eaton  v.  Farmer,  46  N. 

H.  2CO. 

New  York.  —  People  v.  Phelps,  (Oyer  &  T. 
Ct.)49  How.  Pr.  (N.  Y.)  437.  affirmed  6  Hun 
(N.  Y.)40i,  72  N.  Y.  334;  People  v.  Dunn,  53 
Hun  (N.  Y.)  381;  People  V.  Wood,  (Oyer  &  T. 
Ct.)2  Park.  Crim.  (N.  Y.)  22;  McClure's  Case, 
3  City  Hall  Rec.  (N.  Y.)  154. 

North  Carolina.  —  State  v.  Higgins,  1  Mart. 
(1  N.  Car.)  62:  State  v.  Jarvis,  63  N.  Car.  556. 
Ohio.  —  Manson  v.  State,  24  Ohio  St.  590. 
Pennsylvania.  —  Com.  v.  Hutchinson,  2  Pars. 

Eq.  Cas.  (Pa.)- 384.  ^  , 

Texas.  —  Cobletz  v.  State,  36  Tex.  353;  Crook 
v.  Slate,  39  Tex.  Crim.  252. 

Vermont.  —  State  v.  White.  2  Tyler  (Vt.)  352. 
Virginia.  —  Walker  v.  Com.,  8  Leigh  (Va.) 
743. 

Wisconsin.  —  State  v.  Schingen,  20  Wis.  74; 
Jenkins  v.  Stale,  62  Wis.  49. 

Where  Money  Is  Given  to  a  Servant  to  Get  It 
Changed,  and  the  servant,  instead  of  doing  so, 
runs  away  wilh  the  money,  he  is  guilty  of 
larceny.  Rex  v.  Atkinson,  I  Leach  C.  C.  302, 
note  a.  See  also  Reg.  v.  Reynolds,  2  Cox  C. 
C.  170. 

Attempted  Distinction  as  to  Goods  Not  Actually 
Delivered  to  Servant  by  Master. —  Lord  Hale 
draws  a  distinction  between  the  case  of  an 
actual  delivery  of  goods  to  a  servant  by  his 
master  and  a  case  where  a  servant  takes 
charge  merely  by  the  master's  permission,  and 
says  that  in  the  first  case  the  servant  has  the 
possession  as  distinguished  from  mere  custody, 
so  lhat  a  conversion  by  him  will  not  constitute 
larceny  at  common  law,  while  in  the  latter 
case  he  has  only  the  bare  charge  or  custody. 
1  Hale  P.  C.  506,  667. 

But  Mr.  East  denies  that  there  is  such  a  dis- 
tinction, and  shows  that  Lord  Hale  wavered 
in  the  opinion  just  stated.  2  East  P.  C.  564. 
See  also  Aishcome  v.  Hundred  of  Spelholme, 
1  Show.  94,  241. 

3  Taking  by  Servant  Declared  Larceny  by  Stat- 
ute.—21  Hen.  VIII.,  c  7.  This  statute,  after 
reciting  that  it  was  doubtful  whether  or  not  a 
conversion  by  a  servant  of  his  master's  goods 
was  a  felony  at  common  law,  proceeded  to  de- 
clare the  act  to  be  larceny. 

Scope  of  Statute.  —  This  statute  extended  only 
to  such  as  were  servant?  to  the  owners  of  the 
goods  at  the  time  of  the  delivery  and  when 
they  were  stolen,  and  to  such  goods  as  were 
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was  only  declaratory  of  the  common  law.1  But  a  servant  sometimes  takes  as 
a  bailee  of  or  for  his  master,  and  whether  or  not  a  conversion  by  him  then 
constitutes  larceny  is  governed  by  the  principles  which  are  applicable  in  other 
cases  of  bailment.3 

Servants  Authorized  to  Sell.  —  Where  a  servant  has  authority  to  sell  goods  in  the 
master's  presence,  or  on  his  premises,  but  not  to  deal  with  them  in  any  other 
manner,  as  in  the  case  of  a  salesman  of  a  shopkeeper,  it  is  obvious  that  he  has 
only  the  custody,  and  that  it  is  larceny  if  he  carries  away  any  of  the  goods 
for  his  own  use;3  but  if  he  sells  them  to  a  bona  fide  purchaser  and  appropri- 
ates the  proceeds  before  depositing  them  in  the  till,  he  is  not  guilty  of  larceny, 
either  of  the  goods,  because  he  did  not  take  them,4  or  of  the  proceeds, 
because  the  master  never  had  possession  thereof. 5  If,  however,  a  servant 
sells  his  master's  goods  when  he  has  no  authority  to  do  so,  and  with  the 
intention  of  defrauding  his  master,  it  is  larceny  of  the  goods,6  and  if  the  pur- 
chaser receives  the  goods  with  knowledge  of  the  servant's  want  of  authority  to 
sell,  he  also  is  guilty  of  larceny.7 

Who  Are  Servants.  —  A  servant  is  one  who  is  employed  to  render  personal 
service  to  another  otherwise  than  in  the  pursuit  of  an  independent  calling,  and 
who,  in  such  service,  remains  entirely  under  the  control  and  direction  of  the 
employer.8  The  relation  may  be  created  by  an  employment  for  a  single 
service,9  and  the  rule  that  a  servant  has  merely  the  custody  of  his  master's 
effects  applies  as  well  in  the  case  of  such  special  employment  as  in  other 
cases;10  but  it  is  sometimes  a  matter  of  difficulty  to  determine  whether  the 
relation  of  master  and  servant  has  been  created,  and  this  is  usually  a  question 
of  fact  to  be  determined  like  other  questions  of  that  sort.11 

bb.  Special  ok  Qualified  Delivery.  —  The  owner  of  goods  may  deliver  them  to 
another  person  who  is  not  a  servant,  under  such  circumstances  as  to  pass  only 
the  custody  and  not  the  possession.     This  occurs  where  the  purpose  of 


delivered  to  keep  for  the  use  of  the  master 
and  to  be  returned  to  him  again.  2  East  P. 
C.  562.     Compare  I  Hale  P.  C.  668. 

1.  Statute  Declaratory  of  Common  Law.  —  Rex  v. 
Wilkins,  i  Leach  C.  C.  520. 

2.  See  infra,  this  section,  Bailment  —  Pule 
thai  Bailment  Passes  Possession,  paragraph 
Servants  as  Bailees. 

3.  Larceny  by  Salesmen,  etc.  —  Atterberry  v. 
State,  56  Ark.  515;  People  v.  Perini.  94  Cal. 
573;  Marcus  v.  State,  26  Ind.  101;  People  v. 
Call,  1  Den.  (N.  Y.)  120,  43  Am.  Dec.  655; 
Cobletz  v.  State,  36  Tex.  353;  Walker  v.  Com., 
8  Leigh  (Va.)  743. 

4.  Sale  of  Goods  and  Appropriation  of  Proceeds 
by  Salesman  Not  Larceny  of  Goods.  —  Reg.  v. 
Brackett,  4  Cox  C.  C.  274;  Reg.  v.  Betts,  Bell 
Cr.  Cas.  90,  28  L.  J.  M.  C.  69,  5  Jur.  N.  S.  274, 
7  W.  R.  239,  8  Cox  C.  C.  140. 

5.  Appropriation  of  Proceeds  Before  Deposit  in 
Till  Not  Larceny.  —  Langley's  Case,  4  City  Hall 
Rec.  (N.  Y.)  159.  See  also  infra,  this  section, 
Bailment  —  Rule  that  Bailment  Passes  Possession, 
paragraph  Servants  as  Bailees. 

Where  the  servant  before  he  places  the 
money  in  the  till  intends  to  appropriate  it,  and 
with  that  intent  simply  puts  it  in  the  till  for 
his  own  convenience  in  keeping  it  for  himself, 
this  will  not  make  his  appropriation  of  it  just 
afterwards  larceny.  Com.  v.  Ryan,  155  Mass. 
52^,  31  Am.  St.  Rep.  560. 

6.  Unauthorized  Sale  with  Fraudulent  Intent.  — 
Reg.  v.  Hornby,  1  C.  &  K.  305,  47  E.  C.  I.. 
305. 

7.  Purchaser  with  Knowledge  of  Servant's  Want 
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of  Authority.  —  Reg.  v.  Hornby,  1  C.  &  K.  305, 
47  E.  C.  L.  305. 

8.  Who  Are  Servants  —  England.  —  Reg.  v. 
Winbow,  5  Cox  C.  C.  346;  Reg.  v.  Marsh,  3  F. 
&  F.  523. 

Alabama.  —  Heygood  v.  State,  59  Ala.  49; 
Washington  v.  State,  106  Ala.  58. 

Arkansas.  —  Atterberry  v.  State,  56  Ark.  515. 

California.  —  People  v.  Belden,  37  Cal.  51 ; 
People  v.  Perini,  94  Cal.  573. 

Georgia.  —  Wall  v.  State,  75  Ga.  474. 

New  York.  —  People  v.  Call,  1  Den.  (N.  Y.) 
120,  43  Am.  Dec.  655. 

Ohio.  — Gravatt  v.  State,  25  Ohio  St.  162. 

And  see  generally  the  titles  Embezzlement, 
vol.  10,  p.  999  f/  sea. ;  Master  and  Servant. 

Control  and  Direction  of  Employer  the  Test.  — 
Case  z'.  State,  26  Ala.  17. 

The  Driver  of  a  Coach  Hired  for  the  Day  is  not 
the  servant  of  the  party  hiring  it.  Rex  v. 
Haydon,  7  C.  &  P.  445,  32  E.  C.  L.  578. 

9.  Occasional  Employment.  —  Reg.  v.  Harvey, 
9  C.  &  P.  353,  38  E.  C.  L.  150;  Rex  v.  Slock,  1 
Moody  87;  Reg.  v.  Metcalf,  1  Moody  433; 
Reg.  v.  Heath,  2  Moody  33. 

"  If  a  man  were  to  employ  another  to  go 
somewhere  with  his  horse  for  a  certain  price, 
that  other  is  for  that  purpose  his  servant." 
Reg.  v.  Goode,  C.  &  M.  582,  41  E.  C.  L.  317. 
See  the  titles  Embezzlement,  vol.  10,  p.  1002; 
Master  and  Servant. 

10.  See  the  preceding  paragraphsof  this  sub- 
division. 

11.  Existence  of  Relation  Question  of  Fact. — 
Reg.  v.  Warren,  10  Cox  C.  C.  359. 
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delivery  is  that  the  goods  may  be  used  or  some  act  done  in  relation  to  them 
in  the  owner's  presence  or  on  his  premises,  and  if  such  person  takes  the  goods 
away  with  felonious  intent,  he  is  guilty  of  larceny  at  common  law.1 

Money  to  Be  Applied  to  Special  Purposes.  —  Where  money  is  placed  by  the  owner 
in  the  hands  of  another  person  to  be  applied  to  a  special  purpose,  such  as  the 
payment  of  the  owner's  debts,  and  such  person  appropriates  the  money  so 
committed  to  him,  it  is  larceny,  though  the  relation  of  master  and  servant  did 
not  exist;2  but  it  is  not  larceny  if  the  money  was  to  have  been  kept  for  the 
owner  or  used  for  him  by  way  of  investment  or  otherwise.3 

Delivery  of  Money  to  Be  Changed.  —  Another  instance  of  a  qualified  or  conditional 
delivery  is  where  the  owner  of  a  coin  or  bill  gives  it  to  another  person  for  the 
purpose  of  paying  out  of  it  a  smaller  amount  owing  to  such  other  person,  or 
to  have  it  changed  into  other  money.  In  such  case  the  delivery  of  the  coin 
or  bill  and  the  return  of  the  change  are  to  be  simultaneous  acts,  so  that  the 
delivery  is  not  complete  until  the  change  is  returned.  Therefore,  it  is  held 
that  keeping  the  coin  or  bill  and  refusing  to  give  the  change  is  a  taking  within 
the  definition  of  larceny.1  If,  however,  money  is  given  to  a  person  not  a 
servant  to  carry  to  another  place  to  be  changed  and  returned  in  that  form  to 
the  owner,  another  principle  is  applicable. 5 

cc.  BAILMENT  —  (ad)  Rule  that  Bailment  Passes  Possession.  —  In  all  cases  of  bailment, 

that  is,  whenever  the  owner  of  goods  or  some  one  for  him  delivers  them  to 
another  person  for  some  purpose  other  than  to  use  or  keep  as  the  owner's 
servant,  or  to  use,  etc.,  in  the  owner's  presence,6  the  bailee  has  the  possession 
of  the  goods  and  not  merely  the  bare  charge  or  custody,  and  if,  while  so  in 

4.  Delivery  of  Money  to  Be  Changed  —  England. 
—  Reg.  v.  McKale,  n  Cox  C.  C.  32;  Rex  r. 
Oliver,  cited  in  Rex  v.  Walsh,  4  Taunt.  274.  2 
Russ.  C.  &  M.  182. 

Alabama.  —  Rountree  v.  State,  58  Ala.  381; 
Bailey  v.  State,  58  Ala.  414;  Levy  v.  State,  -q 
Ala.  259. 

Georgia.  —  Hecox  v.  State,  105  Ga.  625; 
Finkelstein  v.  Slate,  105  Ga.  617. 

Illinois.  —  Farrell  v.  People,  16  111.  506. 
Compare  Murphy  v.  People,  104  111.  528. 

Massachusetts.  —  Com.  v.  Barry,  124  Mass. 
325. 

Minnesota.  —  State  v.  Anderson,  25  Minn.  66, 
33  Am.  Rep.  455. 

New  York.  —  Hildebrand  v.  People,  56  N. 
Y.  394,  IS  Am.  Rep.  435;  Justices  a.  People, 
90  N.  Y.  12,  43  Am.  Rep.  135. 

Texas.  —  Walters  v.  State,  17  Tex.  App.  226, 
50  Am.  Rep.  128. 

5.  See  infra,  this  section.  Bailment — Rule 
that  Bailment  Passes  Possession,  paragraph  De- 
livery of  Money. 

6.  Who  Are  Bailees.  —  See  generally  the  title 
Bailments,  vol.  3,  pp.  741,  742.  And  see  2 
East  P.  C  565;  7  Encvc.  Laws  Eng.  313  (title 
Larceny);  Pollock  &  Wright  Poss.  163. 

If  goods  are  delivered  by  the  owner  to  a  per- 
son to  deal  with  them,  that  is,  to  sell  or  dis- 
pose of  them  in  any  way,  he  is  a  bailee.  Reg. 
v.  Harvey.  9  C.  &  P.  353.  38  E.  C.  L.  150.  See 
also  Reg.  S'.  Goodbody,  8  C.  &  P.  665,  34  E. 
C  L.  575. 

Factors  or  Commission  Merchants  Are  Bailees.  — 

Lord  Holt  in  Coggs  v.  Bernard.  2  Ld.  Raym. 
917.  And  see  generally  the  title  Factors  or 
Commission  Merchants,  vol.  12,  p.  625. 

A  Constable  Levying  an  Execution  is  not  a 
bailee  of  the  execution  plaintiff,  either  in  re- 
spect to  the  good<;  levied  on  or  the  proceeds  of 
sale.    Zschockc  v.  People,  62  111.  127. 
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1.  Delivery  of  Chattel  for  Use,  etc.,  in  Owner's 
Presence,  etc.  — United  States.  —  U.  S.  v.  Strong, 
2  Cranch  (C.  C.)  251. 

California.  —  People  v.  Johnson,  91  Cal.  265. 

Illinois.  —  Farrell  v.  People,  16  III.  506; 
Welsh  v.  People,  17  111.  339;  Slinson  v.  People, 
43  111.  397;  Murphy  v.  People,  104  111.  528. 

Massachusetts.  —  Com.  v.  O'Malley,  97  Mass. 
584. 

Texas.  —  Dignowttty  v.  State,  17  Tex.  521, 
67  Am.  Dec.  670. 

Virginia.  —  Richards  v.  Com.,  13  Gratt.  (Va.) 
803. 

In  People  v.  Johnson,  91  Cal.  265,  the  de- 
fendant, professing  to  be  the  agent  ot  a  lottery 
company,  proposed  to  explain  how  drawings 
were  mide,  and  thereby  induced  the  pros- 
ecutor to  place  various  sums  of  money  on  a 
table,  promising  to  return  the  money  as  soon 
as  he  had  explained  the  matter.  He  took  from 
the  table  the  amount  of  each  deposit,  when  it 
was  apparently  lost,  and  fraudulently  appro- 
priated it.  It  was  held  that  he  was  guilty  of 
larceny. 

Possession  of  Guest  at  Inn. —  1  Hale  P.  C.  506. 

Materials  to  Be  Manufactured  on  Owner's  Prem- 
ises. —  2  East  P.  C.  682. 

Goods  Exhibited  in  Shop.  —  ("hisser's  Case,  T. 
Raym.  275;  Com.  v.  Wilde,  5  Gray  (Mass.)  83, 
66  Am.  Dec.  350. 

2.  Money  to  Be  Applied  to  Special  Purposes.  — 
Reg.  v.  Low,  13  L  T.  N.  S.  642,  14  W.  R.  286, 
10  Cox  C.  C.  168;  Reg.  v.  Goode,  C.  &  M.  582,41 
E.  C.  L.  317;  Reg.  v.  Beaman,  C.  &  M.  595,  41 
E.  C.  L.  324;  Reg.  v.  Smith,  1  C.  &  K.  423, 
47  E.  C.  L.  423;  Reg.  v.  Hoare,  1  F.  &  F.  647; 
People  v.  Abbott,  53  Cal.  2S4,  31  Am.  Rep.  59; 
People  v.  Martin,  116  Mich.  446. 

3.  See  infra,  this  division  of  this  section, 
Bailment — Rule  that  Bailment  Passes  Possession, 
paragraph  Delivery  of  Money. 
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possession,  he  converts  the  goods  to  his  own  use,  it  is  not  larceny,  at  common 
law,  because  there  is  no  trespass.1  This  is  the  general  rule,  but  there  are 
certain  exceptions  and  limitations  which  will  be  noticed  presently.3 

Delivery  of  Money.  —  There  is  no  difference  in  principle  between  the  delivery 
of  money  and  the  delivery  of  other  goods  as  regards  the  transfer  of  possession  ; 
that  is,  the  possession  is  deemed  to  pass  to  the  person  to  whom  the  delivery  is 
made,  if  it  is  intended  that  he  shall  have  the  management  or  disposal  of  the 
money,  and  when  such  is  the  case  the  appropriation  of  the  money  to  the 
party's  own  use  is  not  a  taking  within  the  definition  of  larceny.  Thus,  it  is 
not  larceny  for  a  person  to  appropriate  money  which  had  been  confided  to  him 
for  keeping  or  investment,3  or  for  the  purpose  of  taking  it  elsewhere  to  get  it 
changed  for  the  owner,1  though  the  rule  is  otherwise  where  the  change  is  to 
be  made  in  the  owner's  presence  by  the  party  to  whom  the  money  is  delivered.5 

Servants  as  Bailees.  —  If  the  master  never  had  possession  except  through  the 
servant,  as  where  goods  are  delivered  by  a  third  person  to  the  servant  for  the 
master's  use,  then  the  servant  is  deemed  to  be  in  possession  as  a  bailee,  and 
if  he  converts  the  goods  to  his  own  use  he  is  not  guilty  of  larceny.0  But  the 
possession  is  constructively  in  the  master  and  not  in  the  servant,  after  they 
have  been  deposited  by  the  servant  on  the  master's  premises,7  or  placed  in 


1.  Conversion  by  Bailee  Not  Larceny  —  Eng- 
land.—  Reg.  v.  Ashvvell,  16  Q.  B.  D.  190,  55 
L.  J.  M.  C.  65,  53  L.  T.  N.  S.  773,  34  W.  R. 
297,  16  Cox  C.  C.  r,  50  J.  P.  181;  Reg.  v. 
Flowers,  16  Q.  B.  D.  643,  55  L.  J.  M.  C.  179, 
54  L.  T.  N.  S.  547,  34  W.  R.  367,  16  Cox  C.  C. 
33.  50  J.  P.  648;  Reg.  v.  Mattheson,  5  Cox  C. 
C.  276;  Reg.  v.  Saward,  5  Cox  C.  C.  295;  Rex 
v.  Meeres,  1  Show.  50;  Rex  v.  Levy,  4  C.  &  P. 
241,  19  E.  C.  L.  365;  Rex  v.  Fletcher,  4  C.  & 
P.  545, 19  E.  C.  L.  519;  Rex  v.  Savage,  5  C.  &  P. 
143,  24  E.  C.  L.  246;  Reg.  v.  Evans,  C.  &  M.  632, 
41  E.  C.  L.  343;  Rex  v.  Madox,  R.  &  R.  C.  C.  92; 
Rex  v.  Smith,  r  Moody  413;  Reg.  v.  Thristle, 
1  Den.  C.  C.  502;  Reg.  v.  Hey,  1  Den.  C.  C.  602; 
Rex  v.  Walsh,  2  Leach  C.  C.  1054,  R.  &  R.  C. 
C.  215,  4  Taunt.  258;  Reg.  v.  Hehir,  (1895)  2 
Ir.  709,  18  Cox  C.  C.  267;  Reg.  v.  Leppard,  4 
F.  &  F.  51. 

Alabama.  —  Wright  v.  Lindsay,  20  Ala.  428; 
Spivey  v.  Slate,  26  Ala.  90;  Case  v.  State,  26 
Ala.  17;  Wils  n  v.  Slate,  1  Port.  (Ala.)  118. 

Georgia.  —  Snell  v.  State,  50  Ga.  219. 

Illinois. — Johnson  v.  People,  113  111.  99. 

Indiana.  —  Still  well  v.  State,  (Ind.  1900)58 
N.  E.  Rep.  709. 

Iowa.  —  Ennis  v.  Stale,  3  Greene  (Iowa)  67. 

Kentucky.  v.   Brighl,  6  T.  B.  Mon. 

(Ky.)  131;  Warmoth  v.  Com.,  Si  Ky.  133; 
Snapp  v.  Com.,  82  Ky.  173. 

Massachusetts.  —  Com.  v.  Merrifield,  4  Mel. 
(Mass.)  468;  Com.  v.  King,  9  Cush.  (Mass.) 
284;  Com.  v.  Ryan,  155  Mass.  523,  31  Am.  St. 
Rep.  560;  Com.  v.  Rubin,  [65  Mass.  453. 

Michigan.  —  People  v.  Taiigher,  102  Mich. 
598. 

New  York.  —  People  v.  Cruger,  102  N.  Y. 
510,  55  Am.  Rep.  830,  reversing  3S  Hun  (N.  Y.) 
500;  Abrams  v.  People,  6  Hun  (M.  Y.)  491. 

North  Carolina.  —  State  v.  England,  8  Jones 
L.  (53  N.  Car.)  399,  80  Am.  Dec.  334. 

Pennsylvania.  —  Com.  v.  Perrv  8  Phila 
(Pa.)  616. 

Texas.  —  Stokely  v.  State,  24  Tex.  App.  509. 

Wisconsin.  —  Hill  v.  State,  57  Wis.  377;  State 
v.  McDougal,  20  Wis.  482. 

Rule  Declared  Artificial.  —  The  statement  in 
the  text,  while  admitted  to  be  the  settled  law, 


has  been  said  to  be  "  a  conclusion  resulting 
from  artificial  reasoning  merely;  for  such  a 
conversion  is  as  much  an  invasion  of  the  right 
of  property,  and  of  greater  moral  turpitude 
than  if  the  original  possession  had  been  ob- 
tained without  the  consent  of  the  owner." 
Sedgwick,  ].,  in  Com.  v.  Brown,  4  Mass. 
580. 

2.  See  the  next  following  division  of  this 
section,  Exceptions  to  Rule. 

3.  Money  for  Keeping  or  Investment.  —  Reg.  -'. 
Goodenough,  Dears.  210,  6  Cox  C.  C.  206. 
See  also  the  title  Embezzlement,  vol.  10,  p. 
976. 

Money  Obtained  with  Intent  to   Steal. —  If 

moneycommitted  to  a  person  for  investment 
is  obtained  by  him  with  intent  to  steal,  a  sub- 
sequent conversion  is  larceny.  People  v. 
Smallman,  55  Cal.  185. 

4.  Money  to  Be  Taken  Away  and  Changed  for 
Owner.  —  Reg.  v.  Thomas,  9  C.  &  P.  741,  38  E. 
C.  L.  314;  Reg.  v.  Reynolds,  2  Cox  C.  C.  170; 
Clark  v.  State,  34  Tex.  Crim.  120.  But  see 
Justices  v.  People,  90  N.  Y.  12,  43  Am.  Rep. 
135,  reversing  26  Hun  (N.  Y.)  537. 

5.  Money  to  Be  Changed  in  Owner's  Presence. 

—  See  su/>ra,  this  division  of  this  section,  Effect 
of  Delivery  as  Giving  Possession  or  Mere  Custody 

—  Special  or  Qualified  Delivery,  paragraph 
Delivery  of  Money  to  Be  Changed. 

The  Line  of  Distinction  between  the  cases  of 
money  10  be  changed  in  the  owner's  presence 
and  money  to  be  taken  away  for  the  purpose 
of  changing  it  "  is  a  narrow  one,  but  it  is  sub- 
stantial and  sufficiently  well  defined."  Hilde- 
brand  v.  People,  5<>  N.  Y.  394,  15  Am.  Rep. 
435- 

6.  Goods  Delivered  by  Third  Person  to  Servant 
for  Master.  —  Rex  v.  Bazeley,  2  Leach  C.  C. 
835,  2  Easl  P.  C.  571;  Rex  v.  Waile,  1  Leach 
C.  C.  28,  2  Easl  P.  C.  570;  Rex  v.  Sullens, 
Car.  C.  L.  319,  1  Moody  129;  Stale  v.  Johnson, 
49  Iowa  141 ;  Com.  v.  King,  9  Cush.  (Mass.) 
2S^.  Compare  Rex  v.  Abrahat,  2  Leach  C.  C. 
S24.. 

7.  Goods  Deposited  by  Servant  on  Master's 
Premises. —  Reg.  v.  Hay  ward,  1  C.  &  K.  518, 
47  E.  C.  L.  518. 
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the  master's  cart,  boat,  or  other  vehicle  or  place  of  deposit.1  A  master  also 
may  make  his  servant  a  bailee  by  delivering  goods  to  the  servant,  not  to  use 
or  keep  in  the  ordinary  course  of  his  employment,  but  for  the  purpose  of 
dealing  with  them  in  some  way  which  implies  possession* 

ibb)  Exceptions  to  Rule —  aaa.  Possession  Obtained  with  Fraudulent  Intent. —  If  a  delivery  IS 

obtained  by  any  fraud,  falsehood,  pretense,  or  trick,  with  intent  to  steal,  the 
delivery  in  fact  by  the  owner  will  not  pass  the  legal  possession,  and  a  subse- 
quent conversion  is  larceny  at  common  law,3  and  whether  such  intent  existed 


1.  Goods  Placed  in  Master's  Cart,  Boat,  etc.  — 

Res.  v.  Reed,  Dears.  257,  2  C.  L.  R.  607,  23  L. 
J  M.  C.  25,  18  Jur.  67,  6  Cox  C.  C.  284,  2  W. 
R  iqo-  Rex  v.  Spears,  2  Leach  C.  C.  825,  2 
East  P.  C.  568;  Reg.  v.  Wright,  Dears.  &  B. 
431,  27  L.  J.  M.  C.  65,  4  Jur.  N.  S.  313,  6  W. 
R-  255,  7  Cox  C.  C.  413. 

2.  Bailment  by  Master  to  Servant.  —  Reg.  v. 
Jones,  C.  &  M.  6n,  41  E.  C.  L.  332;  Reg.  v. 
Dartnell,  20  L.  T.  N.  S.  1020;  Jones  v.  State, 
59  Ind.  229;  Ennis  v.  State,  3  Greene  (Iowa) 
67;  State  v.  Fann,  65  N.  Car.  317.  Compare 
Reg.  v.  Hawkins,  4  Cox  C.  C.  224. 

The  delivery  of  goods  by  the  owner  to  his 
serrant  to  carry  to  a  proposed  purchaser  will 
make  the  servant  a  bailee,  if  it  was  the  inten- 
tion of  the  owner  that  the  goods  were  to  be 
sold  or  otherwise  dealt  with  by  the  servant; 
but  not  if  the  servant  was  merely  to  exhibit 
the  goods  and  then  bring  them  back  again. 
Reg.  v.  Harvey,  9  C.  &  P.  353.  38  E.  C.  L. 

Exceptions  to  Rule  -  Possession  Obtained  by 
Fraud  with  Intent  to  Steal  —  England.  —  Rex 
v.  Pear,  I  Leach  C.  C.  212,  2  East  P.  C.  685, 
697,  3  Rev.  Rep.  703;  Rex  v.  Tunnard,  2  East 
P  C  687,  1  Leach  C.  C.  214,  note  a;  Reg.  v. 
Ash  well,  16  Q.  B.  D.  190,  55  L.  J.  M.  C  65,  53 
L.  T.  N.  S.  773,  34  W.  R.  297,  16  Cox  C.  C.  1, 
50  J  P  181;  Rex  v.  Semple,  r  Leach  C.  C. 
420,  2  East  P.  C.  691,  3  Rev.  Rep.  709;  Reg. 
v.  Bunce,  1  F.  &  F.  523;  Rex  v.  Horner,  1 
Leach  C.  C.  270;  Reg.  v.  Box,  9  C.  &  P.  126, 
38  E  C.  L.  68;  Reg.  v.  Brown,  Dears.  616,  2 
fur  N  S.  192,  4  W.  R.  250;  Reg.  v.  Thomp- 
son, L.  &  C.  225,  32  L.  J.  M.  C  53.  3  Jur  N. 
S.  1184,  7  L.  T.  N.  S.  432,  11  W.  R.  40,  9  Cox 
C  C  24.4;  Rex.  v.  Walsh,  2  Leach  C.  C.  1054, 
R'  &  R.  C.  C.  215,  4  Taunt.  258;  Rex  v.  Spar- 
row, 2  Cox  C.  C.  287. 

Canada.  —  Reg.  v.  Ewing,  21  U.  C.  y.  B. 
523. 

Alabama.  —  Case  v.  State.  26  Ala.  17. 

California.  —  People  v.  Jersey,  18  Cal.  337; 
People  v.  Smith,  23  Cal.  2S0;  People  v.  Abbott, 
53  Cal.  284,  31  Am.  Rep.  591  People  v,  Rae, 
66  Cal.  423,  56  Am.  Rep.  102;  People  v. 
Raschke,  73  Cal.  378,  83  Cal.  501;  People  v. 
Tomlinson,  102  Cal.  19;  People  v.  Montana!, 
120  Cal.  691;  People  v.  Campbell,  127  Cal.  278; 
People  v.  De  Graaff,  127  Cal.  676. 

Colorado.  —  Housh  v.  People,  34  Colo.  262. 

District  of  Columbia.  —  U.  S.  v.  Rodgers,  r 
Mackey  (D.  C.)  419. 

Georgia.  —  Harris  v.  State,  81  Ga.  758.  12  Am. 
St.  Rep.  355;  Pease  v.  State,  94  Ga.  615. 

Illinois.  —  Johnson  v.  People,  113  111.  99; 
Doss  v.  People,  158  111.  660,  49  Am.  St.  Rep. 
180-  Bergman  v.  People,  177  111.  244- 

Indiana.  —  Huber  v.  Stale,  57  Ind.  341,  26 
Am.  Rep.  57;  Stillwell  v.  Stale,  (Ind.  1900)  58 
N.  E.  Rep.  709. 
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Kansas.  —  State  v.  Woodruff,  47  Kan.  151,  27 
Am.  St.  Rep.  285. 

Kentucky.  —  Miller  v.  Com.,  78  Ky.  16,  39 
Am.  Rep.  194;  Com.  v.  Williamson,  96  Ky.  t, 
49  Am.  St.  Rep.  285. 

Louisiana. —  State  v.  Reese,  49  La.  Ann.  1337. 

Massachusetts.  —  Com.  v.  Barry,  124  Mass. 
325;  Com.  v.  Lannan,  153  Mass.  287,  25  Am. 
St.  Rep.  629;  Com.  v.  Rubin,  165  Mass.  453. 

Michigan.  —  People  v.  Dunn,  1 14  Mich.  355. 

Mississippi.  —  Watson  v.  State,  36  Miss.  593. 

Missouri.  —  State  v.  Williams,  35  Mo.  229; 
State  v.  Shermer,  55  Mo.  83.  See  also  State 
v.  Conway,  18  Mo.  327. 

New  Hampshire.  —  State  v.  Watson,  41  N. 
H.  533- 

New  York.  —  People  v.  McDonald,  43  N.  Y. 
61;  Smith  v.  People,  53  N.  Y.  Ill,  13  Am.  St. 
Rep.  474;  Hildebrand  v.  People,  56  N.  Y.  394, 
15  Am.  Rep.  435;  Weyman  v.  People,  4  Hun 
(N.  Y.)  511,  62  N.  Y.  623;  Macino  v.  People, 
12  Hun  (N.  Y.)  127;  Brannan's  Case,  1  City 
Hall  Rec.  (N.  Y.)  50. 

North  Carolina.  —  State  v.  Long,  I  Hayw.  (2 
N.  Car.)  154;  State  v.  Bryant,  74  N.  Car.  124; 
State  v.  Scott,  64  N.  Car.  586. 

Pennsylvania.  —  Lewer  v.  Com.,  15  S.  &  R. 
(Pa.)  93;  Com.  v.  Smith,  1  Pa.  L.  J.  Rep.  400, 
3  Pa.  L.  J.  34. 

South  Carolina.  —  State  v.  Thurston,  2  Mc- 
Mull.  L.  (S.  Car.)  382. 

Tennessee.  —  Defrese  v.  State,  3  Heisk. 
(Tenn.)  53,  8  Am.  Rep.  I  (reciting  a  statute 
which  declares  the  rule  as  stated  in  the  text). 
Before  the  enactment  of  this  statute  it  was 
held  in  Tennessee  that,  where  the  possession 
of  personal  property  was  obtained  from  the 
true  owner  by  fraud  and  with  the  intent,  at 
the  time,  to  convert  the  property,  it  was  not 
larceny.  Felter  v.  State,  9  Yerg.  (Tenn.)  397; 
State  v.  Braden,  2  Overt.  (Tenn.)  68. 

Texas.  —  White  v.  State,  11  Tex.  769;  Smith 
i/.Siate.  35  Tex.  738:  Maddox  v.  State,  41  Tex. 
205;  Berg  v.  State,  2  Tex.  App.  148:  Reed  v. 
State,  8  Tex.  App.  40,  34  Am.  Rep.  732;  Spinks 
v.  State,  8  Tex.  App.  125;  Jones  v.  State,  8 
Tex.  App.  648;  Hudson  v.  State,  10  Tex. 
App.  215;  Mangum  v.  State,  38  Tex.  Crim.  231. 
Utah.  —  People  v.  Berlin,  9  Utah  383. 
Vermont.  —  State  v.  Humphrey,  32  Vt.  569, 
78  Am.  Dec.  605. 

Virginia.  —  Starkie  v.  Com.,  7  Leigh  (\  a.) 
752;  Pitsnogle  v.  Com.,  91  Va.  808,  50  Am.  St. 
Rep.  867. 

Even  Though  There  Is  No  Actual  Conversion, 

still  it  has  been  held  that  it  is  larceny  to  obtain 
a  bailment  of  goods  animo  furandi.  Reg.  v. 
Janson,  4  Cox  C.  C.  82.  But  see  Reg.  v. 
Brooks,  8  C.  &  P.  295,  34  E.  C.  L.  396;  Mor- 
rison    State,  17  Tex.  App.  34,  50  Am.  Rep.  120. 

Bill  of  Exchange  Obtained  under  Pretense  of 
Getting  It  Discounted.  —  To  obtain  a  bill  of  ex- 
Volume  XYI1T. 


Elements  of  Larceny. 


LARCENY. 


The  Taking. 


in  any  case  is  a  question  for  the  jury.1  But  it  is  to  be  observed  that  this  rule 
applies  only  in  cases  of  bailment,  and  not  where  the  owner  intended  to  part 
with  the  property  in  the  goods.2 

The  Theory  of  this  rule  is  that,  if  the  owner  only  intended  to  give  the  accused 
a  qualified  use  of  the  thing,  and  the  accused  had  no  intention  of  making  use 
of  that  qualified  possession,  but  to  convert  it  to  his  own  use,  he  did  not  take  it 
under  the  contract,  and  therefore  did  not  obtain  the  lawful  possession  of  it.3 

bbb.  Termination  of  Bailment -(*««)  in  General.  —  The  rule  that  a  conversion  by  a  bailee 
is  not  a  taking,  because  the  act  does  not  constitute  a  trespass,  applies  only 
during  the  continuance  of  the  bailment,  and  on  the  termination  of  the  bail- 
ment, the  possession,  in  contemplation  of  law,  reverts  to  the  bailor,  or  passes 
to  some  other  person  according  to  the  purpose  of  the  bailment,  though  the 
custody  of  the  goods  may  remain  with  the  bailee.4 

(bbb)  Breaking  Bulk.  —  If  a  bailee  "  breaks  bulk  "  and  appropriates  the  goods  or 
part  of  them,  such  act,  if  done  with  intent  to  steal,  is  larceny,  though  it  would 
be  otherwise  if  he  should  take  the  entire  subject  of  the  bailment  without 
a  breaking,  because  the  act  of  breaking  terminates  the  bailment,  so  that  at 
the  time  of  the  appropriation  the  bailee  has  the  mere  custody  and  not  the 
possession  of  the  goods.5 

What  Constitutes  Breaking  Bulk.  —  There  is  no  difficulty  in  characterizing  an  act 
as  a  breaking  of  bulk,  when  the  act  in  question  consists  of  breaking  into  a 
box,  bale,  or  other  package.  Such  acts  are  clearly  within  the  principle  as  stated 
in  all  the  cases.6  The  severance  of  a  part  of  a'  loose  mass  of  a  commodity, 
such  as  a  quantity  of  corn  or  coal,  when  the  only  authority  was  to  deal  with 
the  mass  as  a  whole,  is  also  a  well-defined  instance  cf  breaking  bulk.7  But 


change  from  an  indorsee,  under  a  pretense  of 
getting  it  discounted,  is  larceny,  if  the  indorsee 
did  not  intend  lo  leave  Ihe  bill  in  the  prisoner's 
possession  without  the  money,  and  thai  the 
prisoner  undertook  to  discount  it  wilha  pre- 
conceried  design  lo  convert  the  proceeds  to 
his  own  use.  Rex  v.  Aickles,  I  Leach  C.  C. 
294.,  2  East  P.  C.  675. 

Obtaining  Possession  by  Way  of  Pledge  or 
Security  —  "  Ring  Dropping."  —  Where  a  person, 
under  pretense  of  having  found  a  valuable 
ring,  induces  another  to  take  possession  of  the 
ring  and  deliver  money  or  other  valuables  as 
security,  he  is  guilty  of  larceny  within  the  rule 
stated  in  the  text.  Rex  v.  Watson,  2  Leach 
C.  C.  64.0,  2  East  P.  C.  680;  Rex  v.  Patch,  1 
Leach  C.  C.  238,  2  East  P.  C.  678;  Rex  v. 
Marsh,  1  Leach  C.  C.  345.  See  also  Rex 
v.  Moore,  1  Leach  C.  C.  314,  2  East  P.  C.  679. 

If,  however,  the  victim  of  the  device  is  in- 
duced to  buy  a  share  in  the  ring  pretended  to 
have  been  found,  it  is  not  larceny,  because  in 
making  the  payment  uader  such  circumstances 
the  owner  of  the  money  parts  with  his  property 
in  it.  See  infra,  this  section,  Delivery  with 
Intent  to  Transfer  Title. 

1.  Fraudulent  Intent  a  Question  for  the  Jury.  — 
Rex  v.  Pear,  1  Leach  C.  C.  212;  Reg.  v.  Cole, 
2  Cox  C.  C.  340;  Reg.  v.  Waller,  10  Cox  C.  C. 
360;  Com.  v.  Williamson,  96  Ky.  1,  49  Am.  St. 
Rep.  285;  Smith  v.  Com.,  96  Ky.  85,  49  Am. 
St.  Rep.  287. 

2.  See  infra,  Ihis  division  of  this  section, 
Delivery  with  Intent  to  Transfer  Title. 

3.  Theory  of  Rule.  —  Rex  v.  Semple,  1  Leach 
C.  C.  420,  3  Rev.  Rep.  709,  2  East  P.  C.  691. 

4.  Termination  of  Bailment.  —  Reg.  v.  Poyser, 
2  Den.  C.  C.  233,  4  Eng.  L.  &  Eq.  565,  15  Jur! 
386;  Rex  v.  Harding,  R.  &  R.  C.  C.  125;  Rex 
v.  Charlewood,  1  Leach  C.  C,  409,  2  East' P.  C. 


479 


689;  Johnson  v.  People,  113  111.  99;  State  v. 
Coombs,  55  Me.  477,  92  Am.  Dec.  610;  Com. 
v.  Barry,  116  Mass.  1. 

5.  Breaking  Bulk  —  England.  —  Rex  v.  Jones, 
7  C.  &  P.  151,  32  E.  C.  L.  474;  Rex  v.  Howell,  7 
C.  &  P.  325,  32  E.  C.  L.  526;  Reg.  v.  Jenkins, 
9  C.  &  P.  38,  38  E.  C.  L.  27;  Reg.  v.  Goode, 
C.  &  M.  582,  41  E.  C.  L.  317;  Reg.  v.  Bea- 
man,  C.  &  M.  595,  41  E.  C.  L.  324;  Rex  v. 
Brazier,  R.  &  R.  C.  C.  337;  Reg.  v.  Poyser,  2 
Den.  C.  C.  233,  4  Eng.  L.  &  Eq.  565,  15  Jur. 
386;  Rex  v.  M'Namie,  1  Moody  368;  Reg.  v. 
Jackson,  2  Moody  32;  Cartwright  v.  Green,  8 
Ves.  Jr.  405. 

United  States.  —  U.  S.  v.  Clew,  4  Wash.  (U. 
S.)  700. 

Connecticut.  —  State  v.  Fairclough,  29  Conn. 
47,  76  Am.  Dec.  590. 

Massachusetts.  —  Com.  v.  James,  1  Pick. 
(Mass.)  375. 

New  Yofk.  —  Nichols  v.  People,  17  N.  Y. 
114;  People  v.  Call,  1  Den.  (N.  Y.)  120,  43  Am. 
Dec.  655. 

Ohio.  —  Cheadle  v.  Buell,  6  Ohio  67. 
South  Carolina.  —  State  v.  Self,  1  Bay  (S. 
Car.)  242. 

Tennessee.  —  Robinson  v.  State,  I  Coldw. 
(Tenn.)  120,  78  Am.  Dec.  487. 

Taking  All  the  Goods  after  breaking  the  pack- 
age  is  as  much  a  larceny  as  if  only  a  part  had 
been  taken.  Rex  v.  Brazier,  R.  &  R.  C.  C. 
337- 

Opening  a  Letter  and  taking  money  therefrom 
is  breaking  bulk  within  the  principle  stated 
in  the  text.  Rex  v.  Jones,  7  C.  &  P.  151,  32 
E.  C.  L.  474. 

6.  See  the  cases  cited  in  the  next  preceding 
note. 

7.  Severance  of  Part  of  Loose  Mass.  —  Com.  v. 
James,  1  Pick.  (Mass.)  375;  Nichols  v.  People, 
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when  several  septate  packages  or  masses  or  several  distinct .articles  are  the 
l  ets  of  a  bailment,  and  the  bailee  converts  one  of  them  in  its  entirety,  t 
is  generally  held  that  there  is  no  breaking  of  bulk,  and  consequently  no 
arceny  1  unless  the  circumstances  are  such  that  the  several  packages  etc  are 
to  be  Considered  as  constituting  one  mass*  Some  cases  in  the  Untied  States 
have  gone  further  than  this,  and  hold  that  when  a  bailment  is  made  of  sev- 
eral packages  at  one  time,  all  the  packages  compose  one  mass,  and  that  the 
conversion  of  one  of  the  packages  is  a  breaking  of  bulk. 

Twhorn  Doctrine  as  to  Breaking  Bulk  Applies.  -  Though  the  doctrine  as  to freak- 
ing bulk  is  generally  stated  as  one  applicable  to  earners,4  it  is  applicable  not 
onlvtothein  but  to  all  other  bailees  as  well.5  , 
°  l«5  Rule  as  to  Bail^.  -  Modern  statutes  both  n  England .and  the 
United  States,  have  changed  the  common-law  rule  by  declaring  that  it  shall  be 
larceny  for  a  bailee  to  convert  to  his  own  use  the  thing  which  is  the  subject 
of  the  bailment.0    These  statutes  are  usually  applicable  to  all  classes  ot 


17  N.  Y.  114.  reversing  (Supm.  Ct.  Gen.  T.)  3 

Park!  Crim.  (N.  Y.)  579. 

1.  Taking  One  of  Several  Packages  or  Masses 

Not  a  Breaking  of  Bulk.  —  Rex  v.  Pratley,  5  C. 

&  P.  533.  24  E.  C.  L.  443;  Rex  v.  Madox,  R. 

&  R.  C.  C.  92. 

In  Reg.  v.  Cornish,  Dears.  425,  6  Cox  C  C 

432,  a  carrier  was  employed  to  carry  coal  to 

the  owner's  coal  yard.  In  the  course  of  the 
performance  of  the  work,  he  started  to  the 

coal  yard  with  two  carts  and  a  wagon  laden 
wiih  coal.  Before  he  arrived  at  the  yard  he 
delivered  the  cart  loads  to  a  third  person  on 
his  own  account,  but  duly  delivered  the  wagon 
load  at  the  coal  yard.  It  was  held  that,  under 
these  circumstances  there  was  no  breaking  of 
bulk,  and  that  therefore  a  conviction  of  larceny 
could  not  be  sustained. 

2.  Several  Packages  Considered  as  One  Mass 
under  Some  Circumstances.  —  Rex  v.  Madox, 
R  &  R  C.  C.  92;  Nichols  v.  People,  17  N.  Y. 
114,  reversing  (Supm.  Ct.  Gen.  T.)  3  Park. 

Crim.  (N.  Y.)  579-  „  ,3   _  , 

3.  Taking  One  of  Several  Packages  Held  a  Break- 
ing of  Bulk.  —  Com.  v.  Brown,  4  Mass.  580. 

4  Doctrine  Generally  Stated  as  Applicable  to 
Carriers.  —  1  Hale  P.  C.  504;  2  East  P.  C.  695; 
4  Bl.  Com.  230.  See  also  Rex  v.  Fletcher,  4 
C  &  P.  545,  19  E.  C.  L.  519. 

5.  Doctrine  of  Breaking  Bulk  Not  Confined  to 
Carriers.  —  Reg.  v.  Jenkins,  9  C.  &  P.  38,  38 
E.  C.  L.  27.  See  also  People  v.  Montanal, 
120  Cal.  691. 

6  Statutory  Larceny  by  Bailees  —  England.  — 
Reg.  v.  I  ley,  3  Cox  C.  C.  582,  T.  &  M.  209,  I 
Den.  C.  C.  602,  2  C.  &  K.  983,  61  E.  C.  L.  9S3, 
14  Jur.  154;  Reg.  v.  Jackson,  9  Cox  C.  C.  505; 
Re>r.  v.  Robson,  9  Cox  C.  C.  29,  L.  &  C.  93.  31 
L  J.  M.  C.  22,  8  Jur.  N.  S.  64,  5  L.  T.  N.  S. 
40""  10  W.  R.  61;  Reg.  v.  Bunkall,  9  Cox  C. 
C.  419.  L.  &  C  371,  33  L.  J.  M.  C  75,  10  Jur. 
N.  S.  216,  9  L.  T.  N.  S.  778,  12  W.  R.  414; 
Reg.  v.  Davies,  10  Cox  C.  C.  239,  14  L.  T.  N. 
S  401,  14  VV.  R.  679;  Reg.  v.  Henderson,  n 
Cox  C.  C.  593,  23  L.  T.  N.  S.  628: .Reg.  v. 
Richmond,  12  Cox  C.  C.  495,  29  L.  1 .  N.  b. 
4oS-  Reg.  v.  Aden,  12  Cox  C.  C.  512;  Reg.  v. 
Daynes,  12  Cox  C.  C.  514;  Reg.  v.  Cosser, 
13  Cox  C.  C.  187;  Reg.  v.  Oxenham,  13  Cox 
C.  C.  349,  46  L.  J.  M.  C.  125,  35  L.  T.  N.  S 
doo-  Rec.  v.  Tonkinson,  14  Cox  C.  C.  603,  44 
L  T  N.  S.  821,  45  1-  P-  814;  Reg.  v.  De 
Banks,  15  Cox  C.  C.  450,  13  Q-.  B.  D.  29,  50  L 


T  N  S.  427,  32  W.  R.  722,  48  J.  P.  470;  Reg. 
v.  McDonald,  15  Cox  C.  C.  757,  15  Q-  B-  D. 
323,  52  L.  T.  N.  S.  583,  33  W.  R.  735,  49  J-  £• 
695;  Reg.  v.  Wynn,  16  Cox  C.  C.  231,  56  L.  1 . 
N  S  749-  Reg.  v.  Holloway  Prison,  66  L.  J. 
y!  B.  830,  77  L.  T.  N.  S.  247;  Reg-  v.  Wells, 
1  F.  &  F.  109. 

California.  —  People  v.  Cohen,  8  Cal.  42. 
Illinois.  —  Zschocke  v.  People,  62  111.  127. 
Massachusetts.  —  Com.  v.  Hurd,  123  Mass. 
438. 

Minnesota.  —  Slate  v.  Fisher,  38  Minn.  378. 
Missouri.  —  State  v.  Broderick,  7  Mo.  App. 
19-  Norton  v.  State,  4  Mo.  461. 
Montana.  —  State  v.  Hayes,  13  Mont.  116. 
Nebraska.  —  Ford  v.  State,  46  Neb.  39°- 
New  York.  —  Matter  of  McFarland,  59  Hun 

(N.  Y.)  304. 

Oregon.  —  State  v.  Dale,  8  Oregon  229;  State 
v.  Chew  Muck  You,  20  Oregon  215. 

Pennsylvania.  —  Com.  v.  Chathams,  50  Pa. 
St.  181,  88  Am.  Dec.  539;  Com.  v.  Maher,  n 
Phila.  (Pa.)  425,  33  Leg.  Int.  (Pa.)  22;  Com. 
v.  Mooney,  8  Phila.  (Pa.)  610. 

Rhode  Island.  —  State  v.  Taberner,  14  R.  I. 
272,  51  Am.  Rep.  382. 

South  Carolina.  —  State  v.  Shirer,  20  S.  Car. 

392.  « 
Texas.  —  Williams  v.  State,  30  Tex.  App. 

153 

Washington.  —  State  v.  Kasper,  5  Wash.  174; 
Brandenstein  v.  Way,  17  Wash.  293. 

Wisconsin.  —  State  v.  Leicham,  41  Wis.  565; 
Bergeron  v.  Peyton,  (Wis.  1900)  82  N.  W.  Rep. 

291.  „.     i  „- 

Wyoming.  —  Wilbur   v.  Territory,  3  Wyo. 

268. 

See  also  the  various  local  codes  and  statutes 
in  the  United  Slates,  and  the  litle  Embezzle- 
ment, vol.  10,  p.  976. 

As  to  Who  Are  Bailees  within  these  statutes, 
see  Reg.  v.  Clegg,  n  Cox  C.  C.  212;  Reg.  v. 
Robson,  L.  &  C  93,  31  L.  J.  M.  C.  22,  S  Jur. 
N.  S.  64,  5  L.  T.  N.  S.  402,  10  W.  R.  61,  9  Cox 
C  C.  29;  Reg.  v.  Reeves,  5  Jur.  N.  S.  716; 
Reg.  v.  Hassall,  L.  &  C  58,  30  L.  J.  M.  C.  175. 
7  Jur.  N.  S.  1064,  4  L.  T.  N.  S.  561,  9  W  R. 
708  8  Cox  C.  C.  491-,  Reg-  Garrett,  2  F. 
F.  14,  8  Cox  C.  C.  368;  Reg.  v.  Wheeler,  14 
W  R.  848;  Reg.  v.  Hunt,  8  Cox  C.  C.  495. 
And  see  generally  the  title  Bailments,  vol.  3, 
p.  732. 

A  Conditional  Sale  of  Chattels,  with  an  agree- 
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6.  Obtaining-  Money  or  Goods  by  Fraudulent 
Practices  Generally —Y-; ngland.—  Reg.  v.  Barnes 

5  Cox  C.  C.  ii2,  2  Den.  C.  C.  59,  T.  &  M.  387! 
20  L.  J.  M.  C.  34,  14  Jur.  1123;  Reg.  v.  Greer., 

6  Cox  C,  C.  296,  Dears.  323,  2  C.  L.  R.  603  18 
Jur.  158,  2  W.  R.  264;  Reg.  v.  Essex,  7  Cox  C. 
C.  384,  Dears.  &  B.  371,  27  L.  J.  M.  C.  20,  4 
Jur.  N.  S.  16,  6  W.  R.  82;  Reg.  v.  North,  8 

v.  Thompson,  9  Cox  C. 
32  L.  J.  M.  C.  57,  8  Jur. 
N.  S.  393,  11  W.  R.  41; 

193,  38  L.  J.  M. 
T.  N.  S.  364,  17 


Cox  C.  C.  433;  Reg 
C  222,  L.  &  C.  233, 
N.  S.  1162,  7  L.  T. 
Reg.  v.  Prince,  11  Cox  C.  C. 
C.  8.  L.  R.  1  C.  C.  150,  19  L 


bailees,  though  sometimes  carriers  are  specially  named.1 

</,/.  Goods  Inadvertently  Left  by  Owner  with  Another  Person.  If  goods  are 

inadvertently  left  by  the  owner  with  another  person,  such  person  has  only  the 
custody  and  not  the  possession,  and  if  he  appropriate  the  goods  to  his  own 
use,  he  is  guilty  of  larceny.3  This  is  the  case  where  one  leaves  goods  in  a 
coach  which  he  had  employed.3 

ee.  Delivery  by  Mistake.  —  If  money  or  other  goods  are  delivered  to  a  person 
by  mistake  and  he  receives  them  animo  furandi,  he  is  guilty  of  larceny.* 
But  it  is  not  larceny  if  the  goods  were  innocently  received  and  the  intent  to 
appropriate  was  formed  after  the  mistake  was  discovered.5 

//.  Delivery  with  Intent  to  Transfer  Title.  —  If  the  owner  of  goods  intending 
to  transfer  the  title  thereto,  delivers  them  to  another  person,  the  possession  is 
always  regarded  as  passing  by  such  delivery,  for  obvious  reasons.  And,  there- 
fore, the  fact  that  such  a  delivery  was  procured  by  some  fraudulent  or  deceitful 
practices,  and  with  the  design  of  cheating  or  defrauding  the  owner  will  not 
make  the  receipt  of  the  goods  a  taking  on  which  a  charge  of  larceny  may  be 
founded."    Thus,  it  is  not  larceny  for  a  person  with  such  intent  to  obtain 

ment  thai,  the  title  shall  not  pass  until  pay- 
merit  of  the  purchase  money,  is  more  than  a 
bailment,  and  a  conversion  by  the  purchaser 
is  not  larceny  as  bailee.  Krause  v.  Com.,  93 
Pa.  St.  418,  39  Am.  Rep  762. 

1.  Statute  Applicable  to  All  Classes  of  Bailees. 
—  In  State  v.  Broderick,  7  Mo.  App.  19,  it  is 
held  that  the  Missouri  statute  declaring  it 
larceny  if  "  any  carrier  or  other  bailee  "  shall 
embezzle  or  convert  to  his  own  use  any  money 
or  property  which  shall  come  into  his  posses- 
sion as  such  bailee,  is  not  confined  to  carriers. 
Compare  the  statutes  in  other  jurisdictions. 

2.  Goods  Inadvertently  Left  by  Owner  with 
Third  Person.  —  People  v.  M'Garren,  17  Wend 
(N  Y.)  460. 

In  Cartwright  v.  Green,  2  Leach  C.  C.  952, 
8  Ves,  Jr.  405,  7  Rev.  Rep.  99,  a  bureau  was 
delivered  by  the  owner  to  a  carpenter  to  re- 
pair. Unknown  to  theowner  there  was  money 
in  a  secret  drawer  of  the  buieau.  The  car- 
penter broke  open  the  secret  drawer  and  took 
the  money  out,  though  it  was  not  necessary 
that  the  drawer  should  be  opened  to  make  the 
repairs.  It  was  held  that  this  was  a  felonious 
taking,  unless  it  was  done  with  the  intention 
of  restoring  the  money  to  the  owner. 

3.  Goods  Left  in  Coach.  —  Reg.  v.  Wynne,  1 
Leach  C.  C.  413,  2  East  P.  C.  664,  697;  RexV 
Sears,  1  Leach  C.  C.  415,  note 

4.  Delivery  by  Mistake  —  England.  —  Reg.  v 
Middleton,  42  L.  J.  M.  C.  73,  L.  R.  2  C.  C.  38 
28  L.  T.  N.  S.  777,  12  Cox  C.  C.  260,  417-  Reij' 
v.  Little,  10  Cox  C.  C.  559. 

Alabama.  —  Bailey  v.  Slate,  58  Ala.  414. 

Delaware.  —  State  v.  Williamson,  Houst 
Cnm.  Cas.  (Del.)  155. 

New  York.  —  Wolf  stein  v.  People,  6  Hun 
(M.  Y.)  121. 

Oregon.  —  State  v.  Ducker,  8  Oregon  394,  34 
Am.  Rep.  590.  4 
Texas.  —  Madden  v.  State,  1  Tex.  App.  204. 
C/tah.—See  People  v.  Miller,  4  Utah  411. 

5.  Intent  to  Appropriate  Formed  After  Discovery 
of  Mistake.  —  Reg.  v.  Davis,  Dears.  640  25  L 
J.  M  C  91,  2  Jur.  N.  S.  478,  4  W.  R.  492,  7 
<-ox  C.  C.  104;  Rex  v.  Mucklow,  Car.  C  L 
280,  1  Moody  160;  Reg.  v.  Hehir,  (1895)  2  Ir 
709;  Baylie  v.  Stale,  58  Ala.  4t4.  See  also 
People  v.  Miller,  4  Utah  411. 

i3  C.  of  L. — 31 
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W.  R.  179;  Rex  v.  Jackson,  1  Moody  119. 
Arkansas.  —  Haley  v.  Slate,  49  Ark.  147. 
California.  —  People  -'.  Rae,  66  Cal.  423,  56 
Am.  Rep.  102;  People  v.  Martin,  102  Cal.  558. 

Georgia.  —  Pease  v.  Stale,  94  Ga.  615;  Wylie 
v.  Slate,  97  Ga.  207;  Jones  v.  State,  97  Ga.  431, 
54  Am.  Si.  Rep.  433. 

Illinois.  —  Farrell  v.  People,  16  111.  506; 
Welsh  v.  People,  17  111.  339;  Stinson  v.  People,' 
43  111.  397;  Murphy  v.  People,  104  111.  528; 
Steward  v.  People,  173  111.  464.  Compare 
Cantwell  v.  People,  138  111.  602. 

Indiana.  —  Williams  v.  State,  49  Ind.  367. 
Kentucky.  —  Elliott  v.  Com.,  12  Bush  (Ky.) 
176;  Miller  v.  Com.,  78  Ky.  16,  39  Am.  Rep. 
194;  Jones  v.  Com.  2  Ky.  L.  Rep.  68. 
Missouri.  —  Slate  v.  Zumbunson,  86  Mo.  in. 
New  York.  —  Smith  v.  People,  53  N.  Y.  in, 
13  Am.  Rep.  474;  Zink  v.  People,  77  N.  y' 
114,  33  Am.  Rep.  589,  6  Abb.  N.  Cas.  (N.  Y.) 
413,  reversing  16  Hun  (N.  Y.)  396;  Thorne  v. 
Turck,  94  N.  Y.  90,  46  Am.  Rep.  126.  affi  r  in  in  ■•- 
10  Daly  (N.  Y.)  327;  People  v.  Gottschalk,  66 
Hun  (N.  Y.)  64,  affirmed  137  N.  Y.  569;  Kelly 
v.  People,  6    Hun   (N.  Y.)  509;    People  v. 
Hughes,  91  Hun  (N.  Y.)  354. 

Ohio.  —  Kellogg  v.  State,  26  Ohio  St.  15. 
Pennsylvania.  —  Lewer  v.  Com.,  15  S.  &  R. 
(Pa.)  93;  Com.  v.  Lovell,  2  Phila.  (Pa.)  383,  14 
Leg.  Int.  (Pa.)  357;  Com.  v.  Smiih,  1  Pa.  L.  J. 
Rep.  400,  3  Pa.  L.  J.  34. 

Tennessee.  —  Hall  v.  State,  3  Coldw.  (Tenn.) 
125;  Collins  v.  State,  15  Lea  (Tenn.)  68. 

Texas.  —  Williams  v.  State,  34  Tex  558; 
Pilts  v.  State,  5  Tex.  App.  122;  Frank  v.  State,' 
30  Tex.  A  pp.  381. 

Utah.  —  People  v.  Berlin,  9  Utah  383. 
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goods  fro*  the 

made  a  complete  delivery  wit h  ^  ^ n  ^  d  f  goods 

false  representations  "J^^^  another,  or  to  purchase  m  the  name 
intended  by  the  owner  to  be  dehverea  to  j  ^  m         ^  fraud 

and  on  the  credit  of  anothei  or  to  OULa  rpnavinfT  it  • «  or  to  trick  a  person 
lent  device,  though  with  ^^^^^^'uum^  ^  ^ 
making  change  for  money  to  give  n  ore  JM  ^  obtam  y 

For  the  same  reason  it  has  been  he  J  that  it  >      „  >         .  and  . 

by  means  of  the  devices  Kno^^P^to  brt"n  some  game  or  trick,  and  then, 
dropping;"7  orbyindacmg^r^tobet  wi^      B     ^         taking  the 

stakes  deposited  by  d  ^ 


„  ,i,1(,e  Faise  Personation,  vol. 
,2AP  ,S86;  F*^  P».™S«.  *n>  Cheats,  ,ol. 


"fc£i«&M  h.  some  j**«to>«£i^°£ 
larceny  Co  obtain  money  or  other  goods  m 
X  pretenses  or  swindling.  Marl."  .  Tern 
tory  4  Okla.  105;  Davison  v .  State .  IS  '« 
aS  f-«  Jaylo,  e.  Slate,  J3  Tex.  Crm.  ^  o 
Anable  1  ,  Smith.  9 

"  fSSft- fit.  rrc 

*£*jia?ASs  ir —.-»■  * 

38k"S  Wc^sol  ».  Stale.*, 

Ind.  533,46  Arn.  Rep.  1 '„  ,  ,  k  „  C0iurivanee 
If  the  Borrowing  Is  But  a  incs  ui  ^  . 

,„  get  possession  of  Peopfc 

<»T  i  T  N  S  172,  S3  L.  J.  M.  C.  38,  32 
3W'R9V2  48  J.  P.  120,  in  which  Lord  Cole- 
W,R-  Pi  4c  says  that  it  is  clearly  stealing 
,fa  persongo'es Into  a  place  and  fraudulently, 
hv  a  series  of  tricks,  obtains  possession  of 
1  Lperty  from  another,  which,  that  ot  her  ha 

"^s^^sr^^y.to 

transactions  of  this  sort.  People  v.  W  lUiarr.s, 
58  Hun  (N.  Y.)  2 


If  the  Trick  Is  Discovered  Before  the  Transac- 
tion  Is  Complete  and  the  ?^J^£SSa,U 

^^J.M:k97,  r8iCT;  A  S.  335,  10  W.  R. 

8°G  The  "Purse  Trick"  is  accomplished  by  in- 
ducing the  victim  to  bay  a  purse  into  which 
he  dperator  makes  it  appear  as  if  he ,  had  put 

[Tpurse  and  its  supposed  contents.  Reg.  .  . 
CH/A«Bta?'l^p£iu?'?'may  or  may  not.be 

been  found,  taking  the  -Wf^iidSS 
larceny,  because  the  person  pays  "  »nt5na,"g 
With  it  -orere,  and  £|- 
session  of  ltont}.  r^b- 

raeW^v^-r, 

e.peetadon  of  «ce»W  «  eww 

„,/,-,,,  this  _  -  £>- 

Possession   or  Mut  <~t's"".> 

ceptions  to  Rule.  ripvices    Held  Not 

8.  Fraudulent  Gambling    Devices  Jie 
Larceny. -Rex  v.  Nicholson,  2  Leach  U. 

and  inducing  a  party   to  depos  i 
goods  on  a  be.  merely  as  ^ 
possession  of  them,    i  shaughnessy, 

taUinrgar  ^  Welsh  ^People.  i7  hL  339: 
no  Cal.  59s-  ,         T1,  nnsst  People, 

Stinson  v.  People,  43  "1-  39,  .  Doss  v.  V 

U.  S.v.  Murphy,  MacArthur  &  M.(D. 375. 
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aspect  as  lias  been  shown  elsewhere  in  this  work  1 

d.  EVIDENCE-  (i )  Proof  of  Fact  of  Taking. -In  order  to  support  a 
charge  of  larceny,  it  is  obviously  necessary  to  prove  the  corpus  delicti,  that  is 
that  a  theft  has  in  fact  been  committed.2  This  fact  may  be  established  bv 
any  witnesses  who  are  cognizant  of  the  facts,  without  calling  the  owner  of  the 
stolen  goods  as  a  witness,3  though  such  proof  is  usually  made  by  the  testimony 
of  the  owner.1  '  > 

Circumstantial  Evidence.  —  The  corpus  delicti  in  larceny,  like  other  facts  in  <ren 
eral,  may  be  proved  by  circumstantial  evidence.5  '  & 

(2)  Proof  of  Taking  by  Accused-  (a)  Resort  to  Presumptive  Evidence  Generally  Nec- 
essary. _  As  .a  general  rule  it  is  necessary  to  resort  to  presumptive  evidence  to 
prove  that  the  taking  was  by  the  accused,  because  in  the  very  nature  of  things 
the  thief  usually  endeavors  to  avoid  detection,  and  it  is  seldom  that  there  are 
eye-witnesses  to  the  act.6 

(b)  Possession  of  Stolen  Goods  as  Evidence  of  Guilt  —  aa.  Rule  Stated.  —  The  rule  is 
well  settled  that  the  possession  of  stolen  goods  recently  after  the  time  when 
they  were  stolen,  raises  a  presumption  that  the  person  so  in  possession  is  the 
tniet,  unless  the  possession  is  in  some  way  explained  or  accounted  for  '  and 


48  Am.  Rep.  754;  Miller  v.  Com.,  78  Ky.  15, 
39  Am.  Rep.  194;  People  v.  Shaw,  57  Mich' 
403,  58  Am.  Rep.  372;  People  v.  Tweed 
(Supm.  C(.  Gen.  T.)  1  N.  Y.  Crim.  97,  89  N 
Y.  638;  Links  v.  State,  13  Lea  (Tenn.)  701- 
Defrese  v.  State,  3  Heisk.  (Tenn.;  53,  8  Am' 
Rep.  1;  Hall  v.  State,  6  Baxt.  (Tenn.)  522. 

1.  See  the  titles  False  Personation,  vol.  12 
p.  786;  False  Pretenses  amd  Cheats  vol' 
12,  p.  792. 

2.  Necessity  of  Proving  a  Taking-  —  En-dand 
—  Reg.  v.  Hall,  1  Cox  C.  C.  231. 

Alabama.  —  Thomas  v.  State,  109  Ala.  25 
California.  —  People  v.   Williams,   ^7  Cal 
108. 

Georgia.  —  Hand  v.  State,  no  Ga.  257. 

Iowa.  — State  v.  Taylor,  25  Iowa  273. 

Ohio.  —  McGuire  v.  State,  3  Ohio  Cjr.  Ct 
551,  2  Ohio  Cir.  Dec.  31S. 

South  Carolina.  —  State  v.  Clark,  4  Strobh 
L.  (S.  Car.)  311. 

Tennessee.  —  Tyner  v.  State,  5  Humph. 
(Tenn.)  383. 

Texas.  —  Brown  v.  State,  1  Tex.  App.  15 j 

And  see  generally  the  title  Corpus  Dei  icti 
vol.  7,  p.  861. 

3.  Proof  of  Corpus  Delicti  Without  Testimony  of 
Owner  of  Stolen  Goods.  —  People  v.  Davis,  07 
Cal.  194.    See  also  Roberts  v.  State  61  Ala 
401. 

4.  Proof  of  Corpus  Delicti  Ordinarily  by  Testi- 
mony of  Owner. —  State  v.  Lull,  37  Me  246- 
Bubster  State,  33  Neb.  663;  Erskine  v. 
State,  1  Tex.  App.  405;  Jackson  v.  State,  7 
lex.  App.  363;  Wilson  v.  State,  12  Tex  App 
481;  Bowling  v.  State,  13  Tex.  App.  338;  State 
v.  Morey,  2  Wis.  494,  60  Am.  Dec.  439;  State 
v.  Moon,  41  Wis.  684;  Fowle  v.  Stale  47  Wis 
5+5-    See  also  2  Arch.  Cr.  Pr.  &  PL,  p.  1106 

5.  Circumstantial  Evidence  to  Prove  Corpus 
Delicti. -State  v.  Brady,  27  Iowa  126-  State 
».  Minor,  106  Iowa  642. 

Thus  the  Disappearance  of  Property  from  the 
place  where  it  was  kept  or  had  been  put  is  evi- 
dence that  it  was  feloniously  laken.  Johnson 

State,  47  Ala.  62;  Colquitt  v.  State,  61  Ala. 
4-1;  Mate  v.  Rodman.  62  Iowa  456;  Territory 
»■  Doyle,  7  Mont.  245;  People  v.  Davis,  (Supm. 
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213,  affirmed  135 


Ct.  Gen.  T.)  46  N.  Y.  St.  Rep 
N.  Y.  646. 

The  Acts  and  Declarations  of  a  Third  Person 

are  admissible  for  the  purpose  of  showing 
that  larceny  was  actually  committed,  and  that 
such  third  person  was  one  of  the  guilty  per- 
sons, where  such  acts  and  declarations  do  not 
tend  to  implicate  the  accused.  State  v.  Peter- 
son, 3S  Kan.  204. 

6.  Taking  Generally  Proved  by  Presumptive  Evi- 
dence. —  Price  v.  Com.,  21  Gratt.  (Va.)  S46. 

For  Instances  of  circumstances  tending  to 
connect  the  accused  with  the  crime  see  the 
following  cases:  People  v.  Vidal,  121  Cal  221- 
State  v.  Wohlman,  34  Mo.  482,  86  Am  Dec' 
117;  State  v.  Reed,  89  Mo.  168;  State  v.  Espi- 
nozei,  20  Nev.  209;  State  v.  Jones,  3  Dev  & 
B.  L.  (20  N.  Car.)  122;  State  v.  Childers,  74  N 
Car.  180;  State  v.  Eller,  104  N.  Car.  853;  Stale 
v.  Bruce,  106  N.  Car.  792 

Soliciting  Another  to  Assist  in  a  Proposed  Theft 
of  cattle  is  evidence  that  the  defendant  stole 
cattle  afterwards  found  in  his  possession  and 
which  he  was  charged  with  stealing.  State  v 
Marceaux,  50  La.  Ann.  1137. 

Motive. —  The  fact  that  a  person  charged 
with  larceny  had  no  apparent  means  of  liveli- 
hood is  admissible  in  evidence  against  him 
People  v.  Herrick,  59  Mich.  563. 

Absence  of  Motive.  —  But  it  is  not  competent 
to  show  that  the  defendant  had  attempted  to 
purchase  a  chattel  similar  to  that  stolen. 
Such  evidence  has  no  tendency  to  disprove 
theft.    Foster  v.  People,  18  Mich.  266. 

Opportunity.  —  The  mere  fact  that  the  ac- 
cused had  opportunities  of  stealing  the  goods 
is  not  sufficient  to  justify  a  conviction,  though 
it  may  be  considered  in  connection  with  other 
evidence.  Reg.  v.  Walker,  Dears.  280,  6  Cox 
C.  C.  310;  State  v.  Wisdom,  8  Port.  (Ala.)  511- 
People  v.  Wong  Chong  Suey,  no  Cal.  117. 

7.  Recent  Possession  Held  Presumptive  Evidence 
of  Guilt  —  England.  —  Reg.  v.  Langmead  L 
&  C.  427,  9  Cox  C.  C.  464;  Reg.  v.  Exall,  4  F." 
>v  F.  922. 

United  States.  —  U.  S.  v.  Jones,  31  Fed.  Rep. 
718.  v 
Alabama.  —  Moorer  v.  State,  44  Ala.  15; 
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it  u  generally  held  that 

sufficient  to  stts.atn  a  conv.ct.On.     On  the    B(ow_  _  Mo. 


46  Ala.     V,  "    s,  A U135;  Milschl  o.  Stale. 

B#£.  I  Su5;  Si  AU.  445. 
Ala  35, Casi     ,  Aru,  4g5. 
Arizona. —  lerruuiy  v. 

34W&.-ABrotl.      Scot.,  .0  Fla.  =07; 
Young      State,  24  Fla.  147- 

Stair  84  Ga.  269;  Falvey  v.  Stale,  85  Ga.  157, 
Mangham  v  State,  87  Ga  549- 

nunois  —  Tones  0.  People,  1*    '  •  f^',,  „i- 
^People    54  III-  ^  ^»eo°pt 

^lemVnVSate,  2  tnd  „  52 
Am  Del'  494:  Hall  v.  Slate,  8  lnd.  439: 
Tu^rbeville  If  Slate,  42  Ind.490;  Slathers* 
State  2 lnd.  447;  Jones  v.  State,  49  IndA15*»- 
Galvin ft  State;93  lnd.  55o;  Johnson  v.  Slate, 
U^5";-^.-0Xier  U.  S.,  (Indian 
Ter-  ^96)33  S  W.  Rep  331.  ^ 

?'  „  State  e  Vohe,  87  Iowa  33;  State  o. 
!  r?in« M Iowa  60  State  •>.  Rioharl.  57 
Iow.2,5.  StSt 0  HJl.lt.  6,  Io»a  25,  Joh»- 

-Jf;Sl «,« - 

68£«*«*y.-  Branson  ».  Corn.,  92  Ky.  33<>. 
SSSSL- State  ,.  Daly,  37  La.  Ann.  576, 

State  ».  Southern,  48  La.  Ann.  628. 

to  -  State  v.  Merrick  19  Me.  398- 
Massachusetts.  -  Com.  v.  Deegan,  138  Mass. 

^Michigan.  -  People  .  Wilson  30  Mich  48 6; 

s^vsa        a:  9, 

MS«.-S,ate,.Hogard,I2Minn.  293; 

S,^^r-S^kes""-Slate,  58  Miss  677; 
M'  f  h   v    -  State,  61  Miss.  i«;  Snowdea 
State.  62  Miss.  100.    See  also  Frank  v.  State, 
3^SJ?- State,.  Bruin,  34  Mo.  540;  State 


»  Lanee  59  Mo.  418;  State  v.  Brown,  75  Mo. 
*i7-  State      Bu.terfield,  75  Mo  297;  State*. 
PhelD     Qi  Mo.  478;  State  V.  Moore,  tor  Mo. 
,6   Stale  S.  White,  126  Mo.  591;  State  v. 

Sch'orn,  12  Mo.  App..59°- 

Nebraska  —  McLain  p.  State,  18  Neb  154. 
Robb  ;  State,  35  Neb.  285;  Dobson  *  State, 

State     Espinozei^  20  Nev  goo. 
Mw  Hampshire.  -  State  k  Hodge.  50  N.  H. 

51  A',W  K^*.  -  Knickerbocker  v   People  43 
M  v  T77  affirming  57  Barb.  (N.  Y.)  365;  Peo- 
r       Weld  on  1 1 1  NY.  569;  Dillon..  People, 
?l  Hun  S  \  )6Vo.  4  Thorn?:  &  C  (N.  Y.)  203 
i      V  c'r  N    Y    660 •  Riley's  Case,  1  City 
?f,u  Rec  (N  V  )  23    Armstead's  Case.  I  City 
a    RecS.Y.  174  Sales'sCase.5  Cty  Ila  1 
Rec  (N  Y.)  178;  People  v.  Preston,  1  Wheel. 
C^NcJi£.-  State  ,  Jones  3  Dev.  * 

N  Car    140;  State  v.  Johnson.  1  WiASt. 
(L3   (60  N.  Car')  «X;   State  v. 
PaV  sea-  State  ».  Graves,  72  N.  Car.  482.  Mate 
Car.  592.  Mate  ^  Adams, 


,!JS5-Sl£^£t*  Rosencrans,  (N. 

McGoire  ».  State,  3  Oh.o  Cir.  Ct.  55*.  '  "«<° 
a0,^.- State  ».  Hale,  «  Otegon  ,5at 
S,aAe,-;~tSa?eTVy6et,  Add.  ,Pa.) 

(S.  Car.,  514.  ,sv  c     x  4g7;  state  ». 

Kininan,  7  R'ch-  L-  v*'         '  4y> 

524;  McGuire  v.  State,  6  Baxl   (Tenn^)  22 
Hudson  v.  State,  9  Yerg.  <T-e,"  n  t    State  li 

dragon     State,  33  « «■  4    'Tcx  4s4;  Thomp- 

TeX-  2¥?l  Jlit IS-  Heroande*  r.  State, 
son  f.  State,  43  1  2°,3  •  rJ  .  ctn,P  ,t  Tex. 
9  Tex.  ApP    ^-  Faulkner  .  State.  15 

^S?kS?iEK%  (Tex.  Crim. 

l8^«^S^V^er1kins,2Ty;er(^ 

Virginia. -Price  p.  Com..  ^. 

846.    And  see  Walker  ,.  Com  28  Gratt.  (X  I 

969;  Taliaferro  pXom.  77  Va  4„. 

Wisconsin.  -  Graves  '  •  -  iai  •        Snell.  46 

Support  Conviction  —  Alabama. 
SlSS^.a-  State  *.  Weston.  9  Conn.  527. 
25  Am.  Dec.  46.  Volume  XV11I. 


484 


Elements  of  Larceny. 


LARCENY. 


The  Taking. 


a  conviction  cannot  be  sustained  on  proof  of  the  single  circumstance  of  recent 
possession  of  the  stolen  goods,  but  that  it  is  only  to  be  considered  in  connec- 
tion with  other  facts  and  circumstances  indicating  guilt.1 

Presumption  of  Fact.  —  The  presumption  referred  to  above  is  one  of  fact,  and 
not  of  law;  or  in  other  words,  the  recent  possession  of  stolen  goods  is  merely 
evidence  on  which  the  verdict  against  the  accused  may  be  found,  whether 
such  possession  is  regarded  as  sufficient  in  itself  to  support  a  conviction,  or 
whether  it  is  only  to  be  considered  in  connection  with  other  facts  and  circum- 
stances,2 the  jury  being  the  sole  judges  of  the  weight  to  be  given  to  it  on  con- 


Florida,  —  Tilly  v.  State,  21  Fla.  242. 

Illinois.  —  Comfort  v.  People,  54  111.  404, 
explaining  Conkwright  v.  People,  35  111.  204; 
Sahlinger  v.  People,  102  111.  241. 

Indiana.  —  Madden  v.  State,  148  Ind.  183. 

Iowa.  — State  v.  Kelly,  57  Iowa  644. 

Kansas.  —  State  v.  Cassady,  12  Kan.  550; 
State  v.  Hoffman,  53  Kan.  700. 

Kentucky.  —  Branson  v.  Com.,  92  Ky.  330. 

Massachusetts. —  Com.  v.  Deegan,  138  Mass. 
182. 

Michigan.  —  People  v.  Wood,  99  Mich.  620. 
Mississippi.  —  Belote  v.  State,  36  Miss.  97, 
72  Am.  Dec.  163;  Matthews  v.  State,  61  Miss. 

Missouri. — State  v.  Jennings,  81  Mo.  185, 
51  Am.  Rep.  236. 

Nebraska.  — Thompson  v.  State,  6  Neb.  102. 

New  York. — Dillon  v.  People,  1  Hun  (N. 
Y.)  670,  4  Thomp.  &  C.  (N.  Y.)  203,  affirmed 
58  N.  Y.  669;  Riley's  Case,  1  Citv  Hall  Rec. 
(N.  Y.)  23;  Armstead's  Case,  1  City  Hall  Rec. 
(N.  Y.)  174;  Sales's  Case,  5  City  Hall  Rec.  (N. 
Y.)  178;  People  v.  Preston,  1  Wheel.  Crim. 
(N.  Y.)4i;  Knickerbocker  v.  People,  43  N.  Y. 
177,  affirming  57  Barb.  (N.  Y.)  365. 

North  Carolina.  —  State  v.  Turner,  65  N. 
Car.  592. 

Tennessee.  —  Hughes   v.  State,  8  Humph. 
(Tenn.)  78. 

Texas.  —  Roberts  v.  State,  17  Tex.  App.  82. 
overruling  Hannah  v.  State,  I  Tex.  App.  582; 
Truax  v.  State,  12  Tex.  App.  230.  Compare 
Yates  v.  State,  37  Tex.  202;  Alderson  v.  State, 
2  Tex.  App.  10;  Watkins  v.  State,  2  Tex.  App. 
73;  Williams  v.  State,  4  Tex.  App.  178. 

Vermont.  —•  State  v.  Jenkins,  2  Tyler  (Vt.) 
377- 

Virginia.  —  Price  v.  Com.,  21  Gratt.  (Va.) 
846. 

And  see  generally  the  cases  cited  in  the  next 
preceding  note. 

1.  Recent  Possession  Alone  Held  Not  Sufficient 
to  Support  Conviction  —  Arkansas.  —  Blanken- 
ship  v.  State,  55  Ark.  244. 

California.  —  Pesple  v.  Chambers,  18  Cal. 
382;  People  v  Ah  Ki.  20  Cal.  177;  People  v. 
Gassaway,  23  Cal.  51;  People  v.  Antonio,  27 
Cal.  404;  People  v.  Kelly,  28  Cal.  423;  People 
v.  Rodunio,  44  Cal.  538;  People  v.  Noregea, 
48  Cal.  123;  People  v.  Brown,  48  Cal.  253; 
People  v.  Beaver,  49  Cal.  57;  People  v.  Swin- 
ford,  57  Cal.  86;  People  v.  Clouarh,  59  Cal.  438; 
People  v.  Velarde,  59  Cal.  457;  People  v. 
Hurley,  60  Cal.  74,  44  Am.  Rep.  55;  People  v. 
Fagan,  66  Cal.  534;  People  1.  Gutierrez.  74 
Cal.  81;  People  v.  Cline,  74.  Cal.  575,  83  Cal. 
374:  People  v.  St.  Clair,  (Cal.  1896)  44  Pac. 
Rep.  234;  People  v.  Luchetti,  119  Cal.  501. 

Montana.  —  Territory  v.  Doyle,  7  Mont.  245; 
State  v.  Sullivan,  9  Mont.  176. 

4S5 


Washington.  —  See  State  v.  Duncan,  7  Wash. 
336,  38  Am.  St.  Rep.  888. 

West  Virginia.  —  State  v.  Reece,  27  W.  Va. 
376.    See  also  State  v.  Heaton,  23  W.  Va.  773. 

Corroboration  of  Accomplice.  —  Proof  that  part 
of  the  stolen  property  was  found,  the  next 
day  after  the  theft,  on  the  person  accused,  is 
such  corroborating  evidence  as  may  warrant  a 
conviction  on  the  furl  her  testimony  of  an  ac- 
complice. People  v.  Melvane,  39  Cal.  614. 
See  also  People  v.  Eckert,  16  Cal.  no. 

2.  Presumption  of  Fact  Only  —  Arkansas. — 
Boykin  v.  State,  34  Ark.  443;  Denmark  v. 
Slate,  58  Ark  576. 

California.  —  People  v.  Mahoney,  18  Cal. 
180;  People  v.  Gill,  45  Cal.  285;  People  v. 
Fagan,  66  Cal.  534. 

Colorado.  —  Van  Straaten  v.  People,  26  Colo. 
184. 

Connecticut.  —  State  v.  Raymond,  46  Conn. 
346. 

Florida.  —  Young  v.  State,  24  Fla.  147;  Bel- 
lamy v.  State,  35  Fla.  242. 

Georgia.  —  Griffin  v.  State,  86  Ga.  257. 

Indiana.  —  Clackner  v.  State,  33  Ind.  412; 
Way  v.  State,  35  Ind.  409;  Smith  v.  State,  58 
Ind.  340;  Campbell  v.  State,  150  Ind.  74. 

Indian  Territory.  —  Oxier  v.  U.  S.,  (Indian 
Ter.  1S96)  38  S.  W.  Rep.  331. 

Mississippi.  —  Stokes  v.  State,  58  Miss.  677; 
Matthews  v.  State,  61  Miss.  155;  Harper  v. 
State,  71  Miss.  202. 

Ne-w  Hampshire.  —  State  v.  Hodge,  50  N.  H. 
510. 

Ne7t>  York.  —  Stover  v.  People,  56  N.  Y.  315; 
People  v.  White,  (Supm.  Ct.  Gen.  T.)  3  N.  Y.' 
Crim.  366. 

North  Carolina.  —  Stale  v.  Williams,  9  Ired. 
L.  (31  N.  Car.)  140;  State  v.  Williams,  2  Jones 
L.  (47  N.  Car.)  194. 

Oregon.  —  State  v.  Hale,  12  Oregon  352; 
State  v.  Pomeroy  30  Oregon  16. 

Texas.  —  McCoy  v.  State,  44  Tex.6i6;  Ayres 
v.  State,  21  Tex.  App.  399;  Lee  v.  Slate  27 
Tex.  App.  475;  Tomerlin  v.  State,  (Tex.  Crim. 
1894)  26  S.  W.  Rep.  214. 

Washington.  —  State  v.  Walters,  7  Wash.  246. 

West  Virginia.  —  State  v.  Heaton,  23.W.  Va. 
773- 

Wisconsin.  —  Graves  v.  State,  12  Wis.  591; 
Ingalls  v.  Slate,  48  Wis.  647. 

But  in  Missouri  it  is  held  that  on  the  failure 
of  the  defendant  to  account  for  the  possession, 
the  presumption  becomes  conclusive  against 
him  and  is  not  a  mere  presumption  of  the 
fact  to  be  weighed  with  other  evidence  in  the 
case.  State  v.  Kelly,  73  Mo.  608;  Stale  v.  Sid- 
ney, 74  Mo.  390,  overruling  the  doctrine  laid 
down  by  the  court  of  appeals  in  these  cases. 
See  State  Kelly,  9  Mo.  App.  512;  Slate  v. 
Sidney,  10  Mo.  App.  579.    See  also  State  v. 
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,  .1.1  •  „„t,fl,M  nf  the  case  1  Therefore  the  court  may  not 
deration  of  J^^^L^  of  stolen  goods  is  a  "strong  circum- 
mstruct  the  jury  that  recent  \  "weak"  one.  or  otherwise  charge 

stance"  tending  to  show  gudt  or  th^U.  a   *  ,         ^  ^  rf 

the  jury ;  ?  b£  it  is  £  d^oHnecourt  to  explain  to  the  jury  their  province 
in  dealing  ^J*^^^  recent  possession  of  stolen  property  in  another 
sta  ™  the^meTc-mption  of  gtSlt  as  if  the  possession  were  m  the  state 
where  the  larceny  is  alleged  to  have  been posscssion  by  one  per- 
Possession  Not  Evidence  ^^^^^l^Sf^^  that  a  larceny  has 
son  of  goods  belonging .  tc •  anothe,  ,  -  ^  fQ ^  ^  ^ravvn  from  th>  fact 
been  committed;  and  be  ore  any  ^rence  °t  g  ^  had 

0sl:^>  P0B~  surrounding  ^stances,  considered  in  connection  with 

And  see  State  v.  Jennett,  88 


58  Am.  St 
Stale,  6 


Rep. 
Coldw. 


Brown.  75  Mo.  3^7;  State  v.  Crank,  75  Mo. 
7o6  To  the  same  effect  in  Tennessee,  see 
Hughes  w.  State,  8  Humph.  (Tenn.)  75- 

Instructing  that  the  Presumption  Is  One  of  Law 
is  not  prejudicial  error,  where  it  is  left  10  the 
ury  to  say  whether  the  presumption  warranted 
a  conviction.    State  v.  Richart,  57  Iowa  245. 

1  Weieht  of  Evidence  for  Exclusive  Determina- 
tion of  Jury  -Alabama.  -Fisher  p.  State,  46 

M Arkansas.  -  Boykin  v.  State,  34  Ark.  443- 
California.  -  People  v.  Tithenngton,  59Cal. 

eoS-  People  ».  CHne,  74  Cal.  575- 

"Vi«M  —State  v.  Jordan,  69  Iowa  506. 
Mississippi.-  Harris  ».  State,  61  Miss.  304. 
Nebraska.  -  Robb  7,.  State,   35   *eb.  285. 

Dobson  v.  State,  46  Neb.  250. 

°  AW,  d^.- State  ^  Williams  2 Jones 

L  (47  N.  Car.)  194;  State  7,.  Johnson,  1  Wmst. 

L.  (60  N.  Car.)  238,  86  Am.  Dec.  434;  Slate 

McRae,  120  N.  Car.  608, 

808.  . 

Tennessee.  —  Curlis  v. 

(T7>"i.10- Allen  v.  State,  4  Tex.  App.  581; 
Watkins  v.  State,  2  Tex.  App.  73-      ,      „  .  . 

Possession  of  property  recently  stolen,  with- 
out  reasonable  explanation  of  that  poss ess.cn 
°s  evidence  of  guilt  .0  go  to  the  jury  for  the 
consideration.    In  this >  sense  .t  is 
evidence,  but  not  in  the  sense  that  it  is  such 
eev  dence'as  must  compel  the  jury  to  a  conv  - 
tion  unless  it  be  rebutted.    Boyk.n  v.  State, 

3  The  ' Strength  of  the  Presumption  depends  on 
all  the  circumstances  surrounding  the  case. 
Bennett  v.  State,  I  Swan  (Tenn.)  41 1 ;  Martinez 
t  State,  41  Tex.  164.  . 

'  2  Court  May  Not  Instruct  as  to  Strength  of 
Presumption.  -  Denmark  v.  Slate.  58  Ark  576. 
Reed  ,    State.  54  Ark.  621;  Williams  v.  State, 
(Neb  .900)  83  N  .  W.  Rep.  681;  Wilcox  v.  State, 
3  He  sk.  (Tenn.)  no;  McCoy  v.  Stale  44  Tex 
Cr"  Foster  v.  Slate,  I  Tex.  App.  363;  Hannah 
v  State    1  Tex.  App.  578;  Baket  p.  State,  80 
Wis  4.6.     Compare  Gablick  v.  People,  4o  Mich 
2q    in  which  it  was  held  lha.  the  court  ei red 
in  refusing  to  instruct  the  jury  that  '  the  fact 
possession  of  stolen  property,  s.and.ng  alone 
and  unconnected  with  any  other  «jcumstance 
affords  but  slight  presumption  of  gull,  for  he 
real  criminal  may  have  «lW  y  Pl^  ft 
property  in  the  possession  or  on  *;  P««»*" 
of  an  innocent  person,  the  belter  to  conceal 


his  own  guilt. 

N.  Car.  665.  .  _ 

3.  Instructing  Jury  as  to  Their  Province.  - 

Cook  v.  Stale,  16  Lea  (Tenn.)  461. 

Thus  ajudgmentof  conviction  was  reversed 
because  the  court  refused  to  charge  at  the  de- 
fendant's request  that  the  mere  possession  of 
the  stolen  goods  was  not  conclusive  evidence 
thai  the  defendant  stole   them.     Fisher  v. 

Stale,  46  Ala.  717.  _  „. 

4  Possession  in  Another  State.  —  State  v.  Kin- 
man  7  Rich.  L.  (S.  Car.)  497;  McGuire  v. 
Stale,  6  Baxt.  (Tenn.)  621.  See  Simpson  p. 
State,  4  Humph.  (Tenn.)  456- 

5  Corpus  Delicti  Not  Proved  by  Unexplained 
Posscssion  -  England.  -  ReK  f.  Hall,  1  Cox  C. 
C.  231;  Rex  p.  Yend,  6  C.  &  P.  176,  25  E.  C. 

U Alabama.  -  Orr   p.    State,    107   Ala.   35 ; 
Thomas  v.  State,  109  Ala.  25. 

Arkansas.  —  Sutton  v.  State,  67  Ark  155- 
California.  —  People  p.  Williams,  57  Cal.  108. 
Georgia.  —  Hand    v.    Stale,    no   Ga.  257; 
Turner  v.  State,  in  Ga.  217. 

Indiana.  -  Bailey  p.  State,  52  Ind.  462,  21 
Am.  Rep.  182. 

Iowa.  —  State  v.  Taylor,  25  Iowa  273- 
Maine.  —  State  v.  Furlong,  19  Me.  225 
MicAi?an.-Peop\e  p.  Hawksley,  82  Mich  71. 
Missouri.  -  State  p.  Taylor,  11 1  Mo  538. 
Ohio.  —  MeGufre  v.  State,  3  Ohio  Ctr.  Ct. 
esi,  2  Ohio  Cir.  Dec.  31S. 

South  Carolina.  -  State  v.  Clark,  4  Strobh. 

L>LS^  -'Carey  v.  State,  7  Humph. 
(Tenn.)    500;    Tyner    p.    State.    5  Humph. 

(ryv"i3- Garcia  „.  State,  26  Tex.  209  82 
Am  Dec.  605;  Thompson  v.  State,  43  lex. 
268;'  Schindler  v.  State,  15  Tex.  ApP  3Q4- 

Virginia.  —  Hunt  p.  Com.,  13  Gratt.  (\  a.) 
7^7,  70  Am.  Dec.  443-       ,  ,  ...  , 

7'  Washington.  -  State  v.  Payne,  6  Wash  563. 

See  also**/™,  this  section,  Epidence— frooj 
of  Fact  of  Taking.  And  see  generally  the  title 
Corpus  Delicti,  vol.  7.  p.86i. 

The  Possession  of  Lost  Property  is  rot  pre- 
sumptive evidence  of  larceny.    Belote  v.  State, 
-6  Miss  06   72  Am.  Dec.  163;  Hunt  ».  Com.. 
3  Grail,  ii'l)  757,  70  Am.  Dec.  443;  Tanner 
p.  Com..  14  Grait.  (Va.)  635;  Pernn  v.  Com.. 

87Iderti^4'of   Goods.  -  Within    the  principle 
stated  in  the  text,  the  goods  found  in  the  pos- 
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the  fact  of  possession,  may  be  sufficient  for  this  purpose.1 

66.  Particular  Applications  of  Rule  —  (an)  Possession  of  Stolen  Money.  —  There  is  no 
difference  in  principle  between  the  possession  of  stolen  money  and  the  pos- 
session of  stolen  goods  of  any  other  description,  as  affording  presumptive  evi- 
dence that  the  person  having  the  possession  was  the  thief,2  though  it  may  be 
entitled  to  less  weight,  because  money  is  constantly  passing  from  hand  to 
hand;  3  yet,  if  the  money  is  of  a  kind  rarely  seen  in  circulation,  more  weight 
may  be  given  to  the  fact  of  possession  than  would  be  accorded  to  the  posses- 
sion of  current  money.  4 

The  Identification  of  Current  Money  is  obviously  a  matter  of  difficulty  in  any  case, 
and  it  is  not  sufficient  merely  to  show  that  the  pieces  found  in  the  possession 
of  the  accused  were  similar  to  the  money  that  had  been  stolen,5  but  a  perti- 
nent and  well-connected  chain  of  circumstances  showing  that  the  money  found 
in  the  possession  of  the  accused  is  the  same  as  that  which  was  stolen  is 
sufficient  to  prove  that  the  theft  was  committed  by  the  accused,  though  none 
of  the  particular  pieces  of  money  are  identified.0 

(66)  Possession  of  Part  of  Stolen  Goods.  —  The  possession  of  a  part  of  the  stoletf 
goods  is  presumptive  evidence  that  the  accused  stole  all  that  were  taken  at  the- 
time  and  place  alleged  in  the  indictment.7 

cc.  Nature  and  Requisites  ok  Possession  —  (aa)  What  Constitutes  Possession  Generally.  — 
Goods  are  in  one's  possession  not  only  when  they  are  actually  on  his  person, 
but  also  when  they  are  in  any  place  or  receptacle  of  which  he  is  in  the  exclu- 
sive occupancy  or  control,  or  where,  for  any  reason,  it  is  manifest  that  the 
goods  must  have  been  put  by  him.8  But  if  others  have  access  to  the  place 
where  the  stolen  goods  are  found,  and  might  have  put  them  there,  the  fact  that 


session  of  the  accused  must  be  ideniified  as 
those  which  have  been  proved  to  have  been 
siolen.  Bachanan  v.  State,  109  Ala.  7;  Hole- 
man  v.  State,  13  Ark.  105;  State  v.  Osboine, 
45  Iowa  425;  Slate  v.  Southern,  48  La.  Ann. 
62S. 

Identification  of  Stolen  Money.  —  People  v. 
Linn,  23  Cal.  150;  People  v.  Jim  Ti,  32  Cal. 
60;  People  v.  Wong  Chong  Suey,  110  Cal.  117; 
U.  S.  v.  Candler,  65  Fed.  Rep.  308;  State  v. 
Payne,  6  Wash.  563;  Baker  v.  State,  80  Wis. 
416. 

As  to  the  Matter  of  Identification  in  General, 

see  the  following  cases: 

England.  —  Reg.  v.  Evans,  2  Cox  C.  C.  270. 

California.  —  People  v.  Keane,  43  Cal.  638. 

Colorado.  —  Brooke  v.  People,  23  Colo.  375. 

Connecticut.  —  Gilbert  v.  Steadman,  1  Root 
(Conn.)  403. 

Massachusetts. — Com.  v.  Hills,  10  Cush. 
(Mass.)  530. 

Michigan.  —  People  v.  Pitcher,  15  Mich.  397; 
Cole  v.  People,  37  Mich.  544. 

Nevada.  —  State  v.  Cardelli,  19  Nev.  319. 

North  Caiolina.  —  Slate  v.  Kiger,  115  N.  Car. 
746. 

Texas.  —  Grant  v.  State,  2  Tex.  App.  164; 
Chawning  v.  State,  (Tex.  Crim.  1899)  51  S.  W. 
Rep.  946. 

Washington.  —  State  v.  Murphy,  15  Wash.  98. 

1.  Circumstances  Considered  in  Connection  with 
Possession.  —  Reg.  v.  Burton,  6  Cox  C.  C.  293, 
Dears.  282,  18  Jur.  157,  2  W.  R.  230,  23  L.  J. 
M.  C.  52;  Reg.  v.  Mockford,  ir  Cox  C.  C.  16, 
16  W.  R.  375,  17  L.  T.  N.  S.  5S2;  State  v. 
Clark,  4  Strobh.  L.  (S.  Car.)  311. 

2.  Possession  of  Stolen  Money  as  Evidence  of 
Guilt.  —  State  v.  Hoppe.  39  Iowa  468;  State  v. 
Henry,  24  Kan.  457.  See  also  the  cases  cited 
in  the  four  next  following  notes. 
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3.  Possession  of  Stolen  Money  of  Slight  Weight 
as  Evidence.  —  People  v.  Getty,  49  Cal.  581. 

4.  Possession  of  Money  Rarely  Seen  in  Circula 
tion.  —  People  v.  Getty,  49  Cal.  581. 

What  Is  "  Current  Money."  —  See  CurrencV 
vol.  8,  p.  498. 

5.  Difficulty  of  Identifying  Money.  —  State  v 
Hoppe,  39  Iowa  468. 

Proof  of  Mere  Similarity  Not  Identification. 
State  v.  Nesbit,  (Idaho  1895)43  Pac.  Rep.  66. 

6.  Identification  by  Circumstantial  Evidence.  — 
State  v.  Hoppe,  39  Iowa  468.  See  also  State 
'v.  Buckley,  60  Iowa  471;  State  v.  Griffin,  71 
Iowa  372. 

7.  Possession  of  Part  of  Stolen  Goods  —  Eng. 
land.  —  Rex  v.  Dunn,  1  Moody  146.  See  also 
Reg.  v.  Bleasdale,  2  C.  &  K.  765,  61  E.  C.  L. 
765;  Reg.  v.  Johnson,  Dears.  &  B.  340. 

California.  —  People  v.  Fagan,  66  Cal.  534. 
Iowa.  —  Stale  v.  Wilson,  95  Iowa  341. 
Kansas.  —  Stale  v.  Henry,  24  Kan.  457. 
Kentucky.  —  Lue  v.  Com.,  (Ky.  1891)  15  S.  W. 
Rep.  664. 

Massachusetts.  ■ — Com.  v.  Millard,  1  Mass.  6. 

Missouri.  —  Slate  v.  Barker,  64  Mo.  282; 
Slaie  v.  Davis,  73  Mo.  129;  Stale  v.  Owens, 
79  Mo.  619;  State  v.  Beatty,  90  Mo.  143;  State 
v.  Phelps,  91  Mo.  478. 

Nebraska.  —  Thompson  v.  State,  6  Neb.  102. 

New  York.  —  People  v.  Block,  (Supm.  Ct. 
Gen.  T.)  39  N.  Y.  St.  Rep.  477,  Collins's  Case, 
4  City  Hall  Rec.  (N.  Y.)  139. 

Texas.  —  Hill  v.  State,  41  Tex.  253;  Barnes 
v.  State,  43  Tex.  98.  Compare  Gonzales  v. 
State,  18  Tex.  App.  449. 

8.  What  Constitutes  Possession  Generally.  — 
State  v.  Schaffer,  70  Iowa  371;  State  v.  Wil- 
liams, 2  Jones  L.  (47  N.  Car.)  194;  State  v. 
Johnson,  1  Winst.  L.  (60  N.  Car.)  238,  80  Am. 
Dec.  434. 
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t    WA  in  such  Place  docs  not  of  itself  prove  possession  by  the 

of  the  accused.3  possession  of  stolen  goods  may  raise 

(W,  ^«//~;w-.T-  V  °f necessary  that  it  should  be  recent  in  respect  to 
a  presumption  of  guilt,  I^^X  offense  •  that  is,  the  possession  must  be  of 
the  time  P^^^^^^T^^  weaker  as  the  pos- 
goods  recently  stolen    and  tms  p         1  essjon  is  not  reCent  enough 

rG™^^^^  **     ^ the 

•  «  .       t    .1  —  ~  ~    r~    A      i  n  H  enffi- 

Thus  it  was  held  that  there  was  possession 
within  the  rule,  where  the  stolen  goods  were 
ound  concealed  in  the  false  bottom  of  a 
bureau-drawer  which  defendant  acknowledged 
to  be  his,  and  of  which  he  kept  the  key.  State 
v  Krieger,  4  Mo.  App.  5§4-      .  .. 

And  in  another  case  possession  was  held  o 
be  shown  by  the  fact  that  the  stolen  article 
was   ound  in  a  drawer  of  a  bureau  in  which 

he  accused  kept  his  clothes,  though  other  per- 
sons occupied  the  room  with  the  accused  and 
EdU  not  appear  that  the  bureau  was  locked. 
People  v.  Wilson,  7  N.  Y.  App.  Div.  32°. 

''#ln  Texas  it  b  talfSrt  the  mere  fact  of  find 
ir.g  s.oIen  property  in  the  house  of  the  accused 
does  not  warrant  an  inference  of  guilt,  the 
statute  prodding  that  the  possession  must  be 
personal  and  exclusive.   Field  % .  State,  24  1  ex. 

AlP  p4lace  Accessible  to  Other  Persona- —  People 
v  Hurley.  60  Cal.  74,  44  Am.  Rep.  55;  Mate 
v.  Van  Winkle,  80  Iowa  15;  Gablick  v.  People, 

4°ini!rations.-In  State  *.  Castor,  93  Mo 
2,2.  it  was  held  that  possession  was  not  proved 
by  he  fact  that  the  stolen  articles  were  found 
in  the  defendant's  trunk,  which  was  kept  in 
Ws  employer's  sitting-room,  and  was  unlocked 

a  ffii'te  *  wTks,  58  Mo.  App.  I».  .he  .ante 
rule  was  applied  in  the  case  of  goods  found  n 
a  hotel  room  occupied  by  the  accused  but  o 
Which  the  employees  at  the  hotel  had  ready 

^In'Reg.  v.  Coots,  2  Cox  C.  C.  188  two  boys 
were  found  concealed  in  a  corn  chest  in  an 
open  outbuilding  with  which  they  were  noun 
any  way  connected,  and  half  a  mile  from  the 
house  of  the  owner  of  the  stolen  goods.  Out- 
side the  corn  chest  some  of  the  stolen  goods 
were  found.  It  was  held  that  there  was ;no 
evidence  of  possession  by  the  boys  of  an> 
stolen  articles.  _ 

2.  Possession  a  Question  for  Jury.  -  State  t. 
Van  Winkle,  80  Iowa  15;  Com.  v.  Bell,  102 

Mass    163;    People  v.  Wright,  11   Utah  41; 

State  v  Brewster,  7  Vt.  IlS-  ,    ,  , 

Knowledge  on  the  Part  of  the  Accused  of  the 

plfce  where  stolen  goods  have  been  concealed 

fs  evidence  of  his  complicity  in  the  theft. 

MuUins  v.  Com.,  (Ky.  1889)  12  S.  W.  Rep.  r37, 

II3KposIsesSon  of  Third  Person  in  Presence  of  Ac- 
cused -Thus  it  has  been  held  that  where  a 
stolen  horse  was  found  soon  after  the  larceny 
ridden  by  a  traveling  companion  of  the  AC 
"used"  such  fact  was  a  circumstance  tending 


to  prove  the  guilt  of  the  accused,  and  suffi- 
cient to  warrant  his  conviction.  bUte  v. 
Pennvman.  68  Iowa  21O. 

4  possession  Must  Be  Recent  England.  - 
Reg.  v.  Harris,  8  Cox  C.  C .  333;  Reg.  v. 
Knight,  9  Cox  C.  C.  437.  L.  &  C.  378.  9  L.  T. 
N  S  808°;  Rex  v.  Adams,  3  C  &  P.  600  14  E 
C.  L.  474;  Reg.  v.  Cooper,  3  C.  &  K.  %X% .16 
Jur  750;  Reg.  v.  Crultenden,  6  Jur.  26, ;  Reg. 
r.  Smith',  3  F.  &  F.  123. 

Canada.  -  Reg.  v.  Starr,  40  U-  C.  Q.  B.  268. 
Alabama. -U^nard  V  State,  46  Ala  8,, 
Henderson  v.  State,  70  Ala.  23,  45  A«n.  Rep. 
72;  White  v.  State,  72  Ala.  195;  Orr  v.  State. 

^ArllnlL  -  Shepherd  v.  State,  44  Ark.  3^ 
OAnufe  -  Van  Straaten  v.  People.  26  Colo. 

^Florida.  -  Williams     State  40  Fla  480 

Georgia.  —  Wise  v.  State,  24  Ga.  31;  Tucker 
v.  State,  57  Ga.  503;  Calloway  v.  State,  in  Ga. 

Illinois.  — .Sloan  »,  People,  47  JH.  76. 

/,wtf.  _  Warren  p.  State,  1  Greene  (Iowa) 

IOr„,„,„  —State  v.  Cassady,  12  Kan.  551. 
Michigan.  -  Gablick  r.  People,  4oMich.  292. 
Minnesota. -State      Miller,  45  Minn 5«. 
Mississippi.  -Scarver  ».  State,  53  Miss.  407, 
PAvne  »  State,  57  Miss.  348. 

LTssomi-  State  p.  Wolff,  15  Mo.  168;  State 
v.  Castor,  93  Mo.  242. 

A>w  Hampshire.  -  State  7/.  Hodge,  50  N.  H. 
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North  Carolina.  —  State  v.  Freeman, 

^South' Carolina.-  State  *  Bennet,  3  Brev. 
(S  Car.)  514.  2  Treadw.  (S.  Car.)  692. 
1  ttS.  -  Beck  v.  State,  44  Tex  43*  .Lehman 
v  State  18  Tex.  App.  174,  5*  An\fReP-  ?98' 
Curlin  :  State,  23  Tex.  App.  681;  Matlock  ,. 
State,  25  Tex.  App.  654;  Romero  v.  State,  25 

T?XeeAalsPo  Uncases  cited  in  the  next  following 

"I?  Presumption  Stronger  as  Possession  Is  More 
Recent  _  <7.v;;4™. -McAfee  v.  Slate,  68  Ga. 

823. 

Kansas,  —  State  v. 

-Gablick.  People  40  Mich  ^92. 
Mississippi.  -  Jones  v.  State,  26  M.ss.  247. 3<> 
Miss   653,  64  Am.  Dec.  175:  Belote  v.  State 
,6  Miss.  97,  72  Am.  Dec.  163  ;  Unger  v.  State,  42 
^iss  6429;7Snowden  *  State  62  Miss,  too 

North  Carolina.  -  State  v.  Rights  82  N  Car 
675;  State  v.  Jennett,  SS  N.  Car.  665;  State  v. 
Fteeman,  S9  N.  Car.  469. 
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fact  of  possession  in  connection  with  any  other  criminating  facts  that  may  be 
shown.1 

What  Is  Recent  Possession.  —  Possession  is  recent  in  this  connection  only  when 
it  is  so  soon  after  the  larceny  as  to  render  it  morally  certain  that  there  could 
have  been  no  intermediate  change  of  possession.3  In  the  determination  of 
this  question  the  nature  of  the  goods  must  be  taken  into  consideration,  and  if 
they  are  bulky  and  inconvenient  of  transmission,  or  are  of  a  kind  not  likely  to 
be  transferred,  the  presumption  will  be  allowed  after  a  much  longer  time  than 
if  they  are  such  as  pass  readily  from  hand  to  hand.3 

Province  of  Court  and  Jury.  —  There  have  been  cases  where  the  possession  was 
so  long  after  the  commission  of  the  crime  that  the  court  decided,  as  a  matter 
of  law,  that  it  was  not  recent,4  and  so,  too,  there  may  be  cases  in  which  the 
court  will,  as  a  matter  of  law,  declare  the  possession  recent,5  but  generally  the 
question  is  one  of  fact  to  be  submitted  to  the  jury,6  and  even  where  it  might 
be  said  as  a  matter  of  law  that  the  possession  is  not  recent  and  therefore  could 
not  raise  a  presumption  of  guilt,  still  it  is  a  fact  which  the  jury  may  consider 
in  connection  with  other  facts  in  the  case.7 

(cc)  Exclusive  Personal  Possession.  —  In  order  that  an  inference  of  guilt  may  be 
drawn  from  the  unexplained  possession  of  goods  recently  stolen,  it  must  be  an 
exclusive  personal  possession  on  the  part  of  the  accused.8    This  does  not 


1.  Possession  Considered  in  Connection  with 
Other  Criminating  Pacts.  —  Slate  v.  Miller,  45 
Minn.  521. 

2.  The  Criterion  in  General.  —  Brown  v.  State, 
59  Ga.  456;  State  v.  Cassady,  12  Kan.  551; 
Foster  v.  State,  52  Miss.  695;  Gregory  v.  Rich- 
ards, 8  Jones  L.  (53  N.  Car.)  413;  State  v. 
Graves,  72  N.  Car.  482;  State  v.  Reynolds,  87 
N.  Car.  544. 

3.  Nature  of  Stolen  Goods  an  Important  Element 
—  England.  —  Rex  v.  Partridge,  7  C.  &  P.  551, 
32  E.  C.  L.  627;  Reg.  v.  Hewlett,  2  Russ.  on 
Crimes  338. 

Georgia.  —  Phillips  v.  State,  56  Ga.  28. 

Iowa.  —  State  v.  Walker,  41  Iowa  217. 

Mississippi. — -Jones  v.  State,  26  Miss.  247, 
30  Miss.  653,  64  Am.  Dec.  175 ;  Belote  v.  State, 
36  Miss.  97,  72  An.  Dec.  163;  Unger  v.  Stale, 
42  Miss.  642;  Davis  v.  Slate,  50  Miss.  86; 
Snowden  v.  State,  62  Miss.  100. 

Afissouri.  —  Stale  v.  Castor,  93  Mo.  242. 

Virginia. — Price  v.  Com.,  21  Gratt.  (Va.) 
846. 

4.  Possession  Declared  Not  Recent  as  Matter  of 

Law  —  England.  —  Reg.  v.  Hall,  1  Cox  C.  C. 
231;  Reg.  v.  Harris,  8  Cox  C.  C.  333;  Rex  t. 
Adams,  3  C.  &  P.  600,  14  E.  C.  L.  474;  Reg. 
v.  Cruttenden,  6  Jar.  267. 

Georgia. — Calloway  v.  Stale,  111  Ga.  832. 

Illinois.  —  Sloan  v.  People,  47  111.  76. 

Iowa.  — State  v.  Wallace,  47  Iowa  660. 

Mississippi.  — -Jones  v.  State,  26  Miss.  247. 

North  Carolina. —  State  v.  Jennett,  88  N. 
Car.  665. 

Texas.  —  Yates  v.  State,  37  Tex.  202;  Bragg 
v.  State,  17  Tex.  A  pp.  219. 

Illustrations.  —  Where  a  stolen  horse  was 
found  in  the  possession  of  the  accused  six 
months  after  it  was  losi,  this  was  held  not  a  case 
to  go  10  the  jury.  Reg.  v.  Cooper,  3  C.  &  K. 
318,  16  Jur.  750. 

In  another  case  it  was  held  that  possession 
by  a  letter  carrier  of  a  banknote  some  months 
after  it  had  been  sent  by  post  and  lost  was  not 
sufficient  evidence  of  a  felonious  stealing  by 
him,  though  not  accounted  for  otherwise  than 
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by  his  mere  assertion  that  he  had  found  it. 
Reg.  Smith,  3  F.  &  F.  123. 

5.  Possession  Declared  Recent  as  Matter  of  Law. 
—  White  v.  Stale,  72  Ala.  195,  overruling  May- 
nard  v.  Stale,  46  Ala.  85.  See  also  Mondragon 
7>.  State,  33  Tex.  480. 

6.  Recent  Possession  Generally  a  Question  of 
Fact  for  Jury  —  En gland, —  Rex  v.  Partridge 
7  C  &  P.  55  r,  32  E.  C.  L.  627;  Rex  v.  Adams. 
3  C.  &  P.  600,  14  E.  C.  L.  474;  Reg.  v.  Crut- 
lenden,  6  Jur.  267;  Rex  v.  Dewhirst,  2  Statk. 
Ev.  (3d  ed.)  614;  Reg.  v.  Knight,  L.  &  C.  378, 
9  L.  T.  N.  S.  808,  9  Cox  C.  C.  437;  Reg.  v. 
Hewletl,  2  Russ  on  Crimes  338;  Cockin's  Case, 
2  Lewin  C.  C.  235. 

Alabama.  —  White  v.  State,  72  Ala.  195. 

Georgia.  —  McAfee  v.  Slate,  68  Ga.  823. 

Indiana.  —  Engleman  v.  Slate,  2  Ind.  91,  52 
Am.  Dec.  494. 

Iowa.  —  State  v.  Walker,  41  Iowa  217. 

Massachusetts.  —  Com.  v.  Montgomery,  11 
Met.  (Mass.)  534,  45  Am.  Dec.  227. 

North  Carolina.  —  State  v.  Jones,  3  Dev  & 
B.  L.  (20  N.  Car.)  122. 

South  Carolina.  —  State  v.  Bennel,  3  Brev. 
(S.  Car.)  514;  State  v.  Kinman,  7  Rich.  L.  (S. 
Car.)  497. 

Texas.  —  Horez  v.  Slate,  26  Tex.  App.  477; 
Gose  v.  Slate,  6  Tex.  App.  121. 

7.  Possession  Though  Not  Recent  Considered 
with  Other  Facts. —  Slate  v.  Miller,  45  Minn. 
521 ;  State  v.  Shaw,  4  Jones  L.  (49  N.  Car.)  440; 
Stale  v.  McDonald,  73  N.  Car.  346-  Reg.  v 
Starr.  40  U.  C.  Q.  B.  268. 

8.  Necessity  of  Exclusive  Personal  Possession  — 
California.  —  People  v.  Hurlev,  60  Cal.  74,  44 
Am.  Rep.  55;  People  %.  Nico'losi,  (Cal.  1893) 
34  Pac.  Rep.  824. 

Colorado.  — Van  Straaten  v.  People,  26  Colo. 
184. 

Connecticut.  —  State  v.  Raymond,  46  Conn. 
345- 

Indiana.  —  Turbeville  v.  State,  42  Ind.  490; 
Galvin  v.  Slate,  93  Ind.  550. 

Iowa.  —  See  State  v.  Griffin,  71  Iowa  372. 
Compare  State  v.  Pennyman,  68  Iowa  216. 
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mean  that  the  goods  must  be  actually  in  the  hands  of  the  accused,  °,r  °ni" 
person;  but  possession  of  the  requisite  character  may  be  established  by  the 
fact  that  the  goods  were  found  on  premises  or  in  a  place  of  which  the  accused 
was  in  the  exclusive  occupancy  and  control.'  If,  however  the  place  where 
floods  were  found  was  accessible  to  others  capable  of  stealing,  the  inference 
cannot  be  drawn,2  though  the  fact  is  entitled  to  consideration  m  connection 
with  the  other  facts  of  the  case.3 

<dd)  Claim  cf  Ownership.  -  Another  requisite  of  the  possession  of  stolen  goods 
which  will  raise  a  presumption  of  guilt  is  that  it  must  involve  a  distinct  and 
conscious  assertion  of  property  in  the  possessor.4 

dd  Rebutting  Presumption  Arising  from  Recent  Possession  —  (ad)  In  General.--  inc 
presumption  arising  from  the  possession  of  recently  stolen  goods  may  be  over- 
con  e  by  the  proof  of  any  facts  inconsistent  with  the  theory  of  guilt,*  such  as 
the  eood  character  of  the  accused,6  or  his  conduct  at  the  time  he  was  found 
in  possession;'  or  the  fact  that  he  made  no  attempt  to  conceal  his  posses- 
sion;8 or  that  he  purchased  the  goods  under  circumstances  not  open  to 

*   *  9 

SUSprorf  of  an  Alibi  is  also  competent  for  the  purpose  of  rebutting;  the  inference 

0f  ^Explaining  or  Accounting  for  Possession  -  aaa.  Rule  Stated.  -  The  presumption  of 
guilt  which  arises  from  the  possession  of  goods  recently  stolen  may  be  rebutted 
by  an  explanation  or  account  given  by  the  accused  as  to  how  he  acquired  the 


possession.11 

Missouri.  —  State  v.  Castor,  03  Mo.  242. 

New  York.  —  People  v.  Wilson,  7  N.  Y.  App. 
Div  126,  affirmed  151  N.  Y.  403;  People  v.  Mc- 
Callam,  103  N.  Y.  587,  5  N.  Y.  Crim  143. 
affirming  (Supm.  Ct.  Gen.  T.)  3  N.  Y.  Crim. 

1  \exas  —  Robinson  v.  State,  22  Tex.  App. 
6qo-  Sisk  v.  State,  (Tex.  Crim.  1897)  42  S.  W. 
Rep.  985;  Lehman  1:  State,  18  Tex.  App.  174, 
51  Am.  Rep.  298. 

1.  Finding  in  House,  etc.,  of  Accused.  —  People 
v.  Hutley,  60  Cal.  74.  44  Am.  Rep.  55- 

2  Place  Accessible  to  Other  Persons.  —  People 
v  Hurley,  60  Cal.  74-  44  Am.  Rep.  55;  Ju.rJ?e- 
ville  v.  State,  42  Ind.  49°;  State  v.  Griffin, 
71  Iowa  372;.  Perkins  v.  State,  32  Tex.  109. 
Compare  People  v.  Wilson.  151  N.  Y.  403, 
affirming  7  N.  Y.  App.  Div.  326.  See  also 
f ubra  this  section.  Nature  and  Requisites  of 
Possession—  IV hat  Constitutes  Possession  Gen- 
erally note  Place  Accessible  to  Other  Persons. 

3  Possession  to  Be  Considered  Though  Not  Ex- 
clusive. —  Com.  v.  Parmenter,  101  Mass.  211. 

4  Assertion  of  Property.  —  Shepherd  v.  Stale, 
41  \rk  39;  People  v.  Hurley,  60  Cal.  74.44 
Am  Rep.  55;  State  v.  Deyoe,  97  Iowa  744; 
L-hmin  v.  State,  18  Tex.  App.  174,  5*  Am. 
Rep.  298;  Robinson  v.  State,  22  Tex.  App. 
690-  Moreno  v.  State,  24  Tex.  App.  401;  Bry- 
ant''-/. State,  25  Tex.  App.  751;  Sisk  v.  State, 
(Tex.  Crim.  1897)  42  S.  W.  Rep.  98^. 

5.  Rebutting  Presumption  -  -  Facts  Inconsistent 
with  Guilt.  —  Way  v.  State,  35  Ind.  409;  War- 
ren v.  State,  1  Greene  (Iowa)  106;  Slate_  v. 
Richart,  57  Iowa  245;  Jones  v.  Slate,  30  Miss. 
653,  64  Am.  Dec.  175;  Allen  v.  Siale,  42  Tex. 
518;  Seliillo  v.  Slate,  16  Tex.  App.  249.  See 
also  Nelson  v.  People,  22  Colo.  330. 

Circumstances  having  only  an  indirect  or 
remote  bearing  on  the  character  of  the  pos- 
session are  not  admissible.  Stale  v.  Graham, 
65  Iowa  617;  State  v.  Schaffer,  70  Iowa  371; 


State  v.  Pettis,  63  Me.  124;  Foster  v.  People, 
18  Mich.  266;  State  v.  Staples,  47  N.  H.  113,  9° 
Am.  Dec.  565.  _  . 

Evidence  ol  an  Illegal  Custom  is  not  admissible 
to  explain  possession.    Com.  v.  Doane,  1  Cush. 

^^Presumption  Rebutted  by  Proof  of  Good  Char- 
acter —  California.  —  People  v.  Hurley,  60  Cal. 
74,  44  Am.  Rep.  55. 

Illinois.  —  Conkwright  v.  People,  35  HI-  204. 

Indiana.  —  Clackner  v.  State,  33  Ind.  412. 
But  see  contra  Wagner  v.  State,  107  Ind.  71,  57 
Am.  Rep.  79- 

Iowa.  —  State  v.  Richart,  57  Iowa  245- 

Mississippi.  —  Foster  v.  State,  52  Miss.  695. 

Missouii.  —  State  v.  Crank,  75  Mo.  406.  See 
also  State  v.  Brown,  75  Mo.  317. 

And  see  generally  the  title  Character  (in 
Evidence),  vol.  5,  p.  850. 

7.  Conduct  of  Accused.  —  Foster  v.  State,  52 

8.  Unconcealed  Possession.  —  Jones  v.  state, 
30  Miss.  653,  64  Am.  Dec.  175;  Watford  », 
State,  44  Tex.  439. 

9.  Proof  of  Purchase  by  Accused.  —  State  V. 
Marquardsen,  (Idaho  1900)  62  Pac.  Rep.  1034; 
Jones  v.  People,  12  111.  259;  State  v.  Boone,  70 
Mo  6.19;  Territory  v.  Woolsey,  3  Utah  470. 

Evidence  of  a  Payment  made  bv  the  accused 
for  the  chattel  alleged  to  have  been  stolen  is 
admissible  where  there  is  some  evidence  that 
he  purchased  it.    People  v.  Cline  74  Cal.  575- 

But  Evidence  that  the  Accused  Had  Money  at 
the  time  of  the  alleged  purchase  is  not  admis- 
sible to  prove  the  fact  of  purchase.  Jones  v. 
State,  49  Ind.  549-  „.  , 

10.  Proof  of  Alibi.  -  State  v.  Sidney  74  Mo. 
390  affirming  10  Mo.  App.  579;  Wilburn  v. 
Territory,  (N.  Mex.  1900)  62  Pac.  Rep.  968. 
See  generally  the  title  At.im.  vol.  2.  p.  53- 

11.  Presumption   Rebutted  by  Reasonable  and 
Credible  Explanation  —  England.— Reg.  v.  Crow- 
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Failure  to  Explain  Possession.  —  The  failure  of  the  defendant  to  give  an  explana- 
tion of  his  possession  when  the  proper  occasion  presents  itself  does  not  pre- 
clude him  from  proving  facts  showing  that  his  connection  with  the  stolen 
goods  was  innocent.1 

bbb.  Requisites  of  Explanation.  —  The  explanation  given  must  be  both  reasonable 
and  credible.2  If  it  answers  these  requirements,  the  burden  is  then  on  the 
prosecution  to  prove  its  falsity;3  but  if  it  is  unreasonable  or  improbable,  the 
burden  of  proving  its  truth  is  on  the  accused.1 

Keasonableness  and  Credibility  a  Question  for  Jury.  —  In  all  cases  the  jury  are  the 
sole  judges  as  to  whether  the  explanation  given  by  the  accused  is  reasonable 


hurst,  i  C.  &  K.  370,  47  E.  C.  L.  370;  Reg.  v. 
Smith,  2  C.  &  K.  207,  61  E.  C.  L.  207;  Reg.  v. 
Hughes,  1  Cox  C.  C.  176. 

Canada.  —  Reg.  v.  Ferguson,  16  N.  Bruns. 
612. 

Alabama.  —  Orr  v.  State,  107  Ala.  35. 

Arkansas.  —  Shepherd  v.  State,  44  Ark.  39. 

Colorado.  —  Nelson  v.  People,  22  Colo.  330; 
Van  Slraaten  v.  People,  26  Colo.  184. 

Florida.  —  Tilly  v.  State,  21  Fla.  242;  Wil- 
liams v.  State,  40  Fla.  480. 

Georgia.  —  Walker  v.  State,  28  Ga.  254. 

Indiana.  —  Way  v.  State,  35  Ind.  409;  How- 
ard v.  State,  50  Ind.  190;  Bailey  v.  State,  52 
Ind.  462,  21  Am.  Rep.  182;  Blaker  v.  State, 
130  Ind.  -203. 

Iowa.  —  State  v.  Jordan,  69  Iowa  506. 

Maryland.  —  Chelton  v.  State,  45  Md.  564. 

Michigan.  —  People  v.  Shepard  70  Mich.  132. 

Mississippi. — Jones  v.  State,  30  Miss.  653, 
64  Am.  Dec.  175;  Davis  v.  Stale,  50  Miss.  86; 
Foster  v.  State,  52  Miss.  695. 

Missouri.  —  State  v.  Gray,  37  Mo.  463;  State 
v.  Williams,  54  Mo.  170;  State  v.  Robbins,  65 
Mo.  443. 

New  Hampshire.  —  State  v.  Hodge,  50  N.  H. 
5IO. 

Texas. — Perry  v.  Slate,  41  Tex.  484;  Lehman 
v.  State,  18  Tex.  App.  174,  51  Am.  Rep.  298; 
Bean  v.  State,  24  Tex.  App.  11 ;  Goens  v.  State, 
35  Tex.  Crim.  73. 

Utah.  —  Territory  v.  Woolsey,  3  Utah  470. 

See  also  the  cases  cited  supra,  this  division 
of  this  section,  Possession  of  Stolen  Goods  as 
Evidence  of  Guilt  —  Rule  Slated. 

The  Accused  Must  Have  an  Opportunity  to  Ex- 
plain before  the  mere  possession  of  recently 
stolen  goods  will  justify  a  conviction.  Moreno 
v.  State,  24  Tex.  App.  401;  Williams  v.  State, 
11  Tex.  App.  275. 

The  Explanatory  Evidence  Must  Be  Produced  by 
the  Accused.  —  Therefore  the  prosecution  is  not 
required  to  call  as  witnesses  the  persons  whom 
the  prisoner  has  named  as  able  to  account  for 
his  possession  of  the  stolen  property,  though 
the  persons  so  named  are  known  and  might  be 
called.  Reg.  v.  Wilson,  7  Cox  C.  C.  310, 
Dears.  &  B.  157,  26  L.  J.  M.  C.  45,  3  Jur.  N. 
S.  167,  5  W.  R.  251;  Reg.  v.  Dibley,  2  C.  &  K. 
818,  61  E.  C.  L.  818. 

1.  Failure  to  Explain  Possession,  —  Harris  v. 
Slate,  15  Tex.  App.  411;  Taylor  v.  State,  15 
Tex.  App.  356. 

2.  Explanation  Must  Be  Reasonable  and  Cred- 
ible.—  Leslie  v.  Slate,  35  Fla.  171;  Dillon  v. 
People,  1  Hun  (N.  Y.)  670,  affirmed  58  N.  Y. 
669;  Price  v.  Com.,  21  Gratt.  (Va.)  846;  Con- 
ners  v.  State,  31  Tex.  Crim.  453. 

3.  Burden  of  Proving  Falsity  of  Explanation  — 
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England.  —  Reg.  v.  Crovvhurst,  1  C.  &  K.  370, 
47  E.  C.  L.  370;  Reg.  v.  Smith,  2  C.  &  K.  207, 
61  E.  C.  L.  207;  Reg.  v.  Hughes,  1  Cox  C.  C. 
176. 

California.  —  People  v.  Cunningham,  66Cal. 
668. 

Florida.  —  Leslie  v.  State,  35  Fla.  171;  Bel- 
lamy v.  State,  35  Fla.  242. 

Mississippi. — Jones  v.  State,  30  Miss.  653, 
64  Am.  Dec.  175. 

North  Carolina.  —  See  State  v.  Weaver,  104 
N.  Car.  758. 

Texas.  —  Gaicia  v.  State,  26  Tex.  209,  82  A  m. 
Dec.  605;  Hampton  v.  Stale,  5  Tex.  App.  463; 
Johnson  v.  State,  12  Tex.  App.  385;  Irvine  v. 
State,  13  Tex.  App.  499;  Sitterlee  v.  State,  13 
Tex.  App.  587;  Harris  v.  State,  15  Tex.  App. 
411 ;  Ross  v.  State,  16  Tex.  App.  554;  Roberts 
v.  State,  17  Tex.  App.  82;  York  v.  State,  17 
Tex.  App.  441;  Miller  v.  State,  18  Tex.  App. 
34;  Vaughn  v.  State,  21  Tex.  App.  573;  Shultz 
v.  State,  22  Tex.  App.  16;  Brothers  v.  State, 
22  Tex.  App.  447;  Clark  v.  State,  22  Tex.  App. 
599;  Hart  v.  State,  22  Tex.  App.  563;  Lacy  v. 
State,  31  Tex.  Crim.  78. 

Virginia.  —  Price  v.  Com.,  21  Gralt.  (Va.) 
846. 

If  the  State  Fails  to  Rebut  the  Explanation 

when  the  means  of  doing  so  is  peculiarly 
within  its  power,  the  jury  should  give  it  such 
weight  as  its  inherent  probability  with  such 
failure  entitles  it  to  receive.  Payne  v.  State, 
57  Miss.  348. 

If  the  Defendant's  Reasonable  Explanation  Is 
Not  Shown  to  Be  False,  a  conviction  based 
wholly  on  recent  possession  will  be  set  aside. 
York  v.  Stale,  17  Tex.  App.  441.  See  also 
Shultz  v.  State,  20  Tex.  App.  315;  Gilleland  v. 
State,  24  Tex.  App.  524;  Brothers  v.  State,  22 
Tex.  App.  447;  Clark  v.  State,  22  Tex.  App. 
599;  Tarin  v.  Slate,  25  Tex.  App.  360;  Arispe 
v.  State,  26  Tex.  App.  581;  Hyatt  v.  State,  32 
Tex.  Crim.  580. 

4.  Unreasonable  or  Improbable  Explanation  — 
Burden  of  Proving  Its  Truth.  —  Reg.  v.  Crow- 
hurst,  1  C.  &  K.  370,  47  E.  C.  L.  370;  Reg.  v. 
Smiih,  2  C.  &  K.  207,  61  E.  C.  L.  207;  Reg. 
7\  Hughes,  1  Cox  C.  C.  176;  Reg.  v.  Harmer,  2 
Cox  C.  C.  487;  Reg.  v.  Ritson,  50  L.  T.  N.  S. 
727,  15  Cox  C.  C.  478,  48  J.  P.  630;  Davis  v. 
State,  50  Miss..  86;  Garcia  v.  Slate,  26  Tex.  209, 
82  Am.  Dec.  605;  Price  v.  Com.,  21  Gratt. 
(Va.)  846. 

False  or  Conflicting  Statements  as  to  the  pos- 
session of  stolen  property  do  not,  as  a  matier 
of  law,  tend  to  show  unlawful  possession,  but 
they  are  competent  evidence,  the  weight  of 
which  is  for  the  jury.  State  v.  Maloney,  27 
Oregon  53. 
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and  credible,'  even  though  the  prosecution  does  not  offer  any  evidence  in 

rebuttal.2  The  explanation  need  not  satisfy  the  jury 

Satisfactory  Explanation  Not  Reared  -  J*«*P la ^  ^ nocent;  it  is  sufficient  if 
that  the  P----^  ^rl^to  the  question  of  guilt* 
it  merely  raises  in  their  minus a  rcc  statutes  which  remove  the 

-  7,;:  a^m^»cT&t'^«U»  to  testify  in  their 
common-law  disability  oi  persona  ,  bv  his  own  testimony, 

own  defense,  a  defendant  charged  w,th ^ &  eoirtment  of  such 
Sutes  £.  S  »  M  'to  decants  of  making  an  unsworn  state- 
ment  to  the  jury.5  statement  or  declaration  made  by  the  aecused  con- 

and  such  statements  are 

1  Reasonableness  and  Credibility  for  Determi- 
nation of  Jury. -Leslie  v.  State,  35  Fl»;  171 1 
State  v.  Brown.  25  Iowa  561;  State  v.  Whitmer, 
77  Iowa  553;  Slate  r.  Marshall  105  Iowa  38; 
&sby  Corn.,  (Ky.  189O  ift  S.  W.  Rep.  88 
12  Kv.  L.  Rep.  982;  Com.  v.  Randall,  119 
Mass!  107;  McCarty  v.  State,  36  lex.  Crim. 
135;  Carter  v.  Slate,  (Tex.  App.  1889)  12  S.  W. 

RThe7Jury  Are  Not  Bound  to  Believe  All  the  State- 
ments made  by  the  accused  explanatory  of  his 
possession  of  recently  stolen  properly,  those 
in  favor  as  well  as  those  against  him,  even 
though  there  is  no  direct  evidence  showing  the 
falsitv  of  the  former.  They  are  to  consider  all 
the  statements,  and  give  to  each  such  credence 
as  to  them  seems  reasonable  and  just  unaer 
all  the  citcumstances  of  the  case.  Slate  *.  In- 
gram, 16  Kan.  14.    See  also  State  r.  Stewart, 

242KFailure  of  Prosecution  to  Rebut  Explanation. 
-State  v.  Kimble,  34  La.  Ann.  39":  ^'l00 
People,  1  Hun  (N.  Y.)  670,  4  Thomp.  &.  C.  (N. 
Y  )  203  affirmed  58  N.  Y.  669. 

But  the  Uncontradicted  Testimony  of  Other  Wit- 
nesses than  the  accused,  to  the  effect  that  he 
purchased  the  goods,  and  showing  the  time 
place,  and  amount  paid,  together  wi.h  evidence 
that  the  reputation  of  the  accused  for  honesty 
was  good,  effectually  rebuts  the  presumption, 
so  that  a  verdict  of  guilty  cannot  be  sustained. 
State  v.  Miller,  10  Minn.  313. 

3  Explanation  Need  Not  Satisfy  Jury  -■  Cali- 
fornia. -  People  v.  Buelna,  81  Cal  135. 

Colorado.  -  Van  Straaten  v.  People,  26  Colo. 

Florida.  —  Leslie  v.  State,  35  Fla 
lamy  v.  State,  35  Fla.  242 

Indiana.  —  Howard  v.  State,  50 
Blaker  v.  State,  130  Ind.  203. 

Iowa.  —  State  v.  Jones,  33  Iowa 
Emerson,  48  Iowa  172;  State  v.  Richart,  57 
Iowa  245;  State  v.  Hopkins,  65  Iowa  240; 
State  v.  Peterson,  67  Iowa  564:  State  v.  Kirk- 
patrick,  72  Iowa  500;  State  v.  Manley.  74  Iowa 
c6i-  State  v.  Miner,  107  Iowa  656. 

Maine.  —  State  v.  Metrick,  19  Me.  398. 
Texas  —Taylor  v.  State,  15  Tex.  App.  35«- 
While  the  Presumption  May  Be  Lessened  or 
oaitially  rebutted,  there  may  still  be  a  convic- 
tion, if  the  rebutting  evidence  does  not  go  to 
the  extent  of  raising  a  reasonable  doubt  as  to 
the  guilt  of  the  accused.    State  v.  Arnold.  12 


171;  Bel- 
Ind.  rqo; 
q:  State  v. 


Iowa  479.    See  also  Stale  v.  Halleit,  63  Iowa 

254  Possession  Explained  by  Testimony  of  Ac- 
cused. —  State  v.  Bethel,  97  N.  Car.  459- 

As  to  the  competency  of  persons  charged 
with  ctime  to  testify  in  their  own  defense,  see 
generally  the  title  Witnesses 

5.  Statement  by  Accused  at  the  Trial.  —  Black- 
burn v.  State,  71  Ala.  319,  46  Am.  Rep.  323; 
Whizenant  v.  State,  71  Ala.  383. 

Bv  a  recent  statute  in  Alabama  the  defend- 
ant is  now  permitted  to  testify  in  his  own  be- 
half.   Code  Ala.  1896,  ^  5297.  .  , 

See  generally  on  this  subject  the  title  Wit- 

^Explanatory  Statements  by  Accused  —  Eng. 
LnuL  _  Reg.  v,  Abraham,  2  C.  &  K.  550,  61  E. 

°' Canada.  -  Reg.  v.  Ferguson,  16  N.  Bruns. 

1  Alabama.  —  Smith  v.  State,  103  Ala.  40;  Bry- 
ant v.  State,  116  Ala.  445-  _  T 

Georgia.  -  Walker  v.  State,  28  Ga.  254;  Lov- 
ett  v.  State.  80  Ga.  255.  . 

Maim  _  Compare  Slate  v.  Pettis,  63  Me.  124. 
Mississippi.  -  Jones  v.  State,  30  Miss.  653, 
64  Am.  Dec.  175;  Payne  v.  State,  57  Miss.  348. 

Texas  —  Perry  v.  State,  41  Tex.  484;  ^>»- 
braith  v.  State,  41  Tex.  567;  Ward  v  .State,  41 
Tex  61  f  Darnell  v.  State,  43  ^ex- 
Shackleford  v.  State,  2  Tex.  App.  385;  Foster 
v  State,  4  Tex.  App.  246;  Hampton  v.  State, 
5' Tex.  App.  4t3;  Sitierlee  v.  State,  13  Tex. 
APP  587;  Castellow  v.  State,  15  Tex.  App. 
SSI-  York  v.  State,  17  Tex.  App.  441  •  Com- 
tare  Powell  v.  Stale,  44  'lex.  63. 

Vermont.  -  State  v.  Daley,  53  \  t.  442,  38 
Am.  Rep.  694. 
See  also  the  title  Declarations  (in  Em- 

dfncf)  vol.  9,  P-  5- 

The  explanation  must  be  of  the  character 
indicated  in  .he  text,  and  not  such  as  tends  to 
manufacture  evidence  for  the  accused.  Dixon 
v.  State,  2  Tex.  App.  531.  Foster  v.  State  4 
Tex.  App.  246.    See  also  State  v.  Gonsoulin, 

38Deciarations4Made  Before  the  Time  of  the  Alleged 
Theft  are  not  admissible  to  prove  the  character 
of  the  possession  of  the  property  unless  pos- 
session and  acts  of  ownership,  at  the  time  of 
such  declarations,  are  proven  by  other  testi- 
mony than  by  the  declarations  so  ottered. 
Cameron  v.  State,  44  Tex.  652. 
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also  admissible  against  the  accused  when  they  have  an  inculpatory  tendency.' 

It  Is  as  a  Part  of  the  Res  Gestae  that  proof  of  such  statements  is  admitted,3  and 
within  this  principle,  declarations  may  be  received  though  they  were  made 
before  the  alleged  larceny  was  committed.3  So,  too,  it  is  competent  to  prove 
an  explanation  made  by  the  defendant  at  the  time  he  was  charged  with  the 
theft,4  or  at  the  time  he  was  arrested  on  such  charge;  5  and  if  there  was  no 
previous  occasion  for  an  explanation,  statements  made  by  the  accused  after 
he  had  parted  with  the  possession  may  be  received.0 

statements  by  Third  Persons.  —  In  some  cases  statements  made  by  third  persons 
are  admissible.7 

ee.  Possession  of  Stolen  Goods  Other  than  Those  Charged  in  Indictment.  —  On  a 
trial  for  larceny,  the  prosecution  will  not  be  permitted  to  show,  as  proof  of  the 
offense,  that  the  accused  had  in  his  possession  stolen  goods  other  than  those 
alleged  in  the  indictment  to  have  been  stolen  by  him.8 

Strengthening  Presumption.  —  But  it  has  been  held  that,  in  case  recent  posses- 
sion by  the  accused  of  the  goods  stolen  has  been  shown,  it  is  competent  to 
prove  that  the  accused  was  in  possession  of  other  stolen  goods,  where  the 
evidence  is  offered  for  the  purpose  of  strengthening  the  presumption  of  guilt 
arising  from  the  possession  of  the  stolen  goods,9  or  to  contradict  the  explana- 
tion made  by  the  accused  as  to  such  possession.10 

Identity  of  Accused.  —  Such  evidence  is  also  admissible  in  some  cases  as  tend- 
ing to  identify  the  accused.11 

And  Where  Other  Goods  Stolen  at  the  Same  Time  as  those  described  in  the  indictment 
are  found  in  the  possession  of  the  accused,  such  fact  is  admissible  in  evidence, 


1.  Inculpatory  Statements  by  Accused.  —  Perry 
v.  State,  41  Tex.  484;  Ward  v.  State,  41  Tex. 
611;  Shackleford  v.  State,  2  Tex.  App.  385. 
See  also  the  titles  Admissions,  vol.  1,  p.  670; 
Confessions,  vol.  6,  p.  520;  Declarations  (in 
Evidence),  vol.  9,  p.  5. 

2.  Declarations  Admissible  as  Part  of  Res  Gestse 
—  Alabama.  —  Taylor  v.  State,  42  Ala.  529; 
Cooper  v.  State,  63  Ala.  80;  Allen  v.  State,  73 
Ala.  23. 

Georgia.  —  Walker  v.  State,  28  Ga/254. 

Illinois.  —  Comfort  v.  People,  54  111.  404; 
Bennett  v.  People,  96  111.  607. 

Iowa.  —  State  v.  Kelly,  57  Iowa  647;  State 
v.  Jordan,  ^9  Ioiva  506. 

Louisiana.  —  State  v.  Thomas,  30  La.  Ann. 
600;  State  v.  Gonsoulin.  38  La.  Ann.  459. 

Missouri.  —  State  v.  Ware,  62  Mo.  597. 

Ohio.  —  Leggett  v.  State,  15  Ohio  283. 

Texas.  —  Perry  v.  State,  41  Tex.  483;  Ward 
v.  State,  41  Tex.  61 1;  Shackelford  v.  State,  43 
Tex.  138;  Darnell  v.  Stale,  43  Tex.  147;  Foster 
v.  State,  4  Tex.  App.  246;  Shelton  v.  State, 
11  Tex.  App.  36.  See  also  the  title  Res 
Gest^;. 

3.  Declarations  Antedating  Larceny.  —  State  v. 
Thomas,  30  La.  Ann.  600;  State  v.  Delhvood, 
33  La.  Ann.  1229. 

4.  Statement  at  Time  of  Accusation.  —  Taylor 
v.  State,  15  Tex.  App.  356. 

5.  Statement  at  Time  of  Arrest.  —  Dillon  v 
People,  1  Hun  (N.  Y.)  670,  affirmed  58  N.  Y. 
669;  Shackelford  v.  State,  43  Tex.  138;  Ward 
v.  State,  41  Tex.  612;  Harmon  v.  State,  3  Tex. 
App.  52;  Castellow  v.  State,  15  Tex.  App.  551  - 
Lopez  v.  State,  28  Tex.  App.  343.  But  see 
contra,  Spivey  v.  State,  26  Ala.  90;  Taylor  v. 
State,  42  Ala.  529. 

It  has  been  held  that  where  the  accused  had 
disposed  of  the  property  before  his  arrest. 
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proof  that  he  had  stated  at  the  time  of  the 
arrest  that  he  had  bought  the  goods  which  he 
was  charged  with  stealing  was  not  competent. 
Robinson  v.  State,  3  Tex.  App.  488. 

6.  Explanation  Made  after  Parting  with  Posses- 
sion.—  Anderson  v.  State,  11  Tex.  App.  576; 
Taylor  v.  State,  15  Tex.  App.  356;  Lewis  v. 
State,  17  Tex.  App.  140;  Heskew  v.  Slate,  17 
Tex.  App.  161.  See  also  Childress  v.  State,  10 
Tex.  App.  698. 

7.  Statements  by  Third  Persons.  —  In  State  v. 
Jordan,  69  Iowa  506,  it  was  held  that  the  testi' 
mony  of  the  defendant  as  to  what  was  said  to 
him  by  a  third  person,  for  whom  he  claimed  to 
have  obtained  the  goods  alleged  to  have  been 
stolen,  was  not  objectionable  as  hearsay,  be- 
cause the  speaking  of  the  words  and  not  the 
trulh  of  them  was  the  material  fart. 

Explanation  by  Another.  —  Where  one,  called 
on  to  explain  his  possession  of  stolen  property, 
asks  a  person  present  to  speak  for  him,  the 
explanation  is  entitled  to  the  same  weight  as 
though  made  by  himself.  Windham  v.  State, 
19  Tex  App.  413. 

8.  Possession  of  Other  Stolen  Goods  Not  Compe- 
tent as  Evidence  of  Guilt.  —  Reg.  v.  Oddy,  T.  & 
M.  593,  2  Den.  C.  C.  264,  20  L.  J.  M.  C.  198,  15 
Jur.  517,  5  Cox  C.  C.  210. 

9.  Strengthening  Presumption. — State  v.  Moore, 
101  Mo.  316;  State  z-.  Murphy,  84  N.  Car.  742; 
Webb  v.  State,  8  Tex.  App.  115. 

Time  of  Possession.  —  The  evidence  must  show 
that  the  accused  had  such  oiher  stolen  goods 
in  his  possession  at  the  same  time  lhat  he  had 
the  goods  alleged  lo  have  been  stolen.  Webb 
v.  State,  8Tex.  App.  115. 

10.  Contradicting  Explanation  of  Possession.  — 
State  v.  Ditton,  48  Iowa  677. 

11.  Identification  of  Accused.  —  Yarborough  v. 
Slate,  41  Ala.  405. 
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because  it  eery  dearly  tends  to  connect  th« ™d  WM t  the  offense.^  ^ 
«  r  ~  «  -or^„,te  "th^S  described  in  the  indict- 

Auu,.  P.,..».ion  by  <h.  Am*  must  be  shown         y       ^  indictment  is 

TJS^^^^L™  "* traccd  tothe  po™ 

accused.*  „  .  .  The  fact  that  the  taking  was  by  the  accused 

(c)  Declarations  and  Admissions  —  Hie  tact  Jf  .,       d  conviction 

may/of  course,  be  proved  by  his  direct  confe ss.or  of  gurit,  anc  ^ 
may  also  be  based  on  the  admission  o t J  ^^^n^e  authorities  as 
inferred,-  this  species  of  admission    b«ngde«g n    e  on  in  pos. 

SoT ^^t^X^-^  *«*  icient  to  j-lify 

COnHCS  1-  -Tl  Admissions  ma3 ^ ^e^^or^; 
inconsistent  with   innocenc e as  well  as  ^  ^  fl,  of 

attempTto  escape  after  he  had  been 


1.  Possession  of  Other  Goods  Stolen  at  Same 
Time.  —  Yarboro ugh  :■.  State,  41  Ala.  405. 
Gran,  p.  State,  55  Ala.  201;  People  r  Rotate.. 
ix  Cal  toi:  People  s  Lopez,  59  Cal.  302, 
3P4eopS  v. Voss,  65PCal.  «*;  Worm  y  SU  e 
70  Ga.  721;  Johnson  v.  State,  14b  Ind.  5-2, 
State  z<.  Weaver,  104  N.  Car.  758.  ,. 

In  Slaughter  v.  Com.,  (Ky.  1900)  58  S.  W 
Rep  588,  it  was  shown  that  the  defendants 
had  secreted  one  thousand  pounds  of  tobacco 
in  a  stra wrick,  and  that  the  person  whose  to- 
bacco was  alleged  to  have  been  .to  en  had  lo,t 
five  hundred  pounds.  It  was  held  that  tne 
prosecution  m'ight  show,  for  the ,  purpose -  oi 
accounting  for  the  excess  over  that  alleged  to 
have  been  stolen,  that  another  person  in  the 
neighborhood,  about  the  same  time,  had  lost 
five  hundred  pounds  of  tobacco. 

Goods  Stolen  from  Different  Persons.  -  The  role 
stated  in  the  text  applies  where  the  goods 
found  n  the  possession  of  the  accused  were 
stolen  on  the  same  night  as  those  desenbed  in 
he  indictment,  though  they  belonged  to  an- 
other person.    State  v.  Robinson,  35  S.  Car. 

3*2.  Proof  that  Possession  Was  of  Stolen  Goods.  - 

Oxierz/.  U.  S.,  (Indian  Ter.  1896)  38  S.  W.  Rep. 

333  Actual  Possession  by  Accused.  -  Boland  v. 
People  19  Hun  (N.  Y.)  80. 

4  Confusions.  -  Mcintosh  State,  52  Ala 
355.  In  this  case,  a  reward  hav.ng  been  offe red 
for  the  return  of  the  stolen  goods  and  the  dis- 
covery of  the  thief,  the  defendant  brought  the 
good*,  to  the  owner  and  claimed  the  reward, 
faying  that  he  was  himself  the  thief.  It  was 
held  that  this  was  a  confession  of  guilt.  See 
generally  on  this  .abject  the  title  Confessions, 

V°5.  AdPmis5sion  of  Facts  Tending  to  Show  Guilt.  - 

State  v.  Bruce,  33  La.  Ann.  186;  State  v. 
Bishop.  73  N.  Car.  44. 

A  threat  by  a  person  charged  as  the  accom- 
oli«  of  Se  defendant,  to  kill  the  defendant 
if  he  should  make  any  disclosures  on  their  pre- 

minary  examination  before  the  commuting 
iaSsuate,  to  which  the  defendant  replied 


that  he  would  not  disclose  anything,  and 
subsequent  conversation  between  the  parties 
wh  en  each  accused  the  other  of paving 
caused  their  situation,  are  admissible  in  evi- 
dence against  the  defendant.    Scott  v.  State, 

30Offerto0Compromise  Held  an  Admission.  -  State 

72  \m  De?  163;  Heard      State,  59  Ml".  545; 
State v    Linds'ey,  78  N.  Car.  499:  State  • 
Drake  82  N.  Car.  592.  , 
6  Indirect  or  Implied  Confessions. -  See  the 

title  Confessions,  paragraph  Indirect  o,  Im- 

^S?i£W?-AfeS6  Were  Stolen.- 
Smith  v.  State,  17  Neb-  358. 

8.  Admissions  by  Conduct  or  Acts.  -  Hie  pre* 
ence  and  conduct  of  the  accused  at  the  scene 
a    the  larceny  on  the  night  when  it  was  com- 
mitted, and  the  circumstances  attending 
S     ate  admissible  in  evidence,  though  his 
a        mounted  to  an  attempt  to  commit  an- 
other felonv.    Burr  v.  Com.,  4  Gratt.  (\  a  )  534- 
Acts  to  Disguise  Guilt.  -  The  open  and  pub- 
lic u     S  stolen  property,  and  truthfu  answers 
L  to  how  some  of  it  was  disposed  of,  thougn 
Mi<  evidence  of  .j™-™"  ™y^e  u, 
{ended  to  disguise  guilt,  and  the  jory  may 
construe  such  conduct  according!)  .    Minor  v. 

S  Where  One  of  Several  Persons  Accused  of  Larceny 
Shied  Excitement  while  their  boots  were  being 
measured  to  see  if  they  corresponded  U  tracks 
c      a  -t  thf  srpne  of  the  crime,  tins  nas  uecii 

SeSrally  on.his  subject  the  title  Confessions, 

V°i  Flight^  Accused.  -  Sewell  r.  State  76  Ga. 
S36*  Stfte  v.  Van  Winkle.  80  Iowa  15.  State 

,he  defendant  is  a  suspicious  circumstance,  it 
has  been  held  insufficient  to  sustain  a  conv.c- 
Volume  Will. 
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arrested.1  Such  inference  may  also  be  drawn  from  the  fact  that  the  accused 
attempted,  by  intimidation  or  otherwise,  to  prevent  witnesses  from  testifying;2 
that  he  had  sold  the  stolen  goods  at  a  distant  place;  3  that  marks  or  brands, 
by  which  the  identity  of  the  goods  could  be  established,  had  been  defaced  or 
removed,  and  that  the  goods  were  traced  to  the  accused  in  this  condition  ;  4 
or  that  the  accused  voluntarily  paid  or  offered  to  pay  for  the  stolen  goods.5 

Declarations  Explanatory  of  the  Possession  of  stolen  goods  have  alreadv  been 
considered.0 

The  Declarations  of  an  Accomplice  or  Accessory  are  admissible  in  accordance  with 
the  general  principles  governing  the  subject  of  admissions  and  confessions 
generally.7 

(d)  Character.  —  Where  there  is  only  presumptive  evidence  that  the  accused 
is  the  guilty  party,  he  may  introduce  evidence  that  he  is  a  person  of  good 
character,  as  regards  honesty  and  integrity,  for  the  purpose  of  overcoming  the 
presumption  against  him.8  This  is  the  general  rule  in  criminal  cases.9  But 
it  is  not  competent  to  prove  that  others  who  could  have  committed  the  theft 
were  persons  of  dishonest  character,  where  such  other  persons  were  not  in  any 
way  connected  with  the  theft,10  nor  can  it  be  shown  against  the  accused  that 
he  associated  with  persons  of  bad  character. 11 

(e)  Pecuniary  Circumstances.  —  In  a  case  where  money  was  the  subject  of  the 
larceny,  it  is  competent  to  show  that  the  accused  had  money  after  the  larceny 
when  he  had  none  before,  because  a  sudden  and  unexplained  accession  of 
means  about  the  time  the  larceny  was  committed  has  a  tendency  to  connect 
the  accused  with  the  crime,  and  in  connection  with  other  evidence  may  raise 
a  presumption  of  guilt.12 

(f)  Other  Thefts.  —  The  general  rule  is  well  settled  that  evidence  of  other  thefts 
is  not  admissible  to  prove  that  the  accused  committed  the  theft  charged  in  the 
indictment,13  though,  it  may  be  admitted  as  a  corroborating  circumstance  to 


tion  where  the  defendani  explained  it  by  say- 
ing that  he  was  not  able  lo  give  bail  and  that 
he  did  not  wish  to  stay  in  j.iil  until  he  could 
have  a  trial,  but  that  he  intended  to  surrender 
scon.  France  v.  State,  (Ark.  1900)  6o  S.  VV. 
Rep.  236. 

1.  Attempt  to  Escape.  —  State  v.  Rodman,  62 
Iowa  456;  Slate  v.  Moore,  101  Mo.  316.  But 
it  has  been  held  that  escaping,  or  attempting 
to  escape,  after  arrest  is  not  alone  sufficient  to 
justify  a  conviction.  People  v.  Gillette,  (Sup m. 
Ct.  Gen.  T.)  59  N.  Y.  St.  Rep.  176,  76  Hun  (N. 
Y.)  611;  State  v.  Eller,  104  N.  Car.  853. 

2.  Attempts  to  Prevent  Witnesses  from  Testify- 
ing.—  Kimbrough  v.  State,  76  Ga.  786;  State 
v.  BaJen  42  La.  Ann.  295. 

3.  Sale  of  Goods  at  Distant  Place.  —  Duckett  v. 
State,  65  Ga.  369;  Smiley  v.  State,  66  Ga.  754. 
Compare  Graff  v.  People,  134  III  3S0. 

4.  Removing  Marks  or  Brands.  —  Johnson  v. 
Stale,  77  Ga.  6S;  Slate  v.  White,  89  N.  Car. 
462.  See  also  the  title  Brands  and  Marks, 
vol.  4,  p.  S74. 

5.  Payment  for  Stolen  Goods.  —  State  v.  Furr, 
I2t  N.  Car.  606;  Willard  v.  State,  26  Tex.  App. 
126. 

6.  See  supra,  this  division  of.  this  section. 
Possession  of  Stolen  Goods  as  Evidence  of  Guilt  — 
Rebutting  Presumption  Arising  from  Recent 
Possession  —  Explaining  or  Accounting  for  Pos- 
session, 

7.  Declarations  of  Accomplices.  —  State  v.  Cole, 
22  Kan.  474.  See  also  the  titles  Admissions, 
vol.  1,  p.  670;  Confessions,  vol.  6,  p.  520. 

8.  Evidence  of  Good  Character.  —  Long  v.  State, 
II  Fla.  295;  Conkwrighl  v.  People,  35  111.  204; 
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Wagner  v.  State,  107  Ind.  71,  57  Am.  Rep.  79; 
State  y.  Hogard,  12  Minn.  293.  See  also  supra, 
this  division  of  this  section,  Possession  of  Stolen 
Goods  as  Evidence  of  Guilt  —  Rebutting  Pre- 
sumption Arising  from  Recent  Possession  —  /;/ 
General. 

Evidence  Limited  to  Reputation  for  Honesty  and 
Integrity.  —  State  y.  Bloom,  68  Ind.  54,  34  Am. 
Rep.  247- 

Evidence  of  Specific  Acts  Not  Admissible. 

Moulton  v.  State,  88  Ala.  lib.  See  also  infra, 
this  subdivision  of  this  section.  Other  Thefts. 

9.  See  the  title  Character  (in  Evidence), 
vol.  5,  p.  850. 

10.  Character  of  Third  Persons  Not  Admissible. 
—  Bennelt  v.  Slate,  52  Ala.  370. 

11.  Associating  with  Persons  of  Bad  Character. — 
McCIure  v.  Com.,  8i  Ky.  44S;  Cheney  ;•.  State, 
7  Ohio  (pt.  i)  222. 

12.  Pecuniary  Circumstances  of  Accused  —  Ala- 
bama.—  Martin  v.  State,  104  Ala.  71;  Leonard 
v.  State,  115  Ala.  80. 

Iowa.  —  State  v.  Thompson,  87  Iowa  670. 

Kansas.  — State  v.  Grebe,  17  Kan.  458. 

Massachusetts.  —  Com.  v.  Montgomery,  11 
Met.  (Mass.)  534,  45  Am.  Dec.  227. 

Michigan.  —  People  v.  Herrick,  59  Mich.  563. 

North  Carolina.  — State  v.  Wilson,  76  N.  Car. 
120;  State  v.  Bruce,  106  N.  Car.  792. 

Washington.  —  See  State  v.  Burns,  19 
Wash.  52. 

Wisconsin. — See  Jenkins  v.  State,  62  Wis.  49. 

13.  Other  Thefts  Not  Evidence  of  Taking.— 
Arkansas.  —  Dove  v.  State,  37  Ark.  262; 
Endaily  v.  State,  39  Ark.  278. 

California.  —  People  v,  Hartman,  62  Cal.  562. 
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the  -in  charge^  or  in  dev«  the  m^-^'^. 

a  taking,  but  also  a  carrying  away  o^porta  <o".  o>       « f ,  .  and  it  is 

r^^Sl^SSSSlS,*  what  ac«S  do  or  do  not  amount  to 
an  asportation/'  ,      been  changed.    The  statute 

Ji£  ildthat  STSES  OTfiSfflSri-  where  it  was 


Anter*?.  -  Miller  v.  Com.,  73  Ky.  16,  39 

A"/S«.  -  People  .  Schweitzer,  23  Mich. 
W  People  V.  Jacks,  76  Mich.  21S 
3°k-»«ifc.  -  Hoberg  7,  State,  3  Mino  262 

Missouri.-  State  ».  GoeU,  34  Mo.  85.  State 
„.  Daubert,  42  Mo.  242;  State  v.  Reavis,  71 

MKV*.- PhilHps  People,  57  Barb. 
(N  Y  )  353,  affirmed  Afl  N.  Y.  200. 

State  ».  V.nson,  63  N. 

CaOk £  -  Barton      State,  18  Ohio  221. 

7V««W.  -  Wilcox    v.    State,    3  Heisk. 

(Ter^;V-Gilbraith  v.  State,  41  Tex  567; 
Kellfv  i  State,  18  Tex.  App.  262;  Conley  :< 
State  21' Tex.  App.  495;  Williams  *.  State,  24 

T6^4- Walker  7,  Com,  1  Leigh  (Va.) 

574- 


It  Is  a  Fundamental  Principle  of  Law  that  evi- 
dence of  oae  offense  cannot  be  given  in  evi- 
dence against  a  defendan,  to  prove  that  he  was 
guilty  5  another  offense.    Stale  v.  Murphy,  84 

N"lC0rthe7r  Thefts  as  Corroborating  Circumstances 

_y*foto/««.-YarborouKh  v.  Slate,  41  £U.  4*>5- 
•  CaUfornia.-  People  ,.  Robles  ,34  Cal.  SQL 
loJa  —Slate  p.  Ditton,  48  Iowa  677- 
fci.-Cotn.   *.  Riggs,  14  Gray 

^iKS-U,  34  N.Y. 

478^,„._VVebb  r.  Slate,  8  Tex.  App.  II5I 
Tvler  *  State,  13  Tex.  App.  205;  Ballovv  v. 
Ill"  (Tex.  Cr'im3  1900)  5S  S.  W. 

,B  Phillips  ,.  Peop  e  57  Barb  (N.J.)  353. 

t  ^ih  steliinTa  horse,  and  evidence 
that  on  the  same  nighi  he  stole  a  wagon  from 
another  person,  to  use  with  1  he  horse,  and  that 
the  horse  and  wagon  were  used  logether,  was 
he  I  admissible  as  evidence  of  a  corroborating 
circumstance  10  the  main  charge  But  se. 
EndaUy  v.  State,  39  Ark.  278,  in  which  jt  was 
held  on  a  trial  for  the  larceny  of  a  horse, 
f  at  i  was  no.  competent  to  prove  the  larceny 
on  the  same  night,  from  another  person,  of  a 
end  11-  to  use  with  the  horse. 

2  Proof  of  Other  Thefts  in  Developing  Res  Gestae 
_  California.  —  People  ».  Ross,  65  Cal.  104. 

/^flstate*.  Schaffer,  70  low. .37«. 

tffcrt**^.— Snapp  7..  Com    82  Ky.  i7> 

New  lW,-Weyman  7,.  People,  4  Hun  (N. 


Y  )  511  affirmed  62  N.  Y.  623;  People  V.  Jus- 
tices, 10  Hun  (N.  V.)  158. 

North  Carolina.  —  State  r-.  White,  89  N.  Car. 

46?W:  Carolina.-  Stale  ».  Robinson,  35  S. 

CarJ«Lv.  -  Wiley  i>.  State.  3  Coldw.  (Tenn.) 

36  7>«m.—  Speights  Stale,  1  Tex  App.  5*1; 
Satterwhite  I  sta.e,  6  Tex.  App.  609;  Kelley 
v.  State,  18  Tex.  APP.  262-  Holmes  Stale, 
20  Tex.  App.  509;  Smith  v.  Su lie  "JeXjApj. 
nv  Alexander  w.  Slate,  21  Tex.  App.  406,  57 
Am'.  RW.  617;  Conley  Stale ,  21  Tex.  App. 
405;  Carter  v.  Stale,  23  Tex.  App.  508 

Virginia  -  Burr  7/.  Com.,  4  Grail.  (\  a.)  53*. 
In  Links  v.  State,  13  Lea  (Tenn.)  701.  <he 
defendan,  was  charged  wilh  the  larceny  o  a 
dbmoad  ring,  effected  by  substitu «ng  m  >» 
nlarp  another  ring  of  less  value.  It  was  neia 
Competent  To  show  that  such  other  ring  had 
teen  s^len  on  another  occasion  from ,  a ^differ- 
eni  person,  by  a  similar  device.    And  see  the 

Ul3e  Proof  of  Other  Thefts  as  Showing  Intent.  - 

See  infra.  Mb  section,  Intent  in  Larceny- 

^Asportation  an  Essential  Element  of  Larceny 

SAtdLa.  -  Edmonds  v.  State,  70  Ala.  8,  45 

A0,/^«S-  People  ..Murphy,  47  Cal.  103; 
People  v.  Meyer,  75  Cal.  3°3- 

X-^.-Mizell  7,.  State  38  Fla  _ 20 
Mississippi.  -  Williams  ».  State,  63  Miss.  58, 
Alexander  v.  Slate,  60  Miss.  953- 

/V>w  Kor/t.  —  Philip's  Case,  4  City  Hall  Kec. 

Alexander,  74  ». 

Z%Hh  Carolina.  -  State  ».  Seagler,  1  Rich.  L. 
(=;  Car  Mo  42  Am.  Dec.  4°4- 
lSThere  ma/be  several  distinct  asponauons  in 
law  in  one  act  Stale  *.  Trexler  2  Law 
Repos.  (4  N.  Car.)  90.  6  Am.  Dec.  558.  State  v. 
Martin,  82  N.  Car.  672. 

5  See  this  title.  Definition 

6.  See  the  next  following  div.s.on  of  this 

S67U  Asportation  Not  Necessary  in  Texas  -  Prim 

o,,lp  Tex  157;  Musquez  v.  Mate,  41 
Tex  226;  hJi  «'  Slit.  |i  Jex.  2S7.  Austin 
v.  Slate,  42  Tex.  345;  Walker  v  State.  3  l«: 
App.  70;  Jorasco  .  State  6  Tex.  App. a3o. 
Conner  .  Slate,  6  Tex  App.  «5;  J- 
State,  22  Tex.  App.  192;  Doss  ».  State  21  Tex. 
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before,  though  it  may  not  be  quite  carried  off,1  and  to  answer  this  require 
ment  a  very  slight  change  of  position  is  sufficient.3  Thus  it  has  been  held 
that  goods  were  carried  away  where  they  were  removed  from  one  place  to 
another  on  the  premises  or  in  the  house  or  other  place  where  they  were  taken 
with  intent  to  steal  them,3  or  where  they  were  removed  from  one  end  of  a 
wagon  to  the  other  with  a  like  intent;  *  but  it  is  not  sufficient,  if  there  was 
merely  an  alteration  of  the  position  of  an  article  on  the  spot  where  it  was 
lying.5 


App.  505,  57  Am.  Rep.  618;  Coward  v.  State, 
24  Tex.  App.  590;  Hooper  u.  State,  (Tex.  Crim. 
1894)  25  S.  W.  Rep.  966;  Files  v.  State,  (Tex. 
Crim.  1896)  36  S.  W.  Rep.  93;  Clemmons  v. 
State,  39  Tex.  Crim.  279. 

1.  Removal  from  Place  Previously  Occupied.  — 
1  Hawk.  P.  C,  c.  33,  §  18;  4  Bl.  Com.  231. 

Merely  Killing  an  Animal  with  intent  to  steal, 
but  without  removing  it  from  the  place  where 
it  fell,  will  not  support  an  indictment  for 
larceny,  because  there  is  no  asportation.  Peo- 
ple v.  Murphy,  47  Cal.  103;  Alexander  v.  State 
60  Miss.  953;  State  v.  Seagler,  1  Rich.  L.  (S. 
Car.)  30,  42  Am.  Dec.  404. 

It  has  also  been  held  that  skinning  the  ani- 
mal on  the  spot  where  it  was  killed  is  not  an 
asportation.  State  v.  Alexander,  74  N.  Car. 
232.  But  see  contra,  Lundy  v.  State,  60  Ga! 
143;  Wilburn  v.  Territory,  (N.  Mex.  1900)  62 
Pac.  Rep.  968. 

If,  however,  the  animal  is  removed  any  dis- 
tance, however  slight,  from  Ihe  spot  where  it 
fell,  whether  it  is  then  dead  or  not,  there  is 
an  asportation,  and  the  offense  is  complete. 
Williams  u.  State,  60  Ga.  368,  27  Am.  Rep  412- 
Stale  v.  Gilbert,  68  Vl.  188. 

And  if  the  accused  takes  hold  of  the  animal, 
in  order  to  kill  it,  as  where  he  seized  and  cut 
the  throat  of  a  hog  after  shooting  it,  this,  it  has 
been  held,  is  an  asportation.  Croom  v.  State, 
71  Ala.  14;  Kemp  v.  State,  89  Ala  52.  But 
see  contra,  Williams  v.  State,  63  Miss.  58. 

Power  of  Removal  —  Not  Equivalent  to  Aspor- 
tation.—  State  v.  Alexander,  74  N.  Car.  232. 
See  also  Molton  v.  State,  105  Ala.  ]8,  53  Am! 
St.  Rep.  97. 

The  Criterion  of  an  asportation  is  that  there 
must  be  some  removal  of  the  goods  from  their 
original  status,  such  as  would  constitute  a 
complete  severance  from  the  possession  of  the 
owner.  Edmonds  v.  State,  70  Ala.  8,  45  Am 
Rep.  67. 

2.  Only  Slight  Removal  Necessary  —  Georgia. 
—  Lundy  v.  State,  60  Ga.  143. 

Missouri.  —  State  v.  Gazell,  30  Mo.  92. 

Nebraska.  —  Gettinger  v.  State,  13  Neb.  308. 

New  Jersey.  —  State  v.  Wilson,  1  N.  J.  L.  502.' 

New  York.  —  Harrison  v.  People  50  N  Y 
518,  10  Am.  Rep.  517;  Tobias's  Case,  1  City 
Hall  Rec.  (N.  Y.)  30;  Scott's  Case,  5  City  Hall 
Rec.  (N.  Y.)  169. 

North  Carolina.  —  State  v.  Jackson  65  N 
Car.  305;  State  v.  Jones,  65  N.  Car.  395;  State 
v  Green,  81  N.  Car.  560;  Slate  v.  Mitchener, 
98  N.  Car.  689;  State  v.  Grav,  106  N.  Car.  734 

Ohio.  —  Eckels  v.  Siale,  20  Ohio  St.  508. 

Vermont.  —  Stale  v.  Carr,  13  Vt.  571. 

Virginia.  —  Vaughn  v.  Com.,  10  Grait  (Va  ) 
763. 

West  Virginia.  —  State  v.  Chambers,  22  W 
Va.  779,  46  Am.  Rep.  550. 
"The  Least  Removal  of  ihe  thing  taken  from 
18  C.  of  L.-32  49? 


the  place  where  it  was  before  is  a  sufficient 
asporiation."    2  Easi  P.  C.  555. 

Lifting  Up  an  Article  from  its  place  when  ii  is 
not  entirely  removed  from  the  space  firsi  occu- 
pied is  nevertheless  an  asporiation,  if  every 
part  of  Ihe  article  is  removed  from  the  particu- 
lar space  which  lhat  particular  part  had  pre- 
viously occupied.  Rex  v.  Walsh,  1  Moody  14; 
State  v.  Chamber,  22  W.  Va.  779,  46  Am  Rep' 
55o. 

Taking  by  Letter  Carrier.  —  The  transfer  of  a 
letter  by  a  lei  ter  carrier  from  his  pouch  to  his 
pocket  is  sufficient  asportation.  Reg.  v.  Poyn- 
ton,  L.  &  C.  247,  32  L.  J.  M.  C.  29,  8  jur.  N 
S.  1218,  7  L.  T.  N.  S.  434,  n  W.  R.  73,  9  Cox 
C.  C.  249. 

Drawing  Liquor  from  a  Cask  into  a  Can  placed 
on  the  ground  to  receive  the  liquor  is  a  suffi- 
cient asportation.    Reg.  v.  Wallis,  3  Cox  C 
C.  67. 

Where  the  Larceny  Is  from  the  Person,  it  has 

been  said  that  the  things  must  be  completely 
removed  from  the  person.  Rex  v.  Thompson, 
1  Moody  78.  But  this  case  was  afterwards 
disapproved 'in  Reg.  v.  Simpson,  Dears.  421  3  C 
L.  R.  80,  24  L.  J.  M.  C.  7,  18  Jur.  1030,  3  W.  r! 
19,  6  Cox  C.  C.  422.  And  the  rule  now  is  that  a 
complete  removal  from  the  person  is  not  nec- 
essary. Lifting  an  article  from  the  bottom  of 
one's  pocket  is  sufficient,  though  the  article  is 
not  removed  from  the  pocket.  Harrison  v 
People,  50  N.  Y.  518,  10  Am.  Rep.  517.  See 
also  Com.  v.  Luckis,  99  Mass.  431,  96  Am.  Dec. 
769:  Flynn  v.  State,  42  Tex.  301. 

3.  Removal  from  One  Place  to  Another  on 
Premises,  etc.,  Where  Taken  —  England.  —  Rex 
v.  Simpson,  1  Leach  C.  C.  322,  note  a-  Rex  v 
Rawlins,  2  East  P.  C.  617.  See  also  Reg.  v 
Samways,  Dears.  371,  2  W.  R.  498. 

Georgia.  —  Nutzel  v.  Stale,  60  Ga.  264;  Hicks 
v.  State,  101  Ga.  581. 

Mississippi.  —  Delk  v.  State,  64  Miss.  77  60 
Am.  Rep.  46. 

Missouri.  —  State  v.  Higgins,  88  Mo.  354- 
State  v.  Hecox,  83  Mo.  531;  State  v.  Taylor' 
136  Mo.  66. 

Idaho.  —  Wilburn    v.  Territory,    (N.  Mex 
1900)  62  Pac.  Rep.  968. 

North  Carolina.  —  State  v.  Green,  81  N.  Car. 
560;  State  v.  Craige,  89  N.  Car.  475,  45  Am! 
Rep.  698. 

4.  Removal  of  Goods  from  One  End  of  Wagon  to 
Other. —  Rex  v.  Coslet,  1  Leach  C.  C.  236  2 
East  P.  C.  556.  ' 

5.  Merely  Altering  Position   in   Spot  Where 
Article  Was  Lying.  —  Rex  v.  Coslet,  1  Leach  C 
C.  236,  2  East  P.  C.  556;  State  v.  Jones,  65 
N.  Car.  395. 

Thus,  where  a  package  in  a  wagon  was 
merely  set  up  on  end,  and  the  wrapper  cut, 
there  was  not  an  asportation.  Rex  v  Cherry, 
1  Leach  C.  C.  236,  note  a,  2  East  P.  C.  556. 
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the  ™n8qiX"™"^ion   however,  need  not  be  for  any  part.cnlar  length  of 
tae     It    tf^dent  if  It  was  only  for  an  instant  and  the  goods  were  ,mm«- 
time.        »=>  r  or  returned  to  him  by  the  thief.* 

dtSw  %7g  Attached  to  Person,  etc.  1  If  the  thing  is  physically 
(3)  Severance  oj  in  £  otherwise,  to  the  person  or  the  premises  of 

^^ner  a  ITeveran?  of ^  th Connection  is'  necessary  before  there  can  be  an 
the  owner  a  severance  o  t  ^     ^         t  fa     t  ffi. 

asportation.    Carry  »^  \he  ^    -  ssion  in  the  taker  is  wanting,* 

dent,  because  ^^"^JJg  connection  is  broken,  and  if,  in  accomplish- 
in  Jhe  th  ng  has  been  moved  out  of  its  original  position,  the  asportation 
lr  mnlete  thoulh  the  thief  had  possession  of  the  thing  for  an  instant  only, 
and  not  succeed  in  getting  itoff  the  person  of  the  owner  or  away  from 
the  premises  to  which  i^s  attached         _  q{  as 

se'sor^rsupVt  a  dE/erfS  against  the  taker,*  though  such  possession 


1.  Possession  Must  Be  Entire  and  Absolute.  - 

Rex  v.  Lapier,  I  Leach  C.  C.  320,  2  East  I  .  C. 
S  708;  Wolf  ».  State,  41  Ala.  412;  Edmonds 
"  state  70  Ala.  8,  45  Am.  Rep.  67;  Croom  v. 
State  71  Ala.  14;  Johnson  v.  Stale,  73  Ala. 
523  Thompson  v.  State,  94  Ala.  535;  State  v. 
Hardy,  Dudley  L.  (S.  Car.)  236;  State  v. 
Chambers,  22  W.  Va.  779,  4»  Atr^  Rep.  550- 

2  Momentary  Possession  Held  Sufficient  —  t.  ng- 
W.  — Rex  w.  Lapier,  1  Leach  C.  C.  320,  2 
East  P.  C  557,  708;  Rex  v  Peat,  1  Leach  C. 
C.  228,  2  East  P.  C  557;  ReVw  rP-»  tR 
Dears.  421,  3  C.  L.  R  80,  24  L  J.  M.  C  7.  18 
lur  1030,  3  VV.  R.  19.  6  Cox  C-  C-  422>A , 
]  Alabina.- Croom  *.  State,  71  Ala.  14; 
Molton  ».  State,  105  Ala.   18,   53   Am.  St. 

^California.  -  Scott  v.  Harbor  18  Cal  .704. 

LGJ  ia.  _  Garris  v.  State,  35  Ga.  247 ;  Lundy 
v.  State,  60  Ga.  143;  Cross  v.  State  64  Ga 443- 
Georgia  r.  Kepford  45  Iowa  48. 

ArVw  r^.  —  Harrison  v.  People,  50  N.  Y. 
si8,  10  Am.  Rep.  5*7-  .    ,         ,„  M 

AW;  Carolina.-  Slate  w.  Jackson,  65  N. 
Car  305;  State  v.  Jones,  65  N.  Car.  395;  State 
S .  Green,  81  N.  Car.  500;  State  v.  Cray,  106 

^'Ohio.  —  Eckels  v.  State,  20  Ohio  St.  508- 

Virginia.—  State  v.  Chambers.  22  W. 
Va  779,  46  Am.  Rep.  550. 

3  Things  Attached  to  Person  or  Premises  - 
Severance  Necessary.  -  Anonymous,  2  hast  1  . 
C  556,  1  Leach  C.  C.  321,  note  a;  People  v. 
Meyer,  75  Cal.  3S3;  Philips's  Case.  4  Cuy  Hall 

R  Where  ^pSs'on  had  his  keys  tied  to  the 
strings  of  his  purse,  which  the  prisoner  at- 
tempted to  take  from  (he  owner  s  pocket  and 
was  detected  with  the  purse  in  his  hand,  but 
he  strings  of  the  purse  still  hung  to  the  pocket 
by  mean!  of  the  keys,  ».  was  held  that  .here 
was  no  asportation.    Wilkinson's  Case,  1  Hale 

P4C  When  Severance  Is  Complete.  -  In  the  lead- 
ing case  on  this  question  the  defendant  seized 
a  diamond  ear-ring  while  it  was  in  a  lady  s 
ear    Tn  his  effort  to  pull  it  out,  the  ear  was 


torn  through,  but  at  that  instant  the  jewel  fell 
from  his  hand  and  caught  in  the  ady  s  hair, 
vvheie  she  afterwards  found  it.  It  was  held 
that  there  was  such  a  severance  as  to  complete 
the  asportation.  Rex  v.  Lapier,  1  Leach  C.  (~. 
320,  2  East  P.  C.  557.  708. 

In  another  case  the  defendant  took  a  watch 
out  of  the  owner's  pocket  and  pulled  the  chain 
out  of  the  buttonhole  through  which  it  was 
passed,  but  the  watch  key,  which  was  fixed  lo 
ihe  end  of  the  chain,  was  caught  by  a  button 
on  the  owner's  waistcoat,  and  the  watch  and 
chain  remained  suspended  from  the  button. 
It  was  held  that  there  was  a  sufficient  sever- 
ance. Reg.  v.  Simpson,  Dears.  421,  3 1  C.  L.  R. 
80,  24  L.  J.  M.  C.  7.  18  Jur.  1030,  3  W.  R.  19. 
6  Cox  C.  C.  422. 

Tapping  Gas  Pipe.  —  Inserting  a  connecting 
pipe  into  the  entrance  and  exit  pipes  of  a  gas 
meter,  thereby  diverting  the  gas  from  the 
meter  and  avoiding  paying  for  the  full  quantum 
used   was  held  a  sufficient  severance  of  the 
eas  at  the  point  of  junction  of  the  connecting 
pipe  with  the  entrance  pipe,  to  constitute  an 
asportation.    Reg.  v.  While,  3  C.  &  K.  363, 
Dears.  C.  C.  203,  22  L.  J  M.  C.  123.  I?  Jur. 
eo6  1  W.  R.  418,  6  Cox  C.  C.  213. 
5!  See  supra,  this  title,  Definition. 
6  Party  in  Possession  Regarded  as  Owner  — 
England.  —  *.**,  v.  Langton    46  L.  J.  M.C. 
I36  2  Q.  B.  D.  296.  35  L.  T.  N.  S.  527.  13  Cox 
C  C.  345;  Reg.  v.  Downing,  23  L.  T.  N.  b. 
398,  11  Cox  C.  C.  580. 

Alabama.  —  Jones  :•.  State,  13  Ala.  153, 
Davis  v.  State,  17  Ala.  415;  Morns  r  State,  84 
Ala.  446;  Fowler  v.  State,  100  Ala.  96. 

California.—  Jones  v.  Jones,  71  Cal.  89, 
People  v.  Buelna.  81  Cal.  135;  People  v.  Davis, 

WzSJ3£ -State  v.   Tilghman,   5  Harr. 

(Dgi4?j;_  Robinson   v.  State.  I    Ga.  563: 
Markham  v.  State,  25  Ga.  52. 
Illinois.  —  Quinn  v.  People,  123  III.  333- 
Iowa,  —State  v.  Quick,  10  Iowa  451;  State 
v.  Stanley,  48  Iowa  221. 

Maine.  —  State  v.  Pettis,  63  Me.  124. 

Volume  XVIII. 


49S 


Elements  of  Larceny. 


LARCENY. 


Goods  of  Another. 


was  obtained  unlawfully  or  even  feloniously.' 

b.  Taking  by  General  Owner  from  Person  Having  Speciai  Prop- 
erty. —  While  one  cannot,  generally  speaking,  steal  that  which  is  his  own  « 
and  it  has  been  declared  that  this  is  the  rule  without  qualification,3  yet  it  is 
well  settled  that  a  chattel,  the  general  ownership  of  which  is  in  one  person 
may  be  in  the  possession  of  another  by  virtue  of  some  special  right  or  title  as 
bailee  or  otherwise,  so  that  a  taking  by  the  general  owner  from' the  person  in 
possession  will  be  larceny,  if  done  with  the  felonious  intent  of  depriving  such 
person  of  his  rights  or  charging  him  with  the  value  of  the  chattel.4  This  rule 
has  often  been  applied  where  the  goods  taken  by  the  general  owner  were  in 
the  possession  of  a  mortgagee,.5  or  were  held  under  a  lien,6  or  by  virtue  of 
judicial  process  (e.  g.  execution  or  attachment)  against  the  general  owner.7 

Massachusetts.  —  Com.  v.  Finn,  108  Mas-; 
466. 

New  Hampshire.  —  State  v.  Ayer,  23  N.  H. 
301. 

New  York.  —  Phelps  v.  People,  6  Hun  (N. 
Y.)40l,  affirmed  72  N.  Y.  334;  Veitch's  Case, 
5  City  Hall  Rec.  (N.  Y.)  4. 

North  Carolina.  —  State  v.  Hardison,  75  N. 
Car.  203;  State  v.  Allen,  103  N.  Car.  433;  Stale 
v.  Powell,  103  N.  Car.  424,  14  Am.  St.  Rep. 
821. 

Tennessee.  —  Hill  v.  State,  I  Head  (Tenn.) 
454:  Renfro  v.  Stale,  6  Baxi.  (Tenn.)  517; 
Hurell  v.  State,  5  Humph.  (Tenn.)  68. 

Texas.  —  Dreyer  v.  State,  11  Tex.  App.  503. 

Knowledge  of  Ownership.  —  It  is  not  necessary 
lhat  the  thief  should  know  who  owns  the 
goods.  It  is  enough  that  he  knew  at  the  time 
that  they  did  not  belong  to  him.  Tervin  v. 
State,  37  Fla.  396. 

A  De  Facto  Corporation  is  regarded  as  the 
owner  of  property  held  by  it,  and  such  owner- 
ship will  support  a  charge  of  larceny.  People 
v.  Barric,  49  Cal.  342.  See  also  Reg.  v.  Lang- 
ton,  13  Cox  C.  C.  345,  2  Q.  B.  D.  296,  46  L.  T. 
M.  C.  136,  35  L.  T.  N.  S.  527. 

A  Special  Property  in  goods  stolen  is  sufficient 
to  support  a  charge  of  larceny.  State  v 
Somerville,  21  Me.  14,  38  Am.  Dec.  248. 

A  Receiver  has  a  special  property  in  the 
goods  held  by  him.  State  v.  Rivers,  60  Iowa 
381. 

Goods  of  a  Married  Woman  in  Possession  of 
Husband.  —  State  v.  VVincroft,  76  N.  Car.  38- 
State  -'.  Matthews,  76  N.  Car.  41. 

1.  Possession  Obtained  Unlawfully.  —  A  person 
may  be  convicted  of  larceny  in  stealing  from 
one  who  acquired  the  goods  by  theft.  Ward 
v  People,  3  Hill  (N.  Y.)  395,  affirmed  6  Hill 
(N.  Y.)  144.  See  also  2  East  P.  C.  654;  1  Hale 
P.  C.  507.  See  generally  infra,  this  title, 
Subjects  of  Larceny.  But  see  Gooch  v.  State! 
60  Ark.  5,  holding  that,  where  a  bailee  wrong- 
fully sold  the  chattel  and  afterwards  took  it 
secretly  from  the  possession  of  the  buver  for 
the  purpose  of  restoring  it  to  the  rightful 
owner,  he  was  not  guilty  of  larceny. 

2.  Taking  by  Owner  Not  Larceny  as  General 
Rule.  —  People  v.  Mackinley,  9  Cal.  250;  Peo- 
ple v.  Henselman,  76  Cal.  460,  9  Am.  St!  Rep. 
238.  See  also  infra,  this  title,  Taking  Goods 
under  Claim  of  Right. 

3.  In  Pennsylvania  it  has  been  held  by  Uie 
Court  of  Quarter  Sessions  that  the  taking  of 
ones  own  property  from  a  bailee  —  ,?.  ?.,  a 
cart  from  a  wheelwright  having  a  lien  thereon 
for  repairs  — is  not  larceny,  because  in  such 
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case  there  is  no  taking  of  ihe  "goods  of 
another."    Com.  v.  Tobin,  2  Brews.  (Pa.)  570. 

This  decision,  however,  is  clearly  against 
the  weight  of  authoriiy.  See  the  cases  cited 
in  ihe  following  notes.  See  also  Com.  v. 
Shertzer.  3  Lack.  Leg.  N.  (Pa.)  8,  14  Lane. 
L.  Rev.  70. 

4.  Larceny  by  General  Owner  from  Person  Having 
Special  Property  —  England.  —  Rex  v.  Wilkin- 
son, R.  &  R.  C.  C.  470;  Reg.  v.  Webster,  31 
L.  J.  M.  C.  17;  Reg.  v.  Burgess,  32  L.  J.  M.  C. 
185.  See  also  Reg.  v.  Wadsworth,  10  Cox  C. 
C.  557;  1  Hale  P.  C.  513;  2  East  P.  C.  558;  4 
Bl.  Com.  231;  Ros.  Crim.  Ev.  650. 

Alabama.  —  Spivey  v.  State,  26  Ala.  90.  See 
Kirksey  v.  Fike,  29  Ala.  206. 

California.  —  People  v.  Stone,  16  Cal.  369; 
People  v.  Thompson,  34  Cal.  671;  Jones  v. 
Jones,  71  Cal.  89. 

Delaware.  —  Slale  v.  Filzpalrick,  g  Housl. 
(Del.)  385. 

Georgia.  —  Henry  :•.  State,  no  Ga.  750, 
Michigan.  —  People  v.  Long,  50  Mich.  249. 
Missouri.  —  Slale  v.  Crow,  54  Mo.  App.  208. 
New  Jersey.  —  Adams  v.  Slale,  45  N.  T.  L. 
448. 

New  York.  —  Palmer  v.  People,  10  Wend. 
(N.  Y.)  165,  25  Am.  Dec.  551. 

North  Carolina.  —  State  v.  McCoy,  89  N. 
Car.  466. 

Texas.  —  State  v.  Stephens,  32  Tex.  155; 
Connell  v.  State,  2  Tex.  App.  422;  Taylor  v. 
State,  7  Tex.  App.  659. 

The  Doctrine  that  a  Man  Can  Steal  His  Own 
Goods  from  a  person  to  whom  he  had  inirusted 
them  was  assened  as  far  back  as  the  year 
1429.  Year  Book  7  Hen.  VI.,  f.  42.  No.  18;  3 
Stephen's  Hist.  Cr.  Law  138.  See  also  Pollock 
&  Wrighi  on  Possession  139. 

Felonious  Intent.  —  Adams  v.  State,  45  N.  J. 
L.  448. 

If  a  pledgor  takes  the  thing  from  the  pledgee 
openly  in  the  daytime,  under  an  honest  belief 
that  the  debt  secured  has  been  satisfied,  he 
may  be  acquitted  on  the  ground  that  there  was 
no  intent  to  steal.  People  v.  Easiman,  77  Cal. 
171. 

5.  Larceny  by  Mortgagor  from  Mortgagee.  — 
People  v.  Sione,  16  Cal.  369;  Bruley  v.  Rose, 
57  Iowa  65L 

6.  Larceny  by  Owner  of  Goods  in  Possession  of 
Third  Person  under  Lien.  —  Reg.  v.  Hollings- 
worih,  2  Can.  Cr.  Cas.  291;  People  v.  Long,  50  . 
Mich.  249. 

7.  Goods  Held  under  Judicial  Process.  —  Davis 
v.  State,  76  Ga.  722;  Com.  v.  Greene,  in  Mass. 
392;    Whiieside  v.  Lovvney,  171  Mass.  431; 

Volume  XVIII. 


Elements  of  Larceny. 


LARCENY. 


Intent  in  Larceny. 


The  Possession  at  the  Time  of  the  Taking  must,  however,  in  all  these  cases  be  in 
The  possession   i  property,  or  some  other  person  than  the  gen- 

IrZwner  »  nl  a'sta ttt"  maS  it  larceny  for  the  general  owner  of  goods 
StS  a  third  person  has  a  special  property  to  dispose  of  them  so  as  to 

order  that  the  taking  and 
4.  Intent  in  Larceny -     a.  constitute  larceny,  it  is  necessary 

SPSS  STouW 1  hafe  been  ZZan^ojurandi,  or  with  a  felonious  intent  ■ 


Adams  v.  Stale.  45  N.  J.  L.  4f ;  Palmer  v 
People  10  Wend.  (N.  Y.)  165,  25  Am.  Dec.  551. 
Compare  Clarke  v.  State,  41  Neb.  37<>. 

The  Intent  which  accompanies  ihe  taking  by 
the  general  owner  of  goods  held  under  an  at. 
tachment  agains,  him  determines  »hecharac er 
of  the  acl  If  the  intent  was  todefiaud  the 
attaching  creditor  of  his  security,  or  to  charge 
the  officer  with  the  value  of  the  goods  taken, 
i,  is  larceny.  Bat  if  his  design  was  merely  to 
prevent  other  creditors  from  attaching  he 
goods,  and  he  had  no  intent  to  defraud  the 
officer  or  the  attaching  creditor,  the  act,  though 
unlawful,  is  not  larceny.    Com.  v.  Greene,  in 

M Knowledge  that  Process  Had  Been  Issued,  and 

that  the  goods  had  been  seized  under  it,  must 
be  shown  in  order  to  prove  a  felonious  intent. 
State  v.  Dewitt,  32  Mo-  57*-  ,        _  , 

1  Possession  in  Person  Other  than  General 
Owner.  -  Hall  v.  Adkins,  59  Mo.  t44;  State  v. 
Cornelius,  5  Oregon  46.  And  see  generally 
supra,  this  section,  Goods  in  Possession  oJJ aker. 
But  see  contra,  Adams  v  State,  45  N-  J.  i-. 
44S;  Palmer  v.  People,  10  Wend.  (N.  Y.)  165, 

25  Am.  Dec.  551-  _._      ,  ,,.  , 

2.  See  supra,  this  title,  Different  Kinds  of 

larceny  _  Acts  Made  Larceny  by  Statute. 
3  Felonious  Intent  a  Necessary  Element  —  h  ng- 

land.  -  Reg.  v.  Bailey  L.  R  I  C  C.  347  .  Reg. 

V.  Hayvvard,  1  C.  &  K.  518,  47  E.  C.  L.  5  8, 

Rex  v.  Crump,  I  C.  &  P.  658,  11  E.  C.  L.  516; 

Rog    v.  Godfrey,  8  C.  &  P.  563.  34  E.  C.  L. 

c2=    Reg.  v.  Reed,  C.  S.  M.  306,  41  E.  C.  L. 

no\  Re|.  v.  Davis,  Dears.  640;  Rex  v.  Horner, 

1  Leach  C.  C.  270;  Rex  v.  Dickinson,  R.  &  R. 
C.  C  420;  Reg.%.  Hore,  3  F.  &  F.  315; :  Reg. 
v.  Halford,  18  L.  T.  N.  S.  334;  Rex  v.  Ph.hpps, 

2  East  P.  C.  662.  _  , 

United  States.  —  Weston  v.  U.  S.,  5  Cranch 

{C'AClabama.-  State  v.  Hawkins,  8  Port.  (Ala.) 
461  33  Am.  Dec.  294:  Williams  v.  State,  44 
Ala  *>6-  McMullen  v.  State,  53  Ala  531; 
Rountree  v.  State.  53  Ala.  381;  Bailey  v  State 
58  Ala.  414;  lohnson  v.  State  73  Ala.  523, 
Lunsford  v.  Dietrich,  93  Ala.  565.  SO  Am.  St. 

^Arkansas.  -  Mason  v.  State,  32  Ark  238 
California.  —  People  v.  Stone,  16  Cal.  369; 
People  v.  Murphy,  47  Cal.  103;   People  v. 
Cheontr  Foon  Ark.  61  Cal.  527;   People  v 
Raschke,  73  Cal.  378;  People  v.  Devtne,  05 

Cell  227 

Ofrmufe.  -  Miller  v.  People,  4  Colo.  182. 

Delaware.-  State  ».  York  5  Harr.  (Del.) 
403;  State  v.  Patton,  1  Marv.  (Del.)  552. 

Florida.  -  Long  P.  State,  u  Fla.  295;  Baker 
v.  State,  17  Fla.  406. 

G^rcjV,.  _  Beall  v.  State,  68  Ga.  820. 

///?;».  -  Smith  v.  Shultz,  2  111.  400.  32  Am. 
Dec  33-  Moore  v.  Watts,  1  111.  42;  Phelps 


People,  55  HI-  3341  Stuart  v.  People,  73  Ml.  20; 
Welker  v.  Butler,  15  HI.  App.  209. 

Indiana.  -  Keelv  State,  14  Ind.  36;  Hart 
»  State,  57  Ind.  102;  Umphrey  P.  State,  63 
Ind  223;  Lamphier  v.  State,  70  Ind.  317:  State 
v  Wingo,  89  Ind.  204;  Dean  v.  State,  130 
Ind  237;  Hamilton  v.  State,  142  Ind.  276. 
Iowa.  -  Georgia  v.  Kepford,  45  Iowa  48. 
Massachusetts.  —  Com.  ».  James.  1  Pick. 
(Mass  )  375;  Com.  v.  Adams,  7  Gray  (Mass.) 43. 

Michigan.  -  People  v.  Walker,  38  Mich.  156; 
People  v.  Hillhouse,  80  Mich.  580. 

Mississippi.  —  McDaniel  v.  Slate,  8  Smed.  &. 
M.  (Miss.)  401,  47  Am.  Dec.  93:  Litllejohn  v. 
State  59  Miss.  273;  Watkins  v.  State,  60  Miss. 

32 Missouri.  — Witt  v.  State,  9  Mo  671;  State 
v  Gresser,  19  Mo.  247;  State  z,  Matthews.  20 
Mo  55-  State  v.  Fritchler,  54  Mo.  424;  Stale 
Stone,  68  Mo.  101;  State  v.  Williams,  95  Mo 


7'.  stone,  uo  mu.    - -- -         .  ,~ 

247,  6  Am.  St.  Rep.  46;  State -  v.  Riley.  100  Mo. 
493'  State  v.  Moore,  101  Mo.  316;  State  V. 
Lackland,  136  Mo.  26;  State  v.  Rutherford, 
152  Mo.  124;  State  v.  Ravenscraft,  62  Mo.  App. 

l° Montana.  —  State  v.  Rechnitz,  20  Mont.  488. 

Nebraska.  —  Thompson  v.  People,  4  >eb. 
r24-  Waidley  v.  State,  34  Nreb.  250. 

New  Jersey.  —  Bodee  v.  State,  57  N.  J.  L- 

lA°New  York.—  Wilson  v.  People,  39  N.  Y. 
459;  McCourt  v.  People,  64  N.  Y  583;  Devine 
*:  People.  20  Hun  (N.  Y.)  98;  People  p.  Pol- 
lock, 5i  Hun  (N.  Y.)  613;  People  Burton, 
Supm.  Ct.  Gen.  T.)  1  N.  Y.  Crim.  297:  People 
V  Grim.  (Supm.Ct.  Gen  T.)  3  N.Y.Cnm 
317-  Jeffer's  Case,  1  City  Hall  Rec  (N .  Y.)  83, 
Crocheron's  Case,  1  City  Hall  Rec.  (N.  Y  )  177; 
Cochran's  Case,  6  City  Hall  Rec.  (N.  Y.)  62; 
Stone's  Case,  2  City  Hal 1  Rec  (N  \  .)  157;  Bar- 
ton's Case,  6  City  Hall  Rec.  (N.  Y.)  56;  People 
v.  Ward,  1  Wheel.  Crim.  (N.  Y .)  397- 

North  Carolina.  —  State  V.  Ledford,  67  N. 
Car.  60;  State  v.  Gilmer,  97  N.  Car.  429;  State 
v.  Bradburn,  104  N.  Car.  881;  State  v  Arkle, 
116  N.Car.  1017;  State  v.  Coy,  119  N.  Car.  901, 
State  v.  Barrett,  123  N.  Car  753- 

North  Dakota.— Site  v.  Koerner,  8  N.  Dak. 

29Oreeon.  —  State  v.  Huffman,  16  Oregon  15. 
Pennsylvania.—  Com.  v.  Frilch,  9  Pa.  Co. 

Q&S  Carolina.-  State  v.  Thurston,  2  Mc- 
Mull.  L.  (S.  Car.)  382. 

Tennessee.  —  Lancaster  v.  State.  3  Coldw. 
(Tenn  )  339,  91  Am.  Dec.  288;  Duncan  v.  State, 
7  Humph.  (Tenn.)  150;  Davis  v.  State,  10  Lea 
(Tenn  )  707;  Truslow  v.  State,  95  Tenn.  189. 

SSilrJ—  Isaacs  ».  State,  30  Tex.  450; 
Gardiner  ».  State,  33  Tex.  692;  Johnson  v. 
State,  36  Tex.  375;  Mullins  v.  State,  »Ttt. 
337-  Yaras  ».  State,  41  Tex.  527;  Ivey  ».  State, 
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that  is,  an  intent,  without  any  claim  or  pretense  of  right  or  justification  to 
deprive  the  owner  of  his  goods  permanently. 1  And  such  intent  can  exist  only 
when  the  party  is  competent  to  form  an  intent,2  and  purposely  takes  the  thine 
alleged  to  have  been  stolen. :t 

Existence  of  Felonious  Intent  —  Province  of  Court  and  Jury.  —  The  existence  of  a  felo- 
nious intent  in  any  case  is  a  matter  to  be  determined  by  the  jury  on  a  con- 
sideration of  all  the  facts  and  circumstances  of  the  case,*  but  the  question  as 
to  what  constitutes  such  intent  is  one  of  law  for  the  court;5  and  it  has  been 
held  that  if  there  is  no  conflict  in  the  evidence  and  the  inferences  to  be  drawn 
are  clear,  the  existence  of  a  felonious  intent  may  be  determined  by  the  court  6 

Intent  as  Element  of  Statutory  Larceny.  —  The  intent  of  the  taker  is  not  an  element 


43  Tex.  425;  Furtell  v.  State,  43  Tex.  483; 
Keef  v.  State,  44  Tex.  5S2;  Camplin  v.  State,' 
1  Tex.  App.  109;  Johnson  v.  State,  1  Tex. 
App.  118;  Loza  v.  State,  1  Tex.  App.  488,  28 
Am.  Rep.  416;  Parchman  v.  State,  2  Tex.  App. 
228;  Logan  v.  State,  2  Tex.  App.  408;  Taylor 
v.  State,  5  Tex.  App.  529;  Murphy  v.  Slate,  6 
Tex.  App.  420;  McPhail  v.  State,  9  Tex.  App. 
164;  Landin  v.  State,  10  Tex.  App.  63;  Winn 
v.  Stale,  11  Tex.  App.  304;  Taylor  v.  State,  12 
Tex.  App.  489;  Knutson  v.  State,  14  Tex. 
App.  570;  Deering  v.  State,  14  Tex.  App.  599- 
Fletcher  v.  State,  16  Tex.  App.  635;  Morrison 
v.  State,  17  Tex.  App.  34,  50  Am.  Rep.  120; 
Winn  v.  State,  17  Tex.  App.  284;  Martindale 
v.  State,  19  Tex.  App.  333;  Lott  v.  State,  20 
Tex.  App.  230;  Benton  v.  State,  21  Tex.  App. 
554;  White  v.  State,  23  Tex.  App.  643;  Guest 
v.  State,  24  Tex.  App.  235;  Cunningham  v. 
State,  27  Tex.  App.  479;  Wilson  v.  State,  27 
Tex.  App.  577;  Wilson  v.  State,  (Tex.  App 
1892)19  S.  W.  Rep.  255;  Beckham  v.  State, 
(Tex  Crim.  1893)22  S.  W.  Rep.  411;  Phillips 
v.  State,  (Tex.  Crim.  1897)  42  S.  W.  Rep.  557; 
Melton  v.  State,  (Tex.  Crim.  1900)  56  S  W.' 
Rep.  67.    See  also  supra,  this  title,  Definition. 

"The  Felony  Is  in  the  Intent  to  appropriate 
another's  property,  the  laker  knowing  that  he 
had  no  right  or  claim  to  it."  People  v.  Stone, 
16  Cal.  369. 

And  such  intent  is  the  only  criterion  by 
which  to  distinguish  a  larceny  from  a  tres- 
pass. State  v.  Hawkins,  8  Port.  (Ala.)  461,  33 
Am.  Dec.  294. 

The  Line  of  Demarcation  between  the  crime 
and  the  mere  civil  tort  is  in  many  instances 
very  difficult  of  distinction,  but  it  exists  never- 
theless. Rountree  v.  State,  58  Ala.  381;  John- 
son v.  State,  73  Ala.  523.  See  also  2  Whart 
Crim.  Law  (6th  ed.),  §  1786;  1  Hale  P.  C.  scxr 
2  East  P.  C.  66r. 

1.  Felonious  Intent  Explained.  —  See  the  next 
following  sublivision  of  this  section,  Nature 
of  Intent.  See  also  the  cases  cited  in  the  next 
preceding  note. 

2.  Capacity  to  Form  Intent.  —  See  infra,  this 
section,  Evidence  of  Intent  —  Attendant  Circum- 
stances, 

3.  Taking  by  Design  Essential  to  Formation  of 
Intent. —  Thus,  where  the  accused  broke  into 
a  henhouse,  with  an  intent  to  steal  the  fowls 
and  on  being  detected  in  the  act,  through 
alarm  carried  off  the  padlock  in  his  flight,  he 
cannot  be  convicied  of  stealing  it.  Hadley's 
Case,  5  City  Hall  Rec.  (N.  Y.)  8. 

Taking  by  Mistake  or  Accident  Is  Not  Larceny 
—  Randle  v.  State,  49  Ala.  14;    Holmes  v. 
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State,  59  Ark.  641,  27  S.  W.  Rep.  225;  People 
v.  Devine,  95  Cal.  227;  Long  v.  State,  11  Fla. 
295;  Billard  v.  State,  30  Tex.  367,  94  Am.  Dec. 
317;  People  i'.  Miller,  4  Ulah  410.  SeeStevens 
v.  State,  19  Neb.  647. 

In  Reg.  v.  Riley,  Dears.  149,  22  L.  J.  M.  C. 
48,  17  Jur.  1S9,  6  Cox  C.  C.  88,  the  defendant, 
111  driving  a  flock  of  lambs  from  a  pasture 
where  he  had  put  them  over  night,  inad- 
vertently drove  away  along  with  them  a  lamb 
belonging  to  another  person.  As  soon  as  he 
discovered  this  he  sold  the  lamb  for  his  own 
use,  and  then  denied  all  knowledge  of  it.  It 
was  held  that  the  act  of  driving  the  lamb  away 
in  the  first  instance  was  a  trespass,  and  became 
a  larceny  as  soon  as  he  resolved  to  appropriate 
the  Iamb  to  his  own  use. 

4.  Existence  of  Felonious  Intent  to  Be  De- 
termined by  Jury  —  Alabama.  —  Johnson  v. 
State,  73  Ala.  523. 

California.  —  People  v.  Carabin,  14  Cal.  438; 
People  v.  Stone,  16  Cal.  369;  People  v.  Swalm, 
80  Cal.  46,  13  Am.  St.  Rep.  96. 

Indiana.  —  Hart  v.  State,  57  Ind.  102. 

Michigan.  —  People  v.  Griffin,  77  Mich. 
585.  _ 

Missouri.  —  Hall  v.  Adkins,  59  Mo.  144. 

ATew  York.  —  Ellis  v.  People,  (Supm.  Ct. 
Gen.  T.)  21  How.  Pr.  (N.  Y.)  356. 

North  Carolina.  —  State  v.  Bryant,  74  N.  Car. 
134:  State  v.  Coy,  119  N.  Car.  901;  State  v. 
Hinnant,  120  N.  Car.  572;  State  v.  Barrett,  123 
N.  Car.  753;  State  v.  Williams,  121  N.  Car. 
628. 

Pennsylvania.  —  Com.  v.  Steimling,  156  Pa. 
St.  400. 

Rhode  Island.  —  State  v.  McAndrews,  15  R. 
I.  30. 

Texas.  —  Bawcom  v.  State,  41  Tex.  189; 
Butler  v.  State,  3  Tex.  App.  403;  Banks  v. 
State,  7  Tex.  App.  591. 

Vermont.  —  State  v.  Smith,  2  Ty  ler  (Vt.)  272; 
State  v.  Carr,  13  Vt.  571. 

Virginia.  —  Booth  v.  Com.,  4  Gratt.  (Va.) 
525- 

Where  there  is  no  evidence  that  the  goods 
were  not  taken  aniino  furandi,  it  should  be  left 
to  the  jury.    Slate  v.  Shoaf,  68  N.  Car.  375. 

5.  What  Constitutes  Felonious  Intent  a  Ques- 
tion of  Law.  —  Johnson  v.  Slate,  73  Ala.  523; 
State  v.  Coy,  119  N.  Car.  901;  Slate  v.  Hin- 
nant, 120  N.  Car.  572;  State  v.  Barrett,  123  N. 
Car.  753;  State  v.  Williams,  121  N.  Car.  628. 

6.  Existence  of  Felonious  Intent  on  Undisputed 
Facts.  —  Johnson  v.  State,  73  Ala.  523,  overrul- 
ing McMullen  v.  State,  53  Ala.  531.  See  also 
Green  v.  Stale,  63  Ala.  539. 
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of  the  offense  under  a  statute  which  declares  that  a  certain  act  shall  be  larceny, 
bu! ^  does  not -contain  any  provision,  express  or  implied,  respecting  the  matter 

°f  lf  ^ATURE  OF  INTENT  -  (l)  Deprivation  of  Rightful  Owner  -  (a)  Depriva- 
tion EssenUal  Element.  -  The  authorities  are  all  agreed  ^^^^h 
the  owner  of  his  property  is  a  necessary  element  of  larceny,  whether  it  is 
redded  as  independent  of  any  other  or  further  intent,  or  as  involved  in  an 
intent  on  the  part  of  a  taker  to  convert  the  goods  to  his  own  use/  but  this 
ten  must  have  existed  in  reference  to  the  property  taken,  and  it  is  not  suffi- 
cient!  t£?  a  deprivation  will  result  as  an  incident  merely  to  the  commission  of 

S°mfrt0^°?iSSL».  -  In  regard  to  the  extent  of  the  deprivation  it  is  an 
estib ished  P  ncTple,  which  has  probably  never  been  questioned,  that  the  taking 
must  have  been  done  with  the  intention  of  depriving  the  owner  of  his  prop- 
el ?f  permanent y  and  entirely.*  Therefore  it  is  not  sufficient  that  the  taker 
fn  Lded  a  merely  temporary  deprivation,"  as  where  his  purpose  was  to  use 
h thing  tor  a  while  and  then  let  the  owner  have  it  again,"  or  maliciously  to 


1  Statutory  Larceny  —  Intent  Not  an  Element. 

—  Newsom  v.  State,  107  Ala.  133;    State  v. 
Hopkins,  56  Vt.  250.  . 

But  where  a  statute  makes  the  conversion  ot 
goods  and  chattels  by  a  bailee  of  them  larceny, 
in  the  same  manner  as  if  the  original  taking 
had  been  felonious,  the  intent  is  an  essential 
element  of  the  crime.  Phelps  v.  People,  55 
111  334 

2  Deprivation  an  Essential  Element  —  Eng- 
land —  Reg.  v.  Holloway,  2  C.  &  K.  942,  61 
E.  C.  L.  042,  13  Jur.  86,  3  Cox  C  C.  241,  I 
Den.  C.  C.  370.  T.  cS:  M.  40,  3  N.  Sess.  Cas. 
410-  Reg.  v.  Guernsey,  I  F.  &  F.  394- 

Alabama.  —  Green  v.  State,  68  Ala.  539- 
California.  —  People  v.  Brown,  105  Cal.  66. 
Indiana.  —  Robinson  v.  State,  113  lnd.  510. 
Kansas.  —  Matter  of  Mutchler,  55  Kan.  167. 
Missouri.  —  State  v.  Ware,  62  Mo  597- 
New  Jersey.  -  State  v.  South,  28  N  J  L  28, 

75  Am.  Dec.  250;  State  v.  Davis,  38  N.  J.  L. 

176,  20  Am.  Rep.  367.  _ 

Tennessee.  —  Fields  v.  State,  6  Coldw.  (Tenn.) 

•  Texas.  —Johnson  v.  State,  36  Tex  375: 
Blackburn  v.  State,  44  Tex.  457;  I-oza  v.  Slate, 
1  Tex  App.  488,  28  Am.  Rep.  416;  Dunham  v. 
State,  3  Tex.  App.  4&5;  Tallant  v.  State,  14 
Tex.  App.  234.  ,        .    .  .. 

Thu",  it  has  been  held  that  where  the  bailee 
of  a  chattel  wrongfully  sold  it,  and  afterwards 
took  it  secretly  from  the  possession  of  the  pur- 
chaser, intending  in  good  faith  to  restore  it  to 
the  true  owner,  he  was  not  guilty  of  larceny, 
because  there  was  not  only  no  intention  to  de- 
prive the  true  owner  of  his  property,  but  an 
intention  to  restore  it  to  him.  Gooch  v.  State, 
60  Ark.  5. 

3.  Deprivation  Incident    to    Other  Offense.— 

Pence  v.  State,  no  lnd.  95. 

4.  Permanent  Deprivation  Held  Essential.  —  bee 
the' cases  in  the  next  preceding  note  but  one, 
Deprivation  an  Essentia/  Element. 

5  Temporary  Deprivation  Not  Sufficient.  — 
Ree  v  Trebilcock,  Dears.  &  B.  453.  27  L.  J- 
M  C.  103,  4  Jur.  N.  S.  123.  6  W.  R.  281,  7  Cox 
C  C  408-  Umphrey  v.  State,  63  lnd.  223; 
Starc'k  v.  State,  63  lnd.  285,  30  Am.  Rep  2r4; 
State  v.  Wingo,  89  lnd.  204;  Robinson  v.  State, 
113  lnd.  510;  State  v.  South,  28  N.  J.  L.  28,  75 


Am.  Dec.  250;    Fields   v.    State,   6  Coldw 
(Tenn.)  524;  Colwell  v.  State,  (Tex.  Crim.  1896) 
34  S.  W.  Rep.  615. 

Thus  it  was  held  that  it  was  not  larceny  to 
take  away  goods  belonging  to  a  girl  so  as  to 
induce  her  to  come  after  them  and  thus  give 
the  taker  an  opportunity  to  solicit  her  to  com- 
mit fornication  with  him.  Rex  v.  Dickinson, 
R.  &  R.C.  C.  420. 

6.  Temporary  Use  —England  —  Reg.  r/.  I  rebil- 
cock,  Dears.  &  B.  453,  27  L.  J.  M.  C.  103.  4 
Jur.  N.  S.  123,  6  W.  R.  281.  7  Cox  C.  C.  408; 
Rex  v.  Philipps,  2  East  P.  C.  662 

Arkansas.  —  Dove  v.  State,  37  Ark.  261 

California.  —  People  v.  Brown,  105  Cal  66. 

Delaware.  —  State  v.  Laws,  2  Harr.  (Del.) 
529-  State  v.  York,  5  Harr.  (Del.)  493- 

Idaho.  —  Slate  v.  Hines,  (Idaho  189S)  51  Pac. 

Rep.  984-  ,    w  . 

Indiana.  —  Umphrey  v.  State,  63  lnd.  223; 
Robinson  v.  State,  113  lnd.  510. 

Kansas.  —  Matter  of  Mutchler,  55  Kan.  164. 

Louisiana.  —  State  v.  Dillon,  48  La.  Ann. 

I365.  „,  o 

Nevada.  —  State  v.  Ryan,  12  Nev.  401,  28 
Am  Rep.  802;  State  v.  Ward,  19  Nev.  297. 

Pennsylvania,.  —  Com.  v.  Wilson,  1  Phila. 
(Pa.)  80,  7  Leg.  Int.  (Pa.)  146. 

Texas.  —  McDaniel  v.  State,  33  Tex.  419: 
Lucas  v.  State,  33  Tex.  Crim.  290. 

If  a  person  stealing  other  property  takes  a 
horse,  not  with  the  intent  to  steal  it,  bul  only 
to  get  off  more  conveniently  with  the  other 
property  which  he  has  stolen,  such  taking  of 
the  horse  is  not  a  felony.  Rex  v.  Crump,  1 
C.  &  P.  65S,  11  E.  C.  L.  516. 

Expectation  that  Owner  Would  Eecover  Goods. 
—  The  laker  must  expect  or  have  reason  to 
expect  that  ihe  owner  will  recover  the  goods. 
Otherwise  the  taking,  though  for  a  merely 
temporary  use,  will  be  larceny.  State  v. 
Ward,  19  Nev.  297.  See  also  People  v.  Flynn, 
7  Utah  378. 

Conversion  Pursuant  to  Intent  Formed  After 
Taking. —  If  a  person  by  committing  a  tres- 
pass has  tortiously  and  unlawfully  acquired 
possession  of  personal  property  belonging  to 
another,  and  afterwards  conceives  the  purpose 
of  fraudulently  depriving  the  owner  of  it,  and 
in  pursuance  of  that  design,  with  a  felonious 
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cause  the  owner  trouble  and  expense  in  regaining  possession,1  or  temporarily 
to  deprive  him  of  the  use  of  the  thing  taken,3  or  to  prevent  him  from  using  it 
against  the  taker.3 

Deprivation  of  Entire  Interest  Not  Essential.  —  It  is  not  necessary,  however,  that  the 
intended  deprivation  should  extend  to  the  whole  value  of  the  thing  taken.  It 
is  sufficient,  if  a  deprivation  of  any  part  of  the  value  was  intended.4 

(c)  What  Constitutes  Deprivation —  an.  In  General.  —  It  is  an  obvious  proposition 
that  the  owner  of  goods  is  permanently  deprived  of  them  within  the  rule  stated 
above  when  a  third  person  takes  and  converts  them  to  his  own  use,  so  as  to 
exclude  the  owner  from  any  further  dominion  over  them. 

Device  to  Increase  Wages.  —  In  cases  where  employees  are  paid  according  to 
their  product  in  the  employment,  the  question  has  arisen  whether  it  is  larceny 
for  an  employee  fraudulently  to  put  with  his  product  other  goods  of  the 
employer  for  the  purpose  of  increasing  the  amount  of  his  compensation.  It 
has  been  held  that  such  an  act  is  not  larceny,  where  it  does  not  involve  a  taking 
from  the  possession  of  the  employer,5  but  it  seems  that,  if  such  goods  are  taken 
from  the  employer's  possession,  then  there  is  such  a  deprivation  as  to  consti- 
tute larceny.6 

Taking  with  Intent  to  Pay  Value.  — ■  It  has  been  held  that  there  is  no  intent  to 
deprive  the  owner  of  his  property,  within  the  principle  under  consideration, 
where  the  accused  intended,  at  the  time  he  took  the  thing,  to  pay  the  value 
of  it  to  the  owner.7 

66.  Pawning.  —  There  is  very  clearly  such  permanent  deprivation  as  will 
constitute  larceny,  where  the  goods  taken  are* pawned  without  any  intention 
on  the  part  of  the  taker  of  redeeming  them  and  restoring  to  the  owner.8  But 
if  the  intention  was  merely  to  pawn  the  goods  for  a  time  and  then  redeem 
them  and  restore  them  to  the  owner,  and  the  party  had  a  fair  and  reasonable 
expectation  of  being  able  to  redeem,  he  is  not  guilty  of  larceny,9  though  this 


intent,  carries  it  away  and  converts  it  to  his 
own  use,  he  thereby  commits  and  is  guilty  of 
the  crime  of  larceny.  Com.  v.  White,  n  Cush. 
(Mass.)  483.  See  also  Reg.  v.  Riley,  Dears. 
149;  1  Hale  P.  C.  507;  2  East  P.  C.  662. 

1.  Taking  to  Cause  Annoyance  or  Expense.  — 
People  v.  Brown,  105  Cal.  66. 

2.  Temporary  Deprivation  of  Use  Not  Larceny. 
—  People  v.  Brown,  105  Cal.  66. 

Thus,  it  was  held  that  it  was  not  larcenv 
where  the  accused  took  certain  jewelry  belong- 
ing to  his  mistress,  not  to  steal  it,  but  to  pre- 
vent her  going  to  a  place  of  amusement. 
Cain  v.  State,  21  Tex.  App.  662. 

3.  Taking  for  Self  Protection.  —  He  wson  v. 
Gamble,  56  J.  P.  534;  Reg.  v.  Bailey,  41  L.  J. 
M.  C.  61,  L.  R.  1  C.  C.  347,  25  L.  T.  N.  S.  882, 
20  W.  R.  301,  12  Cox  C.  C.  129. 

Thus,  it  was  held  not  to  be  larceny  where 
the  accused  look  guns  and  carried  them  away 
to  prevent  their  use  against  himself.  U.  S.  v. 
Durkee,  McAll.  (U.S.)  196;  Mahoney  v.  State, 
33  Tex.  Crim.  388. 

4.  Deprivation  of  Entire  Value  of  Thing  Taken 
Not  Essential.  —  Kirk  v.  Garrett,  84  Md.  383. 
In  this  case  the  accused,  who  was  an  employee 
of  a  silversmith,  took  some  of  his  employer's 
silver  spoons,  putting  into  the  stock  to  replace 
the  spoons  some  old  silver,  equal  in  weight 
but  of  less  value  than  the  spoons.  It  was  held 
that  the  act  was  larceny. 

5.  Device  to  Increase  Wages.  —  In  Rex  v. 
Webb,  1  Moody  431,  it  was  held  that  it  was 
not  larceny  for  miners  employed  to  bring  ore 
to  the  surface,  and  paid  by  the  owners  accord- 


ing to  the  quantity  produced,  to  remove  from 
the  heaps  of  other  miners  ore  produced  by 
them,  and  add  it  to  their  own  in  order  to  in- 
crease their  wages,  the  ore  still  remaining  in 
the  possession  of  the  owners.  See  also  Reg. 
v.  Poole,  Dears.  &  B.  345,  27  L.  J.  M.  C.  53,  3 
Jur.  N.  S.  1268,  6  W.  R.  65,  7  Cox  C.  C.  373; 
Reg.  v.  Holloway,  3  Cox  C.  C.  242. 

By  Statute,  however,  such  acts  are  now  de- 
clared to  be  larceny  in  England.  See  24  &  25 
Vict.,  c.  96,  §  39. 

6.  Removal  of  Goods  from  Employer's  Possession. 
—  In  Fort  v.  State,  82  Ala.  50,  it  was  held  that 
where  a  person  employed  to  pick  cotton  took 
some  cotton  from  the  employer's  cotton-house, 
carried  to  the  field  and  placed  it  with  un  weighed 
cotton  picked  by  him,  for  the  purpose  of  in- 
creasing his  compensation,  he  was  guilty  of 
larceny.  In  this  case  it  was  said  that  the  tak- 
ing- and  asportation  were  with  the  intent  of 
depriving  the  owner  of  property  which  was 
absolutely  his  and  in  his  possession,  and 
fraudulently  placing  it  where  the  taker  could 
assert  a  lien  or  claim  to  hold  it  until  certain 
charges  were  paid  him  by  the  owner. 

7.  Intent  to  Pay  Owner.  —  Mason  v.  State,  32 
Ark.  238;  Young-  v.  Slate,  37  Tex.  Ciim.  457. 

8.  Pawning  Without  Intention  of  Redeeming.  — 
Reg.  v.  Phelheon,  g  C.  &  P.  552,  38  E.  C.  L. 
223;  Fields  v.  State,  6  Coldw.  (Tenn.)  524. 

9.  Ability  to  Redeem  Held  Necessary.  —  Reg.  v. 
Phelheon,  9  C.  &  P.  552,  38  E.  C.  L.  223;  Reg. 
v.  Medland,  5  Cox  C.  C.  292. 

Pawning  with  Intent  to  Redeem  and  Restore 
the  Goods  Not  Larceny. —  Reg.  v.  Phetheon,  g 
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defense  is  not  regarded  with  favor.1  . 

The  Elince  o?  the  intent  and  the  ability  to  carry  it  out  in  any  case  is,  of 
course  for  the  determination  of  the  jury. 

And Evidence  of  Previous  Transactions  is  admissible  as  bearing  on  the  question  of 

Holding  for  Reward. -Where  goods  are  taken  for  the  purpose  of  com- 
oelW  the  owner  to  give  a  reward  for  their  return,  there  is  an  intent  to  dcpnvc 
BS  owner  of  at  least  a  part  of  the  value  of  the  goods  taken  and  therefore  a 
akinT  with  such Tn tent  is  held  to  be  larceny.*    And  the  rule  is  the  same  if 
he   Uent is  to  induce  the  owner  to  sell  at  a  reduced  price;  ■  but  of  course  the 
taki no  n  u     be  of  the  character  ordinarily  required  to  constitute  the  offense  • 
ma  to  Shuto  Owner.  —  The  intent  to  deprive  also  exists  where  the 
purpose  of  the  taking  was  to  sell  the  goods  back  to  the  owner,  and  the  offense 
Fs  complete  if  the  goods  are  removed  from  one  part  of  the  owner  s  premises 
to  another  with  such  intent.7 

f"' V  Appropriation  to  Takers  Own  Use  -  a    ^P°se  t0  Appropriate  Held  Necessary 
1  Rule  Statfd  -  The  question  whether,  in  order  to  constitute  larceny 
SeTe  must  be  an  intent  on  the  part  of  the  taker  to  appropriate  the  goods,  that 
s    o  derive  some  benefit  or  gain  to  himself,  -  an  intent  which  is  usually 
ks  enated  as  the  lucri  causa,  -  has  been  and  still  is  the  subject  of  conflicting 
dSirons     The  preponderance  of  authority  is  to  the  effect  that  such  intent  is 
necessary^  though  many  authorities  take  the  opposite  view,  and  hold  that  * 

C  &  P  552,  38  E.  C.  L.  223;  Reg.  v.  Medland, 
5  Cox  C.  C.  292;  Rex  v.  Wright,  Carnngton  s 
Supp.  278.  „,  . 

1.  Defense  Not  Favored.  —  Reg.  v.  Phetheon,  9 
C  &  P.  552,  38  E.  C.  L.  223. 

2.  Existence  of  Intent  for  Determination  of  Jury. 

—  Rec  v  Trebilcock,  Dears.  &  B.  453.  27  L. 
J.  M.  C.  io3,  4  Jur.  N.  S.  123.  6  W.  R.  281,  7 
Cox  C.  C.  408. 

3.  Evidence  of  Previous  Transactions.  —  Keg. 
v  Medland,  5  Cox  C.  C.  292. 

4  Taking  and  Holding  for  Reward.  —  Reg.  v. 
Spargeon,  2  Cox  C.  C.  102;  Reg.  v.  O'Donnell, 
7  Cox  C  C  337;  Com.  v.  Mason,  105  Mass. 
163-  Berry  v.  State,  M  Ohio  St.  219,  27  Am. 
Rep.  506;  Dunn  v.  State.  34  Tex.  Cnm.  257. 
53  Am.  St.  Rep.  7H-  „  „  .    _  ., 

5  Intent  to  Induce  Owner  to  Sell  for  Less  than 
Value.  -  Com.  v.  Mason,  105  Mass.  163. 

6  Character  of  Taking  Same  as  in  Other  Cases. 

—  Re?  v.  Gardner,  L.  &  C.  243.  32  L.  J.  M. 
C  35,  8  Jur.  N.  S.  1217,  7  L.  T.  N.  S.  «i,  11 
VV.  R.  96,  9  Cox  C.  C.  253. 

7  Taking  to  Resell  to  Owner.  —  Reg.  v.  Hall, 
2C.  &K.Q47.6I  E.  C.  L.  947,  T.  &  M  47.1 
Den  C.  C.  381,  3  N.  Sess.  Cas.  407,  "  L.  J. 
M.  C.  62,  13  Jur.  87,  3  Cox  C.  C.  245^ 

If  a  servant  removes  his  master  s  goods 
from  one  part  of  the  premises  to  another,  for 
the  purpose  of  enabling  anoiher  person  to  offer 
them  10  the  master  for  sale  as  the  goods  of 
such  other  person,  it  is  larceny.  Reg.  v.  Man- 
ning, Dears.  21,  22  L.  J.  M.  C.  21,  17  Jur.  28, 

I  W  R.  40,  6  Cox  C.  C.  86. 

8  Lucri  Causa  Held  an  Essential  Element  of 
Larceny  —  England.  —  Eyre,  C.  J  in  Rex  v. 
Pear,  2  East  P.  C.  685;  Reg.  v.  Poole  Dears. 
&  B.  345,  27  L.  J.  M.  C.  53.  3  Jur-  N.  S.  1268, 
6  W  R.  65,  7  Cox  C.  C.  373:  Rex  «■  Holl°- 
way,  5  C.  &  P.  524,  24  E.  C.  L.  43?,  3  Cox  C. 
C  241.    See  also  Rex  v.  Crump,  1  C.  &  P.  05S, 

II  E.  C  L.  516;  Reg.  v.  Godfrey,  8  C.  &  P.  563, 
34  E  C  L.  525;  Rex  v.  Van  Muyen,  R.  &  K. 
C.  C.  US.    The  foregoing  cases  seem  to  settle 


the  rule  in  England  as  requiring  the  hurt 
causa  The  English  cases  at  variance  w  ith  this 
rule  will  be  considered  presently.  See  infra, 
this  division  of  this  section,  Purpose  to  Appro- 
priate Held  Not  Necessary. 

United  States.  —  U.  S.  v.  Durkee,  McAll.  (I 

^Alabama.  —  State  v.  Hawkins,  8  Port.  (Ala.) 
461,  33  Am.  Dec.  294;  State  v.  Ware,  10  Ala. 
814.  But  see  the  later  case  of  Williams  v. 
State,  52  Ala.  411,  in  which  it  was  said  that 
"  the'  criminal  intent  consists  in  the  purpose 
to  deprive  the  owner  of  his  property,"  and 
that  "  no  benefit  lo  the  guilty  agent  may  be 
sought,  but  only  injury  to  the  owner." 

Connecticut.  —  State  v.  Fenn,  41  Conn.  590. 
Delaware.—  State  a.  Laws,  2  Harr.  (Del.) 

Indiana.  —  Keely  v.  State,  14  Ind.  36;  Pence 
v.  State,  110  Ind.  95. 

Missouri.  —  Witt  v.  State,  9  Mo.  671;  State 
v.  Conwav,  18  Mo.  321. 

New  York.  —  People  v.  Woodward,  31  Hun 
(N.  Y.)  57. 

Oklahoma.  —  Sullivan  v.  Territory,  8  Okla. 
Tennessee.  —  Fields  v.  State,  6  Coldw.  (Tenn.) 
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Texas.  —  Alexander  v.  State,  12  Tex.  540; 
Stale  v  Sherlock,  26  Tex.  106.  See  also  Ridge- 
way  v.  State,  41  Tex.  231.  Compare  Dlgnowitty 
v  State,  17  Tex.  53°.  67  Am.  Dec.  670,  in 
which  the  court  said:  "To  constitute  the 
felonious  inient,  it  is  not  necessary  that  the 
taking  should  be  done  lucri  causa;  taking  with 
an  intention  to  destroy  will  be  sufficient  to  con- 
stitute the  offense  if  done  to  serve  the  offender 
or  another  person,  though  not  in  a  pecuniary 

™  Virginia.  —  Blunt  ».  Com..  4  Leigh  (Va.) 
6S9.  26  Am.  Dec.  34^  „        _  ,        .  . 

See  also  4  Bl.  Com.  232;  2  Russ.  Crimes  (9th 
Am.  ed.),  p.  146  *  Whart.  Cr.  Law, 

895  et  seq. 
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Intent  in  Larceny. 


mere  intent  to  deprive  the  owner  of  his  property  is  sufficient.1 

66.  What  Constitutes  Appropriation  —  (aa)  In  General.  —  It  is  very  clear  that  there 
is  an  intent  to  appropriate  or  gain  some  benefit  {lucri  causa)  by  taking  another's 
goods,  where  the  purpose  of  the  taker  was  to  apply  such  goods  to  his  own 
personal  use,3  and  the  quantity  of  benefit  is  not  material.3 

Pecuniary  Gain  Not  Essential.  —  It  is  not  necessary  that  the  benefit  should  be  of 
a  pecuniary  nature,  or  such  as  results  from  the  use  or  enjoyment  of  the  thing 
for  the  personal  convenience  or  comfort  of  the  taker.  It  is  sufficient  that  he 
intended  to  exercise  proprietary  right  to  the  permanent  deprivation  of  the  real 
owner,4  as  where  the  purpose  of  the  taking  was  to  convert  the  thing  taken  to 
the  use  of  a  third  person  5  or  merely  in  order  to  make  a.  gift  to  a  third  person.6 
(66)  Taking  with  intent  to  Destroy.  —  According  to  the  rule  that  the  lucri  causa  is 
an  essential  element  of  larceny,  it  is  held  that  taking  and  carrying  away  the 
goods  of  another  merely  for  the  purpose  of  destroying  them  in  a  spirit  of  wan- 
tonness or  for  the  gratification  of  malice  against  the  owner,  does  not  constitute 
larceny,7  though  it  may  constitute  another  crime;8  but  it  is  otherwise  where 
the  party  acted  with  the  design  of  producing  a  result  which  would  be  directly 
or  indirectly  beneficial  to  him  or  to  some  other  person,  and  not  merely  in  a 
spirit  of  malice  or  wantonness.9  Thus,  a  benefit  may  be  derived  from  the 
destruction  of  a  bond  or  other  evidence  of  debt,10  or  anything  that  may  furnish 
evidence  that  would  tend  to  prove  one  guilty  of  a  crime,11  or  that  may  affect 
one's  character  or  reputation.12  And  so,  too,  it  is  larceny,  notwithstanding  the 
destruction  of  the  article,  where  the  act  of  destruction  was  simply  a  part  of 
the  act  of  taking,  and  resorted  to  for  the  more  successful  accomplishment  of 
the  theft.13 

The  Opposite  Doctrine,  however,  obtains  in  some  jurisdictions.14 

9.  Benefit  Obtained  by  Destruction.  —  In  Dig- 
nowitty  v.  State,  17  Tex.  521,  67  Am.  Dec.  670, 
the  vendor  in  a  bond  to  convey  land  was  held 
guilty  of  larceny,  where  he  fraudulently  ob- 
tained possession  of  the  bond  and  destroyed  it. 

10.  Destroying  Evidence  of  Debt.  —  Where  the 
obligor  in  a  bond  wrongfully  took  it  from  ihe 
holder  and  destroyed  it,  it  was  held  that  such 
act  was  larceny  because  the  purpose  of  the 
obligor  was  to  destroy  the  evidence  of  debt 
and  relieve  himself  from  liability.  Vaughn 
v.  Com,,  10  Gtalt.  (Va.)  758. 

11.  Destroying  Evidence  of  Guilt.  —  In  Stegall 
v.  Stale,  32  Tex.  Ciim.  100,  40  Am.  St.  Rep. 
761,  the  accused,  who  had  stolen  a  cow  and 
sold  it,  afterwards  killed  and  concealed  it  in 
order  to  destroy  evidence  of  the  theft.  It  was 
held  that  this  was  larceny,  because  the  act  was 
done  for  the  benefit  of  the  accused. 

And  in  Rex  v.  Cabbage,  R.  &  R.  C.  C.  292, 
where  the  defendant  killed  and  concealed  a 
horse  in  order  to  protect  a  third  person  who 
had  been  accused  of  stealing  the  horse,  some  of 
Ihe  judges  ihought  lhat  the  benefit  to  the  third 
person  was  a  sufficient  lucrum  to  make  the  act 
of  the  defendant  larceny. 

•12.  Supressing  Inquiries  Eespecting  Character. 
—  In  Reg.  v.  Jones,  1  Den.  C.  C.  188,  2  C.  & 
X.  236,  61  E.  C.  L.  236,  it  was  held  thai  it  was 
larceny  to  take  and  destroy  a  letter  addressed 
to  a  third  person,  where  the  motive  for  the  act 
was  the  hope  of  suppressing  Inquiries  respect- 
ing the  character  of  the  accused. 
_  13.  Destruction  a  Part  of  Act  of  Taking.  —  Get- 
tinger  v.  State,  13  Neb.  30S.  In  this  case  a 
cast-iron  wheel  was  broken  up  for  the  purpose 
of  selling  it  as  old  iron. 

14.  See  infra,  this  division  of  this  section, 
Purpose  to  Appropriate  Held  Not  A'ecessary. 
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1.  See  infra,  this  division  of  this  section, 
Purpose  to  Appropriate  Held  Not  Necessary. 

2.  See  Appropriate  —  Appropriation,  vol. 
2,  p.  514- 

3.  Quantity  of  Benefit  Not  Material.  —  In  Reg. 
v.  Richards,  1  C.  &  K.  532,  47  E.  C.  L.  532,  an 
employee  whose  duty  was  to  put  his  employ- 
er's pig  iron  in  a  furnace  to  be  melted  and  run 
into  puddle-bars,  for  which  he  was  paid  ac- 
cording 10  the  quantity  of  puddle-bars  made, 
put  into  the  furnace  an  iron  axle  belonging  to 
his  employer,  in  order  to  increase  the  output 
of  puddle-bars.  The  value  of  the  axle  to  the 
employer  was  seven  shillings,  but  the  gain  to 
the  employee  by  melting  it  was  only  one  penny. 
It  was  held  that  this  was  larceny. 

4.  Pecuniary  Gain  Not  Essential.  —  Best  v. 
State,  (Ind.  1900)  57  N.  E.  Rep.  534. 

Intent  to  Exercise  Proprietary  Eights. — "  There 
must  be  an  intention  in  the  taker  to  acquire 
the  whole  dominion  over  the  thing,  to  make  it 
his  own;  to  do  what  he  likes  with  it."  Per 
Parke,  B.,  in  Reg.  v.  Holloway,  3  Cox  C.  C. 
241.  See  also  2  East  P.  C'553,  defining 
larceny. 

5.  Conversion  of  Thing  Taken  to  Use  of  Third 
Person.  —  State  v.  Wellman,  34  Minn.  221. 

6.  Taking  Goods  to  Give  to  Third  Person  Held 
Larceny.  —  Reg.  v.  White,  9  C.  &  P.  344,  38  E. 
C.  L.  145.  But  see  Mielenz  v.  Quasdorf,  68 
Iowa  726,  holding  lhat  it  is  not  necessaiily 
larceny  for  an  employee  to  give  away  his  em- 
ployer's goods  for  charity. 

7.  Intent  Merely  to  Destroy  the  Property  Taken 
Held  Not  a  Larcenous  Intent.—  Pence  v.  State, 
no  Ind.  95;  Robinson  v.  State,  113  Ind.  510; 
People  v.  Woodward,  31  Hun  (N.  Y.)  57,  2  n] 
Y.  Crim.  32. 

8.  See  the  title  Malicious  Mischiek. 
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Intent  in  Larceny. 

Elements  of  Larceny. 

•  *  w.m  wnt  Necessary  —  In  some  jurisdictions  the  doctrine 
(I,)  ^^J^^^^STrfUuceny,  is  wholly  repudiated  it  being 
of  inert  causa,  as  an  essential  eic.  permanently  to  deprive  the  owner 

held  that  the  felonious  inten »  an  "^JJ6^^^  benent  to  the  taker,* 

taken  for  the  purpose  of 

and  that  it  s  tnereiore  ^ciry,  motive  2    While  this  doctrine  is  now 

destroying  them  for  a  pure £  ™gc  urns  mot  £e  ^  ^  ^ 

oee1^^  -  ~         SUPP°rted  by  an>'  C°n- 

vincing  authority.1  „  tv/tttct  Pykt     d")  General  Rule. — In  any  case 

T.ME  WiiEN  lNTKN t  MUST ^Ex, ^  ^"uch  intent  and  th/overt 
where  criminal  intent  is  an ^ment  01       ^  crimi„al  law.5 

act  must  concur  in  point  of  time.  1 .his  i  a jene  ^ 

(2)  <  Pf  TieTsoS  1  alio     d  to  have  possession  of  a  chat- 


1  Intent  Merely  to  Deprive  Owner  Held  Suffi- 
cient -  Alabama.  -  W  illiams  *.  Slate,  52  Ala. 
JJ?  Holly  ».  State,  54  Ala.  238;,  Griggs  v. 
State  "s  Ala.  425,  29  Am.  Rep.  762;  Green  v. 
Irate  68  Ala.  ?39  Edmonds  State  70  Ala. 
«  a  Am  Rep  67    Higgs  w.  State.  113  Ala.  36. 

was  formedy  held  in  Alabama  that  the 
TuTri  causa  was  essential.  See  State  ^  Hawk- 
ins. 8  Port.  (Ala.)  461,  33  Am.  Dec.  m 

California.  -  People  ...  Juarez,  28  Cal.  380. 
Mississippi.  —  Hamilton  v.  Stale,  35  Miss. 
2I     Warden  r.  State,  60  Miss.  638;  Delk  v. 
State,  6+  Miss.  77,  60  Am.  Rep  46. 
f/aU. -State  p.  McKee,  17  Utah  370. 
K  Virginia.  -  State  v.  Caddie.  35  W  Va 
73     See  also  Roscoe's  Cr.  Evidence  (7th  ed.) 
62V  2  Bishop  Cr.  Law,  §  846. 

In  Nevada  the  court,  laying  down  the  rule 
that  the  lucri  causa  is  not  an  essential  element 
of  a  ceny,  defines  the  phrase  as  meaning 
-  pecuniary  profit."  State  v.  Ryan,  12  Nev. 
4oi  28  Am  Rep.  802;  State  v  Shngerland  19 
Nev  135.  But;  as  has  already  been  seen,  .he 
ca'  es  generally  use  this  phrase  ...  the  sense  of 
any  gain  or  benefit,  pecuniary  or  otherwise 
Se-  sira,  this  section,  What  Constitutes  Ap- 
propriation- In  General,  paragraph  Pecuniary 
Cain  Not  Essential.  . 

In  England  there  are  some  cases  which  sup- 
port the  doctrine  that  the  lucri  causa  is  not  an 
essential  element  of  larceny  The  leading 
case  to  1  his  effect  is  Rex  v.  Cabbage,  R.  ft  R.  U 
CaS2e92  on  the  authority  of  which  were  after- 
wards  decided  Rex  v.  Morfit,  U.  &  R.  ^ 
£7  Reg  I.'  Handley,  C.  &  VL  547-41  E.  C 
L  298  ag„d  Reg.  n.  Privett.  2  C.  ft  K .114,  61 
E  C  L.  114.  1  Den.  C.  C.  193.  2  Cox  C.  C.  40. 

But  the  weight  of  authority  according  to  the 
cafes  decided  since  those  just  died,  as  well  as 
earlier  cases,  is  to  the  contrary  See  supra 
this  title.  Appropriation  to  Taker  s  Ov>n  Use - 
Purpose  to  Appropriate  Held  Accessary. 

In  Reg.  v.  Godfrey,  8  C.  &  P.  563,  34  E.  C. 
I  =a<;  which  is  one  of  the  recent  cases  hold- 
ing the  lucri  causa  a  necessary  element  Lord 
Abinger  expressly  declared  that  he  cou  not 
accede  to  the  doctrine  of  the  case  of  Rex  .. 
r-ihhaop  R  &  R.  C.  C.  292. 

2  Maliciously  Taking  and  Destroying  Property 
Held  Larceny.  -  Warden  v.  State,  60  Miss.  638- 


Delk  v.  Stale,  64  Miss.  77,  60  Am.  Rep.  46; 
State  v.  McKee,  17  Utah  37». 

3.  Criticism  of  Doctrine.  —  U.  S.  v.  Durkee 
McAU  (U.  S.)  196;  State  v.  Hawkins,  8  Port. 
(Ala.)  461,  33  Am.  Dec.  294.  But  the  case  last 
cited  seems  to  have  been  overruled  by  a  later 
decision  in  Alabama  to  the  effect  that  the  luctt 
causa  is  not  an  essential  element  of  larceny. 
Williams  v.  State,  52  Ala.  411. 

4  Foundation  of  Doctrine.  —  The  cases  cited 
above  as  holding  that  a  mere  intent  10  deprive 
theownerof  his  property  constitutes  the  feloni- 
ous intent  in  larceny,  all  rest  on  the  authority  of 
the  English  case  of  Rex  v.  Cabbage,  R.  &  K. 
C.  292  (decided  in  1815).    It  is  to  be  observed  in 
regard  to  this  case  that,  while  six  of  the  eleven 
judges  said  that  the  luci  (HW  WU  not  essen- 
tial   the  other  five  thought  differently.  Fur- 
thermore, on  the  facts  of  the  case,  the  decision 
of  this  question  was  not  necessary,  in  order  to 
sustain  the  conviction,  since  the  hurt  causa 
might  well  have  been  predicated  on  the  fact 
that  the  act  of  the  defendant,  which  was  the 
taking  away  and  destroying  of  the  prosecutor  s 
horse  was  done  for  the  purpose  of  shielding  a 
third  person  who  had  been  accused  of  stealing 
the  horse.    And  this  view  was  taken  by  some 
of  the  six  judges  who  said  that  the  lucri  causa 
was  not  essential.  ,, 

As  to  the  status  of  this  case  (Rex  v.  Cabbage. 
R  &  R  C  C.  292)  and  the  other  English  cases 
in"  which  it  was  accepted  as  authority,  see  the 
nest  preceding  note  but  two. 

5  Intent  and  Overt  Act  Must  Be  Contemporane- 
ous.'—See  the  title  Criminal  Law,  vol.  S,  p. 

28|:  Felonious  Intent  at  Time  of  Taking  Essen- 
tial  -  Bailment  -  England.  -  Rex  v.  Charle- 
wood,  1  Leach  C.  C.  409.  2  East  P.  C  689.  3 
Rev.  Rep.  706;  Reg  v.  Tbrisfle,  3  N  Sess 
Cas.  702,  2  C.  &  K.  842,  61  E.  C  L.  S42  T.  ft 
M.  204.  i  Den.  C.  C.  502.  19  L.  J.  M  C  66.  13 
Jur.  1035.  3  Cox  C.  C.  573.  Rex  v  Banks^ K. 
&  R.  C.  C.  441;  Reg.  v.  Hey.  T.  a  M.  -09-  1 
Den  C.  C.  602.  2  C.  ft  K.  9S3.  61  E.  C.  L .  9S3. 
id  Tur  154.3C0xCC.5S2;  Reg.  Thurborn, 
4Den.  C.  C.  387:  Reg-  «■  Preston  2  Den  ( 
r  w  Reg  v.  Christopher,  Bell  Cr.  Cas.  27, 
Rex"'  Oliver,  cited  in  Rex  v.  Walsh.  4  Taunt. 
ziA  R  &  R.  C.  C.  215;  Rex  v.  Williams,  6  C. 
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and  others  rightfully  in  possession,  there  can  be  no  taking  which  can  accom- 
pany a  felonious  intent  formed  after  possession  was  obtained.1  This  rule  is 
applicable  whenever  there  is  no  trespass  involved  in  the  taking,  as  where  a 
person  takes  into  his  possession  a  thing  that  has  been  lost  or  misplaced  by  the 
owner,2  or  where  he  takes  it  for  the  purpose  of  preserving  or  protecting  it,3  or 
in  the  assertion  of  a  claim  of  right,4  or  where  the  original  taking  was  not 
intentional.5 

Existence  of  Intent  a  Question  for  the  Jury.  —  In  any  case  the  question  whether  the 
felonious  intent  existed  at  the  time  of  the  taking  is  for  the  jury.6 

(3)  Intent  Formed  After  Taking.  —  If  the  Original  Taking  Was  a  Trespass,  the  intent 
to  steal  need  not  have  existed  at  that  time  in  order  to  make  it  larceny  for  the 
party  afterwards  to  convert  the  thing  taken.  A  conversion  pursuant  to  a  sub- 
sequently formed  intent  is  sufficient,  because,  in  contemplation  of  law,  a  tor- 
tious taking  does  not  divest  the  possession  of  the  owner,  but  a  subsequent 
conversion  by  the  taker  has  such  effect,  and  will  therefore  constitute  larceny 
when  accompanied  by  the  felonious  intent.7    And  the  proposition  is  further 


&  P.  390,  25  E.  C.  L.  453;  Rex  v.  Small,  8  C. 
&  P.  46,  34  E.  C.  L.  286;  Reg.  v.  Rodway,  9 
C.  &  P.  784,  3S  E.  C.  L.  334. 

Alabama.  —  Levy  z>.  State,  79  Ala.  259. 

Arkansas.  —  Fulton  s\  State,  13  Ark.  168. 

California.- — People  :.  Poggi,  ig  Cal.  600; 
People  v.  Smith,  23  Cal.  280;  People  v.  AbboLI, 
53  Cal.  2S4,  31  Am.  Rep.  59. 

Connecticut.  —  Ransom  v.  State,  22  Conn.  153. 

Indiana. — Grimes  v.  Stale,  68  Ind.  193. 

Iowa.  —  State  v.  Wood,  46  Iowa  116. 

Massachusetts.  —  Com.  v.  Wilde,  5  Gray 
(Mass.)  83,  66  Am.  Dec.  350. 

Mississippi.  —  Beatty  v.  State,  61  Miss.  18. 

Missouri. — State  v.  Shermer,  55  Mo.  83; 
State  v.  Sione,  68  Mo.  101. 

Neiv  Hampshire.  —  State  v.  Watson,  41  N. 
H.  533- 

North  Carolina.  —  State  v.  Roper,  3  Dev.  L. 
(14  N.  Car.) 473,  24  Am.  Dec.  268. 

Texas. — Quitzow  v.  State,  1  Tex.  App.  65; 
Dow  v.  State,  12  Tex.  App.  343;  Morrison  v. 
State,  17  Tex.  App.  34,  50  Am.  Rep.  120; 
Siokely  State,  24  Tex.  App.  509;  Jones  v. 
State,  (Tex.  Crim.  1899)  49  S.  W.  Rep.  3S7. 

See  also  supra,  this  section,  Possession  Dis- 
tinguished from  Mere  Custody. 

Illustrations.  —  Where  a  person  honestly 
assisted  in  taking  another's  goods  from  a  fire 
in  his  presence,  but  afterwards  concealed  and 
denied  having  them,  it  was  held  that  he  was 
not  guilty  of  larceny,  the  evil  intention  to  con- 
vert them  having  come  on  the  taker  after- 
wards. Rex  v.  Leigh,  2  East  P.  C.  694,  1  Leach 
C.  C.  411,  note  a. 

1.  See  supra,  this  section,  The  Taking — Goods 
in  Possession  of  Taker. 

2.  Lost  Goods  —  Intent  Must  Exist  at  Time  of 
Taking.  —  Weaver  v.  State,  77  Ala.  26;  State  v. 
Conway,  18  Mo.  322.  And  see  generally  infra, 
this  I  hie,  Larceny  by  Finder  of  Lost  Goods. 

Taking  Up  Estrays.  —  If  a  person  takes  up 
an  estray  with  innocent  motives,  but  after- 
wards forms  an  inleni  to  steal  it,  he  is  not 
guilty  of  larceny  within  the  rule  stated  in  ihe 
text.  Reg.  v.  Matthews,  28  L.  T.  N.  S.  645, 
12  Cox  C.  C.  489;  Beckham  v.  State,  100  Ala. 
15;  Stale  v.  Ware,  62  Mo.  597.  See  also  infra, 
this  title,  Larceny  by  Finder  of  Lost  Goods. 

3.  Taking  to  Preserve  or  Protect  Thing.  —  Reg. 
v.  Hore,  3  F.  &  F.  315. 


Taking  Property  from  the  Person  of  One  Who  Is 
Intoxicated  and  unable  to  take  care  of  it  him- 
self, is  not  a  trespass,  where  the  purpose  of 
the  taking  is  the  preservation  of  the  property, 
and  therefore  the  taker  is  not  guilty  of  larceny 
though,  pursuant  to  a  subsequently  formed 
intent,  he  converts  the  property  to  his  own 
use.  Keely  v.  State,  14  Ind.  36;  Wilson  v. 
People,  39  N.  Y.  459. 

4.  Taking  under  Claim  of  Eight.  —  State  v. 
Thomas,  30  La.  Ann.  602;  Billard  v.  State,  30 
Tex.  367,  94  Am.  Dec.  317.  See  also  infra, 
this  tille,  Taking  Goods  tinder  Claim  of 
Right. 

5.  Original  Taking  Not  Intentional.  —  Thus, 
where  a  watch  chain  got  into  the  defendant's 
hand  during  a  struggle  with  Ihe  owner,  it  was 
held  that  he  was  not  guilty  of  larceny  in  after- 
wards appropriating  it.  Roberts  v.  State,  21 
Tex.  App.  460. 

Somewhat  of  this  nature  was  a  case  where 
the  defendant  asked  the  prosecutor  for  the  loan 
of  a  shilling.  The  prosecutor  gave  the  defend- 
ant a  sovereign,  believing  it  to  be  a  shilling, 
and  the  defendant  took  the  coin  under  the 
same  belief.  He  was  convicted  of  larceny  of 
the  sovereign,  but  in  this  case  a  conviction 
was  sustained  by  a  divided  court.  Reg.  v. 
Ashwell,  55  L.  J.  M.  C.  65,  16  Q.  B.  D.  190,  53 
L.  T.  N.  S.  773,  34  W.  R.  297,  16  Cox  C.  C.  1, 
50  J.  P.  181. 

So,  too,  taking  goods  while  intoxicated  and 
therefore  incapable  of  forming  an  intent  can- 
not be  regarded  as  an  intentional  taking. 
Cady  v.  State,  39  Tex.  Crim.  236.  See  also 
infra,  this  section,  Attendant  Circumstances  — 
Incapacity  to  Form  Intent. 

6.  Existence  of  Intent  a  Question  for  Jury.  — 
Reg.  v.  Waller,  10  Cox  C.  C.  360;  Hart  v. 
State,  57  Ind.  102. 

7.  Subsequent  Intent  Held  Sufficient  Where  Tak- 
ing Was  a  Trespass —  England.  —  Reg.  v.  Riley, 
14  Eng.  L.  &  Eq.  544. 

Alabama. —  McMullen  v.  State,  53  Ala.  531; 
Griggs  v.  State,  58  Ala.  425,  29  Am.  Rep.  762; 
Weaver  v.  Stale,  77  Ala.  26. 

Massachusetts.  —  Com.  v.  White,  11  Cush. 
(Mass.)  483. 

Mississippi.  —  Beatty  v.  State,  61  Miss.  18. 
South  Carolina.  —  State  v.  Davenport,  38  S. 
Car.  348. 
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sustained  by  the  fact  that  the  cases  holding  the  existence  of  a  felonious  intent 
at  the  time  of  the  taking  to  be  necessary  are,  almost  without  exception,  cases 
fn  which  The  original  taking  was  not  attended  by  any  element  of  trespass.* 
Some  case  however,  seem  to  consider  the  existence  of  the  intent  at  the  time 
of  The  takng  necessary  where  the  taking  was  a  trespass  as  well  as  in  other 
cases  and  regard  the  subsequent  conversion  as  evidence  of  such  intent.' 

Taking  by  Mere  Custodian.  -  If  a  person  has  the  mere  custody  of  the  goods  of 
anoUie,  as  in  the  case  of  a  servant  or  one  to  whom  goods  are  committed  to 
use  or  otherwise  deal  with  in  the  owner's  presence,  and  he  converts  the  goods 
"t  is  larceny,  though  he  conceived  the  intent  to  steal  after  the  goods  came  into 

WS  ^"evidence  oe  Intent  -  (i)  In  General.  -  Inasmuch  as  the  intent  with 
whfch  any  act  is  done  is  a  state  or  condition  of  mind  it  is  gen  en a "y  a  matte 
of  inference  from  all  the  facts  and  circumstances  of  the  case.4    It  is  neverthe- 
[ess  a  fact  the  burden  of  proving  which  is  on  the  prosecution,*  and  whatever 
has  a  leeal  tendency  to  show  the  intent  is  proper  evidence. 

Competency  of  Accused  to  Testify.  -  The  general  rule  is  that  where  intent :  is  the 
gist  of  the  offense  charged,  the  accused  is  competent  to  testify  in  regard  to  it, 
and  this  rule  is  applicable  to  cases  of  larceny.7 

(2)  Attendant  Circumstances  —  Incapacity  to  Form  Intent.  —  It  is  competent  to 
show  that  the  accused,  at  the  time  of  the  taking,  was  mentally  incapable .  oi 
forming  an  intent,  either  because  he  was  insane  »  or  intoxicated  •  or  because 


1.  See  the  cases  cited  in  the  next  preceding 
subdivision  of  this  section,  Intent  at  Time  of 
Taking.  ,  .  _  . 

2.  Conversion  After  Wrongful  Taking  as  Evi- 
dence of  Existing  Intent.  —  Hart  v.  Slate,  57 
Ind.  102;  Robinson  v.  State,  113  Ind.  510. 
See  also  Johnson  v.  State,  1  Tex.  App.  118. 

3  Taking  by  Mere  Custodian  —Time  of  Forma- 
tion of  Intent  Not  Material.  —  Reg.  v.  Jones,  C 
&  M.  611,  41  E.  C.  L.  332;  Reg.  v.  Evans,  C.  & 
M  633,  41  E.  C.  L.  344;  Reg.  v.  Jackson,  2 
Moody  32;  Reg.  v.  Stanbury,  2  Cox  C.  C.  272; 
Holbrook  v.  State,  107  Ala.  154.  54  Am.  St. 
Rep.  65;  State  v.  Cummings,  33  Conn.  260  89 
Am  Dec.  208;  People  v.  Call,  1  Den.  (N.  Y.) 
120  43  Am.  Dec.  655;  Dignowiuy  v.  State,  17 
Tex.  521,  67  Am.  Dec.  670;  Wilson  v.  State,  20 
Tex.  App.  662. 

4.  Intent  a  State  or  Condition  of  Mind.  —  See 
Intent,  vol.  16,  p.  gSo. 

Larcenous  Intent  a  Matter  of  Inference.  —  1  he 
existence  of  the  intent  [in  larceny]  is  not  often 
capable  of  direct  proof,  but  is  matter  of  infer- 
ence from  the  circumstances  attending  the  cap- 
tion and  asportation."  McMullen  v.  State,  53 
Als  5  3 1  • 

6.  Burden  of  Proof.  —  State  v.  Judd,  20  Mont. 

42<3.  Evidence  of  Intent  in  General.  —  People  v. 
Stone,  16  Cal.  363.  . 

Thus,  where  a  pledgor  is  charged  with  lar- 
ceny of  the  pledged  goods  from  the  pledgee, 
it  was  held  competent  to  show,  as  disproving 
a  felonious  intent,  that  the  pledgee  had  be- 
come indebted  to  the  pledgor  for  services  ren- 
dered in  an  amount  sufficient  to  satisfy  the 
debt  secured  by  the  pledge.  People  v.  East- 
man, 77  Cal.  171.  ,     ,  , 

The  Wrongful  Taking  of  another  s  goods, 
without  his  consent  and  with  no  apparent  pur- 
pose of  returning  them,  is  evidence  from  which 
the  jury  may  find  an  intent  to  steal.  Robinson 
v  State,  113  Ind.  510;  State  v.  Davis,  38  N.  J. 
L  176,  20  Am.  Rep.  367;  Suite  v.  Jackson,  65 


N.  Car.  305;  State  v.  Powell,  103  N.  Car.  424, 
14  Am.  St.  Rep.  821. 

A  Custom  for  the  officers  of  vessels  to  appro- 
priate to  themselves  a  small  pari  of  the  cargo 
is  bad  on  its  face,  as  involving  the  taking  of 
the  property  of  others  without  their  consent 
and  without  giving  an  equivalent,  and  there- 
fore evidence  of  such  a  custom  is  not  admis- 
sible to  disprove  a  felonious  intent  on  an  in- 
dictment for  larceny  of  a  person  in  whose  pos- 
session a  small  part  of  the  cargo  of  a  vessel 
was  found  under  circumstances  which,  it  un- 
explained, would  warrant  an  inference  of  a 
felonious  taking.  Com.  v.  Doane,  1  Cush. 
(Mass.)  5.  .  MM  _ 

The  Small  Value  of  the  Goods,  and  the  Purpose 
for  Which  They  Were  Taken,  as  to  give  them 
away  for  charity,  have  been  held  circum- 
stances which  negative  a  criminal  intent, 
where  the  taking  was  by  a  servant  of  the 
owner.    Mielenz  v.  Quasdorf,  68  Iowa  726. 

7.  Accused  May  Testify  as  to  Intent.  —  White 
v.  State,  S3  Ind.  595-  _        ,    „  , 

8.  Proof  of  Insanity.  —  Gross  v.  State,  62  -Met. 
170-  People  v.  Cummins,  47  Mich.  334;  Petti- 
grew  v.  State,  12  Tex.  App.  225.  See  also  the 
title  Insanity,  vol.  16,  p.  558 

Use  of  Opium.  —  It  is  competent  to  show  that 
the  accused  was  addicted  to  the  habitual  and 
excessive  use  of  opium,  and  that  at  the  time 
of  the  larcenv  he  had  been  deprived  of  his 
customary  supply,  the  result  of  which  was  to 
put  him  in  a  condition  mentally  such  as  to  be 
unable  to  commit  larceny.    Rogers  v.  Slate, 

^Kleptomania.  —  It  may  be  shown  that  the 
accused  was  a  kleptomaniac,  and  as  such  in- 
capable of  a  felonious  intent.  Harris  v.  State, 
18  Tex.  App.  287;  Looney  v  State,  10  lex. 
App.  524,  38  Am.  Rep.  646;  Com.  v.  Fntch, 
o  Pa.  Co.  Ct.  164.  .  ,   .  .... 

9  Evidence  of  Intoxication  Held  Admissible  to 
Disprove  Intent  -'England.  -  Rex  v.  Pitman,  2 
C.  &  P.  423,  12  E.  C.  L.  201. 
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he  was  an  infant  of  tender  years.1 

Adultery  with  Owner's  wife.  —  Where  the  accused  received  the  goods  from  the 
owner's  wife  or  took  them  with  her  consent,  evidence  as  to  adulterous  inter- 
course with  her  is  admissible,3  because  the  consent  of  the  owner  cannot  be 
inferred  from  the  consent  of  his  wife  given  to  her  paramour.3 

Purchase  from  Supposed  Owner.  —  Evidence  that  the  accused  took  the  goods  by 
virtue  of  a  contract  of  purchase  from  the  person  whom  he  supposed  to  be  the 
owner  is  admissible  to  negative  any  inference  of  a  felonious  intent."1 

Pecuniary  Circumstances  of  Accused. —  Evidence  that  the  accused  was  reputed  at 
the  time  of  the  alleged  larceny  to  be  a  person  of  means  is  not  admissible  to 
disprove  a  felonious  intent,5  but,  in  order  to  establish  such  intent,  any  circum- 
stances which  tend  to  show  a  motive  for  the  crime  may  be  proved.6 

(3)  Conduct  of  Accused.  — ■  The  conduct  of  the  accused  in  connection  with 
the  act  of  taking,  or  in  reference  to  the  possession  of  the  goods  taken,  is  one 
of  the  usual  manifestations  of  the  intent  with  which  the  act  was  done,  and  dis- 
tinguishes larceny  from  trespass.7 

Thus,  Sscrecy  in  Acquiring  the  Goods  is  persuasive  evidence  that  the  taking  was 
done  with  an  intent  to  steal,8  and,  conversely,  if  the  taking  was  done  openly 
and  without  any  attempt  at  concealment,  this  is  a  fact  which  tends  to  negative 
such  intent,9  but  is  not  conclusive  against  the  existence  of  the  intent,  being 

Alabama.  —  Chatham  v.  State,  92  Ala.  47. 
Arkansas.  — Wood  v.  State,  34  Ark.  341,  36 
Am.  Rep.  13. 

Georgia.  —  Bernhard  v.  Stale,  76  Ga.  613. 
Illinois.  —  Bartholomew  v.  People,  104  111. 
606,  44  Am.  Rep.  97. 

Michigan.  —  People  v.  Walker,  38  Mich.  156; 
People  v.  Cummins,  47  Mich.  334. 

Ne7u  York.  —  People   v.   Gaynor,  33  N.  Y. 
App.  Div.  98. 

Texas.  —  Wenz  v.  State,  I  Tex.  App.  37- 
Joh  nson  v.  State,  1  Tex.  App.  146;  Loza  v. 
Stale,  1  Tex.  App.  488,  28  Am.  Rep.  416; 
Wright  v.  State,  37  Tex.  Crim.  627. 
Virginia.  —  Hall  v.  Com.;  78  Va.  678. 
Wisconsin.  —  State  v.  Schingen,  20  Wis.  74; 
Ingalls  v.  State,  48  Wis.  647. 

See  also  the  title  Intoxication,  vol.  17,  p. 
415 


Drunkenness  on  Previous  Occasions  and  conse- 
quent deprivation  of  reason  is  noi  admissible 
in  evidence,  because  it  does  not  tend  to  show- 
such  condition  at  the  time  of  the  alleged  lar- 
ceny.   State  v.  Hart,  29  Iowa  268. 

Some  Cases  hold,  however,  that  evidence  of 
voluntary  intoxication  is  not  admissible. 
O'Herrin  v.  State,  14  lnd.  420;  Dawson  v. 
State,  16  lnd.  428,  79  Am.  Dec.  439;  Com. 
v.  Finn,  108  Mass.  466.  See  also  Wartena  v. 
Stale,  105  lnd.  445;  Robinson  v.  State,  113 
lnd.  510. 

1.  Proof  of  Infancy.  —  Rex  v.  Owen,  4  C.  & 
P.  236,  19  E.  C.  L.  362;  Dove  v.  State,  37  Ark. 
261;  People  v.  Davis,  1  Wheel.  Crim.  (N.  Y.) 
230;  People  r.  Teller,  1  Wheel.  Crim.  (N.  Y.) 
231;  Gardiner  v.  State,  33  Tex.  692;  Allen  v. 
Stale,  (Tex.  Crim.  1896)  37  S.  W.  Rep.  757. 
See  also  the  title  Infants,  vol.  16,  p.  311. 

The  Fact  that  the  Accused  was  under  the  Age 
of  Twenty-one  Years  is  not  admissible  merely 
for  ihe  purpose  of  showing  that  he  was,  to  a 
certain  extent,  underthe  control  of  his  mother, 
and  was  acting  under  her  directions  when  the 
larceny  was  committed.  People  v.  Rich- 
mond, 29  Cal.  414. 

2.  Adultery  with  Owner's  Wife.  —  People  v. 
Swalm,  80  Cal.  46,  13  Am.  St.  Rep.  96. 


3.  See  supra,  this  section,  The  Taking  — 
Charac  ter  of  Act  in  General —  Taking  with  Con- 
sent of  Owner' s  Wife. 

4.  Purchase  from  Supposed  Owner.  —  Morning- 
star  v.  State,  59  Ala. '30.  See  also  infra,  this 
title,  Taking  Goods  tinder  Claim  of  Right. 

An  Unauthorized  Bill  of  Sale  may  be  material 
evidence  to  rebut  a  criminal  intent.  Long  v. 
Slate,  1  Tex.  App.  466. 

5.  Pecuniary  Circumstances  of  Accused.  —  Com. 
v.  Stebbins,  8  Gray  (Mass.)  492. 

8.  Circumstances  Showing  Motive.  —  Com.  v. 
Fritch,  9  Pa.  Co.  Ct.  164;  Stevens  v.  State, 
(Tex.  Crim.  1899)49  S.  W.  Rep.  105;  Perrin  v. 
State,  81  Wis.  135.  See  also  Intent,  vol.  16, 
p.  980;  and  Motive. 

7.  Conduct  in  General  as  Evidence  of  Intent.  — 
Rex  v.  Charlewood,  1  Leach  C.  C.  409;  Rex  v. 
Leisrh,  2  East  P.  C.  694;  Armstrong's  Case,  1 
Lewin  C.  C.  195;  Spence's  Case,  1  Lewin  C. 
C.  197;  Rex  v.  Gilbert,  1  Moody  185;  Reg.  v. 
Cole,  2  Cox  C.  C.  340;  Com.  v.  Rubin,  165 
Mass.  453;  Beatty  v.  Stale,  61  Miss.  18;  State 
v.  Gabriel,  88  Mo.  631;  McCarney  v.  People, 
83  N.  Y.  408,  38  Am.  Rep.  456. 

8.  Secrecy  in  Taking  —  Alabama.  —  Rountree 
v.  State,  5S  Ala.  381. 

Florida.  —  Long  v.  State,  11  Fla.  295. 
Georgia.  —  O'Bannon  v.  State,  76    Ga.  29; 
McManus  v.  State,  91  Ga.  7. 

Indiana.  —  Robinson  v.  State,  113  lnd.  510. 
Mississippi.  —  Littlejohn  v.  State,  59  Miss. 
273;  McDaniel  v.  State,  8  Smed.  &  M.  (Miss.) 
401,  47  Am.  Dec.  93. 

North  Carolina,  — State  v.  Deal,  64  N.  Car. 
270. 

Taking  from  Person  in  Unconscious  Condition. 

—  The  element  of  secrecy  exists  where  the 
taking  is  from  a  person  who  is  asleep  or  in  an 
unconscious  condition  from  the  use  of  intoxi- 
cating liquor  or  some  drug.  State  v.  Jackson, 
65  N.  Car.  305;  State  v.  Buckley,  72  N.  Car. 
358.  But  in  such  case  it  may  be  shown  that 
the  taking  was  innocent.  Graves  v.  State,  25 
Tex.  App.  333. 

9.  Exculpatory  Tendency  of  Open  Taking  — 
Alabama.  —  McMullen  v.  Slate,  53  Ala.  531; 
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merely  a  fact  for  the  consideration  of  the  jury. 1    In  some  cases  however  the 
a      L    the  taking  was  done  openly,  taken  in  connection  with  other  facts, 
as  to  which  the  evidence  is  clear  and  undisputed,  has  been  considered  suffi- 
cient To  justify  the  court  in  declaring,  as  a  matter  of  law,  that  there  was  no 

fCl°r  Tricktlrtiflee  in  Obtaining  Possession  of  the  goods  of  another  is  also  evidence 

°f  concent  tr  ^Denial  of  Possession.  -  Evidence  of  a  felonious  intent  is  Hke- 
wisrafforded  by  the  fact  that  the  accused  concealed  the  stolen  goods,*  or 
falsely  denied  that  they  were  in  his  possession.- 

Disposal  or  Conversion  of  Good,  -  The  fact  that  the  accused  disposed  of  the 
goods  soon  after  they  came  into  his  possession,  or  converted  them  to  his  own 
use  may  be  shown,  as  bearing  on  the  question  of  intent. 

\Zning  the  Goods  to  the  Owner  or  paying  him  their  va  ue,  though  not  sufficient 
to  purge  the  offense,  if  the  taking-was  with  felonious  intent  *  is  nevertheless  a 
ac  which  the  jury  may  consider  in  determining  whether  the  intent  existed  * 
^Declarations  and  Admissions. -The  decisions  of  the  accused  made 
^  the  time  of  the  taking  or  while  in  possession  of  the  goods  alleged  to  have 
beeS  s toTen  are admissible  to  rebut  any  inference  of  a  felonious  intent  that 
may  arise9  and  so,  too,  his  statements  in  regard  to  his  possession  are  adrnis- 
Sbte  aiainsthim  on  the  question  of  intent;  but  the  declarations  of  the 
accused  in  order  to  be  admissible  in  evidence  in  his  favor,  must  be  made  withm 
mirh  time  as  to  be  a  part  of  the  res  gest<z.ix 

Statemls by  a  ThirdPerson  from  whom  the  accused  received  the  goods,  when 

Obliterating  Marks  or  Brands  on  the  stolen 
property  by  which  il  could  be  identified  by  the 
owner,  is  evidence  of  an  intent  to  steal.  People 
v.  Murphy,  47  Cal.  103. 

But  where  the  evidence  shows  that  the  ac- 
cused had  bought  from  a  person  in  the  neigh- 
borhood the  animal  which  he  was  charged 
with  stealing,  and  had  used  it  publicly  for  sev- 
eral months,  ihe  alteration  of  the  brand  by 
him  should  be  referred  to  a  desire  to  retain 
the  property  and  to  destroy  the  effect  of  the 
brand  as  evidence,  and  should  not  be  taken  as 
evidence  of  guilt.  Beck  v.  State,  44  Tex. 
431. 

5.  False  Denials  of  Possession.  —  Kountree  v. 

State  5S  Ala.  381;  Long  v.  State,  11  Fla.  295. 

6.  Disposal  of  Goods.  —  MeManus  v.  State,  91 
Ga.  7;  Quinn  v.  People,  123  111.  333- 

Conversion  of  Goods.  —  Long  v.  S-ate,  1  Swan 
(Tenn.)  287. 

Sending  the  Goods  to  a  Distant  Place  to  be  sold 
secretly  is  evidence  of  felonious  intent.  Stale 
v.  Higgins,  1  Mart.  (1  N.  Car.)  62.  . 

7.  See  infra,  this  title,  Recovery  and  Restitu- 
tion of  Stolen  Goods. 

8  Return  or  Payment  as  Evidence  of  Intent.  — 
Georgian.  Kepford,  4S  lowa48;  White  *.  Stale, 
23  Tex.  App.  643;  Sigler  v.  Stale,  7  Tex.  App. 
283 

9  Declarations  Admissible  to  Rebut  Felonious 
Intent.  -  State  v.  Young,  41  La.  Ann.  94.  See 
also  the  title  Declarations  (in  Evidence),  vol. 


lohnson  v.  State,  73  Ala.  523;  Black  v.  State, 
83  Ala.  81,  3  Am.  St.  Rep.  691;  Barnes  v.  State, 
103  Ala.  44.  .  ,  o 

Arkansas.  —  Mason  v.  State,  32  Ark.  238. 

Florida.  —  Dean  v.  State,  (Fla.  1899)  26  So. 

Rep.  638.  ^     ,   ...  . 

Kentucky.  —  Elswick  v.  Com.,  13  Bush  (Ky.) 

1  North  Carolina.  -  State  v.  Deal,  64  N.  Car. 
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Texas.  —  Isaacs  v.  State,  30  Tex.  450;  Wil- 
liams v.  State,  22  Tex.  App.  332;  McLaren  v. 
State,  21  Tex.  App.  513- 

1  Open  Taking  Not  Conclusive  Against  Larcenous 
Intent.  —  Talbert  v.  State,  121  Ala.  33,  {xflain- 
ing  lohnson  v.  State,  73  Ala.  523,  and  McMul- 
len  v.  State,  53  Ala.  531;  People  v.  Hansen,  84 
Cal.  291;  Feriter  v.  State,  33  Ind.  2S3. 

The  proposition  stated  in  the  text  is  in  ac- 
cordance with  the  principle  that  secrecy  in  the 
taking  is  not  an  essential  element  of  larceny. 
See. <u/>m.  this  section.  The  Taking  —  Character 
of  Act  in  General—  Taking  Secretly. 

2.  Open  Taking  Considered  in  Connection  with 
Other  Facts.  —  People  v.  Stewart,  80  Cal.  129. 

Thus  a  conviction  was  reversed  on  the 
ground' lhal  the  circumstances  disproved  a 
felonious  intent  where  the  defendants,  who 
were  regular  customers  of  a  saloonkeeper,  ap- 
plied about  midnight  to  be  served,  and  on  the 
refusal  of  the  saloonkeeper  to  serve  them,  took 
ihe  refreshments  desired,  but  offered  the  next 
day  to  pay  for  what  ihey  had  taken.  Mason 
v.  State,  32  Ark.  238. 

3.  Getting  Possession  by  Trick.  —  State  v. 
Henderson,  66  N.  Car.  627;  White  v.  State,  11 
Tex.  769- 

4.  Concealment  of  Goods.  —  Rountree  v.  State, 
58  Ala  381;  State  v.  Patlon,  1  Marv.  (Del.)  552; 
Long  v.  State,  11  Fla.  295;  State  v.  Bazile,  50 
La.  Ann.  1184. 
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10  "Admissions,  etc.,  as  Evidence  of  Felonious  In- 
tent. -  Buncklev  v.  State,  77  Miss.  540;  State 
"  Loehr,  93  Mo.  103;  State  v.  De  Mosse ,  98 
Mo  340.  See  also  the  titles  Admissions,  vol. 
1,  p.  670;  Confessions,  vol.  6.  p.  520. 

11  Declarations  Must  Be  Part  of  Res  Gestse.  — 
State  v.  Waters,  i3Q  Mo.  539-  See  genetally 
the  title  Res  Gestae. 
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made  in  the  presence  of  the  accused,  will  also  be  received  as  bearing  on  the 
question  of  intent.1 

But  the  Admissions  of  Counsel  are  not  available  for  this  purpose.2 
(5)  Other  Thefts.  —  The  general  rule  is  that  on  a  trial  for  larceny  evidence 
of  other  separate  and  distinct  thefts  by  the  accused  cannot  be  given  for  the 
purpose  of  proving  that  he  had  a  felonious  intent  in  taking  the  goods  described 
in  the  indictment.3  But  this  rule  is  relaxed  where  knowledge  constitutes  an 
essential  of  guilt;4  and  so,  too,  other  thefts  may  be  shown  to  prove  the 
intent,  if  the  other  acts  are  intimately  related  in  point  of  time  and  matter  of 
fact  with  the  matter  under  consideration.5 

IV.  Who  May  Commit  Larceny  —  1.  In  General.  —  Any  person,  as  a  gen- 
eral rule,  may  commit  larceny  by  taking  the  goods  of  another,  and,  under 
some  circumstances,  even  by  taking  his  own  goods.6  The  only  limitation  in 
respect  to  the  persons  who  may  commit  larceny  is  that,  since  a  felonious 
intent  is  an  essential  ingredient  of  the  offense,  there  must  have  been  at  the 
time  of  the  taking  sufficient  mental  capacity  to  form  an  intent;  and  therefore 
a  person  cannot  commit  larceny,  if  he  has  not  reached  the  age  at  which  crim- 
inal responsibility  begins,7  or  if  he  is  insane,8  or  lacks  the  reasoning  mind 
because  of  any  other  abnormal  condition,  as  in  cases  of  intoxication.9 

2.  Servants.  —  The  rule  is  well  settled  that  a  servant  may  commit  larceny 
of  his  master's  goods,  the  theory  being  that  a  servant  has  the  bare  custodv 
only  and  not  the  possession  of  the  master's  goods,  unless,  in  an  exceptional 
case,  he  holds  them  as  bailee.10 

3.  Bailees.  —  At  common  law  a  bailee  may  commit  larceny  by  converting 
to  his  own  use  the  subject  of  the  bailment  only  where  he  obtained  possession 
of  the  thing  with  the  fraudulent  intent  to  steal  it,  or  where  the  bailment  had 
terminated  at  the  time  of  the  conversion;  but  by  modern  statutes  conversion 


1.  Statements  by  a  Third  Person. —  Hill  v. 
Slate,  78  Ala.  i;  Spivey  v.  State,  26  Ala.  90, 
State  v.  Gabriel,  88  Mo.  63r;  People  v.  Doyle 

58  Hun  (N.  Y.)  535. 

Conversations  with  the  Accused,  or  in  his  pres- 
ence, are  admissible  as  tending  to  show  that 
he  took  possession  of  the  goods  with  an  honest 
intent,  acting  as  agent  for  the  real  owner. 
Chambers  v.  State,  62  Miss.  108. 

2.  Intent  Not  to  Be  Predicated  on  Admissions  of 
Counsel.  —  People  v.  Hall.  86  Mich.  132. 

3.  Evidence  of  Other  Thefts  Not  Generally  Ad- 
missible to  Prove  Intent.  —  State  v.  Johnson,  38 
La.  Ann.  686;  People  v.  Justices,  10  Hun  (N. 
Y.)  158;  People  v.  Keepers,  (Supm.  Ct.  Gen. 
T.)  8  N.  Y.  Crim.  146;  Barton  v.  State,  18  Ohio 
221;  Links  v.  State.  13  Lea  (Tenn.)  701;  Gil- 
braith  v.  State,  41  Tex.  567. 

And  for  analogous  cases  see  supra,  this  sec- 
tion. The  Taking  —  Evidence  —  Proof  of  Tak- 
ing by  Accused—  Other  Thefts. 

4.  Knowledge  an  Essential  Ingredient  of  Guilt. 
—  Links  v.  State,  13  Lea  (Tenn.)  701. 

5.  Related  Acts.  —  Weyman  v.  People,  4  Hun 
(N.  Y.)  5 it,  affirmed  62  N.  Y.  623;  People  v. 
Dimick,  107  N.  Y.  13,  reversing  41  Hun(N. 
Y.)  616;  State  v.  Weaver,  104  N.  Car.  758; 
Wiley  v.  State,  3  Coldw.  (Tenn.)  372;  Kelley 
v.  State,  18  Tex.  App.  262;  Conley  v.  State, 
21  Tex.  App.  495;  Hanley  v.  State,  28  Tex. 
APP-  375;  Brown  v.  State,  (Tex.  Crim.  1900) 

59  S.  W.  Rep.  1:18;  Mclver  v.  State,  (Tex. 
Crim.  1900)  60  S.  W.  Rep.  50. 

Thus,  where  the  larceny  was  alleged  to  have 
been  committed  by  means  of  a  trick,  it  was 
held  that  evidence  was  admissible  to  show 


that  the  accused  on  the  same  evening,  and  at 
another  place,  had  perpetrated  a  similar  trick. 
People  v.  Williams,  58  Hun  (N.  Y.)  278. 

6.  Any  Person  May  Commit  Larceny  as  General 
Rule.  —  See  supra,  this  title,  Definition;  and 
also  Elements  of  Larceny  —  Goods  of  An- 
other. 

7.  Infants  Incapable  of  Larceny.  —  See  supra, 
this  title,  Elements  of  Larceny  —  Lntent  in 
Larceny  —  Evidence  of  Lntent;  and  see  the  title 
Infants,  vol.  16,  p.  311  et  sea. 

8.  Insane  Persons  Incapable  of  Larceny.  —  See 
supra,  this  title,  Elements  of  Larceny — Lntent 
in  Larceny  —  Evidence  of  Lntent;  and  see  the 
title  Insanity,  vol.  16,  p.  558. 

Deaf  and  Dumb  Persons.  —  The  mere  fact  that 
a  person  is  deaf  and  dumb  does  not  show  the 
want  of  sufficient  mental  capacity  to  commit 
larceny.    Com.  v.  Hill,  14  Mass.  207. 

9.  Incapacity  Produced  by  Intoxication.  —  See 
supra,  this  title,  Elements  of  Larceny  —  Intent 
in  Larceny — Evidence  of  Intent;  and  see  the 
title  Intoxication,  vol.  17,  p.  398. 

10.  Servant  May  Commit  Larceny  of  Master's 
Goods.  —  Reg.  v.  Watts,  2  Den.  C.  C.  14,  T.  & 
M.  342,  19  L.  J.  M.  C.  192,  14  Jur.  S70,  4  Cox 
C.  C.  336;  Reg.  v.  Roberts,  3  Cox  C.  C.  74; 
Reg.  v.  Wright,  Dears.  &  B.  431,  27  L.  J.  M. 
C.  65.  4  Jur.  N.  S.  313,  6  W.  R.  255,  7  Cox  C. 
C.  413;  Reg.  v.  Flanagan,  10  Cox  C.  C.  561; 
Manson  v.  Stale,  24  Ohio  St.  590.  And  see 
generally  on  this  subject,  supra,  this  title,  Ele- 
ments of  Larceny  —  The  Taking  —  Goods  in  Pos- 
session of  Taker. 

As  to  Who  Are  Servants,  see  the  title  Master 
and  Servant. 
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by  a  bailee  is  declared  to  be  larceny.    This  matter  has  been  fully  discussed  in 

another  connection.1  ,   .  .    ,  ,.     •,  . 

4  Joint  Owners.  —  One  who  owns  goods  jointly  with  another  ordinarily  has 
the  same  right  of  possession  as  the  co-owner,  and  therefore  he  cannot,  as  a  gen- 
eral rule  commit  larceny  in  respect  to  such  goods.2  But  one  joint  owner  may 
commit  larceny  by  taking  the  goods  from  the  other  joint  owner  who  has  right- 
fully  the  exclusive  custody,3  or  by  taking  them  from  a  third  person  who  has 
acquired  possession  as  bailee,  etc.,'1  according  to  the  principles  which  govern 
in  the  cases  holding  that  one  may  commit  larceny  of  his  own  goods.- 

5  Husband  and  Wife  -  a.  Rule  as  to  Husband. —  At  common  law  a 
husband  could  not  commit  larceny  in  respect  to  the  chattels  of  his  wife,  for  the 
plain  reason  that  all  the  chattel  property  of  a  woman  vested,  on  her  marriage, 
in  her  husband.6  And  it  has  been  held  that  the  statutes  securing  the  prop- 
erty of  married  women  to  themselves  do  not  so  far  destroy  the  relation  of 
husband  and  wife  as  to  render  either  guilty  of  larceny  by  converting  the  goods 
of  the  other  7  Some  of  these  statutes,  however,  are  so  comprehensive  and 
far-reaching  as  to  sever  completely  the  unity  of  husband  and  wife,  and  make 
it  larceny  for  a  husband  to  take  his  wife's  property  where  a  taking  under  the 
same  circumstances  from  another  person  would  be  larceny 

b  Rule  as  to  Wife.  —  The  conversion  by  a  married  woman  ot  her  hus- 
band's goods  is  not  larceny,  because,  in  contemplation  of  law,  she  is  one  per- 
son with  her  husband,  and  also  because  she  has  an  interest  in  her  husband  s 
goods  9    This  rule  holds  good  even  in  a  case  where  the  wife  has  committed 


1  Larceny  by  Bailees.  —  See  supra,  this  title, 
Elements  of  Larceny—  The  Taking —  Goods  in 
Possession  of  Taker  —  Bailment. 

2.  Joint  Owner  Cannot  Steal  Joint  Property  as 
General  Rule  —  Alabama.  —  Bonham  v.  Slate, 
65  Ala.  456;  Holcombe  v.  Stale,  69  Ala.  218; 
McCall  v.  State.  69  Ala. ,227;  Jones  v.  State,  76 
Ala.  8  (dictum). 

North  Carolina.  —  State  v.  Copeland,  86  N. 
Car.  691;  State  v.  McCoy,  89  N.  Car.  466. 

Ohio.  —  Alfele  v.  Wright,  17  Ohio  St.  238. 

Pennsylvania— Com.  v.  Philadelphia  County 
Prison,  9  Phila.  (Pa.)  581,  29  Leg.  Int.  (Pa.) 

348-  ~ 

Texas.  —  Fairy  v.  State.  18  Tex.  A  pp.  314.. 

As  to  what  constitutes  joint  ownership  in 
general,  see  the  title  Joint  Tenants  and  Ten- 
ants in  Common,  vol.  17,  p.  646. 

A  Partner  cannot  steal  the  partnership  prop- 
erty Reg.  v.  Lowenbruck,  18  L.  C.  Jur.  212; 
Alfele  v.  Wright,  17  Ohio  St.  238;  Com.  v. 
Longenecker,  1  Lane.  Bir.  (Pa.)  June  12,  1869. 

Crops  Raised  on  Shares  are  the  joint  property 
of  the  parties  until  a  division  is  made.  Hol- 
combe v.  State,  69  Ala.  218;  McCall  v.  State, 
6g  Ala.  227;  State  v.  Copeland,  86  N.  Car.  691; 
State  v  McCoy,  89  N.  Car.  466;  Bell  v.  Slate, 
7  Tex.  App.  25.  See  also  the  title  Crops,  vol. 
7,  p.  301.  .  . 

But  if  the  crop  is  in  the  actual  possession  of 
the  landlord,  though  undivided,  it  is  larceny 
for  the  tenant  feloniously  to  take  and  carry  it 
away.  State  v.  King,  98  N.  Car.  648.  See 
also  State  v.  Webb,  87  N.  Car.  558. 

A  contract  to  give  a  share  of  a  crop  or  other 
product  to  pay  the  party  producing  it  for  his 
labor  creates  no  joint  ownership,  but  is  a  mere 
contract  of  employment,  and  if  the  person  so 
employed  feloniouslv  carries  away  the  crop  or 
product,  it  is  larceny.  State  v.  Jones  2  Dev. 
&  B.  L.  (19  N.  Car.)  544;  Mitchell  v  Hendnx 
3  York  Leg.  Rec.  (Pa.)  5;  State  v.  Gay,  1  h 
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L.  (S.  Car.)  364;  State  v.  Saunders,  52  S.  Car. 

58o. 

A  Shareholder  in  an  unincorporated  company 
does  not  have  a  joint  property  in  the  goods  of 
ihe  company.  Reg.  v.  Watts,  4  Cox  C.  C.  336, 
2  Den.  C.  C.  14.  T.  &  M.  342,  19  L.  J.  M.  C. 
192,  14  Jur.  870.  But  see  Reg.  v.  St.  Louis, 
10  L.  C.  Rep.  34,  holding  that  a  shareholder  in 
a  joint  stock  company  is  a  joint  owner  of  the 
funds  and  property  of  the  company,  and  there- 
fore cannot  commit  larceny  in  respect  to  the 
same. 

3.  Joint  Owner  Having  Exclusive  Custody.  — 

Reg.  v.  Webster,  L.  &  C.  77,  31  L-  J-  M-  C-  T7. 
7  Jur.  N.  S.  1208,  5  L.  T.  N.  S.  327.  10  W.  R. 
20,  9  Cox  C.  C.  13;  Rex  v.  Brambley,  Russ.  & 
R.'C.  C.  478. 

4.  Taking  by  Joint  Owner  of  Goods  in  Possession 
of  Third  Person.  —  Kirksey  v.  Fike,  29  Ala.  206. 

5.  See  supra,  this  title,  Elements  of  Larceny 
  The  Taking;  Goods  of  Another. 

6.  Appropriation  by  Husband  of  Wife's  Chattels 
Not  Larceny  at  Common  Law.  —  See  the  title 
Husband  and  Wife,  vol.  15,  P- 785;  andsupra, 
this  title,  Elements  of  Larceny  —  The  Taking; 
Goods  of  Another. 

7.  Effect  of  Married  Women's  Laws.  —  Thomas 
v.  Thomas,  51  111.  162. 

Unless  There  Has  Been  a  Distinct  and  Definite 
Separation,  and  the  husband  has  expressly  or 
by  direct  implication  abandoned  possession  of 
the  wife's  property  and  recognized  her  right  to 
its  exclusive  possession  while  undivorced,  he 
cannot  be  convicted  of  theft  of  the  wife's  sep- 
arate propertv.    Overton  v.  State.  4^  Tex.  616. 

8.  Statutes  Making  It  Larceny  for  Husband  to 
Take  Wife's  Goods.  —  Beasley  v.  State,  138  Ind. 
552,  46  Am.  St.  Rep.  418. 

9  Wife  Cannot  Commit  Larceny  of  Husbands 
Goods.  —  Reg.  v.  Kenny,  2  Q.  B.  D.  307,  13  Cox 
C.  C.  397,  46  L.  J.  M.  C.  156,  25  W.  R.  679.  36 
L  T.  N.  S.  36;  Reg.  v.  Tollett,  C.  &  M.  112,  41 
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adultery,1  though  her  paramour  would  be  held  guilty  if  he  took  the  goods 
with  her  consent,  or  assisted  her  in  taking  them.2 

V.  Subjects  of  Larceny  —  1.  General  Principles.  —  At  common  law  only 
personal  goods  and  chattels  were  subjects  of  larceny,3  but  by  statutes,  begin- 
ning at  an  early  day,  it  has  been  declared  larceny  to  steal  many  other  things.4 

Things  Subject  to  Ownership.  —  In  order  that  a  thing  may  be  the  subject  of  larceny 
it  must  be  of  such  a  nature  as  to  be  the  subject  of  property  or  ownership  in 
some  one,  and  there  must  actually  be  such  ownership.0  This  principle  is  illus- 
trated by  the  doctrine  as  to  animals  fene  nature?,6  the  dead  bodies  of  human 
beings,7  and  things  which  have  been  abandoned  by  the  owner.8 

Things  of  Value.  — At  common  law  nothing  was  the  subject  of  larceny  unless 
it  was  of  some  intrinsic  value,  however  small,  and  this  is  still  the  rule,5*  except 
where  the  statutes  have  in  some  cases  declared  certain  things  subjects  of 
larceny,  without  regard  to  value.10  The  thing  need  not  be  valuable  to  any  one 
except  the  owner,11  and  it  is  sufficient  if  it  is  of  any  value  at  all,  though  less 
than  the  smallest  coin.13  Direct  proof  of  value  is  not  required.  It  is  suffi- 
cient if  there  is  any  evidence  from  which  the  jury  may  infer  value.13 


E.  C.  L.  67;  Thomas  v.  Thomas,  51  111.  162; 
Slate  v.  Banks,  4S  Ind.  197;  Lamphier  v. 
State,  70  Ind.  317. 

1.  Eule  Not  Affected  by  Adultery  of  Wife.  — 
Reg.  v.  Kenny,  2  Q.  B.  D.  307,  13  Cox  C.  C. 
397,  36  L.  T.  N.  S.  36,  46  L.  J.  M.  C.  156,  25 
VV.  R.  679. 

2.  Paramour  Taking  or  Assisting  in  Taking.  — 

Ses  sup>-a,  this  title.  Elements  of  Larceny —  The 
Taking —  Character  of  Act  in  General —  Taking 
with  Consent  of  Owner's  Wife. 

3.  Only  Personal  Goods  and  Chattels  Subjects  of 
Larceny  at  Common  Law. —  People  v.  Loomis,  4 
Den.  (NT.  Y.)  3S0;  State  v.  Dill,  75  N.  Car.  257. 
And  see  supra,  this  title,  Definition. 

4.  Things  Made  Subjects  of  Larceny  by  Statute. 
—  See  the  following  divisions  of  this  section. 

5.  Ownership  in  Some  One  Essential.  —  Accord- 
ing to  the  principle  stated  in  the  text,  it  was 
held  that  an  indictment  would  not  lie  for 
stealing-  a  mulatto  boy,  unless  it  was  alleged 
that  the  boy  was  a  slave.  U.  S.  v.  Godley,  2 
Cranch  (C.  C.)  153. 

One  who  wrongfully  goes  on  the  land  of 
another  and  transfers  wild  bees  from  a  tree  to 
a  "  gum  "  bslonging  to  a  third  person  does  not, 
by  his  wrongful  act,  acquire  any  title  to  the 
bees.    State  v.  Repp,  104  Iowa  305. 

6.  See  the  title  Animals,  vol.  2,  p.  341,  and 
infra,  this  seclion,  Animals. 

7.  Corpse  Not  a  Subject  of  Larceny.  —  2  East 
P.  C.  652;  4  Bl.  Com.  236.  See  generally  the 
title  Dead  Body,  vol.  8,  p.  839. 

But  it  has  always  been  indictable  as  a  mis- 
demeanor to  steal  a  corpse,  because  such  an 
act  is  contrary  to  common  decency  and  shock- 
ing to  the  general  sentiments  and  feelings  of 
mankind.  Rex  v.  Lynn,  2  T.  R.  733.  See 
also  Reg.  v.  Sharpe,  3  Jur.  N.  S.  192;  Com.  v. 
Copley,  10  Pick.  (Mass.)  37;  Fox  v.  Gordon, 
16  Phila.  (Pa.)  185,  40  Leg.  Int.  (Pa.)  374. 

The  Grave  Clothes  and  Coffin  are  the  property 
of  the  person  by  whom  they  were  furnished 
for  the  burial,  and  are  therefore  subjects  of 
larceny.  Haynes's  Case,  12  Coke  113;  State 
v.  Doepke,  68  Mo.  208,  30  Am.  Rep.  785.  See 
also  2  East  P.  C.  652. 

8.  Goods  Abandoned  by  Owner  Not  Subjects  of 
Larceny.  —  U.  S.  v.  Smiley,  6  Sawy.  (U.  S.)  640. 

18  C.  of  L— 33 


513 


As  to  what  constitutes  an  abandonment  of 
goods,  see  Reg.  v.  Edwards,  36  L.  T.  N.  S.  30. 

13  Cox  C.  C.  384;  Sikes  v.  State,  (Tex.  Crim. 
1894)  28  S.  W.  Rep.  688.  See  also  Abandon, 
vol.  1,  p.  1. 

License  to  Use  Generally  Not  Abandonment.  — 
Thus,  the  owner  of  a  store,  by  placing  a  box 
of  matches  on  the  counter  for  use  of  the  pub- 
lic in  lighting  cigars,  does  not  abandon  them. 
They  can  be  taken  only  in  a  limited  manner 
and  quantity,  and  taking  the  whole  box  with 
felonious  intent  is  larceny.  Mitchum  v.  State, 
45  Ala.  29. 

9.  Only  Things  of  Value  Subjects  of  Larceny  — 

England.  —  Reg.  v.  Morris,  9  C.  &  P.  349.  ^8 
E.  C.  L.  148. 

Connecticut.  —  Stale  v.  Fenn,  41  Conn.  598. 

Delaware.  —  State  v.  Hill,  Houst.  Crim.  Cas. 
(Del.)  420. 

Florida.  —  Whitehead  v.  State,  20  Fla. 
841. 

Georgia.  —  State  v.  Allen,  R.  M.  Charlt.  (Ga.) 
5)8. 

New  York.  —  Payne  v.  People,  6  Johns.  (N. 
Y.)  103. 

North  Carolina.  —  State  v.  Bryant,  2  Law 
Repos.  (4  N.  Car.)  269. 

Texas.  —  Radford  v.  State,  35  Tex.  15. 
Virginia.  —  Wolverton  v.  Com.,  75  Va.  909. 

10.  Value  Dispensed  with  by  Statute.  —  See 
supra,  this  title.  Different  Kinds  of  Larceny. 

11.  Thing  May  Be  Valuable  Only  to  Owner.— 
Rex  v.  Clarke,  2  Leach  C.  C.  1036;  State  v. 
Allen,  R.  M.  Charlt.  (Ga.)  518;  Com.  v.  Riggs, 

14  Gray  (Mass.)  376,  77  Am.  Dec.  333;  Com. 
v.  Lawless,  103  Mass.  425;  People  v.  McGrath, 
5  Utah  525. 

12.  The  Least  Value  Sufficient—  Reg.  v.  Morris, 
9  C.  &  P.  349,  38  E.  C.  L.  149;  People  v.  Wiley, 
3  Hill  (N.  Y.)  194;  Wolverton  v.  Com.,  75  Va. 
909. 

13.  Evidence  from  Which  Value  May  Be  Inferred 
Held  Sufficient.  —  State  v.  Fenn,  41  Conn.  598; 
State  ?'.  Gerrish,  78  Me.  20. 

The  mere  fact  that  the  thing  taken  was  put 
to  some  useful  purpose,  as  where  a  padlock 
was  used  in  fastening  a  door,  is  sufficient  to 
show  that  it  was  of  some  value.  Wolverton 
v.  Com.,  75  Va.  909. 
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2  Classification  of  Subjects  —  a.  PERSONAL  PROPERTY  IN  GENERAL.  —  All 
personal and  chattels  of  value  are  subjects  of  larceny  at  common  law. « 
The  term  includes  movables  of  every  kind  having  an  intrinsic  value,'  and  jaw, 
bv  statu  e  it  is  generally  declared  larceny  to  steal  anything  o  valued  It  has 
nLer  Deen  questioned  that  coin  is  a  subject  of  larceny,*  though  it  was  acquired 
bv  dealing  in  a  commodity  prohibited  by  law;*  and  so  too,  it  has  been  held, 
^  illuminating  gas,6  and  water  supplied  in  pipes  by  a  water  company.' 

G  ds  or  lawful  Use,  -  It  has  been  held  that  the  character  of  a  thing,  as  a 
subject  of  larceny,  is  not  affected  by  the  fact  that  it  is  kept  for  an  unlawful 
purpose,  as  intoxicating  liquors  kept  for  sale  contrary  to  law  •  or  things  used 

ScSP-PT0heere9seems  to  be  no  doubt  that  electricity  is  not  a  subject  of 
larceny  a"  -  goods  and  chattels  "  within  the  common-law  definition;  but  in 
vTpvv  of  the  fact  that  it  is  produced  by  a  mechanical  process,  and  is  used  for 
dom<Stic and "ndurtrial  purposes,  it  would  seem  to  come  within  the  statutes 
making  all  things  or  articles  of  value  subjects  of  larceny.  To  avoid  any 
cfoub"  however  gwhich  may  exist  in  this  respect,  electricity  has  been  expressly 
declared  a  subiect  of  larceny  in  some  jurisdictions. 

T  Animals.  -Domestic  Animals  which  are  valuable  for  purposes  of  work  er 
food  and  their  produce,  have  always  been  subjects  of  larceny,  but  value  for 
the  purposes  stated  was  essential,  and  therefore  dogs  or  other  animals  kept 
merelv  for  whim  or  pleasure  were  not  included. 

AnLals  rer,  Natur*.  -  Things  that  are  fere  nature  and  ^f^^^ 
subjects  of  larceny,  because  there  can  be  no  property  absolute  or  qualified  in 
hem  while  they  are  at  their  natural  liberty;  but  if  they       tamed  confined 
or  killed,  and  are  fit  for  food,  they  are  then  the  property  of  the  possessor,  and 
as  such  are  subjects  of  larceny.13 


1.  See  supra,  this  title,  Definition. 

2.  See  Chattels,  vol.  5.  P-  io22'.  Goods, 
vol.  14,  p.  1079.  See  also  the  following  divi- 
sions of  ihis  section. 

3.  All  Things  of  Value  Declared  Subjects  of 
Larceny.  —  People  v.  McGiath,  5  Utah  525; 
State  v.  Smith,  9  Wash.  248.  See  also  the 
various  local  codes  and  statutes,  and  the  fol- 
lowing divisions  of  this  section. 

4  Coin  a  Subject  of  Larceny.  —  U.  S.  v.  Moul- 
ton  5  Mason  (U.  S.)  537;  State  v.  Boston,  2 
Harr.  (Del.)  529;  State  v.  Carr,  43  Iowa  418; 
State  v.  Evans,  7  Gill  &  J.  (Md.)  290;  Hall  v. 
State,  3  Ohio  St.  575- 

5.  Monev  Acquired  by  Illegal  Sale  of  Liquors  a 
Subject  of  Larceny.  —  Com.  v.  Rourke,  10  Cush. 

(Mass.)  397. 

6.  Illuminating  Gas  a  Subject  of  Larceny.  — 
Reg.  v.  White,  6  Cox  C.  C.  213;  Com.  v. 
Shaw,  4  Allen  (Mass.)  308,  81  Am.  Dec.  706; 
State  v.  Wellman,  34  Minn.  221. 

7.  Water  Supplied  to  Consumers  in  Pipes  Held  a 
Subject  of  Larceny.  —  Fere ns  v.  O'Brien,  52  L. 
J.  M.  C.  70,  11  Q.  B.  D.  2i,  31  W.  R.  643,  15 
Cox  C.  C.  332,  47  J-  P-  472. 

8.  Intoxicating  Liquors  Kept  for  Sale  Contrary 
to  Law.  —  State  v.  May,  20  Iowa  305;  Com.  v. 
Coffee,  9  Gray  (Mass.)  139;  Kreiter  v.  Nichols, 
28  Mich.  496. 

Monev  acquired  by  the  illegal  sale  of  intoxi- 
cating liquor  is  a  subject  of  larceny.  Com.  v. 
Rourke.  10  Cush.  (Mass.)  397. 

9.  Gaming  Implements  Held  Subjects  of  Larceny. 
—  Bales  v.  State,  3  VV.  Va.  685.  But  see  contra. 
State  v.  Wilmore,  10  Cine.  L.  Bui.  321,  9  Ohio 
Dec.  (Reprint)  61. 

10.  Electricity  Made  Subject  of  Larceny  by  Stat 


ute.— Rev.  Stat.  Utah  1898,  §  437L  See  also 
the  statutes  in  other  jurisdictions. 

11.  Domestic  Animals  as  Subjects  of  Larceny.  — 

See  the  title  Animals,  vol.  2,  p.  34°. 

Dogs  Not  Subjects  of  Larceny  at  Common  Law. 

—  Reg  v  Robinson,  8  Cox  C.  C.  115,  Bell  Cr. 
Cas.  34,  28  L.  J.  M.  C.  58,  5  J«.  N.  S.  203.  7 
W.  R.  S.  203;  Com.  v.  Hazelwood,  84  Ky.  0S1. 

Dogs  Subjects  of  Larceny  by  Statute.  —  State  v. 
Butler,  (Del.  1899)  43  All.  Rep.  480;  Jemison 
v  Southwestern  R.  Co.,  75  Ga.  445-  5§  Am. 
Rep.  476;  Hamby  v.  Samson,  105  Iowa  112; 
Com  v  Hazelwood,  84  Ky.  681;  Com.  v. 
Depuy,  148  Pa.  St.  201;  Com.  v.  Huggins  4 
Pa.  Co.  Ct.  671;  State  v.  Wheeler,  15  Rich  L. 
(S.  Car.)  362;  State  v.  Langford,  55  S.  Car. 

^Larceny  to  Take  Milk  from  Cows  or  Wool  from 
Sheep.  —  Rex  v.  Martin,  1  Leach  C.  C.  171. 

12  Animals  Ferae  Naturae— See  the  title  ANI- 
MALS, vol.  2,  p.  345-  See  also  the  title  Game 
and  Game  Laws,  vol.  14.  P-  654- 

Rooks  at  Their  Natural  Liberty  Not  Subjects  of 
Larceny.  —  Hannam  v.  Mockett,  2  B.  &  t.  934. 
Q  E.  C  L.  280,  4  Dowl.  &  R.  518,  2  L.  J.  K. 
B.  iSt.  26  Rev.  Rep.  591-  .        .  .  , 

Pigeons.  Not  Domesticated,  are  not  the  subject 
of  larceny.    Carter  ».  Com.,  2  Ky.  L.  Rep.  311. 

Taking  a  Wounded  Bird  (a  partridge)  is  not 
larcenv.  though  it  was  in  a  dying  condition 
when  iaken.  Reg.  v.  Roe,  11  Cox  C.  C.  554, 
22  L.  T.  N.  S.  414-  _        ,    .  . 

Killing  and  Carrying  Away  as  Separate  Acts.  — 
Where  rabbits  were  killed  and  hidden  until 
they  could  be  more  conveniently  removed 
and  the  partv  afterwards  came  and  removed 
them,  the  removal  and  the  killing  were  held 
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c.  Documents  and  Records  —  (i)  Rule  at  Common  Law.  —  Bonds  bills 
notes,  and  other  written  instruments  were  not  subjects  of  larceny  at  common 
law,  for  the  technical  reason  that  such  instruments  were  only  evidence  of 
a  right,  and  a  mere  right  was  not  such  a  thing  as  could  be  stolen  «  Neither 
could  a  charge  of  larceny  be  predicated  on  the  taking  of  the  instrument  as  a 
piece  of  paper  or  parchment,  if  it  was  valid  and  operative,  because  the  paper 
or  parchment  was  absorbed  in  the  instrument  as  such.2    But  if  the  instrument 
was  invalid  or  inoperative  for  any  reason,  the  paper  or  parchment  on  which  "it 
was  written  was  then  a  subject  of  larceny,  it  being  a  thing  of  some  intrinsic 
value.*    Thus,  it  has  been  held  that  bank  notes  which  have  not  been  issued 
or  which  have  been  paid  but  are  subject  to  reissue,  are  within  the  description 
goods  and  chattels"  for  stealing  which  an  indictment  for  larceny  will  lie.4 
(2)  Rule  by  Statute.  —  The  common-law  doctrine  that  evidences  of  debt 
and  other  written  instruments  were  not  subjects  of  larceny  has  been  almost 
entirely  abrogated  by  statute,  and  the  penalties  of  larceny  are  now  extended 
to  the  stealing  of  any  bond,  bill  of  exchange,  promissory  note,  check,  bank  note 
treasury  note,  etc.,  issued  by  the  government,  or  any  other  instrument  bein^ 
evidence  of  an  unsatisfied  debt,  or  a  promise,  order,  or  obligation  to  pay  money,* 

Thus,  if  a  Due  Bill  Has  Been  Paid,  the  taking 
of  the  paper  on  which  it  is  written  is  larceny. 
State  v.  Campbell,  103  N.  Car.  344. 

4.  Banknotes  Paid  and  Subject  to  Reissue. — 
Rex  v.  Vyze,  1  Moody  218;  Rex  v.  Clark  R 
&  R.  C.  C.  j 81,  2  Leach  C  C.  1036;  Com  v 
Rand,  7  Met.  (Mass.)  475;  People  v.  Wiley  -x 
Hill  (N.  Y.)  194. 

5.  Bonds,  Bills,  Notes,  etc.,  for  Payment  of 
Money  —  England.  —  Reg.  v.  Lowrie,  36  L  J 
M.  C.  24,  L.  R.  1  C.  C.  61,  15  L.  T.  N.  S.  632 
15  W.  R.  360,  10  Cox  C.  C.  388;  Com.  v.  Yerkes,' 
12  Cox  C.  C.  208;  Rex  v.  Aslett,  R.  &  R.  C 
C  67,  2  Leach  C.  C.  958,  1  B.  &  P.  N.  R.  i- 
Rex  v.  Vyze,  Moody  218. 

Canada.  —  Reg.  v.  Dewitt,  21  N.  Brums.  17. 
United  States.  —  U.  S.  v.  Wilson,  1  Cranch 
(C.  C.)  104. 

Connecticut.  —  State  v.  Fenn,  41  Conn.  599. 
Indiana.  —  Garfield  v.  State,  74  Ind.  60. 
Maryland.  —  State  v.  Cassel,  2  Har.  &  G. 
(Md.)  407;  Kearney  v.  State,  48  Md.  16;  Stew- 
art v.  State,  62  Md.  412. 

Massachusetts.  —  Com.  v.  Lawless,  103  Mass. 
425-  , 

Mississippi.  —  Damewood  v.  State,  1  How 
(Miss.)  262. 

Missouri.  —  State  v.  O'Connell,  144  Mo. 
387- 

New  Ha?iipshire.  —  Hamblett  v.  State,  18  N. 
H.  385;  Stale  v.  Mahanna,  48  N.  H.  377;  State 
v.  Gorham,  55  N.  H.  152. 

New  York.  —  People  v.  Loomis,  4  Den.  (N. 
Y.)  380;  People  v.  Cook,  (Oyer  and  T.  Ct.)  2 
Park.  Crim.  (N.  Y.)  12;  Low  v.  People,  (Supm. 
Ct.  Gen.  T.)  2  Park.  Crim.  (N.  Y.)  37;  People 
v.  Phelps,  (Oyer  &  T.  Ct.)  49  How.  Pr.  (N.  Y.) 
437.  6  Hun  (N.  Y.)  401,  affirmed  72  N.  Y.  334; 
People  v.  Lovejoy,  37  N.  Y.  App.  Div.  52. 

North  Carolina.  —  State  v.  Banks,  Phil.  L. 
(61  N.  Car.)  577;  State  v.  Dill,  75  N.  Car.  257; 
Slate  v.  Bishop,  98  N.  Car.  773. 

Ohio.  —  Gatewood  v.  State,  4  Ohio  386;  Rich 
v.  State,  8  Ohio  m;  Johnson  r/.Slate,  n  Ohio 
St.  324  The  statute  under  which  these  cases 
were  decided  made  it  larceny  to  steal  bank 
notes,  etc.,  only  when  the  guilty  party  knew 
them  to  be  such,  but  the  scienter,  as  an  element 
of  the  offense,  is  not  contained  in  the  present 
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to  be  one  continuous  act,  and  therefore  not 
larceny.  Reg.  v.  To  wnley,  12  Cox  C.  C.  59  L 
R.  1  C.  C.  315,  24  L.  T.  N.  S.  517,  40  L.  J.  M. 
C  144.  See  also  Reg.  v.  Petch,  14  Cox  C.  C. 
ii7.  33  L.  T.  N.  S.  788. 

Tame  Partridges  and  Pheasants  Held  Subjects  of 
Larceny.  —  Reg.  v.  Shickle,  38  L.  J.  M.  C  21 
L.  R.  x  C.  C.  158,  19  L.  T.  N.  S.  327,  17  W.  r! 
144,  11  Cox  C.  C.  189;  Reg.  v.  Head,  1  F  &  F 
35o. 

Stealing  Fish  Made  Larceny  by  Statute.  —  Rex 

v.  Carradice,  R.  &  R.  C.  C.  205. 

1.  Bills  and  Notes  and  Other  Writings  Not  Sub- 
jects of  Larceny  at  Common  Law  —  England  — 
Reg  71.  Watts,  Dears.  326,  2  C.  L.  R.  604,  23  L 
J.  M.  C.  56,  18  Jur.  192,  2  W.  R.  233,  6  Cox 
C.  C.  304. 

Canada.  —  Reg.  v.  Dewitt,  21  N.  Bruns.  17 

United  States.  — U.  S.  v.  Morgan,  I  Cranch 
(C.  C.)  278;  U.  S.  v.  Bowen,  2  Cranch  (C.  C  ) 
133:  U.  S.  v.  Carnot,  2  Cranch  (C.  C.)  460- 
U.  S.  v.  Murray,  1  Cranch  (C.  C.)  141. 

Alabama.  —  Culp  v.  State,  I  Port.  (Ala  )  « 
26  Am.  Dec.  357. 

Maryland.  —  Kearney  v.  State,  48  Md.  16. 

Mississippi. —  Damswood  v.  State,  1  How 
(Miss.)  262. 

New  York.  —  Linnenden's  Case,  1  City  Hall 
Rec.  (N.  Y.)  30;  Healy's  Case,  4  City  Hall 
Rec.  (N.  Y.)  36;  People  v.  Loomis,  4  Den.  (N 
Y.)38o.  v 

North  Carolina.  —  Slate  v.  Trexler,  2  Law 
Repos.  (4  N.  Car.)  90. 

Ohio.  —  Johnson  v.  State,  n  Ohio  St.  324. 

2.  Valid  Instrument  Not  Subject  of  Larceny  as 
Piece  of  Paper  or  Parchment.  —  Reg  v  Powell 
5  Cox  C.  C.  396.  2  Den.  C.  C.  430,  16  Jur.  177' 
Kearney  v.  State,  48  Md.  16. 

3.  Invalid  Instrument  Subject  of  Larceny  as 
Piece  of  Paper  or  Parchment.  —  Rex  v  Mead  4 

r  W55'  19  K  C  L-  5I^:  Rex  ''■  Bingle'y, 
b  C  & .P.  602,  24  E.C.L.474;  Reg.  v.  Morris,  9 

r  *  o347o  38  E  C-  L-  r48;  Reg-  v.  Rod  way, 
9  C.  &  P.  784,  38  E.  C.  L.  334;  Reg.  v.  Perry 
«  Den  C  C.  69.  1  C.  &  K.  725  47  Eg  C.  L.  725 

an"     '  222 1  ReX  V-  Clark-  R-  &  R.  C.  C 
i5i ;  Keg.  v.  Vyze,  1  Moody  21S;  Reg.  v  De- 
witt 21  N.  Bruns.  17;  Jolly  v.  U.  S.,  170  U.  S 
402;  People  v.  Loomis,  4  Den.  (N.  y.)  380. 
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or  which  come  within  the  term  "personal  property. 


statute.    See  Bates  Annot.  Stat.  Ohio  l8g7. 

^Pennsylvania.  —  Com.  v.  Messinger  i  Binn. 
(Pa)  273,  2  Am.  Dec.  441;  Com.  ».  Buyer,  1 
Binn  (Pa.)  201;  Com.  v.  M'Dowell,  I  Browne 
(Pa.)  359;  Warner  v.  Com.,  I  Pa.  St.  154,  44 

AWG£fc«.-St-»  V.  Tillery  1  Nott  & 
M.  (S.  Car.)  9;  State  ».  Casados,  I  Nott  &.  M. 
(S.  Car.)  91.  _       ,  v 

Tennessee.  —  Pyland  v.  State,  4  Sneed  (Tenn.) 
a5g-  Baldwin  v.  State,  1  Sneed  (Tenn.)  415; 
State  v.  Hall,  2  Shannon  Tenn.  Cas.  590. 

Virginia.  —  Vaughn  7/.  Com.,  10  Gratt.  (Va.) 

The  English  statute  makes  all  "valuable 
securities  "  subjects  of  larceny.    24  &  25  Vict., 

°' The^statutes  in  the  United  States  vary  more 
or  less  as  to  phraseology  in  the  different  juris- 
dictions, but  their  obvious  purpose  is  to  in- 
clud°  all  written  instruments  which  constitute 
or  represent  property  or  rights  of  property, 
and  generally  those  also  which  are  of  value  to 
the  owner  in  the  other  respects.  See  the  cases 
cited  in  the  notes  immediately  following,  and 
the  various  statutes  relating  to  the  subiect. 

Post  Orfice  Order.  —  Reg.  v.  Gilchrist,  2  Moody 
233,  C.  &  M.  224,  41  E.  C.  L.  126 

Due  Bills.  — State  v.  Campbell,  103  N.  Car. 

3+A  Certificate  of  Deposit  is  within  the  Missouri 
statute  making  it  larceny  10  steal  any  "  right 
in  action."    State  v.  O'Connell,  144  Mo-387. 

Bank  Notes.  -  U.  S.  v.  Porte,  1  Cranch  (C. 
C  )  369-  Ex  p.  Prince,  27  Fla.  196.  26  Am.  St. 
Rep  67;  Thomasson  v.  State,  22  Ga.  499- 
See  also  the  cases  cited  supra,  this  note,  Bonds, 
Bills  Notes,  etc.,  for  Payment  of  Money.  _ 

The  Alabama  statute  making  "  promissory 
notes  *'  the  subject  of  larceny  was  held  not  to 
in-Wide  "  bank  notes."  Culp  v.  State  1  Port. 
(*ia)  33,  *6  Am.  Dec.  357,  declared  to  be 
erroneous  in  Corbett  v.  State,  31  Ala.  329- 
But  afterwards  this  statute  was  enlarged  so 
that  bank  notes  were  included  by  express 
provision.  Corbett  v.  State,  31  Ala.  329;  Sallie 
v.  State,  39  Ala.  691. 

Under  ihe  Mississippi  statute  it  was  held 
that  a  bank  note  comes  strictly  within  the 
meaning  of  the  generic  term  "promissory 
note  "  Dimewood  v.  State,  1  How.  (Miss.) 
262-  Greesond  v.  State,  5  How.  (Miss.)  33. 

The  notes  of  a  foreign  bank  are  included  in 
a  statute  making  it  larceny  to  steal  bank  notes. 
People  v.  Jackson,  8  Barb.  (N.  Y.)637;  Starkey 
v  State  6  Ohio  St.  266.  Also  the  notes  of 
in  unincorporated  bank.  Spangler  v.  Com  3 
Binn.  (Pa.)  533:  Pomeroy  v.  Com.,  2  Va. 
Cas  342.  See  M'Laughlm  v.  Com.,  4  Rawle 
(Pa  )  J.61  And  notes  issued  by  an  unauthor- 
ized Danker.    Sylvester  v.  Girard,  4  Rawle 

^Treasury  Notes,  etc.,  Issued  by  Government.  - 

Sallie  v.  State,  39  Ala.  691;  Ex  p.  Prince,  27 


Fla  196,  26  Am.  Si.  Rep.  67  (holding  that 
greenbacks  are  money  within  a  statute  pun- 
ishing the  larceny  of  any  "  money  );  Collins 
v.  People,  39  IU.  233.  , 

A  File  of  Unsatisfied  Accounts  is  not  the  sub- 
iect of  larceny  under  a  statute  that  applies 
onlv  to  bonds,  notes,  bills  of  exchange,  order, 
or  "  other  writing  containing  evidence  of  an 
unsatisfied  debt."    Blanchard  v.  Fisk,  2  N.  H. 

39So  Too  a  Printed  List  of  Subscribers  to  a  News- 
paper is  not  a  subject  of  larceny  as  a  "  writing 
containing  evidence  of  any  existing  debt, 
but  it  is  such  subject  as  a  chattel.    Slate  v. 

James,  58  N.  H.  67.  . 

1  Deeds  and  Other  Instruments  Securing  Money. 

_  Ree  v.  Williams,  6  Cox  C.  C.  49- 

2  Warrants  and  Orders  for  the  Delivery  of  Prop- 
erty —  Reg  v.  Morrison,  Bell  Cr.  Cas.  158,  28 
L  T  M  C  210,  5  Jur.  N.  S.  604,  7  W.  R.  554, 
8  CokC.C.  194 (pawn  tickets);  State*.  Loomis, 
27  Minn.  521  (warehouse  receipts). 

Notes  Payable  in  Specific  Articles.  —  Dame- 
wood  v.  State,  1  How.  (Miss  )  202; ;  People  v. 
Bradley,  (Buffalo  Sup^.r.  Ct  Com.  J.)  4  Park. 
Crim  (NY)  245.  Sheld.  (N.  \  .)  57°- 

3  Instruments  Evidencing  Right  or  Title  to 
Property.  -  Reg.  v.  Smith,  Dears.  561, ,25  L- 
T  M.  C.  31,  1  Jur.  N.  S.  1212  4  W.  R.  if. 
7  Cox  C.  C.  93  (stock  certificate);  Reg.  v.  Mc- 
Ginnis.  7  L.  C  Jur.  3"  (deed  of  conveyance): 
Com.  v.  Weld.  Thach.  Crim.  Cas.  (Mass.)  15/ 
(deed  of  conveyance);  State  v.  Hall,  85  Mo.  669 
(deeds  not  delivered  and  wills  not  probated); 
People  v.  Griffin,  (Ct.  Sess.)  38  How.  Pr.  (N. 
Y  )  475  (stock  certificate). 

4  Instruments  Which  Create,  Increase,  or  Di- 
minish Rights,  Obligations,  etc.  -  Millner  v. 
Stale,  1^  Lea  (Tenn.)  180. 

Thus  "tickets  sold  bv  one  railroad  company 
over  the  lines  of  another  are  evidences  of 
debts  due  from  the  selling  company  to  the 
other.    State  v.  Wilson,  95  Iowa  341. 

Receipts.  —  A  simple  receipt  tor  money  paid 
is  not  an  instrument  by  which  a  pecuniary  obli- 
gation is  "defeated,  discharged,  or  dimin- 
ished "  People  v.  Bradley.  (Buffalo  Super. 
Ct  Crim  T.)  4  Park.  Crim.  (N.  Y.)  245,  Sheld. 
(N  Y  )  s76.  Nor  is  it  personal  property. 
People i  r  Griffin,  (Ct.  Sess.)  38  .How.  Pr.  (N. 
V  \±H  But  in  some  jurisdictions  it  is  ex- 
pressly provided  that  it  shall  be  larceny  to 
Meal  a  receipt.  Com.  v.  Williams,  9  Met 
(Mass  )  27-,.  And  such  provision  is  held  to 
nc Wide  railroad  tickets  which  have  been  taken 
up  by  a  conductor.    Stale  v.  Wilson,  95  Iowa 

^Vouchers  are  named  in  the  New  Jersey  statute. 
Slate  v.  Hickman,  8  N.  J.  L.  299. 

5  Instruments  Constituting  Personal  Property 

—  England.  — Keg.  •'•  Beecham,  5  Cox  C.  <~ 
t8t 

United  States.  -  Jolly  v.  U.  S..  170  U.  S.  402. 
Mintiesota.  -  State  v.  Brin.  30  Minn.  522. 
Mi^owi.  —  McDonald  v.  State,  S  Mo.  2S3. 
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Books  of  Account,  also,  have  been  made  subjects  of  larceny,1  and  in  some 
instances  the  very  comprehensive  phrase  "any  valuable  writing"  has 
been  used.8 

As  to  Public  Records,  it  was  larceny  at  common  law  to  steal  rolls  of  parchment, 
though  they  were  the  records  of  a  court,  if  they  did  not  concern  real  estate.3 
There  are  now  statutes  which  regulate  the  matter,  making  public  records  and 
documents  subjects  of  larceny,  and  prescribing  the  punishment  for  stealing 
them,  without  regard  to  the  value  of  the  materials  on  which  the  records  are 
inscribed.4 

Validity  of  instruments.  —  A  statute  which  merely  declares  that  certain  written 
instruments  shall  be  subjects  of  larceny  applies  only  to  such  as  are  valid  and 
operative  according  to  their  tenor,  and  therefore  if  the  instrument,  for  want 
of  consideration  or  the  incomplete  state  of  the  contract,  or  for  other  cause, 
had  acquired  no  validity  in  the  hands  of  any  one  against  the  maker,  no  larceny 
could  be  committed  in  taking  it.5  But  in  some  instances  the  statute  expressly 
provides  that,  if  the  instrument  is  complete  in  form  and  ready  to  be  issued  or 
delivered,  it  shall  be  larceny  to  steal  it,  though  it  had  not  been  issued  or  deliv- 
ered by  the  maker  to  any  person;  6  and  the  same  result  would  seem  to  follow 
from  a  provision  that  where  a  bill  or  note  is  in  the  hands  of  a  holder  in  due 
course  a  valid  delivery  shall  be  conclusively  presumed.7 

Proof  of  Validity.  —  Before  a  conviction  under  the  statute  can  be  had,  evidence 
must  be  given  that  the  instrument  alleged  to  have  been  stolen  was  valid  and 
genuine,**  though  it  is  not  necessary  that  there  should  be  the  same  degree  of 

Note  Void  for  Want  of  Revenue  Stamp.  —  Scott 
v.  Reg.,  2  Can.  Sup.  Ct.  349.  But  see  Reg.  v. 
Dewitt,  21  N.  Bruns.  17,  holding  that  a  note 
which  is  insufficiently  or  defectively  stamped, 
the  holder  being  ignorant  of  the  insufficiency 
or  defect,  is  a  valuable  security  within  the 
larceny  act. 

Bills  and  Notes  Incomplete  for  Want  of  Delivery. 
—  Rex  v.  Hart,  6  C.  &  P.  106,  25  E.  C.  L.  303; 
People  v.  Loomis,  4  Den.  (N.  Y.)  380. 

A  Due  Bill  Which  Has  Been  Paid  has  been  held 
not  to  be  a  subject  of  larceny.  State  v. 
Campbell,  103  N.  Car.  344. 

Incomplete  Railroad  Tickets.  —  A  railroad 
ticket  which  has  not  been  signed  by  the  proper 
officers  or  dated  is  not  a  subject  of  larceny. 
State  v.  Musgang,  51  Minn.  556;  State  v. 
Brew,  4  Wash.  97,  31  Am.  St.  Rep.  904. 

Mere  Irregularities  Not  Material.  —  In  Rex  v. 
Aslett,  1  B.  &  P.  N.  R.  r,  2  Leach  C.  C.  958, 
R.  &  R.  C.  C.  67,  it  was  held  that  exchequer 
I  ills  which  were  signed  with  the  name  of  the 
auditor  of  the  exchequer  by  a  person  not  au- 
thorized so  to  do  were  notwithstanding  valua 
ble  securities. 

6.  Instruments  Not  Issued  or  Delivered  Made 
Subjects  of  Larceny.  —  State  v.  Musgang,  51 
Minn.  556. 

The  Nevv  York  statute  specifies  "  an  instru- 
ment for  the  payment  of  money,  an  evidence 
of  debt,  a  public  security,  or  a  passage  ticket, 
completed  and  ready  to  be  issued  or  delivered." 
And  this  has  been  held  not  to  embrace  instru- 
ments intended  to  be  used  as  a  release  or  dis- 
charge of  a  mortgage  lien,  People  v.  Stevens, 
38  Hun  (N.  Y.)  62,  affirmed  109  N.  Y.  634. 

7.  See  the  Bills  of  Exchange  Act  1882  (45 
&  46  Vict.,  c.  61),  §  21;  and  also  the  Negotia- 
ble Instruments  Law,  recently  enacted  in  sev- 
eral states,  and  containing  ptovisions  similar 
to  those  of  the  English  statute. 

8.  Evidence  of  Genuineness  and  Validity  Re- 
quired.—  Collins  v.  People,  39  111.  233;  Low 
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New  York.  —  People  v.  Jackson,  S  Barb.  (N. 
Y.)  637;  People  v.  Lovejoy,  37  N.  Y.  App. 
Div.  52. 

t> hie  —  Turner  v.  State,  1  Ohio  St.  442. 
Tennessee.  —  Millner  v.  State,  15  Lea(Tenn.) 
179. 

As  to  what  constitutes  personal  property, 
see  Chattels,  vol.  5,  p.  1022;  Choses  in  Ac- 
tion, vol.  6,  p.  2;  and  the  title  Personal 
Property. 

1.  Books  of  Account.  —  Com.  v.  Williams,  9 
Met.  (Mass.)  273. 

2.  Any  Valuable  Writing.  —  Millner  v.  Stale, 
15  Lea  (Tenn.)  179  (in  this  case  a  railroad 
ticket). 

A  Letter  of  No  Intrinsic  Value  is  not  the  sub- 
ject of  larceny.  Pavne  v.  People,  6  Johns. 
(N.  Y.)  103. 

3.  Stealing  Rolls  of  Parchment  Though  a  Ju- 
dicial Record  Held  Larceny  at  Common  Law.  — 
Rex  v.  Walker,  1  Moody  155. 

4.  Stealing  Records  Made  Larceny  by  Statute. 
—  Reg.  v.  Bailey,  L.  R.  1  C.  C.  347;  U.  S.  v. 
De  Groat,  30  Fed.  Rep.  764;  Wilson  v.  State, 

5  Ark.  513;  State  -•.  McLeod,  5  Tones  L.  (50 
N.  Car.)  318;  Witte  v.  Slate,  2t  Tex.  App.  88. 

5.  Invalid  or  Inoperative  Instruments  Not  Sub- 
jects of  Larceny.  —  Wilson  v.  State,  1  Port.  (Ala.) 
118;  People  v.  Hall,  74  Hun  (N.  Y.)  96.  See 
State  v.  Wade,  7  Baxt.  (Tenn.)  22. 

Bank  Notes  Which  Have  Been  Paid  and  not 
reissued  are  not  subjects  of  larceny,  under  the 
statute,  though  they  are  subiect  to  reissue. 
Rsx  v.  Vyze,  1  Moody  218;  Rex      Clark.  R. 

6  R.  C.  C.  181,  2  Leach  C.  C.  1036;  M'Laugh- 
lin  v.  Com.,  4  Rawle  (Pa.)  464;  Stewart  v. 
Com.,  4  S.  &  R.  (Pa.)  194.  But  see  Rex  v. 
Ranson,  R.  &  R.  C.  C.  232,  2  Leach  C.  C.  1090, 
holding  that  such  notes  were  "valuable  securi- 
ties," and  subjects  of  larceny  as  such  under 
the  statute,  because  they  were  uncanceled  on 
their  face  and  valid  and  obligatory  in  whose- 
soever hands  they  might  come. 
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11V,-,  ^nnirpd  in  an  action  to  recover  money  due  on  a  bond 
7rt"!>  andW?nlcase  a^arcen'y  of  bank  notes  is  alleged,  the  existence  of  the 

TpfiNrsPRELA-nNo  to  Real  Estate  -  (i)  Rule  at  Common  Law.  - 
tv  S  L  annexed  to  the  freehold  of  land  or  are  growing  thereon,  such 
Things  that  are  JMrtWiM  ^  other  £         are  regarded 

jects  ot  larceny.      meican.  frPpV,nlrl  are  nevertheless  regarded 

^osfeSg  ThVXSstfof1^  ^.K,  «.>e  principled 
discussion.5  d  of  the  real  estate  because 


r.  People,  (Supm.  Ct.  Gen.  T.)  2  Park  Crim 
(N.  Y.)  37;  Johnson  v.  People,  4  Den.  (N.  Y.) 

36L  Degree  of  Evidence  Required.  —  State  r. 
Smart,  4  Rich.  L.  (S.  Car.) .  356.  55  Am.  Dec. 
683.    See  also  State  v.  Tillery,  I  Noli  &  M. 

(SThea  Genuineness  of  the  Notes  may  be  proved 
bv  evidence  that  bills  of  the  same  kind  had 
been    received   and    passed  in  the  ordinary 
course  of  business  as  a  part  of  the  currency  of 
the  cDuntry.    Johnson  v.  People  4  De".  (N. 
Y)  364-  Hummel  v.  State,  17  Ohio  St.  628 
Or  by  the  testimony  of  witnesses  familiar  with 
the  bills  and  therefore  competent  to  express 
an  opinion  on  the  subject.    People  v.  Caryl 
12  VVend.  (N.  Y.)  547-    Proof  that  the  notes 
circulated  at  one  per  cent  discount  is  proof 
that  they  were  genuine.    Hildreth  v.  People, 
o2  II!  36 

2.  Proof  of  Existence  of  Bank.  —  Johnson  v. 
People,  4  Den.  (N.  Y.)  3&4- 

In  a  case  of  larceny  of  foreign  bank  notes 
the  charter  of  incorporaiion  of  a  bank  need  not 
be  produced.  It  is  sufficient  to  show  that  it 
was  a  bank  de  facto.     People  v.  Caryl,  12 

W^  Things Vnnexed  to  Realty  Not  Subjects  of 
Larceny  at  Common  Law.  —  1  Hale  P.  C.  510  et  sea. 

United  States.-  U.  S.  v.  Wagner,  fCrmnch 
(C.  C.)  314;  U.  S.  v.  Smith,  1  Cranch  (C.  <-.) 

^California.  -  People  v.  Williams,  35  Cal.  671. 
Kansas.  -  Stevens  v.  Perrier,  12  Kan.  300. 
Louisiana.—  State  p.  Davis,  22  La.  Ann.  77. 
Jtow /^vv.-Ogden  7'.  Riley,  14  N.  J  L.  186. 
New  York.  -  People  v.  Loomis,  *  Den.  (N. 
Y)  380-  Comfort  v.  Fulton,  39  Barb.  (M .  \.) 
56,  13  Abb.  Pr.  (N.  Y.)  276. 

Tamest*.  —  Bell  w.  State,  4  Baxt.  (Tenn.) 

^Seaweed  Cast  Ashore  Held  Not  Subject  of  Lar- 
ceny. -  Reg.  v.  Clinton.  Ir.  R.  4  C.  L.  6. 

Manure  made  in  the  ordinary  course  of  hus- 
bandry on  farming  lands  is  considered  a  part 
of  the  real  estate,  and  is  not  a  subject  of  lar- 


ceny at  common  law.    Ball  v.  White,  39  Ohio 
St.  650.    And  see  MANURE. 

What  Are  Fixtures.  —  See  generally  the  title 
Fixtures,  vol.  13.  P-  594-  . 

Common-law  Doctrine  Repudiated  in  Texas.  — 
It  is  held  in  Texas  that  the  severance  of  a  thing 
from  the  freehold  immediately  converts  it  into 
personalty,  and  that,  if  the  party  then Makes  it 
with  felonious  latent,  it  is  larceny,  though  the 
severance  and  the  carrying  away  were  one 
continuous  transaction.  Exp  W,11^342J"0 
155 ;  Harberger  v.  State,  4  Tex.  App.  26,  30 

Am.  Rep.  157-  .  D  Hoj.„ 

4.  Constructive  Annexation.  —  Rex  v.  Hedges 
1  Leach  C.  C.  201  (window  sashes  fastened 
merely  by  laths  nailed  across  flMM.). 
Hoskins  v.  Tarrance,  5  Blackf.  (Ind.)  417,  35 
Am.  Dec.  199,  (a  kev  in  the  lock  of  a  door  of  a 
house)-  Smith  v.  Com.,  14  Bush  (Ky.)  31.  z9 
Am  Rep  402,  (a  chandelier  screwed  to  a  gas 
pipe  fixed  in  the  ceiling);  Jackson  v.  State.  11 
Ohio  St  104,  (a  leathern  belt  connecting  wheels 
in  a  sawmill,  and  easily  removable  without 

TMuniments  of  Title  to  Real  Estate  Not  Sub- 
jects of  Larceny  at  Common  Law.  —  Kex  v.  vvesi- 

bTco2mmisasion3to  Settle  the  Boundaries  of  a 
Manor  has  been  held  an  instrument  concern ling 
the  realty,  and  not  the  sub;ect  of  larceny  at 
common  law.    Rex  v.  Westbeer,  1  Leach  C. 

C  Even  a  Box  or  Chest  Containing  Charters  was 

saW  not  to  be  a  subject  of  larceny  ,  because 
the  charters  concern  realty,  and  the  box  or 
chest,  though  it  be  of  great  ^"•»**'£jt 
be  of  the  same  nature  as  the  charters  3  Co. 
Inst  09.  But  as  to  this  Baron  Alderson  ex- 
pressed a  doubt  in  Reg.  v.  Powell,  5  Cox  C. 

C'6.'  Severance  from  Freehold.  -  4  Bl.  Com.  233. 

Ice  cut  and  stored  for  domestic  use  is the 
subject  of  larceny.  Ward  v.  People.  3  H.ll 
(N  Y  )  395,  affirmed  b  Hill  (N.  Y.)  144- 
^Turpentine  in  -Boxes"  cut  into  the  trees  and 
ready  to  be  dipced  out  no  longer  forms  a  part 
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soil  is  detached  by  natural  causes,  it  nevertheless  remains  a  part  of  the  realty 
and  is  not  a  subject  of  larceny  under  the  common-law  rule.1 

Severance  by  Thief.  —  If  the  thing  was  severed  by  the  thief,  and  an  interval 
occurred  between  that  act  and  the  carrying  away,  so  that  they  were  separate 
and  independent  acts,  the  subsequent  carrying  away  animo  furandi  is  larceny, 
because  by  the  severance  the  thing  became  personalty,  and,  as  such,  was  in 
the  possession  of  the  owner  of  the  land.2 

When  Severance  and  Asportation  Are  Separate  Acts.  —  It  has  been  said  that  a  day 
must  intervene  between  the  severance  and  the  asportation  to  make  them  sep- 
arate acts,  because  the  law  does  not  recognize  fractions  of  a  day;  but  the  bet- 
ter rule  seems  to  be  that  no  particular  space  of  time  is  necessary,  the  only 
requirement  being  that  the  two  acts  must  be  so  separated  as  not  to  constitute 
one  transaction.3 

(2)  Rule  by  Statute.  —  The  subjects  of  larceny  have  been  extended  by  stat- 
ute so  as  to  include  those  things  which,  though  technically  real  estate,  are 
nevertheless  of  such  a  nature  that  they  may  be  taken  and  carried  away.  The 
statutes  of  England,  and  generally  of  its  dependencies  also,  name  as  subjects 
of  larceny,  documents  of  title  to  lands,  fixtures,  trees,  fences,  fruits,  cultivated 
roots,  plants,  etc.,  and  minerals.4  The  statutes  in  the  United  States  are  very 
comprehensive  in  some  instances,  and  include  growing  trees,  plants,  and  prod- 
uce, and  all  things  that  are  fixtures  or  part  of  the  realty,5  while  other  stat- 
utes make  some,  but  not  all,  of  these  things  subjects  of  larceny,  leaving  those 
not  mentioned  subject  to  the  rules  of  the  common  law.6    In  other  states,  again, 


of  the  tree,  but  is  personally  and  a  subject  of 
larceny.  State  v.  Moore,  11  Ired.  L.  (33  N. 
Car.)  70;  Slate  v.  King,  98  N.  Car.  648. 

1.  Things  Severed  by  Natural  Causes.  —  In 
State  v.  Burt,  64  N.  Car.  619,  it  was  held  that 
a  nugget  of  gold  separated  from  the  vein  by 
natural  causes  remained  a  part  of  the  realty 
and  was  not  a  subject  of  larceny. 

2.  Severance  and  Taking  Independent  Acts  of 
Taker.  —  Reg.  v.  Foley,  26  L.  R.  Ir.  299,  17 
Cox  C.  C.  142;  Beall  v.  State,  68  Ga.  820;  Bell 
v.  State,  4  Baxt.  (Tenn.)  426. 

3.  When  Severance  and  Asportation  Are  Sep- 
arate Acts.  —  Holly  v.  State,  54  Ala.  238;  John's 
Case,  3  Chy  Hall  Rec.  (N.  Y.)  58;  Bradford 
v.  State,  6  Lea  (Tenn.)  634;  Ex  p.  Willke,  34 
Tax.  155.  Compare  Com.  v.  Steimling,  156  Pa. 
St.  400,  in  which  the  time  between  the  sever- 
ance and  asportation  was  regarded  as  determin- 
ing whether  they  constitute  one  continuous  act 
or  several  acts. 

4.  English  Statute.  —  24  &  25  Vict.,  c.  96,  §  28 
ct  sea.,  consolidating  the  previous  statutes  re- 
lating to  the  matter. 

Muniments  of  Title  to  Lands.  —  Rex  v.  John,  7 
C.  &  P.  324,  32  E.  C.  L.  526;  Reg.  v.  McGin- 
ni.;,  7  L.  C.  Jur.  311.  See  also  stipra,  this  sec- 
tion, Documents  and  Records. 

Fixtures,  —  Reg.  v.  Jones,  7  Cox  C.  C.  498, 
Dears.  &  B.  655,  27  L".  J.  M.  C.  171,  4  Jur.  N. 
S.  394  6  W.  R.  470;  Reg.  v.  Rice,  8  Cox  C.  C. 
rig,  Bell  Cr.  Cas.  87.  28  L.  J.  M.  C.  64,  5  Jur. 
N.  S.  273,  7  W.  R.  232;  Reg.  v.  Brummitt,  8 
Cox  C.  C.  413,  L.  &  C.  9,  3  L.  T.  N  S.  679,  9 
W.  R.  257;  Rex  v.  Richards,  R.  &  R.  C.  C. 
28;  Rex  v.  Blick,  4  C.  &  P.  377,  19  E.  C.  L. 
428;  Rex  v.  Millar,  7  C.  &  P.  665,  32  E.  C. 
L.  679;  Reg-,  v.  Gooch,  8  C.  &  P.  293,  34 
E.  C.  L.  395;  Rex  v.  Hodges,  M.  &  M.  341, 
22  E.  C.  L.  330;  Rex  v.  Hickman,  1  Leach  C. 
C.  31S;  Rex  v.  Parker,  1  Leach  C.  C.  320,  note; 


Rex  r.  Davis,  1  Leach  C.  C.  496,  note;  Rex 
v.  Munday,  2  Leach  C.  C.  850;  Rex  v.  Finch, 
1  Moody  418. 

Trees.  —  Tarry  v.  Newman,  2  N.  Sess.  Cas. 
449.  15  M.  &  W.  645,  15  L.  J.  M.  C.  160. 

Fruit.  —  McDonald  v.  Cameron,  4  U.  C.  Q. 

B.  r.  The  Canadian  statute  designates  fruit 
"  growing  in  a  garden,"  and  under  this  desig- 
nation it  is  held  that  the  bough  of  the  tree  on 
which  the  fruit  is  hanging  must  be  within  the 
garden.  It  is  not  sufficient  that  the  root  of  the 
tree  be  within  the  garden. 

Cultivated  Plants,  etc. —  Reg.  v.  Brumby,  3 

C.  &  K.  315,  5  Cox  C.  C.  315;  Rex  v.  Hodges, 
M.  &  M.  341,  22  E.  C.  L.  330. 

5.  Statutes  in  United  States  —  All  Things  At- 
tached to  or  Growing  on  Land  Made  Subjects  of 
Larceny.  —  People  v.  Williams,  35  Cal.  671; 
People  r.  Opie,  123  Cal.  294;  Long  v.  State, 
(Fla.  1  goo)  28  So.  Rep.  775;  State  v.  Stone,  30 
N.  J.  L.  299;  State  v.  Liles,  78  N.  Car.  496; 
State  v.  Foy,  82  N.  Car.  679;  State  v.  Thomp- 
son, 93  N.  Car.  537;  State  v.  Stephenson,  2 
Bailey  L.  (S.  Car.)  334;  Golonbieski  v.  State, 
101  Wis.  333.  See  also  the  various  local  codes 
and  statutes. 

Manure  Made  Subject  of  Larceny  by  Statute.  — 
Ball  v.  White,  39  Ohio  St.  650. 

6.  The  Alabama  Statute  defining  larceny  does 
not  include  anything  savoring  of  realty  except 
outstanding  crops  of  corn  and  cotton,  and  tim- 
ber. Sullins  v.  State,  53  Ala.  474;  Holly  v. 
State,  54  Ala.  238;  Gregg  v.  State,  55  Ala.  116; 
Harris  v.  State,  60  Ala.  50;  Lyon  v.  State,  61 
Ala.  224;  Smitherman  v.  State,  63  Ala.  24; 
McCord  v.  Stale,  79  Ala.  269;  Johnson  v.  State, 
100  Ala.  55;  Carl  v.  State,  (Ala.  1900)  28  So. 
Rep.  505.  Compare  the  statutes  in  other  juris- 
diciions. 

Fixtures  Not  Subjects  of  Larceny  in  Alabama.  — 
Langston  v.  State,  96  Ala.  44. 
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the  statutes  do  not  make  any  change  in  the  common-law  rule  that  fixtures 
and  other  things  savoring  of  the  realty  are  not  subjects  of  larceny.1 

VI.  Larceny  by  Finder  of  Lost  Goods  —  1.  Appropriation  by  Finder  May  Be 
Larceny. —  The  appropriation  of  lost  goods  by  the  finder  thereof  may  be 
larceny,  as  in  other  cases  of  the  taking  by  one  person  of  the  goods  of  another 
with  felonious  intent,2  because  the  owner  of  goods  is  not  divested  of  his  right 
of  property  by  the  loss  of  them  at  any  place,  and,  having  the  right  of 
property,  he  is  regarded  by  the  law  as  constructively  in  possession,  not- 
withstanding the  loss.3  But,  in  order  to  make  out  a  case  of  guilt  under  such 
circumstances,  there  must  be,  at  the  time  of  the  finding,  both  an  intent  to 
appropriate  and  knowledge  or  means  of  knowledge  as  to  who  the  owner  is. 

statutory  Provisions.  —  In  some  jurisdictions  the  statutes  declare  that  the  finder 
of  lost  goods  is  guilty  of  larceny  if  he  unlawfully  appropriates  them  to  his 
own  use,  but  it  is  held  that  these  statutes  only  declare  a  rule  of  evidence,  and 
do  not  create  a  distinct  crime.5 

2  What  Constitutes  Larceny  by  Finder  —  a.  Taking  Must  Be  OF  GOODS 
Actually  LOST  — (i)  Rule  Stated.—  The  principles  governing  larceny  by 
the  finder  of  lost  goods  arc  applicable  only  in  case  the  goods  in  question  had 
actually  been  lost  at  the  time  of  the  taking.6 

(2)  When  Goods  Are  Lost.  —  A  thing  is  lost  only  when  the  owner  has 
casually  and  involuntarily  parted  with  the  possession,  as  where  it  falls  unnoticed 
from  the  person,  or  from  a  vehicle,  etc.  Therefore,  one  does  not  lose  an  article 
where  he  intentionally  lays  it  down  anywhere,  intending  to  take  it  up  imme- 
diately and  then  forgets  and  leaves  it  there,  as  in  the  case  of  a  purse  left  on 
the  counter  of  a  shop;  or  where  he  lays  a  thing  away  and  then  forgets  where 
he  put  it.7 


1.  Things  Savoring  of  Realty  Not  Subjects  of 
Larceny  in  Some  States.  —  Stale  v.  Parker,  34 
Aik.  158,  36  Am.  Rep.  j;;  Bergdahl  v.  People, 
(Colo.  1900)  61  Pac.  Rep.  228;  State  v.  Hall,  5 
Harr.  (Del.)  492.  See  also  the  various  local 
codes  and  statutes. 

2.  Appropriation  by  Finder  of  Lost  Goods  May 
Be  Larceny  —  England.  —  Reg.  v.  Peters,  1  C. 
&  K.  245.  47  E.  C.  L.  245. 

Canada.  —  Reg.  1:  Martin,  9  Nova  Scotia  124. 
Alabama.  —  Allen  v.  State,  91  Ala.  19,  24  Am. 
St.  Rep.  856. 

Connecticut.  —  Ransom  v.  State,  22  Conn.  156. 
Delaware.  —  Kennedy  v.  Wood  row,  6  Houst. 

(Del.)  46.  t  -  _ 

Massachusetts.—  Com.  v.  Thus,  116  Mass. 
42,  17  Am.  Rep.  13S;  Wonson  v.  Sayvvard,  13 
Pick.  (Mass  )  402,  23  Am.  Dec.  691. 

Mississippi.  —  Randal  v.  State,  4  Sroed.  &  M. 
(Miss.)  349. 

Missouri.  —  State  v.  Castcel,  53  Mo.  124; 
State  v.  Gabriel,  8S  Mo.  631. 

North  Carolina.— Slate  v.  Davis,  2  Law  Repos. 
(4  N.  Car  )  291;  State  v.  Roper,  3  Dev.  L.  (14 
N  Car.)  473,  24  Am.  Dec.  268. 

Ohio.  —  Brooks  v.  Stale,  35  Ohio  St.  46. 

South  Carolina.  —  State  v.  Clayton,  11  Rich. 
L.  (S.  Car.)  581. 

Tennessee.  —  Pritchett  v.  State,  2  Sneed 
(Tenn.)  285.  As  to  the  early  rule  in  Tennessee 
see  Porter  v.  State,  Mart  &  Y.  (Tenn.)  226; 
Wright  v.  State,  5  Yerg.  (Tenn.)  158,  26  Am. 
Dec.  258. 

Texas.  —  Robinson  v.  State,  11  lex.  App. 
403.  40  Am.  Rep.  790. 

Vermont.  —  State  z\  Jenkins,  2  Tyler  (Vt.) 

377- 

Virginia.  --  Tanner  v.  Com.,  14  Gratt.  (Va.) 
635- 
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3.  Theory  as  to  Possession  of  Lost  Goods.  —  Reg. 
v  Reed,  C.  &  M.  306,  41  E.  C.  L.  170;  Reg  v. 
Peiers,  1  C.  &  K.  245,  47  E.  C.  L.  245;  Allen 
v.  State,  91  Ala.  19,  24  Am.  St.  Rep.  856.  And 
see  generally  the  title  Lost  Property. 

Where  Goods  Are  Swept  from  the  Deck  of  a  Ves- 
sel, in  a  gale,  the  master  has  the  power  of  re- 
gaining possession,  and  therefore  the  felonious 
appropriation  of  them  by  the  finder  is  larceny. 
Davton's  Case,  2  City  Hall  Rec.  (N.  Y.)  167. 

4.  See  infra,  ihis  section,  What  Constitutes 
Larceny  by  Finder. 

5.  Statutory  Provisions.  —  People  v.  Buelna, 
81  Cal.  135;  State  v.  Hayes,  98  Iowa  619,  60 
Am.  Si.  Rep.  219;  State  v.  Nordman,  101  Iowa 
446.  See  also  the  various  local  codes  and 
statutes. 

6.  Taking  Must  Be  of  Goods  Actually  Lost.  — 

Reg.  v.  West,  6  Cox  C.  C.  415,  Dears.  402, 

18  Jur.  1031,  3  C  L.  R.  86,  24  L.  J.  M.  C.  4, 
3  W.  R.  21;  Reg.  v.  Pierce,  6  Cox  C.  C.  117; 
People  v.  Devine,  95  Cal.  227. 

7.  Distinction  Between  Things  Lost  and  Things 
Mislaid.  —  Reg.  v.  West,  Dears.  402,  3  C.  L. 
R.  86,  24  L.  J.  M.  C.  4,  18  Jur.  1031,  3  W.  R. 
21,  6  Cox  C.  C.  415;  State  v.  Cummings,  33 
Conn.  260,  89  Am.  Dec.  208;  State  v.  McCann, 

19  Mo.  249.    See  also  the  title  Lost  Property. 
Article  Dropped  in  the  Owner's  Residence  Not 

Lost.  -  Reg.  v.  Kerr,  8  C.  h  P.  176.  34  E.  C. 
L.  341;  Slate  v.  Cummings,  33  Conn.  264,  89 
Am.  Dec.  208. 

Articles  Left  in  a  Railway  Carriage  or  Hackney 
Coach  by  a  passenger  are  not  lost.  Reg.  v. 
Pierce,  6  Cox  C.  C.  117;  Rex  v.  Lamb,  I  Leach 
C.  C.  416,  note;  State  v.  Brick,  2  Harr.  (Del.) 

53°-  t 
Money  Left  in  Secret  Drawer  of  Bureau. —  In 

Merry  v.  Green,  7  M.  &  \V.  623.  the  defendant 
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Estrays.  —  Domestic  animals  which  have  strayed  from  the  owner's  premises 
are  not  lost  within  the  principles  governing  larceny  of  lost  property,  because 
the  presumption  of  dereliction  which  applies  to  lost  inanimate  things  does  not 
apply  to  stray  animals,  they  being  supposed  to  have  always  the  animus  rever- 
tendi;  and  therefore,  while  anybody,  as  a  general  rule,  has  the  right  to  take 
up  an  estray,2  it  is  larceny  to  do  so  with  a  present  intent  to  appropriate  the 
animal,  though  the  party  does  not  then  know  or  have  the  means  of  knowing 
who  the  owner  is,  but  a  conversion  pursuant  to  an  intent  formed  after  the 
taking  is  not  larceny.3 

_  b.  Appropriation.  -  An  appropriation  by  the  finder  or  a  conversion  to 
his  own  use  is  necessary  to  constitute  larceny  of  the  thing  found  4  and  in 
contemplation  of  law,  there  is  such  a  conversion  where  the  finder,  knowing 
or  having  the  means  of  knowing  who  is  the  owner,  denies  possession  of  the 
thing.5 

c  Knowledge  as  to  Owner.  —  The  finder  of  lost  goods  is  guilty  of 
larceny  in  appropriating  them  to  his  own  use,  only  in  case  he  knew  or  had  the 
means  of  knowing,  at  the  time  he  took  possession,  who  the  owner  was  6  If 
he  had  not  such  knowledge  or  means  of  knowledge,  it  is  immaterial  that  he 

found  money  in  a  secret  drawer  of  a  bureau 
which  he  had  bought  at  auction.  It  was  held 
that  the  appropriation  of  ihe  money  to  his  own 
use  was  larceny  if  he  had  no  reason  to  believe 
that  he  bought  anything  more  than  the  bureau 
ilself,  but  that  it  was  otherwise  if  he  had 
reasonable  ground  to  believe  that  he  bought 
the  bureau  with  ils  contents. 

1.  Estrays  Not  Lost  Property.  —  Lamb  v.  State 
40  Neb.  312;  People  v.  Kaatz,  (Supm.  Ct.  Gen.' 
T.)  3  Park.  Crim.  (N.  Y.)  129;  Borer  v.  State 
(Tex.  Crim.  1S94)  28  S.  W.  Rep.  951. 

2.  Right  to  Take  Up  Estrays.  —  See  the  title 
Animals,  vol.  2,  p.  378  et  seq.;  Impounding, 
vol.  16,  p.  4. 

3.  Larceny  of  Estrays  —  Intent  at  Time  of  Tak- 
ing —  Indiana.  —  Starck  v.  State,  63  Ind.  2S5, 
30  Am.  Rep.  214. 

Mississippi.  —  Beatty  v.  State.  61  Miss.  18. 

Missouri.  —  State  v.  Martin,  28  Mo.  530, 
State  v.  Casteel,  53  Mo.  124;  Slate  v.  White' 
126  Mo.  591. 

Nebraska.  —  Lamb  v.  State,  40  Neb.  312. 

Texas.  —  Pitts  v.  State,  3  Tex.  App.  210- 
McCarty  v.  State,  36  Tex.  Crim.  135;  Gosler 
v.  Slate,  (Tex.  Crim.  1900)  56  S.  W.  Rep.  51; 
Debbs  v.  State,  43  Tex.  651 ;  Cameron  v.  State,' 
44  Tex.  652. 

4.  Necessity  of  Appropriation.  —  See  the  cases 
cited  supra,  this  section,  Appropriation  by  Finder 
May  Be  Larceny. 

5.  Denial  of  Possession.  —  Stricter  Darnell 

5  Ky.  L.  Rep.  57. 

6.  Knowledge  or  Means  of  Knowledge  of  Owner 
—  England.  —  Reg.  v.  Preston,  5  Cox  C.  C. 
390,  2  Den.  C.  C.  353,  16  Jur.  109,  T.  &  M. 
641.  21  L.  J.  M.  C.  41;  Reg.  v.  Shea,  7  Cox  C. 
C.  147;  Reg.  v.  Thurborn,  1  Den.  C.  C.  387  T 

6  M.  67,  2  C.  &  K.  831,  Ci  E.  C.  L.  831,  18  L. 
J.  M.  C.  140,  13  Jur.  499,  s.  c.  sub  nom.  Reg 
v.  Wood,  3  N.  Sess.  Cas.  581,  3  Cox  C.  C 
453;  Reg.  v.  Dixon,  7  Cox  C.  C.  35,  Dears 
580.25  L.  J.  M.  C.  39;  Reg.  v.  Peters,  1  C. 
«  K.  245,  47  E  C.  L.  245;  Reg.  v.  Reed,  C.  & 
M-  306,  41  E.  C.  L.  170;  Reg.  v.  Mole,  1  C.  & 
K.  417,  47  E.  C.  L.  417;  Anonymous,  2  Russ. 
on  Crimes  169.  See  also  Rex  v.  James,  2 
Russ.  on  Crimes  169;  Lamb's  Case,  2  East  P 
C.  664;  Rex  v.  Wynne,  2  East  P.  C.  664  1 
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Leach  C.  C.  413;  Sears  Case,  1  Leach  C.  C. 
415,  note;  Rex  v.  Mucklow,  1  Moody  160. 
Alabama.  —  Griggs  v.  State,  58  Ala.  426. 
California.  —  People  v.  Buelna,  81  Cal.  135. 
Connecticut.  —  State  v.  Weston,  9  Conn.  527, 
25  Am.  Dec.  46. 

Delaware.  —  Kennedy  v.  Woodrow,  6  Houst 
(Del.)  46. 

Illinois.  —Tyler  v.  People,  1  111.  293;  Lane 
v.  People,  10  III.  305. 

Indiana.  —  Bailey  v.  State,  52  Ind.  462,  21 
Am.  Rep.  182. 

Iowa.  —  State  v.  Pratt,  20  Iowa  267;  State  v. 
Taylor,  25  Iowa  273. 

Minnesota.  —  State  v.  Levy,  23  Minn.  104,  23 
Am.  Rep.  678;  State  v.  Boyd,  36  Minn.  538. 

Mississippi.  —  Randal  v.  State,  4  Smed.  & 
M.  (Miss.)  349;  Coon  v.  State,  13  Smed.  &  M. 
(Miss.)  246. 

Nevada.  —  State  v.  Clifford,  14  Nev.  72,  33 
Am.  Rep.  526. 

Neiv  York.  —  People  v.  Swan,  (Oyer  &  T. 
Ct.)  1  Park.  Ciim.  (N.  Y.)  9;  People  v.  Cogdell 
1  Hill  (N.  Y.)  94;  People  v.  Seaton,  (Supm.  Ct. 
Gen.  T.)  39  N.  Y.  St.  Rep.  483. 

North  Carolina.  —  State  v.  Davis,  2  Law 
Repos.  (4  N.  Car.)  291. 

Oregon.  —  State  v.  Swayze,  ir  Oregon  357. 
South  Carolina. — State  v.  Ferguson,  2  Mc- 
Mull.  L.  (S.  Car.)  502. 

Texas.  —  Reed  v.  State,  8  Tex.  App.  40,  34 
Am.  Rep.  732;  Neely  v.  State,  8  Tex.  App.  64. 

Virginia—  Hunt  v.  Com.,  13  Gratt.  (Va.)  757, 
70  Am.  Dec.  443;  Tanner  v.  Com.,  14  Gratt. 
(Va.)  635;  Perrin  v.  Com.,  87  Va.  554. 

Want  of  Knowledge  or  Means  of  Knowledge  of 
Owner  Must  Appear.  —  Reg.  v.  Deaves,  n  Cox 
C.  C.  227,  Ir.  R.  3  C.  L.  306. 

Extent  of  Rule.  —  It  has  been  held  that  the 
finder  need  not,  at  the  time  of  taking  posses- 
sion of  the  property,  have  known  or  have  had 
reason  to  bslieve  he  knew  the  particular  person 
who  owned  the  thing  found,  or  have  had  the 
means  of  identifying  him  instantcr.  Brooks  v 
State,  35  Ohio  St.  46. 

Under  the  Iowa  Statute  providing  that  if  the 
finder  "knows  the  owner"  and  unlawfully 
appropriates  the  thing,  he  is  guilty  of  larceny, 
it  has  been  held  sufficient,  if  he  had  means  of 
Volume  XVIII. 


Larceny  by  Finder  of  Lost  Good*. 


LARCENY.        What  Constitutes  Larceny  by  Finder. 


0nl^ro:naefM:y0nBrFroSr;lsome  cases  have  proceeded  on  the  theory 
that  t '  rea  enable  belief"  that  the  owner  may  be  found  >s  sufficient  to  make 
nut  a  case  of  larcenv,4  but  this  must  be  taken  to  mean  a  belief  founded  on  the 
dreumstnees  of  the  case,  because  it  will  rarely  happen  that  the  owner  of  lost 

goods  cannot  notto'und  to  take  any  steps  to  dis- 

T^CrunSe  saw  he  article  drop,  or  it  is  marked  with  the  own- 
ersname  o there  are  other  circumstances  which  afford  immediate  means  of 
ascertainin.'thi  owner;*  but  this  rule  may  be  changed  by  a  statute  requiring 
the  finder  to  advertise  the  goods  found  by  him. 

The  FUd  r  HaS  Means  of  Knowing  who  the  owner  is,  if  the  goods  found  bear  any 
mark  bv^icl  the  owner  may  be  identified,*  or  if  any  thing  has  occurred  g.v- 
Tnl  at  the  moment  the  means  of  knowing  or  ascertaining  who  the  owner  was,' 
or  if  he  circumstances  are  such  as  to  indicate  that  the  owner  could  be  found 
or  that  he  would  appear  and  claim  his  property.'"    He  may  also  be  charged 

7.  Advertisement  Required  by  Statute.  —  State 


knowing  the  owner.    State  v.  Hayes,  98  Iowa 
610.  60  Am.  St.  Rep.  219. 

In  Tennessee  it  was  formerly  held,  contrary 
to  the  weight  of  authority,  that  the  finder  of 
lost  goods  was  not  guilty  of  larceny  in  convert- 
ing them  to  his  own  use.  though  the  owner 
was  known.  Porter  v.  State,  Mart.  &  Y  (Term.) 
226-  Wright  7<.  State,  5  Yerg.(Tenn.)  158,  26  Am. 
Dec  258  But  the  doctrine  of  these  cases  was 
afterwards  overturned  by  statute.  Mayes  v. 
State  3  Shannon  Tenn.  Cas.  294.. 

1  intent  Immaterial  in  Absence  of  Knowledge 
or  Means  of  Knowledge  of  Owner.  -Reg.  v.  Oly de, 
„L  T.  M.  C.  107,  L.  R.  1  C.  C.  130,^  18  L.  T. 
N  S.  613,  16  W.  R  1174.  "  Cox  C.  C.  103. 

2.  Retaining  Goods  after  Owner  Becomes  Known. 
—  Maye   v.    State,  3    Shannon    lenn.  Cas. 

293  Trover  and  Conversion.  —  Wolfington  v. 
State,  53  Ind.  343-  See  the  title  Trover  and 
Conversion. 

4.  Belief  that  Owner  May  Be  Found.  —  Reg.  v. 
Moore.  8  Cox  C.  C.  416;  Reg-  *■  Knight,  25 
L.  T.  N.  S.  508,  20  VV.  R.  122,  12  Cox  C.  C. 

Sources  of  Belief.  —  Reasonable  belief  that 
the  owner  can  be  found,  may  result  from  pre- 
vious knowledge,  or  from  the  attending  facts 
and  circumstances,  or  from  facts  he  learns  at 
the  time  of  the  finding,  or  from  any  maiks 
01  indicia  on  the  goods,  furnishing  immediate 
means  of  ascertaining  the  owner.  Allen \  v. 
State,  91  Ala.  19,  24  Am.  St.  Rep.  856.  See 
also  Baker  v.  State,  29  Ohio  St.  184,  23  Am. 
Rep  731.  And  see  Reg.  v.  Dixon,  7  Cox  C.  C. 
35  where  Parke,  B.,  said  that  "  probably,  if 
he  took  sufficient  pains,  a  man  might  always 
trace  the  owner  of  a  lost  note." 

The  proposition  stated  in  the  text  is  also  sup- 
ported bv  the  cases  holding  that  the  finder  is 
not  obliged  to  seek  the  owner.  See  the  next 
following  paragraph  of  this  division  of  this  sec 
tiotl,  Necessity  of  Seeking  O-uner. 

6  Finder  Not  Obliged  to  Seek  Owner. —  Reg. 
*  Dixon,  Dears.  580,  25  L.  J.  M.  C.  39.  7  Cox 
C  C  35-  Bailey  v.  State,  52  Ind.  462,  21  Am. 
Rep.  182;  State  v.  Dean.  49  Iowa  73,  3'  Am 
Rep.  143;  People  v.  Cogdell,  1  Hill  (N.  V.) 
94;  Biooks  v.  State,  35  Ohio  St.  46. 


v.   lenkins,  2  Tyler  (Vt.)  379-    Compare  the 
statutes  in  other  jurisdictions. 

8.  Marks  as  Means  of  Identifying  Owner  — 
England.  -  Reg.  v.  Mole,  1  C.  &  K.  417,  47  E. 

'lliimis.  -  Lane  v.  People,  10  111.  305;  Tyler 
v.  People,  1  111.  293. 

Indiana.  —  Wolfington  v.  State,  53  Ind.  343- 
Iowa.  —  State  v.  Hayes,  98  Iowa 619,  60  Am. 
St.  Rep.  219. 

Nevada.—  State  v.  Clifford,  14  Nev.  72,  33 
Am.  Rep.  526.  . 

Texas.  —  Stepp  v.  State,  31  Tex.  Cnm.  349- 

9.  Occurrences  Giving  Immediate  Means  of  Dis- 
covering Owner.  —  Reg.  v.  Dixon,  7  Cox  C.  C. 
35.    See  State  v.  England,  8  Jones  L.  (53 

Cairn  Baker  v.  State,  29  Ohio  St.  184,  23  Am. 
Rep   731,  the  defendant  found  a  pocketbook 
in  the  road  where  he  had  seen  the  owner  stand- 
ing a  short  time  before.    It  was  held  that  he 
was  chargeable  with  the  means  of  knowing 
who  the  owner  was.  , 
10.  Circumstances  of  Finding.  —  State  v.  boyd, 
36  Minn.  538.  m_. 
~  Belief  that  Owner  Would  Appear  and  Claim 
Property.  -  Reg.  v.  Moore,  L.  &  C.  1  30  L.  J . 
M.  C.  77,  7  Jur.  N.  S.  172,  3  L.  T  N.  S.  710, 
o  W    R    276.  8  Cox  C.  C.  416.    I"  'his  case 
Lord   Cockburn  thought  that  a  shopkeeper 
who  found  money  that  had  been  dropped  in 
the  shop  by  a  customer  had  means  of  knowing 
who  the  owner  was,  because  he  must  have 
known  that  the  owner  would  come  back  in 
search  of  his  money. 

In  Brooks  v.  State.  35  Ohio  St.  46.  the  court 
went  so  far  as  to  hold  that  the  fact  that  money 
was  found  near  a  hitching  post  where  it  had 
been  lost  by  the  owner  several  weeks  before 
when  he  hitched  his  horse  there  was  sufficient 
to  give  the  finder  the  means  of  knowing  who 
the  owner  was. 

Article  Dropped  in  Private  Residence.  -  1  he 
fart  that  an  article  is  found  on  the  floor  of  a 
private  residence,  indicates  who  the  owner  is 
or  that  he  may  be  found,  even  if  it  could  be 
considered  that  it  was  lost.  Reg.  v.  Kerr,  a 
C.  &  P.  176,  34  E.  C.  L.  34i- 
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with  knowledge  of  the  owner  by  reason  of  his  previous  acquaintance  with  the 

goods.  1 

d.  Intent  at  Time  of  Taking.  —  Another  essential  clement  of  larceny 
by  the  finder  of  lost  goods  is  that  he  must  have  intended  to  appropriate  the 
goods  at  the  very  time  he  took  them  into  his  possession.  If  he  took  them 
without  such  intent,  an  appropriation  pursuant  to  a  subsequently  formed 
intent  is  not  larceny.3 

Evidence  of  Intent.  — ■  The  existence  of  a  felonious  intent  at  the  time  of  pick- 
ing up  lost  property,  like  the  intent  with  which  any  act  is  done,  does  not 
require  positive  testimony,  but  it  may  be  shown  by  the  facts  and  circum- 
stances preceding,  attending,  and  following  the  finding.3  Thus,  it  is  compe- 
tent to  show  the  conduct  of  the  party  in  regard  to  the  thing  found,4  his 
declarations  after  the  finding,5  and  his  means  of  knowing  or  of  ascertaining 
the  owner.0  And  it  has  also  been  held  that  evidence  of  a  belief  that  lost  goods 
belong  to  the  finder  was  admissible  to  disprove  a  felonious  intent.7 

3.  Effect  of  Restitution.  —  The  cases  declaring  when  the  finder  of  lost  prop- 
erty is  guilty  of  larceny  seem  to  make  appropriation  by  the  finder  essential, 
and  therefore  it  would  seem  that  when  there  has  b.een  such  appropriation  a 
return  or  restitution  by  the  finder  will  not  purge  the  offense.8  It  has  accord, 
ingly  been  held  that  the  finder  is  guilty  of  larceny  if  he  restores  the  goods 
merely  because  a  reward  is  offered,0  or  if,  when  detected,  he  returns,  not  the 
thing  itself,  but  the  equivalent, 10  though  the  fact  that  restitution  was  made  or 
offered  might  be  evidence  that  the  taking  was  without  felonious  intent. 

VII.  Taking  Goods  under  Claim  of  Right.  —  If  one,  in  good  faith,  takes 
the  property  of  another,  believing  it  to  be  his  own  or  that  he  has  a  right  to  its 
possession,  though  his  claim  is  unfounded,  he  is  not  guilty  of  larceny,  because 
there  is  no  felonious  intent  to  deprive  another  of  his  property,11  and  it  isimma- 

1.  Previous  Acquaintance  with  Goods.  —  Griggs 
v.  State,  58  Ala.  426;  Wolfington  v.  State,  53 
Ind.  343. 

2.  Intent  Must  Exist  at  Time  of  Taking  —  Eng- 
land. —  Reg.  v.  Preston,  5  Cox  C.  C.  390,  2 
Den.  C.  C.  353,  T.  &  M.  641,  21  L.  J.  M.  C.  41, 
i6Jur.  109;  Reg.  v.  Shea,  7  Cox  C.  C.  147; 
Reg.  v.  Christopher,  8  Cox  C.  C.  91,  Bell  Cr.' 
Cas.  27,  28  L.  J.  M.  C.  35,  5  fur.  N.  S.  24,  7 
W.  R.  60.  See  Reg.  v.  Yorke,  2  C,  &  K.  841, 
61  E.  C.  L.  841,  1  Den.  C.  C.  335,  T.  &  M.  20, 
18  L.  J.  M.  C.  3S,  12  Jur.  1078,  3  Cox  C.  C.  181. 

Alabama.  —  Griggs  v.  State,  5S  Ala.  426; 
Weavers.  State,  77  Ala.  26;  Allen  •  •.  State,  91 
Ala.  19,  24  Am.  Si.  Rep.  856;  Beckham  v. 
Slate,  100  Ala.  15;  Smith  v.  Stale,  103  Ala.  40. 

Connecticut.  —  Ransom  v.  State,  22  Conn.  161. 

Delaware.  —  State  v.  Brick,  2  Harr.  (Del.) 
530. 

Indiana. — Starck  v.  State,  63  Ind.  285,  30 
Am.  Rep.  214. 

Iowa.  —  State  v.  Pratt,  20  Iotva  267. 

Minnesota.  — State  v.  Lew,  23  Minn.  104,  23 
Am.  Rep.  678. 

Missouri.  —  State  v.  Curran,  18  Mo.  321. 

Nebraska.  —  Lamb  v.  State,  40  Neb.  312. 

Nevada. — State  v.  Clifford,  14  Nev.  72,  33 
Am.  Rep.  526. 

New  York.  —  People  v.  Hendrickson,  18  N. 
Y.  App.  Div.  404;  People  v.  Anderson,  14 
Johns.  (N.  Y.)  294. 

North  Carolina.  —  State  v.  Roper,  3  Dev.  L. 
(14  N.  Car.)  473,  24  Am.  Dec.  26S;  State  v. 
Arkle,  116  N.  Car.  1017. 

Texas.  —  Martinez  v.  State,  16  Tex.  A'pp.  122; 
Stem  rs  v.  State,  (Tex.  Crim.  T900)  55  S.  VV. 
Rep.  334. 


Virginia.  —  Hunt  v.  Com.,  13  Gratt.  (Va.) 
757,  70  Am.  Dec.  443;  Tanner  v.  Com.,  14 
Gratt.  (Va.)635;  Perrin  v.  Com.,  87  Va.  554. 

3.  Circumstantial  Evidence  to  Prove  Intent.  — 

Griggs  v.  State,  58  Ala.  425;  Weaver  v.  State, 
77  Ala.  26.  See  also  supra,  this  title,  Elements 
of  Larceny — Intent  in  Larceny  —  Evidence  of 
Intent. 

4.  Conduct  of  Finder.  —  Allen  v.  State,  91  Ala. 
19,  24  Am.  Si,  Rep.  856;  Com.  v.  Titus,  116 
Mass.  42,  17  Am.  Rep.  138. 

Secretly  Taking  Lost  Property  and  refusing  to 
surrender  it,  is  evidence  of  felonious  intent. 
Slate  v.  Trexler,  4  Law  Repos.  (4  N.  Car.)  90. 

5.  Evidence  of  Intent  —  Declarations  After  Find- 
ing.—  Com.  v.  Titus,  116  Mass.  42,  17  Am. 
Rep.  138. 

6.  Means  of  Knowing  or  Ascertaining  Owner.  — 

Allen  v.  State,  91  Ala.  19,  24  Am.  St.  Rep. 

856. 

7.  Erroneous  Relief  as  to  Rights  of  Finder.  — 

Reg.  v.  Reed,  C.  &  M.  306,  41  E.  C.  L.  170. 
But  see  contra,  Slate  v.  Welch,  73  Mo.  284,  39 
Am.  Rep.  515. 

8.  See  supra,  this  section,  Appropriation  by 
Finder  May  Be  Larceny. 

9.  Restoring  Goods  Merely  for  Reward.  —  Reg. 
v.  Peters,  1  C.  &  K.  245,  47  E.  C.  L.  245;  Reg. 
v.  Reed,  C.  &  M.  306,  41  E.  C.  L.  170. 

10.  Returning  Equivalent. — State?.  Bolander, 
71  Iowa  706.  As  to  the  effect  of  making  resti- 
tution generally,  see  infra,  this  title,  Recovery 
and  Restitution  of  Stolen  Goods. 

11.  Taking  under  Bona  Fide  Claim  of  Right  Not 
Larceny  —  England.  —  Reg.  v.  Wade,  11  Cox 
C.  C.  549;  Reg.  v.  Halford,  18  L.  T.  N.  S.  334, 
16  W.  R.  731,  11  Cox  C.  C.  88;  Rex  v.  Jenner, 

?23  Volume  XVII  I. 


Taking  Good.. 


LARCENY. 


under  Claim  of  Right. 


terial  that  the  taker,  at  the  time,  had  knowledge  of  the  existence  of  an  adverse 
d  m  bv  another  person.'  Whether  the  claim  asserted  was  bona  fide  ox  only 
fcob^ble  p  etenK  to  obtain  possession,  is  a  question  of  fact  for  the  jury,' 

Natu  of  Claim.  -  The  claim  under  which  the  party  acts  must  be  a  claim  of 
ownership  or  right  to  possession  of  the  specific  thing.  It  has  accordingly  been 
S  that  it  ^larceny  to  take  money  or  other  property  with  the  intent  to 
aoorop  at e  it  to  the  payment  of  a  debt  due  the  taker  from  the  owner,*  unless 
the act  was  done  in  the  belief  that  the  owner  of  the  thing  taken  was  willing 
that  it  should  be  applied  in  satisfaction  of  the  debt. 

Taking  by  Authority  of  Third  Person.  -  It  is  not  necessary  that  the  taking  should 
i  „™£*  "yc7aim  of  rio-ht  in  the  party  himself,  but  it  is  sufficient  if  he  takes 
by  the  authority  of  a  third  person  whom  he  believes  in  good  faith  to  be  the 
owner  or  entitled  to  the  possession.5 


M 


C.  79;  Merry  v.  Green,  7  M.  &  W. 


7  L.  J. 

623. 

Alabama.  —  Morningstar  v.  State,  55  Ala.  148; 
Bonham  v.  State,  65  Ala.  456;  Black  v.  State, 
83  Ala.  81,  3  Am.  St.  Rep.  691. 

California.  —  People    v.   Eastman,   77  Cal. 
171  •  People  v.  Devine,  95  Cal.  227. 

Florida.  —  Baker  v.  State,  17  Fla.  406;  Dean 
v.  State,  (Fla.  1899)  26  So.  Rep.  638. 

Georgia.  — Cook  v.  State,  29  Ga.  75;  Causey 
v  State,  79  Ga.  564,  "  Am.  St.  Rep.  447; 
Scales  v.  State,  85  Ga.  5+0;  Lee  v.  State,  102 
Ga.  221,  103  Ga.  587. 

Iowa.  —  State  v.  Larson.  85  Iowa  659. 

Kentucky.  —  Utz  v.  Com.,  3  Ky.  L.  Rep.  88; 
Searls  v.  Com.,  7  Ky.  L.  Rep.  223;  Kirk*. 
Com.,  (Ky.  1891)  14  S.  W.  Rep.  1089  12  Ky  L. 
Rep.  707;  Ross  v.  Com.,  (Ky.  1892)  20  S.  W. 
Rep.  2T4,  14  Ky.  L.  Rep.  259. 

Louisiana.  —  State  v.  Thomas,  30  La.  Ann. 

Massachusetts.—  Com.  v.  Weld,  Thach.  Crim. 
Cas.  (Mass.)  157.  „    ...  , 

Michigan.  —  People  v.  Hillhouse,  80  Mich. 
580-  People  v.  SchulU,  71  Mich.  315. 

Mississippi.  —  McDaniel  v.  Stale,  8  Smcd.  & 
M.  (Miss.)  401,  47  Am.  Dec.  93;  Buchanan  v. 
State,  (Miss.  1889)  5  So.  Rep.  617. 

Missouri.  —  Witt  v.  State,  9  Mo.  671;  Slate 
v.  Homes,  17  Mo.  379.  57  Am.  Dec .  260;  Stale 
v.  Shermer,  55  Mo.  83;  State  v.  Warden,  94 
Mo.  648.  .  .       ,„  _ 

New  York.  —  People  v.  Grim,  (Supm.  Ct. 
Gen.  T.)  3  N.  Y.  Crim.  317. 

North  Carolina.  —  State  ^.  Thompson,  95  N. 
Car.  596.  . 

Oregon.-*  State  v.  Swayze,  11  Oregon  357; 
State  v.  Huffman,  16  Oregon  15. 

Pennsylvania.  —  Com.  <•.  Jackson,  Vaux  (1  a.) 

^Tennessee.  —Lancaster  f.  State,  3  Coldw. 

(Tenn.)  339-  9*  Am-  Dec-  288-  „ 

Texas.  —  Kay  v.  Stale,  40  Tex.  29;  Varas  v. 

State,  41  Tex.  527;  Smith  v.  State,  42  Tex.  445; 

Darnell  v.  State,  43  Tex.  147;  Debbs  v.  Slate, 

43  Tex   650;  Miles  v.  State,  1  Tex.  App.  510; 

Loza  v.  Slate,  1  Tex.  App.  48S,  28  Am.  Rep. 

416-  Harris  v.  State,  2  Tex.  App.  102;  Sey- 

more  v.  State,  12  Tex.  App.  391;   "arris  v 

State.  17  Tex.   App.  J77;  Small  v.  Stale  18 

Tex   App   336;  Boyd  v.  State,  18  Tex.  App. 

330-    McGowan  v.  State,  27  Tex.  App  183; 

Brooks  -..State,  (Tex.  Crim.  1894).  27  S.  W. 

Rep  141;  Black  v.  State,  38  Tex  Crim.  58. 
Reason  of  Rule  -  Absence  of  Felonious  Intent. 

_  Baker  v.  Stale,  17  Fla.  406;  Com.  v.  Weld. 


Thach.  Crim.  Cas.  (Mass.)  157;  State  v.  Homes, 
17  Mo.  379.  57  Am.  Dec.  269. 

Retaking  by  Infant  Vendor  Not  Larceny.  —  Utz 
v.  Com.,  3  Ky.  L.  Rep. -88. 

Taking  Back  Goods  Sold  under  Duress  or  by  Ex- 
ecutory Contract  Held  Not  Larceny.  —  Love  v. 
Stale,  78  Ga.  66,  6  Am.  St.  Rep.  234. 

Taking  in  Assertion  of  Lien  Not  Larceny.  —  Reg. 
v  Wade,  n  Cox  C.  C.  549- 

Disposing  of  Another's  Property  in  the  beliet 
that  the  owner  had  authorized  the  act  is  not 
larceny.    State  v.  Barrackmore,  47  Iowa  684. 

There  Must  Be  an  Honest  Belief  on  the  part  of 
the  taker  that  he  has  a  right  to  the  thing.  An 
"  impression  "  to  that  effect  is  not  sufficient. 
Morrisette  v.  State,  77  Ala.  71.  _ 

1.  Knowledge  of  Existence  of  Adverse  Claim  by 
Another.  —  Morningstar  v.  State,  55  Ala.  148. 

2  Bona  Fides  of  Claim  a  Question  for  Jury.  — 
Reg  v  Wade,  11  Cox  C.C.  549;  Varas  z/.  State, 
41  Tex.  527;  Thompson  v.  State,  43  Te>:-  26S: 
Shocfercatcr  v.  State,  5  Tex.  App.  207. 

3  Taking  Money  by  Creditor  to  Fay  Himself 
Held  Larceny.  — Com.  v.  Ptchbins  8  Gray 
(Mass)  492;  Gettinger  v.  Stale,  13  Neb.  30b; 
People  v.  Solomon,  (Supm.  Ct.  App.  Div.)  42 
N  Y.  Supp.  573.  12  N.  Y.  App.  Div.  627:  Lan- 
caster v.  State,  3  Coldw.  (Tenn.)  339-  QI  Am. 
Dec.  288.  Contra,  see  Wolf  v.  State,  14  lex. 
App.  210.  ,       .  .  .  , 

In  Stater.  Bond,  8  Iowa  540,  the  trial  judge 
instructed  the  jury  that  in  the  cases  which  lav- 
down  the  rule  stated  in  the  text  the  subject  of 
the  taking  was  property  other  than  money,  and 
that  if  monev  was  taken  under  a  claim  that 
the  owner  was  indebted  to  the  taker  to  the 
amount  taken,  it  was  not  larceny.  The  supreme 
court  did  not  pass  on  the  correctness  of  this 
proposition,  but  held  thai  the  instruction  as  a 
whole  was  as  favorable  to  the  defendant  as  he 
could  expect. 

Reprisals.  -  In  Lancaster  v.  State.  3  Coldw 
(Tenn  )  339,  91  Am.  Dec.  2SS,  it  was  held  that 
the  prevalence  of  an  opinion  in  a  community 
that  the  two  contending  parties  in  the  civil 
war  had  the  right  to  reimburse  themselves  for 
losses  occasioned  by  either,  would  not  be  an 
excuse  for  an  act  which,  in  the  absence  of  such 
opinion,  would  be  larceny. 

4  Belief  that  Owner  Acquiesced  in  Taking  to 
Pay  Debt. -State  v.  Williams.  95  Mo.  247,  6 
Am.  St.  Rep.  46.  ,  ,  _  r  .. 

•  5.  Taking  bv  Authority  of  Third  Person.  —  Cook 
v  State  -9  Ga  75;  McDaniel  v.  State,  8  Smed. 
&  Ml  (Miss.)  401,  47  Am.  Dec.  93:  State  v. 
Huffman,  16  Oregon  15:  Lawrence  v.  Mate, 
Volume  Will. 
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Secrecy  in  Taking.  —  The  fact  that  the  taking  was  done  secretly  makes  no 
difference  except  so  far  as  it  may  tend  to  disprove  the  claim  of  right.1 

Civil  liability. —  If  the  claim  under  which  the  goods  were  taken  was  unfounded, 
the  taker,  though  not  guilty  of  larceny,  may  nevertheless  be  held  civilly  liable 
for  a  trespass.8 

Evidence.  — It  is  not  necessary  for  the  defendant  to  satisfy  the  jury  that  he 
was  in  fact  the  owner  of  the  goods  alleged  to  have  been  stolen  or  that  he  took 
them  under  a  bona  fide  claim  of  right. :{  The  burden  is  on  the  prosecution  to 
establish  the  guilt  of  the  defendant  beyond  a  reasonable  doubt,  and  this 
requirement  is  not  satisfied  if  the  evidence  leaves  it  in  doubt  whether  or  not 
the  property  taken  was  the  defendant's,'1  or  whether  the  defendant  honestly 
believed  either  that  he  was  the  owner  or  that  he  had  a  right  to  the  possession.5 
Publicity  of  taking  is  regarded  as  very  strong  evidence  of  the  good  faith  of  the 
defendant's  claim,0  and  of  still  more  force  is  the  fact  that  the  claim  was  not 
for  the  defendant  himself  but  for  another.7 

The  Declarations  of  the  defendant  while  in  possession  of  the  property  alleged 
to  have  been  stolen,  showing  how  his  claim  originated,  are  not  admissible,  being 
no  part  of  the  res  gcst(B.H 

VIII.  Bringing  Stolen  Goods  from  Another  Country  or  State  —  1.  Doc- 
trine in  England.  —  The  English  courts  have  always  held  that  the  asportation 
to  England  of  goods  stolen  in  another  sovereignty  could  not  be  regarded  as  a 
continuation  and  renewal  of  the  original  taking,  and  was  therefore  not  an 
offense  against  the  laws  of  England  for  which  the  thief  could  be  tried.9  This 
rule  applies  to  goods  stolen  anywhere  out  of  the  kingdom,  though  within  the 
king's  dominions,  as  in  Jersey,10  Guernsey,11  or  Scotland.12 

2.  Doctrine  in  Canada.  —  In  Canada  it  is  provided  by  statute  that  one  who 
steals  goods  in  another  country  and  brings  them  to  Canada  shall  be  deemed 
guilty  of  larceny  therein,13  if  the  original  taking  was  such  as  to  constitute 
larceny  under  the  laws  of  Canada. 14 

3.  Doctrine  in  United  States  —  a.  By  STATUTE.  —  In  some  states  there  are 
statutes  which  visit  the  penalties  of  larceny  on  the  bringing  into  such  states  of 

Tex.  Crim.  1895)  30  S.  W.  Rep.  668;  Wilson  were  stolen  on  the  high  seas  and  brought  into 

v.  State,  37  Tex.  Crim.  373.  England,  the  thief  could  not  be  punished  by 

Taking  under  Purchase  from  One  Who  Claimed  the  courts  of  common  law,  because  the  crime 

to  Be  Owner.  —  Wilkerson  v.  State,  21  Tex.  was   committed    within    the   jurisdiction  of 

App.  5or.      ^          ^  anolher  court,  and  it  would  be  to  subject  the 

1.  Secrecy  in  Taking.  —  Collins  Manning,  criminal  to  be  put  twice  in  jeopardy  for  the 
(Supm.  Ct.  Gen.  T.)  1  N.  Y.  St.  Rep.  193.  same  act.    Bui  jurisdiction  in  such  cases  is 

2.  Civil  Liability.  —  People  v.  Eastman,  77  given  to  the  common-law  couris  by  24  &  25 
Cal.  i7r.    See  also  the  title  Trespass.  Vict.,  c.  96,  §  115.    Reg.  v.  Peel,  L.  &  C  331 

3.  Burden  of  Proof  Not  on  Defendant.  —  State  32  L.  J.  M.  C.  65,  8  Jur.  N.  S.  1185,  7  L.  T.  n' 
v.  Huffman,  16  Oregon  15.  S.  336,  n  W.  R.  40,  9  Cox  C.  C.  220. 

4.  Reasonable  Doubt  as  to  Ownership.  —  Black  10.  Larceny  in  Jersey.  —  Rex  v.  Prowes  1 
v.  Stdte,  83  Ala.  81,  3  Am.  Si.  Rep.  691;  Evans  Moody  349. 

p.  Slate,  15  Tex.  App.  31.  11.  Larceny  in  Guernsey.  —  Reg.  v.  Debruiel, 

0.  Reasonable  Doubt  as  to  Good  Faith  of  Claim.  n  Cox  C.  C.  207. 

—  Bray  v.  State,  41  Tex.  560;  Camplin  v.  State,  12.  Larcenyin  Scotland.  —  Rex  v.  Anderson  2 

1  lex.  App.  10S.  East  P.  C.  772. 

6.  Publicity  of  Taking.  —  Causey  v.  State,  79  Afterwards  it  was  provided  by  slatute  that 
~  5m~V-tr  Arn'  St'  Rep'  447'  a  larceny  committed  anywhere  in  the  United 

7.  Taking  under  Claim  for  Third  Person.  —  Cook  Kingdom  should  be  punishable  in  any  patt 
^'o  i1;,,2l)(?1,  75-  thereof  10  which  the  stolen  goods  might  be 

8.  Declarations  of  Defendant.  —  Allen  v.  State,  taken.    13  Geo.  3,  c.  31,  §  4. 

71  Ala.  5.    See  generally  ihe  titles  Declara-  13.  Bringing  into  Canada  Goods  Stolen  in  Another 

riONS  iin  Evidence),  vol.  9,  p.  5;  Res  Gesive.  Country  Declared  Larceny  by  Statute.  —  Reg.  v. 

9.  Bringing  into  England  Goods  Stolen  in  An-  Hennessy,  35  U.  C.  Q.  B.  603'  Reg.  v.  Mason 
other  Country  Not  Larceny.  —  Rex  v.  Anderson,  22  U.  C.  C.  P.  246. 

2  East  P.  C.  772,  Rex  v.  Parry,  2  East  P.  C.  14.  Original  Taking  Must  Be  Larceny  under 
773:  Reg  v.  Carr,  15  Cox  C.  C.  131,  note;  Laws  of  Canada.  —  Reg.  v.  Hennessv,  35  U.  C. 
Keg.  v.  Madge,  9  C.  &  P.  29,  38  E.  C.  L.  23;  p.  B.  603,  citing  Dominion  statute  32  &  33 
Kex  v.  Piowes,  1  Moody  349.  Vict.,  c.  31,  §  113. 

Larceny  on  High  Seas.  —  In  Butler's  Case,  13  In  New  Brunswick,  before  the  passage  of  the 

Loke  53,  it  was  held  that  where  Ihe  goods  Dominion  slatute  the  original  taking  must 
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eoods  stolen  in  another  state  or  in  a  foreign  country.1  Sometimes  it  is 
Spressly  provided  that  the  original  taking  must  have  been  such  f  to  OMt 
S  larceny  under  the  laws  of  the  jurisdiction  where  it  occurred,*  but  in  the 
absence  o?7such  provision  it  is  generally  held  that  the  laws  of  the  state  to 
which  the  stolen  goods  were  brought  are  to  govern  in  this  respect.3 
W  The of  These  Statutes  has  been  often  questioned,  but  they  have 
u  7nnh,-l  1  in  each  case  1  though  in  one  state  a  doubt  was  expressed  as  to 
&efsuch "..jS^  valid^  so  far  as  they  related  to  goods  stolen  in  a 

f0igniNCOABSKNCE  OF  STATUTE.  -  There  is  a  radical  difference  of  opinion  as 
to  whether  the  bringing  into  a  state  of  goods  stolen  in  another  state  or  m  a 
orei  'n  country  is  larceny  in  the  state  to  which  the  stolen  goods  are  brought, 
?  Ms  not  so  declared  by  statute.    One  line  of  authorities  holds  that  bringing 
to  en  goods  into  a  state  is  not  an  offense  of  which  its  laws  can  take  cogni- 
zance6  but  that  the  party  can  only  be  considered  a  fugitive  from  justice  from 
the  state  o -country  where  the  goods  were  stolen.'    This  doctrine  is  supported 
both  by  reason  and  by  authority,  because  it  would  be  punishing  an  offense 
aeainsVthe  laws  of  another  sovereignty,*  and  also  because  a  conviction  or 
acq      a    n  the  jurisdiction  where  the  original  taking  occurred  wou  d  not  bar 
a  prosecution  in  the  jurisdiction  to  which  the  goods  were  subsequently  carried, 


have  been  larceny  under  the  laws  of  the  juris- 
diction where  it  occurred.  Reg.  v.  Hill,  10  N. 
Bruns.  630.  . 

1  Bringing  Stolen  Goods  into  State  Punishable 
as  Larceny  —  Alabama.  -  State  v.  Seay, 3  Slew. 
(Ala.)  123,  20  Am.  Dec.  66;  Alsey  v.  State,  39 
Ala.  664.  „  .,  ,„ 

Kansas.  —  McFarland  v.  State,  4  Kan.  68. 

Michigan.  —  People  v.  Williams,  24  Mich. 
156,  g  Am.  Rep.  119. 

Missouri.  —  Hemmaker  v.  Slate,  12  Mo.  453, 

51  Am.  Dec.  172. 

Montana.—  State  v.  Kief,  12  Mont.  92. 

New  York.  —  People  v.  Burke,  11  Wend.  (N. 
Y.)  129. 

Oregon.  —  State  v.  Barneit,  15  Oregon  77. 
Tennessee.  —  Foster  v.  State,  9  Baxt.  (Tenn.) 
353;  Northington  v.  State,  14  Lea  (Tenn.)  424; 
State  v.  Mathews,  87  Tenn.  689. 

Texas.  —  Carter  v.  State,  37  Tex.  362;  West 
v.  State,  27  Tex.  App.  472:  Granado  v.  State 
37  Tex.  Crim.  426.    See  also  the  various  local 
codes  and  suitutes. 

2.  Criminality  Determined  by  Law  of  Place  of 
Original  Taking.  —  Carmisales  v.  State,  11  Tex. 
App.  474;  Fernandez  v.  State,  25  Tex.  App. 
538.  , 
This  limitation  goes  only  to  the  nature  ot 
the  act  and  not  to  the  jurisdiction  of  the  courts 
of  the  place  where  the  theft  was  committed. 
Thus,  where  a  white  man  stole  a  horse  in 
the  Cherokee  Nation,  Indian  Teiritory.  and 
brought  it  into  Texas,  he  could  be  convicted 
under  the  Texas  statute,  though  a  white  man 
could  not  be  punished  under  the  law  of  the 
Cherokee  Nation.  Clark  v.  State,  27  Tex.  App. 
405:  Green  v.  State,  (Tex.  Crim.  1896)  34  S.  W. 
Rep.  283. 

3.  Criminality  Determined  by  Law  of  State  to 
Which  Goods  Were  Carried.  —  Murray  v.  State, 
18'Ala.  727;  Spencer  v.  State,  20  Ala.  24;  State 
v  Kief,  12  Mom.  92  (one  of  tde  judges  dissent- 
ing).   See  Monissev  v.  People,  11  Mich.  327. 

4  Statutes  Held  Constitutional—  A labat 
State  v.  Seay,  3  Stew.  (Ala.)  123,  20  Am.  Dec.  66 


Kansas.  —  McFarland  r.  State,  4  Kan.  68. 
Michigan.  —  Morrissey  v.  People,  11  Mich. 
327;  People  v.  Williams,  24  Mich.  156,  9  Am. 

ReP-  II9-  ^  i,r 

Missouri.  -  Hemmaker  v.  State,  12  Mo.  453. 

51  Am.  Dec.  172;  State  v.  Williams,  35  Mo. 

229;  State  v.  Butler,  67  Mo.  59. 
New  York.  —  People  v.  Burke,  11  Wend.  (N. 

Y.)  129. 

Tennessee.  —  State  v.  Mathews,  87  Tenn.  689. 
5.  Doubt  Expressed  as  to  Goods  Stolen  in  Foreign 
Country.  —  Morrissey  v.  People,  11  Mi£*;327- 
6  Bringing  Stolen  Goods  into  State  Held  Not 

Larceny  -  Indiana.  —  Beal  v.  State,   15  Ind. 

Louisiana.  —  State  v.  Reonnals,  14  La.  Ann. 

276 

Nebraska.  —  People  v.  Loughridge,  1  Neb. 

11,  93  Am-  Dec-  325-  VT        .  , 

Nevada.—  State  v.  Newman,  9  Nev.  48.  lb 

Am.  Rep.  3.  . 
New  Jersey.  —  State  v.  Le  Blanch,  31  N.  J. 

L.  82.  „    ,  T  , 

New  York.  —  People  v.  Gardner,  2  Johns. 
(N  Y)  477;  People  v.  Schenck,  2  Johns.  (N. 
Y  )  479  Afterwards  the  case  of  People  v. 
Gardner,  2  Johns.  (N.  Y.)  477,  was  re-examined 
and  its  correctness  doubted.  People  v.  Burke, 
11  Wend  (N.  Y.)  129.  The  matter  is  now  reg- 
ulated by  statute  in  New  York.  See  supra, 
this  section,  Doctrine  in  Untied  States  — By 
Statute,  TI 
North  Carolina.  —  State  v.  Brown,  I  Hayw. 

(2  N.  Car.)  100. 

Pennsylvania.  —  Simmons  v.  Com.,  5  »inn. 

(Pa.)  617.  _  „  . 

Tennessee.-  Simpson  v.  State,  4  Hun]pr>- 
(Tenn  )  456.  The  matter  is  now  regulated  by 
statute  in  Tennessee.  See  supra,  this  section. 
Doctrine  in  United  States  —  By  Statute 

7.  Thief  Treated  as  Fugitive  from  Justice.  — 
People  v.  Gardner,  2  Johns.  (N.  Y.)  477;  Sim- 
mons v.  Com.,  5  Binn.  (Pa.)  617. 

8.  See  the  title  Foreign  Laws,  vol.  13.  P- 
1054. 
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and  vice  versa,1  whereby  the  offender  might  be  put  twice  in  jeopardy  for  the 
same  offense.8 

Opposed  to  the  doctrine  just  stated  is  a  line  of  cases  which  hold  that  it  is 
larceny  to  bring  into  a  state,  either  personally  or  by  an  innocent  agent,  goods 
stolen  in  another  state  3  or  in  a  foreign  country ; 4  though  in  some  cases  a  dis- 
tinction has  been  made  between  goods  stolen  in  another  state  and  goods  stolen 
in  a  foreign  country.5  These  decisions,  so  far  as  they  relate  to  goods  stolen 
in  another  .state,  are  based  on  a  supposed  analogy  between  the  common-law 
rule  respecting  counties  and  the  condition  of  the  several  states  of  the  Union, 
existing  as  they  do  under  one  general  government,0  and,  though  the  rule  is 
well  settled  in  the  jurisdictions  where  it  has  been  adopted,  it  seems  clear  that 
the  analogy  does  not  exist,  because  the  states  are  foreign  with  respect  to  each 
other,  except  for  national  purposes.7  Furthermore  the  analogy  is  denied  by 
the  many  well-considered  cases  which  hold  that  it  is  not  an  offense  against  the 
laws  of  a  state  to  bring  within  its  limits  goods  stolen  in  another  state.8  In 
Maine  the  court  has  expressed  dissatisfaction  with  the  whole  doctrine,  though 
admitting  that  it  is  well  established  in  that  state.9 

IX.  Attempts  to  Commit  Larceny  —  1.  Attempt  as  Substantive  Offense.  —  An 
attempt  to  commit  larceny  is  a  crime  and  is  punishable  in  the  same  manner  as 
the  larceny  had  it  been  accomplished. 10 

2.  What  Constitutes  an  Attempt  —  a.  In  General.  —  An  attempt  to  commit 
larceny  is  the  doing  of  some  overt  act  or  acts  which  would,  in  the  usual  and 
natural  course  of  events,  if  unhindered  by  extraneous  causes,  result  in  the 
commission  of  a  larceny,  but  which  fall  short  of  actual  consummation;11  that 
is,  the  transaction  which  would  constitute  larceny,  if  completed,  must  have 
been  actually  commenced. 18  Mere  preparation  for  the  commission  of  a  larceny 
is  not  an  attempt  to  commit  the  offense.13 

1.  See  infra,  this  title,  Doctrine  of  Former 
Jeopardy. 

2.  Prohibition  Against  Putting  Person  Twice  in 
Jeopardy.  —  See  the  title  Jeopardy,  vol.  17,  p. 
580. 

3.  Bringing  Stolen  Goods  from  Another  State  or 
Country  Held  Larceny — Connecticut  — State  v. 
Ellis,  3  Conn.  185,  8  Am.  Dec.  175. 

Illinois.. —  Stinson  v.  People,  43  111.  399. 

Iowa.  —  State  v.  Bennett,  14  Iowa  479. 

Kentucky.  —  Ferrill  v.  Com.,  i  Duv.  (Ky.)  154. 

Maine.  —  State  v.  Sampson,  45  Me.  608,  fol- 
lowing the  early  Massachusetts  cases. 

Maryland.  —  Cummings  v.  State.  I  Har.  & 
J.  (Md.)  340;  Worthington  v.  State,  58  Md.403, 
42  Am.  Rep.  338. 

Massachusetts.  —  Com.  v.  Cullins,  i  Mass. 
116;  Com.  v.  Andrews,  2  Mass.  14,  3  Am.  Dec. 
17;  Com.  v.  Holder,  9  Gray  (Mass.)  7;  Com. 
v.  Macloon,  101  Mass.  1,  100  Am.  Dec.  8q; 
Com.  v.  Parker,  165  Mass.  526. 

Mississippi.  —  Watson  v.  State,  36  Miss.  593. 

Ohio.  —  Hamilton  v.  State.  11  Ohio  435. 

Oregon.  —  State  v.  Johnson,  2  Oregon  115. 
This  is  now  the  rule  by  statute  in  Oregon. 
Slate  v.  Barneii,  15  Oregon  77. 

South  Carolina.  —State  v.  Hill,  19  S  Car 
435. 

Vermont.  —  Slate  v.  Barlleil,  11  Vt.  650. 
Goods  Brought  into  State  by  Agent.  —  Com.  v. 
White.  123  Mass.  430,  25  Am.  Rep.  116. 

4.  Bringing  into  State  Goods  Stolen  in  Foreign 
Country  Held  Larceny.  —  State  v.  Underwood  40 
Me.  181,  77  Am.  Dec.  254. 

5.  Bringing  into  State  Goods  Stolen  in  Foreign 
Country  Held  Not  Larceny.  —  Com.  v.  Uprichard, 
Itxr&y  (Mass.)  434,  63  Am.  Dec.  762;  Stanley 
v.  State,  24  Ohio  St.  lOG,  15  Am.  Rep.  604. 


6.  Analogy  to  Counties.  —  Com.  v.  Cullins,  1 
Mass.  116;  Com.  v.  Andrews,  2  Mass.  14,  3 
Am.  Dec.  17;  Com.  v.  Holder,  9  Gray  (Mass.) 
7;  Com.  v.  Uprichard,  3  Gray  (Mass.)  434,  63 
Am.  Dec.  762. 

As  to  the  rule  that  where  goods  stolen  in  one 
county  are  carried  into  another  county  in  ihe 
same  state,  the  thief  may  be  iried  in  either 
county,  see  infra,  this  tille,  Doctiine  of  Former 
Jeopardy;  and  the  title  Larceny,  12  Encyc.  of 
Pl.  and  Pr.  948. 

7.  See  the  titles  Foreign  Laws,  vol.  13,  p. 
1050:  States. 

8.  See  supra,  this  section,  Doctrine  in  United 
States  —  In  Absence  of  Statute,  note  Bringing 
Stolen  Goods  into  State  Held  Not  Larceny. 

9.  Staler.  Stimpson,  45  Me.  608;  Stale  v. 
Underwood,  49  Me.  181,  77  Am.  Dec.  254. 

10.  See  the  title  Attempts  to  Commit  Crime, 
vol.  3,  p.  25c 

11.  What  Constitutes  Attempt  in  General. — 
Sipple  v.  State,  46  N.  J.  L.  197;  People  v. 
Mann,  113  Cal.  76.  See  also  the  title  Attempts 
to  Commit  Crime,  vol.  3,  p.  250. 

12.  Commencement  of  Transaction  Which  Would 
Be  Larceny  if  Completed.  —  Reg.  11.  Cheeseman, 
L.  &  C.  140,  31  L.  J.  M.  C.  89,  8  Jur.  N.  S.  143, 
5  L.  T.  N.  S.  717,  10  W.  R.  255,  9  Cox  C.  C. 
100;  Reg.  v.  Esmonde,  26  U.  C.  Q.  B.  152; 
Com.  v.  Luckis,  99  Mass.  431,  96  Am.  Dec.  769; 
Sipple  v.  State,  46  N.  J.  L.  197;  People  v. 
Moran,  123  N.  Y.  254,  20  Am.  St.  Rep.  732, 
reversing  54  Hun  (N.  Y.)  279;  Hayes  v.  State, 
15  Lea  (Tenn.)  t\. 

13.  Mere  Preparation  Not  an  Attempt.  —  Sipple 
v.  State,  46  N.  J.  L.  197.  Compare  Griffin  i>. 
State,  26  Ga.  493,  holding  that  taking  an  im- 
pression of  a  warehouse  key  for  the  purpose  of 
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/  4  PCFNY.  and  AccomPlices' 

Doctrine  as  to  Accessories  JK  J 

,  CO.SUMMATXON ^^>^^^S^X^^^ 

settled  that  there  may  be  an  attempt  to .comm*  arcey  g 
£  !X^rh^»^^  e-W,  Pockets  or  opening 
LnTmpty  safe"  or  drawer  with  ^°«£^T{  Grade8  „,  Offense  Which 
Admit  ot  Accessories i.  <'1^M  „,,,„.;"  '-iicable  to  erand  larceny  and  to 
fct^SffS  tittB«E£*  «Uh  not  cpressiy 
declared  grand  larceny.4  offense  which  admits  of 

VttjZSL.  are  he,d  eqaaUy 

^Ko. K^ommon  .aw jvas  ^^^^,1^3^ 
felony,  still  it  was  an  offense  so  tr.v,a n  cllan.   =    t  rat  UK  a  ^ 

cS^nt'^ntlly  tfof  lould^'the  iac.  that  petit  larceny  is  made  a 

mitXt°^  C—  One  an  ^^tt^^^t^ 
constitute  a  person  an  accessory  to  a  crane,  «'^r .before 

^^^iX-^^S^  or  instigates  others  to 
commit  larceny  is  an  accessory  before  the  tact  acTreement  at  or  before 

meanor  at  common  law,  ^ /^^^^^^SJS^  was 
larcenv  "  but  n  the  course  of  tunc  it  was  perceivea  tnari  y 

*3*  statutes  wou!d  seem  to 

nnriifv  1    iS  Car.)  236;  State  v.  Lymburn,  1 

having  a  false  key  made,  is  an  attempt  tocom-      Dudley  L-^U^       i   ^  ^  ^  (dictum). 

mit  larceny.                       tt            »ttomTlt  Tn  North  Carolina  all  larceny  is  declared  petit 

1.  Picking  Empty  Pocket  Held  «  Attempt  to  £  JJ™  ;m       and  it  is  accordingly  held 

Com  nit  Larceny  -  England  -  Reg.  v  Ring,  17  l««  v    .                accessories  to  any  larceny 

C3X  C.  C.  491,  61  L.  J.  M  C.  116,  66  L  T  N  hat -there  ca                  Barden,  1  Dev.  L.  (M 

S.  300,                 on  .his  point  Reg.  v  Collins,  m  that  stale.    M  l                          L.  (49  N . 

L.  &  C.  47i,  10  Jur.  N.  S.  686,  9  Cox  C.  C.  497-  N.  CarJ  518.                          ->N   Car.  93,  2I 

Connecticut.  -  Sta.e  «r.  Wilson  30  Conn  500.  Car.)  440.  J*"*^  r  Tyler,  85  N.  Car.  569: 

Massachusetts.  -  Com.  v.  McDonald,  5  Cush.  Am^Rep.,  4»^W  Caf   >2g;  State  #<  Stroud, 

-  People      Jones,  46  Mich  441.  95  W £ar.  626         _  ^ 

V      W.  -  People       Moran,   123  N    Y.  6.  Season «              4Misdemeanors.  _  See  the 

254,  20  Am.  St.  Rep.  732.  reversing  54  Han  (N.  7.  JJ^^  vol.  t>  p.  a6l. 

Y.)27g.                                         r  ,   ,.n  g  see  the  title  Accessories,  vol.  1,  p.  25/ ■ 

Pennsylvania.  -  Rogers       Com.,  5  S.  &.  R.  8.  JJJ^J^  Be{ore  lte  Fact  -  Advising  or 

'  'I.'              to  Steal  from  Empty  Safe  or  Drawer.  Inji^ing  La.eny  -  G= ^  State.  76  a. 

-Harnck  >.  Slate,  49  Ark.  5>4;  Clark  *.  SoSlb  ^eement  t'o  AssWt  Thief.  -  State  r.  Stan- 

State,  86  Tenn.  511.  '    ?  ,OI 

3.  See  the  title  ACCESSORIES,  vol.  1,  p  260.  leV  Receiver  of'  Stolen  Goods  Not  an  Accessory 

4.  Accessories  in  Grand  J*^--*"  "  Afti  Se  F«t  at  Common  Law.  -  Butler  v. 
King,  R.  &  R-  C.  C.  332;  Kelly,  R.&  After  the  1 act  FosterCr. 
R.  C.  C.  421;  Reg.  v.  Campbell,  8  Quebec  Q.  State  3  McUo  tg 

B.  322:  Parsons  v.  Stale,  43  Ga.  i97-  LaJ?  J£^fw  of  Stoien  Goods  an  Accessory  by 

6  No  Accessories  in  Petit  Larceny.  -  Evans  12.  K £«™  «     _  £vans.  Case,  Foster  73. 

=«•  ^.^JVS^^St^i  395;      TSS^i  I  200;  Foster  Cr.  Law  373;  4  BL 


Case,  roster  73;  =>iaie  •'•  >  .,,  X,  v '  " 
Ann  45-  Ward  v.  People,  3  Hill  (N.  Y.)  395. 
affirmed  6  Hill  (N.  Y.)  144;  State  v.  Hardy, 
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be  operative  as  a  part  of  the  common  law.1  In  some  states,  however,  there 
are  statutes  to  the  same  effect  as  the  English  statutes,2  while  in  other 'states 
receiving  stolen  goods  is  made  a  distinct  offense.3 

Giving  Assistance  to  Thief.  —  One  becomes  an  accessory  after  the  fact  by  assist- 
ing the  thief  to  get  away  with  or  dispose  of  the  stolen  goods,  knowing  them 
to  have  been  stolen,*  or  by  harboring  or  concealing  the  thief,  or  assisting  him 
to  escape.5 

3.  Testimony  of  Accomplices.  —  The  admissibility  and  effect  of  the  testimony 
of  accomplices,  which  is  governed  by  the  same  rules  in  larceny  as  in  other 
cases,  has  been  fully  treated  in  another  part  of  this  work.6 

XI.  Doctrine  of  Former  Jeopardy  —  1.  Doctrine  Stated.  —  It  is  an  ancient 
and  well-established  doctrine  of  the  common  law  that  no  one  shall  be  twice 
put  in  jeopardy  for  the  same  offense.  This  doctrine  was  incorporated  into 
the  Constitution  of  the  United  States,  which  provides  that  no  person  "  shall 
be  subject  for  the  same  offense  to  be  twice  put  in  jeopardy  of  life  or  limb," 
and  the  constitutions  of  nearly  all  the  states  contain  a  similar  provision.7 

2.  Test  of  Identity  of  Offenses.  -—  The  prohibition  of  the  common  law  and  of 
the  constitution  is  against  a  second  jeopardy  for  the  same  "offense,"  that  is 
the  same  identical  act  and  crime.  While  no  infallible  test  for  determining  the 
identity  of  offenses  in  all  cases  has  been  enunciated,  a  test  which  is  of  almost 
universal  application  is  whether  the  facts  required  to  support  the  second 
indictment  would  have  been  sufficient,  if  proved,  to  procure  a  conviction  under 
the  first  indictment.  If  they  would  have  been,  the  offenses  are  identical,  and 
a  jeopardy  under  a  prosecution  for  one  will  bar  a  prosecution  for  the  other.8 

3,  Specific  Applications  of  Doctrine  and  Test  to  Prosecutions  for  Larceny 
and  Other  Offenses  —  a.  Larceny  and  Obtaining  Goods  by  False  Pre- 
tenses. —  The  doctrine  of  former  jeopardy  and  the  test  given  are  of  frequent 
application  in  prosecutions  for  larceny  and  other  offenses  of  a  somewhat 
similar  character.  Thus  it  has  been  held  that  a  prosecution  for  obtaining 
goods  by  false  pretenses  is  not  barred  by  a  former  acquittal  on  a  charge  of 
petit  larceny  based  on  the  same  evidence,  if  such  evidence  is  in  law  incompe- 
tent to  sustain  a  conviction  on  the  charge  of  petit  larceny.9 

But  Recently  in  England  it  has  been  held  that  a  person  cannot,  after  having 
been  convicted  on  an  indictment  for  the  misdemeanor  of  obtaining  credit  for 
goods  by  false  pretenses,  be  lawfully  tried  upon  an  indictment  for  larceny  of 

tt  \  ^"flH11  Statutes  &i  Part,of  Common  Law  in        8.  Test  of  Identity.  -  See  the  title  Jeopardy 
United  States.  —  See  the  title  Common  Law,      vol.  17  p  507 

r  Vt7V«  al5°  ButIer      Slate'        9-  Acquittal'of  Larceny  No  Bar  to  Prosecution 

3  McCord  L.  (S.  Car.)  383.  for  Obtaining  Goods  by  False  Pretenses.  —  Reg 

2.  Receiver  of  Stolen  Goods  Accessory  by  Statute  ii.  Henderson,  C  &  M  3"8  41  E  C  L  183  • 
m  United  States.  - -Slate*.  Weston,  9  Conn.  527,  Dominick  v.  Slate,  40  Ala.'68o  01  Am' Dec 
25  Am.  Dec.  46;  State  v.  Ward,  49  Conn.  429;  496;  State  v.  Reiff,  14  Wash  664 

Bieber  *.  State,  45  Ga.  569;  Minor  v.  State,  58         Theft  and  Swindling.  -  In  Texas  it  has  been 
Oa.  551 ;  I  rayis  v  Com.,  96  Ky.  77.    And  see      held  (hat  an  acquittal  on  a  charge  of  theft  will 
he  various  local  codes  and  statutes  in  the      not  bar  a  subsequent  prosecution  for  svvin- 

rel.!le!'  c»  ,      «   a.  «■  ,  .  dling,  though  the  transaction  on  which  the  two 

3.  Receiving  Stolen  Goods  Made  a  Distinct  indictments  are  based  is  the  same,  if  evidence 
Offense. -  People  v.  Stakem,  40  Cal.  599.  sufficient  to  support  the  latter  indiclment 
Compare  the  statutes  in  other  jurisdictions.  could  not  have  procured  a  conviction  under 
-^ee  generally  the  title  Receiving  Stolen  Prop-  the  former.    Lewis  v.  State,  33  Tex.  Crim 

IVm    .  618. 

4.  Assisting  in  Disposing  of  Stolen  Goods.-  Larceny  and  Fraudulent  Conversion. -  In  Mas- 
bell%oS£en  R           f°''  reg-  ?:CamP-  MM***  it  has  been  held  that  an  acquittal 

fi  '  wSw     %      3f-  '  2  C\n'  ?r.'m'  £aS"  357>  on  an  indictment  for  larceny  of  certain  bonds 

Thipf      U'n    Concealing,  or  Assisting  Escape  of  is  not  a  bar  to  a  conviction  on  an  indictment 

r«r;^        ,       ■           '  ?°Ster  I23-    In  this  under  the  statute  for  fraudulenl  conversion  of 

wa th rTr \  l  fTg  aSfIStan,ce  tothe  thief  the  ^me  bonds,  if  it  does  not  appear  in  the 

6  ll  tu    r  ,    1     g°°dS  St°len,-            0  Pleadings  or  in  evidence  at  the  trial  on  the 

7  Con,t?tn  ™»i C°M-P-UCES'  Vch  *'  uP-  38-9;  S6COnd  i^ictment  that  the  defendant  was  not 
7   Constitut  onal  Provisions.  -  See  the  title  intrusted  with  the  custody  of  them.    Com.  v. 

Jeopa*d\,  vol.  17,  p.  5S1.  Tenney,  97  Mass.  50. 
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'^rSlcENY'lND  Embezzlement.  -  As  the  constituent  elements  of  grand 

•a>?iE£l?£lto£5!Si.-*>  an  acquittal  on  an  indictment  for 
larceny  oUerUin  goods  will  not  bar  a  subsequent ^rosecufon  for  a  consp.racy 
«r;tV.  nriiers  unlawfully  to  obtain  the  same  goods. 

^Larceny  and  receiving  Stolen  Goods.  -  An  acquittal  of  larceny 
ol  Sis  will  not  bar  a  .u^uent  pro s^ution  - the  san. 

^^A^  faorCObrgtl0anUaccessory  Lfore  tfc  fact  to  the 

stealing  of  the  same  goods.^  _  ^  .g  ^  and 

fo™?^SL^pS^f.  and  is  but  a  different  degree  of  the  same 

offense  and  wherein  a  prosecution  for  the  higher  cnme  a  conviction  may  be 
had  for  the  Tower,  then  a  conviction  or  acquittal  for  the  higher  will  bar  a 

S^nSKon  an  indictment  for  grand  larceny  will  bar  a  subsequent 
larceny.^  Robbery.  -  So  an  acquittal  or  conviction  on  an  indict- 

!"brSST»~-A»  acquittal  or  conviction  on  an  indict 
mefi  for  burglary  which  alleges  a  breaking,  entering,  and  steahng  mil  bar  a 

«  i    t  n  R  S7  ,1807)  I  0  9-  Dewev,  J.,  in  Com.  v.  Squire,  I  Mel. 

B  ^  1  TgN6S  L39J2,S8BCo7X'  (C.t  447.      (Mass.)  J*'.  JSee  also  State  *.  Snyder.  50  N. 

61 1  fecial  of  Grand  Larceny  No  Bar  to^se-  fA=^^S£?K-  Sat?* 

cution  for  Embezzlement. -  People  *  » arch.  pro  cutton 

(Buffalo  Super.  Ct.  Gen.  T.)  5  N.  Y.  Cm  a*  wne  J      ^  ^  held  that  when 

3.  Acquittal  of  Larceny  No  Bar  to  ProsecuUon  q{  differe  Rt  degreeSi  a  con. 
for  Conspiracy.  —  State  v.  Mas,  17  « •  «•                           for  ihe  lesser  will  not  bar  a  prosecution 

4.  Acquittal  for  Larceny  No  Bar  to  ProsecuUon  t  o   for  ^e  '"^  [  ™  v  ^  ,  MForr.  (iowa) 
for  Receiving  Stolen  Goods.  _  Foster  ..State,^      or  h| jreate^Sco  I    ^  .  & 

Ala.  229;  Com.  ».  Bragg,  (Ky.  1&98)  47  5-  w.  f ^  •        larceny  has  been  held  to  be  a  bar  to  a 

"^t^t  Has  Been  Held  that  a  Conviction  for  subsequent  prosecution  J.r 
Stealing  Goods  will  bar  a  subsequent  prosecu-         fg™^  tn*        go  far  a*  the  extent 

lion  for  receiving  such  goods  as  stolen  goods  cnme  °f e    , SP  concerned.    Slate  v. 

on  the  ground  that  the  thief  could  not  receive  of  the  pumshme  t  ^  ^  ^ 

stolen  goods  from  himself,  and  that  his  receipt  Murray,  55  lowa  bJ 

and  possession  of  the  property,  as  such,  was  son  56  lowa  90*  {or  Robb  Bars 

an  integral  part  of  the  crime  of  larceny,  of        J^™?^y.  -  State      Mikesell,  70 

which   he  was  already  convicted.    L.  S.  v.  j^°va  I"^°  state  v.  Brannon,  55  Mo.  63,  17  Am. 

Harmison,  3  Sawy.  (U  S.)  55^-  *         ' '  s  pitts  57  am0.  85;  People  ». 

5.  Conviction  of  Receiving  Stolen  Goods  Not  a  Rep.  643.  bta,^d    N  Y.)  386. 
Bar  to  Indictment  as  Accessory  -  State  v.  Lar-         11  Conviction  for  Larceny  Bars  Prosecution  for 
kin,  49  N.  H.  36.  6  Am.  Rep.  456.  RabVarv  -  St  a  te  v  Lewis's  Hawks  (9  N.  Car.) 

6  Seethe  title  Jeopardy,  vol.  17,  pp.  508.5Q9-  Bobbery.     siaie  v.  1* 

t\  See  sufra,  this  section.  Tut  of  Identity  of     9^1  £4arceny  from  a  Dwelling  House 

Offenses.  Q       „  ;n  the  Nieht  Time  will  bar  a  subsequent  prose- 

8.  Grand  and  Petit ^Larceny.  - -U.J ,  v.  Hous-  NigM  Tua^        ^  lransaction. 

ton.  4  Cranrh  (C.  C.)  267-    ^e  aiso  bi  Mikesell,  70  Iowa  176. 

Mikesell,  70  Iowa  176.  Volume  XVIH. 
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subsequent  indictment  for  the  larceny,1  and  e  converso  an  acquittal  or  convic- 
tion of  the  larceny  will  bar  a  subsequent  prosecution  for  the  burglary  if  the 
latter  indictment  contains  the  above  allegations.3  But  it  has  been'almost 
universally  held  that  an  acquittal  or  conviction  on  an  indictment  for  burglary 
which  merely  charges  a  breaking  and  entering  with  intent  to  steal  will  not  bar 
a  subsequent  prosecution  for  the  actual  theft,3  nor  will  an  acquittal  or  convic- 
tion of  the  larceny  bar  a  prosecution  for  the  burglary  so  alleged  4 

h.  Larceny  of  Several  Articles  at  Same  Time  —  (i)  Where 
Articles  Belong  to  One  Person.  —  It  follows  from  the  rules  previously  stated 
that  a  prosecution  for  any  part  of  a  single  crime  will  bar  anv  further  prosecu- 
tion based  on  the  whole  or  a  part  of  the  same  crime.5  So  in  the  United  States 
it  is  held  that  where  several  articles  of  property  belonging  to  the  same  person 
are  taken  at  the  same  time  and  with  the  same  intent,  a  prosecution  for  the 
larceny  of  any  one  of  such  articles  will  bar  a  subsequent  indictment  for  the 
larceny  of  the  others  or  any  of  them.6  But  in  England*  contrary  doctrine 
prevails.7 

(2)  Where  Articles  Belong  to  Different  Persons.  —  Where  the  articles  taken 
belong  to  different  persons  the  authorities  differ  as  to  whether  the  takin^ 
constitutes  one  offense,  and  whether  therefore  a  prosecution  for  taking  the 
articles  of  one  will  bar  a  subsequent  prosecution  for  taking  the  articles  of  the 
other,  but  the  weight  of  authority  seems  to  sanction  the  rule  that  in  such  case 
the  one  prosecution  will  not  bar  the  other.8 

1.  When  Acquittal  or  Conviction  for  Burglary 
Will  Bar  Indictment  for  Larceny.  —  State  v.  Stan- 
difer,  5  Port.  (Ala.)  523;  State  v.  Cooper,  13  N. 
J.  L.  361,  25  Am.  Dec.  490;  People  v.  Smith, 
57  Barb.  (N.  Y  )  46;  Davis  v.  State,  3  Coldw. 
(Tenn.)  77;  Howard  v.  State,  8  Tex.  App.  447; 
Turner  v.  Slate,  22  Tex.  App.  42. 

2.  When  Acquittal  or  Conviction  for  Larceny 
Will  Bar  Prosecution  for  Burglary.  —  State  v. 
Cooper,  13  N.  J.  L.  361,  25  Am.  Dec.  490. 

3.  When  Acquittal  or  Conviction  for  Burglary 
Will  Not  Bar  Prosecution  for  Larceny.  —  Ex  p. 
Peters,  2  McCrary  ((J.  S.)  403;  State  v.  War- 
ner, 14  Ind.  572;  People  v.  Parrow,  So  Mich. 
567;  State  v.  Hackett,  47  Minn.  425,  28  Am. 
St.  Rep.  380;  Slate  v.  Martin,  76  Mo.  337; 
Com.  z>.  Peiffer,  9  Phila.  (Pa.)  593,  29  Leg.  Int.' 
(Pa.)  125;  Howard  v.  State,  8  Tex.  App.  447; 
Smith  -/.  Stale,  22  Tex.  App.  350.  See  also  Rex 
v.  Vandercorn,  2  East  P.  C.  519;  State  v.  Ridley, 
48  Iowa  370;  State  Shaffer,  59  Iowa  290; 
State  v.  Larson,  85  Iowa  660. 

But  in  Several  of  the  United  States  the  contrary 
rule  prevails.  Roberts  v.  State,  14  Ga.  8,  58 
Am.  Dec.  528;  Triplett  v.  Com.,  84  Ky.  193; 
State  v.  De  Graffenreid,  g  Baxt.  (Tenn.)  287.' 
And  see  People  v.  Smith,  57  Barb.  (N.  Y.)  46. 

4.  When  Acquittal  or  Conviction  for  Larceny 
Will  Not  Bar  Prosecution  for  Burglary.  —  Ex  p 
Peiers,  2  M^Crary  (U.  S.)  403;  Gordon  v.  State' 
71  Ala.  315;  Wilson  v.  State,  24  Conn.  57; 
Stale  v.  Ingalls,  98  Iowa  728;  State  7/.  Martin,' 
76  Mo.  337;  Territory  v.  Willard,  8  Mont.  328- 
People  v.  McCloskey,  (Supm.  Ct.  Gen.  T  ) 
5  Park.  Crim.  (N.  Y.)  57;  Com.  v.  Neeley,  2 
Chest.  Co.  Rep.  (Pa.)  191;  Com.  v.  Peiffer,  9 
Phila.  (Pa.)  593,  29  Leg.  Int.  (Pa  )  125;  Fielder 
v.  State,  40  Tex.  Crim.  1S4;  Smith  v.  State,  22 
Tex.  App.  350;  Loakman  v.  State,  32  Tex. 
Crim.  563.  But  see  People  v.  Smith,  57  Barb. 
(N.  Y.)  46;  Triplett  v.  Com.,  84  Ky.  193;  Slate 
v.  De  Graffenreid,  9  Baxt.  (Tenn.)  287. 

In  Pennsylvania,  where  under  a  statute,  Act 
of  March  31,  i860,  §  50,  (P.  L.  442),  the  jury, 
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on  acquitting  a  defendant  indicted  for  larceny, 
may  convict  him  of  an  attempt  to  commit  the 
same,  such  an  acquittal  will  bar  a  subsequent 
indictment  for  statutory  burglary  against  the 
same  defendant,  relating  to  the  same  trans- 
action, and  charging  an  entering  and  intent  to 
steal.  if  the  evidence  relied  on  by  the  state  to 
sustain  the  latter  indictment  would  have  sus- 
tained a  conviction  for  attempied  larceny  un- 
der (he  former.  Com.  v.  Tadrick,  1  Pa.  Super 
Cl.  555,  38  W.  N.  C.  (Pa.)  215,  reversing  judg- 
ment (Quart.  Sess.)  1  Lack.  Leg  N.  (Pa.)  402. 

5.  See  the  title  Jeopardy,  vol.  17,  p.  603. 

6.  Several  Articles"  Stolen  from  the  Same  Person 
—  American  Rule  —  United  States.  — U.  S.  v.  Lee 
4  Cranch  (C.  C.)  446,  26  Fed.  Cas.  No.  15,586.' 

Indiana. — Jackson  v.  Slate,  14  Ind.  327; 
State  v.  Elder,  65  Ind.  282,  32  Am.  Rep.  69; 
De  Haven  v.  Stale,  2  Ind.  App.  379. 
Iowa.  —  State  v.  Larson,  85  Iowa  659. 
Kentucky.  —  Fisher  v.  Com.,  1  Bush  (Ky.) 
211,  89  Am.  Dec.  620;  Williams  v.  Com.,  "78 
Ky.  93;  Reddy  v.  Com.,  97  Ky.  784. 

Louisiana.  —  State  v.  Augustine,  29  La. 
Ann.  119. 

Nevada.  —  State  v.  Ward,  19  Nev.  300. 
A'eiv  Hampshire.  —  State  v.  Snyder    50  N 
H.  150. 

North  Carolina. — State  v.  Weaver,  104  N. 
Car.  758. 

Oregon.  —  Slate  v.  McCormack,  8  Oregon  236. 
Texas.  —  Quitzovv  v.  State,  T  Tex.  App.  47 
28  Am.  Rep.  396. 

But  Larcenies  Committed  at  Different  Times  are 
distinct  offenses  though  relating  10  the  prop- 
erty of  the  same  person,  and  therefore  a  con- 
viction of  one  of  the  thefts  will  not  bar  a  prose- 
cution for  the  other.  Lacev  v.  State,  22  Tex 
App.  657. 

7.  Reg.  v.  Brettel,  C.  &  M.  609,  41  E.  C.  L. 
331- 

8.  Larceny  of  Articles  Belonging  to  Different 
Persons  —  One  Prosecution  Will  Not  Bar  Another. 

—  Turner's  Case,  J.  Kel.  30;  Com.  u.  Hoffman, 
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i  Property  Stolen  in  One  County  and  Taken  into  Another  - 
The' rule  that  a  thief  commits  a  new  and  distinct  larceny  when  he  carries  he 
stolen  property  into  or  through  other  counties  than  that  of  the  original  taking 
is  but  a  fiction  to  settle  the  question  of  venue  in  cases  of  larceny,  and  where 
stolen  property  is  thus  taken  from  one  county  into  another  a  conviction  in 
e  ther  county  for  the  larceny  will  bar  a  prosecution  in  the  other, »  but  he 
rule  seems  to  be  the  other  way  if  the  stolen  goods  are  brought  from  another 

C°Uxiiy  Recovery  and  Restitution  OF  Stolen  Goods  -  1.  Rights  and  Reme- 
dies Of  Owner  —  a.   RESTITUTION  IN  CRIMINAL  PROCEEDING.  — -  At  Common  Law 

fhe  ownlr  of  stolen  goods  could  not  obtain  an  order  of  restitution  on  the 
indictment  of  the  thief.  He  could  obtain  this  only  by  bringing  an  appeal  of 
felony  on  which  the  justices  in  their  discretion  might  order  restitution  to  be 
made  to  him  provided  he  had  used  reasonable  diligence  soon  after  the  larceny 

conviction  of  the  thief,  should  have  power  to  grant  a  writ  o  restitution  to  the 
owner  of  the  stolen  goods;*  and  in  the  United  States  there  are  generally 


121  Mass.  369;  State  *.  Lambert,  9  Nev.  321; 
State  v.  Bynum,  117  N-  Car.  749;  State  v. 
Thurston,  2  McMull.  L.  (S.  Car.)  382;  Phillips 
v  State,  85  Tenn.  551.  See  also  State  *  Eng- 
lish 14  Mont.  399.  Contra,  Williams  v.  Com., 
78  Kv.  93;  Nichols  v.  Com..  78  Ky,  180; 
Shouri's  Case,  2  City  Hall  Rec.  (N.  Y.)  37; 
State  v.  Hennessey,  23  Ohio  St.  339.  r3  Am. 
Rep.  253;  State  v.  Emery,  68  Vt.  109,  54  Am. 
St.  Rep.  878.  See  also  State  v.  Larson,  85 
Iowa  660;  State  v.  Congrove,  109  Iowa  66. 

In  a  Massachusetts  Case,  Com.  v.  Andrews, 
2  Mass.  409,  A  had  received  stolen  goods  be- 
longing to  B  and  C  from  the  same  person,  at 
the  same  lime,  and  in  the  same  package.  He 
was  convicted  upon  an  indictment  for  receiv- 
ing  the  goods  of  B,  and  pleaded  that  convic- 
tion in  bar  to  an  indictment  for  receiving  the 
goods  of  C.  The  plea  was  adjudged  to  be 
insufficient  on  the  ground  that  there  were  two 
offenses.  ,  .  , 

In  Texas  it  has  been  held  that  where  articles 
belonging  to  different  owners  are  taken  at  the 
same  time,  a  conviction  for  the  theft  of  the 
articles  belonging  to  one  owner  will  bar  a  sub- 
sequent prosecution  for  the  theft  of  the  articles 
belonging  to  the  other,  bul  that  in  such  case 
an  acquittal  will  not  operate  as  a  bar  notwith- 
standing the  evidence  in  the  two  cases  be 
identical.  Wilson  v.  State,  45  Tex.  76,  23  Am. 
Rep.  602;  Hudson  v.  State,  9  Tex.  App.  15 f. 
35  Am  Rep.  732;  Simco  v.  State,  9  Tex.  App. 
348-  Wright  v.  State,  17  Tex.  App.  152;  Alex- 
ander v.  State,  21  Tex.  App.  406,  57  Am.  Rep. 
617-  Willis  v.  State,  24  Tex.  App.  586. 

1.'  Goods  Stolen  in  One  County  and  Taken  to 
Another.  —  Harrington  v.  State,  31  Tex.  Crim. 

5  2.  Goods  Stolen  in  Another  Country  or  State.  — 

People  v.  LoughridSe,  1  Neb.  II,  93  Am.  Dec. 
325.  See  also  the  titles  Jeopardy,  vol.  17,  p. 
604;  Private  International  Law. 

3  No  Restitution  on  Indictment  at  Common  Law. 
—  Payne  v.  Wilson,  (1895)  I  Q-  B.  653,  (1895)  2 

Q  Appeal7of  Felony. -1  Hale  P.  C.  53S;  2  East 

^Appffalsof  felony  were  abolished  by  59  Geo. 
III.,  c.  46.    Reg.  v.  London,  10  B.  &  S.  341, 


L  R  4  Q.  B.  371,  17  W.  R.  722,  s.  c.  sub  now. 
Walker  v.  London,  38  L.  J.  M.  C.  107,  20  L. 
T.  N.  S.  604,  11  Cox  C.  C.  280. 
4.  Writ  of  Restitution.  —  21  Hen.  VIII.,  c  ii. 
This  statute  extended  only  to  a  felonious  and 
not  to  a  fraudulent  taking.  Rex  v.  De  Yeaux, 
2  Leach  C.  C.  585.  2  East  P.  C.  789,  839.. 

The  writ  of  restitution  fell  into  disuse  in  the 
course  of  time,  and  the  practice  was  adopted 
of  making  an  order,  on  the  production  of  the 
goods  al  the  trial,  that  they  be  restored  to  ihe 
owner.    2  East  P.  C.  788. 

The  Present  English  Statute  is  24  &  25  \  ict., 
c  96  §  100,  which  enacts  that  any  property 
dishonestly  acquired  shall  be  restored  to  the 
owner  upon  conviction  of  the  offender,  and  in 
every  case  the  court  before  which  the  convic- 
tion takes  place  shall  have  power  to  order 
restitution  in  a  summary  manner,  provided 
that  in  case  of  a  bona  fide  transfer  of  a  nego- 
tiable instrument  for  value,  and  without 
notice  or  reasonable  cause  to  suspect,  the 
court  shall  not  award  or  order  the  restitution 
of  such  security.  Chichester  v.  Hill,  52  L.  J. 
0  B.  160,  48  L.  T.  N.  S.  364.  3i  W.  R.  245 
15  Cox  C.  C.  258,  47  J-  P.  324;  Payne  v.  V\  il- 
son.  (1895)1  Q.  B.  653;  Lindsay  v.  Cundy  2 
Q.  B.  D.  96;  Reg.  v.  Judges,  etc.,  52  L.  J.  M. 
C.  121,  11  Q.  B.  D.  479;  Reg.  v-  Horan,  Ir.  R. 
6  C.  L.  293.  .  .  ,  .      ,  .. 

The  court  before  which  the  thief  is  tried  has 
jurisdiction  to  order  restitution  under  this 
statute.  Reg.  V.  London,  L.  R.  4  V-  B.  37 1 1 
Reg.  v.  Justices,  56  L.  J.  M.  C.  25 .  iS  Q.  B 
D  314,  56  L.  T.  N.  S.  352,  35  W.  R.  243.  1° 
Cox  C.  C.  196,  51  J-  P-  229. 

Only  the  Stolen  Goods  are  subject  to  an  order 
of  restitution.  Reg.  v.  London,  El.  Bl.  &  El. 
509,  96  E.  C.  L.  509.  27  L.J'  M-  C.  Ml,  4  Jur 
N.  S:  1078,  s.  c.  sub  now.  Reg.  v.  Pierce,  Bell 
Cr.  Cas.  235,  8  Cox  C.  C.  344-  , 
And  the  property  must  be  produced  and 
identified  at  ihe  tiial.  Reg.  v.  Smith,  12  Cox 
C.  C.  597.  _ 

Property  Obtained  by  False  Pretenses.  —  Resti- 
tution may  now  be  ordered  of  property  ob 
tained  by  false  pretenses.  Reg.  v.  Goldsmith, 
T2  Cox  C.  C.  594.  .  . 

Horses.  —  Special  provision  was  made  by  31 
„2  Volume  XYIH, 
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statutes  which  provide  for  a  summary  order  directing  the  return  of  the  stolen 
property  to  the  owner,1  or  awarding  damages  against  the  thief.8 

b.  Retaking  by  Owner.  —  A  person  whose  goods  have  been  stolen  has 
the  right  to  retake  them  peaceably  wherever  he  may  find  them,  unless,  since 
the  taking  by  the  thief,  something  has  occurred  to  divest  the  owner's  title.3 
The  owner's  title  is  divested  within  this  principle  where  the  thief  waives  (7.  e., 
throws  away)  the  goods  in  his  flight,  or  where  he  sells  them  in  market  overt! 
or  where  they  are  seized  by  the  king's  officers  or  the  lord  of  the  manor  under 
suspicion  of  larceny,  though  he  may  have  an  order  of  restitution  after  convic- 
tion of  the  thief.'* 

inducing  Thief  to  Return  Goods.  —  At  common  law  it  was  unlawful  to  take  back 
the  goods  from  the  thief  with  intent  to  favor  him,  and  by  statute  in  England 
it  was  declared  unlawful  to  advertise  a  reward  for  returning  stolen  goods  and 
no  questions  to  be  asked.5  In  Oregon  the  owner  of  the  stolen  goods  may 
compromise  with  the  thief.6 

c.  Recovery  in  Civil  Action  —  Action  Against  Thief.  —  Since  a  thief,  by  his 
felonious  act,  acquires  no  title  to  the  stolen  goods,  the  owner  clearly  has  the 
right  to  recover  them  or  their  value  from  the  thief  in  a  civil  action ; 7  but  he 
cannot  maintain  such  action  in  England  until  he  has  prosecuted  the  thief  to 
judgment,  because  public  policy  forbids  that  a  civil  action  should  be  founded 
on  a  felony  until  the  injured  party  has  done  his  duty  in  prosecuting  the  felon,8 
and  in  some  of  the  United  States  the  rule  is  the  same,9  though  in  other  states 
the  right  to  sue  does  not  depend  on  the  prosecution  of  the  thief.10 

Action  Against  Third  Person.  —  In  England,  if  the  thief  disposes  of  the  goods 
otherwise  than  by  sale  in  market  overt  to  an  innocent  third  person,  the  rule  is 
clear  that  the  owner,  after  conviction  of  the  thief,  may  recover  from  such  per- 
son,11 and  it  has  also  been  held  that  the  owner  in  such  case  may  sue  the  third 
person  without  first  obtaining  a  conviction  of  the  thief,  because  the  action  is 
then  founded,  not  on  the  felony,  but  on  the  wrongful  possession  by  another 
of  the  plaintiff's  goods.12  If,  however,  the  goods  were  sold  in  market  overt, 
the  purchaser  is  protected  to  the  extent  that  there  can  be  no  recovery  against 

Eliz.,  c.  12,  in  regard  to  the  restitution  of 
horses  that  had  been  stolen.    Moran  v.  Pitt 
42  L.  J.  Q.  B.  47,  28  L.  T.  N.  S.  554,  21  VV.  R. 
525;  Josephs  v.  Adkins,  2  Stark.  76,  3  E.  C.  L. 
324,  ig  Rev.  Rep  677. 

1.  Restitution  Provided  for  in  United  States  — 
United  States.  — v.  U.  S.  v.  Read,  2  Cranch  (C. 

C)  159. 

Alabama. — Jones  v.  State,  13  Ala.  153. 
Iowa.  —  Haworth  v.  Newell,  102  Iowa  541. 
Kentucky.  —  Lance  v.  Cowan,  1  Dana  (Ky.) 
195. 

Maryland.  —  Isaacs  v.  State,  23  Md.  410. 

Massachusetts.  —  Com.  v.  Boudrie,  4  Gray 
(Mass.)  418. 

Virginia.  —  See  Henley's  Case,  1  Va.  Cas. 
145- 

See  also  the  various  local  codes  and  statutes 
in  the  United  States. 

2.  Treble  Damages  Allowed  by  Statute.  —  Salis- 
bury v.  State,  6  Conn.  103;  Munson  v.  Atwood, 
30  Conn.  103;  Hall  v.  Brown,  30  Conn.  555; 
Com.  v.  Andrews,  2  Mass.  14,  3  Am.  Dec.  17; 
State  v.  Pray,  14  N.  H.  464.  See  also  the 
various  local  codes  and  statutes. 

3.  Retaking  by  Owner.  —  2  East  P.  C.  790. 
See  also  the  title  Recaption. 

Taking  Must  Be  Peaceable.  —  Hendrix  v.  State, 
50  Ala.  148. 

^  4.  When  Right  to  Retake  Ceases.  —  1  Hale  P. 
C.  546;  2  East  P.  C.  789.  See  also  tha  titles 
Market  Overt;  Waif. 
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5.  2  East  P,  C.  790.  See  also  the  title  Com- 
pounding Offenses,  vol.  6,  p.  399. 

6.  Compromise  with  Thief.  —  Saxon  v.  Conger 
6  Oregon  388. 

7.  Right  of  Owner  to  Sue  Thief.  —  Newkirk  v. 
Dalton,  17  111.  413;  Barton  v.  Faherly,  3 
Greene  (Iowa)  327,  54  Am.  Dec.  503.  See  also 
the  cases  cited  in  the  next  two  following 
notes. 

8.  In  England  Owner  Cannot  Sue  Thief  Before 
Prosecution.  —  Stone  v.  Marsh,  6  B.  &  C.  551, 
13  E.  C.  L.  249. 

Rule  Founded  on  Public  Policy.  —  White  v. 
Spetligue,  13  M.  &  W.  606,  1  C.  &  K.  673,  47 
E.  C.  L.  673;  Gimson  v.  Woodfull,  2  C.  &  P. 
41,  12  E.  C.  L.  20. 

9.  Rule  in  United  States  —  Prosecution  Neces- 
sary Before  Civil  Action  May  Be  Brought. — 
Hutchinson  v.  Merchants',  etc.,  Bank,  41  Pa. 
St.  42,  80  Am.  Dec.  596. 

10.  Right  to  Sue  Thief  Before  Prosecution. — 
Short  v.  Barker,  22  Ind.  148;  Pettingill  v. 
Rideout,  6  N.  H.  454. 

11.  Recovery  from  Third  Person  After  Conviction 
of  Thief.  —  Peer  v.  Humphrey,  2  Ad.  &  El.  495, 
29  E.  C.  L.  158,  4  N.  &  M.  430;  Gimson  v. 
Woodfull,  2  C.  &  P  41,  12  E.  C.  L.  20. 

12.  Recovery  from  Purchaser  Without  Prosecu- 
tion of  Thief.  —  White  v.  Spettigue,  13  M.  &  W. 
606,  1  C.  &  K.  673,  47  E.  C.  L.  673,  overruling 
on  this  point  Gimson  v.  Woodfull,  2  C.  &  P. 
41,  12  E.  C.  L.  20. 
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him  bv  the  owner  until  the  thief  has  been  convicted;  but  if  the  owner  prose- 
cTes the  th  ef  to  conviction  he  is  then  permitted  to  recover,'  unless  the  fur- 
cates ine  tni"  f    ,         d   before  the  conviction. 2    In  the  United 

tSS  til  doc  Sne  of  mar^t'overt  does  not  exist  ■  but  it  is  nevertheless  held 
Mates  tne  aoc  that  the  owner  ca      t     e  a 

purchased  S  the  U  until  there  has  been  a  criminal  prosecution.*  It  is 
generally ^ held?  however,  that  the  right  to  recover  does  not  depend  on  a  prose- 

CUt2  Voluntary  Restitution  by  Thief.  -  Voluntary  restitution  by  the  thief  after 
the  kreenv  s  complete,  no  matter  how  soon  the  repentance  followed  the  cr  me 
wiU  not  pVrge  his  guilt  •  though  it  may  be  considered  »  mitigation  of  his 

PU'S "punishment  -  1.  Grand  Larceny.  -  At  Common  Law  the  punUbment  for 
Grind  larceny was  death,*  but  the  severity  of  the  law  was  modified  by  allow- 
fS  the  benefit  of  clergy  on  the  first  conviction  in  cases  of  simple  larceny.' 

^n  Lgla  d  tL  death  penalty  for  larceny  is  now  abolished,  and  the  offense ^ 
punishable  by  penal  servitude  or  solitary  confinement,  and,  in  case  of  >outh- 

^^r^^TaS' larceny  is  a  felony  for  which  the  punishment  is 
usually  imprisonment  in  the  penitentiary,"  and  no  punishment  other  than  or 
different  from  that  prescribed  by  statute  can  be  imposed. 

1,1  »  *•»  *—  ««« "»  i— *r    •» the  inci; 


1  Sale  in  Market  Overt  —  Recovery  from  Pur- 
chaser after  Conviction  of  Thief.  -  Scattergood  v 
Sylvester,  15  Q  B.  506,  69  E.  C.  L.  506,  Marsh 
v.  Keating,  I  Bing.  N.  Cas.  198,  27  E.  C.  L. 

352.  Sale  by  Purchaser  Before  Conviction  of  Thief. 

—  Horwood  v.  Smith,  2  T.  R.  75°. 

3  No  Markets  Overt  in  United  States.  —  bnarp 
v.  Parks,  4S  111.  5",  95  Am.  Dec  565.  Dame 
v.  Baldwin,  8  Mass.  518.    See  also  the  title 

M4K'n'o'  Right  to  Sue  Purchaser  Before  Prosecu- 
tion of  Thief.  —  Bjody  v.  Keating,  4  Me.  164; 
Belknap  v.  Milliken,  23  Me.  381. 

5  Right  to  Sue  Purchaser  Not  Dependent  on 
Prosecution  of  Thief.  -  Newkirk  v.  Dallon,  17 
111.  413;  Barton  v.  Faherty,  3  Greene  (Iowa) 
327  54  Am.  Dec.  503;  Dame  v.  Baldwin,  8 
Mass.  518;  Boston,  etc.,  R.  Corp.  v.  Dana  I 
Gray  (Mass.)  83;  Bassett  v.  Spofford,  45  N .  V . 
387,  6  Am.  Rep.  101,  affirming  2  Daly  (N.  Y.) 
432;  Soltau  v.  Ger.dau,  48  Hun  (N.  Y.)  537; 
Hoffman  v.  Carow,  22  Wend.  (N  Y.)  285; 
Howk  v.  Minnick,  19  Ohio  St.  462,  2  Am. 

R<6P' Offense  Not  Purged  by  Voluntary  Restitution 

—  Indiana.  —  Robinson    v.    State,    113  Ind. 

5 l%7m.  —  Georgia  v.  Kepford,  45  Iowa  48. 

Massachusetts.  —  Com.  v.  Luckis,  99  Mass. 
431,  96  Am.  Dec.  769. 

JVew  York.  —  Harrison  v.  People,  5c  N.  Y. 
si8,  10  Am.  Rep.  517-  „        ,  _ 

North  Carolina.  —  State  v.  Scott,  64  N.  Car. 

^ Ohio.  —  Cheadle  v.  Buell,  6  Ohio  67;  Eckels 
v.  State,  20  Ohio  St.  508. 

Tennessee.  —  Truslow    v.  State,   95  lenn. 

l&9Ttxas.  —  Trafton  v.  Slate,  5  Tex.  App.  4S0. 


West  Virginia.  —  State  f.  Chambers,  22  W. 
Va.  779.  46  Am.  Rep.  550. 

7.  Voluntary  Restitution  as  Matter  ot  mitiga- 
tion. —  Robinson  v.  State,  113  Ind.  510. 

8.  Grand  Larceny  a  Capital  Felony  at  Common 
Law.  —4  BI.  Com.  237. 

In  the  United  States  the  death  penalty  was 
retained  for  a  time  in  some  cases.  U.  S.  v. 
Black,  2  Cranch  (C.  C.)  195:  People  v.  Little- 
field,  5  Cal.  355;  Stale  v.  Major,  14  Rich.  L. 
(S.  Car.)  76;  Wilcox  v.  Slate,  3  Heisk.  (Tenn.) 

" 9.  Benefit  of  Clergy.  — 4  Bl.  Com.  238.  See 
also  Benefit  ok  Clergy,  vol.  3,  p.  1035-  . 

10.  Present  English  Statutes  Prescribing  Punish- 
ment for  Larceny.  — 24  &  25  Vict.,  c.  96;  27  <S: 
28  Vict.,  c.  47;  54  &  55  Vict.,  c.  69. 

It  is  to  be  observed  that  grand  larceny  is 
the  onlv  grade  of  the  offense  now  existing  in 
England.  See  supra,  this  title,  Different  A  mds 
of  Larceny.  .     _  ... 

11  Punishment  for  Grand  Larceny  in  United 
States— Imprisonment  in  Penitentiary.  —  Cohen 
v  State,  50  Ala.  108;  Sanders  v.  State,  55  Aik. 
365;  Stanlev  v.  State,  58  Ga.  430:  Alexander 
v  State,  12'Tex.  540;  Foster  v.  State.  21  Tex 
App.  80.  See  also  the  statutes  of  the  several 
states.  ,  , 

In  Alabama,  when  the  sentence  is  for  less 
than  twelve  months,  it  must  direct  that  the 
party  be  confined  in  the  county  jail.    £■*  />• 

1  ^  Punishment  Must  Be  as  Prescribed  by  Statute. 

—  Thus  the  court  has  no  power  to  sentence  to 
confinement  in  the  county  jail,  where  the  Stat- 
ute  provides  only  for  confinement  in  the  peni- 
tentiary. De  Bardelaben  v.  State,  50  Ala.  I /9- 
See  generally  the  title  Sentence. 

13.  Recommendation  to  Mercy.  —  Johnson  v. 
State,  58  Ga.  491. 
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Punishment. 


LARCENY. 


Petit  Larceny. 


dents  of  a  conviction  of  felony,1  and  in  some  jurisdictions  it  is  expressly  so 
provided  in  regard  to  convictions  of  grand  larceny.2 

Mitigation  of  Punishment  —  Voluntary  Return  of  Stolen  Property.  —  It  is  sometimes  pro- 
vided that  a  voluntary  return  of  the  stolen  property  within  a  reasonable  time 
shall  mitigate  the  punishment.3 

2.  Petit  Larceny.  —  At  Common  Law  petit  larceny  was  a  felony,  but  it  was  pun- 
ishable only  by  imprisonment  or  whipping.4  This  grade  of  the  offense  does 
not  now  exist  in  England* 

In  the  United  states  petit  larceny  is  generally  a  misdemeanor  under  the  statutes,6 
and  is  punished  by  imprisonment  in  the  county  jail  or  by  fine,  or  by  both  fine 
and  imprisonment.7  The  punishment  is  usually  assessed  by  the  court,8  though 
sometimes  the  statutes  authorize  the  jury  to  do  this.9 

Second  Offense.  —  In  some  jurisdictions  the  statutes  make  a  second  offense  pun- 
ishable as  a  felony  by  imprisonment  in  the  penitentiary.10  In  order  to  come 
within  these  statutes  it  has  been  held  that  there  must  have  been  a  conviction 
of  the  previous  offense  before  the  second  one  was  committed,'1  and  the  previ- 
ous conviction  must  have  been  in  the  state  where  the  second  prosecution  is 
brought.13  . 

Disfranchisement.  —  In  Indiana  petit  larceny  may  be  punished  by  imprisonment 
in  the  penitentiary,  and  when  such  punishment  is  imposed,  the  sentence  may 
include  disfranchisement  and  disqualification  to  hold  office.13 

t.  See  the  title  Elections,  vol.  10,  pp.  609, 
610. 

2.  Disfranchisement  and  Disqualification  to  Hold 
Public  Office  on  Conviction  of  Grand  Larceny.  — 

Wilson  v.  State,  28  Ind.  303;  Crum  v.  State, 
148  Ind.  401;  State  v.  Knight,  3  Baxt.  (Tenn.) 
41S;  Wilcox  v.  State,  3  Heisk.  (Tenn  )  in; 
Cold  well  v.  State,  3  Baxt.  (Tenn.)  429. 

In  Indiana  petit  larceny  is  a  felony,  and 
when  imprisonment  in  the  penitenliary  is  im- 
posed, the  sentence  may  include  disfranchise- 
ment and  disqualification  to  hold  office.  Doty 
v.  State,  6  Blackf.  (Ind.)  529. 

3.  Return  of  Stolen  Property  as  Matter  of  Miti- 
gation. —  Grant  v.  State,  2  Tex.  App.  164;  Ben- 
nett v.  State,  17  Tex.  App.  143;  Anderson  v. 
Slate,  25  Tex.  App.  593;  Benneit  v.  State,  28 
lex.  App.  342. 

Return  Within  Reasonable  Time.  —  Ingle  v. 
State,  1  Tex,  App.  307. 

Return  in  Changed  Form  Not  Sufficient.  — 
Horseman  v.  State,  43  Tex.  353;  Grant  v. 
State,  2  Tex.  App.  164;  Blount  v.  State,  34 
Tex.  Crim.  640. 

Payment  Not  a  Return.  —  Trafton  v.  State,  5 
Tex.  App.  480;  Sh  ultz  v.  State,  5  Tex.  App.  390. 

What  Constitutes  Voluntary  Return  in  General. 
—  Owen  v.  State,  44  Tex.  248;  Ingle  v.  State, 
1  Tex.  App.  307;  Brill  v.  State,  1  Tex.  App. 
572;  Powell  v.  State,  (Tex.  Crim,  1893)  24  S. 
W.  Rep.  515. 

A  Return  After  Detection  is  not  a  voluntary 
return.  Horseman  v.  State,  43  Tex.  353; 
Grant  v  State,  2  Tex.  App.  164;  Boze  v.  State, 
31  Tex.  Crim.  347;  Elkins  v.  Slate,  35  Tex. 
Crim.  206. 

Fear  of  Detection.  —  A  return  is  voluntary 
though  induced  by  fear  of  detection.  Allen 
v.  State,  12  Tex.  App.  igo.  But  see  Stephen- 
son v.  State,  4  Tex.  App.  591. 

4.  Punishment  for  Petit  Larceny  at  Common 
Law. —  4  Bl.  Com.  237;  State  v.  Kearzey,  Phil. 
L.  (61  N.  Car.)  481. 

5.  See  supra,  this  title,  Different  Kinds  of 
La  rceny. 
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6.  Petit  Larceny  Generally  a  Misdemeanor  in 
United  States.  —  See  supra,  this  title,  Different 
Kinds  of  Larceny. 

7.  Punishment  for  Petit  Larceny  in  United 
States.  —  Cohen  v.  Slate,  50  Ala.  108;  People 
v.  Righetli,  66  Cal.  184;  Stale  v.  Buchardt,  144 
Mo.  83;  State  v.  Cooler,  30  S.  Car.  105. 

In  Indiana  petit  larceny  may  be  punished  by 
imprisonment  in  the  penitentiary.  Doty  v. 
State,  6  Blackf.  (Ind.)  529. 

In  Mississippi  imprisonment  in  the  peniten- 
tiary was  formerly  authorized.  Swinney  v. 
State,  8  Smed.  &  M.  (Miss.)  576. 

But  the  punishment  is  now  restricted  to  im- 
prisonment in  the  county  jail,  or  a  fine,  or 
both.    Ann.  Code  Miss.  1892,  §  1174. 

8.  Punishment  Assessed  by  Court. —  Martin  v. 
State,  (Ala.  1900)  28  So.  Rep.  92. 

If  the  Jury  Assess  the  Punishment  Without  Au- 
thority, the  verdict  is  not  vitiated  thereby. 
The  court  may  disregard  that  part  of  it  and 
pass  sentence  according  10  law.  Martin  v. 
State,  (Ala.  1900)  28  So.  Rep.  92. 

9.  Punishment  Assessed  by  Jury.  —  Pilkinton 
v.  State,  19  Tex.  214;  Bollon  v.  State,  5  Coldw. 
(Tenn.)  65L 

10.  More  Severe  Punishment  for  Second  Offense. 
—  Ex  p.  Young  Ah  Gow,  73  Cal.  438;  People 
v.  Gutierrez,  74  Cal.  81;  Evans  v.  State,  150 
Ind.  651;  Slate  v.  Riley,  28  Iowa  547;  People 
v.  Ellsworth,  68  Mich.  496;  State  v.  Weldon, 
70  Mo.  572;  State  v.  Loehr,  93  Mo.  103;  People 
v.  Powers,  6  N.  Y.  50;  People  v.  Cook,  (Oyer 
&  T.  Ct.)  2  Park.  Crim.  (N.  Y.)  12;  People  v. 
Golden  (Supm.  Ct.  Gen.  T.)  3  Park.  Crim.  (N. 
Y.)  330;  People  z'.-Reilly,  (Supm.  Ct.  Spec.  T.) 
25  Misc.  (N.  Y.)  45.  See  also  the  litle  Cumu- 
lative Punishment,  vol.  8,  p.  479. 

11.  Previous  Conviction. —  People  v.  Butler,  3 
Cow.  (N.  Y.)  347. 

12.  Previous  Conviction  in  Same  State. — People 
v.  Caesar,  (Oyer  &  T.  Ct.)  1  Park.  Crim.  (N. 
Y.)  645. 

13.  Disfranchisement  under  Indiana  Statute.  — 
Doty  v.  State,  6  Blackf.  (Ind.)  529. 
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Definition. 


Mitigation.  -  A  voluntary  return  of  stolen  property  is  sometimes  made  a 
matter  of  mitigation.1  .        .  , 

Cumulation  of  Offenses.  -  Where  there  have  been  several  distinct  larcenies  by 

the  accused  they  cannot  be  aggregated  for  the  purpose  of  making  a  case  of 
grand  larceny,2  but  on  a  conviction  at  the  same  term  of  several  offenses,  it  is 
sometimes  provided  by  statute  that  the  court  may  pass  a  consolidated  sentence 
on  the  defendant  as  a  common  and  notorious  thief. 

XIV  Statute  of  Limitations.  —  The  statutes  generally  limit  the  time 
within  which  a  prosecution  for  larceny  may  be  commenced  the  period  varying 
in  the  different  jurisdictions.4  A  prosecution  is  deemed  to  be  commenced 
when  a  warrant  of  arrest  has  been  issued  and  duly  returned.'  If  the  accused 
is  absent  from  the  state,  the  statute  does  not  run  during  such  absence. 

LARGE  —  AT  LARGE.  (See  also  the  titles  ANIMALS,  vol.  2,  p.  378  ;  FENCES, 
vol  12  p  io«;  Injuries  to  Animals,  vol.  16,  p.478.)—  "  Running  at  large, 
in  statutes  imposing  a  penalty  on  one  who  suffers  animals  to  run  at  large  in 
nublic  places  is  used  in  the  sense  of  strolling  without  restraint  or  confinement ; 
wandering,  roving,  or  rambling  at  will,  unrestrained  Perhaps  no  precise 
abstract  rule  under  the  statute  can  be  laid  down,  applicable  to  every  case,  as 
to  the  nature,  character,  and  amount  of  restraint  necessary  to  be  exercised  over 
a  domestic  animal  when  suffered  to  be  on  the  highway  incident  to  its  use  But 
the  restraint  need  not  be  entirely  physical ;  it  may  depend  much  upon  the  tram- 
ins  habits,  and  instincts  of  the  animal  in  the  particular  case ;  and  the  sufficiency 
of  the  restraint  is  to  be  determined  more  from  its  effect  upon  and  its  con- 
trolling and  restraining  influence  over  the  animal  than  from  its  nature  or  kind. 


1.  Mitigation.  —  See    supra,   this  section, 

Grand  Larceny,  paragraph  Mitigation  of  Pun- 
ishment. 

2.  Separate  Larcenies  Cannot  Be  Aggregated  to 
Make  Grand  Larceny.  —  Monoughan  v.  People, 
24  III.  340;  Scarver  v.  State,  53  Miss.  407. 

3.  Consolidated  Sentence.  —  Haggett  v.  Com., 
3  Met.  (Mass.)  457;  Ex  A  Whit£y  r4  P,ck: 
(Mass.)  90;  Plumbly  v.  Corn.,  2  Met.  (Mass.) 
414. 

4.  Statute  of  Limitations.  —  State  v.  Bryan,  19 
La.  Ann.  435;  Romero  v.  State,  25  Tex.  App. 
394.  And  see  the  various  local  codes  and 
stalutes.  ,  , 

5.  Commencement  of  Prosecution  —  Issue  and 
Return  of  Warrant.  —  Ross  v.  State,  55  Ala. 

I?6.  Absence  from  State.  —  People  v.  McCausey. 
65  Mich.  72;  People  v.  Price,  74  Mich.  37. 

7.  At  Large.  —  Elliott  v.  Kitchens,  111  Ala. 
546  citing  12  Am.  and  Eng.  Encyc.  of  Law 
(ist'ed.)  898;  Wright  v.  Clark,  50  Vt.  130,  28 
Am.  Rep.  496.  See  also  Hinman  v.  Chicago, 
etc  R.  Co.,  28  Iowa  494;  Hammond  v.  Chi- 
cago, etc.,  R.  Co.,  43  I°wa  l68'.  Jennings  v. 
Wayne,  63  Me.  468  {quoted  from  the  title  Ani- 
mals, vol.  2,  p.  379,  note),  and  the  title  Animals, 
vol.  2,  pp.  3/8-370- 

Cattle  in  Some  One's  Control  are  not  running  at 
large.  Spect  v.  Arnold,  52  Cal.  455;  Bert- 
whistle  v.  Goodrich.  53  Mich.  457.  See  also 
Thompson  v.  Corpstein,  52  Cal.  653,  stated 
under  Animals,  vol.  3,  p.  378,  note. 

An  Animal  Straying  from  the  Herd  Unnoticed^ 
has  been  held  to  be  "  running  at  large: 
Valeau  v.  Chicago,  etc.,  R.  Co.,  73  Iowa  723- 

A  Colt  Following  Its  Dam  Through  the  Streets 
is  not  at  large.    Elliott  v.  Kitchens,  in  Ala. 


546;  Hilliard  v.  Grand  Trunk  R.  Co.,  8  Ont. 

583 

A  Colt  Which  Has  Strayed  from  Its  Dam  has 

been  held  to  be  at  large.  Smith  v.  Kansas 
City,  etc.,  R.  Co.,  58  Iowa  622.  Compare  Jen- 
nings v.  Wayne,  63  Me.  468. 

Horse  Roaming  with  Loose  Bridle  or  Halter.  — 
Where  a  horse  was  injured  when  roaming 
about,  having  on  a  bridle  the  reins  of  which 
were  over  his  head,  and  a  halter  rope  which 
was  untied  and  dragging,  it  was  held  that  he 
was  at  large  if  he  had  escaped  from  the  control 
of  his  owner  and  could  not  be  caught  by  him. 
Welsh  v.  Chicago,  etc.,  R.  Co.,  53  Iowa  632. 

Horse  Escaping  from  Enclosure  Without  Owner's 
Fault. —  A  horse  passing  from  the  owner's  en- 
closure, without  his  fault,  over  the  land  of  an 
intermediate  proprietor  into  a  third  person's 
land,  is  not  at  large  within  the  meaning  of  the 
Ohio  statute.  Rutter  v.  Henry,  46  Ohio  St. 
272.  See  also  the  title  Fences,  vol.  12,  p.  1044, 
note. 

A  Horse  Driven  Across  Depot  Grounds  was  held 
not  to  be  "  running  at  large."  Johnson  v. 
Chicago,  etc.,  R.  Co.,  75  Iowa  157,  35  Am.  & 
Eng.  R.  Cas.  131. 

A  Team  of  Horses  Attached  to  a  Sleigh  and 
wandering  on  the  prairie  at  night,  driven  bv  a 
man  in  a  drunken  stupor,  are  not  "  live  stock 
running  at  large."  Grove  v.  Burlington,  etc.. 
R.  Co.,  7<;  Iowa  163. 

A  Dog  Following  Its  Owner  is  not  "  running 
at  large."  Spence  ^■.  St.  Catharines.  23  Can. 
L  J  167.  See  also  Cooley  v.  Grand  Trunk  R. 
Co  18  U.  C.  Q.  B.  96;  Matkham  v.  Greai 
Western  R.  Co.,  25  U.  C.  Q.  B.  572;  McAneany 
v.  Jewett,  10  Allen  (Mass.)  151;  Com.  v.  Dow, 
10  Met.  (Mass.)  382. 
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LARGER  —  LAST. 


Definitions. 


For  other  uses  of  the  word  see  note  I. 
LARGER  —  LARGEST.  —  See  note  2. 

LASCIVIOUS.  (See  also  the  title  Lewd  and  Lascivious  Cohabitation 
AND  CONDUCT,  post.)  —  Lascivious  means  loose;  wanton;  lewd;  lustful; 
tending  to  produce  voluptuous  or  lewd  emotions.3 

LAST.  —  See  note  4. 


A  Hunting  Dog  with  its  master  in  pursuit  of 
a  fox  is  not  running  at  large.  Wright  v.  Clark, 
50  Vt.  130,  28  Am.  Rep.  496. 

Ram  at  Large.  —  In  Goener  v.  Woll,  26  Minn. 
157,  it  was  held  that  if  a  ram  is  suffered  to  go 
about  without  restraint  or  confinement,  even 
though  it  be  upon  land  belonging  to  his  owner, 
or  of  which  such  owner  has  a  rightful  use,  he 
runs  at  large  within  the  meaning  of  the  stat- 
ute. 

Swine  at  Large. —  An  act  passed  to  prevent 
swine  "  running  at  large  "  was  held  to  apply 
only  where  they  were  voluntarily  suffered  to 
go  at  large,  not  where  they  escaped  from  the 
owner  without  his  default.  Com.  v.  Fourteen 
Hogs,  10  S.  &  R.  (Pa.)  393.  And  see  Nafe  v. 
Leiter,  103  Ind.  138;  Leavenworth,  etc.,  R. 
Co  v.  Forbes,  37  Kan.  445,  448. 

1.  "  Large  "  Used  in  Statement  of  Opinion.  — 
See  the  title  Fraud  and  Deceit,  vol.  14,  p.  44, 
note  3. 

Where  the  plaintiff  sold  land  representing 
that  it  contained  a  large  and  valuable  mineral 
deposit,  it  was  held  that  this  amounted  to 
mere  "  puffing,"  and  was  not  cause  to  avoid  a 
note  for  the  purchase  money.  Dawson  v. 
Graham,  48  Iowa  378.  See  also  the  title  Fraud 
and  Deceit,  vol.  14,  p.  118. 

Corporation  at  Large.  —  Certain  powers  of  a 
corporation,  such  as  the  right  of  amotion,  the 
right  to  make  by-laws,  and  the  power  of  elect- 
ing officers,  are  sometimes  said  to  reside  in  the 
corporation  at  large.  This  under  the  English 
law  meant  the  whole  corporation  consisting  of 
all  its  integral  parts,  the  several  classes  of 
officers  (definite  in  numbers)  and  the  com- 
monalty or  members  at  large  (indefinite).  1 
Kyd  on  Corp.  36;  2  Kyd  on  Corp.  56,  98;  1 
Willcox  on  Munic.  Corp.,  §§  54,  229-230,  629; 
Richards  v.  Clarksburg,  30  W.  Va.  504.  See 
also  the  titles  Amotion,  vol.  2,  p.  313;  By- 
Laws,  vol.  5,  p.  89;  Officers  and  Agents  (of 
Private  Corporations). 

"Going  Off  Large  is  having  the  wind  free 
on  either  tack,  properly  termed  a  vessel  '  off 
large,'  because  it  is  in  her  power  to  take  a 
course  to  either  side  —  starboard  or  larboard 
—  proceed  straight  forward  on  her  course,  or 
return  back  to  her  anchorage  or  to  the  point 
from  which  she  started.  In  other  language, 
she  is  free  to  the  wind."  Ward  v.  The  Brig 
Fashion,  Newb.  Adm.  26.  See  also  Hall  v. 
The  Propeller  Buffalo,  Newb.  Adm.  121,  and 
the  title  Navigation. 

Large  or  Capital  Letters.  —  Erecting  a  toll- 
board  with  the  rates  of  toll  in  the  small  Roman 
characters,  but  of  a  large  size,  was  held  to  be 
a  compliance  with  a  statute  requiring  them  to 
be  in  "  large  or  capital  letters."  Nichols  v. 
Bertram,  3  Pick.  (Mass.)  342. 

Inhabitants  at  Large.  —  In  Gibson  v.  Preston, 
L-  R-  5  Q-  B.  218,  it  was  held  that  the  words 
"  repairable  by  the  inhabitants  at  large  "  were 
used  in  contradistinction  to  "  repairable  by  in- 
dividuals ratione  tenures"  in  the  statute  15  & 


16  Vict.,  c.  42,  p  13,  regulating  the  affairs  of 
highways. 

Large  Number.  —  In  a  petition  to  have  an 
election  declared  void,  the  bribery  of  a  large 
number  of  the  voters  was  alleged.  The  court 
said:  "The  expression  'a  large  number  of 
voters  '  means  any  number  that  the  draughts- 
man may  have  upon  his  mind,  viz.,  five,  ten, 
a  hundred,  etc.;  but  it  does  not  mean  that  a 
majority  of  the  legal  votes  cast  for  the  sub- 
scription were  bribed."  Woolley  v.  Louisville 
Southern  R.  Co.,  93  Ky.  223. 

Large  Tree.  —  See  Bement  v.  Claybrook,  5 
Ind.  App.  193. 

2.  "  The  Larger  Portion  of  the  Twelve  Months," 
as  the  statutory  period  of  residence  of  a  tax- 
payer, was  held  to  mean  more  than  half  of 
them  in  duration  of  time.  Ailman  v.  Gris- 
wold,  12  R.  I.  342. 

Largest  Lot.  (See  also  Lot.) — In  Griffiths 
v.  Hatchard,  1  Kay  &  J.  17,  it  was  held  that 
largest  lot  meant  largest  in  extent,  not  in 
value. 

Largest  Sum.  —  A  covenant  to  sell  a  vessel 
"  forthwith  as  soon  as  may  be,"  for  "  the 
largest  sum  that  we  can  reasonably  obtain," 
was  held  to  allow  a  reasonable  latitude  as  to 
the  time  of  making  the  sale,  and  to  mean  that 
she  was  to  be  sold  not  for  a  nominal  but  for 
a  reasonable  sum.  Adams  v.  Foster,  5  Cush. 
(Mass.)  156. 

3.  Lascivious.  —  U.  S.  v.  Bebout,  28  Fed.  Rep. 
524. 

Lascivious  means  tending  to  excite  lust.  U. 
S.  v.  Britton,  17  Fed.  Rep.  733. 

Mails.  —  Rev.  Stat.  U.  S.,  §  3893,  makes  it  a 
criminal  offense  to  place  in  the  mails  any  ob- 
scene, lewd,  or  lascivious  publication.  In 
conslruing  this  statute  in  Swearingen  v.  U.  S., 
161  U.  S.  451,  the  court  said:  "  The  words 
'  obscene,'  '  lewd,'  and  lascivious,  as  used  in 
the  statute,  signify  that  form  of  immorality 
which  has  relation  to  sexual  impurity,  and 
have  the  same  meaning  as  is  given  them  at 
common  law  in  prosecutions  for  obscene  libel. 
As  the  statute  is  highly  penal,  it  should  not  be 
held  to  embrace  language  unless  it  is  fairly 
within  its  letter  and  spirit."  See  also  U.  S.  v. 
Males,  51  Fed.  Rep.  42. 

In  U.  S.  v.  Clarke,  38  Fed.  Rep.  732,  il  was 
held  that  the  word  lascivious,  within  the 
meaning  of  the  statute,  was  synonymous  with 
the  word  "  lewd."  See  also  ihe  title  Postal 
Laws. 

"  Lascivious  Carriage  and  Behavior,"  under  a 
former  Connecticut  statule,  included  ail  those 
wanton  acts  between  persons  of  different  sexes 
flowing  from  the  exercise  of  lustful  passions 
which  are  grossly  indecent  and  unchaste,  and 
which  were  not  otherwise  punished  as  crimes 
against  chastity  and  public  decency.  Fowler 
v.  State,  5  Day  (Conn.)  85. 

4.  Last  Answer.  —  In  Bertolacci  v.  Johnstone, 
2  Hare  632,  it  was  held,  where  the  plaintiff 
added  new  defendants  after  answer,  that  the 
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term  "  last  answer,'"  in  Cons.  Ord.  33.  r.  10, 
1,    meant  the  last  answer  of    the  original 

defendants.  r; 

Last  Described.  -  In  Spicer  ».  Howe,  38  Kan. 
465  distinguishing  Dodge  v.  Emmons  34  Kan. 
7^2  it  was  held  that  a  tax  deed  which  con- 
tained several  distinct  descriptions  of  real  es- 
tate, and  the  granting  clause  of  which  provided 
that  the  real  properly  "  last  hereinbefore  de- 
scribed "  was  conveyed,  was  invalid. 

Last  Examination  of  Bankrupt.  —  See  Spence 
v.  Jones,  5  B.  &  Aid.  705,  7  E.  C.  L  236 

"Last"  in  Sense  of  "Last  Preceding."  —  In 
statute;  last  is  sometimes  used  in  the  sense  ot 
"  last  preceding."  So"  last  general  election 
State  v.  Woodbury,  17  Nev.  337;  "  equal- 
ized valuation."  State  v.  Pierce  County,  71 
Wis  327. 

Last  Legal  Settlement.  —  I n  New  York  by 
statutes  the  settlement  of  a  bastard  is  the  last 
legal  settlement  of  the  mother.  Canajohane 
v  Johnstown,  17  Johns.  (N.  Y.)  41.  And  see 
further  the  titles  Bastardy,  vol.  3,  p.  894; 
Domicil,  vol.  10,  p.  II. 

Last  Mentioned  —  Used  in  Indictment.— -Where 
in  an  indictment  for  forgery  in  two  counts, 
each  count  sets  out  the  forgery  of  a  check  in 
the  same  words  and  figures,  but  the  second 
count  refers  to  the  check  described  in  the  first 
count  as  the  "  last  mentioned  check,"  it  will 
not  be  presumed  that  the  two  counts  describe 
different  acts,  for  the  inference  from  the  phrase 
"  last  mentioned  check  "  will  be  overcome  by 
the  presumntion  created  by  the  identity  of 
language.  People  v.  Shotwell,  27  Cal.  400. 
See  also  State  v.  Malin,  14  Nev.  290. 

Used  in  Will.  —  A  testator  devised  five  thou- 
sand dollars  in  trust  "  until  my  said  grand- 
children last  mentioned  "  should  attain  the  age 
of  thirty-rive  years.  There  was  no  previous 
mention  of  grandchildren.  It  was  held  that 
the  words  "said"  and  "last  mentioned 
should  be  rejected  as  inadvertently  used. 
Hall  v.  Hall,  123  Mass.  121. 

Last  Place  of  Abode.    (See  also  the  title  Serv- 
ice of  Process  and  Papers,  19  Encyc.  of  Pl. 
AND  PR.  627  et  seq.)  —  Upon  the  construction 
of  this  term  as  used  in  a  bastardy  statute, 
Kay,  L.  J.,  said:  "  The  service  would  be  good 
if  the  summons  was  left  at  his  last  place  of 
abode.    That  does  not  necessarily  mean  the 
place  where  the  person  is  living  at  the  time ; 
but  in  order  that  a  place  may  be  properly  de- 
scribed as  his  last  place  of  abode  he  must  not 
have  some  other  present  abode,  for  that  would 
make  the  former  his  last  place  of  abode  but 
one.    It  seems  to  me  that  this  applies  as  much 
to  a  place  of  abode  abroad  as  to  one  in  Eng- 
land, and  that  if  he  has  acquired  a  new  place 
of  abode  abroad,  the  last  English  residence 
that  he  had  ceases  to  be  his  last  place  of 
abode."    Reg.  v.  Farmer,  (1892)  1  Q.  B.  641. 
See  also  R.  v.  Evans,  19  L.  J.  M.  C.  151;  Reg. 
v.  Damarell,  L.  R.  3  Q-  B.  50;  R.  v.  Davis,  22 
L.  J.  M.  C.  143;  Reg.  v.  Higham,  26  L.  J.  M. 
C  116,  7  El.  &  Bl.  557,  90  E.  C.  L.  557;  Reg. 
v.  Smith,  L.  R.  10  Q.  B.  604;  R.  v.  Brown,  24 
J.  P.  5;  Reg-  v.  De  Winton,  16  Cox  C.  C.  459; 
Tilden'  v.  Johnson,  6  Cush.  (Mass.)  354.  See 
Reg.  v.  Lee,  52  J-  P-  344- 

Last  and  Only  Child.  (See  also  the  title  Suc- 
cession.) —  A  statute  provided  for  the  succes- 
sion of  a  mother  who  had  become  a  widow  and 


remarried,  in  case  of  the  death  of  her"  last 
and  only  child  "  by  the  first  marriage.  This 
was  interpreted  to  mean  the  death  of  her 
only  and  sole  surviving  child.  It  was  ad- 
mitted that  last  might  mean  latest  born  as 
well  as  sole  surviving,  but  the  latter  raeml  er 
of  the  phrase,  "  or  only  child,"  defined  the 
meaning  of  the  first,  and  limited  it  to  the  only- 
child  living.    Holder  v.  Harrell,  6  Ga.  129. 

Last  Past.  —  In  Steele  v.  Mart,  4  B.  &  C.  272, 
10  E.  C  L.  331,  it  was  held  that  in  a  deed  a 
clay  "  now  last  past  "  means  last  preceding 
the  day  of  the  delivery,  not  of  the  dale. 

Where  a  date  is  stated  and  this  is  followed 
by  a  dale  in  the  same  month  which  is  described 
as  of  the  said  month  "last  past,"  this  latter 
date  will  be  held  to  be  in  the  same  year  as  the 
antecedent  date,  not  in  the  previous  year,  the 
words  "  last  past  "  referring  to  the  day  of 
the  month,  and  not  to  the  month.  Rex  z. 
Crisp,  7  East  389;  Den  v.  Van  Ness,  ip  N.  J. 
L  102;  Brown  v.  Hankerson,  3  Cow.  (N.  \ .) 

70.    See  also  Prescot  v.  ,  Cro.  Jac.  646. 

Last  Pleading. —  In  Cluxton  v.  Dickson,  7 
Ont.  Pr.  3,  it  was  held  that  a  pleading  added 
after  issues  joined  referred  back  to  the  date 
of  the  original  pleas  and  should  not  be  dated 
as  of  the  day  when  it  was  filed,  and  that  such 
plea  was  the  last  pleading  and  might  have  a 
jury  notice  filed  with  it. 

Last  Sickness  —  Nuncupative  Wills.  (See  also 
the  title  Nuncupative  Wills.)— In  Prince  :'. 
Hazleton,  20  Johns.  (N.  Y.)  502,  n  was  held 
that  a  nuncupative  will  is  not  good  unless 
made  when  the  testator  is  in  extremis,  or  over- 
taken by  sudden  and  violent  sickness,  and 
has  not  time  to  make  a  written  will.  By  the 
words  "  last  sickness,"  in  the  purview  of  the 
statute,  would  be  understood  the  last  ex- 
tremity. To  the  same  effect  see  Sykes  v. 
Sykes,  2  Stew.  (Ala.)  364,  20  Am.  Dec.  40; 
Carroll  v.  Bonham,  42  N.  J.  Eq.  625;  Matter 
of  Yarnall,  4  Rawle  (Pa.)  46-      „  ,  „ 

But  in  U.  S.  v.  Frisbie,  28  Fed.  Rep.  810, 
the  court,  charging  the  jury,  said:  "  The  last 
sickness  means  the  sickness  which  results  in 
death  *  *  *  If  it  is  an  arute  disease, 
where  a  man  was  well  until  he  was  confined 
to  his  bed,  and  then  died,  it  would  count  only 
from  the  time  in  which  he  was  prostrated  and 
confined  to  his  bed.  But  if  it  was  such  a  case 
as  this  was  [consumption],  lingering,  and, 
while  admitting  of  transient  temporary  re- 
cuperation, followed  immediately  by  relapses, 
and  every  day  adding  to  his  aggregate  weak- 
ness, why,  the  last  sickness  would  commence 
from  the  time  this  consumption,  in  a  pro- 
nounced way,  set  in.  You  must  deal  with 
that  as  you  find  it.  It  may  be  a  year  or  less 
Ii  was  from  the  time  he  took  to  his  bed  and 
never  left  it.  On  the  other  hand,  it  should 
not  be  extended  over  a  lifetime,  but  you  must, 
as  sensible  men,  look  at  it,  when,  in  the 
opinion  of  doctors,  and  in  the  opinion  of  those 
who  knew,  he  had  the  disease  operating  upon 
him  from  which  he  died." 

Where  a  statute  preferred  claims  against  a 
decedent's  estate  for  the  expenses  of  the  de- 
cedent's last  illness,  it  was  held  that  the  sick- 
ness which  is  terminated  by  the  death  of  the 
decedent,  no  malter  how  long  its  duration,  is 
the  last  sickness  for  which  medical  attendance 
can  be  recovered,  and  that  it  is  not  necessary 
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LASTLY.  —  See  note  I. 
LATE.  —  See  note  2. 
LATELY.  —  See  note  3. 

LATENT  AMBIGUITY.  —  See  the  title  AMBIGUITY,  vol.  2,  p.  288. 
LATENT  DEED.  —  See  note  4. 

LATENT  DEFECT.  (See  also  the  titles  BILLS  OF  LADING,  vol.  4,  p.  507; 
Implied  Warranties,  vol.  15,  p.  1210;  Sales.)  —  A  latent  defect  is  one 
which  could  not  have  been  discovered  by  inspection.5 


that  the  sickness  should  confine  a  decedent  to 
his  room  before  the  last  illness  sets  in.  Was- 
son's  Estate,  8  Pa.  Dist.  480;  Rouse  v.  Morris, 
17  S.  &  R.  (Pa.)  328.  A  stricter  construction 
of  such  statutes  is  favored  in  Duckett's  Estate, 
1  Kulp  (Pa.)  237,  and  Reese's  Estate,  2  Pear- 
son (Pa.)  482.  See  also  for  other  authorities 
the  title  Debts  ok  Decedents,  vol.  8,  p.  1037. 

Last  Will.  (See  also  the  title  Wills.)  —  Last 
will  means  the  will  latest  in  date.  Pettinger 
v.  Ambler,  L.  R.  1  Eq.  510.  See  also  In 
Goods  of  Ince,  2  P.  D.  ill;  Re  Steele,  37  L.  J. 
P.  &  M.  72,  note;  Thomson  v.  Hempestall, 
1  Rob.  783. 

In  Hill  v.  Hill,  7  Wash.  410,  it  was  said: 
"  The  common  usage  the  world  over  is  to  em- 
ploy the  words  '  will,'  '  testament, '  and  '  last 
will  and  testament  '  as  exactly  synonymous." 

It  has  been  held  that  the  will  purporting  to 
be  the  last  will  and  tesiament  of  the  testator, 
but  containing  no  revocatory  clause,  does  not 
necessarily  revoke  all  former  wills.  In  Goods 
of  Petchell.  L.  R.  3  P.  &  D.  153;  Lemage  v. 
Goodban,  L.  R.  1  P.  &  D.  57;  Barney  v. 
Hayes,  11  Mont.  575;  Clark  v.  Hornthal,  47 
Miss.  486;  Cutto  v.  Gilbert,  9  Moo.  P.  C.  131; 
Freeman  v.  Freeman,  5  De  G.  M.  &  G.  704,  23 
L.  J.  Ch.  838.  But  it  may  be  confirmatory 
proof  of  an  intention  to  revoke.  Plenty  v. 
West,  16  Beav.  173. 

Commercial  Last. —  It  appeared  from  the 
register  that  a  ship's  capacity  was  351.97  com- 
mercial lasts.  The  court  said:  "This  latter 
term  was  one  indicating  the  vessel's  capacity 
or  ability  to  carry  a  given  weight,  and  a  last 
was  taken  as  the  equivalent  of  six  thousand 
pounds."  Reck  v.  Phenix  Ins.  Co.,  130  N.  Y. 
164. 

Since  Last  Entering  the  Service.  —  See  this 
phrase  in  a  statute  referring  to  the  pay  of 
naval  officers  construed  in  U.  S.  v.  Mullan,  123 
U.  S.  186. 

1.  Lastly  —  Final.  —  In  Cogbill  v.  Cogbill,  2 
Hen.  &  M.  (Va.)  507,  it  was  said,  in  construing 
a  testamentary  document:  "  The  word  lastly, 
too,  in  the  conclusion  of  the  paper,  denotes  that 
the  intentions  of  the  testator,  with  relation  to 
the  subjects  of  that  paper,  were  final;  and  the 
et  ccetera,  which  concludes  the  paper,  is  un- 
doubtedly in  lieu  of  mere  formal  and  super- 
erogatory words,  declaring  all  former  wills 
conflicting  with  it  to  be  revoked,  etc." 

2.  Late  in  the  Sense  of  Last.  —  '*  From  the 
authorities  cited  by  defendant's  counsel,  the 
term  late  would  seem  to  be  full  as  strong  as 
the  words  of  the  statute.  In  the  connection  in 
which  it  is  found,  the  evident  meaning  is  that 
the  deceased  was  last  a  resident  of  San  Fran- 
cisco county."  Beckett  v.  Selover,  7  Cal.  233. 
See  also  1  Chitty's  Crim.  Law  209;  Starkie's 
Crim.  PI.  65;  Rex  v.  Yandell,  4T.  R.  521,  541. 
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Where  a  rule  of  court  required  every  person 
making  an  affidavit  to  state  his  (rue  place  of 
abode,  it  was  held  that  an  affiant  who  de- 
scribed himself  as  lute  of  such  a  place,  when 
he  had  at  the  time  secured  another  residence, 
did  not  satisfy  the  rule.  But  where  a  person 
who  had  recently  been  discharged  out  of  prison 
and  continued  to  lodge  at  night  in  the  prison  by 
the  courtesy  of  the  jailer,  bona  fide  described 
himself  as  late  of  C.  prison,  his  affidavit  was 
held  good.    Sedley  v.  White,  11  East  528. 

Formerly.  —  Late  in  the  phrase  "  late  of  N." 
is  used  in  the  sense  of  "  formerly,"  not  in  the 
sense  of  "  recently."  Holmes  v.  Custance,  12 
Ves.  Jr.  279. 

Late  in  the  Sense  of  Dead.  —  late  in  the  phrase 
"  the  late  W.  C."  is  used  in  the  sense  of  "  ex- 
isting not  long  ago,  but  now  deceased,"  and 
in  an  indictment  where  properly  is  alleged  in 
the  late  W.  C,  it  is  insufficiently  alleged. 
Pleasant  v.  State,  17  Ala.  igo. 

In  Beckett  v.  Selover,  7  Cal.  215,  it  was  held 
that  a  petition  for  letters  of  administration 
averring  that  the  testator  was  late  a  resident 
of  the  county  was  sufficient  under  a  statute 
which  required  that  letters  should  be  granted 
in  the  county  in  which  the  testator  was  a  resi- 
dent at  the  lime  of  his  death. 

Late  Constable.  —  In  an  action  upon  a  judg- 
ment in  favor  of  the  plaintiff  as  constable,  the 
plaintiff  styling  himself,  in  the  second  suit, 
"  late  constable,"  may  recover,  notwithstand- 
ing the  variance  between  the  record  produced 
of  the  former  judgment,  and  that  stated  in  his 
demand.  The  words  "  late  constable  "  are 
only  descriptive,  and  may  be  rejected  as  sur- 
plusage, in  a  justice's  court,  where  technicality 
is  not  rigidly  required.  Bordine  v.  Service,  16 
N.  J.  L.  47. 

3.  Lately.  —  In  Quidort  v.  Pergeaux,  18  N.  J. 
Eq.  479,  it  was  said:  "  The  bill  charges  that 
the  business  lately  carried  on  upon  the  prem- 
ises was  carried  on  by  Constant  Pergeaux,  in 
the  name  of  Mrs.  Pergeaux,  and  that  they 
claim  and  pretend  that  both  the  premises  and 
the  business  belong  to  Mrs.  Pergeaux.  The 
charge  is  indefinite,  by  the  use  of  the  word 
lately;  but  I  shall  consider  it  as  going  back  to 
the  purchase  of  the  property,  and  that  the 
answer  is  responsive  to  the  bill,  from  that 
time." 

4.  Latent  Deed. —  In  Den  v.  Wright,  7  N.  J. 
L.  177,  in  charging  the  jury,  a  latent  deed  was 
defined  as  "  a  deed  kept  for  twenty  years  or 
more  in  a  man's  scrutoire  or  strong  box,  accom- 
panied with  no  actual  distinctive  and  adverse 
possession." 

5.  Latent  Defect.  —  Newell  v.  Turner,  9  Port. 
(Ala.)  422. 

Bill  of  Lading.  —  In  The  Manitoba,  104  Fed. 
Rep.  151,  it  was  held  that  an  open  port-hole, 
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LATERAL.  -  The  word  "  lateral  "  means  proceeding  from  the  side  ;  as,  the 

lateral  branches  of  a  tree;  lateral  shoots.1 

though  unknown  to  the  master  on  sailing,  was 
nma  latent  defect  within  an  exception  in  the 
bill  of  lading.  See  also  The  Phoenicia,  90 
Fed.  Rep.  118. 

A  bill  of  lading  excepted  damages  arising 
out  of  latent  defects  in  the  hull.  It  was  held 
that  this  exception  did  not  include  unsea- 
worthiness existing  before  the  bill  of  lading 
was  signed  and  before  the  voyage  was  begun, 
and  arising  from  a  latent  defect  of  a  rivet  in 
the  water  tank.    The  Carib  Prince,  170  U.  &. 
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655,  reversing  35  U.S.  App.  390,  whlc^affirmed 
63  Fed  Rep.  266.  See  for  decisions  below, 
the  title  Contracts  of  Affreightment  and 
Charter  Parties,  vol.  7.  P-  224.  note. 

1.  Lateral.  —  Blanton  v.  Richmond,  etc.,  K. 
Co.,  86  Va.  618.  . 

Lateral  Motion.— In  Brooks  v.  Jenkins,  3 
McLean  (U.  S.)  454,  it  was  said:  The  words 
'  lateral  motion,'  in  mechanics,  do  not  mean, 
as  the  term  ordinarily  signifies,  a  side  motion, 
but  a  longitudinal  one." 
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I.  Definitions,  541. 

II.  Right  to  Lateral  Support,  542. 

1.  Of  Land  from  Land,  542. 

a.  La  General,  542. 

b.  Liability  of  Adjoining  Owner  for  Removal  of  Support,  542. 

(1)  ///  General,  542. 

(2)  Measure  of  Damages,  543. 

(3)  Remedy  by  Injunction,  544. 

c.  Lateral  Support  for  Highway,  544. 

2.  Of  Buildings  from  Land,  545. 

a.  L11  General,  545. 

b.  Acquisition  of  Right  to  Support,  545, 

(1)  By  Grant,  545. 

(3)  By  Prescription,  546. 

c.  Liability  of  Adjoining  Owner  for  Removal  of  Support,  546. 

(1)  In  General,  546. 

(2)  Excavator  Liable  When  Negligent,  547. 

(3)  Duty  to  Give  Notice  of  Intended  Excavation,  548. 

(4)  Duty  to  Protect  Adjoining  Buildings,  550. 

(5)  No  Liability  unless  Excavation  Is  Cause  of  Injury,  552. 

(6)  Effect  on  Liability  of  Condition  of  Building,  552. 

(7)  Liability  Where  Work  Ls  Done  by  Contractor,  552. 

(8)  Measure  of  Damages,  552. 

3.  Of  Buildings  from  Buildings,  553. 

a.  In  General,  553. 

b.  Acquisition  of  Right  to  Support,  553. 

(1)  By  Grant,  553. 

(2)  By  Prescription,  553. 

c.  Liability  for  Removal  of  Support,  553. 

4.  Liability  of  Municipality  in  Improving  Streets,  554. 

III.  Right  to  Subjacent  Support,  555. 

1.  In  General,  555. 

2.  Effect  of  Grants  Severing  Surface  and  Mineral  Estates,  556. 

3.  Right  to  Support  Limited  to  Soil  in  Lis  Natural  Stale,  557. 

4.  Right  to  Support  for  Railways  and  Canals,  557. 

5.  Right  to  Support  for  Parts  of  a  House,  558. 

CROSS-REFERENCES. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject  see 
the  following  titles:  EASEMENTS,  vol.  10,  p.  397;  LNDEPENDENT 
CONTRACTORS,  vol.  16,  p.  186;  LLGHT  AND  AIR ;  MINES  AND 
MINING  CLAIMS;  PARTY  WALLS j  PRESCRIPTION. 

I.  Definitions.  —  The  right  to  support  as  applied  to  land  is  the  right  of  a 
landowner  to  have  his  land  supported  by  the  adjoining  land  or  by  the  soil 
beneath.  As  appears  from  this  definition,  this  support  is  of  two  kinds;  the 
first,  lateral  or,  as  it  is  sometimes  called,  adjacent  support;  the  second, 
vertical  or,  as  it  is  generally  called,  subjacent  support.1  The  right  to  sup- 
port may  be  claimed  either  for  land  in  its  natural  state  or  for  land  burdened 


I,  See  Bouvier's  L.  Did.;  Rapalje  and  Lawrence's  L.  Diet. 
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with  buildings  or  other  improvements.  Besides  the  right  to  lateral  support 
of  land  or  buildings  from  land,  there  may  exist  the  analogous  right  to  support 
of  buildings  from  buildings  where  adjoining  buildings  belong  to  ditierent 

Pr°Il'eRiGHT  to  Lateral  Support  —  1.  Of  Land  from  Land  —  a.  In  General. 
—  The  right  of  a  landowner  to  have  his  land  in  its  natural  state  supported  by 
the  adjacent  land  is  not  in  the  nature  of  an  easement  but  exists  as  a  natural 
right  incident  to  the  soil  itself.  It  is  not  an  acquired  right,  but,  as  an  inci- 
dent to  the  soil,  passes  with  the  land.1 

statutory  Right  to  Support.  —  In  some  states  statutes  are  in  force  substantially 
affirming  the  doctrine  of  lateral  support  for  land  in  a  state  of  nature  as  it 
exists  at  common  law.2 

Liability  of  Adjoining  Owner  for  Removal  of  Support  —  (i)  in 

General  —  Excavator  Liable  Absolutely  for  Removal  of  Lateral  Support  of  Soil.  —  Since  the 
ri^ht  to  lateral  support  from  adjacent  land  for  land  in  its  natural  state  is  a 
natural  right  incident  to  the  land  itself  —  that  is,  an  absolute  right,  for  any 
impairment  of  which  the  landowner  has  a  legal  remedy  against  the  wrongdoer 
-  it  is  therefore  held  that  one  who,  by  excavating  on  his  own  land,  removes 
the  natural  support  of  the  land  of  an  adjoining  proprietor,  by  reason  of  which 
such  adjoining  land  sinks  or  falls  away,  is  liable  to  the  owner  for  the  injury  so 
caused.  His  liability  in  such  case  grows  out  of  his  violation  of  an  absolute 
right  of  property,  and  does  not  in  any  way  depend  upon  the  question  of  negli- 
gence on  his  part.3 

1.  Right  to  Support  of  Soil  Natural  Right.  — 

Angus  v.  Dalton,  4  Q.  B.  D.  162;  Trowbridge 
v.  True,  52  Conn.  190,  52  Am.  Rep.  579;  Stim- 
mel  v.  Brown,  7  House.  (Del.)  219;  Montgom- 
ery v.  Masonic  Hall,  70  Ga.  38;  Gilmore  v. 
Driscoll,  122  Mass.  199,  23  Am.  Rep.  312;  Mc- 
Guire  v.  Grant,  25  N.  J.  L.  356,  67  Am.  Dec. 
49;  Farrand  v.  Marshall,  19  Barb.  (N.  Y.)  380, 
21  Barb.  (N.  Y.)  409;  Lasala  v.  Holbrook,  4 
Paige  (N.  Y.)  169,  25  Am.  Dec.  524;  People  v. 
Canal  Board,  2  Thomp.  &  C.  (N.  Y.)  275; 
Stevenson  v.  Wallace,  27  Gratl.  (Va.)  77;  Tun- 
stall  v.  Christian,  80  Va.  1,  56  Am.  Rep.  581. 

2.  Statutory  Right  to  Support.  —  The  Califor- 
nia statute  (Civ.  Code,  §  832)  does  not  enlarge 
the  right  of  lateral  support  as  given  by  the 
common  law,  and  contemplates  only  the  right 
to  support  of  land  in  a  state  of  nature.  Sulli- 
van v.  Zeiner,  98  Cal.  346. 

A  statute  identical  in  terms  is  in  force  in 
South  Dakota.  Comp.  Laws  Dak.  (1887),  §  2784. 
See  also  Ulrick  v.  Dakota  L.  &  T.  Co.,  2  S.  Dak. 
285,  3  S.  Dak.  44;  Novotny  v.  Danforth,  9  S. 
Dak.  301. 

3.  Adjoining  Owner  Liable  for  Removal  of  Sup- 
port of  Soil  —  England.  — Hunt  v.  Peake,  1 
Johns.  705,  29  L.  J.  Ch.  785. 

California.  —  Green  v.  Berge,  105  Cal.  52, 
45  Am.  St.  Rep.  25. 

Indiana.  —  Bohrer  v.  Dienhart  Harness  Co., 
19  Ind.  App.  489;  Moellering  v.  Evans,  121 
Ind.  195. 

Kentucky-  —  Louisville,  etc.,  R.  Co.  v.  Bon- 
hayo,  94  Ky.  67. 

Massachusetts. —Foley  v.  Wyeth,  2  Allen 
(Mass.1  131,  79  Am.  Dec.  771;  Gilmore  v.  Dris- 
coll, 122  Mass.  199,  23  Am.  Rep.  312;  White  v. 
Dresser,  135  Mass.  150,  46  Am.  Rep.  454- 

Michigan.  —  Buskirk  v.  Strickland,  47  Mich. 
389;  Gildersleeve  v.  Hammond,  109  Mich.  431. 

Minnesota.  —  McCullough  v.  St.  Paul,  etc., 
R.  Co.,  52  Minn.  12;  Schultz  v.  Bower,  57 
Minn.  493,  47  Am.  St.  Rep.  630. 
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Missouri.  —  Busby  v.  Holthaus,  46  Mo.  161; 
Victor  Min.  Co.  v.  Morning  Star  Min.  Co.,  50 

MO.    App.    525-  .  „  VT     I  T 

New  Jersey.  —  McGuire  v.  Grant,  25  N.  J.  L. 
356.  67  Am.  Dec.  49 

Pennsylvania.. —  Wier's  Appeal,  81  Pa.  St. 
203. 

South  Dakota.  —  Ulrick  v.  Dakota  L.  &  T. 
Co.,  2  S.  Dak.  285. 

Vermont.  —  Richardson  v.  Vermont  Cent.  R. 
Co.,  25  Vt.  465,  60  Am.  Dec.  283;  Beard  v. 
Murphv,  37  Vt.  99,  86  Am.  Dec.  693. 

Virginia.  —  Tunstall  v.  Christian,  80  Va.  I, 
56  Am.  Rep.  581. 

Right  to  Support  Lost  by  Grant.  —  Where  the 
owner  of  land  conveyed  it  to  a  railroad  com- 
pany "  for  material,"  and  for  railroad  purposes 
solely,  it  was  held  that  he  could  not  afterwards 
set  up  the  right  to  lateral  support  from  such 
land  for  his  other  land,  so  as  to  hold  the  com- 
pany liable  for  damage  caused  by  the  removal 
of  such  support.  Ludlow  v.  Hudson  River  R. 
Co.,  4  Hun  (N.  Y.)  239.  But  see  decision  in 
this  case  in  6  Lans.  (N.  Y.)  12S. 

Sale  of  Land  with  Reservation  of  Right  to  Dig 
Clay  Thereon.— The  defendant  sold  to  the  plain- 
tiff's grantor  a  piece  of  land,  reserving  ihe 
right  to  enter  upon  a  certain  portion  of  it  and 
to  dig  and  remove  clay  and  sand  fit  for  brick- 
making  therefrom.  The  land  was  conveyed 
to  the  plaintiff  subject  to  such  reserved  right, 
and  in  consequence  of  the  excavation  and  re- 
moval of  the  clay  and  sand  within  the  desig- 
nated l  oundaries,  some  of  the  soil  of  the  rest 
of  the  tract  granted  fell  in.  In  an  action  to 
restrain  the  defendant  from  removing  so  much 
of  the  soil  as  was  necessary  to  furnish  lateral 
support  to  the  adjoining  land,  it  was  held  that 
the  injunction  would  not  lie,  that  the  parties 
were  not  adjoining  owners,  and  that  the  doc- 
trine of  lateral  support  was  not  applicable. 
Ryckman  z.  Gillis,  57  N.  Y.  68,  15  Am.  Rep. 
464,  reversing  6  Lans.  (N.  Y.)  79. 
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This  Doctrine  Is  Declared  to  Rest  on  Natural  Justice,  and  is  essential  to  the  protection 
and  enjoyment  of  property  in  the  soil;  and  although  it  places  a  restraint  on 
what  a  man  may  do  with  his  own  property,  it  is  in  accordance  with  the  pre- 
cept that  one  must  so  use  his  own  as  not  to  injure  the  property  of  another.1 

The  Actionable  Wrong  in  such  case  consists  not  in  excavating  on  one's  own  land, 
but  in  allowing  the  land  of  the  other  owner  to  fall.*  There  must,  however, 
be  some  appreciable  injury.  The  mere  subsidence  of  soil  is  not  necessarily  an 
injury,  and  no  action  will  lie  for  causing  the  soil  to  sink  by  excavation  on 
adjoining  land  where  the  damage  is  inappreciable.3  The  right  of  recovery 
against  the  excavator,  however,  is  not  limited  to  damages  for  the  injury  to  the 
land  itself,  but  may  include  consequential  damages  growing  out  of  such  'injury.4 

The  Fact  that  the  Excavator  Is  Not  the  Owner  of  the  Land  upon  which  he  digs  SO  as 
to  remove  the  lateral  support  from  adjoining  soil,  but  acts  under  permission 
from  the  owner,  does  not  exempt  him  from  liability.5 

Right  to  Support  for  Land  Not  Lost  by  Erection  of  Buildings  Thereon.  —  The  fact  that 
buildings  have  been  erected  on  land  does  not  deprive  the  owner  of  the  right 
to  lateral  support  for  the  land  itself.6 

When  Right  of  Action  Accrues.  —  A  right  of  action  for  damages  on  account  of 
the  removal  of  lateral  support  accrues,  not  at  the  date  of  the  act  of  removal, 
but  at  the  time  when  that  injury  actually  results  therefrom;  and  it  is  only 
from  the  latter  date  that  the  statute  of  limitations  begins  to  run.7 

Extent  of  Right  to  Support.  —  The  support  to  which  a  landowner  is  entitled  from 
adjacent  land  is  limited  to  such  an  extent  of  adjacent  land  as  in  its  natural, 
undisturbed  state  is  sufficient  to  afford  the  requisite  support.8 

(2)  Measure  of  Damages.  — The  measure  of  damages  for  a  violation  of  the 
right  to  lateral  support  for  land  in  its  natural  state  by  excavations  on  adjoining 


Where  a  Landowner  Grants  a  Right  of  Way  to 

a  railroad  company,  and  it  is  necessary  in 
constructing  the  road  to  make  cuts  through 
the  land,  the  company  is  not  bound  to  build 
retaining  walls  to  prevent  the  falling  of  the 
banks.  Hortsman  v.  Covington,  etc.,  R.  Co. 
18  B.  Mon.  (Ky.)  218. 

Hydraulic  Mining.  —  The  plaintiff  and  defend- 
ant owned  adjoining  mining  claims,  being 
what  are  known  as  "  deep  diggings,"  such  as 
are  worked  by  the  hydraulic  process,  and  by 
reason  of  the  defendant's  working  his  own 
claim  and  washing  away  the  gravel  therefrom, 
a  poriion  of  the  surface  of  the  plaintiff's  claim 
fell  on  that  of  the  defendant,  who  washed  out 
the  gold  therefrom.  It  was  held,  in  an  action 
for  damages  and  an  injunction,  that  the  doc- 
trine of  lateral  support  was  not  applicable  to 
such  a  case,  where  the  very  purpose  of  locat- 
ing 1  he  ground  by  both  parties  was  to  tear  ii 
down  and  wash  it  away,  its  only  value  con- 
sisting in  the  gold  it  contained;  but  that  Ihe 
defendant  would  have  been  liable  for  the 
amount  of  the  gold  taken  from  the  plaintiff's 
claim,  had  not  its  value  been  less  than  the 
cost  of  extracting  it.  Hendricks  v.  Spring 
Valley  Min.,  etc.,  Co.,  58  Cal.  190,  41  Am. 
Rep.  257. 

Substitution  of  Artificial  Support.  —  An  exca- 
vator, in  substituting  artificial  support  for  the 
natural  support  by  soil  of  an  adjoining  lot, 
which  soil  he  has  removed,  may  construct  such 
support  of  any  material,  provided  it  is  a  suffi- 
cient support  for  the  purpose  and  will  maintain 
the  adjoining  land  in  its  proper  position. 
Snarr  v.  Granite  Curling,  etc.,  Co.,  1  Ont. 
102. 

Support  from  Retaining  Wall.  —  Where  a  lot- 
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owner  builds  a  wall  on  his  own  lot  to  protect 
it  from  the  soil  of  an  adjoining  lol  lying  higher 
up,  he  may  afterwards  tear  down  such  wall 
and  remove  the  eaith  between  it  and  the  lot 
line  without  being  liable  to  the  upper  owner, 
who  cannot  claim  the  right  to  lateral  support 
from  such  wall  by  prescription,  or  otherwise 
than  by  grant.  Kilgour  v.  Wolf,  6  Ohio  Dec. 
243,  4  Ohio  N.  P.  183. 

1.  Lord  Campbell,  C.  J.,  in  Humphries  v. 
Brogden,  1  Eng.  L.  &  Eq.  243. 

2.  No  Cause  of  Action  for  Excavation  Without 
Injury.  —  Backhouse  v.  Bonomi,  9  H.  L.  Cas. 
503;  Darley  Main  Colliery  Co.  v.  Mitchell,  11 
App.  Cas.  127;  Schultz  v.  Bower,  57  Minn. 
493,  47  Am.  St.  Rep.  630,  64  Minn.  123;  Wil- 
liams v.  Kenney.  14  Barb.  (N.  Y.)  629. 

3.  Smith  v.  Thackerah,  L.  R.  1  C.  P.  564. 

4.  Liability  for  Consequential  Injury.  —  May- 
hew  v.  Bums,  103  Ind.  328. 

5.  Gilmore  v.  Driscoll,  122  Mass.  199,  23 
Am.  Rep.  312. 

6.  Right  of  Support  Not  Lost  by  Erection  of 
Buildings  on  Land.  —  Brown  v.  Robins,  4  H.  & 
N.  186;  Thurston  v.  Hancock,  12  Mass.  220, 
7  Am.  Dec.  57;  People  v.  Canal  Board,  2 
Thomp.  &  C.  (N.  Y  )  275,  citing  Stevenson  y. 
Wallace,  27  Gratt.  (Va.)  77. 

7.  When  Cause  of  Action  Accrues.  —  Ludlow  v. 
Hudson  River  R.  Co.,  6  Lans.  (N.  Y.)  128; 
Smiih  v.  Seattle,  18  Wash.  484,  following 
Backhouse  v.  Bonomi,  9  H.  L.  Cas.  503,  1  B. 
&  S.  970,  101  E.  C.  L.  970.  See  also  Roberts 
v.  Read,  16  East  215;  Darley  Main  Colliery 
Co.  v.  Mitchell,  11  App.  Cas.  127,  affirming  14 
Q.  B.  D.  125,  overruling  Lamb  v.  Walker,  3  Q. 

B.  d:  389. 

8.  Birmingham  v.  Allen,  6  Ch.  D.  284. 
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land  is  the  diminution  in  value  of  the  land  by  reason  of  the  falling  of  the  soil 
and  not  the  cost  of  restoring  it  to  its  former  condition,2  nor  the  value  of  the 
earth  that  falls  away.3  It  is  held  by  some  courts  that  the  right  of  recovery  in 
such  cases  is  limited  to  damages  for  the  injury  to  the  land  itself,  and  does  not 
include  damages  for  injury  to  buildings  or  other  improvements  thereon  In 
England  and  in  some  of  the  United  States  the  contrary  rule  obtains,  and  it  is 
held  that  the  excavator  is  liable  for  damage  both  to  soil  and  to  buildings 
where  the  weight  of  the  latter  did  not  contribute  to  the  injury 

Future  Damages. —  In  estimating  damages  for  injury  caused  by  the  removal 
of  lateral  support,  no  sum  should  be  allowed  for  damages  to  arise  in  the 
future.0  This  is  in  accordance  with  the  rule  that  the  cause  of  action  accrues 
when  actual  injury  results,  and  not  when  the  excavation  is  made. 

U)  Remedy  by  Injunction.  —  In  a  proper  case  for  equitable  interference,  a 
court  of  equity  will  grant  an  injunction  to  restrain  the  removal  of  lateral 
support  8  but  an  injunction  will  not  be  granted  unless  the  apprehended  injury 
will  be  irreparable  in  damages,  or  the  trespasser  is  insolvent,  or  other  circum- 
stances exist  rendering  the  interposition  of  this  writ  necessary  and  proper. 

c  Lateral  Support  for  Highway.  —  The  owner  of  land  adjoining  a 
street  or  highway  has  no  right  to  remove,  by  excavating  on  his  own  land,  the 
lateral  support  of  the  highway,  so  as  to  cause  it  to  subside  or  render  it  unsafe 
for  travel,  and  he  may  be  enjoined  from  so  doing  at  the  suit  of  a  property 
owner  to  whose  premises  the  highway  affords  access  and  entrance.  1  he  right 
to  support  exists  not  only  for  the  highway  in  its  natural  state,  but  also  for  the 
highway  when  so  improved  as  to  increase  the  lateral  pressure,  the  doctrine 
controlling  the  rights  of  adjoining  landowners  in  this  respect  having  no  appli- 
cation to  the  case  of  a  highway.10 


1.  Measure  of  Damages  Diminution  in  Value  of 
Land.  —  Moellering  v.  Evans,  121  Ind.  195; 
Schultz  v.  Bowei,  57  Minn.  493,  47  Am.  St. 
Rep.  630,  64  Minn.  123;  Williams  v.  Missouri 
Furnace  Co.,  13  Mo.  App.  70.  and  cases  cited 
in  the  note  immediately  following. 

Damages  for  Mental  Distress.  —  In  an  action 
for  damages  for  an  injury  caused  by  the  re- 
moval of  the  lateral  support  of  land  intended 
bv  the  plaintiff  for  a  burial  place,  no  recovery 
can  be  had  for  injury  to  the  plaintiff's  feel- 
ings. White  v.  Dresser,  135  Mass.  150,  46  Am. 
Rep.  454- 

2.  Damages  Not  Measured  by  Cost  of  Restoration 
of  Property.  —  Gilmore  v.  Driscoll,  122  Mass. 
199,  23  Am.  Rep.  312;  McGuire  v.  Grant,  25 
N.  J.  L.  356,  67  Am.  Dec.  49;  McGettigan  v. 
Potts  149  Pa.  St.  155;  Ulrick  v.  Dakota  L.  & 
T.  Co".,  2  S.  Dak.  285. 

Cost  of  Retaining  Wall. —  In  an  action  for 
damages  to  the  plaintiff's  lot  caused  by  exca- 
vations on  an  adjoining  lot,  evidence  of  the 
cost  of  retaining  walls  is  proper  to  show 
whether  the  damage  could  have  been  repaired 
and  the  lot  preserved  at  any  reasonable  cost. 
Kopp  v.  Northern  Pac.  R.  Co.,  41  Minn.  310. 

3.  Williams  v.  Missouri  Furnace  Co.,  13  Mo. 
App.  70. 

4.  Foley  v.  Wyeth,  2  Allen  (Mass.)  131,  79 
Am.  Dec.  771;  Gilmore  v.  Driscoll,  122  Mass. 
199,  23  Am.  Rep.  312;  McGettigan  v.  Potts, 
149  Pa.  St.  155.  , 

5.  Hunt  v.  Peake,  1  Johns.  705,  29  L.  J.  Ch. 
785;  Stearns  v.  Richmond,  88  Va.  992,  29  Am. 
St.  Rep.  758,  following  Brown  v.  Robins.  4  II. 
&  N.  186;  Stroyan  v.  Knovvles,  6  H.  &  N.  454. 

In  Stimmel  v.  Brown,  7  Houst.  (Del.)  219,  it 
was  held  that  the  owner  of  a  city  lot  falling  by 
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its  own  weight  upon  the  removal  of  its  lateral 
support  was  entitled  to  damages  in  an  amount 
sufficient  to  restore  it  to  as  good  a  condition 
and  as  good  a  state  of  protection  by  lateral 
support,  by  the  construction  of  a  retaining 
wall,  as  before  the  excavation. 

6.  Snarr  v.  Granite  Curling,  etc.,  Co.,  1  Ont. 

i\  See  supra,  this  subsection,  Liability  of 
Adjoining  Owner  for  Removal  of  Support  — In 
General.  ^  _ 

8.  Injunction.— Trowbridge  v.  True,  52  Conn. 
190,  52  Am.  Rep.  579;  Farrandi-.  Marshall  19 
Barb.  (N.  Y.)  380,  21  Barb.  (N.  Y.)  409-  See 
also  Oneil  v.  Harkins,  8  Bush  (Ky.)  650. 

9.  Morrison  v.  Latimer,  51  Ga.  519;  Mc" 
Maugh  v.  Burke,  12  R.  I.  499-        4  .  , 

Injunction  to  Restrain  Removal  of  Support  of 
Building.— An  injunction  will  not  lie  to  restrain 
the  removal  of  lateral  support  of  a  building  by 
excavations  made  with  reasonable  care  and 
skill  on  an  adjoining  lot,  unless  the  right  to 
such  support  has  been  acquired  by  grant  or 
piescription.  Lasala  v.  Holbrook,  4  Paige  (N. 
Y.)  169,  25  Am.  Dec.  524-  But  see  Dent  v. 
Auction  Marl  Co.,  35  L.  J.  Ch.  555- 

10.  Lateral  Support  for  Highway.— Milburn  v. 
Fowler,  27  Hun  (N.  Y.)56S;  Finegan  v .  Eckcr- 
son.  32  N.  Y.  App.  Div.  233,  26  Misc.  (N.  ^ .) 
574.  See  also  generally  the  titles  Abutting 
Owners,  vol.  1,  p.  224;  Highways,  vol.  15,  P- 
436  et  sea.  , 

"Insufficient  Retaining  Wall  for  Alley.  —  W  here 
the  owner  of  a  lot  abutting  on  a  public  alley 
in  excavating  on  his  land  built  a  retaining 
wall  for  the  alley,  which  proved  insufficient 
and  fell,  causing  injury  to  the  sidewalk  of  an 
opposite  proprietor,  it  was  held  that  he  was 
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Appropriation  of  Land  for  Lateral  Support  —  Where  a  street  is  to  be  made  at  an 
elevation  above  the  natural  surface  of  the  ground,  the  municipal  corporation 
may  appropriate  the  right  to  use  so  much  of  the  abutting  property  as  may  be 
necessary  for  the  purpose  of  making  a  sloping  fill  to  furnish  the  requisite 
lateral  support  to  the  street.1 

2.  Of  Buildings  from  Land  —  a.  In  General.  —  The  right  to  support  as  an 
incident  to  land  exists  only  as  to  the  land  in  its  natural  state,  and  does  not 
extend  to  buildings  or  other  improvements  erected  thereon.  This  latter  right 
is  an  easement  which  can  be  acquired  only  in  some  manner  recognized  by  law, 
that  is  to  say,  in  the  United  States  by  grant,  express  or  implied,  and  in  Great 
Britain  by  grant  or  prescription.3 

b.  Acquisition  of  Right  to  Support  — (i)  By  Grant  —  Express  Grant.  — 
That  a  right  to  lateral  support  for  buildings  may  be  acquired  by  express  grant 
is  obvious.3 

implied  Grant.  —  Such  a  right  may  also  be  acquired  by  implied  grant.  Thus, 
this  will  occur  where  property  consisting  of  improved  and  unimproved  land  is 
severed  by  sale,  in  which  case  the  building  on  the  improved  portion  will  be 
entitled  to  support  from  the  soil  of  the  other  portion.  The  right  so  granted 
will  of  course  be  transmitted  with  the  property  to  the  successors  in  title  of  the 
respective  parties.4  So,  also,  if  the  owner  of  land  sells  a  portion  of  it  know- 
ing that  the  vendee  intends  to  erect  substantial  buildings  thereon,  a  right  to 
support  for  such  buildings  from  the  vendor's  adjoining  land  is  implied.5 

The  Extent  of  the  Right  to  lateral  support  acquired  by  grant  is  determined  by 

not  liable,  the  work  having  been  done  by  com- 
petent workmen,  and  there  being  no  evidence 
of  negligence.  U.  S.  v.  Peachy,  36  Fed.  Rep. 
160. 

1.  Dodson  v.  Cincinnati,  34 OhioSt.  276.  As 
to  the  measure  and  elements  of  compensation, 
see  the  title  Eminent  Domain,  vol.  10,  p. 
1 1 50. 

2.  No  Natural  Right  of  Support  for  Buildings  — 

England.  —  Wilde  v.  Minsterley,  2  Roll.  Abr. 
564;  Palmer  v.  Flessier,  1  Sid.  167,  1  Keb.  625; 
Partridge  v.  Scott,  3  M.  &  W.  220. 

Alabama.  —  Moody  v.  McClelland,  39  Ala. 
45,  84  Am.  Dec.  770;  Myer  v.  Hobbs,  57  Ala. 
175,  29  Am.  Rep.  719. 

Kansas.  —  Winn  v.  Abeles,  35  Kan.  85,  57 
Am.  Rep.  138. 

Massachusetts.  —  Gilmore  v.  Driscoll,  122 
Mass.  199,  23  Am.  Rep.  312. 

Missouri.  — Charlessz'.  Rankin,  22  Mo.  566, 
66  Am.  Dec.  642;  Victor  Min.  Co.  v.  Morning 
Star  Min.  Co.,  50  Mo.  App.  525. 

New  Jersey.  —  Schultz  v.  Byers,  53  N.  J.  L. 
412,  26  Am.  St.  Rep.  435. 

New  York.  —  People  v.  Canal  Board,  2 
Thomp.  &  C.  (N.  Y.)  275 ;  Farrand  v.  Marshall, 
19  Barb.  (N.  Y.)  380.  See  also  Bellows  v. 
Sackett,  15  Barb.  (N.  Y.)  96. 

Pennsylvania.  —  McGettigan  v.  Potts,  149 
Pa.  St.  155. 

Vetmont.  — Graves  v.  Mattison,  67  Vt.  630. 

Virginia.  —  Stevenson  v.  Wallace,  27  Gratt. 
(Va.)  77;  Tunstall  v.  Christian,  80  Va.  1,  56 
Am.  Rep.  581. 

Wisconsin.  —  Laycock  v.  Parker,  103  Wis. 
161. 

Waiver  of  Right  to  Support. —  An  acquired 
right  to  support  for  buildings  may  be  waived 
by  the  owner  of  the  buildings  by  his  agreeing 
that  the  adjoining  owner  may  remove  such 
support  in  making  improvements  on  his  own 
lot,  and  by  contributing  to  the  expense  of  such 
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improvements.  Casselberry  v.  Ames,  13  Mo. 
App.  575- 

3.  Where,  by  an  Act  of  Parliament,  certain 
commissioners  were  empowered  to  purchase 
land  for  building  a  bridge,  title  to  which  be- 
came subsequently  vested  in  the  corporation 
of  a  borough,  it  was  held  that  the  corporation 
could  not  be  said  to  have  acquired  under  the 
act  a  right  to  support  of  the  bridge  from  ad- 
joining land  for  which  it  had  not  paid.  Sun- 
derland v.  Home,  3  W.  R.  508. 

4.  Implied  Grant  of  Right  to  Support. —  Rich- 
ards v.  Rose,  9  Exch.  218;  Stevenson  v.  Wal- 
lace, 27  Gratt.  (Va.)  77;  Tunstall  v.  Christian, 
80  Va.  r,  56  Am.  Rep.  581.  And  see  Backus 
v.  Smith,  5  Ont.  App.  341. 

Where  the  owner  of  two  adjoining  lots  of 
land  sold  one  to  the  plaintiff  and  the  other  to 
the  defendant,  the  defendant  being  required 
by  the  terms  of  the  conveyance  to  him  to  build 
on  his  land  according  to  a  certain  elevation, 
to  do  which  excavations  on  his  lot  were  neces- 
sary which  deprived  the  buildings  on  the  other 
lot  (the  weight  of  which  had  been  increased  by 
the  plaintiff  since  the  sale  to  him)  of  lateral 
support,  in  consequence  of  which  they  fell,  it 
was  held  that  the  plaintiff  could  not  maintain 
an  action  against  the  defendant  for  the  injury. 
Murchie  v.  Black,  19  C.  B.  N.  S.  190,  115  E. 
C.  L.  190. 

5.  Sale  of  Land  for  Erection  of  Building  Thereon. 

—  Rigby  v.  Bennett,  21  Ch.  D.  559.  See  also 
Siddons  v.  Short,  2  C.  P.  D.  572. 

Where  land  is  granted  expressly  for  the 
erection  of  a  building  thereon,  a  legal  ease- 
ment is  thereby  created  in  the  adjoining  land 
retained  by  the  grantor  coextensive  with  the 
known  uses  of  the  grant,  although  the  intended 
use,  known  to  both  parties,  is  not  noticed  in 
the  deed.  Robinson  v.  Grave,  27  L.  T.  N.  S. 
64S,  21  W.  R.  223,  affirmed  29  L.  T.  N.  S.  7,  21 
W.  R.  569. 
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the  condition  of  the  property  at  the  time  of  the  grant.  And  if  increased 
burdens  are  afterwards  placed  upon  the  soil,  no  right  to  support  for  such 
increased  weight  exists  by  virtue  of  the  original  grant.1 

(2W?v  Prescription.  -In  England  it  is  held  that  a  right  to  lateral  support  for 
a  building  from  adjoining  land  may  be  acquired  by  twenty  years  uninterrupted 
enjoyment  of  such  support  where  such  enjoyment  is  peaceable  and  without 
deception  or  concealment,  and  so  open  that  the  fact  that  some  support  is 
being  enjoyed  by  the  building  must  have  been  known.3  ....     .  . 

rTsev  ral  United  States  Cases  dicta  are  found  recognizing  the  English  rule  and 
it  has  once  or  twice  been  held  that  a  right  to  lateral  support  for  buildings 
muz  he  acauired  by  prescription.3  ■  . 

L  tne  Overwhe^ng  Weight  of  Authority  is  now  to  the  effect  that  such  right 
cannot  be  so  acquired,  and  this  may  be  taken  as  settled  law  in  the  United 


c  Liability  of  Adjoining  Owner  for  Removal  of  Support  —  (i)  In 
General-^™  Right  to  Support  Acquired.  -  Where  a  right  to  lateral  support  for 
buildings  has  been  acquired  it  stands  on  the  same  footing  as  the  right  to  sup- 
port for  land  in  its  natural  state,  and  one  who,  by  excavating  on  his  own  and, 
removes  such  support  to  the  injury  of  a  building  entitled  thereto  is  liable  for 
such  injury  without  reference  to  the  question  of  negligence  or  want  of  skill 
And  in  such  case  the  owner  of  the  building  is  not  required  to  take  steps  to 
protect  it  from  injury,  although  he  may  have  notice  of  the  intended  improve- 
ment but  this  is  a  duty  which  devolves  solely  upon  the  excavator. 

Wnere  No  Eight  to  Support  Acquired.  -  There  being  no  right  to  lateral  support 
for  buildings  or  other  structures  erected  on  land  unless  such  right  has  been 
acquired  by  grant  or  prescription,  it  follows  that  one  who  makes  excavations 
on  his  own  land  is  not  ordinarily  liable  to  the  owner  of  adjoining  land  for 
injury  resulting  from  such  excavation  to  buildings  or  other  improvements  on 
the  adjoining  land,  unless  he  is  chargeable  with  negligence  or  unskilfulness  in 
the  performance  of  the  work,  but  injury  so  occasioned  is  damnum  absque 
injuria.!    A  landowner  cannot  recover  for  injuries,  either  to  his  land  or  to  the 

1  Tnn«iall  v  Christian  80  Va.  1,56  Am.  In  Thurston  v.  Hancock,  12  Mass.  220  7 
1.  Tunslall  v.  Utmstian,  so  va.    ,  5  ^  ^    ^  ^  ^  ^  a  prescnp[ive 

2P  Engiish  Doctrine -Eight  of  Support  Acquired  right  to  lateral  support  for  a  building  was  not 

by Prescription.  -  Dakon*  v.  Angus,  6  App.  acquired  by  ten  years  enjoyment 
rU  7 to  affirming  4  0   B.  D.  162,  reversing  3        5.  Angus  v.  Dakon,  4  Q-  B.  »•  ™2\Wrme* 

Q  Vd'sT  StanseU  v.  Jollard,  iSelw.  N.>.  6  App    Cas.  740;  Stevenson  v.  Wallace,  27 

E57C  L  250"  Lemau^T  fctfif TJu  Liable  to  His  Tenant  for  disturb- 

L  also  Wyatt  "  Harrison.  3  B.  &  Ad.  871,  23  ing  the  foundations  of  the  leased ^premises by 
bee  also  vvy  k  r  ^   ^         ^  ^    &  N       excavations  on  the  adjoining  land.  Stevens 

RoR-  Hunt  z/  Peake  1  Johns.  705,  29  L.  J.  Ch.  v.  Brown,  14  111.  App.  173-  ^ 
-8? •'  Partr id « ^  Scot    3  M .  &  W .  220;  Backus         6.  Stevenson  v.  Wallace,  27  Gratt.  (V  a.)  77- 
'  Lifh     n  t  Ann  ill  7.  No  Liability  for  Injury  to  Buildings  by  Ee- 

3  Aston       No       63  Cal.  269;  Stimmel  v.  moval  of  Lateral  Support  in  Absence  of  Negligence 

BrtvAn  7  Housl  (D;i.)         Qu?Acy  r.  Jones,  or  Want  of  Skill  T. f'^cT  S  Partridge 

76  111.  231.  20  Am.  Rep.  243;  Lasala  v.  Hoi-  nson,  3  B.  &  Ad.  871,  23  E.  C.  L.  205,  Partridge 

kh'  %  vXS  W^SI     V'  -  Bac^sTsmith,  5  Ont.  App.  34, 

a^JrvTrmonf  Cem  .R.'  II,  25  &        Unite,  States.-*^  Transp.  Co.  ,. 

^5Gfa°ttA(Va  )  Tl.  283;  SteVenS°n  *  Ch^X^9-M0o6iy5-,.  McClelland,  39  Ala. 

"'4."American  Doctrine  — No  Prescriptive  Eight  45  84  Am    Dec.  770. 

to  Lateral  Support  for  Buildings.  -  Sullivan  v.  Cahforma.  - _Aston  v.  Nolan  63 

Zeiner  98  Cal.  346;  Mitchell  v.  Rome,  49  Ga.  Delaware.  —  Stimmel   v.  Brown,  7  mousi. 

iq  is  Am.  Rep.  O69;  Winn  v.  Abeles,  35  Kan.  (Del.)  219. 

8?'    7  Am.  Rep.  138;  Handlan  v.  McManus,  Illinois .  -  Mamer  z,    Lussem    < 5  I".  484 

42  Mo.  App.  551.  *Z*rruRne  Casselberry  „.  Quincy  v.  Jones,  76  III  231,  20 A™.  Rep- 

Ames,  13  Mo.  App.  575,  Richart  v.  Scott,  7  Kansas.  —  Winn  ».  Abeles.  35  Kan.  85,  57 

WaiKlPa1!  Abo  12  Am.  Dec.  779;  Tunslall  v.  Am.  Rep.  138. 

Christian    80  Va 1?  56  Am.  Rep.  581.    See  -  Shrieve  v.  Stokes    8  B.  Mon 

So  GHmore  v.  Driscoll,  122  Mass!  199,  *3  (Ky.)  453.  48  Am.  Dec  40 1 :  < Oneil, Ehakg, 

Am.  Rep.  312.  8  Bush          ^  Lapp  ».  Gut tenkunst,  (Ky. 
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buildings  thereon,  occasioned  by  the  subsidence  of  his  land  into  an  excava- 
tion on  adjoining  land,  where  such  subsidence  was  caused  by  the  pressure  of 
the  buildings  on  his  own  land.1  But  in  an  action  to  recover  for  injuries  to 
the  plaintiff's  land  caused  by  excavations  made  by  the  defendant  on  his 
adjoining  land,  it  is  no  defense  that  the  injury  would  not  have  occurred  but 
for  the  additional  weight  of  buildings  erected  on  their  lands  by  third  persons.2 
Ohio  Rule.  —  In  Ohio,  by  statute,  the  owner  of  land  in  a  city  or  village  who 
excavates  thereon  to  a  greater  depth  than  nine  feet  below  the  street  curb  or 
the  surface  of  adjoining  lots  if  there  be  no  curb,  is  liable  for  damages  caused 
thereby  to  buildings  on  adjoining  land ;  but  he  is  not  liable  where  his  excava- 
tion does  not  exceed  nine  feet  in  depth,  or  does  not  extend  below  the  founda- 
tion walls  of  adjoining  buildings.3 

(2)  Excavator  Liable  When  Negligent  —  Rule  stated.  —  The  right  of  a  land- 
owner to  remove  the  earth  from  his  own  premises  adjacent  to  a  building 
erected  on  the  land  of  another  is  subject  to  this  qualification,  that  if  he  pro^ 
ceeds  in  a  negligent  or  unskilful  manner,  and  buildings  on  the  adjoining  land 
of  another  are  injured  thereby,  he  is  liable  for  the  injury  so  caused  4 


1898)  44  S.  W.  Rep.  964;  Covington  v.  Geyler, 
93  Ky.  275;  Clemens  v.  Speed,  93  Ky.  284. 

Maryland.  —  Shafer  v.  Wilson,  44  Md.  268. 

Massachusetts.  —  Thurston  v.  Hancock,  12 
Mass.  220,  7  Am.  Dec.  57;  Foley  v.  Wyet'h,  2 
Allen  (Mass.)  131,  79  Am.  Dec.  771;  Gilmore 
v.  Dnscoll,  122  Mass.  199,  23  Am.  Rep.  312. 

Michigan.  —  Gildersleeve  v.  Hammond,  109 
Mich.  431. 

Missouri.  —  Charless  v.  Rankin,  22  Mo.  566, 
66  Am.  Dec.  642;  Walters  v.  Hamilton,  75 
Mo.  App.  237;  Oberl  v.  Dunn,  140  Mo.  476. 

New  Jersey.  —  McGuire  v.  Grant,  25  N.  J.  L. 
356,  67  Am.  Dec.  49;  Schulrz  v.  Byers  53  N 
J.  L.  442,  26  Am.  St.  Rep.  435. 

New  York.  —  Panlon  v.  Holland,  17  Johns 
(N.  Y.)  92,  8  Am.  Dec.  369;  Lasala  v.  Hol- 
brook,  4  Paige  (N.  Y.)  169,  25  Am.  Dec.  524- 
People  v.  Canal  Board,  2  Thomp.  &  C.  (N.  Y.) 
275.  Compare  opinion  of  Bronson,  C.  J.,  in 
Radcliff  v.  Brooklyn,  4  N.  Y.  195,  53  Am  Dec 
357- 

Ohio.  —  Cincinnati,  etc.,  Inclined  Plane  R 
Co.  v.  Pfau,  9  Cine.  L.  Bui.  200,  8  Ohio  Dec' 
(Reprint)  691. 

Pennsylvania.  —  McGettigan  v.  Potts  140 
Pa.  St.  155.  '  ^ 

Texas.  —  Rowland  v.  Murphy,  66  Tex.  534 

Vermont.  —  Beard  v.  Murphy,  37  Vt.  99,  86 
Am  Dec.  693;  Graves  v.  Mattison,  67  Vt.  630 

A  Railway  Company  Excavating  a  Tunnel  in  a 
City  Street,  under  authority  from  ihe  state  and 
municipal  governmenis,  is  liable  for  injury 
thereby  caused  to  a  neighboring  building  bv 
the  removal  of  its  natural  support,  although 
such  injury  is  the  inevitable  result  of  making 
the  tunnel,  and  there  has  been  no  want  of  due 
care  in  the  performance  of  the  work.  This 
being  an  extraordinary  use  of  the  street  the 
railway  company  is  bound  to  exercise  at  its 
peril  the  authority  conferred  upon  it.  Balti- 
more, etc.,  R.  Co.  v.  Reaney,  42  Md.  117.  In 
this  case  ihe  building  injured  was  not  adja- 
cent to  the  street,  but  was  bound  to  another 
building  on  the  street  corner,  and  ii  was  held 
inat  this  circumstance  would  not  prevent  a 
recovery. 

See  also  as  to  the  liability  of  a  railway  com- 
pany for  the  removal  of  lateral  support  from 

547 


buildings  in  constructing  its  road  through  a 
city,  Bradley  v.  New  York,  etc.,  R.  Co.,  21 
Conn.  294. 

1.  Oneil  v.  Harkins,  8  Bush  (Ky.)6so;  Louis- 
ville, etc.,  R.  Co.  v.  Bonhayo,  94  Ky.  67;  Gil- 
dersleeve v.  Hammond,  109  Mich.  431;  Hems- 
worth  v.  Cushing,  115  Mich.  92;  Busby  v. 
Holthaus,  46  Mo.  161;  Beard  v.  Murphy  17 
Vl.  99,  86  Am.  Dec.  693.  " 

An  Ordinary  Fence  is'not  such  a  structure  as 
will,  by  reason  of  the  additional  weight  it  may 
add  to  the  soil,  deprive  the  owner  of  the  right 
to  recover  for  loss  or  injury  to  the  realty. 
Oneil  v.  Harkins,  8  Bush  (Ky.)  650. 

Question  for  Jury.  —  Where  the  evidence  is 
conflicting  the  question  whether  a  given  struc- 
ture is  such  as  to  cause  subsidence  of  the  land 
should  be  left  to  the  jury.    Oneil  v.  Harkins 
8  Bush  (Ky.)  650. 

2.  Foley  v.  Wyeth,  2  Allen  (Mass.)  131,  79 
Am.  Dec.  771,  citing  Brown  v.  Robins,  4~H  & 
N.  186. 

3.  Bates's  Annot.  Stat.  Ohio  (1897),  2676, 
2677;  U.  S.  v.  Peachy,  36  Fed.  Rep.  i6o';^Burk- 
hardt  v.  Hanley,  23  Ohio  St.  558;  McMill  en  v. 
Watt,  27  Ohio  St.  306;  Elshoff  v.  Derenio,  3 
Ohio  N.  P.  273,  5  Ohio  Dec.  119;  Hall  v. 
Kleeman,  4  Ohio  N.  P.  201,  6  Ohio  Dec.  323- 
Taylor  v.  Day,  6  Ohio  N.  P.  447,  9  Ohio  Dec' 
486;  Cincinnati,  etc.,  Inclined  Plane  R.  Co.  v. 
Pfau,  9  Cine.  L.  Bui.  200,.  8  Ohio  Dec.  (Re- 
print) 691. 

4.  Excavator  Liable  for  Injuries  to  Adjacent 
Buildings  Due  to  His  Negligence  or  Want  of  Skill 

—  England.  —  Dodd  v.  Holme,  1  Ad.  &  El.  493, 
28  E.  C.  L.  128;  Bibby  v.  Carter,  4  H.  &  N. 
153.  See  also  Jeffries  v.  Williams,  5  Exch. 
792;  Brown  v.  Robins,  4  H.  &  N.  186. 

Alabama.  —  Moody  v.  McClelland,  39  Ala. 
45,  84  Am.  Dec.  770;  Myer  v.  Hobbs,  57  Ala. 
175,  29  Am.  Rep.  719. 

Illinois.  —  Quincy  v.  Jones,  76  111.  23J,  20 
Am.  Rep.  243. 

Indiana. — Block  v.  Haseltine,  3  Ind.  App. 
491. 

Kentucky.  —  Shrieve  v.  Stokes,  8  B.  Mon. 
(Ky-)  453.  48  Am.  Dec.  401;  Louisville,  etc., 
R.  Co.  v.  Bonhayo,  94  Ky.  67;  Watson  Lodge 
No.  32  v.  Drake,  (Ky.  1895)  29  S.  W.  Rep.  632. 
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„     .   ,       The  excavator  is  required  to  exercise  reasonable  and 

only  rcasonan  c  depending  upon  the  circumstances  of  the  particular 

S^^noftouX^Kver.S,  use  such  care  or  take  such  precautions 
as  a  prudent  man  experienced  in  such  work  would  do  were  he  himself  the 
as  a  pnjoent  m*  1  building.3  Nor  is  a  lot  owner  making  excavations  for 
S  ng  on his  0rglot  unde?  obligation  to  the  owner  of  a  buil cling  on  an 
adjoining  lot  to  make  his  excavation  by  piecemeal  or  to  build  his  wall  in 

SeCEvidie  Admissible  -  Questions  for  Jury.  -  On  the  question  of  reasonable  care, 
evidence  asTwhat  is  usually  done  by  other  builders  in  si-mt  ar  eases  is  adm  s- 
Sie  !  Whether  reasonable  care  and  skill  have  been  exercised  in  view  of  all 
the  circumstances  in  a  given  case  is  a  question  of  fact  for  the  jury.*  So  also 
he  q ue s  "on  as  to  what  damage  was  done  to  property  by  negligent  excavation 
on  an  adjoining  lot  is  a  question  of  fact  for  the  jury,  and  ordinarily  the  verdict 

for  the  purpose  of  injuring  an  adjoining  building  is  liable  for  injury  so  caused 
without  reference  to  the  question  of  negligence. 

U)  Duty  to  Give  Notice  of  Intended  Excavation  -  Conflict  of  Opinion.  -  There 
is  said  to  be  some  conflict  of  authority  on  the  question  whether  the  reasonable 
care  required  of  one  who  is  about  to  make  on  his  own  land  excavations  that 


Maryland.  —  Baltimore  etc.,  R.  Co.  v. 
Reaney,  42  Md.  117;  Shafer  v.  Wilson,  44  Md. 
268-  Bonaparte  v.  Wiseman,  89  Md.  12. 

Michigan.  —  Gildersleeve  v.  Hammond,  log 

UlMisuuri.  -  Charless  v.  Rankin.  22  Mo.  566, 
66  Am  Dec.  642;  Larson  v.  Metropolitan  St. 
R  Co.,  no  Mo.  234,  33  Am.  St.  Rep.  439! 
Walters  v.  Hamilton,  75  Mo.  App.  237. 

New  Jersey.  —  Schultz  v.  Byers,  53  «■  J-  L- 
442,  26  Am.  St.  Rep.  435- 

AV7£»  JW.  —  People  ».  Canal  Board,  2 
Thomp.  &  C.  (N.  Y.)  275;  Denkenj  Cana van, 
(Supm.  Ct.  App.  T.)  17  Misc.  (N.  Y.)  392p 

Pennsylvania.  —  Spohn  v.  Dives,  174  Pa.  St. 
474,  more  fully  reported  34  All.  Rep.  192 

StatfA  Dakota.  —  Ulrick  w.  Dakota  L.  &  T. 
Co    2  S.  Dak.  285. 

Virginia.—  Stevenson  v.  Wallace,  27  Grait 
(Va.)  77;  Tunstall  v.  Christian,  80  Va.  1,  50 

A  Employment  of  Competent  Workmen  No  Defense 
When  Work  Is  Negligently  Performed. —  See 

Charless  v.  Rankin,  22  Mo.  566.  66  Am.  Dec. 

6  J.  2  • 

Nor  When  Their  Advice  Was  Not  Followed.  — 

Hammond  v.  Schiff,  100  N.  Car.  161. 

Action  hy  Tenant. —  An  action  against  the 
proprietor  of  adjoining  land  for  damage  done 
to  a  building  by  the  removal  of  the  lateral 
support  afforded  by  such  adjoining  land  may 
be  maintained  by  the  tenant  of  the  build. ng. 
McCann  v.  Chisholm,  2  Oot.  506.  See  also 
Austin  v.  Hudson  River  R.  Co.,  25  N.  Y.  334; 
Bachus  v.  Smith,  5  Ont.  App.  34I- 

1  Only  Reasonable  Care  Required  in  Making 
Excavations.  -  Winn  v.  Abeles,  35  Kan-  85-  57 
Am  Rep  138;  McGettigan  v.  Potts.  149  Pa. 
St  155-  Novotny  v.  Danforth,  9  S.  Dak.  301. 
And  see  cases  cited  supra,  this  subsection 
Liability  of  Adjoining  Owner  /or  Removal  0} 
Sut6ort—Jn  General,  to  the  proposition  that 
the  excavator  is  not  liable  fot  the  removal  of 


566,  66  Am. 
9  S.  Dak. 


lateral  support  from  buildings  in  the  absence 
of  negligence  or  want  of  skill. 

2  What  Is  Reasonable  Care  Dependent  upon 

Circumstances.  —  Conboy  v.  Dickinson,  92  Cal. 
600;  Quincy  v.  Jones,  76  IK.  231,  20  Am.  Rep. 
243;  Block  v.  Haseltine,  3  Ind.  App.  491; 
Larson  v.  Metropolitan  St.  R.  Co.,  110  Mo. 
234  33  Am.  St.  Rep.  439;  Wilherow  v.  Tanne- 
hill  194  Pa.  St.  21;  Tunstall  v.  Christian,  80 
Va.'i,  56  Am.  Rep.  581.  See  also  cases  cited 
supra,  the  second  preceding  note. 

3.  Charless  v.  Rankin,  22  Mo. 
Dec.  642;  Novotny  v.  Danforth, 
301. 

4   Obert  v.  Dunn,  140  Mo.  476. 

5.  Evidence.  -  Block  v.  Haseltine,  3  Ind. 
App.  491;  Shrieve  v.  Stokes,  8  B.  Mon.  (Ky.) 
453,  48  Am.  Dec.  401;  Nolle  v.  Hill.  2  Cine. 
L.'Bul.  86,  7  Ohio  Dec.  (Reprint)  297. 

6  Negligence  Question  for  Jury. —  Quincy  v. 
Jones,  76  111.  23T.  20  Am.  Rep.  243:  Watson 
Lodge  No.  32  v.  Drake,  (Ky.  1S95)  29  S  \\  . 
Rep  632-  Shafer  v.  Wilson,  44  Md-  268;  Lar- 
son v  Metropolitan  St.  R.  Co.,  no  Mo.  234,  33 
Am.  St.  Rep.  439;  McGuiie  v.  Grant,  25  N.  J. 
L  356  67  Am.  Dec.  49;  Panton  v.  Holland,  17 
Johns.  (N.  Y.)  92,  8  Am.  Dec.  369. 

Where  in  an  action  for  damages  for  lnjunes 
to  the  plaintiffs  house  caused  by  the  defend- 
ant's negligence  in  excavating  on  his  adjoin- 
ing lot.  the  testimony  is  conflicting  as  to  the 
degree  of  care  exercised  and  the  cause  of  the 
injury,  the  case  should  be  submitted  to  the  jury. 
Witherow  v.  Tannehill,  194  Pa.  St.  21. 

Where  there  is  a  conflict  of  evidence  on  the 
question  of  due  care  in  making  the  excavation, 
a  refusal  to  grant  a  nonsuit  is  proper.  Han 
v.  Ryan,  (Supm.  Ct.  Gen.  T.)  6  N.  \ .  Supp. 

°*7.  Conbov  v.  Dickinson,  92  Cal.  600. 

8.  See  Quincy  v.  Jones.  76  111.  BV *>  Am- 
Rep.  243;  Panton  v.  Holland,  17  Johns.  (N. 
Y.)  92,  S  Am.  Dec.  369. 
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may  endanger  the  security  of  buildings  on  adjoining  land  demands  that  he 
should  give  notice  of  his  intended  operations  to  the  owner  of  the  adjoining 
property,  in  order  that  the  latter  may  have  an  opportunity  to  protect  his 
property  from  the  threatened  injury.  The  precise  point  has  seldom  been 
directly  raised,  and  the  cases  in  which  it  has  been  discussed  have  usually  been 
cases  in  which  notice  was  given  or  the  other  party  had  knowledge  from  other 
sources  of  the  intended  excavation.  The  weight  of  judicial  opinion  is  to 
the  effect,  and  it  has  once  or  twice  been  decided,  that  it  is  the  duty  of  the 
excavator  to  give  notice  to  the  adjoining  proprietor.1 

In  Populous  Cities.  — -  Such  notice  would  seem  to  be  a  reasonable  precaution 
in  a  populous  city,  where  buildings  are  necessarily  contiguous  to  each  other, 
and  improvements  made  by  one  proprietor,  however  skilfully  conducted,  may 
be  attended  with  accidental  and  disastrous  results  to  his  neighbors,  who  ought 
to  have  the  opportunity  to  protect  themselves  and  their  property.3 

Excavations  Deeper  than  Level  of  Foundation  of  Adjoining  Building.  —  And  it  has  been 
held  that  it  is  the  duty  of  one  who  makes  excavations  on  his  own  lot,  deeper 
than  the  level  of  the  foundation  of  a  building  on  an  adjoining  lot,  to  give  to 
the  owner  of  such  building  timely  notice  to  take  proper  precautions  to  protect 
his  property,  or  he  must  himself  use  ordinary  care  and  diligence  to  protect  it.3 
But  after  giving  notice  the  excavator  is  not  required  to  shore  up,  brace,  and 
protect  the  adjacent  buildings.4 

Notice  Required  by  statute.  —  In  some  states  a  landowner  is  required  by  statute 
to  give  to  adjoining  landowners  notice  of  intended  excavations  on  his  land.5 

Protection  of  Buildings.  —  Where  the  excavator  has  given  the  statutory  notice, 
and  so  conducts  the  work  of  excavation  that  the  adjoining  soil  will  not  fall  by 
its  own  weight,  he  is  under  no  obligation  to  protect  buildings  on  the  adjoin- 
ing land  from  injury.6 

Expenditures  by  Excavator.  —  And  should  the  owner  of  the  adjacent  property, 
after  having  received  notice  of  the  intended  excavation,  fail  to  take  proper 
precautions  to  protect  his  buildings  from  injury,  and  the  excavator  himself 
expends  money  for  this  purpose,  he  cannot  recover  the  amount  so  expended 
from  the  owner  of  the  property  protected.7 

Manner  of  Notice.  —  The  statutes  do  not  prescribe  the  manner  of  giving  notice, 
and  any  notice  is  sufficient  if  it  brings  to  the  knowledge  of  the  owner  of  the 

1.  Duty  of  Excavator  to  Give  Notice. —  Mont-  also  Bohrer  v.  Dienharl  Harness  Co.,  19  Ind. 
gomery  v.  Masonic  Hall,  70  Ga.  38;  Block  v.  App.  489. 

Haseltine,  3  Ind.  App.  4.91 ;  Bohrer  v.  Dienhart  5.  Statutes    Requiring   Notice.  —  See  cases 

Harness  Co.,  19  Ind.  App.  489;  Winn  v.  Abeles,  cited  in  notes  immediately  following. 

35  Kan.  85,  57  Am.  Rep.  138;  Schultz  v.  Byers,  6.  Aston  v.  Nolan,  63  Cal.  269.    See  also 

53  N.  J.  L.  442,  26  Am.  St.  Rep.  435;  Lasala  v.  infra,  this  subsection,  Duty  to  Protect  Adjoin- 

Holbrook,  4  Paige  (N.  Y.)  169,  25  Am.  Dec.  ing  Buildings. 

524;  People  v.  Canal  Board,  2  Thomp.  &  C.  7.  San  Francisco  First  Nat.  Bank  v.  Villegra, 

(N.  Y.)275.    And  see  Oneil  v.  Harkins,  8  Bush  92  Cal.  96. 

(Ky.)  650;  Shrieve  v.  Stokes,  8  B.  Mon.  (Ky.)  In  Eads  v.  Gains,  58  Mo.  App.  586,  it  was 

453,  48  Am.  Dec.  401;  Covington  v.  Geyler,  held  that  it  is  the  duty  of  the  owner  of  land 

93  Ky.  275.  whereon  buildings  are  erected,  upon  notice  of 

In  Schultz  v.  Byers,  53  N.  J.  L.  442,  26  Am.  an  intended  excavation  on  an  adjaceni  lot 

St.  Rep.  435,  where  the  cases  were  reviewed,  which  will  probably  injure  or  destroy  such 

it  was  held  by  a  divided  court  that  excavation  structure  (notice  being  required  by  a  city  ordi- 

by  a  landowner  on  his  own  land,  without  pre-  nance  considered  by  the  court),  to  shore  them 

yious  notice  to  the  owner  of  an  adjoining  build-  up  or  protect  them  from  the  results  of  such 

ing,  and  without  the  latter's  knowledge,  is  excavations,  and  that  upon  his  failure  to  do 

evidence  of  want  of  care  in  doing  the  work.  so  the  excavator  who  expends  money  for  such 

So  also  Montgomery  v.  Masonic  Hall,  70  Ga.  purpose  may  recover  such  money  from  the 

38.  owner  of  the  buildings.    The  cases  cited  by 

2.  Per  Stewart,  J.,  in  Shafer  v.  Wilson,  44  the  court  do  not  sustain  the  position  taken. 
Md.  268.  See  also  Bonaparte  v.  Wiseman,  89  This  case  was  decided  upon  the  theory  that  it 
Md.  12;  Tunstall  v.  Christian,  80  Va.  1,  56  Am.  is  a  part  of  the  duty  of  the  excavator,  in  the 
Rep.  581.  exercise  of  ordinary  care,  to  prevent  injury  to 

3.  Spohn  v.  Dives,  174  Pa.  St.  474;  Bona-  the  adjacent  building  or  be  liable  for  such  in- 
parte      Wiseman,  89  Md.  12.  jury.    This  theory  is  wrong  in  principle  and 

4.  Block  v.  Haseltine,  3  Ind.  App.  491.    See  wholly  unsupported  by  authority. 
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adjoining  land,  in  time  to  enable  him  to  protect  his  property,  the  fact  that  the 
person  giving  notice  intends  to  excavate  his  lot  and  erect  a  building  thereon.1 

No  Notice  Required  Where  Adjoining  Owner  Has  Knowledge  of  Intended  Excavation.  —  W  here 
the  adjoining  proprietor  has  knowledge  of  the  intended  excavation  from 
other  sources,  further  notice  by  the  excavator  is  not  required. 

Duty  to  Use  Ordinary  Care  Not  Abrogated  by  Notice.  —  The  giving  of  notice,  whether 
required  by  statute  or  otherwise,  is  not  a  full  discharge  of  the  duty  imposed 
on  the  excavator.  He  is  still  required  to  do  the  work  with  ordinary  care  and 
skill  and  notwithstanding  timely  notice  of  his  intention  to  excavate,  he  is 
nevertheless  liable  for  injuries  resulting  to  adjoining  property  from  his  negli- 
gence in  doing  the  work.3 

Excavating  in  Different  Manner  from  That  Stated  in  Notice.  —  Where  a  landowner 
notifies  an  adjoining  proprietor  that  the  work  of  excavation  is  to  be  done  in  a 
particular  manner,  and  afterwards  adopts  a  different  and  more  dangerous 
method,  without  giving  notice  of  his  change  of  plan,  damage  resulting  there- 
from to  the  adjoining  property  is  evidence  of  negligence  on  the  part  of  the 

GXCRVtltor 

(4)  Duty  to  Protect  Adjoining  Buildings  —  Excavator  Not  Ordinarily  Bound  to  Protect 
Adjoining  Buildings.  —  Where  the  excavator  uses  ordinary  care  he  is  under  no 
obligation  to  brace,  underpin,  or  otherwise  protect  the  walls  of  buildings  on 
adjoining  land  to  keep  them  from  settling  or  falling  on  account  of  such  exca- 
vation.5 But  if  he  nevertheless  undertakes  to  do  this,  he  is  liable  for  failure 
to  use  reasonable  skill  and  care  in  the  performance  of  the  work.6 

Statutory  Duty  of  Excavator  to  Protect  Adjoining  Buildings.  —  It  Is  Provided  by  Statute  in 
New  York  that  persons  causing  excavations  to  be  made  to  a  depth  of  more  than 
ten  feet  below  the  curb,  on  land  in  the  cities  of  New  York  and  Brooklyn,  shall 
preserve  from  injury  and  support  any  wall  on  adjoining  land  standing  upon  or 
near  the  boundary  line,  if  the  necessary  license  to  enter  on  the  adjoining  land 
is  afforded  them,  and  not  otherwise.7 

Degree  of  Care  immaterial.  —  The  liability  imposed  is  not  made  to  depend  upon 
the  degree  of  care  exercised  by  the  excavator,  but  his  duty  and  liability  when 
the  facts  bring  the  case  within  the  statute  are  absolute  and  unqualified. 

1.  Novotny  v.  Danforth,  9  S.  Dak.  301.  A  Railway  Company  Authorized  to  Underpin  and 

2  Knowledge  Dispenses  with  Notice.  —  See  Strengthen  Buildings  on  lands  adjoining  its  line 

Mamer  v.  Lussem    65  111.  484;  Charless  v.  may  make  a  wall  of  concrete  to  support  a 

Rankin  22  Mo.  566,  66  Am.  Dec.  642;  Schultz  building,  part  of  the  thickness  of  which  is 

rivers  53  N.  J  L.  442.  26  Am.  St.  Rep.  435-  under  the  building  and  part  on  the  company  s 

It  has  been  s0J  held  under  statutes  requiring  land,  the  whole  forming  the  retaining  wall 

notice.    Ulrick  v.  Dakota  L.  &  T.  Co.,  3  S.  of  the  cutting  in  which  the  line  «  located. 

Dak.  44;  Novotny  v.  Danforth,  9  S.  Dak.  301.  Stevens  v   Metropolitan  Dist.  R.  Co.  20  Ch 

3.  Excavator  Must  Use  Reasonable  Care  Not-  D.  60,  54  U  J.  Ch.  737.  52  L.  T.  N.  b.  832,  33 
withstanding  Notice.  —  Aston  v.  Nolan,  63  Cal.  W.  R.  531.  n.mlan 
260-  Conboy  v.  Dickinson,  92  Cal.  600;  Ulrick  6.  Covington  v.  Geyler  93  Ky.  275,  Dunlap 
^  Dakota  L.  &  T.  Co.,  2  S  Dak.  285;  Bohrer  v.  Wallingford.  I  Pmsb.  (Pa.)  127..  . 

v.  Sfenhart  Harness  Co.,  19  Ind.  App.  489.  T.  Statutory r  Duty  to  Protect  Adjoining  Burld- 

4.  Departure  from  Methods  Stated  in  Notice.  —  mgs  —  New  York  City.  —  Laws  N  Y.  1002,  c. 
Larson V  Metropolitan  St.  R.  Co..  no  Mo.  410,  §  474;  Laws  N.  Y  1855,  c.  6  See  also 
234  33  Am.  St.  Rep.  439.  Berry  v.  Todd,  14  Daly  (N.  Y.)  450;  ketcham 

Promise  of  Excavator  to  Protect  Buildings.—  v.  Newman,  141  N.  Y.  205 

Where  a  person  excavating  on  his  own  lot  The  Owner  of  a  Leasehold  may  maintain  an 

promises  the  owner  of  an  adjoining  building  action  under  this  Statute.    Cohen  v.  Simmons, 

to  make  such  excavation  so  as  to  protect  such  (Supm.  Ci.  Gen.  T.)  21  N.  V .  bupp.  3»5- 

building  from  injurv,  and  the  owner  thereof,  City  Operations. -  The  statute  applies  to  ad- 

reiving  on  such  promise,  fails  to  protect  his  joining  owners  only,  and   concerns  private 

property  himself,  the  excavator  is  estopped  to  rights  and  obligations,  and  not  public  func- 

deny  liability  for  injuries  resulting  from  h^s  tions,  and  does  not  apply  to  one  excavating 

neglecting    the    fulfilment   of   his   promise.  a  sewer  in  a  street  under  a  contract  wnh  the 

Walters  *  Hamilton.  75  Mo.  APP.  237.  city.  Jencks ;  v    Kenny,  (N    Y.  Super.  Ct. 

6.  Protection  of  Adjoining  Buildings.  -  Aston  Spec.  T.)  28  Abb.  N.  Cas  (N  .  \  . 

v  Nolan   63  Cal.  269;  Covington  v.  Geyler,  8.  Excavator  Liable  under  Statute  Although 

93  Ky.  275;  Obcrt  v.  Dunn,  140  Mo.  476.    See  Not  Negligent. —  Dornty  v.  Rapp,  72  N.  \. 

also  the  preceding  subdivision.  307.  _„.„ 
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Excavator  Must  Apply  for  License.  — ■  Under  the  statute  it  is  not  the  duty  of  an 
adjoining  owner  to  tender  the  license  required  in  order  to  receive  the  benefit 
of  the  statute,  but  it  is  incumbent  on  the  excavator  to  apply  for  such  license 
and  to  protect  the  wall  unless  the  license  is  refused.1 

Rights  under  License.  —  And  when  such  license  has  been  granted,  and  the 
excavator  has  thereupon  begun  the  work  necessary  for  the  protection  of  the 
wall,  he  has  the  right  to  proceed  with  the  work  and  to  enter  upon  so  much  of 
the  adjoining  land  as  may  be  necessary  for  this  purpose,  notwithstanding  the 
revocation  of  the  license.* 

But  Such  License  is  a  Prerequisite  to  the  right  of  entry,  and  an  excavator  Avho  enters 
on  adjoining  premises  to  protect  the  buildings  thereon  without  having  obtained 
the  required  license  is  guilty  of  trespass.3 

Extent  of  Protection  Incumbent  on  Excavator.  —  Under  the  statute  the  excavator  is 
bound  to  protect  the  adjoining  wall  from  injury  not  only  during  the  perform- 
ance of  the  work,  but  he  must  so  leave  it  that  it  shall  remain  as  stable  as 
before  the  excavations  were  commenced ;  and  he  will  be  liable  for  injur)' to 
the  adjoining  wall  caused  by  the  settling  of  the  building  erected  by  him.4 

Duty  of  Adjoining  Landowner  to  Protect  His  Own  Property.  —  The  right  of  a  landowner 
to  lateral  support  for  his  land  in  its  natural  state  being  an  absolute  right,  it 
follows  that  he  is  under  no  obligation  to  take  any  steps  to  protect  his  land 
from  injury  by  reason  of  excavations,  but  this  is  a  duty  that  devolves  upon 
the  excavator.3  As  to  buildings  or  other  improvements  on  the  land,  however, 
a  different  rule  obtains.  In  the  absence  of  negligence  or  want  of  skill  on  the 
part  of  the  excavator  injuries  to  such  property  will  ordinarily  fall  on  the 
adjoining  landowner,  and  therefore,  if  he  would  avoid  loss,  he  must  take  neces- 
sary steps  to  protect  his  property. K  As  before  shown,  the  object  of  giving 
notice  of  an  intended  excavation  obviously  is  to  afford  to  the  adjoining  prop- 
erty owner  an  opportunity  to  protect  his  property,7  and  the  rule  is  sometimes 
stated  to  be  that  when  the  property  owner  has  received  such  a  notice,  it  is  his 
duty  to  brace  or  shore  up  his  own  building.8  It  has  even  been  held  that  this 
is  a  duty  which  he  owes  to  the  excavator,  so  as  to  render  him  liable  to  the 
latter  for  expenses  incurred  by  him  in  protecting  the  adjacent  building  where 
the  owner  has  failed  to  protect  it.  The  contrary  has  been  held,  however, 
with  better  reason,9  and  the  true  doctrine  seems  to  be  that  while  the  land- 
owner has  the  privilege  of  taking  steps  to  protect  his  property,  this  is  a  mere 
privilege,  and  he  is  under  no  legal  obligation  to  do  so.  The  declarations  in 
the  opinions  of  courts  that  it  is  the  duty  of  the  owner  of  the  building  to  pro- 
tect his  property  must  be  interpreted  to  mean  that  he  must  either  do  so  or 
suffer  the  consequences  of  his  failure. 

Contributory  Negligence  of  Owner  of  Building  in  Not  Protecting  Building.  —  One  who,  in 
excavating  on  his  own  land,  negligently  removes  the  natural  support  of  a  build- 
ing belonging  to  another,  so  that  the  caving  of  the  soil  by  its  own  weight 
causes  the  building  to  fall,  cannot  escape  liability  for  such  injury  by  showing 
that  the  owner  of  the  building  was  guilty  of  contributory  negligence  in  not 

And  Lhe  facts  that  the  building  was  defective         5.  See  supra,  this  section,  Right  to  Lateral 

before  he  began  to  excavate,  and  that  these  Support —  Of  Land  from  Land. 
defects  became  enlarged  while  he  was,  with-         6.  See  supra,  this  subsection,  Liability  of 

out  negligence,  endeavoring  to  support  the  Adjoining  Owner  for  Removal  of  Support — In 

building,  are  no  defense- to  an  action  for  the  General. 

injury.    Cohen  v.  Simmons,  (Supm.  Ct.  Gen.         7.  See  supra,  this  subsection,  Duty  to  Give 

T.)  21  N.  Y.  Supf).  385.  Notice  of  Intended  Excavation.  I 

1.  Dorrity  v.  Rapp,  72  N.  Y.  307,  reversing  n  8.  Covington  v.  Geyler,  93  Ky.  275;  Eads  v. 
Hun  (N.  Y.)  374;  Cohen  v.  Simmons,  (Supm.  Gains,  58  Mo.  App.  586.  But  see  dissenting 
Ct.  Gen.  T.)  21  N.  Y.  Supp.  385.  opinion  of  Sherwood,  C.  J.,  in  Larson  v.  Metro- 

2.  Ketchum  v.  Newman,  116  N  Y.  422.  politan  St.  R.  Co.,  no  Mo.  234,  33  Am.  St. 

3.  Kelcham  v.  Newman,  141  N.  Y.  205.  Rep.  439. 

4.  Bernheimer  v.  Kilpatrick,  53  Hun  (N.  Y.)         9.  Seethe  preceding  subdivision,  paragraph 
316,  affirmed  127  N.  Y.  672.  Notice  Required  by  Statute. 
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shoring  up  and  protecting  his  own  property,  especially  where  the  excavator 
had  informed  such  owner  that  he  would  himself  protect  the  budding.  Evi- 
dence of  such  assurance  on  the  part  of  the  excavator  is  competent  to  relieve 
the  owner  from  the  charge  of  contributory  negligence.1 

U)  No  Liability  unless  Excavation  Is  Cause  of  Injury.  —  No  recovery  can 
be  had  for  an  injury  to  a  building  caused  by  negligence  in  making  an  excava- 
tion on  adjoining  land  unless  it  is  made  to  appear  that  the  injury  complained 
of  was  the  result  of  the  alleged  negligent  excavation.2  In  an  action  for  dam- 
ages in  such  case,  where  the  charge  of  want  of  care  or  skill  in  doing  the  work 
is  denied  the  plaintiff  must  prove  not  only  that  the  excavation  caused  the 
iniurv  but  also  that  the  defendant  was  careless  or  unskilful  in  making  the 
excavation.  These  facts  cannot  be  inferred  from  the  facts  of  the  excavation 
and  the  injury  where  the  latter  might  have  happened  without  the  former.- 
But  where  a  building  has  stood  for  a  long  time  without  settling,  and  an  exca- 
vation to  a  great  depth  is  made  on  the  adjoining  lot,  and  soon  afterwards  the 
walls  of  the  building  begin  to  crack,  and  the  building  settles  towards  the 
excavation,  a  jury  will  be  justified  in  finding  from  such  facts  a  connection 
between  the  excavation  and  the  settlement  of  the  budding.  m 

(6)  Effect  on  Liability  of  Condition  of  Building.  —  If  a  budding  is  so  poorly 
constructed  or  so  out  of  repair  that  it  cannot  stand  the  reasonable  improve- 
ment of  an  adjacent  lot,  and  falls  or  is  injured  by  reason  of  such  improvement 
conducted  with  due  care  and  skill,  the  loss  is  damnum  absque  injuria."  Hut 
the  mere  fact  that  it  is  in  a  bad  condition,  and  could  have  stood  in  any  event 
for  only  a  few  months,  is  no  defense  against  negligent  or  unskilful  excavating, 
though  the  jury  may  take  the  condition  of  the  house  into  consideration  in 
estimating  damages."  So  also  the  fact  that  a  building  entitled  to  latera  sup- 
port is  of  such  defective  construction  that  on  account  of  its  inherent  weakness 
an  adjoining  lot  owner  cannot  improve  his  own  property  without  injuring  such 
building  notwithstanding  the  exercise  of  all  due  care  and  skill,  does  not  con- 
stitute a  bar  to  an  action  for  such  injury,  although  it  may  be  considered  on 
the  question  of  damages.7 

(7)  liability  Where  Work  Is  Done  by  Contractor. —  The  general  rule  is 
that  the  owner  of  land  is  not  liable  where  the  work  is  being  done  by  an  inde- 
pendent contractor  through  whose  negligence  or  that  of  his  servants  the  injury 
occurs     This  principle  is,  however,  subject  to  certain  qualifications,  which 
together  with  the  general  rule,  will  be  found  treated  in  an  earlier  volume  of 

thlS(S)°Measureof  Damages.  —  It  has  been  held  that  the  rule  as  to  the  measure 
of  damages  where  a  building  has  been  injured  by  the  negligent  removal  of  its 
lateral  support  is  the  same  as  where  the  recovery  is  for  the  removal  of  the 
support  of  the  land  in  its  natural  state;  that  is,  the  measure  of  damages  is  the 

1  Contributory  Negligence.  -  Gildersleeve  v.      underpinned.      Obert    v.    Dunn,    140  Mo. 

"rExcavati'o'n9  Musi  ff"  Cause   of  Injury.  -  Ward      Andrews  3  Mo  App  275 

BohrerV  Dienhart  Harness  Co.,  i9  Ind.  App.        4.  Bernheimer  v.  K.lpatnck,  53  Hun  (N.  Y.) 

4%SaSTZS  SS1' the^cenVbuilding  Condition  of  Buildings.  -  Sh.fer  Wilson 

surfers  injury  is  not  sufficient  to  show  ncgli-  44  Md.  268;  Spohn  v.  Dives  174  Pa.  St.  474, 

gence  on  Ihe  part  of  the  excavator,  for  the  in-  more  fully  reported  ,n  34  At!  Rep ,l92 

jury  may  have  been  the  result  of  defects  in  6.  Dodd  v  Holme  1  Ad.  &  El.  493.  28  E.  C. 

rebuilding.    Schulu  v.  Byers,  53  N.  J.  L.  L.  128;  Shafer  ,.  WUson  44  » "  26 . 

oh  Am  St  Ren  7.  Stevenson  v.  Wallace.  27  ^ratt.  (,\a.) 

^But  tte  court  wfli  take  judicial  notice  that  8.  Where  Work  Is  Being  Done  by  Independent 

where  an  excavation  is  made  below  the  founda  Contractor.  -  See  the  t.tle  I""™"  <*£ 

tion  wall  of  an  adjoining  building,  the  earth  tractors  vol.  16,  p.  186.    And  see  also  the 

under  such  foundation  will  naturally  crack  cases  of  Green  *.  Berge,  105 Xal  52, ,45  Am. 

and  crumble  away  from  the  foundation  thus  St.  Rep.  25;  Covington  v.  oeyler,  93  Ky.  275, 

exposed    unless    the    building   is    properly  Cabot  v.  Kingman,  166  Mass.  403. 
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diminution  in  value  of  the  property  injured,  and  not  the  cost  of  repairing  or 
restoring  it.1 

3.  Of  Buildings  from  Buildings  —  a.  In  General.  —  Besides  the  right  to 
lateral  support  of  soil  from  soil,  or  of  buildings  from  adjoining  soil,  the  right 
to  lateral  support  of  buildings  from  buildings  may  exist.  This  right  is  an 
easement  of  a  highly  artificial  character,  and  one  which  must  necessarily  be  of 
infrequent  occurrence,  for  properly  constructed  houses  do  not,  as  a  rule, 
depend  for  their  stability  upon  the  existence  of  adjoining  houses.  In  the 
nature  of  the  case  this  right,  if  it  exists,  must  be  founded  on  grant  or 
prescription.3 

b.  Acquisition  of  Right  to  Support  —  (i)  By  Grant  —  Express  Grant.  — 
A  right  to  support  of  building  from  building  may,  of  course,  be  acquired  by 
express  grant.3 

Implied  Grant.  —  So  also  such  right  may  be  acquired  by  implied  grant.  Thus 
where  the  owner  of  two  adjoining  buildings,  each  requiring  the  support  of  the 
other,  grants  one  of  them  without  expressly  stipulating  against  the  right  to 
support,  he  is  presumed  as  against  himself  to  grant  such  right,  and  so  recipro- 
cally to  reserve  a  corresponding  right  in  his  own  favor.4 

Easement  Not  Perpetual.  —  It  has  been  held  in  respect  to  a  party  wall  that  the, 
implied  or  presumed  grant  or  reservation  of  mutual  support  of  building  from 
building  is  not  to  be  construed  as  a  grant  of  a  perpetual  easement,  so  that  the 
strip  of  ground  upon  which  the  intervening  wall  was  originally  erected  will  be 
subject  to  an  easement  for  the  support  of  other  or  different  buildings  after  the 
original  buildings  are  torn  down  or  destroyed.  The  right  to  support  in  such 
case  exists  only  so  long  as  the  wall  remains  sufficient  for  the  purpose  of 
mutual  support  and  the  respective  buildings  remain  in  a  condition  to  require 
such  support.  If  the  buildings  are  torn  down  or  destroyed  by  fire  or  other- 
wise, and  are  not  at  once  restored,  the  right  to  mutual  support  ceases,  and  the 
respective  owners  may  then  assert  their  unqualified  title  to  the  division  line.5 

(2)  By  Prescription.  —  It  has  been  held,  and  it  seems  according  to  the 
weight  of  judicial  opinion  both  in  Great  Britain  and  in  the  United  States, 
that  a  right  to  support  of  building  from  building  cannot  be  acquired  by 
prescription.6 

c.  Liability  for  Removal  of  Support  —  where  Right  to  support  Exists.  — 
Where  a  right  to  the  support  of  a  building  from  an  adjoining  building  exists 
by  virtue  of  an  express  or  implied  grant,  it  seems  that  the  owner  of  the  servi- 
ent building  will  be  liable  for  any  injury  to  the  other  building  caused  by  his 
removing  its  support,  without  reference  to  the  question  of  his  negligence  or 
unskilfulness  in  doing  the  work.7 

1.  Measure  of  Damages.  -  Ulrick  v.  Dakota  L.  Am.  Dec.  632;  Stevenson  v.  Wallace,  27  Gralt 

&  T  Co.,  2  S  Dak  285  (Va.)  77;  Tunstall  v.  Christian,  80  Va.  1,  56 

But  it  has  been  held  that  the  measure  of  Am.  Rep.  581.    See  also  Henry  v.  Koch  80 

damages  for  injury  10  a  house  by  excavation  Ky.  391,  44  Am.  Rep.  484;  Wray  v.  Morrison 

on  an  adjoining  lot,  where  the  right  to  sup-  9  Ont.  180 

port  exists,  is  the  cost  of  putting  the  house  in  5.  Moore  v.  Shoemaker,  10  App   Cas  (D 

the  same  condition  as  before,  and  not  the  cost  C.)  6;  Pan  ridge  v.  Gilbert    is  N  Y    601  60 

of  a  new  house.    Hide*.  Thornborough,  2  C.  Am.    Dec.    632.     And  see'  the  title  Party 

aJ5?'  L  -          ■  c5°',       o  „   ™  WAILS-    See  also  Sherred  v.  Cisco,  4  Sandf. 

And  in  Shr.eve  v.  Stokes,  8  B.  Mon.  (Ky.)  (N.  Y.)  480;  Heartt  v.  Kruger,  56  N.  Y.  Super. 

453, 48  Am.  Dec.  401,  it  was  held  that  in  esti-  Ct.  382.     Compare  Stevenson  v.  Wallace  27 

rnaung  damages  for  the  fall  of  a  wall  of  a  Gratt.  (Va.)  77,  and  Tunstall  v.  Christian,  80 

nou?e,  caused  by  excavation  on  an  adjoining  Va.  1,  56  Am   Rep  581 

hi'  !lVInenCe  °l  th.6  P^?bab,e  cost °f  rebuilding  6.  No  Prescriptive  Right  to  Support  of  Building 

he  wall  was  admissible  as  one  of  the  elements  from  Building.  -  Clemens  v.  Speed.  93  Ky.  284 

that  might  be  considered.  And  see  Solomon  v.  Mystery  of  Vintners,  4  H. 

3  5™  V  Vl  DaLt0n'o4  Q-  B-  ?,r  l62-  &  N-  585;  Angus  v.  Dalton,  4  Q.  B.  D.  162. 

8.  Express  Grant.  —  See  Brown  v.  Windsor,  1  7.  liability  for  Removal.  —  See  Stevenson  v. 

I  tP'  v  L2°-  Wallace,  27  Gratt.  (Va.)  77. 

4.  Implied  Grant  _  Richards*.  Rose.oExch.  A,  B,  and  C  were  the  owners  of  three  ad- 

218    Moore  v.  Shoemaker,  10  App.  Cas.  (D.  joining  houses,  B's  house  being  between  those 

Cartridge  v.  Gilbert,  15  N.  Y.  601,69  of  A  and  C.    As  house,  having  been  destroyed 
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Where  No  Right  to  Support  Exists  -  Reasonable  Care.  -  And  although  there  may  be 
no  riS  to  tl ?  support  of  one  building  from  another,  yet  where  the  owner  of 
$   wl  ndioinin-  buildings  proposes  to  remove  his  budding,  and  injury  is 
hkely  to Tresu  ^  tl   refrom  to"  the  other  building,  he  must  notify  the  owner 
thereof 'of  his  intention,  that  the  latter  may  look  to  his  own  protection;  and 
in  making  the  removal  or  erecting  a  new  building  he  must  use  reasonable  care 
LnHrecfution  to  protect  his  neighbor.    But  if  he  does  this  and  injury  never- 
?helePs3  results,  it  is  damnum  absque  injuria,  and  no  action  or  damages  will  he 
therefor  1    This  is  true,  although  the  houses  are  built  with  a  party-wall,  pro- 
vided there  s    o  interference  with  such  wall.*    But  one  who  tears  down  his 
own  building  il  a  negligent  and  unskilful  manner,  so  that  an  adjoining  bu  d- 
iZ  il •  m  ured  is  liable  for  such  injury  although  the  owner  of  the  injured  build- 
hl  hVs  1  msd    failed  to  take  such  precautions  for  the  protection  of  his  own 
property  Ts  it  was  his  duty  to  take,  and  such  as  would  have  prevented  the 

inJT Liability  of  Municipality  in  Improving  Streets  -  General  Rule  -  Municipal 
Corporattn  Not  Liable  for  Removal  of  Lateral  Support.  -  The  general  doctrine  IS  weU 
settled  that  a  municipal  corporation  making  repairs  or  improvements  n  public 
streets  within  its  charter  powers,  and  with  reasonable  care  and  skill,  is  not 
iabS  to  he  owner  of  adjoining  land  for  consequential  damages  to  his  prop- 
ertv  in  the  ablence  of  some  constitutional  or  statutory  provision  creating  such 
fia^lity.-  In  accordance  with  this  principle  it  is  usually  held  th at^  o« 
of  a  lot  adjoining  a  public  street  has,  as  against  the  municipality,  no  right  to 
kteral  suonort  ffoin  the  soil  of  the  street,  and  consequently  the  corporation 
is  not  liabk  or  injury  to  his  premises  caused  by  the  removal  of  such  support 
in  fading  the  street  where  the  work  is  done  under  lawful  authority  and  with 
reasonable  care  and  skill.5 


by  fire,  was  rebuilt,  and  after  the  rebuilding 
B's  wall  separated  from  C's  house,  the  ad- 
jacent wall  of  which  cracked.  It  was  held 
that  C  was  entitled  to  maintain  an  action 
against  A  for  the  injury  resulting  from  the 
rebuilding  of  his  house,  even  though  the  work 
was  performed  with  due  care  and  skill.  Lati- 
mer v.  Official  Co-operative  Soc,  16  L.  R.  lr. 

3°l'.  Massey  v.  Goyner,  4  C.  &  P.  161,  19  E  C. 
L  321-  Montgomery  v.  Masonic  Hall,  700a. 
•»8 ■  Co'vington  v.  Geyler,  93  Ky.  275-  And  see 
T  rower  v.  Chad  wick,  3  King-  N.  Cas.  334.  32 
E.  C.  L.  142,  6  Bing.  N.  Cas.  I,  37  E.  C.  L. 
255-  Peyton  v.  London,  9  B.  &  C.  725,  17  L. 
C.  L.  483,  4  M.  &  R.  625. 

2.  Covington  v.  Geyler,  93  Ky.  275. 

3.  Walters  v.  Pfeil,  M.  &  M.  362,  22  E.  C. 

L'i.3city  Not  Liable  for  Consequential  Damages 
Resulting  from  Street  Improvements.  —  2  Dillon 
on  Munic.  Corp.  (4th  ed.),  §  99«:  N°,heurn 
Transp.  Co.  v.  Chicago,  99  U.  S.  635;  Metho- 
dist Episcopal  Church  v.  Wyandotte  31  Kan. 
721-  Callender  v.  Marsh,  1  Pick.  (Mass.)  418; 
Pon'tiac  v.  Carter,  32  Mich.  164;  Taylor  v.  St. 
Louis,  14  Mo.  20,  55  Am.  Dec.  89.  And  see 
the  titles  Municipal  Corporations;  Streets 
and  Sidewalks. 

An  Official  having  charge  of  the  streets  of  a 
city  who,  in  grading  such  streets  in  the  per- 
formance of  his  official  duty,  and  with  discre- 
tion, injures  the  building  of  an  abutting  lot 
owner,  is  not  liable  for  such  injury.  Callender 
v.  Marsh,  1  Pick.  (Mass.)  418. 

Removal  of  Support  by  Construction  of  Sewer.  — 
Commissioners  (>f  sewers  lawfully  construct- 


ing a  sewer  in  a  public  street  are  not  liable  for 
an  injury  to  an  adjacent  building  caused  by 
the  settling  of  the  soil,  in  the  absence  of  negli- 
gence or  want  of  skill  in  the  performance  of 
the  work.  Grocers'  Co.  v.  Downe,  3  Scott  356. 
See  to  the  same  effect  Hall  v.  Bristol,  L.  R.  2 
C.  P.  322. 

In  Cabot  v.  Kingman,  166  Mass.  403  it  was 
held  that  a  sewerage  commission  which,  in 
constructing  a  sewer  in  a  street,  removed  the 
subsoil,  consisting  in  part  of  quicksand,  so 
that  the  surface  of  the  adjoining  land,  by  rea- 
son of  the  removal  of  its  lateral  and  subjacent 
support,  cracked  and  settled,  and  the  build- 
ings thereon  were  injured,  was  liable  for  the 
injury  and  it  was  held  to  be  immaterial  that 
the  soil  was  removed  by  means  of  pumps  from 
the  trench  into  which  it  had  fallen  by  its  own 
weight  or  had  been  carried  by  percolating 

W  5teCity  Not  Liable  for  Removal  of  Lateral  Sup- 
port in  Grading  Streets.  —  Fellowes  v.  New 
Haven  44  Conn.  240,  26  Am.  Rep.  447;  L>or- 
man  v.  Jacksonville,  13  Fla.  538-  Rome*. 
Omberg,  2S  Ga.  46.  73  Am.  Dec.  74S;  Mitchell 
v.  Rome,  49  Ga.  19,  15  Am.  Rep.  669;  Quincy 
v.  Jones,  76  HI-  231-  20  Am.  Rep.  243;  Rad- 
clift  v.  Brooklyn,  4  N.  Y.  195,  53  Am.  Dec.  35/; 
Moore  v.  Albany,  98  N.  Y.  396;  O'Connor  v. 
Pittsburgh,  iS  Pa.  St.  187. 

A  city  making  excavations  for  public  im- 
provements in  a  street  is  not  liable  for  injury 
to  an  adjoining  building  caused  by  the  re- 
moval of  its  lateral  support,  where  the  sinking 
of  the  land  is  due  to  the  increased  pressure  ot 
the  buildings  thereon.  Northern  Transp.  Co. 
v.  Chicago,  99  U.  S.  635. 
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Corporation  Liable  When  Negligent.  —  But  the  rule  is  otherwise  when  the  work  is 
done  in  a  negligent  or  unskilful  manner.1 

Doctrine  in  Minnesota  and  Virginia.  —  In  Minnesota  it  h  held  that  the  owner  of 
land  adjoining  a  public  street  is  entitled  to  the  lateral  support  of  the  land  in 
the  street,  and  the  municipal  corporation  is  liable  for  injuries  caused  by  the 
removal  of  its  lateral  support  in  grading  the  street.2  This  is  also  the  doctrine 
in  Virginia.3 

Ohio  Doctrine.  —  The  rule  in  this  state  is  that  a  municipal  corporation  is  in 
general  not  liable  to  proprietors  of  lots  abutting  on  streets  for  injuries  to  build- 
ings while  acting  within  the  scope  of  its  authority,  and  without  negligence  or 
malice,  provided  it  has  not,  before  the  improvement  of  such  lots,  so  improved 
the  streets  or  appropriated  them  to  public  uses  as  reasonably  to  indicate  that 
no  further  improvement  or  appropriation  or  change  therein  would  be  made.  In 
the  latter  case  the  municipality  making  such  changes  or  further  improvements 
will  be  liable  where  such  buildings  have  been  erected  with  reference  to  the 
existing  condition  and  use  of  the  streets.  But  if  the  municipality  has  not 
thus  indicated  or  denned  the  nature  and  extent  of  the  uses  and  improvements 
of  the  streets,  the  lot  owners  improving  their  lots  do  so  at  their  own  peril, 
and  for  injuries  resulting  in  this  case  in  making  such  improvements,  etc.,  the 
corporation  is  not  liable. 4 

III.  Right  to  Subjacent  Support  —  1.  In  General.  —  Questions  as  to  the 
right  to  subjacent  support  can,  of  course,  arise  only  where  the  ownership  of 
different  strata,  in  the  case  of  land,  or  different  floors,  in  the  case  of  buildings, 
is  vested  in  different  persons.  Such  a  condition  arises  where  one  person  owns 
the  surface  of  land  and  another  owns  the  underlying  minerals,  or  where  two  or 
more  mines,  lying  one  above  the  other,  belong  to  different  owners,  or  where 
a  build  ing  is  divided  into  floors  and  separately  owned.  The  general  doctrine 
is  that  the  upper  proprietor  has  a  natural  'right  to  support  from  the  lower 
proprietor.5  Thus,  where  the  surface  of  land  and  the  underlying  mines  belong 
to  different  owners,  the  owner  of  the  minerals  cannot  remove  them  without 

An  Injunction  Will  Not  lie  to  prevent  a  cily  Co.,  34  Ohio  St.  328,  32  Am.  Rep.  367.  See 
from  grading  its  streets  in  the  exercise  of  also  Goodloe  v.  Cincinnati,  4  Ohio  500  22  Am. 
its  lawml  authority,  although  the  land  of  an  Dec.  764;  Smith  v.  Cincinnati.  4  Ohio  514- 
adjoining  owner  may  be  thereby  deprived  of  Scovil  v.  Geddings,  7  Ohio  (pt.  ii.)  211. 
lateral  support.  Fellowes  v.  New  Haven,  44  In  Keating  v.  Cincinnati,  38  Ohio  St.  141, 
Conn.  240,  26  Am.  Rep.  447.  43  Am.  Rep.  421,  reversing  7  Ohio  Dec.  (Re- 
No  Prescriptive  Right  to  Support.  —  Quincy  v.  print)  454,  it  was  held  that  a  municipal  cor- 
Jor.es,  76  111.  231,  20  Am.  Rep.  2J.3.  See  also  poration  which,  in  making  a  street  along  a 
Mitchell  v.  Rome,  4q  Ga.  19,  15  Am.  Rep.  669.  hillside,  in  excavating  the  ground  negligently 

1.  Corporation  Liable  for  Injury  Caused  by  Neg-  caused  a  lot  above  to  subside  by  reason  of  the 
hgenceor  Want  of  Skill.  —  Meares  v.  VVilming-  removal  of  its  lateral  support,  was  liable  for 
ton,  9  Ired.  L.  (31  N.  Car.)  73,  49  Am.  Dec.  412;  the  injury  so  caused,  and  "the  fact  that  the  lot 
Keating  v.  Cincinnati,  38  Ohio  Si.  141,  43  Am.  injured  did  not  abut  immediately  on  the  street 
Rep.  421;  Parke  v.  Seattle,  5  Wash.  1,  34  did  not  affect  the  liability  of  the  corporation. 
Am.  St.  Rep.  839:  Smith  v.  Seattle,  18  Wash.  See  also  Columbus  v.  Jaeger,  55  Ohio  St.  644. 
484-  See  also  Wright  v.  Wilmington,  92  N.  5.  Natural  Right  to  Subjacent  Support.  —  See 
Car.  156.  the  cases  cited  throughout  this  section. 

2.  City  Held  Liable  for  Removal  of  Lateral  Sup-  Support  from  Subterranean  Water.  —  An  owner 
port— -  Minnesota.  —  Dyer  v.  St.  Paul,  27  Minn.  of  land  has  no  right  at  common  law  to  the 
457;  Armstrong  ».  St.  Paul  30  Minn.  299;  support  of  subterranean  water,  and  no  action 
Nichols  v.  Duluth,  40  Minn.  3S9,  12  Am.  St.  lies  for  the  injury  where  the  adjoining  owner, 

?'  H3«,  in  improving  his  property,  incidentally  drains 
A  municipal  corporation  may  not  tax  upon  his  neighbor's  land  so  as  to  cause  the  land  to 
real  property  fronting  a  public  street  the  cost  sink  and  the  buildings  thereon  to  be  injured, 
of  a  retaining  wall  in  front  of  such  properly,  Popplewell  v.  Hodkinson,  L.  R.  4  Exch.  248. 
made  necessary  for  the  purpose  of  lateral  sup-  Support  for  Right  of  Way.  —  A  corporation 
port  by  reason  of  the  removal  by  the  city  of  appropriating,  under  the  power  of  eminent 
the  natural  soil  of  the  street  in  grading  the  domain,  a  right  of  way  for  a  pipe  line  for  con- 
street     Armstrong  v.  St.  Paul,  30  Minn.  299.  veying  natural  gas,  may  claim  the  right  to  sub- 

3.  I  trgtnia.  —  Stearns  v.  Richmond,  88  Va.  jacent  support  by  the  underlying  minerals. 
992,  2g  Am.  St.  Rep.  758.  Penn  Gas  Coal  Co.  v.  Versailles  Fuel  Gas  Co., 

4.  Rule  in  Ohio.  —  Crawford  v.  Delaware,  7  131  Pa  St.  522;  McGregor  v.  Equitable  Gas 
Ohio  St .  460;  Cincinnati  v.  Penny,  21  Ohio  St.  Co.,  139  Pa.  St.  230;  Davis  v.  Jefferson  Gas 
499.  °  Am.  Rep.  73;  Akron  v.  Chamberlain  Co.,  147  Pa.  St.  130. 
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leaving  sufficient  natural  or  artificial  support  to  sustain  the  surface.  Ill 
2  thereof  he  will  be  liable  to  the.  owner  of  the  surface  for  any  injury 

supports  sufficient  to  sustain  ^ou^t?^=-recover  damages  ,or  an  injury 
.•^i'w   ,f   „    .  of  its  subjacent  support  by 
«Ttt  no  defence  SlneS  options  were  conducted  with  due 

2.  Effect  o  Grants  Severing  Surface  and  Mineral  Estates  -  General 

feS^tS  SS^Jt'Sf  He"ot  be  unde, -  the  grant 
to  mL  in  such  a  manner  or  to  such  an  extent  as  to  deprive  fte  surface of  a 

tie  SSe" S  ^  -  f  nL^3- ^ 
taplted  right  of  support  to  the  surface  passes  w.th  the  grant  of  the  surface. 


1  Surface  Owner  Entitled  to  Subjacent  Support 
from  Minerals  -  England.  -  Haines  v.  Roberts. 
7  El.  &  Bl.  625.  90  E.  C.  L.  62?,  affirming  6  El. 
&  Bl  613,  88  E.  C.  L.  643;  Rogers  v.  Taylor, 
2  H  &  N  828;  Humphries  v.  Brogden,  12  y. 
B  730,  64  E.  C.  L.  739;  Hodgson  v.  Moulson, 
18  C  B  N.  S.  332,  114  E.  C.  L.  332;  Chap- 
man v.  Day,  47  L.  T.  N.  S.  745. 

JZftwir.  -  Wilms  v.  Jess,  94  III.  4"4,  34  Am. 
Rep.  242.    And  see  Penn  v.  Taylor,  24  111. 

App.  202.  „      ,  r 

/^.  —  Livingston  v.  Moingona  Coal  Lo. 
49  Iowa  369.  3i  Am.  Rep.  150.  See  also  Ran- 
dolph v.  Halden,  44  Iowa  327.  . 

Ohio.  —  Burgner  v.  ILimphrey,  41  °"10  bt- 

^Pennsylvania.  -  Jones  v.  Wagner,  66  Pa.  St. 

429,  5  Am.  Rep.  385;  Horner  v.  Watson  79  Pa. 

St  242,  2t  Am.  Rep.  55;  Coleman  v.  Chad  wick. 

80  Pa.  St.  81,  21  Am.  Rep.  93;  Brown  v  Ior- 

rence,  88  Pa.  St.  186;  Carlin  v.  ChaPpd,  101 

Pa    St.  348,  47  Am.  Rep.  722;  Williams  v. 

Hav,   120  Pa.  St.  485.  &  Am.  St.  Rep.  719; 

Pringle  v.  Vesta  Coal  Co.  172  Pa    St  438; 

Robertson  v.  Youghiogheny  River  Coal  Co. 

172  Pa.  St.  566;  Lowry  v.  Hay,  2  Walk.  (Pa.) 

23Q-  Nelson  v.  Hoch,  14  Phila  (Pa.)  655  36 

Leg  Int  (Pa.)  215;  Gumbert  v.  Kilgore,  (Pa. 

1886)  6  Cent.  Rep.  406.  See  also  McGowan  v. 
Bailey,  146  Pa.  St.  572;  Railroad  Co.  v.  Tama- 
qua,  1  Walk.  (Pa.)  468.  .  .  . 

The  Lessor  of  a  Mine  is  not  liable  for  injuries 
to  a  house  on  the  surface  occasioned  by  the 
working  of  the  mine  by  the  lessee.  Offerman 
v  Starr,  2  Pa.  St.  394,  44  Am.  Dec.  211;  Hill 
v  Pardee  143  Pa.  St,  98.  But  it  is  otherwise 
where  the  lessor  takes  a  hand  in  the  manage- 
ment of  the  mining  operations  and  directs  the 
work  resulting  in  injury  to  the  surface.  Kistler 
v.  Thompson,  158  Pa.  St.  130.  ,  . 

2.  Support  of  Mine  by  Subiacent  Mine.  —  Munoj 


Rutland.  23  Ch.  D.  81;  Yandes  7;.  Wright, 
66  Ind.  319,  32  Am.  Rep.  109.  See  also  Glas- 
gow v.  Hurlet  Alum  Co.,  3  H.  L.  Cas.  2 

3  Due  Care  and  Skill  Not  Sufficient.  —  Hodg- 
son v.  Moulson,  18  C.  B.  N.  S.  332,  114  E.  C. 
L  332;  Humphries  v.  Brogden,  12  Q.  .  739. 
64  E  C.  L.  739;  Carlin  v.  Chappel.  101  Pa.  St 
348,  47  Am.  Rep.  722;  Berwind  v.  Barnes,  13 
W.  N.  C.  (Pa  )  541-  „  _  -  P  c 

4.  Hilton  v.  Granville,  5  Q-  B.  ?M,  48  E.  C 
L  701  8  fur.  311;  Blackett  v.  Bradley,  i  d.  6. 
S.  940.'  -I  E.  C.  L.  940.  8  Jur.  N&  S.  588;  Jones 
v  Wagner,  66  Pa.  St.  429,  5  Am.  Rep.  385. 
Horner  v.  Watson,  79 /*■  Si.  242  21  A™.  Rep 
55-  Coleman  v.  Chadwick,  Sc ,  Pa.  St.  Si  21 
Am.  Rep.  93-  But  see  Gill  v  Dickinson  Q. 
B.  D.  159.  49  L.  J.  Q.  B.  262,  42  L-  T  N.  S. 
510  2S  W.  R.  415;  Buccleuch  v.  Wakefield,  L 
R.  4  H.  L.  377.  39  L.  J.  Ch.  441,  23  L.  T.  N. 

'fc°HiltOB  v.  Granville.  5  Q-  B. .701,  48  E.  C. 
L.  701,  8  Jur.  3"!  Blackett  v.  Bradley  I  B. 
&  S.  940,  101  E.  C.  L.  940,  8  Jur N  S.  588. 

6.  Right  of  Support  Where  Minerals  Are  Granted 
and  Surface  Is  Reserved.  -  Dugdale  v.  Robert- 
son, 3  Kay  &  J.  695;  Richards  ^  Jenkins.  18 
L  T  N.  S.  437.  17  W.  R.  30;  Dav.s  v.  Tre- 
harne,  6  App.  Cas.  460;  Westmoreland  v.  New 
Sharlston  Colliery  Co.,  80  L.  T.  N.  S.  846 
Wilms  v.  Jess,  94  HL  464,  34  Am.  Rep.  242. 
Sickle  v.  Douglas,  75  Iowa  78;  Burgner  - 
Humphrev,4i  Ohio  St.  340;  Horner  r.  Watson 
70  Pa  St'  251,  21  Am.  Rep.  55=  Coleman  v. 
Chadwick',  80  Pa.  St.  81,  21  Am.  Rep.  93;  Ber- 
wind v.  Barnes.  13  W.  N.  C.  (Pa.)  541- 

7  Grant  of  Surface  with  Reservation  of  Miner- 
als -  Hext  v.  Gill.  L  R.  7  Ch.  699;  Harris  v 
R v'ding  5  M.  &  W.  60;  Smart  v.  Morton  5 
El  &  Bl.  30.  85  E.  C.  L.  30;  Dixon  v.  White 
8  App.  Cas.  833:  Livingston  v.  Moingona  Coal 
Co.  S0  Iowa  369.  3i  Am.  Rep.  150:  Enckson 
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This  does  not  mean  that  all  of  the  mineral  dues  nut  belong  to  the  mineral 
owner,  but  that  he  cannot  get  it  out  without  leaving  a  sufficient  support, 
natural  or  artificial,  for  the  surface.1 

Right  to  Support  Lost  by  Terms  of  Grant.  —  By  the  terms  of  the  severance  of  the 
two  estates,  the  surface  owner  may  take  only  a  qualified  right  of  support,  and 
the  mineral  owner  may  have  the  right  to  remove  all  of  the  minerals  without 
reference  to  the  effect  of  such  removal  on  the  superincumbent  soil.  This  will 
occur  wherever  it  appears  from  the  express  words  of  the  instrument,  or  by 
necessary  intendment,  that  such  was  the  intention  of  the  parties.2  But  in 
order  to  deprive  the  surface  owner  of  his  natural  right  to  support,  the  grant 
must  be  so  framed  as  to  show  clearly  that  the  parties  so  intended.3  A  gen- 
eral provision  in  a  grant  of  land  with  a  reservation  of  mineral  rights  that  the 
grantor  shall  have  the  power  to  search  for  and  remove  all  the  minerals,  and  to 
do  all  things  necessary  for  this  purpose,  does  not  take  away  the  right  to  sup- 
port.4 And  it  has  been  held  that  a  stipulation  exempting  the  mine  owner 
from  liability  for  injury  to  the  surface  by  his  working  the  mine  and  removing 
the  minerals  by  any  means  he  may  deem  proper  does  not  relieve  him  from 
liability  for  injuries  caused  by  his  negligence;  if  the  exercise  of  ordinary  care 
requires  that  pillars  be  left  to  support  the  surface,  the  removal  of  such  pillars 
constitutes  negligence.5 

3.  Right  to  Support  Limited  to  Soil  in  Its  Natural  State.  —  This  right  to  sup- 
port extends  only  to  the  soil  in  its  natural  state,  and  no  action  can  be  main- 
tained for  the  sinking  of  the  surface  by  reason  of  the  removal  of  its  subjacent 
support  where  such  subsidence  would  not  have  occurred  but  for  the  presence 
of  buildings  on  the  land.  But  where  this  would  have  happened  in  the  absence 
of  buildings  the  surface  owner  may  recover  for  the  resulting  injury  both  to 
the  land  itself  and  to  the  buildings  or  other  improvements  thereon.0 

4.  Right  to  Support  for  Railways  and  Canals —  General  Rule.  —  Where  land  is 
granted  for  the  construction  of  a  specific  work,  such  as  a  railway  or  canal,  the 
general  rule  is  that  the  grant,  in  the  absence  of  a  contrary  intention  appearing 
on  its  face,  carries  with  it  by  implication  the  right  of  reasonable  and  necessary 
support,  from  the  subjacent  or  adjacent  lands  of  the  grantor,  for  the  works  to 
be  constructed.  And  this  right  will  be  protected  in  favor  of  the  grantee 
against  any  infringement  thereof  by  the  grantor.7 

v.  Michigan  Land,  etc.,  Co.,  50  Mich.  604;  harve,  6  App.  Cas.  460;  Dixon  v.  White,  S 
Marvin  v.  Brewster  Iron  Min.  Co.,  55  N.  Y.  App.  Cas.  833;  Burgner  v.  Humphrey,  41  Ohio 
538,  14  Am.  Rep.  322;  Scranton  v.  Phillips,  94  St.  340;  Robertson  v.  Youghiogheny  River 
Pa.  St.  15;  Carlin  v.  Chappel,  101  Pa.  St.  348,  Coal  Co.,  172  Pa.  St.  566;  Coleman  v.  Chad- 
47  Am.  Rep.  722.  wick,  80  Pa.  St.  81,  21  Am.  Rep.  93. 

1.  See  opinion  of  Campbell,  C.  J.,  in  Smart  In  Williams  v.  Hay,  120  Pa.  St.  485,  6  Am. 
v.  Morton,  5  El.  &  Bl.  30,  85  E.  C.  L.  30.  St.  Rep.  719,  it  was  held  that  a  proviso  in  a 

2.  Right  to  Support  Lost  by  Terms  of  Grant. —  deed  conveying  the  surface  and  restoring  the 
\;[>Jen  v.  Seddon,  L.  R.  10  Ch.  394;  Williams     right  10  underlying  minerals,  that  the  grantor. 

v.  Bagnill,  12  Jur.  N.  S.  987,  15  W.  R.  272;  in  mining  and  removing  the  minerals,  should 
Roivbotham  v.  Wilson,  8  H.  L.  Cas.  348,  affirm-  do  as  little  damage  to  the  surface  as  possible, 
ing  S  El.  &  Bl.  123,  92  E.  C.  L.  123,  affirming  was  not  intended  to  take  away  the  right  to 
6  El.  &  Bl.  593,  88  E.  C.  L.  593;  Buchanan      surface  support. 

v.  Andrew,  L.  R.  2  H.  L.  Sc.  286;  Dixon  v.         4.  Aspden  v.  Seddon,  L.  R.  10  Ch.  394. 
White,  8  App.  Cas.  833;  Smith  v.  Darby,  L.         5.  Livingston  v.  Moingona  Coal  Co.,  49  Iowa 
R.  7  Q.  B.  716;  Scranton  v.  Phillips,  94  Pa.  St.      369,  31  Am.  Rep.  150. 

15.  See  also  Shafto  v.  Johnson,  8  B.  &  S.  252,  6.  Right  to  Support  Limited  to  Soil  in  Natural 
note;  Taylor  v.  Shafto,  8  B.  &  S.  228;  Eadon  State.  —  Stroyan  v.  Knowles,  6  H.  &  N.  454; 
v.  Jeffcock,  L.  R.  7  Exch.  379;  Penn  Gas  Coal  Wilms  v.  Jess,  94  111.  464.  34  Am.  Rep.  242; 
Co.  v.  Versailles  Fuel  Gas  Co.,  131  Pa.  St.  522.      Gumbert  v.  Kilgore,  (Pa.  1S86;  6  Cent.  Rep. 

The  State  or  Its  Grantee  entering  upon  the  406;  Pringle  v.  Vesta  Coal  Co.,  172  Pa.  St.  438. 
surface  under  the  power  of  eminent  domain  7.  Right  to  Support  for  Railways  and  Canals. — 
will  not  be  bound  or  restricted  by  a  release  of  London,  etc.,  R.  Co.  v.  Evans,  (1893)  1  Ch. 
the  right  to  surface  support  by  the  owner  of  16,  62  L.  J.  Ch.  1,  67  L.  T.  N.  S.  630,  41  W.  R. 
the  surface  land.  Penn  Gas  Coal  Co.  v.  Ver-  149;  Caledonian  R.  Co.  v.  Sprot,'2  Macq.  II. 
sailles  Fuel  Gas  Co.,  131  Pa.  St.  522.  L.  449.  2  Jur.  N.  S.  623;  Caledonian  R.  Co.  v. 

3.  Release  of  Right  Must  Clearly  Appear.—  Belhaven,  3  Macq.  H.L.  56;  North  Eastern  R. 
Hext  v.  Gill,  L.  R.  7  Ch.  699;  Davis  v.  Tre-     Co.  s,  Crosland,  2  Johns.  &  H.  565,  4  De  G.  F. 
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„    ••         rrMt  Britain— In  Great  Britain,  by  the  various  acts 

XattS?  companies  may  purchase  the  mineral  rights  in  land  under  or  adjacent 
to  the  -line so  as  to  prevent  the  mine  owners  from  working  the  mine* ^and 
depriving  the  railway  or  canal  of  necessary _  lateral  or  subjacent  suppo.t 
Under  these  acts,  if  the  company,  after  receiving  notice  of  the  owner  s  inten- 
tio n  to  work  nis  mines,  given  as  prescribed  in  the  acts,  fails  to  purchase  the 
mi  eral  rights  for  its  own  protection,  the  mine  owner  may  work  the  mines  in 
the  usual  way,  without  being  responsible  to  the  company  for  the  removal  of 

thC ^  U*t  to  figSS  »S?5".  House.  -  If  a  building  is  divided  into  floors 
or  '  flats-  separably  owned,  the  owner  of  each  upper  floor  or  '  flat  is  entitled 
to  vertical  support  from  the  lower  part  of  the  building.  The  lower  proprietor 
Snno  remove1  such  support,  or  do  anything  to  his  own  proper y  to  endanger 
the  stability  of  the  upper  floor;3  if  he  does,  it  is  an  infringement  of  right  lot 
which  the  upper  owner  may  maintain  an  action  without  showing  special 
SageT  An  express  grant"  or  enjoyment  for  any  given  tune,  would  seem 
no  to  be  essential  to  the  existence  of  this  right.'  So  far  the  authorities  are 
n  unbon  -  but  upon  the  question  whether,  in  addition  to  the  obligation  not 
o  remove  til  support,  tile  lower  proprietor  is  also  bound  to  k« *  his  prop- 
^rf„  in  r^nair  so  that  it  may  be  able  to  bear  the  weight  of  the  upper  noor, 

Jmonious  In  ^n^^MJ^^ 
lower  nroorietor  is  bound  to  make  such  repairs.6  But  in  Massachusetts  tnere 
harbe?n  held  to  be  no  implied  obligation  between  owners  of  distinct  parts ;  of 
fbuifdlng  which  will  enable  either  to  maintain  an  action  against  the  other 
for  m«  Xal  and  neglect  to  repair  his  tenement,  whereby  the  plaintiffs 

^"Duty  Owner  to  Keep  Hoof  in  Eepair.  -  In  England  it  has  been  held  that  an 

*J,55o;  BH^ao^nR  CMO, 

?A9f)Wg  &      2  Mac.II ,449,  «  Selborne  .  BjUg 

to  suppor.  to  such  tunnel  that  the  gran.or  a   -      B    ir Harr  s  *   »  ^  ^ 

ing  duly  in  accordance  with  the  is ngsA  R^U     Connd  *  K  g :  33         75^5  p  . 

^^Srff^^A^     Dyer,  to.  Mass  V*.    See  also  Graves  ,  Be, 


cannot  worK  or  nave  me  ui.ncui«»   ^     ■      c  v 


3";eTy;7,ce'ii„^;s.7a,so  S-Hhy.  Ore,  «„o  Pierce  ,  Dye,,  ,<y  M.^ wy-J-*  i; 

Western  R.  Co.,  3  App.  Cas    .65:  »'»■'.  «•  K"'"Ba»  s*  ie  Ipj^n  ol  holt,  C.  J.,  in 

%£&s&&»'  5  nSo.  a  suf  a-.  .  «•  «■»- 

442-  Chamber  Colliery  Co.  ».  Rochdale  Canal  311.                                              See  Cheese- 

19  '36  L.  J.  Ch.  380  16  L  T.  N  S.  260  3Qjn                                  fc  the  0wner  of  the 

io7  E   C   L  409-  Fletcher      Great  Western  beneficial  enjoyment.    Graves *.  Berdao, 

R.  Co.,  4  H.  &  N.  242,  5  H.  &  N.  6S9;  Great  \  .  501.                        -zes  the  existence  of  an 

So  prou^ x  ^2^:  S&haa^«=a! 

But  -e  Knowles  ,  Lancashire  etc    R  Co  te    me  t  ,Q  repair,  as  d,      g  ^ 

i4APP.Cas.  248,  Ci  L.  T.  N.  S.  91,  59  L.  J.  U-  ^nn^obligadon  to  repair  can  arise  only  from 
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action  lies  by  persons  inhabiting  a  ground  floor,  against  the  tenant  of  the  gar- 
ret, to  compel  him  to  keep  the  roof  in  repair.1  But  in  Connecticut  an  action 
on  the  case  cannot  be  brought  by  the  owner  of  a  lower  floor,  against  the 
owner  of  the  upper  floor  and  roof,  to  recover  damages  for  suffering"  the  roof 
to  be  out  of  repair.  The  plaintiff's  remedy  in  such  case  must  "be  sought 
m  chancery  2  Where  the  owner  of  the  upper  floor  repairs  the  roof  he  cannoUn 
an  action  at  law,  compel  the  owner  of  the  lower  floor  to  contribute  ratably' to 
the  expenses  incurred.3 


express  stipulation,  or  by  proof  of  a  prescriptive 
right  to  the  easement  of  repair  as  well  as  sup- 
port.   Pierce  v.  Dyer,  109  Mass.  377. 

1.  Duty  to  Repair  Roof.  —  Anon ymous  u 
Mod.  7. 

2.  Cheesborough  v.  Green,  10  Conn.  318,  26 
Am.  Dec.  396. 

3.  Ottum  wa  Lodge  v.  Lewis,  34  Iowa  67,  11 
Am.  Rep.  135;  Loring  v.  Bacon,  4  Mass.  575. 
But  see  Campbell  v.  Mesier,  4  Johns.  Ch.  (N 
Y.)  334- 

Rule  of  the  Civil  Law.  —  Papinian  (Dig.  17,  2, 


52,  10)  states  it  as  a  rule  of  the  civil  law,  that 
if  one  part  owner  of  a  house  in  decay  repairs 
it  at  his  own  expense,  upon  the  refusal  of  the 
others  to  unite  in  the  expense  he  can  compel 
them  to  contribute  their  proportion,  with  in- 
terest, or  upon  their  default,  at  the  end  of  four 
months,  the  house,  at  his  election,  becomes  his 
sole  property.  This  unreasonable  penalty  or 
forfeiture  has,  in  modern  times,  gone  into  dis- 
use, but  the  claim  to  contribution  remains. 
Campbell  v.  Mesier,  4  Johns.  Ch.  (N.  Y.) 
339- 
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By  Walter  Carrington. 
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CROSS-REFERENCES. 

ROADS. 

I  DEFINITION. -A  lateral  or  branch  railroad  is  one  running  frorr .some 
an  offshoot  of  the  main  road.-5    But  in  Illinois  u 

,    tv  .  ,™  Where  a  railroad  has  the  power,  under  its 

1.  Term  Defined.  —  2  Bouv.  L.  Diet  139-  construct  lateral  or  branch  lines. 

The  fact  that  the  branch  is  intended  to  con-  garter  to  construe,                    an  ac[  of  (be 

nect  the  railway  constructing  it  with  the  me  and           s    »oto                      ^  ^  &nd 

of  another  company  does  not  deprive  it  of  us  ^««e  Pr          fsions  o£  lhe  charter  of  the 

U&SStT  c'r^SnT^     JKS.  RPCo„  94  «u  ft.  435.  ,  A».  *  *•* 

vania  R.  Co.'s  Appeal  90  Pa  St     55,  4  Am.  t>ent  any  having  a  power  to  build 

&  Ene.  R.  Cas.  191;  Volmer  v.  Schuylkill  Kiver        a  ra ur o*u       ^    ,  p0wer,  build  a  line 

last  Side  R.  Co.,  18  Phila.  (Pa.)  248,  45  Leg.  branches may ;^JS  termini,  and  rH„. 

int.  (Pa.)  66;  Delapole  Slate  Ca       Bangor.  ^^XSame  general  direction  with  the 

etc.,  R.  Co.,  6  Northam   Co   Re*w2tf  gj"  3  Sne,  so  as  to  form  practically  an  exten- 

Biles  v.  Tacoma,  etc.    R.  Co    5  W*s£  "  on  of  the  main  line.    Atlantic,  etc.,  R.  Co.  r 

And  see  Blamon  t,R,chrnond  etc  R.  Co.,  86  s.on  ot  ^  ^  ^  reverHng  ^o.  App.  3-5 
Va.  618,  43  Am,  &  Eng.  R.  Cas.  017.  Volume  XVIII. 


Lateral  Railroads      LATERAL  OR  BRANCH  RAILROADS. 


Generally. 


or  branch  road  is  one  which  proceeds  from  some  point  on  the  main  trunk 
between  its  termini.1 

II.  Lateral  Railroads  Generally  —  1.  Right  to  Construct,  and  to  Take 
Land  for  the  Purpose  —  a.  Acquired  Only  by  Grant  from  the  State.  — 
The  right  of  a  railroad  company  to  construct  lateral  roads  and  to  condemn 
lands  for  that  purpose  can  be  acquired  only  by  a  grant  from  the  state,  either 
express  or  implied. 1  In  many  jurisdictions  there  are  general  statutes  authoriz- 
ing and  regulating  the  construction  of  branch  railroads.3 

Power  of  President  and  Directors  of  Company.  —  When  in  general  terms  branches  are 
authorized,  the  necessity  for  them,  and  their  direction,  rest  in  the  will  and 
discretion  of  the  president  and  directors  of  the  company,4  unless  the  statute 
otherwise  provides.5 

Acquisition  of  Right  to  Lay  Track  in  Public  Street  or  Highway.  —  A  legislative  grant,6 
or  the  grant  of  a  municipality  under  legislative  authority,'  is  essential  to 
authorize  a  railroad  company  to  appropriate  and  use  a  street  or  public  high- 
way for  laying  a  branch  line.  A  municipality  in  granting  such  a  right  is 
strictly  limited  by  the  terms  of  the  statute  conferring  upon  it  authority  to 
grant  such  rights.8 

b.  Construction  of  Legislative  Grants.  —  Legislative  grants  of  the 
right  to  construct  branch  railroads  and  for  that  purpose  to  appropriate  private 


1.  Newhall  v.  Galena,  etc.,  R.  Co.,  14  111 
273- 

2.  How  Right  to  Construct  Lateral  Roads  Is 
Acquired.  —  See  the  title  Eminent  Domain,  vol. 
10,  p.  1076  et  seq.  And  see  the  following: 
Shepaug  Voting  Trust  Cases,  60  Conn.  553; 
Lower  v.  Chicago,  etc.,  R.  Co.,  59  Iowa  563I 
ia  Am.  &  Eng.  R.  Cas.  17;  State  v.  Sulli  van 
County,  51  Mo.  522;  Philadelphia,  etc.,  R.  Co. 
v.  Philadelphia,  etc.,  R.  Co.,  1  Pa.  Dist.  73- 
Pennsylvania  R.  Co.'s  Appeal,  115  Pa.  St.  514; 
Biles  v.  Tacoma,  etc.,  R.  Co.,  5  Wash.  509. 

3.  General  Statutes.  —  Shepaug  Voting  Trust 
Cases,  60  Conn.  553;  Toledo,  etc.,  R.  Co.  v. 
East  Saginaw,  etc.,  R.  Co.,  72  Mich.  206,  36  Am. 
&  Eng.  R.  Cas.  553;  Volmer  v.  Schuylkill  River 
East  Side  R.  Co.,  18  Phila.  (Pa.)  248,  43  Leg. 
Int.  (Pa.)  66;  Volmer's  Appeal,  115  Pa.  St.  166- 
Louisville,  etc.,  R.  Co.  v.  State,  9  Baxt.  (Tenn.) 
522;  Biles  v.  Tacoma,  etc.,  R.  Co.,  5  Wash. 
509;  Wheeling  Bridge,  etc.,  R.  Co.  v.  Camden 
Consol.  Oil  Co.,  35  W.  Va.  205,  47  Am.  &  Eng. 
R.  Cas.  27.  And  see  the  statutes  of  the  sev- 
eral states. 

Construction  of  Lateral  Road  by  Subsidiary 
Company.  —  Though  a  railroad  company  may 
not,  for  some  reason,  have  the  legal  authority 
to  condemn  the  right  of  way  for  a  lateral  line, 
it  may  cause  another  company  of  its  own 
stockholders  to  be  so  organized  as  to  have  that 
power,  and  when  such  subsidiary  company 
has  condemned  the  right  of  way,  it  may  lease 
its  line  to  the  former  company,  and  in  this 
there  will  be  no  fraud  upon  those  whose  lands 
have  been  condemned.  Lower  v.  Chicago, 
etc.,  R.  Co.,  59  Iowa  563. 

4.  Discretion  of  President  and  Directors.  —  New 
Cent.  Coal  Co.  v.  George's  Creek  Coal,  etc. 
Co.,  37  Md.  537;  McAboy's  Appeal.  107  Pa 
St.  548,  20  Am.  &  Eng.  R.  Cas.  314;  Pittsburg 
v.  Pennsylvania  R.  Co.,  48  Pa.  St.  359.  See 
State  v.  Hazelton,  etc.,  R.  Co.,  40  Ohio  St.  504. 

Injunction.  —  But  a  feeble  company  of  doubt- 
ful ability  to  construct  any  road  between  the 
terminal  points  of  its  charter,  will  be  re- 
strained, at  the  suit  of  a  municipality  which 

IS  C.  of  L.-36  56? 


has  subscribed  lo  it,  from  wasting  its  means 
in  the  construction  of  branch  roads;  and  where 
said  subscriptions  were  conditioned  upon  the 
road  running  through  the  town,  and  the  con- 
struction of  the  branch  is  substantially  an 
evasion  of  that  condition  and  a  diversion  of- 
the  road  from  the  municipality,  the  company 
will  be  restrained  on  that  ground  from  build- 
ing it.  Platteville  v.  Galena,  etc.,  R.  Co.,  43 
Wis.  493. 

5.  Under  a  General  Connecticut  Statute,  Acts  of 
1899,  c.  166,  it  was  unlawful  for  a  railroad  com- 
pany to  build  any  branch  roads  which  had  not 
first  been  found  by  a  judge  of  the  superior 
court,  upon  application  and  public  notice,  to 
be  of  public  convenience  and  necessity.  She- 
paug Voting  Trust  Cases,  60  Conn.  553. 

6.  Pennsylvania  R.  Co.'s  Appeal,  93"  Pa.  Si. 
150,  115  Pa.  St.  514;  Philadelphia  v.  Philadel- 
phia, etc.,  R.  Co.,  ig  Phila.  (Pa.)  507,  46  Leg. 
Int.  (Pa.)  475. 

7.  Chicago  Dock,  etc.,  Co.  v.  Garrity,  115  111. 
155;  South  Chicago  R.  Co.  v.  Dix,  109  111.  237,  17 
Am.  &  Eng.  R.  Cas.  157;  Com.  v.  Frankfort, 
92  Ky.  149;  Brown  v.  Chicago  Great  Western 
R.  Co.,  137  Mo.  529;  Duncan  v.  Pennsylvania 
R.  Co.,  13  Phila.  (Pa.)  68,  36  Leg.  Int.  (Pa.) 
473;  Western  Pennsylvania  R.  Co.'s  Appeal, 
99  Pa.  St.  155,  4  Am.  &  Eng.  R.  Cas.  191.  See 
Atlantic,  etc.,  R.  Co.  v.  St.  Louis,  66  Mo. 
22S. 

8.  Chicago  Dock,  etc.,  Co.  v.  Garritv,  1 1  c 
111.  155. 

But  under  a  statute  authorizing  counties, 
cities,  and  townships  to  conlract  with  railroad 
companies  for  the  relocation  or  elevation  of 
their  roads  in  such  manner  as  the  authorities 
may  deem  best  adapted  to  secure  the  safety  of 
life  and  property,  a  company  has  the  right, 
after  obtaining  the  consent  of  a  city,  to  ap- 
propriate longitudinally  any  street  to  the 
construction  of  a  branch  road.  Duncan  v. 
Pennsylvania  R.  Co.,  13  Phila.  (Pa.)  68,  36  Leg. 
Int.  (Pa.) 478.  See  also  Western  Pennsylvania 
R.  Co.'s  Appeal,  99  Pa.  St.  155,  4  Am.  &  Eng. 
R.  Cas.  191, 
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.    i  „,i»  iDDroDriate  and  use  a  street  or  public  highway,1  are  strictly 
property  '  or  to  aPJ™P™?«  unles3  it  is  gra„ted  in  express  terms,  or 

construed,    buch  a  rlgnt  w  "  necessarv  »    When,  however,  a  power  is 

by  an  }ff^Jg^2SSSL  will  mSain  it;'  and  where  a  company's 
f»*E  SSit to  build  branch  roads,  the  presumption  follows  that 
^  company  has  Z  same  right  to  condemn  lands  whereon  to  construct  such 

ta-VcS?  any^oTa^conatrucC  and  operate  a  branch  road  does  not  confer 
«,  to [  Purch^a ^already ^cons ructed.^  c£>m  ^  of 

Limitation  as  to  Tims.        i  llc  fu.wk-1  ,   ^    •     J„tprrniner1   bv  the 


1  Grants  Strictly  Construed.  -  New hall  v. 
Galena,  etc.,  R.  Co.,  14  til.  273;  Chicago,  etc., 
R  Co.  v.  Wiltse,  116  111.  449.  24  Am.  &.  Eng. 
r'  Cas  261-  Baltimore,  etc.,  Turnpike  Co.  v. 
Union  R.  Co.,  35  Md.  224.  6  Am.  Rep.  397; 
Hibernia  Underground  R.  Co.  v.  De  Camp,  47 
N  I  L  518,  54  Am.  Rep.  197.  24  Am.  &  Eng. 
r!  Cas.  273.  affirming  47  N.  J.  U  43;  Toledo, 
etc  R  Cof  w.  Daniels,  16  Ohio  St.  390;  Phila- 
delphia v.  Philadelphia,  etc.,  R.  Co  19  Phila. 
(PaP)  507,  46  Leg.  Int.  (Pa.)  475;  Philadelphia, 
etc.,  R.  Co.  v.  Philadelphia,  etc.,  R.  Co.,  1  Pa. 

^Pennsylvania  R.  Co.'s  Appeal,  "5  Pa.  St. 
cji !  Philadelphia  v.  Philadelphia,  etc  R.  Co., 
Iq  Phila.  (Pa.)  507,  46  Leg.  Int.  (Pa.)  475; 
Louisville,    etc.,    R.    Co.    v.  State.  g  Bui. 

(T3nThus2a  provision  in  a  charter  that  all 
rail'road  companies  shall  have  the  right  to  run 
upon  equal  terms  over  the  track  of  the  com- 
oanv  in  question,  does  not  authorize  the 
construction  of  a  branch  to  enable  a  certain 
other  railroad  company  to  enjoy  the  privi- 
lege granted  by  the  charter.  Baltimore,  etc 
Turnpike  Co.  v.  Union  R.  Co.,  35  Md.  224,  6 

A  Right  to  Cross  Another  Company's  Track.  —  But 
under  an  authority  to  construct  branch  roads 
within  cerlain  specified  bounds  a  railroad  com- 
pany may  within  those  bounds  consiruct  such 
a  road  across  another  railroad  company  s 
track  Express  authority  to  cross  is  not  essen- 
tial in  such  a  case.  Morris,  etc.,  R.  Co  v. 
Central  R.  Co.,  31  N.  J.  L.  205.  See  also 
Toledo,  etc..  R.  Co.  v.  East  Saginaw  etc.,  R. 
Co  72  Mich.  206,  36  Am.  &  Eng.  R.  Cas.  553; 
Hays  v.  Briggs,  74  Pa.  St.  373- 

4  Newhall  v.  Galena,  etc.,  R.  Co.,  14  HI. 
273;  Morgan's  Louisiana,  etc  R.,  etc.,  Co.  v. 
Barton,  51  La.  Ann.  1338;  Blanton  v  Rich- 
mond, etc..  R.  Co.,  86  Va.  618,  43  Am.  &  Eng. 
R   C3.S  6l7 

Authority  to  Build  Lateral  Roads  Not  Limiting 
Length.  -  Where  the  legislature  has  given  a 
railroad  company  power  to  build  lateral  roads 
without  fixing  any  limits  to  the  length  of  such 
roads,  the  court  will  not.  as  a  general  rule,  fix 
any  limit.  Newhall  v.  Galena,  etc.,  R.  Co.,  14 
111.  273- 


5  Right  to  Take  Lands  Presumed  from  Author- 
ity to  Build  Branches.  —  See  the  title  Eminent 
Domain,  vol.  10,  p.  1076.  And  see  Louisville, 
etc  R  Co.  v.  State.  9  Baxt.  (Tenn.)  522; 
Louisville,  etc..  R.  Co.  v.  Quinn,  14  Lea 
(Tenn.)  65,  22  Am.  &  Eng.  R.  Cas  "J-  See 
also  Schofield  v.  Pennsylvania  Schuylkill  \  al- 
ley R.  Co.,  2  Pa.  Dist.  57- 

Implied  Power  to  Construct  Branch  on  Bed  of 
Navigable  River.  — But  the  power  given  to  a 
railroad  company  to  build  a  main  line  involves 
the  right  to  build  branches  10  carry  out  the 
purposes  of  the  company's  charter,  and  where 
necessary,  so  to  construct  a  branch  as  to  oc- 
cupy a  part  of  the  bed  of  a  navigable  river. 
Schofield  v.  Pennsylvania  Schuylkill  \  alley 
R.  Co.,  2  Pa.  Dist.  57-  -  ,  ■ 

6  Power  to  Purchase  Not  Implied  from  Author- 
ity'to  Construct  and  Operate.  —  Campbell  v. 
Marietta,  etc.,  R.  Co..  23  Ohio  St.  168;  Gulf, 
etc    R.  Co.  v.  Morris,  67  Tex.  692. 

7.'  Morris,  etc.,  R.  Co.  v.  Central  R.  Co.,  31 

Atlantic,  etc.,  R.  Co.  v.  St.  Louis,  66  Mo. 
228.    But  see  Newhall  v.  Galena,  etc.,  K.  Co., 

1  "^Continuing  Power  of  Branch  Building.  —  A 

company  chartered  to  build  a  railroad  "  with 
power  to  construct  such  branches  as  the  di- 
rectors mav  deem  necessary,"  and  to  connect 
,hem  with  'any  railroads  "  now  constructed  or 
that  may  be  hereafter  constructed,  has  a 
continuing  power  to  build  branch  roads  and 
the  time  limit  in  the  charter  for  the  completion 
of  the  railroad  has  no  relation  to  the  building 
of  the  branches,  nor  will  such  continuing 
power  of  branch  building  be  abridged  by  a 
subsequent  act  giving  the  company  a  certain 
time  to  complete  its  road  "  with  one  or  more 
tracks,  sidings,  depots,  and  appurtenances 
Pittsburgh,  etc..  R.  Go  *.  PUtsbuigh,  etc  R. 
Co.,  159  Pa.  St.  331.  37  Am.  cC  Eng.  R.  Cas.  46. 

A  clause  in  the  charter  ot  a  railroad  com- 
pany providing  that  the  "  works  hereby  re- 
quired1"  should  be  finished  within  ten  years, 
where  it  was  manifest  that  the  "  works  re- 
quired "  were  the  building  and  equipping  of 
the  main  stem,  was  held  not  to  restrict  the 
right  contained  in  the  charter  to  construct 
branch  roads,  after  the  expiration  of  the  ten 
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that  where  a  railroad  company  is  authorized  to  construct  a  main  line  and 
lateral  roads,  a  subsequent  act  extending  the  time  in  which  it  may  complete 
its  "road  "  operates  to  extend  the  time  also  in  which  to  complete  the  lateral 
roads. 1 

Construction  of  Particular  Provisions  of  Charters  and  General  Statutes.  —  Many  of  the 
peculiar  provisions  of  charters  and  general  statutes  authorizing  the  construc- 
tion of  branch  railroads  have  received  the  interpretation  of  the  courts.2 


years.  Blanton  v.  Richmond,  elc,  R.  Co.,  86 
Va.  618,  43  Am.  &  Eng.  R.  Cas.  617. 

1.  Newhall       Galena,  etc.,  R.  Co.,  14  III. 
273- 

2.  Branch  Longer  than  Main  Line.  —  The  con- 
struction of  a  branch  railroad  nearly  double 
the  length  of  the  main  line  is  not  of  itself  an 
abuse  of  ihe  branching  powers  conferred  on 
railroad  companies  by  an  act  which  authorizes 
any  company  incorporated  under  its  provi- 
sions "  to  construct  such  branches  from  its 
main  line  as  it  may  deem  necessary  to  in- 
crease its  business  and  accommodate  the  trade 
and  travel  of  the  public."  The  relative  im- 
portance of  the  main  line  and  the  branch  can- 
not always  be  measured  by  their  length 
respectively.  Volmer's  Appeal,  115  Pa  St 
166. 

Right  to  Construct  Branch  Limited  to  County.  — 
Where  a  railroad  company  is  authorized  by  its 
charter  to  construci  branch  roads  from  .  the 
main  route  to  other  towns  or  places  in  the  sev- 
eral counties  through  which  the  road  may 
pass,  it  is  limited  to  the  construction  of 
branch  roads  which  leave  ihe  main  route  and 
terminate  in  the  same  county.  It  cannot 
extend  such  branches  into  another  county 
Works  v.  Junction  R.  Co.,  5  McLean  (U.  SO4S5. 

Right  to  Construct  Branch  Not  Affected  hy 
Authority  to  Extend  Main  Road.  —  Where  a  rail- 
road company  has  under  its  charter  the  right 
to  construct  a  branch  road  to  a  certain  city,  an 
express  grant  to  it  of  ihe  right  to  extend  its 
main  road  to  such  city  will  not  preclude  it 
from  connecting  with  the  city  by  a  branch 
road.  Tyler  v.  Elizabethtovvn,  etc.,  R.  Co  0 
Bush  (Ky.)  510. 

Act  Encouraging  Railroads  to  Centre  at  a  Union 
Depot.  —  Under  the  Missouri  Union  Depot  Act 
(Act  of  March  18,  1871)  encouraging  all  rail 
roads  running  to  St.  Louis  to  centre  at  the 
Union  Depot,  a  company  whose  road  ran  near 
that  city  was  held  to  have  a  right  to  construct  a 
branch  road  to  the  depot,  where  it  was  by  its 
charter  authorized  lo  construct  lateral  rail- 
roads. State  v.  St.  Louis,  etc.,  R.  Co.,  3  Mo. 
App.  180. 

Authority  to  Locate  New  Lines  "  Between  "  Two 
Places.  —  A  railroad  company  authorized  to 
locate  new  lines  at  any  point  or  points  "  be- 
tween "  two  villages,  which  are  the  termini 
of  the  road,  may  locate  such  a  line  in  either  of 
such  villages.  Morris,  etc.,  R.  Co.  v.  Central 
R-  Co.,  31  N.  J.  L.  205. 

Reservation  of  Right  to  Authorize  Other  Com- 
panies to  Use  Road.  —  A  reservation  in  the  char- 
ter of  a  railroad  corporation,  of  a  right  to 
authorize  other  railroad  corporations  to  enter 
upon  and  use  its  railroad,  extends  to  a  branch 
road  purchased  from  another  corporation, 
whose  charter  contained  no  such  reservation' 
Lexingion,  etc.,  R.  Co.  v.  Fitchburg  R.  Co.  14 
Gray  (Mass.)  267. 
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Right  to  Coal  Displaced  Not  Included  in  Grant. 

—  By  the  Pennsylvania  Lateral  Railroad  Act 
of  May  5,  1832,  it  was  not  intended  to  give  the 
petitioner  more  than  a  privilege  to  open,  con- 
struct, complete,  and  use  a  railway  through  the 
land  of  another.  He  might  use  material  from 
the  right  of  way  to  cnnsiruct  the  road,  but 
coal  displaced  belonged  to  the  owner  of  the 
fee,  and  the  latter  might  maintain  trover  for 
its  conversion.  Lyon  v.  Gormley,  53  Pa.  Si. 
261. 

Charters  Authorizing  Tracks  to  Connect  Two 
Railroads.  —  People  v.  Brooklyn,  etc.,  R.  Co., 
89  N.  Y.  75,  9  Am.  &  Eng.  R.  Cas.  454. 

Width  of  Road  under  Pennsylvania  Statutes.  — 
Pittsburgh  Nal.  Bank  v.  Shoenberger,  in  Pa 
St.  95,  25  Am.  &  Eng.  R.  Cas.  177. 

For  the  Interpretation  of  the  Particular  Provi- 
sions of  Charters  and  General  Acts  authorizing 
the  construction  of  lateral  or  branch  railroads, 
see  also  the  following  cases: 

England.  —  Atty.-Gen.  v.  Greal  Western  R. 
Co.,  L.  R.  7  Ch.  767;  Great  Western  R.  Co.  v. 
Reg.,  1  El.  &  Bl.  874,  72  E.  C.  L.  874,  reversing 
1  El.  &  Bl.  253,  72  E.  C.  L.  253;  Edinburgh, 
etc.,  R.  Co.  v.  Philip,  2  Macq.  H.  L.  514,  3 
Jur.  N.  S.  249. 

Canada.  —  Hamilton  v.  Covert,  16  U.  C.  C. 
P.  205. 

Kentucky.  —  Tyler  v.  Elizabethto wn,  etc., 
R.  Co.,  9  Bush  (Ky.)  510. 

Louisiana.  —  Morgan's  Louisiana,  etc.,  R., 
etc.,  Co.  v.  Barton,  51  La.  Ann.  1338. 

Maine.  —  Bangor,  etc.,  R.  Co.  v.  Smith,  47 
Me.  34. 

Michigan.  —  Toledo,  etc.,  R.  Co.  v.  East 
Saginaw,  etc.,  R.  Co.,  72  Mich.  206,  36  Am.  & 
Eng.  R.  Cas.  553. 

Missouri.  —  State  -v.  Sullivan  County,  51 
Mo.  522. 

Pennsylvania.  —  Philadelphia  v.  Philadel- 
phia, etc.,  R.  Co.,  19  Phila.  (Pa.)  507,  46  Leg. 
Int.  (Pa.)475;  Duncan  v.  Pennsylvania  R.  Co.. 
13  Phila.  (Pa.)  68,  36  Leg.  Int.  (Pa.)  478;  Black 
v.  Philadelphia,  etc.,  R.  Co.,  58  Pa.  St.  249; 
Reeling's  Road,  59  Pa.  Si.  358;  Pittsburgh 
Nat.  Bank  v.  Shoenberger,  in  Pa.  St.  95,  25 
Am.  &  Eng.  R.  Cas.  177;  Hall's  Appeal,  56 
Pa.  St.  238;  Harvey  v.  Thomas,  10  Watts  (Pa.) 
63,  36  Am.  Dec.  141 ;  Pittsburgh  v.  Pennsyl- 
vania R.  Co.,  48  Pa.  St.  355;  Pennsylvania  R. 
Co.'s  Appeal,  93  Pa.  St.  150,  115  Pa.  St.  514; 
Volmer  v.  Schuylkill  River  East  Side  R.  Co., 
18  Phila.  (Pa.)  248,  43  Leg.  Int.  (Pa.)  66;  Dela- 
bole  Slale  Co.  v.  Bangor,  elc,  R.  Co.,  6 
Northam.  Co.  Rep.  (Pa.)  337;  Volmer's  Appeal, 
115  Pa.  St.  166;  Edgewood  R.  Co.'s  Appeal, 
79  Pa.  St.  257;  Hays  v.  Briggs,  74  Pa.  St.  373; 
Keeling  v.  Griffin,  56  Pa.  St.  305:  Philadel- 
phia, etc.,  R.  Co.  v.  Philadelphia,  etc.,  R.  Co., 
1  Pa.  Dist.  73. 

Tennessee.  —  Louisville,  etc.,  R.  Co.  v.  State, 
9  Baxt.  (Tenn.)  522. 
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2.  Duty  to  Maintain  and  Operate.  -  Where  the  charter  of  a  railroad  "mp"? 
oositivel/ requires  it  to  maintain  and  operate  a  branch  road,  the  court  will 
compel  the  performance  of  that  duty  by  appropriate  remedies.'  But  where 
C°7  '  s  ;iot  imposed  by  the  charter,  but  has  been  assumed  by  the  corpora- 
do,  "under  a  per Sve  gra^t  of  power,  the  court  will  not  in  all  cases  compel 
•  ner  on^tn  e  but  will  consider  all  the  circumstances  of  the  case;  and  if  upon 
he  fact    it  shall  appear  that  the  failure  to  continue  the  operation  of  he 

u      Sf  inflLV  nn  □ articular  injury  or  hardship  upon  those  who  make  the 
branch .  inflicts  no  P^cuLjr^      y  y    £  ^  ^  ^  conditi 

Siably  aaap  ed  to  the  r  needs,  while  tlfe  continued  operation  of  the  branch 
entail  a  burden  and  loss  upon  the  company  far  in  excess  o  any  benefit 
c3e  red  an  1  might  in  its  ultimate  effect  embarrass  or  prevent  the  perform- 
ance  of  other  duties  with  respect  to  larger  interests  and  affecting  a  far  greater 
mimhpr  of  citizens  the  court  will  withhold  its  hands. 

3  liability  for  Hegligence  of  Auxiliary  Company.  -  Where  a  railroad  com - 
oanvop  Sg  long  line  of  road  merely  furnishes  aid  as  a  stockholder  or 
hondhoMer  of  a  guarantor  of  bonds,  to  another  company  in  the  construction 
o?  its  road  conned tini?  with  the  road  of  the  former  company,  such  auxiliary 
company  1;  not  the  servant  or  agent  of  the  parent  company,  and  the  parent 
comoanv  is  not  on  account  of  such  aid  furnished  by  it,  responsible  foi  the 
negligence  or  other  default  of  the  auxiliary  company  in  constructing  its  road 

""fZtgSe'on  Railroad  Including  Branch  Subsequently  Built  -  When  a 

mortease  is  given  by  a  railroad  company  on  its  franchises  and  on  its  roads  to 
^  thereaftef  built,  and  a  branch  road,  not  in  contemplation  at  the  date  of 
such  tawmbrana  is  afterwards  built,  such  branch  road  will  pass  under  such 
mort^rsubfect  to  the  burdens  put  upon  it  by  the  company  in  the  course 
and  as  incidents  of  its  acquisition.4 


Virginia.  —  Sherwood  s.  Atlantic,  etc.,  R. 
Co.,  94  Va.  291. 

Washington.  —  Biles   v.  Tacoma,  etc.,  R. 

Co.,  5  Wash.  509-  ,.      _ "  ,  R 

West  Virginia.  —  Wheeling  Bridge,  etc.,  R. 
Co.  v.  Camden  Consol.  Oil  Co.,  35  W.  Va.  205, 
47  Am.  &  Eng.  R.  Cas.  27. 

1  Duty  of  Railroad  to  Maintain  and  Operate 
Branches.  -  People  v.  St.  Louis,  etc.,  R.  Co., 
176  111  512:  Sherwood  v.  Atlantic,  etc.,  K.  Co., 
94  Va.  291.  And  see  the  title  Carriers  of 
Goods,  vol.  5,  P-  i&7-     .  _  ., 

2.  Sherwood  v.  Atlantic,  etc.,  R.  Co.,  94  va. 

29Duty  to  Run  Regular  Passenger  Trains.  —  A 

railroad  corporation  which  has  built  a  branch 
railroad  under  authority  from  the  legislature, 
maintains  it  in  good  condition  for  use,  uses  it 
regularly  and  sufficiently  for  the  transportation 
of  freight,  and  is  ready  at  all  times  to  trans- 
mit passengers  and  draw  passenger  cars  over 
it  whenever  any  shall  be  offered  to  be  trans- 
ported or  drawn,  for  a  reasonable  toll  or  com- 
pensation, does  not  forfeit  its  franchise  by 
discontinuing,  after  public  notice,  the  running 
of  regular  passenger  trains  over  the  branch 
railroad  when  there  is  not  sufficient  passenger 
business  at  any  rate  of  toll  or  fare  to  pay  the 
expenses  of  running  them,  by  reason  of  the 
establishment,  under  authority  of  the  legisla- 
ture, of  a  competing  line  for  the  transportation 
of  passengers  over  a  horse  railroad  Com  v. 
Fitchburg  R.  Co.,  12  Gray  (MassO  180  See 
also  People  v.  St.  Louis  etc..  R  Co  176  111. 
512-  Jones  v.  Newport  News,  etc.,  K.  Co.,  31 
U.  S.  App.  92,  65  Fed.  Rep.  736. 


As  to  the  Liability  of  Railroads  as  Common 
Carriers  as  to  Branches,  see  the  title  Common 
Carriers,  vol.  6,  p.  255. 

3  Negligence  in  Constructing  Road.  —  Atcui- 
son,  etc.,  R.  Co.  v.  Davis,  34  Kan.  209,  quali- 
fying Atchison,  etc.,  R.  Co.  v.  Davis,  34  Kan. 
109,' 25  Am.  &  Eng.  R.  Cas.  305.  . 

Negligence  of  Employees  Resulting  in  Injury  to 
a  Passenger.  -  Where  one  railroad  company, 
owning  most  of  the  stock  of  another  railroad 
company,  whose  road  it  desires  to  utilize  as 
a  connecting  line  for  through  business,  enters 
into  a  through  traffic  agreement  with  it,  by  the 
terms  of  which  a  division  of  earnings  on  such 
traffic  is  stipulated  for,  and  matters  pertaining 
to  through  rates  and  other  like  business  are 
intrusted  in  great  part  10  the  management  ot 
the  first  mentioned  company,  which  upon  its 
part  undertakes  to  guarantee  the  bonds  and 
generally  to  finance  the  affairs  of  the  last  men- 
tioned company,  but  the  last  mentioned  com- 
oanv retains  the  entire  management  ot  its 
own'  train  service  and  operating  department, 
employs,  controls,  and   dischaiges   its  own 
employees,  and  pays  the  expenses  of  such 
department,  a  passenger  riding  over  the  line 
of  the  last  mentioned  company  upon  a  through 
ticket  sold  by  the  former,  containing  a  clause 
limiting  responsibility  for  injuries  en  route  to 
those  occurring  on  the  line  of  such  company, 
cannoi  recover  damages  from  the  se  ling  com- 
pany for  injuries  received  upon  the  line  of  the 
other  one.  through  the  negligence  of  its  em- 
ployees.   Mathews  v.  Atchison,  etc.,  K.  Lo., 
60  Kan.  11.  .  — 

4.  Coe  v.  Delaware,  etc.,  R.  Co.,  34N.  J.  t-q- 
266,  4  Am.  &  Eng.  R.  Cas.  513. 
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Spurs  to  Private        LATERAL  OR  BRANClt  RAILROADS.  Establishments. 


5.  Taxation.  —  An  exemption  from  taxation  will  not  be  recognized,  unless 
granted  in  terms  too  plain  to  be  mistaken.1  Therefore  an  exemption  con- 
tained in  the  original  charter  of  a  railroad  company  will  not,  by  mere  implica- 
tion, exempt  branch  roads  subsequently  acquired  or  built.2 

III.  Spurs  to  Private  Establishments  —  1.  Right  to  Construct,  and  to  Take 
Land  for  the  Purpose  —  a.  Acquisition  of  Right  by  Railroad  Companies. 

—  This  phase  of  the  subject  has  been  considered  elsewhere,  and  a  repetition 
of  the  treatment  will  be  unnecessary  here.3 

b.  Acquisition  of  Right  by  Owners  of  Private  Establishments. 

—  Some  authorities  hold  that  it  is  within  the  constitutional  power  of  the  legis- 
lature to  authorize  the  owners  of  lands,  mills,  quarries,  mines,  etc.,  to  con- 
struct lateral  railroads  to  connect  their  property  with  a  public  railroad  or  canal, 
and  to  condemn  lands  necessary  for  the  purpose.  4  So  in  some  jurisdictions 
it  has  been  held  competent  for  the  legislature  or  for  a  municipal  corporation 
acting  under  legislative  authority  to  authorize  the  owners  of  manufacturing 
establishments,  warehouses,  and  the  like,  to  run  tracks  on  or  across  the  public 
streets  from  such  establishments  to  a  railroad.5 


1.  Wilmington,  etc.,  R.  Co.  v.  Alsbrook,  no 
N.  Car.  137,  affirmed  146  U.  S.  279.  See  the 
title  Taxation. 

2.  Exemption  in  Original  Charter  Will  Not  Ex- 
empt Branches  Subsequently  Built  or  Acquired.  — 
Southwestern  R.  Co.  v.  Wright,  116  U.  S.  231. 
See  also  Stale  v.  Baltimore,  etc.,  R.  Co.,  4S 
Md.  49. 

Where  a  railroad  is  incorporated  with  an  ex- 
emption from  taxation,  a  grant  by  a  subse- 
quent section  of  the  act  of  incorporation  of  the 
power  to  build  branch  toads  and  the  extension 
with  respect  to  them  of  "  all  the  powers, 
rights,  and  privileges  "  conferred  on  the  com- 
pany with  respect  to  the  main  road  in  the  lay- 
ing out,  construction,  use,  and  preservation  of 
the  branch  roads,  will  not  extend  the  exemp- 
tion to  the  branch  lines.  Wilmington,  etc.,  R. 
Co.  v.  Alsbrook,  146  U.  S.  279,  affirming  iro 
N.  Car.  137. 

Branch  railroads  built  under  the  Missouri 
Act  of  March  21,  1868,  are  practically  inde- 
pendent lines,  and  their  stock  is  not  exempt 
from  taxation  under  an  exemption  of  slock 
from  taxation  in  the  charter  of  the  main  line. 
Chicago,  etc.,  R.  Co.  v.  Guffey,  120  U.  S.  569, 
29  Am.  &  Eng.  R.  Cas.  200,  approved  in  State 
v.  Keokuk,  etc.,  R.  Co.,  99  Mo.  30,  41  Am.  & 
Eng.  R.  Cas.  694. 

Rule  for  Approximating  to  Receipts  of  Branch 
Where  No  Separate  Account  Has  Been  Kept.  — 
Where  the  receipts  of  the  main  stem  of  a  rail- 
road are  exempted  from  taxation,  but  the 
receipts  of  a  branch  are  not,  and  no  sepa- 
rate account  has  been  kept  of  the  receipts 
of  the  branch,  they  having  been  mingled  with 
those  derived  from  the  main  stem,  the  only 
rule  by  which  to  approximate  to  the  receipts 
of  the  branch,  for  the  purpose  of  assessing  the 
proper  tax,  is  to  make  them  bear  the  same  pio- 
portion  to  the  entire  receipts  derived  froin  the 
main  stem  as  the  number  of  miles  of  the 
branch  bears  to  the  entire  length  of  the  main 
stem.  State  v.  Baltimore,  etc.,  R.  Co.,  48 
Md.  49. 

3.  See  the  title  Eminent  Domain,  vol.  10,  p. 
1077.  In  accord  with  the  Pennsylvania  doc- 
trine (see  Eminent  Domain,  vol.  10,  p.  1078, 
note  1)  is  Rudolph  v.  Pennsylvania  Schuylkill 
Valley  R.  Co.,  166  Pa.  St.  430. 
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Spur  to  Brickyard  Denied.  —  Matter  of  Roches- 
ter, etc.,  R.  Co.,  no  N.  Y.  119. 

In  New  Jersey  it  has  been  held  that  though 
the  motive  of  a  company  in  constructing  a 
branch  railroad  to  a  private  establishment  is 
one  of  private  convenience,  and  the  use  of  the 
road  is  not  likely  to  be  general,  yet  if,  under 
the  act  under  which  the  company  is  incor- 
porated, the  public  has  a  right  of  pass- 
age thereon  by  paying  reasonable  and  uni- 
form lolls,  the  legislature  may  grant  to  the 
company  the  power  to  take  lands  by  condem- 
nation under  the  right  of  eminent  domain. 
National  Docks  R.  Co.  v.  Central  R.  Co.,  32 
N.  J.  Eq.  755,  reversing  31  N.  J.  Eq.  475.  See 
also  De  Camp  v.  Hibernia  Underground  R. 
Co.,  47  N.  J.  L.  43,  affirmed  47  N.  J.  L.  518, 
24  Am.  &  Eng.  R.  Cas.  273. 

Spur  Leading  to  Car  Manufactory.  —  In  Ver- 
mont it  has  been  held  that  the  manufacture  of 
railroad  cars  is  not  such  a  public  use  or  so  nec- 
essarily connected  with  the  management  of  the 
railroad  company,  that  it  may  condemn  land 
therefor,  or  for  a  track  leading  to  the  manu- 
factory.   Eldridge  v.  Smith,  34  Vt.  484. 

The  Fact  that  an  Ordinary  Side  Track  Incidentally 
Serves  a  Private  Use  is  no  valid  objection  to  the 
condemnation  of  a  strip  of  land  therefor,  if  in 
addition  to  serving  such  use  it  is  also  neces- 
sary for  the  successful  and  convenient  opera- 
tion of  the  main  line  of  the  road.  See  infra, 
this  title,  Sidings,  Switches,  and  Similar  Ap- 
pendages. 

4.  Construction  of  Sidings  by  Owners  of  Private 
Establishments.  —  New  Cent.  Coal  Co.  v. 
George's  Creek  Coal,  etc.,  Co.,  37  Md.  537; 
Harvey  v.  Thomas,  10  Watts  (Pa.)  63,  36  Am.' 
Dec.  141;  Harvey  v.  Lloyd,  3  Pa.  St.  331; 
Shoenberger  v.  Mulhollan,  8  Pa.  St.  134;  Hays 
v.  Risher,  32  Pa.  St.  169;  Brown  v.  Corey,  43 
Pa.  St.  495.  See  Sherman  v.  Buick,  32'Cal. 
241,  91  Am.  Dec.  577;  Bankhead  v.  Brown.  25 
Iowa  540;  Phillips  v.  Watson,  63  Iowa  28; 
Dietrich  v.  Murdock,  42  Mo.  279.  And  see  the 
title  Eminent  Domain,  vol.  10,  pp.  1658  et  sea., 
10S6. 

5.  Construction  of  Branches  on  or  Across  Public 
Streets.  —  Clarke  v.  Blackmar,  47  N.  Y.  150. 
See  also  Truesdale  v.  Peoria  Grape  Sugar  Co., 
101  111.  561;  Chicago  Dock,  etc.,  Co.  v.  Gar- 
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LATERAL  OR  RRAXC if  RAILROADS.  Establishments. 

C  CONSTRUCTION  OF  PARTICULAR  PROVISION'S  OF  CHARTERS  AND  GEN- 
fral  STATUTES.  -  Some  of  the  particular  provisions  of  charters  and  general 
statutes  au thorizing  the  construction  of  branches  to  private  establishment  and 
the ■  fondemnation  of  land  for  that  purpose  have  received  the  interpretation  of 

the2°Drutylto  Furnish  and  Operate.  -  While  it  is  the  duty  of  a  railroad  com- 

panv  to  carry,  without  discrimination,  every  man's  goods  when  delivered  for 
ca  rK-e  at  its  depots  or  warehouses,  it  is  not,  in  the 

donal  or  statutory Requirement,  or  a  contractual  obligation,  obliged  to  furnish 
and  operate  spur  track  to  the  warehouses  or  other  private  estabhshments  of 
?ts  natro ns  »  nor  will  the  establishment  and  maintenance  of  such  a  spur  track 

or  any  length  of  time  create  a  duty  at  common  law  forever  to  maintain  t  » 
and  when  in  pursuance  of  a  contract  a  company  has  constructed  such  a  spur,, 
ft  m^V  discontinue  it,  if  the  contract  under  which  it  was  bu.lt  contains  no 

S  ob  igation  to  continue  its  operation  for  a  definite  time,  or  forever;  and 
anPobli-ation  assumed  by  a  company  not  to  remove  such  a  spur  for  a  certain 
number  of  years  is  invalid  as  against  public  policy,  if  it  interferes  with  the 
usefulness  of  the  road  to  the  public  generally. 

in  Som"  Jurisdictions  There  Are  Constitutional  Provisions  or  Statutes  requiring nteo«L 
companies  to  deliver  goods  to  private  establishments  on  side  tracks  or  to 
Sit  connections  to  be  made  with  their  main  tracks.  Some  of  the  particular 
K  provisions  or  statutes  have  received  the  interpretation  of  the 

courts.5 


rity,  115  111.  155;  Matter  of  Rochester,  etc.,  R. 

Eight' Granted  Specially  to  Lessor  Will  Not  Pass 
to  Lessee.  —  Where  a  municipal  corporation 
E rants  to  an  individual  the  privilege  of  laying 
down  a  track  along  a  street  for  the  purpose  of 
connecting  his  elevator  with  the  line  of  a  rail- 
road such  grant  of  authority  being  made 
specially  to  such  individual,  the  mere  leasing 
of  the  elevator  to  a  third  person  will  not  pass 
to  the  lessee  any  of  the  rights  secured  to  the 
lessor  under  the  ordinance.  People  v.  Chi- 
cago, etc.,  R.  Co.,  57  HI.  436-  And  see  the 
title  Eminent  Domain,  vol.  10,  p.  1060 

1  For  the  Construction  of  the  Particular  Pro- 
visions of  the  Pennsylvania  Lateral  Railroad  Acts, 
authorizing  the  owners  of  lands,  mills,  quarries 
mines  etc., in  the  vicinity  of  any  railroad.canal, 
or  slackwater  navigation,  to  construct  lateral 
railroads  connecting  their  property  with  such 
public  improvement,  and  to  take  the  land  neces- 
sary for  the  purpose,  see  Pittsburgh  Nat.  Bank 
v  Shoenberger,  III  Pa.  St.  95;  Edgewood  R. 
Co.'s  Appeal,  79  Pa.  St.  257;  Hays...  Br.ggs 
74  Pa.  St.  373;  Kier  v   Be  yd,  60  Pa  St.  331 
Keeling  v.  Griffin,  56  Pa.  St.  305;  Hall  s  Ap- 
peal, 56  Pa.  St.  238;  Lance's  Appeal,  55  Pa. 
St  17,  93  Am.  Dec.  722;  Lyon  v.  Gormley  53 
Pa  St  261-  East  Pennsylvania  R.  Co.  v.  Hot- 
tenstine,  47  Pa.  St.  28;  Brown  v.  Corey  43  P* 
St    495;    Boyd  v.  Neglcy,  40  Pa.   St.  3//. 
Brown  v.  Peterson,  40  Pa.  Si.  373;  Horner, 
etc.,  Lateral  R.  Co.,  37  Pa.  St.  333;  Hays*. 
Risher,  32  Pa-  St.  169;  Shoenberger  v.  Mul- 
hollan,  8  Pa.  St.  134;  Harvey      Lloyd  3  Pa. 
St  -?3i  •  Delabola  Slate  Co.  v.  Bangor,  etc.,  R. 
Co.  6  Northam.  Co.  Rep.  (Pa.)  337;  Com.  v. 
Corey.  2  Pittsb.  (Pa.)  44S:  Harvey  v.  Thamas 
10  Watts  (Pa.)  63.  36  Am.  Dec  141;  Rudolph 
v.  Pennsylvania  Schuylkill  Valley  R.  Co  ,  166 

For  the  Construction  of  the  Particular  Provi- 


sions of  the  New  Jersey  Statute  (Pamphlet  Law 
1879  p  176).  providing  for  the  organization  of 
companies  for  the  purpose  of  constructing  and 
operating  underground  railroads  to  mines,  see 
Hibernia  Underground  R.  Co.  v.  De  Camp,  47 
N.  J.  L.  5i3,  54  Am.  Rep.  197,  24  Am.  &  Eng. 
R.  Cas.  273,  affirming  47  N.  J.  L.  43-     .  . 

For  the  Construction  of  Particular  Provisions  oi 
Charters  conferring  the  right  to  build  branch 
roads  to  private  establishments,  see  Rex  v. 
Morris  1  B.  &  Ad.  441.  20  E.  C.  L.  421;  Getz  s 
Appeal,  (Pa.  18S1)  3  Am.  &  Eng.  R.  Cas.  186 
2  Railroad  Companies  Not  Required  to  Furnish 
and  Operate  Spurs  to  Private  Establishments. — 
lones  v.  Newport  News,  etc.,  Co.,  31  L.  S. 
App.  92.  65  Fed.  Rep.  73&;  Vincent  v.  Chicago, 
etc.,  R.  Co.,  49  HI-  33;  People  v.  Chicago,  etc.. 
R  Co  57  111.  436;  Bartlett  v.  Chicago,  etc.,  K. 
Co.,  96  Wis.  335-  See  Wilson  v.  Furness 
R.  Co.,  L.  R.  9  Eq.  28. 

3.  Jones  v.  Newport  News,  etc.,  Co.,  31  U. 
S.  App.  92,  65  Fed.  Rep.  736.  . 

4.  Right  to  Discontinue  Operation  of  Spurs.  - 
Tones  v.  Newport  News,  etc.,  Co  .  31  U.  ^. 
App.  92;  Mercantile  Trust  Co.  1.  Columbus, 
etc    R.  Co.,  90  Fed.  Rep.  148.  . 

5  Under  the  Provisions  of  the  Constitution  of 
Illinois,  art.  13,  §  5.  railroad  companies  are 
required  to  permit  connections  to  be  made 
with  their  track  so  that  any  consignee  of  grain 
or  any  public  warehouse,  coal  bank,  or  coai 
vard  may  be  reached  by  the  cars  of  the  com- 
pany. Chicago  Dock,  etc.,  Co.  v.  Garnty,  115 
111  155.  See  also  Chicago,  etc.,  R.  Co.  v. 
Suffern,  129  111.  274,  3S  Am.  &  Eng.  R.  Cas. 

5°And  under  the  constitution  and  statutes  of 
this  state,  if  a  warehouse,  elevator,  or  other 
place  of  consignment  of  grain  can  be  reached 
by  anv  side  track  of  which  a  railroad  com- 
pany is  the  owner  or  lessee  or  in  the  lawful 
use,  or  which  can  be  lawfully  and  rightfully 
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3.  Right  of  the  Public  to  Use.  —  The  constitutions  and  statutes  of  a  number 
of  the  United  States  in  substance  declare  that  all  railroads  shall  be  open  to 
public  use.1  Under  a  constitutional  provision  declaring  that  railways  built  or 
to  be  built  in  the  state  are  "public  highways  and  shall  be  free  to  all  per- 
sons for  the  transportation  of  their  persons  and  property,"  2  tracks  constructed 
in  the  public  streets  by  an  individual  or  private  corporation,  extending  from  a 
railroad  to  a  manufacturing  establishment,  public  warehouse,  or  public  dock 
owned  by  such  individual  or  corporation,  are  open  to  the  public  use  and  sub- 
ject to  public  control,3  but  a  private  switch  from  a  railroad  to  coal  lands, 
owned  by  an  individual,  and  built  by  him  on  his  own  lands,  and  used  to  sub- 
serve his  individual  and  private  interests,  is  not  within  the  purview  of  such 
provision.4 

4.  Condemnation  of  Spur  by  Another  Company.  —  In  New  York  it  has  been 
held  that  land  already  used  for  a  side  track  to  a  private  establishment  may  be 
condemned  by  another  railroad  company  for  the  construction  of  its  road, 
where  the  siding  was  not  needed  for  general  purposes,  but  was  constructed 
merely  to  obstruct  a  rival  road.5 

IV.  Sidings,  Switches,  and  Similar  Appendages.  —  The  right  to  construct 
turnouts,  sidings,  switches,  and  all  works  and  appendages  usual  in  the  con- 
venient operation  of  a  railroad,  and  to  take  land  for  the  purpose,  may  be 
acquired  by  grant  from  the  state,  and  a  grant  of  power  to  locate  and  construct 
a  railroad  carries  with  it,  by  necessary  implication,  the  right  to  construct  such 
works  and  appendages.6  But  under  a  power  to  condemn  land  necessary  for 
side  tracks,  turnouts,  or  switches,  a  railroad  company  has  no  right  to  take 
land  for  the  construction  of  an  independent  branch  road  to  subserve  only 
private  interests.7  It  is,  however,  no  valid  objection  to  the  condemnation  of 
a  strip  of  land  for  a  switch  or  a  side  track  that  the  proposed  track  will  serve  a 
private  use,  if  in  addition  to  serving  such  use  it  is  necessary  for  the  successful 
and  convenient  operation  of  the  main  line  of  the  railroad.8 

used  by  it,  or  which  it  has  permitted  to  be  2.  Constitution  of  Illinois,  art.  n,  §  12. 

laid,  the  company  is  bound  to  deliver  the  grain  3.  Chicago  Dock,  etc.,  Co.  v.  Garrity,  115 

at  that  place;  but  when  it  has  to  run  over  the  111.  155. 

track  of  another  company,  for  the  use  of  which  4.  Private  Switches  in   Control  of  Owner.— 

it  has  no  license  or  contract,  to  reach  such  Koelle  v.  Knecht,  99  111.  396. 

place  of  consignment,  it  cannot  be  compelled  5.  Condemnation  of  Spur  Constructed  Merely  to 

to  run  over  such  track  in  order  to  deliver  Obstruct  a  Rival  Road.  —  Matter  of  Rochester, 

grain.    Vincent  v.  Chicago,  etc.,   R.  Co.,  49  etc.,  R.  Co.,  110  N.  Y.  119. 

III.  33;  People  v.  Chicago,  etc.,  R.  Co.,  55  111.  6.  Right  to  Construct  Sidings,  Switches,  and 

95,  8  Am.  Rep.  631;  Chicago,  etc.,  R.  Co.  v.  Similar  Appendages.  —  Arrington  v.  Savannah, 

People,  56  111.  365,  8  Am.  Rep.  690;  Hoyt  v.  etc.,  R.  Co.,  95  Ala.  434;  New  Orleans,  etc., 

Chicago,  etc.,  R.  Co.,  93  111.  601;  Chicago,  R.  Co.  v.  Second  Municipality,  1  La.  Ann. 

etc.,  R.  Co.  v.  Suffern,  129  111.  274,  38  Am.  &  128;  Knight  v.  Carrollton  R.  Co.,  9  La.  Ann. 

Eng.  R.  Cas.  508.  284;  Philadelphia  v.  Philadelphia,  etc.,  R.  Co., 

Under  the  Pennsylvania  Lateral  Railroad  Law,  19  Phila.  (Pa.)  507,  46  Leg.  Int.  (Pa.)  475; 

Act  of  May  5,  1832,  §  7,  proprietors  of  lateral  Schofield  v.   Pennsylvania  Schuylkill  Valley 

railroad?  conslructed  under  the  provisions  of  R.  Co.,  2  Pa.  Dist.' 57;  Lake  Shore,  etc.,  R. 

the  law  were  bound  to  insert,  or  suffer  others  Co.  v.  Wiley,  193  Pa.  St.  496.  See'also'the 

to  insert,  the  necessary  switches,  sidings,  and  title  Eminent  Domain,  vol.  10,  p.  1079. 

connections,  to  get  cars  on  and  off  of  the  main  Sidings  may  be  laid  on  land  owned  by  the 

track.    Com.  v.  Corey,  2  Pittsb.  (Pa.)  445.  railroad,  or  on  which  it  has  a  license  to  lay 

Assent  to  Opening  at  Station  Not  Revocable. —  sidings,  provided  no  public  or  private  rights 

Where  a   statute  authorizing  landowners  to  are  affected.    Bangor,  etc.,  R.  Co.  v.  Smith, 

construct  private  branch  lines  to  communicate  47  Me.  46. 

with  a  railway  provides  that  the  company  7.  Private  Branch  Not  Included  under  Authority 

shall  not  be  bound  to  make  an  opening  for  to  Construct  Sidings  or  Switches.  —  South  Chi- 

such  a  line  where  they  have  already  erected  cago  R.  Co.  v.  Dix,  109  III.  237,  17  Am.&  Eng. 

any  building,  station,  or  yard,  the  assent  of  R.  Cas.  157;  Chicago,  etc.,  R.  Co.  v.  Wiltse, 

the  company  to  an  opening  being  made  at  a  116  111.  449,  24  Am.  &  Eng.  R.  Cas.  261. 

station  is  not  in  the  nature  of  a  license,  and  8.  Siding  or   Switch  Incidentally   Serving  a 

cannot  be  revoked.    Bell  v.  Midland  R.  Co.,  3  Private  Use.  —  South  Chicago  R.  Co.  v.  Dix, 

De  G.  &  J.  673.  109  111.  237,  17  Am.  &  Eng.  R.  Cas.  157;  Chi- 

1.  Open  to  Public.  —  National  Docks  R.  Co.  v.  cago,  etc.,  R.  Co.  v.  Wiltse,  116  III.  449,24 

Central  R.  Co.,  32  N.  J.  Eq.  755.    And  see  the  Am.  &  Eng.  R.  Cas.  261;  Toledo,  etc.,  R.  Co. 

constitutions  and  statutes  of  the  several  states.  v.  East  Saginaw,  etc.,  R.  Co.,  72  Mich.  206,  36 
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Place  of  Connection  with  Main  Track  Within  the  Company's  Discretion.  —  Where  a  railroad 
company  is  au  thorized  to  construct  sidings  and  switches,  the  spot  where  the 
connection  with  the  main  track  shall  be  made  is  within  the  absolute  discretion 
of  the  company.1 

Power  to  Take  Land  for  Sidings  and  Switches  Continuing.  —  Under  a  general  grant  ot 
power  to  a  railroad  company  to  take  land  for  the  construction  of  its  road,  with 
necessary  sidings  and  switches,  the  power  to  take  land  for  such  latter  pur- 
poses is  not  exhausted  by  the  completion  of  the  road,  but  land  may  be  con- 
demned for  additional  sidings  and  switches  whenever  they  become  necessary 
in  the  proper  management  and  operation  of  the  road.'4 

Sidings  and  Switches  in  Public  Streets  and  Highways.  —  The  right  to  appropriate  and 
use  a  public  street  or  highway  for  the  1  lying  of  switches,  sidings,  turnouts,  and 
similar  appendages,  can  be  acquired  only  by  a  legislative  grant  or  by  the  grant 
of  a  municipality  acting  under  legislative  authority.3  The  power  must  be 
given  in  plain  words  or  by  necessary  implication. 4  Such  appendages  must 
be  so  constructed  and  used  as  to  interfere  as  little  as  possible  with  the  free 
use  by  the  public  of  the  street  or  highway,5  and  when  they  are  constructed  in 
the  streets  of  a  city  thev  are  subject  to  the  police  power  of  the  municipality. 

Construction  of  Legislative  Grants.  —  A  legislative  grant  to  a  railroad  company  of 
the  right  to  construct  sidings  and  switches,  and  for  that  purpose  to  take  land, 
being  in  derogation  of  private  right,  must  be  strictly  construed,7  but  reason- 
able force  must  be  given  to  all  the  separate  provisions  of  the  grant.8  Some 
of  the  peculiar  provisions  of  such  grants  have  received  the  construction  of  the 

courts.9  .  . 

Liability  for  Negligence  in  Operating  Side  Tracks.  —  A  railroad  Company  in  operating 


Am.  &  Eng.  R.  Cas.  553;  New  York  Cent., 
etc.,  R.  Co.  v.  Metropolitan  Gas- Light  Co.,  63 
N.  Y.  326,  affirming  5  Hun  (N.  Y.)  201.  See 
also  Chicago  Dock,  etc.,  Co.  v.  Garrily,  115 
111.  155;  Truesdale  v,  Peoria  Grape  Sugar  Co., 
101  111.  561. 

1.  Cleveland,  etc.,  R.  Co.  v.  Speer,  56  Pa. 
St.  325,  q4  Am.  Dec.  84. 

2.  Land  May  Be  Taken  for  Sidings  and  Switches 
After  Completion  of  Road.  —  Fisher  v.  Chicago, 
etc.,  R.  Co.,  104  HI.  323,  10  Am.  &  Eng.  R. 
Cas.  14;  Chicago,  etc.,  R.  Co.  v.  Wilson,  17 
111.  123;  Virginia,  etc.,  R.  Co.  v.  Lovejoy,  8 
Nev.  100;  Toledo,  elc,  R.  Co.  v.  Daniels,  16 
Ohio  St.  390,  limiting  Moorhead  v.  Little  Miami 
R.  Co.,  17  Ohio  351,  and  Little  Miami  R.  Co.  v. 
Naylor,  2  Ohio  St.  238,  59  Am.  Dec.  667.  See 
also  Prather  v.  Jefferson ville,  etc.,  R.  Co.,  52 
Ind.  16;  Central  Branch  Union  Pac.  R.  Co.  v. 
Atchison,  etc.,  R.  Co.,  26  Kan.  669,  5  Am. 
&  Eng.  R.  Cas.  389;  Mississippi,  etc.,  R.  Co.  v. 
Devaney,  42  Miss.  555,  2  Am.  Rep.  608;  Mat- 
ter of  New  York  Cent.,  etc.,  R.  Co.,  67  Barb. 
(N.  Y.)  426;  Cleveland,  etc.,  R.  Co.  v.  Speer, 
56  Pa.  St.  325,  94  Am.  Dec.  84.  But  see  Morris, 
etc.,  R.  Co.  v.  Central  R.  Co.,  31  N.  J.  L.  205; 
Lodge  v.  Philadelphia,  etc.,  R.  Co.,  8  Phila. 
(Pa.)  345;  Philadelphia,  etc.,  R.  Co.  v.  Wil- 
liams, 54  Pa.  St.  103. 

3.  Right  to  Construct  Sidings,  etc.,  in  Public 
Streets  and  Highways.  —  Coffee  11  v.  Chicago, 
elc,  R.  Co.,  53  U.  S.  App.  673,  S4  Fed.  Rep. 
46;  Bangor,  etc.,  R.  Co.  v.  Smith,  47  Me.  34; 
Lake  Shore,  etc.,  R.  Co.  v.  Wiley,  193  Pa-  st- 
496;  Pennsylvania  R.  Co.'s  Appeal,  115  Pa. 
St.  526.  And  see  the  title  Eminent  Domain, 
vol.  10,  p.  1093. 

4.  Pennsylvania  R.  Co.'s  Appeal,  115  Pa.  St. 
526.  See  also  the  title  Eminent  Domain,  vol. 
10,  p.  1095. 
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5.  Must  Impede  Highway  as  Little  as  Possible. 

—  New  Orleans,  etc.,  R.  Co.  v.  Second  Mu- 
nicipality, 1  La.  Ann.  128;  Bussian  v.  Mil- 
waukee,'etc..  R.  Co.,  56  Wis.  325,  10  Am.  & 
Eng.  R.  Cas.  716. 

6.  Police  Power  of  Municipalities.  —  Coffeen  v. 
Chicago,  etc.,  R.  Co.,  53  U.  S.  App.  673,  84 
Fed.  Rep.  46;  New  Orleans,  etc.,  R.  Co.  v. 
Second  Municipality,  1  La.  Ann.  12S.  See 
also  Bangor,  etc.,  R.  Co.  v.  Smith,  47  Me.  34. 

Right  to  Condemn  Land  for  Switch  Running 
Perpendicular  to  Main  Track.  —  Where  a  railway 
corporation  is  limited  by  the  authorities  of  an 
incorporated  village  or  town  to  thirty  feet  in 
the  centre  of  a  public  street  on  which  to  locate 
its  main  track,  and  it  becomes  necessary  to 
construct  a  switch  or  side  track,  it  is  no  objec- 
tion to  the  condemnation  of  land  for  that  pur- 
pose that  it  runs  perpendicular  to  the  main 
track,  there  not  being  room  enough  in  the 
right  of  way  along  the  street  for  the  side  tiack 
in  addition  to  its  two  main  tracks.  South 
Chicago  R.  Co.  v.  Dix,  109  111.  237,  17  Am.  & 
Eng.  R.  Cas.  158. 

7.  Construction  of  Grants.  —  Toledo,  etc.,  R. 
Co.  v.  Daniels,  16  Ohio  St.  390. 

8.  Central  Branch  Union  Pac.  R.  Co.  v. 
Atchison,  etc.,  R.  Co.,  26  Kan.  669.  5  Am.  & 
Eng.  R.  Cas.  394.  , 

9.  For  the  Interpretation  of  Particular  Provi- 
sions of  charters  and  general  statutes  authoriz- 
ing the  construction  of  turnouts,  sidings,  and 
switches,  see  South  Chicago  R.  Co.  v.  Dix. 
109  111.  237,  17  Am.  &  Eng.  R.  Cas.  157;  Cen- 
tral Branch  Union  Pac.  R.  Co.  v.  Atchison, 
etc.,  R.  Co.,  26  Kan.  669,  5  Am.  &  Eng.  R. 
Cas.  389;  Bangor,  etc.,  R.  Co.  v.  Smith.  47 
Me.  34-  Stevens  v.  St.  Louis  Merchants  Bridge 
Terminal  R.  Co..  152  Mo.  212;  Toledo,  etc., 
R.  Co.  v.  Daniels,  16  Ohio  St.  390;  Phila- 
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its  side  tracks  is  governed  by  the  same  rules  as  regards  its  liability  for  injury 
resulting  from  its  negligence  as  it  is  in  operating  its  main  track.1 

LATH.  —  A  lath  is  defined  to  be  a  thin  strip  of  wood,  nailed  to  studs  and 
furring,  to  support  plastering.3 

LATITAT.  —  An  ancient  writ  used  for  commencing  personal  actions  in  the 
King's  Bench  against  a  person  seeking  to  evade  the  service  of  process.  It 
issued  out  of  the  Court  of  King's  Bench,  after  an  actual  or  supposed  bill  of 
Middlesex  to  which  the  sheriff  had  returned  non  est  inventus.  The  defendants 
not  being  found  in  the  county  in  which  the  Court  of  King's  Bench  sat,  the 
writ  of  latitat  issued  to  the  sheriff  of  some  other  county,  and  after  reciting 
the  bill  of  Middlesex  and  the  proceedings  thereon,  and  that  it  was  testified 
that  the  defendant  latitat  et  discurrit  (lurks  and  wanders)  about  in  such  county, 
commanded  the  sheriff  to  take  him  and  have  his  body  in  court  on  the  day  of 
the  return.3    For  examples  of  its  use,  see  note  4.    This  writ  has  been  abolished.5 

LATTER.  —  See  note  6. 

LAUNCH.  —  To  cause  to  move  or  slide  from  the  land  into  the  water.7 
LAUNDRY.  —  A  laundry  is  defined  as  a  place  where  clothes  are  washed.8 
LAW.  (See  also  the  titles  COMMON  Law,  vol.  6,  p.  268  ;  CONSTITUTIONAL 
Law,  vol.  6,  p.  882;  Foreign  Law,  vol.  3,  p.  1050;  International  Law, 
vol.  16,  p.  1 121;  Private  International  Law;  Statutes;  Usages  and 
CUSTOMS.)  —  A  law  is  a  rule  of  civil  conduct  prescribed  by  the  law-making 
power  in  the  state.9 

9.  1  Kent's  Com.  447;  1  Min.  Insi.  23; 
Chamberlain  v.  Evansville,  77  Ind.  550.  See 
also  Budd  v.  State,  3  Humph.  (Tenn.)  490; 
Watson  v.  Stone,  40  Ala.  451. 

Other  Definitions.  —  "A  rule  of  conduct  pre- 
scribed to  the  stale  or  people  thereof,  in  accord 
with  the  Constitution  of  the  United  States, 
and  of  the  state,  when  enacted  by  a  state  legis- 
lature. Other  elements  possibly  might  be 
added,  bringing  out  the  idea  more  fully,  but 
this  will  suffice."  State  v.  McCann,  4  Lea 
(Tenn.)  7. 

In  Swift  v.  Tyson,  16  Pet.  (U.  S.)  iS,  Story, 
J.,  defined  the  laws  of  a  state  lo  be  "  the  rules 
and  enactments  promulgated  by  the  legislal  i ve 
authority  thereof,  or  long-established  local 
customs  having  the  force  of  lairs." 

Upon  the  meaning  of  the  term  law,  as  used 
in  the  phrase  "  due  process  of  law,"  the  court 
in  Jenkins  v.  Ballantyne,  8  Utah  247,  said: 
"  The  term  law,  as  used  in  this  constitutional 
provision,  embraces  all  legal  and  equitable 
rules  defining  human  rights  and  duties  and 
providing  for  their  enforcement;  not  only  as 
between  man  and  man,  but  also  between  the 
state  and  its  citizens." 

Bouvier's  Definition.  —  "  The  laws  of  a  com- 
monwealth *  *  *  are  those  rules  and 
principles  of  conduct  which  the  governing 
power  in  a  community  recognizes  as  the  rules 
and  principles  which  it  will  enforce  or  sanc- 
tion, and  according  to  which  it  will  regulate, 
limit,  or  protect  the  conduct  of  its  members." 
Phelps  v.  Steamship  City  of  Panama,  1  Wash. 
Ter.  523,  quoting  Bouv.  L.  Diet.  See  also 
Evansville  St.  R.  Co.  v.  Meadows,  13  Ind. 
App.  159. 

Blackstone's  Definition.  —  Zaw  is  defined  as 
"  a  rule  of  civil  conduct  prescribed  by  the 
supreme  power  in  a  state,  commanding  what 
is  right  and  prohibiting  what  is  wrong." 
1  Black.  Com.  14.  See  also  Hunt  v.  Chicago, 
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delphia,  etc.,  R.  Co.  v.  Williams,  54  Pa.  St. 
103;  Cleveland,  etc.,  R.  Co.  v.  Speer,  56  Pa. 
St.  335;  Black  v.  Philadelphia,  etc..  R.  Co., 
58  Pa.  St.  249. 

1.  Liability  for  Negligence.  —  Brown  v. 
Atlanta,  etc.,  R.  Co.,  ig  S.  Car.  39,  13  Am.  & 
Eng.  R.  Cas.  479. 

2.  Lath.  —  Mellen  v.  Ford,  28  Fed.  Rep.  642. 
This  case  arose  upon  the  construction  of  the 
term  "  plastering  and  stucco  work  "  in  a  build- 
ing contract,  and  it  was  held  that  lathing  was 
included.  See  also  the  title  Working  Con- 
tracts. 

Lath  —  Lumber  —  Timber.  —  A  statute  gave  a 
lien  on  "  logs  and  timber  "  for  labor  performed 
thereon.  It  was  held  that  laths  were  lumber 
but  not  timber,  and  hence  not  within  the  mean- 
ing of  the  act.  Babka  v.  Eldred,  47  Wis. 
191. 

3.  Latitat.  —  Black.  Com.  286. 

4.  Wolfreston's  Case,  Yelv.  52;  Roe  v.  Cock, 
2  T.  R.  257;  Chase  v.  Joyce,  4  M.  &  S. 
412. 

5.  2  Wm.  IV.,  c.  39. 

6.  Latter.  —  The  words  "  latter  part  of  Jan- 
uary "  mean  the  whole  of  that  part  of  the 
month,  and  consequently  where  a  contract 
calls  for  performance  in  the  latter  part  of 
Januarv,"  suit  cannot  be  begun  for  breach  un- 
til after  the  expiration  of  that  period. 

7.  Launch. —  Homer  v.  Lady  of  the  Ocean, 
70  Me.  350,  where  it  was  decided  that  a  vessel 
already  in  the  water  is  not  in  a  situation  where 
it  can  be  launched. 

8.  Laundry. —  Com.  v.  Pearl  Laundrv  Co., 
(Ky.  1899)  49  S.  W.  Rep.  28.  In  this  case  it 
was  held  that  a  citizen  of  another  state  who 
solicited  and  received  laundry  work  to  be 
done  out  of  the  state,  collected  the  soiled  clothes 
to  be  washed,  and  acted  as  agent  for  those 
engaged  in  the  laundry  business,  was  not  sub- 
ject to  a  license  tax  as  a  laundryman. 
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etc.,  R.  Co  ,  20  III.  App.  288;  Leavenworth 
County  v.  Miller,  7  Kan.  501;  State  v.  Swan, 
1  N.  Dak.  11;  Milan,  etc.,  Plank  Road  Co.  v. 
Husted,  3  Ohio  St.  582;  Seat  of  Government 
Case,  1  Wash.  Ter.  115.  . 

Blackstone's  Definition  Criticised.  —  Davis  v. 
Ballard,  1  J.  J.  Marsh.  (Ky.)  576-  See  also  1 
Min.  Inst.  22;  State  v.  McCann,  4  Lea 
(Tenn.)  6. 

Act,  Law,  Statute.  —  In  Smith  v.  U.  S.,  t  Gall. 

(U.  S.)  266,  Story,  j.,  said:  "  In  an  enlarged 
sense,  without  doubt,  the  word  law  may  in- 
clude positive  as  well  as  common  law;  but  in 
technical  precision  the  word  law  is  usually  re- 
strained to  the  common  law,  and  other  words, 
as  '  statute  '  or  '  act,'  are  applied  ^legislative 
provisions.  Now  the  common  law  is,  without 
doubt,  as  much  '  made  and  provided  '  as  the 
statute  law,  and  thetefore  propria  vigore  the 
expression  '  law  made  and  provided  '  does  not 
necessarily  imply  a  public  act  of  the  legisla- 
ture." See  also  infra,  this  note,  Decisions  of 
Courts.  . 

For  the  construction  of  the  words  '  in  ac- 
cordance with  the  established  usage  and  laws 
of  this  state,"  in  a  general-average  bond, 
where  an  adjustment  was  thus  provided  for, 
see  The  L'Amerique,  35  Fed.  Rep.  837. 

In  State  v.  Austin,  114  N.  Car.  862,  Avery, 
T  in  the  course  of  a  dissenting  opinion,  said: 
"  The  word  law,  in  its  general  sense,  includes 
statute  and  common  law  as  well  as  the  consti- 
tution, and  the  term  '  laws  of  the  land  '  has 
been  so  expressly  interpreted  by  high  au- 
thority." Citing  12  Am.  and  Eng.  Encyc.  of 
Law  (isted.)  950,  note  1,  and  Lycoming  F. 
Ins.  Co.  v.  Wright,  60  Vt.  515,  22  Am.  &  Eng. 
Corp.  Cas.  662,  note. 

Same  —  Law  in  the  Sense  of  Statute.  —  It  was 
objected  to  an  indictment  that  in  the  conclu- 
sion the  words  "  contrary  to  law  "  were  used 
instead  of  the  words  "  contrary  to  statute.' 
This  objection  was  overruled.  Fuller  v.  State, 
1  Blackf.  (Ind.)  63;  Hudson  v.  State,  I  Blackf. 
(Ind.)3i8. 

In  Allen  v.  Wyckoff,  48  N.  J.  L.  94;  Matter 
of  Burchard,  27  Hun  (N.  Y.)  436;  McCormick 
v.  Fayette  County,  150  Pa.  St.  190,  the  term 
law  was  confined  to  enactments  of  the  legis- 
lature. 

And  for  law  in  the  sense  of  statute  see  Cox 
v.  State,  8  Tex.  App.  291;  In  re  Neagle,  135 
U.  S.  1;  Tennessee  v.  Davis,  100  U.  S.  264. 

Same  — "  Law  "  and  "  Act  "  Distinguished.  — 
The  Constitution  of  Colorado  provided  that  the 
General  Assembly  should  by  law  fix  the  com- 
pensation of  certain  officers  and  that  such  law 
should  fix  the  scale  of  fees  to  be  charged.  Ii 
was  held  that  this  did  not  require  that  the 
legislature  should  fix  such  salaries  and  fees  in 
one  act.  The  court  said.  "  The  word  low,  as 
used  in  this  section,  is  not  synonymous  with 
'  act.'  The  law  means  here  Ian-  in  a  general 
sense  —  whatever  has  been  enacted  by  the 
legislature,  whether  it  is  embodied  in  one  act 
or  in  any  number  of  acts;  and  so  faras  the 
use  of  the  term  lair  in  this  section  is  con- 
cerned, it  cannot  be  construed  as  compelling 
the  legislature  to  embody  in  one  act  provisions 
for  fees  and  salaries."    Airy  v.  People,  21 

Col°-  *53-  ...      „  c 

"  Bill  "  as  Synonymous   with     Law."  —  bee 

Durkee  v.  Janesville,  26  Wis.  703. 


Board  of  Education  -  Legislative  Power  of  — 
Terms  "  Law  "  and  "  Legislate  "  Construed.  — 

District  Tp.  v.  Dubuque,  7  Iowa  281. 

Command  and  Prohibition.  —  Thorne  v. 
Cramer,  15  Barb.  (N.  Y.)  114;  Thornton  v. 
Territory,  3  Wash.  Ter.  4&7- 

Same  —  Rule  of  Civil  Conduct.  —  Swift  v.  Phila- 
delphia,  etc.,  R.  Co.,  64  Fed.  Rep.  61. 

Laws  Within  Contract  Clause  of  Constitution. 

 See  the  titles  Impairment  of  Obligation  of 

Contracts,  vol.  15,  P-  1046. 

Laws  and  Constitutional  Provisions.  —  And  for 
the  use  of  the  term  law  as  including  the  con- 
stitution, see  U.  S.  v.  Mundell,  I  Hughes  (U. 
S.)  431;  State  v.  Weston,  4  Neb.  216.  But  see 
Cox  r-.'state,  8  Tex.  App.  291. 

Contract  Distinguished  from  Law. —  Milan, 
etc.,  Plank-road  Co.  v.  Husted,  3  Ohio  St.  582. 
See  also  Matheny  v.  Golden,  5  Ohio  St.  412. 
And  see  infra,  this  note,  By  Law. 

Decisions  of  Courts  Not  Laws,  but  Merely  Evi- 
dence of  What  the  Laws  Are.  —  Swift  v.  Tyson. 
16  Pet  (U.  S.)  18,  followed  in  Baltimore,  etc., 
R.  Co.  v.  Baugh,  149  U.  S.  371;  Jewett  v. 
Hone,  1  Woods  (U.  S.)  532;  Brooklyn  City, 
etc  R  Co.  v.  National  Bank,  102  U.  S.  29; 
New  Orleans  Water  Works  Co.  v.  Louisiana 
Sugar  Refining  Co.,  125  U.  S.  18;  Phipps  v. 
Harding,  (C.  C.  A.)  70  Fed.  Rep.  473:  Gaskill 
v.  King,  12  Ired.  L.  (34  N.  Car.)  222.  And  see 
the  title  United  States  Courts. 

The  Constitution  of  Pennsylvania  provided 
that  no  law  should  increase  or  diminish  the 
salary  or  emoluments  of  any  public  officer  after 
his  election  or  appointment.  It  was  held  that 
this  provision  did  not  take  away  the  power  of 
the  court  to  change  the  emoluments  of  the 
sheriff  under  an  early  act.  McCormick  v. 
Fayette  County,  150  Pa.  St.  193-  See  also 
Baldwin  v.  Philadelphia,  99  Pa.  St.  164. 
And  see  the  title  Impairment  of  Obligation 
of  Contracts,  vol.  15,  P-  IQ46,  and  Central 
Land  Co.  v.  Laidley,  159  U.  S.  103;  Weston  v. 
Ra'ston,  (W.  Va.  1900)  36  S.  E.  Rep.  454- 

Same  — Common  Law.  — A  Vermont  statute 
prohibited  a  fire-insurance  company  from  tak- 
ing insurance  in  the  state  unless  it  was  re- 
sponsible by  the  laws  of  the  state  in  which  the 
company  was  situated  for  the  ads  or  neglect 
of  its  agents.  It  was  held  that  the  word  laws 
included  not  only  the  statutory  but  the  com- 
mon law  of  the  state,  and  therefore  where  the 
court  below  found  from  the  testimony,  as  a 
matter  of  fact,  that  the  law  of  the  state  was 
as  reported  in  certain  cases  in  its  Supreme 
Court  reports,  which  were  referred  to  as  part 
of  the  exceptions,  it  was  held  lhal  there  was 
no  error.  Lycoming  F.  Ins.  Co.  v.  \V  right,  60 
Vt  523  See  also  Phelps  v.  Steamship  City  of 
Panama,  1  Wash.  Ter.  523;  American  Ins.  Co. 
v  356  Bales  Cotton,  I  Pet.  (U.  S.)  511. 

Despotic  Act.  -  In  People  v.  Otis,  24  Hun  (N. 
Y)  S22,  affirmed  90  N.  Y.  48.  it  was  said: 
"  Surely  the  legislaiure  has  not  the  power  10 
pass  a  statute,  after  the  supposed  loss  ot  a 
bond  made  by  an  individual,  determining  the 
fact  of  such  loss  and  compelling  the  obligor  to 
give  a  new  bond  to  the  obligee.  Such  a  stat- 
ute would  not  be  within  the  definition  of  a 
law,  which  is 'a  rule  of  civil  conduct,  but 
ought  rather  to  be  termed  an  act  of  despotic 
power."  _  , 

Equity.  — In  Thornton  v.  Lane,  11  Ga.  461, 
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it  was  held  that  ihe  word  "  equity,"  in  the 
oath  administered  lo  a  special  jury,  was 
synonymous  with  law,  and  did  not  mean  some 
undefined  and  undefinable  notion  which  the 
jury  might  entertain  of  the  justice  of  the  case, 
but  a  system  of  jurisprudence,  governed  by 
established  rules  and  bound  down  by  fixed 
precedents. 

In  Stockdale  v.  Ullery,  37  Pa.  St.  486,  it  was 
held  that  the  courts,  in  granting  injunctions, 
are  not  restricted  to  acts  "  contrary  to  law," 
bat  may  exercise  this  power  to  restrain  acts 
cintriry  to  equity  also,  equity  being  so  much 
a  part  of  the  law  of  Pennsylvania  thai  the 
word  law  often  means  both  law  and  equity,  or 
either.  Compare  Hagner  v.  Heyberger,  7  W. 
&  S.  (Pa.)  104.  See  also  the  title  Injunctions, 
vol.  16,  p.  337. 

Equity  and  Law  Distinguished.  —  See  Chuma- 
sero  v.  Potts,  2  Mont.  259.  And  see  the  title 
Equity,  vol.  ir,  p.  145. 

Fixed  by  Law.  —  A  slatute  provided  that  the 
audiior  should  draw  his  warrant  for  all  debts 
and  demands  against  the  county  where  the 
amount  was  fixed  by  law.  It  was  held  that  a 
charge  or  claim  for  compensaiion  for  publish- 
ing the  delinquent  tax  list  under  a  contract 
with  the  assessor  and  tax  collector  was  not 
a  claim  fixed  by  law.  Jolly  v.  Woodworth, 
(Idaho  i8q5)  42  Pac.  Rep.  513. 

Future  Conduct.  (See  also  the  titles  Ex  Post 
Facto  Laws,  vol.  12,  p.  525;  Statutes.) —  In 
O'Donoghue  v.  Akin,  2  Duv.  (Ky.)  479,  it  was 
said:  "  In  the  language  of  Kent,  '  the  very 
essence  of  a  new  law  is  a  rule  for  future  cases;  ' 
and  this  is  implied  in  the  definitinn  of  all  law 
as  '  a  rule  of  conduct  and  of  right.'  " 

Habeas  Corpus. — -In  In  re  Hirsch,  74  Fed. 
Rep.  932,  it  was  said:  "  It  is  not  intended  to 
take  too  narrow  a  view  of  the  language  of  the 
habeas  corpus  section  (Rev.  Stat.,  §  753),  and 
to  insist  that  the  act  must  be  done  or  omitted 
in  pursuance  of  a  statute  or  written  regulation, 
or  publicly  declared  decision,  because  the 
word  law  has,  in  certain  cases,  a  wider  signifi- 
cation."   See  also  In  re  Neagle,  135  U.  S.  59. 

Justice  and  Law.  —  See  ante,  p.  3. 

Law  of  Another  State.  —  A  statute  prohibiting 
the  sale,  etc.,  of  tickets  in  "  any  lottery  not 
authorized  by  law,"  has  reference  to  lotteries 
not  authorized  by  any  law  having  force  in  the 
state.    Com.  v.  Dana,  2  Met.  (Mass.)  338. 

Law  Is  the  Result  of  the  Legitimate  Exercise  of 
Legislative  Power.  —  Hammond  v.  Haines,  25 
Md.  562.  See  also  State  v.  McCann,  4  Lea 
(Tenn.)  8.  Compare  Miller  v.  Dunn,  72  Cal. 
462,  set  out  under  the  heading  Unconstitutional 
Act  of  Legislature,  infra. 

License  Distinguished  from  Law.  —  New 
Orleans  Waterworks  Co  v.  Louisiana  Sugar 
Refining  Co.,  125  U.  S.  18.  See  also  the  title 
License  (Real  Property),  post. 

Resolution  of  Board  of  Supervisors.  —  People  v. 
Edmonds,  15  Barb.  (N.  Y.)  529. 

Ordinances.  (See  also  the  title  Ordinances.) 
—  Within  the  constitutional  provision  against 
the  impairment  of  the  obligation  of  a  contract 
an  ordinance  is  a  law.  New  Orleans  Water- 
works Co.  v.  Louisana  Sugar  Refining  Co.,  125 
U.  S.  18;  U.  S.  v.  New  Orleans,  98  U.  S.  381: 
Meriwether  v.  Garrett,  102  U.  S.  472;  Murray 
z.  Charleston,  96  U.  S.  432;  Home  Ins.  Co.  v. 
Augusta,  93  U.  S.  116.    And  see  the  title  Im- 


pairment of  Orligation  of  Contracts,  vol. 
15,  p.  1046. 

In  Zottman  v.  San  Francisco,  20  Cal.  101,  it 
was  said:  "  Laws  and  '  ordinances,'  when  ap- 
plied to  the  acts  of  municipal  corporations,  are 
synonymous  terms." 

But  in  a  number  of  cases  the  term  law  has 
been  held  not  10  include  a  city  ordinance.  See 
Wayne  County  v.  Detroit,  17  Mich.  390;  Peo- 
ple v.  Detroit,  18  Mich.  445;  Mixer  v.  Manistee 
County,  26  Mirh.  422. 

Within  a  statute  providing  that  fines  col- 
lected for  the  breach  of  the  penal  laws  should 
be  exclusively  applied  to  the  support  of  li- 
braries, ordinances  were  held  not  to  be  laws. 
Fennell  v.  Bay  City,  36  Mich.  190. 

Under  a  constitutional  piovision  in  Pennsyl- 
vania that  the  legislature  should  not  pass  any 
law  regulating  the  affaiis  of  counties,  town- 
ships, wards,  boroughs,  or  school  distiicts,  it 
has  been  held  that  a  city  ordinance  was  not  a 
law.  Baldwin  v.  Philadelphia,  99  Pa.  St.  164; 
Klingler  v.  Bickel,  20  W.  M.  C.  (Pa.)  353,  117 
Pa.  St.  326. 

In  Com.  v.  Pittsburgh,  14  Pa.  St.  T83,  it  was 
said  :  "  By  the  term  laws  the  legislature  meant 
not  ordinances  or  by-laws  of  the  corporation, 
but  the  public  laws  or  statutes  which  conferred 
important  powers  on  the  mayor." 

The  ordinances  of  municipal  corporations 
levying  taxes  cannot  be  regarded  as  the 
revenue  laws  of  the  state  from  which  they  de- 
rive their  power  of  levying  taxes,  within  the 
meaning  of  Act  Cong.  June  30,  1S70.  Daven- 
port City  v.  Dows,  15  Wall.  (U.  S.)  390. 

Resolution  of  State  Senate,  —  A  resolution  of 
the  state  senate  requiring  its  president  and 
secretary  to  certify  the  accounts  of  its  duly 
elected  and  appointed  officers  for  their  per 
diem  compensation  during  the  recess  is  not 
a  law  within  the  meaning  of  the  constitutional 
provision  in  Alabama  (now  art.  4,  §  33),  which 
declares  that  no  money  shall  be  drawn  from 
the  treasury  except  in  pursuance  of  an  appro- 
priation made  by  law.  Reynolds  v.  Blue,  47 
Ala.  711. 

In  Burritt  v.  State  Contract  Com'rs,  120  111. 
322,  it  was  held  that  a  joint  resolution  of  the 
legislature  was  not  a  law. 

Unconstitutional  Act  of  Legislature.  —  A  con- 
stitutional provision  prohibiting  the  legislature 
from  paying  any  claim  created  against  the 
state  under  any  agreement  or  contract  made 
without  "express  authority  of  law."  has  been 
held  not  to  preclude  the  legislature  from  ap- 
propriating money  to  pay  claims  for  work 
done  for  the  state  under  a  statute  which  was 
adjudged  unconstitutional  after  the  work  was 
done.  The  court  said:  "  Upon  an  examina- 
tion of  the  provisions  of  the  constitution  in 
which  the  word  law  is  used,  it  will  be  found 
in  a  majority  of  instances  that  it  has  been 
employed  in  Ihe  sense  of  a  slatute,  bill,  or  legis- 
lative enactment,  regardless  of  the  constitu- 
tionality or  validity  of  the  act."  Miller  v. 
Dunn,  72  Cal.  462,  1  Am.  St.  Rep.  67.  Com- 
pare State  v.  McCann,  4  Lea  (Tenn.)  8;  Ham- 
mond v.  Haines,  25  Md.  562. 

Usage  and  Custom.  —  The  Supreme  Court  of 
the  United  States  has  uniformly  held  that  in 
the  term  laws,  as  used  in  a  treaty,  "  is  in- 
cluded custom  and  usage,  when  once  settled; 
though  it  may  be  'comparatively  of  recent  date, 
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and  is  not  one  of  those  to  the  contrary  of 
which  the  memory  of  man  runneth  not,  which 
contribuied  so  much  to  make  up  the  common- 
law  code.'  "  Strother  v.  Lucas,  12  Pel  (U  S  ) 
436.  See  also  U.  S.  v.  Arredondo,  6  Pet.  (U. 
S.)  715.    And  see  generally  the  title  Usages 

AND  CUSIOMS. 

According  to  Law.  —  See  vol.  1 .  p.  43°. 
By  Law.  —  The  phrase  "  by  law  means  by 
implication  of  law  as  distinguished  from  stipu- 
lations by  contract;  and  therefore  on  a  contract 
providing  six  months'  notice  to  quit  it  was 
held  that  the  English  statute  dealing  with 
tenancies  where  a  half  year's  notice  was  by 
law  necessary  did  not  apply.  Barlow  v 
Teal,  54  L.  J.  Q  B.  564,  T5Q  B-  D.  501 ;  Stroud  s 
fud  Diet.  See  also  Miln,  etc.,  Plank-road 
Co.' v.  Husted.  3  Ohio  St.  582,  set  out  supra, 
this  note,  under  the  heading  Contract  Dis- 
tinguished from  Law. 

In  Percival  v.  Reg..  33  L.  J.  Exr.h.  289  3  «■ 
&  C  217,  it  was  held  that  debts  "  payable  by 
u,w  "  out  of  the  personal  estate  of  a  decedent, 
wiihin  the  meaning  of  an  English  statute  pro- 
viding for  a  return  of  probate  duties,  included 
only  such  debts  as  in  themselves  and  in  their 
own  nature  and  character  were  payable  out 
of  the  personal  estate,  and  had  no  relation  to 
any  testamentary  provision. 

Rev  Stat.  U.  S.,  §  967,  provides  that  judg- 
ments and  decrees  rendered  in  a  Circuit  or 
District  Court  within  any  state  shall  cease  to 
be  liens  on  real  estate  or  chattels  real  in  the 
same  manner  and  at  like  periods  as  judg- 
ments and  decrees  of  the  courts  of  such  state 
cease  by  law  to  be  liens  thereon."  In  con- 
struing this  statute  in  Myers  v.  Tyson  13 
Blatchf.  (U.  S.)  242,  the  court  said:  1  he 
words  '  by  law  '  in  section  967  are  emphatic, 
and  refer,  in  my  judgment,  to  a  fixed  rule  in 
respect  to  time  and  manner,  and  not  to  a  dis- 
cretionary power  vested  by  statute  in  a  state 

court."  .  ,    _    .  .  . 

By  Laws. —  See  the  title  By-Laws,  vol.  5. 

Commercial  Law. —  See   Commercial  Law, 

vol.  6,  p.  222. 

Due  Course  or  Process  of  Law.  —  See  the  title 

D'JK  Process  or  Law,  vol.  10.  p.  287. 

Public,  Private,  General,  Local,  and  Special 
Laws.  —  For  definitions  of  and  distinctions  be- 
tween these  various  classes  of  laws,  see  the 
title  Statutes. 

Ignorance  of  Law.  —  See  Ignorance,  vol.  15, 
p  025  and  the  title  Mistake. 

Law  Charges.  —  Law  charges  are  the  costs 
incurred  in  court  in  the  prosecution  of  a  suit, 
10  be  paid  by  the  party  cast.  Such  costs 
when  taxed  according  to  law,  are  privileged 
against  the  insolvent's  estate,  whether  in- 
curred previously  to  the  insolvency,  or  in  the 
concurso.    Barkley  V.  His  Creditors,  11  Rob. 

(I  Law  of  the  Case.  -  In  Klauber  v.  San  Diego 
St  Car  Co.,  98  Cal.  107,  it  was  said:  "  I  he 
•  law  of  the  case  '  is  a  phrase  which  has  been 
formulated  in  this  state  to  give  expression  to 
the  rule  that  the  final  judgment  of  the  highest 
court  upon  a  question  of  law  arising  between 
the  parties  to  an  action  on  a  given  slate  of 
facts  establishes  the  rights  of  the  parties  to 
that  controversj,  and  is  a  final  determination 
thereof  and,  like  a  final  judgment  in  any  other 


case,  estops  the  parties  thereto  from  after- 
wards questioning  its  correctness." 

In  Bell  v.  State,  (Tex.  Crim.  1900)  58  S.  V\ . 
Rep.  72,  it  was  said:  "  It  is  settled  law  in  all 
the  courts  among    English-speaking  people, 
and  is  a  fundamental  proposition  underlying 
our  jurisprudence  from  the  beginning,  con- 
firmed in  the  bill  of  rights,  that  the  indictment, 
not  the  charge  of  the  court,  must  set  out  the 
cause  of  action;  that  the  only  cause  of  action 
which  can  be  submitted  to  the  jury  must  be 
contained  in  an  indictment  preferred  by  a 
grand  jury;  and  the  '  /«»•  of  the  case  '  is  that 
w  hich  is  applicable  only  to  the  indictment  and 
evidence  adduced  in  its  legitimate  support. 
The  court  can  under  no  circumstances  create 
a  case  not  charged  in  the  indictment,  nor  au- 
thorize a  conviction  for  any  other  cause." 
Maritime  Law. —  See  M  aritime  Law. 
Martial  Law  —  Military  Law.  —  See  the  title 
Military  Law. 

Penal  Laws.  —  See  the  title  Fines  and  Penal- 
ties, vol.  13,  p.  52.  .  _ 

Presumption  of  Law.  —  See  the  title  Presump- 
tions. 

Private  Law.  —  See  the  title  Statutes. 
Public  Law.  (See  also  the  title  Statutes.) 
—  In  Morgan  v.  Cree,  46  Vt.  786,  it  was  said: 
"  Public  law  in  one  sense  is  a  designation 
given  to  international  law,  as  distinguished 
from  the  laws  of  a  particular  nation  or  state. 
In  another  sense  a  law  or  statute  that  applies 
to  the  people  generally  of  the  nation  or  state 
adopting  or  enacting  it  is  denominated  a  pub- 
lic law  as  contradistinguished  from  a  private 
law  affecting  only  _an  individual  or  a  small 
number  of  persons."  n„  a 

Law  Includes  Any  Act  of  Legislature,  Whether 
Public  or  Private.  —  It  has  been  held  that  the 
printed  copy  in  a  volume  of  tew* of  the  charier 
of  a  private  corporation,  granted  by  the  legis- 
lature of  another  state,  is  a  law  within  the 
meaning  of  Code  Pro.  N.  Y.,  §  426  (now  Code 
Civ.  Pro.  N.  Y.,  §  942)-  The  court  said:  Ac- 
cording to  the  legislative  lexicology  of  the 
state  of  New  York,  every  act  of  the  legislature, 
whether  public  or  private,  is  a  law  within  the 
meaning  of  its  statutory  provisions,  as  to  the 
time  it  takes  effect,  and  the  manner  of  proving 
it."  Persse,  etc.,  Paper  Works  v.  Willett,  1 
Robt.  (N.  Y.)  144-  ,  _        _  . 

Pursuant  to  Law.  —  Act  of  Cong.  Februarj 
26  1853,  provided  for  the  compensation  of  wit- 
nesses "  for  each  day's  attendance  in  court,  or 
before  any  officer  pursuant  to  law."  It  has 
been  held  that  the  words  "  pursuant  to  law. 
in  this  act,  are  equivalent  to  the  word  "  sum- 
moned "  in  the  Act  of  February  28,  1799.  *hlfh 
provided  a  compensation  for  all  witnesses 
'•summoned  in  any  court  of  the  United 
States  "  and  that  they  import  that  witnesses 
who  attend  without  being  summoned  are 
voluntary  witnesses,  whose  fees  cannot  be 
taxed  against  the  losing  party.  Woodruff*. 
Barney,  1  Bond  (U.  S.)  528.    See  also  PfR- 

Sl  Retroactive  Laws.  —  See  the  titles  Ex  Post 
Facto  Laws,  vol.  12,  p.  525;  Statutes 

Revenue  Laws.  -  See  the  title  REVENUE  LAWS. 
Contrary  to  Law.  —  See  generally  vol.  7,  P- 
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'  Verdict  Against  Law.  —  A  verdict  of  a  jury  in 
disobedience  to  the  instruction  of  the  court, 
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LAW  AND  FACT.  —  See  the  title  Questions  of  Law  and  Fact. 

LAW  LAY.  (See  also  the  title  MORTGAGES.)  —  The  day  appointed  in  a 
mortgage  for  the  payment  of  money  to  secure  which  the  mortgage  was  given 
is  known  in  legal  parlance  as  the  law  day.1 

LAWFUL  —  LAWFULLY.  —  See  note  2. 


although  the  instruction  itself  was  not  correct 
in  point  of  law,  is  a  verdicl  "  against  law," 
within  the  meaning  of  the  Practice  Act  of  Cali- 
fornia, §  ig3,  subdiv.  6,  which  provided  that  a 
verdict  might  be  set  aside  on  the  ground  that 
it  was  "  against  law."  Emerson  v.  Santa 
Clara  County,  40  Cal.  543. 

Verdict  Contrary  to  Law.  —  When  a  verdict, 
either  general  or  special,  is  imperfect  by  rea- 
son of  some  uncertainty  or  ambiguity,  or  by 
finding  less  than  the  whole  matter  put  in  issue, 
or  by  not  assessing  damages,  it  cannot  be 
deemed  "  contrary  to  law,"  within  the  mean- 
ing of  the  Code  of  Indiana  on  the  subject  of 
new  trial.    Bosseker  v.  Cramer,  18  Ind.  44. 

1.  Kortright  v.  Cady,  21  N.  Y.  344.  See 
also  Mitchell  -,/.  Roberts,  17  Fed.  Rep.  778. 

2.  Lawful  Age.  (See  also  the  title  Age,  vol. 
1,  p.  927.) — A  testator  devised  certain  prop- 
erty in  trust,  and  directed  the  trustees  to  pay 
to  each  of  his  grandchildren  born  and  to  be 
born  the  sum  of  one  thousand  dollars,  if  they 
"live  to  attain  lawful  age."  One  of  the 
granddaughters  died  after  attaining  the  age  of 
eighteen  years,  but  before  the  age  of  twenty- 
one  years.  It  was  held  that  her  legacy  vested 
upon  her  attaining  the  age  of  eighteen  years, 
the  intention  of  the  testator  being  that  the 
legacy  should  be  paid  to  her  when  she  was  of 
lawful  age  to  receive  it,  which,  by  the  laws 
of  the  state,  was  eighteen  years  in  the  case  of  a 
female  infant.  McKim  v.  Handy,  4  Md.Ch.  228. 

Lawful  Authorities  —  Treaty.  —  See  Mitch  el 
v.  U.  S.,  9  Pet.  (U.  S.)  711;  U.  S.  v.  Clarke,  8 
Pet.  (U.  S.)  436. 

Lawful  Charge  —  Redemption,  — In  Anniston 
First  Nat.  Bank  v.  Elliott,  (Ala.  1899)  27  So. 
Rep.  9,  it  was  said:  "  That  issue  is  whether 
the  unsatisfied  balance  of  the  mortgage  debt 
is  a  lawful  charge'  against  a  judgment 
creditor  seeking  to  redeem  from  the  mort- 
gagee, who  purchased  at  his  own  foreclosure 
sale.  If  it  is  a  lawful  charge,  then  this  case, 
as  to  that  proposition,  should  be  affirmed. 
If  it  is  not,  it  should  be  reversed.  Generally 
lawful  charges,  such  as  the  party  coming  in 
to  redeem  must  pay  or  offer  to  pay,  may  be 
divided  into  t  wo  classes:  (1)  All  liens,  legal  or 
equitable,  which  the  purchaser  at  the  fore- 
closure sale  may  have  upon  the  premises,  and 
for  which,  either  at  law  or  in  equity,  he  would 
be  entitled  to  hold  them  as  securitv;  (2)  all 
claims  of  any  kind  to  which  a  court  of  equity 
would  condemn  the  premises  in  the  hands  of 
the  person  redeeming  after  he  had  acquired 
the  title."  See  also  Grigg  v.  Banks,  59  Ala. 
|EI;  Cramer  v.  Watson,  73  Ala.  127;  Parmer 
v.  Parmer,  74  Ala.  285;  Walker  v.  Ball,  39 
Ala.  298;  Couthway  v.  Berghaus,  25  Ala.  393; 
Gresham  v.  Ware,  79  Ala.  192;  Harris  v. 
Miller,  71  Ala.  26. 

Lawful  Currency  —  Money.  (See  also  the 
titles  Money;  Payment.)  —  Where  an  indict- 
ment charged  the  defendant  with  stealing  two 
dollars  in  lawful  currency  of  the  United 
States,  and  the  proof  showed  that  the  money 
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stolen  was  two  silver  dollars,  it  was  held  that 
the  description  in  the  indictment  was  suffi- 
ciently established.    Blount  v.  State.  76  Ga.  17. 

An  indictment  charged  the  defendant  with 
the  larceny  of  seveniy-five  dollars  in  the  law- 
ful money  of  the  United  Stales.  It  was  held 
that  lawful  money  of  the  United  Slates  must 
be  either  gold  or  silver  coin  or  United  Stales 
treasury  notes.  Hamilton  v.  State,  (Ind. 
1S77)  5  Cent.  L.  J.  370. 

In  a  general  sense  lawful  money  of  the 
United  States  is  any  lawful  money  which  is 
circulated  in  the  United  States.  Smith  v. 
Hall,  103  Iowa  95. 

In  M'Eowen  v.  Rose,  5  N.  J.  L.  672,  which 
was  an  action  of  covenant  by  a  vendee,  against 
his  vendor,  for  lands  where  payment  was  to 
be  in  lawful  currency  of  New  Jersey,  it  was 
held  that  the  plaintiff  might  prove  that  after 
the  agreement  and  before  the  day  of  payment 
the  defendant  agreed  to  receive  bank  bills, 
which  when  tendered  he  refused. 

In  Wharton  v.  Morris,  1  Dail.  (Pa.)  126,  it 
was  said:  "The  bond  is  made  payable  in 
current  money  of  Pennsylvania;  but  I  would 
ask,  what  is  the  current  money  of  Pennsyl- 
vania? For  my  part,  I  know  of  none  that  can 
properly  be  so  called,  for  current  and  lawful 
are  synonymous."  See  also  Cocke  v.  Kendall, 
Hempst.  (U.  S.)  236,  5  Fed.  Cas.  No.  2,929,  b. 

Same  —  Conflict  of  Laws.  —  In  an  action  in 
Pennsylvania  on  a  promissory  note  for  lawful 
money  given  at  Wyoming  in  1778,  a  time 
when  Connecticut  exercised  jurisdiction  at 
Wyoming,  and  the  parties  to  the  transaction 
claimed  to  be  citizens  of  that  state,  it  was  held 
that  by  lawful  money  was  meant  lawful 
money  of  Connecticut,  and  that  the  contract 
would  be  governed  bv  the  scale  of  deprecia- 
tion of  that  state.  Dorrance  v.  Stewart,  I 
Yeates  (Pa.)  349. 

Same  —  Tender.  —  Where  the  trial  court  found 
that  a  tender  was  made  of  "the  lawful  sum 
of  one  thousand  fifty-nine  dollars  and  seventy- 
nine  cents  in  money,"  the  appellate  court  said  : 
"  There  is  a  wide  distinction  between  the 
terms  '  lawful  sum  in  money  '  and  '  legal 
tender.'  A  tender,  to  be  good  in  law,  must 
be  made  in  the  legal-tender  notes  or  coin  cf 
the  United  States;  and  there  is  nothing  in  the 
record  showing  that  the  money  tendered  ap- 
pellant was  of  that  character.  National  bank- 
notes and  gold  and  silver  certificates  are  lair 
ful  money,  and  so  recognized  in  the  com  mercial 
exchanges  of  the  United  States,  but  they  are 
not  a  legal  tender."  Martin  v.  Bott,  17  Ind. 
App.  450.    See  generally  the  title  Tender. 

Lawful  Deed  of  Conveyance.  —  In  Dearth  v. 
Williamson,  2  S.  &  R.  (Pa.)  498,  it  was  held 
that  by  the  words  "  lawful  deed  of  convey- 
ance "  in  an  executory  contract  might  be  fairly 
understood  a  deed  conveying  a  lawful  or  good 
title.  Wilson  v.  Getty,  57  Pa.  St.  270.  See 
also  Withers  v.  Baird,  7  Watts  (Pa.)  227.  And 
see  the  title  Vendor  and  Purchaser. 
Lawful  Discharge. —  In  Ammidon  v.  Smith,  1 
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Wheat.  (U.  S.)  447,  it  was  held  that  under  lhe 
laws  of  Rhode  Island  a  discharge  according  to 
the  act  for  the  relief  of  poor  prisoners  for  debt, 
although  obtained  by  fraud  and  perjury,  was 
a  lawful  discharge  and  not  an  escape,  and 
upon  such  a  discharge  no  action  could  be 
maintained  upon  a  bond  for  the  liberty  of  the 
prison  yard.  See  also  Mason  v.  Haile,  12 
Wheat.  (U.  S.)  370. 

Lawful  Employment  —  Defective  Information. 
—  Luter  v.  State,  32  Tex.  Crim.  69. 

Lawful  Excuse. —  Upon  a  prosecution  under 
a  statute  for  omitting  without  lawful  excuse 
to  provide  necessaries  for  a  wife,  it  was  held 
that  evidence  was  admissible,  as  tending  to 
show  a  lawful  excuse,  of  an  agreement  be- 
tween the  husband  and  wife  at  the  lime  of 
marriage,  that  she  should  be  supported  as  be- 
fore marriage,  and  not  by  the  husband,  until 
he  could  earn  sufficient  means  for  the  main- 
tenance of  both.  Reg.  v.  Robinson,  1  Can. 
Crim.  Cas  28. 

Lawful  Fence.  (See  also  the  title  Fences, 
vol  12,  p.  1037  )  —  In  Chase  :\  Chase,  15  Nev. 
264,  it  was  said:  "  The  object  of  the  statute, 
in  requiring  a  fence,  is  to  provide  security  to 
the  land  inclosed,  and  in  the  absence  of  any 
statute  defining  a  '  lawful  fence  '  the  words 
imply  that  the  fence  must  be  high  enough  and 
sufficient  in  other  respects  to  prevent  ordinary 
stock  from  breaking  into  the  inclosure." 

The  plaintiff  in  an  action  against  a  railroad 
alleged  that  the  road  was  not  inclosed  by  a 
lawful  fence.  It  was  held  that  this  was  not 
equivalent  to  an  allegation  that  the  defendant 
might  have  inclosed  its  road  at  that  point  with 
a  lawful  fence.  Russell  v.  Hannibal,  etc.,  R. 
Co.,  83  Mo.  511. 

Lawful  Goods  —  Marine  Insurance.  —  In  beton 
v.  Low,  1  Johns.  Cas.  (N.  Y.)  1,  it  was  held 
that  articles  contraband  of  war  were  lawful 
gools  within  a  marine-insurance  policy,  and 
that  goods  not  prohibited  by  the  positive  law 
of  the  country  to  which  the  vessel  belonged 
were  lawful.  See  also  Juhel  v.  Rhinelander, 
2  Johns.  Cas.  (N.  Y.)  120,  487;  Skidmore  v. 
Desdoity,  2  Johns.  Cas.  (N.  Y.)  77- 

Lawful  Holder.  — The  Iowa  Code  provided 
that  notice  to  redeem  from  tax  sales  should  be 
given  bv  the  lawful  holder  of  the  certificate. 
In  construing  this  statute  the  court  said:  "  By 
the  '  lawful  holder  '  is  meant  the  one  who  in 
law  is  the  owner  of  the  certificate,  and  en- 
titled to  the  rights  and  benefits  which  may 
accrue  under  it."  Swan  v.  Whaley,  75  Iowa 
626.  See  also  Territory  v.  Perea,  6  N.  Mex. 
531. 

Lawful  and  Legal  Distinguished.  —  See  LEGAL, 
post. 

Lawful    Manner  —  Habeas    Corpus.  —  See 

Manner. 

Lawful  Men  —  Jurors.  —  State  v.  Alderson,  10 
Yerg.  (Tenn.)  524.  See  generally  the  tula 
Jury  and  Jury  Trial,  vol.  17,  P-  1086. 

Lawful  Merchandise  —  Charter-party.  —  South- 
ampton Steam  Colliery  Co.  v.  Clarke,  L.  R.  4 
Exch.  73,  L.  R.  6  Exch.  54- 

Lawful  Money.  —  See  supra,  this  note,  Law- 
ful Currency  —  Money. 

Mandatory  or  Directory.    (See  generally  the 


See  the  title  Heir,  Heirs,  and  the  Like,  vol.  15, 


title  Statutes.) —  The  words  in  a  statute,  "  it 
shall  be  lawful,"  of  themselves  merely  make 
legal  and  possible  that  which  there  would  other- 
wise be  no  righl  or  authority  to  do.  Their 
natural  meaning  is  permissive  and  enabling 
only.  But  there  may  be  circumstances  which 
may  couple  the  power  with  a  duty  to  exercise 
it.  It  lies  upon  those  who  call  for  the  exercise 
of  the  power  to  show  that  there  is  an  obliga- 
tion to  exercise  it.  Julius  v.  Oxford,  5  App. 
Cas.  214. 

In  Davison  v.  Davison,  17  N.  J.  L.  171,  it 
was  said:  "  Nor  is  it  a  simple  authority, 
which  the  court  may  or  may  not  exercise  at 
their  discretion,  when  called  upon  to  do  so,  by 
a  party  in  interest.  The  words  '  it  shall  be 
lawful  for  the  court'  are  equivalent  to  say- 
ing '  the  court  may;'  and  '  may  '  is  held  to  be 
imperative,  where  third  persons  have  an  in- 
terest in  the  application  of  the  power." 

In  Verplanck  v.  Mercantile  Ins.  Co.,  I  Edw. 
(N.  Y.)  84,  it  was  held,  where  a  statute  pro- 
vided that  "  it  shall  and  may  be  lawful  for  the 
[insurance]  company  to  set  apart"  a  fund  to 
"  be  held  and  pledged  as  a  fund  for  the_  pay- 
ment of  annuities  and  losses  on  lives,"  that 
this  did  not  necessarily  render  imperative  the 
doing  of  the  thing  spoken  of. 

Where  a  statute  provided  that  it  should  be 
lawful  for  a  canal  company  to  raise  such  ves- 
sels as  might  be  sunk  in  its  canal,  if  the  own- 
ers should  omit  to  do  so,  it  was  held  that  it 
was  not  mandatory  upon  the  canal  company 
to  remove  an  obstruction  caused  by  a  sunken 
boat.  Parnaby  v.  Lancaster  Canal  Co.,  11 
Ad.  &  El.  223,  39  E.  C.  L.  54. 

Same  — Tax  Sale. —A  city  charter  enacted 
that  it  should  be  lawful  for  the  city  council  to 
sell  lands  of  delinquents  for  the  collection  of 
taxes.  In  construing  this  charter  the  court 
said.  "  But  these  words,  '  it  shall  and  may  be 
lawful,'  in  this  statute,  are  mandatory,  not 
directory  and  discretionary.  The  power  con- 
ferred by  them  must  be  exercised."  Hugg  v. 
Camden,  39  N.  J.  L.  622.  See  generally  the 
title  Tax  Sales.  . 

Same  —  Distress.  —  In  Den  v.  Craig,  15  N.  J. 
L.  213,  it  was  said:  "  Instead  of  being  at  all 
compulsory,  the  language  of  the  deed  makes 
them  [remedies  for  the  recovery  of  rent] 
entirelv  optional.  It  says,  if  the  rent  be 
behind', '  it  shall  be  lawful  for  him  to  distrain;  ' 
if  no  sufficient  distress  can  be  found  on  the 
land,  '  it  shall  be  lawful  for  him  to  enter. 
The  plain  meaning  is,  he  may  distrain;  but 
does  '  may  '  mean  '  must '  ?  " 

Lawful  Occupation.  —  Where  a  statute  for 
bade  the  sale  of  oleomargarine  unless  stamped 
as  such,  it  was  held  that  the  selling  of  un- 
stamped oleomargarine  was  not  a  lawful  oc- 
cupation within  a  city  charier  conferring  upon 
the  city  council  power  to  provide  for  the  li- 
censing, regulating,  and  taxing  of  all  lawful 
occupations.  Haines  v.  People,  7  Colo.  App. 
467.  See  generally  the  title  Occupation, 
Business,  and  Privilege  Taxes;  and  see 
Oleomargarine. 

Lawful  Occupier.  —  Dowsett  v.  Maukeala,  10 
Hawaii  170.    See  also  Haalelea  v.  Montgom- 
ery, 2  Hawaii  62. 
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LAWFUL  INTEREST.  —  See  the  ti 

Lawful  Possession. —  In  Michau  v.  Walsh,  6  Mo. 
350,  it  was  held  that  the  term  "lawful  posses- 
sion "  in  an  act  concerning  forcible  entry  and 
detainer  meant  nothing  more  than  a  peaceful 
or  quiel  possession  as  distinguished  from  pos- 
session which  was  not  merely  constructively 
tortious  but  actually  so.  See  also  Krevet  v. 
Meyer,  24  Mo.  no. 

A  Missouri  statute  provided  that  one  in 
lawful  possession  of  property  might  rely  on 
thirty  years'  nonpossession  and  nonpayment 
of  taxes  by  the  plaintiff,  as  a  defense  to  an 
action  to  recover  the  property.  In  construing 
this  statute  the  court  said:  "  One  is  in  '  law- 
ful possession,'  within  the  meaning  of  the  act, 
when  he  has  not  entered  as  a  mere  intruder  or 
trespasser,  but  in  good  faith,  claiming  to  be 
the  owner."  Collins  v.  Pease,  (Mo.  1898)  47 
S.  W.  Rep.  926.  See  also  Mansfield  v.  Pollock, 
74  Mo.  185;  Rollins  v.  Mclntire,  87  Mo.  496; 
Fairbanks  v.  Long,  91  Mo.  628;  Shumate  v. 
Snyder,  140  Mo.  77. 

Lawful  Purpose  —  Corporations.  —  Under  a 
general  incorporation  act  which  provides  that 
corporations  may  be  formed  "  for  any  lawful 
purpose,"  a  corporation  cannot  be  formed  "  to 
purchase  and  hold  or  sell  the  capital  stock, 
or  purchase  or  lease  or  operate  the  property, 
plant,  good  will,  rights,  and  franchises  of  any 
gas  works,  or  gas  company  or  companies,  or 
any  electric  company  or  eleci  ric  companies" 
within  a  state,  the  purpose  of  such  corpora- 
tion being  unlawful,  viz.,  the  creation  of  a  mo- 
nopoly. People  v.  Chicago  Gas  Trust  Co.,  (Hi. 
1889)  29  Am.  &  Eng.  Corp.  Cas.  257. 

A  statute  providing  for  the  organization  of 
industrial  and  provident  societies  allowed  the 
profits  of  such  societies  to  be  applied  to  any 
lawful  purpose.  It  was  held  that  "lawful 
purpose  "  must  be  confined  to  purposes  ejusdem 
generis  with  the  general  purposes  and  objects 
ai  the  societies.  Where,  therefore,  an  indus- 
trial society  established  to  carry  on  the  trades 
of  general  dealers,  manufacturers,  and  farmers 
passed  a  resolution  to  devote  a  portion  of  the 
profits  to  a  strike  fund,  it  was  held  that  the 
purpose  was  not  a  lawful  purpose,  and  that 
the  society  might  be  restrained  from  such  an 
application  of  its  profits.  Warburton  v.  Hud- 
dersfield  Industrial  Soc,  (1892)  1  Q.  B.  213 
817. 

Reasonable  in  the  Sense  of  Lawful.  —  See  State 
v,  Curtis,  70  Mo.  599;  State  v.  Ellis,  74  Mo. 
215.    And  see  Reasonable. 

Same  —  Lawful  Provocation.  —  In  State  v. 
Bulling,  105  Mo.  225,  it  was  held  that  the 
terms  "  legal,"  lawful,  "  adequate,"  and 
"  reasonable,"  when  used  as  adjectives  quali- 
fying "  provocation,"  were  synonymous. 

Lawful  Representatives.  —  A  testator  created 
a  trust  fund  of  len  thousand  dollars,  for  the 
use  of  his  niece  for  life,  directing  the  trustees 
after  her  decease  "  to  pay  over  and  divide  the 
said  principal  sum  of  ten  thousand  dollars 
unto  and  among  all  her  children,  share  and 
share  alike,  and  to  their  lawful  representatives 
forever,  as  tenants  in  common,  per  capita." 
It  was  held  that  since  there  was  nothing  in  the 
context  to  change  the  meaning  of  the  words 
"  lawful  representatives"  from  their  general 
signification  of  executors  and  administrators, 


le  Interest,  vol.  16,  p.  984. 

the  words  were  not  used  to  designate  persons 
who  were  to  take  in  the  event  of  the  inability 
of  the  children  of  the  testator's  niece,  but 
were  intended  to  characterize  the  nature  of 
the  estate  which  such  children  were  to  have 
after  the  fund  had  been  paid  over  to  them. 
Clark  v.  Cammann,  14  N.  Y.  App.  Div.  127, 
affirmed  160  N.  Y.  315.  See  generally  Legal' 
post. 

Lawful  Size  -  Fishing  Regulations.  —  A  statute 
provided  that  all  gill  nels  bought  after  the 
passage  of  the  act  should  be  of  a  prescribed 
size,  and  further  provided  that  all  fish  men- 
tioned in  a  certain  seclion  must  be  returned 
to  the  water,  in  whatever  net  taken,  except 
where  taken  in  gill  nets  of  lawful  size.  It 
was  held  that  the  term  "  lawful  size,"  as 
used  in  this  exception,  meant  the  size  pre- 
sciibed  in  the  statute  itself.  Osborn  v.  Charle- 
voix Circuit  Judge,  114  Mich.  655. 

Lawful  Suits  —  Fraudulent  Conveyances.  —  A 
Minnesota  statute  against  fraudulent  convey- 
ances provided  that  every  conveyance  with  in- 
tent to  hinder  or  defraud  creditors  or  other 
persons  of  their  lawful  suits  should  be  void. 
In  construing  this  statute  in  Bruggerman  v. 
Hoerr,  7"Minn.  337,  the  court  said:  "  This,  as 
well  as  the  statutes  of  most  of  the  United 
States  on  the  same  subject,  is  taken  from  the 
English  statutes  of  13  Eliz.  and  27  Eliz.;  but 
as  the  English  statutes  do  not  make  use  of  the 
term  lawful,  may  we  not  conclude  that  our 
legislature  inserted  it  to  exclude  the  idea  that 
such  conveyances  could  be  declared  void  as 
against  any  one  holding  a  claim  or  demand 
that  could  not  be  enforced  in  a  court  of 
justice?  " 

Lawful  Trade.  —  Where  a  ship  is  insured  by 
the  terms  of  the  policy  in  any  lawful  trade, 
and  the  barratry  of  the  master  is  mentioned  as 
one  of  the  risks  to  be  borne  by  the  insurer, 
the  underwriters  will  be  liable  for  a  loss  which 
happens  by  the  barratry  of  the  master  by 
smuggling.  The  stipulation  respecting  the 
em  ploy  melt  of  the  ship  in  a  lawful  trade  must 
be  applied  to  the  trade  in  which  the  owners 
employ  her.  Havelock  71.  Hancill,  3  T.  R. 
277.  See  also  Cory  v.  Burr,  9  Q.  B.  D.  463,  8 
App.  Cas.  393;  American  Ins.  Co.  v.  Dunham, 
15  Wend.  (N.  Y.)  18.  And  see  the  title 
Marine  Insurance. 

Lawfully  Administered.  —  A  perjury  statute 
provided  that  the  oath  must  be  one  which  was 
lawfully  administered.  It  was  held  that  by 
lawfully  administered  was  meant  adminis- 
tered pursuant  to,  or  as  requited  or  author- 
ized by,  some  law.  Stale  v.  McCarthy,  41 
Minn.  59.    See  generally  the  title  Perjury. 

Lawfully  Assessed.  —  A  statute  provided  that 
a  tax-title  claimant  could  recover  for  his  im- 
provements only  where  the  taxation  described 
in  his  deed  was  lawfully  assessed.  It  was 
held  that  a  tax  must  be  held  to  have  been 
lawfully  assessed,  within  the  meaning  of  this 
statute,  notwithstanding  defects  which  invali- 
dated the  deed,  if  it  was  assessed  upon  land 
liable  to  taxation,  and  for  the  sum  which  the 
owner  was  justly  liable  to  pay  by  reason  of  his 
ownership,  and  there  was  no  injustice  for 
which  equily  would  grant  relief.  Oberich  v. 
Gilman,  31  Wis.  500.    See  the  title  Tax  Sales. 
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LAWFUL  ISSUE.  (See  also  the  title  ISSUE  (DESCENDANTS),  vol.  17,  P-  542.) 

"  LAWLESS!  -The  word  "lawless"  is  defined  as  not  subject  or  submissive 
to  law  •  uncontrolled  by  law,  whether  natural,  human,  or  divine. 

LAW  MERCHANT.  -  The  law  merchant  is  a  system  of  law  which  does  not 
rest  exclusively  on  the  positive  institutions  and  local  customs  of  any  particu- 

country  but  consists  of  certain  principles  of  eqmty  and  usages  of  trade 
which  gene  al  convenience  and  a  common  sense  of  justice  have  established  to 
regulate  the  dealings  of  merchants  and  mariners  in  all  the  commercial  coun- 
tnVc  of  the  civilized  world.3  .  ~_ 

LAW  OF  THE  LAND.  -  See  the  title  Due  Process  of  Law,  vol.  10,  p.  287. 


Lawfully  Begotten.  —  "  The  words  of  the  de- 
vise before  us  are,  to  him  '  and  his  lawful  be- 
gotten heir;'  and  hence  it  may  be  argued,  as 
ft  has  been  before,  that  the  words  may  be 
satisfied  by  a  desceni  to  any  person  lawfully 
begotten  who  is  his  heir,  though  not  of  his 
body,  and  therefore  no  estate  tail  has  been 
created.  But  such  is  not  the  legal  construc- 
tion of  these  words.  Most  of  the  cases  re- 
ferred to  under  the  first  head  might  be  arrayed 
to  oppose  such  a  construction,  but  there  are 
some  expressly  in  point.  Barret  v.  Beckford, 
1  Ves.  521.  James  Pope  devised  to  his  nephew 
and  his  legitimate  heirs,  and  if  he  died  with- 
out legitimate  heirs,  then  to  the  family  of  the 
Popes,  his  relations.  Lord  Hardwicke  said 
the  proper  construction  of  legitimate  heirs  is 
heirs  of  his  body  lawfully  begotten,  for  if  to 
him  and  his  heirs  lawfully  begotten,  that 
would  be  heirs  of  his  body."    Den  v.  Cox,  9 

N.  j.  L.  14.  ,  . 

A  conveyed  certain  real  estate  in  trust  tor 
B  for  life,  "  and  in  case  he  should  die  leaving 
lawfully  begotten  children  or  grandchildren  to 
survive  him,"  then  to  the  use  of  all  such  chil- 
dren in  fee.  B  died  leaving  only  C.  an  ille- 
gitimate child.  C  was  legitimated  by  Act  of 
Assembly  in  his  father's  lifetime,  given  all  the 
rights  and  benefits  of  a  child  born  in  lawful 
wedbek,  and  made  equally  able  and  capable 
in  law  of  transmitting  and  inheriting  property. 
Upon  sale  of  the  subject  of  trust,  and  proceed- 
ings  to  distribute  the  proceeds,  it  was  held  that 
notwithstanding  the  provisions  of  the  Act  of 
Assembly,  C  did  not  answer  to  the  descrip- 
tion "  lawfully  begotten  "  in  the  deed  of  trust, 
and  was  not  entitled  to  the  fund.  Edwards  s 
Appeal,  16  W.  N.  C.  (Pa.)  323.  tJJ. 

Lawfully  Demanded.  —  A  lease  provided  that 
the  lessor  might  re-enter  if  the  rent  should  be 
in  arrear  twenty-one  days  next  after  the  day 
of  payment,  being  lawfully  demanded.  In 
construing  this  lease  Le  Blanc,  J.,  said:  "  I 
confess  1  feel  great  difficulty  in  giving  any 
other  construction  to  the  words  '  lawfully  de- 
manded,' except  that  which  is  referable  to 
a  demand  at  common  law,  such  as  would 
be  sufficient  to  authorize  a  re-entry."  And 
with  him  concurred  the  other  members  of 
the  court,  with  the  exception  of  Lord  Ellen- 
borough,  C.  J.,  who  said:  "  'Lawfully  de- 
manded '  does  not  now  mean  demanded  with  all 
the  strictness  of  the  common  law,  but  an  effect- 
ual demand."   Doe  v.  Alexander,  2  M.  &  S  529. 

Same  —  Distress.  —  See  Thorp  v.  Hart,  30  S. 
T  460;  Maund's  Case,  7  Coke  28/'. 

Lawfully  Detained.  —  In  In  re  Watkins,  (1896) 
2  Ch    336   it  was.  held  that  the  expression 


"  lawfully  detained  as  a  lunatic  "  in  an  Eng- 
lish lunacy  act,  meant  lawfully  detained 
within  the  jurisdiction,  and  did  not  apply  to 
an  Englishman  detained  in  a  foreign  country 
in  accordance  with  the  laws  of  that  country 

Lawfully  Divided.  —  A  testator,  having  by  his 
will  given  to  his  son,  son-in-law,  and  grandson 
one  dollar  each,  disposed  of  his  estate  as  fol- 
lows- "  It  is  my  wish  that  all  the  property  1 
may  possess  at  my  death  be  lawfully  divided 
between  my  wife  and  my  two  youngest  chil- 
dren "  It  was  held  that  the  words  "  lawfully 
divided  "  were  used  with  reference,  not  to  the 
mode  of  division,  but  to  the  estate  of  ihe 
devisees;  and  that  the  property  went  to  the 
wife  and  two  youngest  children  as  if  the  testa- 
tor had  died  intestate  without  other  heirs. 
Miller  v.  Miller,  1  Duv.  (Ky.)  9. 

Lawfully  Imprisoned  —  Escape.  —  In  Com.  v. 
Barker,  133  Mass.  399.  a  person  who  had  been 
arrested,  admitted  to  bail,  and  afterwards  sur- 
rendered by  his  bail  to  the  keeper  of  the  jail, 
was  held  to  be  lawfully  imprisoned 

Recovery  of  Taxes  Lawfully  Paid  -  Redemption 
from  Taxation.  -  Turner  v.  White,  97  Ala.  551 ; 
Cobb  v.  Vary,  120  Ala.  263.  _ 

1  Lawful  Issue  means  issue  born  in  wedlock. 
U  S  Trust  Co.  v.  Maxwell,  (Supm.  Ct.  Spec. 
T.')  26  Misc.  (N.  Y.)  280.  See  also  New  York 
L.  Ins..  etc.,  Co.  v.  Viele,  22  N.  \.  App  Div. 
8o-  Black  v.  Cartmell,  10  B.  Mon.  (Ky.)  193- 

In  Miller's  Appeal,  52  Pa.  St.  113..  it  was 
held  that  an  illegitimate  daughter,  legitimated 
by  act  of  legislature,  was  within  the  term 
lawful  issue.  .    _  , 

2.  Arkansas  v.  Kansas,  etc.,  Coal  Co.,  96 

Fe3d.'  UwM^rchant.  —  3  Kent's  Com.  (13th  ed.) 
2;  Bouvier's  L.  Diet.  ,      .  ,  w„*5„„ 

Part  of  the  Common  Law  —  Judicial  Notice.  — 

See  the  titles  Common  Law,  vol.  6,  p  _  276; 
Judicial  Notice,  vol.  17.  P-  933-  And  see 
Ferris  v.  Saxton,  4  N.  J.  L.  20;  Houston  v. 

Ogden,  1  Hawaii  174-         .  _    .  . 

Presumptions. -In  Aslanian  v.  Dostum.an. 
174  Mass  328.  it  was  held  that  there  was  no 
presumption  that  the  te«  «"^";f  *J 
in  Turkev.  The  court  said:  There  is  no 
such  presumption  as  to  the  so-calkd  law  mer- 
chant taken  as  meaning  substantive  law. 
The  law  merchant,  in  this  sense,  is  mereH  a 
vaguely  defined  portion  of  the  common  law. 
or,  in  its  widest  interpretation  of  the  law  of 
European  countries,  having  the  Roman  and 
the  Prankish  law  for  its  parents.  See  Sm  th 
Merc.  Law  (loth  ed  ),  introduction;  2  Seld. 
Soc.  Pub.  132  et  seq.;  Gundermann  Eng. 
Privatrechts  84." 
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LAW  OF  THE  ROAD. 


By  H.  T.  Tiffany. 

I  Mutual  Rights  and  Duties  of  Travelers  in  General,  577. 
II.  Meeting  Vehicles,  579. 

1.  General  Rule  to  Keep  to  Right,  579. 

2.  Rule  Not  Decisive  of  Liability,  580. 

3.  Travel  Need  Not  Be  on  Right  Side,  580. 

4.  Justification  for  Non-observance  of  Rule,  581. 

5.  Character  of  Transportation  Subject  to  Rule,  581. 

6.  Locations  Subject  to  Rule,  582. 

EEL  Vehicles  Moving  in  Same  Direction,  582. 

1.  Duties  in  General,  582. 

2.  Passing  Vehicles,  583. 

IV.  Vehicles  and  Persons  on  Foot,  583. 

1.  General  Considerations,  583. 

2.  Duties  of  One  Walking  in  Roadway,  584. 

3.  Pedestrians  Crossing  Hightvays,  1585. 

4.  Laborers  in  Hightvays,  586. 

5.  Negligence  Generally  Question  for  Jury,  586. 

V.  Vehicles  Entitled  to  Peculiar  Privileges,  586. 
VI.  Rate  of  Speed,  587. 

1.  ///  General,  587. 

2.  Violation  0}  Law,  587. 

3.  Racing,  587. 

VII.  Horse  Escaping  from  Control,  588. 

1.  Liability  Only  in  Case  of  Negligence,  588. 

2.  Fitness  of  Horse,  588. 

3.  Negligence  in  Controlling  Horse,  588. 

VIII.  Leaving  Horse  Unfastened  and  Unattended,  589. 
IX.  Criminal  Liability,  590. 

CROSS-REFERENCES. 

As  to  matters  of  Procedure,  see  the  title  NEGLLGENCE  in  Encyclopedia  of 
Pleading  and  Practice,  vol.  14,  p.  329. 

As  to  other  matters  of  Substantive  Law  and  Evidence  connected  with  this  subject 
see  the  titles  BICYCLES,  vol.  4,  p.  15;  CON  TRIBU  TORY  NEGLIGENCE 
vol.  7)  p.  368;  HIGHWAYS,  vol.  15,  p.  343;  NEGLIGENCE;  STREETS 
AND  SIDEWALKS.  '^j* 

I.  Mutual  Rights  and  Duties  of  Travelers  in  General. —  The  rights 
of  persons  using  a  highway  for  travel  are  mutual  and  co-ordinate,  and  it  is 
the  duty  of  each  so  to  exercise  his  right  of  passage  as  not  to  cause'  injury  to 
another  having  a  like  right.1  To  avoid  such  injury  one  is  under  the  obligation 
of  exercising  ordinary  care.2  And  every  one  has  a  right  to  expect  such 
ordinary  care  to  be  exercised  by  others  and  to  rely  upon  this  in  determining 

1.  Duty  to  Avoid  Injury  to  Others.  —  Payne  v.  2.  Ordinary  Care  to  Be  Exercised.  —  Schaabs  v 
Smith,  4  Dana  fKy.)  497;  People's  Ice  Co.  v.  Woodburn  Sarven  Wheel  Co  56  Mo  i~v 
1  he  Steamer  Excelsior,  44  Mich.  229,  38  Am.  Kelsey  v.  Barney,  12  N.  Y.  420-  Burnham'^' 
Kep.  246;  Pigot!  v.  Engle,  60  Mich.  221;  Mit-  Butler,  31  N.  Y.  480.  And  see  generally  other 
tlestadt  v.  Morrison,  76  Wis.  265.  cases  cited  in  this  article. 
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his  own  manner  of  using  the  road  ■    It  U-t  necessary  ^r .order  to  render  the 

procession.3  h  ld  sufficient  evidence  of  negligence 

Illustrations  of  Negligence.  —  It  has  been  neia  *  # 
to  go  to  the  jury,  that  the  driver  pul  ed I  on  the  wrong  ^  d  hil]  as 

pla?e  a  brake  on  a  heavy  wagor, ^  or  to  d^hed.^,  JJ  ^  oye 
was  customary,6  or  to  block  »  d£*  from  which  an  article  was 

SSeVfaU  !  C  Actions  have  UkSSShSn  sustained  on  the  ground  that  one 

one  backed  his  vehicle  up  against  the  sid  ^soas  torn  wagon>n  and 

render  the  owner  liable  for  acc.dents  calculated 
t0  'h"fe',t  aCKe  'for  Silt  inlnrfes  to  person,  on  the 

highway.18 


L.  Reliance  on  Care  by  Others.  -Daniels  v. 
Clegg,  2S  Mich.  32;  Harpell  v.  Curtis,  1  E. 
I)  Smith  (N.  Y.)  78;  Schaefer  v.  Osterbr.nk, 
67  wS  495.  58  Am.  Rep.  875;  McMaoo.  v. 
Wo  Werton  (C.  PL  Gen.  T.)  47  N  Y  Si.  Rep 
107;  Anselment  v.  Daniell,  (C  P  -  Gen.  T  4 
Misc.  (N.  Y.)  144:  Reens  v.  MaiL  etc  Pub. 
Co    (C  PI.  Gin.  TV,  10  Misc.  (N.  Y.)  123.  _ 

2. "  Disposition  of  Horse.  -  Moulton  v  ALdrich. 
28  kan.300;  Dickson  ..McCoy,  39  N  Y.^00 
Grinnell  w.  Taylor,  85  Hun  (N.  Y)85,  Was- 
muth     Butler,  86  Hun  (N.  Y.)  1. 

3.  Occupation  of  Highway  for  Funeral.  -  Good- 
win v.  Averv,  26  Conn.  585.  68  Am  Dec.  410. 

4.  Pulling  on  Wrong  Rein.  -  Wakeman  v. 
Robinson,  1  Bing.  213,  8  E.  C  L.  478. 

5  Use  of  Brake.  -  Hurley  v.  New  York,  etc., 
Brewing  Co.,  13  N.  Y.  App.  Diy.  167. 

6.  Precautions  on  Hill.  -  Aid  rich  v.  Monroe, 

6°7NNeWco8mb  v.  Van  Zile,  34  Hun  (N.  Y.)  275; 
Springeit  v.  Ball,  4  F.  &  F.  472. 

8.  Overloaded  Wagon.  — Led. g  v.  Germania 
Brewing  Co.,  153  Pa.  St.  298. 

9.  Chain  Hanging  from  Wagon.  —  Bueck  v. 
Lindsay,  65  Mich.  105. 

10.  Backing  Against  Sidewalk.  —  Wolff  Mtg. 
Co.  v.  Wilson,  152  111-  9. 

11.  Running  Down  Boy  on  Sled.  —  Kost  v. 
Olmsted,  47  Neb.  8g3. 

12  Frightening  Horse.  —  Alkinson  r.  Illinois 
Milk  Co.,  44  Mo.  App.  153-  See  also  as  to 
frigh.ening  horse,  Benneit  v.  Lovell.  12  R.  1. 
166  34  Am.  Rep.  628;  Mullen  v.  Glens  Falls, 
11  N.  Y.  App.  Div.  275;  and  the  title  High- 
ways, vol.  15,  p.  343- 


13.  Breaking  of  Harness  or  Vehicle.- linger 
Forty-second  St.,  etc.,  R.  Co.,  51  N- Y  497 
Compare  Welsh  v.  Lawrence,  2  Chit    262,  18 
E.  C.  L.  329;  Cotterill  v.  Starkey,  8  C.  &  r. 

6qi,  34  E.  C.  L.  587-  .  ~  , 

14  No  Presumption  of  Negligence.  —  Doyle  v. 
Wragg,  1  F.  &  F.  T,  Gottwald  v  Bernheimer. 
6  Daly  (N.  Y.)  212.  But  see  Templeman  v. 
Haydon,  12  C.  B.  507.  74  E.  C.  L.  507. 

15  Duty  to  Look. -Suiter  v.  Omnibus  Cable 
r~  ,m  ("al  160-  Elze  v.  Baumann,  ( N .  »• 
SupVr  Ct  Gen3  T'.)  2  Misc.  (N.  Y.)  72:  Phelps 
«  Wait,  30  N.  Y.  78;  McCloskey  v.  Chautauqua 
Lake  Ice  Co.,  174  Pa.  St.  34-  r 

Contrary  Decision.  —  In  Cotton  v.  Wood.  8  O. 
B  N  S.  568,  93  E.  C.  L.  568,  however  it  was 
held  that  the  fact  that  the  driver  of  the  defend- 
Jot's  coach  was,  at  the  time  of. the  collision 
with  a  pedestrian  on  a  dark  night,  looking 
around  to  speak  to  the  conductor,  was  no  suf- 
ficient evidence  of  neghgence  to  go  to  the ^jury 

16.  Starting  Without  Loo}1^\^^\{un 
Wait  30  X.  Y.  78;  Ollendorff  v.  Willis,  80  Hun 
(N    Y  )  262;  Thompson  v.  National  Express 

C\7.6Leading5Horse.-Crozier  v.  Read.  78  Hun 
(N  Y.)  1S1J0  N.  Y.  App.  Div.  626;  Grinnell 
\.  Tavlor.  85  Hun  (N.  Y  )  85.  * 
Y.  653;  Pickens  v.  Ducker.  21  Ohio  St.  212. 
Am"  Rep.  55-    See  Haines  ?.  Keahon  46  V 

Y.  App.  Div.  164,  distmguislnng  the  two 

York  cases  just  cited.  __ 
18.  Liability  of  Person  ^Tightening  Hone. 

Fornev  v.  Geldmacher,  75  Mo.  113.  4J  .Am. 

Rep.  388;  McCahill  ».  Kipp.  2  E.  D.  Smith  l"« 
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LA  W  OF  THE  ROAD.    General  Rule  to  Keep  to  Right. 


Contributory  Negligence.  —  While  one  cannot  recover  for  injuries  if  he  was  him- 
self guilty  of  negligence  contributing  to  the  accident,1  he  is  not  deprived  of 
his  right  of  recovery  by  the  fact  that  he  made  a  mistake  of  judgment  when 
suddenly  called  upon  to  act  in  a  dangerous  position.2 

Violation  of  Law.  —  The  fact  that  one  using  the  highway  is  violating  a  law 
does  not  prevent  recovery  by  him  for  injuries  received  by  a  collision,  unless 
his  illegal  act  was  a  contributing  cause  thereof.3 

II.  Meeting  Vehicles  —  1.  General  Rule  to  Keep  to  Right.  —  While  in 
England  the  rule  is  that,  upon  the  meeting  of  vehicles  going  in  opposite 
directions  in  the  highway,  each  shall  pass  to  the  left,4  the  general  rule  in  the 
United  States  is  that  in  such  a  case  each  shall  turn  to  the  right,5  and  there  is 
generally  a  statutory  provision  to  this  effect  requiring  each  vehicle  to  turn  to 
the  right  of  the  other,  or  to  the  right  of  the  centre  line  of  the  highway  or  of 
the  traveled  part  thereof.«  One  is  liable  for  any  injuries  resulting  from 
his  wrongfully  adhering  to  the  left  side  of  the  road,  even  though  no  actual 
collision  between  the  vehicles  occur.7 

Extent  of  Road  to  Be  Given.  —  While  it  has  been  held  that  the  fact  that  suffi- 
cient room  was  left  for  others  to  pass  was  no  defense  to  a  criminal  prosecution 
for  failing  to  comply  with  the  statutory  requirement  to  keep  to  the  right  of 
the  centre  of  the  road,8  it  is  generally  held  that  one  need  not  go  to  the 
extreme  right  of  the  part  of  the  road  which  is  practicable  for  travel  but  is 
bound  to  leave  merely  sufficient  room  for  the  other  vehicle,  this  bein?  a 
matter  of  evidence.9  s 
Reliance  on  Other's  Observance  of  Rule.  —  Each  has  the  right  to  assume  that  the 


As  to  liability  to  owner  of  horse  for  f  right  en- 
ing  it,  see  the  title  Highways,  vol.  15,  p.  343. 

1.  Contributory  Negligence  —Indiana—  Evans 
v.  Adams  Express  Co.,  122  Ind.  362. 

Maine.  —  Kennard  v.  Burton,  25  Me.  39,  43 
Am.  Dec.  249;  Foster  v.  Goddard,  40  Me.  64. 

New  Hampshire.  —  Brooks  v.  Hart,  14  N  H 
307. 

New  York.  —  Gray  v.  Second  Ave.  R.  Co., 
34  N.  Y  Super.  Ct.  519,  affirmed  £><■  N.  Y.  561; 
Hefferman  v.  Barber,  36  N.  Y.  App.  Div.  163' 
Centered.  Finney,  17  Barb.  (N.  Y.)  94. 

Pennsylvania.  —  Baker  v.  Fehr,  97  Pa.  St.  70; 
Rowland  v.  Wanamaker,  193  Pa.  St.  598. 

Texas.  —  Lauda  v.  McDermott,  (Tex.  1801) 
16  S.  W.  Rep.  802. 

Vermont. — Washburn  v.  Tracy,  2  D  Chin 
(Vt.)  136.  v' 

Wisconsin.  —  Luedtke   v.   Jeft'ery,   89  Wis 
136. 

2.  Acts  in  Extremis.  —  Moulton  v.  Aldrich,  28 
Kan.  300;  Crampion  v.  Ivie,  124  N.  Car.  591- 
Schimpf  v.  Sliter,  64  Hun  (N.  Y.)  463;  Barrett 
v.  Smith,  128  N.  Y.  607;  Morse  v.  Sweenie,  15 
111.  App.  486;  Scotti  v.  Behsmann,  81  Hun  (N 
Y.)6o4.  ' 

3.  Violation  of  Law.  —  Bigelow  v.  Reed,  51 
Me.  325;  Kidder  v.  Dunstable,  11  Gray(Ma'ss.) 
342.  And  see  infra,  this  title,  Pate  of  Speed; 
Leaving  Horse  Unfastened  and  Unattended. 

4.  Meeting  Vehicles  —  English  Rule.  —  Wayde 
v.  Carr,  2  Dowl.  &  R.  255,  16  E.  C.  L.  84,  1  L. 
J.  K.  B.  63;  Turley  v.  Thomas,  8  C.  &  p'.  103, 
34  E.  C.  L.  312.  See  Encyclopaedia  Laws  of 
England,  title  Law  of  the  Road. 

5.  American  Rule.  —  M'Lane  v.  Sharpe  2 
Harr.  (Del.)  481;  Walkup  v.  May,  9  Ind.  App. 
409,  citing  12  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  957;  Cook  Brewing  Co.  v.  Ball,  22 
Ind.  App.  656;  Loyacano  v.  Jurgens,  50  La. 
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Ann.  441;  Daniels  v.  Clegg,  28  Mich.  32;  Sim- 
monson  v.  Stellenmerf,  1  Edm.  Sel.  Cas.  (N. 
Y.)  194;  Foote  v.  American  Product  Co.,  195 
Pa.  St.  190;  Angell  v.  Lewis,  20  R.  I.  391,  cit- 
ing 12  Am.  and  Eng.  Encyc.  of  Law  (rst  ed  ) 
957- 

6.  Statutory  Provisions  —  Delaware.  —  Wilson 
v.  Rockland  Mfg.  Co.,  2  Harr.  (Del.)  67. 

Indiana.  —  Walkup  v.  May,  9  Ind.  App.  409. 
Iowa.  —  Riepe  v.  Elting,  89  Iowa  82  48  Am. 
St.  Rep.  356;  Cook  v.  Fogarty,  103  Iowa  500. 

Kentucky.  —  Johnson  v.  Small,  5  B.  Mon 
(Ky.)  27. 

Maine.  —  Palmer  v.  Barker,  n  Me.  338; 
Kennard  v.  Burton,  25  Me.  39,  43  Am  Dec' 
249. 

Massachusetts.  —  Smith  v.  Conway,  121  Mass. 
216;  Broult  v.  Hanson,  158  Mass.  17. 

Missouri.  —  Beckerle  v.  Weiman,  12  Mo. 
APP-  354;  Culbertson  v.  Metropolitan  St.  R. 
Co.,  147  Mo.  35.  See  also  Yore  p.  Mueller,  etc. 
Transfer  Co.,  149  Mo.  679,  where  the  statute 
was  held  not  to  apply  to  the  facts  of  the  case. 

New  Hampshire.  —  Brooks  v.  Hart,  14  N 
H.  307. 

Rhode  Island.  —  Mahogany  v.  Ward,  16  R.  I. 
479,  27  Am.  St.  Rep.  753. 

Wisconsin.  —  Wood  v.  Luscomb,  23  Wis.  287; 
Luedtke  v.  Jeffery,  89  Wis.  136. 

7.  Crampton  v.  Ivie,  124  N.  Car.  591;  Ma- 
hogany v.  Ward,  16  R.  I.  479,  27  Am.  St.'Rep. 
753.  where  the  refusal  of  one  driver  to  turn 
out  compelled  the  other  to  drive  upon  the  side 
of  the  road,  where  he  was  injured  by  a  collision 
with  a  post  standing  near  the  highway. 

8.  Extent  of  Road  to  Be  Given. —  Com.  v. 
Allen,  11  Met.  (Mass.)  403. 

9.  Wordsworth  v.  Willan,  5  Esp.  273;  Quinn 
v.  O'Keeffe,  9  N.  Y.  App.  Div.  68;  Crampton 
v.  Ivie,  124  N.  Car.  591. 
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Meeting  Vehicles.  LA  W  OF  THE  ROAD.     Travel  Need  Not  Be  to  Bight. 

driver  of  the  other  vehicle  will  obey  the  law  and  drive  to  the  right,  and  to  act 
on  such  ^sumption.'  responsibility  in  damages  to 

Pat2  b^»iei££h.'3l2S*»f.  -  The  fact  that  one  of  the  meeting  vehicles 

tE^TS  SSTJfS  -  -3  5»  -   uy£=tiX  tfa  that 

^^W^o^Tu  ^d^atS  fact  is  evidence 

of  negligence  to  go  to  the  jury-**  Provided  there  are  no  other  teams 

3.  Travel  Need  Not  Be  on  Right  Side.  —  Frovldea  "T^i^  rieht  to  travel 

or  vehicles  having  occasion  or  desire  to  pass,  every  one  has  the  right 

1.  Beliance  on  Other's  Observance  of  Eule  -  Jf  *f™Pf -  Jroolg.  Harl.  H  N  H. 

Daniels     Clegg,  28  Mich.  32:  Schimpf*.  Slue  ,  30J^  Brember^              ^  ]q 

6A  Hun  (N.  Y.)  463;  Angel  v  Lewis,  20  R.  I.  Aw  GtTr  T.)  10  N.  Y.  Supp.  310;  Simon- 

301;  Wood  w.  Luscomb,  23  Wis.  aoi.  Super.  Ct. r- ^>        Edm_  Sel.  Cas.  (N.  Y.) 

392.'  Who  Liable.  -  Goodhue  v.  Dix,  2  Gray  on  »   Ste tem    t                 N  y  App_  Div> 

(Mass)  182,  where  a  master  was  held  not  liable  194,  Henerman  z . 

under  the  statute  for  the  acts  of  his  servant.  103.                               Be  Followed.  -  Turley 

3.  Reynolds  v.  Hanrahan,  100  Mass.  313.  Thomas    8  C    I  P.  103.  34  E.  C.  L.  312; 

4.  Construction  of  Statute.  -  Ear. ng ^.  Lan-  v    }J°™a8J  °D    ■         wis.  236,  73  Am.  Dec. 
sinsh  7  Wend.(N.  Y.)i85-    And  see  Qu:nn  v.  O  Malley  v.  uor  ,  , 

O'Keeffe,  9  N.  Y.  App.  Div.  70.  4°i0  Cruden  ^  Fentham.  2  Esp.  685;  Brooks 

5.  Clark   v.   Com.,   4   Pick.   (Mass.)   125;  Hart   id  N    H    307;  Tylei  v.  Nelson,  109 
Clegg,28_Mich,32.              T__„,u  ^""V 14  N" 
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anieis  v.  ^iegg,  «  miv...  j-. 

6.  Highway  Partly  Covered  by  Snow. -Jaquith  Mich 37 Negligence.  -  Chaplin  v. 
v.  Richardson,  8  Met.  (Mass.)  213;  Com.  v  11.  fesum^° np  554  14  E.  C.  L.  445'.  Riepe 
Allen,  11  Met.  (Mass.)  403;  Smith  v.  Dygert,  11  awes ,  3  <j •  «  £^54    4  Am    ^  R  s6; 

12  Barb.  (N.  Y.)  613.  Ta^bee  w   Sewall.  66  Me.  376;  Pike  v.  Bos- 

7.  Not  Conclusive  of  Contributory  Negligence.  Lar«bee  *•  =e  c    'Gen  t.)  7  N.  Y.  St.  Rep. 

-Spofford  v.   Harlow,  3  Allen    Mass.)  176;  "°'Vrd^ 

Smith  „.  Gardner,  11  Gray  (Mass.)  418;  Beck  665.  Bu dg j   Wo        J  New- 

erle  <r.  Weiman,  12  Mo.  App.  354;  Neanow  «r.  Angel  g  Le«  is  so^  g    ^  ^  Tf  T  ^  N< 

Uttech,  46  Wis.  581.              .         „    ,     ,  v  c,,nn  «o     See  also  Young  r.  South  Boston 

8.  Not  Conclusive  of  Liability  -  England.  -  Y.  Supp.  310.    see  a 

Chaplin  „.  Hawes,  3  C.  &  P.  554,  14  E.  C  L.  ^^^If Negligence.-Sporford  v.  Har- 

445;  Pluckwell  v.  Wilson,  5  C  &  P.  375, E.  12.  Ev  «noeoi  «  g  B            '  Andover,  I0 

U.  368;  Williams  v.  Holland,  6  C  &  P.  23,  low,  3  Allen  <Ma- .%>      n  J    Gardner,  11  Gray 

2,  E.  C.  L.  261 ;  Turley  v.  Thomas,  8  C  &  P.  Allen  (Mass. M  ^  « «              n    Masg  66_ 

103,  34  E.  C  L.  312;  Mayhew  v.  Boyce,  1  Stark.  (MassO  418.  UainoRandol  h  v_  o'Riordon  i55 

423,  2  E.  C.  L.  164.           .      „           on-  "mVJ 1  ««    Luedtke  7..  JefTery,  89  Wis.  136. 

/U«*«.-Cook  Brewing  Co.  v.  Ball,  22  MgJj^^Jfi.  noJt  negligence  as  ■ .matter 

In^P-5Kennard  ,  Burton,  25  Me.  39,  43  of lawfor  \^\£l££ti^£ 

A^^,-Smith  r.  Gardner  11  Gray  daytirue  on  ^j*^-*  ^  « 

(Mass.)  418;  Parker  v.  Adams  ia  Met .  (Mass  ^dnse7;d;lowlv  ascending  the  hill  on  the  same 

415,  46  Am.  Dec.  694,  criticising  Fales  v.  Dear-  stone  .          '       Hanrahan,  100  Mass.  313. 

born,  1  Pick.  (Mass.)  345.  S,Qe>        J                      Volume  XVIII. 
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LA  W  OE  THE  ROAD. 


Character  of  Transportation. 


on  any  part  of  the  highway  which  may  suit  his  taste  or  convenience.1 

Travel  at  Night.  —  It  has  occasionally  been  stated  that  in  driving  at  night, 
the  rule  to  keep  to  the  right  of  the  road  should  be  strictly  adhered  to  as  being 
the  only  mode  of  avoiding  an  accident,2  and  that  one  failing  to  do  so  is  liable 
for  any  resulting  injuries.3  But  it  has,  on  the  other  hand,  been  held  that  one 
is  not  bound  to  travel  on  the  right  side  of  the  road  merely  because  it  is  dark.4 

4.  Justification  for  Non-observance  of  Rule.  —  It  has  been  stated  that  the  mere 
roughness  of  the  right  side  of  the  road  is  no  excuse  for  failing  to  turn  out,5 
but  this  is  not  the  case  if  the  roughness  is  such  as  to  render  it  apparently 
unsafe  for  passage.6  One  may  pass  to  the  left  side  for  the  purpose  of  stop- 
ping on  that  side,  and  while  it  has  been  stated  that  in  so  doing  one  acts  at  his 
peril,7  in  another  case  it  is  stated  that  he  is  bound  merely  to  exercise  ordinary 
care  with  reference  to  such  teams  as  he  may  encounter.8  One  is  likewise 
justified  in  turning  to  the  left  in  order  to  avoid  obstructions.9 

5.  Character  of  Transportation  Subject  to  Rule.  —  The  rule  does  not  apply  to 
the  case  of  a  building  which  is  being  moved  along  the  road,10  nor  to  a  meeting 
of  teams  left  unattended.11 

Persons  on  Horseback.  —  In  England  it  is  stated  that  the  rule  applies  to  the 
case  of  a  person  on  horseback,1*  but  the  contrary  has  been  decided  in  New 
York.13  It  is  elsewhere  said  that  one  on  horseback  should  ordinarily  give  way 
to  a  vehicle,14  and  in  Iowa  a  custom  to  that  effect  seems  to  have  been  regarded 
as  to  some  extent  affecting  the  absolute  requirement  of  the  statute.15 


1.  May  Generally  Travel  on  Any  Part  of  High- 
way —  England.  —  Aston  v.  Heaven,  2  Esp.  533. 

Iowa.  —  Riep;  v.  Elting,  89  Iowa  82,  48  Am. 
St.  Rep.  356. 

Kentucky.  —  Johnson  v.  Small,  5  B.  Mon. 
(Ky.)  27. 

Maine.  —  Palmer  v.  Barker,  ir  Me.  339; 
Foster  v.  Goddard,  40  Me.  66;  Dunham  v. 
Rackliff,  71  Me.  347. 

Massachusetts.  —  Lovejoy  v.  Dolan,  10  Cush 
(Mass.)497;  Smith  v.  Gardner,  ir  Gray  (Mass.) 
418;  Parker  v.  Adams,  12  Met.  (Mass.)  415,  46 
Am.  Dec.  694. 

Michigan.  —  Daniels  v.  Clegg,  28  Mich.  32. 

Missouri.  —  Beckerle  v.  Weiman,  12  Mo. 
App.  354;  Yore  w.  Mueller,  etc.,  Transfer  Co., 
147  Mo.  679. 

New  Hampshire.  —  Brooks  v.  Harl,  14  N.  H. 
307;  Gale  v.  Lisbon,  52  N.  H.  174;  Clifford  v. 
Tyman,  61  N.  H.  510. 

Tennessee. — Young  v.  Covvden,  98  Tenn. 
585,  citing  12  Am.  and  Eng.  Encvc.  of  Law 
(1st  ed.)  957. 

Ii  is,  however,  said  in  one  or  two  cases  that 
one  driving  on  the  wrong  side  of  a  road  must 
exercise  more  care  and  keep  a  belter  lookout 
lhan  would  be  necessary  on  the  proper  side. 
Pluckwell  v.  Wilson,  5  C.  &  P.  375,  24  E.  C.  L. 
368;  Angell  v.  Lewis,  20  R.  I.  391;  White  v. 
Gniedinger,  7  Quebec  Q.  B.  156. 

And  in  one  case  it  is  said  that  if  from  the 
size  or  character  of  his  team  or  vehicle,  or  the 
state  of  the  road,  one  should  be  unable  to  sur- 
render promptly,  to  those  meeting  him,  their 
proper  portion  of  the  highway,  this  would  not 
exonerate  him  from  liability.  Brooks  v.  Hart, 
14  N.  H.  311. 

This,  however,  seems  to  be  hardly  compati- 
ble with  the  statements  just  referred  to,  that 
in  the  absence  of  other  vehicles  one  may  travel 
on  any  part  of  the  road,  or  with  others  to  the 
effect  thai  justifiable  ignorance  of  ihe  approach 
of  another  vehicle,  wilh  which  a  collision  oc- 


curs, is  sufficient  excuse  for  not  being  on  the 
right  side  of  the  road.  Walkup  v.  May,  9  Ind. 
App.  409;  Cook  v.  Fogarty,  103  Iowa  500; 
Lyons  v.  Child,  61  N.  H.  72;  Crampton  v.  Ivie, 
124  N.  Car.  591.  See  also  Johnson  v.  Small,  <; 
B.  Mon.  (Ky.)  25. 

2.  Driving  at  Night.  —  Cruden  v.  Fentham,  2 
Esp.  685;  Chaplin  v.  Hawes,  3  C.  &  P.  554, 
14  E.  C.  L.  445;  Angell  v.  Lewis,  20  R.  I.  391; 
White  v.  Gnaedinger,  7  Quebec  Q.  B.  156. 

3.  Shockley  v.  Shepherd,  9  Houst.  (Del.)  270. 
See  also  Simmonson  v.  Stellenmerf,  1  Edm. 
Sel.  Cas.  (N.  Y.)  194. 

4.  Dunham  v.  Rackliff,  71  Me.  345.  And  see 
Riepe  v.  Elting,  89  Iowa  82,  48  Am.  St.  Rep. 
356. 

5.  Roughness  of  Road.  —  Earing  v.  Lansingh, 

7  Wend.  (N.  Y.)  185. 

6.  See  Quinn  v.  O'Keefe,  9  N.Y.  App.  Div.  68. 

7.  Stopping  Vehicle.  —  Palmer  v.  Barker,  n 
Me.  339.  And  see  Heffernan  v.  Barb<r,  36  N. 
Y.  App.  Div.  163. 

8.  Peltier  v.  Bradley,  etc.,  Co.,  67  Conn.  42. 
And  see  Burdick  v.  Worrall,  4  Barb.  (N.  Y.) 
59°- 

9.  Avoidance  of  Obstructions.  —  Mooney  v. 
Trow  Directory,  etc.,  Co.,  (C.  PI.  Gen.  T.)  2 
Misc.  (N.  Y.)  238;  Strouse  v  Whittlesey,  41 
Conn.  559. 

10.  Moving  Building. — Graves  v.  Shattuck,  35 
N.  H.  257,  69  Am.  Dec.  536. 

11.  Teams  Left  Unattended. — Broultz'.  Hanson, 
158  Mass.  17. 

12.  Person  on  Horseback. — Turley  v.  Thomas, 

8  C.  &  P.  103,  34  E.  C.  L.  312. 

13.  Dudley  v.  Bolles,  24  Wend.  (N.  Y.)  465. 
And  see  Mooney  v*  Trow  Directory,  etc.,  Co., 
(C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.)  239. 

14.  Grier  v.  Sampson,  27  Pa.  St.  183;  Beach 
v.  Parmeter,  23  Pa.  St.  197;  Washburn  v. 
Tracy,  2  D.  Chip.  (Vt.)  136. 

15.  Iowa  Case.  —  Riepe  v.  Flting,  89  Iowa  92, 
48  Am.  St.  Rep.  356. 
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Different  Classes  of  Vehicles.  -  It  is  sometimes  stated  to  be  the :  duty ^  of j  the 
i  •         f      1 5 trhfpr  vehicle  to  cive  way  to  a  more  unwieldy  one,    wftlie  in 

other  vehicles.3  nri  ,„  i 

4,  B,,™.  "»™"ot  ^jt0' to  thePmk  requiring  vehicles  to 
Weerrth^SgK  an^med0  to  the'  observance  of  such  rule  by  persons 
meeting  them.5  statutory  provision  has  been  held  to 

extfnd  toTplace  ttt  °d  fnd  'adapted  to  traveler  carriages,  whether  pubhc 

a  C  TIT  Vehicles  Moving  in  Same  Direction  -  1.  Duties  in  General  -  When 

nrsud'  injury -  results;"  and  one  driving  has  the  right  to  turn  off  into  a  s.de 
street  even  if  a  ^gon  is  behmd  hum  ^^^^  ^  faf 

ffl^"totrAt  otlJer  vehicles,  does  not  prohibit  one 

L  Character  of  Vehicle.  -  Riepe      EUing  89     to  ^^fidT^^-SSP^ 
Iowa  92.  48  Am.  St.  Reo.  356;  Beach  ^.  Par-     ofth  e  fee   ..  traveled  part 

meter/  23  Pa^  St.  196;  Gner  *  S»»IJ«.  f  SSft  would  seem  that,  apart  from 

Pa.  St.  183.    But  see  Brooks  f.  Hart,  14  N.  H.      tnere        h  rule  wouid  apply  provided 

307.  and  Earing  v.  Lans.ngh,  7  Wend.  (N.  Y.)     "J^^"^^.^  of  a  public  way 

185                                  „         ,  See    Danforth   v.    Dureli,    8    Allen  (Mass.) 

2   Wrinn  r.  Jones,  III  Mass.  360.  ^ee  uaniorui 

In  Connecticut,  the  statute  limits  the  rule  to  242.                     Turgens  50  La.  Ann.  441. 

the  meeting  of  vehicles  each  of .which  *  for  7.  Loya  ano                                       M  „, 

tha  conveyance  of  persons.    Peltier?'  Bradley  »•  veu               ^              Lovejoy  0.  Dolan. 

etc.,  Co.,  67  Conn.  42;  Stevens       Kelley.  66  ^Sw^ljHL  App  4^.^  „  - 

C°3?nstr5e7e°t  Railroad  Cars.-Hegan       Eighth  Allen^Mass.^^ ^iSTS^St: 

AV,e'  *Sftft£  U1ioC3  bertS°n"  °'  fi«5t^irKSt  Deckgerg(SuPm. 
p;i  itan  St.  R.  Co.,  140  Wo.  35.  T  \      m;sc  (\   Y.) -553. 

Cl9ACPoPoUTB^nirC(o.  ,  kK  22  Ind.  App. 

C87L.^^ty'G5eStn^rN36S^.^:  ^f^J^^  SKfflS 
Div.  220;  Meservey  LockeU  ,6,  Mass  335;  ^0  ».  Harutjl*  Aj  ^35,  3  Adamg 
Yore  v.  Mueller,  etc.,  Transfer  Co.,  147  Mo.      ^^oung   ^    52I'.  VLane  v.  Sharpe.  2 

6?£  Bicycles.  -  Cook  Brewing  Co.  Ball,  22  Harr.  ^f^cle.  -  Crabtree  ,.  Otterson, 
Ind.  App.  656;  Quinn  v.  Pietro  38  N.  Y.  App.         11.  burning  ve  Rierbach  ». 

DiV-  °fcc^a^  403pT  5°°'  aSy^KbbSTcS? x4  Fed.  Rep.  826. 

Pick.  (Mass.) 201,  where  the  decision  was  based     (Brooklyn  Cits  ct.  oen. 
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LAW  OE  THE  ROAD. 


General  Considerations. 


from  going  to  the  left  of  the  road  in  order  to  stop  at  his  own  premises.1 

2.  Passing  Vehicles.  —  If  two  persons  in  separate  vehicles  are  traveling  in 
the  same  direction,  neither  is  compelled  to  travel  behind  the  other,  nor  has 
either  the  exclusive  right  to  precede  the  other,  and  the  rear  traveler  may  pass 
to  the  front  when  he  can  do  so  with  safety.*  If,  as  the  result  of  an  attempt 
to  pass,  injury  results,  without  fault  on  the  part  of  the  driver  of  the  vehicle  in 
front,  the  latter  may  recover  if  he  did  not  contribute  to  the  injury,3  and  this 
is  the  case  though  the  team  in  advance  was  standing  still.4  The  question  of 
ordinary  care  varies  with  the  width  of  the  highway  practicable  for  travel,  the 
season  of  the  year,  and  other  circumstances.5  And  in  case  there  is  danger  in 
passing,  it  may  be  the  duty  of  the  hindmost  vehicle  to  stop  and  give  warning 
to  the  one  in  front.6 

The  Driver  of  the  Foremost  Vehicle,  who  knows  of  the  intention  of  the  other  to 
pass,  must  likewise  exercise  reasonable  care  to  avoid  injury  to  him,7  and  it 
has  been  said  that  he  should  yield  an  equal  share  of  the  road  if  called  upon  to 
do  so,  if  that  be  practicable,  and  if  this  is  not  practicable,  the  passing  must 
be  deferred  until  a  more  favorable  place  is  reached.8  But  if  one  has  no  notice 
of  the  presence  of  any  vehicle  behind  him,  there  is  no  duty  upon  him  to  keep 
to  any  particular  part  of  the  highway.9 

Side  on  "Which  to  Pass.  —  While,  in  England,  if  the  hindmost  of  two  vehicles 
traveling  in  the  same  direction  seeks  to  pass  the  other,  the  latter  should  bear 
to  the  left  and  the  former  should  pass  on  the  off  side,10  in  the  United  States 
there  is  generally  no  rule  as  to  the  side  for  passing  in  such  a  case,  the  rule 
that  meeting  vehicles  shall  pass  to  the  right  having  no  application  to  vehicles 
going  in  the  same  direction.11 

IV.  Vehicles  and  Persons  on  Foot  —  1.  General  Considerations.  —  A  pedes- 
trian is  at  liberty  to  walk  in  that  part  of  the  highway  which  is  especially  pre- 
pared for  the  use  of  horses  and  vehicles,  and  may  recover  for  injuries  there 


1.  Stopping  Vehicle.  —  Young  v.  Cowden,  98 
Tein.  577- 

2.  Right  to  Pass.  —  Clifford  v.  Tyman,  61  N. 
H.  508;  Mochler  v.  Shaftsbury,  46  Vt.  580,  14 
Am.  Rep.  634. 

3.  Resulting  Injury  —  England.  —  Mayhew  v. 
Bsyce,  1  Stark.  423,  2  E.  C.  L.  164. 

Delaware.  —  M'Lane  v.  Sharpe,  2  Harr. 
(Dsl.)  481. 

Illinois.  —  Chicago  Hansom  Cab  Co.  v.  Mc- 
Carthy, 35  111.  App.  200. 

Louisiana.  —  Avegno  v.  Hart,  25  La.  Ann. 
236,  13  Am.  Rep.  133. 

Maine.  —  Foster  v.  Goddard,  40  Me.  64. 

Missouri. — Streett  v.  Laumier,  34  Mo. 
469. 

New  Hampshire.  —  Clifford  v.  Tyman,  61  N. 
H.  508. 

Driving  under  whip  in  a  gallop  from  the 
rear  of  and  past  another  vehicle  containing 
W  >m?n  and  children  traveling  quietly  along  the 
pu'ilic  highway  is  a  wrongful  act,  since  in  the 
ordinary  course  of  events  this  will  frighten 
the  team  hitched  to  the  latter  vehicle  and  en- 
danger the  lives  of  the  .  persons  therein. 
Thomas  v.  Royster,  98  Ky.  206. 

4.  Vehicle  at  Rest.  —  Knowles  v.  Crampton, 
55  Conn.  336;  Young  v.  Cowden,  98  Tenn. 
577.  And  see  Odom  v  Schmidt,  52  La.  Ann. 
2129. 

5.  Care  Required.  —  Burnham  v.  Butler,  31 
N.  Y.  480. 

6.  Duty  to  Warn. — -Young  v.  Cowden,  98 
Tenn.  577. 

7.  Duty  of  Driver  in  Front.  —  Pigott  v.  Engle, 
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60  Mich.  221;  Brennan  v.  Richardson,  38  N. 
Y.  App.  Div.  463.  See  also  Aznoe  v.  Conway, 
72  Iowa  568. 

8.  Burnham  v.  Butler,  31  N.  Y.  480;  Bolton 
v.  Colder,  1  Watts  (Pa.)  360. 

9.  May  Travel  on  Any  Part  of  Highway.  — 
Foster  v.  Goddard,  40  Me.  64;  Young  v.  Cow- 
den, 98  Tenn.  577.  See  also  Rand  v.  Syms, 
162  Mass.  170;  Lovejoy  v.  Dolan,  10  Cush. 
(Mass.)  495;  Meservey  v.  Lockett,  161  Mass. 
332. 

10.  English  Rule.  —  Wordsworth  v.  Willan,  5 
Esp.  273;  Turley  v.  Thomas,  8  C.  &  P.  103,  34 
E.  C.  L.  312;  Wayde  v.  Carr,  2  Dowl.  &  R. 
255,  16  E.  C.  L.  84. 

11.  No  Rule  as  to  Side  for  Passing.— Clifford  v. 
Tyman,  61  N.  H.  508.  See  also  Bolton  v. 
Colder,  I  Watts  (Pa.)  360. 

Contrary  Decision.  —  In  Avegno  v.  Hart,  25 
La.  Ann.  235,  13  Am.  Rep.  133,  it  is  stated 
that  the  hindmost  vehicle  must  go  to  the  left. 

In  Tennessee  the  rule  requiring  the  foremost 
vehicle  to  turn  to  the  right  and  the  hindmost 
to  the  left  is  incorporated  in  a  statute.  Shan- 
non's Code,  §  1601;  Young  v.  Cowden,  98 
Tenn.  577. 

A  Massachusetts  Statute  providing  that  the 
driver  of  a  vehicle  passing  a  carriage  traveling 
in  the  same  direction  shall  drive  to  the  left  of 
the  traveled  part  of  the  road  is  stated  not  to 
prohibit  the  passing  upon  the  right  except 
where  it  is  reasonably  impracticable  to  pass 
upon  the  left,  but  only  where  it  is  not  reason- 
ably safe  and  prudent  to  pass  upon  the  right. 
Smith  v.  Conway,  121  Mass.  2r6. 

Volume  XVIII. 


Vehicles  and  Persons  on  Foot.      LA  W  Of   THE  ROAD. 


Duties  of  One  Walking. 


received  through  the  negligence  of  persons  in  charge  of  the  latter.1  Accord- 
ingly one  must  use  ordinary  care  not  to  run  down  a  pedestrian  walking  either 
along  or  across  a  highway.2  . 

Duty  as  to  Persons  Crossing  Street.  —  Upon  arriving  at  a  street  crossing  a  driver 
is  bound  to  notice  foot  passengers  and  take  reasonable  care  not  to  injure 
them.3  The  fact,  however,  that  a  pedestrian  is  crossing  at  a  place  other 
than  a  regular  crosswalk  does  not  affect  the  duty  to  look  out  for  him.4 

Duties  as  to  Persons  Behind  or  Beside  Vehicle.  —  A  driver  is  not,  it  seems,  under 
any  duty  of  looking  out  for  persons  approaching  a  vehicle  from  the  rear  or  the 
sides  thereof,  to  prevent  their  falling  under  the  wheels,5  though  he  may  be 
liable  in  case  one  near  by  is  injured  by  the  fall  of  an  article  from  the  vehicle. 

2.  Duties  of  One  Walking  in  Roadway.  —  A  pedestrian  is  not,  it  seems, 
generally  bound  to  lookback  of  him  for  approaching  vehicles ;  '  though  he 
misht  be  bound  so  to  do  in  the  case  of  a  crowded  city  street.8    And  the  cir- 

fc> 


1.  Not  Negligence  to  Walk  in  Roadway  —  Eng- 
land. —  Boss  v.  Lition,  5  C.  &  P.  407,  24  E.  C. 
L.  384. 

Arizona.  —  Sianfield  v.  Anderson,  (Ariz. 
1896)  43  Pac.  Rep.  221. 

Maine.  —  Coombs  v.  Purrington,  42  Me.  332. 

Massachusetts. —  Raymond  w.  Lowell,  6  Cush. 
(Mass.)  530,  53  Am.  Dec.  57;  Kendall  v.  Ken- 
dall, 147  Mass.  482.  Compare  Gerald  v.  Boston, 
108  Mass.  580. 

Minnesota.  —  Collins  v.  Dodge,  37  Minn. 
503. 

Missouri.  —  Henry  v.  Grand  Ave.  R.  Co., 
113  Mo.  525. 

New  York.—W\n\  v.  Wright,  (Supm.  Ct. 
Gen.  T.)  8  N.  Y.  Supp.  776. 

Illustrations.  —  So  it  was  held  that  where  the 
person  in  charge  of  a  loaded  wagon  was  struck 
by  the  whiffletree  of  another  wagon  while 
standing  by  the  side  of  his  wagon,  he  was  not 
necessarily  guilty  of  negligence  preventing 
recovery,  this  being  a  question  for  the  jury. 
Welling  v.  Judge,  40  Barb.  (N.  \.)  J93-  To 
the  same  effect  see  Grabrues  v.  Klein,  81 
Md.  83. 

Defects  in  Highway.  —  One  is  not  barred  of 
recovery  for  defects  or  obstructions  in  the 
highway  by  the  fact  that  at  the  time  of  the 
accident  he  was  walking  in  the  roadway. 
Denver  v.  Sherrel,  88  Fed.  Rep.  226,  60  U.  S. 
App.  104;  Junction  City  v.  Blades,  59  Kan. 
774.  Contra,  O'Laughlin  v.  Dubuque,  42  Iowa 
539.    See  the  title  Highways,  vol.  15,  p.  343- 

2.  Must  Use  Ordinary  Care  Not  to  Run  Down  a 
Pedestrian  —  England.  — Cotterill  v.  Starkey,  8 
C.  &  P.  691,  34  E.  C.  L.  587;  Smith  v.  Browne, 
28  L.  R.  Ir.  1. 

Illinois.  —  Heldmaier  v.  Taman,  88  111.  App. 
209. 

Indiana.  —  Stringer  v.  Frost,  116  Ind.  477,  9 
Am.  St.  Rep.  875;  Evans  Adams  Express 
Co.,  122  Ind.  366. 

New  York.  —  Barker  v.  Savage,  45  N.  Y.  191, 
6  Am.  Rep.  66;  Reens  v.  Mail,  etc..  Pub.  Co., 
(C.  PI.  Gen.  T.)  10  Misc.  (N.  Y.)  122;  Moebus 
v.  Herrmann,  108  N.  Y.  349,  2  Am.  St.  Rep. 
440,  affirming  38  Hun  (N.  Y.)  370;  Phelps  v. 
Wait,  30  N.  Y.  78;  Murphy  v.  Orr,  96  N.  Y.  14; 
McManus  v.  Woolverton,  (C.  PI.  Gen.  T.)  47 
N.  Y.  St.  Rep.  107,  affirmed  138  N.  Y.  648; 
Murphy  v.  Weidmann  Cooperage,  1  N.  Y.  App. 
Div.  283. 

Pennsylvania.  —  Kleinert  v.  Rees,  6  Pa. 
Super.  Ct.  594. 


Vermont.  —  Trow  v.  Thomas,  70  Vt.  580. 

And  in  a  California  case  it  is  stated  that  the 
"  greatest  circumspection  "  must  be  exercised 
by  drivers  of  vehicles  and  persons  on  horse- 
back, in  passing  along  crowded  thoroughfares, 
not  10  injure  pedestrians.  Sykes  v.  Lawlor, 
49  Cal.  236. 

Illustrations.  —  So  it  was  held  to  be  a  ques- 
tion for  the  jury  whether  one  was  negligent  in 
driving  his  heavily  loaded  wagon  within  six 
to  twelve  inches  of  plaintiff's  wagon,  beside 
which  the  plaintiff  was  standing  with  his  back 
towards  defendant's  wagon,  there  being  plenty 
of  space  in  which  defendant  could  pass.  Boick 
v.  Bissell,  80  Mich.  260. 

And  it  was  held  that  it  was  improper  to  dis- 
miss an  action  for  injuries  to  a  child  who  was 
playing  on  a  street,  near  a  wall  bounding  the 
same,  the  injuties  being  caused  by  a  horse 
attached  to  the  defendant's  truck  which  was 
being  driven  along  within  three  feet  of  the 
wall,  the  child  being  in  plain  view  of  the 
driver.    Barrett  v.  Smith,  128  N.  Y.  607. 

3.  Street  Crossings.  —  Murphy  v.  Orr,  96  N. 
Y.  14;  Moebus  v.  Herrmann,  108  N.  Y.  349,  2 
Am  St.  Rep.  440;  Atkinson  v.  Oelsner,  (Supm. 
Ct.  Gen.  T.)  32  N.  Y.  St.  Rep.  1088;  Elze  v. 
Baumann,  (N.  Y.  Super.  Ct.  Gen.  T.)  2  Misc. 
(N.  Y.)  72;  Birkett  v.  Knickerbocker  Ice  Co., 
no  N.  Y.'  504;  Moskovitz  v.  Lighte,  68  Hun 
(N.  Y.)  102. 

4.  Pedestrian  Not  on  Crosswalk.  —  Smith  v. 
Browne,  28  L.  R.  Ir.  1 ;  Vaughn  v.  Scade,  30 
Mo.  600;  Durant  v.  Lipsius,  (Brooklyn  City 
Ct.  Gen.  T.)  5  N.  Y.  St.  Rep.  841;  Moebus  v. 
Herrmann,  108  N.  Y.  349.  2  Am-  St-  ReP- 
440. 

5.  Persons  Not  in  Front  of  Vehicle.  —  Rice  v. 
Buffalo  Steel  House  Co.,  17  N.  Y.  App.  Div. 
462-  Henderson  v.  Knickerbocker  Ice  Co., 
(Supm.  Ct.  Gen.  T.)  23  N.  Y.  St.  Rep.  530, 
affirmed  119  N.  Y.  619;  Young  v.  Omnibus 
Company  General,  180  Pa.  St.  75. 

6.  Article  Falling  from  Vehicle.  —  Cook  v. 
Piper,  79  111.  App.  2gi;  Ledig  v.  Germania 
Brewing  Co.,  153  Pa.  St.  298. 

7.  Duties  of  Pedestrian  in  Highway.  —  W  iel  v. 
Wright,  (Supm.  Ct.  Gen.  T.)  8  N.  Y.  Supp.  776. 
And  see  Coulter  v.  American  Merchants 
Union  Express  Co.,  56  N.  Y.  587. 

Question  for  Jury.  —  Lazell  v.  Kapp,  83  Mich. 
16,  citing  Boick  v.  Bissell,  80  Mich.  260. 

8.  In  City  Street.  —  I'ndhejem  v.  Hastings, 
38  Minn.  485. 
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aS&l  as  when  he 

I'd       Cr;C1Se  °f  Whi,Ch  th6y  are  b°UIld  t0  use  reasonable  cafe  « 
crossin.rrce  the  veK    X  Streetf Cros?ings  is         the  same  as  at  railroad 
crossings  since  the  vehicles  thereon  travel  at  much  less  speed  than  railroad 

STX  andK,aref  much  moi'e  u"der  the  immediate  control  oT  those  in  Z  ^ 
the  standard  is  less  fixed  and  exacting,  and  one  who  steps  into  the  roadwav  is 

and"^  °Tembe/  that  h°rSeS  and  Vehicles  have  aboa4htofw^ttere 
and  he  must  give  due  attention  thereto.*  7  ' 

H^filU7  '?  L°°k  f0[-  aPProaching  vehicies  before  attempting  to  cross  a  street 
does  not  show  negligence  on  his  part  as  a  matter  of  law/ though  it  mav  be 
ground  for  a  finding  of  negligence  6  b     1  ma^  De 

becfuThTs^s?ePhiHhing  VeMcle"  ~  Nor  is  ^  negligent  in  crossing  merely 
because  he  sees  vehicles  approaching,  provided  he  has  ample  time  to  cross  if 

ven^iae7wTconntL  'to"-  ^  he  *  ^ht  t0  assu™  ^  £r£S in 
venicies  will  conform  to  an  ordinance  limiting  the  speed  thereof  §    Rnr  hP 

m*V7zz4  ^zs%d  through  a  miLken  estimate  as  -  ^ 

of  S^l^ffi^St^^  VigiknCe  »  ^ 

Right  to  cross  at  Any  Point.  -  A  pedestrian  may  cross  a  highway  or  city  street 

1.  Alightingfrom  Vehicle.  —  So  a  boy  whosud- 
denly  left  a  moving  sleigh,  on  the  runners  of 
which  he  was  riding,  in  a  frequented  thorough- 
fare, without  looking  back  to  see  what  vehicle 
might  be  following,  was  held  to  be  negligent 
Messenger  v.  Dennie,  137  Mass.  197,  50  Am' 
Rep.  295.    But  one  was  held  not  to  be  neces 
sanly  negligent  because  in  alighting  from  a 
street  car  he  failed   to  look  around  10  see 
whether  a  vehicle  was  following  alongside  the 
hind  part  of  the  car.    Sandifer  v.  Lvn  n  52  Mo 
App.  553-    Compare  Bakers.  Fehr.  97  Pa  St  70 

2.  No  Priority  of  Rights  at  Crossing  —  Indiana 
—  Stringer  v.  Frost,  116  [nd.  477,  9  Am.  St! 
Rep.  875. 

Iowa.  —  Ealon  v.  Cripps,  94  Iowa  176 
Missouri.  —Jennings   v.    Schwab,  64  Mo 
App.  13. 

New  York.  -  Barker  v.  Savage,  45  N.  Y.  191, 
0  Am.  Rep.  66,  reversing  i  Sweeny  (N  Y  )  ^88 ' 
Belton  v.  Baxter,  54  N.  Y.  245.  13  Am.'  Rep' 
578,  reversing  33  N.  Y.  Super.  Ct.  182;  Brooks 
v.  Schwenn,  54  N.  Y.  345;  McManus  v.  Wool- 
verton  (C.  PI.  Gen.  T.)  19  N.  Y.  Supp.  545 
affirmed  138  N.  Y.  64S. 

3.  Requirements  Not  Same  as  at  Railroad  Cross- 
ing —  Indiana.  —  Stringer  v.  Frost,  116  Ind 
477.  9  Am.  St.  Rep.  875;  Evans  v.  Adams  Ex- 
press Co.,  122  Ind.  362;  Green  v.  Eden  (Ind 
App.  1900)  56  N.  E.  Rep.  240 

Iowa.  —  Eaton  v.  Cripps,  94  Iowa  176. 

Massachusetts.  -  Lynam  v.  Union  R.  Co.,  114 
Mass  83:  Bowser  v.  Wellington,  126  Mass 
39i;  Purtell  v.  Jordan,  156  Mass  573 

Boltf/w^RepT 236?  *•  StaffeId'  (Mkh-  l899) 
Minnesota.— Undhejem  v.  Hastings,  3S  Minn. 

Missouri.  —  Sandifer  v.  Lynn,  52  Mo.  App. 

New  York.  —  Barker  v.  Savage,  45  N.  Y. 
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191,  6  Am.  Rep.  66;  Wendell  v.  New  York 
Cent.,  etc..  R.  Co.,  91  N.  Y.  420;  Moeb  us  V. 
Herrmann,  108  N.  Y.  349,  2  Am.  St.  Rep.  440- 
Reens  v.  Mail,  etc.,  Pub.  Co.,  (C.  PI  Gen  T  j 
10  Misc  (N.  Y.)  122;  McManus  v.  Wool  verton 

£s  N.'  Y™4ST'}  49  N'  Yl  SUPP'  545'  0ffirmek 
Utah.  —  Hall  v.  Ogden  City  St.  R.  Co.,  13 
Utah  243.  '  J 

4.  Care  Must  Be  Exercised.  —  Harris  v  Com- 
mercial Ice  Co.,  153  Pa.  St.  278.  And  see 
Williams  v.  Richards,  3  C.  &  K.  81;  Cotton  v. 
Wood,  8  C.  B.  N.  S.  568,  9S  E.  C.  L.  568. 

5.  Duty  to  Look.  —  Ealon  v.  Cripps,  94  Iowa 
176;  Williams  v.  Grealy,  112  Mass.  79-  Bowser 
v  Wellington,  126  Mass.  391;  Shapleigh  v 
Wyman,  134  Mass.  n8;  Purtell  v.  Jordan 
156  Mass.  573;  Reens  v.  Mail,  etc.,  Pub.  Co  ' 
(C  PI.  Gen.  T.)  10  Misc.  (N.  Y.)  122;  Moebus 
v.  Herrmann,  108  N.  Y.  349,  2  Am.  St.  Rep. 
440;  Yore  v.  Mueller,  etc.,  Transfer  Co.,  147 
Mo.  679. 

6.  Murphy  v.  Armstrong  Transfer  Co.,  167 
Mass.  199.  And  see  Undhejem  v.  Hastings 
38  Minn.  485.  s 

7.  Knowledge    of    Approaching    Vehicle.  — 

O'Reilly  v.  Utah,  eic,  Siage  Co.,  87  Hun  (N 
Y.)  406. 

8.  Assumption  as  to  Speed.  —  Eaton  v.  Cripps, 
94  Iowa  176;  Sandifer  v.  Lynn,  52  Mo.  App.  553; 
Birkett  v.  K nickei bocker  Ice  Co.,  no  N.  y! 
504:  Williams  v.  O'Keefe,  9  Bosw.  (N.  Y.)  s-tf' 
24  How.  Pr.  (N.  Y.)  16. 

9.  Mistake  in  Estimate  of  Time.  —  Belton  v. 
Baxter,  54  N.  Y.  245,  13  Am.  Rep.  578,  58  N. 
Y.  414;  Walfskill  v.  Los  Angeles  R.  Co.,  (Cal. 
1900)  61  Pac.  Rep.  775. 

10.  McManus  v.  Woolverton,  (C.  PI.  Gen.  T.) 
19  N.  Y.  Supp.  545,  affirmed  138  N.  Y.  648. 
And  see  La  Pontney  v.  Shedden  Carlage  Co., 
116  Mich.  514. 
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at  a  regular  crossing.'  r:Jino  or  drivine  are  bound  to  exercise 

reasonable  care  to  see  and  avoid  ^"^orer  is  not  bound  to  neglect  his 
streets,  as  well  as  pedestrians.'    And  the  laborer  «  ^  ^ 

n^vSST^tTSS  actua,ly  gyni.t.v  of  contnbu- 

trian,  injured  by  a  vehicle  in  t h ll.g m a> .        fc    /question  (or  the  jury;' 

was  negligent  10  causing 

th=yniySLs  Entitled  to  Peottliab  »™£  «  ™ 

ltt  pecuhar  character  "^iSLj'SSSgWi  hflSto  concede  such 
35??  An'^rdh   nee  Uu'nTthe  iced  of  driving  on  the  street  has  been 


1.  Pedestrian  May  Cross  at  Any  Point.  -  Smith 
..  Browne,  23  L.  R.  Ir.  1 ;  SpnngeU  v.  Ba  11  4 
F    &  F  472;  Simons  v.  Gaynor  ,89  Ind.  165. 
Linger  V.  Frost,  116  Ind  477,  9  Am.  Sl  Rep, 
g7C  Winters  ».  Kansas  City  Cable  R.  Co.,  99 
Mo    517,  17  Am.  St.  Rep.  59*:  Moebus  * 
Herrmann,  108  N.  Y.  349.  2  A,«.btR«p.W 
Ciowther  p.  Yonkers,  (Supm.  Ct.Gen    I. jig 
N.  Y.  Supp.  588,  affirmed  133  N.  Y.  602  Mc- 
Manus  v.  Woolverton,  (C.  PI.  Gen  T.)  19  N. 
Y   Supp.  545,  affirmed  138  N.  Y.  648. 

So  it  is  decided  that  one  crossing  the  high- 
way at  a  place  otherwise  than  a  regular gross- 
ing may  recover  for  injuries  caused •  by  defe  is 
in  the  highway.  Raymond  v.  Lowell,  6  Cus.li. 
Mast  524  53  Am.  Dec.  57;  Lincoln  v.  Detroit, 
rnr  M  ch  245-  Baker  v.  Grand  Rapids,  in 
M  ch  4471  Brusso  v.  Buffalo.  00  N.  Y.  679. 

2.  Henry  „.  Grand  Ave.  R.  Co. ,113  Mo.  5*5- 

3.  Laborers  in  Highway.  -  Quirk  v.  Holt  99 
Mass.  164,  96  Am.  Dec.  725,  Riley  v.  Farnum, 
62  N.  H.  42;  Smith  v.  Bailey,  4  N.  Y  App. 
Div  283-  Anselment  v.  Darnell,  (C.  HI-  Cen. 
T)  4  Misc.  (N.  Y.)  144;  Ford  v.  Wh.teman. 
(Del.  X899)  45  All.  Rep.  543- 

4.  Anselment  7'.  Darnell,  (C.  PL  Cen.  1-M 
Misc.  (N.  Y.)  144;  Smith  v.  Bailey,  14  N.  Y. 

AP5?  Campbell"  v.  Wood.  22  N.  Y.  App.  Div. 
596  Contributory  Negligence  for  Jury  -  Indiana. 
—  Simons  v.  Gaynor,  89  Ind.  ™S- 

Massachusetts.-^*™  v.  Crombie  12  Pick- 
(Mass.)  177;  Schienfeldt  *.  Norns  .5  Mass 
IV  Murphy  v.  Armstrong  Transfer  Co.,  167 

U7e-J^r*.-  O'Reillys  Utah  etc  Stage 
To  87  Hun  (N.  Y.)406;  Anselment  r.  Darnell, 
?C  PI  Gen  TO  4  Misc.  (N.  Y.)  144;  Brooks  » 
Shwerin!  54  N.  Y.  343;  Belton  v.  Baxter,  58 

N>T«AX«^.  -  Streitfeld  v.  Shoemaker,  185 

^rmtnt'.- Thompson  v.  National  Express 

C°AkkleVstprojiecting  Behind  Vehicle. -It  was 
held  that  one  was  not  necessarily  negligent  m 
foiling  to  observe  long  timbers  on  a  cart,  which 


were  dragging  on  the  ground  behind  the  cart 
Ji  SUufk  her  as  she  stepped  off  the  sidewalk 
fn  crossing  the  street,  and  to  calculate  the  sweep 
hat  the  lumber  would  make  as  the  car.  turned 
the  corner.  Sheehy  v.  Burger,  62  N.  Y  558. 
And  see  O'Hara  v.  Globe  Iron,  etc.,  Co.,  66 

M7  Negligence  of  Driver  for  Jury  -  Indiana.  - 

McNamara  v.  Beck,  21  Ind.  App.  483- 

Kansas.  -  Joseph  Schlitz   Brewing  Co.  v. 

Duncan,  6  Kan.  App.  I78-  t™„  = 

^.^/n^.-Murphy^.ArmstrongTrans. 

fer  Co    167  Mass.  199. 

Missouri.  -  Meyer  *,  Lewis,  43  Mo.  App. 
4I7;  O'Hara  v.  Globe  Iron,  etc.,  Co.,  66  Mo. 

^ew' Hampshire.  -  Riley  v.  Farnum,  62  N. 

HNew  York.  —  Pressman  v.  Mooney,  5  N.  Y. 
Add  Div  121;  Edsall  v.  Vandemark  39  Barb. 
(N    Y  )  589    Elze  v.  Baumann,  (N.  Y.  Super. 
CY  Gen    TO  2  Misc.  (N.  Y.)  72;  Barren*. 
Smith  128 V.  Y.  607;  Schaffer*.  Baker  Trans- 
fer Co..  29  N.  Y.  App.  Div.  459;  Cowan  *. 
Snyder  1  Silv.  Sup.  (N.  Y.)  396,  Ottendorfl r. 
Willis,  80  Hun  (N.  YO  262;  Atkinson  v  Oels- 
ner,  (Supm.  Ct.  Gen.  T.)  10  N  Y.  Supp.  822. 
Birkett       Knickerbocker  Ice  Co.,  no  N.  Y. 
SL  Srw/V  4i  H  un  (N.  Y.)  404;  Moskovnz 
v    Lifhte,  68  Hun  (N.  Y.    102;   Mallard  v. 
Ninth  Ave.  R.  Co.,  15  Daly  (N.  YO  376;  Levy 
"  Dry  Dock,  etc.,  R.  Co.,  (Supm.  Ct.  Gen.  T.) 
«  N    Y    St.  Rep.  77o;   Cowan  p.  Snyder, 
(Supm.  Ct.  Gen.  T.)  5  N.  Y.  Supp.  340. 
(  Pennsylvania.  -  Streitfeld  -...Shoemaker,  85 
Pa  St  265,  42  W.  N.  C.  (Pa.)  62;  Kleinert  v. 
Rees  6  Pa  Super.  Ct.  594;  Edwards  v.  G.m- 
bel  187  Pa.  St.  78.  42  W.  N.  C.  (Pa.)  561. 
^Missouri  a  teamster  or  travels  by  vehid* 
is  not  required,  either  by  section  7831,  Ke\. 
Stat  I88g%r  any  custom,  to  use  one  s^  of 
the  oublic  road  or  street  of  a  City,  to  1 he  ex 
elusion  of  the  other,  under  penalty  of  having 
imputed  to  him  negligence  for  such  act  in  the 
event  of  accident  or  collision     Yore  *.  Mueller, 
Ptr    Transfer  Co.,  147  Mo.  679. 
( V  vehicle  Entitled  to  Right  of  Way. -Byrne 
v  Knickerbocker  Ice  Co.,  56  N.  Y.  Super.  Ct. 
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Racing. 


held  not  to  apply  to  the  fire  department  when  going  to  a  fire.1  But  it  has,  on 
the  other  hand,  been  asserted  that  the  fire  department  is  not  exempt  from 'the 
ordinary  rules  binding  upon  other  persons  driving  in  the  highway.8  And  a 
mail  stage-coach  has  likewise  been  held  subject  to  the  laws  of  the  road.3 

VI.  Rate  of  Speed  —  1.  In  General.  —  It  has  been  decided  that  driving  or 
riding  at  a  rapid  speed  in  a  road  or  street  is  not  necessarily  negligence  in  fact 
or  in  law,4  but  such  speed  is  to  be  considered  in  determining  the  question  of 
negligence.5  In  other  cases  it  is  said  or  intimated  that  an  immoderate  or 
excessive  rate  of  speed  in  itself  constitutes  negligence,6  and  if  the  speed  is 
such  that  the  driver  is  unable  properly  to  control  the  horse  so  as  to  avoid 
injury  to  others,  a  finding  of  negligence  on  his  part  is  justified.7  Driving  at 
a  speed  calculated  to  frighten  other  horses  of  ordinary  gentleness  upon  the 
highway  is  likewise  actionable,8  and  the  urgent  necessity  of  one's  errand  will 
not  excuse  careless  and  reckless  driving.9 

2.  Violation  of  Law.  —  The  fact  that  one  was  riding  or  driving  at  a  rate  of 
speed  greater  than  that  prescribed  by  the  statute  or  a  municipal  ordinance  is 
not,  it  is  generally  held,  conclusive  of  negligence  on  his  part,  but  is  merely 
evidence  thereof,  to  be  considered  by  the  jury,10  though  in  one  or  two  cases 
this  is  treated  as  itself  showing  negligence.11 

3.  Racing.  —  Racing  on  the  highway  has  been  regarded  as  a  ground  of 
liability  for  injuries  to  one  resulting  therefrom,12  and  when  such  use  of  the 
highway  is  illegal,  both  the  persons  whose  teams  participated  therein  are 
liable  though  only  one  of  them  may  have  actually  come  in  contact  with 
the  person  injured.13 


337,  affirmed  121  N.  Y.  700;  Smith  v.  Ameri- 
can, etc.,  Soc,  (C.  PI.  Gen.  T.)  7  Misc.  (N.  Y.) 
158,  cases  of  collision  with  an  ambulance. 

1.  Fire  Department.  —  Farley  v.  New  York, 
152  N.  Y.  222,  57  Am.  St.  Rep.  511. 

2.  Morse  v.  Sweenie,  15  111.  App.  486. 

3.  Mail  Coach.  —  Bolton  v.  Colder,  1  Watts 
(Pa.)  360. 

An  Ambulance  cannot  be  driven  through  a 
crowded  street  at  a  dangerous  speed  without 
proper  warning  signals.  Green  v.  Eden,  (Ind. 
App.  1900)  56  N.  E.  Rep.  240. 

4.  Rapid  Rate  of  Speed  Not  Negligence.  —  Car- 
ter v.  Chambers,  79  Ala.  223;  Denman  v. 
Johnston,  85  Mich.  387;  Keckr.  Sandford,  (N. 
Y.  City  Ct.  Gen.  T.)  2  Misc.  (N.  Y.)  484; 
Campbell  v.  Wood,  22  N.  Y.  App.  Div.  599; 
Crocker  v.  Knickerbocker  Ice  Co.,  92  N.  y! 
652;  Brennan  v.  Friendship,  67  Wis.  223. 

5.  Speed  to  Be  Considered.  —  Denman  v.  John- 
ston, 85  Mich.  387;  Hurley  v.  New  York,  etc., 
Brewing  Co.,  13  N.  Y.  App.  Div.  167;  Ken- 
nedy v.  Way,  Bright.  (Pa.)  186;  Brennan  v. 
Friendship,  67  Wis.  223.  And  see  Sykes  v. 
Lawlor,  49  Cal.  236;  Jones  v.  Shatluck,  175 
Mass.  415. 

Evidence  of  the  Large  Amount  of  Travel  upon 
the  particular  street  is  admissible  to  show  the 
impropriety  of  the  defendant's  conduct  in  rid- 
ing thereon  at  an  immoderate  rate  of  speed. 
Stringer  v.  Frost,  116  Ind.  477,  9  Am.  St.  Rep. 
875. 

6.  Rapid  Speed  Is  Negligence — England.— 
Williams  v.  Richards,  3  C.  &  K.  81. 

California.  —  Sykes  v.  Lawlor,  49  Cal.  236. 

Indiana.  —  Stringer  v.  Frost,  116  Ind.  477,  9 
Am.  St.  Rep.  875. 

Kentucky.  —  Payne  v.  Smith,  4  Dana  (Ky.) 
497. 

Michigan.  —  Post  v.  U.  S.  Express  Co.,  76 
Mich.  574. 


Missouri.  —  Urquhart  v.  Boutell,  15  Mo. 
App.  592;  Schaabs  v.  Woodburn  Sarven  Wheel 
Co.,  56  Mo.  173. 

7.  Absence  of  Control.  —  Davies  v.  Mann,  10 
M.  &  W.  546;  Cotterill  v.  Starkey,  8  C.  &  P. 
691,  34  E.  C.  L.  587;  Northridge  v.  Atlantic 
Ave.  R.  Co.,  (Brooklyn  City  Ct.  Gen.  T.)  15 
Misc.  (N.  Y.)  66;  Kahn  v.  Eisler,  (Supm.  Ct. 
App.  T.)  22  Misc.  (N.  Y.)  350;  Mittelstadt  v. 
Morrison,  76  Wis.  265;  Young  v.  Cowden,  98 
Tenn.  577;  Ford  v.  Whiteman,  (Del.  1899)  45 
Atl.  Rep.  543. 

8.  Frightening  Horses.  —  Howe  v.  Young,  16 
Ind.  312;  Payne  v.  Smith,  4  Dana  (Ky.)  497; 
Mittelstadt  v.  Morrison,  76  Wis.  265. 

9.  Necessity  No  Excuse.  —  Eaton  v.  Cripps,  94 
Iowa  176. 

10.  Violation  of  Statute  or  Ordinance — Indiana. 
—  Simons  v.  Gaynor,  89  Ind.  166. 

Iowa.  —  Osborn  v.  Jenkinson,  roo  Iowa  432. 
Missouri.  —  O'Hara  v.  Globe  Iron,  etc.,  Co., 
66  Mo.  App.  53;    Sandifer  v.  Lynn,   52  Mo. 
App.  553- 

New  York.  —  Hanrahan  v.  Cochran,  12  N. 
Y.  App.  Div.  91;  Schaffer  v.  Baker  Transfer 
Co.,  29  N.  Y.  App.  Div.  459;  Keck  v.  Sand- 
ford,  (N.  Y.  City  Ct.  Gen.  T.)  2  Misc.  (N.  Y.) 
4S4;  Moody  v.  Osgood,  60  Barb.  (N.  Y.)  644, 
affirmed  54  N.  Y.  488;  Knupfie  v.  Knicker- 
bocker Ice  Co.,  84  N.  Y.  488. 

Wisconsin.  —  Mittelstadt  v.  Morrison,  76 
Wis.  265. 

11.  Robinson  v.  Simpson,  8  Houst.  (Del.)  398; 
Potter  v.  Moran,  61  Mich.  60. 

12.  Racing  on  Highway.  —  Osborn  v.  Jenkin- 
son, 100  Iowa  432;  Potter  p.  Moran,  61  Mich. 
60;  Hanrahan  v.  Cochran,  12  N.  Y.  App.  Div. 
91;  Mittelstadt  v.  Morrison,  76  Wis.  265. 

13.  Hanrahan  v.  Cochran,  12  N.  Y.  App.  Div. 
91;  Burnham  v.  Butler,  31  N.  Y.  480. 

As  to  Criminal  Liability  for  running  a  horse- 
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Horse  Escaping  from  Control.       LAW  VI'    I  K.USLU. 

VTT  Horse  Escaping  from  Control  -  1.  Liability  Only  in  Case  of  Negli- 

Th^f^ttf  "ahorse  while  being  driven  or  ridden,  escapes  from  con- 
gence.-The  fact  that  a  horse,  vv  b  injuries  to  persons  on  the 

trol  or  runs  away  a"^^S  t?ieTw  4r  or  driver  thereof '  Hable,  unless  there  was 
highway,  does  not  render  the  owner  or  a  ^  makes  a 

negligence  on  his  part       And  one  is    ot  hef  on 

sudden  and  expected  --^-^^  ^^t  one's  horse  wife  being  driven  or 

th%h°^e»SrZt-mirtheowner  is  liable  if  he  knew  that  the  horse 
u„    s  he  Jew  the  hLe  to  be  vicious  f  »K  unfi  he Jac t  ha.  he  ha 

raCe  on  a  public  road  see  Watson  ,  State,  3  Q  E    d  ^    And  see  Cadwell  ,  Arn- 

Ind.  123;  Slate  v.  Wagster,  75  Mo  107.  e  VtLss  of  Horse.- Mitchil  ».  Alestree,  1 

1.  Horses  Escaping  from  Control  -  England  -  Foster  ,.  Goddard,  40  Me.  64;  Hall 

Hammack^Whue  n  C  B  NA58M0   t-  Ve       9  ,fa  ^ 

C.  L.  588,  31  h.  J.  C.  PI.  129.   Holmes  v.  •           £         Henniker,  41  N-        317;  Chf- 

Mather,  L.  R.  10  Exch.  261;  Manzoni  v.  Doug-  J.             £  &J  N_  H  /  *  I;  Young  Cow- 

laSaiB-DQaeb'ec   «.    Picard,    14    Quebec  den,  g^snE^riencewitllHorse._Hammack 

Super.  Ct.  94-         .  _.         „  »  Hnllsl  ,,  White  11  C  B.  N.  S.  588,  103  E.  C.  L.  588. 

Delaware.  -  Robinson  v.  Simpson  8  Houst  « .  «  ™*  Mcllvain,  89  Md.  343;  Benoit 

(Del.)  398;  Ford  v.  Whiteman,  (Del.  1899)  45         Voy  ™c    R   Co.,  154  N.  Y.  223,  ran 

All.  Rep.  543-  _     ,  ,fi.  77  Hun  (N.  Y.)  576,  9N.  Y.  App.  Div.622,  and 

Indiana.  -  Bennett  0.  Ford,  47  Ind.  264.  7 [J       \         >  =<  ^  not  ncgiigenc  in  using 

Maryland.-  Creamer  0.  Mcllvain,  89  Md.  g^"*  J?^  ten  days  before  had  run  away 

343-  c    •  o  ™hrn  friehlened  bv  schoolboys  shouting  and 

Massachusetts.  -  Sullivan    0.    Scripture,    3  J^Jj^JSlli  where  the  horses  had  pre- 

Allen  (Mass.)  564-  r  ....       N  v'.ouslv  proven  kind  and  gentle  during  a  use 

A^t,  Hampshire.  -  Brown  0.  Collins.  53  N.  J}0™^  & 
H.  442,  16  Am.  Rep.  372.  10  Young  w.  Covvden,  9S  Tenn.  577- 

JV,h,  York.  -  Unger  0.  Forty-second  St.,  etc  *       sb    ,ain      vVheatland,  (Supm.  Ct. 

R.  Co.,  51  N.  Y.  497;  Cadwell*  ■  G£  t    7  K •  Y.  Supp.  190. 
N.  Y.  182;   Quinlan  v.  Sixth  Ave.  R.  Co.,  4  Apparentiy  Unruly.  -  Creamer  v. 

° ^sSdellVlt'ement  by  Horse.  - ■  Hammack  v  ^^^JS^gB^g  Horse.-Langlois 

White.  11  C  B.  N.  S.  588,  103  E.  C.  L.  388.  W.  «B               ^  Supef_  a  4g.  Whissler 

Miller  v.  Cohen.  173  Pa-  St.  488.    •  „  .  .  '  6  p    St-  352;  Trow  v.  Thomas,  70 

3.  No  Presumption  of  Negligence.  -  Button .v  v  W_|£Vall  v.  Huber,  61  Mo.  App.  384. 
Frink,  51  Conn.  342,  50  Am.  Rep.  24,  O  Br.en  V.   5.c            Use  of  Spur._North  v.  Smith,  10 
v.  Miller,  60  Conn.  214.  25  Am  St.  Rep.  320,  *         S.  572,  100  E.  C.  L.  5/2. 

Gottwald  v.  Bernheimer  6  Dal> .  (N.  \  .)  212.  prf -^ened  by  Train. -The  fact  that  a 

But  see  Hummell  v.  Webster    Bright    (Pa.)  How e  Frig  mm   J.,^  crossing  |s  fright. 

133;  Kennedy  ».  Way,  Bright.  (Pa.)  186.  hors^ e  u                                     does  no[  ghow 

4.  See  infra,  this  title.  Leaving  Horse  Un-  ened  by  a  uama  ^  &            >f  ^ 
fastened  and  Unattended.  Sullivan,  120  Mass.  576. 

6.  Hammack  v.  White,  11  C.  B.  N.  S.  5»».  Volume  XVIII. 
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LAW  OF  THE  ROAD.         Unfastened  and  Unattended. 


fails  to  exercise  reasonable  precautions  to  stop  the  horse  after  it  starts  to  run 
away.1  And  the  owner  is  not  relieved  from  liability  by  the  fact  that  persons 
trying  to  stop  the  horse  caused  it  to  take  the  direction  of  the  person  injured.2 
though,  on  the  other  hand,  he  is  not  liable  merely  because  the  driver  by  pull- 
ing on  the  lines  gives  it  that  direction.3 

VIII.  Leaving  Horse  Unfastened  and  Unattended.  —  Leaving  a  horse  in 
a  street  ^  unhitched  and  unattended  has  been  decided  in  a  number  of  cases  to 
be  negligence.4  The  question  whether  so  leaving  a  horse  is  negligence  is, 
however,  it  seems,  to  be  determined  by  the  jury,  in  view  of  the  temper  of  the 
horse  and  the  particular  circumstances  under  which  it  was  left.5.  And  it  has 
been  held  error  to  charge  the  jury  that  the  leaving  of  a  horse  unhitched  in  the 
street  is  negligence.6  On  the  other  hand,  however,  it  is  stated  that  a  finding 
by  the  jury  that  the  leaving  of  a  horse  unhitched  and  unattended  in  the 
street  is  not  negligence,  might  be  ground  for  a  new  tiial.7 

Person  in  Attendance.  —  There  is  no  absolute  rule  of  law  requiring  one  who  has 
a  horse  in  a  street  to  tie  or  to  hold  it  by  the  reins,  if  there  is  a  person  imme- 
diately at  hand  to  look  after  it.8  But  where  a  horse  is  restless  and  highstrung, 
it  may  be  negligence  to  leave  it  unfastened  though  the  owner  is  watching 
at  a  distance  of  five  or  six  feet.9 

Intervening  Agency.  —  The  fact  that  the  act  of  another  person  or  some  inde- 
pendent agency  caused  horses,  when  unhitched  and  unattended,  to  run  away, 
does  not  excuse  the  person  so  leaving  them,  provided  the  accident  would  not 
have  happened  had  they  been  properly  fastened.10    But  there  is  no  liability  if 


1.  Failure  to  Check  Runaway  Horse.  —  Whissler 
v.  Walsh,  165  Pa.  St.  352. 

2.  Change  of  Direction.  —  Phillips  v.  Dewald, 
79  Ga.  732,  11  Am.  St.  Rep.  458. 

3.  Given  by  Driver.  —  Benoit  v.  Troy,  etc.,  R. 
Co.,  154  N.  Y.  223;  Holmes  v.  Mather,  U  r! 
10  Exch.  261. 

4.  Horse  Left  Unfastened  in  Street  —  England. 
—  Illidge  v.  Goodwin,  5  C.  &  P.  190,  24  E.  C. 
L.  272;  Lynch  v.  Nurdin,  4  Per.  &  Dav.  672; 
Quarman  v.  Burnett,  6  M.  &  W.  499. 

Delaware.  —  Higgins  v.  Wilmington  City  R. 
Co.,  1  Marv.  (Del.)  352. 

Massachusetts.  —  Tenney  v.  Tuttle,  1  Allen 
(Mass.)  185. 

New  York.  —  Norris  v.  Kohler,  41  N.  Y.  42; 
Wagner  v.  New  York  Condensed  Milk  Co.' 
(Supm.  Ct.  App.  T.)  21  Misc.  (N.  Y.)  62;  Rom- 
pillon  v.  Abbott,  (Supm.  Ct.  Gen.  T.)  1  N.  Y. 
Supp.  662;  McCahill  v.  Kipp,  2  E.  D.  Smith  (N. 
Y.)  413. 

Ohio.  —  Loeser  v.  Humphrey,  41  Ohio  St. 
378,  52  Am.  Rep.  86. 

Virginia.  —  Botven  v.  Flanagan,  84  Va.  313. 

So  it  was  held  to  be  sufficient  evidence  of 
negligence  lhat  a  team  of  horses  was  fastened 
only  by  hitching  the  lines  to  the  lever  of  the 
rubber-block  on  the  side  of  the  wagon  at  a 
short  distance  from  where  a  locomotive  was 
liable  to  stop  and  blow  off  steam.  Wagner  v. 
Goldsmith,  78  Ind.  517. 

5.  Generally  Question  for  Jury  —  England.  — 
Watson  v.  L.,  etc.,  R.  Co.,  1  H.  &  R.  424,  14 
L.  T.  N.  S.  253,  14  W.  R.  395;  Lvnch  v.  Nur- 
din, 1  Q.  B.  29,  41  E.  C.  L.  422. 

Colorado.  —  Pierce  v.  Conners,  20  Colo.  178, 
46  Am.  St.  Rep.  279. 

Connecticut.  —  Park  v.  O'Brien,  23  Conn.  339. 

Michigan.  —  Doyle  v.  Detroit  Omnibus  Line 
Co.,  105  Mich.  195. 

Minnesota.  —  Griggs  v.  Fleckenstein,  14 
Minn.  8i,  100  Am.  Dec.  199. 
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New  York.  —  Albert  v.  Bleeker  St.,  etc.,  R. 
Co.,  2  Daly  (N.  Y.)  389;  Frazer  v.  Kimler,  5 
Thomp.  &  C.  (N.  Y.)  16,  2  Hun  (N.  Y.)  514. 

Vermont.  —  Rumsey  v.  Nelson,  58  Vt.  590. 

And  see  Kearns  v.  Sowden,  104  Mass.  63, 
note;  Griffiths  v.  Clift,  4  Utah  462. 

6.  Wrongful  Instruction.  —  Griggs  v.  Flecken- 
stein, 14  Minn.  81,  100  Am.  Dec.  199. 

7.  Erroneous  Finding  by  Jury.  —  Wasmuth  v. 
Butler,  86  Hun  (N.  Y.)  1. 

Violation  of  an  Ordinance  forbidding  a  vehicle 
to  be  left  unfastened  in  a  public  street,  is 
merely  evidence  of  contributory  negligence 
and  does  not  necessarily  prevent  recovery  as 
against  one  whose  team  collided  with  the 
vehicle.  Davis  v.  Kallfelz,  (County  Ct.)  22 
Misc.  (N.  Y.)  602. 

8.  Person  in  Attendance. — Moulton  v.  Aldrich, 
28  Kan.  300;  Wasmer  v.  Delaware,  etc.,  R. 
Co.,  80  N.  Y.  217,  36  Am.  Rep.  608;  Potter, 
etc.,  Co.  v.  New  York  Cent.,  etc.,  R.  Co.,  (N. 
Y.  City  Ct.  Gen.  T.)  22  Misc.  (N.  Y.)  10. 

So  it  was  decided  that  it  was  not  necessarily 
negligence  for  an  expressman  to  leave  his 
horse  standing  in  a  street  near  a  curbstone 
while  he  went  to  deliver  a  parcel.  Albert  v. 
Bleecker  St.,  etc.,  R.  Co.,  2  Daly  (N.  Y.)  389. 

9.  Phillips  v.  Dewald,  79  Ga.  732,  11  Am. 
St.  Rep.  458. 

Capacity  of  Person  in  Charge.  —  In  Miller  v. 
Strivens,  48  Neb.  458,  it  was  held  that  the  jury 
might  properly  find  that  the  action  of  one  in 
leaving  a  team  of  horses  which  he  had  recently 
purchased,  in  the  street,  in  charge  of  a  boy 
eighteen  years  old,  who  was  crippled  in  one 
arm  but  was  accustomed  to  the  management 
of  horses  in  farm  work,  was  not  negligence. 

10.  Intervening  Agency.  —  Goodman  v.  Tay- 
lor, 5  C.  &  P.  410,  24  E.  C.  L.  385;  Illidge  v. 
Goodwin,  5  C.  &  P.  190,  24  E.  C.  L.  272; 
Lynch  v.  Nurdin,  1  Q.  B.  29,  41  E.  C.  L.  422; 
Pierce  v.  Conners,  20  Colo.  178,  46  Am.  St. 

Volume  XVIII. 


LA  IV  OF  THE  ROAD  — LA  Y. 


Definitions. 

Criminal  Liability. 

the  horse  was  properly  fastened  and  was  eaused  to  run  away  by  some  other 
ageSlP.i.n    N,e,lB™,  -  It  has  been  held  that  where  a  horse  b ,  to-. upon 

^o^^SET-STS.  -klesdy  in  the  highway 

UbtSf UuSteS  murder  or  manslaughter  as  in  other  cases  of  acts 
resulting  in  .death.4 

LAW  REPORTS.  -  See  the  titles  DOCUMENTARY  EVIDENCE,  vol.9,  P-  889; 
Jury  and  Jury  Trial,  vol.  17,  p.  1247. 

li™ZfeeXtiL  Attorney  and  Cuent.  vol.  3,  P- 
LAY  —  LAYING  OUT. —  See  note  6. 

Rep  27Q-  Dexter  v.  McCready,  54  Conn.  171; 
Phillips  v.  Dewald,  7Q  Ga.  732,  "  Am.  St. 
Rep  4S8;  Bigelow  v.  Reed.  51  Me.  325;  Mc- 
Cah ill  v.  KipP>  2  E.  D.  Smith  (N.  Y.)  413; 
Pearl  v.  Macaulay.  6  N.  Y.  App  Div.  70; 
Thompson  v.  Plath,  4+  N.  Y.  App.  Div.  291. 

1   Shavvhan   v.  Clarke,  24  La.  Ann.  390; 
Thompson  v.  Plath.  44  N.  Y.  App.  Div.  291 
2.  Presumption  of  Negligence.  —  Davis  0  Kall- 

felz,  (County  Ct.)  22  Misc.  (N.  Y.,602;  Unger 

v  Forty-second  St.,  etc..  R.  Co.,  51  N  Y.  497; 

Pearl  V  Macaulay,  6  N.  Y.  App.   Div .70; 

Doherty  v.  Sweetser.  82  Hun  (N.  Y.)  556- 

Sirup  v.  Edens,  22  Wis.  432.    Compare  Fallon 

v    O'Brien,  12  R.  1.  518,  34  Am.  Rep.  7i3- 

But  see  Button  v.  Frink,  51  Conn.  342,  50  Am. 

Rein  Henry  v.  Klopfer,  i47  Pa.  St.  178,  it  was 
held  proper  to  instruct  the  jury  that,  in  the 
absence  of  circumstances  excusing  or  j ustity- 
i»g  his  conduct,  it  vim  prima  fane  evidence  of 
negligence  that  one  left  his  horse  unattended 
and  untied  in  a  public  street  in  a  city. 

3.  See  supra,  this  title,  Horse  Escaping  from 

Control.  _  ww,  .a       ,  (~ 

4.  Criminal  Liability.  —  Rex  v.  Walker,  1  U 
&  P  320,  11  E.  C.  L.  408;  Rex  ».  Grout,  6 
C  &  P.  629,  25  E.  C.  L.  509;  Rex  0.  Mastin, 
6  C.  &  P.  396.  25  E.  C.  L.  455;  Reg-  v.  Swin- 
dall  2  C.  &  K.  230,  61  E.  C.  L.  230;  Reg.  w. 
Murray,  5  Cox  C.  C.  509;  Belk  v.  People  125 
ill  584  Lee  v.  State,  I  Coldw.  (Tenn  .  62. 
And  see  generally  the  title  Murder  and  Man- 
slaughter. WW  , 

5.  Lawsuit. -In  Magee  7/.  Stark,  1  Humph 
(Tenn  )  506,  it  was  held  that  the  words  I 
had  a  lawsuit  "  necessarily  implied  a  judicial 

^The  term  lawsurit  in  an  indemnity  contract 
has  been  considered  as  including  arbitration 
proceedings.  Packard  v.  Hill,  7  Cow.  (N.  Y.) 
434. 

'  6  Risk.  —  A  statute  made  void  any  promise 
to  'pay  when  the  consideration  was  for 
money  or  other  valuable  thing  won  or  lost 
laid,  staked,  or  bet  at  or  upon  any  game,  ot 
any  kind."  It  was  contended  that  money 
paid  for  lottery  tickets  was  not  laid,  staked, 
or  bet.  The  court  said:  "One  of  the  defi- 
nitions of  the  verb  lay  is  '  to  risk  Money 
paid  for  lottery  tickets  is  risked  on  the  chances 
of  success  at  the  drawing.    To  stake  money 


is  to  put  it  '  at  hazard  on  the  issue  of  compe- 
tition or  upon  a  future  contingency.  Money 
paid  for  lottery  tickets  is  staked  on  a  game  of 
chance."    Koster  v.  Seney,  99  Iowa  584. 

On  a  Lay  —  Maritime  Law.— In   the  New 
England  ship-owning  states,  "  when  the  own- 
ers I  of  vessels]  agree  with  a  mariner  that  he 
shall  sail  the  vessel  on  '  a  U.y,'  bolh  parties 
understand  that  the  manner  is  to  take  the 
command  of  her  as  master,  to  victual  and 
man    her,  and  pay  half  the   port  charges; 
the  owner  to  keep  the  vessel  in  repair,  and  (he 
freight  and  earnings   to  be  equally  divided 
between  them.    Upon  a  contract  of  this  kind, 
the  vessel,  during  its  continuance,  is  under 
the  exclusive  control  of  the  master  as  respects 
her  voyages  and  employment.    He  alone  has 
the  right  to  determine  what  voyages  he  will  un- 
dertake, what  cargo  he  will  carry,  upon  what 
terms,  and  to  what  ports  he  will  sail  in  search 
of  freight.    His  share  of  the  earnings  of  the 
vessel  is  his  wages,  and  he  receives  no  other 
compensation  for  his  services   as  master. 
Taney,  C.  J.,  dissenting,  in  Thomas  v.  Osborn, 
19  How.  (U.  S.)  33-  „        ,        .  ... 

Laying  Out  Highway.    (See   also   the  title 

Highways,  vol.  15,  P-  353)-^*»f  15 
and  has  been  from  the  earliest  tunes  the  ap- 
propriate expression  for  locating  and  establish- 
ing a  new  highway.    Foster  v.  Park  Com  rs, 

133  Mass.  329-  ...    ,    .  ..  „, 

A  Massachusetts  statute  provided  that  at 
any  time  within  two  years  after  any  street, 
highway,  or  other  way  is  laid  out.  altered, 
widened,  graded,  or  discontinued,  an  assess- 
ment might  be  made  upon  real  estate  wnicn 
had  received"  benefit  and  advantage  there- 
from. In  construing  this  statute  the  court 
said-  "Within  the  meaning  of  this  statute,  a 
street  is  '  laUlout,  altered,  graded  etc..  when 
the  order  to  lay  out,  alter,  or  grade  ,s  passed 
by  the  competent  authority.  Hitchcock  v. 
Springfield,  121  Mass.  383.  See  also  the  defi- 
nition Laid  Out,  ante,  p.  128. 

Same  -  Survey.  -  The  phrase  Maying  out  as 
used  in  a  statute  relating  10  highways,  has 
b-en  held  to  include  not  only  the  initiatory  ac 
of  layoff  out  the  road  by  the  selectmen  but 
also  the  'acceptance  of  the  survey  by  the  town 
and  the  record  thereof  Wolcott  v.  Pond  19 
Conn.  597.    See  also  Flint  v.  Long,  12  Wash. 
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LAY  CORPORATION.  —  See  the  title  Corporations  (Private),  vol.  7  p 
636.  And  see  the  titles  Charities  and  Trusts  for  Charitable  Uses  vol 
5,  p.  893  ;  Religious  Societies. 

LAY  DAYS.  —  See  the  titles  CONTRACTS  OF  AFFREIGHTMENT  AND  CHAR- 
TER-PARTIES, vol.  7,  p.  181 ;  Demurrage,  vol.  9,  pp.  222,  230. 
LEAD.  — See  note  1. 
LEAD  —  LEADING.  —  See  note  2. 

LEADING  QUESTION.  (See  also  the  title  WITNESSES.)  —  The  term  "  leading 
question"  has  been  defined  to  be  a  question  that  suggests  to  the  witness  the 
answer  which  he  is  to  make.3 


In  Small  v.  Eason,  n  Ired.  L.  (33  N.  Car.)  97, 
il.  was  said:  "  The  terms  '  lay  out  the  road  ' 
and  '  lay  off  the  road  '  import  that  the  jury 
should  not  only  fix  the  course  of  the  road,  as 
passing  particular  points,  but  also  designate 
it,  after  the  manner  of  a  survey,  by  its  lines; 
in  other  words,  lay  down  the  whole  ground 
covered  by  the  road,  or  specify  its  width." 

Same  —  Opening. —  The  opening  of  a  street  is 
a  part  of  its  laying  out.  Matter  of  Public 
Parks,  86  N.  Y.  437,  affirming  24  Hun  (N  Y  ) 
378. 

The  words  laying  out  and  "  opening  "  are 
constantly  used  as  equivalent  expressions  in 
the  road  laws  of  Peimsylvania.  In  re  Opening 
of  Twenty-eighth  St.,  102  Pa.  St.  146.  See 
also  Winooski  Lumber,  etc.,  Co.  v.  Colchester, 
57  Vt.  541;  Palmatier  v.  McKibbon,  14  Can. 
L.  T.  370. 

Same  —  Widening.  —  See  the  definition  Laid 
Out,  ante,  p.  128. 

Same  —  Dedication.  —  See   Mytton  v.  Duck 
26  U.  C.  Q.  B.  61. 

Same  —  Completing.  —  For  the  distinction  be- 
tween laying  out  and  completing  a  street,  see 
Fernald  v.  Boston,  12  Cush.  (Mass.)  578;  Bow- 
man v.  Boston,  5  Cush.  (Mass.)  8. 

"Order   Laying   Out."  —  See    the  definition 
Laid  Out,  ante,  p.  128. 

Same  —  Taking.  —  In  Charlestown  Branch  R. 
Co.  v.  Middlesex  County,  7  Met.  (Mass.)  84, 
the  terms  laying  out  and  "  taking,"  in  an 
eminent  domain  statute,  were  held  to  have 
been  used  synonymously. 

Same  — Freehold.  —  In  U.  S.  v.  Harris,  1 
Sumn_.  (U.  S.)  43,  it  was  said:  "  In  the  con- 
struction of  the  ordinary  statutes  respecting 
highways,  the  power  given  10  selectmen  and 
other  public  functionaries  '  to  lay  out  '  streets 
and  highways  has  always  been  held  (as  has 
been  already  stated)  not  to  take  awav  the  free- 
hold, but  to  create  an  easement  only." 

Laying  Out  and  Platting.  (See  also  Platting.) 
—  Matthiessen,  etc.,  Zinc  Co.  v.  La  Salle  117 
111.  417. 

Laying  Out  Park.  —  The  phiase  laying  out 
has  the  same  meaning  in  the  Massachusetts 
statutes  relating  to  parks  as  it  has  in  those  re- 
lating lo  highways.  Fosters.  Park  Com'rs, 
133  Mass.  321. 

Laying  Out  Sewer.  —  The  act  of  laying  out  a 
sewer  is  complete  when  the  bodv  having  power 
to  establish  it  has  designated  its  locality  and 
its  dimensions  and  mode  of  construction. 
Cone  v.  Hartford,  28  Conn.  363. 

1.  Lead.  —  A  statute  provided  that  if  any 
person  should  steal  or  rip,  cut,  or  break,  with 
intent  to  steal,  any  lead  or  iron  bar,  iron  rail, 
iron  gate,  etc.,' he  should  be  deemed  guilty  of 
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a  misdemeanor.  It  was  held  that  the  stealing 
of  a  lead  water  pipe  fixed  to  a  paper  mill  was 
indictable  under  this  statute,  alihough  it  was 
contended  on  the  part  of  the  defendant  that 
the  terms  of  (he  act  did  not  include  lead  water 
pipes,  but  only  lead  bars.  The  court  said 
that  the  whole  context  showed  that  the  word 
lead  was  used  as  a  substantive,  and  not  as 
qualifying  the  noun  "  bar."  State  v.  Stone, 
30  N.  J.  L.  300. 

2.  Leading  to  Apprehension.  —  One  who  had 
been  robbed  of  watches  and  jewelry  offered  a 
reward  10  any  person  who  should  give  such 
information  as  should  "  lead  to  the  apprehen- 
sion and  conviction  of  Ihe  thief  or  thieves." 
Some  time  afterwards  one  R.  brought  one 
of  the  stolen  watches  to  the  plaintiff's  shop. 
The  plaintiff  gave  information,  and  R.  was 
arrested.  R.,  being  in  custody,  told  the  police 
that  the  thieves  would  be  found  at  a  certain 
shop,  and  in  about  a  week  they  were  appre- 
hended and  convicted.  It  was  held  thai  the 
information  given  by  the  plaintiff  was  not  so 
remote  as  that  it  could  not  be  said  to  have  led 
to  the  apprehension  of  the  thieves.  Tamer 
v.  Walker,  L.  R.  1  Q.  B.  641,  L.  R.  2  Q.  B. 
301. 

To  Lead  Manure. —  In  an  action  of  case  for 
disturbance  of  a  way,  the  plaintiffs  claimed  a 
right  for  themselves,  etc.,  on  foot  lo  go,  re- 
turn, etc.,  and  also  to  lead  and  carry  away 
manure,  but  proved  only  a  grant  of  way  "  on 
foot  and  for  horses,  oxen,  cattle,  and  sheep." 
It  was  held  that  there  was  a  variance;  for  the 
term  lead,  so  used,  implies  a  drawing  on  a  carl. 
Coleridge,  J.,  said:  "  If  a  grant  had  been  put 
in,  conferring  a  right  to  '  lead  manure,'  the 
term  would  have  been  consirued  according  to 
the  usual  mode  of  leading/  that  is,  by  draw- 
ing in  a  cart."  Brunton  v.  Hall,  1  Q.  B.  792, 
41  E.  C.  L.  779. 

3.  Leading  Question.  —  1  Greenleaf  on  Evi- 
dence, §  434;  U.  S.  v.  Angell,  11  Fed.  Rep. 
39;  Donnell  v.  Jones,  13  Ala.  490,  48  Am. 
Dec.  59;  Franks  v.  Gress  Lumber  Co.,  111  Ga. 
88;  Denson  v.  Miller,  33  Ga.  275;  Harvey  v. 
Osborn,  55  Ind.  535;  De  Haven  v.  De  Haven, 
77  Ind.  236;  Torrance  v.  Hurst,  Walk.  (Miss.) 
403;  Stringfellow  v.  State,  26  Miss.  157,  59 
Am.  Dec.  247;  Turney  v.  State,  8  Smed.  &  M. 
(Miss.)  104,47  Am.  Dec.  74;  Able  v.  Sparks,  6 
Tex.  349;  Mathis  v.  Buford,  17  Tex.  152. 

"A  leading  question  has  been  defined  as 
one  which  may  be  answered  '  yes  '  or  '  no.' 
This,  however,  is  not  the  most  usual  definition, 
or  ihe  one  most  exactly  fixing  the  meaning  of 
the  term.  The  proper  signification  of  the  ex- 
pression is  a  suggestive  quesiion,  one  which 
suggests  or  puts  the  desired  answer  into  th^ 
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Definitions. 


LEAK  —  LEAKAGE.  (See  also  the  titles  Bills  OF  LADING,  vol.  4,  P-  5<>7  i 
Contracts  of  Affreightment  and  Charter-parties,  vol.  7,  pp.  225,  242 ; 
Marine  Insurance.)  —  See  note  1. 

LEAP.  —  See  note  2. 

LEARNED  IN  THE  LAW.  —  See  note  3. 


mouth  of  the  witness."    Coogler  v.  Rhodes, 
38  Fla.  244. 

A  question  is  obiectionable  as  leading  when 
it  suggests  the  answer;  not  when  it  merely 
directs  the  attention  of  the  witness  to  (he  sub- 
ject respecting  which  he  is  questioned.  Clu- 
verius  v.  Com.,  81  Va.  800. 

In  Page  v.  Parker.  40  N.  H.  63,  it  was  said: 
"A  question  is  leading  which  instructs  the 
witness  how  to  answer  on  material  points,  or 
puts  into  his  moulh  words  to  be  echoed  back, 
as  was  here  done,  or  plainly  suggests  the  an- 
swer which  the  party  wishes  to  get  from  him, 
whether  it  be  put  in  the  alternative  form  or 
not."  See  also  People  v.  Mather,  4  Wend.  (N. 
Y.)  229;  Courteen  v.  Touse,  I  Campb.  43. 

1.  A  policy  of  marine  insurance  on  cham- 
pagne wine  provided  that  the  insurers  should 
not  be  liable  for  leakage,  unless  occasioned,  by 
stranding  or  collision.  It  was  held  that  the 
insurers  were  exempt  from  liability  for  all 
leakage,  ordinary  or  extraordinary,  and  from 
whatever  cause,  whether  gradual  or  violent 
in  its  operation,  except  those  specified.  Cory 
v  Boylston  F.  &  M.  Ins.  Co.,  107  Mass.  140,  9 
Am  Rep.  14.  See  also  Ohrloff  v.  Boiscall,  4 
Moo.  P.  C.  N.  S.  70,  sub  nom.  The  Helene, 
Brown  &  L.  Adm.  429. 

But  in  Brauer  v.  Barque  Almoner,  18  La. 
Ann  266,  it  was  held  that  the  term  leak- 
age in  a  bill  of  lading,  extended  to  ordinary 
leakage  only.  See  also  Hunnewell  v.  Taber, 
2  Sprague  (U.  S.)  I. 
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Leaking  and  Sinking.  —  A  clause  in  a  bill  of 
lading  given  in  behalf  of  a  steamboat  for 
goods  shipped  on  a  barge  was  to  the  effect  that 
the  steamboat  and  owners  insured  the  freight 
shipped  on  the  barge  "  against  leaking  and 
sinking."  In  construing  this  provision  the 
court  said:  "  The  last  clause  in  the  bill  of 
lading,  we  think,  was  only  intended  to  insure 
the  seaworthiness  of  the  barge,  that  it  should 
not  leak  or  sink  by  reason  of  its  infirmities. 
It  was  not  designed  to  insure  the  goods  shipped 
on  the  barge  from  loss  that  might  happen  10 
it  by  external  violence."  Hill  v.  Sturgeon,  28 
Mo.  329. 

2.  Leap  at  a  Running  Train.  —  In  Johnson  v. 
West  Chester,  etc.,  R.  Co.,  70  Pa.  St.  365,  it 
was  said:  "  The  expression  '  leap  at  a  run- 
ning train  '  denotes  a  higher  effort  and  less 
consideration  on  the  part  of  the  traveler  than 
merely  attempting  to  board  a  car  under  way. 
In  the  former  a  jury  might  discover  negligence, 
while  in  the  latter  they  might  not,  in  view  of 
the  circumstances,  discover  any." 

3.  Learned  in  the  Law.  —  The  Constitution  of 
South  Dakota  provided  that  no  person  should 
be  eligible  to  the  office  of  judge  unless  he 
should  be  learned  in  the  late.  It  was  held 
that,  a  person  was  not  eligible  within  the  mean- 
ing of  this  provision,  unless  at  the  time  of  his 
election  as  judge  he  had  been  admitted  or  was 
entitled  to  be  admitted  without  examination 
as  an  attorney  at  law  in  the  state.  Jameson  v. 
Wiggin,  12  S.  Dak.  16. 
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I.  Definition,  597. 
II.  Agreements  to  Lease,  597. 

1.  Consummation  of  Agreement  597 

2.  Distinction  Between  Lease  and  Agreement  to  Lease,  egg 

a.  Necessity  for  Distinction,  598.  J  ' 

b.  Intention  of  Parties,  599. 

c.  W ords  of  Demise,  599. 

d.  Provision  for  Executing  Further  Lease,  600. 

3.  T irms  of  Lease  to  Be  Executed,  601. 

4.  Breach  of  Agreement  to  Lease,  602. 

5.  Remedies  for  Breach,  603. 

a.  Breach  by  Lessor,  603. 

b.  Breach  by  Lessee,  604. 

6.  Damages  Recoverable  for  Breach,  604. 

III.  The  Lease  —  Execution  and  Formal  Parts  6ok 

1.  Technical  Forms  Not  Required,  foe 

2.  Writing,  605.  • 

3.  Date,  605. 

4.  Consideration,  605. 

5.  Designation  of  Term,  605. 

6.  Description  of  Premises,  605. 

7.  Signing,  606. 

8.  Delivery  of  Lease,  607. 

9.  Recording  Lease,  607. 

10.  Attestation  and  Acknowledgment,  607. 

11.  Stamps  —  Revenue  Laws,  607. 

IV.  Parties  to  Leases,  607. 

1.  General,  607. 

2.  Infants,  608. 

a.  Infant  Lessors,  608. 
£  Infant  Lessees,  609. 

3.  Lunatics,  609. 

4.  Coverture,  609. 

a.  Zmot  4j/       a,  Married  Women,  609 

5.  ^  Tfcawrfj  m  CW<7«,  610 

0.  Corporations,  610. 

7.  Guardians,  611. 

8.  Trustees,  611. 

9.  Executors  and  Administrators  611 

10.  Agents,  611. 

11.  Receivers,  611. 

12.  Aliens,  611. 

V.  Terms  for  Which  Leases  May  Be  Granted,  61 1 
VL  Implied  Covenants  or  Warranties,  612 

1.  6>«  «fe  /w/     ^  612. 

a   Covenant  for  Quiet  Enjoyment,  612 
o.  Condition  of  Premises,  613. 
(1)  In  General,  611. 
18  C.  of  L.-38  6„, 
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(2)  Leases  of  Buildings  under  Construction,  614. 

(3)  Leases  of  Furnished  Houses,  614. 

(4)  Restriction  to  Particular  Use,  615. 

(5)  Fraud  and  Deceit,  615. 
c.  To  Give  Possession,  615. 

2.  On  the  Part  of  the  L'.ssee,  6 1 7. 
TEL  General  Construction  of  Leases,  617. 

1  hi  General,  617.  . 

2  Parol  or  Extrinsic  Evidence  to  Vary  Written  Lease,  618. 
3!  Dependent  ana  maependent  Agreements  and  Covenants,  619. 

4.  Conditions,  620.  _    v  , 

VIII.  CONSTRUCTION  OF  LEASE  WITH  REGARD  TO  COMMENCEMENT  AND  DURA- 

tion  of  Term,  621.  * 

IX.  CONSTRUCTION  OF  LEASE  WITH  REGARD  TO  WHAT  PASSES  TO  LESSEE,  622. 

1.  Boundaries,  622. 

2.  What  Passes  by  Use  of  Particular  Words,  622. 

3.  Growing  Crops  and  Fruits,  623. 

4.  Mining  and  Quarry  Rights,  623. 

5.  Accretions,  623. 

6.  Appurtenances  and  Easements,  623. 

7.  Exceptions  and  Reservations,  624. 

X.  Covenant  for  Uuiet  Enjoyment,  625. 

1.  Covenant  Implied,  625. 

2.  Breach  of  Covenant,  625. 

a.  Eviction,  625. 

Outstanding  Prior  Lease  by  Lessor,  625. 
c.  Unasserted  Outstanding  Paramount  Title,  625. 
d   Tortious  Acts  of  Third  Persons,  625. 
e.  Acts  of  Lessor  Not  Amounting  to  Eviction,  626. 
f  Failure  to  Deliver  Possession,  627. 
g.  Eviction  Through  Termination  of  Lessor  s  Estate,  627. 
h  Restrictions  upon  Use,  627. 

;'.  Interference  Through  Statutory  Authority,  627. 

/  Accidental  Injuries  to  Premises,  628. 

k.  Interference  Through  Default  of  Lessee,  628. 

3.  By  and  Against  Whom  Enforceable,  628. 

4.  Damages,  628. 

XI.  Options  to  Terminate  Leases,  630. 

1.  In  General,  630.  ,   

2.  j5>  Privilege  of  Termination  May  Be  Enforced,  630. 

3.  Conditions  to  Exercise  of  Option,  630. 

XII.  Privilege  to  Lessee  of  Purchase,  631. 

1.  ///  General,  631. 

2.  Operation  of  Option,  632. 

3.  Exercise  of  Option,  632. 

a.  In  General,  632. 

&       and  Against  Whom  Enforceable,  632. 
c.  Conditions  to  Exercise  of  Option,  633. 

(1)  ///  General,  633.  .    ,  - 

(2)  7Y»«  FPftfc*  0/"'""  J/W  ^  Exercised,  633. 

(3)  Forfeiture  of  Term,  634. 

(4)  r<7  Notice  of  Election  to  Be  Given,  634. 

XIII.  Restrictions  upon  Use  of  Demised  Premises,  634. 

1.  In  Absence  of  Express  Restrictions,  634. 

2.  Express  Restrictions  upon  Use,  634. 

a.  Porver  to  Restrict  Use,  634. 

b.  Construction  of  Restrictive  Clauses,  635. 

(1)  General  Restrictive  Clauses,  635. 

(2^  Particular  Restrictive  Clauses,  636. 
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c.  Enforcement  of  Restrictions,  637. 

(1)  By  and  Against  Whom  Enforceable  637 

(2)  Remedy  for  Enforcement,  637 

XIV.  Cultivation  of  Land,  638. 

1.  ///  Absence  of  Express  Agreement,  638. 

2.  Express  Stipulations  Relating  to  Cultivation,  638 

XV.  Improvements' upon  Leasehold  Premises  630 

1.  Tenant's  Right  of  Removal  as  Regards  Fixtures,  6.0 

2.  Kight  of  Lessee  to  Compensation  for  Improvements  6  ?q 

a.  In  Absence  of  Agreement,  639.  ' 

b.  Agreement  by  Lessor  to  Pay  for  Improvements,  641 

(1)  /;/  General,  641. 

(2)  Improvements  Included  in  Agreement  for  Compensation,  642 

(3)  Loss  and  Waiver  of  Right  to  Compensation,  64  z 

(4)  Against   Whom  Agreement  for  Compensation   May  Be 

Lnforccd,  644. 

(5)  By  Whom  Agreement  for  Compensation  May  Be  Enforced 

645- 

(6)  Enforcement  of  Claim  for  Compensation,  64  c 

O)  In  General,  645. 

(b)  Lien  for  Compensation,  645. 

0)  Right  of  Lessee  to  Retain  Possession  until  Paid  for 

Lmprovements,  645. 
id)  Estimating  Value  of  Lmprovements,  646. 
aa.   Valuation  by  Appraisers,  646. 
bb-   Valuation  by  Jurv  or  Court,  647 
c   Statutory  Provisions  for  Compensation  to  Tenants,  647 
d.  Claim  for  Betterments  Against  Paramount  Owner  648 

3-  Agreements  by  Lessor  to  Make  Lmprovements  648 

4-  Agreements  by  Lessee  to  Make  Improve?nents,  649. 

XVI.  Liability  for  and  Agreements  Relating  to  Taxes  6?o 

1.  In  General,  650.  ' 

2.  Covenant  by  Lessee  to  Pav  Taxes,  etc.,  6ci. 

7-7  General,  651. 

*'   /F/"f  T?xe*>.  Charges,  and  Assessments  Lncluded  in  Covenant  6  c  2 

(1)  As  Affected  by  Time  of  Levy  or  Assessment,  6c 2 

(2)  As  Affected  by  Character  of  Tax,  Charge,  or  Assessment 

652.  ' 

3.  Breach  of  Covenant,  654. 

0.        General,  654. 

Remedy  for  Breach,  654. 
Damages,  655. 
4-  Against  Whom  Covenant  Enforceable  6cc 

XVII.  Covenant  by  Lessee  to  Insure,  655. 

1.  Ln  General,  655. 

2.  Remedy  for  Enforcement,  656. 

3-        <W  Against  Whom  Enforceable,  656 
XVIII.  Assignments  of  Leasehold  Estate,  656. 

1.  What  Constitutes  Assignment,  656. 

a.  Ln  General,  656. 

b.  Subletting,  658. 

*  Ne"JsUyf°r Paction  Between  Assignment  and  Sublease  6cQ 

2.  General  Right  to  Assign  Leasehold  Estates-  6cQ  59' 

a    In  Absence  of  Express  Restrictions,  6 eg 

b.  Contract  Restrictions  on  Right  to  Assign,  660 

(1)  In  General,  660. 

(2)  ^r^r/i  of  Covenant  Against  Assignment,  660 

\a)  In  General,  66q. 
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(£)  Involuntary  Assignments,  66 1. 
(V)  Assignments  Between  Co/essees,  662. 
(</ )  Necessity  for  Entry  by  Assignee,  662. 
(<f)  Reassignments,  662. 

(3)  Damages,  662. 

(4)  Consent  to  Assignment,  663. 

<-   Statutory  Restrictions  on  Right  to  Assign,  663. 

3.  Zf,00fK$>  */  Z«j«  to  Lessor  After  Assignment,  664. 

a.  In  General,  664. 

Liability  for  Rent,  664. 

4.  Liability  of  Lessee  to  Assignee,  666. 

5.  Liability  of  Assignee  to  Lessee,  667. 

6.  Liability  of  Assignee  to  Lessor,  668. 

a.  In  General,  668. 

Liability  of  Assignee  for  Rent,  669. 
^   Liability  on  Covenants  Broken  Prior  to  Assignment,  670. 

d.  Covenants  Not  Affecting  Demised  Premises,  671. 

e.  Restrictive  Covenants  Not  Running  with  Leasehold,  671. 

f.  Restrictions  on  Right  to  Assign,  671. 

g.  Actual  Assignment  Necessary,  671. 

h.  Necessity  for  Entry  and  Occupation  by  Assignee,  672. 

i.  Assignments  of  Part  Interests  in  Leaseholds,  672. 
/  Effect  of  Reassignment  by  Assignee,  673. 

(1)  Ln  General,  673. 

(2)  Continued  Possession  After  Reassignment,  674. 

(3)  Consent  of  Lessor  to  Reassignment,  674. 

(4)  Actual  Reassignment  Required,  674. 

(c)  Necessity  for  Entry  by  Second  Assignee,  675. 

(6)  Liability  on  Breaches  Prior  to  Assignment,  675. 

(7)  Express  Assumption  by  Assignee  of  Obligations  of  Lease, 

675- 

k.  Particular  Classes  of  Assignees,  675. 

(1)  Purchasers  at  Judicial  Sales,  675. 

(2)  Assignees  by  Way  of  Mortgage,  676. 

(3)  Executors  and  Administrators  of  Lessee,  676. 

(4)  Heirs  and  Legatees,  677. 

(5)  Assignees  in  Insolvency  and  Bankruptcy,  and  for  Creditors, 

677. 

(6)  Receiver  Appointed  for  Lessee,  677. 
/.  Proof  of  Assignment,  677. 

7.  j^fr  0/  Assignee  Acquired  by  Assignment,  678. 

8.  Contract  to  Assign,  678. 

9.  Form  of  Assignment,  679. 

XIX.  Subletting,  679. 

1.  Ln  General,  679. 

2.  General  Right  to  Sublet,  680. 

a.  Absence  of  Express  Restrictions,  680. 

b.  Statutory  Restrictions  on  Right  to  Sublet,  680. 

c.  Contract  Restrictions  on  Right  to  Sublet,  680. 

(1)  In  General,  680. 

(2)  General  Construction  of  Restriction,  680. 

(3)  Breach  of  Covenant  Against  Subletting,  681 

(4)  Remedy  of  Lessor,  682. 

3.  Liability  of  Sublessee  to  Lessor,  682. 

4.  General  Rights  Acquired  by  Sublessee,  683. 

5.  Effect  of  Subletting  as  Between  Lessor  and  Lessee,  684. 

6.  Liability  Between  Sublessor  a?id  Sublessee,  684. 
XX.  Renewals,  684. 
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j .  Right  to  Renew  in  General,  684. 


Definition.  T  F  A  C/T  C 

^/IJi'0'  Agreements  to  Lease. 

3.  Covenant  to  Renew,  685. 

a.  In  General,  685. 

b.  Form  of  Covenant,  685. 

c   Certainty  Required  with  Regard  to  Covenant  to  Renew,  686. 
d.  Terms  of  Renewal  Lease,  687. 
*\  Perpetual  Renewals,  687. 
/.  Alternative  Stipulations,  688. 

Qualified  Covenants  to  Renew,  688 

3.  Whose  Benefit  Option  to  Renew  Inures  — Lessor  or  Lessee  68n 

4.  ^//^  Option  to  Renew  680  '  9" 

«.  /«  General,  689.  ' 
&  <?/  Holding  Over,  690 

.  <3r*&*  ^  Renew  Must  Be  Exercised  in  Entirety,  60 1 
5-   WalVer  and  Loss  of  Right  and  Conditions  of  Renewal,  6ai 

a.  In  General,  691.  y  ' 

b.  Conditions  Precedent  to  Right  to  Renew,  601 

(1)  In  General,  691. 

(2)  Performance  by  Lessee  of  Agreements  in  Lease,  602. 
KS)  Notice  of  Election  to  Renew,  6q2  9 

6.  |y  ,/  Jfc**^  Enforceable,  60  , 

7.  Remedies  of  Lessee,  694.  9J' 

a.  Action  for  Damages,  694. 

Right  to  Renewal  as  Defense  in  Ejectment  or  Summary  Proceed- 
_  lugs,  694.  J 

c.  Specific  Performance,  695 

9.  Implied  Trusts  Arising  Out  of  Renewals,  606 
tf.  7^  General,  696. 
A  Renewals  by  One  Partner,  696. 
r.  Renewals  by  Mortgagor  or  Mortgagee,  607 
Renewals  by  Trustees,  697. 
Renewals  by  Life  Tenant  of  Leasehold,  607 
YYT  "A  Pay™ent°f  Consideration  for  Renewal,  608 

XXI.  CoVENANTS^BY  ^ESSEE^  RELATING  To  REDELIVERY  OF  POSSESSION,  698. 

2.  Express  Covenant  to  Redeliver  Possession  6q8 

a.       General,  698. 

A  A?  J*rr««aw  m  Particular  Condition,  690 

3.  7>;w  of  Bringing  Action,  699.  99 

4.  Damages  for  Breach,  700. 

CROSS-REFERENCES. 

See  the  title  LANDLORD  AND  TFNAATt  ,  /        /:         7  , 

t/^vxy  v  nN  AN  T,  ante,  p.  163,  and  references  there  given 

.      Agreements  to  Lease  -  1.  Consummation  of  Agreement  -1  Parties  „,» 
h"  eVrted0"  r„atract°ofaf;rment,S  ?  ta"  I!*"*'  as 

1.  Definition  of  Lease.  —  Branch  »  Doane  t-7         o  c     ,u     •  ,  r- 
Conn.  402;  Bonsall  v.  McKay   .  HnS  m'd  a'  |~we^Ul%C°N™ACTS'  voL  7.  P-  88. 

520;  Jackson  v.  Harsen    7  Cow   ^  V     ,  3;  Negotiations  for  a  Lease.  -  Crossley  ^.  May- 

17  Am.  Dec.  517  "arSen'  7  Cow"  (N-    ^  326,      cock.  L.  R.  18  Eq.  180;  Rossiter       Miller  3 

App.  Cas.  1 151;  Donnison  v.  People's  Caf6 
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LEA  SES.    Distinction  Between  Lease  and  Agreement. 


to  make  or  take  a  lease,  the  contract  is  not  binding  if  the  terms  of  the  lease 
are  left  indefinite  or  ^etermined.*  ^  ^  &  ^  the 

acce^ancTb; t ^foth^r  party  oUhe'offeLust  be  communicated  to  the  former 
acceptance  Dyine  on  u  p    y  withdrawn  at  any  time  before 

TL ^"ccaep^d  3abTheTerms  £  otr  mult  be  accepted  unchanged,  and  the 
acceptance  must  be 'unconditional.*  If,  however,  the  acceptance  proposes 
acceptance  must  oc  constitute  an  independent  offer 

W°2k' Distinction  Between  Lease  and  Agreement  to  Lease- a.  N  E< 

DISTINCTION.  -  In  a  great  number  of  cases  the  --ts  have  been  cal  tan pon 
to  determine  whether  the  agreement  in  question  constituted  a  present  lease  01 


Co  Wkly.  Notes,  1S81,  p.  107;  Jones  ». 
Daniel,  (1894)  2  Ch.  332;  Stanley  v.  Dowdes- 
well  L.  R.  10  C.  P.  102;  Vale  of  Neath  Col- 
liery Co.  v.  Furness,  45  L.  J.  Ch.  276;  Cayley 
v.  Walpole,  39  L.  J.  Ch.  609;  Clark  w.  Fuller, 
16  C.  B.  N.  S.  24.  in  E.  C  L.  24;  Forster  v. 
Rowland,  7  H.  &  N.  103;  Nesham  t-.  Selby  L. 
R.  13  Eq.  191.  affirm*  R-  ?  Ch.  406;  Ball 
v  Peck,  43  IU.432;  Poppers  v.  Meagher  148 
111  102;  Laroussini  v.  Werlein,  52  La.  Ann. 
424-  Disbrow  v.  Wilkins,  11  N.  Y.  App.  Div 
628;  Arnold  v.  R.  Rothschild's  Sons  Co.,  15  N. 
Y.  App.  Div.  606. 

1  Agreements  to  Lease  Invalid  for  Uncertainty. 
_  Barnes  v.  Ludington.  51  HI.  App.  go;  Law 
„  Pemberton,  (C.  PI.  Gen.  T.)  to  Misc.  (N.  Y.) 
•362-  Sourwine  v.  Truscott,  17  Hun  (N.  Y-)  432. 

Negotiations  for  a  lease,  the  terms  of  which 
are  to  be  "  as  hereafter  mutually  agreed  are 
not  a  binding  contract.  Disbrow  v.  Wilkins, 
11  N.  Y.  App.  Div.  628. 

Failure  to  Fix  Commencement  of  Term.  —  Car- 
roll v.  Williams,  1  Ont.  150. 

Duration  of  Term.  —  Clark  v.  Fuller,  16  C.  d. 
N.  S.  24,  in  E.  C.  L.  24. 

Failure  to  Fix  Rent.  —  Steinhardt  v.  Buel,  (C. 
PI,  Gen.  T.)  1  Misc.  (N.  Y.)  295. 

"  Reasonable  Rent  "  —  Sufficiently  Certain.  — 
Weaver  v.  Wood,  9  Pa.  St.  220. 

Lease  to  Be  Executed  Subject  to  Approval  of 
Solicitor.  -  Eadie  v.  Add-on.  52  L.  J.  Ch.  80. 
See  also  Chipperfield  r.  Carter,  72  L.  1.  N.  &. 

48£ease  Subject  to  Approval  of  Parties.  —  1 11  Bois- 
seau  v.  Fuller,  96  Va.  45.  it  was  held  that  an 
agreement  to  lease  which  provides  that  lhe 
lease  to  be  executed  should  be  subject  to 
approval  by  all  parties"  was  not  a  binding 
contract.  .  _ 

Subject  to  Preparation  of  Formal  Contract.— 


Rideway  v.  Wharton,  6  H.  L.  Cas.  238,  27  L. 
j  Ch.46.4Jur.  N.  S.  173,  5W.  R.  804.  t  „ 
Lease  to  Contain  «  Usual  and  Proper  Covenants. 
_  A  piovision  in  an  agreement  to  lease,  that 
the  lease  shall  contain  the  "  usual  and  proper 
covenants,"  does  not  render  the  agreement 
invalid  for  uncertainty.  In  re  Anderton,  45 
Ch  D  476-  Browne  v.  Raban,  15  Ves. ,  Jr.  528. 

2.  Acceptance  of  Offer  to  Lease.  —  Boys  v. 
Averst,  6  Madd.  316;  Lucas  v.  James,  7  Hare 
410-  Korffler  v.  Davidson,  66  111.  App.  SA*. 

3. '  Withdrawal  of  Offer.  —  Warner  v.  W  illmg- 

t04.  HoUand  r.Eyte,  2  Sim.  &  St.  194;  Warner 
v.  Willington,  3  Drew.  523;  Forster  v.  Row- 
land, 7  H.  &  N.  103. 

5.  Blakenev  v.  Hardie,  Ir.  R.  8  Eq. 

6.  Cayley  v.  Walpole.  39  L.  J.  Ch.  609;  Wood 
v.  Scarth,  2  Kay  &  J.  33- 

7  See  ihe  title  Statute  of  Frauds. 
%  Necessity  for  Distinction  Between  Lease  and 
Agreements  to  Lease.  -  Clayton  v  Burtenshaw, 
e  B  &  C.  41.  11  E.  C.  L.  138;  Counter  V.  Mc- 
Pherson,  5  Moo.  P.  C.  83;  Crow  »•  Hildreth. 
L  Cal.  618;  Tillman  v.  Fuller,  13  Mich. 113; 
"Whiting  v.  Ohlert,  52  Mich.  462,  50  Am.  Rep. 
265;  Salomon  v.  Weisberg,  (Supm.  Ct.  App. 
T  I  20  Misc.  (N.  Y.)650. 

Distribution  of  Decedent's  Estates  -  Preferences. 
—  Vincent  v.  Godson,  22  L.  J.  Ch.  747- 

Statute  of  Frauds. -Tillman  v  Fuller  3 
Mich.  113.  Whiting  v.  Ohlert,  52  Mich.  462,  50 
Am.  Rep.  265. 

Stamp  Duty.  —  Goodtitle  v.  Way,  U.K.  735- 
See  the  title  Revenue  Statutes. 

Eminent  Domain  —  Damages  to  Lessee.—  Mc- 
Giath  w.  Boston,  103  Mass.  369. 

9.  Agreement  to  Lease  Conveys  No  Estate.  — 
Phillips  v.  Hartley,  3  C.  &  P.  Ml,  U  E.  C  L. 
2^4-  Hegan  v.  Johnson,  2  Taunt.  148;  Kjle  v. 
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LEA  Sh  $ .    Distinction  Between  Lease  and  A  greement. 


taCTaramo0unta  tfl  ^  """^  reC°Ver'  in  Case  of  his  eviction  by 

have  been  imnl 'J h  °i  &  C°Venant  f°r  quiet  eiWme"t  which  would 

nave  been  implied  had  the  instrument  operated  as  a  present  demise  1  If  the 
lessee  pays  rent  after  entry,  he  may  thereby  become  a  periodical" tenant  = 
and  in  some  cases  he  has  been  treated  as  a  tenant  for  the  Agreed  tern  where 
e«e?^  °LbTS  Really  enforced/  If  the™ed 

to  be  paid  *    t0  takC  a  l£aSe'  the  Iessor  cannot  ^cover  as  rent  the  rent  agreed 

prestSlfo1;  ?.Fe^RTIES'  -  In  determining  whether  an  instrument  is  a 
iP3  th  in  endon  n?  f  y  a,\agreemfnt  to  lease,  the  controlling  consideration 
is  tne  intention  of  the  parties,  to  be  collected  from  the  whole  instrument  * 
if  it  In1  in"  KSta,1CeS  °f  illconve"^»ce  apparent  on  the  fac o "the i  trument 
It  M  h  ^  COnstrued  as  a  lease,  indicate  the  intention  of  the  parties  tha 
tesSument^tma^^?  "  P--ssion  is  take?  under  U&e 

Te  t Im  e  H  U,  showing  the  intention  that  it  should  operate 
tt  tS  Vh    f  '  taklng  °f  P°ssession  is  not  conclusive.*  Where 

the  terms  of  the  tenancy  are  not  definitely  fixed,  the  court  will  presume  that 

n Toymen fo Tlele^  ^  that  sh°uld  op-Hnly  as 

tliatfh D rtv  intendfnaV    T        TJ*  °n  the  faCe  of  instrument 

c    Cd   0?Dfmis?      Vs  an ^reement  to  lease  only  is  apparent." 

from  an  agreement  to  i  ~  Jo.Jenude\™  instrument  a  lease  as  distinguished 

demis "    aZI      If'  "  Sh°Uld  C°ntain  WOrds  ^Porting  a  present 

tut™  a lease ^  The  ^r?«  '  1  imp°rt  f  prCSent  dem''Se  are  Sufficient  ^  consti- 
a  lease,     the  words     demise,  lease,  and  to  farm-let"  are  the  proper 


Stocks,  31  U.  C.  Q.  B.47;  Harrison  v.  Parmer, 
70  Ala.  157;  Potter  v.  Mercer,  53  Cal.  667- 
Gibson  v.  Needham,  96  Ga.  172-  Weed  -J 
Lindsay,  88  Ga  686;  Billings  v.  Canney,  57 
Mich.  425;  People  v.  Gillis,  24  Wend  (N  Y  ) 
201 ;  Jackson  v.  Delacroix,  2  Wend.  (N  Y  )  jiv 
Norman  v.  Wells,  17  Wend.  (N.  Y.)  136  Salo- 
(N°nY  )  ^0i3berg'  (SuPm-  Ct-  APP-  T.)  29  Misc. 

1.  Brashier  v.  Jackson,  6  M.  &  W  549 

2.  Chapman  v.  Towner,  6  M.  &  W.  100 •  Doe 
v    Foster    3  C  B.  215,  54  E.  C.  L.  215.'  See 

I   ™  e,LANDL°RD  and  Tenant,  ante,  p.  140 

3  Walsh  v.  Lonsdale,  21  Ch.  D.  9;  Cheney 
v.  Netvberrv,  67  Cal.  125. 

4  -Arnold  v.  R.  Rothschild's  Sons  Co..  37 
N  Y.  App.  Div.  564;  Foster  v.  Reeves,  (1892 
2  y  255;  Hamerton  v.  Stead,  5  Dovvl  &  R 
205;  Dunk  v.  Hunter,  5  B.  &  Aid.  322  7  E  c' 
U  115;  Hegan  v.  Johnson,  2  Taunt.  148 
See  the  title  Distress,  vol.  9,  p  617 

5.  Intention  of  Parties  —  England.  —  Clayton 
v  Burtenshavv,  5  B.  &  C.  41,  11  E.  C  I  n8- 
Mratton  v  Pettit,  16  C.  B.  420,  81  E.  C.  L.  420' 

.Do,V\AsrhbB™er'  5  I'  R-  ^  D°e  v.  Powell,' 
r-  ,,  %  98o,  49  E.  C.  L.  980;  Morgan  v. 
B 1, sell,  3  Taunt.  65;  Taylor  v.  Caldwell,  3  B 

f  r  I6,  L13  E-  C"  L"  826:  Gore  »■  Lloyd,  13 
L.  J.  Exch.  372;  Doe  v.  Clare,  2  T    R  7-10- 

m  %  2  £  *  S"  255=  Doe  v.  Powell," 
8  Scott  N.  R.  687;  Browne  Warner  14  Ves 
Jr.  156;  Doe  v  Smith,  6  East  530;  Fenner  v. 
Hepbarn  a  Y.  &  C.  Ch.  159;  PO0le  v.  Bentley, 
12  East  168.  ' 

Canada.  —  Cumming  v.  Hill.  6  U.  C  O  B 
V.  5.  303.  ** 
Connecticut.  —  Buell  v.  Cook,  4  Conn  238 
Oeorgia.  —  Weed  7'.  Lindsay,  88  Ga.  686 
Illinois.  —  Griffin  v.  Knisely,  75  111.  4II. 
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Massachusetts.  —  Bacon  v.  Bowdoin,  22  Pick 
(Mass.)  401;  Kabley  v.  Worcester  Gas  LiVht 
Co.,  102  Mass.  392. 

Missouri.  —  Western  Boot,  etc.,  Co.  v  Gan- 
non, 50  Mo.  App.  642. 

,^Ni1\  York-  —Jackson  v.  Delacroix,  2  Wend. 
(N.  Y.)  433;  Hallett  v.  Wylie,  3  Johns.  (N  Y  ) 
f7L3  ^-,Dec"  4";  Thornton  v.  Payne,  5 
Johns  (N.  Y074;  People  v.  Gillis,  24  Wend. 
(N.  Y.)  201;  Arnold  r.  R.  Rothschild's  Sons 
Co.,  37  N.  Y.  App.  Div.  564. 
_  The  same  rule  applies  where  the  agreement 
is  not  reduced  to  writing,  the  words  used  indi- 
cating the  intention.  Griffin  v.  Kniselv  7<;  111 
411.  ■"  13 

An  express  provision  that  an  instrument 
shall  not  operate  as  a  present  demise  is  of 
course  conclusive  of  the  intention-  of  the 
parties.  Perring  v.  Brook,  7  C.  &  P.  360,  32 
E.  C.  L.  543. 

6.  Morgan  v.  Bissell,  3  Taunt  65 

7.  Possession  Taken  by  Lessee.  -  Hancock  v 
Caffyn,  8  Bing.  358,  21  E.  C.  L.  3:8;  Jenkins 
w.  Eldredge,  3  Story  (U.  S.)  325;  Jackson  v. 
Kisselbrack,  10  Johns.  (N.  Y.)  336,  I  Am.  Dec. 

8.  Harrison  v.  Parmer,  76  Ala.  157. 

9.  Terras  of  Tenancy  Not  Definitely  Fixed.  — 

Dunk  v.  Hunter,  5  B.  &  Aid.  322,  7  E  C  L 
ns;  John  v.  Jenkins,  1  Cromp.  &  M.  227: 
Pentland  v.  Stokes.  2  Ball  &  B.  68-  Doe  v 
Clarke  7  Q.  B.  an,  53  E.  C.  L.  211 ;  Cheney 
v.  Taylor,  1  U.  C.Q.B.166;  Haughery  v.  Lee 
17  La  Ann.  22;  Howard  v.  Carpenter,  11  Md 
259.  Hobart  v.  Murray,  54  Mo.  App.  249. 

10.  Hayward  v.  Haswell,  6  Ad.  &  El.  265  33 
L.  C.  L.  79.  J' 

11.  Clayton  v.  Burtenshaw,  5  B.  &  C.  41  n 
c,.  C  L.  138. 
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Agreements  to  Lease. 

i  hnt  anv  others  which  show  the  intention  of  the  parties  that  one  shall 
words;  but  any fOtners  w  .  d  the  other  come  into  it  for  a  cer- 

divest  himself  of  the  right  to  possession  n  of  {      amount  to  a 

tain  time,  whatever  be  the  term, win,  k  t,  ,    .,  h       been  held  apt 

lease.*    The  terms    ■W^Jf^Sto  g  that  if  the  agreement  in  which 

of  the  term  may  also  ^  d*Pen°e °"  „tly  corfstructed  will  not  prevent 

hot  only  as  an  agreement  for  a  'e-^  An  .  » ^  bccause  lhe  kssee. 
Sre^es^a'ltSf^  SKTdSS?^  »»  inspection  refuses  to 

rae„t  do. .  «*  cont*. mlly  an  agree- 
2S.fflS»  ""ere  present  words  of  demise  are  used, 


1  Formal  Words  of  Letting  Not  Required.  — 

Becher  v.  Woods,  16  U.  C.  C.  P.  29;  Prosser 
.  Henderson,  20  U.  C.  Q.  B.  438;  Shaw  v. 
Farns worth,  108  Mass.  357;  Jackson  v .  Dela- 
croix, 2  Wend.  (N.  Y.)  433;  £oyne  ^ner 
(N  Y  City  Ct.  Gen.  T.  41  N.  Y.  St.  Rep.  93, 
People  v.  Kelsey,  (Supm.  Ct.  Gen.  T.)  14  Abb. 
Pr  (N    Y.)  372.  .      ,,  .. 

The  words  "  he  [the  lessee]  shall  enjoy,  if 
unrestrained,  are  sufficient  to  constitute  a 
present  demise.    Doe  v.  Ashburner,  5  T.  K. 

l6i".  England.  -  Duxbury  v.  Sandiford  80  L. 
T.  N.  S!  552;  Doe  v.  Ries,  8  B.ng.  178,  21 E. 
C  I  261-  Wright  v.  Trevesant,  3  C.  «  V.  441, 
14  £  C.  L.  385;  Stanifor.h  v.  Fox,  7  B.ng .  500. 
20  F  C  L.  240;  Rollason  v.  Leon.  7  H.  oX  IN. 

Doe  v.  Benjamin,  9  Ad.  &  El.  644,  3^  E. 
C  I    228-  Chapman  v.  Bluck,  4  Bing.  N.  Cas. 

"bSZ -Cubing  ,Hul6UCQB. 
O  S  V>r.  Grant  v.  Lynch,  6  U.  C.  r.  175, 
14  U  C  Q  B  148.  See  also  Hurley  v.  Mc- 
Donell,  it  U.  C.  Q.  B.  208. 

QM*rf  ^afeJ.  —  Jenkins  v.  Eldredge,  3  Story 

^California.  -  Rice  v.  Whitmore,  74  Cal.  619, 
c  Am.  St.  Rep.  479-  „.  r  „ 

5  Massachusetts.  -  Kabley  v.  Worcester  Gas 
Light  Co.,  102  Mass.  392-  See  a,so  HinckleV 
v.  Guyon,  172  Mass.  412- 

Missouri.  -  Western  Boot,  etc.,  Co.  ».  Gan- 
non, 50  Mo.  App.  642.  , 

V<i  For*.  -  Ste.nfield  v.  Wilcox,  Supm. 
Ct.  APP.  T.)  26  Misc.  (N.  Y.)4oi;  Hailett  ». 
Wylie,  3  Johns.  (N.  Y  ) 44,  3  Am  Dec  4S7. 
Thornton  ...  Payne,  5  Johns. (N.  Y.) 4!  Hurl- 
but  *.  Post,  1  Bosw.  (N.  Y.)  28;  Aver.ll 
Taylor  8  N.  Y.  44-  Compare  Becker  a.  De 
Forest,  1  Sweeny  (N.  Y.)  52S 


Pennsylvania.— SK^\  v.  Frick,  56  Pa.  St. 

I7See  also  Johnson  v.  Phoenix  Mut.  L.  Ins. 
Co.,  46  Conn.  102. 

3  Term  to  Commence  in  Futuro.  —  Bacon  v. 
Bowdoin,  22  Pick.  (Mass.)  401;  Shaw  v.  Farns- 
worth,  108  Mass.  358;  Weed  v.  Crocker  13 
Gray  (Mass.)  219;  Becar*.  Flues,  64  K.  V  5i». 

4.  Western  Boot,  etc.,  Co.  v.  Gannon,  50 

M5'  Lease  of  Property  to  Be  Constructed.  —  Peo- 
ple v.  Kelsey,  (Supm.  Ct.  Gen.  T.) ,14  Abb ,  Pr 
(N.  Y.)  372;  Bacon  v.  Bowdoin,  22  Pick.  (Mass.) 

4°6.  Morgan  v.  BisseW,  3  Taunt.  65^ Taylor v 
Caldwellf  3  B.  &  S.  826    113  E.  C  L .  826 
Fenner  v.  Hepburn,  2  \.  &  C.  Ch.  i5g,  Jack- 
son v.  Delacroix,  2  Wend.  (N.  Y.)  433- 

7.  Clarke  v.  Moore,  7  L-.  Eq.  515- 

8   Rice  v.  Brown,  81  Me.  56. 

9'  Provision  for  Executing  Further  Instrument 
of  Demise  -  England.  -  Doe  v.  Ashburner  5 
T  R  16  v  Bicknell  v.  Hood,  5  M.  &  W.  104. 
Rollason  V.  Leon,  7  H.  &  N.  73;  Brashier  v 
lackson,  6  M.  &  W.  549;  Chapman  v.  Towner 
6  M.  &  W.  100;  Tempest  v.  Raw  ing.  13  East 
18;  Doe  r,  Foster,  3  C  B.  215,  54  E.  C.  L.  215, 
Dunk  v.  Hunter,  5  B.  &  Aid.  322,  7  E.  C  L. 
„S;  Goodtitle  v.  Way,  1  T.  R  735:  Rawson 
I.  Eicke.  7  Ad.  &  El.  451,  34  E.  C.  L  142;  Doe 
*  Smith,  6  East  530;  John  v.  Jenkins  1 
Cromp.  &  M-  227;  Jones  v.  Reynolds.  Q.  B. 
5o6,  4t  E.  C.  L.  646;  Browne  v.  Warner,  M 

Vet.  Tr.  156;  J°"es  ^  n''n 
62;  Bond  w.  Rosling,  30  L-  J.  Q.  «•  237- 
OvuHfe.  —  McLean  v.  Young,   1  1- .  U  ^ 

P".J/,i^/;/<!.  —  Harrison  ».  Parmer,  7c .Ala  .157- 
CaKfomia.  —  Potter  w.  Mercer.  53  Cal. J 66/. 
Connecticut.  -  Buell  ».  Cook,  4  Conn.  23S. 
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LEASES. 


Terms  of  Lease  to  Be  Executed. 


and  possession  follows,  the  instrument  should  be  construed  as  a  lease  thoueh 
there  is  superadded  a  provision  for  the  execution  of  a  further  lease  1 

3.  Terms  of  Lease  to  Be  Executed.  -  Both  parties  have,  of  course,  the  right 
to  demand  that  the  lease  to  be  executed  shall  comply  with  the  terms  of  the 
agreement.2 

Usual  Covenants  and  Provisions.  —  If  the  agreement  does  not  specify  the  cove- 
nants to  be  contained  in  the  lease,  this  should  contain  only  the  usual  cove- 
nants and  provisions.*  Agreements  to  lease,  however,  often  provide  expressly 
for  the  insertion  in  the  lease  of  the  "  usual  covenant,"  whence  have  risen  a 
number  of  decisions  with  regard  to  what  are  usual  covenants  and  provisions. 
It  has  been  held  that  this  was  a  question  of  fact,"*  and  that  at  different  times 
and  places  the  practice  may  vary.*  The  court  may  look  to  books  of  precedents 
in  determining  what  covenants  are  usual, «  and  experts,  such  as  conveyancers 
may  testify  in  regard  thereto.'  So  also  the  question  is  to  be  determined  in 
the  light  of  the  character  of  the  property  leased,*  and  the  custom  in  the  neigh- 

t£\°£i  fWh6rf  ^ £artl6S'  fftCr  stiPuIati"g  ^  the  agreement  to  lease  hat 
the  ease  is  to  contain  the  usual  covenants,  further  undertake  to  specify  what 

specified'  tCo0nSldered  t0  be  USUal<  no  covenants  are  to  be  asserted  beyond  those 

Covenants  Held  Usual.  —  The  following  covenants  have  been  held  usual  •  a  cove- 
nan  by  the  lessee  to  pay  rent ;  »  a  covenant  by  the  lessee  to  repair ;  where 
he  lease  is  at  a  net  rent,  a  covenant  by  the  lessee  to  pay  taxes;  "  provision 
or  entry  by  the  lessor  to  view  the  state  of  repair;  "  a  covenant  by  the  lessor 
for  quiet  enjoyment.15  '        1  iU1 

Covenants  Held  Not  Usual.  -  The  following  covenants  have  been  held  to  be 
unusual:  covenants  against  assignments  or  underletting  without  the  consent 

Illinois.  —  Griffin  v.  Knisely,  75  111.  411. 
Massachusetts.  —  McGrath    v.    Boston  ' 
Mass.  36g. 

Mew  York.  —  Arnold  v.  R.  Rothschild's  Sons 

/7?"w?7 £ ■  Y'  App-  Div-  56^;  F'eming  v.  Ryan, 
(C.  PI.  Gen.  T.)  10  Misc.  (N.  Y.)  420 

Virginia.  —  Boisseau  v.  Fuller,  96  Va.  45. 

An  agreemeni  whereby  A  agreed  "  ihat  he 
would  by  indenture  demise  to  B  "  a  certain 
house  consiitutes  only  an  agreement  for  a 
lease.    Hegan  v.  Johnson,  2  Taunt.  148. 

1.  England.  —Curling  v.  Mills,  6  M.  &  G 
173,  46  E.  C.  L.  173;  Poole  v.  Bentley,  12  East 
16S;  Alderman  v.  Neate,  4  M.  &  W.  704-  Wil- 
sth  v.  Chisholm,  4  C.  &  P.  474,  i9  E.  C  L 
480;  Chapman  v.  Bluck,  4  Bing.  N.  Cas.  187! 
33  E.  C.  L.  317;  Sianiforlh  v.  Fox,  7  Bing.  590' 
20  E.  C.  L.  249;  Tarie  v.  Darbv,  15  M  &  W 
6ot;  Furness  v.  Bond,  4  Times  L.  Rep  457: 
Harrington  v.  Wise,  Cro.  Eliz.  486-  Baxier  v 
Browne,  2  W.  Bl.  973;  Barry  v.  Nugent  3 
Dougl.  179  26  E.  C.  L.  71;  Warman  v.  Faith- 
ful, 5  B.  &  Ad.  1042,  27  E.  C.  L.  261;  Doe  v 
Benjamin,  9  Ad.  £  El.  644,  36  E.  C.  L  228- 
Hancock  v.  Caffyn,  8  Bing.  358,  21  E  C  L* 
318;  Pearce  v.  Cheslyn,  4  Ad.  &  EI.  225,  31  E. 

S".  5o4:^POJ  v-  Groves.  15  Easi  244;  Doe  v. 
Ries,  8  Bing.  178,  21  E.  C.  L.  261;  Pinero 
v.  Judson,  6  Bing.  206,  19  E.  C.  L.  56,  3  M  & 
P.  497- 

United  Stales.  —  Jenkins  v.  Eldredge,  3  Slory 
(u.  S.)  325. 

t  ¥ew  ,Xork-  —Jackson    v.    Kisselbrack,  10 
Johns  (N.  Y.)  336,  6  Am.  Dec.  341;  Jourgen- 
sen  v.  Traitel,  (Supm.  Ct.  Gen.  T.)  47  N.  Y.  St 
ReP-  4r3;  Jackson  v.  Van  Hoesen,  4  Cow.  (N. 
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V.)  325;  People  v.  St.  Nicholas  Bank,  3  N  Y 
App.  Div.  544. 

2.  Terms  of  Lease  to  Be  Executed.  —  Vonhollen 
v.  Knowles,  12  M.  &  W.  602. 

3.  Proper!  v.  Parker,  3  Myl.  &  K.  280- 
Cwilhrn  v.  Stone,  3  Taunt.  433;  Clark  v.  Clark 
49  <-aI-  586;  Eaton  v.  Whitaker,  18  Conn.  233] 
44  Am.  Dec.  586;  Hayden  v.  Lucas  18  Mo' 
App.  325. 

4.  What  Are  Usual  Covenants  and  Provisions  — 

Hampshire  v.  Wickens,  7  Ch.  D.  555;  Brookes 
v.  Drysdale,  3  C.  P.  D.  52;  Bennet  v.  Womack, 
7  ti.  &  C.  627,  14  E.  C.  L.  104.  Compare  Hen- 
derson v.  Hay,  3  Bro.  C.  C.  €32. 

b.  In  re  Anderton,  45  Ch.  D.  476;  Hampshire 
v.  Wickens,  7  Ch.  D.  555. 

6.  Hampshire  v.  Wickens,  7  Ch  D  c,cc 

7.  Han  v.  Hart,  18  Ch.  D.  670. 

8.  Bennet  v.  Womack,  7  B.  &  C.  627,  14  E 
C.  L.  104;  Strelley  v.  Pearson,  15  Ch  D  113' 
Hampshire  v.  Wickens,  7  Ch.  D.  5^5.  Com- 
pare In  re  Lander,  (1892)  3  Ch.  41. 

9.  Bell  v.  Barchard,  16  Beav.  8;  Hodgkin- 
son  v.  Crowe,  L.  R.  19  Eq.  591;  Parish  v. 
Sleeman,  1  De  G.  F.  &-J.  328. 

10.  In  re  Anderton,  45  Ch.  D.  476. 

11.  Covenants  Held  Usual.  —  Tavlor  v.  Horde 
1  Burr.  60. 

12.  Kendall?/.  Hill,  6  Jur.  N.  S.  968;  Sharp  v 
Milhgan,  23  Beav.  422;  Doe  v.  Withers,  2  B 
&  Ad.  903,  22  E.  C.  L.  210. 

13.  Bennet  v.  Womack,  7  B.  &  C.  627,  14  E. 
C.  L.  104. 

14.  Hampshire  v.  Wickens,  7  Ch.  D  561 
See  also  Blakesley  v.  Whieldon,  1  Hare  176 

15.  Hampshire  v.  Wickens,  7  Ch.  D.  561. 
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of  the  lessor  -  1  a  covenant  to  pay  fines  in  case  of  subletting;  *  a  covenant  by 
L  lessee to  'reside  personally  upon  the  premises ;»  a  covenant  by  the  lessee 
n  rebuild  in  case  of  accidental  destruction  of  buildings;*  stipulations  in 
restrain^ of  trade  as  against  the  carrying  on,  upon  the  premises,  ^  particular 

i  les  or  busmesses.^  or  an  affirmative  covenant  to  carry  on  upon  the  prem- 
ses  the :  pSSX  business  for  which  the  premises  are  leased  ;  •  a  covenant  by 
he  le  sefto  in  ure/  though  with  regard  to  the  present  pract.ee  such  a  cove- 
nant Seht  now  be  considered  usual ;  ■  a  provision  exempting  the  lessee  from 
Kb  li  v  to  rebuild  in  case  of  the  destruction  of  the  premises  by  fire  through 
u     Silence  »  a  covenant  by  the  lessor  to  rebuild  in  case  o  the  destruction 
of  buMing?"  or  a  provision  suspending  rent  in  case  of  their  destruct.on  ;» 
a  rnvenant  bv  the  lessor  to  insure.12  , 
Prov  ions  for  Re-entry.  —  A  provision  for  re-entry  by  the  lessor  upon  breach 
of  the Tree's  covenants  in  the  lease,  other  than  for  the  payment  of  rent  is- 
not  gene  ally  considered  a  usual  provision,  and  the  lessor  is  not  entitled  to 
have  such  a  provision  inserted  unless  expressly  provided  for  m  the  agreement. 
It  mav  however,  be  usual  with  regard  to  leases  of  particular  property." 

T  Breach  of  Agreement  to  Lease.  -  The  direct  refusal  of  either  party  on 
demand  to  take  of  give  the  lease  as  agreed  is,  of  course,  a  breach  of  his  agree- 
men?  «  Ti  e  agreement  to  lease  is  also  broken  if  the  intended  lessor,  at  the 
time  when  the  lease  should  be  executed,  has  not  the  title  to  grant  it,  since  he 

molied  v  u ndertakes  that  he  has  such  title  as  will  enable  him  to  execute  a 
valid Tease  "  The  intended  lessee  had,  at  common  law  the  right  to  call  upon 
the  lessor  for  an  inspection  of  his  title."  In  England,  however  this  right  has 
w,  Sen  from  the  lessee  by  statute,  unless  the  contract  to  lease  expressly 
^des  to  the  contrary"     L  action  for  breach  of  the  defendant's  contract 


1.  Covenants  Held  Unusual.  —  In  re  Lander, 
fi8o2)  3  Ch.  41;  Hampshire  v.  Wickens,  7  Ch. 
D  «V  Buckland  v.  Papillon.  L.  R.  1  Eq.  477. 
affirmed^.  R.  2  Ch.  67;  Blacker  v  Mathers, 
6  Bro.  P.  C.  (Toml.  ed.)  334;  Church  v.  Brown, 
1  c  Ves.  Jr.  258;  Bishop  v.  Taylor,  60  L.  J.  y. 
B  556.  See  also  Eadie  v.  Addison,  52  L.  J. 
Ch  8o-  Henderson  v.  Hay,  3  Bro.  C.  C.  632; 
Vere  v.  Loveden,  12  Ves.  Jr.  179;  Browne  v. 
Raban,  15  Ves.  Jr.  528;  Ex  p.  Lucas,  3  Deac. 
&  C  144.  Compare  Haines  v.  Burnett,  27 
Beav'.  500;  Morgan  v.  Slaughter,  I  Esp.  8; 
Haberdashers'  Co.  v.  Isaac,  3  Jur.  N.  S.  611, 
Folkingham Croft,  3  Anstr  700 

2.  Brookes  v.  Drysdale,  3  C.  P.  D.  52;  Doe 
v.  Williams,  11  Q.  B.  688,  63  E.  C.  L.  688 

3.  In  re  Lander,  (1892)  3  Ch.  41;  Clark  v. 
Clark,  49  Cal.  586. 

4.  Doe  v.  Withers,  2  B.  &  Ad.  903,  22  b.  C. 

L.  210.  „   _  - 

5.  Wilbraham  v  Livesey,  18  Beav  206; 
Propert  v.  Parker,  3  Myl.  cS:  K.  280;  Van  v. 
Corpe  3  Myl.  &  K.  269.  See  also  Hayward  v. 
Parke',  16  C.  B.  295,  81  E.  C.  L.  295. 

6  Doe  v.  Guest,  15  M.  &  W.  160. 

7.  Cosser  v.  Collinge,  3  Myl.  &  K.  283. 

8.  Bodman  v.  Murphy,  35  Md.  154- 

9.  Bodman  v.  Murphy,  35  Md.  154- 

10  Doe  v.  Sandham,  1  T.  R.  7°5- 

11  Doe  v.  Sandham,  1  T.  R.  705;  Eaton  v. 
Whitaker,  18  Conn.  233,  44  Am  j Dec.  586. 

12.  Bodman  v.  Murphy,  35  Md.  154.  . 

13  /«  ;v  Anderton.45  Ch.  D.476;  Hodgkin- 
son  v  Crowe,  L.  R.  10  Ch.  622.  Compare 
Haines  v.  Burnett,  27  Beav.  500;  Haberdashers 

Co.  v.  Isaac,  3  Jur-  N-  S-  6n-       .r   .  , 

A  power  of  re-entry  in  a  lease,  if  the  lessee 
and  his  assigns  become  bankrupt  or  make  a 
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composition  with  creditors,  or  if  execution 
should  issue  against  either  of  them,  is  un- 
usual, and  an  intended  assignee  is  not  bound 
to  accept  an  assignment  of  a  lease  containing 
such  a  covenant.  Hyde  v.  Warden,  3  Ex.  D. 
72,  37  L.  T.  N.  S.  567.         n  „  <  x,  n 

14.  Bennet  v.  Womack,  7B.  C.  627.  14  t.  L. 
L  104  (lease  of  public  house). 

15.  Refusal  to  Perform  Agreement.— See  Gwil- 
lim  v.  Stone,  3  Taunt.  433;  Collins  v.  WHlmott, 
13  W  R.  204,  11  L.  T.  N.  S.  340;  Rice  v. 
Whitmore,  74  Cal.  619.  5  Am.  St.  Rep.  479: 
Freeland  v.  Ritz,  154  Mass.  257,  26  Am.  M. 
Rep.  244.  , 

The  lessor  is  not  entitled  to  demand  that  ine 
execution  of  the  counterpart  by  the  lessee 
shall  be  witnessed  by  his  agent,  and  a  refusal 
to  execute  a  lease  unless  the  lessee  consents 
to  allow  the  counterpart  to  be  so  witnessed  is 
a  breach  of  the  lessor's  agreement.  Borradaile 
v.  Smart,  5  W.  R.  270. 

\  notice  by  the  lessor  to  the  lessee  that  the 
former  will  not  give  the  latter  a  lease,  releases 
the  latter  from  all  obligation  to  perform. 
Samuel  v.  Roberts,  (County  Ct.)  27  Misc.  (N. 

16.9Stranks  v.  St.  John,  L.  R.  2  C.  P.  376: 
De  Medina  v.  Norman,  9  M.  S:  W.  820;  Hoare 
v.  Chambers,  11  Times  L.  R.  185;  Roper  v. 
Coombes,  6  B.  &  C.  534.  *3  E  C.  L.  246; 
Gwillim  v.  Stone,  3  Taunt.  433-  Compare  Jack- 
son v.  Cobbin,  8  M.  &  W.  790;  Temple  v. 
Brown,  6  Taunt.  60,  1  E.  C.  L.  306. 

17.  Keech  v.  Hall.  I  Dougl.  21;  Purvis  v. 
Rayer,  9  Price  488;  Fildes  v.  Hooker,  2  Menv. 

4218.  37  &  38  Vict.,  c.  78;  44  &  45  Vict.,  c.  41; 
Jones  v.  Watts,  43  Ch.  D.  575:  Gosling  *. 

Volume  XVIII. 


Agreements  to  Lease. 


LEASES. 


Remedies  for  Breach. 


to  give  a  lease  cannot  generally  be  brought  before  the  date  upon  which  the 
plaintiff  was  to  receive  possession;1  but  if  the  defendant  puts  it  out  of  his 
power  to  grant  the  lease  to  the  plaintiff,  by  granting  a  lease  to  a  third  person 
to  extend  beyond  the  time  at  which  the  lease  to  the  plaintiff  is  to  be  granted, 
the  plaintiff  may  immediately  sue  for  his  damage  without  waiting  until  the 
time  when  he  will  be  entitled  to  the  lease.3 

Demand  for  Lease.  —  To  put  the  intended  lessor  in  default,  the  lessee  must 
make  a  demand  for  a  lease,  especially  where  he  has  entered  into  and  enjoyed 
the  possession  without  a  lease  being  executed.3 

Duty  to  Tender  Lease  for  Execution.  —  Where  the  agreement  is  to  give  a  lease,  it 
is  not  incumbent  upon  the  lessee  to  tender  a  lease  for  execution,4  and  this  is 
especially  true  where  the  agreement  provides  that  the  lease  is  to  be  prepared 
at  the  expense  of  the  lessor.5  If  the  lessor  tenders  to  the  lessee  for  execution 
a  lease  which  contains  unauthorized  provisions,  the  refusal  of  the  lessee  to 
execute  such  lease  is  not  a  breach  of  his  agreement  to  take  a  lease.6 

Condition.  —  Of  course,  if  the  agreement  to  give  or  take  a  lease  is  subject  to 
a  condition  precedent,  there  cannot  be  a  default  until  the  performance  of  the 
condition.7 

5.  Remedies  for  Breach  —  a.  Breach  by  Lessor  —  Action  for  Damages.  —  Where 
the  proposed  lessor  refuses  to  execute  the  agreed  lease,  the  lessee  may,  of 
course,  maintain  an  action  for  damages.8 

Specific  Performance.  —  The  lessee  may,  if  he  prefers,  sue  in  equity  to  compel 
the  specific  performance  of  the  agreement  to  lease.9  The  terms  of  the  lease 
directed  to  be  executed  must  comply  with  the  terms  of  the  agreement ;  specific 
performance  with  a  variation  cannot  be  supported  ; 10  and  where  the  agreement 
is  in  writing,  parol  evidence  is  not  admissible  to  vary  its  terms,11  nor  can  the 
parties  subsequently,  by  parol,  vary  the  written  agreement  so  as  to  enable  the 
specific  performance  of  the  agreement  with  such  variations.13  When,  how- 
ever, the  lessor  cannot  give  a  lease  for  the  term  agreed  upon,  he  has  been 
compelled  to  grant  such  a  lease  as  he  could  legally  execute,  and  compensation 
awarded  the  lessee  for  any  difference  in  value  between  the  term  which  the 
lessor  had  agreed  to  grant  and  that  which  he  could  legally  grant ; 13  and  where 

Woolf,  (1893)  i  Q.  B.  40;  Re  Pursell,  W.  N.  Y.  City  Ct.  Gen.  T.)  7  Misc.  (N    Y)  431- 

1893,  152;  Patman  v.  Harland,  17  Ch.  D.  353;  Guffey  v.  Clever,  146  Pa.  St.  548;   Win  ton'* 

Mogndge  v.  Clapp,  (1892)  3  Ch.  382.  Appeal,  in  Pa.  St.  387. 

1.  Fhckinger  v.  Forry,  6  Del.  Co.  Rep.  (Pa.)         The  action  may  be  maintained  immediately 

I5o'  t-.     .  ,  r>  o  ^  upon  the  refusal  of  the  lessor  to  perform  his 

^.  rord  v.  Uley,  6  B.  &  C.  325,  13  E.  C.  L.  agreement,  without  waiting  until  the  expira- 

l8„-  tion  of  the  period  for  which  the  lease  was  to 

3.  Manning  v.  West,  6  Cush.  (Mass.)  463.  be  given.    Taylor  v.   Bradley,  4  Abb.  App 

4.  Walker  v.  Kelly,  24  U.  C.  C.  P.  174;  Dec.  (N.  Y.)  363. 

Cantley  v.  Powell,  Ir.  R.  10  C.  L.  200.  9.  Specific  Performance.  —  Price  v.  Assheton 

The  lessee  may  expressly  contracl.  to  bear  1  Y.  &  C.  Exch.  82;  Hannan  v.  Towers  3  Har 

the  cost  of  preparing  the  lease.    In  re  Thomas,  &  J.  (Md.)  147,  5  Am.  Dec.  427-  Borradaile  v 

8  Beav.  145.    But  his  agreement  to  bear  the  Smart,  5  W.  R.  270;  Blakeney  v.  Hardie  Ir 

cost  of  preparing  the  lease  does  not  impose  on  R.  7  Eq.  472;  Draper  v.  Holbron  24  U  C  C 

him  the  costs  of  preparing  a  counterpart  if  re-  P.  122;  Simmons  v.  Campbell    17  Grant  Ch 

quired  by  the  lessor.    Jennings  v.  Major,  8  C.  (U.  C.)  612;  Purvis  v.  Hume,  8  N.  Bruns.  299- 

&  P.  61,  34  E  C  L.  293.  Brodie  v.  Si.  Paul,  1  Ves.  Jr.  326;  Rich  v. 

5.  Price -v.  Williams,  1  M.  <Sr  W.  6.  Jackson,  4  Bro.  C.  C.  514;  Robson  v.  Collins, 

6.  Hay  den  v  Lucas,  18  Mo.  App.  325.  7  Ves.  Jr  130;  Martin  v.  Pvcroft,  2  De  G.  M. 

7.  Tidey  v.  Mollett,  16  C.  B.  N.  S.  298,  in  &  G.  785;  Middleton  v.  Greenwood,  9  L.  T.  N. 
4              298'  Jenkelson  v.  Ruff,  (Supm.  Cl.  S.  572;  Barnard  v.  Cave,  26  Beav.  253. 

App.  T.)  31  Misc.  (N.  Y.)  276.    See  Hall  v.  Unconscionable  Agreement.  —  Equity  will  not 

Horton,  79  Iowa  352,  where  a  clause  calling  enforce  the  specific  performance  of  a  hard  and 

for  the  payment  by  the  lessee  of  a  certain  sum  unconscionable  agreement  to  lease.    Eaton  v. 

of  money  '  on  signing  of  said  lease,"  was  con-  Wilcox,  42  Hun  (N.  Y.)  61. 

sidered  as  not  imposing  a  condition  prece-  10.  Nurse  v.  Seymour,  13  Beav.  254-  Beeston 

deDnt-     .     M     „  v.  Siutely,  27  L.  J.  Ch.  156. 

8.  Action  for  Damages.  —  Price  v.  Williams.  11,  Londonderry  v.  Baker,  3  L.  T.  N  S  546- 
1  M.  &  \\.  6;  Ward  v.  Smith,  11  Price  19;  Dear  v.  Verity,  38  L.  J.  Ch.  297,  486 

Jaques  v.  Millar,  6  Ch.  D.  153;  Pulbrook  v.         12.  Price  v.  Salusbury,  32  Beav.  446 
Lawes,  1  Q.  B.  D.  284;  Cairnes  v,  Walter,  (N.        13.  Leslie  v.  Crommelin,  Ir.  R.  2  Eq.  134. 
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the  lessor  can  only  grant  a  lease  of  a  part  of  the  premises,  specific  perform- 
ance  w  th  regard  to  That  part  and  an  abatement  of  rent  have  been  decreed.* 
Also  in  a  suit  for  specific  performance,  damages  have  been  awarded  the  lessee, 
in  addition  to  specific  performance,  for  losses  incurred  through  the  failure 
of  the  lessor  to  perform  promptly  the  agreement.'  If  the  lessee  recovers 
damage  in  an  action  at  law  for  breach  of  the  lessor's  agreement  to  lease,  he 
cannot  afterwards  compel  specific  performance.-* 

Mandamus. -The  agreement  to  lease  cannot  be  enforced  by  a  writ  of 

mandamus^  ^  Lessee.  _  Where  the  lessee  refuses  to  accept  the  agreed 
lease  he  is  liable  to  the  lessor  for  damages  for  breach  of  the  agreement,*  and 
specific  performance  at  the  suit  of  the  intended  lessor  has  been  enforced  by 
comoelling  the  intended  lessee  to  accept  a  lease. 

6  Damages  Recoverable  for  Breach.  -  The  rules  relating  to  damages  for  the 
breach  of  contracts  for  the  sale  of  real  estate  »  have  been  held  applicable  to 
contracts  for  the  leasing  of  real  estate,  and  if  there  is  no  bad  faith  on  the  part 
of  the  lessor,  and  his  inability  to  perform  his  contract  is  due  to  an  unexpected 
h  firmi  y  in  his  title,  he  is  not  liable  for  any  damages  ;  •  but  where  a  person 
contacts  to  grant  a  lease  with  full  knowledge  that  he  has  no  title  the  other 
PartTmay  recover  as  damages  for  breach  of  the  agreement  the  value  of  the 
bargain  •    The  same  would  be  true  where  the  lessor  put  it  out  of  his  power 
t Iran"  the  agreed  lease,  by  giving  a  lease  to  a  third  person  ; «°  and  this  seems 
o  be  the  measure  of  damages  in  the  absence  of  special  circumst ances."  Still, 
the  lessee  is  not  necessarily  restricted  to  a  recovery  of  the  value  of  the  lease- 
holdabove  the  rent  agreed,  to  be  paid,  and  where  the  breach  by  the  lessor  is 
wrongful  other  dama|es  suffered  by  the  lessee,  which  can  be  considered  the 
direct  and  natural  consequence  of  the  lessor's  breach  of  contract,  are  recover- 
able  "    If  the  lessee  enters  into  possession  before  the  execution  of  the  lease 
and  erects  improvements  upon  the  premises,  and  the  lessor  is  unable  to  gran 
a  lease  by  reason  of  his  want  of  title,  the  parties  being  ignorant  of  the  want 
of  title  at  the  time  of  the  execution  of  the  agreement  the  lessor  will  not  be 
hable  for  the  moneys  laid  out  in  such  improvements."  Where  the  lessee  pays 
a  bonus  for  the  agreed  lease,  and  the  lessor  is  unable  to  execute  the  lease 
for  want  of  title,  tie  lessee  may  recover  such  bonus  as  money  paid  upon  a 
consideration  which  has  failed.14 

Kay  v.  Johnson.  2  Hem.  &  M   118.  Tti  Hall  »  Horton  70  Iowa  352,  the  plaintiff 

3.  Sainter  v.  Ferguson    I  ££  entitled  10  recover  as  damages,  for 

Orme  v.  Broughton,  10  Bing.  538,  25  E.  C.  L.      WMJ  ^lldefendanl>s  contract  l0  execute 

23i'  o  Pj„i  a  Fl  k  Bl  271  to  him  a  lease  of  a  hotel,  the  contract  price 

38  Ch.  D.  130,  BaB8allay  v-  1  etUt'  the  defendant  on  account  of  the  expected  lease. 

S.  637.  9+      c-  u  °37-  .    ,  (       ,     rPasonable  value  of  his  own  services 

S  ?d  BrtvlPefrr9"sS Sjf?   Edge    x  whilehwaTungntobl:Pen  the  hotel,  and  for  their 

J?hL  «J?  Pf»  v.  bS&*  Jrg34.  reasonable  persona,  expenses  »  go,ng  to  take 

J  See  the  title  ^NDoa  AND  PuacHASKR.  d™*^***  from  the  lessee's  use.of 

8.  Gas  Light,  etc.,  Co.  v.  Towse,  35  Ch.  U.  ^  °  *mises  t0  b.  demised  are  too  speculative 

548-  Robinson  v.  Harman,  1  Exch.  «5o.    See  to  be  recoverable.    Rhodes  ,.  Baird.  16  Oh.o 

A%:  SSt^a  a  c.  325.  n  a  c  l.    V  J^^JKSa^i  S 

l88-    ~  r-     u      /c,„m   rt   Ann  T1     »  Towse  « Ch.  D.  519;  Burrow  v.  Scammell, 

11.  Bacon  v.  Combes,  (Supm.  Ct.  App.  1.)      -  louse.  35  s  v  ohio  Sfc 

6ol  *  Y-    n  RPH  5£  Ohio  StS%7(3  olr'sed  /     g,7  VJSSS  m .Lawes,  .  Q.  B  D  2S4. 

Rhodes  *  Baud    16  Oh.o  St.  573.  Parsed         57.^  ^  ^     g  c  g  ^  6$  £  c  L 

Turner,  71  ra.  St.  50.  _,  .  0 

12.  Hanslip  «.  Padwick,  5  Exch.  6x5;  ISO.  ^ 
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III.  The  Lease  —  Execution  and  Formal  Pakts  —  1.  Technical  Forms  Not 
Required.  —  To  constitute  a  lease  no  particular  form  of  words  is  necessary 
Whatever  words  show  an  intention  on  the  part  of  the  lessor  to  dispossess  him- 
self of  the  premises,  and  on  the  part  of  the  lessee  to  enter  and  hold  in  subordi- 
nation to  the  lessor's  title,  are  sufficient.1 

2.  Writing.  —  At  common  law  a  parol  lease  for  a  term  of  years  was  per- 
fectly valid.  The  statutes  of  frauds,  however,  now  require  all  leases,  with  the 
general  exception  of  leases  for  a  year,  to  be  in  writing,  and  further  '"-enerally 
require  leases  for  terms  exceeding  three  years  to  be  by  deed.2 

3.  Late.  —  Where  the  lease  is  in  writing,  whether  by  deed  or  not  under 
seal,  it  need  not  necessarily  be  dated.3  And  the  fact  that  the  lease  is  dated 
as  of  a  date  subsequent  to  its  execution  is  immaterial.4 

4.  Consideration.  —  To  render  a  lease  operative  it  must  be  based  upon  a  con- 
sideration.5 The  usual  consideration  is  the  rendition  of  rent,6  but  it  need  not 
be  a  moneyed  rent  or  rent  in  kind  ;  mutual  advantage  or  detriment  is  sufficient 
to  sustain  the  lease,'  and  if  the  lease  is  under  seal,  the  seal  itself  imports  a 
consideration.** 

5.  Designation  of  Term.  -  The  lease  must  designate  with  certainty  the  term 
for  which  the  lessee  is  to  hold;  otherwise  it  will  be  void  for  uncertainty  9 
1  he  lease  need  not,  however,  specially  denote  the  time  for  the  beginning  of 
the  term,  if  such  time  can  be  collected  from  the  instrument  as  a  whole  IO  The 
beginning  of  the  term  may  also  be  made  dependent  upon  a  contingency  so  as 
to  render  the  lease  operative  upon  the  happening  of  some  contingency  11  ' 

6.  Description  of  Premises.  —  The  lease  must  designate  with  reasonable  cer- 


1.  Technical  Forms  Not  Required  —  Connecticut. 
—  Branch  v.  Doane,  17  Conn.  402. 

Delaware.  —  Williams  v.  Cleaver,  4  Houst 
(Del.)  453- 

Indiana.  —  Haywood  v.  Fulmer,  (Ind.  1892) 
32  N.  E.  Rep.  574,  citing  12  Am.  and  Eng. 
Encyc.  OFLAw(isted.)g76;  Emmons  v.  Kiger, 
23  Ind.  483;  Alcorn  v.  Morgan,  77  Ind.  184- 
Munson  v.  Wray,  7  Blackf.  (Ind.)  403. 

Kentucky.  —  Waller  v.  Morgan,  18  B.  Mon. 
(Ky.)  136. 

Maine.  —  Moshier  v.  Reding,  12  Me.  478. 
Missouri.  —  Boone  v.  Stover,  66  Mo.  430. 
New  Jersey.  —  Horner  v.  Leeds,  25  N   T  L 
112. 

New  York.  —  Coyne  v.  Feiner,  (N.  Y.  City 
Ct.  Gen.  T.)  16  N.  Y.  Supp.  203;  Peck  v. 
Hiler,  24  Barb.  (N.  Y.)  178. 

Pennsylvania.  —  Moore  v.  Miller,  8  Pa.  St. 
272;  Watson  v.  O'Hern,  6  Watts  (Pa.)  362; 
Steel  v.  Frick,  56  Pa.  St.  172;  Oram's  Estate,' 
3  Luz.  Leg.  Ob=>.  (Pa.)  393;  Bussman  v. 
Ganster,  72  Pa.  St.  285;  Noll  v.  Kline,  1  Dei. 
Co.  Rep.  (Pa.)  101. 

South  Carolina.  —  Maverick  v.  Lewis,  3  Mc- 
Cord  L.  (S.  Car.)  211;  Wilcox  v.  Bost'ick,  57 
S.  Car.  151. 

Canada.  —  Wolfe  v.  McGuire,  28  Ont.  45- 
Buckley  v.  Russell,  24  N.  Bruns.  205. 

In  Duncklee  v.  Webber,  151  Mass.  408,  it 
was  held  that  two  writings,  the  one  signed  'by 
the  lessor  stating  lhat  "  I  have  leased,"  etc., 
and  the  other  signed  by  the  lessee  stating  that 
"  I  have  leased  of."  etc.,  constituted  a  lease. 

An  Instrument  in  the  Form  of  a  Receipt  ac- 
knowledging the  receipt  of  money  as  rent  of  a 
house  was  held  to  be  a  lease.  Munson  v 
Wray,  7  Blackf.  (Ind.)403;  Eastman  v.  Perkins, 
in  Mass.  30;  Gibbons  v.  Dayton,  4  Hun  (N 
V-)  45i. 

License  to  one  to  enjoy  a  house  from  such  a 

60 1 


Blake 
12  N. 


time  10  such  a  time  may  constitute  a  lease. 
Branch  ;•.  Doane,  17  Conn.  402. 

2.  See  1  he  title  Statute  of  Frauds. 

3.  Date.  —  Goddard's  Case,  2  Coke  5; 
v.  Fash,  44  Til.  302;  Keyes  v.  Dearborn, 
H.  52;  Jackson  v.  Schoonmaker,  2  Johns.  (N. 
Y.)  230;  Church  v.  Gilman,  15  Wend.  (N.  Y.) 
656,  30  Am.  Dec.  82;  Green  Tp.  v.  Robinson 
Wright  (Ohio)  436. 

4.  Trull  v.  Granger,  8  N.  Y.  115. 

5.  Consideration.  —  Mclntyre  v.  Kingston  4 
U.  C.  Q.  B.  471. 

6.  Mclntyre  v.  Kingston,  4  U.  C.  Q.  B.  471. 

7.  Sufficiency  of  Consideration.  —  Gilpin  v. 
Adams,  14  Colo.  512;  White  v.  Walker,  31  111 
422;  Mitchell  v.  Com.,  37  Pa.  St.  187;  Visalia 
Gas,  etc.,  Co.  v.  Sims,  104  Cal.  326,  43  Am.  St. 
Rep.  105;  Allen   Koepsel,  77  Tex.  505. 

The  payment  of  one  dollar  and  the  erection 
by  the  lessee  of  machinery  upon  the  premises 
are  a  sufficienl  consideration.    Herrington  v. 
Wood,  6  Ohio  Cir.  Ct.  326,  3  Ohio  Cir.  Dec 
475- 

8.  Drew  v.  Buck,  12  Hun  (N.  Y.)  267.  See 
the  title  Seal. 

9.  Spies  v.  Voss,  16  Daly  (N.  Y.)  171. 

See  the  title  Landlord  and  Tenant,  ante 
p.  207. 

In  New  York  the  statute  provides  that  leases 
of  tenements  in  New  York  city,  which  do  not 
specify  the  term  granted,  shall  be  deemed 
valid  until  the  first  of  May  next  after  the  pos- 
session under  the  lease  shall  begin.  Spies  v 
Voss,  16  Daly  (N.  Y.)  171. 

10.  In  re  Lander,  (1892)  3  Ch.  41. 

11.  Bathe's  Case,  6  Coke  35;  Goodright  v. 
Richardson,  3  T.  R.  463;  Western  Boot,  etc., 
Co.  v.  Gannon,  50  Mo.  App.  642;  Insurance, 
etc.,  Co.  v.  National  Bank,  5  Mo.  App.  333,  71 
Mo.  58;  Gratz  v.  Coal  Co.,  1  Kulp  (Pa.)  53; 
Hammond  v.  Barton,  93  Wis.  183. 
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tainty  the  property  demised,  so  as  to  enable  it  to  be  identified-  otherwise  the 
lease  will  be  void  for  uncertainty.1  A  defective  description  of  the  premises 
may,  however,  be  aided  by  the  lessee's  being  put  into  possession  bo,  also, 
the  lessee  cannot  escape  liability  for  the  rent  as  provided  in  the  lease,  where 
he  enters  into  possession,  on  the  ground  that  the  description  of  the  premises 

^Vsienine  —  By  Lessor.  —  The  statute  of  frauds  requires  leases  for  certain 
term's  to  be  created  by  writing  signed  by  the  lessor,  and  unless  the  lease  is  so 
si-ned  it  is  inoperative.4  And  if  the  lease  is  signed  by  the  lessee  only,  and 
contains  covenants  on  his  part  running  to  the  lessor,  and  the  lessee  enters  into 
and  enjoys  the  possession  during  the  term,  the  lessor  cannot  maintain  an  action 
of  covenant  against  the  lessee  for  breach  of  the  covenants  on  the  latter  s  part ; 
but  if  the  lessee  enters  and  retains  possession  during  the  term  he  wd  be  liable 
for  the  rent  reserved.6  And  if  rent  notes  are  given  for  the  rental  they  are 
binding  upon  such  a  lessee.'  The  production  of  the  counterpart  signed  by 
the  lessee;  which  contains  a  recital  that  the  original  lease  was  signed  by  the 
lessor,  is  sufficient  proof  thereof  in  an  action  by  the  lessor  on  the  lease,  where 
the  lessee  had  entered  and  held  possession  during  the  term. 

By  Lessee. —A  lease  binding  upon  the  lessor  may  be  made  by  deed  poll 
signed  by  him  alone,9  and  such  a  lease  is  also  binding  upon  the  lessee,  pro- 
vided he  accepts  it; 11  but  to  render  the  lessee  liable  to  an  action  of  covenant 
on  covenants  contained  in  the  lease,  the  lease  must,  of  course,  be  signed  by 
him.12 


1.  Description  of  Demised  Premises.  —  Patterson 
v.  Hubbard,  30  111.  201;  Dingman  v.  Kelly,  7 
Ind.  717;  Hunt  v.  Campbell,  83  Ind.  48;  Dia- 
mond Plate  Glass  Co.  v.  Tennell,  22  Ind.  App. 
132-  Weaver  v.  Shipley,  127  Ind.  526;  Bailey 
v.  White,  41  N.  H.  337;  Jarboe  v.  Mulry,  49 
N.  Y.  Super.  Ct.  525;  Kea  v.  Robeson,  5  Ired. 
Eq.  (40  N.  Car.)  375;  Bingham  v.  Honeyman, 
32  Oregon  129;  Noyes  v.  Stauff,  5  Oregon  455; 
Dougherty  v.  Chesnutt,  86  Tenn.  r. 

2.  Pierce  v.  Minturn,  1  Cal.  470;  Bulkley  v. 
Devine,  127  111.  406;  Weaver  v.  Shipley,  127 
Ind.  526;  Appleton  v.  O'Donnell,  173  Mass. 
398;  Lush  v.  Druse,  4  Wend.  (N.  Y.)  313;  Mc- 
Lennan v.  Grant,  8  Wash.  603. 

3.  Whipple  v.  Shewalter,  91  Ind.  114;  Hoyle 
v.  Bush,  14  Mo.  App.  408. 

4.  Signature  by  Lessor.  —  Pierce  v.  Minturn, 
1  Cal.  470;  Clemens  v.  Broomfield,  19  Mo.  ri8; 
Hyatt  v.  Third  Baptist  Church,  10  Mo.  App. 
582;  Nickolls  v.  Barnes,  32  Neb.  195.  See  the 
title  Statute  of  Frauds. 

5.  Pitman  v.  Woodbury,  3  Exch,  4;  Swat- 
man  v.  Ambler,  8  Exch.  72;  How  v.  Greek,  10 
Jur.  N.  S.  1187;  Traylor  v.  Cabanne,  8  Mo. 
App.  131 ;  Jennings  v.  McComb,  112  Pa.  St.  518. 
Compare  Cooch  v.  Goodman,  6  Jur.  779;  Ave- 
line  v.  Whisson,  4  M.  &  G.  801,  43  E.  C.  L.  414. 

6.  Evans  v.  Conklin,  71  Hjn  (N.  Y.)  536; 
Loughran  v.  Smith,  75  N-  Y.  205,  affirming  11 
Hun  (N.  Y.)3ii;  Zink  v.  Bohn,  (Buffalo  Super. 
Ct.  Gen.  T.)  3  N.  Y.  Supp.  4;  Kaier  v.  Leahy, 
15  Pa.  Co.  Ct.  243.  See  also  the  cases  in  the 
preceding  note. 

7.  Lagerfell  v.  McKie,  100  Ala.  430. 

8.  Roosevelt  v.  Smith,  (N.  Y.  City  Ct.  Gen. 
T.)  17  Misc.  (N.  Y.)  323. 

9.  Signature  by  Lessee.  —  Price  v.  Nicholas,  4 
Hughes  (U.  S.)6i6;  Crescent  City  Wharf,  etc., 
Co.  v.  Simpson,  77  Cal.  286;  Castro  v.  Gaffey, 
96  Cal.  421;  Henderson  v.  Virden  Coal  Co.,  78 
111.  App.  437;  Alcorn  v.  Morgan,  77  Ind.  184; 


Midland  R.  Co.  v.  Fisher,  125  Ind.  19,  21  Am 
St.  Rep.  189;  Harlan  v.  Logansport  Natural 
Gas  Co.,  133  Ind.  323;  Indianapolis  Natural 
Gas  Co.  v.  Kibbey,  135  Ind.  357;  Libbey  v. 
Staples,  39  Me.  166. 

10  Piper Simpson,  6  Ont.  App.  175;  lraP- 
nall  v.  Merrick,  21  Ark.  503;  Carroll  v.  St. 
John's  Catholic  Total  Abstinence,  etc.,  Soc, 
125  Mass.  565;  Kabley  v.  Worcester  Gas  Light 
Co  102  Mass.  392;  Lamson,  etc.,  Mfg.  Co.  v. 
Russell,  112  Mass.  387;  Clark  v.  Gordon,  121 
Mass.  330;  Campau  v.  Lafferty,  43  M'ch-  429; 
Fitton  v.  Hamilton  City,  6  Nev.  196;  Ahrns  v. 
Chariiers  Valley  Gas  Co.,  188  Pa.  St.  249; 
Carnegie  Natural  Gas  Co.  v.  Philadelphia  Co., 
158  Pa.  St.  317;  Providence  Christian  Union 
v .  Eliott,  13  R-  I-  74- 

11.  Castro  v.  Gaffey.  96  Cal.  421;  Adams  z. 
Doelger,  (C.  PI.  Gen.  T.)  15  Misc.  (N.  Y.)  140; 
Gramm  v.  Sterling,  (Wyo.  1899)  59  Pac.  Rep. 

156.  .... 
Proof  of  Acceptance.  —  Stevens  v.  Miles,  142 

Mass.  571. 

Entry  and  occupaiion  by  the  lessee  consti- 
tute an  acceptance.  Crescent  City  Wharf,  etc 
Co.  v.  Simpson,  77  Cal.  2S6;  Fitton  ^  Hamil- 
ton City.  6  Nev.  196;  Phcenixville  v.  Walters, 
147  Pa.  St.  501.  So  also  entry  by  the  lessee 
and  recording  the  lease.  Traylor  v.  Cabanne, 
8  Mo.  App.  131.  „  , 

12.  Hocking  Countv  v.  Spencer,  7  Ohio  (pt. 
ii  )  149-  Hinsdale  v.  Humphrey,  15  Conn.  431- 

Covenant  for  rent  cannot  be  maintained  on 
a  lease  not  signed  by  the  les?ee.  Hinsdale  v. 
Humphrey,  J5  Conn.  431. 

Alteration  —  Substitution  of  Another  Lessee. — 
In  Lapp  v.  May.  14  U.  C.  Q.  B.  47,  the  plain- 
tiff  made  a  lease  to  A,  and  the  defendant,  be- 
fore the  end  of  the  term,  without  the  plainuti  s 
knowledge,  struck  out  A's  name,  and  insetted 
his  own  opposite  the  seal,  and  entered  and 
paid  rent.  It  was  held  thai  the  plaintiff  could 
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8.  Delivery  of  Lease.  —  To  render  a  lease  operative  there  must  be  a  delivery 
thereof  by  the  lessor,  which  includes  acceptance  by  the  lessee.1  An  actual 
manual  delivery  is  not,  however,  essential,  but  there  must  be  some  act  on  the 
part  of  the  lessor  showing  an  intention  to  make  a  delivery  and  to  abandon 
control  of  the  lease.3  The  delivery  may  be  in  escrow,3  or  may  be  otherwise 
conditional;  but  if  the  delivery  is  to  the  lessee,  a  parol  condition  attached  to 
the  delivery,  limiting  its  operation,  is  inoperative.4 

9.  Recording  Lease.  —  For  a  discussion  of  this  topic  reference  is  made  to 
another  part  of  this  work.5 

10.  Attestation  and  Acknowledgment.  —  In  some  jurisdictions  the  statute 
requires  leases  for  years  exceeding  specified  terms  to  be  attested  by  witnesses  6 
and  to  be  acknowledged.7 

11.  Stamps -  Revenue  Laws.  —  The  present  United  States  internal  revenue 
law  and  the  English  act  require  leases  to  be  stamped  8 

IV.  Parties  to  Leases  -  1.  In  General.  -  The  question  in  regard  to  the 
capacity  of  parties  to  enter  into  contracts  of  lease  depends  upon  their  general 
power  to  contract,  and  all  persons  not  under  legal  disability  to  contract  in 
general  may  make  or  take  a  lease.9  Where  several  persons  become  bound  for 
the  payment  of  the  rent,  the  lease  is  in  contemplation  of  law  to  all  if  there  is 
nothing  in  the  body  of  the  instrument  to  negative  that  conclusion,  whatever 
may  be  their  relation  inter  se.™    The  lessor  need  not  be  the  owner  of  the  fee 


not  maintain  covenant  against  the  defendant 
on  the  lease. 

1.  Delivery  of  Lease  —  England.  —  Miltown  v. 
Goodman,  Ir.  R.  io  C.  L.  27. 

Maryland.  —  Howard  v.  Carpenter  11  Md 
259. 

Massachusetts.  —  Palmer  v.  Bowker,  106 
Mass.  317;  Browning  v.  Haskell,  22  Pick. 
( Mass.)  310. 

Michigan.  —  Simon  v.  Bewick,  52  Mich.  388- 
Chesebrough  v.  Pingree,  72  Mich.  438. 

Missouri.  —  Shelton  v.  Durham,  76  Mo.  434. 

New  York.  —  Wbitford  v.  Laidler,  94  N.  Y. 
145,  46  Am.  Rep.  131;  Witthaus  v.  Starin  12 
Daly  (N.  Y.)  226;  Smith  v.  McGowan,  3  Barb. 
(N.  Y.;  404;  De  Ronde  v.  Olmsled,  5  Daly  (N. 
Y.)  398;  Flomerfelt  v.  Englander,  (Supni.  Ct 
App.  T.)  29  Misc.  (N.  Y.)  655. 

Ohio.—  Green    Tp.    v.    Robinson,  Wright 
(Ohio)  436. 

Pennsyhwiia.  —  Kelsey    v.    Tourtelotte,  59 
Pa.  St.  1S4;  Tatham  v.  Lewis,  65  Pa.  St.  65. 

Texas.  —  Berry  v.  Burnett,  (Tex.  Civ.  App 
1900)  56  S.  W.  Rep.  769. 

See  also  the  title  Deeds,  vol.  9,  p.  l^oet  sea. 

The  delivery  must  be  after  signature  by  the 
lessee.    Keisey  v.  Tourtelotte,  59  Pa.  St.  184. 

Presumption  of  Acceptance.  —  The  law  pre- 
sumes the  acceptance  by  the  lessee  of  a  bene- 
ficial lease.    Camp  v.  Camp,  5  Conn.  300. 

Entry  into  Possession  by  Lessor  is  an  accept- 
ance.   Duley  v.   Kelley,  74  Me.  556;  David 
Stevenson  Brewing  Co.  v.  Culbertson,  (Supm 
Ct.  App.  T.)  18  Misc.  (N.  Y.)  486. 

2.  Leiter  v.  Pike,  127  111.  287;  Stiles  v 
Probsl,  69  Hi.  382;  Graves  v.  Dudley,  20  N.  Y. 
76;  Reynolds  v.  Greenbaum,  80  111.  416.  See 
also  the  title  Deeds,  vol.  9,  p.  153. 

Presumption  from  Possession  by  Lessor.  —  The 
fact  that  the  lease  has  always  been  in  the  cus- 
tody of  the  lessor  is  not  conclusive  that  there 
has  been  no  delivery.  Oneto  v.  Restano,  89 
Cal.  63.  _  See  also  the  title  Deeds,  vol.  9,  p.  159. 
Recording  a  lease  was  held  prima  facie  evi- 
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dence  of  delivery  in  Wells  v.  Pressy,  105  Mo. 
164.    See  also  the  title  Deeds,  vol.  9,  p.  159. 

Entry  by  Lessee.  —  Where  the  lessee  enters 
inio  possession  upon  the  execution  of  the  lease, 
its  delivery  will  be  presumed.    David  Steven- 
son Brewing  Co.   v.  Culbertson,  (Supm.  Ct 
App.  T.)  18  Misc.  (N.  Y.)  486. 

3.  Delivery  in  Escrow.  —  Gorsuch  v.  Rutledge 
70  Md.  272.  See  the  title  Escrow,  vol.  n,  p.' 
333_.  for  a  full  discussion  of  the  subject  of  the 
delivery  of  instruments  in  escrow. 

4.  Browning  v.  Haskell,  22  Pick.  (Mass.) 
310;  Clark  v.  Hyatt,  55  N.  Y.  Super.  Ct.  98. 
Compare  Gudgen  v.  Besset,  6  El.  &  Bl.  986  88 
E.  C.  L.  986,  3  Jur.  N.  S.  212,  26  L.  J.  Q.  B.  36. 

5.  See  the  title  Recording  Acts. 

6.  Attestation.  —  Weaver  v.  Coumbe,  15  Neb. 
167;  Abbott  v.  Bosworth,  36  Ohio  St.  605' 
Richardson  v.  Bates,  8  Ohio  St.  257. 

In  Minnesota  a  lease  for  a  term  not  exceed- 
ing three  years  need  not  be  executed  in  the 
presence  of  two  witnesses,  as  required  by 
Comp.  Stai.  Minn.,  c.  35,  §  8,  of  "  deeds  '*  of 
land  or  any  interest  in  land,  as  such  lease  is 
taken  out  of  the  operation  thereof  by  section 
30,  which  provides  that  the  term  "  convey- 
ances," as  used  in  the  chapter,  shall  not  be 
construed  to  embrace  leases  for  a  term  not 
exceeding  three  years.  Chandler  v.  Kent,  8 
Minn.  524. 

Proof  of  Signatures  of  Witnesses  is  prima  fane 
proof  of  execution  by  parties.  Oberfelder  v. 
Kavanaugh,  21  Neb.  483. 

7.  Acknowledgment.  —  Knowles  v.  Murphy, 
107  Cal.  107;  Weaver  v.  Coumbe,  rs  Neb.  167' 
Richardson  v.  Bates,  8  Ohio  St.  257;  Leming- 
ton  v.  Stevens,  48  Vt.  38;  McGlaun'in  v.  Hoi- 
man,  r  Wash.  239. 

8.  See  the  title  Revenue  Laws. 

9.  See  the  title  Contracts,  vol.  7,  p.  88. 

10.  Magee  v.  Fisher,  8  Ala.  320;  Howell  v 
Behler,  41  W.  Va.  610. 

In  Evans  v.  Conklin,  71  Hun  (N.  Y.)  536.  it 
was  held  that  one  whose  name  was  signed  be- 
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to  enable  him  to  execute  valid  leases.1  Even  a  disseizor  may  execute  a  lease 
of  the  land  of  which  he  is  in  possession,  that  will  be  binding  between  the 
parties,  and  until  the  lessee  is  ousted  by  the  owner  of  the  title  paramount.3 
And  if  the  lease  cannot  operate  at  the  time  of  its  execution  on  account  of  the 
lessor's  want  of  title  and  possession,  it  will  operate  by  way  of  estoppel  against 
him  if  he  acquires  the  title  during  the  term  granted,  for  so  much  of  the  term 
as  remains  unexpired.3  On  the  other  hand,  the  common  law  and  statutes 
which  prohibit  conveyance  by  a  disseizee*  of  lands  held  adversely  to  him  would 
apply  equally  to  leases  of  such  lands.  *  The  owner  of  land  need  not,  how- 
ever, be  in  actual  possession  to  enable  him  to  execute  a  valid  lease  thereof, 
provided  the  land  is  not  held  adversely  to  him.5  And  the  fact  that  a  prior 
lessee  is  in  possession,  claiming  an  exclusive  right  to  possession,  does  not 
make  his  possession  adverse  within  the  meaning  of  a  statute  making  it  penal 
to  take  a  conveyance  from  one  ousted  of  possession.0  The  owners  of  separate 
tracts  may  execute  a  joint  lease  of  such  tracts.7 

2.  Infants  —  a.  Infant  Lessors.  —  A  lease  by  an  infant  reserving  a  rent  is 
voidable  merely  and  not  void,  though  the  rent  reserved  cannot  be  said  to  be 
the  best.8  But  if  the  lease  is  without  reservation  of  rent,  it  seems  that  it  is 
absolutely  void,  as  it  could  not  be  for  the  lessor's  benefit.9  And  if  an  infant 
appoints  an  agent  to  make  a  lease  for  him,  the  lease  is  absolutely  void ;  the 
lease  to  be  binding  upon  the  infant  during  his  minority,  must  be  his  own 
personal  act.10  The  lessee  cannot  set  up  the  infancy  of  the  lessor  to  escape 
liability  on  the  lease.11 

Lease  by  State.  —  The  state  cannot  be  dis- 
seized, and  therefore  the  state  may  make  a 
valid  lease  of  lands  held  adversely  to  it. 
People  v.  New  York,  28  Barb.  (N.  Y.)  240. 

6.  Actual  Possession  by  Lessor  Not  Required.  — 
Russell  v.  Doty,  4  Cow.  (N.  Y.)  576. 

Lease  by  Remainderman.  —  Grout  z\Townsend, 
2  Hill  (N.  Y.)  554.  affirmed  2  Den.  (N.  Y.)  336. 
See  also  Doe  v.  Brown,  2  El.  &  Bl.  331,  75  E. 
C.  L.  331. 

6.  Possession  of  Prior  Lessee  Not  Adverse.  — 

Rice  v.  Whitmore,  74  Cal.  619,  5  Am.  St.  Rep. 
479;  Emerson  v.  Goodwin,  9  Conn.  428.  See 
also  McDonald  Hanlon,  7gCal.  442;  Wilbur 
v.  Collin,  4  N.  Y.  App.  Div.  417. 

7.  Higgins  v.  California  Petroleum,  etc.,  Co., 

109  Cal.  305.  „,  _     ,  . 

8.  Leases  by  Infants.  —  Slator  v.  Brady,  14  I r. 
C.  L.  61;  Slator  Trimble,  4  If-  C.  L-  342; 
Zouch  v.  Parsons,  3  Burr.  1794:  Williams  v. 
Taperell,  8  Times  L.  Rep.  241;  Ashfield  v.  Ash- 
field,  W.  Jones  157;  Maddon  v.  While,  2  T.  R. 
159;  Pigot  d.  Garnish,  Cro.  Eliz.  678;  Lipsett 
v.  Perdue,  18  Ont.  575;  Hartshorn  v.  Earley, 
19  U.  C.  C.  P.  139.  See  also  Bool  v.  Mix,  17 
Wend.  (N.  Y.)  119  31  Am.  Dec.  285. 

If  an  infant  acquires  I  he  reversion  upon  a 
periodical  lease  he  must  give  the  required  no- 
tice to  quit,  to  the  same  extent  as  other  lessors. 
Maddon  v.  White,  2  T.  R.  161. 

In  Say  v.  Barwick,  1  Ves.  &  B.  195.  a  lease 
executed  by  an  infant  immediately  upon  his 
becoming  of  age,  in  pursuance  of  a  previous 
agreement  to  lease,  was  set  aside  as  procured 
by  fraud. 

'9.  Lease  Without  Rent.  —  Kirton  v.  Eliott,  2 
Bulst.  69;  H  umphresion's  Case,  2  Leon.  216; 
Lane  v.  Cowper,  Moo.  105. 

10.  Lease  Through  Agent.  —  Doe  v.  Roberts, 
16  M.  &  W.  781. 

11.  Lessee  Bound.  —  Field  v.  Hernck,  101  111. 
no;  Smith  v.  Bowin,  1  Mod.  25. 
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low  that  of  the  lessee,  in  a  lease  which  did  not 
contain  the  name  of  such  person  in  the 
body  of  the  lease,  was  not  liable  as  a  joint 
lessee. 

1.  Lessor  Need  Not  Be  Owner  of  Fee.  —  Mackay 
v.  Mackreth,  4  Dougl.  213,  26  E.  C.  L.  319; 
Scott  v.  Berry,  46  Ga.  395;  Strickland  v.  Stiles, 
107  Ga.  308;  Goldsmith  v.  Wilson,  68  Iowa68s; 
Lindsev  v.  Leighton,  150  Mass.  285,  15  Am. 
St.  Rep.  199;  Cross  v.  Freeman,  22  Tex.  Civ. 
App.  299. 

Lease  by  Life  Tenant.  —  Sykes  v.  Benton,  90 
Ga.  402. 

Lease  by  Tenant  for  Years.  —  See  infra,  this 
title,  Subletting. 

A  Defaulting  Vendee  may  lease  the  land  pur- 
chased and  receive  rent  therefor,  if  the  sale  is 
nol  rescinded;  but  such  lease  gives  the  tenant 
no  right  to  possession  after  he  has  received 
notice  of  a  rescission.  Jones  v.  Hutchinson, 
21  Tex.  370. 

2.  See  ante,  the  title  Landlord  and  Tenant, 
Estoppel  to  Deny  Landlord's  Title,  p.  411. 

3.  Hermitage  v.  Tomkins,  1  Ld.  Raym,  729; 
Gilman  v.  Hoare,  1  Salk.  275;  Skidmore  v. 
Pittsburg,  etc.,  R.  Co.,  112  U.S.  33;  McKenzie 
v.  Lexington,  4  Dana  (Ky.)  129;  Jackson  v. 
Murray,  12  Johns.  (N.  Y.)  201;  Austin  v. 
Ahearne,  61  N.  Y.  6.  See  the  title  Estoppel, 
vol.  11,  p.  385. 

4.  Lease  of  Lands  Held  Adversely.  —  Doe  v. 
Mclnnis,  6  U.  C.  Q.  B.  28.  See  also  Neale  v. 
Mackenzie,  1  M.  &  W.  747;  Lee  v.  Norris,  Cro. 
Eliz.  331;  Jennings  v.  Bragg,  Cro.  Eliz.  446. 
And  see  the  title  Champerty  and  Mainte- 
nance, vol.  5,  p.  815. 

Still,  if  another  is  in  possession  of  land  claim- 
ing title  at  the  time  the  owner  makes  a  lease 
thereof,  this  does  not  destroy  the  effect  of  the 
lease  when  the  lessee  comes  into  actual  pos- 
session of  it.  Kinsman  v.  Greene,  16  Me.  60. 
See  also  Rood  v.  Willard,  Brayt.  (Vt.)  67. 
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Disaffirmance  and  Ratification.  —  The  infant  lessor  may,  upon  reaching  his 
majority,  disaffirm  the  lease;  1  but  if,  after  reaching  his  maiority  he  accepts 
rent  under  the  lease,  this  will  constitute  a  ratification  of  the  lease  so  as  to 
render  it  obligatory  upon  him.3 

b.  Infant  Lessees.  —  Leases  to  infants  are  also  voidable  ;  3  and  the  infant 
may  at  any  time  disaffirm  the  lease  and  escape  further  liability  for  rent,  though 
the  lease  may  be  considered  a  contract  for  necessaries;4  but  the  lessee  could 
.  not,  during  infancy,  hold  and  enjoy  the  leasehold  estate  and  avoid  his  agree- 
ment to  pay  the  rent,*  and,  a  fortiori,  if  he  pays  the  rent  he  cannot  recover  it 
back  If,  however,  a  greater  rent  is  reserved  than  the  premises  are  worth  it 
would  seem  that  the  infant  cannot  be  held  therefor  though  he  enjoys  the  pos- 
session If  the  infant  lessee  remains  in  possession  after  reaching  majority  it 
is  a  confirmation  of  the  lease  ab  initio,  rendering  him  liable  even  for  the  rents 
m  arrear. s 

■  3.  Lunatics.  —  The  question  with  regard  to  the  validity  of  the  personal 
leases  of  lunatics,  or  of  leases  by  the  committee  of  a  lunatic,  will  be  found  fully 
discussed  elsewhere.9 

4.  Coverture  —  a.  Leases  by  and  to  Married  Women.  —  A  married 
woman,  at  common  law,  was  under  absolute  disability  to  enter  into  any  con- 
tracts, and  contracts  entered  into  by  her  were  deemed  absolutely  void  and 
not  merely  voidable;  >°  and  leases  by  a  married  woman  were  in  no  way  binding 
upon  her,  and  would  not  impose  any  obligation  upon  the  lessee  unless  he 
entered  into  possession  under  the  lease.13  It  seems  that  a  lease  by  a  married 
woman  was  capable  of  being  confirmed  by  her  after  her  husband's  death  13 
bo  also  at  common  law,  a  married  woman  could  not  take  a  lease  so  as  to 
render  the  covenants  on  her  part  binding  upon  her,1*  but  where  possession  was 
taken  under  a  lease  to  her,  her  husband  was  liable  in  an  action  for  use  and 
occupation.  And  if  the  married  woman  performed  all  the  stipulation*  on 
her  part  to  be  performed,  it  has  been  held  that  the  lessor  would  not  be  per- 

V  i?SfrmapCeHAftW  *eafhinS  His  Majority.  Q.  B.  D.  166;  Holmes  v.  Blogg,  8  Taunt.  508, 

F-mn      V^'h  rdUer,l8^°,ntc  57S-    See  alS°  4  E'  C'  L"  l89"    See  ^0  Corp?  V  Overton  10 

2  RltiWin°n  nSf  r  De  GvJ  \  Sm'  II8'  BinS-         25  E-  C-  L.  i2i,  and  Hamilton  v. 

2  Ratification  of  Lease  by  Acceptance  of  Rent.  Vaughn-Sherrin   Electrical  Engineering  Co. 

ZS  Vw  1  «Atk"  4891  Va"  °0ren  V-      (l894)  3  Ch.  589,  explaining  Holmes  v.  Blogg 

Eventt,  5  N  J  L  528.  g  Taunt.  5o8i  4  E-  £  L  ^ 

3.  Leases  to  Infants.  -  Holmes  v.  Blogg,  8  7.  Kirton  v.  Eliott,  2  Bulst.  69. 

CnTn'       4r  -<tl      c°L  Gre§ory  v-  Lee-  6+  8.  Infant  Retaining  Possession  After  Majority. 

l.onn   407;  Gnffith  v.  Sch  vvenderman,  27  Mo.  -  Evelyn  v.  Chichester,  3  Burr.  1710-  Harris 

412;  Baxter  v  Bush  29  Vt.  465,  70  Am.  Dec.  v.  Knowles,  26  W.  N.  C.  (Pa.)  249-  Cheshire 

429_    Compare  Loomis  v.  O'Neal,  73  Mich.  582.  v.  Barrett,  4  McCord  L.  (S.  Car.)  241   r  C 

If  a  Leasehold  Estate  Devolves  by  Operation  of  Dec.  735;  Baxter  v.  Bush,  29  Ft.  465  '  70  Am' 

Law  upon  an  Infant,  and  he  does  not  disclaim  Dec  429 

he  becomes  liable  for  the  rent  during  infancy,  9.  See  the  title  InsanITy,  vol.  16  p.  558 

and  the  rent  may  be  distra.ned  for.    Kelly  v.  10.  See  the  title  Husband  and  Wife  vol'  is 

t-oote,  sir.  C.L.  469;  Conny's  Case.  9  Coke  85.  p.  79o. 

rnn'mGtrrf!°r^  \  ^  64  C°nn'  4°7  (lease  of  n-  Lea8es  bT  Married  Women.-Good right  v. 

S  In?J TiZl  v  ■         x>  Straphan,  1  Cowp.  203.    See  also  Mulford  v. 

5.  Infant  Lessee  Enjoying  Possession  Liable  for  Young,  6  Ohio  204 

K^n^T  p  Er°r'  2  BU^SL-  69;  ?'ake  V-         12-  In  SchenckY.  Stumpf,  6  Mo.  App.  38!,  a 

HI  «W  ?„  'T  ,  '  a  4  Ci  \  323 1  CnoP  Vi  C.hurch-  married  woman  executed  a  lease  to  three  per- 

Gr'e  JoL  «  H/tr  Johnson-  J  B-  &  P.  340;  sons.    Two  of  the  lessees  entered  into  posses- 

*in  1  N  H        «4a      n  4°7:0  R°bertV  Wi&"  «ion,  but  the  third  did  not.    It  was  held  that 

T,n  I    hh-'  u4'  o6C-  38-    SeC  3ls°  Eve"  the  Ia,ter  was  not  liable  for        rent  reserved 

r  emnnwi .      f      '  3     nU'^1!1-      ComPare  »"  'he  lease.    See  also  Nash  v.  Berkmeir,  83 

uZt*«       f'  "  vh-  °-  675-  Ind-  536;  Grant  v.  White,  42  Mo.  285;  Ke  Ier 

If  the  lessor  retains  a  lien  upon  and  title  to  v.  Klopfer,  3  Colo.  132 
he  crops  raised  by  the  infant  lessee  as  security         13.  Sanborn  v.  French.  22  N.  H.  246 
IrL.r  tnn&  ■                 wouli  be  liable  in         14-  leases  to  Married  Women.- Westervelt^ 

Vt         ieA  COnnVerslon-    Baxter  v-  Bush.  Ackley,  62  N.  Y.  505.    See  also  Strickland  v. 

«  n  4  2eC;  429'  Hudson,  55  Miss.  235. 

Par;f  nffHeC°VerBaCvRfntPa?d-^ZoUchz'-  15-  Vincent  B"hler,  1  Daly  (N.  Y.)  165. 
rarsons,  3  Burr.  1794;  Valentini  v.  Canali,  24     See  also  Lucas  v.  Brooks,  18  Wall.  (U.  S.)  436. 

18  C.  of  L.—  39  609  Volume  XVIII. 


Parties  to  Leases. 


LEASES. 


Corporations. 


mittcd  to  treat  the  lease  as  void,  for  this  would  be  against  equity  and  good 

C° "Enabling  Statutes.  —  The  statutes  in  many  jurisdictions  confer  on  the  wife  the 
control  of  her  property  during  the  marriage,  and  expressly  empower  her  to 
contract  in  regard  thereto;  under  such  statutes  the  wife  s  contracts,  including 
leases  to  be  valid  must  comply  with  the  requirements  of  the  statutes 

Leases  of  Separate  Property  and  under  Powers.  -  The  questions  in  regard  to  the 
rieht  of  the  wife  to  lease  her  separate  property  and  to  execute  leases  under  a 
power  conferred  upon  her  will  be  found  fully  discussed  elsewhere. 

b  Power  of  Husband  to  Lease  Lands  of  Wife.  —  At  common  law 
the  rieht  of  the  husband  to  the  possession  and  enjoyment  of  his  wife  s  land 
vested  in  him  during  their  joint  lives,  so  as  to  enable  him  to  grant  a  va  id 
lease  of  such  lands;4'  his  lease  of  his  wife's  lands  would  not,  however,  be  valid 
bevond  the  life  of  the  wife,  her  heirs  becoming  then  entitled  to  possession 
though  of  course,  in  the  case  of  issue  born  so  as  to  give  the  husband  an  estate 
by  the  curtesy,  his  lease  would  be  good  during  his  life.6  In  no  case  could  the 
husband  execute  a  lease  which  would  bind  his  wife  or  her  heirs  after  the  hus- 
band's death.7  Where,  however,  a  lease  by  deed  was  executed  by  the  husband 
and  wife  jointly,  the  wife  could,  upon  the  death  of  the  husband,  confirm  the 
lease  though  it  was  not  in  the  first  instance  binding  upon  her  after  h.s  death, 
and  thereby  render  it  binding  upon  both  herself  and  the  lessee,  for  the  balance 
of  the  term  • s  but  a  lease  by  the  husband  alone  could  not  be  confirmed,  lor 
the  balance  of  the  term,  by  the  wife  on  the  death  of  the  husband.- 

Leaseholds  of  Wife.  -  The  husband  became,  by  virtue  o  the  marriage  relation 
entitled  to  the  absolute  ownership  of  the  wife's  leaseholds  and  could  underlet 
in  his  own  name,  and  such  underlease  would  be  good  for  the  term  granted 
though  the  husband  died  and  his  wife  survived  ,w  f5tllf;n<T  ^P 

separate  Property.  -  The  power  of  the  husband  to  lease  lands  constituting  the 
separate  property  of  the  wife  will  be  found  treated  elsewhere. 

5.  Joint  Tenants  andjenants  in  Common.  -  This  part  of  the  subject  has 
ahead v  been  discussed.13  ..  . 

6.  Corporations.  —  The  question  in  regard  to  the  power  of  corporations  to 
grant  or  take  leases  will  be  found  discussed  elsewhere  in  this  work. 

1   Ray  v.  Western   Pennsylvania  Natural      Winstell  v.  Hehl.  6  Bush  (Ky.)  59i  Jackson  v. 
Gas  Co    H8  Pa.  Si.  576,  21  Am.  St.  Rep.  922.      Holloway,  7  Johns.  (N.  \  .)  bi. 

XLe^by  SwTlW.  Lands. -Ha,     Cro.  Eli,  27S.    See  also  Wildman  ,  Wild- 

SS   C^^r^-Mdan17,!  SZTcrl:  G^Lo^ft,  Cro.  Eli,  a87.  a  sublease 

lac    in -  Burn  ' v.  McAdam.  24  U.  C.  Q.  B.  by  the  husband  to  commence  upon  his  death 

l!o   Eaton  "WW  alferVS  Conn.  222,  44  Am.  was  held  good  as  agaiasl  bis  wife  sumv.n^ 

D»c  SF  Tones  "  Patterson.  1 1  Barb.  (N.  Y.)  In  Steed  v.  Cragh,  9  Mod.  43.  a  covenan.  by 

55  BrownTundsay,  2  Hill  Eq.  (S.  Car.)  542.  the  husband  to  f^^gj^JHKS 

Leases  of  Community  Lands.  -  See  the  title  ing  upon  the  estate  upon  the r  death  of  the  hu 

Community  Property,  vol.  6,  p.  293.  "and.    Compare  Druce  v.  Den.son.  6  \  es.  jr. 

J'Jt rHUdSife"ohL'  2R  T3auQnt  Hfflt     ^Where  the  husband  sublets  only  a  part  of 

Saunders  4  B  &  C  "29  10  E  C.  L  402.  his  wife's  leasehold  property,  she  becomes  en- 

On  the  death  of  the  wife  the  husband  may,      titled  .0  the  balance  on  h.s  death.  Syms 

ffSSffSiA  J°neS  See*  t  he  title  Separate  Pkoperty  or  II** 

'  ?•  sua s&'&'ft* *  R,s.  ex*-.       ^  » 
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i^csi^tis.  leases  May  Be  Granted, 

part^~nork7  *"  bra"dl  °f  SUbjeCt  ",ere»«  is  ™d=  «°  an  earlier 
8.  Trustees.  -  The  power  of  trustees  to  execute  leases  of  the  trust  prooertv 

c^edtte'rT&k'"  *  ^  °"  <he "ill  be  iTXZ 

Ji£*Z^&%££TA         '™<  °f  of  the 

10.  Agents  -  The  question  with  regard  to  the  power  of  agents  to  execute 

or  take  leases  for  their  principals  has  been  fully  discussed  elsewhere  * 

trea"/e™re7  °'  '°  ^  °<  ^  ^  wi»  be 

,  A2'  A1;ens-  -  Aliens  at  common  law  could  receive  a  grant  of  lands  subject 
to  the  right  of  the  government  to  enforce  an  escheat,  and  could  consequentlv 
become  lessees,  or  could  grant  leases  of  real  estate  held  by  them  •  *  y 
V.  Terms  for  Which  Leases  May  Be  Granted.  -  Lord  coke  states  that  "bv 
the  ancient  law  of  England  for  many  respects  a  man  could  not  have  made  a 
tease  above  forty  years  at  the  most,  for  then  it  was  said  that  by  long  Teases 
S  aSiquaTed^?  ^  ^  meD  disherited'  but  that^ndfnt  W 

Blackstone  states  that  this  ancient  law,  if  it  ever  existed,  was  soon  anticuated 
and  hat  terms  for  three  hundred  or  a  thousand  years  were  certa My  £ use fn 
the  time  of  Edward  III.,  and  probably  of  Edward  I.*    And  at  present 
except  by  special  statutory  or  constitutional  provisions,  there  is  certSnfv  no 
limitation  upon  the  time  for  which  leases  maybe  granted  •    A  leas  does  no? 
suspend  the  power  of  alienation,  and  therefore  leafes  for  long  Verms  are  not  in 
violation  of  the  law  against  perpetuities. «•    While  a  lease  ffr  a™rm  of  years 
may  be  made  to  commence  in  future,"  it  would  seem  that  the  law  against  d" 
petujties  would  require  that  the  interest  to  be  taken  by  the  lessee  must  be 

Within         Peri°d  PreSCHbed  ^-^SbeyetnUeStrulee 
tWdV£^pS£F  Y°rk'  leaSCS  °f  ******  lands  for  longer  than 

^SSS^bJ*  6201   MUNIC,PAL     t  \  Y-  30*.  3*  Am.  Rep.  306.    See  also 

1  Guardians  —  W  rr,»  £1    r  Stephens  v.  Reynolds,  6  N.  Y.  4157 

Ward,  vol  15,  p.  16  ^ardian  and        Intended  Use  of  Lands  Leased.  -  It  is  the  char- 

2.  Trustees.  -  See  the  title  Trusts  and  Trus  whfrt,  °-t  ■  \  f  tnd  -not  the  PurP°se  for 
tees.  and  irus-      which  it  is  leased,  that  is  made  the  test  of 

.  3.  Executors  and   Administrators.  -  See   the     NV  °f  °deH      Durant-  62 

tale  Executors  and  Administrators  vol  it         'm_  t 

p.  720.  administrators,  vol.  11,         Two  Leases  as  Part  of  Same  Transaction.  -  Two 

4.  Agents. -See  the  title  Agency,  vol  1  p  sTZ^ZtXrt*1  the^  same  time-  UP™  'he 
930.  '  '  p'      same  consideration  and  as  part  of  the  same 

6.  Receivers.  —  See  the  title  Receivers  Zl™*?110*1'  ,'he  °"e  for  eight  vears  and  the 

6.  Aliens. -See  the  title  Aliens  Z2  o  64  ffi ?  tVY*™  y^sbe«inninS     the  expira- 

7.  Co.  Litt.  4.6a.  '         '  P'  ^  "?n  of  the  first-  Wlll  violate  the  New  York  con- 

8.  2  Bl.  Com.  142  stitutional  provision  against  a  lease  for  a  longer 

9.  Theobalds  v.  Duffoy.gMod  102-  Denn  v  nT  i  '  T'^  F*TS-  Clark  "  Barnes>  ?6 
SSSfax'cS;?^-    S-  3t°of  C^anffor-^a,  -  A  lease  for 

®^  I  ~(N- Y)  6o6-  See      ,his  ?s 

n  11.  Field  v.  Howell,  6  G*m  WWm  v  fh°nsidered  ab  "'lt>°  >  lease  for  a  longer  period 
Ohlert,  52  Mich.  462,  50  Am  Ren'  26?      *  , yearS'     and  'before  is  not  in- 

12.  Redington  I.  Browne  '32  L  lr  ,17  ™  * ""'"l ^  W°Uld  be  ^0od  for  twelve 
18.  New  York  Constitutional  Prohibition  -Par  afte,r, whlch.  Period,  ii  would  seem,  the 

sell  v.  Stryker,  41  N.  Y.  4S0  ClSkT  Barne,  1pease,wou'd  'erminale  by  operation  of  law. 

400,  war*  z.  tiarnes,  Parish      Rogers,  20  N.  Y.  App.  Div.  279. 
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lrnc,,  fnr  a  lonr/er  period  than  twenty  years  are 
And  by  Statute  in  Alabama  leases  tor  a  iout,ci  ^ 

toe  ha^eSaw  wi^in^he absence  of  any  express  covenant,  imply 
piesent  time  mat tne  law      >  ,       i  t  enjoyment  of  the  prem.ses 

^rSTtaLt?'  ?nf  parties  may 'ex^asly  excU  the  implication  o,  a 


1  The  provision  of  the  Alabama  stalule, 
Code  1807  5  1032,  is  lhai  "no  leasehold  estate 
can  be  created  for  a  longer  term  than  twenty 

yeianSRobertson  v.  Hayes,  83  Ala.  290  it  was 
«aid-  "The  lease,  being  void  only  because 
of  the  limitation  upon  the  general  authority, 
is  void  only  as  to  the  excess." 

2  Covenant  for  Quiet  Enjoyment  Implied  — 
England.—  Line  w.  Stephenson  5  King.  N . 
Ca's  181  35  E.  C.  L.  77;  Holder  v.  Taylor, 
Hob  12  Spencer's  Case,  5  Coke  16-  Iggulden 
v.  May,  9  Ves.  Jr.  33°;  Adams  v.  k'bney,  6 
Bing.  '656.  19  E.  C.  L.  194;  Hart  ta  Windsor. 
12  M  &  W.  68;  Mostyn  f.  West  Mostyn  Coal, 
etc.,  Co.,  1  C.  P.  D.  152;  Bulmer  v.  Reg.,  3 
Can.  Exch.  184;  Bandy  «.  Cartwright,  8  Exch. 
on-  Hall  v.  London  Brewery  Co.,  2  tS.  &  S . 
?3?,'  no  E.  C.  L.  737,  31  L.  J.  Q.  B.  257;  Rob- 
inson v.  Overt,  41  Ch.  D.  88,  61  L.  T.  N. 
S  6o-  Hoare  v.  Chambers,  11  Times  L.  K. 
185 •  Burnett  v.  Lynch,  5  B.  &  C.  609-  Baynes 
v.  Lloyd.  (1895)  1  Q.  B.  820.  Compare  Messent 
p.  Reynolds,  3  C.  B.  194,  54  E.  C.  L  194. 

CVzWa.  —  Davis  v.  Pitchers,  24  U.  C.  C.  Y. 
516.  Compare  Ross  v.  Massingberd,  12  U.  <~. 
C  P  62 

'United  States.—  Stptt  *.  Rutherford  92  U. 
S  107-  Owens  v.  Wight,  18  Fed.  Rep.  865 
Alabama.  —  Abrams  ».  Watson,    59  Ala. 

Arkansas.  —  Pickett  7/.  Ferguson,  45  Ark. 
177,  55  Am.  Rep.  545-  .  ... 

Illinois.  -  Wade  v.  Halligan,  16  111.  507 ; 
Chicago  Warehouse,  etc.,  Co.  v.  Illinois  Pneu- 
matic Tool  Co.,  35  IU.  APp.  144;  Harms  v.  Mc- 
Cormick,  132  111.  104;  Bernngton  v  Casev,  78 
111.  317;  Gazzalo  ry.  Chambers,  73  HI-  75;  Field 
v.  Herr'ick,  10  111.  App.  591-  .  , 

Indiana.  —  Avery  v.  Dougherty,  102  Ind. 
443  52  Am.  Rep.  680;  Hoagland  v.  New  York, 
etc  R.  Co.,  in  Ind.  443;  Bethell  v.  Bethell, 
54  Ind.  428,  23  Am.  Rep.  650. 

Kentucky.  —  Denny  v.  Marksbury,  15  Ky.  L. 

Rep.  400.  .         ,  , 

Maryland.  -  Baugher  v.  Wllkins,  16  Md 
35,  77  Am.  Dec.  279:   Sigmund  v.  Howard 
Bank,  29  Md.  324-  „,  ,  L  ,  ..  , 

Massachusetts.  -  Ellis  7,.  Welch,  6  Mass  246. 
4  Am  Dec.  122;  Dexter  :•.  Manley.  4  Cush. 
(Mass)  14;  Duncklee  v.  Webber,  151  Mass. 
408-  Fostei  v.  Peyser,  9  Cush.  (Mass.)  242,  57 
Am.  Dec.  43;  Sumner  v.  Williams,  8  Mass. 
201.  5  Am.  Dec.  83. 

Michigan.  —  Coulter  v.  Norton,  100  Mich. 
389,  43  Am.  St.  Rep.  458. 

Minnesota.  —  Wilkinson  w.  Clauson,  29  Minn. 

91. 


Missouri.  —  Maeder  r.  Carondelet,  26  Mo. 
112-  Hamilton      Wright,  28  Mo.  199. 

Montana.  —  York  v.  Stewart,  21  Mont.  515. 
New  Hampshire.  —  Crouch  ».  Fowle.  9.N. 
H.  219,  32  Am.  Dec.  350.  Compare  Lovenng 
if.  Lovering,  13  N.  H.  513.  v 
iV<?7i/  Konfc.—  New  York  v.  Mabie,  13  N.  Y. 
I5I,  64  Am.  Dec.  538;  Mack  v.  Patchin,  42  N. 
Y  1G7,  1  Am.  Rep.  506;  Boreel  v.  Lawlon,  90 
N*  Y  296,  43  Am.  Rep.  170;  Vann  v.  Rouse, 
04  X  Y  401-  Coddington  v.  Dunham,  35  N.*- 
Super.  Ct.  412;  Johnson  v.  Oppenhe.m,  34  N- 
V.  Super.  Ct.  416;  Barney  v.  Keitb,  4  Wend 
(N  Y  )  502-  Conley  v.  Schiller,  (County  Ct.) 
24  N.  V.  Supp.  473;  People  v.  Gedney,  to  Hun 
(N  Y  )  151-  Frost  v.  Raymond,  2  Cai.  (N.  1 .) 
193,  2  Am.  Dec.  228:  Grannis j.  Clark  8  Cow. 
(N.  Y.)  36;  Bruce  v.  Fulton  Nat.  Bank,  79  N. 
Y.  162,  35  Am.  Rep.  505-  ~ 

Oklahoma.  —  Hanley  *.  Banks,  6  Okla.  79- 
O/veow  —  Edwards  w.  Perkins,  7  Oregon  149- 
Pennsylvania.—  Ross  0.  Dysart,  33  Pa. J St.  452; 
Schuylkill,  etc..  Imp.,  etc  Co.  t:  Schmoele, 
57  Pa.  St.  271;  Barns  7/.  Wilson,  116  Pa  St. 
303-  Brennanr.  Jacobs,  (Pa.  1888)  15  At  .  Rep. 
68s-  Maule  v.  Ashmead,  20  Pa.  St.  482;  Hemp- 
hill »  Eckfeldt,  5  Whart.  (Pa.)  274;  Lanigan 
v  Kille,  97  Pa.  St.  120,  39  Am.  Rep.  797- 
Compare  Kemble  Coal,  etc.,  Co.  v.  Scott,  90 

St  332 

'Tex'as  _  Maxwell  v.  Urban,  22  Tex.  Civ. 
App  565,  citing  9  Am.  and  Eng  En-cyc.  of 
LAW  (1st  ed.)  964.  and  12  Am.  and  Eng.  Encvc. 
of  Law  (1st  ed.)  1011. 

Vermont.  -  Knapp  v.  Marlboro,  »Vt»te. 

Virginia.  —  Black  v.  Gilmore,  9  Le>gh  (v  a.) 
446,  33  Am.  Dec.  253. 

4V&*«««.-  Shaft  7..  Carey,  (Wis.  1900)83 
N.  W.  Rep.  288.  . 

Compare  Mershon  t/.  Williams,  63  N.  J.  L. 
398-  Gano  v.  Vanderveer.  34  N.  J.  L.  293. 

A  covenant  was  implied  from  the  use  of  the 
words  "  we  have  leased  to."  in  Duncklee  v. 
Webber,  151  Mass.  408. 

In  Assignments  by  the  lessee  of  his  term,  no 
covenant  for  quiet  enjoyment  is  implied. 
Waldo  v.  Hall,  14  Mass.  486. 

3.  Baynes  v.  Lloyd,  (1895)  I  Q-  »•  Sr^; 
Bandv  v.  Cartwrighl,  8  Exch.  913.  See  also 
Gardner  v.  Keteltas.  3  Hill  (N.  Y.)  330,  38  Am. 

°  4  Statutory  Provision  Against  Implication  of 
Covenants  in  Conveyances  —  New  York.  —  Kotter 
v  Goerlitz,  16  Daly  (N.  Y.)  4M.  Moffat  . 
Strong,  9  Bosw.  (N.  Y.)  57;  New  York  v.  Mab.e, 
13  N  Y.  151,  64  Am.  Dec.  538:  Mack».  Patch- 
in.  (Buffalo  Super.  Ct  Gen  T.)  29  How.  Pr. 
(N  Y  )  20  affirmed  42  N.  Y.  167;  Lynch  v.  On- 
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covenant  for  quiet  enjoyment,1  and  where  the  lease  contains  an  express  cove- 
nant for  quiet  enjoyment,  though  such  covenant  is  restricted,  the  law  will  not 
imply  a  general  covenant  for  quiet  enjoyment. a 

b.  Condition  of  Premises  — (i)  In  General.  —  The  law  will  not  implv 
any  covenant  or  warranty  on  the  part  of  the  landlord  with  regard  to  the 
physical  condition  of  the  premises  at  the  time  of  the  letting,  that  they  are  in 
a  tenantable  condition,  or  that  they  are  suitable  for  the  purpose  for  which  they 
are  leased;  the  rule  of  caveat  emptor  applies  with  full  force  to  leases;3  and 

151  Mass.  207;  Duiton  v.  Gerrish,  9  Cush. 
(Mass.)  89,  55  Am.  Dec.  45;  ;  Booth  v.  Mer- 
riam,  155  Mass.  521;  McKeon  v.  Cutter,  156 
Mass.  296;  Cowen  v.  Sunderland,  145  Mass. 
363,  1  Am.  St.  Rep.  469;  Welles  v.  Casiles,  3 
Gray  (Mass.)  323;  Royce  v.  Guggenheim,  106 
Mass.  201,  S  Am.  Rep.  322;  Minor  v.  Sharon, 
112  Mass.  477,  17  Am.  Rep.  122. 
Michigan.  —  Clark  v.  Babcock,  23  Mich.  164. 
Minnesota.  —  Wilkinson  v.  Clauson,  29  Minn. 
91;  McCormick  v.  Milburn,  etc.,  Co.,  57 
Minn.  6. 

Missouri.  —  Clark  v.  Midland  Blast  Furnace 
Co.,  21  Mo.  App.  58;  Kerr  v.  Merrill,  4  Mo. 
App.  591;  Beatie  v.  Rocky  Branch  Coal  Co., 
56  Mo.  App.  221;  Ward  v.  Fagan,  28  Mo.  App. 
116. 

Montana.  —  Blake  v.  Dick,  15  Mont.  236,48 
Am.  St.  Rep.  671;  York  v.  Steward,  21  Mont. 
515- 

New  Hampshire.  —  Elliott  v.  Aiken,  45  N. 
H.  36;  Scott  v.  Simons,  54  N.  H.  426;  Davis 
v.  George,  67  N.  H.  393. 

New  Jersey.  —  Naumberg  v.  Young,  44  N. 
J.  L.  332.  43  Am.  Rep.  380;  Murray  v.  Albert- 
son,  50  N.  J.  L.  167. 

New  York.  —  Daly  v.  Wise,  132  N.  Y.  306- 
Wallace  v.  Lent,  (C.  PI.  Gen.  T.)  29  How.  Pr.' 
(N.  Y.)  289;  McG'ashan  v.  Tallmadge,  37  Barb. 
(N.  Y.)  313;  Mayer  v.  Moller,  1  Hilt.  (N.  Y.) 
491;  Roosevelt  v.  Abbatt,  2  Robt.  (N.  Y.)  156; 
Hays  v.  Moody,  (N.  Y.  Citv  Ct.  Gen.  T.)  2  N.' 
Y.  Supp.  3S5;  Cleves  v.  Wil'loughby,  7  Hiil  (N. 
Y.)  83;  Westlake  v.  De  Graw,  25  Wend.  (N.  Y.) 
669;  Sully  v.  Schmitt,  (Buffalo  Super.  Ct. 
Spec  T.)  31  N.  Y.  St.  Rep.  443,  affirming  11  N. 
Y.  Supp.  694;  Witty  v.  Matthews,  52  N.  Y.  512; 
New  York  Academy  of  Music  v.  Hackelt,  2 
Hilt.  (N.  Y.)  217;  Edwards  v.  New  York,  etc., 
R.  Co.,  98  N.  Y.  245,  50  Am.  Rep.  659;  Frank- 
lin v.  Brown,  118  N.  Y.  no,  16  Am.  St.  Rep. 
744;  Edwards  v.  McLean,  122  N.  Y.  302;  Rot- 
ter v.  Goerlitz,  16  Dalv  (N.  Y.)  484;  Pcmeroy 
v.  Tyler,  (N.  Y.  City  Ct.  Gen.  T.)  9  N.  Y.  St. 
Rep.  514;  Chadwick  v.  Woodward,  (N.  Y.  City 
Ct.  Gen.  T.)  13  Abb.  N.  Cas.  (N.  Y.)  455; 
O'Brien  v.  Capwell,  59  Barb.  (N.  Y.)  504; 
Jackson  v.  Odell,  9  Daly  (N.  Y.)  371;  Lynch 
v.  Speed,  15  Daly  (N.  Y.)  207;  Carey  v.  Kreizer, 
(Supm.  Ct.  App.  T.)  26  Misc.  (N.  Y.)  755; 
Outerbridge  v.  Phelps,  45  N.  Y.  Super.  Ct.  555. 

North  Carolina.  —  Gaither  v.  Hascall-Rich- 
ards  Steam  Generator  Co.,  121  N.  Car.  384. 
Oklahoma.  —  Hanley  v.  Banks,  6  Okla.  79. 
Pennsylvania.  —  Harlan  v.  Lehigh  Coal,  etc., 
Co.,  35  Pa.  "St.  287;  Wheeler  v.  Crawford,  86 
Pa.  St.  327;  Lukens?'.  Hedley.  1  W.  N.  C.  (Pa.) 
266;  Thompson  v.  Flynn,  33  Pa.  L.  I.  242; 
Twibill  v.  Brown,  17  W.  N.  C.  (Pa.)  221;"  Kline 
v.  Tacobs,  68  Pa.  St.  57;  McCloskey  v.  Wilt- 
bank,  1  W.  N.  C.  (Pa.)  413;  Hollis  v.  Brown, 
159  Pa.  St.  539;  Hazlett  v.  Powell,  30  Pa.  St. 
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ondaga  Salt  Co.,  64  Barb.  (N.  Y.)  55S;  Conley 
v.  Schiller,  (County  Ct.)  24  N.  Y.  Supp.  473; 
Tone  v.  Brace,  11  Paige  (N.  Y.)  566  [overruling 
Kinney  v.  Walts,  14  Wend.  (N.  Y.)  38];  Boreel 
v.  Lavvton,  90  N.  Y.  293,  43  Am.  Rep.  170. 
Compare  Carter  v.  Burr,  39  Barb.  (N.  Y.)  59. 

Oregon.  —  Edwards  v.  Perkins,  7  Oregon  149. 

Wisconsin.  —  Shaft  v.  Carey,  (Wis.  1900)83 
N.  W.  Rep.  288.  J 

1.  Exclusion  of  Implication  of  Covenant.  — 
Maeder  v.  Carondelet,  26  Mo.  112;  Burr  v. 
Stenton,  43  N.  Y.  462. 

2.  Effect  of  Restricted  Express  Covenant.  —  Line 
v.  Stephenson,  4  Bing.  N.  Cas.  678,  33  E.  C. 
L.  492,  5  Bing.  N.  Cas.  183,  35  E.  C.  L.  77; 
Grosvenor  Hotel  Co.  v.  Hamilton,  (1894)  2  Q. 
B.  836;  Stannard  v.  Forbes,  6  Ad.  &  El.  572, 
33  E.  C.  L.  149;  Merrill  v.  Frame,  4  Taunt.' 
329;  Davis  v.  Pitchers,  24  U.  C.  C.  P.  516; 
Burr  v.  Stenton,  43  N.  Y.  462.  See  also  Nind 
v.  Marshall,  3  Moo.  703;  Tooker  v.  Groten- 
kemper,  1  Cine.  Super.  Ci.  88.  Compare  Sheets 
v.  Joyner,  n  Ind.  App.  205. 

An  express  covenant  in  a  lease  to  aid  the 
lessee  in  keeping  possession  of  the  premises 
excludes  the  implication  of  a  covenant  for 
quiet  enjoyment.  O'Connor  v.  Memphis,  7 
Lea  (Tenn.)  219. 

3.  No  Implied  Covenant  or  Warranty  as  to  Phys- 
ical Condition  of  Premises  —  England.  —  Sutton 
v.  Temple,  12  M.  &  W.  52;  Hart  v.  Windsor 
12  M.  &  W.  68;  Chester  v.  Powell,  52  L.  T.  N. 
S.  722. 

Canada.  —  Denison  v.  Nation,  21  U.  C.  Q.  B. 
57;  Tennant  v.  Hall,  27  N.  Bruns.  499;  Gillis 
v.  Morrison,  22  N.  Bruns.  207. 

United  States.  —  Doyle  v.  Union  Pac.  R.  Co 
147  U.  S.  413. 

California.  —  Green  v.  Redding,  92  Cal.  548. 
Colorado.  —  Davidson   v.   Fischer,  11  Colo. 
5S3,  7  Am.  St.  Rep.  267;  Thum  v.  Rhodes,  12 
Colo.  App.  245. 

Connecticut.  —  Gallagher  v.   Button,  (Conn 
1900)  46  Atl.  Rep.  819. 

District  of  Columbia.  —  Fisher  v.  Lighthall, 
4  Mackey  (D.  C.)  82,  54  Am.  Rep.  258. 

Illinois.  —  McCoull  v.  Herzberg,  33  111.  App. 
542;  Friedman  v.  Schwabacher,  64  111.  App. 
422;  Chicago  Warehouse,  etc.,  Co.  v.  Illinois 
Pneumatic  Tool  Co.,  35  111.  App.  144;  Ratkow- 
ski  v.  Masolowski,  57  111.  App.  525. 
Indiana.  —  Lucas  v.  Coulter,  104  Ind.  St. 
Iowa.  —  Bentley  v.  Taylor,  (Iowa  1888)'  39 
N.  W.  Rep.  267. 

Louisiana.  —  Obadie  v.  Berges,  41  La.  Ann 
281;  Murrell  ;.  Jackson,  33  La.  Ann.  J341. 

Maine.  —  Libbey  v.  Tolford,  48  Me.  316,  77 
Am.  Dec.  229;  O'Leary  v.  Delaney,  63  Me. 
084;  McKenzie  v.  Cheetham,  83  Me.  543. 
Maryland.  —  Hess  v.  Newcomer,  7  Md.  337. 
Massachusetts.  —  Foster  v.   Peyser,  9  Cush! 
(Mass.)  242,  57  Am.  Dec.  43;  Stevens  v.  Pierce, 
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a  fortiori  the  law  will  not  imply  any  warranty  that  the  physical  condition 
of  the  premises  shall  remain  unchanged  during  the  term  of  the  lease.*  The 
exclusion  of  an  implied  covenant  as  to  the  condition  of  the  premises  is 
especially  applicable  when  the  lessee  inspects  them  before :  executing  the  lease.2 
There  is  however,  an  implied  warranty  that  the  condition  of  he  premises 
shall  remain  substantially  the  same  between  the  time  o  the  letting  and  the 
beginning  of  the  term  ;  and  if  any  material  change  has  taken  place  during  this 
period,  the  tenant  may  rescind  the  contract.3 

S  Leases  of  Buildings  under  Construction. —Where  buildings  in  process 
of  construction  are  leased,  it  has  been  held  that  there  was  no  implied  covenant 
on  the  part  of  the  lessor  to  complete  them,*  and  if  the  lessor  does  undertake 
to  complete  the  buildings  there  is  no  implied  covenant  that  after  their  com- 
pletion they  shall  be  fit  for  the  purposes  for  which  they  are  let. 

(i\  Leases  of  Furnished  Houses.  —In  England  and  in  Massachusetts  a dis- 
tinction has  been  made  in  the  case  of  leases  of  furnished  houses  intended  for 
immediate  occupation,  and  in  such  cases  it  has  been  held  that  the  law  will 
mply  a  covenant  or  warranty  that  the  house  is  fit  for  habitation,  without 
greater  preparation  than  the  lessee  might  reasonably  be  expected  to  make  in 
appropriating  it  to  the  use  for  which  it  was  designed  ;«  and  where  the  house  is 
not  in  a  habitable  condition  at  the  commencement  of  the  tenancy  the  lessee 
may  rescind  the  contract.7  The  fact  that  a  house  was  infested  with  bedbugs 
has  been  held  a  breach  of  such  implied  covenant  or  warranty." 


293.    Compare  Showaker  v.  Boyer,  3  Pa.  Co. 

^Tennessee.  —  Schmalzried  v.  White.  97  Tenn. 
36;  Southern  Oil  Works  v.  Bickford,  14  Lea 
(Tenn.)  657.  _ 

Texas.  —  Lynch  v.  Ortheb,  70  Tex.  727; 
Bowen  v.  Hatch,  (Tex.  Civ.  App.  1S96)  34  S. 

W.  Rep.  330-  ,  ^ 

Vermont.  —  Rutland  Foundry,  etc.,  Co.  v. 

King,  51  Vt  462. 

West  Virginia.  —  Clifton  v.  Montague,  40  W. 

Va.  207. 

Compare  Vaughan  v.  Matlock,  23  Ark.  9.  _ 
Pasture  Lands  —  Noxious  Weeds.  —  There  is 
no  implied  warranty  on  the  part  of  a  lessor 
who  lets  pasture  land  for  grazing  purposes, 
that  no  noxious  plants  are  growing  on  the  de- 
mised premises.  Erskine  v.  Adeane,  L.  R.  8 
Ch.  756.  See  also  Sutton  v.  Temple,  12  M.  & 
W  52. 

In  a  Lease  of  a  Factory,  which,  though  not 
mentioning  them,  includes  an  engine  and 
boiler,  there  is  no  implied  warranty  as  to  the 
condition  or  capacity  of  the  engine  and  boiler. 
Naumberg  v.  Young,  44  N.  J.  L.  331,  43  Am. 

ReP-  38°-  .  ,.  . 

In  a  Lease  of  Stores  there  is  no  implied  cove- 
nant that  they  are  suitable  for  the  lessee's 
business.    Wilkinson  v.  Clauson,  29  Minn.  91. 

A  Lease  of  a  Salt-well  implies  no  covenant 
that  the  well  shall  be  of  any  particular  pro- 
ductive capacity.  In  the  absence  of  any  dis- 
tinct agreement,  the  lessee  takes  it  as  he  finds 
it.    Clark  v.  Babcock,  23  Mich.  164. 

1.  No  Implied  Covenant  as  to  Continuance  of 
Condition— England.—  Sarson  v.  Roberts,  (1895) 

2  Q.  B.  395-  w  r  . 

California.  —  Branger  v.  Manciet.  30  Cal. 
624;   Cowell  v.  Lumley,  39  Cal.  151.  2  Am. 

Illinois.  —  Friedman  v.  Schwabacher,  64  111. 
App.  422. 

Indiana.  —  Lucas  v.  Coulter,  104  Ind.  81. 


Missouri.  —  Jones  v.  Springfield  Waterworks 
Co.,  65  Mo.  App.  388. 

New  York.  —  Edwards  v.  McLean,  122  N.  Y. 
302,  affirming  55  N.  Y.  Super.  Ct.  126;  Robbins 
v.  Mount,  4  Robt.  (N.  Y.)  553;  Johnson  v.  Op- 
penheim,  (N.  Y.  Super.  Ct.  Gen.  T.)  12  Abb. 
Pr.  N.  S.  (N.  Y.)  449- 

Tennessee.— Banks  v.  White,  1  Sneed  (Tenn.) 

6i3-  _  . 

2.  Inspection  of  Premises  by  Lessee.  —  Davis  v. 

George,  67  N.  H.  393. 

3.  Meeks  v.  Ring,  51  Hun  (N.  Y.)  329. 

4.  Buildings  under  Construction.  —  Ratkowski 
v.  Masolowski,  57  111.  App.  525. 

5.  Bentley  v.  Taylor,  (Iowa  18S8)  39  N.  W. 
Rep.  267;  Rutland  Foundry,  etc.,  Co.  v.  King, 
51  Vt.  462.  See  also  Wilkinson  v.  Clauson,  29 
Minn.  91.  „    .  , 

6.  Leases  of  Furnished  Houses.  —  Smith  v.  Mar- 
rable,  11  M.  &  W.  5;  Wilson  v.  Hatton,  2  Ex. 
D.  336;  Manchester  Bonded  Warehouse  Co.  v. 
Carr,  5  C.  P.  D.  507;  Bird  v  Greville,  I  Cab. 
&  EL  317;  Charsley  v.  Jones,  53  J.  P.  2S0:  In- 
galls z>.  Hobbs,  156  Mass.  348,  32  Am.  St.  Rep. 
460.  See  also  Campbell  v.  Wenlock,  4  F.  &  F. 
716. 

In  a  Lease  of  a  Furnished  Cottage  for  the  Sum- 
mer Season,  a  covenant  that  il  is  fit  for  habita- 
tion will  be  implied.  Ingalls  v.  Hobbs,  156 
Mass.  348,  32  Am.  St.  Rep.  460- 

Partly  Furnished  House.  —  The  doctrine  of  im- 
plied covenant  was  held  not  to  apply  to  a  house 
partly  furnished,  in  Chester  v.  Powell,  52  L. 
T.  N.  S.  722. 

Statutory  Provision.  —  In  England,  by  statu- 
tory provision,  in  teases  of  premises  for  habita- 
tion by  persons  of  the  working  class,  a  cove- 
nant or  warranty  that  the  premises  are  fit  for 
habitation  is  implied.  Walker  v.  Hobbs,  59 
L.  J.  Q.  B.  93. 

7.  Wilson  v.  Hatton,  2  Ex.  D.  336. 

8.  Ingalls  v.  Hobbs,  156  Mass.  34S,  32  Am. 
St.  Rep.  460;  Smith  v.  Marrable.  11  M.  &  W.  5. 
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in  Other  Jurisdictions,  however,  the  courts  have  refused  to  make  any  distinction 
between  the  letting  of  furnished  and  unfurnished  houses,  and  have  held  that 
there  is  no  implied  covenant  with  regard  to  the  habitable  condition  of  the 
premises  in  the  case  of  letting  furnished  houses.1 

Defects  Subsequently  Arising.  —  The  implied  covenant  as  to  the  habitable  con- 
dition of  a  furnished  house  applies  only  to  the  condition  of  the  premises  at  the 
commencement  of  the  tenancy,  and  does  not  cover  defects  subsequently 
arising.2 

Defects  Arising  Off  Premises.  —  So,  also,  there  is  no  implied  covenant  or  warranty 
in  leases  of  furnished  houses  against  defects  arising  off  the  premises,  rendering 
them  uninhabitable.3 

Inspection  of  Premises  by  Lessee.  —  Where  the  lessee  has  the  opportunity  to  and 
does  inspect  the  furnished  house,  it  would  seem  that  there  is  no  reason  for 
implying  a  warranty  or  covenant  on  the  part  of  the  lessee  as  to  its  habitable 
condition.4  • 

Defects  Not  Relating  to  Furniture.  —  In  New  Jersey  a  distinction  has  been  made 
in  the  case  of  the  letting  of  a  furnished  house,  where  the  defects  rendering  the 
premises  uninhabitable  were  inherent  in  the  realty  and  not  in  the  furniture, 
and  without  expressly  deciding  as  to  the  existence  of  an  implied  warranty  or 
covenant  against  the  latter  defects,  it  has  been  held  that  there  was  no  implied 
warranty  or  covenant  against  the  former  defects  rendering  the  premises 
uninhabitable.5 

(4)  Restriction  to  Particular  Use.  —  It  has  also  been  held  that  where  the 
lease  limits  the  use  of  the  premises  to  certain  specified  purposes,  without  show- 
ing any  intention  on  the  part  of  the  parties  that  the  lessee  should  fit  them  for 
such  purposes,  there  is  an  implied  stipulation  that  the  premises  are  fit  for  the 
specified  uses.6 

(5)  Fraud  and  Deceit.  —  The  doctrine  that  there  is  no  implied  covenant  or 
warranty  as  to  the  condition  of  the  premises  would  not  preclude  a  recovery  by 
the  lessee  on  the  ground  of  fraud  for  the  failure  of  the  lessor  to  disclose 
dangerous  and  hidden  defects  in  the  premises.' 

c.  To  Give  Possession.  —  The  lessor  impliedly  covenants  to  give  posses- 
sion to  the  lessee  at  the  commencement  of  the  term,  or  that  the  premises  shall 
be  in  such  a  condition  that  he  may  enter  without  molestation,  and  if  the 
premises  are  wrongfully  withheld  by  a  third  person  it  is  the  duty  of  the  lessor 
to  oust  him;8  or,  which  amounts  to  the  same  thing,  the  failure  to  give  pos- 

1.  Exoeption  in  Case  of  Furnished  Houses  Not  67  N.  H.  393;  Wallace  v.  Lent,  (C.  PI  Gen  T  ) 
Recognized. —  Fisher  v.  Lighthall,  4  Mackey  29  How.  Pr.  (N.  Y.)  289;  Snvd'er  v.  Gorden  46 
(D.  C.)  82,  54  Am.  Rep.  258;  Davis  v.  George,  Hun  (N.  Y.)  538;  Cesar  y.'Karutz,  60  n'y 
67  N.  H.  393;  Murray  v.  Albertson,  50  N.  J.  229,  19  Am.  Rep.  164;  Victory  v.  Krauss'  41 
L.  167  [reviewing-  and  criticising  Smith  v.  Mar-  Hun  (N.  Y.)  533.  See  the  title  Landlord  and 
rable,  11  M.  &  W.  5];  Rotter  v.  Goerlitz,  16  Tenant,  ante. 

Daly  (M.  YO484;  Chad  wick  v.  Woodward,  (N.  8.  Implied  Covenant  to  Give  Possession  —  En?- 

Y.  City  Ct.  Gen.  T.)  13  Abb.  N.  Cas.  (N.  Y.)  land.  —  Coe  v.  Clay,  5  Bing.  440,  15  E.  C  L. 

441.    See  also  Franklin  v.  Brown,  118  N.  Y.  492;   Jenks  v.  Edwards,  11  Exc'h    77s'  See 

110,  16  Am.  St.  Rep.  744.  also  Walsh  v.  Lonsdale,  21  Ch.  D.  9-  Drury  v 

2.  Maclean  v.  Currie,  r  Cab.  &  El.  361;  Sar-  Macnamara,  5  El.  &  Bl.  612,  85  E.  C  L  612 
son  v.  Roberts,  (1895)  2  Q.  B.  395.  Canada.  —  Saunders  v.  Roe,  17  U.C.  C  P 

3.  Franklin  v.  Brown,  118  N.  Y.  no,  16  Am.  344;  Le  Procureur  General  v.  Cote,  3  Quebec 
St.  Rep.  744.  235;  Mulcair  7>   Jubinville,  23  L.  c'.  Jur.  165. 

4.  Sutton  v.  Temple,  12  M.  &  W.  52.  See  also  Harvey  v.  Ferguson,  9  U.  C.  Q  B 

5.  Murray  v.  Albertson,  50  N.  J.  L.  167.  431.  Compare  Ross  v.  Massingberd,  12  U.  C. 
Compare  Wilson  v.  Hatton,  2  Ex.  D.  336.  C.   P.  62;  Swanson  v.   Defoy,  2  Rpy  Leg 

6.  Restrictions  to  Particular  Use  of  Premises.  —  167. 

Young  v.  Collett,  63  Mich.  331;  Wolfe  v.  Arrott,  United  States.  —  Carroll  v.  Peake,  1  Pet.  (U. 

109  Pa.  St.  473.    Compare  Johnson  v.  Oppen-  S.)  18. 

heim,  (N.  Y.  Super.  Ct.  Gen.  T.)  12  Abb.  Pr.  Alabama.  —  King  v.  Reynolds,  67  Ala.  229, 

N.  S.  (N.  Y.)  449;  Samuel  v.  Scott,  13  Phila.  42  Am.  Rep.  107. 

(Pa.)  64,  36  Leg.  Int.  (Pa.)  382.  California.  —  Rice  v.  Whitmore,  74  Cal.  610, 

7.  Fraud  and  Deceit.  —  Keates  v.  Cadogan,  10  5  Am.  St.  Rep.  479. 

C.  B.  591,  70  E.  C.  L.  591;  Davis  v.  George,  Connecticut.  —  Cohn  v.  Norton,  57  Conn.  480. 
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On  the  Part  of  the  Lessor. 


session  has  been  held  a  breach  of  the  lessor's  covenant  for  quiet  enjoyment.1 
The  parties  may,  of  course,  expressly  make  the  lessee's  right  to  possession 
subject  to  his  performance  of  conditions  precedent.* 

Extent  of  Covenant.  —  The  duty  to  give  possession  is  performed  by  enabling 
the  lessee  to  enter  into  possession  without  hindrance  either  from  the  positive 
acts  of  the  lessor  or  from  the  withholding  of  possession  by  a  third  person;  the 
lessor  is  not  bound  to  put  the  lessee  into  actual  possession.3  If,  after  the  time 
when  the  lessee  is  entitled  to  possession  under  the  lease,  whether  he  has 
actual  possession  or  not,  a  stranger  trespasses  on  and  takes  possession  of  and 
holds  the  land,  this  is  a  wrong  to  the  lessee  for  which  the  lessor  is  not  responsi- 
ble;4 and  there  can  be  no  breach  of  the  lessor's  duty  prior  to  the  time  when 
the  lessee  is  entitled  to  possession.5 

Remedy  of  Lessee.  —  The  lessee  may  recover  damages  against  the  lessor  for 
failure  to  give  possession,  and  is  not  driven  to  bring  an  action  of  ejectment 
against  a  third  person  wrongfully  withholding  the  possession.6  But  the  lessee 
may  maintain  an  action  of  ejectment  to  gain  the  possession  against  either  the 
lessor  or  a  third  person  wrongfully  withholding  possession;7  he  cannot,  how- 
ever, as  a  rule,  maintain  summary  proceedings  to  gain  possession.**  And  if 
the  lessee  chooses  to  sue  a  wrongdoer  withholding  possession,  and  recovers 
possession  from  him  together  with  rent  and  damages,  he  cannot  afterwards 
sue  the  lessor  for  failure  to  deliver  possession." 

Damages  Recoverable.  —  For  breach  of  the  lessor's  agreement  to  put  the  lessee 
into  possession,  though  his  failure  to  perform  is  due  to  a  discovery  after  the 
letting,  of  a  previously  unsuspected  defect  in  his  title,  the  measure  of  damages 
is  the  value  of  the  term  above  the  rent  reserved  and  unpaid,10  and  not,  as  in 
cases  of  contracts  for  the  sale  of  land,  the  consideration  paid;11  though  the 
latter  would  seem  to  be  the  rule  in  New  York.1'1  If  the  failure  of  the  lessor  to 
give  possession  to  the  lessee  was  due  to  the  former's  wrongful  act,  the  lessee 
may  undoubtedly  recover  the  value  of  the  term,  and  in  addition  thereto  such 
other  damages  as  could  be  naturally  considered  within  the  contemplation  of 
the  parties.13    Where  the  lessee,  prior  to  the  time  for  the  commencement  of 

Illinois.  —  Berrington  v.  Casey,  78  111.  317-  °-  Perry  v.  Watts,  67  Ga.  602 

Compare  Gazzolo  v.  Chambers,  73  HI-  75-  6.  Action  for  Damages  —  England.  -  Coe  v. 

Indiana.  —  Clark  v.  Butt,  26  Ind.  236;  Loufer  Clay,  5  Bing.  440,  15  E.  C.  L.  492. 

v.  Stottlamyer,  16  Ind.  App.  221.  Canada.  —  Thompson  V.  Crawford,  13  U.  U 

Kentucky.  —  Smiths.  Phillips, 29 S.  W.  Rep.  C.  P.  53. 

358  16  Ky.  L.  Rep.  C15.  California.  -  Rice  v.  Whumore,  74  Cal.  6x9, 

Missouri.  —  Hughes  v.  Hood,  50  Mo.  350.  5  Am.  St.  Rep.  479- 

New  York.  —  Trull  v.  Granger,  8  N.  Y.  115;  Georgia.  —  Kenny  1:  Collier,  79  Ga  743- 

Ward  v.  Edesheimer,  (C.  PI.  Gen.  T.)  43  N.  Illinois.  —  Berrington  v.  Casey,  78  111-  31/- 

Y  St  Rep  138.    Compare  Becker*'.  De  Forest,  Iowa.  —  Adair  v.  Bogle,  20  Iowa  23b. 

i  Sweeny  (N  Y.)  528;  Mechanics',  etc.,  F.  Ins.  Missouri.  —  Hughes  v.  Hood   50  Mo.  350; 

Co.  v.  Scott,  2  Hilt.  (N.  Y.)  550.  Kean  v.  Kolkschneider,  21  Mo.  App  538. 

Texas  —  Hettzberg  v.  Beisenbach,  64  Tex.  New  York.  —  Trull  v.  Granger,  8  N.  ¥.115. 

2o2  7.  See  the  title  Ejf.ctment,  vol.  10,  p.  407. 

iviseonsin.  -  Poposkcy  7/.  Munkwitz,  6S  Wis.  8.  Freeborn  v.   La  Londe,  118  Mich.  662. 

322  60  Am.  Rep.  858.  Compare  McDonald  v.  Hanlon,  79  Cal.  442. 

Compare  Sigmund  v.  Howard  Bank,  29  Md.  9.  Hughes  v.  Hood,  50  Mo.  350. 

2_T    1          b  10.  Snodgrass  v.  Reynolds.  79  Ala.  452,  58 

L  Rilev  v.  Hale,  i<8  Mass.  240;  Brennan  v.  Am.  Rep.  601;  Cohn  v.  Norton  57  Conn.  480. 

Jacobs  22  W  N.  C."(Pa.)  453;  Friedlander  v.  See  also  Rice  v.  Whitmore,  74  Cal.  619  5  Am. 

Myers'  (Supm.  Ct.  Gen.  T.)  47  N.  Y.  St.  Rep.  St.  Rep.  479-    And  see  infra,  this  title.  Cove- 

R2-  Smart  v.  Stuart,  5  U.  C.  Q.  B.  O.  S.  301.  nant  for  Quiet  Enjoyment. 

See  infra,  this  title,  Covenant  for  Quiet  Enjoy-  11.  See  the  title  Vendor  and  Pirchaser 

ment  12.  Kelly  ».  Dutch  Church,  2  Hill  (N.Y.)ios; 

2.  Andis  v.  Personett.  108  Ind.  202;  Murphy      Noyes  v.  Anderson,  1  Duer  (N  Y.)  342.  Com- 
v.  Scarth,  16  U.  C.  Q.  B.  48.  pare  Price  v.  Eisen,  (Supm.  Ct.  App.  I.J  31 

3.  Extent  of  Covenant  to  Give  Possession.—      Misc.  (N.  Y.)  4?7- 

Saunders  v  Roe,  17  U.  C.  C.  P.  344;  Gazzolo  13.  Wrongful  Withholding  of  Possession  by  Les- 
v.  Chambers.  73  HI.  75-  »°r  -  Ca»a<fa'  -  Marrin  -;.  Graver,  8  Ont  39. 

4.  King  v.  Reynolds.  67  Ala.  229,  42  Am.         California.  —  Rice  v.  Whitmore,  74  bVh 
Rep    107;  I-iertzberg  v.  Beisenbach,  64  Tex.      5  Am.  St.  Rep.  479- 

262     See  also  Hays  v.  Potter,  27  Tex.  92.  Connecticut.  -  Cohn  v.  Norton.  57  Conn.  480. 

616  Volume  XVIII. 


General  Construction  of  Leases. 


L£AS£S. 


In  General. 


his  term,  purchases  goods  for  sale  on  the  demised  premises,  and  by  reason 
of  the  lessor's  failure  to  give  him  possession  is  forced  to  resell  the  goods  at  a 
loss,  such  loss  cannot  be  recovered  as  damages.'  Nor  can  the  lessee  recover 
as  damages  amounts  paid  to  third  persons  for  a  release  from  contracts  for  their 
employment  in  the  business  intended  to  be  carried  on  upon  the  premises.2 
So  also  the  lessee  cannot  recover  as  damages  prospective  profits  which  he 
might  have  made  from  the  business  he  intended  to  pursue  upon  the  premises  3 
though  in  some  cases  the  lessee's  loss  from  his  inability  to  continue  his  busi- 
ness or  trade  has  been  allowed  as  an  element  of  damages.4 

2.  On  the  Part  of  the  Lessee  —  To  Redeliver  Possession.  —  The  law  implies  a  cove- 
nant on  the  part  of  the  lessee  to  redeliver  to  the  lessor  the  possession  of  the 
premises  at  the  expiration  of  the  term.5 

To  Pay  Rent.  —  The  law  will  also  imply  a  covenant  on  the  part  of  the  lessee 
to  pay  the  rent  reserved.6 

VII.  General  Construction  of  Leases— 1.  In  General.  —  The  rules  relat- 
ing to  the  construction  of  contracts  in  general,  which  have  been  treated  else- 
where _  in  this  work,  apply  equally  with  regard  to  the  construction  of  the 
provisions  in  leases.7 

Intention.  —  Thus  the  chief  object  is  to  arrive  at  the  intention  of  the  parties.8 
Instrument  to  Be  Considered  as  a  Whole.  —  The  lease  must  be  construed  as  a  whole 
and  such  a  construction  placed  upon  it,  if  possible,  as  will  render  all  its  clauses 
harmonious  and  consistent,9  and  where  several  instruments,  one  of  which  is  a 
lease,  are  part  of  one  transaction,  they  should  be  construed  together.10 

Reasonable  and  Equitable  Construction  Preferred.  —  Such  a  construction  of  the  lease 
is  to  be  preferred  as  will  make  it  a  just,  fait,  and  equitable  contract,  mutually 
obligatory  in  its  essential  provisions,  instead  of  a  one-sided  and  unreasonable 
contract.11 

Construction  by  Parties.  —  The  construction  placed  upon  the  lease  by  the  parties 
shown  by  their  conduct,  is  entitled  to  great  weight  and  may  even  be  conclu- 
sive upon  the  parties.18 

Lessee  Favored.  —  In  case  of  doubt,  the  lease  should  be  construed  most  favor- 
ably to  the  lessee. 13 

Florida.  -  Hodges  *  Fries,  34  Fla.  63.  lips.  (Ky.  1895)  29  S.  W.  Rep.  358,  16  Ky  L 

0 ZlS-  "II           ^  Hawk'ns'  43  "I-  3o8.  Rep.  615.    Compare  Chew  v.  Lucas,  r  Ind 

Iowa.  —  Alexander  v.  Bishop,  59  Iowa  572.  App  595 

Kentucky  -  Kelly  v.  Davis,  9  Ky.  L.  Rep.  4.  Ward  v.  Smith,   n  Price  ig;  Jaques  v 

647;  Smith  v.  Phillips,  (Ky.  1895)  29  S.  W.  Millar,  6  Ch.  D  153  4 

Rep.  358  16  Ky.  L.  Rep  615.  5.  Wadsworthville  Poor  School  z:  Tennings 

New  York.  -  Fnedlandj,  Myers.  139  N.  Y.  40  S.  Car.  168,  42  Am.  St.  Rep.  854.  8 

n  '■  L      w    rf"^?r\^N-  Y-  II55  Dri^s  6"  Sse  the  titIe  Landlord  and  Tenant  sec- 

D wight,  17  Wend.  (N.  Y.)  71,  31  Am.  Dec.  283;      tion  Rent,  ante.  p.  260 

Masterton  v.  Brooklyn,  7  Hill  (N.  Y.)  67,  42         7.  French  v.  Brewer  3  Wall   Tr  (C  C  )  ut 

teT   Se^  3f;  t'165,     °'l°0lZ  4  Bar£  S1-  Y->  See  the  litIe  Interpretation  Ynd  ^nstr^c 

261.    See  also  Taylor  v.  Bradley,  39  N.  Y.  129,  tion.  vol.  17  p  1 

I00^'Sw,wi"     dk     u  ».  Intention  of  Parties. -Johnson  Phoenix 

W'5fl"4                 breCh'  ZK  MarilnS-  20  Mut  L.  Ins.  Co.,  46  Conn.  92;  Barrett  v.  John- 

,,r     7°5-  son,  2  Ind.  App.  25. 
Wis  ^'ToTrn   R^k«y«       Munkwitz-    68  9-  Construction  of  Instrument  as  a  Whole. - 
Wis.  322,  6o_Am.  Rep.  858.  Iggulden  v.  May,  7  East  241-  Barrett  v  John- 
Expenses  incurred  in  moving  to  the  demised  son,  2  Ind.  App.  25;  Harlow  v  Lake  Superior 

reHoodS  7nM  hCld  "0t  recoverable-    Hu8hes  Iron  Co.,  36  MichTios;  Orphan  Asylum  Soc 

v.  Hood  50  Mo.  350.  Vm  Waterbury,  8  Daly  (N.  Y.)  35. 

bia*,^    Cnhan  *  M,»1B8to0.  5  British  Colum-  10.  New  England  L.  &  T.  Co   v.  Workman, 

bia  345  ,  Cohn  v.  Norton,  57  Conn.  480;  Fried-  71  Mo.  App.  275. 

Snn™  r/T'  ^  ,N'  \;-432Lfrl^  v-  Eisen>  1L  Equitable  Construction  Preferred.  -  Wood- 

2Pr;f„      m    T°  3'  ^'SC-  (NoY-)  457-  VVard  v-  Pa>'ne-  16  Cal-  444.    See  also  Evers  v. 

2.  Cohn  v  Norton,  57  Conn.  480.  Shumaker,  57  Mo.  App.  454. 

0n;    ,ro°SPH  X6  I     ^  ~  Mar^,  V\ GrtVer'  8  12-  Construction  by  Parties  -Herscher  v.  Bra- 

"  Collar  -,  rg    ^     IT'  347la-  &:  Kenny  zier"  3s  "I.  App.  654;  Oglesby  v.  Hughes,  96 

79x,Gf,-  743:  Alexander  ^.  Bishop,  59  Va.  115;  Hard  v.  Brown  18  Vt.  87. 

Iowa  5,2,    Kelly  v.   Davis,  9  Ky.  L.   Rep.  13.  Lessee  Favored.  -  Schmohl  v.  Fiddick,  34 

CnniBrt,,™!  T>^<!*„  t      n  c    ■  ,  I"-  App.  190;  Loeser  w.  Liebmann,  CSupm.  Ct. 

Conjectural  Fronts  from  Crops, -Smith  v.  Phil-     Gen.  T.)  39  N.  Y.  St.  Rep.  12;  Broadway,  etc., 
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Popularisation  of  Words.  -  Particular  words  should  receive  their  popular 
meaning.1  rirmmstances  surrounding  the  execution  of 

.ta'i^tffi^MSrSU  *e  intenfion  of  the  parties 
is  not  clear.2  material  word  is  omitted  by  mistake,  it  may  be 

^~^  :°T™»o<  have  their  proper  effect  un.ess  it  . 
introduced.3  _  |ease  contains  both    rinted  and 

„ri,r  dates'erctTTo  be  given  to  both  if  ^  ™ 

det'Snin^he  Stion  of  the  parties,'  but  the  striking  out  of  one  provrsron 


R  Co.  v.  Metzger,  (C.  PI.  Gen.  T  )  27  Abb.  N. 
Cas  (N  Y  )  160;  Windsor  Hotel  Co.  v.  Hawk, 
(N   Y   Super.  Ct.  Spec.  T.)  49  How.  Pr.  (N. 

Y'l2popular  Meaning  of  Particular  Words.— 

Clayion  v.  Gregson,  5  Ad.  &  El.  302,  31  E.  C. 

L.  342.  ...  . 

2.  Surrounding  Circumstances.  —  Waring  v. 
Louisville,  etc.,  R.  Co.,  19.  Fed.  Rep.  863;  Ed- 
wards v.  McLean,  122  N.  Y  302 1.  See  also 
Trimble  v.  Ward,  14  B.  Mon.  (Ky.)  8. 

3.  Clerical  Omissions.  —  Wright  v.  Dicksons, 

1  Dow.  141.  XT  .  . 

4.  Printed  and  Written  Clauses.  —  Heiple  v. 
Reinharl,  100  Iowa  525. 

5.  Wilcox  v.  Montour  Iron,  etc.,  Co.,  147 

Pa.  St.  540.  ,  , 

6.  Words  Stricken  Through.  —  Strickland  v. 

Maxwell,  2  Cromp.  &  M.  539- 
7   Pond  v.  Holbrook,  32  Minn.  291. 

8.  See  the  title  Parol  Evidence. 

9.  England.  —  Coker  v.  Guy,  2  B.  &  P.  5°5; 
Haywood  v.  Cope,  25  Beav.  140;  Baird  v. 
Fortune,  4  Macq.  H.  L.  127;  Woollam  v. 
Hearn,  7  Ves.  Jr.  218,  Omerod  *.  Hardman, 

5  Ves.  Jr.  730;  Martin  v.  Pycroft,  2  De  G.  M. 

6  Ahiama.  —  Thorpe  v.  Sughi,  33  Ala.  33°- 
Arizona.  —  Snead  v.  Tietjen,  (Anz.  1890)24 

Pac.  Rep.  324. 

Colorado.  —  Randolph  f.  Helps,  9  Colo.  29. 
Connecticut.  —  Burr  1/.  Spencer,  26  Conn.  163, 

68  Am.  Dec.  379-         .,,■,„  r.H 

Indiana.  —  Phillbrook  v.  Emswilcr,  92  Ind. 
500-  Diven  v.  Johnson,  117  Ind.  512. 

Massachusetts.  —  Stevens  v.  Pierce,  151  Mass. 
207-  McGlynn  v.  Brock,  tii  Mass.  219. 

Michigan.  —  Walsh  v.  Martin,  69  Mich  29. 

Minnesota.  —  McLean    P.  Nicol,  43  Minn. 

1  Missouri.  —  Tracy  ».  Union  Iron  Works  Co., 
104  Mo.  193.  ..  ,, 

New  York.  —  Wilson  v.  Deen,  74  N.  >•  534; 
New  York  ».  Mason,  (Supm.  Ct.  Gen  T  .)  9 
N  Y  St  Rep  282;  Wood  v.  Gordon,  (N.  Y. 
City  Ct.' Gen.  T.)  13  N.  Y.  Supp.  595;  Genet 
v.  Delaware,  etc.,  Canal  Co.,  10  N.  Y.  Wkly. 


Dig.  386;  Carey  v.  Kreizer,  (Supm.  Ct.  App. 
T.)  26  Misc.  (N.  Y.)  755- 

Oregon.  —  Stoddard  v.  Nelson,  17  Oregon 

^Pennsylvania.  —  Duffield  v.  Hue,  25  W.  N<  C. 
(Pa.)  32;  Diehl  v.  Lee,  (Pa.  1887)  9  Atl.  Rep. 

^Leases  to  the  State.  —  The  rule  applies  equally 
to  leases  to  the  state.  Tail  v.  Central  Lunatic 
Asylum,  84  Va.  271. 

Restrictions  upon  Use  of  Premises. —  Kramer 

».  Amberg,  (Supm.  Ct.  Spec.  T.  3  N  .  Y.  Supp. 

^Extrinsic  Evidence  Charging  Rent  Reserved  In- 

admissible.  —  Preston  u,  Merceau  2  \\  .  BL  1249; 
Henson  v.  Coope,  3  Scott  N.  R  48;  Rich  r. 
Jackson,  4  Bro.  C.  C.  514;  Beadle  v.  Monroe, 
68  Hun  (N.  Y.)  323-  See  also  Cowne  V.  Gar- 
ment, 1  Bing.  N.  Cas.  318,  27  E.  C.  L.  402. 

Changing  Description  of  Property  Demised.— 
Meres  V  Ansell.  3  Wils.  CM.  275;  Hope  v. 
Atkins,  1  Price  143;  Doe  v.  Webster  12  Ad.  & 
El  442,  40  E.  C.  L.  88;  Barton  v.  Dawes,  10 
C.  B   261,  70  E.  C.  L.  261;  Paugh  v.  Paugh, 

40 An  Agreement  by  the  Lessor  to  Keep  in  Repair 

cannot  be  shown.  York  v.  Steward  21  Mont 
515;  Hall  v.  Beston,  (Supm.  Ct.  Tr,  T.)  10. 
Misc.  (N.  Y.)  528;  Ramsay  *.  Wjlk«,  (C .  PL 
Gen.  T.)  13  N.  Y.  Supp.  554;  Clemghan  v.  Mc- 
Farland,  16  Daly  (N.  Y.)  402;  Cleves  v  Wil- 
loughby,  7  Hill  (N.  Y.  83;  Hartford,  e  c 
Stefmboat  Co.  v.  New  York,  78  N  Y.  1 :  Pfaff 
v.  Reddick,  (C.  PI.  Gen.  T.J  9  Misc.  (N.  Y.) 
472-  Ely  v.  Fahy,  79  Hun  (N.  Y.)  65;  Patter- 
son* Park,  166  Pa.  St.  25;  Wodock  *  Robin- 
son,  9  Pa.  Co.  Ct.  503;  Kline  v.  McLain,  33 
W  Ya  32.  v 

Oral  Stipulations  Against  Assignments  by 
Lessee.  -  Nave  v.  Berry,  22  Ala.  383. 

Oral  Warranty  of  Condition  of  Premises.  —}  ork 
v.  Steward,  21  Mont.  515;  Stevens  v.  Pierce, 
1  Si  Mass.  207. 

Parol  Agreement  by  Lessor  to  Make  Improve- 
ments.- Tracy  v.  Union  Iron  Works  Co.  104 
Mo  193;  New  York  v.  Mason,  (Supm.  Ct.  Oen. 
T.)  9  N.V.  St.  Rep.  282. 
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General  Construction  of  leases.  LEASES.     Dependent  and  Independent  Agreements. 

Collateral  Agreements.  —  Certain  agreements  between  the  lessor  and  the  lessee 
which  do  not  amount  to  an  agreement  for  an  interest  in  the  demised  premises,' 
and  which  are  not  inconsistent  with  the  terms  of  the  lease,  have  been  con- 
sidered collateral  to  the  lease  and  enforceable  though  not  incorporated  in  the 
lease  or  reduced  to  writing.1 

Lease  Only  Purporting  to  Show  Contract  of  One  Party.  —  If  the  Statute  of  frauds  does 
not  intervene,  and  the  lease  purports  to  set  out  only  the  part  of  the  contract 
binding  upon  the  party  signing  it,  parol  evidence  is  admissible  to  establish  a 
distinct  and  separate  part  of  the  contract  obligatory  on  the  other  partv,  but 
not  reduced  to  writing.2 

Custom.  —  Parties  to  leases  are  presumed  to  contract  with  regard  to  the 
customs  of  the  country,  and  when  such  presumption  is  not  expressly  excluded 
by  the  terms  of  the  lease  parol  evidence  of  such  customs  is  admissible.3 

Technical  Words.  —  Where  words  are  used  which  are  known  and  understood 
in  a  particular  sense,  parol  evidence  to  that  effect  is  admissible/4 

Ambiguities.  —  Parol  evidence  is  admissible  to  explain  latent  ambiguities  in 
leases,5  but  not  a  patent  ambiguity.6 

Subsequent  Modification.  —  The  parties  may,  by  parol,  subsequently  modify  the 
written  provisions  of  the  lease,  or  introduce  an  independent  agreement,  and 
the  introduction  of  such  modification  is  not  a  breach  of  the  rule  excluding 
parol  evidence  to  vary  the  terms  of  the  lease.7 

3.  Dependent  and  Independent  Agreements  and  Covenants.  —  Whether  cove- 
nants and  agreements  in  leases  on  the  part  of  the  lessor  and  lessee  are  to  be 
construed  as  dependent  or  independent  depends  upon  the  fair  intention  of  the 
parties,  to  be  collected  from  the  lease,  and  technical  words  should  give  way  to 
that  intention;8  and  the  courts  should  lean  to  a  construction  which  holds  the 
covenants  independent  rather  than  dependent,  especially  when  some  benefit 
has  already  been  derived  by  the  covenantor.9  Where  a  covenant  goes  only 
to  a  part  of  the  consideration  on  both  sides,  and  a  breach  of  such  covenant 
may  be  readily  compensated  for  in  damages,  it  is  generally  considered 
independent.10 

To  Supply  Premises  with  Water  or  Gas.  -  An        2.  Lease  Only  Purporting  to  Show  Contract  of 
oral  agreement  on  the  part  of  the  lessor  to      One  Party.  —  Vandegrift  v.  Abbott  75  Ala  487 
supply  the  premises  with  water  or  gas  as  a         3.  Usages  and  Customs.  -  Matter  of  Stroud 
part  of  the  contract  of  letting,  where  all  other     8  C.  B.  502,  65  E.  C.  L.  502;  Tudgay  *  Sampl 
provisions  of  the  contract  are  in  writing,  can-      son,  30  L.  T.  N.  S.  262.    See  the  title  Usages 
not  be  proved  by  parol.    McLean  v.  Nicol,  43     and  Customs. 

Minn.  169     See  also  Cooney  v.  Murray,  45         4.  Technical  Words.  —  Tudgay  v  Sampson 

tAJ?.P\4^-  T     1  „    .   a  30  L.  T.  N.  S.  262;  Shore  v.  Aiiy.-Gen.,  9  Cl! 

To  Ditch  the  Land  Demised.  -  Diven  v.  John-  &  F.  365;  Clayton  v.  Gregson,  6  N  &  M  604- 
son,  117  Ind.  512.  Smith  v.  Wilson,  3  B.  &  Ad  728  21  E  C  I 

1.  Angell  v.  Duke,  L.  R.  10  Q.  B.  174;  Hoby      169.  3 
v    Roebuck    7  Taunt    157.  2  E.  C.  L.  156;         5.  Latent  Ambiguities.  -  Osborn  v   Wise  7 
Morgan  v.  Griffith,  L.  R.  6  Exch.  70,  19  W.  R.      C.  &  P.  761,  32  E  C.  L.  723-  Doe  v  Hiscocks 
957;  Cooney  v.  Murray,  45  111.  App.  463.    See      5  M.  &  W.  363;  Coker  v.  Guy,  2  B'.  &  P  565 
also  Erskine  v.  Adeane,  L.  R.  8  Ch.  756.  Magee  v.  Lavell,  L.  R  9  C  P  114 

For  the  effect  of  an  oral  stipulation  by  a  6.  Patent  Ambiguity.-  Vandevoort  v  Dewey 
lessee  for  the  use  of  insurance  money  to  re-  42  Hun  (N.  Y.)  68.  See  the  title  Ambiguity,' 
build,  see  dimming  v.  Barber,  99  N.  Car.  332.      vol  2  p  287 

An  Agreement  to  Oust  Tenants  of  Adjoining        7.  Modification  of  Terms  of  Lease.  -  Palmer  t> 

r78¥v        ten'_StrrnS       L,'Chten-  SanderS'  ^  Fed-  ReP-  '44:  Corson  v.  Berson, 

stein,  48  N   Y.  App.  Dir.  498.  86  Cal.  433;  Woodward  v.  Jones,  (N.  Y.  Super 

Agreement  to  Put  Premises  in  Repair  Held  Col-  Ct.  Gen.  T.)  15  Misc    (N    Y  )  1      See  also 

lateral.  -  Mann  v   Nunn,  43  L.  J.  C.  P!.  241 ;  Manly  v.  Pearson,  1  N.  J  L  432 

Clen.ghan  v.  McFarland  16  Daly  (N.  Y.)  402;  8.  Dependent  and   Independent  '  Covenants.  - 

Johnson  v    Blair,  126  Pa.  St.  426;  H.nes  v.  Porter  v.  Shephard,  6  T.  R.  668;  Roberts  v. 

Wn  *'  °n            ^t-    54  Am>  ^  Rfpi  823;  Brett'  11  H-  L-  Cas-  354;  Hill  v.  Bishop.  2  Ala. 

Seago  v.  Dearie  4  Bmg  459,  15  E.  C.  L.  39;  320;  Bailey  v.  White,  3  Ala.  330-   Lewis  v 

Weil  v.  Kahn,  16  Daly  (N.  Y.)  286.     Compare  Chisholm,  68  Ga  44 

Angell  v  Duke,  32  L.  T  N.  S.  320;  Eberle  *.Gi-  9.  Nevvson  v.  Srnythies,  3  H.  &  N  840 

rard  L.  Ins.,  etc   Co.,  (Pa.  1886)4  Atl.  Rep.808.  10.  Boone  v.  Eyre,  1  H.  Bl  273  note  a-  Car- 

Promises  as  to  Fixtures  Held  Collateral.- Lewis  penter  v.  Cresswell,  4  Bing.  409  EC 

Seabury,  74  N.  Y.  409,  30  Am.  Rep.  311.  22;  Barnes  v.  Strohecker,  17  Ga  340.    '    '  ' 

6l9  Volume  XVIII. 


General  Construction  of  Leases. 


LEASES. 


Conditions. 


Necessity  for  Distinction.  -  Where  the  covenants  arc  independent,  each  party 
may  sue  upon  the  covenant  of  the  other,  without  any  reference  o  whether  he 
hTs  performed  his  own  covenant,  whereas  if  the  covenants  are  dependent  the 
performance  by  each  of  his  own  covenant  is  a  condition  precedent  to  his  right 
to  recover  on  the  covenant  of  the  other  party. 

Illustrations  of  Dependency  and  Independency  of  Covenants.  -  The  covenant  on  the  part 
of  trTc  sor  for  quiet  enjoyment  by  the  lessee  is  independent  of  the  lessee  s 
'      In  nw  rent2  or  to  keep  in  repair.3    So  also  the  covenant  of  the 
atXd  to  r^ai  orm^ke  improlementl  and  of  the  lessee  to  pay  rent,  are 
ndependent  *    It  has  likewise  been  held  that  the  covenant  of  the  lessee  to 
nav  rent  and  the  covenant  of  the  lessor  to  board  the  lessee,  were  mde 
pendent^  as  were  also  the  covenant  to  pay  rent  and  the  lessor  s  covenant  to 
heat  the  premises.*    The  covenant  of  the  lessor  to  give  possession  and  of 
he  les  ee  to  pay  rent  are,  however,  dependent;'  but  if  the  lessee  enters  into 
possessJon  of  a  part  of   the  demised  premises,  he  will  be  deemed  to  have 
Waived  the  full  performance  of  the  lessor's  covenant  to  give  possession,  so  as 
tn  entitle  the  lessor  to  recover  a  pro  rata  rent. 

4  Conditions.  -  There  was  formerly  a  distinction  to  be  noticed  between  a 
condition"  annexed  to  an  estate  for  years  and  one  annexed  to  an  estate  of  free- 
hold    n  the  former  case  the  estate  was  held  ipso  facto  to  cease  as  soon  as  the 


1  Necessity  for  Distinction  Between  Dependent 
and' Independent  Agreements.  -  Bailey  v.  While, 
3  Ala.  330;  Clark  v.  Ford,  41  APP-  x99i 
Glaser  Cumisky,  (N.  Y.  City  Ct.  Gen  T.)4o 
N  Y  Si  Rep.  872;  Atlantic  Ave.  R.  Co.  v. 
To'hnson,  134  N.  Y.  375;  Allegaeri  _r.  Smart, 
10  W  N  C.  (Pa.)  260,  11  W.  N.  C.  (Pa  )  177. 

2  Covenant  for  Quiet  Enjoyment  and  to  Pay 
Rent.- Dawson  v.  Dyer,  5  B.  &  Ad  584.  27 
E.  C.  L.  129;  Edge  v.  Boileau,  16  y.  t>.  U. 

11 Z.  Covenant  for  Quiet  Enjoyment  and  to  Repair. 

—  Edge  v.  Boileau,  16  O.  B.  D.  r  17- 

4.  Covenant  to  Repair  and  to  Pay  Rent  —  I  mUd 

Slates  _  Central    Appalachian    Co.    v.  Bu- 
chanan, (C.  C.  A.)  73  Fed.  Rep.  1006. 

Alabama.  -  Hill  v.  Bishop,  2  Ala.  320. 

Georgia.  —  Lewis  v.  Chisholm,  68  Ga.  40. 
Compare  Barnes  v.  Strohecker,  17  Ga.  340; 
Epping  v.  Devanuy,  28  Ga.  422. 

Illinois.  —  Clark  v.  Ford,  41  HI.  APP- 
See  also  Haven  v.  Wakefield,  39       509-  Com- 
pare Biird  v.  Evans,  20  111.  29. 

Indiana.  —  Bryan  v.  Fisher,  3  Blackf.  (Ind.) 
%  1 6 

Minnesota.  —  Long  v.  Gieriet,  57  Minn.  278. 

Neiv  Hampshire.— Meredith  Mechanic  Assoc. 
v  American  Twist  Drill  Co.,  67  N.  H.  450. 

New  York.  —  Harger  v.  Edmonds.  4  Barb. 
(N  Y  )  256-  McCullough  v.  Cox,  6  Barb.  (N. 
Y  )  386;  Tibbits  v.  Percy,  24  Barb.  (N  Y.)  39; 
Allen  v  Culver,  3  Den.  (N.  Y.)  284;  Newman 
v.  French.  45  Hun  (N.  Y.)  65;  Plant  »  Hern- 
reich,  (County  Ct.)  19  Misc.  (N.  Y.)  308;  Cronin 
■0.  Epstein,  15  Daly  (N.  Y.)  50; 
Ryan,  (Supm.  Ct.  Spec.  T.)  26  Misc.  (N  Y.) 
428;  Cantvvell  v.  Burke,  (Supm.  Ct.  Gen.  T.)  6 
N  V  St  Rep.  308.  See  also  Lynch  v.  Sauer, 
(Supm.  Ct.  App.  T.)  16  Misc.  (N.  Y.)  1;  Knox 
v.  Hexter,  71  N.  Y.  461;  Edwards  v.  McLean. 
122  N.  Y.  302. 

Tennessee.  —  Smith  v.  Wiley,  I  Baxt.  (Tenn.) 

418 

Wisconsin.  —  Young  v.  Burhans,  80  Wis.  438. 
Canada.  —  Wilkes  v.  Steele,  14  U.  C.  Q.  B. 
570. 


Compare  Weed  v.  Crocker,  13  Gray  (Mass.) 
219;  Riley  v.  Pettis  County,  96  Mo.  318. 

5.  Shallies  v.  Wilcox,  4  Thomp.  &  C.  (N.  \  .) 

596.  Covenant  to  Pay  Rent  and  to  Heat  Premises. 

—  Hurliman  v.  Seckendorf,  (Brooklyn  City  Ct. 
Gen.  T.)  10  Misc.  (N.  Y.)  549'.  Frenkmann  y 
Schneider,  (Supm.  Ct.  App.  T.)  26  Misc.  (N.  Y.J 
695,  reversing  23  Misc.  (N.  Y.)  336. 

7.  Covenant  to  Give  Possession  and  to  Pay  Kent 

—  England.  —  Holgate  v.  Kay,  1  C.  &  K.  34^ 
47  E  C.  L.  341. 

Canada.  —  Kelly  v.  Irwin,  17  U.  C.  C.  P.  351- 

Alabama.  —  Thompson  v.  Gray.  2  Stew.  « 
P  (Ala.)  60;  Bailey  v.  White,  3  Ala.  33°. 

California.  —  Dengler  v.  Michelssen,  76  Cal. 
125;  Brandt  v.  Phillippi,  82  Cal.  640. 

Connecticut.  —  Cohn  v.  Norton,  57  Conn.  480. 

Georgia.  —  Garner  v.  Byard,  23  Ga.  289,  6S 
Am.  Dec.  527. 

Indiana.  —  Spencer  v.  Burton.  5  BiacKl. 
(Ind.)  57;  Mason  v.  Seitz,  36  Ind.  516. 

Missouri.  —  Kean  v.  Kolkschneider,  21  Mo. 
App.  538;  Smith  v.  Thurston,  19  Mo.  App.  48. 

New  York.  —  McKinney  v.  Holt,  8  Hun  (N. 

Y  )  ^3^* 

'Compare  Stevens  v.  Wadleigh,  (Ariz.  1899)  57 
Pac.  Rep.  622;  Bordman  v.  Osborn.  23  lick. 
(Mass.)  295;  Portman  v.  Weeks,  (Marine  Ct 
Tr.  T.)  1  Ciiy  Ct.  (N.  Y.)  185;  Haines  v  L  Grat 
Mfg.  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  13  N  Y.  St. 
Rep.  730;  Ward  v.  Edesheimer,  (C.  PI.  Gen. 
T)  43  N  Y.  St.  Rep.  138:  Cronin  v.  Epstein, 
(N  Y.  City  Ct.  Gen.  T.)  1  N.  Y.  Supp.  69: 
Cozens  v.  Stevenson,  5  S.  &  R.  (Pa.)  4»» 

8.  Outtown  v.  Dulin,  72  Md.  536;  Prior  ... 
Kiso,  81  Mo  241:  O'Brien  v.  Smith  59  Hun 
(N  Y.)  624,  13  N.  Y.  Supp.  410,  (Supm.  Ct. 
Gen  T.)  37  N.  Y.  St.  Rep.  41;  Knox  v. 
Hexter,  42  N.  Y.  Super  Ct.  8 ;  McNutt  v 
Shafer  sS  Hun  (N.  Y.)  605,  12  N.  Y.  Supp.  27, 
Smart  ',5  Al.egaert.  8  W  N.  C  (P ^ J 
W.  N.  C.  (Pa.)  29.  See  also  Judd  v.  Fellows, 
9  N.  Y.  App.  Div.  203.  Compare  Reed  *. 
Reynolds.  37  Conn.  474;  Penny  v.  Fe  lner.  6 
Okl.  3S6;  McClurg  v.  Price.  59  Pa-  Sl-  +2°- 
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condition  was  broken,  whereas  in  the  latter  case  the  breach  of  the  condition 
did  not  cause  the  cesser  of  the  estate,  without  an  entry  or  claim  for  that  pur- 
pose _  This  distinction,  however,  is  no  longer  recognized,  and  the  effect  of  a 
condition  making  the  lease  void  upon  a  certain  event  is  only  to  make  it  void 
at  the  lessor's  option,  and  where  he  actually  avails  himself  of  his  privilege.3 
A  full  discussion  of  conditions,  conditional  limitations,  restrictions,  stipula- 
tions reservations,  exceptions,  etc.,  has  already  been  presented,  and  will  be 
found  in  its  appropriate  place  in  this  work.3 

VIII.  Construction  of  Lease  with  Regard  to  Commencement  and  Dura- 
tion OF  TERM  -Construction  in  Favor  of  Tenant.  —  A  lease  of  doubtful  duration  is 
to  be  construed  most  favorably  for  the  tenant,4  and  if  it  is  left  doubtful  whether 
the  lease  is  to  terminate  on  the  last  day  of  a  month  or  the  first  day  of  the 
to  owing  month,  the  lessee  may  elect  on  which  of  the  two  dates  it  shall  end.5 
Al  the  provisions  of  the  lease,  however,  must  be  construed  together;  and 
although  some  of  the  earlier  provisions  standing  alone  might  leave  the  ques- 
tion m  doubt,  yet  these  must  be  taken  in  connection  with  subsequent  cove- 
nants which  clearly  define  when  the  lease  is  to  terminate.6  and  the  construc- 
tion placed  thereon  by  the  acts  of  the  parties  may  be  controlling.7 

Date  and  Execution  of  Lease.  —  Where  the  lease  bears  a  specified  date  and  is  to 
continue  for  a  specified  time,  and  the  time  of  the  commencement  of  the  term 
is  not  otherwise  expressed,  the  day  of  the  date  of  the  lease  is  to  be  regarded 
as  the  time  from  which  the  period  of  the  lease  is  to  be  computed.8  Where 
the  lease  provides  for  its  commencement  from  the  date,  the  date  of  the  lease 
is  meant  If  the  lease  is  not  dated,  or  bears  an  impossible  date,  the  teim  is 
computed  from  the  time  of  its  delivery. 10  Where  a  lease  is  dated  and  is  to 
commence  '  from  the  making  hereof  or  "  from  henceforth,"  it  will  com- 
mence from  its  delivery.11  The  lease  may  itself  provide  that  the  commence- 
ment of  the  term  shall  be  computed  from  a  past  date.12 

Custom  in  New  York  City.  —  By  custom  which  has  acquired  the  force  of  law, 
tenancies  m  New  York  city  which  commence  on  May  ist  for  one  year  termi- 
nate on  the  first  day  of  the  following  May  at  twelve  o'clock  noon,  and  not  at 
midnight  of  April  30th.13 

Parol  Evidence  to  Vary  Written  Lease.  —  Where  a  written  lease  specifies  the  time 
or  the  commencement  and  duration  of  the  lease,  parol  evidence  is  not  admissi- 

2  £2  C°n'  I28'o-    u     w  7-  Construction  by  Parties.  -  Siegel  v.  Colby, 

2.  England.  —  Doe  v.  Birch,  i  M.  &  W.  402;  61  111.  App  315 

Arnsby  v  Woodward,  6  B  &  C.  519,  13  E.  C.  For  the  Construction  of  Certain  Terms,  such  as 

r'Jir  „  vr'Vw  °P!'  2T,Russ-  l7#  Janes  v.  "  from,"  '.'  on,"  etc.,  see  the  definitions  From, 

Tff  r  r  we           7l&]Hayne  v.  Cummings,  vol.  14,  p.  552;  On;  and  the  others  in  their 

/7,V/,;,,  '    w    ■  "d  S'  L-421-  alphabetical  order  throughout  this  work.  And 

Indiana.  —  Mem  v.  Rathbone,  21  Ind.  454.  see  the  title  Time  (Computation  of). 

Maryland.  —  Western  Bank  v.  Kyle,  6  Gill  8.  Date  as  Fixing  Commencement  of  Term. - 

jaJTv.   ,       o      .  Bishop  v.  Wraith.  2  C.  L.  R.  287;  Doe  v.  Ben- 

rbYA  -    1      ~  Br?°h  /xt  ^'X°n'  9  N-  Y'  35:  J'amin-  9  Ad-  &  El.  644,  36  E.  C.  L.  228;  Keyes 

Clark  v  Jones  r  Den  (N  Y.)  516;  Stuyvesant  v.  Dearborn,  12  N.  H.  52;  Donaldson  v.  Smith,  1 

L^m'/Ti^^^  Penoyer  v.  Ashm.  (Pa.)  197.    See  also  Doe  v.  Jenkins,  1 

Brown    Marine  Gt )  13  Abb.  N.  Cas.  (N.  Y.)82.  L.  J.  K.  B.  190.    Compare  Sandill  v.  Frankl  n, 

Pen,     tu'T1-  ~~  J°neS  V-  Emery  OU  Co"  1      L-  R'  10  C-  P-  377;  Bell  v.  McKindsley,  23  U. 
1  enny.  (Fa.)  242.  c  Q  g  I&2 

ivV'i7    ■        n  o  GurIey-  52  Tex.  222.  ^"styles  v.  Wardle,  4  B.  &  C.  908,  10  E.  C. 

VV  V      VtrSl"la-  ~  Bovvyer  v.  Seymour,   13  L.  468. 

wa.h12'  o-  ,     j           .  !0.  Delivery  of  Lease.— Styles  v.  Wardle,  4  B. 

See  also  Plckard  v.  Kleis.  56  Mich.  6ot.  &  C.  908,  10  E.  C.  L.  468. 

S       ,  S  ,L     •U,  %  CoND1TIONS.  voI.  6,  p.  499.  11.  Styles  v.  Wardle,  4  B.  &  C.  908,  10  E.  C. 

s^e  also  the  title  Landlord  and  Tenant,  sec-  L  468 

''T  cZ{Z'"*-'          P'  367 ■  12-  Computing  Term  from  Past  Date.-Hopkins 

Phi'hH           r11  ln  FaV°o°f  Tenant"  -  Com'  v-  Helmore.  8  Ad.  &  El.  463,  35  E.  C.  L.  439; 

S  M  P  ,f  C°ri,-nty'  3  BfewS  (Pa')  537.  Bird  v.  Baker,  1  El  &  El.  12,  102  E.  C.  L.  12. 

ft  p™  -  ■    V'  *rn'  3°„La>  Ann"  255'  13'  Custom  in  New  York  City.— Marsh  v.  Mas- 

Rnr'rf/                Leas? ,Construed  as  *  Whole.  -  terson,  15  Daly  (N.  Y.)  114.    See  also  Frost  v. 

Bums  v.  Jackson,  44  111.  345.  Akron  jr30n           N  y<  £pp  D5v<  449. 
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ble  to  show  a  different  date  with  regard  to  its  commencement  and  termination 

Error  in  Computing  Day  of  Termination.  -  Where  a  lease,  after .demising  the 
premises  for  a  specified  number  of  years  or  months  from  a  certain  date,  furthe 
Se  that  the  lease  shall  terminate  on  a  specified  date,  the  date  so  fixed 
lull  where  there  is  an  error  in  computation,  give  way  to  the  granting  clause, 
Sid i  the  termination  of  the  lease  will  be  computed  for  the  full  term  granted, 
without  reeard  to  the  date  specified  for  its  termination. 

X CONMEUCTION  OF  LEASE  WITH  REGARD  TO  WHAT  PASSES  TO  LESSEE  - 

1.  Boundaries.  -  Where  the  premises  ^^^^^^^^M 
natural  or  artificial  boundaries,  the  general  rules  applicable  to  the  location  o 
boundaries  in  conveyances  in  fee,  of  course,  apply  •    The  question  in  regard 
to  the  location  of  boundaries  has  been  heretofore  fully  discussed. 

conn  cting  or  False  Demonstrations.  -  Where  premises  are  demised  by  a  particular 
name  or  other  particular  description  a  further  general  description  if  conflict- 
n  "  or  fal  e  may  be  disregarded.*  Thus  if  land  is  particularly  described  a 
subsequent  estimate  or  statement  of  the  acreage  will  be  disregarded,-  and  the 
same  has  been  held  true  with  regard  to  a  reference  to  the  occupation.'  On 
the  other  hand,  where  the  description  in  all  particulars  fits  particular  prop- 
erty the  whole  of  that  property  and  nothing  else  wiU  pass, •  and  unless  there 
is  an  ambiguity  in  the  description  parol  evidence  is  inadmissible  m  ascertain- 

'^t^™?^™*"**^^  Words.  -  Many  terms  have  already  been 
considered  in  regard  to  the  interest,  etc.,  passed  by  the  use  of  them  in  leases 

an^l  D;ri~  -  In  leases  of  buildings  in  cities  it  is  usual  to  describe 
the  house  by  its  street  number;  such  a  description  wll  carry  as  a  rule  not  only 
the  building  itself,  but  also  the  entire  lot  on  which  the  building  is  situated, 

lack  v.  M'Inlyre,  12  CI.  &  F.  151;  Llewellyn 
v  Jersey,  11  M.  &  W.  183;  Doe  v.  Burt  1  T. 
R  701  •  Cary  v.  Thompson,  I  Daly  (N.  Y.)  35; 
Hall  v.  Powel,  4  S.  &  R.  (Pa.)  456.  8  Am  Dec. 
722.  Compare  Tumbridge  v.  Read,  109  N.  V. 
641,  16  N.  E.  Rep.  534-        _      .  _  , 

7  Wrotesley  v.  Adams,  Plowd.  191;  Oood- 
tiile  v.  Southern,  1  M.  &  S.  299;  Doe  V.  Gallo- 
way, 5  B.  &  Ad.  43,  27  E.  C.  L.  28;  Martyr  v. 
Lawrence,  2  De  G.  J.  &  S.  261. 

8.  Doe  v.  Harkin,  5  Taunt.  321,  1  L.  C.  L. 
119;  Griffiths  v.  Penson,  9  Jur.  N.  S.  385; 
Wood  v.  Rowcliffe,  6  Exch.  407;  Hall  v 
Combs,  Cro.  Eliz.  368;  Webber  Stanley.  16 
C.  B.  N.  S.  752,  in  E.  C.  L.  752;  In  re  Seal. 
(1894)  1  Ch.  316;  Magee  v.  Lavell,  L  K.  9  C. 
P.  107;  Pedley  v.  Dodds,  L.  R.  2  Eq.  819; 
Evans  v.  Angell,  26  Beav.  202. 

9.  Ballance  v.  Peotia,  180  111.  29. 

10.  Building.  —  See  vol.  4.  P-  994- 
Close.  —  See  vol.  6,  p.  146.    See  also  Cox  v. 

Glue.  5  C.  B.  551,  57  E.  C.  L.  551. 
Curtilage.  —  See  vol.  8,  p.  527. 
Dwelling,  Dwelling  House.  —  See  vol.  10,  p. 
353. 

'  Farm.  —  See  vol.  12,  p.  881. 
House.  —  See  vol.  14.  P.  767- 
Land.  —  See  ante,  p.  140. 

Messuage.  —  See  definition  of  the  term  in  us 
alphabetical  order. 

Store,  Storehouse,  etc.  -  See  the  terms  de- 
fined in  their  proper  alphabetical  place.  And 
see  Lanpher  v.  Glenn,  37  Minn.  4;  Hooper  v. 
Farn  5  W  orth,  128  Mass.  48/- 

11  Description  by  Street  Number.— Armstrong 
v.  Crillv,  51  HI.  App.  504;  Cary  v.  Thompson. 
1  Daly  ')N.  Y.)  35- 
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1  Parol  Evidence  to  Vary  Written  Lease.  — 

White  v.  Nicholson,  4  M.  &  G.  95.  43  E.  C  L. 
s8-  Doe  v.  Lea,  11  East  312;  Leary  v.  Meier, 
78  Ind.  393.  See  Burchell  v.  Clark,  2  C.  I  . 
D.  88. 

2  Error  in  Computing  Day  of  Termination.  — 

Siegel  v  Colby.  176  111.  210,  affirming  61  111. 
App.  315-  Biddle  v.  Vandeventer.  26  Mo.  500; 
Nindle  v.  Stale  Bank,  13  Neb .  245.  Compare 
Wood  v.  Gordon,  (N.  Y.  City  Ct.  Gen.  T.)  38 
N.  Y.  St.  Rep.  455-  ,„  „ 

3  Boundaries.  —  Trimble  v.  Ward,  14  B.  Mon. 
(Ky.)  7;  Simon  v.  Gouge,  12  B.  Mon.  (Ky.)  159; 
Hamilton  v.  Ames,  74  Mich.  298  ■ 

"  Half"  of  Fractional  Section.  —  See  Harttord 
Iron  Min.  Co.  v.  Cambria  Min.  Co.,  80  Mich 

49Bed  of  River.  —  Dwyer  v.  Rich,  Ir.  R.  6  C.  L. 
144. 

Monuments  Control  Courses.  —  The  rule  that 
where  boundaries  are  given  with  reference  to 
fixed  and  known  objects,  they  control  courses 
and  distances,  was  declared  to  be  universal, 
and  applied  to  a  lease,  in  Kamphouse  v. 
Gaffner,  73  HI.  453- 

4.  See  the  title  Boundaries,  vol.  4,  p.  75°. 

5  Conflicting  or  False  Descriptions.  —  Doe  v. 
Galloway,  5  B.  &  Ad.  51.  27  E.  C.  L.  30; 
Morrell  v.  Fisher,  4  Exch.  604;  Cowen  v. 
TruefUl,  (1898)  2  Ch.  551;  Rorke  v.  Errington, 
7  H  L.  Cas.  625;  Cunningham  v.  Butler,  3 
Giff  37-  Doer.  Parkin,  5  Taunt.  321;  Griffiths 
v.  Penson,  9  Jur.  N.  S.  385;  Wood  r.  Rowclifle. 
6  Exch.  407;  Barton  v.  Dawes,  10  C.  B.  261, 
70  E.  C.  L.  261;  Andrew  v.  Carlile,  4  Colo. 

A6P*Manning  v.  Fitzgerald,  29  L.  J.  Exch.  24; 
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though  in  some  cases  the  description  has  been  confined  to  narrower  limits  1 
Such  a  description  will  not  carry  buildings  on  a  separate  lot.8    The  rule  that 
a  demise  of  a  building  by  street  number  includes  stables,  etc.,  upon  the  lot 
has  been  held  not  applicable  to  the  demise  of  a  corner  house  by  number  so  as 
to  carry  other  houses  on  the  same  lot  having  also  a  street  frontage.3 

Room  or  Floor.  —  The  lease  of  rooms  or  a  floor  of  a  building  gives  the 
lessee  no  right  in  the  soil,4  and  this  is  true  though  it  is  a  lease  of  the  base- 
ment. Still  such  a  lease  includes  the  outer  walls  of  the  floor  or  rooms 
dei??,s,ed'!L^d  the  lessor  has  no  right  to  place  signs  on  such  portions  of  the 
walls.7  This  right  belongs  to  the  lessee,8  but  does  not  extend  to  any  portion 
of  the  wall  above  the  ceiling  joists  of  his  floor  or  room.9 

Basement.  — The  term  "  basement"  as  used  in  a  lease  has  been  held  to 
include  the  cellar. 10 

3.  Growing  Crops  and  Fruits.  -  Crops  growing  upon  the  demised  premises  at 
the  commencement  of  the  term,  and  maturing  during  the  term,  pass  to  the 
lessee  unless  expressly  reserved  to  the  lessor.11 

4.  Mining  and  Quarry  Eights.  —  A  general  lease  does  not  confer  on  the 
lessee  any  right  to  mine  or  quarry  and  remove  from  the  soil  the  minerals  and 
stone  situated  thereon,  though,  as  regards  mines  and  quarries  already  open 
the  lessee  may  continue  to  work  them.13 

5  Accretions.  —  A  lessee  of  lands  bounded  by  water  or  watercourses  is 
entitled  to  hold  under  his  lease  all  accretions.13 

6.  Appurtenances  and  Easements.  —  A  general  demise  of  premises  will  carry 
as  an  incident  to  the  principal  thing  demised,  such  easements  or  appurtenances 
as  are  necessary  to  its  beneficial  use,14  and  whether  an  appurtenance  is  neces- 

9.  Booth  v.  Gaither,  58  111.  App.  263. 

10.  Strauss  v.  Hamersley,  (C.  PI.  Gen.  T  )  11 
N.  Y.  Supp.  816.  J 

11.  This  question  has  been  discussed  under 
the  title  Crops,  vol.  7,  p.  301. 

12.  Mining  Rights— Parcell  v.  Nash,  1  Jones 
625;  Owings  v.  Emery,  6  Gill  (Md.)  260;  Freer 
v.  Stotenbur,  2  Abb.  App.  Dec.  (N.  Y.)  189. 
See  the  tides  Mines  and  Mining;  Waste. 

Loose  Stones  Collected  by  Lessee.  —  Lewis  v. 
Godson,  15  Ont.  252. 

Rock  Quarried  in  Grading.  —  McKee  v.  Brooks, 
20  Mo.  526. 

Chattels  Dug  Up  by  Lessee.  —  But  where  the 
lessee  digs  up  chattels,  though  of  a  prehistoric 
period,  in  making  authorized  excavations, 
such  chattels  belong  to  ihe  lessor.  Elwes  v. 
Brigg  Gas  Co.,  33  Ch.  D.  562. 

13.  Accretions.— See  the  title  Accretion,  vol. 


1.  Thus,  in  Patterson  v.  Graham,  40  111- 
App.  399-  140  111.  531,  a  demise  bystreet  num- 
ber was  held  not  to  pass  a  right  to  other  and 
independent  buildings  on  the  same  lot,  not 
essential  to  the  beneficial  use  of  the  building 
demised. 

2.  Morris  v.  Kettle,  (N.  J.  1898)  42  Atl.  Rep. 
II 17,  affirming  56  N.  J.  Eq.  826. 

A  building  was  described  in  a  lease  thereof, 
by  its  number  on  E.  street.  It  was  held  that 
upper  rooms  in  an  adjoining  building  belong- 
ing to  the  lessor,  which  were  reached  from  M. 
sireet,  were  not  embraced  in  the  lease, 
although,  on  the  lower  floor,  the  rooms  in  both 
buildings  had  been  thrown  together  by  a  re- 
moval of  the  partition  wall  between' them. 
Houghton  v.  Moore,  141  Mass.  437. 

3.  Hosher  v.  Hestermann,  58  111.  App.  265 
See  also  Durr  v.  Chase,  161  Mass.  40. 

4.  Lease  of  Rooms  or  Floor  of  Building.  Seidel 

v.  Bloeser,  77  Mo.  App.  172;  Winton  v.  Cor- 
nish, 5  Ohio  477. 

5.  Lowell  v.  Strahan,  145  Mass.  r,  1  Am.  St 
Rep.  422. 

6.  Outer  Walls.  —  Carlisle  Cafe  Co.  v.  Muse 
46  W.  R.  107;  Lowell  v.  Strahan,  145  Mass.  1' 
1  Am.  St.  Rep.  422. 

7.  Carlisle  Cafe  Co.  v.  Muse,  46  W  R  107 
67  L.  J.  Ch.  53,  77  L.  T.  N.  S.  515. 

8.  Lowell  ?.  Strahan,  145  Mass.  1,  1  Am  St 
Rep.  422;  Riddle  v.  Littlefield,  53  N.  H.  503,  16 
Am.  Rep.  388;  Baldwin  v.  Morgan,  43  Hun  (N. 
Y.)  355:  Scon  v.  Fox  Optical  Co.,  38  Pa.  L.  J. 
368.    See  also  Pevey  v.  Skinner,'  116  Mass' 

,\2T9VKnoeppel  v-  KinSs  County  F.  Ins.  Co.] 
(N.  Y.  Super.  Ct.  Spec.  T.)  48  How.  Pr.  (N  Y  ) 
208;  Garrett  v.  Mulligan,  10  Phila.  (Pa.)  339 
32  Leg.  Int.  (Pa.)  142;  Snyder  v.  Hersberg  11 
Phila  (Pa.)  200,  33  Leg.  Int.  (Pa.)  158.  Com- 
pare Hele  v.  Stewart,  19  W.  N.  C.  (Pa.)  129. 

02 


1,  P._47i- 

Driftwood.  —  The  lessors  of  a  farm  adjoining 
a  river  have  no  right  to  (he  driftwood  which 
ihe  lessee  takes  from  the  river,  unless  it  is  de- 
rived from  the  terms  of  the  lease.  Dyer  v. 
Haley,  29  Me.  277. 

Ice.  —  See  ihe  title  Ice,  vol.  14,  p.  908. 

14.  Easements  and  Appurtenances  —  England. 
—  Dyne  v.  Nutley,  14  C.  B.  122,  78  E.  C.  L. 
122;  Kooystra  v.  Lucas,  1  Dowl.  &  R.  506; 
Skull  v.  Glenister,  11  W.  R.  368;  Curling  v 
Mills,  6  M.  &  G.  173,  46  E.  C.  L.  173;  Kings- 
mill  v.  Millard,  11  Exch.  313;  Civil  Service 
Musical  Instrument  Assoc.  v.  Whiteman,  80 
L.  T.  N.  S.  685;  Francis  v.  Haywood,  22  Ch. 
D.  177;  Myler  v.  Styles,  4  Montreal  Q.  B.  113. 

United  States.—  Philadelphia,  etc.,  Coal,  etc., 
Co.  v.  New  York,  21  Fed.  Rep.  97. 

Illinois.  —  Thomas  v.  Wiggers,  41  111.  470; 
Smiih  v.  Nevlin,  89  111.  193;  Scheidt  v.  Belz,  4 
111.  App.  431. 
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sarV  to  the  beneficial  use  of  the  premises,  so  as  to  pass  as  an  incident  of  the 
demise  is  a S  n  of  fact.  ■  Leases  often  expressly  dem.se  premises  with 
^W?rte2aS«i/'  and  this  has  called  for  the  construction  of  the  word 

"  a?PExStLn?anQ  Reservations.  -  The  lessor  may,  and  often  does  by  a  sub 
sequent  provision,  except  from  the  operation  of  the  demise  a  part  of  the  thing 
nri  "inilli  demised-'  as  a  certain  number  of  acres,  or  a  certain  part  of  the 
^iSy4rthTniin«  and  minerals,*  or  the  trees.'  Exceptions  are  con- 
strueT'agamst  the  lessor  and  in  favor  of  the  lessee'  Where  anything  is 
excepted  f  om  the  demise,  the  exception  includes  whatever  is  pessary  to 
oSafning  or  enjoying  the  thing  excepted-/  as,  in  case  of  an  exception  of  the 
rees  his  would  include  the  right  to  go  upon  the  land  and  remove  the  same 
trees,  tins  wou  nL.rchaser  •  9  also  the  right  of  access  to  work  mines  would 
be  impTie f om  their^eption  -  The  lessor  may  also,  by  reservation  retain 
to  hTmself  incorporeal  privileges  issuing  out  of  the  premises  demised.11  In 
exerdsinL  ti  e  privileges  reserved  the  lessor  must  do  so  in  such  a  way  as  not 
t In jure  u.   ecessarii;  the  lessee's  enjoyment  of  the  demised  premises.-  An 


Massachusetts.  —  Olivet  v.  Dickinson,  100 
Mass  U4-  Brande  v.  Grace,  154  Mass.  210; 
Sibley  v.  Hoar,  4  Gray  (Mass.)  222. 

New  Hampshire.  —  Riddle  v.  Littleheld,  53 
N.  H.  503,  16  Am.  Rep.  388;  Thompson  v. 
Banks,  43  N.  H.  540. 

New  Jersey.  —  Hill  v.  Shuhz,  40  N.  J.  Lq. 

l6Nno  York.  —  Immig  v.  Hoesloop,  (Brooklyn 
City  Ct.  Gen.  T.)  38  N.  Y.  St.  Rep.  49".  Gans 
v  Hughes,  (Brooklyn  City  Ct.  Gen.  I.)  38  N. 
Y  St  Rep  490;  Matter  of  New  York  Cent.  R. 
Co.,  49  N.  Y.  414;  Kelsey  v.  Durkee,  33  Barb. 

(N.  Y.)  4IC--  ,  c 

South  Dakota.  —  Edmison  v.   Lowry,  3  »• 

Dak.  77,  44  Am.  St.  Rep.  774- 

Washington.  —  Brown  v.  Carkeek,  14  Wash. 
443.    See'  the  title  Easements,   vol.    10,  p. 

3gWater  Connection.  —  In  Immig  v.  Hoesloop, 
(Brooklyn  City  Ct.  Gen.  T.)  38  N.  Y.  St.  Rep. 
400  a  lease  of  premises  "  to  be  used  as  a 
bakery"  was  held  to  include  ihe  right  to  a 
water  con nection. 

Way  of  Access.  —  Patterson  v.  Graham,  140 
111  531-  Cummings  v.  Perry,  169  Mass.  150; 
Hamilton  v.  Graybill,  (Supm.  Ct.  App.  T.)  19 
Misc  (N.  Y.)  521;  Agate  v.  Lowenbein,  4  Daly 
(N  Y  )  62-  Weil  v.  Munro,  (N.  Y.  Super.  Ct. 
Spec  T.)  iN.  Y.  Supp.  825;  Jackson  v.  Boggs, 
28  Pittsb/Leg.  J.  N.  S.  (Pa.)  304.  See  the  title 
Ways.  .  .  D  . 

Light  and  Air.  —  Corbett  v.  Jonas,  (1892)  3 
Ch  137-  Doyle  v.  Lord,  64  N.  Y.  432,  21  Am. 
Rep  629-  Klie  v.  Von  Broock,  56  N.  J.  Eq.  18: 
Brande  v.  Grace,  154  Mass.  210;  Case  v.  Mi  not, 
158  Mass.  577.    See  the  title  Light  and  Air. 

1  Patterson  v.  Graham,  140  111.  531;  Ham- 
ilton v.  Graybill,  (Supm.  Ct.  App.  T.)  19  Misc. 
(N  Y.)  521.  „ 

2  Barrett  v.  Bell,  82  Mo.  no,  52  Am.  Rep 
361-  Ogden  v.  Jennings,  62  N.  Y.  526,  affirm- 
ingbt  Barb.  (N.  Y.)  301;  Watkins  v.  Green, 
(R  I.  1900)  46  All.  Rep.  38.  See  AppURTE- 
nance  — Appurtenant,  vol.  2,  p.  520,  for  a  dis- 
cussion of  the  meaning  of  such  words. 

3.  Exceptions.  —  Boyle  7'.  Olpherts,  4  lj-  Eq. 
241-  Chadwick  v.  Marsden,  L.  R.  2  Exch.  285; 
Nor'bury  v.  Meade,  3  Bligh  261.    See  also  the 


titles  Conditions,  vol.  6,  p.  515;  Easements, 
vol.  10,  p.  415. 

4.  Jenkins  v.  Green,  27  Beav.  437;  McCleary 
v  Cochrane,  Ir.  R.  4  C.  L.  H5;  Ellis  v.  Pri- 
mate 16  Ir.  Ch.  184;  Spillman  v.  Brown,  45 
Fed  Rep.  291;  Jordan  v.  Staples,  57  Me.  352; 
Hargrove  v.  Miller,  Busb.  L.  (44  N.  Car.)  68.  - 
See  also  Moroney  v.  Macnamara,  Ir.  R.  6  C. 
L  181  •  Polack  v.  Shafer,  46  Cal.  270;  West- 
moreland, etc.,  Natural  Gas  Co.  it.  DeWitt, 
130  Pa.  St.  235. 

Uncertain  Specification  of  Acres  Excepted  — 
Eight  of  Selection.  —  Jenkins  v.  Green,  27  Beav. 

435.  Robinson  v.  Milne,  53  L.  J-  ch-  io70; 
Sutherland  v.  Heathcote,  (1892)  1  Ch.  475; 
Ramsay  v.  Blair,  I  App.  Cas.  702;  In  re  Met- 
ropolitan Dist.  R.  Co.,  13  Ch.  D.  614;  Hamil- 
ton v.  Graham,  L.  R.  2  H.  L.  Sc.  166;  Eardley 
v.  Granville,  3  Ch.  D.  835;  Carbart  v  French, 
Hill  k  D.  Supp.  (N.  Y.)  17.  See  the  title  Mines 
and  Mining.  „  . 

6.  Jenney  v.  Brook,  6  Q.  B.  323.  51  E.  C.  L. 
323-  Bullen  v.  Denning,  5  B.  &  C.  842,  12  E. 
C  L  383-  London  v.  Southwell,  Hob.  303; 
WyndhamV  Way,  4  Taunt.  316;  Ive  v.  Sams, 
Cro.  Eliz.  521;  Leigh  Heald,  iB.&  Ad  622. 
20  E.  C.  L.  458;  Clithero  v.  Higgs,  W.  Jones 

3S?;  Bullen  v.  Denning.  5  B.  &  C.  842  12  E. 
C  L.  383-  Cardigan  v.  Armitage,  2  B.  «S  C. 
197,  q  E.  C.  L.  60.  Set  the  title  Conditions, 
vol.  6,  p.  510- 

8.  Shep.  Touch.  100. 

9.  Liford's  Case,  11  Coke  52;  Phillips  v. 
Dovle,  32  Sol.  Journ.  II. 

10.  Proud  v.  Bates,  34  L.  J.  Ch.  4":  Cardi- 
gan v.  Armitage,  2  B.  &  C.  197.  9  E.  C.  L.  to; 
Kurcleuch  v.  Wakefield,  L.  R.  4  H.  L.  377- 

11.  Reservations.  -  Mitcalfef.  Westaway.  10 
Jur  N  S.  1202;  Fancy  v.  Scott.  6  L.  J.  K.  H. 
W  Dynevor  v.  Tennant.  13  App.  Cas.  279; 
Dexter  v.  Manley,  4Cush.  (Mass.)  15;  Jackson 
v  Allen,  3  Cow.  (N.  Y.)  220;  Fort  v  Brown, 
46  Barb.  (N.  Y.)  366;  Witman  v.  Reading,  191 

Pa.  St.  134-  C1.       ,.  , 

Shooting  Rights.  —  Houston  v.  Shgo,  55  L, 

T.  N.  S.  614. 

12.  Dexter  v.  Manley,  4  Cush.  (Mass.)  15, 
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exception  or  reservation  must  not  be  repugnant  to  the  demise  so  as  to  make 
it  nugatory.1 

X  Covenant  for  CIuiet  Enjoyment  —  1.  Covenant  Implied.  —  As  heretofore 
stated,  the  law  will  imply  a  covenant  on  the  part  of  the  lessor  for  the  quiet 
enjoyment  of  the  premises  by  the  lessee.2  M 

2.  Breach  of  Covenant  -  a.  Eviction  -  By  Lessor.  —  The  covenant  for  quiet 
enjoyment  is,  of  course,  broken  by  a  wrongful  eviction  of  the  tenant  by  the 
lessor,  whether  actual  or  constructive.3 

By  Paramount  Title.  —  The  covenant  is  also  broken  by  an  eviction  bv  the 
owner  of  a  paramount  title.'1  '  y 

The  Lessor  May  Expressly  Restrict  the  operation  of  the  covenant  to  evictions  bv 
himself  or  persons  claiming  under  him  or  by  particular  third  persons  5 

What  Constitutes  Eviction.  -  The  question  what  constitutes  an  eviction  will  be 
found  fully  treated  elsewhere.6 

b.  Outstanding  Prior  Lease  by  Lessor.  -  If  there  is  an  outstanding 
unexpired  lease  by  the  lessor  to  a  third  person  at  the  time  when  the  subse 
quent  lease  is  to  commence  the  covenant  for  quiet  enjoyment  in  the  latter 
lease  is  immediately  broken.7 

c.  Unasserted  Outstanding  Paramount  Title.  —  The  mere  fact  that 
there  is  an  outstanding  paramount  title  will  not  constitute  a  breach  of  the 
lessor  s  covenant  for  quiet  enjoyment  where  the  lessor  acted  in  good  faith  and 
the  lessee  enjoyed  peaceful  possession  during  the  period  of  his  term  8  ' 

d  Tortious  Acts  of  Third  Persons.  -  The  covenant  for  quiet  enjoy- 
ment merely  protects  the  lessee  from  disturbance  of  his  possession  by  the 
essor  or  persons  claiming  under  him,  or  by  the  owner  of  the  paramount  title  • 
the  lessor  incurs  no  liability  for  disturbances  through  the  wrongful  or  tortious 
acts  of  third  persons.^    The  lessor  may,  however,   by  express  provisions 


1.  Dorrell  v.  Collins,  Cro.  Eliz.  6;  Horneby 
v.  Clifton,  3  Dyer  2640;  Pynchon  v.  Stearns 
it  Met.  (Mass.)  312.  See  also  the  title  Condi- 
tions, vol.  6,  p.  516. 

2.  See  supra,  this  title,  Implied  Covenants  or 
Warranties. 

3.  Eviction  by  Lessor.  —  Fuller  v.  Ruby,  jo 
Gray  (Mass.)  285;  Lounsbery  v.  Snyder  31  N 
Y.  514;  Duff  v.  Hart,  (C.  PI.  Gen.  T.)  40  n' 
Y.  St.  Rep.  676;  Wyse  v.  Russell,  (Supm  Ct 
App.  T.)  16  Misc.  (N.  Y.)  53;  Purser*/  Brad- 
bum,  25  U.  C.  C.  P.  108. 

4.  Eviction  by  Owner  of  Paramount  Title.  — 
Chestnut  v.  Tyson,  105  Ala.  149,  53  Am.  St. 
Rep.  ior;  Holbrook  v.  Young,  10S  Mass.  83' 
King  v.  Bird,  148  Mass.  572;  Peters  v.  Gr'ubb' 
21  Pa.  St.  455- 

Sale  of  Premises  under  Prior  Judgment.  —  Kane 
v.  Mink,  64  Iowa  84. 

Eviction  under  Prior  Mortgage.  —  Hartcup  v. 
Hell,  1  Cab.  &  El.  19;  Carpenter  v.  Parker  3 
C.  B.  N.  S.  206,  91  E.  C.  L.  206;  DunckleeV 
Webber,  151  Mass.  408. 

Right  to  Attorn  to  Owner  of  Paramount  Title. 
—  Kane  v.  Mink,  64  Iowa  84. 

Tenant  Vacating  Premises  on  Demand  from 
Owner  of  Paramount  Title.  —  King  v.  Bird  148 
Mass.  572. 

Estoppel  Against  Owner  of  Paramount  Title  to 
Assert  Title.— Hill  v.  Wand,  47  Kan.  340  27 
Am.  St.  Rep.  288.  ' 

Necessity  for  Notice  of  Action  by  Owner  of  Para- 
mount Title. —  Sheets  v.  Joyner,  11  Ind.  App. 
205.    See  also  Fox  v.  McKee,  31  La.  Ann.  67. 

6.  Restricting  Operation  of  Covenant  —  Eng- 
land. —  Merrill  v.  Frame,  4  Taunt.  325  ;  Butler 
v.  Swinerton,  Cro.  Jac.  657;  Calvert  Sebright. 

18  C.  of  L.— 40  625 


15  Beav.  156;  Hurd  v.  Fletcher,  1  Dougl.  43- 
Evans  v.  Vaughan,  4  B.  &  C.  261,  10  E.  C.  L 
327;  Carpenter  v.  Parker,  3  C.  B.  N.  S.  206^ 
91  E.  C.  L.  206;  Spencer  v.  Marriott,  2  Dowl.' 
&  R.  665;  Stanley  v.  Hayes,  2  Gale  &  D.  411 
3  Q-  B.  105,  43  E.  C.  L.  653;  Kelly  v.  Rogers' 
(1892)  1  Q.  B.  910,  66  L.  T.  N.  S.  582;  Howell 
v.  Richards,  11  East  642. 

Canada.  —  Reynolds  v.  Toronto,  15  U  C  C 
P.  276. 

New  York.  —  Burr  v.  Stenton,  43  N.  Y.  462- 
Gardner  v.  Keteltas,  3  Hill  (N.  Y.)  330,  38 
Am.  Dec.  637. 

Utah.  —  Groome  v.  Ogden  City  Corp.,  10 
Utah  54. 

A  covenanted  with  his  lessee  for  quiet  en- 
joyment, as  against  any  person  "  claiming  by, 
from,  or  under"  him.  It  was  held  that  an 
eviction  by  a  prior  appointee  of  A  and  B  was 
a  breach  of  the  covenant  Calvert  v.  Sebright 
15  Beav.  156. 

6.  See  the  title  Eviction,  vol.  11,  p.  457. 

7.  McAlester  v.  Landers,  70  Cal.  79. 

8.  Unasserted  Paramount  Title.  —  Stiger  v. 
Monroe,  109  Ga.  457:  Dwinell  v.  Brown  65  Ga 
438,  38  Am.  Rep.  792. 

The  commencement  of  an  action  of  eject- 
ment against  a  lessee  does  not  show  a  breach 
of  the  lessor's  covenant  for  quiet  enjoyment 
in  the  absence  of  a  further  showing  that  the 
lessee  was  evicted.  Lynch  v.  Sauer,  (Supm 
Ct.  App.  T.)  16  Misc.  (N.  Y.)  1. 

9.  Tortious  Acts  of  Third  Persons  —  England. 
—  Sanderson  v.  Berwick-upon-Tweed,  13  y 
B.  D.  547;  Noble  *.  King,  1  H.  Bl.  34;  Iggul- 
den  v.  May.  9  Ves.  Jr.  330;  Lloyd  v.  Tomkies, 
1  T.  R.  672;  Dudley  v.  Folliott,  3  T.  R.  584; 
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ever,  the  courts  have  considered  acts  on  he  pa t  o  fthe  taj«  inter*  g 
.he  lessee's  possession  or  enjoyment  oi    «  p  ern,  es  a  breach  ^  ^ 

ass?  ^Sl^rjSi 

an  interruption  of  the  lessee  s  enjoyment  of  the  premises, 


Anonymous,  Lofft46o;  Wallis*.  Hands  (1893) 
2  Ch  8r  Hayes  v.  Bickerstarf,  Vaugh.  118; 
Tisdale  v.  Essex,  Hob.  34;  Foster  v.  Pierson, 

4  aw6?!  —  Scripture  w.  Reilly  14  Ont.  Pr. 
240;  Clarke  v.  Grand  Trunk  R.  Co.,  35  U.  U 
O  B  57-  McGinnisf.  Hodge,  2  L.  C.  Rep.  447- 
Alabama.  -  Chestnut  w.  Tyson,  105  Ala  149. 
53  Am.  St.  Rep.  roi;  King  v.  Reynolds,  67 
Ala.  229,  42  Am.  Rep.  107;  Abrams  v.  Watson, 

59 cllifornia.  —  Schilling  v.   Holmes,  23  Cal. 

2  Illinois.  —  Gazzolo  v.  Chambers,  73  M-  75; 
Field  f.  Herrick,  101  111.  no. 

Maryland.  —  Baugher  v.  Wilkins,  16  Md.  35, 
77  Am.  Dec.  279. 

Massachusetts.--  Kimball  v.  Grand  Lodge, 
etc.,  131  Mass.  59;  Ellis  f.  Welch,  6  Mass.  246, 
4  Am.  Dec.  122. 

Missouri.  —  Gray  p.  Gaff,  8  Mo.  App.  329. 

New  York.  —  Greenby  v.  VVilcocks,  2  Johns. 
(N  Y  )  1  3  Am.  Dec.  379'.  Gardner  v.  Keteltas, 

3  Hill  (N  Y  )  330,  38  Am.  Dec.  637;  Walter  v. 
Fowler,  17  N.  Y.  Wkly.  Dig.  225;  Duff  p.  Hart, 
(C.  PI.  Gen.  T.)  40  N.  Y.  St.  Rep  676; ;  Hyde 
v.  Wilmore,  (C  PI.  Gen.  T.)  14  Misc.  (N  Y.) 
340;  Goodrich  v.  Sanderson,  35  N.  Y.  App.  Div. 

54 Norlh  Carolina.  —  Grist  v.  Hodges,  3  Dev. 
L.  (14  N.  Car.)  198. 

Pennsylvania.  —  Moore  v.  Weber,  71  Fa.  =»■ 
429  10  Am.  Rep  708;  Schuylkill,  etc.,  Imp., 
etc.,  Co.  v.  Schmoele,  57  Pa.  St.  271;  Barns  v. 
Wilson,  116  Pa.  St.  303-         IT.  ,  _  , 

Tennessee.—  McNairy   v.   Hicks,    3  Baxt. 

^T/V-".L3—Sed berry  v.  Verplanck,  (Tex.  Civ. 
App.  1895)  31  S.  W.  Rep.  242. 

Vermont.  —  Knapp  v.  Marlboro,  34  Vt.  235; 
Underwood  v.  Birchard,  47  Vt.  305- 

1,  Mountford  v.  Catesby,  3  Dyer  3280;  Fos- 
ter v  Mapes,  Cro.  Eliz.  212;  Nash  v.  Palmer, 
5  M.  &  S.  380;  Fowle  v.  Welsh,  1  B.  &  C.  29, 

8  E.  C.  L.  14  _  .  . 

2  Trespasses  Not  Amounting  to  Eviction.  —  Le 

Procureur  General  v.  Cote,  3  Quebec  235; 
Avery  v.  Dougherty,  102  Ind.  443.  52  Am. 
Rep  68o-  International  Trust  Co.  v.  Schu- 
mann,  158  Mass.  287;  Kimball  v.  Grand  Lodge, 
etc.,  131  Mass.  59:  Edgerton  v.  Page,  I  Hilt. 
(N   Y.)  320;  Vaiel  v.  Herner,  1  Hi.t.  (N.  Y.J 


i49;  Gallup  v.  Albany  R  Co..  7  Lans.  (N  Y. 
471;  Dcupe  v.  Genin,  I  Sweeny  (N.  Y.)  25, 
White  v.  PThuiber,  55  Hun  (N   Y.)  447.  Cod 
dington  v.  Dunham,  35  N.  Y.  Super.  Ct.  412. 
Seegalso  Lynch  v.  Sauer,  (Supm.  Ct.  App,  T  ) 
16  Misc.  (N.  Y.)  1;  Boreel  v.  Lawton,  90  N. 
2cn,  43  Am.  Rep.  170.  . 

3  England.  -  Sanderson  v.  Berwick-upon- 
Tweed,  13  Q-  B.  D.  551;  Shaw  v  Stenton  a 
H  &  N.  858;  Edge  v.  Boileau  16  Q.  B.  U. 
„7  Leader,.  Moody,  L.  R.2oEq.l45;  Ald.n 
*  Clark,  8  Reports  352,  (1894)  2  Ch. ^437- 
Cawarfa.  —  Maclennafl  *.  Royal  Ins.  Co.,  3/ 

U  C.  Q.  B.  284.  „  r  . 

California.  —  Levitzky  ».  Canning,  33  Lai. 
299;  McDowell  v.  Hyman,  117  Cal.  07. 

—  Boyer  »,  Commercial  Bldg.  Invest. 
Co..  (Iowa  1900)  81  N.  W.  Rep.  720. 

Z«*i7»m.  -  King     Grant,  43  La.  Ann  817. 
Massachusetts.  -  Sherman  p.  Williams.  113 
Mass.  481,  18  Am.  Rep.  522. 
Minnesota.  —  Collins      Lewis,  53  Minn  78. 
Montana.  —  York  ».  Steward,  21  Mont.  515. 
The  operation  of  a  covenant  for  quiet  enjoy- 
ment has  been  recently  extended,  and  it  is 
held  that  such  a  covenant  is  broken  in  the  case 
of  interference  by  the  lessor  or  those ,1a wful y 
claiming  under  him,  not  only  with  the  title  to 
or  possession  of  land,  but  also  with  the  lawful 
enjoyment  of  the  premises  for  the  purposes 
for  which  thev  were  let.    Robinson  v.  K.Ue.t. 
41  Ch.  D.  83.  61  L.  T.  N.  S.  60. 

Disturbance  of  Way  of  Necessity.  -  Morris  v. 
Edsrington,  3  Taunt.  24.  .  . 

In  unction. -The  restraining  by  injunc  ion 
of  the  lessee's  use  of  the  premises  was  held  a 
breach  of  covenant  in  Madox  „  Humphries^ 
24  Tex.  195;  Hubble  v.  Cole.  88  Va.  23b,  29 

A  4  Pnyskal'lnterference Required.  —  Jefnki"s  »• 
lacks  , n  40  Ch.  D.  71;  Howard  r.  Maitland, 
1 1  O  B.  D.  695.  See  also  Anderson  v.  Oppen- 
neither,  5  Q-  B.  D.602;  Manchester,  etc..  R. 
Co.  ».  Anderson,  (189S)  3  Ch.  394- 

Inducing  Authorities  to  Refuse  the  Lessee  a 
Lijuor  Lkense  is  not  a  breach  o  covenant  for 
quiet  enjoyment.  International  Trust  Co.  v. 
Schumann,  15S  Mass.  287.  ,  to 
Suit  to  Stay  Waste.  —  A  su.l  in  chancer)  to 
,tav  waste  is  not  a  breach  of  the  covenant  for 
quiet  possession,  though  the  bill  be  dismissed 
?vith  costs.    Morgan*.  Hunt,  2  Vent.  213. 
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a  breach  of  the  covenant  for  quiet  enjoyment,  unless  such  interference  was 
directly  caused  by  the  acts,  or  was  a  result  of  the  acts  which  either  was  fore 
seen  or  ought  to  have  been  foreseen  by  the  lessor  at  the  time  of  the  letting-  > 
So,  also  a  lessor  is  not,  by  leasing  a  part  of  his  lands,  to  be  restricted  in  the 
reasonable  and  ordinary  use  of  the  remainder,  and  such  a  use,  though  it  may 
result  in  injury  to  the  tenant's  beneficial  use  of  the  premises  leased,  cannot  be 
considered  a  breach  of  the  covenant  for  quiet  enjoyment  3 

/  Failure  to  Deliver  Possession.  -  Upon  the  question  whether  the 
failure  of  the  landlord  to  give  possession  to  the  lessee  at  the  commencement 
of  the  term  is  a  breach  of  the  covenant  for  quiet  enjoyment,  the  authorities 
are  not  in  accord ;  though  there  are  cases  which  assert  that  the  lessee's  remedy 
is  by  an  action  on  the  implied  covenant  to  give  possession,  and  not  upon  the 

consth,'; I  ^  re7%°T yet  the  be"er  d°Ctd™  is  that  -chPfailu,e 
o      1  i  ];    thC  COV£aant  for  ^Ulet  e"J°yment,  since  the  lessee 

should  not  be  required  to  commit  a  trespass  to  entitle  him  to  sue  his  lessor.* 
Ut  course  the  lessee  cannot  sue  until  the  time  for  the  commencement  of  his 

g  Eviction  Through  Termination  of  Lessor's  Estate.  -  m  England 
it  has  been  held  hat  the  implied  covenant  for  quiet  enjoyment  ends  and 
determines  with  the  estate  of  the  lessor,  and  that  therefor/where  a  tenant 
for  life  or  for  years  makes  a  lease  for  years,  and  his  lessee  is  evicted  by  the 
remainderman  on  the  termination  of  the  lessor's  estate,  there  is  no  breach  of 
the  covenant  for  quiet  enjoyment.*  It  is  otherwise,  however,  with  regard  to 
the  express  covenant  for  quiet  enjoyment.7 

In  Missouri  the  doctrine  has  not  met  with  approval,  and  the  court  refused  to 
extend  it  to  the  case  of  a  lease  by  a  life  tenant  with  power  of  appointment 
ho  ding  that  where  the  lessee  was  evicted  on  the  death  of  the  lessor  who  had 
faded  to  protect  the  term  of  the  lessee  by  appointment,  there  was  a  breach  o 
the  implied  covenant  for  quiet  enjoyment  8  ureacn  or 

sale^nder^,!^1"3  ^  ^  ^  ^  the  lesSOr'S  title  is  terminated  by  a 
sale  under  a  judgment  recovered  against  him  prior  to  the  lease,  and  the  title 
of  the  purchaser  is  asserted  against  the  lessee,  there  is  a  breach  of  the  lessors 
implied  covenant  for  quiet  enjoyment  9 

h  Restrictions  upon  Use.  -  The  fact  that  the  lessor's  title  is  encum- 
bered by  restrictions  upon  his  use  of  the  premises,  and  that  such  restriction. 

C^icffiS8  lessee  or  his  assigns- is  not  a  breach  of  the  = 

t.  Interference  Through  Statutory  Authority.  —  Interference 

,  Mun^steM  Sj^TS  ~  HarriS°n     E  \  °  '  ^  N'  ^  »  ^ 

^£^^^^^SVma&T     r6-TTVti0n   °f    l6SS0r'S  Estate -Implied 

.,  17  p  ' •     ,    zi /-la>.  5  "ins:.  440,      Chenev,  22  Fed   Rpd  tSo 

Id  & h  SeTsi iTi\^riZn,??0"j   ^re  by  Life Te-t-s-«  *■  su*.*™,. 

15  C.  B.  N   S    717  wo  E  C       ,       ,J  neSJ      3  2"rt;  Adams       Gibney,  6  Bing.  658 

*  Rirrh.m      uVJ'  V  ^'  C'  _LJ  7_i/  .Ireland      10  E.  C.  L.  105:  Penfold  v.  Abbott.  ,2  I    T.  o 


v    laylor,  Hob.  12;  Coe  v  Clay,  5  Bine.  440.      Chen".  22  Fed  Rep  380 

15  C.  B.  N   S   717  wo  E  C  T    ,      V  , ""J      3  ^yeI  257a'  Adams  7'-  Gibney,  6  Bing.  658 

■f  Bircham  2  Bing.  n'  Cas  00  ?9'  E  C  L  B*  £  C,  V  ^  Pe?fold  *  Abbo,t-  32  J-  Q- 
266.  9  '    9     •  U  L'      B-  67:  Schwartz  v.  Locket,  61  L.  T.  N.  S  719 

4.  Cloake  v.   Hooper    Freem    K     R    ,„       .  ^  Tenant  for  Years.  -  Baynes  z/.  Lloyd. 

Ludwell  v.  Newman  6  T  rTc8- \3    ,    '      (  Q'  R  82°'   l895)  2  Q.  B.  610. 

«  Casey.  78  1,1.  3™  Tru^i  ^  G  ran  ge  r ,  8  1SL  y"      C  V^^Ti'  ~  ^J'"'  *  ^  1 

US.  ^ranger,  a    N.  Y.         10.  Kestnction  upon  Use  of  Premises.—  Dennett 

v.  Atherton,  L.  R.  7  O.  B.  316. 
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T  FA  Damages. 
Covenant  for  Quiet  Enjoyment.  . 

(  the  lessee  bv  virtue  of  statutory  authority  is  not  a 
with  the  nossession  ot  the  lessee  uy  v«i« 

ESlcfS  'the  lessor.,  caj-J-t  <~  ^S"- Acdden.a.  injuries  to  the 
/.ACCIDENTAL   INDIES      O    PRE  (       ^  . 

l!S^wC^^<«^  a  breaC"  °f  'he  T"  C0Ve" 

^'rffi^EKEKCE  THROUGH ■  J^UllW^ 
S  SffpSS  STt  wmtt'fotl.  a  breach  of  the  Lenao, 
for  quiet  enjoyment.*  Enforceable  —  The  burden  of  a  lessor's  covenant 

damVes^v=^ 

^to^TS^^^^  in  actions  for  the  hreach  of 
such  a  covenant  in  conveyances ia  fee  ^  ^ 

Eviction-.  -  Where  the  tenant  is  evicted  the  rule ances  in  fee,  that 
at  an  early  date,  following  the  general  rule  rela "g^y^  accruing  dur. 
if  the  consideration  for  the  lease  was  solely  the  pa  ment  o  J  ^ 

ing  the  term,  the  lessee  car,     coveri^  he  has  no  .P  ^    h  th 

nominal  damages.7    And  tnis  ruic  w«  lessor  acted  in  good  faith  in 

eviction  was  under  a  title  Paramonnt,  and  the  lesso.  ^         of  the 

^^^^^^ST^J^  or  to  accrue,  together 

1.  interference  Through  Statutory  Authority.  -  lejj^»  JfffS^^  ^Hd^s 

Snarr  p.  Baldwin,  II  U.  C.  C  P.  353.  enjoyment  by  the  ass.gnee  and  his 

Chester   etc.,  R.  Co.  *.  Anderson,  (1898)  2  tti.  10  _qu         J  'b       h  ,d  that  a  subsequent  as- 

Ellis ^  Welch,  6  Mass.  246  4  Am.  Dec.  assigns     has  be  en                  ^  Qf  ^  ^ 

S;   Barns       Wilson  1 16  Pa    St.-**.    Se  J  « ^"forfeiture  incurred  by  the  lessee, 

also  Burke  «r.  Tindale,  (C.  PL  Gen.  1.)  12  gon  ^.^  „  g  &  Ald  3Q2i  5  E.  C.  L. 
Misc.  (N.  Y.)  31;  Dunn  p.  Mellon,  147  fa.  m. 

it  -?o  Am.  St.  Rep.  706.                          ,    k„  fi  For  a  discussion  of  the  question  ot  dam- 

NorVs  the  condemnation  of  the  Property  by  6  For  a  d                   ^                  nls  ,a 

the  lessor  under  the powerof  eminent ^ma.n  ^«;eacnces  in  fee,  see  the  title  Covenants, 

Goodvear  Shoe  Machinery  Co.  w  Boston  ler  "  y 

Snafco.,  (Mass.  1900)  57  N.  E.  Rep ^  vol  8  P^-           g  _  Ki             Wat,s 14 

When  after  the  granting  of  a  lease  an  Act  1.                       No  yes  ».  Anderson,  1  Duer 

of  Parliament  has  been  passed  which  renders  V        J*     ,     M    k  p  johnson,  1  Hill 

ft  ilK  to  use  the  premises  for  the  purpose  N.  Y.  34--  J*e «               fl  ^  N  y  „2. 

for  which  they  were  let,  the  refusal  to  permit  (N  Y 1  90    La rfc                 ^  ^ 

hem  to  be  used  for  that  purpose  is  no  breach  8.  Larngan             ^  .    £ge>       pa  b, 

of  a  covenant  for  quiet  enjoyment.    Newbj  ,.  Rep.  797^  ?    Woodruff,  „  Ohio  .20. 

Sharpe,  8  Ch.  D.  39-     ,    „                ,V1,  pn  a  g-  Value  of  Term  Lost  -  England  -  \\  illiaim 

Condemnation  of  Unsafe  Building.  -  When  a  9.                  R              E.  C.  L. 402;  Lock 

demised  building  is  condemned  as  ansa  e  and  v  Burreu,               N    s  ^  115  L.  C  L.  g& 

the  lessor  is  directed  by  the  mumcipa  ^on  v.. tu«e     9        ^  p  ^ .  Rolph  „.  Croucn, 

ties  10  make  il  secure  or  tear  it  down,  the  lessor  'W"'"'" 

has  nought  to  tear  it  down  if  it  -"  be  made  L.  R .J  Exch.  44-             p                  „  Ala. 

secure.    Kansas    Invest.  Co.   r.  Carter.  100  ^         Rpp  ^ 

M^ns  ,  Wadleigh,  (Ari,  1890)  46  Pac.  ggg.  -  »»»  ^g^'s  UL  464. 

Rep.  7o.                      „  „  r  n.  P.  /W/.^. -Carter*.  Lacy  3  Ind.  App.  54- 


7°-         n  ii    *     „  11  r  r  P  Indiana.  —  uarterw.  3  -»-r  — 

Snarr  v.  Baldwin,  nu.C.  Ui.  353-  Adair  v  Boffle,  20  Iowa  23S. 

4.  Assignee  of  Reversion^  -  Manchester,  etc..  jg^d-rjB  ..                        Ig  Ky 

R  5C  Assignee  ofSL^etow!  L^oBV  A-dj.  L.  Rep  ^0  _  Grace  p.              La.  Ann  73 

Cro.  Eli/  373;  Campbell  v.  Lems^ 1  B.  « :  Aid.  %ZZh«setts.  -  Riley  *•  Hale   158  M^s 

392.5E.CL.322:  Sheltonr.Codman  -  Cush  w   Duncklee  v.  Webber,   151  Mass.  40S 

(Mass.)  318;  Hamilton  ».  W  nght,  2S  Mo.  199- -  VP,    "  xvnI 


Covenant  for  Quiet  Enjoyment. 


LEASE'S. 


Damages. 


with  other  damages  naturally  resulting  from  the  breach.'  This  would  seem 
especially  just  where  the  eviction  was  by  the  lessor  »  And  even  in  New  To™ 
and  Pennsylvania  the  court  has  refused  to  limit  the  lessor's  liability  to  the 
amount  of  rent  paid  in  advance,  where  the  lessor  was  an  actor  in  evicting  he 
essee,  but  has  allowed  the  lessee  to  recover  in  such  case  the  value  of  l  is 
term  and  such  other  damages  as  could  be  considered  within  the  conten  p  a 
tion  of  the  parties  and  naturally  resulting  from  the  breach  *  <-°nten,pia 
Costs  of  Defending  Ejectment.  —  The  cases  recognize  the  right  of  the  lessee  to 
reefer  as  damages  the  costs  of  defending  the  ejectment  action  by  the  owner 
of  the  paramount  title  in  which  the  lessee  was  evicted  4 

Claim  for  Mesne  Profits.  —  And  also  the  amount  of  mesne  profits  recovered 
against  the  lessee  by  the  owner  of  the  paramount  title  •  P  recovered 
Interference  with  Possession.  —  Where  the  breach  of  the  covenant  for  quiet 
enjoyment  does  not  consist  of  an  eviction,  but  of  an  interference  with  "he 
lessees  quiet  enjoyment  and  possession  of  the  premises,  the  lessee  may 
recover  the  damages  proximately  caused  by  such  interference  6  3 
Action  for  Tort  —  Where  the  lessee  is  wrongfully  evicted  by  his  lessor  ho 
may,  instead  of  suing  on  the  covenant  for  quiet  enjoyment  sue  n  to  t  'and 
recover  all  damages  which  were  the  natural  result  of  the  unlawful  eviction.' 


  '  ^        ■  '// 

Mickel,  (Oregor 

Blake,  9  Lea  (Term. 

Stanley,  (Tex.  Civ 


Dearborn  v.  Valpey,  153  Mass.  20;  Ashley  v 
Warner,  11  Gray  (Mass.)  43.  See  also  Rice  v 
Baker,  2  Allen  (Mass.)  411. 

Michigan.  —  Cornelissens   v.    Driscoll,  89 
Mich.  34;  Taylor  v.  Cooper,  104  Mich.  72.' 

Nebraska.  —  Cannon  v.  Wilbur,  30  Neb.  777. 

Oregon.  —  Salzgeber 
1900)  60  Pac.  Rep.  1009. 

Tennessee.  —  Duncan  : 
534- 

Texas. —  Wilkinson  z. 
A  pp.  1897)43  S.  W.  Rep.  606. 

Utah.  —  Utah  Optical  Co.  z:  Keith,  18  Utah 
464. 

Vermont.  —  Bedell  v.  Wilder,  65  Vt.  406,  36 
Am.  St.  Rep.  871;  Amsden  v.  At  wood  6qVl 
527. 

Virginia.  —  Newbrough  v.  Walker,  S  Gratt 
(Va.)  16,  56  Am.  Dec.  127. 

Cropping   Contract.  —  Jewett  v.  Brooks  134 
Mass.  505;   Tignor  v.  Toney,  13  Tex  Civ 
App.  518.  '  " 

1.  Bass  v.  West,  no  Ga.  698;  Rees  v.  Baker 
4  Greene  (Iowa)  461;  Salzgeber  v.  Mickel' 
(Oregon  rgoo)  60  Pac.  Rep.  1009;  Wilkinson  v 
Stanley,  (Tex.  Civ.  App.  1897)  43  S.  W  Rep 
606;  Buck  v.  Morioiv,  2  Tex.  Civ.  App.  361' 
De  la  Zerda  v.  Korn,  25  Tex.  Supp.  194' 
Robrenht  v.  Marling,  29  W.  Va.  765. 

2.  Ricketts  v.  Lostetter,  19  Ind.  125-  Carter 
*.  Lacy,  3  Ind.  App.  54;  Mills  v.  Harding',  11 
Ky.  L.  Rep.  308. 

3.  Mack  v.  Patchin,  42  N.  Y.  167,  1  Am 
Rep.  506;  Denison  v.  Ford,  7  Daly  (N  'y  )  384 
10  Daly(N.  Y.)4i2;  Chatterton  v.  Fox,  5  Duer 
(N.  Y.)  64;  Maule  v.  Asmhead,  20  Pa.  St.  482. 

In  Clatkson  v.  Skidmore,  46  N.  Y.  297] 
where  the  lessee  was  evicted  under  the  fore- 
closure of  a  prior  mortgage  executed  bv  the 
lessor,  he  was  held  entitled  to  receive  from 
the  surplus  proceeds  of  the  sale,  the  value  of 
his  unexpired  term. 

Refusal  to  Deliver  Possession.  —  Trull  v 
Granger,  8  N.  Y.  115;  Drigjrs  v.  Dwight  17 
Wend.(N.  Y.)  71,  3,  Am.  Dec.  283;  Masterton 
^.  Brooklyn,  7  Hill  (N.  Y.)  67,  42  Am.  Dec.  38- 
Giles  v.  O'Toole,  4  Barb.  (N.  Y.)  261.  ' 
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Expenses  Incurred  in  Anticipation  of  Occupation 

—  Fuedland  v.  Myers,  139  N.  Y.  432 

Prospective  Profits  from  business  carried  on 

upon  premises  are  not  recoverable  as  damages 

Denison  v.  Ford,  10  Daly  (N.  Y.)  412;  Giles  v. 
Toole  4  Barb.  (N.  Y.)  261.    See  also  Throop 

v.  Broaddus,  15  Ky.  L.  Rep  812. 
4  Costs  of  Defending  Action  to  Eject  Tenant.  — 

Rolph  v  -  Crouch,  L.  R.  3  Exch.  44;  Williams 

v.  Barrel],  r  C  B.  402,  50  E.  C.  L.  402;  Monk 

v.  Johnson,  1  Hill  (N.  Y.)  99. 

5.  Mesne  Profits  Recovered  by  Owner  of  Para- 
mount Title.  — Williams  v.  Burrell  1  C  B  40- 
50  E,  C.  L  402;  Rolph  v.  Crouch,  L.  R.  3 
Exch.  44;  Mack  v.  Patchin,  42  N  Y  167  1 
Am  Rep.  506.  See  also  McAlester  v.  Landers 
70  Cal.  79. 

6.  Interference  with   Tenant's    Possession  — 

Dexter  v.  Manley,  4  Cush.  (Mass.)  14.  See 
also  Edge  v.  Boileau,  16  O.  B  D  117  t,  T 
T.  N.  S.  907.  "  '     7'  53  • 

Incumbrance  Consisting  of  Easement  in  Third 
Persons.  —  Child  v.  Stenning,  11  Ch   D  82 

7  Action  of  Tort.  -  Hawthorne  v.  Siege'l  88 
Cal  159,  22  Am.  St.  Rep.  291;  Smith  v.  Wun- 
derhch,  70  III.  426;  Chapman  v.  Kirby,  dq  111 
211;  Fillebrown  v.  Hoar,  124  Mass.'  580: 
Brown  v.  Holyoke  Water  Power  Co.,  152  Ma«s' 
463,  23  Am.  St.  Rep.  844;  Baumier  v.  Antiau" 
79  Mich.  509;  Taylor  v.  Cooper,  104  Mich  72: 
Eten  v.  Luysier,  60  N.  Y.  252;  Woods  v.  Ker- 
nan,  57  Hun  (N.  Y.)  215,  19  Civ.  Pro.  (N  Y  ) 
1S0;  Kinney  v.  Watts,  14  Wend.  (N  Y  )  18 • 
Irwin  v.  N-olde  164  Pa.  St.  205;  Gallagher  v. 

TrkspIss3  Ct"  244"    See  tkle 

Treble  Damages  under  Statute  were  given  for 
forcible  eviction  in  Shaw  v.  Hoffman,  25  Mich 
102.    See  the  title  Forcible  Entry  and  Un- 
lawful Detainer. 

Exemplary  Damages.  -  Smith  v.  Wunderlich 
70  HI.  426;  Gallagher  v.  Burke,  13  Pa.  Super, 
t-t.  244. 

Loss  from  Interruption  of  Lessee's  Business.— 
Dwyer  v  Carroll,  86  Cal.  29S;  Crawford  v 
Parsons,  63  N.  H.  438. 

Profits  Which  Would  Have  Accrued  from  Sub- 
Volume  XVIIL 


Options  to  Terminate  Leases. 


LMASES. 


Conditions  to  Exercise  of  Option. 


.1  ~f  »V.p  Ipttina  was  truiltv  of  fraud  in  representing 

And  if  the  lessor  at  the  time  of  the  ^^^JfflK^  are  equally  broad. « 
his  title,  the  damages  Kcawtfle  «  «  M  i°  in  Qeneri.  -  Leases  for  terms  of 
XI.  Options  to  Terminate  Leases  -  1.  In  bene  a  te    ^  lease 

years  quite  p.£ten  .confer ^^{^^^X  lessor  a  similar  privileged 
bef9r^Whomrprivilegeo|  Termination  May  Be  Enforced.^  Where  the  lease 
2.  By  Whom  Privilege  oi  terminating  the  lease,  without  stating  by 

confers  an  optional  PP^U^e       termmating  principle  that  the 

whom  the  option  may  be  exercised be  lessor,  that  such  option  is 
lease  is  to  be ^construed  most  by  the  Essee  a 

for  the  be nefit  o  he  le conferred  on  the  lessee  inures  to  the  benefit 
privilege  of  terminating  tne  iea  .    conveyed  a  similar  privilege 

°f  ^  Tofi'Th;  leTsor  h  ures  to  th e  benefit  of  the  grantee  of  the  reversion  * 
conferred  on  the  lessor  1  uu"  1  T    pnfitiP  either  party  to  terminate 

fondSsTo  whichJhc  privW  l"***'    Thus,  if  the  lease  requ.res  a 


Pearce,    5  Houst. 


letting.  —  Rowbotham 

(Dpronts3  from  Contemplated  Cultivation  Not  Re 
coverable.- Irwin  v.  Nolde  164  Pa. .  St.  205. 
1.  Fraudulent  Representations  as  to  litie. 

Wilson  ».  Raybould,  s6  HI.  417.  Qn,  the 

In  Whitney  p.  Allaire,  1  N  ¥.  3PS,  the 
lessee  was  allowed  to  recover  the  sum  paid  to 
the  owner  of  the  paramount  title  to  protect 

his  lease.  .       _  , , 

2  Option  to  Lessee  to  Terminate  Lease.  —  Her- 
£ey  v .  Qiblett,  18  Beav.  174;  Ope  *.  Green,  9 

Hn^af'sf  .^^Vgi  Po-GraS; 
Jig'  BS496k;83?'E.  C.  L.  96  Miland ?.  Meis 
vinkel,  82lli:App.  522  May  ..  Bice.ioB 
Mass  50,  11  Am.  Rep.  328;  Mattoon  v.  Hun- 
roe  21  Hun  (N.  Y.)  74;  ReliableSteap-Powe 
Co  v.  Solidarity  Walch-Case  Co..  ^vookU" 
CUy  Ct.  Gen.  T.)  10  N.  Y.  Supp.  5*5!  Wood- 
bridge  Co.  v.  Charles  E.  Hires  Co.,  19  N.  Y. 

A  Certainty  Required.-In  Vandevoort  v.  Dewey, 
42  Hun  (N.  Y.)  68,  an  option  to  terminate  a 
lease  was  held  void  for  uncertainty.  _ 
3  Reservation  to  Lessor  of  Option  to  Terminate 

-England.'-  Russell  v.  Coggins  8  Ves.  r. 
34;  Gough  ».  Worcester,  etc.  Canal  Co.  6  Ves 
J}.'  354;  Liddy  ,.  Kennedy,  L.  8.  5  •  L. 
Loddiges  v.  Lister,  1  W T.  M.S.  548.  Doe  w. 
Kennard,  12  Q.  B.  244,  64  E.  C.  L.  244.  JQW 
*.  Phillips,  2  Bing.  13,  9  E.  C.  L.  296,  Doe  . 
Abel,  2  M.  &  S.  541;  Cannon  Brewery  v.  Nash, 
77  L.  T.  N.  S.  648;  Kennedy  v.  L>ddy,  15  W. 

R'tt^Wfl.  -  Harrison  v.  Pinkney.  6  Ont.  App. 

"  Alabama. -Vw  ?.  Fail,  8  Port  (Ala  )  491. 
Illinois.  —  Taylor  v.  Frohock,  85  HL  584. 
Indiana.  —  McClaio  w.  Doe,  5  Ind.  237. 
Kansas.  —  EhWW  «■  Jaffray.  36  Kan.  40S. 
Louisiana.  -  New  Orleans  w.  R.gney,  24  La. 

-  Smith  *.  Rasin,  84  Md.  642. 
Massachusetts.-  Pratt  P.  Pa.ne,  119  Mass. 

^Michigan.  -  Jochen  ».  Tibbells,  50  Mich.  33: 
Lord  v.  Walker,  40  Mich.  606;  Wallace  v. 
Bahlhorn,  68  Mich.  87.  . 

AVW  York.  -  People  v.  Gedney  15 1  Hun  (V 
V  )  475  •  Crouch  w.  Parker.  40  Barb.  (N .  \  .)  94. 


p.  Miller.  2  Hill  (N.  Y.)  418;  Depew  v.  , 
Ketchum,  75  Hun  (N.  Y.)  227;  McMichae  1  r. 
Kilmer,  6N.  *  37:  Zule  ».Zule,  24  Wen£ 
(N  Y  )  76  35  Am.  Dec.  600;  Miller  ».  Levi,  44 
N  '  Y  489;  Manhattan  L.  Ins.  Co.  v.  Gosford, 
(C.  PI.  Gen.  T.)  3  Misc.  (N.  Y.)  509- 

Pennsylvania.  -  Adam  v.  Clark,  2  \\  .  N.  C.  . 

{V*RhTk  Island.  -  Baxter  ».  Providence,  (R. 
I.  1895)  40  All.  Rep.  423-  „  rl. 

Tennessee.  -  Sloan    *.    Cantrell,    5  Coldw. 

^^".i^.'-Millan   v.  Kephart,  18  Grait. 

(V«)«W;i.  -  Johnston  v.  King,  83  Wis.  8. 

4.  Price  v.  Dyer,  17  Ves.  Jr.  363:  Dann  v 
Spurrier,  3  B.  &  P-  399;  Doe  v.  Dixon  9  East 
%  Com,;.  Philadelphia  County,  3  B.ewst 
(Pa  )  ^7  See  also  Powell  v.  Smith.  L.  K.  14 
Eq  8  ;  Fallon  v.  Robins,  16  Ir.  Ch.  422r  Com- 
pare Goodright  v.  Richardson  3  T.  R-  4b2, 
l"owell  v.  Tranter,  3  H.  &  C.  45»- 

5.  Assignee  of  Leasehold.  -  Halbert  z,  Bruc_e 
2  A.  K.  Marsh.  (Ky.)  60;  Seaward  v.  Drew,  78 

L'6T  Assignee  of  Reversion.  —  Kennedy  v.  Liddy, 
,=  \V  R  431:  Roe  v.  Hayley,  12  East  464; 
ILuhews  f.  Lloyd,  36  U.  C.  Q.  B.  2 gi;  Mu \- 
len  v.  Archambault,  3  Can.  L.  J.  90;  McDaniel 
v.  Callan,  75  Ala.  327.  . 

In  McClintock  v.  LovAess.  5  Pa^  D«st.  4I7. 
however,  a  privilege  reserved  to  the  essor  of 
terminal  ng  the  lease  on  thirty  days'  notice, 
Sut  naming  his  assigns,  was  held  not  to 
pass  to  the  assignee  of  the  reversion. 
P  The  lessor  after  conveying  the  reversion  can. 

not  exercise  the  option.    Griffin  v.  Barton, 
■  ronntv  Ct  )  22  Misc.  (N.  \  .)  22b. 
(  7  Compliance  with  Conditions  of  PnvHege - 
England.  -Lucas  V.  Rideout,  L    R.  3 
IS3;  Grey  ».  Friar.  4  H.  L.  Cas.  565. 

Caw^  -  Eckhardtr.  Raby.  20  U.  C.  Q.  B. 

45^/a4a«a.  -  McDaniel  «.  Callan .  75  Ala  327. 

,1/«VA/V««.  -  Stevens  p.  PantUnd.  95  Mm*, 
ia?-  D'Arcv  ».  Martvn,  63  Mich.  602 
4k«*S.^6ahilU.  Eastman,  18  Minn. 
12.1  10  Am.  Rep.  184.  /vr 
3  X,,c  York.  —  Reich  v.  McCrea,  59  Hun  (N. 
Y.)6*5,  13  N.Y.Supp.650;  Goelet^.Spofford, 
55  N.  Y.  647. 
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particular  form  of  notice  of  the  desire  to  terminate  the  lease,  a  notice  in  the 
required  form  must  be  given;1  so  also  the  notice  must  comply  with  the  stipu- 
lations in  respect  to  time.3  If  the  lease  does  not  require  any  particular  form 
of  notice  of  the  election  to  terminate  the  lease,  a  notice  in  general  terms  is 
sufficient.3 

To  Whom  Notice  of  Termination  to  Be  Given.  —  Where  the  reversion  is  assigned  by 
the  lessor,  notice  by  the  lessee  of  his  election  to  terminate  the  lease  should 
be  given  to  the  assignee  of  the  reversion.4 

By  Whom  Notice  to  Be  Given.  —  Where  the  reversion  has  been  assigned  by  the 
lessor,  the  notice  of  the  election  to  terminate  the  lease  reserved  to  the  lessor 
should  be  given  by  the  assignee  of  the  reversion.5  And  where  the  term  is 
assigned  the  notice  is  to  be  given  by  the  assignee.6 

XII.  Privilege  to  Lessee  of  Purchase  — 1.  In  General.  —  In  the  absence 
of  an  express  contract  a  lessee  has,  of  course,  no  right  to  demand  that  the 
lessor  shall  convey  the  fee  to  him,7  and  a  provision  in  a  lease  binding  the 
lessor  to  renew  or  to  sell  the  land  to  the  lessee  leaves  the  option  between 
the  alternatives  with  the  lessor.8  It  is  quite  common,  however,  for  the  lease 
to  confer  on  the  lessee  an  option  of  purchasing  the  premises,9  and  this  is  not 


Pennsylvania.  —  Woodland  Cemel  cry  Co.  v. 
Carville,  9  Leg.  Int.  (Pa.)  98. 

1.  Matler  of  Coatsworth,  37  N.  Y.  App.  Div 
295. 

Thus,  where  the  lease  provides  that  if  the 
lessor  desires  to  sell  the  premises,  "  upon  no- 
tice of  such  desire  being  given  "  to  him  the 
lessee  is  to  surrender  the  unexpired  term,  the 
notice  of  the  lessor  must  state  that  he  desires 
to  sell  the  premises.  A  notice  merely  to  sur- 
render possession  is  insufficient.  Sloan  v. 
Canirell,  5  Coldw.  (Tenn.)  571. 

2.  Term  of  Notice  —  England.  —  Cadby  v.  Mar- 
tinez, 11  Ad.  &  El.  720,  39  E.  C.  L.  211;  Bird 
v.  Baker,  1  EI.  &  El.  12,  102  E.  C.  L.  12;  Rog- 
ers v.  Hull  Dock  Co.,  12  W.  R.  1101;  Travers 
v.  Mason,  45  W.  R.  77;  Jones  v.  Nixon,  1  H. 
&  C.  48;  Doe  v.  Donovan,  1  Taunt.  555;  Doe 
v.  Dobell,  i  Q.  B.  806,  41  E.  C.  L.  786. 

Illinois.  —  Woodward  v.  Cone,  73  111.  241. 

Indiana.  —  Hendry  v.  Squier,  126  Ind.  19. 

Maryland.  —  Anderson  v.   Critcher,  11  Gill 
&  J.  (Md.)  450,  37  Am.  Dec.  72. 

Massachusetts. — Dix  v.  Atkins,  130  Mass.  171. 
See  also  Bakery.  Adams,  5  Cush.  (Mass.)gg. 

Nebraska.  —  Kittle  v.  St.  John,  7  Neb.  73. 

New  York.  —  Reich  v.  McCrea,  (Supm.  Ct 
Gen.  T.)  37  N.  Y.  St.  Rep.  620. 

Pennsylvania.  —  Lane  v.  Nelson,  7  Kulp  (Pa.) 
286;  Willcox  v  Montour  Iron  Co.,  2g  W.  N.  C. 
(Pa.)  532;  Williams  v.  McAnany,  1  Pa.  Dist. 
128;  Megargee  v.  Longaker,  10  Pa.  Super.  Cl 
491. 

In  People  v.  Gedney,  15  Hun  (N.  Y.)  475,  it 
was  held  that  a  notice  to  surrender  possession 
"as  soon  as  practicable"  was  insufficient  to 
enforce  a  stipulation  that  the  tenant  shall  quit 
on  ten  days'  notice. 

In  Computing  the  Length  of  the  Notice  given, 
the  day  on  which  it  was  given  is  to  be  ex- 
cluded.   Aikin  v.  Appleby,  1  Morr.  (Iowa)  8. 

Where  the  lease  required  that  notice  to  termi- 
nate the  lease  be  given  at  least  one  month 
previous  to  October  first,  and  the  first  of  Sep- 
tember fell  on  Sunday,  a  notice  on  the  second 
of  September  was  held  good.  Murrell  v.  Lion 
30  La.  Ann.  255. 

3,  Bury  v.  Thompson,  (1895)  1  Q.  B.  696; 
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Giddens  v.  Dodd,  3  Drew.  485.  See  also  Millan 
v.  Kephart,  18  Gratt.  (Va.)  1. 

4.  Notice  to  Assignee  of  Reversion.  —  Doe  v. 
Donovan,  1  Taunt.  555;  Easton  v.  Penny,  67 
L.  T.  N.  S.  290. 

5.  Notice  by  Assignee  of  Reversion.  —  Kennedy 
v.  Liddy,  15  W.  R.  431;  Pepper  v.  Butler,  37 
U.  C.  Q.  B.  253. 

6.  Notice  by  Assignee  of  Term.  —  Seaward  v 
Drew,  78  L.  T.  N.  S.  19. 

7.  No  Implied  Right  to  Purchase.  —  Abbott  v. 
76  Land,  etc.,  Co.,  101  Cal.  567;  Furey  v. 
Gravesend,  104  N.  Y.  405,  reversing  38  Hun 
(N.  Y.)  319;  Blanchard  v.  Ames,  60  N.  H.  404. 

A  stipulation  in  a  lease  that  the  lessor  may 
at  any  time  during  the  term  sell  the  demised 
premises,  by  giving  to  the  lessee  two  months 
notice  and  the  privilege  of  purchasing  ai  the 
price  offered,  is  enabling  and  not  restrictive; 
and  a  sale  of  the  premises  subject  to  the  lease' 
without  notice  or  proffer  to  the  lessee,  is  not  a 
breach  thereof  entitling  the  lessee  to  maintain 
an  action.  Callaghan  v.  Hawkes,  121  Mass 
298. 

8.  Alternate  Stipulations.  —  Bamman  v.  Bin- 
zen,  65  Hun  (N.  Y.)  39;  Duke  v.  Griffith,  13 
Utah  361.  Compare  Coles  v.  Peck,  g6  Ind.  333, 
4g  Am.  Rep.  161. 

9.  Option  to  Purchase  —  California.  —  Dietz  v. 
Mission  Transfer  Co.,  95  Cal.  92;  Abbott  v.  76 
Land,  etc.,  Co.,  101  Cal.  567. 

Illinois.  —  Harding  v.  Gibbs,  125  111.  85,  8 
Am.  St.  Rep.  345. 

Indiana.  —  Coles  v.  Peck,  96  Ind.  333,  49  Am. 
Rep.  161. 

Nevada.  —  Schroeder  v.  Gemeinder,  10  Nev. 
355- 

New  York.  —  Wilbour  v.  Trow's  Printing, 
etc.,  Co.,  (Supm.  Ct.  Gen.  T.)  1  N.  Y.  St.  Rep. 
231. 

Pennsylvania.  —  Elder  v.  Robinson,  19  Pa. 
St.  364. 

Canada.  —  Pulver  v.  Williams,  3  U.  C.  C.  P. 
56;  Calmac  v.  Scott,  22  U.  C.  C.  P.  551. 

A  lease  conferring  upon  the  lessee  an  option 
to  purchase  does  not,  of  course,  absolutely 
bind  him  to  purchase.  McCalmont  v.  Mulhall, 
9  N.  Bruns.  200. 
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a  mere  offer  by  the  Lessor  to  sell  which  may  at  any  time  be  retracted,  but  is  a 
continuing  irrevocable  offer,  and  binds  the  lessor  to  convey  to  the  lessee  upon 
his  compliance  with  the  terms  of.  the  option.'  An  option  to  purchase  given 
to  the  lessee  is  not  invalid  as  a  unilateral  contract,  because  it  does  not  bind 
the  lessee  to  purchase,2  and  the  agreement  of  the  tenant  to  pay  rent  is  a  suffi- 
cient consideration  for  the  giving  of  the  option. 

Certainty.  -  The  terms  of  the  option  must,  of  course,  be  certain,  as  other- 
wise the  ootion  could  not  be  enforced. 1 

2  Operation  of  Option.  -  Until  the  lessee  has  exercised  his  option  to  pur- 
chase he  acquires  no  interest  in  the  land  other  than  his  leasehold  interest,  and 
the  relation  of  landlord  and  tenant  exists  between  the  lessor  and  the  lessee  to 
the  same  extent  as  though  the  lease  contained  no  option  to  purchase  j«  bu 
after  the  election  to  purchase  is  asserted  the  relation  of  landlord  and  tenant 
ceases,  and  the  possession  is  that  of  a  vendee. 

3  Exercise  of  Option-*.  IN  GENERAL— To  Be  Exercised  in  Entirety.--  Hie 
option  to  purchase  must  be  exercised  by  the  lessee  or  his  assigns  as  an  entirety 
A  conveyance  of  a  portion  of  the  demised  premises  for  a  pro  rata  amount 

CanZl^:~.  -  The  subsequent  payment  of  rent  by  the  lessee  has 
been  held  to  be  an  abandonment  of  the  exercise  of  his  option  to  purchase 

b  By  and  Against  Whom  Enforceable  —  Against  whom  Enforced.  —  ine 
obligation  of  the  lessor  to  convey  at  the  option  of  the  lessee  a >  more  than t  a 
mere  personal  contract,  and  a  conveyance  may  be  enforced  against  a  grantee 

°f  t^™™*.  -The  benefit  of  the  lessor's  covenant  to  sell  at  the  option 
of  the  lessee  runs  with  the  leasehold  premises  and  may  be  enforced  by  the 
assignee  of  the  lessee,'"  and  on  the  death  of  the  lessee  the  option  is  to  be 


Right  of  Lessee  to  Insurance  Money  After  Elec- 
tion to  Purchase. Reynard  v.  Arnold,  L.  R. 
10  Ch.  386;  Williams  v.  Lilley,  67  Conn.  50. 
See  also  Wilbour  v.  Trow's  Printing,  etc.,  Co., 
(Supm.  Ct.  Gen.  T.)  1  N.  Y.  St.  Rep.  231. 

if  Willard  r.  Tayloe,  8  Wall.  (U.S.)  557;  Dc 
Rutte  v.  Muklrow,  16  Cal.  505;  McCauley  v. 
Coe,  150  111.  511;  Gilbert  v.  Port,  28  Ohio  St. 
276. 

2  Mutuality.  —  Walker  v.  Edmundson,  m 
Ga.  454;  Marske  v.  Willard,  169  III.  276,  affirm*- 
ing  68  111.  App.  83. 

3.  Consideration. —Walker   v.  Edmundson, 

in  Ga.  454-  , 

4.  Certainty.  —  Buckmaster  v.  Thompson,  30 
N.  Y.  558.    See  also  Collier  v.  Sharpe,  4  Ky. 

L.  Rep.  351.  „  .  .u 

Failure  to  Fix  the  Purchase  Price  renders  the 
option  unenforceable.  Smoyer  v.  Roth,  (Pa. 
1888)  13  Atl.  Rep.  191  But  the  parties  may 
provide  for  fixing  the  price  by  appraisers. 
Herrman  v.  Babcock,  103  Ind.  461;  Coles  v. 

Peck,  96  Ind.  333,  49  Am-  ReP-  l6l-„ ,  ,, 

Option  Held  Sufficiently  Certain.  —  Walker  v. 
Edmundson,  111  Ga.  454. 

In  Marske  v.  Willard,  68  111.  App.  83,  affirm- 
ing 169  111.  276,  a  provision  giving  to  the  lessee 
the  "  first  opportunity  to  purchase  said  prem- 
ises, provided  he  will  pay  as  much  as  any 
other  person,"  was  held  not  to  be  invalid  for 
uncertainty.  . 

5  Relation  of  Parties  Prior  to  Exercise  of  Op- 
tion.—Smith  v.  Brannan.  13  Cal.  107;  Journe 
v  Hewes  124  Cal.  244;  Bras  v.  Sheffield,  4') 
Kan.  702.  33  Am.  St.  Rep.  3S6;  Elder  v.  Rob- 
inson, 19  Pa.  St.  364. 

Liability  for  Rent.  —  Church  v.  Standard  K 
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Signal  Co.,  52  N.  Y.  App.  Div.  407,  reversing 
30  Misc.  (N.  Y.)  261. 

Eviction  by  Summary  Proceedings  for  Nonpay- 
ment of  Rent. —  Smith  v.  Gibson,  25  Neb.  511; 
Campbell  v.  Babcock,  (Supm.  Ct.)  26  Abb.  N . 
Cas.  (Pa.)  35.  '  , 

6.  Relation  After  Exercise  of  Option.  —  Arc.  : 
Imson,  3  Alb.  L.  J.  375- 

Where  the  lease  restricts  the  uses  to  which 
the  lessee  mav  put  the  premises,  and  during 
the  period  of  the  lease  the  lessee  exercises  his 
option  to  purchase  and  receives  an  absolute 
conveyance  of  the  demised  premises,  the  lease 
is  terminated,  and  the  restriction  upon  the  use 
of  the  premises  terminates  also.  Buffum  v. 
Breed,  116  Mass.  582. 

No  Liability  for  Rent  After  Election  to  Purchase. 
—  Wade  v  South  Penn  Oil  Co.,  45  W.  Va.  380; 
Forge  v.  Reynolds,  18  U.  C.  C.  P.  no.  See 
also  Knowles  v.  Murphy,  107  Cal.  107. 

7  To  Be  Exercised  in  Entirety.  —  Hitchcock  v, 
Page  14  Cal.  440;  Osttander  s  Livingston,  3 
Barb!  Ch.  (N.  Y.)  416.  Compare  Van  Home  v. 
Crain,  1  Paige  (N.  Y.)  455- 

8.  Knowles  v.  Murphy,  107  Cal.  107. 

9  Assignee  of  Reversion.— Maughlin  v.  Perry. 
«  Md  "52  Van  Home  v.  Crain,  1  Paige  (N. 
Y  )  455  Lazarus  v.  Heilinan,  (C.  PI.  Spec.  T.) 
11  Abb!  N.  Cas.  (N.  Y.)  93-  See  also  Dietz  v. 
Mission  Transfer  Co.,  95  Cal.  92. 

The  lessee  mav  be  estopped  to  claim  an  en- 
forcement of  his  option  against  the  grantee  of 
the  reversion.    Race  r.  Groves,  43  N.  J.  r.q. 

284.  .  r, 

10  Assignee  of  Leasehold.— Robinson  v.  1  erry, 
2 1  Ga.  1S3.  68  Am.  Dec.  455:  Page  v.  Hughes, 
2  B.  Mon.  (Ky.)  445;  Van  Home  v.  Crain.  I 
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enforced  by  the  personal  representatives  of  the  lessee  to  whom  the  leasehold 
passes. 

e.  Conditions  to  Exercise  of  Option  —  (i)  In  General.  —  Unless  the 
lease  expressly  so  requires,  the  performance  by  the  lessee  of  his  agreements 
in  the  lease  is  not  a  condition  precedent  to  his  right  to  exercise  his  option  to 
purchase  ;  2  but  of  course  the  privilege  of  purchasing  may  be  made  dependent 
upon  the  lessee  s  full  performance  of  all  his  agreements  contained  in  the  lease 
as  the  parties  may  make  the  right  to  exercise  the  privilege  subject  to  whatever 
conditions  precedent  they  desire,3  such  as  that  the  purchase  money  be 
paid  within  a  required  time.4 

Tender  of  Deed  for  Execution.  —  To  put  the  lessor  in  default  for  failure  to  convey 
it  is  not  necessary  that  the  lessee  should  have  tendered  a  proper  deed  for 
execution  if  the  lessor  has  refused  absolutely  to  execute  a  deed.5 

(2)  Time  Within  Which  Option  Must  Be  Exercised.  —  Where  the  lease 
does  not  specify  the  time  within  which  the  option  to  purchase  must  be  exer- 
cised by  notice  to  the  lessor,  the  lessee,  it  seems,  is  still  required  to  exercise 
his  option,  if  at  all,  before  the  expiration  of  the  term,  otherwise  the  lessor 
may,  after  the  expiration  of  the  lease,  retract  his  offer  to  sell.6  On  the  other 
hand  the  lessee  has  the  privilege  of  exercising  his  option  at  any  time  during 
the  life  of  the  lease.7  If  the  lease  expressly  requires  that  the  option  shall  be 
exercised,  if  at  all,  by  notice  to  the  lessor  within  a  specified  time  the  option 
terminates  with  the  expiration  of  the  specified  time.8  If  the  lease  specifies 
the  time  within  which  the  option  may  be  exercised,  the  fact  that  the  lease  is 
terminated  within  such  time  by  the  happening  of  a  contingency  does  not 
deprive  the  lessee  of  the  right  to  exercise  the  option  within  the  time  specified  9 
In  some  instances  the  lease  has  required  the  lessee  to  declare  his  intention  to 
purchase  within  a  specified  time  after  receiving  notice  of  an  offer  of  purchase 
by  a  third  person. 10  1 

In  Computing  the  Time  within  which  the  notice  is  to  be  given  the  first  day  of 
the  term  is  to  be  excluded  and  the  day  on  which  the  notice  was  given 
included.11  53 

Barf  C^'  m  Y5;,?fftnnder  "  Livingston  3  denied   when   the  building  constructed  was 

28-  8  Am  (2;n  l4«  ;h     g-f  V-  B"ck,',44,Vt-  mateiially  different  from  That  contemplated. 

285    i  Am.  Rep  368;  Hennhan  v.  Gallagher,  Ostrander  v.  Livingston,  3  Barb   Ch    N  Y 

2  U.  C.  Err.  &  App.  338.    Compare  Menger  v.  416  ' 

;^7a;,dr;(/TheX-  CiV-  APsP-  x94).28  S"  W-  Rep'  821'         Strict  Performance  Prevented  by  Accident.  -  See 

rWhowevet  in  87  Tex.  622.  Hunt  „.  Spencer,  13  Grant  Ch  (U  C  )  22s 

Equitable  Assignee.  -  In  Friary  Holroyd.  etc.,         4.  Weston  v.  Collins,  34  L.J.  Ch  353  Rane- 

Brewer.es  v.  Singleton   (,899)  1  Ch.  86,  79  L.  lagh  v.  Melton,  10  Jurl  N  S.  1141 
1.  N.  S  465,  (1899)  2  Ch.  261,  it  was  held  that        Tender  of  Certificate  of  Deposit  as  Sufficient 

an  equitable  assignee  of  the  lease  who  has  Payment.  -  Gradle  v  Warner  140  111  1" 
onutted  to  perfect  his  title  by  a  legal  assign-         5.  Bell  v.  Wright  31  Kan  236 
merit  all  hough  in  possession  of  the  premises         6.  Time  of  Exercising  Option.  -  McCaulev  v 

and  paying  the  rent,  did  not  come  within  the  Coe,  150  111.  311;  Ob?r  I    Brooks  162  Mass' 

benefit  of  an  option  g.ven  to  the  lessee,  his  ex-  102.    See  also  Kruegel  v  Berry  75  Tex 
ecutors  and  assigns.  7.  Schroeder  v.  Gemeinder,  10  Nev  355  3 

See  tZt ?TeSnrThC;'n^SrJll  \Ch'  °r  394'  „  *ight  t0  Exel'Cise  0Ption  Duri«&  ^nsion  or 

bee,  ho vi ever  Hennhan  v.  Gallagher,  9  Grant  Renewal.  -  Abbott  v.  76  Land,  etc.,  Co.,  101 

Ch.  (U  C.)  488  [affirmed  2  U  C.  Err.  &  App.  Cal.  567;  Congregation,  etc.  v.  Gerbert  sV  N 

338,  overruling  Sampson  v.  McArthur,  8  Grant  I   L  395  eruerr,  57 

Ch.  (U.  C.)  72];  Prout  v.  Roby,  15  Wall.  (U.  "  8.  Time  for  Exercise  of  Option  Expressly  lim- 

^^Z^T^'-^  ^d^^rnford^S^ouI;n126^ 

^^t^&fUSST^a     Lic^eTc  4NIfgM°Co5,478  Jffi?  Z^ST 
3.  Conditions  Precedent  to  Exercise  of  Option.  -      ^Schilling  42  N  Y  '  -o     '  J"    °'    95 ' 

Price0"  U  C°0nB  \  L?'^  C£llenJ-  .  For  Facts  Excusing  Failure  to  Exercise  elec- 
Co    2iGrant'rh'  Si  f  L3?  ^  •     '''   t"^  Wkhin    the    ^ime  limited,   see  Page  v. 

w°ii  72  cai  ^5'  me         "    Hu^hes- 2  B-  Mon-  (Ky-)  439- 

Where  the  "construction  of  a  building  of  a         %  S«|  .IrdTnff GilterZu!  t    <  , 
certain  description  was  made  a  condition  pre-      d er aief, "o^^t  ^  ^ 

cedent,  an   enforcement  of  the  option  was         11.  Sutherland  v.  Buchanan, 9  Grant  Ch.  (U. 
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/,x  forfeiture  of  Term.  -  The  tendency  of  the  courts  is  to  construe  the 

teaifig  an  infant,  heir,  notice  to  the  jn fan   an    *»  SJftM 

* °  XIII- ^Restrictions  upon  Uss  op. K miseb  ™s 1.  In  A bsence  of 

*£3  p^the^nTo!  &  dSETp^  an^ay!^  ^absence 
S  e 5  ict ao    "  the  lease,  pot  the  premises  to  such  nse  or  employment  as  he 

comse  he  most  not  "-  the  premises  m  soch  to  — U^sta 

"°r  2£S  VhrSt  has  no  right  to    troduce  into  the  premises  disrepnta- 

S^.IM^W.  KS^TS.  <>*  Poises 
as  his  wife  ^7/XrnirTestrrS  e« S  fhe  premises  are  to  be  nsed 


the  lease.9  himself  hold  the  premises  sub- 

Restrictions  Binding  on  Lessor.  —  1  he  lessor  may  i       ,  .      j  t 

2.  Express  Restrictions  upon  Use  -  a.  Pow  ER  ro  "EbTKic  *  ^  ises 
lessor  4,  by  Provi,ions  in  the  lease  prohibit  ^J^^^^SK 
for  particular  purposes,  or  provide  that  they  shall  be  useci  iu  r 

C  )  x35.    See  also  LoriUard  v.  Keyport  Brick.  ^  MurreU *  Jg^,^*  I342'' 

etc.,Mfg.  Co.,  48  N.  J.  Eq.  205.    And  see  the  Caffia ^^{"j^^  A          wU*  was 

title  Time  (Commutation  Of).  ,        ,eased  without  stipulation 

1.  Effect  of  Forfeiture  of  Time.  -  Ober  ,.  ^''y°r  de„  loynlcnt  which  should  be  carried 
Brooks,  162  Mass.  102.  Sec >  also  Parry 'v  as  to  ^  ^  vas  hdd  tbat  the  lessee  might 
Tobacco  Ins.  Co.,  I  Cine  Supe r  Ct  25  .  ' f^s  a  seminary  for  young  ladies,  or  might 
Compare  Prout  v.  Roby  15  Wall.  (U.  S.)  47' .  ""Jfi^  anottler  to'  be  used  for  that  pur- 
Green  v.  Low,  22  tieav.  625.  "»"cl                 g         22  Ala  382. 

The  Lessor  May  Waive  a  Cause  of  Forfeiture,  pose  Nav  e :  z.  Be  v  3  Klie  v. 
and  if  he  does  so  the  lessee  may  Still  be  en-  5  U.  S. ».  Host  ,  94  ^  alsQ  lhe 
titled  to  exercise  his  privilege  of  purchase.  Von  Broock  56  full  discussion  of  what  con- 
Bell  v.  Wright.  31  Kan.  236  waste 

4.  Use  of  Premises  Not  Restricted.  -  Grand  Co    50  Kan.  4A                   _  Miles  7,  Lau. 

^&^$ZT£*£*   Berry,  22  J^S^S    ^  also  the  title  Landlord 

^:^RS^^wis^4.nd   433n30Am.  a.,  Tenant,  gjjjj* 

Rep.  88;  Taylor  i».  Owen  2  Blackf.  (Ind.)  301.  J.  Miles                   r.  Sadler,  14  Ves.  Jr. 

276;  Chase  *  f  raiiel  Marble  Co    (Supm  Ct.      Dec  457.  R       £  See 

Spec.  T.)  32  Misc.  (N.  Y.)  3^    ft-gr  New        10  F«Ug  and  Re- 

Orleans,  etc.,  R.  Co.  a.  Darms,  39  La.  Aon-  Volume  XVIII. 
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purpose  only.1  To  constitute  a  restriction  upon  their  use,  the  lease  need  not 
contain  an  express  covenant  by  the  lessee  imposing  restrictions;  a  lease  for  a 
particular  use,  or  "to  be  used  "  for  a  particular  purpose,  implies  a  restriction 
against  other  uses;3  but  the  fact  that,  in  a  lease  in  ordinary  form,  the  right  to 
use  the  premises  in  a  manner  which  would  otherwise  constitute  waste  is 
superadded,  does  not  restrict  the  tenant's  occupancy  to  such  use.3 

b.  Construction  of  Restrictive  Clauses  — (i)  General  Restrictive 
Clauses.  —  To  constitute  a  "  business  "  within  the  meaning  of  a  covenant  by 
a  lessee  not  to  carry  on  any  trade  or  business  upon  the  demised  premises,  it 
is  not  necessary  that  there  should  be  payment,  nor  does  payment  necessarily 
make  that  a  business  which  without  payment  would  not  be  a  business.4 
A  restriction  against  any  business  has  been  held  to  prohibit  the  use  of  the 
premises  as  a  school,5  or  as  .a  hospital6  though  the  hospital  was  carried  on 
without  a  view  to  profit,7  or  for  the  purposes  of  any  other  charitable  institu- 
tion.8 To  constitute  a  "  trade,"  however,  it  has  been  held  that  there  must 
be  a  buying  and  selling.9  Thus  the  use  of  the  premises  as  a  private  lunatic 
asylum  cannot  be  considered  as  a  "  trade."  1W 

Shop  or  Retail  Shop.  —  A  conversion  of  a  dwelling  house  into  a  shop  may  be 
effected  without  any  structural  alterations.11  A  restriction  upon  the  use  of 
the  premises  except  for  a  retail  shop  does  not  prohibit  the  holding  of  occa- 
sional auctions  upon  the  premises. 12 

Dwelling  House.  —  A.  restriction  against  the  use  of  the  premises  demised 
except  as  a  private  dwelling  house  _  prohibits,  of  course,  their  use  as  a  public 


house,13  and  has  been  held  to  prohibit  their  use  as  a  boarding  house 


or  as  a 


strictive  Agreements,  vol.  5,  p.  2;  Covenants, 
vol.  8,  p.  43. 

1.  Restrictions  upon  Use  of  Premises.  —  Far  well 
v.  Easton,  63  Mo.  446;  People  v.  Bennett,  14 
Hun  (N..  Y.)  63;  Round  Lake  Assoc.  v.  Kel- 
logg, 141  N.  Y.  348;  Verplanck  v.  Wright.  23 
Wend.  (N.  Y.)  506;  Chautauqua  Assembly  v. 
Ailing,  46  Hun  (N.  Y.)  582. 

A  Restriction  to  Use  for  the  Sale  of  a  Particular 
Kind  of  Goods  Only  was  upheld  in  Hay  ward  v. 
Ramge,  33  Neb.  836. 

A  Restriction  Against  Carrying  On  Any  Trade 
without  license  was  upheld  in  Macher  v. 
Foundling  Hospital,  r  Ves.  &  B.  188. 

Restriction  Against  Trade  of  Publican  Upheld. 
—  Zetland  v.  Hislop,  7  App.  Cas.  427. 

A  Restriction  Against  the  Sale  of  Intoxicating 
Liquors  on  the  demised  premises  was  upheld 
in  People  v.  Bennett,  14  Hun  (N.  Y.)  63. 

2.  Bray  v.  Fogarty,  Ir.  R.  4  Eq.  544;  White 
v.  Naerup,  57  111.  App.  114;  Spalding  Hotel 
Co.  v.  Emerson,  69  Minn.  292;  ///  re  Emerson's 
Homestead,  58  Minn.  450;  De  Forest  v.  Bvrne, 
1  Hilt.  (N.  Y.)  43.  See  also  Hodson  v.'Cop- 
pard,  29  Beav.  4. 

In  Kerley  v.  Mayer,  (C.  PI.  Gen.  T.)  10  Misc. 
(N.  Y.)  718,  affirmed  155  N.  Y.  636,  where  a 
lease  provided  that  the  premises  were  "  to  be 
used  and  occupied  only  as  a  slric;ly  first-class 
liquor  saloon,"  it  was  held  that  the  restriction 
merely  required  the  maintenance  of  a  lirst- 
classsaloon  in  case  the  premises  were  used  for 
the  liquor  business,  and  did  not  restrict  the 
tenant's  right  to  use  the  premises  for  other 
b  jsiness. 

3.  Reed  v.  Lewis,  74  Ind.  433,  39  Am.  Rep.  88. 
Thus  where,  in  a  lease,  the  right  to  quarry 

is  superadded,  the  lessee  is  not  restricted  to 
U13  use  of  the  premises  as  a  quarrv.  Burr  v. 
Sp;nc;r,  26  Conn.  159,  63  Am.  Dec.  379. 

4.  "Business."  —  Rolls  v.  Miller,  27  Ch.  D.  71. 
6.  Keeping  School  a  Business.  —  Doe  v.  Keel- 
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ing,  1  M.  &  S.  95;  Wickenden  v.  Webster,  2 
Jur.  N.  S.  590;  Triuon  v.  Bankart,  56  L.  T.  N. 
S.  306.  See  also  Kemp  v.  Sober,  1  Sim.  N.  S. 
517;  Jones  v.  Thome,  3  Dowl.  &  R.  152,  16  E. 

C.  L.  154. 

6.  Hospital.  —  Bramwell  v.  Lacy,  10  Ch.  D. 
691.  Compare  Doe  v.  Bird,  2  Ad.  &  El.  161,  20 
E.  C.  L.  57. 

7.  Portman  v.  Home  Hospital  Assoc.,  27  Ch. 

D.  Si,  note. 

8.  Charitable  Institution.  —  Rolls  v.  Miller,  27 
Ch.  D.  71,  affiimed  48  J.  P.  357. 

9.  "Trade."  — Doe  v.  Bird,  4  N.  &  M.  285, 
2  Ad.  &  El.  161,  29  E.  C.  L.  57. 

10.  Where  the  lessee  covenanted  not  to  "use 
or  exercise  therein  or  thereupon  the  trades  or 
businesses  of  a  butcher,  baker,  slaughterman, 
melter  of  tallow,  tallow  chandler,  tobacco- 
pipe  maker,  tobacco-pipe  burner,  soap  maker, 
*  *  *  or  any  offensive  trade,"  it  was  held 
thai  the  lessee  was  not  prohibited  from  using 
the  premises  as  a  lunatic  asylum,  such  use  not 
being  a  trade,  though  it  might  be  offensive. 
Doe  v.  Bird,  4  N.  &  M.  285,  2  Ad.  &  El.  161, 
29  E.  C.  L.  57. 

11.  Wilkinson  v.  Rogeis,  2  De  G.  J.  &  S. 
62. 

12.  Keith  v.  Reid,  L.  R.  2  H.  L.  Sc.  39.  Com- 
pare Cockburn  v.  Quinn,  20  Ont.  519,  wherein 
a  restriction  against  the  use  of  the  premises 
for  any  other  purpose  than  as  a  men's  furnish- 
ing store  was  held  to  ptohibit  the  lessee  from 
selling  his  stock  at  auction  sales. 

13.  "Dwelling  House." — Bray  v.  Fogarty,  Ir. 
R.  4  Eq.  544. 

14.  Receiving  Pupils  as  Lodgers.  —  Receiving 
as  lodgers  the  governesses  and  pupils  of  a 
neighboring  school  is  a  breach  of  a  covenant 
to  use  a  house  for  no  other  purpose  than  as  a 
"  private  residence."  Hobson  v.  Tulloch,  67 
L.  [.  Ch.  502.  Compare  Chautauqua  Assembly 
v.  Ailing,  46  Hun  (N.  Y.)  582. 
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school;1  but  permitting  an  auction  sale  of  the  furniture  upon  the  demised 
premises  is  not  a  breach  of  a  covenant  to  use  them  as  a  private  house  only.2 

"Offensive"  Trade,  Business,  or  Act,  etc.  —  In  some  cases  the  courts  have  been 
called  upon  to  construe  leases  prohibiting  generally  the  carrying  on  upon  the 
demised  premises  of  any  "offensive  "  trade  or  business.3  In  construing  such 
a  restriction  much  will  depend  on  the  situation  of  the  premises,  and  the  use 
to  which  they  had  been  put  prior  to  the  lease  in  question  should  also  be  taken 
into  consideration.1  The  trade  of  a  licensed  victualer  has  been  held  not  to 
be  offensive,5  but  the  use  of  the  premises  as  an  undertaker's  establishment 
and  morgue,'  where  dead  bodies  in  an  offensive  condition  were  received,  has 
been  held  to  constitute  a  breach  of  a  condition  to  keep  the  premises  "clean."  6 

A  Dangerous  Trade  is  not  necessarily  an  offensive  trade.7 

Nuisance. —  It  seems  that  the  term  "  nuisance,"  within  the  meaning  of  a 
covenant  by  the  lessee  not  to  permit  or  maintain  any  nuisance  upon  the 
demised  premises,  should  be  restricted  to  mean  a  technical  nuisance.8 

(2)  Particular  Restrictive  Clauses.  —  Aside  from  the  general  restrictive 
clauses  discussed  above,  the  courts  have  been  called  upon  to  construe  particu- 
lar restrictive  clauses 9  which  have  involved  the  construction  of  particular- 
words  and  phrases,  such  as  "  public  house,  tavern,  or  beer  house;"  10  "sale" 
of  liquors;11  "dry-goods  jobbing  business  ;  "  18  "coffee  house;"13  "confec- 
tioner-" 14  "butcher;"  15  "studio,  salesroom,  and  dwelling ;"  16  "mercantile 


See 


1.  Gannett  v.  Albree.  103  Mass.  372 
also  Johnstone  v.  Hall,  2  Jur.  N.  S.  780. 

2.  Reeves  v.  Catlell,  24  W.  R.  485. 

3.  In  Tod-Heatley  v.  Benham,  60  L.  T.  N. 
S.  241,  the  establishment  of  a  hospital  for  the 
treatment  of  ouldoor  patients  suffering  from 
diseases  of  the  throat,  nose,  ear,  skin,  and  eye, 
or  from  fistula  and  other  diseases,  was  held  tc 
be  a  breach  of  a  covenant  in  a  building  lease 
against  carrying  on  certain  specified  trades,  or 
doing  any  act  "  which  shall  or  may  be  or  gtow 
to  the  annoyance,  nuisance,  grievance,  or  dam- 
age of  the  lessor,  his  heirs  or  assigns,  or  the 
inhabitants  of  the  neighboring  or  adjoining 

.  houses." 

Mock  Auction.  —  Moses  v.  Taylor,  11  W.  R.  Si. 

4.  Gutteridge  v.  Munyard,  7  C.  &  P.  129,  32 
E.  C.  L.  464. 

5.  Jones  v.  Thome,  3  Dowl.  &  R.  152,  16  E. 
C.  L.  154. 

6.  Clementson  v.  Gleason,  36  Minn.  102. 

7.  Thus,  using  the  premises  for  depositing 
large  quantities  of  sul phur  matches,  whereby 
the  premises  are  rendered  so  dangerous  as 
to  be  uninsurable  against  fire,  is  not  a  breach 
of  a  covenant  not  to  carry  on  any  noisome  or 
offensive  trade.  Hickman  v.  Isaacs,  4  I..  T. 
N.  S.  285. 

8.  Nuisance.  —  Harrison  v.  Good,  L.  R.  11 
Eq.  338.  Compare  Tod-Heatley  v.  Benham,  60 
L.  T.  N.  S.  241. 

9.  Particular  Restrictive  Clauses.  —  See  Edwick 
j  Havvkes,  45  L.  T.  N.  5.  168;  Luker  v.  Den- 
nis, 7  Ch.  D.  227;  Fairtlough  v.  Whitmore,  13 
Reports  402;  Wei iheimer  v.  Hosmer,  83  Mich. 
56;  White  v.  Kane,  53  Mo.  App.  30, 

Premises  Occupied  as  a  Manufactory  of  Carpet- 
bags were  leased  "  to  be  occupied  for  the  same 
purposes  they  now  are."  It  was  held  that  this 
did  not  prohibit  the  tenant's  use  of  them  as  a 
manufactory  of  caps.  Sumvvay  v.  Collins,  6 
Gray  (Mass.)  227. 

A  Restriction  to  Use  tor  Maintenance  of  the  Poor 
i;  nol  violated  by  subletting  the  premises  and 
using  the  rent  for  the  poor.  Doe  v.  Rugeley, 
6  Q.  B.  107,  51  E.  C.  L.  107. 


A  Restriction  to  Use  as  a  Residence  for  Catholic 
Clergy  was  held  to  be  violated  by  the  construc- 
tion on  the  premises  of  wooden  huts  and  their 
use  as  a  shelter  for  evicted  tenants.  Kehoe  v. 
Lansdowne,  (1893)  A.  C.  451,  affirming  29  L. 
R.  Ir.  230. 

"Reasonable   Use."  —  Bartels   v.    Brain,  13 

Utah  162. 

10.  Public  House,  Tavern,  or  Beer  House.  —  A 

restriction  against  the  use  of  premises  as  a 
"  public  house,  tavern,  or  beer  house  "  does 
nol  prohibit  the  use  of  the  premises  as  a  grocery 
and  the  sale,  as  ancillary  to  ihe  grocery  busi- 
ness, of  beer  to  be  drunk  off  the  premises. 
Holt  v.  Collyer,  16  Ch.  D.  718.  See  also  Pease 
v .  Coals,  L.  R.  2  Eq.  688.  Compare  St.  Albans 
v.  Battersby,  3  Q.  B.  D.  359;  Feilden  v.  Slater, 
L.  R.  7  Eq.  523- 

11.  Sale  of  Liquors.— A  restriction  against  the 
sale  of  liquors  upon  the  premises  does  r.ot 
prohibit  the  customary  distribution  of  liquors 
among  club  members.  Ranken  ».  Hunt,  10 
Reports  249. 

12.  Jobber.  —  A  covenant  to  occupy  as  a  job- 
ber is  broken  by  occupying  as  an  auctioneer. 
Steward  v.  Wintets,  4  Sandf.  Ch.  (N.  Y.)  587. 

13.  Coffee  House. —  A  restriction  against  the 
use  of  premises  as  a  "  coffee  house  "  prohibits 
the  carrying  on  of  a  business  consisting  of  the 
sale  of  tea  and  coffee  in  packages  as  groceries, 
and  the  sale  of  cups  of  tea  and  coffee  with  sand- 
wiches, rolls,  eggs,  and  such  light  refreshments 
to  be  drunk  and  eaten  on  the  premises.  Fitz  v. 
lies,  (1S93)  1  Ch.  77. 

14.  Confectioner. — A  restriction  against  carry- 
ing on  the  business  of  a  wholesale  or  retail 
confectioner  does  not  prohibit  a  grocer  from 
selling  particular  kinds  of  sweetmeats  which  a 
confectioner  may  also  sell.  Lumley  v.  Metro- 
politan R.  Co.,  34  L.  T.  N.  S.  774. 

15.  Butcher.  —  A  covenant  against  carrying 
on  the  trade  of  a  butcher  is  broken  by  the  sale 
of  raw  meat  at  retail,  though  no  animals  are 
slaughtered  on  the  premises.  Doe  v.  Spry,  1 
B.  &  Aid.  617. 

16.  Studio,  Salesroom,  and  Dwelling. —  A  restne- 
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purposes  and  dwelling;"  1  "post  office;  "  2  "to  do  nothing  to  interfere  with 
insurance;"3  "not  to  affix  or  permit  any  outward  mark  or  show  of 
business, "  4  etc. 

Overlapping  Businesses.  —  Where  a  lease  restricts  the  carrying  on  of  a  particular 
business  upon  the  premises,  the  carrying  on  of  another  distinct  business  is  not 
a  breach,  though  with  regard  to  some  of  the  articles  sold  it  may  overlap  the 
prohibited  business.5 

Restriction  to  Personal  Occupation.  —  Where  the  lessee  covenants  that  he  will 
personally  occupy  the  premises,  occupation  through  an  agent  is  not  a  breach  ;° 
and  a  covenant  by  a  lessee  to  occupy  only  for  herself  is  not  broken  by  her 
marriage  and  the  occupation  by  her  husband  and  children. 7 

c.  ENFORCEMENT  OF  RESTRICTIONS  — (i)  By  and  Against  Whom  Enforce- 
able—  By  Whom  Enforced.  —  Covenants  restricting  the  lessee's  use  of  the  premises 
maybe  enforced  by  the  assignee  of  the  reversion  ; H  and  the  lessor  himself, 
though  he  had  parted  with  all  his  interest  in  the  reversion,  has  been  permitted 
to  enforce  such  restrictions  when  their  violation  would  still  subject  him  to 
liability  to  third  persons.0 

Against  Whom  Enforced.  —  The  assignee  of  a  leasehold  estate  takes  it  subject 
to  the  restrictions  upon  the  use  of  the  premises  contained  in  the  lease,  and 
violations  of  such  restrictions  by  the  assignee  will  be  restrained.10  Such 
restrictions  are  also  enforceable  by  injunction  against  a  sublessee,11  and  they 
will  be  enforced  against  a  sublessee  though  he  had  no  actual  knowledge  of 
them.12 

(2)  Remedy  for  Enforcement.  —  A  court  of  equity  will  enforce  by  injunc- 
tion restrictions  upon  the  lessee's  right  to  use  the  premises,1**  and  a  violation 
of  restrictions  will  be  enjoined  though  the  lease  imposes  a  pecuniary  penalty 
for  their  violation,14  or  provides  for  a  forfeiture  of  the  term.15  The  lessee  will 
also  be  held  liable  for  damages  to  the  premises  resulting  from  a  use  prohibited 
by  the  lease,10  and  a  provision  for  a  forfeiture  for  breach  of  restrictions  upon 

tion  against  the  use  of  the  premises  except  as  Luker  v.  Dennis,  7  Ch.  D.  227;  White  v.  Soulh- 

a  "  studio,  salesroom,  and  dwelling  "  prohibits  end  Hotel  Co.,  76  L.  T.  N.  S.  273;  Arnold  v. 

their  use  for  a  dramshop.    Bryden  v.  Northrup,  White,  5  Grant  Ch.  (U.  C.)  371;  Wertheimer 

58  111.  App.  233.  -j,  Hosmer,  83  Mich.  56;  Round  Lake  Assoc.  v. 

1.  Mercantile  Purposes. — A  restriction  against  Kellogg,  65  Hun  (N.  Y.)  622,  20  N.  Y.  Supp. 
the  use  of  the  premises  except  for  "  mercantile  261. 

purposes  and  dwellings"  prohibits  their  use         11.  Sublessees.  —  Tritton  v.  Bankari,  56  L.  T. 

for  a  barber  shop.    Cleve  v.  Mazzoni,  (Ky.  N.  S.  306;  Clements  v.  Welles,  n  Jur.  N.  S. 

1898)  45  S.  W.  Rep.  88.  99i;  Parker  v.  Whyte,  1  Hem.  &  M.  167,  32  L. 

2.  PostOffice.  —  Wadham  v.  Postmaster  Gen.,  J.  Ch.  520;  Maunsell  v.  Hort,  11  Ir.  Eq.  R. 
L.  R.  6Q.  B.  644,  wherein  a  restriction  against  478;  Wertheimer  v.  Hosmer,  83  Mich.  56;  Mil- 
the  use  of  the  premises  for  any  other  purpose  ler  v.  Prescott,  163  Mass.  12,  47  Am.  St.'  Rep. 
than  as  a  post  office  was  held  not  to  prevent  434.  See  also  Wilson  v.  Hart,  L.  R.  1  Ch.  463; 
the  delivery  of  licenses  as  a  matler  of  con-  Hall  v.  Ewin,  57  L.  T.  N.  S.  831. 

venience  to  the  inland  revenue  department.  12.  Parker  v.  Whyte,  i  Hem.  &  M.  167. 

3.  Business  That  Would  Affect  Insurance.—  13.  Injunction.  —  Kehoe  v.  Lansdowne,  (1893) 
Arnold  v.  While,  5  Grant  Ch.  (U.  C.)  371.  A.  C.  451 ;  Tritton  v.  Bankart,  56  L  T.  N.  S. 

4.  Evans  v.  Davis,  10  Ch.  1).  747.  306;  Clegg  v.  Hands,  44  Ch.   D.  503-  Bray 

5.  Overlapping  Businesses.— Lumley  v.  Metro-  v.  Fogarty,  Ir.  R.  4  Eq.  544;  Tod-Heatley  z 
pohtan  R.  Co.,  34  L.  T.  N.  S.  774;  Stuart  */.  Benham,  60  L.  T.   N.  S.  241;    Cockburn  v. 
Diplock,  43  Ch.  D.  343.    See  also  Hoh  v.  Col-  Quinn,  20  Ont.  519;  Arnold  v.  White,  5  Grant 
Iyer,  16  Ch.  D.  718.  Ch.  (U.  C  )  371;  Spalding  Hotel  Co.  v.  Emer- 

6.  Personal  Occupation.  —  Clark  v.  Clark,  49  son,  69  Minn.  292;  Dodge  v.  Lambert,  2  Bosw. 
Cal-  586-  (M.  V.)  570;  Steward  v.  Winters,  4  Sandf.  Ch. 

1.  Schroeder  v.  King,  38  Conn.  79.  (N.  Y.)  587;  Howard  v.  Ellis,  4  Sandf.  (N.  Y.) 

8.  Assignee  of  Reversion.  —  Clegg  v.  Hands,  369;    Wright  v.   Heidorn,  6  Ohio  Dec.  151 
62  L.  T.  N.  S.  502;  Johnstone  v.  Hall,  2  Jur.  Frank  v.  Brunnemann,  8  W.  Va.  462.  Com. 
N.  S.  780;  White  v.  Southend  Hotel  Co.,  76  L.  pare  White  v.  Kane,  53  Mo.  App.  300. 

T.  N.  S.  273.    See  also  Chautauqua  Assembly         14.  Brav  v.  Fogartv,  Ir.  R.  4  Eq.  544-  Barret 

v.  Ailing,  46  Hun  (N.  Y.)  5S2.  v.  Blagrave,  5  Ves.  Jr.  555. 

9.  Spencer  v.  Bailey,  69  L.  T.  N.  S.  179.  15.  Barret  v.  Blagrave,  5  Ves.  Jr.  55?;  Parker 

10.  Assignee  of  Leasehold.— Doe  v.  Keeling,  1  v.  Whyte,  2  N.  R.  157,  8  L.  T.  N.  S.  446;  Han- 
M.  &  S.  95;  Spencer  v.  Bailey,  69  L.  T.  N.  S.  bury  v.  Cundy,  58  L.  T.  N.  S.  155. 

170;    Wilkinson  v.  Rogers,   10  Jur.  N.  S.  5;         16.  Taylors.  Koshetz,  88  III.  479. 
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the  use  of  the  premises  will  be  enforced.'  The  lessor  may,  by  standing  by 
and  permitting  the  lessee  to  make  large  expenditures  with  a  view  to  a  par- 
ticular use  of  the  premises,  be  considered  as  having  waived  a  restriction  against 
such  use,  so  as  to  deprive  him  of  the  right  to  an  injunction. 

XIV  Cultivation  of  Land  —  1.  In  Absence  of  Express  Agreement.  —  In  the 
absence  of  any  express  agreement  between  the  landlord  and  the  tenant  with 
regard  to  the  mode  of  cultivating  demised  agricultural  lands,  the  tenant  is 
under  an  implied  obligation  to  cultivate  the  lands  in  a  manner  prescribed  by 
good  husbandry  according  to  the  custom  of  the  country.-*  While  the  customs 
of  the  country  with  regard  to  the  mode  of  cultivation  are  generally  recognized 
as  binding  upon  the  parties,4  an  express  stipulation  will,  of  course,  override 
i  custom  *^ 

Manure'.  —  Good  husbandry  is  generally  recognized  as  requiring  the  tenant 
to  put  back  upon  the  land  manure  made  from  the  products  of  the  land,  and 
therefore  the  tenant  has  no  right  to  remove  such  manure."  But  manure  made 
upon  the  land  from  products  purchased  by  the  tenant  is  held  to  become  his 
property  to  use  as  he  chooses;7  and  this  is  especially  true  with  regard  to 
manure  made  by  stock  fed  upon  lands  not  agricultural.8  Though  the  tenant 
be  entitled  to  remove  manure,  it  has  been  held  that  this  right  ceases  upon 
his  failure  to  do  so,  when  he  surrenders  the  possession.9 

2  Express  Stipulations  Relating  to  Cultivation.  —  Leases  of  agricultural  land, 
of  course,  often  contain  express  agreements  relating  to  the  mode  in  which  the 


1.  Macher  v.  Foundling  Hospital,  i  Ves.  & 
B.  iS8;  Doe  v.  Keeling,  I  M.  &  S.  95;  Weston 
v.  Metropolitan  Asylum  Dist.  Managers,  46  L. 
T.  N.  S.  580;  Farwell  v.  Easton,  63  Mo.  446. 
See  also  the  title  Landlord  and  Tenant,  ante, 
p.  140. 

2.  Malley  v.  Thalheimer,  44  Conn.  41. 

3.  Implied  Obligation  to  Cultivate  in  Accordance 
•with  Good  Husbandry  —  England.  —  Brown  v. 
Crump,  1  Marsh.  567,  4  E.  C.  L.  348;  Powley 
v.  Walker,  5  T.  R.  373;  Hallifax  v.  Chambers, 
4  M.  &  W.  662;  Legh  v.  Hewitt,  4  East  154; 
Tempest  v.  Rawling,  13  East  18;  Horsefall  v. 
Mather,  Holt  7.  3  E.  C.  L.  14;  Brooke  v.  Mer- 
nagh,  23  L.  R.  Ir.  86;  Whitfield  v.  Weedon,  2 
Chit/685,  18  E.  C.  L.  459;  Faviell  v.  Gaskoin, 
7  Exch.  273. 

Georgia.  — -  Lewis  z  Christian,  40  Ga.  187. 
Illinois.  —  Walker  v.  Tucker,  70  111.  527. 
Missouri.  —  Thompson  v.  Cummings,  39  Mo. 
App.  537. 

Vermont.  —  Buck  v.  Pike,  27  Vt.  529;  Wing 
v.  Gray,  36  Vl.  261. 

Virginia.  —  Hubble  v.  Cole,  85  Va.  87. 

4.  Custom  with  Regard  to  Cultivation.  —  Hut- 
ton  v.  Warren,  1  M.  &  W.  466;  Tyson  v.  Smith, 
9  Ad.  &  El.  406,  36  E.  C.  L.  163;  Tucker  v. 
Linger,  8  App.  Cas.  508,  52  L.  J.  Ch.  941; 
Hammerton  v.  Honey,  24  W.  R.  603;  Hindle 
v.  Pollitt,  6  M.  &  W.  529;  Wilkins  v.  Wood, 
12  Jur.  583,  17  L.  J.  Q.  B.  319;  Dalby  v.  Hirst, 
3  Moo.  536;  Bradburn  v.  Foley,  47  L.  J.  C.  PI. 
331;  Senior  v.  Armytage,  Holt  197,  3  E.  C.  L. 
84;  Muncey  v.  Dennis,  1  H.  &  N.  216. 

Usage  of  a  Particular  Estate  is  not  binding  on 
a  tenant.  Womersley  v.  Dally.  26  L.  J.  Exch. 
219. 

5.  Roberts  v.  Barker,  1  Cromp.  &  M.  808; 
Liebenrood  v.  Vines,  1  Meriv.  15;  Clarke  v. 
Roystone,  13  M.  &  W.  752.  See  also  the  title 
Usages  and  Customs. 

6.  Manure.  —  Powley  v.  Walker,  5  T.  R.  373; 

Onslow  v.  ,  16  Ves.  Jr.   173;    Gough  v. 

Howard,  Peake  Add,  Cas.  197;    Bonnell  v. 
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Allen,  53  Ind.  130;  Lassell  v.  Reed,  6  Me.  222; 
Staples  v.  Emery,  7  Me.  201;  Gallagher  v.  Ship- 
ley 24  Md.  418,  87  Am.  Dec.  611;  Daniels  p. 
Pond,  21  Pick.  (Mass.)  367,  32  Am.  Dec.  269; 
Lewis  v.  Lyman,  22  Pick.  (Mass.)  437;  Perry 
v  Carr,  44  N.  H.  118;  Plumer  v.  Plumer,  30 
N.  H.  558;  Hill  v.  De  Rochemont,  48  N.  H. 
87-  Middlebrook  v.  Corwin,  15  Wend.  (N.  Y.) 
169;  Lewis  v.  Jones,  17  Pa.  St.  262,  55  Am. 
Dec.  550;  Wetherbee  v.  Ellison,  19  Vt.  379. 
See  also  Chase  v.  Wingate,  68  Me.  204,  28  Am. 
Rep.  36;  Norton  v.  Craig,  68  Me.  275.  Com- 
pare Smithvvick  v.  Ellison,  2  Ired.  L.  (24  N. 
Car.)  326,  38  Am.  Dec.  697. 

Wheat  Straw  is  considered  a  part  of  the  crop 
and  does  not  necessarily  belong  to  the  land- 
lord as  manure  made  upon  the  land.  Fobes 
v.  Shattuck,  22  Barb.  (N.  Y.)  568. 

Milk  Farm.  —  The  tenant  of  land  used  as  a 
milk  farm  is  not  entitled  to  remove  the  manure. 
Wain  v.  Connor,  5  Pa.  L.  J.  Rep.  164,  4  Am. 

Gallagher  v.  Shipley,  24  Md.  418,  87  Am. 
Dec.  611;  Fletcher  v.  Herring,  112  Mass.  382; 
Taylor  v.  Newcomb,  (Mich.  1900)  82  N.  W. 
Rep.  519;  Snow  v.  Perkins,  60  N.  H.  493.  49 
Am.  Rep.  333;  Pickering  v.  Moore,  67  N.  H. 
533  See  also  Smithwick  v.  Ellison,  2  Ired. 
L.  (24  N.  Car.)  326,  38  Am.  Dec.  697.  Compare 
Lassell  v.  Reed,  6  Me.  222. 

When  the  lessee  mixes  the  manure  produceu 
from  grain  and  hay  purchased  by  him  will) 
that  made  from  the  products  raised  on  the 
land,  he  loses  his  right  to  remove  any  of  the 
manure.  Lewis  v.  Jones,  17  Pa.  St.  262,  55 
Am.  Dec.  550.  .  , 

8.  Daniels  v.  Pond,  21  Pick.  (Mass.)  367,  3* 
Am.  Dec.  269-  Neednam  v.  Allison,  24  N.  H. 
355-  Corey  v.  Bishop,  4S  N.  H.  146;  Plumer  v. 
Plumer.  30  N.  H.  553;  Carroll  *.  Newton, 
(County  Ct.)  17  How.  Pr.  (N.  Y  )  189. 

9.  Smithwick  v.  Ellison,  2  Ired.  L  (24  N. 
Car.)  326,  38  Am.  Dec.  697.  Compare  Fletcher 
v.  Hening,  112  Mass.  382. 
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land  shall  be  cultivated,'  such  as  agreements  relating  to  the  rotation  of  crops ■  * 
the  stocking  of  the  farm  ; *  the  use  of  the  manure  produced  *  or  the  bringing 
upon,  the  land  of  additional  manure  or  dressing ;«  the  consumption  on^the 
premises  or  disposition  of  hay  and  straw  raised  ;•  the  management,  ploughing 
up,  and  replacing  of  pastures;7  or  the  drainage  of  the  land  « 

Enforcement  of  Agreements.  -  While  a  mandatory  injunction  to  enforce  an  ao-ree- 
ment  for  cultivating  the  land  in  a  prescribed  manner  will  not  be  granted  since 
the  courts  will  not  undertake  to  superintend  the  active  management  of  agri- 
cultural lands  »  an  injunction  will  be  granted  against  a  specific  act  in  violation 
of  the  tenant  s  agreement,1*  and  a  provision  for  a  forfeiture  for  breach  of  a 
covenant  or  condition  as  to  the  mode  of  cultivation  will  be  enforced  il 

Against  Whom  Enforceable.  -  Provisions  in  a  lease  relating  to  the  mode  of  culti- 
vating the  land  are  binding  upon  an  assignee  of  the  term  13 

XV  Improvements  upon  Leasehold  Premises  —  1.  Tenant's  Right  of 
Removal  as  Regards  Fixtures.  -  This  subject  has  been  fully  treated  in  an  earlier 
volume  of  this  work,  to  which  reference  is  made  in  the  note  below  13 

AriS-n  T?66  t0  C°mPensation  for  Improvements-,/.  In  Absence  OF 
AGREEMENT. —  It  is  a  well-settled  general  rule  that  a  lessee,  irrespective  of 

n  th.  K  °f  118  tenanCy'  is  n0t  entilled'  at  the  expiration  of  the  tenancy, 
in  the  absence  of  any  express  or  implied  contract  on  the  part  of  the  lessor  to 
recompense  him,  to  any  compensation  from  the  lessor  for  any  improvements 
erected  or  made  by  him  upon  the  demised  premises;  and  this  even  though 

o  H  15        Cntltled  JY^6  the  imP^ments  upon  the  termination 

ot  the  lease  on  account  of  their  annexation  to  the  freehold,1* and  though  they 


1.  Express  Stipulations  Relating  to  Cultivation 

—  Meux  v.  Cjbley,  (1892)2  Ch.  253;  Hills  v. 
Rowland,  4  De  G.  M.  &  G.  430;  Hughes  v. 
Richman,  1  Cowp.  125;  Hunier  v.  Miller  9  L 
T.  N.  S.  159;  Crozier  v.  Tabb,  26  U.  C.  C.  P  369' 
Aughmbaugh  v.  Coppenheffer,  55  Pa.  St  347' 
M;Bnde  v.  Daniels,  92  Pa.  St.  332;  Reynolds 
v.  Chynoweth,  68  Vt.  104. 

Clearing  Lands.  —  Lundy  v.  Tench,  16  Gram 
Ch  (U.  C.)  597. 

2.  Fleming  v.  Snook,  5  Beav.  250;  Newson 
v.  Smythies,  i  F.  &  F.  477;  Rankin  v.  Lav  2 
De  G.  b.  &  J.  65;  Hammond  v.  Colls,  1  C.  B 
9i5.  50  E.  C.  L.  gr6;  Hunter  v.  Miller  9  L  T 
N.  S.  159. 

3.  Brown  v.  Burringion,  36  Vt.  40. 

Liability  of  Tenant  for  Return  of  Stock  Fur- 
nished by  Landlord.  —  Smalley  v.  Corliss,  37  Vt. 
486. 

4.  Hindle  v.  Pollitt,  6  M.  &  W.  529-  Pownall 
v.  Moores,  5  B.  &  Aid.  416,  7  E  C  L  152- 
Roberts  v.  Barker,  C.  &  M.  808,  3  Tyr.?  945-' 
Clarke  v.  Westrope,  18  C.  B.  765,  86  E.  C.  l! 
765;  Beaty  v.  Gibbons,  16  East  116;  Grants 
Lochead,  2  L.  C.  L.  J.  107;  While  v.  Small 

N.  Car.  235. 

5.  Pownall  v.  Moores,  5  B.  &  Aid.  416,  7  E 
C  L.  152;  Smith  v.  Chance.  2  B.  &  Aid.  753. 

Replacing  Produce  Removed  with  Good  Dress- 
ing.—Hill  v.  De  Rochemoni,  48  N  H  87- 
Richards  v.  Bluck,  6  C.  B.  437,  60  E.  C  L  '437' 

6.  Gale  v.  Bate:-,  3  H.  &  C.  84;  Massey  v. 
Goodall,  17  Q.  B.  310,  79  E.  C.  L.  310;  Smith 
v.  Chance,  2  B.  &  Aid.  753:  Richards  v.  Bluck, 

Lmi  43xZ'  »°  E-  C>  L-  437!  St.  Germains  v. 
Wnlan,  2  B.  &  C.  216  9  E.  C.  L.  67;  Lowndes 
P.  fountain,  ir  Exch.  487;  Clarke  v.  Wesirope 
18  C  B.  765,  86  E.  C.  L.  765;  Fielden  v.  Tat- 
tersall,  7  L.  T.  N.  S.  718;  Legh  v.  Lillie,  6  H 
«  N .  165;  Roxburghe  v.  Robertson,  2  Bligh 
I56;  Hawkins  v.  Walrond,  45  L.  J.  C.  PI.  772. 
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7.  Drury  v.  Molins,  6  Ves.  Jr.  328;  Birch  v. 
Stephenson,  3  Taunt.  469;  Woodward  v.  Gyles, 
2  Vern.  119;  Aylet  v.  Dodd,  2  Atk.  239;  Hyde 
v.  Warden,  3  Ex.  D.  72;  Womersley  v.  Daily, 
26  L.  J.  Exch.  219;  Cook  v.  Edwards,  10  Ont 
34i- 

Under  an  Agreement  to  Seed  in  Clover  an  Equal 
Acreage  of  Pasture  to  That  Broken  Up,  a  tenant 
is  not  responsible  for  a  failure  of  the  clover 
crop  caused  by  the  action  of  the  elements. 
Walters  v.  Hutchins,  29  Ind.  136. 

8.  Beer  v.  Santer,  10  C.  B.  N.  S.  435  100  E 
C  I..  435. 

9.  No  Injunction  to  Compel  Specific  Cultivation. 

—  Musgrave  v.  Horner,  31  L.  T.  N.  S.  6-,2- 
Rayner  v.  Stone,  2  Eden  128;  Phipps  v.  Jack- 
son, 56  L.  J.  Ch.  550;  Ely  v.  Stewart,  2  Atk.  44. 

10.  Injunction  Against  Specific  Act.— Drury  v 
Molins,  6  Ves.  Jr.  328;  Carden  v.  Butler,  Hay 
&  J.  H2;  Kimpton  v.  Eve,  2  Ves.  &  B.  349. 
Compare  Forbes  v.  Carney,  Wallis  38. 

Breaking  Up  Meadow. —  Grey  de  Wilton  v. 
Saxon,  6  Ves.  Jr.  106. 

Removing  Produce  and  Manure.  —  Crosse  v 

Duckers,  27  L.  T.  N.  S.  816;  Onslow  v.  , 

16  Ves.  Jr.  173.  Compare  Johnson  v.  Gold- 
swaine,  3  Anstr.  749. 

11.  Forfeiture.— Lovat  v.  Ranelagh,  3  Ves  & 
B.  24. 

12.  Provisions  as  to  Cultivation  Bind  Assignee. 

—  Wihiut  v.  Rose,  3  El.  &  Bl.  563,  77  E.  C.  L. 
563;  Lybbe  v.  Hart,  54  L.  J.  Ch.  860;  Schofield 
v.  Hincks,  58  L.  J.  Q.  B.  147;  Maxwell  v. 
Mitchell,  1  Ir.  Eq.  359. 

13.  See  the  title  Fixtures, vol. 13,  pp.  639-662. 

14.  No  Implied  Right  to  Compensation  for  Im- 
provements —  England.  —  Pierce  v.  Webb,  3 
Bro.  C.  C.  (5th  ed.)  16,  note;  Wildridge  v. 
M'Kane,  8  Ir.  Eq.  231;  Millard  v.  Harvey,  10 
Jur.  N.  S.  1167;  Atty.-Gen.  v.  Pilgrim,  2  Hall 
&  T.  186,  affirming  12  Beav.  57. 
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were  made  by  the  tenant  under  a  mistake  as  to  the  duration  of  his  term.* 
The  rule  applies  fully  to  improvements  by  a  life  tenant  and  the  reversioner  is 
under  no  obligation  to  make  compensation  therefor.'  So  also  a  lessee  of  a 
life  tenant  cannot,  on  termination  of  the  lease  by  the  death  of  the  life  tenant, 
require  the  reversioner  to  compensate  him  for  improvements.  I  he  fact  that 
the  lessor  permits  the  lessee  to  make  permanent  improvements,  without 
objection  or  warning  that  he  will  not  pay  for  them,  imposes  upon  him  no 
obligation  to  compensate  the  tenant  therefor.4 


Canada.  —  Adamson  v.  Rogers,  26  Can.  Sup 
Ct.  159;  Townsley  v.  Neil,  10  Grant  Ch.  (U.  U) 
72-  Pellier  v.  Laricheliere,  5  L.  C.  Rep.  96; 
Moffatt  v.  Nicholl,  9  Grant  Ch.  (U.  C.)  446. 
Compare  Lawrence  v.  Stuart,  6  L.  C.  Rep  294. 

United  Slates.  —  K utter  v.   Smith,   2  Wall. 
(U  S.)49i;  Gay  v.  Joplin,  13  Fed.  Rep.  650. 

Arkansas.  —  Gocio  v.  Day,  51  Ark.  46;  Jones 
v  Hoard,  59  Ark.  42,  43  Am.  St.  Rep.  17-  See 
also  Reynolds  v.  Reynolds,  55  Ark.  369. 

California.  —  Gunn  v.  Pollock,  6  Cal.  240. 

Colorado.  —  Haghes  v.  Ford,  15  Colo.  330. 

Georgia.  —  Milledgeville  v.  Thomas,  69  Ga. 
535-  Barnes  v.  Shinholster,  14  Ga.  131. 

Illinois.  —Gardner  v.  Watson,  18  III.  App. 
386-  Schreiber  v.  Chicago,  etc.,  R.  Co.,  115  111. 
346;  Toledo,  etc.,  R.  Co.  v.  Jacksonville  Depot 
Bld'g.  Co.,  63  111.  308. 

Indiana.  —  Mull  v.  Graham,  7  Ind.  App.  561. 

/o?oa,  —  See  Wright  v.  Stevens,  3  Greene 
(Iowa)  63.  - 

Kentucky.—  Gudgell  v.  Duvall,  4  J-  J-  Marsh. 
(Ky.)  229;'  Wilkinson  v.  Nichols,  1  T.  B.  Mon. 
(Ky.)  36.  ' 

Louisiana.  —  Sigur  v.  Lloyd,  1  La.  Ann.  421; 
Talley  w  Alexander,  10  La.  Ann.  627.  Com- 
pare  Ross  v.  Zuntz,  36  La.  Ann.  888. 

Maim.  —  Peabody  v.  Hevvett,  52  Me.  33,  83 
Am.  Dec.  486;  Doak  v.  Wiswell,  38  Me.  569 

Massachusetts.  —  H aven  v.  Adams,  8  Allen 
(Miss.)  363. 

Michigan.  —  Leslie  v.  Smith,  32  Mich.  65. 
Missouri.  —  Wilkerson  v.  Farnham,  82  Mo. 
672-   Yeatman  v.  Clemens,  6  Mo.  App.  210; 
McQjien  v.  Chouteau,  20  Mo.  222,  64  Am. 

Dec.  178.  „ 
New  Hampshire.  —  Rand  v.  Dodge,  17  N.  H. 
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Next)  Jersey.  —  Woolley  v.  Osborne,  39  N.  J. 

Eqvvi  York.  —  Cosgriff  v.  Foss,  65  Hun  (N. 
Y  )  184-  Finkelmeier  v.  Bates,  92  N.  Y.  172; 
Walion  v.  Meeks,  41  Hun  (N.  Y.)3ii;  Van 
Alen  v.  Rogers,  1  Johns.  Cas.  (N.  Y.)  281,  1 
Am.  Dec.  113;  Paine  v.  Trinity  Church,  7  Hun 
(N.  Y.)  89. 

North  Carolina.  —  Pomeroy  v.  Lambeth,  1 
Ired.  Eq.  (36  N.  Car.)  65,  36  Am.  Dec.  33; 
Foster  v.  Penry,  77  N.  Car.  160;  Merntt  v. 
Scott,  81  N.  Car.  385;  Parker  v.  Allen,  84  N. 
Car.  466;  Hahn  v.  Guilford,  S7  N.  Car.  172; 
Dunn  v.  Bagby,  88  N.  Car.  91. 

Ohio,  _  Worthington  v.  Young,  8  Ohio  401; 
Davis  v.  Porter,  10  Ohio  Cir.  Ct.  243,  6  Ohio 
Cir.  Dec.  607,  3  Ohio  Dec.  427. 

Pennsylvania.  —  Pollinan  v.  Morgester,  99 
Pa.  St.  6ti. 

South  Carolina.  —  Smith  v.  Brown,  5  Rich. 
Eq.  (S.  Car.)  291;  Withers  v.  Yeadon,  1  Rich. 

Eq!  (S.  Car.)  324-  „.       ...  _ 

Tennessee.  —  State  v.  McMinnville,  etc.,  K. 
Co    6  Lea  (Tenn.)  ^q:  Wilson  v.  Scruggs,  7 


Lea  (Tenn.)  635;  Hite  v.  Parks,  2  Tenn.  Ch. 

373. 

Texas.  —  Hintze  v.  Krabbenschmidt,  (Tex. 
Civ.  App.  1897)  44  S.  W.  Rep.  38;  Randolph  v. 
Mitchell,  (Tex.  Civ.  App.  1899)  51  S.  W.  Rep. 
297;  Goedeke  v.  Baker,  (Tex.  Civ.  App.  1894) 
28  S.  W.  Rep.  1039. 

Washington. — J.  F.  Hart  Lumber  Co.  v. 
Everett  Land  Co.,  20  Wash.  71. 

West  Virginia.  —  Windom  v.  Stewart,  43  W. 
Va.  711. 

Wisconsin.  —  Yates  v.  Bachley,  33  Wis.  185; 
Hopkins  v.  Gilman,  47  Wis.  581;  Ecke  v.  Fet- 
zer.  65  Wis.  55. 

Clearing  Land. —  The  landlord  is  under  no 
implied  obligation  to  compensate  the  tenant 
for  labor  voluntarily  expended  in  clearing  the 
land.  Guay  v.  Kehoe,  (N.  H.  1900)  46  All. 
Rep.  688. 

1.  Improvements  Made  under  Mistake.  —  Wild- 
ridge  v.  M'Kane,  8  Ir.  Eq.  231;  Haven  v. 
Adams,  8  Allen  (Mass.)  363;  Dunn  v.  Bagby, 
88  N.  Car.  g\. 

2.  Improvements  by  Life  Tenant  —  i  mted 
Stales.  —  See  McClaskey  v.  Barr,  62  Fed.  Rep. 
209. 

Arkansas.  —  Fee  v.  Cowdry,  45  Ark.  410,  55 
Am.  Rep.  560. 

Georgia.  —  Dean  v.  Feely,  69  Ga.  804. 

Indiana.  —  See  Parish  *.  Camplin,  139  Ind. 
1;  Miller  v.  Shields,  55  Ind.  71;  Clark  ;/.  Mid- 
diesworth,  82  Ind.  240. 

Iowa.  —  Killmer  v.  Wuchner,  79  Iowa  722, 
18  Am.  St.  Rep.  392. 

Kentucky.  —  Henry  v.  Brown,  99  Ky.  13; 
Johnson  v.  Stewart,  8  Ky.  L.  Rep.  857;  Nine- 
teenth, etc.,  St.  Presb.  Church  v.  Fithian,  16 
Ky.  L.  Rep.  581,  29  S.  W.  Rep.  143. 

Mississippi.  —  Stewart  v.  Matheny,  66  Miss. 
21,  14  Am.  St.  Rep.  53S. 

Missouri.  —  Schaffner  v.  Schilling,  6  Mo. 
App.  42. 

New  York.  —  Stevens  v.  Melcher,  152  N.  Y. 
SSI. 

North  (  arohna. 


Datesman's  Appeal,  127  Pa. 
•  See  Brooks  v.  Brooks.  12 


Merritt  v.  Scott,  81  N.  Car. 

385. 

Pennsylvania. 

St.  348. 

South  Carolina. 
S.  Car.  422. 

Tennessee.  —  Fisher  v.  Edington,  12  Lea 
(Tenn.)  1S9:  Hughes-'.  Peters,  1  Coldw.  (Tenn.) 
70-  State  v.  McMinnville,  etc.,  R.  Co.,  6  Lea 
(Tenn.)  369  Broyles  v.  Waddel,  11  Heisk. 
(Tenn.)  32. 

Texas.  —  Clift  v.  Clift,  '2  Tex.  144- 
Virginia.  —  Effinger  v.  Hall,  81  Va.  94. 
Canada.  —  Wilson  v.  Graham,  13  Ont.  661. 

3.  Improvements  by  Lessee  of  Life  Tenant.  — 
Wiltse  v.  Hurley,  11  Iowa  473. 

4.  Acquiescence  of  Landlord  in  Making  of  Im- 
provements, —  Gocio  v.  Day,  51  Ark.  46;  Wool- 
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Offset  Against  Rent.  —  The  lessee  cannot  even  claim  as  an  offset  against  the 
rent  the  value  of  permanent  improvements  made  by  him.1 
_  Equitable  Right  to  Compensation.  —  In  a  number  of  cases  where  the  lease  was 
invalid  or  unenforceable  against  the  lessor,  and  the  lessee,  relying  on  the  legality 
of  his  term,  erected  permanent  improvements,  the  courts  have  allowed  their 
value  to  the  lessee,  *  and  a  fortiori  a  court  of  equity  will  not  set  aside  a  lease 
valid  m  law  without  giving  to  the  lessee  compensation  for  such  improvements  3 
If  the  lease  is  set  aside  for  fraud  on  the  part  of  the  lessee,  compensation  for 
improvements  will  not  be  allowed  to  him.4 

/■  Agreement  by  Lessor  to  Pay  for  Improvements  —  (i)  In  General 
—  it  is  quite  common  to  insert  in  leases  a  provision  that  the  lessor  shall,  at 
the  termination  of  the  lease,  pay  to  the  lessee  the  value  of  all  improvements 
erected  by  him  upon  the  demised  premises,5  and  where  the  lease  is  not  reduced 
to  writing,  and  therefore  is  insufficient  by  reason  of  the  statute  of  frauds  to 
create  more  than  a  tenancy  at  will,  a  verbal  agreement  by  the  lessor  to  pay 
for  improvements  erected  by  the  lessee  is  binding  upon  the  former  «  Pro- 
visions in  a  lease  for  compensation  to  the  lessee  for  improvements  may  also 
amount  to  a  covenant  or  agreement  on  the  part  of  the  lessor  to  pay  therefor 
though  the  lessor  does  not  expressly  "  covenant  "  or  "  agree  "  to  pay  7  and  if 


ley  v.  Osborne,  39  N.  J.  Eq.  54;  Dunn  v. 
Bagby,  88  N.  Car.  91.  And  see  the  title  Im- 
plied or  Quasi  Contracts,  vol.  15,  p.  1076. 

1.  No  Offset  Against  Rent.  —  Gunn  v.  Pollock, 
6  Cal.  240;  Clemens  v.  Murphy,  40  Mo.  121; 
Davis  v.  Porter,  10  Ohio  Cir.  Ct.  243,  6  Ohio 
Cir.  Dec.  607,  3  Ohio  Dec.  427;  Randolph  v. 
Mitchell,  (Tex.  Civ.  App.  1899)  51  S  W  Rep 
297. 

2.  Equitable  Right  to  Compensation  —  England. 
—  Unity  Joint-Stock  Mut.  Banking  Assoc.  v. 
King,  25  Beav.  72;  Ex  p.  Ladd,  3  Deac.  &  C. 
647;  Atty.-Gen.  v.  Gains,  11  Beav.  63;  Hollis 
v.  Edwards,  1  Vern.  159. 

Connecticut.  — VVainwright  v.  Talcott,  60 
Conn.  43. 

Georgia.  —  Barnes  v.  Shinholster,  14  Ga.  13L 
Indiana.  —  Richmond   v.   Davis     103  Ind' 
449- 

Kentucky.  —  Reed  v.  Lander,  5  Bush  (Kv  ) 
22;  Oneal  v.  Orr,  5  Bush  (Ky.)  649. 

New  Jersey.  —  Smith  v.  Smith,  2S  N.  J.  L 
208,  78  Am.  Dec.  49;  Freeman  v.  Headlev 
N.  J.  L.  523.  'r,JJ 

Pennsylvania.  —  Lewis  v.  Effinger,  30  Pa  St 
281. 

Tennessee.  —  Duncan  v.  Blake,  g  Lea  (Tenn  ) 
534- 

Compare  Yates  v.  Bachley,  33  Wis.  185. 

A  landlord  who,  in  consideration  of  improve- 
ments and  repairs  made  by  the  tenant,  prom- 
ised the  latter  that:  he  should  retain  possession 
of  the  premises  as  long  as  he  paid  a  stipulated 
annual  rent,  cannot  evict  the  tenant  without 
accounting  for  the  improvements.  Oneal  v 
Orr,  5  Bush  (Ky.)  649. 

3.  Atty.-Gen.  v.  Baliol  College,  9  Mod  411- 
Shine  v.  Gough,  1  Ball  &  B.  444;  Atty.-Gen! 
v.  Kerr,  2  Beav.  420. 

4.  Pierce  v.  Webb,  3  Bro.  C.  C.  (5th  ed.)  16 
note. 

5.  Agreements  by  Lessor  to  Pay  for  Improve- 
ments.—While  Stone  Quarry  Co.  v.  Belknap 
etc.,  Stone  Co.,  (Ky.  1891)  17  S.  W.  Rep.  162 
affirming  16  S.  VV.  Rep.  354;  Bullock  v.  Grin- 
stead  95  Ky.  261;  Gray  v.  Cornwall,  95  Ky 
566;  Hasty  v.  Wheeler,  12  Me.  434;  Hood  *. 

18  C.  of  L.— 41 
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Hartshorn,  100  Mass.  117;  Chandler  v.  Old- 
ham, 55  Mo.  App.  139;  Smith  v.  St.  Philips 
Church,  107  N.  Y.  610;  Furey  v.  Gravesend 
104  N.  Y.  405,  reversing  38  Hun  (N.  Y.)  319^ 
Canal  Elevator,  etc.,  Co.  v.  Brown,  36  Ohio 
St.  660;  McFattridge  v.  Talbert,  2  U.  C.  Q.  B. 
156;  Brougham  v.  Balfour,  3  U.  C.  C.  P.  72' 
Mason  v.  Macdonald,  45  U.  C.  Q.  B.  113.  ' 

As  to  the  Power  of  Trustees  to  grant  a  lease 
for  twenty-one  years  with  provision  for  com- 
pensation for  improvements,  see  Brooke  v. 
Brown,  19  Ont.  124*  Mason  v.  Macdonald  a'k 
U.  C.  Q.  B.  113.  43 
Agreement  for  Compensation  Conditioned  on 
Sale  of  Property.  —  Where  the  lessor  covenanted 
to  pay  for  certain  improvements  made  by  the 
defendant  if  the  premises  should  be  sold  with- 
in a  specified  time,  the  lessor  is  not  liable  to 
compensate*  the  lessee  therefor  unless  a  deed 
of  conveyance  of  the  premises  is  made  within 
the  specified  time,  though  prior  thereto  the 
lessor  had  entered  into  a  contract  to  sell  the 
premises.    Stewart  v.  Pier,  58  Iowa  15. 

In  Chandler  v.  Oldham,  55  Mo.  App.  139,  it 
was  held  that  where  the  provision  forcompen- 
sation  to  the  lessee  for  improvements  was  de- 
pendent upon  the  sale  of  the  premises  by  the 
lessor,  and  upon  such  sale  the  lessee  attorned 
to  the  purchaser  and  occupied  the  premises 
until  the  termination  of  the  lease,  the  lessee 
was  not  entitled  to  claim  compensation  for  the 
improvements. 

Condemnation  under  the  Power  of  Eminent  Do- 
main Is  Not  a  Sale  within  the  meaning  of  a  stip- 
ulation for  compensation  to  the  lessee  for 
improvements  upon  a  sale  of  the  premises  by 
the  lessor.    McAllister  :•.  Reel,  53  Mo.  App.  81. 

Certainty.  —  Of  course  the  lessor's  agreement 
to  pay  for  improvements  may  be  invalid  for 
uncertainty  to  the  same  extent  as  any  other 
contract.  Hughes  v.  Ford,  15  Colo.  330;  An- 
derson v.  Swift,  106  Ga.  748;  Leslie  v.  Smith 
32  Mich.  65. 

6.  Verbal  Leases  Within  Statute  of  Frauds.  — 
Brougham  v.  Balfour,  3  U.  C.  C.  P.  72. 

7.  See  McFattridge  v.  Talbert,  2  U.  C.  O.  B. 
156. 
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the  lessor  by  overt  acts,  leads  his  tenant  to  believe  that  the  value  of  improve- 
ments  will  be  paid  to  him,  a  special  promise  by  the  lessor  to  that  effect  Will 
b  imp  led-1  A  provision  authorizing  the  lessee  to  make  improvements  does 
not  55 v a  contract  on  the  part  of  the  lessor  to  compensate  him  therefor.* 

agreement  by  the  lessor  to 
compensate  his  lessee  for  improvements  already  erected  must  be  supported  by 
a  consideration^  but  of  course  where  the  agreement  is  to  pay  for  improve- 
meats  to  be  erected  by  the  lessee,  the  erection  of  the  improvements  IS  a  suffi- 
rient  consideration  for  the  agreement  to  pay  therefor 

C"'«  Stations  for  Compensation.  -  Where  the  stipulation  or  payment  for 
imnrovements  is  in  the  alternative,  as  where  the  lessor  is  to  pay  tor  the 
iZ  ovements  or  renew  the  lease,  the  lessor  may  exercise  the  option  in  regard 
7eTer  o  the  alternatives,  and  will  not  be  bound  to  purchase  in  case  he 
elects  to  renew;'  and  on  the  other  hand,  if  the  lessor  elects  to  pay  for  the 
lessee's  improvements  the  lessee  cannot  demand  a  renewal. 

OrttontoT^.improv.m.nu.-An  option  in  a  lease  giving  to  the  lessor  the 
orivTege  of  taking  the  improvements  erected  by  the  lessee  upon  making  com- 
pensationdoes  not  bind 'the  lessor  to  take  them,  but  confers  on  him  merely 

theSiZlllg  -  The  title  to  improvements  erected  by  the  lessee  under 
an  ag  eement  by  the  lessor  to  pay  the  value  thereof  at  the  expiration  of  the 
term  vests  in  the  lessor  immediately  upon  their  erection."  And  this  has  been 
held  true  tho^h  the  lessor  retained  in  the  lease  a  lien  on  the  improvements 
which  consisted  of  a  house,  for  the  performance  of  the  lessee  s  covenants  m 

^iTlmProvements  Included  in  AgreemenUfor  Compensation.  — -  A  covenant 
p-enerallv  bv the  lessor  to  compensate  the  lessee  for  improvements  erected  by 
C  has  be^n  Lid  to  include  improvements  erected  by  a  sublessee  «  or  an 
a sshrnee  of  the  essee."  The  lease,  however,  often  restricts  the  right  of  the 
ks  fe  to  compensation  for  a  particular  class  or  kind  of  improvements,'*  and 
the  constructLn  of  such  agreements  has  called  for  the  construction  of  particu- 

1.  Gocio  r.  Day.  S,  Ark.  46.  .      3o8;  Kelly  -  Chk^je.  JLC£  03  Iowa 

2.  Authority  to  Make  Improvements.  -  Davis     436;  Howe  s  Cave  Assoc. 

v.  Porter,  3  Ohio  Dec  427.         n  •   „  R  pa1         g  Title  to  Improvements  Erected.  —  Bass  v. 

3.  Consideration.  -  Wh.pley  v.  Dewey,  8  Cal.      MJ  wPesl  side  E1.  R.  Co.,  (C.  C.  A.) 

364.  Smith  ,  St.  Philip's  Church,  ,07 N.  J6J  g  Fed    R  eP    857.    Og"  f^f^A* 

5.  Alternative  Stipulations.- Kutier  v.  Smith.  Haven,  51  ^   g                  der  an  . 

2  Wall.  (U.  S.)  491;  Kash  v.  Hunchern   1  Ind.  a  bu  ldmg  erectec M>7  J                           «  lhe 

APP.  36r;  Bullock      Gnns teac    «  Kv .  261,  men  that  be  less           was  properly  taxed 

Leary       Hutton,  (Supm    Ct.  Gen.  1.) '35  «•  «p  r._ 1                            personal  property  of 

»■  S'        ;1"3,W°?'i«   K ™»"*V  :  <™A  a,»PH„,ve'»  CP,»e  Assoc. 

Duffield,  2  Edw.  (N.  Y.)366.  rH  tCC  A  1  82  Fed  Rep.  857. 

Where,  in  a  lease  for  a  term  of  twelve  years.  Co    (C  C :  A  ^  sublesaee.-Tuttle 

the  lessor  covenants  to  extend  the  term  or  com-  10  Improvements  Erect      y  Hffl 

pensate  the  lessee  for  improvements >  erected  r  Letter  8 -  I  e K  p.  947-                 Y.  453, 

L^^nsS  S?S35T£S2  !°orr  2                      NudeU  ,  WiHiams,  „  U,  C. 

°nIftV^S  harmed'  to  p^for^e  C-^. Improvements  Erected  by  Assignee.-Tutt.e 

ir^r^e  2?n5  instead  of  extending  the  term  WfjW.  ^  »■     ^  Fisher 

such  election  is  binding  upon  him.    Crosby  1SS. wooa  jr 

p.  Moses,  48  K.  Y.  Super  Ct  146  "Stray  S  RhiielJdJf  2  Barb.  (N  Y) 

See  Moselcy      ,   .  len/  J,  f^e  orem ises  were  553  a  covenant  in  a  renewal  lease  granted  to 

case  where  it  was  held  that  the  premises  were  *              ,  .     ori„inai  lessee,  that  on  the 

no,  "  relet  »  within  the  meaning  of  that  word  the a**gnee. <*Jto            ,essor  would  pay  t0 

in  the  lease.  .  *  .          -h    vaiue  Qf  buildings  erected  by 

6.  Matter  of  Coatsworth,  160  N.  Y.  114.    See  he  ^Vasheld,o  include  buildings  erected 

a,S7°  ^^i££SLr-T<*^  etc  by  the  original  lessee,  the  present  lessees 

R.  CoP,.  Jacksonville  Depot  B.dg.  Co.,  63  111.  assignor. 
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lar  terms,  examples  of  which  will  be  found  in  the  note.1    The  term  "improve 
ments     is  not  to  be  restricted  to  such  erections  as  the  lessee  would  have  been 
re  airs'6  ^  rem°Ve'    but  is  not  to  be  ^tended  to  include  ordinary 

(3)  Loss  and  Waiver  of  Right  to  Compensation.  —  Where  the  lessee  cove- 
nants to  build  and  the  lessor  covenants  to  pay  the  appraised  value  of  the 
building  at  the  end  of  the  term  a  release  from  the  lessor  of  the  obligation  on 
the  part  of  the  lessee  to  build  does  not  abrogate  the  lessee's  right  to  build 
and  claim  compensation  therefor;-*  and  to  entitle  the  lessee  to  recover  the 
stipulated  compensation  therefor  it  is  not  necessary  that  he  formally  tender 
the  improvement  to  the  lessor  at  the  end  of  the  term.5 

Effect  of  Renewal  or  Execution  of  New  Lease.  —  Where,  at  the  expiration  of  the 
term,  a  new  lease  is  granted  to  the  lessee,  without  any  provision  or  stipulation 
in  regard  to  his  right  to  compensation  for  improvements  provided  for  in  the 
first  lease,  his  right  to  such  compensation  is  not  affected  bv  the  reletting  6 

fmmn^lV'  <Term- ~~*,A  \odeitucre  °f  the  term  ^  the  Iesse'e  rele*ses  the  lessor 
from  liability  to  pay  the  lessee  for  the  improvements  7 

Surrender. -  It  seems  that  where  during  the  term,  the  lessee  surrenders  to 
his  lessor  without  reserving  his  right  to  the  stipulated  compensation  for 
improvements,  he  waives  such  right.8 

Performance  by  Lessee  of  Conditions  Precedent.  —  The  performance  by  the  lessee  of 
the  agreements  on  his  part  contained  in  the  lease  may  be  made  a  condition 
precedent  to  his  right  to  compensation  for  improvements  erected  by  him,  and 

1.  "Buildings  and  Erections."  —  Cribwork  on 
a  water  lot  to  make  property  available  for  the 
erection  of  buildings  has  been  held  not  within 
the  term  "  buildings  and  erections."  Adam- 
son  v.  Rogers,  26  Can.  Sup.  Ct.  150,  affirmine 
22  Ont.  App.  415. 

Machinery  "Putin."— In  Pendill  v.  Maas, 
97  Mich.  215,  a  provision  that  the  lessee  might 
"put  in"  machinery  which  should  become 
part  of  the  realty,  but  should  be  removable 
within  sixty  days  after  the  expiration  of  the 
lease,  was  held  lo  include  machinery  on  the 
premises  at  the  lime  of  the  lease,  and  pur- 
chased by  the  lessee  from  the  lessor. 

"Improvements."— In  Hazlewood  v.  Penny- 
backer,  (Tex.  Civ.  App.  1899)  50  S.  W.  Rep. 
199,  the  term  "improvements"  was  held  to 
include  new  fences. 

"  Necessary  Improvements."  —  Wilkinson  v 
Kugler,  153  Pa.  St.  238. 

"Permanent  Improvements."  —  In  Deishler  v 
Goldbaugh,  2  Ky.  L.  Rep.  231,  the  term  "per- 
manent improvements,"  in  an  agreement  in 
the  lease  to  pay  for  "  permanent  improve- 
ments, such  as  cistern,  privy,  cellar,  and  fenc- 
ing," was  held  not  to  include  grading  and  the 
planting  of  fruit  trees  and  shrubbery. 

Building  Erected  in  Place  of  Another.  —  Where 
the  lease  provided  that  the  lessor  would  com- 
pensate the  lessee  for  buildings  erected  upon 
the  demised  premises  in  place  of  other  build- 
ings, it  was  held  that  the  lessee  could  not 
claim  compensation  for  improvements  made 
to  a  building  already  on  the  land,  although 
the  nature  and  style  of  the  building  were 
wholly  changed.  Smith  v.  Cooley,  5  Daly  (N 
Y.)  401. 

Buildings  and  Improvements  Made  on  Land.  — 

A  provision  for  compensation  to  the  lessee  for 
all  buildings  and  improvements  that  may  be 
made  on  the  demised  premises  includes  only 
such  buildings  and  improvements  as  are  on 
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the  premises  at  the  end  of  the  term.  Van 
Rensselaer  v.  Penniman,  6  Wend.  (N.  Y.)  569. 

2.  Hopkins  v.  Gilman,  47  Wis.  581. 

3.  Lametti  v.  Anderson,  6  Cow.  (N.  Y.)  3c 

4.  Smith  v.  St.  Philip's  Church,  107  N  y" 
610. 

5.  White  Stone  Quarry  Co.  v.  Belknap  etc 
Stone  Co.,  (Ky.  1891)  16  S.  W.  Rep.  354. 

6.  Renewals.  —  Lane  v.  Moeder,  1  Cab.  &  El. 
548;  White  Stone  Quarry  Co.  v.  Belknap  etc 
Stone  Co.,  (Ky.   1S91)    16  S.  W.  Rep.'  354'-' 
Livingston  v.  Sulzer,  19  Hun  (N.  Y.)  375. 

7.  Forfeiture  of  Term. —  K utter  v.  Smiih,  2 
Wall.  (U.  S.)  491;  Lawrence  v.  Knight,  11  Cal 
298;  Glaser  v.  Cumisky,  (N.  Y.  City  Ct.  Gen 
T.)  40  N.  Y.  St.  Rep.  872;  Paine  v.  Trinity 
Church,  7  Hun  (N.  Y.)  89;  Bates  v.  Johnston 
58  Hun  (N.  Y.)  528,  affirmed  126  N.  Y  681' 
Finkelmeier  v.  Bates,  92  N.  Y.  172.    See  also 
Whipley  v.  Dewey,  8  Cal.  36;   McQueen  v 
Chouleau,  20  Mo.  222,  64  Am.  Dec.  178-  Lewis 
v.  Ocean  Nav.,  etc.,  Co.,  125  N.  Y.  341;  Stamps 
v.  Cooley,  91  N.  Car.  316.     Compare  Mickle  v 
Douglas,  75  Iowa  78;  Taylor  v.  Maule,  21  Leg 
Int.  (Pa.)  300. 

In  Kutter  v.  Smith,  2  Wall.  (U.  S.)  491  the 
lessor  agreed  to  pay  the  lessee  for  his'  im- 
provements on  the  efflux  of  the  term.  A 
forfeiture  was  incurred  and  enforced  for  non- 
payment of  rent.  It  was  held  that  ihe  lessor 
was  not  liable  to  pay  for  the  improvements. 

And  where  the  lessor  covenanted  to  pay  to 
Ihe  lessee  the  value  of  his  improvements  if 
the  lessee  should  lose  possession  during  the 
term,  it  was  held  that  the  lessor  incurred  no 
obligation  for  such  pavment  where  the  lessee 
lost  possession  through  a  forfeiture  of  his  term 
VVilcoxen  v.  Hybarger,  (Indian  Ter.  1897)  38 
S.  W.  Rep.  669. 

8.  Surrender.  —  Bedlow  v.  New  York  Floating 
Dry  Dock  Co.,  112  N.  Y.  -63;  Shepard  v, 
Spaulding,  4  Met.  (Mass.)  4rG. 
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where  such  is  the  case  his  failure  to  perform  will  deprive  him  of  the  right  to 

SUC^rE^ty:°"'lThe  general  rule  that  courts  of  equity  will  grant  relief 
a^afnstVhe St  performance  of  conditions  »  applies  of  course  with  regard  to 
ah  lure  o  comply  with  conditions  precedent  to  a  lessee's  nght  to  compensa- 
tion  tot 'imprSSnents.  And  the  lessee  may,  in  equity,  recover  compensation 
or  his  Sovements  if  the  conditions  precedent  are  substantially  performed 
acco  Hn-  to  the  true  intent  of  the  parties,  or  if  by  ignorance  (not  wilful 
mistake  or  unavoidable  accident,  there  is  a  failure  of  accurate  compliance  with 
the  letter  of  Uie  condition,  proper  compensation  being  made  to  the  lessor  for 

th\TAfa^W^m%reement  for  Compensation  May  Be  Enforced.  -  It  has 
been  held  that  where  the  covenant  by  the  lessor  to  pay  for  improvements  to 
bferected  by  t^  lessee  does  not  mention  the  lessor's  assigns,  the  covenant  s 
personal  only  and  does  not  bind  the  assignee  of  the  reversion.*  This  rule  s 
based  on  the  principle  that  as  the  covenant  relates  to  a  thing  not  m  esse,  the 
lessor'  as  signs  mus  be  named  in  order  that  the  burden  of  the  covenant  may 
™. i  with  the  reversion.'  If,  however,  the  covenant  by  the  lessor  is  on  the 
nart  o  himself  and  "  assigns,"  the  burden  of  the  covenant  will  run  with  the 
feversion  Tn bind  an  assignee  thereof.*  An  equitable  assignee  or  owner  of 
Jhe  reversion  does  not  incur  any  personal  liability  on  the  covenant  by  the 
lessor  though  the  covenant  is  in  such  a  form  as  to  run  with  the  reversion.' 

Dea th  otl so,  -  Upon  the  death  of  the  lessor,  his  obligation  to  recompense 
the  lessee  for  improvements  can  be  enforced  against  his  heirs  who  collect  the 
rents  accruing  under  the  lease,  and  this  is  true  though  the  improvements  were 
nnf-  erected  until  after  the  lessor's  death.5* 

n°^:i:„lt  bating  to  Personalty.  _  In  order  that  the  burden  of  the  lessor ^s  cove, 
nant  shall  run  with  the  reversion  it  is  also  necessary  that  it  concern  the  land , 
a  covenant  merely  to  purchase  personalty  brought  upon  the  demised  premise*, 
such  as  live  stock,  tools,  and  the  like,  is  not  binding  upon  the  assignee  of  the 

ieVpraSvmen"t  for  Improvements  as  Condition  for  Recovery  of  Possession  —  Though  the  cove- 
nant bv  the  lessor  does  not  run  with  the  land  so  as  to  impose  a  personal  ha- 
btlitv  on  the  ass^nee  of  the  reversion,  the  claim  of  the  lessee  may  be  an 
equitable  charge  on  the  land  to  the  extent  that  the  assignee  will  not  be  allowed 

1  Performance  by  Lessee  of  Conditions  Precedent.     the  lessor's  assigns.    Frederick  v.  Callahan, 

-People's  Bank  v.  Mitchell,  73  N.  Y.  406     40  Iowa ^3x1. 

(nonpatent  of  taxes);  Johnston  v.  Bates,  48      pf^^n^n     Ecke  r-  Fetzer,  65  Wis.  55- 

NWYheSnUrhe  feU^eauires  the  erection  of  a  5  M.CUry  ^AlZ^onon,  n 
building  in  a  particular  manner    for  which         6.  Assignees  «a 

compensation  is  to  be  made  to  the  lessee^on     Ch   D.  *>9- ^ -e^  &     .  ^3 

waVeTJ  paTtur     a  VeTanrS  of  construe3:     Talman,  8  N  Y.  465.    See  also  Emmett 
•oTpalf  r  ,  Meriden  Britannia  Co.,  88 

}  53S2  "fXSionB-  fifiJ?  %     a°oes  not  give  to  the  '-ee  any  ciaim  again. 
tt^££2tt.£Z#&     S^rlS  SEES 

fT'Jl  ^ASlr  7  11  umpr!  I35:  Eatable  Assignee  of  Reversion.  -  Ambr.se 
(Tenn|  x5k  Matter  of  Coatsworth,     v.  fcjJJ;  oi  Lessor?—  HazleWood  v.  Penny. 
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to  recover  possession  without  paying  for  the  improvements.1  And  this  is 
especially  true  if  the  lease  expressly  stipulates  that  the  lessee  may  retain 
possession  until  he  is  paid  for  the  improvements.2 

(5)  By  Whom  Agreement  for  Compensation  May  Be  Enforced.  —  Where  the 
covenant  of  the  lessor  is  to  pay  to  the  lessee  and  his  assigns  the  value  of  the 
improvements  to  be  erected  by  the  lessee,  the  covenant  is  considered  as  one 
the  benefit  of  which  runs  with  the  leasehold  estate,  and  may  be  enforced  by 
the  lessee's  assignee.3  But  a  covenant  for  payment  to  the  lessee  for  such 
improvements,  without  naming  his  assigns,  does  not  pass  to  the  assignee  of 
the  term;  the  covenant  relating  to  a  thing  not  in  esse  must  name  the  lessee's 
assigns  in  order  that  it  may  inure  to  their  benefit.4  If,  however,  the  covenant 
of  the  lessor  is  to  pay  the  lessee  for  improvements  consisting  of  alterations  in 
existing  buildings,  and  not  new  buildings,  the  benefit  of  the  covenant  inures 
to  the  lessee's  assigns  though  they  were  not  named.5 

Assignment  of  Lease  Prohibited.  —  If  the  lease  expressly  prohibits  an  assignment 
by  the  lessee  without  the  license  of  the  lessor,  an  assignee,  in  case  of  an 
assignment  without  license,  cannot  enforce  the  covenant  by  the  lessor  to  pay 
for  improvements.6 

(6)  Enforcement  of  Claim  for  Compensation  —  (a)  In  General.  —  The  remedy 
of  the  lessee  to  enforce  his  claim  for  compensation  for  improvements  is  usually 
by  an  action  at  law  upon  the  lease;  7  but  a  suit  in  equity  therefor  will  lie.8 

(b)  Lien  for  Compensation.  —  The  question  whether  the  lessee  has  an  equitable 
lien  upon  the  demised  premises  for  the  compensation  which  the  lessor  has 
covenanted  to  pay  for  improvements  to  be  erected  by  the  lessee,  is  discussed 
under  another  title.9  The  parties  may,  of  course,  expressly  agree  that  the 
lessee  shall  have  a  lien  on  the  demised  premises,10  and  a  provision  in  a  lease 
has  been  construed  as  creating  a  lien  though  there  was  no  express  stipulation 
therefor. 11 

(c)  Right  of  Lessee  to  Retain  Possession  until  Paid  for  Improvements.  —  In  the  majority 
of  cases  it  has  been  held  that  in  the  absence  of  an  express  reservation  in  the 
lease  the  lessee  has  no  right,  upon  the  expiration  of  the  lease,  to  retain 

S. go,  113  E  C.  L.  90;  Grey  v.  Cuthbertson,  2  bill  filed  by  the  complainant  more  than  a  vear 

Utui.  48a,  ib  fa.  U  L.  397.  after  vhe  expiration  of  the  lease,  for  the  value 

1.  Payment  for  Improvements  as  Condition  to  of  the  improvements,  could  not  be  maintained 
Recovery  of  Possession.  —  Matter  of  Coatsworth,  Cronin  v.  Watkins,  I  Tenn.  Ch  119 

37  N.  -i.  App  Div.  295;  Ecke  v.  Fetzer,  65  4.  Grey  v.  Cuthbertson,  4  Dougl.  351,  26  E 
Wis.  55.    See,  however,  McClary  v.  Jackson,      C.  L.  398;  Coffin  v.  Talman,  4  N.  Y.  134,  8  N. 

I3o  n\3Iu°'.  ,  ,  >,  TT  Y-  405-    See  also  Johnston  v.  Bates,  48  N.  Y. 

2.  Batchelder  v.  Dean,  16  N.  H.  265.  Super.  Ct.  180. 

3.  Assignee  of  Leasehold.  —  Hunt  z<.  Danforth,         5.  Conover  v.  Smith  17  N  J  Eq  52 

2  Curt.  (U.  S.)  592    12  Fed.  Cas.  No.  6,887;        6.  Assignment  of  Lease  Prohibited.  —  Elliott  v 

Stocked  v.  Howard,  34  Md.  121;  Livingston  Johnson,  L.  R.  2  Q  B  120 

pVr  ?errl9  HuaU  (N\rYi  375;  Smith  v-  St-  7'  Action  at  Law. -Hood  v.  Hartshorn,  100 

Philips  Church,  107  N  Y    610;  Lametti  v.  Mass.  117;  Speers  v.  Flack,  34  Mo.  101,  84 

Anderson    6  Cow    (N.  Y.)  308;    Thompson  Am.  Dec.  74;  Morton  v.  Weir?  70  N.  Y.  247, 

v.  Rose,  8  Cow.  (N.  Y.)  268;  Anderson  v.  Am-  affirming  5  Hun  (N.  Y.)  177;  Holliday  v.  Mar- 

monett,  9  Lea  (Tenn.)  I;  Ansley  v.  Peters,  shall,  7  Johns.  (N.  Y.)  211;  Tuttle  v.  Tomp- 

b  ti.  oruns.  339.    See  also  California  Annual  kins,  2  Wend  (N  Y  )  407 

Conference  w.  Seitz,  74  Cal.  287;  Higgins  v.  8.  Suit  in  Equity.  -  Hug  v.  Van  Burkleo,  58 

Riddell   12  Wis  587.  Mo.  202;  Robinson  v.  Kettletas,  4  Edw.  (N. 

A  Mortgage  of  the  Leasehold  carries  to  the  Y.)  67. 

mortgagee  the  benefit  of  the  lessor's  covenant  9.  See  the  title  Liens 

to  pay  for  improvements  by  the  lessee.    Stock-  10.  Stipulation  for  Lien.-Scruggs  v.  Memphis, 

™  ?°?»d'  34  Md-  r2r"  etc--  R-  Co-.  108  U.  S.  368. 

Effect  of  Payment  to  Lessee  Without  Notice  of  11.  In  Swift  v.  Sheehy,  88  Fed.  Rep.  924  the 
Assignment.  A  lease  provided  that  improve-  lease  required  the  lessor  to  pay  at  the  tene- 
ments made  by  ihe  lessee  during  the  term  nation  of  the  lease  for  the  improvements 
might  be  removed,  or  sold  to  the  lessor  upon  erecled  by  the  lessees,  and  provided  that 
valuation,  and  at  the  exp.ration  of  the  lease  "  upon  payment  to  the  lessees  "  the  improve- 
they  were  appraised  and  their  value  was  paid  ments  should  belong  10  the  lessor  It  was 
to  the  lessee,  no  notice  having  been  given  of  held  that  the  lessees  had  an  implied  lien  upon 
a  previous  assignment  of  the  lease  by  the  the  premises  to  secure  payment  for  their 
lessee  to  the  complainant.    It  was  held  that  a  improvements. 
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possession  of  the  demised  premises  until  the  agreed  compensation  for ;  h  s 
fmorovements  is  paid  to  him,  and  the  lessor  may  recover  possession  in  eject- 
ment  w  other  proceedings  without  first  paying  to  the  lessee  his  claim  for 
imnrovements  »  In  other  cases,  however,  the  courts  have  recognized  a  right 
o7th "part  o  the  lessee  to  retain  possession  until  he  is  paid  for  his  improve- 
ments 2  The  parties  may  expressly  provide  that  the  lessee  may  retain  d» 
ession  until  payment  fo?  his  improvements  has  been  made,*; uid  such  an 
a^eement  has  been  held  to  be  implied  where  the  lease  provided  that  the 
Lssee^hould  surrender  possession  upon  being  paid  for  his  improvements,4  and 
also  where  the  agreement  of  the  lessor  was  to  renew  the  lease  or  pay  for  the 

^SS'orBent  While  Retaining  Possession.  -  Where  the  lessee  is  entitled  to 
retail  wIseLion  until  paid  for  his  improvements,  he  stands  in  the  position  o 
a ^  rrtgagee  in  possession,  and  is  to  account  for  the  rents  and  profits  «  interest 
on  h  claim  for  improvements  being  allowed  to  him  after  the  amount  has 
b"en  ascer  Sned.'  In  some  cases  it  has  been  held  that  the  lessee  should  be 
charged  with  rent  at  the  old  rate,  without  any  allowance  for  interest  on  the 
amount  of  his  claim  for  improvements.8 

(A)  Estimating  Value  of  Improvements  —  aa.  Valuation  by  Appraisers.  —  Leases  o  ten 
nrolide IS  the  value  of  the  lessee's  improvements  shall  be  ascertained  by 
aonraisers  9  Such  a  provision  is  binding  upon  the  lessee,  and  he  cannot,  as  a 
Sneral  rule  sue  to  recover  the  value  of  such  improvements  until  there  has 
been  an  appraisal,40  unless  the  lessor  refuses  to  appoint  an  appraiser  as  pro- 

Memphis,  etc.,  R.  Co.,  108  U. 


1  No  Right  to  Possession  until  Compensation  Is 
Made.  —  Bresler  v.  Darmstaetter,  57  Mich.  3"; 
Sneers  v.  Flack,  34  Mo.  101,  84  Am.  Dec.  74! 
Matter  of  Coatsworlh,  160  N.  V.  «4;Hite  v. 
Parks,  2  Tenn.  Ch.  373-  Compare  Allen  v. 
Mansfield,  82  Mo.  688. 

2  Mullen  v.  Pugh,  16  Ind.  App.  337;  Frank- 
lin Land,  etc.,  Co.  v.  Card,  84  Me.  528;  Hop- 
kins v.  Gilman,  22  Wis.  476,  47  Wis.  581. 

3.  Stipulation  for  Retention  of  Possession  by 
Lessee.— Hay nes  v.  Union  Invest.    Co.,  35 

Neb.  766.  ,     ,  ,  „ 

If  the  lease  provides  that  the  lessee  shall 
retain  possession  until  the  value  of  his  im- 
provements is  paid,  a  tender  of  their  full  value 
will  entitle  the  lessor  to  recover  possession. 
Conner  v.  Jones,  28  Cal.  59.  _ 

4  Van  Rensselaer  v.  Penniman,  6  Vvend. 
(N.Y.)  569.  See  also  Boulton  v.  Shea,  22  Can. 
Sup.  Ct.  742.  .    ,  „ 

5.  Mullen  v.  Pugh,  16  Ind.  App.  337;  Gray 
v  Cornwall,  95  Ky.  566;  Holsman  v.  Abrams, 
2'  Duer  (N.  V.)  435;  Hopkins  v.  Gilman,  22 
Wis  476-  Nudell  v.  Williams,  15.  U.  C.  C.  P. 
348  See  also  Van  Beuren  r.  Wotherspoon, 
(N  Y  1900)  57  N.  E.  Rep.  633,  modifying 
Supm.  Ct.  App.  Div.)  50  N.  Y.  Supp.  H34- 
Compare  Matter  of  Coatsworth,  160  N.  Y.  114. 

6  Scruggs  v.  Memphis,  etc.,  R.  Co.,  108  U. 
S  368-  Franklin  Land,  etc.,  Co.  v.  Card,  84  Me. 
528;  Atkison  v.  Dixon,  96  Mo.  588  See  also 
Hall  v.  Rudd,  9  Ky.  L.  Rep  863,  7  S  W.  Rep 
252.    Compare  Smith  v.  Cooley,  5  Daly  (N.  V.) 

4°In  Gray  v.  Cornwall,  95  Ky.  566,  the  lease 
provided  that  the  lessee  should  be  entitled  to 
retain  possession  until  paid  for  his  improve- 
ments It  was  held  that  in  case  the  lessor  was 
unable  to  make  such  payment  the  lessee 
was  not  entitled  to  retain  perpetual  possession 
and  that  it  was  proper,  after  the  expiration  of 
twenty-five  years,  to  award  possession  to  the 
lessor. 


7.  Scruggs 

S.  368.  ...  . 

8.  Van  Beuren  v.  Wotherspoon,  (N.Y.  1900) 
57  N  E  Rep.  633,  modifying  (Supm.  Ct.  App. 
Div  )  50  N.  Y.  Supp.  1134;  Holsman  v. 
Abrams,  2  Duer  (N.  Y.)  435;  Hopkins  v.  Gil- 
man, 47  Wis.  581. 

9.  Appointment  of  Appraisers.  —  W  here  the 
lease  merely  provides  for  an  appraisal  of  im- 
provements bv  disinterested  persons,  without 
providing  for  ihe  manner  of  their  appointment, 
the  lessor  may  himself  appoint  the  appraisers 
if  they  are  disinterested.  Gilbert  v.  Smith.  18 
N.  Bruns.  211.  .  , 

And  it  has  also  been  held  that  where  the 
lease  provides  for  the  appointment  of  apprais- 
ers one  by  the  lessee  and  the  other  by  the 
lessor  and  the  lessee  refuses  to  appoint  an 
appraiser  after  notice  from  the  lessor  of  ap- 
pointment by  him,  the  lessor  may  himself 
appoint  two  appraisers.  Conner  r  Jones  28 
Cal.  59-  Compare  Holliday  v.  Marshall,  7  Johns. 
(N.Y.)  211.  „  , 

Valuation  by  Appraisers  Conclusive.  —  Ihe 
valuation  bv  the  appraisers,  as  provided  for  in 
the  lea^e,  is  conclusive  upon  the  parties,  and 
in  an  action  by  the  lessee  to  recover  the 
amount  the  lessor  cannot  show  that  the  value 
was  different  from  that  found  by  the  apprais- 
er    Yeatman  v.  Clemens,  6  Mo.  App.  210 

In  Zorkowski  v.  Astor,  (N._  Y.  Super.  Ct 
Gen  T.)  13  Misc.  (N.  Y.)  507,  «t  was  held  that 
the  valuation  by  the  appraisers  could  not  be 
impeached  on  the  ground  that  no  evidence  as 
to  value  was  introduced. 

All  Appraisers  Must  Agree.  —  W  here  the  lease 
provides  for  an  appraisal  "  by  three  disinter- 
ested  persons,"  all  three  must  agree  in  the 
valuation.  A  valuation  by  a  majority  is  not 
binding.    Lorenzo  v.  Deery,  26  Hun  (N.  YJ 

4  10  Appraisers  Prerequisite  to  Action.— -Chau- 
tauqua Assembly  v.  Ailing, 46  Hun  (N.  Y.)  5'2- 
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vided  in  the  lease,  in  which  case  the  lessee  may  sue  without  a  prior  appraisal.1 
And  if  the  appraisers  are  unable  to  agree  upon  a  valuation,  a  court  of  equity 
has  power  to  ascertain  their  value,2  or  their  value  may  be  determined  by  a 
jury  in  an  action  at  law.3 

interest.  —  After  the  lessee's  improvements  have  been  appraised  as  provided 
in  the  lease,  interest  on  their  value  should  be  allowed  to  the  lessee  until  pay- 
ment.4 And  it  has  even  been  held  that  if  the  lessor  refuses  to  appoint  an 
appraiser  as  required  by  the  lease,  the  jury  may  allow  interest  on  the  value  of 
the  improvements  as  part  of  the  damages.5 

Notice  to  Parties  Before  Appraisement.  —  A  provision  for  ascertaining  the  value 
of  the  improvements  by  appraisers  is  not  a  submission  to  arbitration,  and  the 
appraisers  appointed,  unless  the  lease  provides  otherwise,  are  not  required  to 
give  any  notice  to  the  parties  before  making  the  appraisal.6 

Right  of  Parties  to  Give  Evidence  of  Value.  —  In  making  the  appraisal  the  appraisers 
ascertain  in  their  own  way  such  facts  as  may  have  a  bearing  on  the  value  of 
the  improvements,  and  act  upon  their  own  judgment.  Neither  the  lessor  nor 
the  lessee  has  as  a  matter  of  course  the  right  to  be  heard  and  to  introduce 
evidence.7 

bb.  Valuation  by  Jury  or  Court.  —  Where  the  value  of  the  improvements  is  to 
be  estimated  by  a  jury  or  the  court,  such  value  is  to  be  determined  by  the 
actual  value  of  the  improvements  at  the  time,  which  may  be  shown  by  the 
testimony  of  persons  acquainted  with  the  class  of  improvements  and  cognizant 
of  their  market  value ; 8  and  it  is  error  to  determine  their  value  by  their  original 
cost  less  the  depreciation  consequent  upon  use  and  lapse  of  time.9 

c  Statutory  Provisions  for  Compensation  to  Tenants.  —  In  Eng- 
land statutes  have  been  enacted  by  which  compensation  for  the  value  of  cer- 
tain  improvements  with  regard  to  the  demised  premises  is  allowed  to  tenants 
at  the  expiration  of  their  terms.  The  first  of  these  statutes,  enacted  in  1875, 
was  modified  in  1883,  and  is  known  as  the  Agricultural  Holdings  Act.10  The 

Before  the  lessee  can  maintain  an  action  for  that  Ihe  lessee  was  not  entitled  to  interest  on 

the  value  of  his  improvements  he  must  do  all  the  valuation  of  the  buildings  until  the  rents 

that  is  reasonably  within  his  power  to  secure  were  sufficient  for  payment, 

the  stipulated  appraisal.    Hood  v.  Hartshorn,  5.  Ansley  v.  Peters,  6  N.  Bruns.  339.  See, 

100  Mass.  117.  however,  Holliday  v.  Marshall,  7  Johns.  (N. 

1.  Robinson  v.  Kettletas,  4  Edw.  (N.  Y.)  67;  Y.)  211. 

Norton  v.  Weir,  70  N.  Y.  247,  affirming  $  Hun  6.  Notice  of  Appraisal.  —  Pearson  v.  Sander- 

(N.  Y.)  177;  Ansley  v.  Peters,  6  N.  Bruns.  339.  son,  128  111.  88.    See  also  California  Annual 

Where  the  lessor  was  to  pay  the  value  of  the  Conference  v.  Seitz,  74  Cal.  287;  Norton  v. 

lessee's  buildings,  to  be  fixed  by  appraisal,  and  Gale,  95  111.  533,  35  Am.  Rep.  173.  Co7>ipare 

through  failure  to  agree  on    appraisers  the  Van  Cortlandt  v.  Underhill,  17  Johns.  (N.  Y.) 

valuation  could  not  be  effected,  it  was  held  405. 

that  the  lessor  could  maintain  an  action  to  7.  Pearson  v..  Sanderson,  128  111.  88.  See 

have  his  liability  determined,  and  to  be  allowed  also  Zorkowski  v.  Astor,  (N.  Y.  Super.  Ct.  Gen. 

to  pay  it.    A  court  of  equity  has  jurisdiction  of  T.)  13  Misc.  (N.  Y.)  507. 

such  a  case  on  the  ground  of  protection  to  8.  Appraisal  by  Court.  —  Ed  wards  v.  Van  Pat- 
recognized  rights  which  cannot  be  protected  ten,  46  Kan.  509.  See  also  Hopkins  v.  Oilman, 
at  law.    Dutch  Reformed  Protestant  Church  v.  47  Wis.  581. 

Parkhurst,  4  Bosvv.  (N.  Y.)  491.  The  improvements  are  to  be  valued  as  at  the 

2.  While  Stone  Quarry  Co.  v.  Belknap,  etc.,  time  of  the  expiration  of  the  lease.  Berry  v. 
Stone  Co.,  13  Ky.  L.  Rep.  244,  16  S.  W.  Rep.  Van  Winkle,  2  N.  J.  Eq.  390. 

354,  17  S.  W.  Rep.  162.  In  Leahy  v.  Reynolds,  4  Ky.  L.  Rep.  995,  it 

3.  Hood  v.  Hartshorn,  100  Mass.  117.  was  held  that  the  value  of  the  improvements 

4.  Interest. —  Pearson  v.  Sanderson,  128  111.  is  to  be  determined  by  the  enhanced  value  of 
88;  Ansley  v.  Peters,  6  N.  Bruns.  339.  the  demised  premises  bv  reason  thereof.  See 

In  Shoolbred  r'.  Elliott,  1  Brev.  (S.  Car.)  423,  also  Gray  v.  Cornwall,  95  Ky.  566. 

however,  a  lease  for  vears  provided  that  at  the  9.  Edwards  v.  Van  Patten,  46  Kan.  5oq. 

end  of  the  term  certain  buildings  to  be  erected  10.  Agricultural  Holdings  Act— 38  &  39  Vict., 

by  the  lessee  should  be  fairly  valued  at  cash  c.  92;  46  &  47  Vict.,  c.  61 ;  Black  v.  Clay,  71  L. 

prices,  and  the  lessor  covenanted  to  pay  the  T.  N.  S.  446;   In  re  Paul,   24  Q.  B.  D.  247; 

value  to  the  lessee,  or,  should  it  be  incon-  Smith  v.  Acock,  53  L.  T.  N.  S.  230;  King  v. 

venient  for  him  to  pay,  to  relet  the  premises  Eversfield,  (1897)  2  Q.  B.  475;  Ingham  v.  Fen- 

and  pay  the  rents  to  the  lessee  until  the  value  ton,  10  Times  L.  Rep.  113;  Newbyz/.  Eckersley, 

of  the  buildings  should  be  paid.    It  was  held  (1899)  1  Q-  B-  465;  Re  Pearson,  68  L.  J.  Q.  B. 
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benefit  of  this  act  has  been  further  extended  by  later  acts  known  as  the 
Allotments  and  Cottage  Gardens  Compensation  for  Crops  Act  (1887),  the 
Tenants'  Compensation  Act  (1890)*  and  the  Market  Gardeners  Compensation 

Act  (1895). 3  „  u 

d  Claim  for  Betterments  Against  Paramount  Owner.  —  It  seems 
that  where  a  tenant  enters  and  makes  permanent  improvements  relying  upon 
his  title  as  lessee,  he  is  entitled,  in  case  he  is  evicted  by  the  owner  of  a  title 
paramount  to  that  of  his  lessor,  to  compensation  as  a  bona  fide  occupant  for 
permanent  improvements  erected  by  him.4  A  full  discussion  of  the  right  of 
occupants  to  claim  compensation  for  betterments  upon  eviction  by  a  para- 
mount owner  will  be  found  in  another  place.5* 

3  Agreements  by  Lessor  to  Make  Improvements.  —  The  breach  of  an  agree- 
ment by  the  lessor  to  make  stipulated  improvements  upon  the  demised  prem- 
ises gives  to  the  lessee,  of  .  course,  a  right  of  action  for  damages,6  and  the 
lessee  may  himself  erect  the  improvements  and  recover  their  reasonable  cost 
from  the  lessor.7  And  it  seems  that  it  is  the  lessee's  duty  himself  to  make 
the  improvement  where  the  damages  to  him  would  be  diminished  thereby.** 
If  the  improvements  were  to  have  been  finished  prior  to  the  beginning  of 


878-  Morley  v.  Carter,  (1898)  1  Q.  B.  8;  Black 
v.  Clay,  (1894)  A.  C.  368;  Ingham  v.  Fenton, 
10  Times  L.  Rep.  113;  Gaslight,  elc,  Co.  v. 
Holloway,  52  L.  T.  N.  S.  434;  Schofield 
v.  Hincks,  58  L.  J.  Q.  B.  147;  Farquharson  v. 
Morgan,  (1894)  1  Q.  B.  552;  Shrubb  v.  Lee,  59 
L.  T.  N.  S.  376;  In  re  Griffiths,  72  L.  T.  N.  S. 
200-  Kirkheaton  Dist.  Local  Board  v.  Ainley, 
(1892)  2  Q.  B.274:  In  Agricultural  Act  1883, 
(1891)  2  Q.  B.  665;  Holmes  v.  Formby,  71  L. 
T.  N.  S.  842;  Godfrey  v.  Jacobs,  30  Sol.  Journ. 
539-  Smith  v.  Acock,  28  Sol.  Journ.  740;  Brun- 
skill  v.  Atkinson,  29  Sol.  Journ.  29;  Morley  v. 
Jones,  29  Sol.  Journ.  630. 

Set-offs  Against  Tenant's  Claim,  —  hire  Holmes, 
(1895)  1  Q-  B-  r74-  In  re  L1°yd-  <l899)  1  Q-  B- 
559. 

1.  Allotments  and  Cottage  Gardens  Compensation 
for  Crops  Act.  —  50  &  51  Vict.,  c.  26;  Cooper  v. 
Pearse,  44  W.  R.  494- 

2.  Tenants'  Compensation  Act.  —  53  &  54  Vict., 
c.  57,  allowing  compensation  10  the  tenant  of 
a  mortgagor  upon  recovery  of  possession  by 
the  mortgagee.  _ 

3.  Market  Gardeners'  Compensation  Act.  —  58  <X 
59  Vict.,  c.  27;  King  v.  Eversfield,  (1897)  2  Q. 

B  4?7Pope  v.  Henry,  24  Vt.  560.  See  also  Nee- 
som  v.  Clatkson,  2  Hare  176.  Compare  Moffall 
v.  Nicholl,  9  Grant  Ch.  (U.  C.)  44&- 

A  Lessee  Whose  Lease  Is  Subordinate  to  a  Mort- 
gage executed  by  his  grantor  cannot  claim 
against  the  mortgagee  compensation  for  per- 
manent improvements,  when  evicted  during 
his  term  by  the  mortgagee.  He  is  not  a 
'  within  the  meaning  of  the 
Penn  v.  Citizen's  Bank,  32 


third  possessor 
Louisiana  statute. 
La.  Ann.  195. 

Lessee  of  Tenant. 


In  Wilkinson  v.  Nichols, 
1  tTb.  Mon.  (Ky.)  36,  it  was  held  that  a  lessee 
of  one  holding  as  a  tenant  stands  merely  in 
the  shoes  of  his  lessor,  and,  being  estopped 
to  deny  the  original  lessor's  title,  could  not 
claim  under  the  Kentucky  betterment  statute  in 
force  in  1824,  as  an  "  innocent  and  bona  fide  " 
occupant. 

6.  See  the  title  Improvements,  vol.  16,  p.  62. 
6.  Gillaspie  v.  Hagans,  90  Cal.  90;  Brantley 


v.  Mayo,  85  Ga.  606;  Haven  v.  Wakefield,  39 
111.  509;  Adlard  v.  Muldoon,  45  111.  193;  Green 
v.  Mann,  II  111.  613;  Hopkins  v.  Ratliff,  115 
Ind.  213;  Edwards  v.  Gale,  52  Me.  360;  Corn- 
wall v.  Murphy,  15  U.  C.  Q.  B.  263.  See  also 
Morris  v.  Tillson,  81  111.  607. 

Covenant  by  Lessor  to  Rebuild  in  Case  of  Destruc- 
tion of  Buildings  on  Premises.  —  Chamberlain  v. 
Dunlop,  126  N.  Y.  45-  22  Am.  St.  Rep.  807; 
Ganson  v.  Tifft,  71  N.  Y.  48. 

Improvement  "if  Required"  by  Lessee  —  Suffi- 
ciency of  Notice  of  Requirement  from  Lessee  to 
Corporate  Lessor.  —  Pewaukee  Milling  Co.  v. 
Hovvitt,  86  Wis.  270. 

Construction  of  Contract  Relating  to  Pulling  in 
Hoistways.  —  Ayer  v.  Kobbe,  59  N.  Y.  454, 
afiirmin  g  36  N.  Y.  Super.  Ct.  158. 

Measure  of  Damages.  —  Haven  v.  Wakefield. 
39  111.  509;  Smith  v.  Taylor,  5  Ky.  L.  Rep.  181. 

Where  the  lessor  fails  to  erect  fences  as  re- 
quired by  the  lease,  and  in  consequence  of 
such  failure  the  lessee  does  not  cultivate  the 
land,  the  value  of  the  crops  which  could  have 
been  raised  thereon  is  not  an  element  of  dam- 
acres  recoverable  by  the  lessee.  Cundiff  v. 
Cundiff,  (Ky.  1897)  39  S.  W.  Rep.  433. 

The  measure  of  damages  for  failure  of  the 
lessor  to  erect  improvements  is,  as  a  general 
rule,  ihe  diherence  between  the  rental  value 
of  the  premises  with  and  without  the  improve- 
ments. Jackson  v.  Farrell,  6  Pa.  Super.  Ct.  31. 
See  also  McEwen  v.  Dillon,  12  Ont.  411. 

By  continuing  in  possession  and  paying  rent 
ihe  lessee  does  not  waive  the  lessor's  breach 
of  an  agreement  to  make  specified  improve- 
ments. Pewaukee  Milling  Co.  v.  Howitt,  86 
Wis.  270. 

7.  Hopkins  v.  Ratliff,  115  Ind.  213;  Cox  v, 
Volkert,  86  Mo.  505;  Beardsley  v.  Morrison, 
18  Utah  478.    See  also  Edwards  v.  Gale,  52 

Me.  360. 

8.  Thus,  where  the  lessor  violated  his  agree- 
ment to  make  a  well  upon  the  demised  prem- 
ises,  the  tenant  cannot  recover  the  expense  to 
which  he  was  put  in  procuring  water  from  off 
the  premises,  where  such  expense  exceeds 
what  it  would  have  cost  to  build  a  cistern. 
Ladner  v.  Balsley,  103  Iowa  674. 
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the  term,  the  lessee  may  also,  it  seems,  refuse  to  accept  possession  and  may 
treat  the  lease  as  rescinded.1  Where  the  lease  is  silent  as  to  the  time  within 
which  the  improvements  are  to  be  made,  the  law  will  imply  that  they  are  to 
be  made  within  a  reasonable  time,  and  the  lessor  has  not  the  whole  term 
within  which  to  make  them.8  Where  the  consideration  for  such  an  agree- 
ment by  the  lessor  is  the  lessee's  promise  to  pay  an  advanced  rent  during 
the  balance  of  the  term,  the  landlord,  having  made  the  improvements,  may 
recover  the  advanced  rent,  and  to  entitle  him  to  do  so  it  is  not  necessary  that 
the  agreement  relating  to  the  improvements  should  have  been  in  writing,  as 
such  an  agreement  is  not  a  contract  for  an  interest  in  lands.3 

Consideration.  —  If  the  agreement  to  make  improvements  is  entered  into  after 
the  execution  of  the  lease,  it  must,  of  course,  be  supported  by  a  new 
consideration.4 

4.  Agreements  by  Lessee  to  Make  Improvements.  —  Lessees  often  covenant  on 
their  part,  as  a  partial  consideration  for  the  lease,  to  erect  improvements 
upon  the  demised  premises.5  Where  the  agreement  does  not  specify  the  time 
within  which  the  lessee  is  to  make  the  improvements,  he  has  the  whole  term 
within  which  to  make  them,  and  no  action  can  be  maintained  against  him  by 
the  lessor  for  failure  to  improve  before  the  expiration  of  the  term.6 

Remedy  for  Breach  of  Agreement  by  Lessee.  —  The  lessor  may  maintain  an  action 
for  damages  for  the  failure  of  the  lessee  to  perform  his  agreement  to  make 
improvements.7  And  a  forfeiture  of  the  lessee's  term  provided  for  in  the 
lease  for  breach  of  such  agreement  will  be  enforced.8  A  court  of  equity  has 
also  specifically  enforced  the  lessee's  covenant  to  make  improvements.9 

Approval  of  Building  Plans  by  Municipal  Build- 
ing Department.  —  Though  Laws  New  York 
1882,  c.  410,  §  503,  requires  that  the  building 
plans  shall  be  submitted  to  the  building  de- 
partment for  approval,  by  "  the  owner  or  his 
agent,"  the  lessor  is  not  required  to  submit 
plans  of  a  building  which  the  lessee  has 
agreed  to  erect,  and  his  failure  to  do  so  is  no 
defense  to  an  action  against  the  lessee  for  fail- 
ure lo  build.  Davies  v.  Clark,  10  N.  Y.  App. 
Div.  68. 

6.  Time  for  Erection  of  Improvements.  —  Chip- 
man  v.  Eraeric,  5  Cal.  49,  63  Am.  Dec.  80; 
Wilson  v.  Owens,  (Indian  Ter.  1897)  38  S.  W. 
Rep.  976;  Palethrop  v.  Bergner,  52  Pa.  St.  149. 
See  also  Bell  v.  Wright,  31  Kan.  236;  Pollman 
v.  Morgester,  99  Pa.  St.  614. 

7.  Long  v.  Douglass,  12  Heisk.  (Tenn.)  147. 
On  the  death  of  the  lessee  without  perform- 
ing his  agreement  the  lessor  has  a  valid  claim 
against  his  personal  estate.    Marshall  v.  Hol- 
loway,  5  Sim.  T96. 

Measure  of  Damages.  —  The  measure  of  dam- 
ages for  a  breach  of  the  tenant's  agreement  to 
erect  improvements  to  be  made  during  the 
term  is  the  cost  of  making  them  and  the  differ- 
ence between  the  rental  value  of  the  premises 
with  and  without  the  improvements,  after  the 
expiration  of  the  term,  until  the  improvements 
can  be  made.  Raybourn  v.  Ramsdell,  78  111. 
622. 

8.  Forfeiture. — 'Winn  v.  Stale,  55  Ark.  360; 
Croft  v.  Goldsmid,  24  Beav.  312,  wherein  the 
court  refused  lo  relieve  against  a  forfeiture  for 
such  cause. 

The  receipt  of  rent  by  the  lessor  after  the 
time  within  which  ihe  tenant  was  lo  have  built 
is  a  waiver  of  the  forfeiture.  McGlynn  v. 
Moore,  25  Cal.  384. 

9.  Specific  Performance. — Anonymous,  Freein. 
Ch.  253.    See  also  London  v.  Nash,  3  Atk.  512. 
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1.  Hickman  v.  Rayl,  55  Ind.  551. 

2.  Bulmer  v.  Brum  well,  13  Ont.  App.  411. 

3.  Donellan  v.  Read,  3  B.  &  Ad.  899,  23  E. 
C.  L.  215. 

Effect  of  Surrender  of  Lease  on  Liability  of 
Lessee.  —  If  the  lessee  surrenders  the  lease  and 
the  surrender  is  accepted  by  the  lessor,  this 
will  release  the  former  from  all  liability  to  re- 
imburse the  lessor  fcr  the  improvement  which 
by  the  terms  of  the  agreement  was  to  be  made 
by  an  advance  in  the  rent.  Welcome  v.  Hess, 
90  Cal.  507,  25  Am.  St.  Rep.  145.  See  also 
Willoughby  v.  Atkinson  Furnishing  Co.,  93 
Me.  185.  V 

4.  Handrahan  v.  O'Regan,  45  Iowa  298. 

5.  Agreement  by  Lessee  to  Erect  Improvements 
—  Construction  of  Particular  Agreements.  —  Lon- 
don v.  Nash,  3  Atk.  512;  Low  v.  Innes,  4  De 
G.  J.  &  S.  286;  Herbert  v.  Maclean,  12  Ir.  Ch. 
84;  Cordwent  v.  Hunt,  8  Taunt.  596,  4  E.  C. 
L.  216. 

Construction  of  Lessee's  Agreements  to  Erect 
Building  with  Regard  to  Character  of  Building  to- 
Be  Erected.— Low  v.  Inness,  4  De  G.  J.  &  S.  286. 

Agreement  by  Tenant  to  Erect  Barn  —  Right 
of  Tenant  to  Select  Site.  —  Campbell  v.  Sim- 
mons, 15  Grant  Ch.  (U.  C.)  506. 

Substantial  Performance  Held  Sufficient.  — 
Hume  v.  Bentley,  21  L.  J.  Ch.  760. 

"Good"  Bond  to  Secure  Erection  by  Lessee. — 
Where  a  lease  for  ninety-nine  years  required 
the  lessee  to  erect  a  building  costing  three 
hundred  thousand  dollars  upon  the  demised 
premises  as  security  for  the  rent,  and  further 
provided  that  the  lessee  should  give  a  "  good  " 
bond  to  secure  such  erection,  it  was  held  that 
the  lessor  was  entitled  to  demand  a  bond  for 
one  hundred  and  fifty  thousand  dollars,  since 
the  mechanics'  liens  arising  from  an  erection 
of  such  a  building  might  exceed  such  amount. 
Barnes  v.  Ludington,  51  111.  App.  90. 
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XVI    LIABILITY  FOR  AND  AGREEMENTS  RELATING  TO  TAXES  -  1.  In  General. 

-Where  lands  are  held  under  a  demise  for  a  term  of  years,  all  general  taxes 
and  assessments  imposed  upon  the  lands  are,  in  the  absence  of  statutory  or 
contrac  p ov  s Tons  to  the  contrary,  to  be  paid  by  the  lessor;'  but  tenants  for 
We  are  themselves  bound  to  pay  the  taxes  annually  assessed  upon  the  premises' 
The Remedies  for  the  recovery  of  taxes,  however,  may  render  Je  lessee  s  prop- 
ertv  p  imarily  liable  thereforf  and  when  he  pays  taxes  to  avoid  the  subject  on 
of  his  p  operty  to  their  payment,  he  may  withhold  the  amount  paid  from  the 
rents!  as  aP  compulsory  payment,-  or  may  recover  the  amount  so  paid  ,n  an 

""^^^^^  rates  are  assessed  upon  the  demised  premises 
accor d  I  T  heir  frontage,  the  lessor,  it  seems,  is  bound  as  between  himself 
and  the  fessee  to  pay  them>  but  where  water  used  in  large  quantities  is  paid 
to by  meter%hePleyssee  is  bound  as  between  himself  and  the  lessor  to  pay 
herefor  «    In  Iowa  it  has  been  held  that  the  lessor  is  under  no  obligation 


Compare  Blosse  v.  Prendergast,  13  Ir. Ch .  373, 
Campbell  v.  Simmons,  15  Grant  Ch.  (U.  C.)  500. 

In  Franklyn  v.  Tuton,  5  Madd.  469,  a  court 
of  equitv  required  the  lessee  to  alter  the  build- 
ing so  as  10  correspond  with  an  adjoining  build- 
ing as  required  by  the  lease. 

To  Build  Houses  of  Particular  Style.  —  In  Roper 
v  Williams,  T.  &  R.  18,  an  injunction  to  re- 
strain the  breach  of  a  covenant  to  erect  build- 
ings of  a  particular  style  was  refused,  the 
lessor  having  acquiesced  in  a  partial  deviation 
from  the  style  and  not  having  made  immedi- 
ate application  to  the  court. 

1.  Tenant  Not  Bound  to  Pay  Taxes  —  Englai%d. 
—  Townshend  z:  Stangroom,  6  Ves.  Jr.  333; 
Greaves  v.  Ashlin,  3  Campb.  420. 

Canada.  —  Dove  v.  Dove,  18  U.  C.  C.  P.  424- 

Arkansas.  —  Bettison  v.  Budd,  17  Ark.  540. 
65  Am.  Dec.  442. 

Georgia.  —  Western,  etc.,  R.  Co.  v.  State,  54 

Ga.  428.  _  , 

Kansas.  —  Weichselbaum  v.  Curlett,  20  Kan. 

709,  27  Am.  Rep.  204. 

Louisiana:  —  Connell    v.    Female  Orphan 
Asylum,  18  La.  Ann.  513. 

Massachusetts.  —  Sargent  v.  Pray,  117  Mass. 

267.  „, 

Missouri.  —  Leach  v.  Goode,  19  Mo.  501; 
Speed  v.  St.  Louis  Counly  Ct.,  42  Mo.  382; 
Schuricht  v.  Broadwell,  4  Mo.  App.  160. 

New  York.  —  Moffat  v.  Henderson,  50  N.  Y. 
Super.  Ct.  211.  „    .  .  D 

Pennsylvania.  —  Kitchen  v.  Smith,  101  Va.. 
St  454-  Caldwell  v.  Moore,  11  Pa.  St.  58. 

Tennessee.  —  Turley,  etc..  Institute  :■.  Mem- 
phis, 8  Heisk.(Tenn.)845;  M'Carrol*.  Weeks, 
«;  Hayvv.  (Tenn.)  254:  East  Tennessee,  etc.,  K. 
Co  /.  Morristown,  (Tenn.  Ch.  1895)  35  S.  W. 
Rep.  771,  citing  12  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  692. 

Compare  Bouthillier  v.  Cairns,  2  Montreal 
Leg.  N.  246;  Exp.  Harvey,  5  L.  C.  Rep.  378; 
Gould  v.  Montreal,  2  L.  C.  Jur.  260. 

In  Maryland  \l  has  been  held  thai  in  case  of 
a  renewable  lease  for  ninety-nine  years,  the 
lease  being  silent  in  regard  to  taxes,  the  lessee 
is  bound  to  pay  the  taxes  without  any  right 
to  demand  reimbursement  from  the  lessor. 
Hughes  v.  Young,  5  Gill  &  J.  (Md.)  67. 

2/Prettyman  v.  Walston,  34  M.  175;  Carter 
v.  Youngs,  42  N.  Y.  Super.  Ct.  418. 

3  Taxes  Collected  from  Tenant.  —  Graham  v. 
'  Allsopp  3  Exch.  186;  Saunderson  v.  Hanson, 


3  C  &  P.  314.  14  E.  C.  L.  324;  Barcroft  v. 
Wel'land,  12  L.  R.  lr.  35;  Home,  etc.  Stores 
v  Todd,  63  L.  T.  N.  S.  829;  Atty.-Gen.  v. 
Baliol  College,  9  Mod.  410;  Waller  v.  Andrews, 
3  M  &  W  312-  Andrew  v.  Hancock,  1  Brod. 
&  B.  37.  5  E.  C.  L.  10;  Fuller  v.  Abbott.  4 
Taunt.  105;  Stubbs  v.  Parsons,  3  B.  &  Aid. 
516,  5  E.  C.  L.  362;  Ryan  v.  Thompson,  L.  R. 
3  c'  P  144-  Bramston  v.  Robins,  4  Bing.  ri, 
13  E  C.  L.  323;  McPherson  v.  Atlantic,  etc., 
R  Co.,  66  Mo.  103;  Garner  r\  Hannah,  6  Duer 
(N.  Y.)  262;  Caldwell  v.  Moore,  11  Pa.  St.  58. 

Tithe  Rent  Charge.  —  Dawes  v.  Thomas,  (1892) 
1  Q  B  414-  In  re  Tithe  Act,  (1893)  2  Q.  B.  33. 

4.  Lubbock  v.  Tribe,  3  M.  &  W.  607;  Spen- 
cer v.  Parrv,  3  Ad.  &  El.  331.  30  E.  C  L.  107; 
Dawson  v.  Linton,  5  B.  &  Aid.  521,  7  E.  C.  L. 
179-  Lamb  v.  Brewster,  4  Q-  B.  D.  220;  Ham- 
mond Sexton,  69  Ind.  37;  Walkers  Harrison 
75  Miss.  665;  Garner  v.  Hannah,  6  Duer  (in . 
Y  )  262;  Kitchen  v.  Smith,  101  Pa.  St.  452. 

If  at  the  lime  of  the  agreement  to  lease,  the 
lessee  enters  into  a  verbal  agreement  to  pay 
the  taxes,  and  voluntarily  pays  them,  he  can- 
not recover  the  amount  from  the  lessor,  as 
the  payment  will  be  considered  voluntary  in 
pursuance  of  his  agreement,  though  the 
agreement  to  pay  was  not  binding  upon  him. 
McAnany  v.  Tickell,  23  U.  C  Q.  B.  499- 

5.  Water  Tax.  —  Williams  v.  Kent,  67  Md. 
-550-  Moffat  v.  Henderson,  50  N.  Y.  Super.  Ct. 
211 :  Darcey  v.  Steger,  (Suprr..  Ct.  App.  T.)  23 
Misc.  (N.Y.)i45;  Jamesinz'.Thomen,24Cinc. 
L  Bui.  334.  Compare  Badcock  v.  Hunt,  22  y. 
B  D  145-  Leighton  v.  Ricker,  173  Mass.  564; 
Reynolds  'v.  Meldrum,  (Buffalo  Super.  Ct.  Gen. 
T.)  11  N.  Y.  Supp.  568. 

The  lessee  of  the  front  building  on  a  lot 
covenanting  to  pay  the  water  tax  assessed 
against  "  said  premises,"  is  not  required  to 
pay  the  water  lax  assessed  against  a  building 
in  the  rear  of  the  one  leased  by  him.  Stem- 
hardt  *.  Burt,  (Supm.  Ct.  App.  T.)  27  Misc. 
(N.  Y.)  782.  ,  _ 

Ordinary  and  Yearly  Taxes.  — In  Garner  v. 
Hannah.  6  Duer  (N.  Y.)  262,  a  covenant  by  the 
lessee  to  pav  the  ordinary  and  yearly  taxes 
was  held  to  require  him  to  pay  the  annual 
water-rent  charge  on  the  premises  by  the  Lro- 
ton  department. 

Forfeiture  for  Breach  of  Covenant  to  Pay  Water 
Bills.  —  Hand  v.  Suravitz,  148  Pa.  St.  202. 
6.  Meter  Charges.  —  Thus  where  an  elevator 
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unless  assumed  by  the  terms  of  the  lease  to  pay  the  water  rates  for  water 
used  on  the  premises.1 

Taxable  Value  Enhanced  by  Lessee's  Improvements.  —  When  the  taxable  value  of  the 
premises  is  greatly  enhanced  by  improvements  erected  by  the  lessee,  the  lessor 
is  not  bound  as  between  himself  and  his  tenant  to  pay  the  additional  taxes 
caused  by  such  improvements;3  and  if  he  is  required  to  pay  such  additional 
taxes  he  may  compel  the  lessee  to  reimburse  him.3 

2.  Covenant  by  Lessee  to  Pay  Taxes,  etc.  —  a.  In  General.  —  The  lessee 
may  and  often  does  assume  or  covenant  to  pay  the  taxes,  etc.,  assessed  or 
charged  upon  the  demised  premises,4  and  it  has  been  held  that  unless  the  con- 
trary clearly  appears  such  a  covenant  will  be  construed  as  one  to  pay  the  taxes 
as  a  part  of  the  rent.5  To  render  the  lessee  liable  as  between  himself  and  his 
lessor  for  the  payment  of  taxes,  the  lease  need  not  contain  an  express  cove- 
nant by  the  lessee  to  pay  the  taxes.  Such  a  covenant  may  be  implied,  as 
from  an  agreement  to  pay  a  net  rent,  or  a  specified  rent  free  from  all  charges 
and  deductions,  and  in  such  a  case  the  lessee  cannot  deduct  from  the  rent 
taxes  paid   by  him.6     In  England  the  statutes  now  prohibit  agreements 


is  put  in  the  demised  premises  at  the  special 
request  of  the  tenant,  the  landlord  is  not  bound, 
as  between  himself  and  the  lessee,  to  pay  a 
water  rate  therefor  calculated  by  meter.  Wil- 
liams v.  Kent,  67  Md.  350. 

In  In  re  Floyd,  (1897)  1  Ch.  633,  an  express 
agreement  upon  the  lessor's  part  to  pay  the 
water  rate  was  held  to  render  him  liable'only 
for  the  rale  for  the  supply  of  water  for  do- 
mestic purposes,  which  was  calculated  at  a 
percentage  upon  the  annual  value  of  the  house, 
and  not  for  the  rate  payable  by  agreement  be- 
tween the  tenant  and  the  water  company  for 
vvatei  used  for  trade  purposes. 

In  Henderson  v.  Arbuckle,  54  N.  Y.  Super. 
Ct.  I4t,  it  was  held  that  a  lessee  could  not  re- 
cover from  his  landlord  water  rents  calculated 
by  meter  which  he  paid  and  which  accrued 
prior  to  the  lease.  Compare  Moffat  v.  Hender- 
son, 50  N.  Y.  Super.  Ct.  211. 

1.  McCarthy  v.  Humphrey,  105  Iowa  535, 
wherein  it  was  held  that  the  lessor  of  a  hotel 
piped  for  city  water  was  not  bound  to  pay  the 
rates  for  water  used  upon  the  premises,  unless 
he  expressly  agreed  in  the  lease  to  do  so.  The 
court  said  that  the  lessor  was  under  no  more 
obligation  to  pay  for  the  water  used  by  his  ten- 
ant than  he  would  have  been  to  pay  for  gas 
used. 

2.  Taxable  Value  Enhanced  by  Lessee's  Improve- 
ments. —  Watson  v.  Home,  7  B.  &  C.  285,  14  E. 
C.  L.  45;  Graham  v.  Wade,  16  East  29;  Smith  v. 
Humble,  15  C.  B.  321.  80  E.  C.  L.  321;  Leach 
v.  Goode,  iq  Mo.  501;  East  Tennessee,  etc.,  R. 
Co.  v.  Morristown,  (Tenn.  Ch.  1895)  35  S.  W. 
Rep.  771;  Luttrell  v.  Knox  County,  89  Tenn. 
253.  Compare  Janes  v.  O'Keefe,  23  Ont.  App. 
129. 

3.  Leach  v.  Goode,  19  Mo.  501. 

4.  Agreement  by  Lessee  to  Pay  Taxes  —  Eng. 
land.  —  Hooper  v.  Woolmer,  10  C.  B.  370,  70 
E.  C.  L.  370;  Payne  Burridge,  12  M.  &  W. 
727. 

California.  —  Ellis  v.  Bradbury,  75  Cal.  234; 
Salisbury  v.  Shirley,  53  Cal.  461;  Blythe  v. 
Gately,  51  Cal.  236. 

Massachusetts.  —  Simonds  v.  Turner,  120 
Mass.  328. 

Mississippi.  —  Roberts  v.  Sims,  64  Miss.  597. 
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Missouri.  —  O'Fallon  v.  Nicholson,  56  Mo. 
238;  Valle  v.  Fargo,  1  Mo.  App.  344. 

West  Virginia.  — West  Virginia,  etc.,  R.  Co. 
v.  Mclntire,  44  W.  Va.  210. 

Lease  of  Portion  of  House  —  Covenant  to  Pay 
Proportionate  Part  of  Rates  Assessed  upon  Prem- 
ises. —  Hooper  v.  Woolmer,  10  C.  B.  370,  70  E. 
C.  L.  370;  Codman  v.  Hall,  9  Allen  (Mass.)  335; 
Amory  v.  Melvin,  112  Mass.  83. 

Gross  Assessment.  —  Where  a  lessee  of  a  part 
of  a  tract  covenants  to  pay  all  taxes,  etc.,  on 
the  premises  demised,  and  the  lessor's  entire 
lands  are  assessed  in  a  gross  sum,  the  lessee 
is  bound  to  contribute  pro  rata.  Wall  v.  Hinds, 
4  Gray  (Mass.)  256,  64  Am.  Dec.  64;  Williams 
v.  Craig,  2  Edw.  (N.  Y.)  297. 

Consideration  for  Discharge  of  Lessee's  Covenant. 
— -See  Bowditch  v.  Chickering,  139  Mass.  283. 

Assumption  by  Sublessee  of  Lessee's  Covenant  — 
Lease  Not  Released.  —  Hendrix  v.  Dickson,  69 
Mo.  App.  197. 

Effect  of  Destruction  of  Building  on  Lessee's 
Covenant.  —  Where  a  lessee  covenants  to  pay 
the  taxes  assessed  upon  the  demised  premises, 
the  fact  that  after  the  taxes  are  assessed  the 
building  is  destroyed  by  fire,  the  lessee  being 
thereby  authorized  to  terminate  the  lease,  does 
not  affect  his  liability  to  the  lessor  to  pay  such 
taxes,  or  entitle  him  to  recover  from  the  lessor 
any  portion  of  the  taxes  so  paid.  Wood  71. 
Bogle,  115  Mass.  30;  Minot  v.  Joy,  118  Mass! 
30S.  See  also  Snrgenl  v.  Pray,  117  Mass.  267; 
Paul  v.  Chickering,  117  Mass.  265;  Carnes  v. 
Hersey,  117  Mass.  269;  Howe  v.  Bryan,  117 
Mass.  273,  note. 

The  Payment  of  Full  Rent  and  Taxes  has  been 
held  to  be  sufficient  proof  of  an  agreement  by 
the  lessee  to  pay  the  taxes.  Jackson  v.  Foye, 
Quincy  (Mass.)  26. 

5.  Taxes  as  Part  of  Rent.  —  Gedge  v.  Shoen- 
berger,  83  Ky.  91 ;  Elliot  v.  Gantt,  04  Mo.  App. 
248.    Compare  Hodgkins  v.  Price,  137  Mass.  13. 

Landlord's  Lien.  —  Roberts  v.  Sims,  64  Miss. 
597. 

6.  Bennet  v.  Womack,  7  B.  &  C.  627,  14  E. 
C.  L.  104;  Parish  v.  Sleeman,  1  De  G.  F.  &  J. 
326;  Grantham  v.  Elliott,  6  U.  C.  O.  B.  O.  S. 
192;  Semmes  v.  McKnight,  5  CrancfTc.  C.  539; 
Bleecket  v.  Ballou,  3  Wend.  (N.  Y.)  263. 
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whereby  the  burden  of  certain  taxes  is  shifted  from  the  lessor ^to  the  lessee- 

b  What  Taxes,  Charges,  and  Assessments  Included  in  Covenant 
-(i)  As  A  ffectcd  by  Time  of  Levy  or  Assessment.  -  The  object  of  a  covenant 
bv  the  lessee  to  pay  the  taxes  upon  the  demised  premises  during  the  term  is 
to  enable  the  lessor  to  receive  the  full  amount  of  the  rent  without  any  deduc- 
tion for  taxes  imposed  on  the  premises  during  the  term;  and  therefore  such  a 
covenant  docs  not  impose  upon  the  lessee  any  ob  igation  to  pay  taxes  or 
charges  which  had  theretofore  been  assessed  and  levied  »     Of  course  the 
fessce  may,  by  express  agreement,  assume  the  payment  of  taxes  or  charges 
already  imposed  upon  the  demised  premises.'    A  lessee  covenanting  to  pay 
a    taxes  levied  or  assessed  on  the  demised  premises  during  the  term  is  bound 
ay  taxes  levied  and  assessed  before  the  expiration  of  the  term  though  fo 
a  year  extending  beyond  the  term,*  and  though  they  would  not  be  ..  default 
or  payable  until  after  the  term;'  and  a  lessee  covenanting  to  pay  all  assess- 
mentsI  upon  the  demised  premises  during  the  term  has  been  held  liable  for  an 
assessment  during  the  term  for  a  street  improvement,  though  the  work  was 
done  prior  to  the  beginning  of  the  term.6 

(2)  As  Affected  by  Character  of  Tax,  Charge,  or  Assessment  —The  deci- 
sions upon  the  liability  of  the  lessee  under  his  covenant  to  pay  the  taxes,  etc., 
have  chiefly  involved  a  construction  of  the  covenant  with  regard  to  the  character 
of  the  tax  or  assessment.'  The  term  "  taxes,"  as  used  in  such  covenants, 
includes  all  general  impositions  in  the  nature  of  taxes  of  a  periodical  or  recur. 


1,  English  Statutory  Prohibitions.  —  See  Tithe 
Act  1891,  54  Vict.,  c.  8;  Income  Tax  Act  1842, 
873  5  &  6  Vict.,  c.  35;  Gaskell  v.  King,  11 
East  165-  Readshaw  v.  Balders,  4  Taunt.  57; 
Fuller  v.  Abbott,  4  Taunt.  105;  Tinckler  v. 
Frentice,  4  Taunt.  549:  fa  re  Knight,  1  Exch. 
8o2'  Buxton  v.  Monkhouse,  Coop.  t.  Eld.  41; 
Col'bron  v.  Travers,  12  C.  B.  N.  S.  181,  104  E. 
C.  L.  181.  _ 

In  Davies  v.  Fitton,  2  Dr.  &  War.  225,  4  Ir. 
Eq.  612,  it  was  held  that  although  a  direct 
covenant  by  the  tenant  to  pay  the  tithe  would 
be  void,  by  the  statute  2  &  3  Wm.  IV.,  c.  119, 
§  13  yet  there  was  nothing  to  prevent  a  land- 
iord'from  reserving,  and  a  tenant  from  agree- 
ing to  pay,  a  larger  rent  in  consideration  of  the 

tithe.  .  , 

2  Taxes  Levied  Prior  to  Letting.  —  Macnaugh- 
lon  v.  Wigg,  35  U.  C.  Q.  B.  in.  See  alscf 
Hurst  v.  Hurst,  4  Exch.  571;  McManus  v.  hair 
Shoe,  etc.,  Co.,  60  Mo.  App.  216;  Valle  v. 
Fargo,  1  Mo.  App.  344-  ,  , 

In  Skidmore  v.  Hart,  13  Hun  (N.  Y.)  44I,  it 
was  held  that  a  covenant  by  a  tenant  to  pay 
all  taxes  which  should  be  "  levied,  assessed, 
imposed,  or  grow  due  "  during  the  term,  in- 
cluded the  lax  for  the  entire  year  during  which 
the  lease  was  made,  if,  at  the  time  of  the  lease, 
the  examination  of  the  assessment  rolls  had 
not  been  completed  and  the  amount  of  the  tax 
determined  past  review. 

8.  Thus,  in  Henderson  v.  Arbuckle,  54  N.  V. 
Super.  Ct.  141,  a  covenant  by  the  lessee  to  pay 
"  all  rent  or  charges  which  is  or  may  be 
assessed  or  imposed  upon  the  said  premises 
for  the  Croton  water  "  was  held  to  bind  the 
lessee  to  pay  for  water  used  prior  to  the  term, 
the  payment  for  which  constituted  a  lien  upon 
the  premises. 

4.  Taxes  for  Period  Extending  Beyond  Terra.  — 
Salisbury  v.  Shirley,  53  Cal.  461;  Blythe  v. 
Gately,  51  Cal.  236;  Clemens  v.  Knox,  31  Mo. 
App.  185. 


In  Waterman  v.  Harkness,  2  Mo.  App.  494. 
a  lessee  was  held  liable  for  taxes  assessed  d  ur- 
ing  the  term  but  levied  after  the  term. 

Taxable  Year  of  1890.— In  De  Giverville  v. 
Legg,  48  Mo.  App.  573.  the  term  "  taxable  year 
of  1S90  "  as  used  in  a  covenant  with  regard  to 
the  payment  of  taxes  on  demised  premises, 
was  held  to  refer  to  ihe  fiscal  year  beginning 
on  June  1,  1889.  See  also  Elliot*.  Gantt,  64 
Mo.  App.  248. 

5.  Taxes  Not  in  Default  until  After  Term. — 
Craig  v.  Summers,  47  Minn.  189:  Wilkinson  v. 
Libbey,  1  Allen  (Mass.)  375-  See  also  Amory 
v.  Melvin,  112  Mass.  83;  Vorse  v.  Des  Moines 
Marble,  etc.,  Co.   104  Iowa  541. 

6.  Shepardson  V.  Elmore,  19  Wis.  424. 

7.  Construction  of  Agreement  with  Regard  to 
Character  of  Tax.  —  Hopwood  v.  Barefoot,  11 
Mod  237;  Brewster  v.  Kidgeil,  Carth.  438; 
Parkinson  v.  Potter,  16  Q.  B.  D.  152;  Antil  v. 
Godwin,  15  Times  L.  Rep.  462;  Clayton  v. 
Smith  11  Times  L.  Rep.  374;  R*  Betting- 
ham,  9  Times  L.  Rep.  48;  Waller  v.  Andrews, 
3  M  &  W.  312;  Arding  v.  Economic  Printing, 
etc.,'  Co.,  79  L.  T.  N.  S.  420;  Glasgow  V.  Glas- 
gow Tiamwav,  etc.,  Co.,  (1898)  A.  C.  631;  Wix 
v  Rutson,  (1899)  1  Q.  B.  474;  Baker  i\  Green- 
hill,  3  Q.  B.  1.18,  43  E.  C.  L.  672;  Hurst  v. 
Hurst,  4  Exch.  571;  Direct  Spanish  Tel.  Co.  v. 
Shepherd,  13  Q.  B.  D.  202. 

Cost  of  Abating  Defective  Drainage.  —  A  cove- 
nant to  pay  "  taxes,  rates,  assessments,  or  im- 
positions "  includes  costs  imposed  on  the  lessor 
in  the  abatement  of  a  nuisance  arising  from 
drains  under  the  Public  Health  (London)  Act, 
1891.    Brett  v.  Rogers,  (1897)  *  Q-  B-  525- 

In  Budd  v.  Marshall.  5  C.  P.  D.  481,  the 
cost  to  the  lessor  of  repairing  defective  drain- 
age under  compulsion  was  held  to  be  included 
inOV  terms  "  taxes,  rates,  duties,  and  assess- 
ments whatsoever."  See  also  Sweet  P  Seager. 
2  C  B.  N.  S.  119,  89  E.  C.  L.  119;  Tidswell 
v.  Whitworth,  L.  R.  2  C.  P.  326;  Thompson 
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ring  kind ; 1  but  a  covenant  by  the  lessee  to  pay  all  "  taxes  or  rates  "  payable 
in  respect  of  the  premises  does  not  include  an  assessment  for  a  public  improve- 
ment assessed  according  to  the  permanent  benefits  to  the  premises,3  and  the 
same  has  been  held  true  in  England  with  regard  to  the  general  term  "  assess- 
ments," 3  which,  it  is  said,  is  to  be  considered  as  referring  only  to  taxes,  rates, 
and  assessments  of  a  temporary  or  recurring  nature.  *  In  the  United  States 
and  Canada,  however,  the  term  "  assessments  "  in  a  lessee's  covenant  is  gen- 
erally held  to  include  assessments  for  public  improvements,5  and  it  has  been 
held  that  such  assessments  were  covered  by  a  covenant  to  pay  "all  taxes  and 


v.  Lapworth,  L.  R.  3  C.  P.  149:  Rawlins  v. 
Briggs,  3  C.  P.  D.  368;  Re  Robertson,  47  J.  P. 
566;  Harlley  v.  Hudson,  4  C.  P.  D.  367;  Payne 
v.  Burridge,  12  M.  &  W.  727;  Smith  v.  Robin- 
son, (1S93)  2  Q.  B.  53;  Crosse  v.  Raw,  L.  R.  9 
Exch.  209;  Fallow  v.  Stevenson,  15  Times  L. 
Rep.  249.  Compare  Home,  etc.,  Stores  v.  Todd 
63  L.  T.  N.  S.  829. 

Lessee  of  Part  of  Building.  —  Where  a  lessee 
of  a  part  of  a  building  covenants  to  pay  taxes, 
he  is  required  10  pay  a  pro  rata  share  of  the 
taxes  according  to  the  rates  of  the  rent  of  his 
portion  of  the  building  to  the  rent  of  the  bal- 
ance ot  the  building.  Codman  v.  Hall,  9  Allen 
(M  ass.)  335.  See  also  Amory  v.  Melvin,  112 
Mass.  83. 

1.  Matter  of  Michie,  ri  U.  C.  C.  P.  379. 
Tax  Distinguished  from  License  Fee.  —  Jersey 

City  Gas  Light  Co.  v.  United  Gas  Imp.  Co., 
46  Fed.  Rep.  264. 

Land  Tax.  —  "All  taxes  "  includes  a  land  tax. 
Amlield  v.  White,  R.  &  M.  246,  21  E.  C.  L.  429. 

Tax  on  Rent.  —  A  covenant  by  the  lessee  to 
pay  all  taxes,  charges,  and  impositions,  does 
noi  include  a  rent  charge.  Davies  v.  Fitton,  2 
Dr.  &  War.  225.  And  in  Van  Rensselaer  v. 
Dennison,  8  Barb.  (N.  Y.)  23,  a  covenant  by 
the  lessee  to  pay  all  tsxes  on  the  premises  was 
held  not  to  include  a  tax  on  the  lessor  in  re- 
spect of  the  rents. 

2.  Special  Assessments  Not  Included  in  Term 
"Tax"—  England.  —  Wilkinson  z.  Collyer  is 
Q.  B.  D.  1. 

Canada.  —  Shaw  v.  Laframboise,  3  Rev.  Le°- 
451- 

Louisiana.  —  Municipality  No.  Two  v.  Cur- 
rell,  13  La.  318. 

Massachusetts.  —  Torrey  v.  Wallis,  3  Cush. 
(Mass.)  442;  Twycross  v.  Fitchburg  R.  Co.,  10 
Gray  (Mass.)  293;  Harvard  College  v.  Board 
of  Aldermen,  104  Mass.  471. 

Nebraska.  —  Ittner  v.  Robinson,  35  Neb.  133. 

Pe?tnsvlvania.  —  Longmore  v.  Tiernan  "  s 
Pittsb.  (Pa.)  62. 

Rhode  Island.  —  Love  v.  Howard,  6  R.  I.  116. 

In  Cassady  v.  Hammer,  62  Iowa  359,  how- 
ever, a  covenant  by  the  lessee  to  pay  "  all  the 
taxes  assessed  "  was  held  to  include  an  assess- 
ment for  paving  and  curbing  an  adjacent  street. 

"  Taxes  and  Public  Dues  "  Held  Not  to  Include 
Assessment  for  Street  Paving.— Boiling  v.  Stokes, 
2  Leigh  (Va.)  178,  21  Am.  Dec.  606. 

"All  Other  Taxes"  does  not  include  assess- 
ments for  paving.  DeClercqz/.  Barber  Asphalt 
Paving  Co.,  167  111.  215,  affirming  66  111.  App. 
596- 

Ordinary  and  Extraordinary  Taxes.  —  Where, 
by  a  clause  in  the  lease,  the  lessee  promised 
to  pay  all  the  taxes  on  the  property  leased, 
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"  ordinary  and  extraordinary,  foreseen  and 
unforeseen,"  it  was  held  that  taxes  for  the 
widening  of  roads  for  which  the  proprietor  had 
received  compensation  were  not  included. 
Shaw  v.  Laframboise,  3  Rev.  Leg.  451. 

Special  Tax.  —  The  term  "  all  taxes,  general 
and  special,"  has  been  held  prima  facie  to  in- 
clude an  assessment  for  improvements  of  a 
street.  Thomas  v.  Hooker-Colville  Steam 
Pump  Co.,  22  Mo.  App.  8.  See  also  Clemens 
v.  Knox,  31  Mo.  App.  185;  Lucas  v.  McCann, 
50  Mo.  App.  63S. 

A  Covenant  to  "  Pay  the  Taxes  of  Every  Name 
and  Kind"  has  been  held  not  to  include  an 
assessment  for  street  improvements.  Beals  v. 
Providence  Rubber  Co.,  n  R.  I.  381,  23  Am. 
Rep.  472. 

3.  Not  Included  in  Term  "Assessments."—  Allum 
v.  Dickinson,  9  Q.  B.  D.632;  Baylis  v.  Jiggens, 
(1898)  2  Q.  B.  315;  Lyon  v.  Greenhow,  8  Times 
L.  Rep.  457.  See  also  Waller  v.  Andrews,  3 
M.  &  W.  312;  Wilkinson  v.  Collyer,  13  Q.  B. 
D.  x.  Compare  Thompson  v.  Lapworth,  L.  R. 
3  C.  P.  149;  Batchelor  v.  Bigger,  60  L.  T.  N. 
S.  416;  Aldridge  v.  Feme,  17  Q.  B.  D.  2t2; 
Gardner  v.  Furness  R.  Co.,  447  J.  P.  232. 

4.  Wilkinson  v.  Collyer,  13  Q.  B.  D.  1. 

5.  United  States  and  Canada  Rule  —  Massachu- 
setts.—  Codman  v.  Johnson,  104  Mass.  491; 
Curtis  v.  Pierce,  115  Mass.  186;  Walker  v. 
Whittemore,  112  Mass.  187;  Blake  v.  Baker, 
115  Mass.  188. 

New  York.  —  Arthur  v.  Hatly,  (Supm.  Ct. 
Spec.  T.)  17  Misc.  (N.  Y.)64i;  Post  v.  Kearney, 
2  N.  Y.  394,  51  Am.  Dec.  303,  affirmed  1  Sandf. 
(N.  Y.)  105;  Trinity  Church  v.  Cook,  (Supm. 
Ct.  Spec.  T.)  11  Abb.  Pr.  (N.  Y.)37i;  Bleecker 
v.  Ballou,  3  Wend.  (N.  Y.)  263;  Oswald  v. 
Gilfert,  11  Johns.  (N.  Y.)  443;  New  York  v. 
Cashman,  10  Johns.  (N.  Y.)  96;  Asior  v. 
Miller,  2  Paige  (N.  Y.)  68.  Compare  Sharp 
v.  Speir,  4  Hill  (N.  Y.)  76. 

Ohio.  —  Borgman  v.  Spellmire,  7  Ohio  Dec. 
344- 

Pennsylvania.  —  Miller  v.  Lankard,  1  Pittsb. 
(Pa.)  75 ;  Griffen  v.  Phoenix  Potterv  Co.,  14  W. 
N.  C.  (Pa.)  266,  affirming  16  Phila.  (Pa.)  569, 
39  Leg.  Int.  (Pa.)  119.  Compare  Pray  v.  North- 
ern Liberlies,  31  Pa.  St.  69. 

Canada.  —  Boulton  v.  Blake,  12  Ont.  532 
("  ail  taxes,  rates,  duties,  and  assessments  "). 

Compare  Love  v.  Howard,  6  R.  I.  116. 

Invalid  Assessments.  —  The  lessee's  covenant 
to  pay  "  all  assessments  "  of  course  includes 
only  valid  assessments,  and  cannot  be  made  to 
extend  to  assessments  which  are  unenforceable 
on  account  of  invalidity.  Clark  v.  Coolidge,  8 
Kan.  189.  See  also  Scoll  v.  Society,  etc.,  (Neb. 
1900)  8x  N.  W.  Rep.  624. 
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duties,"  1  to  pay  "  all  taxes,  charges,  and  impositions,"  2  or  to  pay  "all  taxes 
and  reprises."  :t  It  has  been  held  that  a  covenant  by  a  lessee  to  pay  all 
"  assessments"  levied  on  the  demised  premises  did  not  include  the  annual 
city,  county,  or  state  taxes  for  general  purposes.4  In  place  of  a  general  cove- 
nant to  pay  all  assessments  upon  the  premises  for  public  improvements,  the 
covenant  sometimes  expressly  provides  what  assessments  shall  be  paid  by  each 
party.5 

Taxes  imposed  by  Subsequent  statutes.  —  It  has  been  held  that  a  covenant  to  pay 

all  taxes  during  the  term  applies  only  to  taxes  then  in  use,  and  does  not 
include  a  new  tax  created  by  statute  after  the  term  begins."  In  a  number  of 
cases,  however,  the  covenant  has  been  considered  broad  enough  to  cover  taxes 
or  assessments  authorized  by  subsequent  statutes.7 

3.  Breach  of  Covenant  —  a.  In  GENERAL.  —  The  gist  of  a  covenant  by  the 
lessee  to  pay  taxes,  etc.,  is  that  the  landlord  shall  not  be  required  to  pay 
them,  and  therefore  if  they  are  paid  by  a  forced  sale  of  the  lessee's  property 
there  is  no  breach  of  the  covenant.8  Where  the  time  when  the  lessee  is  to 
pay  the  taxes,  etc.,  is  not  expressly  stated,  he  should  pay  them  when  they 
become  due,9  and  to  put  the  lessee  in  default  it  is  not  necessary  that  the  lessor 
should  demand  their  payment.10 

b.  Remedy  for  Breach.  —  Not  only  may  the  lessor,  after  default  by  the 
lessee  in  paying  the  taxes  which  he  was  under  covenant  to  pay,  pay  them  and 
recover  the  amount  thereof  from  the  lessee,11  but  an  action  will  lie  at  the  suit 
of  the  lessor  for  the  amount  of  the  taxes  in  default  without  any  previous  pay- 
ment by  him. 154 

Demand  for  Payment.  —  An  express  covenant  by  the  lessee  to  pay  the  taxes 
assessed  upon  the  premises  imposes  a  primary  and  not  a  collateral  liability 
upon  him  to  pay  them,  and  the  lessor  may  maintain  an  action  against  him  for 
failure  to  pay  them,  without  first  demanding  their  payment.13 

1  Blake  v  Baker,  115  Mass.  18S;  Simonds  tenant's  leasehold  interest  and  of  buildings 
v  Turner,  120  Mass.  328.  erected  by  him  upon  the  premises  constitutes 

2  Bleecker  v.  Ballou,  3  Wend.  (N.  Y.)  263.  no  breach.    The  tax  was  satisfied  out  of  the 

3  Delaware  etc  ,  Canal  Co.  v.  Von  Storch,  tenant's  and  not  the  landlord  s  properly. 
5  Lack.  Leg.  N.  (Pa.)  80.  Goode  ?>.  Ruehle,  23  Mich  30. 

4.  Stephani  v.  Catholic  Bishop,  2  111.  App.  9.  Time  for  Payment.  -  Davis ,  i-.  Burrell 10 

„4         v  C.  B.  821,  70  E.  C.  L.  821;  McFarlane  v.  \\  U- 

b.  Exception  of  Permanent  Improvement  and  Im-  liams,  107  111.  33;  Ricou  v Hart,  47  La-  Ann- 
pro  vements  of  Extraordinary  Nature.  —  Ten  Eyck  1370;  Butler  v.  Mann,  52  Mo.  497- 
v    Protestant  Episcopal  Church,  (Supm.  Ct.  A  covenant  by  a  lessee  to  pay  taxes,  etc., 
Gen  T  )  20  Abb.  N.  Cas.  (N.  Y.)  150.  "  when  due  and  payable    does  not  require  him 

8.Davenantw.  Salisbury,  1  Vent.  223;  Devon-  to  pay  them  until  after  notice  by  the  receiver 

shire  v.  Barrow  Haematite  Steel  Co.,  46  L.  J.  of  taxes  ihat  they  are  due  and  payable.  Vvhit- 

O  B  D   435,  affirmed  2  Q.  B.  D.  286;  Love  v.  man  v.  Nicol,  38  N.  Y.  Super.  Ct.  528. 

Howard  6  R.  I.  116-  Second  Universalis!  Soc.  10.  Demand  by  Lessor  for  Payment.  -  Davis  v. 

v.  Providence,  6  R.  I.  235.    See  also  Brown  v.  Burrell,  10  C.  B.  821.  70  E.  C.  L.  S21.  Compare 

Wasrner   1  Pearson  (Pa.)  254.    Compare  Hart  Dockrill  v.  Schenk,  37  111.  App.  44- 

v.  Cornwall,  14  Conn.  228.  11.  Wills'  Successions  La  Ann .381 ;  Hack- 

7.  Simonds  v.  Turner,  120  Mass.  328;  Walker  ett  v.  Richards,  3  E.  D.  Smith  (N.  V .)  13:  ^al- 

v    Whittemore,  112  Mass.  187;    Bleecker  v.  lup  v.  Albany  R.  Co.,  7  Lans.  (N.  "\  .)  471- 

B  illou  3  Wend.  (N.  Y.)  263;  Post  v.  Kearney,  Where  Bankrupts  Occupy  Land  under  a  Lease  in 

2  M  Y'  394  51  Am.  Dec.  303;  Garners.  Han-  which  ihey  covenant  to  pay  the  taxes  on  the 

nah'  6  Duer(N.  Y.)  262;  Borgman  v.  Spellmire,  land,  but  they  fail  to  do  so,  and  the  lessor  pays 

7  Ohio  Dec  344  them,  he  is  not  entitled  to  claim  the  amount 

Where  a  lessee  covenants  to  pay  "all  *  *  *  of  such  payment  as  a  preferred  debt  in  bank- 
assessments  *  *  *  for  which  said  premises  ruptcy.  Matter  of  Parker,  6  Ben.  (U.  i>.) 
shall  be  liable,"  he  is  bound  to  pay  an  assess-  286. 

ment  subsequently  imposed  for  opening  a  12.  Vorse  v.  Des  Moines  Marble,  etc  Co., 

street  although  it  was  not  authorized  by  any  104  Iowa  541:  Muller  v.  Earle,  35_N.  ¥.  Super, 

law  existing  at  the  time  when  the  lease  was  Ct.  461;  Trinity  Church  v.  Higgins,  48  «•  *■ 

executed.    Post  v.  Kearney,  2  N.  Y.  394,  51  532.  reversing  4  Robt.  (N.   \ .)  I.  Compare 


Am.  Dec.  303.  Maille  v.  Richler,  2  Montreal  Leg.  N.  4U. 

8.'  Thus,  where  a  tenant  had  covenanted  in      Fontaine  v.  Schulenburg,  etc.,  Lumber  Co.,  109 
the' lease  to  pav  certain  assessments,  the  fact     Mo.  55,  32  Am.  St.  Rep.  64S. 
that,  under  a  warrant  for  the  collection  of  the         13.  Hooper  v.  Woolmer,  10  C.  B.  370,  70  c.. 
assessment,  the  tax  was  paid  by  a  sale  of  the      C.  L.  370. 
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c.  DAMAGES.  —  The  measure  of  damages  for  the  tenant's  breach  of  his 
covenant  to  pay  taxes  is  the  amount  of  taxes  unpaid,  with  interest.  Thus, 
if  the  tenant's  failure  to  pay  the  taxes  results  in  a  sale  of  the  demised  premises, 
the  landlord  can  recover  only  the  amount  of  the  taxes,  with  interest,  and  not 
the  value  of  the  demised  premises.1  And  in  Massachusetts  it  has  been  held 
that  the  lessor  cannot  recover  as  damages  the  costs  incurred  by  him  in  pro- 
ceedings against  the  lessee  to  compel  the  payment  of  the  taxes.3 

4.  By  and  Against  Whom  Covenant  Enforceable.  —  The  burden  of  a  covenant 
by  the  lessee  to  pay  taxes  and  assessments  runs  with  the  leasehold  and  binds 
the  assignee  of  the  lease.3  So  also  an  assignee  of  a  portion  of  the  premises  is 
bound  to  pay  a  proportionate  part  of  the  taxes;4  and  the  benefit  of  the  lessee's 
covenant  runs  with  the  reversion  so  as  to  be  enforceable  by  the  lessor's  grantee,5 
but  a  stranger  to  the  lease  cannot  enforce  the  lessee's  covenant  to  pay 
assessments.6 

XVII.  Covenant  by  Lessee  to  Insure  —  1.  In  General.  —  There  is  no 
implied  obligation  on  the  part  of  the  tenant  to  insure  the  premises,  and  it  has 
been  held  that  a  covenant  to  insure  is  not  "usual  "  within  the  meaning  of  an 
agreement  to  lease  with  usual  covenants.7  Leases,  however,  very  frequently 
contain  a  covenant  or  agreement  by  the  lessee  to  insure  the  premises  for  the 
benefit  of  the  lessor  or  to  keep  up  insurance  and  in  case  of  loss  to  apply  the 
insurance  money  to  rebuilding.8  Permitting  the  premises  to  remain  uninsured 
for  any  length  of  time  is  a  breach  of  a  covenant  to  keep  insured.9 


1.  Fontaine  v.  Schulenburg,  eic.  Lumber 
Co.,  109  Mo.  55,  32  Am.  St.  Rep.  648. 

2.  Sargent  v.  Pray,  117  Mass.  267. 

3.  Mason  v.  Smith,  131  Mass.  510;  Wills  v. 
Summers,  45  Minn,  go;  Post  v.  Kearney,  2  N. 
Y.  3g4,  51  Am.  Dec.  303;  West  Virginia,  etc., 
R.  Co.  v.  Mclntire,  44  VV.  Va.  210,  citing  12 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  1022. 
See  also  Fontaine  v.  Schulenburg,  etc.,  Lum- 
ber Co.,  log  Mo.  55,  32  Am.  St.  Rep.  648. 

Purchaser  of  Leasehold  at  Judicial  Sale.  —  In  re 
Huidell,  16  Fed.  Rep.  373. 

4.  Ellis  v.  Bradbury,  75  Cal.  234.  Compare 
Gower  v.  Postmaster-Gen.,  57  L.  T.  N.  S.  527. 

5.  Hendrix  v.  Dickson,  6g  Mo.  App.  ig7. 

In  Wills  v.  Summers,  45  Minn,  go,  it  was 
held  that  where  the  lessor  conveys  his  rever- 
sion with  covenant  against  incumbrance,  and 
at  the  time  there  are  tax  liens  on  the  premises, 
which  taxes  the  lessee  had  covenanted  to  pay, 
and  the  lessor  pays  such  taxes  to  remove  the 
incumbrance,  he  is  subrogated  to  the  right  of 
the  grantee  of  the  reversion  with  regard  to  the 
enforcement  of  the  lessee's  liability  for  repay- 
ment. See  also  Mason  v.  Smith,  131  Mass.  510. 
where  a  lessee,  after  assignment,  paid  taxes, 
and  was  allowed  to  recover  the  amount  from 
his  assignee. 

6.  Thus,  in  Davis  v.  Cincinnati,  36  Ohio  St. 
24,  it  was  held  that  an  assessment  for  the  con- 
struction of  a  sewer  could  not  be  personally 
enforced  against  the  lessee  by  the  municipality, 
though  the  lessee  covenanted  in  his  lease 
to  pay  all  assessments  upon  the  property 
demised. 

7.  No  Implied  Duty  to  Insure.  —  Cosser  v.  Col 
ling,  3  Myl.  &  K.  283. 

Upon  the  Question  of  Insurable  Interest  see  the 
title  Fire  Insurance,  vol.  13,  p.  160. 

8.  Covenants  by  Lessee  to  Insure.  —  Reynard 
v.  Arnold,  L.  R.  10  Ch.  386;  Rogers  v.  Tudor, 
6  Jur.  N.  S.  6g2;  Mayhew  v.  Hardesty,  8  Md. 
479- 

For  the  construction  of  a  covenant  by  the 
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lessee  of  part  of  a  building  to  pay  an  increase 
in  the  insurance  rate  on  stock  of  other  tenants, 
see  Noel  v.  Herman  Bencke  Lithograph  Co., 
(N.  Y.  Super.  Ct.  Gen.  T.)  33  N.  Y.  St.  Rep. 
75g.  See  also  Quincy  v.  Carpenter,  135  Mass. 
102. 

An  agreement  by  the  lessee  to  insure  is  pre- 
sumed to  contemplate  insurance  against  fire. 
Rhone  v.  Gale,  12  Minn.  54. 

Certainty.  —  A  covenant  by  the  lessee  to  in- 
sure and  keep  insured  the  demised  premises 
in  a  given  sum  "  in  some  sufficient  insurance 
office"  is  not  void  for  uncertainty.  Doe  v, 
Shewin,  3  Campb.  134. 

Construction  of  Covenant  with  Regard  to 
Amount  of  Insurance.  —  Heckman  v.  Isaac,  6  L. 
T.  N.  S.  383;  Guetzkow  Brothers  Co.  v.  Breese, 
g6  Wis.  5gf. 

Who  Entitled  to  Insurance  Money.  —  Where  a 
tenant  is  authorized  by  the  lease  to  insure  and 
deduct  the  premiums  from  the  rent,  the  land- 
lord is  entitled  to  the  insurance  money  though 
the  insurance  is  taken  out  in  the  name  of  a 
creditor  of  the  tenant.  Temnen  v.  Sayre,  8  Ky. 
L.  Rep.  421. 

Substantial  Performance. —  Insurance  in  the 
name  of  the  lessor  is  a  substantial  performance 
of  the  lessee's  covenant  to  insure  in  the  names 
of  himself  and  his  lessor.  Havens  v.  Middle- 
ton,  17  Jur.  271. 

If  the  covenant  is  to  insure  in  the  name  of 
the  lessor,  there  is  not  a  performance  if  the 
lessee  adds  his  own  name.  Penniall  v.  Har- 
borne,  12  Jur.  isg. 

And  a  covenant  to  insure  for  the  lessor's 
benefit  is  not  complied  with  by  effecting  insur- 
ance in  the  lessee's  own  name.  Keteltas  v. 
Coleman,  2  E.  D.  Smith  (N.  Y.)  408.  But  it 
has  been  held  that  such  a  covenant  was  per- 
formed where  the  lessee  took  a  policy  for  the 
benefit  of  both  himself  and  the  lessor,  accord- 
ing lo  their  respective  interests.  Sherwood  v. 
Harral,  3g  Conn.  335. 
9.  Breach  of  Covenant.  —  Doe  v.  Peck,  1  B.  & 
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Effect  npon  Eent.  -  It  has  been  held  that  a  stipulation  by  the  lessee  to  insure 
for  the  benefit  of  the  lessor  qualifies  the  stipulation  for  payment  of  rent,  and 
that  as  the  former  becomes  operative  the  latter  ceases  to  have  force. 

2  Remedy  for  Enforcement  -  Forfeiture.  —  A  forfeiture  provided  for  in  the  lease 
for  failure  of  the  lessee  to  insure  will  be  enforced,2  and  a  covenant  to  keep  the 
premises  insured  is  a  continuing  covenant  so  that  a  waiver  of  the  cause  of 
forfeiture  for  one  breach  will  not  prevent  a  forfeiture  for  a  subsequent  breach. 
A  court  of  equity  will  not  relieve  against  a  forfeiture  for  breach  of  a  covenant 

t0  ActionC*for  Damages.  -  The  lessor  may  also  recover  damages  for  ^  lessee's 
breach  of  his  covenant  to  insure,5  and  if  the  lessor  himself  takes  out  the  insur- 
ance he  may  recover  from  the  lessee  the  amount  of  the  premiums  paid. 

3  Bv  and  Against  Whom  Enforceable.  —  A  covenant  by  the  lessee  to  insure 
and  "lay  out  the  insurance  money  upon  the  premises  is  a  real  covenant  which 
runs  with  the  land  and  may  be  enforced  by  the  assignee  of  the  reversion'  and 
lo-ainst  the  assignee  of  the  lessee.8 

g  XVIII  Assignments  of  Leasehold  Estate- 1.  What  Constitute!  Assign- 

ment-rt.'  In  General.  -  A  lessee's  parting  with  his  interest  in  the  whole  of 
the  leasehold  estate  for  the  balance  of  his  term,9  or  with  his  interest  in  a  part  of 


Ad.  428,  20  E.  C.  L.  417.    Compare  Doe  v. 
Laming,  4  Campb.  73. 

In  Penniall  v.  Harborne,  I2jur.  159,  leaving 
part  of  premises  uninsured  for  two  months 
was  held  to  constitute  a  breach. 

1.  Whitaker  v.  Hawley,  25  Kan.  674,  37  Am. 
Rep.  277.  30  Kan.  317.  _  _ 

2.  Forfeiture.  —  Mills  v.  Griffiths,  45  L.  J.  y. 
B  771-  Penniall  ».  Harborne,  12  Jur.  159;  Doe 
v.  Ulph,  13  Q.  B.  204,  66  E.  C.  L.  204. 

If  the  lessor  leads  the  lessee  to  believe  that 
he  himself  has  effected  the  insurance,  he  can- 
not enforce  a  forfeiture  for  breach  of  the  cove- 
nant by  the  lessee.  Doe  v.  Sutton,  9  C.  &  1  . 
706,  38  E.  C.  L.  299. 

Burden  to  Prove  Noninsurance.  —  Where  the 
lessor  seeks  10  enforce  a  forfeiture  for  non- 
insurance,  the  t  urden  is  upon  him  to  prove  that 
the  property  was  not  insured,  and  the  lessee  s 
mere  failure  to  produce  the  policy  when  re- 
quired by  the  lessor,  and  its  nonproduction  at 
the  trial  after  notice,  do  not  constitute  prima 
facie  evidence  against  the  lessee.  Doe  v. 
Whitehead,  8  Ad.  &  El.  571,  35  E.  C  L.  458. 

Sufficiency  of  Proof  of  Failure  of  Lessee  to  In- 
sure. -  Chaplin  v.  Reid,  1  F.  &  F.  315;  Mon- 
tressor  v.  Williams,  I  L.  J.  Ch.  151. 

3.  Continuing  Breach.  —  Doe  v.  Peck,  1  ti.  « 
Ad.  428,  20  E.  C.  L.  417.  See  also  Doe  v. 
Gladwin,  6  Q.  B.  953-  5i  E.  C.  L.  953. 

Proof  of  Continuing  Breach.  —  Price  v.  Wor- 
wood,  4  H.  &  N.  512. 

4  Rolfe  v.  Harris,  2  Price  206,  note;  Rey- 
nolds v.  PiU,  igVes.  Jr.  134;  White  r.  Warner, 
2  Meriv.  459;  Green  v.  Bridges,  4  =»n>-  9°: 
Meek  v.  Carter,  4  Jur.  N.  S.  992. 

Statutory  Provision  for  Belief.  —  Page  v.  Ben- 
nett, 6  Jur.  N.  S.  419-  ^  „ 

6.  Action  for  Damages.  —  Fry  v.  Fry,  27  beav. 
146-  Rhone  v.  Gale,  12  Minn.  54. 
Measure  of  Damages.  —  Hey  v.  Wyche,  6  Jur. 

Covenant  by  Sublessee.  —  Where  a  sublessee 
covenants  to  insure,  and  by  reason  of  his  fail- 
ure to  do  so  his  sublessor  incurs  a  forfeiture 
of  his  term,  the  sublessor  cannot  recover  as 
damages  the  value  of  his  teversionary  interest. 
Logan%.  Hall..  4  C.  B.  598,  5&  E.  C.  L.  598 


6.  Recovery  of  Premiums  Paid  by  Lessor.  — 

Mayhew  v.  Hardesty,  8  Md.  479;  Masury  v. 
South  worth,  9  Ohio  St.  340. 

In  Woodbridge  *.  Richardson,  2  Thomp.  & 
C  (N.  Y.)  418,  a  lessee  covenanted  to  insure 
for  the  benefit  of  the  lessor.  He  requested  the 
lessor  to  insure  for  him,  with  which  request 
ihe  lessor  complied.  It  was  held  that  the 
surety  on  the  lease  was  not  liable  to  the  iessor 
for  the  amount  of  the  premium  paid  by  him. 

7  Assignee  of  Beversion.  —  Vernon  v.  Smith, 

5  B.  &  Aid.  1,  7  E.  C.  L.  3;  Masury  v.  South- 
worth,  9  Ohio  St.  340.  _    .  , 

8.  Assignee  of  Term.  —  Vernon  v.  Smith,  5  ». 

6  Aid.  1,  7  E.  C.  L.  3;  Masury  v.  Southworih, 
q  Ohio  St.  340.  See  also  Thomas  v.  Von- 
kapff.  6  GUI  &  J.  (Md.)  372;  Mayhew  v. 
Hardesty,  8  Md.  479-  ,      .  ,  ... 

9  Transfer  of  Interest  in  Whole  of  Leasehold 
Estate  —  England.  —  Hicks  v.  Downing,  1  Ld. 
Rayra.  99;  Pluck  v.  Digges,  5  Bhgh  N.  S.  31; 
Wollaston  v.  Hakewill,  3  M.  &  G.  297,  42  E. 
C  L  161  •  Baker  v.  Goslling,  1  Bing.  N.  Cas. 
19,  27  E.  C.  L.  292.  Compare  Preece  v.  Corne, 
5  Bing.  24,  15  E.  C.  L.  353- 

California.  —  Smiley  v.  Van  Winkle,  6  Cal. 

605.  _  - 

Illinois.  —  Sexton  v.  Chicago  Storage  Co., 
129  Dl-  3l8,  16  Am.  St.  Rep.  274. 

Massachusetts.— McNeil  v.  Kendall,  128  Mass. 
245,  35  Am.  Rep.  373- 

Michigan.  —  Lee  v.  Payne,  4  Mich.  106. 

Minnesota.  —  Craig  v.  Summers,  47  Minn. 
189. 

Mississippi.  —  Doty  v.  Helh,  52  Miss.  530. 

Missouri.  —  St.  Joseph,  etc.,  R.  Co.  z:  St. 
Louis,  etc.,  R.  Co.,  135  Mo.  175- 

New  Hampshire.  —  Dartmouth  College 
Clough,  8  N.  H.  22. 

New  Jersey.  —  Firth  v.  Rovve,  53  N.  J.  Eq. 

52O. 

New  York.  —  Stover  v.  Chasse,  (C.  PI.  Gen 
T  )  6  Misc.  (N.  Y.)  394;  Constantine  v.  Wake 
1  Sweeny  (N.  Y.)  239;  Clark  v.  Aldrich  4  N 
Y  App.  Div.  523;  Kelly  v.  Smith,  (C.  PI.  Gen 
T.)  45  N.  Y.  St.  Rep.  49;  Bedford  v.  Terhune 
30  N.  Y.  453,  86  Am.  Dec.  394;  Keeler  v.  Keeler 
102  N.  Y.  30. 
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the  demised  premises  for  the  entire  term,1  constitutes  an  assignment  or  assign- 
mart  pro  tanto  of  the  lease,  and  the  person  to  whom  such  an  interest  is  con- 
veyed becomes  an  assignee  of  the  term  with  all  the  rights  and  liabilities 
incident  to  such  a  position. 

Form  of  Transfer  Immaterial.  —  It  is  immaterial  by  what  kind  of  an  instrument 
or  conveyance  the  term  is  so  disposed  of.a  Thus,  the  grantee  or  nominal 
lessee  becomes  an  assignee  if  the  lessee  executes  a  quitclaim  deed  of  his  rights 
in  the  leasehold  estate,-*  or  executes  an  instrument  purporting  to  be  a  lease  or 
demise  of  the  premises  for  the  balance  of  his  unexpired  term  or  a  period 
exceeding  his  term/*  or  conveys  the  premises  in  fee  simple.5  To  constitute 
an  assignment  the  lessee  must,  however,  part  with  his  entire  interest  in  the 
whole  or  a  part  of  the  premises.® 

Associating  Third  Persons  as  Tenants  in  Common.  —  The  lessee's  association  of  third 


Pennsylvania.  —  Lloyd  v.  Cozens,  2  Ashm 
(Pa.)  131. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Settegast,  79 
Tex.  256;  Forrest  v.  Durnell,  86  Tex.  647. 

Operating  Contract.  —  In  St.  Joseph,  etc.,  R. 
Co.  v.  St.  Louis,  etc.,  R.  Co.,  135  Mo.  173,  'the 
transaction  in  quesiion,  between  a  lessee  of  a 
railway  and  a  third  person  for  the  operation 
of  the  railway,  was  held  to  be  an  operating 
contract  merely,  and  neither  an  assignment 
nor  a  subletting  of  the  railway. 

1.  Transfer  of  Entire  Interest  in  Part  of 
Premises  —  England.  —  Wollaston  v.  Hakewill, 
3  M.  &  G  297,  42  E.  C.  L.  161;  O'Connor  v. 
O'Connor,  19  W.  R.  90.  Compare  Berney  v. 
Moore,  2  Ridg.  P.  C.  323. 

California.  —  Ellis  v.  Bradbury,  75  Cal.  234. 
Illinois.  —  Babcock  v.  Scoville,  56  111.  461" 
Kentucky.  —  Cook  v.  Jones,  96  Ky.  283;  Cox 
v.  Fenwick,  4  Bibb  (Ky.)  538. 
Maryland.  —  Myers  v.  Silljacks,  58  Md.  319. 
Massachusetts.  —  Daniels  v.  Richardson,  22 
Pick.  (Mass.)  565. 
Michigan.  —  Lee  v.  Payne,  4  Mich.  106. 
Mississippi.  —  Doty  v.  Heth,  52  Miss.  535; 
Harris  v.  Frank,  52  Miss.  155. 

New  York.  —  Stover  v.  Chasse,  (C.  PI.  Gen. 
T.)  6  Misc.  (N.  Y.)  394;  Main  v.  Davis,  32 
Barb.  (N.  YO461;  Van  Rensselaer  v.  Jones,  2 
Barb.  (N.  Y.)  643;  Van  Rensselaer  v.  Bone- 
steel,  24  Barb.  (N.  Y.)  365;  Van  Rensselaer  v. 
Bradley,  3  Den.  (N.  Y.)  135,  45  Am.  Dec.  451. 

North  Carolina.  —  Lunsford  v.  Alexander  4 
Dev.  &  B.  L.  (20  N.  Car.)  40. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Settegast,  79 
Tex.  256. 

Vermont.  —  Pingrey  v.  Watkins,  15  Vt.  479. 
In  Fulton  v.  Stuart,  2  Ohio  215,  15  Am. 
Dec.  542,  where  a  lessee  assigned  part  of  the 
leased  premises  for  the  whole  unexpired 
period  of  his  lerm,  it  was  held  that  the  trans- 
action was  a  subletting  and  not  an  assign- 
ment, and  therefore  that  the  lessor  could  not 
sue  the  sublessee  for  rent  accruing  on  the 
original  demise.  Compare  also  Shannon  v. 
Grindstaff,  n  Wash.  536.  See  infra,  this  sub- 
section, Subletting. 

2.  Manner  of  Transfer  of  Interest  Immaterial  — 
California.  —  McSeran  v.  Benton,  43  Cal.  467. 

Indiana.  —  Indianapolis  Mfg.,  etc.,  Union  v. 
Cleveland,  etc.,  R.  Co.,  45  Ind.  281. 

Kentucky.  — -  Trabue  v.  McAdams,  8  Bush 
(Ky.)  77- 

Minnesota.  —  Craig  v.  Summers,  47  Minn. 
189. 
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Missouri. — St.  Joseph,  etc.,  R.  Co.  p.  St. 
Louis,  etc.,  R.  Co.,  135  Mo.  173. 

New  York.  —  Consianiine  v.  Wake,  1  Sweeny 
(N.  Y.)  239;  Clark  v.  Greenfield,  (C.  PI.  Gen. 
T.)  13  Misc.  (N.  Y.)  124;  Stover  v.  Chasse,  (C. 
PI.  Gen.  T.)  6  Misc.  (N.  Y.)  394;  Woodhull 
v.  Rosenthal,  61  N.  Y.  382. 

Thus  an  agreement  whereby  a  lessee  sells 
to  another  the  right  to  use  and  possess  the 
demised  premises  as  long  as  the  lessee  could 
use  and  possess  them  is  an  assignment. 
Indianapolis  Mfg.,  etc.,  Union  v.  Cleveland' 
etc.,  R.  Co.,  45  Ind.  281. 

By  Bill  of  Sale.  —  Clark  v.  Greenfield,  (C.  PI 
Gen.  T.)  13  Misc.  (N.  Y.)  124. 

Equitable  Interest  in  Term.  —  A  decree  of 
sale  in  a  court  of  chancery,  foreclosing  a 
builder's  lien  on  a  leasehold  estate,  does  not 
invest  the  complainant  with  a  legal  title  so  as 
to  render  him  liable  on  the  lessee's  covenants 
contained  in  the  lease,  and  a  court  of  equity 
will  not  compel  him  to  take  an  assignment  of 
the  lease  so  as  to  render  him  liable  thereon. 
Merchants'  Ins.  Co.  v.  Mazange,  22  Ala.  168. 

3.  Quitclaim  Deed.  —  Congregational  Soc  v 
Rex,  (Vt.  l88q)  17  Atl.  Rep.  719. 

4.  Lease  for  Unexpired  Term  —  England.  — 
Wollaston  v.  Hakewill,  3  M.  &  G.  297,  42  E. 
C.  L.  161  Baker  v.  Gostling,  4  Moo.  &  S.  539' 
Beadman  v.  Wilson,  L.  R.  4  C.  P.  57. 

Canada.  —  Selby  v.  Robinson,  15  U  C  C 
P.  370. 

United  States.  —  Mulligan  v.  Hollingswoi th, 
99  Fed.  Rep.  216. 

California.  —  Smiley  v.  Van  Winkle,  6  Cal. 
605;  Schilling  v.  Holmes,  23  Cal.  227;  Blu- 
menberg  v.  Myres,  32  Cal.  93,  91  Am.  Dec.  560. 

Illinois.  —  Sexton  v.  Chicago  Storage  Co 
129  111.  318,  16  Am.  St.  Rep.  274. 

Minnesota. — Craig  v.  Summers,  47  Minn 
189. 

New  York.  —  Stewart  v.  Long  Island  R.  Co., 
102  N.  V.  601,  55  Am.  Rep.  844. 

Texas.  —  Campbell  v.  Cates,  (Tex.  Civ.  Ann. 
1899)  51  S.  W.  Rep.  268. 

Compare  Hammond  v.  Dean,  8  Baxt.  (Tenn  ) 
193. 

5.  Conveyance  in  Fee  Simple.  —  Peabody  v. 
Hewett,  52  Me.  33,  83  Am.  Dec.  486;  Presst- 
man  v.  Silljacks,  52  Md.  647;  Worthington  v. 
Lee,  61  Md.  530;  Lee  v.  Payne,  4  Mich.  106; 
De  Pere  Co.  v.  Reynen,  65  Wis.  271. 

6.  Entire  Interest  of  Lessee  Must  Be  Transferred. 
—  McNeil  v.  Kendall,  128  Mass.  245,  35  Am. 
Rep.  373. 
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Sansier  to  it  of  the  leasehold  w^U  -nstUute  an  assent  ^  ^ 

"■'fSmiK-  Kbtea*  or  underlease  is  constituted  where  the  lessee 
demises The  whole  or  a  part  of  the  premises  for  a  portion  of  the  unexp.red 

°'       T™  onstiT^e  Effi^ME^  -  ,« 
sublease.  T,     ,    .  .1    t  tj  e  iessee  reserves  in 

for  nonpayment."  receiving  from  a  lessee  the  interest  in  his 

whoTeTennrncrte  UabTl^nae„'eassignee  to  the  original  iessor.  the  trans- 

v  Kelley,  12  Iowa  319;  Post  v.  Kearney,  2  N. 
Y  304,  5i  Am.  Dec.  303;  Martin  v.  O  Conner 
43  Barb.  (N.  Y.)  5H;  Collins  7,  Hasbrouck,  56 
N  Y  157  15  Am.  Rep.  407;  Ganson  v.  1  lttt, 
71  N*Y  48.  See  also  Dunlap  v.  Bullard,  131 
Mass.  161;  Post  v.  Kearney,  2  N.  Y.  394.  5- 

A8  '  Reservation  of  Rent.  —  Palmer*  Edwards, 
1  Dougl.  187,  note;  Hazeldine  v.  Beaton  1 
Cab  &  EI.  40;  Baker  v.  Gosthng.  4  Moo.  &  b. 
53"  Firth  I.  Rowe,  53  N.  J.  Eq  520;  Wood- 
hul  v.  Rosenthal,  61  N.  Y.  383-  Compare 
Preece  v.  Corrie,  2  M.  &  P.  57:  Berney  v. 
Moore,  2  Ridg.  P.  C.  323-  . 

9  With  Power  of  Re-entry  —  England  — 
Wollaston  p.  Hakewill.  3  Scott  N.  R.  616; 
Beardman  v.  Wilson,  L.  R.  4  C  P.  57;  Palmer 
v  Edwards.  1  Dougl.  187,  note;  Parmenter  v 
Webber,  8  Taunt.  593.  4  E.  C  L.  214.  Thorn 
v  Woollcombe,  3  B.  &  Ad.  586,  23  E.  C.  L. 
i47;  Pluck  Digges,  5  Bligh  N.  S.  3t;  Smith 
1  Mapleback,  1  T.  R.441;  Bryant  v  Hancock. 


1.  Hargrave  v.  King,  5  Ired-  Ecl-  (+°  N" 
Car.)  430.  VT  TT 

2.  Emery  ...  Hill.  67  N.  H.  33°-    „  , 

3.  Securing  Cultivator  for  Lands  -  Bedford  v. 
Graybill,  7  Ky.  L.  Rep.  372;  McLaughlin  p. 
Kennedy,  49  N.  J.  L.  519. 

4.  Subletting  -  Af«»*.  -  Wheeler  v.  Hill,  16 

M^?W.  -  Mayhew  p.  Hardesty,  8  Md. 

^Michigan. -Lee  r.  Payne,  4  Mich.  106. 
Mississippi.  -  Doty  p.  Heth.  52  Miss.  530. 
Missouri.  —  St.  Joseph,  etc.,  R.  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  135  Mo.  173- 

ATirw  Hampshire.  —  Dartmouth  College  v. 
Clough,  8  N.  H.  22;  Austin  v.  Thomson,  45 

^'NewYork.  -  Bedford  v.  Terhune,  30  N.  Y. 
453,  86  Am.  Dec.  3941  Constantiue  v.  Wake  1 
Sweeny  (N.  Y.)  239;  Stover  ».  Chasse,  C  P  . 
Gen  T  )  6  Misc.  (N.  Y.)  394".  Collins  v  Has- 

brouck,  56  N.  Y.  157.  15  Am.  Rep.  407.  Stew  -  ^q^b.'^^.'is  Times  L.  ReP:  490.  „  , 
art  r.  Long  Island  R.  Co..  102  N.  Y.  601,  5d  ^S^f  _  Smilev  v.  Van  Winkle,  6  Cal 
Am.  Rep.  844 


7V«m  —Gulf,  etc.,  R.  Co.  r.  Settegast,  79 
Tex  256-  Forrest  v.  Durnell,  86  Tex.  647. 
Wisconsin.—  Cross  v.  Upson,  17  Wis.  618. 
5  Extent  of  Reversionary  Interest  Retained 
Immaterial. -Crusoe  v.  Bugby,  3  Wils  C  PI. 
234-  Sexton  v.  Chicago  Storage  Co.,  129  111. 
318.'  16  Am.  St.  Rep.  274;  Collamer  v  Kelley 
12  Iowa  319;    Van  Rensselaer  v.  Gallup,  5 
Den.  (N.  Y.)  454;  Piggot  v.  Mason,  1  Paige 

(N6  Reservation  ot  Last  Day.  -  Davis  v.  Morris, 
,6  N  Y.  569,  affirming  35  Barb.  (N.  Y.)  227. 

It  has  been  held  that  the  reservation  of  one 
day  of  the  term,  without  designating  it  as  the 
last  day,  would  not  prevent  the  transaction 
from  amounting  to  an  assignment  Jameson 
v  London,  etc.,  Loan,  etc.,  Co  27  Can.  Sup. 
Ct  4^5  reversing  23  Ont.  App.  602. 

%  Covenant  to  Redeliver  Possession.— Collamer 


%Hnois.  -  Sexton  v.  Chicago  Storage  Co.. 
120  111.  318,  16  Am.  St.  Rep.  274.  . 

Indiana  -  Indianapolis  Mfg..  etc..  Union 
v  Cleveland,  etc.,  R.  Co.,  45  lnd.  2S1. 

Minnesota.  -Ohio  Iron  Co.  -...Auburn  Iron 
Co.,  64  Minn.  404;   Craig  v.  Summers,  4/ 

MJV°wV«r*.  —  Stewart  v.  Long  Island  R.  Co.. 
ir.2  N  Y  601.  55  Am.  Rep.  844:  Stover  *. 
Chasse,  (C.  PL  Gen.  T.)  6  Misc.  (N.  YO  394- 
Compare  Linden  v.  Hepburn.  3  Sandf  (N.  \ 
668;  People  v.  Robertson  39  Barb.  (N  Y  )? 
Martin  v.  O'Conner.  43  Barb.  (N.  Y.)  514, 
Townsend  v.  Read,  fN.  Y.  City  Ct.  Spec.  T.) 
15  Abb.  N.  Cas.  (N.  Y.)  285 

Pennsylvania.  -  Lloyd  v.  Cozens.  2  Asbm. 
(Pa  )  131 

But  see  Dunlap  v.  Bullard,  131  Mass.  161. 
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action  may  create,  if  so  intended,  the  relation  of  landlord  and  tenant  between 
the  lessee  and  the  sublessee,  on  the  principle  of  a  reversion  by  estoppel,  so  as 
to  confer  on  the  original  lessee,  as  against  the  sublessee,  the  rights  and'reme- 
dies  of  a  landlord.1  But  even  if  a  sublease  for  longer  than  the  residue  of  the 
original  term  leaves  in  the  sublessor  a  reversion  by  estoppel,  this  will  not  pass 
on  a  subsequent  assignment  by  the  sublessor,  so  as  to  enable  the  assignee  to 
sue  on  the  covenants  in  the  sublease.2 

c.  Necessity  for  Distinction  Between  Assignment  and  Sublease. 
—  There  is  great  necessity  for  a  careful  distinction  between  an  assignment  and 
a  sublease,  as  an  assignee  incurs  liabilities  and  acquires  rights  with  reference 
to  the  lessor,  by  reason  of  a  privity  of  estate,3  whereas  a  subtenant  is,  as  a 
general  rule,  under  no  obligation  to  any  one  except  his  immediate  lessor  or 
the  successors  in  interest  of  such  lessor,  and,  as  there  is  no  privity  of  estate  or 
contract  between  himself  and  the  original  lessor,  incurs  no  personal  liabilitv 
to  the  latter.4  3 

2.  General  Right  to  Assign  Leasehold  Estates  —  a.  In  Absence  of  Express 
Restrictions.  —  In  the  absence  of  an  express  restriction,  either  by  contract 
or  by  statute,  the  right  of  the  tenant  to  assign  his  leasehold  estate  is  incident 
to  every  tenancy  either  for  life,  for  years,  or  from  year  to  year,5  and  it  is  not 
necessary  that  the  lease  run  to  the  lessee  and  assigns.6  Tenants  at  sufferance 
or  at  will  have  no  estate  which  they  can  assign.7 

Renting  on  shares. —  In  Michigan  the  court  has  considered  a  lease  in  con- 
sideration of  a  share  of  the  crops  a  personal  contract,  as  the  amount  of  rent 
in  such  case  depends  on  the  character  and  skill  of  the  lessee,  and  has  held  that 
when  such  a  lease  also  gives  to  the  lessee  the  right  to  use  the  farming  imple- 

1.  England.  —  Pollock  v.  Stacy,  9  Q.  B.  1033, 
58  E.  C.  L.  1033. 

California.  —  Blumenberg  v.  Myres,  32  Cal. 
93,  91  Am.  Dec.  560. 

Georgia.  —  Sykes  v.  Benton,  90  Ga.  402. 

Massachusetts.  —  Patten  Deshon,  r  Gray 
(Mass.)  325;  Shumway  v.  Collins,  6  Gray 
(Mass.)  227. 

New  York.  —  Van  Rensselaer  v.  Hays,  19 
N.  Y.  68,  75  Am.  Dec.  278;  Linden  v.  Hep- 
burn, 3  Sandf.  (N.  Y.)  668;  Tyler  v.  Heidorn, 
46  Barb.  (N.  Y.)43g;  People  v.  Robertson,  39 
Barb.  (N.  Y.)  9;  Van  Rensselaer  v.  Read,  26 
N.  Y.  575;  Post  v.  Kearney,  2  N.  Y.  394,  51 
Am.  Dec.  303,  affirming  1  Sandf.  (N.  Y.)  105; 
Van  Rensselaer  v.  Slingerland,  26  N.  Y.  580; 
Demarest  v.  Willard,  8  Cow.  (N.  Y.)  206;  Wil- 
lard  v.  Tillman,  2  Hill  (N.  Y.)  274;  People  v 
Shorb,  14  Hun  (N.  Y.)  112. 

Pennsylvania.  —  Wallace  v.  Harmstad,  44 
Pa.  St.  492;  Adams  v.  Beach,  1  Phila.  (Pa.)  99, 
7  Leg.  Int.  (Pa.)  178.  See  also  Renkauff  v. 
Aronson,  13  Phila.  (Pa.)  87,  36  Leg.  Int.  (Pa.)  4. 

2.  Norris  v.  Craig,  43  W.  R.  480. 

3.  See  generally  the  cases  cited  throughout 
this  section. 

4.  See  supra,  this  subsection,  Subletting. 

5.  Leasehold  Estates  Assignable  at  Common  Law 
—  England. — Church  v.  Brown,  15  Ves.  Jr. 
264;  Doe  v.  Carter,  8  T.  R.  60;  Doe  v.  Porter^ 
3  T.  R.  13;  James  v.  Dean,  15  Ves.  Jr.  236. 

Alabama.  —  Nave  v.  Berry,  22  Ala.  382. 

California.  —  State  v.  McCauley,  15  Cal.  42g; 
Laffan  v.  Naglee,  9  Cal.  662,  70  Am.  Dec.  678.' 

Georgia.  —  Robinson  v.  Perry,  21  Ga.  183, 
68  Am.  Dec.  455;  Garner  v.  Byard,  23  Ga.  289^ 
68  Am.  Dec.  527;  Clark  v.  Herring,  43  Ga. 
226. 

Illinois.  —  Barnes  v.  Northern  Trust  Co., 
169  111.  112,  affirming  66  111.  App.  282,  and 
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citing  12  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  1029;  Howland  v.  White,  48  111.  App.  236. 
Indiana.  —  Nave  v.  Williams,  22  Ind.  368. 
Kentucky.  —  Montague  v.  Jamison,  16  Ky. 
L.  Rep.  238;  Connor  v.  Withers,  (Ky.  1899) 
49  S.  W.  Rep.  309. 

Maine.  —  Esty  v.  Baker,  48  Me.  495. 
Maryland.  —  Culbreth  v.  Smith,  69  Md.  450. 
Massachusetts.  —  Cooper  v.  Adams,  6  Cush., 
(Mass.)  87;  King  v.  Lawson,  98  Mass.  309. 

Minnesota.  —  Gould  v.  Sub-District  No.  3, 
8  Minn.  427. 

Mississippi.  —  Harris  v.  Frank,  52  Miss.  155. 
New  Hampshire.  —  Spear  v.  Fuller,  8  N.  H. 
174,  28  Am.  Dec.  391. 

New  York. — Livingston  v.  Stickles,  7  Hill 
(N.  Y.)  253;  Lynde  v.  Hough,  27  Barb.  (N. 
Y.)  415. 

North  Carolina.  —  Hudgins  v.  Wood,  72  N. 
Car.  256. 

Ohio.  —  Crowe  v,  Riley,  (Ohio  1900)  57  N.  E. 
Rep.  956. 

Pennsylvania. — Williams  v.  Downing  18 
Pa.  St.  60. 

Texas.  —  Menger  v.  Ward,  87  Tex.  622. 
Vermont.  —  Cooney  v.  Hayes,  40  Vt.  478, 
94  Am.  Dec.  425. 

The  Estate  of  a  Tenant  from  Year  to  Year  is 
not  terminated  by  his  death,  but  passes  to  his 
personal  representatives.    Doe  v.  Porter,  3  T 

R.  13. 

If  the  Leasehold  Is  Held  Adversely  to  the 

assignor,  the  assignment  is  void.  Mosher  v. 
Yost,  33  Barb.  (N.  Y.)  277. 

6.  Church  v.  Brown,  15  Ves.  Jr.  264;  Greena- 
way  v.  Adams,  12  Ves.  Jr.  395;  Spear  v.  Fuller, 
8  N.  H.  174,  28  Am.  Dec.  391. 

7.  See  the  title  Landlord  and  Tenant,  sec- 
tion Different  Kinds  of  Tenancies,  ante,  espe- 
cially at  p.  189.    And  see  Pinhorn  v.  Souster, 
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ments  of  the  lessor,  it  is  not  assignable.*  In  Nebraska  the  right  of  the  tenant 
to  assign  the  lease  has  been  upheld  where  the  crop  had  been  produced  but  not 
harvested  3  and  it  would  seem  that  the  fact  that  the  rent  is  payable  in  a 
share  of  the  crops  raised  constitutes  no  valid  reason  for  restricting  the  ten- 
ant's right  to  assign.3  .  .  T  ^  , 

b  Contract  Restrictions  on  Right  to  Assign  -(i)  In  General  - 
No  rule  of  public  policy  prohibits  the  lessor  from  restricting  or  absolutely 
taking  away  by  provisions  in  the  lease  the  general  right  of  he  tenant  to 
assi-n  his  term!*  A  prohibition  of  assignment  is  generally  effected  by  a  cove- 
nan?  on  the  part  of  the  tenant  not  to  assign  and  a  urther  provision  for  a  for- 
feiture of  the  lease  for  breach  of  the  covenant.5  1  he  provision  for  a  forfeiture 
is  very  essential  to  the  full  protection  of  the  lessor,  as,  in  case  of  a  mere  cove- 
nant not  to  assign  without  a  provision  for  re-entry  or  forfeiture  the  assign- 
ment itself  is  valid,  and  the  lessee  is  merely  liable  for  damages  for  breach  of 
the  covenant.6  So  also  an  assignment  of  a  lease,  though  in  violation  of  a  pro- 
vision against  assignment,  carries  title  to  the  leasehold  as  between  the  assignee 
and  a  stranger  '  or  as  between  the  lessee  and  his  assignee,8  or  as  between  the 
assignee  and  subtenants  of  the  lessee."  But  an  assignment  without  the  con- 
sent of  the  lessor  will  not  transfer  to  the  assignee  the  right  to  sue  the  lessor 
on  his  covenants  in  the  lease,  though  they  were  such  as  would  have  run  with 
the  term  had  the  leasehold  been  assignable.10 

Leases  in  Fee.  -  In  case  of  leases  in  fee  with  rent  reserved,  the  lessor  cannot 
restrain  the  power  of  alienation.11  .  .  .  . 

construction  of  Restrictive  Agreement.  -  Covenants  or  provisions  restraining  the 
power  of  the  lessee  to  assign  are  not  favored  and  are  strictly  construed  so 
that  the  language  must  be  clear  in  order  to  be  operative  as  a  res  ram 
Therefore  a  covenant  not  to  underlet  does  not  prevent  an  assignment ;  but  a 
covenant  not  to  "  let,  set,  or  demise  "  the  premises  or  any  part  thereof  has 
been  held  to  prohibit  an  assignment.1*  So  a  covenant  not  to  permit  any  per- 
son to  occupy  the  premises  without  the  lessor's  assent  has  been  held  to  pro- 
hibit an  assignment  without  his  assent.15 

(2)  Breach  of  Covenant  Against  Assignment  —  ^)  In  General.  —  I  o  consti- 
tute a  breach  of  covenant  not  to  assign,  a  valid  assignment  carrying  the  legal 
estate  is  required.16    Thus,  if  the  assignment  is  void  as  an  act  of  bankruptcy 

8  Exch.  763;  Carpenter  *  Colins,  Yelv.  73;  11.  De  Peys.er  V.  Michael,  6  N.  Y.  467,  57 

A  R4<paiil  v  Nurse  8  B.  &  C  488,  15  E.  C.  L.  joy,  8  Gray  (Mass.)  204. 

Ailing  46  Hun  (N  Y.)  5»2.  business  carried  on  upon  the 

7.  Hague      Ahren  (C.  C  A.)  3  *ea.  k  p  y                 ^  ^  ^  ^  rf  the  ises 

5^  »Sta  »  WMerS'St'S  Spear  v.      by  the  vendee,  without  an  express  "s.gnmen,. 

0  aV^i^K  QMB.  lessee  in  favor  of  a  third  person  has  been  heid 
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it  will  not  constitute  a  breach,1  nor  will  mere  negotiations  looking  towards  an 
assignment  constitute  a  breach.2  So  also  an  agreement  to  assign  3  though 
partly  executed  by  the  delivery  of  possession  and  part  payment  of 'the  con- 
sideration, without  the  execution  of  the  assignment,  so  as  to  convey  the  legal 
estate,  is  not  a  breach.4 

A  Mortgage  of  the  leasehold,  in  those  jurisdictions  in  which  a  mortgage 
carries  the  legal  estate,  is  a  breach  of  the  covenant,5  but  an  equitable  mort- 
gage by  deposit  of  the  lease  is  not  a  breach,6  nor  is  a  legal  mortgage  a  breach 
in  the  jurisdictions  in  which  a  mortgage  is  considered  merely  as  a  security  and 
not  as  conveying  any  estate ;  7  and  other  agreements  creating  an  equitable 
charge  upon  the  leasehold  constitute  no  breach.8 

(b)  involuntary  Assignments.  —  No  breach  of  a  general  covenant  not  to  assign  is 
constituted  by  an  involuntary  assignment  or  assignment  by  operation  of  law  • 
such  as  the  transfer  of  the  term  to  the  personal  representatives  of  the  lessee 
on  his  death,  and  the  subsequent  assignment  thereof  by  them  in  the  adminis- 
tration of  the  lessee  s  estate,1"  or  an  assignment  through  the  bankruptcy  or 
insolvency  of  the  lessee,11  or  the  sale  of  the  leasehold  estate  on  execution 
against  the  lessee,12  or  a  sale  on  foreclosure  of  a  mortgage  on  the  leasehold.13 
Where,  however,  the  lease  was  sold  on  execution  at  the  instance  of  the  lessee 


lo  constituie  a  breach  of  the  lessee's  covenant 
not  to  assign.  Gentle  z:  Faulkner,  68  L.  J. 
Q.  B.  848.  See  also  Richards  v.  Crawshay,  8 
Times  L.  Rep.  446. 

1.  Doe  v.  Powell,  5  B.  &  C.  308,  ir  E.  C.  L. 
241. 

2.  Gourlay  v.  Somerset,  1  Ves.  &  B.  73. 

3.  Agreement  to  Assign.  —  West  v.  Dobb  L 
R.  4  Q.  B.  634;  West  v.  Dobb,  39  L.  J.  p.  B. 
190;  Bristol  v,  Westcott,  12  Ch.  D.  461;  Liv- 
ingston v.  Stickles,  7  Hill  (N.  Y.)  253,  affirm- 
ing 8  Paige  (N.  Y.)  398. 

A  bond  by  the  lessee  to  convey  the  demised 
premises  is  not  an  assignment.  Mayhew  v 
Hardesly,  8  Md.  479. 

Delivery  of  Assignment.  —  Though  an  assign- 
ment of  the  lease  is  drawn  up  and  signed, 
there  is  no  breach  of  the  covenant  if  it  has  not 
been  delivered  to  and  accepted  by  the  assignee. 
Farnum  v.  Hefner,  92  Cal.  542. 

4.  Livingston  v.  Stickles.  7  Hill  (N.  Y  )  ^53 
affirming  8  Paige  (N.  Y.)  398. 

5.  Mortgage  of  Leasehold  Estate.  —  Becker  v. 
Werner,  98  Pa.  St.  555. 

In  Croft  v.  Lumley,  6  H.  L.  Cas.  672,  the 
execution  of  warrants  of  attorney  by  a  lessee 
and  the  entry  of  judgments  thereon  against 
him  were  held  to  constitute  no  breach  of  a 
covenant  not  to  "  charge  nor  encumber  the 
said  theatre  or  the  income  thereof,  or  the  lerms 
hereby  granted,  by  mortgaging:  the  same  or 
granting  any  rent  charges  or  any  other  incum- 
brance or  incumbrances  whatsoever." 

6.  Mortgage  by  Deposit  of  Title  Deeds.  —  Doe 
v.  Hogg,  4  Dowl.  &  R.  226,  16  E.  C.  L  196- 
Doe  v  Bevan,  3  M.  &  S.  353;  Doe  v.  Laming,' 
R.  &  M.  36;  Ex  p.  Cocks,  2  Deac.  14:  M'Kay  v 
M'Nally,  4  L.  R.  Ir.  438,  Exp.  Drake,  1  Mont. 
D.  &  De  G.  539. 

7.  Trimm  v.  Marsh,  54  N.  Y.  599,  13  Am 
Rep.  623;  Riggs  v.  Pursell  66  N.  Y.  193". 

8.  Bowser  v.  Coleby,  5  Jur.  1106. 

9.  Assignments  by  Operation  of  Law.  —  Wil- 
kinson :■.  Wilkinson,  Coop.  259;  Farnum  v. 
Hefner,  79  Cal.  575,  12  Am.  St.  Rep.  174,  92 
Cal.  542;  Medinah  Temple  Co.  v.  Currey  58 
111.  App.  433;  Parks  v.  Union  Mfg.  Co.,  14  ky. 
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L.  Rep.  206;  Smith  v.  Putnam,  3  Pick.  (Mas.) 
221;  Jackson  v.  Corliss,  7  Johns.  (N.  Y.)  531; 
Jackson  v.  Silvernail,  15  Johns.  (N.  Y.)  278; 
Charles  v.  Byrd,  29  S.  Car.  544. 

Assignment  to  Railway  Company  under  Lands 
Clauses  Acts.  —  Slipper  v.  Tottenham,  etc.,  R. 
Co.,  L.  R.  4  Eq.  112;  Baily  v.  De  Crespigny, 
L.  R.  4  Q.  B.  180. 

Receiver. —  In  Pennsylvania  an  assignment 
by  a  receiver  appointed  for  the  lessee  was  he'ld 
to  be  within  a  covenant  on  the  pari  of  the 
lessee  not  to  assign.    Spencer  v.  Darlington 
74  Pa.  St.  2S6. 

10.  Transfer  by  Death.— Seers  v.  Hind,  1  Ves. 
Jr.  295;  Roe  Harrison,  2  T.  R.  425;  Charles 
v.  Byrd,  29  S.  Car.  544.  See  also  Lee  v.  Lorsch, 
37  U.  C.  Q.  B.  262.  Compare  More's  Case, 
Cro.  Eliz.  26. 

Executors  May  Dispose  of  a  Lease  for  Years  as 
assets,  notwithstanding  a  proviso  or  covenant 
that  the  lessee  shall  not  alien.    Seers  v.  Hind, 

I  Ves.  295. 

11.  Bankruptcy  and  Insolvency. — Doez<.  Bevan, 
3  M.  &  S.  353;  Weatherall  v.  Geering,  12  Ves.' 
Jr.  504;  Doe  v.  Smith,  5  Taunt.  795,  1  E.  C.  L. 
270;  Elphinstone  v.  Monkland  Iron,  etc.,  Co., 

II  App.  Cas.  332;  Goring  v.  Warner,  7  Vin. 
Abr.  85,  pi.  9,  2  Eq.  Cas.  Abr.  100,  par.  3; 
Shee  v.  Hale,  13  Ves.  Jr.  404;  Doe  v.  Powell, 
5  B.  &  C.  308,  11  E.  C.  L.  241;  Philpot  v. 
Hoare,  2  Atk.  219;  Winter  v.  Dumerque,  12 
Jur.  N.  S.  726;  Rogers  v.  Bateman,  Flan.  & 
Kel.  432;  /;/  re  Wright,  2  Rev.  Crit.  482;  Allen 
v.  Bennett,  1  Fed.  Cas.  No.  214,  6Am.  L.  Rev. 
755;  Bemis  v.  Wilder,  100  Mass.  446.  Compare 
Matter  of  Breck,  8  Ben.  (U.  S.)  93,  4  Fed.  Cas. 
No.  1,822;  Matter  of  Fowler,  8  Ben.  (U.  S.) 
421. 

12.  Execution  Sale.  —  Doe  v.  Carter,  8  T.  R. 
57;  Philpot  z\  Hoare,  2  Atk.  219;  Farnum  v. 
Hefner,  79  Cal.  575,  12  Am.  St.  Rep.  174,  92 
Cal.  542;  Medinah  Temple  Co.  v.  Currey,  58 
III.  App.  433;  Jackson  v.  Corliss,  7  Johns.  (N. 
\)  53i;  Jackson  v.  Silvernail,  15  Johns.  (N. 
Y.)  27S;  Jackson  v.  Kipp,  3  Wend.  (N.  Y.)  230; 
Riggs  v.  Pursell,  66  N.  Y.  193 

13.  Riggs  v.  Pursell,  66  N.  Y.  193. 
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j  /;  A  General  Right  to  Assign. 

Alignments  of  Leasehold  Estate. 

i  u  ;»  ,1  hv  him  in  bad  faith  in  order  to  avoid  the  covenant,  it  was 
^•^^c^^bShe^  Of  course,  the  covenant  by  the  lessee 
not  to  assign  may  be  so  broad  as  to  cover  assignments  by  operation  of  law.* 
not  to  assign  m&y  uc  fi    f  ffi   creditors  is  treated  as  a 

A  Voluntary  Assignment :  J, th <»  *  Dreach  of  the  covenant  not  to  assign.' 
voluntary  "«^e^  *  same  footing  as  an  involun- 

A  Bequest  of  the  Term  by  the  ksse   «  P  Qf  th(f  covenant.4 

tary  assignment,  and  is  held  not  cocon .  .  colessees, 

a„  £L5J«r  ~  t^Ser  is  a  breach  of  the  covenant 
on  their  part  not  to  assign."  C0Venant  not  to  assign  is  broken  by  an 

TWafatSe  however,  only  so  far  as  regards  a  condition  or  provision  for  for- 


an  assignee        covenant  must  specifically  prohibit  assignment  by  the  lessee 


amaoes  in  an  action  ui  Luvcnam  »  "~  ■ — — 1> —       .  . 
Z?to  render  a  covenant,  by  the  lessee  not  to  a^.gn  bndng  upon 

e,  the  o 

°r  W  "iSS°-  The  measure  ol  damages  lor  a  breach  of  a  covenant  against 
assigning  or  underletting  premises  is  such  a  sun, 

C.  L.  83;  Cooper  Wyatt.  5  Madd.  482;  Lloyd  Jr.  13  Leed*  * •  _P  >  Doe  ^  p  .  fc. 
v  Crispe,  5  Taunt.  250,  1  E.  C.  L.  95,  Roe  v      Jones  V-J""\'  J  £  c  ,    lS-.  ^  achcr 

LTrisoPn;  2  T.  R  425;  Silcock  V  Farmer,  40  J^^^i,^^  &  B.  x88;  Chip- 
L.  T.  N.  S.  404;  Plat"  *  Johnson,  168  Pa.  St.  £  "J^*/*  g  ^al.  4g>  63  Am.  Dec.  So;  Kew 
47,  47  Am.  St.  Rep.  877-  M  Trainor    <;o  111.  App.  629;   Dougherty  w. 

43.  Assignments  for  Benefit  of  Credi ors  - ^Ie-     -  Tra  mo,   50  PP         ^  ^ 

^^Unmentinln^vencyHeldBrc^  ,  EcWein  (Supm.  O.  Spec.  T.)  gHjgPj 
of  Covenant  Not  to  Assign.  -  Magee  sr.  Rankin,      ^    \.)  445-     Q  ^  p  MunrQ  WalIer> 

29  U.  C.  Q.  B.  259-  ^        _  .  „        font  so-  Consolidated  Coal  Co.  v.  Schaefer. 

4.  Bequest  of  Leasehold.  -  Doe v  Be  van  3  M.     28  Ont  20  <~onsc 

&  S  361;  Crusoe  v.  Bugby,  3  Wils.  C.  PI.  237;  31  H»-  £PP-  3*4-                              c   p  so5; 

Fox  1  Swann,  Style  482.    Compare  Knight  8.  Varley        Copp                  r  q  ^  ^ 

Mory,  Co.  Eli*.  60;  Barry  v   Stanton.  Cro.  Paul  v  *ur^6        &  s4  Williams 

Eli/..  330;  Parry  w.  Herbert  4  Leon.  5.  K-  de    9   B  &  S.  740.    See  also  Winter  P. 

5.  Assignment  Between  Colessees.  -  \  arley  v.  Earle  .  9   «■  «             g      fi     Compare  Phil 
Coppard,  L.  R.  7  C.  P.  505..  not     Hoare  2  Atk.  219;  Randol  ».  Tatum,  98 

But  a  covenant  by  two  joint  lessees  of  land      pot  -  "f «c'c2  I3s  Mass.  «r; 

no.  to  assign  the  lease  or  permit  any  as sign-     Cal  390.  pl_  Gen.  T-)  3,  How.  Pr. 

ment  ihereof  by  bankruptcy  or  otherwise  with-     Siefke  . g  Kocn,  v 
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LEASES. 


General  Right  to  Assign. 


both  past  and  future.1  The  fact  that  the  lessor  accepts  a  surrender  from  the 
assignee  does  not  bar  an  action  by  him  against  the  lessee  for  breach  of  his 
covenant  not  to  assign.2 

(4)  Consent  to  Assignment.  —  If  the  lessor  consents  to  an  assignment  there 
is  no  breach  of  the  covenant  though  the  lease  requires  that  such  consent  be 
indorsed  on  the  lease  or  the  assignment.3 

The  Consent  of  an  Agent  of  the  lessor  who  was  authorized  only  to  collect  rents 
is  not  sufficient  to  authorize  an  assignment.4 

Withholding  Assent  to  Assignment.  —  Where  the  lessee  covenants  generally  not 
to  assign  without  the  consent  of  the  lessor,  the  lessor  may  of  course  arbitrarily 
refuse  his  consent  to  the  assignment,5  and  in  granting  his  assent  may  impose 
whatever  conditions  he  chooses.6 

c.  Statutory  Restrictions  on  Right  to  Assign.  —  In  some  jurisdic- 
tions the  statutes  prohibit  tenants  for  a  term  less  than  two  years  from  assign- 
ing without  the  assent  of  the  landlord.7  In  Texas  the  statutes  prohibit 
assignments  without  the  assent  of  the  lessor,  without  regard  to  the  duration 
of  the  term.8  And  in  Georgia  both  assignments  and  sublettings  by  a  lessee 
without  the  lessor's  consent  are  prohibited  by  the  code.9 

Effect  of  Assignment.  —  An  assignment  of  the  term  in  violation  of  the  statutory 
prohibition  is  not  void  between  the  parties,  and  therefore  the  assignee  has  a 
cause  of  action  against  the  lessee  for  refusal  to  put  him  in  possession,  though 
the  lessor  refused  to  consent  to  the  assignment, 10  but  so  far  as  regards  the 


1.  Damages.  —  See  Williams  v.  Earle,  L.  R.  3 
Q.  B.  739;  Lepla  v.  Rogers.  (1893)  1  Q.  B.  31; 
Patching  v.  Smith,  28  Ont.  201. 

2.  Hazlehurst  v.  Kendrick,  6  S.  &  R.  (Pa.) 
446. 

3.  Maule  v.  Beaufort,  1  Russ.  349;  In  re 
Ulster  Permanent  Bldg.  Soc,  13  L.  R.  Ir.  67. 

4.  Consent  of  Agent. — -Indianapolis  Mfg.,eic, 
Union  v.  Cleveland,  etc.,  R.  Co.,  45  Ind.  281. 

Where  a  lease  of  a  warehouse  by  a  railway 
company  prohibited  an  assignment  of  ihe  lease 
without  the  consent  of  the  su perintendent  of 
the  railway  company,  it  was  held  that  after 
the  railway  company  had  passed  into  the 
hands  of  a  receiver  the  person  managing  the 
road  under  ihe  supervision  of  the  receiver  was 
to  be  regarded  as  the  superintendent  of  the 
road  so  as  to  authorize  an  assignment  with  his 
assent.  Kansas  City  Elevator  Co.  v.  Union 
Pac.  R.  Co.,'  3  McCrary  (U.  S.)  463. 

5.  Withholding  Consent  to  Assignment.  — 
Weatherall  v.  Geering,  12  Ves.  Jr.  504. 

6.  See  /;/  re  Cosh,  (1897)  1  Ch.  9  75  L.  T.  N. 

S.  365. 

In  England  the  covenant  against  assignments 
without  the  lessor's  consent  often  provides 
further  that  such  consent  shall  not  be  with- 
held in  case  of  an  assignment  to  a  "  respect- 
able and  responsible  person,"  or  shall  not  be 
"  arbitrarily  "  or  "  vexatiously  and  unreason- 
ably "  withheld.  The  effect  of  such  a  provi- 
sion is  to  confer  on  the  lessee  the  right  to 
assign  if  the  consent  of  the  lessor  is  improperly 
refused.  Treloar  v.  Bigge,  L.  R.  9  Exch.  151; 
Hyde  v.  Warden,  3  Ex.  D.  72;  Sear  v.  House 
Property,  etc.,  Soc,  16  Ch.  D.  387;  White  v. 
Hay,  72  L.  T.  N.  S,  281;  Burford  v.  Unwin,  1 
Cab.  &  El.  494;  Whitehead  v.  Bennett,  9  W. 
R.  626.  See  also  Lehmann  v.  McArthur,  L. 
R.  3  Ch.  496. 

Respectable  and  Responsible  Person.  —  White- 
head v.  Bennett,  9  W.  R.  626;  Hyde  v.  War- 
den, 3  Ex.  D.  72. 
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A  corporation  which  cannot  fulfil  the  objects 
of  the  lease  is  not  a  person  of  responsibility 
and  respectability.  Harrison  v.  Barrow-in- 
Furness,  63  L.  T.  N.  S.  834. 

An  "  Arbitrary "  Refusal  is  the  same  as  an 
unfair  and  unreasonable  refusal.  Treloar  v. 
Bigge,  L.  R.  9  Exch.  151;  Sheppard  v. 
Hong  Kong,  etc.,  Banking  Corp.,  20  W.  R. 
459- 

A  refusal  for  fear  that  the  assignee's  use  of 
the  premises  will  inj ure  adjoining  property  of 
the  lessor  is  arbitrary.  Bridewell  Hospital  v. 
Fawkner,  8  Times  L.  Rep.  637. 

A  refusal  "  upon  advice,"  without  further 
statement  of  the  grounds,  is  not  necessarily 
arbitrary.  Treloar  v.  Bigge,  L.  R.  9  Exch. 
151- 

And  a  refusal  purely  for  the  purpose  of 
compelling  the  lessee  to  surrender  the  term 
is  arbitrary  or  unreasonable.  Lehmann  v.  Mc- 
Arthur, L.  R.  3  Eq.  746;  Bates  v.  Donaldson, 
(1896)  2  Q.  B.  241. 

7.  Gano  Prindle,  6  Kan.  App.  851;  Grizzle 
v.  Pennington,  14  Bush  (Ky.)  115;  Harwood 
v.  Hopkins,  4  Ky.  L.  Rep.  631 ;  Phelps  v.  Nave, 
5  Ky.  L.  Rep.  932;  Hundley  v.  Moore,  6  Ky. 
L.  Rep.  519;  Holliday  v.  Aehle,  99  Mo.  273. 
See  also  Mulligan  Hollingsworth,  99  Fed. 
Rep.  216,  a  case  arising  under  the  Missouri 
statute. 

Selling  to  a  Third  Person  the  Grazing  Privilege 

after  the  harvest  of  the  crops  is  not  an  assign- 
ment of  the  lease  within  the  Kentucky  statutory 
provision.  Harwood  v.  Hopkins,  4  Ky.  L. 
Rep.  631. 

8.  Moser  v.  Tucker,  87  Tex.  94;  Forrest  v. 
Durnell,  86  Tex.  647;  Gulf,  etc.,  R.  Co.  v.  Set- 
tegast,  79  Tex.  256. 

9.  Bass  v.  West,  no  Ga.  698;  McBurney  v. 
Mclntyre,  38  Ga.  261;  Stultz  v.  Fleming,  83 
Ga.  14. 

10.  Assignment  Good  Between  Parties. — Thorn  p- 
son  v.  Gray,  15  Ky.  L.  Rep.  783. 
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rights  of  the  lessor  the  assignee  must  be  treated  simply  as  an  employee  of  the 
lessee  1  or  the  lessor  may  enjoin  the  assignee's  use  of  the  premises. 

Involuntary  Assignment.  —  The  statutory  prohibition  of  the  assignment  of 
leases  is  broader  than  a  general  restriction  by  covenant,  and  has  been  held  to 
include  sales  of  the  leasehold  on  execution.3 

consent  to  Subletting.  -  In  Texas  it  has  been  held  that  permission  in  the  lease 
to  sublet  abrogates  the  statutory  prohibition  against  assigning. 

3  Liability  of  Lessee  to  Lessor  After  Assignment  —  a.  In  General.  —  After 
the  iessee  assigns  his  term  he  is  no  longer  liable  to  the  lessor  on  the  implied 
covenants  on  his  part  contained  in  the  lease;5  but  the  lessee  cannot,  by  assign- 
ing his  term,  rid  himself  of  liability  to  his  lessor  on  his  express  covenants, 
though  the  assignee  also  becomes  liable  thereon.6  Thus,  on  a  covenant 
against  waste  the  lessee  is  liable  after  assignment  for  waste  committed  by  the 
assignee  7  and  the  same  has  been  held  with  regard  to  covenants  to  insure 
and&to  repair.9  The  lessor  may,  after  an  assignment,  sue  either  the  lessee  or 
the  assignee,  or  both  at  the  same  time,  but  of  course  can  have  satisfaction  of 
his  judgment  against  one  of  them  only.10  . 

Surety  and  Guarantor.  —  A  surety  of  the  lessee  is  not  released  from  continued 
liability  on  the  lessee's  express  covenants  by  an  assignment  by  the  lessee  and 
the  acceptance  by  the  lessor  of  rent  from  the  assignee;11  and  the  same  is  true 
with  regard  to  the  liability  of  the  lessee's  guarantor.18 

Assignment  of  Part  of  Premises.  —  The  rule  that  an  assignment  of  the  term  does 
not  release  the  lessee  from  liability  on  his  express  covenants  applies  fully  in 
case  of  an  assignment  of  part  of  the  term.13 

Liability  for  Rent.  —  Questions  in  regard  to  the  effect  of  an  assign- 
ment by  the  lessee  upon  his  liability  to  his  lessor  have  arisen  chiefly  in  actions 
against  the  lessee  for  rent  accruing  after  the  assignment.  While  the  lessee  is 
not  liable  for  rent  on  an  implied  covenant  to  pay  it,14  it  is  well  settled  that  his 
liability  upon  his  express  agreement  to  pay  rent  continues  after  an  assign- 
ment,15 and  this  liability  extends  to  the  personal  representatives  of  a  lessee 

1.  Forrest  v.  Durnell,  86  Tex.  647.  Way  v.  Reed  6  Allen  (Mass.)  364;  Damb 

2.  Injunction  Against  Assignee.  —  Matthews  r.  v.  Hoffman,  3  E.  D.  Smith  (N.  Y.)  301. 
Whi.aker,  (Tex.  Civ.  App.  .893)  23  S.  W.  Rep.  12.  Oswald  v.  Fratenburgh,  36  Mwn,  a7o. 
53§  13.  Jackson  v.  Brownson,  7  Johns.  (N.  \ .) 

3.  Statutory  Prohibition  Includes  Involuntary  227,  5  Am.  Dec  258. 

Assignments.  -  Holliday  v.  Aehle,  99  Mo.  273;         14.  No  Liability  on  Implied  Covenant  for  Kent. 

Moser  v.  Tucker,  87  Tex.  94.  -  Fanning  *.  Stimson,  13  Iowa  42;  Jones  .... 

4.  Menger  *.  Ward,  (Tex.  Civ.  App.  1894)  28  Barnes,  45  Mo.  App  590;  Charless  v.  Froebel, 
S  W  Rep  821  47  Mo.  App.  45;    Harmony  Lodge  No.  2  v 

5.  Liability  on  Implied  Covenants  Discharged  White,  30  Ohio  St.  569,  27  Am.  Rep.  492; 
by  Assignment.- Harmony  Lodge  No.  2  v.  Ghegan  v.  Young,  23  Pa.  Si.  18;  Kimpton  v 
White,  30  Ohio  St.  569,  27  Am.  Rep.  492;  Walker,  9  Vt.  191.  Compare  Consumers  Ice 
Kimpton      Walker,  9  Vt.  191.  Co.  v.  Bixler,  84  Md.  437;  Allcock  v.  Moor- 

6.  Liability  on  Express  Covenants  Continued.  —  house,  9  Q.  B.  D.  300. 

Wolvendge  v.  Steward,  1  Cromp.  &  M.  660;  See  the  title  Landlord  and  TENANT,  ant,. 

Humble  v.  Langston,  7  M.  &  W.  530;  Brett  v.  p.  293-        .                    _          .  .  . 

Cumberland,  Cro.  Jac.  521 ;  Bachelour  v.  Gage,  15.  Liability  on  Express  Covenant  to  Fay  Rent 

Cro.  Car.  188;  Barnard  v.  Godscall,  Cro.  Jac.  -  England.  - ■  Baynton  v.  Morgan   22  Q.  B. 

309-   Auriol  v.  Mills,  4  T.  R.  98;  Siaines  v.  D.  74:  Smyth  y.  N_ortfl,  L.  R.  7  «<*.  24-. 

Morris,  1  Ves.  &  B.  11;  Orgill  v.  Kemshead,  Staines  v.  Morris,  1 .  \  es.  &  B  9.  Babington  v. 

4  Taint.  642;  King  v.  Mallcott,  16  Jur.  237;  O'Connor,  20  L.  R.  Ir.  246;   Hoi uapffel  v 

Farnham  v  Monroe,  35  W,  App.  114;  Deane  Baker.  18  Ves.  Jr.  115;  Orgill  v.  kemshead. 

v.  Caldwell,  127  Mass.  242;  Jackson  v.  Brown-  4  Taunl.  642 

son,  7  Johns.  (N.  Y.)  227,  5  Am.  Dec.  258.  Canada.  -  Ashford  v   Hack,  6  U    C^  Q.  B. 

Covenant  to  Drill  for  Oil.  —  Sanders  v.  Sharp,  541;   Stinson  v    MagilK  8  U.       y.  a.  2/i. 

..,  Pa  st  SSS  Credit  Foncier  Franco-Canad.en  r.  \oung,  9 

7.  Donald  v.  Elliott,  (Supm.  Ct.)  24  Civ.  Pro.  Quebec  3t7;  Montgomery  v.  Spence,  23  I  .  C 

(N8.YHeck^.  Borda,  (Pa.  1886)  4 Cent.  Rep.  903.        ' United  States.  -  Scott  v.  Lunt  7  Pet.  (U  S.) 

9.  Montgomery  v.  Spence.  23  U.  C.  Q.  B.  39.      59&;  Kunckle         yn.ck,  1  DaU.  (Pa.)  3Q&, 

10.  Brett  z-.Cumberland,  Cro.  Jac.  S2i;  Bach-         California.  -  Dietz  v.  Kucks  (Cal.  1S96)  45 
elour  v.  Gage,  Cro.  Car.  188;    Whetsione  v.      Pac.  Rep.  832:  Bonetti  z:  Treat  91  C«L«S| 
McCartnev,  32  Mo.  App.  43o.  Colorado.  -  Wilson  v.  Gerhardt  9  Colo.  5S5. 
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who  dies  after  assigning  the  lease.1 

Acceptance  of  Rent  and  Consent  to  Assignment.  —  The  acceptance  of  rent  from  the 
assignee  will  not  affect  the  lessor's  right  to  recover  from  the  lessee  on  the 
latter  s  express  covenant  to  pay  rent,3  nor  is  such  right  lost  by  the  lessor's 
express  consent  to  the  assignment ;  3  and  the  same  is  true  where  the  consent  is 
given  on  account  of  a  restriction  in  the  lease  against  assignments  without  the 
lessor  s  consent.*  Where  the  assignment  is  upon  the  express  condition  that 
the  lessee  shall  remain  liable  on  his  covenants  in  the  lease,6  the  lessee  does 


Illinois. — Grommes  v.  St.  Paul  Trust  Co., 
147  HI.  634.  37  Am.  St.  Rep.  248;  Reynolds  v. 
Fuller,  64  111.  App.  134;  Laird  v.  Mantonya, 
83  111.  App.  327. 

Iowa.  —  Barhydt  v.  Burgess,  46  Iowa  476; 
Harris  v.  Heackman,  62  Iowa  411.  Compare 
Colton  v.  Gorham,  72  Iowa  324. 

Kentucky.  —  Trabue  v.  McAdams,  8  Bush 
(Ky.)  78. 

Mary/and.  —  Moale  v.  Tyson,  2  Har.  &  M 
(Md.)  387. 

Massachusetts.  —  Fletcher  v.  M'Farlane,  12 
Mass.  43;  Wall  v.  Hinds.  4  Gray  (Mass.)  256 
64  Am.  Dec.  64;  Way  v.  Reed,  6  Allen  (Mass.) 
364;  Pfaff  v.  Golden,  i26Mass.402;  Greenleaf 
v.  Allen,  127  Mass.  248. 

Michigan.  —  Wineman  v.  Phillips,  93  Mich 
223. 

Minnesota.  —  Oswald  v.  Fratenbutgh,  36 
Minn.  270;  Rees  v.  Lowy,  57  Minn.  381. 

Missouri.  —  Whetstone  v.  McCartney,  32  Mo. 
App.  430;  Charless  v.  Froebel,  47  Mo.  App.  45; 
Jones  v.  Barnes,  45  Mo.  App.  590;  Ward  v. 
Krull,  49  Mo.  App.  447;  Latta  v.  Weiss,  131 
Mo.  230. 

Montana. — Ed  wards  v.  Spalding,  20  Mont.  54. 

Nebraska.  —  Bouscaren  v.  Brown,  40  Neb. 
722;  Missouri,  etc.,  Trust  Co.  v.  Richardson 
57  Neb.  617. 

Mew  Hampshire.  —  Kendall  v.  Hill  64  N 
H.  553;  Emery  v.  Hill,  67  N.  H.  330. 

New  Jersey.  —  Creveling  v.  De  Han,  N 
J.  L.  338. 

New  York.  —  Gerken  v.  Smith,  (N.  Y.  City 
Ct.  Gen.  T.)  34  N.  Y.  St.  Rep.  59;  House  v. 
Burr,  24  Barb.  (N.  Y.)  525;  Wallace  v.  Dim- 
mony,  (N.  Y.  City  Ct.  Gen.  T.)  10  Misc.  (N. 
Y.)  47;  Whitney  v.  Meyers,  1  Duer  (N.  Y.) 
266;  Damb  v.  Hoffman,  3  E.  D.  Smith  (N.  Y.) 
361;  Port  v.  Jackson,  17  Johns.  (N.  Y.)  239- 
Ranger  v.  Bacon,  (C.  PI.  Gen.  T.)  3  Misc  (N* 
Y.J  95- 

Ohio.  —  Taylor  v.  De  Bus,  31  Ohio  St.  468- 
Suthff  v.  Atwood,  15  Ohio  St.  186;  Smith  v 
Harrison,  42  Ohio  St.  180;  Borgman  v.  Spell- 
mire,  7  Ohio  Dec.  344. 

Pennsylvania.  —  Frank  v.  Maguire,  42  Pa 
St.  77;  Dewey  v.  Dupuy.  2  W.  &  S.  (Pa.)  553 • 
Kerper  v.  Booth,  10  W.  N.  C.  (Pa.)  79;  Heck- 
man's  Estate,  15  Pa.  Co.  Ct.  264;  Ghegan  v 
Young,  23  Pa.  St.  18. 

Rhode  Island.  —  Adams  v.   Burke    (R  I 
1898)  42  Atl.  Rep.  515. 

Texas.  —  Conrady  v.  Bywaters,  (Tex  Civ 
App.  1S93)  24  S.  W.  Rep.  961. 

Wisconsin.  —  Lovejoy  v.  McCarty,  94  Wis. 
341- 

See  also  the  title  Landlord  and  Tenant 
ante,  p.  293. 

An  Assignment  through  Judicial  Sale  is  no 
exception  to  the  rule.  Holliday  v.  Aehle  99 
Mo.  273;  Kerper  v.  Booth,  10  W.  N.  C.  (Pa.)'?-). 

605 


Promise  under  Seal  Unnecessary.  —  Jones  v. 
Barnes,  45  Mo.  App.  590. 

Failure  of  Landlord  to  Assert  Lien  on  Assignee's 
Property  No  Discharge.  —  Barhydt  v.  Burgess, 
46  Iowa  476. 

1.  Liability  of  Personal  Eepresentatives.  —  Scott 
v.  Lunt,  7  Pet.  (U.  S.)  596;  Greenleaf  v.  Allen, 
127  Mass.  248. 

2.  Acceptance  of  Kent  from  Assignee  —  United 
States.  —  Kunckle  v.  Wynick,  1  Dall.  (Pa.)  305. 

Colorado.  —  Wilson  v.  Gerhardt,  9  Colo.  585. 

Illinois.  —  Grommes  v.  Si.  Paul  Trust  Co., 
H7  111.  634,  37  Am.  St  Rep.  248;  Laird  v. 
Mantonya,  83  111.  App.  327. 

Iowa.  —  Barhydt  v.  Burgess,  46  Iowa  476; 
Harris  v.  Heackman,  62  Iowa  411. 

Massachusetts.  —  Fletcher  v.  M'Farlane,  12 
Mass.  43;  Wall  v.  Hinds,  4  Gray  (Mass.)  256, 
64  Am.  Dec.  64. 

Minnesota.  —  Rees  v.  Lowy,  57  Minn.  381. 

Missouri.  —  Whetstone  v.  McCartney,  32 
Mo.  App.  430;  Charless  v.  Froebel,  47  Mo. 
App.  45;  Jones  v.  Barnes,  45  Mo.  App.  590. 

Montana.  —  Edwards  v.  Spalding,  20 
Mont.  54. 

Nebraska.  —  Bouscaren  -v.  Brown,  40  Neb. 
722. 

New  Jersey.  —  Creveling  v.  De  Hart.  U  N. 
J-  L.  338. 

New  York.  —  Damb  v.  Hoffman,  3  E.  D. 
Smith  (N.  Y.)  361;  Ranger  v.  Bacon,  (C.  PI. 
Gen.  T.)3  Misc.  (N.  Y.)  95;  Gerken  v.  Smith, 
(N.  Y.  City  Ct.  Gen.  T.)  34  N.  Y.  St.  Rep.  59. 

Ohio.  —  Taylor  v.  De  Bus,  31  Ohio  St.  468. 

Pennsylvania.  —  Dewey  v.  Dupuy,  2  VV.  & 
s-  (pa.)  553;  Heckman's  Estate,  15  Pa.  Co. 
Ct.  264;  Pittsburg  Consol.  Coal  Co.  v.  Green- 
lee, 164  Pa.  St.  549. 

Canada.  —  Montgomery  v.  Spence,  23  U.  C. 
Q-  B.  39. 

See  also  the  title  Landlord  and  Tenant, 
ante,  p.  293. 

The  Receipt  of  Money  from  a  Third  Person  for 
Use  and  Occupation  does  not,  beyond  the 
amount  so  received,  affect  the  righls  or  the 
remedies  of  the  lessor  against  the  lessee  or 
his  estate  on  the  covenants  in  the  lease 
Dea  ne  v.  Caldwell,  127  Mass.  242. 

The  Failure  of  the  Lessor  to  Demand  Rent 
from  the  assignee  does  not  release  the  lessee. 
Pittsburg  Consol.  Coal  Co.  v.  Greenlee,  164 
Pa.  Si.  549. 

3.  Express  Assent  to  Assignment.  —  Bonetti  v. 
Treat,  gi  Cal.  223;  Wineman  v.  Phillips,  93 
Mich.  223;  Oswald  v.  Fratenburgh,  36  Minn. 
270;  Rees  v.  Lowy,  57  Minn.  381;  lones  1. 
Barnes,  45  Mo.  App.  590.  See  also  "the  title 
Landlord  and  Tenant,  ante,  p.  293. 

4.  Grommes  v.  St.  Paul  Trust  Co.,  147  111. 
634,  37  Am.  St.  Rep.  248. 

5.  Under  such  condition  the  fact  that  the 
lessor  demises  other  lands  to  the  assignee  does 
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not  become  merely  a  surety  for  the  ^^^^^^g^^^ 
Assumption  of  Obligations  of  Lease  by  Assignee.  —  The  fact  that  the  assignee  expressly 
assumed  the  obligations  of  the  lease  will  not  discharge  the  lessee  from  con- 
tinued liability  for  rent  on  his  express  agreement  to  pay 

«rai  ~^  r=S7      s^s£W  s- 

tinned  liability  of  the  lessee  on  his -F^-^     has  been  held  that 
Lessor  Penning  "^'""^J^  p  Anises  by  the  lessee,  and  the  lessor, 
l^re^  «  *  the  premises,  the  lessee 

£ ^eleSTed  from  Continued  liability  on  his  express  covenant  to  pay  rent  while 
pTemLs  are  put  to  such  different  use,  inasmuch  as  his  covenant  is  to  pay 
the  I^ent  according  to  the  "^thJ'assfg  mett  of  the  term,  the  lessor 
^^T^Z^e^n^i  the  fessee  and  to  look  to  him  solely 
?fr  the  rent  tie  tenant  is  discharged  from  further  liability  on  his  express 
agreement  tVpay  the  rent,  as  such  an  agreement  operates  in  the  way  of  a 

"tl^-Wa^U  a  surrender  of  the  entire  term  by 
the^toe? terminates  the  further  liability  of  the  lessee  on  his  covenant  to 
nav  re  t&«  a  surrender  by  the  assignee  of  a  part  of  the  demised  premises  does 
not  discharge  the  lessee  from  more  than  a  proportionate  share  of  the  rent.' 

4  SabSty  of  Lessee  to  Assignee.  -  The  assignment  of  a  lease  for  years  is  on 
the  same  footing  as  a  sale  of  personal  property  and  the  lessee  impliedly  war- 
rantshis  title  *  and  in  case  of  a  failure  thereof  the  assignee  may  defend,  on  the 
ground  of  a  failure  of  consideration,  an  action  for  the  price  which  he  agreed  to 
nav  for  the  assignment .•  This  rule  is  not  unanimous,  however  and  it  has 
Seen H  tha  an  assignee  stands  in  the  position  of  a  grantee  by  quitclaim 
deed  and  cannot  plead  want  of  title  in  the  assignor  in  defense  of  an  action 
aSiif  him Tor  the  consideration. »•  The  assignee  does  not  acquire  any  righ 
tf  enforce  against  the  lessee  covenants  on  the  latter  s  part  with  the  lesso  ,« 
and  the  lesse'e  cannot,  of  course,  be  held  liabk  to  his  assignee  for  breach  of 

oroken  as  soon  as  made,  and  does  not  pass  to  a  subsequent  assignee.- 

iv  wii„,  n(       !«cee         8  Liability  of  Lessee  to  Assignee  —  Implied 

not  affect  the  continued  hjbilUjo!  the  Lessee.        8.  J  ^  _  Souier  p  Dfake   5  B  & 

Miller  v.  Hawes,  58  111.  App.  00,.  ^'     f  C  L  2W. 

1.  Latta  .   Weiss,  131  Mo.  230.    See  also     Ad  gj^g icLta&m.- Jeffers*.  Easton. 
Conrady  v.  Bywaters,  (Tex.  Civ.  App.  1893)     ^'0^345.  Lewis  v.  Richardson,  (Indian  Ter. 

V^Stft  A?i?r,  «  SS&yyfc  co.o.  h,. 

Y-)°5-                  _..„.          ,j*  1  12.  Covenants  of  Lessor. —  Blair  r.  Rankin.  11 

3.  Wineman  w.  Phillips,  93  Mich.  223.  m     . To 

4.  Fifty  Associates  v.  Grace,  125  Mass.  161,  M0^*°-         ^  Covenant  {or  ftuiet  Enjoyment.- 
28  Am.  Rep.  218.  Waldo  »   Hall   ii  Mass.  jS6;  Knkkerbacker 

5.  Substitution  of  Tenants.  -  Colton  v   Gor-  :V^c-i" m ore  o  T oh n s .  (N.  Y.)  06. 

ham,  72  Iowa  324;  Levering  *    Langley,  8  .  .  KUtaog  ^^Vell  8  Taunt.  7.5.  4  E.  C. 

Minn.  107;  Creveling  v.  De  Hart  54  N.  J.  l,.  «• 

338;  Murray  ».  Shave,  2  Duer  (N.  V)  182;  15  \Voodburn  v  Renshaw.  32  Mo.  197.  hold- 

People's  Sav.  Bank;  AJ»n^n  u^Pa3  in^^subsequent  assignee  cannot. re- 

22.    Compare  Lovejoy  v.  McCartj,94  "  5-  3*V  '  *      .              ;      on  the  covenant  against 

6.  See  the  title  Landlord  and  Tenan  . ,  ant, ,  [^;^%^sach  laxes  and  incumbrances 
P-  355-                                  n  R  n  paid  bv  him  to  avoid  a  forfeiture. 

7.  Baynton  p.  Morgan,  22  Q.  B.  D.  A-  Pa      -                         WdLvaafi  XVIII. 
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Quality  of  Estate  —  Caveat  Emptor.  —  As  regards  the  quality  of  the  leasehold 
estate  assigned,  the  rule  of  caveat  emptor  applies  as  between  the  lessee  and  the 
assignee.1  The  assignee  is  presumed  to  take  the  leasehold  estate  in  its  con- 
dition at  the  time  of  the  assignment,3  and  has  no  claim  against  the  assignor 
by  reason  of  breach  of  covenants  prior  to  the  assignment  or  the  nonpayment 
of  rents  in  arrears  at  the  time  of  the  assignment.3 

Lien  for  Consideration  of  Assignment.  — ■  An  assignment  of  a  lease  for  years  is  a  sale 
of  personal  property,  and  the  assignor  has  no  lien  on  the  leasehold  for  the  pay- 
ment of  the  consideration  of  the  assignment.4 

5.  Liability  of  Assignee  to  Lessee.  —  The  relation  between  the  assignee  and 
the  lessee  with  regard  to  the  payment  of  the  rent  and  the  performance  of  the 
covenants  in  the  lease  is  practically  that  of  principal  and  surety.  It  is  the 
duty  of  the  assignee  to  pay  the  rent  and  perform  the  covenants  in  the  lease 
so  long  as  his  estate  continues,5  and  on  his  failure  to  do  so  the  lessee,  after 
payment  of  the  rent  or  performance  of  the  covenants  or  recovery  against  him 
by  the  lessor  for  the  breach,  has  the  right  to  compel  the  assignee  to  indemnify 
him  therefor  either  in  an  action  on  an  implied  promise  or  in  an  action  of  tort.6 
Even  after  the  assignee  has  reassigned  the  term,  the  action  may  be  maintained 
against  him  for  a  breach  of  covenant  or  nonpayment  of  rent  incurred  before 
the  reassignment,7  but  the  assignee  may,  by  assigning  over  the  term,  escape 
all  liability  to  the  lessee  to  indemnify  him  for  subsequent  breaches  of  cove- 
nants or  nonpayment  of  subsequently  accruing  rents.8 

Subsequent  Assignees.  —  The  liability  with  respect  to  the  indemnity  of  the  lessee 
extends  to  subsequent  assignees,9  and  even  to  a  remote  assignee  who  has  cove- 
nanted in  the  assignment  to  him  to  indemnify  his  assignor.10 


1.  Caveat  Emptor.  —Jeff  ers  v.  Easton,  113  Cal. 
345;  Lewis  v.  Richardson,  (Indian  Ter.  1897) 
51  S.  W.  Rep.  969-,  Alford  v.  Cobb,  35  Hun 
(N.  Y.)  651. 

2.  Blache  v.  Aleix,  15  La.  Ann.  50. 

3.  Trask  v.  Graham,  47  Minn.  571;  Blache 
v.  Aleix,  15  La.  Ann.  50. 

Overdue  Rents. —  Ballou  v.  Orr,  (Brooklyn 
City  Ct.  Gen,  T.)  14  Misc.  (N.  Y.)  402. 

4.  No  Lien  for  Consideration  of  Assignment.  — 
Cade  v.  Brovvnlee,  15  Ind.  369,  77  Am.  Dec. 
95.    See  also  the  title  Vendor's  Lien. 

5.  Liability  of  Assignee  to  Lessee.  —  Humble 
z:  Langsion,  7  M.  &  W.  517;  Wolveridge  v. 
Steward,  1  Cromp.  &  M.  659;  Moule  v.  Garrelt, 
L.  R.  5  Exch.  132. 

6.  Liability  of  Assignee  to  Indemnify  Lessee  — 
England.  —  Burnel.l  v.  Lynch,  5  B.  &  C.  589 
Wolveridge  v.  Sleward,  1  Cromp.  &  M.  659 
Harley  v.  King,  2  C.  M.  &  R.  18;  SLaines  v 
Morris,  r  Ves.  &  B.  8;  In  re  Russell,  29  Ch.  D 
254;  Smith  v.  Peal,  9  Exch.  161;  Gooch  v 
Clutlerbuck,  (1899)  2  Q.  B.  148;  Stone  v.  Evans, 
Peake  Add.  Cas.  94;  Lloyd  v.  Dimmack,  7 
Ch.  D.  398. 

Canada. — Ash  ford  v. 
5+1- 

Kentucky.  —  Trabue 
(Ky.)8o. 

Louisiana.  —  Lehman 
Ann.  587. 

Maryland.  —  Brinkley 
169. 

New  York.  —  Van  Schaick  v.  Third  Ave.  R. 
Co.,  38  N.  Y.  346,  affirming  49  Barb.  (N.  Y.) 
409;  McKeon  v.  Wendelken,  (Supm.  Ct.  App. 
T.)  25  Misc.  (N.  Y.)  711. 

Pennsylvania.  —  Bender  v.  George,  02  Pa. 
St.  36. 


Hack,  6  U.  C.  Q.  B. 

McAdams,  8  Bush 
v.  Dreyfus,  37  La. 
v.  Hambleton,  67  Md. 
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If  the  assignment  is  invalid  under  the 
statute  of  frauds,  or  if  the  assignee  enters 
under  a  mere  agreement  for  an  assignment, 
the  same  liability  attaches  to  him  during  his 
possession.  Groom  v.  Bluck,  2  M.  &  G.  567, 
40  E.  C.  L.  516.  But  he  is  not  under  such  lia- 
bility af  I  er  abandoning  the  possession.  Crouch 
v.  Tregonning,  L.  R.  7  Exch.  88. 

Taxes  Paid  by  the  Lessee  in  pursuance  of  a 
covenant  in  the  lease  to  pay  them  may  be  re- 
covered by  the  lessee  from  his  assignee.  Mason 
v.  Smith,  131  Mass.  510. 

Necessity  for  Payment  of  Rent  by  Lessee.  —  A 
lessee  of  land  who  has  not  paid  the  rent  re- 
served in  the  lease  cannot  maintain  an  action 
against  an  assignee  of  the  lease  for  such  rent. 
Farrington  v.  Kimball,  126  Mass.  313,  30  Am. 
Rep.  680. 

Where,  however,  the  lease  prohibits  an  as- 
signment, and  in  case  of  an  assignment  the 
lessor  does  not  assent  thereto,  the  lessee  may 
recover  the  rent  from  the  assignee  without 
having  first  paid  il  to  the  lessor.  Darmstaetter 
v.  Hoffman,  120  Mich.  48. 

7.  Reassignment  by  Assignee.  ■ —  Burnett  v. 
Lynch,  5  B.  &  C.  589;  Harley  v.  King,  2  C. 
M.  &  R.  j8;  Moule  v.  Garrelt.  L.  R.  5  Exch. 
132,  affirmed  L.  R.  7  Exch.  101;  Magill  v. 
Young,  10  U.  C.  Q.  B.  301. 

8.  Wolveridge  v.  Sleward,  1  Cromp.  &  M. 
644;  Brinkley  v.  Hambleton,  67  Md.  169; 
Mason  v.  Smith,  131  Mass.  510;  Walker  v. 
Physick,  5  Pa.  Si.  193. 

9.  Remote  Assignee.  —  Moule  v.  Gariett,  39 
L.  J.  Exch.  73;  Brinkley  v.  Hambleton,  67 
Md.  169.  See  also  Bonner  v.  Totlenham,  etc., 
Permanent  Invest.  Bldg.  Soc,  (1899)  1  Q.  B. 
161. 

10.  Moule  v.  Garreli,  L.  R.  5  Exch.  132. 
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A  Subtenant  of  the  assignee,  however,  incurs  no  liability  to  the  original  lessee.1 
Claim  for  indemnity  No  Lien  on  Leasehold.  —  A  claim  by  the  lessee  for  indemnity 

is  not  a  charge  on  the  leasehold  estate,  but  is  purely  personal  against  the 
assignee.2 

Covenant  to  indemnify.  —  Assignments  of  leaseholds  often  contain  express  cove- 
nants on  the  part  of  the  assignee  to  indemnify  the  lessee  from  the  covenants 
in  the  lease.3  Such  a  covenant  is  broader  than  the  implied  obligation  of  the 
assignee  to  indemnify  the  lessee,  and  subjects  the  assignee  to  liability  to 
indemnify  the  lessee  for  breaches  of  the  covenants  committed  after  the  assignee 
has  reassigned  the  term.1  So  also  the  assignee  has  been  held  personally  liable 
to  the  lessee  on  his  covenant  in  the  assignment  to  perform  the  covenants  in 
the  lease  and  indemnify  the  lessee,  though  the  latter  has  not  paid  the  rent  to 
the  lessor.5  If  the  assignment  is  for  an  immoral  purpose  no  action  on  the 
covenant  of  indemnity  can  be  maintained.6 

Damages.  —  Where  the  assignee  covenants  to  indemnify  the  lessee  against  all 
claims  in  respect  to  the  covenants  in  the  lease,  costs  properly  incurred  by  the 
lessee  in  defending  an  action  brought  against  him  for  breach  of  a  covenant  in 
the  lease  may  be  recovered  from  the  assignee.' 

Breaches  Prior  to  Assignment.  —  The  assignee  is  under  no  implied  obligation  to 
indemnify  the  lessee  for  breaches  of  covenants  in  the  lease  committed  prior  to 
the  assignment. s  . 

6.  Liability  of  Assignee  to  Lessor  —  ^.  In  General.  —  It  is  a  well-settled 
rule  that,  by  virtue  of  the  privity  of  estate  between  the  assignee  of  a  leasehold 
and  the  lessor,  such  assignee  becomes  personally  liable  to  the  lessor,  while  he 
holds  the  estate  as  assignee,  for  the  performance  of  the  lessee's  covenants 
which  run  with  the  leasehold  estate.9    And  where  the  lessee's  covenant  relates 


1.  Subtenant  of  Assignee.  —  Bonner  v.  Totten- 
ham, etc.,  Permanent  Invest.  Bldg.  Soc,  (1899) 
1  Q.  B.  161. 

2.  Claim  for  Indemnity  No  Lien  on  Leasehold.  — 

In  re  Russell.  29  Ch.  D.  254;  O'Loughlin  v. 
Dvvyer,  13  L.  R.  Ir.  75. 

3.  Covenant  to  Indemnify  Lessee.  —  Gooch  v. 
Chitterbuck,  (1899)  2  Q.  B.  148;  Collins  v. 
Crouch,  13  Q.  B.  542,  66  E.  C.  L.  542;  Murrell 
v.  Fysh,  1  Cab.  &  E!.  80. 

4.  Crossfield  v.  Morrison,  7  C.  B.  286,  62  E. 
C.  L.  286. 

5.  Jackson  v.  Port,  17  Johns.  (N.  Y.)  479. 
affirming  17  Johns.  (N.  Y.)  239. 

"6.  Assignment  for  Immoral  Purpose.  —  Smith 
v.  White,  L.  R.  1  Eq.  626. 

7.  Damages.  —  Murrell  v.  Fysh,  1  Cab.  &  El. 
8o-  Howard  v.  Lovegrove,  L.  R.  6  Exch.  43; 
Spence  v.  Hector,  24  U.  C.  Q.  B.  277.  See 
also  Cousins  v.  Phillips,  3  H.  &  C.  892;  Smith 
v.  Howell,  6  Exch.  730. 

8.  Breaches  of  Covenants  Prior  to  Assignment. 
—  St.  Saviour's  Southvvark  v.  Smith,  3  Burr. 
1271.  See  also  Hawkins  v.  Sherman,  3  C.  & 
P.  459.  J4  E.  C.  L.  388. 

9.  Personal  Liability  of  Assignee  to  Lessor  - 
England.  —  Grescot  v.  Gteen,  I  Salk.  199; 
Witliams  v.  Bosanquet,  r  Brod.  &  B.  238,  5 
E.  C.  L.  72;  Burton  v.  Barclay,  7  Bing.  745. 
20  E.  C.  L.  315;  Pilkington  v.  Shaller,  2  Vern. 
374-  St.  Saviour's  Southwark  v.  Smith,  3  Burr. 
1271;  Fleetwood  v.  Hull.  23  Q.  B.  D.  35; 
White  v.  Southend  Hotel  Co.,  (1897)  1  Ch.  767; 
Chandose  v.  Brownlow,  2  Ridg.  P.  C.  406; 
Cottee  v.  Richardson,  7  Exch.  143.  Compare 
Whitton  v.  Peacock,  2  Scott  630;  East,  etc., 
India  Docks,  etc.,  R.  Co.  v.  Dawes,  11  Hare 
303. 


Canada.  —  Magrath  v.  Todd,  26  U.  C.  Q. 
B.  87. 

Maryland.  —  Donelson  v.  Polk,  64  Md.  501. 
Massachusetts.  —  ■  Torrey  v.  Wallis,  3  Cush. 
(Mass.)  442. 

Mississippi.  —  Doty  v.  Heth,  52  Miss.  530. 
Nc-w  Jersey.  —  Field  v.  Mills,  33  N.  J.  L.  254. 
New  York.  —  Round  Lake  Assoc.  v.  Kellogg, 
(Supm.  Ct.  Gen.  T.)  47  N.  Y.  St.  Rep.  66S; 
Van  Schaick  v.  Third  Ave  R.  Co.,  38  N.  Y. 
346;  Jackson  v.  Groat,  7  Cow.  (N.  Y.)  285: 
Jacques  v.  Short,  20  Barb.  (N.  Y.)  269;  Belden 
v.  Union  Warehouse  Co.,  11  N.  Y.  App.  Div. 
160;  Constantine  v.  Wake,  1  Sweeny  (N.  Y.) 
239;  De  Forest  v.  Byrne,  1  Hilt.  (N.  Y.)  43. 

Pennsylvania.  —  Springer  v.  Citizens  Natural 
Gas  Co.,  145  Pa.  St.  430;  Oil  Creek,  etc.,  Pe- 
troleum Co.  v.  Stanton  Oil  Co.,  23  Pa.  Co.  Ct. 

I55-  ^ 

Texas.  —  Harvey  v.  McGrew,  44  Tex.  412. 
West  Virginia.  —  West  Virginia,  etc.,  R.  Co. 
v.  Mclntire,  44  W.  Va.  210. 

A  Covenant  to  Conduct  a  Liquor  Business  on  the 
demised  premises  according  to  law  binds  the 
assignee.  Crowe  v.  Riley,  (Ohio  1900)  57  N. 
E.  Rep.  956. 

Covenant  to  Share  Profits  on  Assignment,  etc. 
—  Constantine  v.  Wake,  I  Sweeny  (N.  Y.)  239. 

In  a  Mining  Lease,  a  covenant  to  pay  for  dam- 
ages to  the  surface  runs  with  the  leasehold  and 
binds  the  assignee.  Noke  v.  Awder,  Cro.  Eliz. 
373;  Campbell  v.  Lewis,  3  B.  &  Aid.  392,  5  E. 
C.  L.  322. 

So  Also  a  Covenant  to  Buy  Liquor  from  the 

lessor,  to  be  used  on  the  premises,  binds  the 
assignee.    Clegg  v.  Hands,  44  Ch.  D.  503. 

Covenant  by  Assignee  Held  Not  to  Run  with 
Leasehold  on  Reassignment  So  as  to  Bind  Second 
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to  a  thing  in  esse,  the  assignee  becomes  personally  liable  though  the  covenant 
does  not  name  the  lessee's  assigns;1  but  if  the  covenant  of  the  lessee  does 
not  relate  to  a  thing  in  esse,  though  to  be  done  upon  the  demised  premises, 
the  assignee  is  not  personally  liable  thereon,  unless  named  in  the  covenant.2' 

Particular  Covenants.  —  The  assignee  is  liable  during  the  continuance  of  his 
estate  for  breaches  of  covenants  in  the  lease  on  the  part  of  the  lessee  to  repair 
or  yield  up  in  repair3  covenants  to  insure,'1  covenants  or  stipulations  restrict- 
ing the  use  of  the  demised  premises,5  covenants  by  the  lessee  to  pay  taxes 
and  assessments,6  covenants  relating  to  the  cultivation  of  the  demised  prem- 
ises,7 covenants  not  to  cut  timber,8  covenants  to  build,9  covenants  not  to 
assign  or  underlet,10  and  covenants  to  reside  upon  the  demised  premises.11 

Express  Assumption  of  Obligations  of  Lease.  —  Where  the  assignee  expressly  assumed 
the  lessee's  obligations  and  agreed  to  perform  all  the  lessee's  covenants,  the 
lessor  may  maintain  an  action  in  his  own  name  against  the  assignee  for  failure 
to  do  so.12 

b.  Liability  of  Assignee  for  Rent.  —  The  question  of  the  liability  of 
the  assignee  of  a  leasehold  to  the  lessor,  by  reason  of  the  privity  of  estate,  has 
arisen  chiefly  where  it  has  been  sought  to  enforce  against  the  assignee' per- 
sonal liability  for  rent  accruing  during  the  assignee's  tenancy,  and  the  assignee 
has  uniformly  been  held  personally  liable  therefor.13  The  lessor  may  expressly 

Assignee.  —  Sprague  v.  Bartholdi  Hotel  Co.,  56 
N.  Y.  Super.  Ct.  608,  3  N.  Y.  Supp.  828. 

1.  Minshull  v.  Oakes,  2  H.  &  N.  793. 

2.  Tallman  v.  Coffin,  4  N.  Y.  134;  Grey  v. 
Cuthbertson,  2  Chit.  482,  18  E.  C.  L.  397. 

3.  Covenants  to  Repair  —  England.  —  Minshull 
v.  Oakes,  2  H.  &  N.  793;  Jones  z\  Hill,  7 
Taunt.  392,  2  E.  C.  L.  391;  Windsor's  Case,  5 
Coke  24;  Wakefield  v.  Brown,  9  Q.  B.  209, 
58  E.  C.  L.  209;  Matures  v.  Westwood,  Cro.' 
Eliz.  599;  Williams  v.  Earle,  L.  R.  3  Q.  B. 
739;  Martyn  v.  Clue,  18  Q.  B.  661,  83  E.  C.  L. 
661.  See  also  Neale  v.  Wyllie,  5  Dovvl.  &  R. 
442;  Beale  v.  Sanders,  3  Bing.  N.  Cas.  850,  32 
E.  C.  L.  354. 

Canada.  —  Perry  v.  Bank  of  Upper  Canada, 
16  U.  C.  C.  P.  404. 

California.  —  Coburn  v.  Goodall,  72  Cal.  498, 
1  Am.  St.  Rep.  75. 

Indiana.  —  Gordon  u.  George,  12  Ind.  408. 

New  York.  —  Myers  v.  Burns,  33  Barb.  (N. 
Y.)40i. 

North  Carolina.  —  Pasteur  v.  Jones,  Conf. 
Rep.  (1  N.  Car.)  194. 

4.  Covenants  to  Insure.  —  Vernon  v.  Smith,  5 
B.  &  Aid.  1,  7  E.  C.  L.  3;  Douglass  v.  Murphy, 
16  U.  C.  Q.  B.  113,  wherein  it  was  further 
covenanted  that  the  insurance  money  should 
be  expended  in  the  erection  of  new  buildings 
upon  the  demised  premises. 

5.  Covenant  Restricting  Use  of  Premises.  — 
Wilkinson  v.  Rogers,  2  De  G.  J.  &  S  62;  Bass 
v.  Metropolian  West  Side  El.  R.  Co.,  (C.  C. 
A.)  82  Fed.  Rep.  857;  De  Forest  v.  Byrne, 
1  Hilt.  (N.  Y.)  43. 

6.  Covenant  to  Pay  Taxes  —  California.  — 
Salisbury  v.  Shirley,  66  Cal.  223;  Ellis  z. 
Bradbury,  75  Cal.  234. 

Minnesota.  —  Wills  v.  Summers,  45  Minn. 
90;  Trask  v.  Graham,  47  Minn.  571,  holding 
that  the  assignee  must  pay  taxes  which  did 
not  become  delinquent  until  after  assignment, 
though  assessed  for  a  preceding  year,  and 
payable  before  the  assignment. 

Missouri.  —  Tyler  v.  Giesler,  74  Mo.  App. 
543- 
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New  York.  —  Post  v.  Kearney,  2  N.  Y.  394, 
51  Am.  Dec.  303,  affirming  1  Sandf.  (N.  Y.) 
105;  McKeon  v.  Wendelken,  (Supm.  Ct.  App 
T.)  25  Misc.  (N.  Y.)  711. 

Tennessee.  —  State  v.  Martin,  14  Lea  (Tenn.) 
92,  52  Am.  Rep.  167. 

7.  Cultivation  of  Land.  —  Cockson  v.  Cock, 
Cro.  Jac.  125;  Sale  y.  Kitchingham,  10  Mod. 
158;  Gordon  v.  George,  12  Ind.  408. 

8.  Verplanck  v.  Wright,  23  Wend.  (N.  Y.) 
506. 

9.  Yarnhart  v.  Finney,  40  Mo.  449,  93  Am. 
Dec.  303. 

10.  Covenant  Not  to  Assign  or  Underlet.  —  Wil- 
liams v.  Earle,  L.  R.  3  Q.  B.  739. 

11.  Tatem  v.  Chaplin,  2  H.  Bl.  133. 

12.  Dickinson  Co.  v.  Fitterling,  72  Minn.  483. 

13.  Assignee  Personally  Liable  for  Rent  —  Eng. 
land.  —  Electric  Tel.  Co.  v.  Moore,  2  F.  &  F. 
363;  Wiggins  v.  Masson,  6  L.  J.  K.  B.  93; 
Willson  v.  Leonard,  3  Beav.  373;  Lambert  v. 
Norris,  2  M.  ft  W.  333. 

Canada.  — Selby  v.  Robinson,  15  U.  C.  C.  P. 
370;  Annis  v.  Corbett,  1  U.  C.  Q.  B.  303; 
Todd  v.  Cameron,  2  U.  C.  Err.  &  App.  434; 
Blanchet  v.  Le  Seminaire  de  Quebec,  15  L. 
C.  Rep.  104;  Methot  v.  O'Callaghan,  2  L.  C. 
Rep.  331;  Ouimet  v,  Desjardins,  1  Dorion 
(Quebec)  58. 

United  States.  —  Hurst  v.  Rodney,  1  Wash. 
(U.  S.)  375;_  Cooke  v.  Myers,  1  Cranch  (C.  C.)  6. 

California.  —  Salisbury  v.  Shirley,  66  Cal. 
223;  Bonetti  v.  Treat,  91  Cal.  225. 

Colorado.  —  Allenspach  v.  Wagner,  9  Colo. 
127. 

Connecticut.  —  Benedict  v.  Everard,  (Conn. 
1900)  46  Atl.  Rep.  870. 

Illinois.  —  Prettyman  v.  Walston,  34  111.  175; 
Babcock  v.  Scoville,  56  111.  461;  Voigtz/.  Resor, 
80  111.  331;  Farnam  v.  Hohman,  90  111.  312; 
Bliss  v.  Gardner,  2  111.  App.  422;  Chicago 
Altachment  Co.  v.  Davis  Sewing  Mach.  Co., 
33  HI-  App.  362,  affirmed  (111.  1890)  25  N.  E. 
Rep.  669;  Consolidated  Coal  Co.  v.  Peers,  166 
111.  361;  Sexton  v.  Chicago  Storage  Co.,  129 
111.  318,  16  Am.  St.  Rep.  274. 
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agree  that  the  assignee  shall  incur  no  personal  liability  for  the  rent,  and  that 
he  will  look  solely  to  the  lessee  therefor,  and  in  such  a  case  the  assignee  incurs 
no  liability  to  the  lessor.'  , 

Rents  in  Arrear.  —  The  assignee  incurs  no  personal  liability  for  rents  in  arrear 
at  the  time  of  the  assignment.2  ,  . 

Release  of  Original  Lessee.  -  A  release  by  the  lessor  to  the  original  lessee  of  all 
liability  upon  the  lease  will  not  discharge  the  assignee  from  liability  for  rent 
accruing  after  the  assignment.3 

Effect  of  Giving  Rent  Notes.  -  The  giving  of  notes  by  the  lessee  for  rent  to 
accrue  is  not  necessarily  a  payment  so  as  to  release  the  assignee  from  liability 

c  Liability  on  Covenants  Broken  Prior  to  Assignment.  —  Where 
the  covenants  by  the  lessee  are  continuing  covenants,  the  fact  that  there  was 
a  breach  thereof  prior  to  the  assignment  will  not  relieve  the  assignee  from 
personal  liability  for  subsequent  breaches,5  though  he  is  not  liable  for  the  prior 


Indiana.  —  Carley  v.  Lewis,  24  Ind.  33; 
Gordon  v.  George,  12  Ind.  408;  McDowell  v. 
Hendrix,  67  Ind.  513. 

Kentucky.  —  McCormick  v.  Young,  2  Dana 
(Ky  )  294-  Trabue  v.  McAdams,  8  Bush  (Ky.) 
74;  Cox  v.  Fenwick,  4  Bibb  (Ky.)  538;  Mul- 
do'on  v.  Hite,  6  Ky.  L.  Rep.  663. 

Maryland.  —  Myers  v.  Silljacks,  58  Md.  319; 
Donelson  v.  Polk,  64  Md.  501;  Stoddert  v. 
Newman,  7  Har.  &  J.  (Md.)  251;  Wahl  v. 
Barroll,  8  Gill  (Md.)  288. 

Massachusetts.  —  Howland  v.  Coffin,  9  Pick. 
(Mass.)  52;  Daniels  v.  Richardson,  22  Pick. 
(Mass.)  565;  Blake  v.  Sanderson,  1  Gray 
(Mass.)  332. 

Mic higan.—  Darmsiaetter  v.  Hoffman,  120 
Mich.  48. 

Minnesota.  — Trask  v.  Graham,  47  Minn.  571; 
Dickinson  Co.  v.  Fitterling,  72  Minn.  483. 

Mississippi.  —  Harris  v.  Frank,  52  Miss.  155. 

Missouri.  —  St.  Louis  Public  Schools  v. 
Boatmen's  Ins.,  etc.,  Co.,  5  Mo.  App.  91; 
Clemens  v.  Dryden,  6  Mo.  App.  597;  Guinz- 
bury  v.  Claude,  28  Mo.  App.  258;  Clemens  v. 
Knox,  31  Mo.  App.  185;  Tyler  v.  Giesler,  74 
Mo.  App.  543;  Whetstone  v.  McCaitney, 
32  Mo.  App.  430;  Jones  v.  Barnes,  45  Mo.  App. 
590;  Boyce  v.  Bakewell,  37  Mo.  492;  Willi  v. 
Dryden,  52  Mo.  319;  Gray  v.  Clement,  12  Mo. 
App.  579. 

Montana—  Edwards  v.  Spalding,  20  Mont.  54- 
Nebraska.  —  Dewey  v.  Payne,  19  Neb.  540. 
New  Hampshire.  —  Adams  v.  French,  2  N. 

H.  387;  Dartmouth  College  v.  Clough,  8  N. 

H.  22. 

New  York.  —  Tale  v.  Neary,  52  N.  Y.  App. 
Div  78-  McKeon  v.  Whitney,  3  Den.  (N.  Y.) 
452-  Provost  v.  Calder,  2  Wend.  (N.  Y.)  517; 
People  v.  Dudley,  58  N.  Y.  323;  Childs  v. 
Clark,  3  Barb.  Ch.  (N.  Y.)  52;  Graves  v. 
Porter,  11  Barb.  (N  Y.)  592;  Journay 
v.  Bracklev,  I  Hilt.  (N.  Y.)  447;  Jacques  v. 
Short,  20  Barb.  (N.  Y.)  269;  Main  «  .  Feathers, 
21  Barb  (N.  Y.)  646;  Van  Rensselaer  *.  Bone- 
steel,  24  Barb.  (N.  Y.)  365;  Tyler  v.  Heidorn, 
46  Barb.  (N.  Y.)  439;  Marshall  v.  Lippman,  16 
Hun  (N.  Y.)  no;  People  v.  Loomis,  27  Hun 
(N.  Y.)  328;  Church  v.  Seeley,  39  Hun  (N-  Y-) 
269;  New  York  v.  Wylie,  43  Hun  (N.  Y.)  547; 
Noble  v.  Thaver,  19  N.  Y.  App.  Div.  446; 
Kernochan  v.  Whiting,  42  N.  Y.  Super.  Ct. 
490-  Gibson  v.  Pearsall,  1  E.  D.  Smith  (N. 
Y.)'go;  Holsman  v.  Gray,  (N.  Y.  Super.  Ct. 


Spec.  T.)  6  Abb.  Pr.  (N.  Y.)  79-.  Frank  v.  New 
York,  etc.,  R.  Co.,  (Supm.  Ct.  Gen.  T.)  7  N. 
Y  St.  Rep.  814;  Angell  v.  Spelman,  (Supm. 
Ct.  Gen.  T.)  14  N.  Y.  St.  Rep.  464;  Gerken  v. 
Smith,  (N.  Y.  Cily  Ct.  Gen.  T.)  11  N.  Y.  Supp. 
685;  Foster  v.  Oldham,  (C.  PI.  Gen.  T.)  8 
Misc.  (N.  Y.)  331.  Compare  Coit  v.  Braunsdorf, 
2  Sweeny  (N.  Y.)  74;  Mason  v.  Breslin,  2 
Sweeny  (N.  Y.)  386. 

Ohio.  —  Sutliff  v.  Atwood,  15  Ohio  St.  186; 
Harmony  Lodge  No.  2  v.  While,  30  Ohio  St. 
569,  27  Am.  Rep.  492;  Woodland  Oil  Co.  v. 
Crawford,  55  Ohio  St.  161 ;  Young  v.  Wright- 
son,  24  Cine.  L.  Bui.  457.  "  ohio  Dec-  (Re- 
print)  104. 

Pennsylvania.  —  Fennell  v.  Guffey,  139  Pa- 
St.  341;  Hannen  v.  Ewalt,  18  Pa.  St.  9;  Hiesier 
v  Sha'effer,  45  Pa.  St.  537;  Morgan  v.  Yard, 
12  W.  N.  C.  (Pa.)  449;  Muller's  Estate,  14  W. 
N.  C.  (Pa.)  308;  Colhoun's  Estate,  26  W.  N.  C. 
(Pa.)  303.    Compare  Fell  v.  Betz,  5  Pa.  Disi.  310. 

Texas.—  Le  Gierse  v.  Green,  61  Tex.  128; 
Campbell  v.  Cates,  (Tex.  Civ.  App.  1899)  51 
S.  W.  Rep.  268„ 

Vermont.  —  Overman  v.  Sanborn,  27  VI.  54; 
Congregational  Soc.  v.  Rex,  (Vt.  1889)  17 -All. 
Rep.  719. 

Wisconsin.  —  Cross  v.  Button,  5  VVjs.  600; 
Martineau  v.  Steele,  14  Wis.  272;  Cross  v. 
Upson,  17  Wis.  618;  Mariner  v.  Crocker,  18 
Wis.  251;  Wiltmann  v.  Watry,  45  Wis.  491. 

Compare  Walker  v.  Dohan,  39  La.  Ann.  743. 

A  Husband  who  remained  in  possession  on 
the  dealh  of  his  wife,  who  was  the  lessee,  has 
been  held  liable  as  an  assignee.  Noble  ». 
Thayer,  19  N.  Y.  App.  Div.  446. 

1.  Benedict  v.  Everard,  (Conn.  1900)46  Atl. 
Rep.  870. 

2.  Rents  in  Arrear.  —  Johnston  7'.  Bates.  48 
N  Y.  Super.  Ct.  180;  Wolf  v.  Gluck,  (Supm. 
Ct.  App.  T.)  24  Misc.  (N.  Y.)  763;  Thomas  v. 
Connell,  5  Pa.  St.  13.  Compare  Barrodhet  v. 
Battelle,  7  Cal.  450;  McQuesney  v.  Hiester, 
33  Pa.  St.  435;  Royer  v.  Ake,  3  P.  &  W.  (Pa.) 
461. 

3.  Release  of  Lessee.  —  McKeon  v.  Whitney,  3 
Den.  (N.  Y.)  452. 

4.  Rent  Notes  Given  by  Lessee.  —  McCormick 
v  Young,  2  Dana  (Ky.)  294.  See  also  How- 
land  v.  Coffin,  9  Pick.  (Mass.)  52.  And  see 
the  title  PAYMENT. 

5.  Continuing  Covenants  —  Effect  of  Prior 
Breach. —  Bradford  Oil  Co.  v.  Blair,  113  Pa. 
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breaches;  1  but  if  covenants  by  the  lessee  are  broken  prior  to  an  assignment 
by  him,  and  are  not  such  as  are  capable  of  a  continuing  breach,  the  assignee 
does  not  incur  any  personal  liability  thereon.2  The  assignee  may,  however, 
expressly  assume  the  obligation  to  discharge  the  lessee's  liability  for  prior 
breaches  of  his  covenants,  so  as  to  render  him  liable  to  the  lessor  therefor.3 

d.  Covenants  Not  Affecting  Demised  Premises.  —  Personal  cove- 
nants in  the  lease  by  the  lessee  which  in  no  way  affect  the  demised  premises, 
and  which  therefore  are  collateral  to  the  lease,  are  in  no  way  binding  upon  the 
assignee.4 

e.  Restrictive  Covenants  Not  Running  with  Leasehold.  —  An 
assignee  of  a  leasehold  takes  the  estate  subject  to  the  burdens  to  which  it  was 
subjected  in  the  hands  of  the  lessee,  and  the  lease  itself  is  notice  to  him  of  the 
burdens  mentioned  therein;5  and  therefore  a  court  of  equity  will  enforce 
restrictive  covenants  against  an  assignee  of  the  leasehold,  though  such  cove- 
nants do  not  run  with  the  leasehold  so  as  to  become  personally  obligatory 
upon  the  assignee.6 

/.  Restrictions  on  Right  to  Assign.  —  Restrictions  in  a  lease  upon 
the  power  of  the  lessee  to  assign  are  solely  for  the  benefit  of  the  lessor,  and 
one  who  takes  an  assignment  of  the  leasehold  cannot,  when  sued  by  the  lessor 
for  rent  accruing  while  he  was  assignee,  defeat  a  recovery  on  the  ground  that 
the  assignment  to  him  was  unauthorized.7  But  if  the  landlord  refuses  to 
consent  to  an  assignment,  the  assignee  may  surrender  possession  without 
incurring  further  liability  for  rent,8  though  he  remains  liable  for  the  rent  for 
the  time  during  which  he  was  in  possession.9 

g.  Actual  Assignment  Necessary.  —  In  order  that  a  third  person  may 
become  liable  on  the  covenants  in  the  lease  as  an  assignee,  it  is  necessary  that 
there  should  have  been  an  actual  legal  assignment  so  as  to  constitute  him  a 
legal  assignee  as  distinguished  from  an  equitable  assignee.10  Thus,  one  enter- 


St.  83,  57  Am.  Rep.  442,  explained  in  Washing- 
ton Natural  Gas  Co.  v.  Johnson,  123  Pa.  St. 
576,  10  Am.  St.  Rep.  553. 

1.  Breaches  Prior  to  Assignment.  —  Tillotson  v. 
Boyd,  4  Sandf.  (N.  Y.)  516;  Astor  v.  Hoyt,  5 
Wend.  (N.  Y.)6o3;  Farmers'  Bank  v.  Mutual 
Assur.  Soc,  4  Leigh  (Va.)  69. 

2.  Noncontinuing  Covenants.  —  Tovvnsend  v. 
Scholey,  42  N.  Y.  18;  Washington  Natural 
Gas  Co.  v.  Johnson,  123  Pa.  St.  576,  10  Am. 
St.  Rep.  553.  See  also  Trask  v.  Graham,  47 
Minn  571. 

Thus,  where  a  lease  contains  a  covenant  to 
begin  boring  for  gas'  within  a  specified  time, 
an  assignee  of  the  lease,  after  such  specified 
time,  is  not  personally  liable  on  the  covenant. 
Washington  Natural  Gas  Co.  v.  Johnson,  123 
Pa.  St.  576,  10  Am.  St.  Rep.  553. 

3.  Rawlings  v.  Duvall,  4  Har.  &  M.  (Md.)  1 ; 
Farmers'  Bank  v.  Mutual  Assur.  Soc,  4  Leigh 
(Va.)  69;  Martineau  v.  Steele,  14  Wis.  272. 
See  also  Lindsley  v.  Joseph  Schnaide  Brewing 
Co.,  59  Mo.  App.  271;  Fontaine  v.  Schulen- 
berg,  etc.,  Lumber  Co.,  109  Mo.  55,  32  Am.  St. 
Rep.  648,  where  it  was  held  that  the  assignee 
had  impliedly  assumed  the  payment  of  taxes 
due  at  the  time  of  the  assignment,  and  which 
the  lessee  had  covenanted  to  pay. 

4.  Covenants  Collateral  to  Lease.  —  Daniel  v. 
Stepney,  L.  R.  7  Exch.  327;  Govver  v.  Post- 
master-Gen., 57  L.  T.  N.  S.  527;  Congleton  v. 
Pattison.  10  East  130;  Thomas  v.  Hayward, 
L.  R.  4  Exch.  31]  ;  Sampson  v.  Easterby,  9  B. 
&  C.  505,  17  E.  C.  L.  428;  Spencer's  Case,  5 
Coke  16;  Mayho  v.  Buckhurst,  Cro.  Jac.  438; 
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Dolph  v.  White,  12  N.  Y.  296  (covenant  by  the 
lessee  to  pay  a  debt  of  the  lessor  to  a  third 
person);  Allen  v.  Culver,  3  Den.  (N.  Y.) 
284. 

5.  Barroilhet  v.  Battelle,  7  Cal.  450. 

6.  Luker  v.  Dennis,  7  Ch.  D.  227;  Wilkin- 
son v.  Rogers,  10  Jur.  N.  S.  5 ;  Tatem  v.  Chap- 
lin, 2  H.  01.  133;  Newbold  v.  Peabody  Heights 
Co.,  70  Md.  493.  See  also  Clements  v.  Welles, 
L.  R.  1  Eq.  200.  See  the  title  Building  Re- 
strictions and  Restrictive  Agreements,  vol. 
5,  p.  g  etseq. 

7.  Prohibition  Against  Assignments.  —  Chicago 
Attachment  Co.  v.  Davis  Sewing  Mach.  Co., 

33  111.  App.  362,  affirmed  (111.  1890)  25  N.  E. 
Rep.  669;  Sexton  v.  Chicago  Storage  Co.,  129 
111.  318,  16  Am.  St.  Rep.  274;  Dickinson  Co.  v. 
Fitlerling,  72  Minn.  483;  Sayles  v.  Kerr,  4  N. 
Y.  App.  Div.  150;  Drummond  v.  Fisher,  (C. 
PI.  Gen.  T.)43  N.  Y.  St.  Rep.  135;  Oil  Creek, 
etc.,  Petroleum  Co.  v.  Stanton  Oil  Co.,  23  Pa. 
Co.  Ct.  153.  Compare  Dougherty  v.  Matthews, 
35  Mo.  520,  88  Am.  Dec.  126;  Hynes  v.  Ecker, 

34  Mo.  App.  650. 

8.  Stebbs  v.  Agner,  65  Iowa  318. 

9.  Sayles  v.  Kerr,  4  N.  Y.  App.  Div.  150. 

10.  Legal  Assignment  Required.  —  Carlisle  v. 
Blamire,  8  East  487;  West  v.  Dobb,  L.  R.  4 
Q.  B.  634:  Arkwright  v.  Colt,  2  Y.  &  C.  Ch.  4; 
Clavering  v.  Weslley,  3  P.  Wms.  402;  Nokes 
v.  Fish,  3  Drew.  735;  Brewer  v.  Dyer,  7  Cush. 
(Mass.)  337;  Smith  v.  Brinker,  17  Mo.  148,  57 
Am.  Dec.  265.  Compare  Stillman  v.  Harvey, 
47  Conn.  33;  Hatch  v.  Van  Dervoort,  54  N.  J. 
Eq.  511;  Astor  v.  Lent,  6  Bosw.  (N.  Y.)  612. 
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ing  into  possession  under  a  mere  agreement  from  the  lessee  to  assign  to  him 
does  not  become  liable  to  the  lessor;1  and  one  who  acquires  the  title  of  a 
lessee  by  adverse  possession  is  not  his  assignee  so  as  to  render  him  liable  to 
the  lessor  on  the  covenants  in  the  lease,  as  in  such  a  case  the  title  of  the  lessee 
is  merely  extinguished  and  not  transferred.2 

Acceptance  of  Assignment.  —  So  an  assignment  of  a  lease  without  an  acceptance 
of  the  assignment  by  the  assignee  does  not  render  the  latter  liable.3 

Statute  of  Frauds.  —  An  assignee  who  enters  into  possession  is  liable  to  the 
lessor  though  the  assignment  to  him  is  Avithin  the  statute  of  frauds.* 

Liability  to  Indemnify  Lessee.  —  An  equitable  assignee  of  the  leasehold,  though 
he  may  not  be  personally  liable  to  the  lessor,  is  still  liable  to  indemnify  the 
lessee  for  the  nonpayment  of  rent  or  the  breach  of  covenants  in  the  lease  while 
he  was  in  possession.5  .  . 

h.  Necessity  for  Entry  and  Occupation  by  Assignee.  —  The  privity 
of  estate  between  the  assignee  and  the  lessor  is  created  by  the  assignment, 
without  any  necessity  for  an  entry  into  possession  by  the  assignee,  and  there- 
fore the  assignee  is  liable  to  the  lessor  though  he  does  not  enter  into  posses- 
sion; 0  and,  a  fortiori,  after  he  has  entered  into  possession  he  cannot  escape 
further  liability  by  merely  abandoning  the  possession,  as  that  is  not  sufficient 
to  destroy  the  privity  of  estate  upon  which  his  liability  rests.7  An  assignee 
who  takes  the  assignment  before  the  lessee  has  been  let  into  possession  by  the 
lessor  has  the  same  right  that  the  lessee  would  have  to  treat  the  contract  of 
lease  as  abandoned  on  refusal  of  the  lessor  to  put  him  into  possession,  and  on 
notifying  the  lessor  that  he  abandons  the  contract  he  incurs  no  liability  to 
the  lessor.8 

i.  Assignments  of  Part  Interests  in  Leaseholds.  —  To  render  an 


1.  Entry  under  Agreement  for  Assignment. — 

Tichborne  v.  Weir,  67  L.  T.  N.  S.  735;  Cox  v. 
Bishop,  8  De  G.  M.  &  G.  815,  overruling  Close 
v.  Wilberforce,  1  Beav.  112;  Friary  Holroyd, 
etc.,  Breweries  v.  Singleton,  (1899)  I  Ch.  86, 
reversed  on  facts  (1899)  2  Ch.  261;  Hartshorne 
v.  Watson,  5  Bing.  N.  Cas.  477.  35  E.  C.  L. 
187;  Taylor  v.  Sutton,  18  U.  C.  Q.  B.  615.  See 
also  Doran  v.  Kenny,  Ir.  R.  3  Eq.  148. 

A  Bond  for  Conveyance  Executed  by  a  Lessee  to 
a  purchaser  of  the  lease  does  not  make  such 
purchaser  the  legal  assignee  of  ihe  term,  and 
he  is  not  liable  under  the  covenants  of  the  lease. 
Mayhew  v.  Hardesty,  8  Md.  479. 

2.  Tichborne  v.  Weir,  67  L.  T.  N.  S.  735- 

3.  Acceptance  of  Assignment.  —  Macfarland  v. 
Heim,  127  Mo.  327,48  Am.  St.  Rep.  629;  Frye 
v.  Hill,  14  Wash  83. 

Facts  Held  Sufficient  to  Show  Acceptance  by 
Assignee. —  Moore  v.  Chase,  (Supm.  Ct.  App. 
T.)  26  Misc.  (N.  Y.)  9. 

4.  Statute  of  Frauds.  —  Chicago  Attachment 
Co.  v.  Davis  Sewing  Mach.  Co.,  33  111.  App. 
362,  affirmed  (111.  1890)  25  N.  E.  Rep.  669; 
Blake  v.  Sanderson,  r  Gray  (Mass.)  332; 
American  Cent.  Ins.  Co.  v.  Chicago,  etc.,  R. 
Co.,  74  Mo.  App.  89;  Edwards  v.  Spalding,  20 
Mont.  54;  Carter  v.  Hammett,  12  Barb.  (N. 
Y.)  253.  See  also  Stillman  v.  Harvey,  47 
Conn.  33. 

5.  Liability  of  Equitable  Assignee  to  Lessee.  — 

Close  v.  Wilberforce,  1  Beav.  112.  See  also 
Sanders  v.  Benson,  4  Beav.  350. 

6.  Entry  into  Possession  by  Lessee  Not  Required 
—  England.  —  Pilkington  v.  Shaller,  2  Yern. 
374;  Stone  v.  Evans,  Peake  Add.  Cas.  94;  Wil- 
liams v.  Bosanquet,  1  Brod.  &  B.  238,  5  E.  C. 
L.  72. 


California.  —  Bonetti  v.  Treat,  91  Cal.  223. 

Connecticut.  —  Benedict  v.  Everard,  (Conn. 
1900)  46  Atl.  Rep.  870. 

Illinois.  —  Babcock  v.  Scoville.  56  111.  461. 

Kentucky.  —  Trabue  v.  McAdams,  S  Bush 
(Ky.)  74- 

Missouri.  —  Lindsley  v.  Joseph  Schnaide 
Brewing  Co.,  59  Mo.  App.  271;  Guinzburg  v. 
Claude,  2S  Mo.  App.  258;  St.  Louis  Public 
Schools  v.  Boatmen's  Ins.,  etc.,  Co.,  5  Mo. 
App.  91. 

Nebraska.  —  Dewey  v.  Payne,  19  Neb.  540. 

New  York.  —  Tate  v.  Neary,  52  N.  Y.  App. 
Div.  78.  Compare  Levy  v.  Long  Island  Brew- 
ery, (Supm.  Ct.  App.  T.)  26  Misc.  (N.  Y.)  410; 
Tallman  v.  Bresler,  65  Barb.  (N.  Y.)  369, 
affirmed  56  N.  Y.  635. 

Pennsylvania.  —  Fennell  v.  Guffey,  155  Pa. 
St.  38;  Hannen  v.  Ewalt,  18  Pa.  St.  9.  Com. 
pare  Wetherell  v.  Hamilton,    5  Pa.  St.  195. 

Compare  Snowden  v.  Memphis  Park  Assoc., 
7  Lea  (Tenn.)  225;  La  Dow  v.  Arnold,  14  Wis. 
458. 

In  Massachusetts  it  is  held,  in  case  of  leases 
under  seal,  that  the  assignment  must  be  under 
seal  to  vest  in  the  assignee  the  leasehold  estate 
without  entry.  Bre  wer  v.  Dyer,  7  Cush.  (Mass.) 
337.  But  the  employment  of  an  agent  to  col- 
lect rents  is  a  sufficient  entry.  Sanders  v. 
Partridge,  10S  Mass.  556. 

7.  Abandonment  of  Possession  After  Entry.— 
Chicago  Attachment  Co.  v.  Davis  Sewing- 
Mach.  Co.,  (111.  1890)  25  N.  E.  Rep.  669;  Car- 
ter v.  Hammett,  18  Barb.  (N.  Y.)  608.  Com. 
pare  Astor  v.  L'Amoreux,  4  Sandf.  (N.  Y.)  524; 
Stern  v.  Florence  Sewing  Mach.  Co.,  53  How. 
Pr.  (N.  Y.)  478. 

8.  Dengler  v.  Michelssen,  76  Cal.  125. 
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assignee  personally  liable  to  the  lessor  on  the  covenants  in  the  lease  it  is  not 
necessary  that  he  should  be  an  assignee  of  the  term  of  the  lessee  in  the  entire 
premises;  an  assignee  of  a  part  of  the  demised  premises  is  pro  tanto  liable  on 
such  covenants  as  run  with  the  leasehold  and  are  divisible  and  affect  the  part 
assigned  to  him. 1  Thus,  though  an  assignee  of  a  part  of  the  demised  premises 
is  not  liable  for  the  entire  rent."  he  is  liable  for  a  proportionate  part  thereof;  3 
and  where  the  lease  contains  a  covenant  to  pay  taxes,  the  assignee  of  a  por- 
tion of  the  leased  premises,  when  the  taxes  are  assessed  as  a  whole,  is  liable 
therefor  in  the  proportion  that  the  value  of  the  land  assigned  to  him  bears  to 
the  whole  of  the  premises.1 

Assignees  of  Undivided  Interests  in  the  term  have  been  held  jointly  and  severallv 
liable  for  the  entire  damages  from  breach  of  a  covenant  in  the  lease  to  repai'r 
and  deliver  up  in  repair.3 

Assignee  of  Interest  of  Joint  Lessee.  —  Where  one  of  several  joint  lessees  assigns 
his  undivided  interest,  his  assignee  is  subject  to  entire  liability  upon  joint  and 
several  covenants  entered  into  by  the  lessees.6 

j.  Effect  of  Reassignment  by  Assignee— (i)  In  General.  —  It  is  a 
well  settled  principle  that  an  assignee  may  rid  himself  of  all  liability  at  law 
under  the  covenants  in  a  lease  by  reassigning  the  lease;7  and,  a'jortiori, 

1.  Assignee  of  Part  of  Premises.  —  Wollaston 
v.  Hakewill,  3  M.  &  G.  322,  42  E.  C.  L.  174; 
Congham  v.  King,  Cro.  Car.  221;  Stevenson 
v.  Lambard,  2  EastsSo;  Merceron  v.  Dovvson, 
5  B.  &  C.  479,  11  E.  C.  L.  277;  Astor  v.  Miller,' 
2  Paige  (N.  Y.)  68;  Van  Rensselaer  v.  Gilford 
24  Barb.  (N.  Y.)  349. 

2.  Not  Liable  for  Entire  Rent.  —  Curtis  v. 
Spitty,  1  Bing.  N.  Cas.  760,  27  E.  C.  L.  565; 
Daniels  v.  Richardson,  22  Pick.  (Mass.)  565. 

The  assignee  may  expressly  agree  to  pay 
the  entire  rent  to  the  lessor'.  Woodruff  v. 
Baldwin,  72  Conn.  439. 

3.  Liability  for  Proportionate  Rent  —  England. 
—  Gamon  v.  Vernon,  2  Lev.  231;  O'Connor  v. 
O'Connor,  19  W.  R.  90. 

Illinois.  —  Babcock  v.  Scoville,  56  111.  461. 
Kentucky.  —  Cox  v.  Fenwick,  4  Bibb  (Kv  ) 
538. 

Maryland.  —  Myers  v.  Silljacks,  58  Md.  319. 

Mississippi.  —  Harris  v.  Frank,  52  Miss.  155. 

New  York.  — Church  v.  Seeley,  39  Hun  (N. 
Y.)  269;  Van  Rensselaer  v.  Jones,  2  Barb.  (N. 
Y.)  643;  Van  Rensselaer  v.  Bradley,  3  Den. 
(N.  Y.)  135,  45  Am.  Dec.  451;  Van  Rensselaer 
v.  Gallup,  5  Den.  (N.  Y.)  454;  Main  v.  Davis 
32  Barb.  (N.  Y.)  461;  Van  Rensselaer  v.  Bone- 
steel,  24  Barb.  (N.  Y.)  365. 

Vermont.  —  Pingrey  v.  Watkins,  15  Vt.  479. 

See,  however,  Fulton  v.  Stuart,  2  Ohio  215, 
15  Am.  Dec.  542. 

When  a  rent  is  reserved  upon  two  or  more 
lots  it  is  not  competent  for  the  lessee  or  his 
assignees  to  charge  the  whole  rent  upon  one 
of  the  lots,  to  Ihe  exoneration  of  the  other, 
without  the  assent  of  the  owner  of  the  rever- 
sion.   Myers  v.  Silljacks,  58  Md.  319. 

4.  Ellis  v.  Bradbury,  75  Cal.  234. 

5.  Assignees  of  Undivided  Interests.  —  Coburn 
v.  Goodall,  72  Cal.  498,  1  Am.  St.  Rep.  75. 
See  also  Merceron  v.  Dowson,  *  B.  &  C  j.70 
11  E.  C.  L.  277.  h 

But  where  several  persons  held  the  entire 
premises  not  as  joint  purchasers,  bul  by  sep- 
arate deeds  of  assignment,  each  of  them  of  an 
undivided  interest,  they  were  held  not  jointly 
liable  for  the  whole  rem,  but  only  severally 
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liable  for  a  part,  according  to  each  one's  in- 
terest in  the  premises  as  compared  with  the 
whole  interest  under  the  lease.  Babcock  v. 
Scoville,  56  111.  461.  See  also  Trabue  v.  Mc- 
Adams,  8  Bush  (Ky.)  79;  St.  Louis  Public 
Schools  v.  Boatmen's  Ins.,  etc.,  Co.,  5  Mo. 
App.  91.  Compare  Damainville  v.  Mann  32 
N.  Y.  197,  88  Am.  Dec.  324. 

6.  Norval  v.  Pascoe,  34  L.  J.  Ch.  82. 
Partition  Between  Joint  Lessees  and  Subsequent 

Assignment.  —  In  Van  Rensselaer  v.  Gifford,  24 
Barb.  (N.  Y.)  349,  it  was  held  that  the  fact  that 
a  lease  was  executed  to  two  persons  jointly  did 
not  make  the  liability  of  an  assignee  of  a  part 
of  the  premises  joint  with  theirs.  If  the 
grantees  have  made  partition  of  the  demised 
premises  between  themselves,  and  a  portion 
thereof  has  come  to  a  third  person,  by  descent 
or  purchase,  he  is  liable  for  the  proportionate 
share  of  the  rent  chargeable  thereon,  as  as- 
signee of  the  lessee. 

7.  Assignee  Discharged  by  Reassignment  — 
England.  —  Paul  v.  Nurse,  8  B.  &  C.  486,  15  E. 

C.  L.  273;  Odell  v.  Wake,  3  Campb.  394; 
Chancellor  v.  Poole,  2  Doug].  764;  Pitcher  v. 
Tovey,  1  Salk.  81;  Keeling  v.  Morrice,  12 
Mod.  371;  Hopkinson  v.   Lovering,  n  O.  B. 

D.  92;  Barnfather  v.  Jordan,  2  Dougl.  452; 
Richmond  v.  London  City,  1  Bro.  P.  C.  (Toml.' 
ed.)  516;  Rowley  v.  Adams,  4  Myl.  &  C.  534; 
Walker  v.  Reeve,  3  Dougl.  19,  '26  E.  C  L 
18. 

Canada.  —  Crawford  v.  Bugg,  12  Ont.  8. 
See  also  Magrath  v.  Todd,  26  U.  C.  Q.  B.  S7. 

United  States.  —  McBee  v.  Samson,  66  Fed. 
Rep.  416;  Hurst  v.  Rodney,  1  Wash.  (U.  S.) 
375- 

California.  — Johnson  v.  Sherman,  15  Cal. 
287,  76  Am.  Dec.  481;  Dengler  v.  Michelssen, 
76  Cal.  125. 

Illinois.  —  Readey  v.  American  Brewing 
Co.,  60  111.  App.  501. 

Kentucky.  —  Trabue  v.  McAdams,  8  Bush 
(Ky.)  78;  Muldoon  v.  Hue,  6  Ky.  L.  Rep.  663. 
Compare  Myer  v.  Gaertner,  (Ky.  1899)  50  S.  W. 
Rep.  971. 

Maryland.  —  Consumers  Ice  Co.  v.  Bixl-r, 
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he  may  do  so  in  equity.1  . 

Assignees  in  Law.  —  The  doctrine  with  regard  to  reassignments  applies  to 
assignees  in  law  as  well  as  to  voluntary  assignees.8  _ 

Object  of  Reassignment  Immaterial.  -  The  effect  of  a  reassignment  by  the  assignee 
as  a  release  from  further  liability  on  the  covenants  in  the  lease  is  not  altered 
bv  the  fact  that  the  reassignment  is  made  with  the  express  purpose  of  getting 
rid  of  liability,  and  is  on  that  account  made  to  an  insolvent  or  irresponsible 
person  3  When,  however,  the  reassignment  was  made  to  an  agent  of  the 
assignee  to  hold  for  the  latter,  the  assignee  was  held  liable  in  equity  for  sub- 
sequently accruing  rents.1 

(2)  Continued  Possession  After  Reassignment.  —The  fact  that  an  assignee 
continues  in  possession  after  having  reassigned  the  lease  does  not  at  law  con- 
tinue his  liability  as  assignee,5  though  he  may  be  held  liable  in  equity  for  the 
rent  during  the  time  of  his  continued  occupancy.6 

(V)  Consent  of  Lessor  to  Reassignment.  —  When  the  lease  does  not  restrict 
the  right  to  assign,  no  notice  to  or  consent  from  the  lessor  is  necessary  in  case 
of  reassignment,7  and  where  the  lessee  expressly  covenants  for  himself  and 
assigns  not  to  assign  without  the  lessor's  consent,  an  assignee  may  still,  with- 
out such  consent,  reassign  and  thereby  escape  further  liability  for  accruing 
rent  s  though  he  is  liable  for  a  breach  of  the  covenant  not  to  reassign. 

(a)  Actual  Reassignment  Required.  —  On  the  same  principle  that  an  actual 
assignment  sufficient  to  carry  the  legal  title  to  the  leasehold  estate  is  necessary 
to  render  the  assignee  liable  as  such,10  it  is  held  necessary  that  there  should  be 
a  legal  reassignment  to  rid  the  assignee  of  liability,11  and  the  assignee  cannot, 


84  Md.  437;  Hinlze  v.  Thomas,  7  Md.  346; 
Donelson  v.  Polk,  64  Md.  501. 

Massachusetts.  —  Bell  v.  American  Protective 
League,  163  Mass.  558,  47  Am.  St.  Rep.  481; 
Mason  v.  Smith,  131  Mass.  510. 

Missouri.  —  Tyler  v.  Giesler,  74  Mo.  App. 
543;  Whetstone  v.  McCartney,  32  Mo.  App. 
430. 

Montana.  —  Beattie  v.  Parrott  Silver,  etc., 
Co.,  7  Mont.  320. 

New  Jersey.  —  Hoagland  v.  Hall,  38  N.  J.  L. 
350. 

New  York.  —  Tate  v.  McCormick,  23  Hun 
(N.  Y.)  218  ;  Tohnston  v.  Bates,  48  N.  Y.  Super. 
Ct.  180;  Astor  v.  L'Amoreux,  4  Sandf.  (N.  Y.) 
524-  Carter  v.  Hammett,  iS  Barb.  (N.  Y.)  608; 
Stonpani  v.  Richard,  1  Hilt.  (N.  Y.)  509;  Arm- 
strong v.  Wheeler,  9  Cow.  (N.  Y.)  88;  Childs 
■v.  Clark,  3  Barb.  Ch.  (N.  Y.)  52;  Siefke  v. 
Koch,  (C.  PI.  Gen.  T.)  31  How.  Pr.  (N.  Y.)  383; 
Bagley  v.  Freeman,  1  Hilt.  (N.  Y.)  196;  Mc- 
Keon  v.  Wendelken,  (Supm.  Ct.  App.  T.)  25 
Misc.  (N.  Y.)  711;  Stern  v.  Florence  Sewing 
Mach.  Co.,  53  How.  Pr.  (N.  Y.)  478;  Heeter  v. 
Eckstein,  (Supm.  Ct.  Spec.  T.)  50  How.  Pr.  (N. 
Y.)  44s;  Durand  v.  Curtis,  57  N.  Y.  7. 

Pennsylvania.  — Goss  v.  Woodland  Fire  Brick 
Co.,  4  Pa.  Super.  Ct.  167;  Washington  Natural 
Gas  Co.  v.  Johnson,  123  Pa.  St.  576,  10  Am. 
St.  Rep.  553;  VVickersham  v.  Irwin,  14  Pa.  St. 
108;  Borland's  Appeal,  66  Pa.  St.  470. 

Tennessee.  —  Slate  v.  Martin,  14  Lea  (Tenn.) 
92,  52  Am.  Rep.  167. 

Washington.  —  Tibbals  v.  Iffland,  10  Wash. 
451. 

Reassignment  to  Original  Lessee.  —  By  re- 
assigning to  the  oiiginal  lessee,  an  assignee  of 
a  leasehold  estate  discharges  himself  from 
liability  to  the  lessor  for  rent  subsequently 
accruing.    Denglerz/.  Michelssen,  76  Cal.  125. 

Reassignment  In  Part.  —  Where  the  assignee 


reassigns  the  lease  in  part  he  remains  liable 
pro  tanto  for  subsequently  accruing  rents. 
Muldoon  v.  Hite,  6  Ky.  L.  Rep.  663. 

Equitable  Liability  Irrespective  of  Assignment. 
—  See  Van  Schaick  v.  Third  Ave.  R.  Co.,  38 
N.  Y.  346,  affirmed  49  Barb.  (N.  Y.)  409. 

1.  Valliant  v.  Dodemede,  2  Atk.  546. 

2.  Assignee  in  Bankruptcy.  —  Hopkinson  v. 
Lovering,  it  Q.  B.  D.  92;  Bell  v.  American 
Protective  League,  163  Mass.  558,  47  Am.  St. 

Rep.  481.  .  ,      ,r  . 

3.  Object  of  Reassignment  Immaterial. —  Val- 
liant v.  Dodemede,  2  Atk.  546;  Taylor  v. 
Shum,  1  B.  &  P.  21;  Barnfather  v.  Jordan,  2 
Dougl.  452;  Fagg  v.  Dotie,  3  Y.  &  C.  Exch. 
96-  Onslow  v.  Corrie,  2  Madd.330;  Johnson  v. 
Sherman,  15  Cal.  287,  76  Am.  Dec.  481;  Bell 
v  American  Protective  League,  163  Mass.  558, 
47  Am.  St.  Rep.  481;  Goss  v.  Woodland  Fire 
Brick  Co.,  4  Pa.  Super.  Ct.  167. 

4.  Reassignment  to  Agent.  —  Philpol  v.  Hoare, 
2  Atk.  219. 

5.  Continued  Possession  After  Assignment. — 

Tate  v.  McCormick,  23  Hun  (N.  Y.)  218. 

In  Negley  v.  Morgan,  46  Pa.  St.  281,  how- 
ever, an  assignee  was  held  liable  for  rent 
where  he  continued  in  possession  until  it  fell 
due  notwithstanding  a  prior  assignmeni  over. 

6.  '  Treackle  v.  Coke,  1  Vern.  165;  Philpot  v. 
Iloare,  2  Atk.  219. 

7.  Consent  to  Assignment  Not  Required.- 
Valliant  v.  Dodemede,  2  Atk.  546;  Lekeux  v. 
Nash,  2  Stra.  1221;  Onslow  v.  Corrie,  2  Madd. 

33|j!  Paul  v.  Nurse,  8  B.  &  C.  4S6,  15  E.  C.  L. 

273. 

9.  Varley  v.  Coppard,  L.  R.  7  C.  P.  5°5-  . 

10.  See  supra,  this  subsection,  Actual  Assign- 
ment Necessary. 

11.  Contract  to  Reassign.—  Simonds  v.  Turner, 
120  Mass.  328. 
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by  merely  executing  a  reassignment,  though  made  to  the  original  lessee,  escape 
further  liability,  unless  the  reassignment  is  accepted  by  the  person  to  whom 
it  is  made.1 

(5)  Necessity  for  Entry  by  Second  Assignee.  —  On  the  principle  that  an  entry 
into  possession  by  the  assignee  is  not  necessary  to  render  him  liable  as  assignee 
of  the  lease,2  it  is  held  that  it  is  not  necessary  that  the  person  to  whom5 the 
reassignment  is  made  should  enter  to  render  the  reassignment  effective  as  a 
release  of  the  assignee's  liability.3  If,  however,  the  reassignment  is  without 
deed,  as  of  a  chattel  interest  only,  some  act  of  entry  or  change  of  possession 
is  required  to  complete  its  operation  and  divest  the  assignee  of  his  leasehold 
and  the  corresponding  responsibility  which  arises  from  his  holding  the  lease- 
hold estate.4 

(6)  Liability  on  Breaches  Prior  to  Assignment.  —  By  the  weight  of  authority 
it  seems  that  the  assignee  cannot,  by  reassigning,  rid  himself  of  liability  at 
law  for  rent  which  accrued  while  he  held  as  assignee,  or  on  covenants  broken 
during  such  time.5 

(7)  Express  Assumption  by  Assignee  of  Obligations  of  Lease. —  Where  the 
assignee  expressly  assumes  and  covenants  in  the  assignment  to  perform  the 
obligations  of  the  lease,  his  liability  is  similar  to  that  of  a  lessee  upon  his 
express  covenants,  and  he  cannot,  by  reassigning,  rid  himself  of  further 
liability.6 

k.  Particular  Classes  of  Assignees  —  (i)  Purchasers  at  Judicial  Sales. 

—  Estates  for  years  or  in  fee  with  rent  reserved  are  subject  to  sale  on  execu- 
tion 7  except  when  the  assignment  of  the  leasehold  is  prohibited  by  statute  8 
or  by  the  terms  of  the  lease,9  and  a  purchaser  of  such  a  leasehold  becomes 
personally  liable  to  the  lessor  as  an  assignee,10  and  is  liable  after  he  receives 
the  sheriff's  conveyance  for  subsequently  accruing  rents,  whether  he  enters  or 
does  not  enter  into  possession. 11  A  purchaser  at  a  sheriff's  sale  does  not, 
however,  become  the  assignee  as  regards  his  personal  liability  until  a  convey- 

Recording  Assignment.  —  An  assignee  of  a  tions  of  Lessee.  —  Doran  v.  Kenny  Ir  R  3  Eq 

leasehold  estate  is  liable  for  rents  accruing  148;  Bonetti  v.  Treat,  01  Cal.  223-  Wilson?' 

after  he  executed  an  assignment  of  the  term  Lunt,  ir  Colo.  App.  56;  Consolidated  Coal  Co' 

and  before  such  assignment  was  recorded.  v.  Peers,  39  111.  App.  4b3;  Consumers'  Ice  Co. 

Nickel  v  Brown  75  Md.  172.  v.  Bixler,  84  Md.  437;    Lindsley  v.  Joseph 

1.  Necessity  for  Acceptance  in  Case  of  Reassign-  Schnaider  Brewing   Co.,  59  Mo    Ann  271 

ment  to  Original  Lessee.  —  Beattie  v.  Parrott  See  also  Meister  v.  Birney  24  Mich  435 

Silver,  etc.,  Co.,  7  Mont  320.  Assignment  "  Subject  to  the  Agreements  "  in  the 

i.  bee  supra,  ihis  subsection,  Necessity  for  Lease  —  No  Privity  of  Contract  Created.  —  Con- 

Entryand  Occupation  by  Assignee.  solidated  Coal  Co.  v.  Peers,  166  111.  361 ,  rcvers- 

3.  Entry  by  Second  Assignee  Not  Required.  —  ing  59  111.  App  595 

Taylor  v    Shum,  1  B    &  P.  21;  Walker  v.        7.  See  the  title  Executions,  vol.  n,  p.  629 
Reeve,  3  Dough  19,  26  E.  C.  L.  18.  8.  Moser  v.  Tucker,  87  Tex.  94 

4.  Entry  Required  Where  Reassignment  With-        9.  Krause's  Appeal,  2  Whart  (Pa)  308 

out  Deed.  -  Sanders  v.  Partridge,  108  Mass.  10.  Personal  Liability  of  Purchaser  at  Judicial 

s  t-  vi-*       ^      v  Sale.  —  Willison  v.  Watkins,  3  Pet.  (U.  S.Y50; 

5  Liability  on  Breaches  Prior  to  Reassignment.  D'Aquin  v.  Armaut,  14  La.  Ann  217-  McNeii 

-  Harley  ^  King,  2  C.  M.  &  R.  iS;  Consol-  v.  Ames,  120  Mass.  481;  Smith  v.  Brinker,  17 
tdated  Coal  Co.  v  Peers,  150  111.  344;  Slate  v.  Mo.  148,  57  Am.  Dec.  265;  M'Murphvv.  Minor 
Martin,  14  Lea  (Tenn.)  92  52  Am.  Rep.  167.  4  N.  H.  251;  joslin  v.  Ervien,  50  N.  J.  L.  39' 
See  also  Quackenboss  v.  Clarke,  12  Wend.  (N.  Sutliff  v.  Atwood,  15  Ohio  St.  186;  Snowden v. 

n55,5'-,  u      u        u  ,_,  •     „  Memphis  Park  Assoc.,  7  Lea  (Tenn.)  225. 

Kut  U  has  been  held  in  Maryland  that  no  Purchaser  on  Foreclosure  of  Mortgage  on  Lease- 
action  at  law  could  be  maintained  against  the  hold  Held  Liable  as  Assignee.  —  State  s  Martin 
assignee  after  the  reassignment  for  rent  accru-  14  Lea  (Tenn.)  92,  52  Am.  Rep.  167;  Wittman 
ing  prior  thereto     Hintze  v   Thomas,  7  Md.  v.  Milwaukee,  etc.,  R.  Co.,  51  Wis.  89. 
346 ;  Donelson  v.  Polk,  64  Md.  501.  A  Purchaser  at  a  Tax  Sale  of  land  subject  lo 

Certainly  the  assignee  will  be  held  liable  in  ground  rent  becomes  personally  liable  for  the 
a  court  of  equity  for  rent  accruing  during  the  rent  as  fully  as  the  original  covenantor.  Con- 
time  when  he  held  the  leasehold.  Treackle  v.  rad  v.  Smith,  12  Phila.  (Pa.)  306,  35  Leg  Int. 
Coke,  1  Vern.  165;  Richmond  v.  London  City,  (Pa  )  144  ^  S 
1  Bra.  P.  C.  (Toml.  ed.)  516.  11,  Smith  v.  Brinker,  17  Mo.  148,  57  Am.  Dec. 
6.  Express  Assumption  by  Assignee  of  Obliga-  265. 
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ance  is  executed  to  him  by  the  sheriff.1 

(2)  A  ssignees  by  Way  of  Mortgage.  -  In  jurisdictions  where  a  mortgage  con- 
veys the  legal  title,  an  assignee  of  the  leasehold  estate  by  way  of  a  mortgage 
becomes  thereby  personally  liable  to  the  lessor  to  the  same  extent  as  a  gen- 
eral assignee,  as  the  mortgage  creates  the  necessary  privity  of  estate  a  though 
the  mortgagee  does  not  enter  into  possession.3  At  an  early  date  it  was  held 
in  England!  however,  that  where  a  leasehold  was  assigned  by  way  of  mort- 
gage with  a  clause  of  redemption,  the  lessor  could  not  sue  the  mortgagee  as 
assignee,  even  after  the  mortgage  had  been  forfeited,  unless  the  mortgagee 
had  taken  possession.4  In  jurisdictions  in  which  mortgages  are  considered  as 
security  merely,  without  conveying  any  estate,  an  assignee  by  way  ot  mort- 
gage docs  not  incur  any  liability  if  he  does  not  enter  into  possession,'  but  he 
becomes  liable  if  he  does  take  possession.6 

Mortgage  by  Deposit  of  Title  Deeds.  -  An  equitable  mortgagee  of  the  leasehold 
by  deposit  of  the  lease  acquires  only  an  equitable  interest  in  the  leasehold  and 
does  not  incur  any  liability  as  assignee.  This  is  true  though  the  equitable 
mortgagee  actually  enters  into  possession,7  and  a  court  of  equity  will  not 
compel  such  a  mortgagee  to  take  a  legal  assignment. 

&  Executors  and  Administrators  of Lessee.  -  Aside  from  the  liability  of 
the  estate  of  a  deceased  tenant  for  the  payment  of  rent  and  the  performance 
of  the  covenants  in  the  lease,9  his  executors  or  administrators  are  his  assignees 
in  law,  as  leaseholds  pass  to  the  lessee's  personal  representatives;  and  if  such 
personal  representatives  enter  into  possession  of  the  demised  premises  they 
become  personally  liable  as  assignees,19  but  if  they  do  not  enter  they  can  be 

Cir.  Ct.  69,  i  Ohio  Cir.  Dec.  367;  Prather  v. 
Foote,  1  Disney  (Ohio)  434-  See  also  Fr>'e  »• 
Hill,  14  Wash.  83. 

6.  Knox  v.  Bailev,  4  Mo.  App.  581;  Astor  v. 
Hoyt,  5  Wend.  (N.  Y.)  603.  reversing  on  other 
points  2  Paige  (N.  Y.)  68. 

A  lessee,  desiring  a  contractor  to  complete 
repairs  on  the  demised  premises,  assigned  to 
him  his  lease  as  security  for  his  payment  for 
the  work,  it  was  held  that  the  contractor's 
entry  to  complete  the  repairs  was  not  posses- 
sion as  assignee  or  mortgagee  rendering  him 
liable  for  the  rent.  Tallman  v.  Bresler,  65 
Barb.  (N.  Y.)  369,  affirming  56  N.  Y.  635. 

In  California,  however,  it  has  been  held  that 
the  mortgagee  is  not  liable  though  he  goes  into 
actual  possession.  Johnson  v.  Sherman.  15 
Cal.  287,  76  Am.  Dec  481. 

7.  Mortgage  by  Deposit  of  Title  Deeds.  —  Moore 
v  Greg,  2  Phil.  7I7>  affirming  2  De  G.  &  Sm. 
304-  Moo  res  v.  Choat,  S  Sim.  508;  Robinson  v. 
Rosher,  1  Y.  &  C.  Ch.  7;  Joseph  v.  Lyons,  15 
Q.  B.  D.  280;  Ex  p.  Fletcher,  1  Deac.  &  C.  318. 
Compare  Lucas  v.  Comerford,  I  Yes.  Jr.  235; 
Malone  v.  Geraghty,  5  Ir-  Eq.  549;  Flight  v. 
Bentley,  7  Sim.  149.  „  M 

8.  Moores  v.  Choat,  8  Sim.  50S;  Moore  v. 
Greg,  2  De  G.  &  Sm.  335.  Compare  Lucas  v. 
Comerford,  1  Ves.  Jr.  235. 

9  Copeland  v.  Stephens,  1  B.  &  Aid.  593; 
Martin  v.  Black,  9  Paige  (N.  Y.)  641,  38  Am. 
Dec.  574.  See  also  ihe  title  Debts  of  Dece- 
dents", vol.  S.  p.  1003.  . 

10.  Personal  Liability  of  Executors  and  Adminis- 
trators. —  Kendall  it.  Andreae,  61  L.  J.  Q.  B. 
630;  Hopvvood  v.  Whaley.  6  C.  B.  744.  «>  fc. 
C  L  744-  Hornidge  v.  Wilson,  11  Ad.  &  LI. 
64";  30  E  C.  L.  1S6;  Tremeere  v.  Morison,  I 
Bing.  N.  Cas.  8q,  27  E.  C.  L.  3*51  N*o°  *. 
Quinn,  Ir.  R.  2  C.  L.  247;  Bull  v.  Sibbs.  8  T. 
R.  327;  Bristol  v.  Guyse,  1  Saund.  112;  Mat- 
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1.  Thus,  a  purchaser  of  land  sold  on  execu- 
tion is  not  liable  for  a  ground  rent  accruing 
between  ihe  time  of  the  sale  and  the  lime  of 
executing  the  sheriff's  deed  to  him.  Thomas 
v.  Connell,  5  Pa.  St.  13.  . 

2.  Mortgagee  of  Leasehold  —  England.  —  Haig 
v.  Homan,  4  Bligh  N.  S.  380;  Stone  v.  Evans, 
Peake  Add.  Cas.  94;  Williams  v.  Bosanquet, 

1  Brod.  &  B.  238,  5  E.  C.  L.  72;  Anonymous, 

2  Freem.  K.  B.  253;  Traherne  v.  Sadlier,  5 
Bro.  P.  C  (Toml.  ed.)  179;  Pilkington  v.  Shal- 
ler  2  Vern.  374;  Sparkes  v.  Smith,  2  Vern.  275; 
De'benham  v.  Digby,  28  L.  T.  N.  S.  170;  Eaton 
v.  Jaques,  2  Dougl.  455- 

l  Tnited  States.  —  Willison  v.  Watkins,  3  Pet. 
(U.  S.)  50.    See  also  Calvert  v.  Bradley,  16 

How.  (U.  S.)  593- 

Maryland.  —  Lesler  v.  Hardesty,  29  Md.  50; 
Mayhew  v.  Hardesty,  8Md-479;  Abrahams  v. 
Tappe,  60  Md.  317. 

Massachusetts.— Simonds».  Turner,  120  Mass. 

32S 

~ New  Hampshire.  —  M'Murphy  v.  Minot,  4  N. 
H.  251. 

3.  Williams  v.  Bosanquet,  1  Brod.  &  B.  238, 
5  E.  C.  L.  72;  Stone  v.  Evans,  Peake  Add.  Cas. 
94;  Pilkington  v.  Shaller,  2  Vern.  374; 
M'Murphy  v.  Minot.  4  N.  H.  251.  This  case, 
however,  was  questioned  in  Lord  v.  Ferguson, 
9  N.  H.  380. 

4.  Eaton  v.  Jaques,  2  Dougl.  455-  See  also 
Walker  v.  Reeves,  2  Dougl.  401,  note. 

5.  Mortgages  Treated  as  Security  Merely.  — 
Engels  v.  McKinley,  5  Cal.  153;  Johnson  v. 
Sherman,  15  Cal.  287,  76  Am.  Dec.  481;  Mc- 
Kee  v.  Angelrodt,  16  Mo.  283;  Astor  v.  Miller, 
2  Paige  (N.  Y.)  68,  reversed  on  other  points,  5 
Wend  (N.  Y.)6o3;  Levy  v.  Long  Island  Brew- 
ery, (Supm.  Ct.  App.  T.)  26  Misc.  (N  Y  )  410; 
Tallman  v.  Bresler,  65  Barb.  (N.  \ .)  369. 
affirmed  56  N.  Y.  635;  Sibley  v.  Walton,  2  Ohio 


676 


Assignments  of  Leasehold  Estate. 


LEASES. 


Liability  of  Assignee  to  Lessor. 


charged  only  in  their  representative  capacity.1  An  executor  or  administrator 
may,  of  course,  to  the  same  extent  as  any  other  assignee,  escape  further  per- 
sonal liability  on  the  lease  by  assigning  over.2  It  has  been  held  that  the 
executor  or  administrator  may,  after  entry,  offer  to  surrender  the  premises  to 
the  lessor,  and,  on  abandonment  of  possession,  escape  further  personal  liability.3 

(4)  Heirs  and  Legatees.  —  A  legatee  of  a  term  for  years  who  accepts  the 
bequest  becomes  an  assignee  and  personally  liable  to  the  same  extent  as  any 
other  assignee,4  but  if  he  does  not  enter  into  possession  nor  in  any  way  signify 
his  intention  to  accept  the  bequest,  he  of  course  incurs  no  liability.5  The  heir 
of  a  lessee  for  years  has  been  held  not  bound  by  his  ancestor's  covenant  for 
the  payment  of  rent.0 

(5)  Assignees  in  Insolvency  and  Bankruptcy,  and  for  Creditors.  —  These 
topics  have  been  discussed  in  earlier  volumes  of  this  work,  to  which  reference 
is  made  in  the  note  below.7 

(6)  Receiver  Appointed  for  Lessee.  —  Since  a  receiver  appointed  by  a  court 
of  chancery  is  merely  an  officer  of  the  court,  and  his  custody  of  the  property 
in  his  hands  is  the  custody  of  the  court,  the  title  to  the  property  remaining 
unchanged,  it  follows  as  a  necessary  deduction  that  a  receiver  does  not  become 
an  assignee  so  as  to  render  him  personally  liable  to  a  lessor  with  respect  to  the 
leasehold  interests  of  the  defendant.8  The  claim  of  the  landlord  for  rents  in 
case  the  receiver  waives  the  term  and  the  landlord  does  not  choose  to  re-enter 
remains  a  claim  against  the  defendant  to  be  paid  in  the  due  course  of  admin- 
istration of  the  defendant's  assets.9 

/.  PROOF  OF  ASSIGNMENT  —  Presumption  in  Favor  of  Assignment. —  Where  a  lessor 
seeks  to  hold  one  found  in  possession  of  the  land,  liable  as  assignee  for  rent, 
or  on  the  covenants  in  the  lease,  he  is  not  required  in  the  first  instance  to 
prove  the  assignment  to  the  party  in  possession,  as  the  law  presumes  that  a  per- 
son other  than  the  lessee  found  in  possession  holds  as  an  assignee.10  This  rule 

ter  of  Galloway,  21  Wend.  (N.  Y.)  32,  34  Am.  7.  See  the  titles  Assignments  for  the  Bene- 

Dec.  209;  Carter  v.  Hammett,  18  Barb.  (N.  Y.)  fit  of  Creditors,  vol.  3,  at  p.  125  especially; 

608;  Becker  v.  Walworth,  45  Ohio  Si.  169.    See  Insolvency  and  Bankruptcy,  vol.  16,  at  pp' 

also  Dillingham  v.  Jenkins,  7  Smcd.  &  M.  723  and  742  especially. 

(Miss.)  479.    And  see  the  title  Executors  and  8.  Receivers.  —  Quincy,  etc.,  R.  Co.  v  Hum- 

Administrators,  vol.   ir,  p.  834;  Deists  of  phreys,  145  U.  S.  83;  Gatther  v.  Stockbridge 

Decedents,  vol.  8,  p.  1017.  67   Md.   222;  Bell  v.  American  Protective 

Executors  de  Son  Tort  Held  Liable  Personally.  —  League,  163  Mass.  558,  47  Am.  St.  Rep.  481- 

Williams  v.  Heales,  L.  R.  9  C.  P.  177.    See  Mariner  v.  Crocker,  18  Wis.  251.    See'  also 

also  Paull  v.  Simpson,  9  Q.  B.  365,  58  E.  C.  L.  Sunflower  Oil  Co.  v.  Wilson,  142  U.  S.  313; 

365.  Reeves  v.  Reeves,  (Indian  Ter.  1899)  51  S.  w' 

1.  Wollaston  v.  Hake  will,  3  Scott  N.  R.  595;  Rep.    1079.     Compare    U.    S.    Trust   Co  v 
Rendall  v.  Andreae,  61  L.  J.  Q.  B.  630:  Wil-  Wabash  Western  R.  Co.,  150  U.  S.  287-  Com 
Hams  v.  Heales,  L,  R.  9  C.  P.  177.    See  also  v.  Franklin  Ins.  Co.,  115  Mass.  278.    See  also 
the  title  Debts  of  Decedents,  vol.  8,  p.  1016.  the  title  Receivers. 

2.  Thus,  where  executors  received  a  pre-  9.  Martin  v.  Black,  9  Paige  (N.  Y.)  641  38 
mium  upon  the  assignment  of  a  lease  and  paid  Am.  Dec.  574;  People  v.  National  Trust  Co., 
the  amount  into  their  testator's  estate,  it  was  82  N.  Y.  283.  See  also  the  titles  Distress' 
held  that  they  were  not  personally  liable  for  vol.  9,  p.  646;  Receivers. 

rent  accruing  after  the  assignment,  in  respect  10.  Presumption  in  Favor  of  Assignment  —  Illi- 

of  the  premium  so  paid  in.     Goodland  v.  — Chicago  Attachment  Co.  i-  Davis  Sew- 

Ewing,  1  Cab.  &  El.  43.  ing  Mach.  Co.,  (111.  1890)  25  N.  E.  Rep.  669. 

3.  Remnant  v.  Bremndge,  8  Taunt.  191,  4  Kentucky.  —  Muldoon  v.  Hite,  6  Ky.  L.  Rep. 
E.  C.  L.  66.    See  also  Read  v.  Tenterden,  4  663. 

Tyrvv-  11  r-  Maine.  —  Page  v.  McGlinch,  63  Me.  472. 

4.  Legatee  of  Leasehold.  —  Howard  v.  Heiner-  Minnesota.  —  Dickinson  Co.  v  Fitterling  69 
schit,  16  Hun  (N.  Y.)  177.    See  also  Poor  v.  Minn.  162. 

Scanlan,  7  Cine.  L.  Bui.  15,  8  Ohio  Dec.  (Re-  Missouri.  —  Ebling  v.  Fuylein,  2  Mo.  App. 

print)  275.  252.  Ecker  v  Chicago,  etc.,  R.  Co.,  8  Mo.  App. 

5.  Whitcomb  v.  Starkey,  63  N.  H.  607.  223;  Collins  v.  Bannister,  48  Mo.  435.  See 

6.  Camp  v.  Scott,  47  Conn.  377.    Here  it  was  also  Guinzburg  v.  Claude,  28  Mo.  App.  258. 
also  held  that  going  into  possession  and  pay-  Compare  Bailey  v.  Ofenstein,  7  Mo.  App.  577. 
ing  rent  for  several  months  were  not  enough  New  Hampshire.  —  Adams  v.  French,  2  N. 
to  render  the  heir  liable  on  the  covenant  of  H.  387. 

the  ancestor.  'New  York.  —  Kernochan  v.  Whiting,  42  N. 
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that  the  burden  is  upon  one  found  in  possession  to  show  that  he  was  not  in  as 
an  assignee  is  not  affected  by  the  fact  that  the  lease  prohibits  an  assignment 
or  provides  for  a  forfeiture  in  case  of  an  assignment.1  The  presumption  is 
not,  however,  conclusive,  but  the  person  in  possession  may  show  in  what 
character  he  holds.2  Thus  he  may  show  that  he  holds  as  an  underlessee  3  or 
as  agent  or  occupant  under  license  from  the  lessee,4  and  may  even  show  that 
he  holds  adversely  to  the  lessee.5  _       ...  .  . 

Parol  Evidence.  —  The  assignment  to  the  person  in  possession,  if  in  issue,  may 
be  proven  by  parol  evidence.® 

7.  Rights  of  Assignee  Acquired  by  Assignment.  —  The  assignee  of  a  leasehold 
estate  succeeds  to  all  the  rights  of  the  lessee  in  regard  to  the  demised  prem- 
ises.7 If,  however,  the  lessee  was  restrained  by  the  lease  from  assigning,  his 
assignee,  in  case  of  an  assignment  without  the  lessor's  consent,  acquires  no 
right  to 'enforce  stipulations  on  the  part  of  the  lessor.8  The  assignee  cannot 
claim  a  greater  interest  than  that  possessed  by  the  lessee  at  the  time  of  the 
assignment;9  and  the  mere  assignment  of  a  lease  does  not  carry  with  it  other 
rights  than  those  created  by  the  lease.10 

8.  Contract  to  Assign  —  Distinction  Between  Assignments  and  Agreements  to  Assign. 
There  is  a  distinction,  of  course,  between  a  contract  to  assign  a  leasehold  and 
an  actual  assignment.11  ,  . 

statute  of  Frauds.  —  The  provision  of  the  statute  of  frauds  requiring  that  con- 
tracts for  the  sale  of  any  interest  in  or  concerning  lands  shall  be  in  writing 
applies  to  contracts  for  the  assignment  of  leasehold  interests.1* 

Duty  to  Produce  Lease.  —  It  is  the  duty  of  the  lessee  to  produce  and  deliver  the 
original  lease  to  the  person  to  whom  he  has  agreed  to  assign.13 

Duty  to  Obtain  License.  —  Where  the  leasehold  is  not  assignable  without  the 
consent  of  the  lessor,  it  is  the  duty  of  the  lessee,  under  a  contract  to  assign, 


Y  Super.  Ct.  490;  Coit  v.  Planer,  7  Robt.  (N. 
Y.)  413:  Welsh  v.  Schuyler,  6  Daly  (N.  Y.)  412; 
Reynolds  v.  Lavvton,  (Supm.  Ct.  Gen.  T.)  8  N. 
Y.  Supp.  403;  Carter  v.  Hammett,  12  Barb. 
(N.  Y.)  253;  Frank  r.  New  York,  etc.,  R.  Co., 
122  N.  Y.  197;  Foster  v.  Oldham,  (C.  PI.  Gen. 
T.)  8  Misc.  (N.  Y.)  331;  Clark  v.  Greenfield,  (C. 
PI.  Gen.  T.)  13  Misc.  (N.  Y.)  124;  Waller  v. 
Thomas,  (C.  PI.)  42  How.  Pr.  (N.  Y.)  337; 
Main  V.  Davis,  32  Barb.  (N.  Y.)  461;  Van 
Rensselaer  Secor,  32  Barb.  (N.  Y.)  469; 
Glover  v.  Wilson,  2  Barb.  (N.  Y.)  264;  Durando 
v.  Wyman,  2  Sandf.  (N.  Y.)  597- 

Wisconsin.  —  Mariner  v.  Crocker,  18  Wis. 
251;  Cross  v.  Upson,  17  Wis.  6i3. 

1.  Dickinson  Co.  v.  Fitterling,  69  Minn.  162. 

2.  Ebling  v.  Fuvlein,  2  Mo.  App.  252;  Welsh 
v.  Schuyler,  6  Dalv  (N.  Y.)  412;  Reynolds  v. 
Lawton,  (Supm.  Ct.  Gen.  T.)  8  N.  Y.  Supp. 
403;  Dey  v.  Greenebaum,  82  Hun  (N.  Y.)  533; 
Wechselmann  v.  Trottina,  (C.  PI.  Gen.  T.)  14 
Misc.  (N.  Y.)  632;  Mariner  v.  Crocker,  18  Wis. 
251;  Cross  v.  Upson,  17  Wis.  618. 

3.  Dey  v.  Greenebaum,  82  Hun  (N.  Y.)  533; 
Bagley  v.  Freeman.  1  Hilt.  (N.  Y.)  196;  Kain 
v.  Hoxie,  2  Hilt.  (N.  Y.)  311 ;  Carter  v.  Ham- 
mett, 12  Barb.  (N.  Y.)  253- 

4.  Dey  *.  Greenebaum,  82  Hun  (N.  Y.)  533. 

5.  Tichborne  v.  Weir,  67  L.  T.  N.  S.  735. 

6.  Mav  v.  Sheehy,  4  Cranch  (C.  C.)  135. 
Admissions  of  Person  in  Possession.  —  Dulin  v. 

Knechtel,  (Tex.  Civ.  App.  1899)  51  S.  W.  Rep. 

7.  Scheercr  v.  Goodwin,  125  Cal.  154;  Col- 
lier v.  Cunningham,  2  Tnd.  App.  254.  See  the 
various  matters  throughout  this  article  in  their 
appropriate  divisions. 
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Covenant  of  Lessor  to  Repay  Deposit.  —  Simons 
v.  Van  Ingen,  86  Pa.  St.  330. 

Covenant  Not  to  Rival.  —  Thomas  v.  Hay- 
ward,  L.  R.  4  Exch.  311;  Norman  v.  Wells,  17 
Wend.  (N.  Y.)  136. 

8.  Buckland  V.  Papillon,  L.  R.  I  Eq.  477; 
Hunt  v.  Danforth,  2  Curt.  (U.  S.)  592;  Drum- 
mond  v.  Fisher,  (C.  PI.  Gen.  T.)  16  N.  Y.  Supp. 
867.    And  see  supra,  this  section. 

9.  Barroilhet  v.  Battelle,  7  Cal.  450;  Boyle 
Ice  Mach.  Co.  v.  Gould,  73  Cal.  153;  Suffern 
v.  Butler,  19  N.  J.  Eq.  202.  See  also  Linahan 
v.  Barr,  41  Conn.  473.  Compare  Burr  v.  Spen- 
cer, 26  Conn.  164,  68  Am.  Dec.  379. 

A  forfeiture  incurred  by  the  lessee  under 
provisions  in  the  lease  may  be  enforced  against 
the  assignee.  Carnegie  Natural  Gas  Co.  v. 
Philadelphia  Co.,  158  Pa.  St.  317. 

10.  Hollingsworth  v.  Atkins,  46  La.  Ann. 
515. 

Thus  a  contract  in  writing,  selling  a  lease, 
does  not  carry  with  it  oil  that  had  thereufore 
been  pumped'on  the  leasehold  premises.  Mc- 
Guire  v.  Wright,  18  W.  Va.  507.  See  also 
Dresser  v.  West  Virginia  Transp.  Co.,  8  W.  Va. 
553. 

11.  Contracts  to  Assign.  —  See  Hartshorne  v. 
Watson,  5  Bing.  N.  Cas.  477,  35  E.  C.  L.  1S7; 
Taylor  v.  Sutton,  18  U.  C.  Q.  B.  615. 

12.  Buttemere  v.  Hayes,  5  M.  &  W.  456; 
Kelly  v.  Webster,  12  C.  B.  2S3,  74  E.  C.  L.  2S3: 
Smart  v.  Harding,  15  C.  B.  652,  80E.  C.  L.  652. 
Horsey  v.  Graham,  L.  R.  5  C.  P.  o.  Compare 
Ross  v.  Schneider,  30  Ind.  423.  See  also  the 
title  Statute  of  Frauds. 

13.  Barton-'.  Banks,  2  F.  &  F.  213;  Roberts 
v.  Gcis,  2  Daly  (N.  Y.)  535- 
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to  procure  the  lessor's  consent.1 

Duty  as  to  Title.  —  The  person  agreeing  to  execute  an  assignment  of  a  lease- 
hold is  under  an  implied  obligation  to  make  out  his  title  thereto.2 

Terms  of  Assignment.  —  A  person  merely  agreeing  to  take  an  assignment  of  a 
lease  is  not  bound  to  take  an  assignment  which  contains  a  covenant  on  his 
part  to  pay  the  rents  and  perform  the  covenants  of  the  lessee  contained  in 
the  lease.  Such  a  covenant  imposes  a  burden  which  the  proposed  assignee 
has  not  agreed  to  assume.3  The  proposed  assignee  is  bound  to  take  the 
assignment  subject  to  all  accruing  rents.4 

Specific  Performance.  —  Specific  performance  of  an  agreement  to  assign  a  lease- 
hold may  be  enforced.5  If,  however,  the  lease  contains  a  covenant  or  con- 
dition against  an  assignment  without  the  consent  of  the  lessor,  the  lessee  will 
not  be  compelled  to  execute  an  assignment  when  the  lessor  refuses  his  con- 
sent;0 but  the  fact  that  such  consent  had  not  been  secured  at  the  time  of  the 
agreement  to  assign  is  immaterial.7 

9.  Form  of  Assignment.  —  No  particular  form  of  assignment  is  necessary. 
Thus,  as  heretofore  stated,  a  general  lease,8  quitclaim,  or  other  conveyance  of 
the  leasehold  premises  may  render  the  grantee  an  assignee.9  Assignments, 
however,  are  usually  and  may  be  validly  executed  by  indorsements  upon  the 
lease,  whereby  the  lessee  assigns  his  interest  to  the  assignee.10 

statute  of  Frauds.  —  Where  the  unexpired  term  of  a  lease  exceeds  one  year, 
the  provisions  of  the  statute  of  frauds  require  that  an  assignment  thereof  shall 
be  in  writing.11 

Seal.  —  An  assignment  of  a  leasehold  need  not  be  under  seal.12 
Recording.  — -  Some  statutes  require  the  recording  of  assignments  of  lease- 
holds,13 though  as  between  the  assignor  and  the  assignee  the  failure  to  record 
the  assignment  does  not  invalidate  it.1* 

XIX.  Subletting  —  1.  In  General.  —  What  constitutes  a  subletting  has 


1.  Lloyd  v.  Crispe,  5  Taunt.  250,  1  E.  C.  L. 
95;  Mason  v.  Corder,  7  Taunt.  9,  2  E.  C.  L.  9; 
Day  v.  Singleton,  (1899)  2  Ch.  320;  Austin  v. 
Harris,  10  Gray  (Mass.)  296. 

2.  Souter  v.  Drake,  5  B.  &  Ad.  1002,  27  E. 
C.  L.  253;  Purvis  v.  Rayer,  9  Price  488;  Gos- 
ling v.  Woolf,  (1893)  1  Q.  B.  39;  Bensel  v. 
Gray,  44  N,  Y.  Super.  Ct.  372,  38  N.  Y.  Super. 
Ct.  447- 

Waiver  of  Forfeiture. —  The  fact  that  parol 
proof  of  the  facts  constituting  a  waiver  of  a 
forfeiture  is  necessary  to  show  a  valid  title  in 
the  assignee  does  not  render  his  title  so  doubt- 
ful as  to  authorize  one  who  has  contracted  to 
purchase  to  refuse  to  accept  an  assignment 
and  to  maintain  an  action  to  recover  back  a 
payment  of  purchase  money.  To  defend  such 
an  action,  the  defendant  need  make  no  other 
or  higher  proof  than  would  be  required  if  the 
original  lessor,  or  his  successors  in  interest, 
had  sought  to  dispossess  him  on  the  ground 
of  the  forfeiture  of  ihe  lease.  Murray  v.  Har- 
wav,  56  N.  Y.  337. 

3.  Hoagland  v.  Hall,  38  N.  J.  L.  350.  Com- 
pare Sutliff  v.  At  wood,  15  Ohio  St.  i36. 

4.  Thus,  under  a  contract  to  transfer  a  lease 
free  from  all  incumbrance,  without  any  ex- 
press provision  as  to  accruing  rents,  the  pur- 
chaser, as  between  himself  and  the  vendor, 
takes  subject  to  the  accruing  rents;  for  rent  is 
not  a  charge  or  debt  until  il  is  due.  Hull  v. 
Stevenson,  58  How.  Pr.  (N.  Y.)  135,  note,  re- 
versing (Marine  Ct.  Tr.  T.)  13  Abb.  Pr.  N.  S. 
(N.  Y.)  196,  where  it  was  held  that,  although 


the  rent  was  not  an  incumbrance,  the  pur- 
chaser had  a  right  of  apportionment. 

5.  Winter  v.  Dumerque,  12  Jur.  N.  S.  726; 
Hyde  v.  Warden,  3  Ex.  D.  72.  See  also  the 
title  Specific  Performance. 

6.  Willmott  v.  Barber,  15  Ch.  D.  96.  Com- 
pare Leitch  v.  Simpson,  Ir.  R.  5  Eq.  613. 

7.  Hyde  v.  Warden,  3  Ex.  D.  72. 

8.  Ecker  v.  Chicago,  etc.,  R.  Co.,  8  Mo.  App. 
223. 

9.  See  stipra,  this  section,  What  Constitutes 
Assignment. 

10.  Strong  v.  Garfield,  10  Vt.  497.  See  also 
Esty  v.  Baker,  48  Me.  495. 

11.  Botting  v.  Martin,  1  Campb.  318;  Doe  v. 
Jones,  9  M.  &  W.  372;  Booth  v.  Turle,  L.  R. 
16  Eq.  182;  Chicago  Attachment  Co.  v.  Davis 
Sewing  Mach.  Co.,  142  111.  171;  Brewer  v. 
Dyer,  7  Cush.  (Mass.)  337;  Durand  v.  Curtis, 
57  N.  Y.  7.  See  also  the  title  Statute  ok 
Frauds. 

12.  Barrett  v.  Trainor,  50  111.  App.  420;  Sand- 
ers v.  Partridge,  108  Mass.  556;  Holliday  v. 
Marshall,  7  Johns.  (N,  Y.)  2ir. 

13.  Reg.  v.  Registrar,  15  Q.  B.  976,  69  E.  C. 
L.  976;  Sumpter  v.  Cooper,  2  B.  &  Ad.  223,  22 
E.  C.  L.  61;  Battison  v.  Hobson,  (1896)  2  Ch. 
403;  Credland  v.  Potter,  L.  R.  10  Ch.  8;  Doe 
v.  Allsop,  5  B.  &  Aid.  142,.  7  E.  C.  L.  46;  May- 
hew  v.  Hardesty,  8  Md.  479.  See  also  the  title 
Recording  Acts. 

14.  Bemis7\  Wilder,  100  Mass.  446;  Thomas 
v.  Blackemore,  5  Yerg.  (Tenn.)  113;  Tibbals  v. 
Iffland,  10  Wash.  451. 
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already  been  stated,  also  certain  distinctions  between  such  a  transaction  and 
an  assignment  noted.1 

2.  General  Eight  to  Sublet  —  a.  In  Absence  of  Express  Restrictions. 
—  It  is  a  well  settled  rule  that  a  lessee,  unless  restricted  by  the  provisions  of 
his  lease  or  by  statute,  has  authority  to  sublet  the  whole  or  a  part  of  the 
premises  demised  to  him,2  and  this  rule  applies  to  periodical  tenancies.3  So 
also  tenants  strictly  at  will  may  create  a  tenancy  at  will  against  themselves.4 

b.  Statutory  Restrictions  on  Right  to  Sublet.  —  In  some  jurisdic- 
tions the  statutes  expressly  restrict  the  right  of  the  lessee  to  sublet  without 
the  consent  of  the  lessor.5 

c.  Contract  Restrictions  on  Right  to  Sublet— (i)  In  General.— 
It  is  well  settled  that  the  lessor  may,  by  provisions  in  the  lease,  lawfully 
restrict  the  right  of  the  lessee  to  sublet.6  Such  provisions,  however,  are 
solely  for  the  benefit  of  the  lessor  or  his  successors  in  interest,  and  therefore 
a  sublease  is  valid  against  the  sublessor  or  his  assigns,  though  prohibited  by 
the  lease.7 

(2)  General  Construction  of  Restriction.  —  Covenants  against  subletting, 
like  covenants  against  assignments,  arc  to  be  strictly  construed  against  the 
lessor.8  Thus  a  covenant  not  to  assign  does  not  prohibit  a  subletting.9  But 
a  covenant  not  to  assign  or  otherwise  part  with  the  whole  or  any  part  of  the 
premises  has  been  held  to  prohibit  a  subletting. ,w 

Liability  for  Subletting  in  Violation  of  Statute. 

—  By  subletting  in  violation  of  the  Kentucky 
statute,  a  tenant  who  has  a  term  for  less  lhan 
two  years  merely  assumes  the  risk  of  being 
ousted  if  his  landlord  refuses  to  acquiesce  in 
the  contract,  and  does  not  thereby  convert  him- 
self into  a  trespasser  or  insureragainst  loss  by 
fire.    Hundley  v.  Moore,  6  Ky.  L.  Rep.  519. 

In  Texas  it  has  been  held  that  where  the 
lessee  sublets  in  violation  of  the  statute,  the 
sublessee  becomes,  as  regards  the  lessor,  a 
trespasser.  Rose  v.  Riddle,  3  Tex.  App.  Civ. 
Cas.,  §  299. 

6.  Eight  to  Sublet  Restricted  by  Contract.  — 
Doe  v.  Rickarby,  5  Esp.  4;  Doe  v.  Watt,  8  B. 
&  C.  308,  15  E.  C.  L.  225;  Ncrthcote  v.  Duke, 
Ambl.  511;  Rheaume  v.  Panneton,  9  Rev. 
Leg.  594;  Mackenzie  v.  Bernard,  10  Montreal 
Leg.  N.  113;  Gagnon  if.  Paradis,  2  Rev.  Leg. 
78;  Folev  v.  Charles,  15  L.  C.  Rep.  248;  Morcau 
v.  Owler,  10  L.  C.  Jur.  112;  Meyer  v.  Roth- 
schild, 46  La.  Ann.  1174;  Bryan  v.  French.  20 
La.  Ann.  366;  Miller  v.  Rankin,  (Pa.  1887)  11 
Atl.  Rep.  615;  Shermer  v.  Paciello,  161  Pa. 
St.  69. 

7.  Shumway  v.  Collins.  6  Gray  (Mass.)  227. 

8.  Contract  Restrictions  Strictly  Construed.  — 
Church  v.  Brown,  15  Ves.  Jr.  264;  Leys  v. 
Fiskin,  12  U.  C.  Q.  B.  604;  Boyd  v.  Fraternity 
Hall  Assoc.,  16  111.  App.  574;  Smith  v.  St. 
Philip's  Church,  107  N.  Y.  610. 

9.  Restrictions  Against  Assignments.  —  Kin- 
nersley  v.  Orpe,  1  Dougl.  56;  Church  v.  Brown, 
15  Ves.  Jr.  264;  Crusoe  v.  Bugby,  3  Wils.  C. 
PI.  234;  Griffiths  v.  Canonica,  5  British  Colum- 
bia 67;  Copland  v.  Parker.  4  Mich.  660;  Den 
v.  Post  25  N.  1.  L.  2S5:  Jackson  v.  Silvernail. 
15  Johns.  (N.  Y.)  278;  Jackson  v.  Harrison,  17 
Johns.  (N.  Y.)  66;  Troxell  v.  Wheatly,  2  Luz. 
Leg.  Reg.  (Pa.)  37. 

10.  Doe  v.  Worsley,  I  Campb.  20. 
A  proviso  for  re-entry  if  the  lessee  does  any 

art  whereby  the  premises  become  vested  for 
the  whole  or  any  part  of  the  term  in  any  other 
person  than  the  lessee  includes  a  subletting. 
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1.  Subletting — Definition.  —  See  also  supra, 
this  title,  Assignments  of  Leasehold  Estate. 

2.  Common-law  Right  to  Sublet  -  Alabama.  — 
Crommelin  v.  Thiess,  31  Ala.  412,  70  Am.  Dec. 
499;  Parkman  v.  Aicardi,  34  Ala.  393,  73  Am. 
Dec.  457. 

Illinois.  —  Sexton  v.  Carley,47  III.  App.  316, 
affirmed  147  III.  269;  Illinois  Starch  Co.  v. 
Ottawa  Hydraulic  Co.,  125  III.  237. 

lo-wa.  —  Goldsmith  v.  Wilson,  68  Iowa  685. 

Kansas.  —  Hill  v.  Wand,  47  Kan.  340,  27 
Am.  St.  Rep.  288. 

Kentucky.  —  Pearcy  v.  Heath,  1  Ky.  L.  Rep. 
407. 

Massachusetts.  —  Shum  way  v.  Collins,  6  Gray 
(Mass.)  227. 

Michigan.  —  Ray  v.  Johnson,  98  Mich.  34. 

Minnesota.  —  Gould  v.  Sub-District  No.  3, 
8  Minn.  427. 

Mississippi.  —  Harris  v.  Frank,  52  Miss.  155. 

JVe7v  York.  —  Eten  v.  Luyster,  60  N.  Y.  252; 
Phelps  v.  Erhardt,  (Sup.n.  Ct.  Gen.  T.)  5  N. 
Y.  Supp.  540. 

North  Carolina.  —  Krider  -•.  Ramsay,  79  N. 
Car.  354. 

Canada.  —  Sharpe  v.  Cuthbert,  I  Montreal 
Q.  B.  479;  Cerat  v.  Stephens,  2  Rev.  Leg.  206. 

In  Louisiana  the  code  (now  Rev.  Civ.  Code 
1900,  art.  2725)  expressly  authorizes  tenants 
to  sublet  unless  restrained  by  provisions  in  the 
lease.    Arent  v.  Bone,  23  La.  Ann.  387. 

3.  Oxley  v.  James,  13  M.  &  VV.  209. 

4.  Doe  v.  Carter,  9Q.  B.  865,  58  E.  C.  L.  865. 

5.  Statutory  Restrictions.  —  McBurney  v.  Mc- 
Intyre,  38  Ga.  261;  Stultz  ?>.  Fleming,  83  Ga. 
14;  Hudson  v.  Stewart,  110  Ga.  37;  Hundley 
v.  Moore,  6  Ky  L.  Rep.  519;  Johnson  -'.  Doug- 
lass, 73  Mo.  168;  Rose  v.  Riddle,  3  Tex.  App. 
Civ.  Cas.,  §  299. 

A  General  Power  to  Sublet  is  not  conferred  by 
authority  to  the  lessee  to  sublet  the  premises 
"  to  any  responsible  party  in  the  same  line  of 
business,  or  in  any  line  of  business  agreeable 
to  the  lessor."  Boone  v.  Waxahachie  First  Nat. 
Bank,  17  Tex.  Civ.  App.  365. 
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(3)  B,  each  of  Covenant  Against  Subletting.  -  To  constitute  a  bread)  of  the 
covenant  not  to  sublet  there  must  be  an  actual  subletting.*  Thus,  permUtine 
a  third  person  to  occupy  the  premises  without  paying  rent,  for  the  mere 
purpose  of  caring  for  them,  is  not  a  breach.*    But  any  kind  of  an  actuaUub 

S  hCTftU.abfeaChl  ^  an  cement  to  sublet  which  is  partly 
performed  by  the  sublessee  entering  into  possession,  and  therefore  is  capable 
of  being  enforced  has  been  held  to  be  a  breach  of  the  covenant  not  to  sublet  4 
It  has  been  held  that  a  covenant  not  to  sublet  the  premises  is  not  broken  by 
a  sublease  of  a  part  of  the  premises.5  y 

Letting  Lodging.  —  Letting  lodgings  in  the  demised  premises,  where  the  lessee 
does  not  part  with  their  control,  is  not  a  breach  of  a  covenant  not  to  sublet  * 
and  the  same  rule  applies  to  letting  stalls  in  an  opera  house  ' 

License.  -  So  also  a  covenant  or  condition  against  subletting  does  not  pro- 
hibJt  the  granting  of  a  license  with  respect  to  the  demised  premises  » 

Permitting  Joint  Occupation.  -  Permitting  a  third  person  to  enter  into  the  joint 

wbffi^  Prem,S6S  WitH       165866  iS  n0t  a  breach  °f  3  COVenailt  iainsE 

Division  of  Premises  Between  Colessees.  —  Where  premises  are  let  to  colessees  an 
27  bet—  them  whereby  each  is*  to  enjoy  and  occupy  a  seveS 
portion  of  the  premises  is  not  a  breach  of  a  covenant  not  to  sublet  »• 

Involuntary  Subletting.  -  A  transfer  of  the  possession  of  the  leased  premises 
by  operation  of  law  is  not  a  breach  of  a  covenant  against  subletting  ,?remiSCS 
Subletting  with  Consent  of  Lessor.  — If  the  lessor  consents  to  a  subletting  the 
sublease  is,  of  course,  valid  though  the  lease  expressly  forbids  all  subletting  " 
but  the  consent  of  the  lessor  to  one  subletting  or  the  waiver  of  one  breach  of 
the  covenant  against  subletting  is  no  defense  to  a  breach  of  the  covenant  bV 
another  and  distinct  sublease.13  1  Dy 


Dymock  z/.Sho well's  Brewery  Co.,  79  L  T  N 
S.  329. 

But  a  covenant  not  to  "  assign,  transfer,  or 
set  over  or  otherwise  do  or  put  away"  the 
lease  or  premises  does  not  prohibit  underleas- 
ing for  part  of  the  term.  Crusoe  v.  Bugby, 
2  W.  Bl.  766.  See  also  Leys  v.  Fiskin  i"  u' 
C  Q.  B.  604. 

1.  Marhiter  v.  Smith,  3  Times  L.  Rep.  673. 
Advertising  the  demised  premises  for  rent 

without  executing  a  sublease,  is  not  a  breach 
of  the  lessee's  covenant  not  10  sublet.  Gourlay 
v.  Somerset,  1  Ves.  &  B.  68.  See  also  Williams 
v.  Cheney,  3  Ves.  Jr.  59. 

2.  Sanders  v.  Bryer,  152  Mass.  141. 

3.  Thus,  a  covenant  not  to  underlease  is 
broken  by  underletting  from  year  to  year 
Timms  v.  Baker,  49  L.  T.  N.  S.  106. 

4.  Eastern  Tel.  Co.  v.  Dent,  7S  L.  T   N  S 

in- 

5.  Foley  v.  Charles,  15  L.  C.  Rep.  248;  Dorion 
v.  Baltzley,  14  L.  C.  Jur.  305;  Leduke  v.  Bar- 
nett.  47  Mich.  158;  Roosevelt  v.  Hopkins  33 
N.  Y.  81. 

6.  Doe  v  Laming,  4  Campb.  77;  Smith  v. 
St.  1  hilip  s  Church,  107  N.  Y.  610.  See  also 
Roc  v.  Sales,  1  M.  &  S.  297. 

Keceiving  Boarder.  —  In  Stanton  v.  Allen,  32 
S.  Car.  587,  a  stipulation  in  the  lease  thai 'the 
lessee  should  not  permit  any  other  person  to 
occupy  the  premises,  or  any  part  thereof,  was 
held  not  to  be  broken  by  taking  a  boarder 

7.  Croft  v.  Lumley,  6  M.  L.  Cas.  672. 

8.  Leduke  v.  Barneit,  47  Mich.  158. 
License  to  Erect  Sign. —  Lowell  f.  St  rah  an 

145  Mass.  11  Am.  St.  Rep.  422.  See  also 
Keynolds  v.  Van  Beuren,  155  N.  Y.  120.  Com. 
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pare  O.  J.  Gude  Co.  v.  Farley,  (Supm.  Ct.  App. 
T.)  28  Misc.  (N.  Y.)  184. 

License  to  Railroad  to  Lay  Tracks  on  Demised 
Premises  Held  No  Breach  of  Covenant  Not  to  Sublet 

—  Pence  v.  St.  Paul,  etc..  R.  Co.,  28  Minn.  488 

9.  Permitting  Joint  Occupation.  —  Boyd  v 
Fraternity  Hail  Assoc.,  16  111.  App.  574-  Roose- 
velt v.  Hopkins,  33  N.  Y.  81. 

But  when  the  lessee,  besides  entering  into 
partnership  with  a  third  person  with  regard  to 
the  business  maintained  on  the  demised  prem- 
ises, also  gave  to  such  person  1  he  exclusive 
use  of  a  part  of  the  premises,  it  was  held  that 
there  was  a  breach  of  a  proviso  not  to  sublet 
Roe  v.  Sales,  1  M.  &  S.  297. 

10.  Boyd  v.  Fraternity  Hall  Assoc.,  16  Bl 
App.  574- 

11.  Parks  v.  Union  Mfg.  Co.,  14  Ky.  L.  Rep. 
206  (possession  by  receiver). 

e2'  ^le.\fy,v-  ThewHs»*5  HI.  App.  582;  Smith 
v.  St.  Philip  s  Church,  107  N.  Y.  610;  Ireland 
v.  Nichols,  2  Sweeny  (N.  Y.)  289. 

In  Farr  v.  Kenyon,  20  R.  I.  376,  permission 
to  use  the  premises  for  other  purposes  than 
allowed  bv  the  leasehold  was  held  not  to  be  a 
permission  to  sublet. 

An  Oral  Consent  to  a  subletting  is  sufficient 
though  the  lease  requires  the  lessor's  written 
consent.  Weisbrod  v.  Demboskv,  (Supm  Ct 
App.  T.)  25  Misc.  (N.  Y.)48s. 

Roof  Not  Included  in  Permission  to  Sublet  Top 
Floor.  — O.  J.  Gude  Co.  v.  Farley,  (Supm.  Ct 
App.  T.)  28  Misc.  (N.  Y.)  184. 

13.  Roe  v.  Harrison,  2  T.  R.  425;  Seaver  v. 
Coburn,  10  Cush.  (Mass.)  324;  Wertheimer  v 
Hosmer,  83  Mich.  56;  Farr  v.  Kenyon,  20  R. 
I-  376. 
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Withholding  Assent  to  Subletting.  -  Where  a  subletting  without  the  consent  of 
the  lessor  is  prohibited,  the  lessor  may  arbitrarily  withhold  his  assent 

(4?  Remedy  of  Lessor  -  Forfeiture.  -  Leases  generally  authorize  the  lessor  to 
re-enter  in  case  of  a  breach  of  the  lessee's  agreement  not  to  sublet .» 

Enjoining  use  by  sublessee. -Where  a  sublease  is  granted  in  violation ol  the 
terms  of  the  lease,  a  court  of  equity  will,  in  a  proper  case,  restrain  the  sub- 
lessee's use  of  the  premises.3  .     .  , 

Damages  -  Where  the  lessee  sublets  the  premises  in  violation  of  his  cove- 
nant' he  is  liable  to  the  lessor  for  all  injuries  thereto  arising  from  the  sublet- 
Sng.*  and  the  lessor  may  recover  damages  for  the  depreciation  of  the  premises 
onlccount  of  the  subletting,  though  the  action  is  not  brought  until  after  the 

"tt^^-i"  has  been  held  that  finding  a  person  other  than  the 
lessee  in  possession  of  the  demised  premises  \s  prima  facte  evidence  of  a  sub- 
letting by  the  lessee  so  as  to  enable  the  lessor  to  maintain  an  action  on  the 
lessee's  covenant  not  to  sublet,6  but  this  presumption  is  not  conclusive. 

3  Liability  of  Sublessee  to  Lessor.  -  There  is  neither  privity  of  contract  nor 
privity  of  estate  between  the  sublessee  and  the  original  lessor,  and  therefore 
the  sublessee  incurs  no  personal  liability  to  the  lessor  for  rents  accruing  while 
he  holds  possession  »  nor  for  a  breach  of  any  of  the  covenants  in  the  original 
lease  on  the  part  of  the  lessee      and  the  rule  that  the  sublessee  is  not  per- 


1.  Hill  v.  Rudd,  99  Ky.  178.  Compare  David 
v.  Ritchner,  27  L.  C.  Jur.  313-  And  see  mPra- 
this  title,  Assignments  of  Leasehold  Estate,  where 
the  English  cases  are  considered  with  regard 
to  provisions  against  general  assignments,  but 
permitting  assignments  to  responsible  persons, 
or  providing  that  the  lessor's  assent  shall  not 
be  arbitrarily  or  vexatiously  withheld. 

2.  See  the  title  Landlord  and  Tenant,  ante, 
p.  367  et  sea.,  where  forfeitures  for  subletting 
are  fully  discussed. 

3.  Godfrey  v.  Black,  39  Kan.  193,  7  Am-  bt- 

R<4^  Damages  —  Burning  of  Buildings.  —  Lepla 
v.  Rogers,  (1893)  I  Q.  B.  31. 

5.  Bedard  v.  Dorion,  3  L.  C.  Jur.  253. 

6.  Doe  v.  Rickarby,  5  Esp.  4. 

7.  Doe  v.  Payne,  1  Stark.  86,  2  E.  C.  L.  41. 
8  Sublessee  Not  Personally  Liable  to  Lessor  — 

England.  —  Holford  v.  Hatch,  I  Dougl.  183. 
Canada.  —  Lawler  v.  Sutherland,  9  U.  C.  Q. 

Alabama.  —  Simmons  v.  Fielder,  46  Ala.  304; 
Moberly  v.  Peek,  67  Ala.  345:  Robinson  v. 
Lehman,  72  Ala.  401. 

Illinois.  —  Sexton  v.  Chicago  Storage  Co., 
30  111.  App.  95,  affirmed  129  111.  318,  16  Am.  St. 

Massachusetts.  —  Campbell  v.  Stetson,  2  Met. 
(Mass.)  504;  Shattuck  v.  Lovejoy,  8  Gray 
(Mass.)  204;  Leonard  v.  Kingman,  136  Mass. 
123.  See  also  Fifty  Associates  v.  Howland,  5 
Cush.  (Mass.)  214. 

Michigan.  —  Carver  v.  Palmer,  33  Mich.  342. 

Minnesota.  —  Crosby  v.  Home,  etc.,  Co.,  45 
Minn.  249. 

New  Hampshire.  —  Dartmouth  College  v. 
Clough,  8  N.  H.  22. 

New  York.  —  Davis  v.  Morris,  36  N.  \  .  509: 
Jennings  v.  Alexander,  I  Hilt.  (N.  Y.)  154; 
Stewart  v.  Long  Island  R.  Co.,  102  N.  Y.  601. 
55  Am.  Rep.  844;  Kiersted  v.  Orange,  etc.,  R. 
Co.,  69  N.  Y.  343,  25  Am.  Rep.  199.  reversing 
(Supm.  Ct.  Gen.  T.)  54  How.  Pr.  (N.  Y.)  29- 


Smith  v.  Coe,  55  N.  Y.  678;  Doscher  v.  Shaw, 
52  N  Y.  602;  Bedford  v.  Terhune.  30  N.  Y. 
4S3,  86  Am.  Dec.  394;  Rehm  v.  Weiss,  (N  Y. 
City  Ct.  Gen.  T.)  8  Misc.  (N.  Y.)  525;  Reynolds 
v.  Lawton,  (Supm.  Ct.  Gen.  T.)  28  N.  Y.  St. 
Rep.  670.  .  , 

Ohio.  —  Fulton  v.  Stuart,  2  Ohio  215,  15  Am. 

Dec.  542.  . .    _,  , 

Oregon.  —  Holman  V.  De  Lin  River-Finley 

Co.,  30  Oregon  428. 

Texas.  —  Harvey  v.  McGrew,  44  Tex.  412; 
Giddings  v.  Felker,  70  Tex.  176;  Gibson  7. 
Mullican,  58  Tex.  430;  Lea  v.  Hogue,  1  Tex. 
App.  Civ.  Cas.,  §  607. 

Vermont.  —  Way  v.  Hollon,  46  V  t.  184. 
See  also  Waller  v.  Morgan,  18  B.  Mon.  (Ky.) 
143     Compare  Harris  v.  Frank,  52  Miss.  155. 

California.  —  In  Schilling  v.  Holmes,  23  Cal. 
227,  it  was  held  that  a  person  who  leases  from 
the  tenant  after  service  of  notice  by  the  land- 
lord to  quit  is  liable  for  double  the  monthly 
value  of  the  premises.  See  also  McBurney  v. 
Mclntyre,  38  Ga.  261.  _ 

In  Pierce  v.  Minturn,  1  Cal.  470,  it  was  held 
that  a  subtenant  can  be  made  liable  to  the 
original  lessor  for  rent  only  for  the  time  of  his 
own  occupancy. 

9.  Bernev  v.  Moore,  2  Ridg.  P.  C.  323:  May- 
hew  v.  Hardest}-,  8  Md.  479-.  Haley  v.  Boston 
Belting  Co.,  140  Mass.  73;  Grundin  v.  Carter, 
09  Mass.  15;  St.  Joseph,  etc.,  R.  Co.  v .  St. 
Louis,  etc.,  R.  Co.,  135  Mo.  173:  Field*.  Mills, 
33  N.  J.  L.  254;  McFarlan  v.  Watson,  3  N.  \. 
286;  Harvey"*.  McGrew,  44  Tex.  412.  ^ 

Covenant  to  Repair.  —  Tich borne  *.  Weir,  67 
L  T  N  S.  735:  Goddard  Keate,  I  Vern.  87; 
St.  Joseph,  etc.,  R.  Co.  v.  St.  Louis,  eic,  R. 
Co.,  135  Mo.  173.  „  - 

Covenant  to  Pay  Taxes.  —  Dunlap  *.  Bullard, 
131  Mass.  161. 

Even  though  a  sublease  contains  an  express 
covenant  by  the  subtenant  to  pay  taxes  and 
assessments  upon  the  demised  premises  which 
his  sublessor  had  covenanted  with  the  original 
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sonally  liable  on  covenants  of  his  sublessor  applies  generally  in  equity  as  well 
as  at  law,1  though  in  some  cases,  where  the  estate  of  the  lessee  was  insolvent, 
the  lessor  has  been  held  in  equity  entitled  to  receive  the  rents  from  the 
sublessees.3 

Distress  and  Lien  of  Landlord.  —  The  property  of  the  sublessee  which  is  upon 
the  demised  premises  is  subject  to  distress  by  the  landlord  for  rent  accruing 
on  the  original  lease,3  and  under  statute  in  some  jurisdictions  the  lessor's  lien 
for  rent  extends  to  the  property  of  or  the  crops  raised  by  a  subtenant.4 

Statutory  Provisions.  —  In  some  jurisdictions  the  statutes  expressly  subject 
subtenants  to  personal  liability  to  the  lessor  for  rent,  thereby  placing  them  on 
the  footing  of  assignees.5 

4.  General  Rights  Acquired  by  Sublessee.  —  The  sublessee  cannot,  as  regards 
the  rights  of  the  lessor,  acquire  any  greater  interest  in  the  demised  premises 
than  that  held  by  his  sublessor,6  and  is  considered  as  having  constructive 
notice  of  the  provisions  of  the  original  lease.7  Of  course  the  sublessee 
acquires  as  against  the  lessor  whatsoever  interest  his  sublessor  may  have  had,8 
except  that  he  does  not,  as  in  case  of  an  assignee,  acquire  any  right  to  sue 
the  original  lessor  on  the  latter's  covenants  in  the  lease  to  the  sublessor.9 

Restraining  Breach  of  Restrictive  Covenants.  —  Though  restrictive  covenants  in  the 
original  lease  are  not  personally  binding  upon  the  sublessee,  a  court  of  equity 
will  restrain  him  from  committing  a  breach  thereof.10 

Forfeiture  by  Sublessor  —  Effect  on  Sublessee's  Rights.  —  As  a  sublessee  acquires  no 
greater  right  than  his  sublessor,  a  forfeiture  by  the  latter  terminates  the  estate 
of  the  sublessee,  and  the  lessor  may  recover  the  possession  from  the  sublessee.11 


lessor  to  pay,  the  original  lessor  cannot  sue 
the  sublessee  for  their  nonpayment.  Martin  c, 
O'Conner,  43  Barb.  (N.  Y.)  514. 

1.  Goddard  v.  Keate,  1  Vern.  S7;  Haley  v. 
Boston  Belting  Co.,  140  Mass.  73. 

2.  Otis  v.  Conway,  114  N.  Y.  13,  where  the 
lessee  became  insane  and  his  estate  was  in- 
solvent. See  also  Borell  v.  Newell,  3  Daly 
(N.  Y.)  233. 

The  lessor  has  in  such  a  case  a  quasi  lien  on 
the  rents  owing  from  the  subtenants.  Riggs 
v.  Whitney,  (C.  PI.  Gen.  T.)  15  Abb.  Pr.  (N. 
Y.)  388. 

The  lessor  does  not,  however,  by  virtue  of 
thai  relation  alone,  have  any  special  lien  on 
the  rents  owing  by  subtenants.  Stillman  v. 
Van  Beuren,  49  N.  Y.  Super.  Ct.  86. 

3.  Smoyer  v.  Roth,  (Pa.  1888)  13  Atl.  Rep. 
191.  See  also  the  title  Distress,  vol.  9,  p. 
638. 

4.  See  the  title  Landlord  and  Tenant,  ante, 
p.  333.  See  also  Sutton  v.  Perkins,  2  Ky.  L. 
Rep.  233;  Rudd  v.  Ford,  qi  Ky.  183. 

5.  Georgia.  —  McConnell  v.  East  Point  Land 
Co.,  100  Ga.  129.  See  also  McBurney  7/. 
Mclntyre,  38  Ga.  261;  Smith  v.  Turnley,  44 
Ga.  247. 

Mi  ssourz.  —  Hicks  v .  Martin,  25  Mo.  App. 
359;  Hulett  v.  Stockwell,  27  Mo.  App.  328; 
Garroutte  v.  White,  92  Mo.  237.  In  St.  Joseph, 
etc.,  R.  Co.  v.  St.  Louis,  etc.,  R.  Co.,  135  Mo. 
173,  it  was  held  that  the  statute  (Rev.  Stat. 
1889,  §§  6388,  6389;  Rev.  Stat.  1899,  §§4127, 
4128)  does  not  enable  the  lessor  to  sue  a  sub- 
tenant for  rem  unless  it  is  sought  to  enforce 
a  lien  or  issue  an  atlachment  for  rent. 

Wisconsin.  —  Wittman  ;>.  Milwaukee,  etc., 
R.  Co.,  51  Wis.  89. 

6.  Rights  Acquired  by  Sublessee.  —  Doty  v. 
Burdick,  83  111.  473;  Cox  v.  Cunningham,  77 
111.  545;  Foster  v.  Reid,  7S  Iowa  205,  16  Am. 
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St.  Rep.  437;  Shannon  v.  Grindstaff,  11  Wash. 
536. 

7.  Cosser  v.  Collinge,  3  Myl.  &  K.  283; 
Flight  !■/.  Barton,  3  Myl.  &  K.  282;  Clements 
v.  Welles,  L.  R.  1  Eq.  200;  Nash  v.  Cochrane, 
3  Jur.  973;  Wilson  v.  Hart,  L.  R.  I  Ch.  463; 
Foster  v.  Reid,  78  Iowa  205;  Stees  v.  Kranz, 
32  Minn.  313;  Blachford  v.  Frenzer,  44  Neb. 
829;  Shannon  v.  Grindstaff,  11  Wash.  536. 
Compare  Arent  v.  Bone,  23  La.  Ann.  387. 

Sublease  by  Assignee.  —  A  sublessee  of  an 
assignee  has  constructive  notice  of  the  restric- 
tions and  covenants  in  the  assignment.  Clem- 
ents v.  Welles,  L.  R.  1  Eq.  200. 

8.  Sexton  z/.-Carley,  47  111.  App.  316,  147  III. 
269;  Frank  v.  Taubman,  31  111.  App.  592. 

An  interference  by  the  chief  landlord  with 
the  possession  of  a  subtenant  is  a  trespass,  for 
which  an  action  against  him  by  the  subtenant 
is  maintainable.  Luckey  v.  Frantzkee,  1  E. 
D.  Smith  (N.  Y.)  47. 

9.  Quay  v.  Lucas,  25  Mo.  App.  4;  Ganson  v. 
Tifft,  71  N.  Y.  48;  Krider  v.  Ramsay,  79  N. 
Car.  354.  See  also  Donaldson  v,  Wilson,  60 
Mich.  86,  1  Am.  St.  Rep.  487. 

10.  Clements  v.  Welles,  L.  R.  1  Eq.  200; 
Tritton  v.  Bankart,  56  L.  T.  N.  S.  306;  Dunn 
v.  Barton,  16  Fla.  765;  Godfrey  v.  Black,  39 
Kan.  193,  7  Am.  St.  Rep.  544;  Maddox  v. 
White,  4  Md.  72,  59  Am.  Dec.  67.  See  also 
Doe  v.  Marchetti,  1  B.  &  Ad.  715,  20  E.  C.  L. 
480;  Parkman  v.  Aicardi,  34  Ala.  393,  73  Am. 
Dec.  457.  And  see  the  title  Building  Restric- 
tions and  Restrictive  Agreements,  vol.  5,  p. 
9  et  scq. 

Waste,  —  The  court  will  restrain  waste  by  an 
underlessee  at  the  suit  of  the  ground  landlord. 
Farrant  v.  Lovel,  3  Atk.  723. 

11.  Frazer  v.  Caruthers,  44  111.  App.  61; 
Appleton  v.  Ames,  150  Mass.  34;  Winston  v. 
Franklin  Academy,  28  Miss.  118;  Samson  v. 
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Surrender  by  Lessee.  —  A  surrender  by  a  lessee  after  granting  a  sublease  does 
not  defeat  or  terminate  the  sublease.1 

5  Effect  of  Subletting  as  Between  Lessor  and  Lessee.  —  A  subletting  by  the 
lessee  though  assented  to  by  the  lessor,  does  not  in  any  way  affect  their  lia- 
bilities under  the  original  lease.2  Thus  a  sublease  by  the  lessee  does  not  affect 
his  liability  to  his  lessor  for  accruing  rents,3  though  of  course,  if  the  lessor 
expressly  accepts  the  sublessee  as  his  tenant  in  lieu  of  the  lessee,  the  latter 
on  the  principle  of  novation  and  substitution,  is  relieved  from  further  liability 
A  subletting  by  the  lessee  of  course  deprives  the  lessee  of  his  right  to  the 
possession  of  the  premises  sublet,  and  he  cannot  maintain,  during  the  con- 
tinuance of  the  sublease,  ejectment  against  his  lessor,  in  case  the  latter 
re-enters  on  the  premises,  though  such  re-entry  is  unlawful. 

6  Liability  Between  Sublessor  and  Sublessee.  —  The  rights  and  liabilities 
between  the  sublessor  and  the  sublessee  are,  of  course,  the  same  as  those 
between  any  other  lessor  and  lessee,  and  are  dependent  upon  the  general 
principles  relating  to  landlord  and  tenant  and  the  express  provisions  of  the 
sublease.  *f 

XX  Renewals  —  1.  Eight  to  Renewal  in  General.  —  In  the  absence  of  any 
agreement  on  the  part  of  the  lessor  to  renew  the  lease,  the  tenant  has  not,  of 
course,  as  against  the  lessor,  any  right  to  demand  a  renewal,7  and  this  is 
equally  true  with  regard  to  leases  by  public  or  quast-pubhc  corporations. 


Rose,  65  N.  Y.  411;  Shermer  v.  Paciello,  161 
Pa.  St.  6q;  Shannon  v.  Grindstaff,  n  Wash.  536. 

A  sublessee  is  not  entitled  under  the  English 
Conveyancing  and  Law  of  Property  Act  1881, 
§  14,  to  relief  from  a  forfeiiure  incurred  by 
breach  of  a  covenant  to  repair  contained  in 
the  head  lease.    Burt  v.  Gray,  (1891)  2  Q.  B.  98. 

Emblements.  —  Upon  a  re-entry  of  the  land- 
lord for  condition  broken,  as  reserved  in  the 
original  lease,  a  sublenani  who  took  posses- 
sion and  planted  his  crops  pending  ejectment 
to  enforce  such  re-entry,  and  with  knowledge 
of  the  facts,  is  not  entitled  to  emblements. 
Samson  v.  Rose,  65  N.  Y.  411. 

1.  See  the  title  Landlord  and  Tenant,  ante, 
section  Surrender,  subdiv.  Effect  of  Surrender, 

p.  366.  . 

2.  Subletting  Has  No  Effect  on  Lessee's  Liability. 

—  Raymond  v.  Hodgson,  55  111.  App.  423: 
Stone's  Succession,  31  La.  Ann.  311;  Hendrix 
v.  Dickson,  69  Mo.  App.  197. 

Right  to  Renewal.  —  Subletting  by  the  lessee 
does  not  affect  his  right  to  a  renewal,  though 
the  sublessee  rel  rases  to  the  lessor.  Piggot  v. 
Mason,  1  Paige  (N.  Y.)  412. 

An  Unlawful  Use  of  Premises  by  a  Sublessee, 
whether  known  or  unknown  by  the  lessee,  is 
a  breach  of  a  covenant  not  to  "make  or  suffer  " 
any  unlawful  use  of  the  premises.  Miller  v. 
Prescott,  163  Mass.  12,  47  Am.  St.  Rep.  434. 

3.  Boyer  v.  Mclver,  21  L.  C.  Jur.  160;  Ken- 
yon  v  Young,  48  Neb.  890.  See  also  Conrady 
v.  Bywaters,  (Tex.  Civ.  App.  1S93)  24  S.  W. 
Rep.  961.  And  this  is  true  though  the  sub- 
lessee agrees  to  pay  the  rent  to  the  lessor. 
Bless  v.  Jenkins,  129  Mo.  647. 

4.  Stimmel  v.  Waters,  2  Bush  (Ky.)  282. 

5.  Austin  v.  Kimball.  167  Mass.  300. 

6.  Liability  of  Sublessee  to  Sublessor  lor  Rent. 

—  Fordvce  v.  Young,  39  Ark-  J35;  Clemm  v. 
Wilcox,  15  Ark  102;  Sutherland  v.  Goodnow, 
108  111.  528,  4S  Am.  Rep.  560;  Liebschutz  v. 
Moore,  70  Ind.  142,  36  Am-  ReP-  l82:  Tow»- 
send  v.  Read,  13  Daly  (N.  Y.)  198;  Heard  v. 
Lockett,  20  Tex.  162. 


Set-off  Against  Rent  Between  Sublessor  and 
Sublessee.  —  Brett  v.  Sayle,  60  Miss.  rg2. 

Right  of  Sublessee  to  Pay  Chief  Rent.  —  Peck 
v  In^ersoll,  7  N.  Y.  528;  Raubitscheck  v. 
Semken,  (N.  Y.  City  Dist.  Ct.)  4  Abb.  N.  Cas. 
(N.  Y.)  205,  note. 

Liability  of  Sublessee  to  Sublessor  for  Rent  Alter 
Surrender  by  Latter.  —  Kedney  v.  Rohrbach,  14 
Daly  (N.  Y.)  54. 

Covenant  of  Sublessee  to  Repair  —  Liability  to 
Sublessor.  —  Colley  v.  Streeton,  2  B  &  C.  273, 
9  E.  C.  L.  83;  Pontifex  v.  Foord,  12  Q.  B.  D. 
152;  Walker  v.  Hatton,  10  M.  &  W.  24y;  Pen- 
ley  v.  Watts,  7  M.  &  W.  601 ;  Da  vies  v.  Under- 
wood, 2  H.  &  N.  570;  Smith  v.  Coe,  1  Sweeny 
(N.  Y.)  332. 

Covenant  by  Sublessor  to  Indemnify  Sublessee.  — 
Hornby  v.  Cardvvell,  8  Q.  B.  D.  329;  Byrne  v. 
Brown,  22  Q.  B.  D.  657. 

Liability  of  Sublessor  to  Sublessee  Evicted  for 
Nonpayment  of  Chief  Rent  —  Matter  of  Stras- 
burger,  56  Hun  (K.  Y.)  164,  affirmed  132  N.  \  . 
128. 

Forfeiture  Suffered  by  Act  of  Sublessee.  —  VV  here 
a  forfeiture  of  the  term  of  the  sublessor  is 
caused  by  the  default  of  the  sublessee,  the  lat- 
ter is  liable  to  the  former  for  the  damages 
suffered  by  him.  Perry  v.  Walker.  3  Eq.  Rep. 
721  •  Logan  v.  Hall,  4  C.  B.  59S.  56  E.  C.  L.  5qS. 

Covenant  by  Sublessor  that  Part  of  Premises 
Sublet  Shall  Be  Free  from  Chief  Rent.  —  See  Wahl 
v.  Barroll,  8  Gill  (Md.)  288. 

See  also  generally  the  title  Landlord  and 
Tenant,  ante,  p.  149. 

7.  No  Implied  Right  to  Renewal.  —  Watson  v. 
Hemsworth  Hospital,  14  Yes.  Jr.  324:  Goelet 
v  Roe,  (C.  PI.  Gen.  T.)  14  Misc.  (N.  Y.)  28. 

Right  of  Member  of  Church  to  Renewal  of  Lease 
of  Pew.  —  lohnston  v.  St.  Andrew's  Church,  18 
L  C  jur  113.    See  also  the  title  Pews. 

'8.  Phyfe  v.  Wardell,  5  Paige  (N.  Y.)  268,  28 
Am.  Dec.  430;  Washington  Market  Co.  v. 
Hoffman,  101  U.  S.  112,  wherein  it  was  held 
that  the  lessee  of  a  market  stall  was  not  en- 
titled to  demand  a  renewal. 
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But  though  the  tenant  has  no  absolute  right  to  a  renewal  which  is  enforceable 
against  the  landlord,  his  possibility  or  expectancy  of  a  renewal  is  regarded, 
as  against  third  persons,  as  a  property  or  asset  incident  to  the  existing  lease,' 
and  out  of  this  principle  grows  the  right  of  the  lessee  to  enforce  an  implied 
trust  with  regard  to  renewed  leases.2 

Custom.  —  Custom  may  confer  on  a  tenant  the  right  to  a  renewal  of  his  lease.3 
Statutory  Provisions.  — ■  Statutes  authorizing  the  leasing  of  lands  belonging  to 
charities  have  sometimes  given  to  the  lessees  the  right  to  renewals  of  their 
leases.4 

2.  Covenant  to  Renew  —  a.  In  General.  —  Leases  frequently  contain  a 
covenant  on  the  part  of  the  lessor  to  renew  the  lease  on  the  expiration  of  the 
term  demised.*  An  agreement  to  renew  may  also  be  contained  in  a  separate 
instrument.6  Though  the  lessee  is  not  bound  to  accept  a  renewal,  the  cove- 
nant by  the  lessor  to  renew  is  not  unilateral  or  void  for  want  of  mutuality.7 
An  agreement  to  renew  may  be  entered  into  after  the  execution  of  a  lease  and 
before  its  termination,  and  the  general  rule  that  an  instrument  under  seal 
cannot  be  varied  by  a  subsequent  parol  agreement  does  not  forbid  subsequent 
parol  agreements  to  renew.*  If  the  agreement  by  the  lessor  to  renew  is 
entered  into  after  the  execution  of  the  original  lease,  it  must,  however,  to  be 
valid,  be  also  binding  on  the  lessee  to  accept  the  renewal  or  be  supported  by 
a  new  and  valuable  consideration.9  So  also  a  voluntary  agreement  indorsed 
on  a  lease  by  one  not  a  party  to  it  is  not  binding  on  him.10 

statutory  Restrictions.  —  Where  a  lessor  is  restrained  by  statute  from  granting 
terms  exceeding  a  certain  number  of  years,  he  cannot  covenant  for  a  renewal 
which  would  extend  beyond  the  prescribed  time.  Thus,  where  the  statute 
restricts  the  length  of  time  for  which  the  lands  of  a  charity  may  be  leased,  a 
covenant  for  a  renewal  extending  beyond  the  prescribed  time  is  not  enforceable. 1  * 

b.  FORM  OF  COVENANT.  —  To  entitle  the  lessee  to  a  renewal  the  lease 
need  not  contain  a  technical  covenant  by  the  lessor  to  renew.14    Thus,  a 

1.  Crook  v.  Crook,  (C.  PI.)  20  Abb.  N.  Cas.  7.  Mutuality. —  Morgan  v.  Gurley,  1  Ir.  Ch. 
(N.  Y.)  249;  Johnson's  Appeal,  115  Pa.  St.  129,  482;  Monihon  v.  Wakelin,  (Ariz.  1899)  56  Pac. 
2  Am.  St.  Rep.  539.  Rep.  735 ;  Spear  v.  Orendorf,  26  Md.  37;  Bruce 

2.  Johnson's  Appeal,  115  Pa.  St.  129,  2  Am.  v.  Fulton  Nat.  Bank,   16  Hun  (N.  Y.)  615; 
St.  Rep.  539.    See  infra,  this  section,  Implied  Creighton  v.  McKee,  2  Brews.  (Pa.)  383. 
Trusts  Arising  Out  of  Renewals.  8.  Martin  v.  Topliff,  88  111.  App.  362. 

3.  Customs. —  Watson  v.  Hemsvvorth  Hos-  9.  Loranger  v.  Clement,  1  Montreal  Leg.  N. 
pital,  14  Ves.  Jr.  324.  326. 

4.  Horlbeck  v.  Protestant  Episcopal  Church,  Thus,  an  agreement  by  the  lessor,  after  the 
13  Rich.  Eq.  (S.  Car.)  123.  execution  of  the  lease,  to  renew  the  lease  in 

Indian  Leases.- — -As  to  the  character  of  im-  consideration  of  expenditures  already  made  by 

provements  entitling  holders  of  Indian  leases  the  tenant  upon  the  land,  is  unenforceable  for 

to  a  renewal  under  Act  Cong.  Feb.  19,  1875,  wanl  of  consideration.    Robertson  z>.  St.  John, 

see  Wait  v.  Jameson,  (Supm.  Ct.  Spec.  T.)  15  2  Bro.  C.  C.  140. 

Abb.  N.  Cas.  (M.  Y.)  382.  10.  Agreement  by  Stranger  to  Lease. — Dowling 

5.  Covenant  to  Renew.  —  McDonell  v.  Boul-  Mill.  1  Madd.  541. 

ton,  17  U.  C.  Q.  B.  14;  Leys  v.  Baldwin,  2  U.  11.  Moore  v.  Clench,  1  Ch.  D.  447;  Watson 

C.  C.  P.  488;   Illinois  Starch  Co.  v.  Ottawa  v.  Hemsworth  Hospital,  14  Ves.  Jr.  324;  Ly- 

Hydraulic  Co.,  125  111.  237;  Boyle  v.  Peabody  diatt  v.  Foach,  2  Vern.  410;  Taylor  v.  Dulwich 

Heights  Co.,  46  Md.  623 ;  Stuebben  v.  Granger,  Hospital,   1  P.  Wms.  655.    See  also  supra, 

63  Mich.  306;  Brand  v.  Frumveller,  32  Mich.  this  title,    Terms  for   Which  Leases  May  Be 

215;  Barge  v.  Schiek,  57  Minn.  155;  Hausauer  Granted. 

v.  Dahlman,  18  N.  Y.  App.  Div.  475;  Broad-  12.  Habendum  Clause. —  In  Sheppard  v.  Doo- 

way,  etc.,  R.  Co.  v.  Metzger,  (C.  PI.  Gen.  T.)  Ian,  3  Dr.  &  War.  1,  a  covenant  to  renew  was 

27  Abb.  N.  Cas.  (N.  Y.)  160.  implied  from  a  habendum  clause  in  the  lease 

A  trustee  authorized  to  lease  for  seventy-  as  follows:  "  To  have    *    *    *    to  T.  S.,  his 

five  years  may  lease  for  thirty  years  with  cove-  heirs.    *    *    *     for  and  during  the  natural 

nant  for  renewal,    Gas  Light,  etc.,  Co.  v.  life  and  lives  of  J.  B.,  W.  B.,  and  E.  B.,  or  the 

Towse,  35  Ch.  D.  519.  longest  liver  of  them,  or  whatever  life  or  lives 

6.  Hunter  v.  Silvers,  15  Ul.  174;  Winters  v.  shall  forever  or  hereafter  be  nominated  or  ap- 
Cherry,  78  Mo.  344.  pointed,  added,  or  inserted  on  the  back  of  this 

Merger  in  Written  Renewal  for  One  Year  of  Oral  indenture,  or  a  label  affixed  thereto,  paying 
Agreement  to  Renew  for  Three  Years,  —  Stuebben  for  each  and  every  life  so  renewed  a  pepper- 
s'. Granger,  63  Mich.  306.  corn  if  demanded,"  etc. 
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lease  giving  to  the  lessee  the  "  privilege"  of  re-renting  the  premises,1  or 
the  "  refusal  "  of  leasing  the  premises  for  another  term,3  entitles  the  lessee  to 
demand  a  renewal.  And  the  same  seems  to  be  true  with  regard  to  a  provision 
giving  to  the  lessee  the  "  preference"  for  succeeding  years  if  the  lessor 
relets*;  but  such  a  provision  does  not  give  to  the  lessee  the  right  to  a  renewal 
if  the  lessor  decides  not  to  relet.3  Where  the  lessee  covenants  to  deliver  up 
possession  at  the  end  of  the  term,  a  provision  in  the  lease  that  if  the  lessee 
continues  in  possession  the  lease  shall  continue  for  another  year  does  not 
entitle  the  lessee,  by  holding  over  without  the  consent  of  the  lessor,  to  claim 
a  renewal  for  another  year.4 

c.  Certainty  Required  with  Regard  to  Covenant  to  Renew.  — 
An  agreement  to  renew  a  lease  may  be  void  for  uncertainty  where  it  leaves 
the  terms  for  the  renewal  uncertain,5  as  where  it  leaves  no  certain  basis  for 
the  ascertainment  of  the  rent  to  be  paid.0  Although  the  renewal  is  not  to  be 
upon  the  terms  of  the  present  lease,  the  terms  of  the  renewal  need  not  be 
definitely  fixed,  if  a  means  of  definitely  fixing  them  be  provided.7  A 
covenant  to  renew  at  the  "  best  rent  "  has  been  sustained.8    And  provisions 


for  fixing  the  rent  on  renewal  upon  the  basis  of  a  valuation  of  the  premises  by 
appraisers,  whose  appointment  is  provided  in  the  lease,  are  quite 
and  do  not  render  the  covenant  for  renewal  invalid  for  uncertainty. 


1.  Privilege  of  Re-renting. —  Hughes  v.  Wind- 
pfenning,  10  Ind.  App.  122;  Lyons  v,  Osborn, 
45  Kan.  650;  Mershon  v.  Williams,  62  N.  J.  L. 
779;  Crawford  v.  Kastner,  26  Hun  (N.  Y.)440; 
Ausiin  v.  Stevens,  38  Hun  (N.  Y.)  41. 

2.  "  Refusal."  —  Steen  v.  Scheel,  46  Neb.  252; 
Tracy  v.  Albany  Exch.  Co.,  7  N.  Y.  472,  57 
Am. 'Dec.  538;  McAdoo  v.  Callum,  86  N.  Car. 
419.  See  also  Aransas  Pass  Land  Co.  v. 
Hanaford,  4  Tex.  Civ.  App.  286. 

3.  Crawford  v.  Morris,  5  Gratt.  (Va.)  90. 

4.  MacGregor  v.  Ravvle,  57  Pa.  St.  184. 

5.  Uncertainty  in  Covenant  for  Removal.  — 
Whetstone  v.  Davis,  34  Ind.  510;  Delashmutt 
v.  Thomas,  45  Md.  140;  Pray  v.  Clark,  113 
Mass.  283;  Reed  v.  Campbell,  43  N.  J.  Eq. 
406;  Abeel  v.  Radcliff,  13  Johns.  (N.  Y.)  297, 
7  Am.  Dec.  377.  See  also  Aransas  Pass  Land 
Co.  v.  Hanaford,  4  Tex.  Civ.  App.  286. 

A  provision  for  renewal  at  the  same  "rates  " 
means  on  the  same  terms,  and  is  not  invalid 
for  uncertainty.  Neel  v.  McCreery,  17  Ohio 
Cir.  Ct.  612,  9  Ohio  Cir.  Dec.  434. 

Failurejto  Fix  Term  of  Renewal.  —  Delashmutt 
v.  Thomas,  45  Md.  140;  Western  Transp.  Co. 
v.  Lansing,  49  N.  Y.  499. 

In  Holley  v.  Young,  66  Me.  520,  however,  a 
provision  for  renewal  at  the  same  price  and 
conditions,  "  as  long  as  he  [the  lessee]  wishes 
to  occupy  "  the  premises,  was  held  good. 

Upon  Whatever  Terms  Lessor  Might  Think 
Proper.  —  Duffield  v.  Whitlock,  26  Wend.  (N. 
Y.)  55,  reversing  Hoffm.  (N.  Y.)  110,  and  hold- 
ing that  a  court  of  equity  cannot  restrain  the 
lessor's  power  to  prescribe  the  terms. 

A  Covenant  to  Renew  at  the  Mutual  Agreement 
of  the  parties  confers  no  legal  right  to  a  re- 
newal. Pause  v.  Atlanta,  98  Ga.  92,  58  Am. 
St.  Rep.  290. 

6.  Failure  to  Fix  Rent.  —  Morrison  v.  Ros- 
signol,  5  Cal.  64;  Pray  v.  Clark,  113  Mass.  283. 
Compare  Rutgers  v.  Hunter,  6  Johns.  Ch. 
(N.  Y.)2i5. 

7.  Cunningham  v.  Patiee,  09  Mass.  248. 

8.  Gas  Light,  etc.,  Co.  v.  Tovvse,  35  Ch.  D. 
519. 


In  Arnot  v.  Alexander,  44  Mo.  25,  a  provi- 
sion for  renewal  if  the  lessee  was  "  willing  to 
give  as  much  as  any  other  responsible  party 
will  agree  to  give"  was  held  not  invalid  for 
failure  to  fix  the  amount  of  rent,  the  expres- 
sion used,  when  applied  to  rentable  business 
properly,  meaning  its  highesl  rentable  market 
val  ue*. 

9.  Fixing  Rent  by  Appraisers.  —  Smith  v. 

Fleming,  12  Ont.  Pr.  520,  affirmed  12  Ont.  Pr. 
657;  Crosby  v.  Moses,  92  N.  Y.  635;  Brown  v. 
Lyddy,  n  Hun  (N.  Y.)  451;  Flint  v.  Pearce, 
11  R.  I.  576. 

Liability  Prior  to  Appraisal.  —  Where  the  re- 
newal is  to  be  upon  the  valuation  of  property 
to  be  made  by  appraisers,  and  the  appraisal  is 
not  made  until  some  lime  after  the  beginning 
of  the  new  term,  the  landlord  may  still  tecover 
the  rent  for  the  whole  new  term,  upon  the 
basis  of  the  valuation;  but  the  tenant  cannot 
be  required  to  pay  interest  on  the  rent,  except 
from  the  time  of  the  new  appraisal.  Hegan 
Mantel  Co.  v.  Cook,  (Ky.  1900)  57  S.  W.  Rep. 
929.  But  see  Rvder  v.  Jenny,  2  Robt.  (N. 
Y.)  56. 

Refusal  of  Lessor  to  Arbitrate  —  Court  May  Fix 
Rent.  —  Graham  v.  James,  7  Robt.  (N.  Y.)  468. 
Failure  of  Arbitrators  to  Agree.  —  And  the 

same  seems  to  be  true  where  the  arbitrators 
fail  to  agree.  Yiany  v.  Ferran,  (Supm.  Ct. 
Spec.  T.)  5  Abb.  Pr.  N.  S.  (N.  Y.)  no. 

The  repeated  failure,  however,  of  the  ap- 
praisers to  act  does  not  furnish  ground  for  a  bill 
in  equity  to  fix  rent.  Biddle  v.  McDonough, 
15  Mo.  App.  532. 

A  Valuation  Fixed  by  Two  of  Three  Appraisers 
was  held  binding  where  the  valuation  was,  by 
the  terms  of  the  lease,  to  be  made  by  three 
appraisers,  or  any  two  of  them;  and  it  was 
held  that  the  appraisal  by  the  two  need  nol  be 
submitted  to  the  third  when  he  had  refused  to 
adopt  their  basis  of  valuation.  Zorkowski  v. 
Astor,  (N.  Y.  Super.  Ct.  Gen.  T.)  13  Misc.  (N. 

Y.)  507.  ,  . . 

But  unless   the   lease   expressly  provides 
otherwise,  all  the  appraisers  must  agree  in  the 
6S6  Volume  XVIII. 


Renewals. 


LEASES. 


Covenant  to  Renew. 


d.  Terms  of  Renewal  Lease.  —  Where  the  covenant  for  renewal  is 
merely  to  renew,  without  stating  further  the  terms  of  the  renewal  lease,  the 
law  implies  that  it  shall  be  upon  the  same  terms  as  the  original  lease.1  It 
has  been  held  that  covenants  which  are  to  be  performed  during  the  life 
of  the  original  lease,  but  are  not  performed,  are  not  to  be  reincorporated  in 
the  renewal  lease.3  Where  the  renewal  lease  contains  the  same  covenants  as 
the  original  lease  in  pursuance  of  the  clause  for  renewal,  the  covenants  are 
to  be  construed  as  though  the  renewal  lease  were  the  inception  of  the  relation  of 
landlord  and  tenant  between  the  parties.3 

e.  Perpetual  Renewals.  —  A  covenant  to  renew  a  lease  merely  requires, 
unless  otherwise  expressly  provided,  a  single  renewal,4  and  even  though  the 
covenant  for  renewal  provides  that  the  new  lease  shall  be  subject  to  the  same 
covenants  as  the  old  lease,  such  a  stipulation  does  not  entitle  the  lessee  to 
have  the  covenant  for  renewal  inserted  in  the  new  lease.5  Though  courts,  in 
construing  covenants  to  renew,  do  not  favor  a  construction  which  would  give 
to  the  lessee  the  right  to  a  perpetual  renewal,6  and  though  the  construction 


revaluation.    Lowe    v.    Brown,  22  Ohio  St. 
463. 

Circumstances  to  Be  Taken  into  Consideration  in 
Fixing  Valuation.  —  Livingston  v.  Sage,  95  N. 
Y.  289;  Crosby  v.  Moses,  48  N.  Y.  Super.  Ct. 
146;  Philadelphia  Library  Co.  v.  Beaumont, 
39  Pa.  St.  43. 

Improvements  by  the  tenant  are  not  to  be 
taken  into  consideration.  Lagrave  v.  Prot- 
estant Episcopal  Church,  2  N.  Y.  L.  Bui.  35. 
See  also  Re  Allen,  31  Ont.  335. 

Time  of  Appointment  of  Arbitrators  —  Within 
Reasonable  Time  Before  Expiration  of  Lease.  — 
Wells  v.  De  Leyer,  1  Daly  (N.  Y.)  39. 

By  Whom  Cost  of  Appraisal  to  Be  Borne.  — 
Half  to  be  borne  by  each  party.  Smith  v. 
Fleming,  12  Ont.  Pr.  520,  affirmed  12  Ont.  Pr. 
657. 

Oath  to  Be  Administered  to  Appraisers. —  Crosby 
v.  Moses,  48  N.  Y.  Super.  Ct.  146. 

1.  Implication  with  Regard  to  Renewal  upon 
Terms  of  Old  Lease —  England.  —  Lewis  v.  Ste- 
phenson, 78  L.  T.  N.  S.  165;  Price  v.  Assheton, 
1  Y.  &  C.  Exch.  82;  Vance  v.  Ranfurley,  1  Ir. 
Ch.  322;  Jalabert  v.  Chandos,  1  Eden  372. 
See  also  Bellringer  v.  Blagrave,  1  De  G.  & 
Sm.  63. 

Indiana.  —  Hughes     Windpfenning,  iolnd. 
App.  122. 

Kansas.  —  Lyons  v.  Osborn,  45  Kan.  650. 

Michigan.  —  Brown  v.  Parsons,  22  Mich.  24. 
See  also  Brand  v.  Frumveller,  32  Mich.  215. 
Compare  Walsh  v.  Martin,  69  Mich.  29. 

Missouri.  —  Holmes  v.  Shepard,  49  Mo.  600. 

Nebraska.  —  Steen  v.  Scheel,  46  Neb.  252. 

New  York.  —  Rutgers  v.  Hunter,  6  Johns. 
Ch.  (N.  Y.)  215;  Betts  v.  June,  51  N.  Y.  274; 
Tracy  v.  Albany  Exch.  Co.,  7  N.  Y.  472,  57 
Am.  Dec.  538;  Austin  v.  Stevens,  38  Hun  (N. 
Y.)  41.  See  also  Ryder  v.  Jenny,  2  Robt. 
(N.  Y.)  56.  Compare  Willis  v.  Astor,  4  Edw.  (N. 
Y.)  594,  wherein  it  was  held  that  a  covenant 
to  renew  a  lease  at  a  given  rent,  without  say- 
ing anything  further  about  the  covenants  in 
the  lease  to  be  renewed,  did  not  authorize  the 
lessor  to  incorporate  in  the  netv  lease  a  cove- 
nant in  the  old  lease  on  the  part  of  the  tenant 
to  pay  taxes  and  assessments. 

North  Carolina.  —  McAdoo  v.  Callum,  86  N. 
Car.  419. 

Pennsylvania.  —  Cairns  v.  Llewellyn,  2  Pa. 
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Super.  Ct.  599;  Creighton  v.  McKee,  2  Brews. 
(Pa.)  383;  Com.  v.  M'Neile,  8  Phila.  (Pa.)  438. 

Wisconsin.  —  Seaman  v.  Ascherman,  57  Wis. 
;47;  Kollock  v.  Scribner,  98  Wis.  104;  Eldred 
v.  Sherman,  81  Wis.  182. 

See  also  Powers  v.  Cope,  93  Ga.  248;  Hen- 
nessy  v.  Kenney,  (N.  Y.  City  Ct.  Gen.  T.)  20 
Misc.  (N.  Y.)405;  Cheatham  v.  Plinke,  1  Tenn. 
Ch.  576. 

Where  a  lease  is  extended  upon  the  same 
"  terms,"  a  provision  in  the  original  lease  giv- 
ing to  the  lessor  the  option  to  terminate  the 
lease  by  specified  notice  is  continued.  Quidort 
v.  Bullitt,  60  N.  J.  L.  119.  See  also  Woolsey 
v.  Donnelly,  (Supm.  Ct.  Gen.  T.)  5  N.  Y.  Supp. 
238. 

Provision  for  Renewal  with  Like  Covenants.  — 

Phelps  v.  New  York,  61  Hun  (N.  Y.)  521. 

Continuance  of  Deposit  as  Security  for  Rent.  — 
Bernstein  v.  Heinemann,  (Supm.  Ct.  App.  T.) 
23  Misc.  (N.  Y.)  464. 

2.  Hill  v.  Beatty,  61  Cal.  292. 

3.  Phelps  v.  New  York,  61  Hun  (N.  Y.)  521. 

4.  Single  Renewal  Only  Required  —  England. — 
Hyde  v.  Skinner,  2  P.  Wms.  196;  Swan  v. 
Colclough,  Hayes  &  J.  807;  Smyth  v.  Nagle, 
7  CI.  &  F.  405. 

Canada.  — Sears  v.  St.  John,  18  Can.  Super. 
Ct.  702. 

Indiana.  —  Falley  v.  Giles,  29  Ind.  114. 
Michigan.  —  Brand  v.  Frumveller,  32  Mich. 
215. 

New  York.  —  Banker  v.  Braker,  (Supm.  Ct. 
Spec.  T.)  9  Abb.  N.  Cas.  (N.  Y.)  411 ;  Abeel  v. 
Radcliff,  13  Johns.  (N.  Y.)  297,  7  Am.  Dec.  377; 
Muhlenbrinck  v.  Pooler,  40  Hun  (N.  Y.)  526; 
Ryder  v.  Jenny,  2  Robt.  (N.  Y.)  56;  Leary  v. 
Hutton,  (Supm.  Ct.  Gen.  T.)  12  N.  Y.  Supp. 
476,  affirmed  129  N.  Y.  649. 

Virginia.  —  King  v.  Wilson,  (Va.  1900)  35  S. 
E.  Rep.  727;  Peirce  v.  Grice,  92  Va.  763. 

5.  Tritton  v.  Foote,  2  Bro.  C.  C.  636;  Hyde 
v.  Skinner,  2  P.  Wms.  196;  Diffenderfer  v.  St. 
Louis  Public  Schools,  120  Mo.  447;  Muhlen- 
brinck v.  Pooler,  40  Hun  (N.  Y.)  526;  Leary  v. 
Hatton,  5S  Hun  (N.  Y.)  610,  12  N.  Y.  Supp. 
476;  Carr  v.  Ellison.  20  Wend.  (N.  Y.)  178; 
Piggot  v.  Mason,  1  Paige  (N.  Y.)  412. 

6.  Construction  for  Perpetual  Renewals  Not 
Favored  —  England.  —  Baynham  v.  Guy's 
Hospital,  3  Ves.  Jr.  298;  Moore  v.  Foley,  6 
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of  a  covenant  with  regard  to  the  lessee's  right  to  a  perpetual  renewal  is  not 
affected  by  the  fact  that  several  renewals  have  already  been  executed,  still 
no  rule  of  public  policy  absolutely  prohibits  the  parties  from  expressly  con- 
tracting for  perpetual  renewals,  and  where  the  intention  so  to  contract  is  clear 
a  perpetual  renewal  will  be  enforced.2  Where  the  covenant  for  renewal 
clearly  shows  that  it  was  the  intention  of  the  parties  that  the  lessee  should  be 
entitled  to  a  perpetual  renewal,  the  court  will  give  such  an  effect  to  the  cove- 
nant though  the  provision  for  a  perpetual  renewal  is  not  in  express  terms. 

/  Alternative  Stipulations.  —  The  agreement  of  the  lessor  is  often  in 
the  alternative,  as  to  renew  or  pay  for  the  improvements  erected  by  the  lessee, 
or  to  renew  or  sell  at  a  specified  price.  In  such  a  case  it  is  optional  with  the 
lessor  either  to  renew  or  to  perform  the  alternative  agreement.4  If  the  lessor 
elects  to  renew,  the  lessee  cannot  refuse  to  accept  a  renewal  and  demand  pay- 
ment for  the  value  of  his  improvements;5  and  if  the  lessor  elects  to  pay  for 
the  lessee's  improvements,  the  latter  cannot  compel  a  renewal.6  If  the  lessor 
proceeds  to  appraise  the  value  of  the  premises,  to  fix  the  rent  provided  for  in 
case  of  his  election  to  renew,  thereby  imposing  expense  and  trouble  upon  the 
lessee  he  will  be  held  to  have  elected  to  grant  a  renewal.7 

Failure  of  Lessor  to  Elect.  —  It  has  been  held  that  where  the  lessor  fails  at  the 
end  of  the  term  demised  to  elect  as  to  which  of  the  alternative  stipulations  he 
will  perform,  the  right  of  election  passes  to  the  lessee.8 

<r  Qualified  Covenants  to  Renew.  —  The  covenant  to  renew  is  fre- 
quently qualified  by  a  provision  that  the  lessee  shall  not  be  entitled  to  a 
renewal  if  the  lessor  sells  the  premises,9  or  if  he  desires  the  land  for 


Ves.  Jr.  237;  Iggulden  v.  May,  9  Ves.  Jr.  330; 
Brown  v.  Tighe,  2  CI.  &  F.  416;  Swinburne  v. 
Milburn,  9  App.  Cas.  850;  Smyth  v.  Nangle, 
7  CI.  &  F.  405,  affirming  I  Ir.  Eq.  119;  Hare 
v.  Burges,  4  Kay  &  J.  45;  Dowling  v.  Mill,  1 
Madd.  541. 

Canada.  —  Clinch  v.  Pernette,  24  Can.  Sup. 
Ct.  385. 

Michigan.  —  Brush  v.  Beecher,  no  Mich. 
597. 

Missouri.  —  Diffenderfer  v.  St.  Louis  Public 
Schools,  120  Mo.  447. 

New  York.  —  Syms  v.  New  York,  105  N.  Y. 
153  affirming  50  N.  Y.  Super.  Ct.  289;  Muhlen- 
brinck  v.  Pooler,  40  Hun  (N.  Y.)  526;  Bruce  v. 
Fulton  Nat.  Bank,  79  N.  Y.  154,  35  Am-  ReP- 
505;  Rutgers  v.  Hunter,  6  Johns.  Ch.  (N.  Y.) 
215'  Piggot  v.  Mason,  1  Paige  (N.  Y.)  412; 
Car'r  v.  Ellison,  20  Wend.  (N.  Y.)  178. 

1.  Baynham  v.  Guy's  Hospital,  3  Ves.  Jr. 
298;  Eaton  v.  Lyon,  3  Ves.  Jr.  694;  Iggulden 
7>.  May,  9  Ves.  Jr.  330.  Compare  Cooke  v. 
Booth.  2  Cowp.  819- 

2.  Provisions  for  Perpetual  Renewals  Upheld  — 
England.  —  London  v.  Mitford,  14  Ves.  Jr.  41; 
Nicholson  v.  Smith,  22  Ch.  D.  640;  Belhinger 
v  Blagrave,  I  De  G.  &  Sm.  63;  Sheppard  v. 
Doolan,  3  Or.  &  War.  1;  Hare  v.  Burges,  4 
Kay  &  J.  45;  Copper  Min.  Co.  v.  Beach,  13 
Beav.  478;  Smith  v.  Nangle,  1  Ir.  Eq.  119; 
Bridges  v.  Hitchcock,  5  Bro.  P.  C.  (Toml.  ed.) 
6;  Dockrill  v.  Dolan,  3  Ir.  Eq.  552.  Compare 
Hope  v.  Gloucester,  7  De  G.  M.  &  G.  647. 

Maryland.  —  Boyle  v.  Peabody  Heights  Co., 
46  Md.  623. 

Missouri.  —  Diffenderfer  v.  St.  Louis  Public 
Schools,  120  Mo.  447;  Blackmorez'.  Boardman, 
28  Mo.  420. 

New  York.  —  Gomez  v.  Gomez,  bi  Hun  (N. 
Y.)  566;  Robinson  v.  Beard,  140  N.  Y.  107. 

Compare  Morrison  v.  Rossignol,  5  Cal.  64, 


building 

quoted  with  apparent  approval  in  Brush  v. 
Beecher,  no  Mich.  597. 

The  fact  that  a  renewal  lease  omits  the  cove- 
nant contained  in  the  original  lease  for  succes- 
sive renewals  does  not  affect  the  lessee's  right 
to  renew  again  where  reference  in  the  renewal 
lease  is  made  10  the  covenant  for  renewal  in 
the  otiginal  lease.  Gomez  v.  Gomez,  Si  Hun 
(N.  Y.)  566. 

3.  Hare  v.  Burges,  4  Kay  &  J.  453.  Jur.  N. 
S.  1294;  Chambers  v.  Gaussen,  7  Ir.  Eq.  575; 
Atkinson  v.  Pillsworth,  1  Ridg.  P.  C.  449; 
Palmer  v.  Hamilton,  2  Ridg.  P.  C.  550;  Shep- 
pard v.  Doolan,  3  Dr.  &  War.  1. 

Where  the  lessor  covenanted  to  renew  at  any 
time  when  requested  by  the  lessee,  the  latter 
was  held  to  be  entitled  to  petpetual  renewals. 
Copper  Min.  Co.  v.  Beach,  13  Beav.  478. 

In  Syms  v.  New  York,  105  N.  Y.  153,  affirm- 
ing  50  N.  Y.  Super.  Ct.  289,  however,  a  cove- 
nant for  renewal  "  for  and  during  the  term  of 
twenty-one  years  thereafter,  with  a  like  cove- 
nant for  future  renewals  of  the  lease  as  is  con- 
tained in  this  present  indenture,"  was  held  to 
entitle  the  lessee  to  two  renewals  only,  and  not 
to  a  perpetual  renewal. 

4.  Alternative  Stipulations. —  Hutchinson  v. 
Boulton,  3  Grant  Ch.  391 ;  Nudell  v.  Williams, 
15  U.  C.  C.  P.  34S;  Eberts  v.  Fisher,  54  Mich. 
294;  Bamman  v.  Bingen,  65  Hun  (N.  Y.)  39; 
Smith  v.  St.  Philip's  Church.  107  N.  Y.  610. 

5.  Rutgers  v.  Hunter,  6  Johns.  Ch.  (N.  Y.) 
215;  Pearce  v.  Colden,  8  Barb.  (N.  Y.)  522. 

6.  Hutchinson  v.  Boulton,  3  Grant  Ch.  391; 
Roaf  v.  Garden,  23  U.  C.  C.  P.  59- 

7.  Crosby  v.  Moses,  48  N.  Y.  Super.  Ct.  146. 

8.  Coles  v.  Peck,  96  Ind.  333,  49  Am.  Rep. 
161;  Bullock  v.  Grinstead,  95  Ky.  261. 

9.  Renewal  in  Case  Premises  Are  Not  Sold.  — 
Starkey  v.  Horton,  65  Mich.  96;  Swank  z>.  St. 
Paul  City  R.  Co.,  61  Minn.  423;  Elsten  v. 
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purposes.1  Where  the  covenant  was  to  renew  provided  the  lessor  had  not  dis- 
posed of  the  premises,  a  voluntary  conveyance  of  the  premises  was  held  to 
release  the  lessor  from  the  obligation  to  renew;2  but  a  simulated  conveyance 
of  the  premises,  merely  for  the  purpose  of  enabling  the  lessor  to  lease  to 
another,  does  not  release  the  lessor  from  the  obligation  to  renew.3  Where  a 
covenant  for  renewal  in  a  sublease  was  upon  the  condition  that  the  sublessor 
should  secure  an  extension  of  his  existing  lease,  the  sublessee  was  held  to  be 
entitled  to  a  renewal  if  the  sublessor  obtained  from  his  lessor  a  new  lease 
instead  of  an  extension.1 

3.  To  Whose  Benefit  Option  to  Renew  Inures  —  Lessor  or  Lessee.  —  A  privilege 
of  renewal  contained  in  a  lease,  even  in  the  absence  of  any  stipulation  for 
whose  benefit  the  privilege  shall  exist,  inures  to  the  benefit  of  the  lessee,  who 
may,  at  his  option,  exercise  it;  but  the  lessor  cannot  compel  the  lessee  to  take 
a  renewal.5  Of  course  the  parties  may,  by  express  provision,  confer  upon  the 
lessor  the  option  of  renewing  the  lease,6  so  as  to  entitle  the  lessor  to  an  action 
for  damages  against  the  lessee  on  his  refusal  to  accept  a  renewal ; 7  and  specific 
performance  compelling  the  lessee  to  take  a  new  lease  has  been  granted!** 

4.  Election  with  Regard  to  Option  to  Renew  —  a.  In  General.  —  Where 
the  lessee  elects  to  accept  a  renewal  of  the  lease  in  pursuance  of  the  option 
contained  therein,  the  agreement  to  renew  ceases  to  be  merely  unilateral,  and 
the  lessee  becomes  bound  to  take  a  renewal;9  and,  on  the  other  hand,  if  he 
notifies  the  lessor  of  his  election  not  to  renew,  he  is  bound  thereby  and  cannot 
afterwards  demand  a  renewal,10  especially  where  the  lessor  has  acted  upon  such 
notification.11  And  this  is  true  though  the  election  is  made  before  the  expira- 
tion of  the  term  demised.13 

Time  of  Election.  —  In  the  absence  of  any  express  provision  in  the  lease  to  the 
contrary,  the  option  to  renew  may  be  exercised  any  time  on  or  before  the  last 
da)'  of  the  term.13 

6.  Lessor  Given  Privilege  to  Demand  Renewal. 

—  Pearce  v.  Turner,  150  111.  116;  Laroussini  v. 
Werlein,  48  La.  Ann.  13;  Darling  v.  Hoban, 
53  Mich.  599. 

Agreement  of  lessee  to  Accept  Renewal  Held 
Void  for  Uncertainty.  —  Steinhardt  v.  Buel  (C 
PI.  Gen.  T.)  1  Misc.  (N.  V.)  295. 

7.  Laroussini  v.  Werlein,  4S  La.  Ann.  13; 
Darling  v.  Hoban,  53  Mich.  599. 

8.  Thus,  in  Stephens  v.  Hotham,  1  Kay  &  J. 
571,  1  Jur.  N.  S.  842,  specific  performance  of  a 
covenant  in  a  lease  to  take  a  renewed  lease 
was  decreed  in  chancery  against  a  lessee's  ex- 
ecutors who  had  entered  and  admitted  assets; 
but  in  such  case  the  court  will  take  care  that 
the  renewed  lease,  if  not  beneficial,  is  so 
framed  that  no  personal  liability  shall  be  in- 
curred by  the  executors. 

9.  Effect  of  Lessee's  Election  to  Renew.  —  Daw- 
son v.  Lepper,  29  L.  R.  Ir.  211;  Sherwood  v 
Gardner,  (N.  Y.  City  Ct.  Tr.  T.)  2  City  Ct.  (N. 
Y.)  64;  Ewing  v.  Miles,  21  Tex.  Civ.  App. 
19. 

10.  Effect  of  Election  Not  to  Renew.— Chandler 
v.  McGinning,  8  Kan.  App.  421;  Grenier  v. 
Cota,  92  Mich.  23;  Curtis  v.  Sturges,  2  Mo. 
App.  Rep.  1047;  Mershon  v.  Williams,  62  N.  ]. 
L.  779.  Compare  Ewing  v.  Miles,  12  Tex.  Civ. 
App.  r9. 

11.  Barnett  v.  Feary,  101  Ind.  95. 

12.  _Chandler  v.  McGinning,  8  Kan.  App.  421; 
Grenier  v.  Cota,  92  Mich.  23.  Compare  Ewing 
v.  Miles,  12  Tex.  Civ.  App.  19. 

13.  Time  for  Election.— Darling  v.  Hoban,  53 
Mich.  599;  Tracy  v.  Albany  Exch.  Co.,  7  N. 
Y.  472,  57  Am.  Dec.  538. 
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Schilling,  6  Robt.  (N.  Y.)  544;  Pfanner  v.  Stur- 
mer,  (Supm.  Ct.  Gen.  T.)  40  How.  Pr.  (N.  Y.) 
401. 

Sale  by  One  of  Two  Lessors.  —  Where  the  lease 
by  two  lessors  provides  for  a  renewal  unless 
the  "  lessors"  sell  the  demised  premises,  a 
sale  by  one  lessor  of  his  interest  in  the  prem- 
ises will  not  defeat  the  lessee's  right  to  a  re- 
newal.   Ewing  7>.  Miles,  12  Tex.  Civ.  App.  19. 

1.  Premises  Desired  by  Lessor  for  Building  Pur- 
poses. —  Where  the  lease  provides  for  a  renewal 
unless  the  lessor  wishes  the  land  for  building 
purposes,  a  grantee  of  the  lessor  may  decline 
to  renew  the  lease  on  the  ground  that  he  de- 
sires the  land  for  such  purpose.  Leppla  v. 
Mackey,  31  Minn.  75. 

But  the  lessor  cannot  lease  the  premises  to 
a  third  person  who  contracts  to  build,  and  thus 
cut  off  the  lessee's  right  to  a  renewal.  Broad- 
way, etc.,  R.  Co.  v.  Metzger,  (C.  PI.  Gen  T  ) 
27  A Db.  N.  Cas.  (N.  Y.)  160. 

2.  Elsten  v.  Schilling,  6  Robt.  (N.  Y.)  544, 
affirmed  42  N.  Y.  79. 

3.  Walley  v.  Radclii'f,  11  Wend.  (N.  Y.)  22. 

4.  Hausauer  v.  Dahlman,  iS  N.  Y.  App  Di'v 
475. 

5.  Option  to  Renew  for  Benefit  of  Lessee.  — 
Stone  v.  St.  Louis  Stamping  Co.,  155  Mass. 
267;  Swank  v.  St.  Paul  City  R.  Co.,  72  Minn! 
380;  Butler  z/.  Manny,  52  Mo.  497;  Zorkowski 
v.  Astor,  156  N.  Y.  393;  Johnson  v.  Conger, 
(Supm.  Ct.  Gen.  T.)  14  Abb.  Pr.  (N.  Y.)  195; 
Bruce  v.  Fulton  Nat.  Bank,  16  Hun  (N.  Y.)  615,' 
affirmed  79  N.  Y.  154,  35  Am.  Rep.  505;  Com! 
v.  M'Neile,  8  Phila.  (Pa. ,(438;  Gardiner  v.  Bair 
44  W.  N.  C.  (Pa.)  83. 
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b    EFFECT  OF  HOLDING  OVER  — Right  of  Lessor  to  Hold  Lessee  for  Renewal. — 

Where  the  lease  gives  to  the  lessee  the  option  of  renewing  the  lease  for  a 
specified  term,  or  demises  the  premises  for  a  specified  term  with  the  privilege 
to  the  lessee  of  extending  the  lease  for  additional  years,  it  is  held  by  the 
weieht  of  authority  that  if  the  lessee  holds  over  after  the  expiration  of  the 
original  term  without  expressly  exercising  his  option,  the  lessor  may  consider 
such  holding  over  an  election  to  renew  or  extend  the  term  for  the  additional 
years  and  may  hold  the  lessee  thereto.1    And  this  is  true  though  the  lease 
required  a  specified  notice  from  the  lessee  of  his  option  to  extend  or  renew  the 
lease  as  the  stipulation  for  notice  is  for  the  benefit  of  the  lessor,  and  may  be 
waived  by  him  2    In  some  cases,  however,  a  distinction  has  been  made  in  case 
of  a  provision  for  written  notice  of  the  lessee's  election  to  renew  or  extend  the 
lease  and  it  has  been  held  that  where  such  provision  exists  the  lessee  s  mere 
holding  over  does  not  bind  him  as  for  a  renewal  or  extension  of  the  lease. 
If  the  lessee  holds  over  under  a  new  agreement  with  the  lessor,  the  latter  can- 
not of  course,  treat  his  holding  over  as  an  election  to  renew  or  extend  the 
lease  4    So  also  it  has  been  held  that  an  unintentional  holding  over  by  the 
lessee  will  not  be  construed  as  an  election  to  renew  the  lease  for  the  optional 
term  5  but  the  lessor  mav,  at  his  option,  hold  the  lessee  for  another  year  in 
pursuance  of  the  principle  that  a  tenant  for  years  who  holds  over  is  liable  at 
the  lessor's  option  for  an  additional  year.0 


1.  Lessor  May  Hold  Overholding  Tenant  as  for 
Renewal  —  Indiana.  —  Montgomery  V.  Hamil- 
ton County,  7"  Ind.  362,  40  Am.  Rep.  250  dis- 
Thiebaud  v.  Vevay  First  Nat.  Bank, 
42  Ind.  212.  Compare  Bright  v.  McOuat,  40 
Ind.  521;  Fallev  v.  Giles,  29  Ind.  114. 

Kansas.  —  St'orch  v.  Harvey,  45  Kan.  39. 

Maine.  —  Holley  v.  Young,  66  Me.  520. 

Massachusetts.  —  Stone  v.  St.  Louis  Stamping 
Co  155  Mass.  267;  Kimball  v.  Cross,  136 
Mass.  300;  Kramer  v.  Cook,  7  Gray  (Mass.) 

Michigan.  —  Delashman  v.  Berry,  20  Mich. 
292,  4  Am.  Rep.  392;  Cooper  v.  Joy,  105  Mich. 
374. 

Missotiri.  —  Insurance,  etc.,  Co.  v.  National 
Bank,  71  Mo.  58,  affirming  5  Mo.  App.  333: 
Curtis  v.  Sturgis,  64.  Mo.  App.  535;  Clemens 
v.  Knox,  31  Mo.  App.  185. 

Nevada.  —  Schroeder  v.  Gemeinder,  10  Nev. 
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New  Hampshire.  —  Clarke  v.  Merrill,  51  N. 
H  415 

New  Jersey.  —  Mershon  v.  Williams,  62  N. 

^  New*York.  —  Crouch  v.  Trirr.by,  etc.,  Shoe 
Co.,  83  Hun  (N.  Y.)276:  Clendinning  v.  Lind- 
ner, (N.  Y.  Super.  Ct.  Gen.  T.)  9  Misc.  (N.  Y.) 
682;  Voege  v.  Ronalds,  83  Hun  (N.  Y.)  114; 
Chretien  v.  Doney,  I  N.  Y.  419;  Hays  v.  Moody 
(N.  Y.  City  Ct.  Gen.  T.)  2  N.  Y.  SufP-  385; 
Cure  v.  Crawford,  (Supm.  Ct.  Spec.  T.)  5  How. 
Pr.  (N.  Y.)  293;  Wood  v.  Gordon,  (C.  PI.  Gen. 
T  j  44  N.  Y.  St.  Rep.  640;  Chamberlain  v.  Dun- 
lop,  (Supm.  Ct.  Gen.  T.)  8  N.  Y.  Supp.  125; 
Woodcock  v.  Roberts,  66  Barb.  (N.  Y.)  4.98. 

Pennsylvania.  —  McBrier  v.  Marshall,  126 
Pa.  St.  390;  Lipper  v.  Crawford,  41  \V.  N.  C. 
(Pa.)  566;  Harding  v.  Seeley,  148  Pa.  St.  20; 
Cairns  v.  Llewellyn,  39  W.  N.  C.  (Pa.)  251; 
Hoban  v.  Lawall,  3  Lack.  Jur.  (Pa.)  38. 

Texas.  —  Bateman  v.  Maddox,  86  Tex.  546. 

Wisconsin.  —  Peehl  v.  Bumbalek,  99  Wis.  62. 

Compare  Joseph  v.  Chouillou.  5  Quebec  Q. 
B.  259,  affirming  8  Quebec  Super.  Ct.  I;  Dolese 


v.  Barberot,  9  La.  Ann.  352;  Racke  v.  An- 
heuser-Busch Brewing  Assoc.,  17  Tex.  Civ. 

APP-  l67-  ,.  .  .  . 

See  also  infra,  this  subdivision,  paragraph 
Right  of  Lessee  to  Claim  Renewal. 

In  Zorkovvski  v.  Astor,  15^  N.  Y.  393,  modi- 
fying (N.  Y.  Super.  Ct.  Gen.  T.)  13  Misc.  (N. 
Y.)  507,  a  lease  contained  a  covenant  by  the 
lessor  to  renew  or  pay  for  improvements 
erected  by  the  lessee.  The  rent,  in  case  of  a 
renewal,  was  to  be  fixed  by  an  appraisal  as 
provided  for  in  the  lease.  It  was  held  lhat  a 
holding  over  by  the  tenant  under  a  bona  fide 
claim  lhat  the  rent  in  case  of  a  renewal  had 
not  been  fixed  by  a  valid  appraisal  was  not 
such  a  decisive  act  as  would  constitute  an  elec- 
tion on  his  part  to  accept  a  renewal. 

Retention  of  Key  After  Vacating  Premises  In- 
sufficient to  Show  Election  to  Continue.  — tS teen 
71.  Scheel,  46  Neb.  252. 

Holding  Over  by  Widow  of  Lessee  and  Payment 
of  Rent  —  Held  Not  Conclusive.  —  Bradford  v. 
Patten,  108  Mass.  153. 

2.  Immaterial  that  Notice  of  Election  Is  Re- 
quired. —  Stone  v.  St.  Louis  Stamping  Co.,  155 
Mass.  267;  Long  v.  Stafford,  103  N.  Y.  274; 
Bailie  v.  Plaut,  (N.  Y.  Super.  Ct.  Gen.  T.)  11 
Misc.  (N.  Y.)  30;  McClelland  v.  Rush,  150  Pa. 
St  57.  See  also  Wilcox  v.  Mountour  Iron, 
etc.,  Co.,  147  Pa.  St.  540.  Compare  Bradford 
v.  Patten,  108  Mass.  153;  Cooper  v.  Joy,  105 
Mich.  374. 

3.  Joseph  v.  Chouillou,  5  Quebec  Q.  B.  259. 
affirming  8  Quebec  Super.  Ct.  1;  Beller v.  Rob- 
inson,  50  Mich.  264,  distinguishing  Delashman 
v.  Berry.  20  Mich.  292,  4  Am.  Rep.  392. 

4.  Holding  Over  under  New  Agreement  with 
Lessor.  —  Storch  v.  Harvey,  45  Kan.  39:  Atlan- 
tic Nat.  Bank  v.  Demmon,  139  Mass.  420. 

5.  Unintentional  Holding  Over.  —  Wood  v. 
Gordon,  (C.  PL  Gen.  T.)  44  N.  Y.  St.  Rep. 
640. 

6.  Berkowsky  v.  Cahill,  72  111.  App.  roi. 
See  also  the  title  Landlord  and  Tenant,  ante, 
p.  149. 
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Right  of  Lessee  to  Claim  Renewal.  —  It  has  also  been  held  that  a  holding  over  by 
the  lessee  was  equivalent  to  an  election  on  his  part  to  renew  or  extend  the 
lease  for  the  additional  years,  so  as  to  deprive  the  lessor  of  the  right  to  oust 
him.1  Of  course,  if  the  lessee  has  notified!  the  lessor  of  his  election  not 
to  renew  or  extend  the  lease,  he  cannot,  by  holding  over,  claim  that  he  thereby 
becomes  entitled  to  an  extension  or  renewal.2 

c  Option  to  Renew  Must  Be  Exercised  in  Entirety.  —  Where  the 
lessee  has  an  option  to  renew  the  lease  he  must,  unless  the  lease  expressly 
otherwise  provides,  take  a  lease  of  the  demised  premises  as  an  entirety;  he 
cannot  demand  a  renewal  with  respect  to  a  part  of  the  premises  demised  in 
the  original  lease.3  And  if  the  lessee  surrenders  a  part  of  the  premises  during 
the  term,  he  waives  his  right  to  a  renewal.4  Where  the  lease  expressly  pro- 
vides for  what  period  the  lease  shall  be  renewed  or  extended,  the  lessee  cannot 
demand  a  renewal  for  a  shorter  or  longer  period.5 

5.  Waiver  and  Loss  of  Right  and  Conditions  of  Renewal  —  a.  In  General.  

The  lessor  cannot  impose  upon  the  lessee  other  conditions  to  his  right  to  renew 
than  those  provided  for  in  the  agreement  for  renewal.6  Where  the  lessee  has 
sublet,  a  surrender  by  the  sublessee  to  the  original  lessor  does  not  affect  the 
lessee's  right  to  demand  a  renewal.7  In  case  of  a  lease  for  lives  with  covenant 
to  renew  on  the  fall  of  any  one  life,  the  lessor  is  not  bound  to  renew  if  no 
application  therefor  is  made  until  two  lives  fall.8  And  if  the  lessee  fails  to 
renew  within  a  reasonable  time  after  demand  therefor  by  his  lessor,  he  loses 
his  right  to  renew.9 

Forfeiture  of  Term.  —  If  a  lessee  suffers  a  forfeiture  of  his  term,  he  thereby 
loses  also  his  right  of  renewal.10 

b.  Conditions  Precedent  to  "Right  to  Renew  — (i)  In  General  — 
The  parties  may  agree  that  the  lessee  shall  perform  certain  acts  as  conditions 
precedent  to  his  right  to  demand  a  renewal.11  In  England  the  payment  of  a 
renewal  fine  is  often  made  a  condition  of  the  tenant's  right  to  a  renewal.12 

lessee  "  the  privilege  of  three  years,"  the  lessee 
was  held  to  be  entitled  to  determine  his  ten- 
ancy at  the  end  of  any  one  of  the  three  years. 
See  also  Jones  v.  Kroll,  116  Pa.  St.  85. 

6.  Thus,  the  lessor  cannot  insist  upon  the 
tenant  paying  to  him  a  collateral  debt  as  a  con- 
dition for  granting  a  renewal.  Fitzgerald  v. 
Carew,  1  Ir.  Eq.  346. 

7.  Piggot  v.  Mason,  1  Paige  (N.  Y.)  412. 

8.  Bayly  v.  Leominster,  1  Ves.  Jr.  476.  See 
also  Bateman  v.  Murray,  5  Bro.  P.  C.  (Toml. 
ed.)  20;  Kane  v.  Hamilton,  1  Ridg.  P.  C.  180; 
Reid  v.  Blagrave,  9  L.  J.  Ch.  245;  Clinch  v. 
Pernette,  24  Can.  Sup.  Ct.  385. 

9.  Kealing  v.  Sparrow,  1  Ball.  &  B.  372; 
Barrett  v.  Burke,  5  Dow.  17. 

10.  Mulloy  v.  Goff,  1  Ir.  Ch.  27;  Job  v.  Banis- 
ter, 3  Jur.  N.  S.  93,  affirming  2  Kay  &  J. 
374- 

11.  Conditions  Precedent  to  Right  to  Renewal. — 

Maxwell  v.  Ward,  13  Price  674;  Pendred  v. 
Griffith,  1  Bro.  P.  C.  (Toml.  ed.)  314;  Clinch  v. 
Pernette,  24  Can.  Sup.  Ct.  385. 

Giving  Security  for  Rent  Made  Condition  Prece- 
dent —  No  Demand  Therefor  by  Lessor  Necessary. 
—  McFadden  v.  McCann,  25  Iowa  252. 

Payment  of  Rent  for  Renewed  Term  in  Advance 
Made  Condition  Precedent  to  Renewal.  —  Fennelly 
v.  Ross,  14  Ky.  L.  Rep.  48. 

12.  Payment  of  Renewal  Fine. — Huntz>.  Sayers. 
Hayes  Exch.  590;  Trant  v.  Dwyer,  1  Dow  N. 
S.  125;  Butlers.  Mulvihill.  1  Bligh  137;  Law- 
less v.  Grogan,  1  Dr.  <&  Wal.  53;  Statharn  v. 
Liverpool  Docks,  3  Y.  &  J.  565;  Cullen  v.  Leon- 
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1.  Moss  v.  Barton,  35  Beav.  197;  Buckland 
v.  Papillon,  L.  R.  2  Ch.  67;  Delashman  v. 
Berry,  20  Mich.  292,  4  Am.  Rep.  392;  Clarke 
v.  Merrill,  51  N.  H.  415;  Kelso  v.  Kelly,  r  Daly 
(N.  Y.)  419;  Lipper  v.  Crawford,  41  W.  N.  C. 
(Pa.)  566.  See  also  Willoughby  v.  Atkinson 
Furnishing  Co.,  93  Me.  185.  Compare  Thie- 
baud  v.  Vevay  First  Nat.  Bank,  42  Ind.  212, 
distinguished  in  Montgomery  v.  Hamilton 
County,  76  Ind.  362,  40  Am.  Rep.  250. 

See  the  preceding  paragraph,  Right  of  Lessor 
to  Hold  Lessee  for  Renewal. 

2.  Barnett  v.  Feary,  101  Ind.  95. 

3.  Barge  v.  Schiek,  57  Minn.  155;  Mershon 
v.  Williams,  62  N.  J.  L.  779.  In  this  case  the 
option  given  to  the  lessee  was  to  continue  in 
possession  for  four  years,  and  he  notified  the 
lessor  that  he  would  remain  for  one  year.  It 
was  held  that  the  lessor  might  consider  this 
an  election  not  10  exercise  ihe  option  for  four 
years,  and  could  recover  possession  upon  the 
termination  of  the  original  lease. 

4.  Barge  v.  Schiek,  57  Minn.  155. 

5.  Mershon  v.  Williams,  62  N.  J.  L.  779. 
See  also  Strousse  v.  Clear  Creek  County  Bank, 
9  Colo.  App.  478. 

A  lease  for  one  year  "  with  the  privilege  of 
a  further  term  of  one,  two,  and  three  years" 
entitles  the  lessee  to  one  additional  term  of 
one,  two,  or  three  years  at  his  option,  but  not 
to  three  additional  terms  aggregating  six  yeats. 
Austin  v.  Stevens,  38  Hun  (N.  Y.)  41. 

In  Gillion  v.  Finley,  (Pa.  1888)  f3  Atl.  Rep. 
83,  where  a  lease  for  one  year  gave  to  the 
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Waiver  and  Loss  of  Right  of  Renewal. 


(2)  Performance  by  Lessee  of  Agreements  in  Lease.  —  Where  the  lessee's 
right  to  demand  a  renewal  is  not  made  dependent  upon  his  performance  of  his 
agreements  in  the  lease,  such  right  is  not  lost  through  a  breach  by  the  lessee 
of  independent  agreements  on  his  part.*  Thus,  where  the  lessee  had  faded 
to  pay  the  rent  as  it  became  due,  the  courts  have  decreed  a  renewal  on  the 
lessee's  payment  of  arrearages.*  The  lessee's  right  to  a  renewal  is,  however, 
often  expressly  made  conditional  on  his  performing  his  agreements  in  the 
lease,  and  of' course  the  performance  by  the  lessee  of  such  agreements  then 
becomes  a  condition  precedent  to  his  right  to  ca  l  for  a  renewal.*  And 
there  is  a  breach  of  any  of  the  agreements  by  the  lessee,  though  such  breach 
does  not  result  in  any  serious  injury  to  the  lessor  the  lessees  right  to  a 
renewal  is  lost.'4  The  lessor  may  waive  a  strict  compliance  by  the  lessee  *  tn 
his  agreements  contained  in  the  lease  so  as  to  entitle  the  lessee  to  demand  a 
renewal  though  his  right  thereto  was  made  conditional  on  the  performance  of 
such  agreements.5  ,  ,  . 

U)  Notice  of  Election  to  Renew.  -  Where  a  lessee  for  a  term  of  years  has 
the  option  to  renew  his  lease,  it  seems  to  be  the  better  doctrine  that  he  must 
notify  his  lessor  before  the  term  expires  whether  he  elects  to  renew,  as  the 
lessor  should  know  at  the  moment  when  the  lease  expires  whether  he  has  or 
has  not  a  tenant.0  Of  course,  if  the  lease  expressly  requires  a  specified  notice 
of  the  lessee's  intention  to  renew,  such  notice  must  be  given  to  entitle  the 
lessee  to  demand  a  renewal,'  even  in  equity.8  A  court  of  equity  ^ill  not 
relieve  the  lessee  against  a  failure  to  give  the  required  notice  if  such failure 
was  caused  by  wilful  ignorance  or  accident  not  unavoidable.*    If,  however, 

Maughlin  v.  Perry,  35  Md.  352;  Banks  v. 
Haskie,  45  Md.  207;  Gaggiano  v.  Giallorenzi, 
(Supm.  Ct.  App.  T.)  57  N.  Y.  Supp.  2.  See 
also  Arnsthal  v.  Patterson,  3  Penny.  (Pa.)  25. 
Compare  Brewer  v.  Conger,  27  Onl.  App.  10; 
Lennon  v.  Napper,  2  Sch.  &  Lef.  682;  Johnson 
v.  Conger,  (Supm.  Ct.  Gen.  T.)  14  Abb.  Ir. 
(N.  Y.)  195;  .      t  _ 

Notice  May  Be  Given  Any  Time  During  the  Term. 
—  McClintock  v.  Joyner,  77  Miss.  678. 

7.  Rubery  v.  Jervoise,  1  T.  R.  229;  McFad- 
den  v  McCann,  25  Iowa  252;  Abadie  v.  Berges, 
41  La  Ann.  281;  Beller  v.  Robinson,  50  Mich. 
264-  Emerv  v.  Hill,  67  N.  H.  330;  Morgan  v 
Goldberg,  (C.  PI.  Gen.  T.)  9  Misc.  (N.  Y.)  156. 
See  also  Gas  Light,  etc.,  Co.  v.  Towse.  35  <~h. 
D  519.  Compare  Lewis  *.  Perry,  149  Mo.  257; 
Sunday  Creek  Coal  Co.  v.  Dikeman,  84  HI, 

A  Notice^  to  Agent  of  Lessor  held  sufficient. 
Broadwav,  etc.,  R.  Co.  v.  Metzgei.  (C.  PI. 
Gen.  T.)  27  Abb.  N.  Cas.  (N.  Y.)  160. 

Notice  Mailed  to  Address  Given  by  Lessor.  — 
Reed  v.  St.  John,  2  Daly  (N.  Y.)  213. 

Written  Notice  of  election  to  renew  unless 
required  by  the  terms  of  the  lease  is  not  neces- 
sary Broadwav,  etc.,  R.  Co.  v.  Metzger,  (C. 
PI  Gen.  T.)  27  Abb.  N.  Cas.  (N.  Y.)  160; 
Darling  v.  Hoban,  53  Mich.  599;  Clemens  v. 
Knox,  31  Mo.  App.  185.  , 

And  even  if  so  required  it  may  be  waived  by 
the  lessor.  McClelland  v.  Rush,  150  Pa.  St.  57- 
Form  of  Notice. —  The  effect  of  a  notice  of 
election  to  renew  is  not  affected  by  the  fact 
that  the  tenant  suggests  that  the  lease  be  ex- 
tended for  a  longer  period  than  he  was  en- 
titled to  demand.  Chamberlain  v.  Dunlop, 
126  N.  Y.  45,  22  Am.  St.  Rep.  807. 

8,  Harries  v.  Brvant,  4  Russ.  89. 

9.  Relief  in  Equity  from  Failure  to  Give  Notice. 
—  Harries  v.  Brvant,  4  Russ.  S9;  Eaton  v. 
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ard,  5  Ir.  Eq.  134;  Clinch  v.  Pernette,  24  Can. 
Sup.  Ct.  385. 

1.  Breach  of  Independent  Agreement  by  Lessee. 
—  Hare  v.  Burges,  5  W.  R.  585;  Incorporated 
Soc.  v.  Rose,  3  Ir.  Eq.  257.  See  also  Daniels 
v.  Straw,  53  Fed.  Rep.  327. 

Permissive  Waste  by  Tenant  Held  Not  Ground 
for  Refusing  Renewal.  —  Mulloy  v.  Goff,  1  Ir. 
Ch.  27. 

2.  Nonpayment  of  Rent.  —  Rawstorne  v. 
Bentley,  4  Bro.  C.  C.  415;  M'Donnell  v.  Bur- 
nett, 4  Ir.  Eq.  216;  Fitzgerald  v.  O'Connell,  6 
Ir.  Eq.  455;  Tracy  v.  Albany  Exch.  Co.,  7  N. 
Y.  472,  57  Am.  Dec.  538.  See  also  Selden  v. 
Camp,  95  Va.  527. 

3.  Performance  of  Lessee's  Agreements  Made  a 
Condition  Precedent.— Finch  v.  Underwood,  2 
Ch  D.  310;  Job  v.  Banister,  2  Kay  &  J.  374: 
Bastin  v.  Bidwell,  18  Ch.  D.  238;  Thompson 
v.  Guyon,  5  Sim.  65;  Behrman  v.  Barto,  54 
Cal  131;  Lyons  v.  Osborn,  45  Kan.  650;  Mc- 
intosh v.  St.  Phillip's  Church,  54  N.  Y.  Super. 
Ct.  291. 

Where  the  renewal  was  to  be  granted  upon 
the  lessee's  payment  of  a  sum  of  money,  the 
money  need  not  be  paid  before  the  end  of  the 
term;  its  payment  when  the  renewal  lease  is 
ready  for  execution  is  sufficient.  Nicholson 
v.  Smith,  22  Ch.  D.  640. 

Breach  of  Covenant  Against  Assignment  —  Lessee 
Not  Entitled  to  Renewal  though  Lease  Subse- 
quently Reassigned  to  Him.  —  Mcl ntosh  v.  St. 
Phillip's  Church,  54  N.  Y.  Super.  Ct.  291. 

4.  Finch  v.  Underwood,  2  Ch.  D.  310. 

b.  Waiver  of  Strict  Compliance.  —  Lyons  v. 
Osborn,  45  Kan.  650. 

6.  Notice  of  Election  to  Renew.  —  Nicholson 
v  Smith,  22  Ch.  D.  640;  London  v.  Mitford, 
14  Ves. 'jr.  58;  Shamp  v.  White,  106  Cal. 
220-  Renoud  v.  Daskam.  34  Conn.  512;  Thie- 
baud  v.  Vevay  First  Nat.  Bank,  42  Ind.  212; 
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the  failure  to  give  the  notice  was  caused  by  unavoidable  accident  fraud  of  the 
lessor,  surprise,  or  ignorance  not  wilful,  a  court  of  equity  should  grant  relief 
and  compel  a  renewal,1  and  should  also  grant  relief  where  the  notice  was 
defective  merely  in  a  matter  of  form.3  The  lessor  may  also  be  bound  by  a 
waiver  by  him  of  the  necessity  for  notice  from  the  lessee  of  his  election  to 
renew.3 

Privilege  of  Extension.  —  A  provision  in  a  lease  giving  to  the  lessee  the  privilege 
of  extending  the  term  is  to  be  distinguished  from  a  provision  giving  to  the 
lessee  the  option  to  renew.  In  the  former  case  no  notice  of  the  lessee's  elec- 
tion to  extend  the  term  is  required  in  the  absence  of  a  stipulation  therefor  in 
the  lease,  his  mere  remaining  in  possession  being  sufficient  notice.4 

Provisions  for  inserting  New  lives.  —  Very  similar  to  provisions  requiring  notice 
of  election  to  renew,  and  governed  by  the  same  principles,  are  the  provisions 
in  leases  for  lives  requiring  the  lessee,  in  case  any  life  drops,  to  name  a  new 
lite  within  a  specified  time.5 

6.  By  and  Against  Whom  Right  of  Renewal  Enforceable  —  By  Whom  Enforceable 
—  In  case  of  the  death  of  the  lessee  during  the  term  the  right  to  claim  a 
renewal  passes  to  his  personal  representative^  and  if  the  lessee  assigns  his 
leasehold  interest,  the  right  to  the  renewal  passes  to  his  assignee,  provided 
the  right  to  assign  is  not  restricted  by  the  terms  of  the  lease ; 7  but  if  the  lease 
restricts  the  right  of  the  lessee  to  assign,  an  assignee  who  receives  an  assign- 
ment m  violation  of  such  restriction  acquires  no  right  to  compel  the  lessor°to 
renew  -  In  case  separate  interests  in  portions  of  the  leasehold  are  assigned  to 
several  persons  they  may  jointly  compel  the  lessor  to  renew  the  lease  to  their 

Lyon,  3  Ves.  Jr.  690;  Reid  v.  Blagrave,  9  L. 
J.  Ch.  245;  Thiebaud  v.  Vevay  First  Nat. 
Bank,  42  Ind.  212.  See  also  Rubery  v.  Ter- 
voise,  1  T.  R.  229.  Compare  Bogg  v.  Midland 
R.  Co.,  16  L.  T.  N.  S.  113. 

1.  Eaton  v.  Lyon,  3  Ves.  Jr.  690;  Firman  v. 
Ormonde,  Beatty  347;  Hunter  v.  Hopetoun,  13 
L.  T.  N.  S.  130;  Bogg  v.  Midland  R.  Co.,  16 
L.  T.  N.  S.  113;  Cook  v.  Jones,  96  Ky.  283; 
Fitzgerald  v.  Jones,  96  Ky.  296. 

In  New  York  L.  Ins.,  etc.,  Co.  v.  St.  George's 
Church,  (Supm.  Ct.  Spec.  T.)  64  How.  Pr.  (N. 
Y.)  511,  a  lessee  who  had  expended  thirty 
thousand  dollars  upon  (he  property,  which 
would  be  lost  by  the  failure  of  the  lessor  10 
renew  as  provided  in  the  lease,  neglected  to 
give  the  required  notice  of  his  election  to  re- 
new. The  landlord,  however,  after  the  expira- 
tion of  the  term  received  rent.  It  was  held 
that  equity  would  compel  Ihe  landlord  to  exe- 
cute a  renewal.  See  also  Lewis  v.  Perry  140 
Mo.  257. 

2.  Nicholson  v.  Smith,  22  Ch.  D.  640-  Max- 
well v.  Ward,  11  Price  16;  Chamberiain  v. 
Dunlop,  126  N.  Y.  45. 

Verbal  Notice  Given  Where  Written  Notice  Was 
Required  —  Relief  in  Equity  Granted.  —  Maxwell 
v.  Ward,  11  Price  16. 

3.  Waiver  of  Necessity  for  Notice.  —  Hausauer 
r'.  Dahlman,  18  N.  Y.  App.  Div.  475-  Long  r 
Stafford,  103  N.  Y.  274;  Viany  v.  Ferrari,  (Supm. 
Ct.  Spec.  T.)  5  Abb.  Pr.  N.  S.  (N.  Y.)  no. 

4.  Shamp  v.  White,  106  Cal.  220;  Falley  v 
Giles,  29  Ind.  114;  Terstegge  v.  First  German 
Mut.  Benev.  Soc,  92  Ind.  82,  47  Am.  Rep. 
135:  Chandler  v.  McGinning,  8  Kan.  App.  421- 
Kelly  v.  Varnes,  52  N.  Y.  App.  Div.  100.  See 
also  House  v.  Burr,  24  Barb.  (N.  Y.)  525. 

5.  Provision  for  Inserting  New  Lives.  —  Firman 
v.  Ormonde,  Beatty  347;  M'AIpine  v.  Swift,  1 
Ball  &  B.  285;  Ross  v.  Worsop,  1  Bro.  P  C 
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(Toml.  ed.)  281;  Eaton  v.  Lyon,  3  Ves.  Jr.  690- 
Maxwell  v.  Ward,  13  Price  674;  Bayly  v. 
Leominster,  1  Ves.  Jr.  476;  Harries  v.  Bryant', 
4  Russ.  89;  Bateman  v.  Murray,  5  Bro.  P.  C. 
(Toml.  ed.)  20;  Kane  v.  Hamilton,  1  Ridg.  P. 
C.  180;  Keating  v.  Sparrow,  1  Ball  &  B.  372- 
Pendred  v.  Griffith,  1  Bro.  P.  C.  (Toml.  ed.) 
314;  Clinch  v.  Pernette,  24  Can.  Sup.  Ct.  385' 

6.  Death  of  Lessee.  —  Hyde  v.  Skinner,  2  P. 
Wms.  196. 

7.  Assignee  of  Leasehold.  —  Crosbie  v.  Tooke, 

1  Myl.  &  K.  431;  Morgan  v.  Rhodes,  I  Mont! 
&  Ayr.  214;  Buckland  v.  Papillon,  L.  R.  Eq. 
477;  Doyle  v.  Callow,  12  Ir.  Eq.  241;  Cook  v. 
Jones,  96  Ky.  283;  Fitzgerald  v.  Jones,  g6  Ky. 
2c<6;  McClintock  v.  Joyner,  77  Miss.  678; 
Clemens  v.  Knox,  31  Mo.  App.  185;  Blackmore 
v.  Bondman,  28  Mo.  420;  Piggot  v.  Mason  1 
Paige  (N.  Y.)  412;  Kolasky  v.  Michels,  120  N. 
Y.  635,  30  N.  Y.  St.  Rep.  894;  Reed  v.  St.  John, 

2  Daly  (N.  Y.)  213;  Phelps  v.  Erhardt,  (Supm. 
Ct.  Gen.  T.)  5  N.  Y.  Supp.  540;  Wilkinson 
v.  Pettit,  47  Barb.  (N.  Y.)  230;  Dov,  'ning  v. 
Jones,  n  Daly  (N.  Y.)  245.  See  also  Lienteaud 
v.  Jeanneaud,  20  La.  Ann.  327;  Culler  v. 
VVhitcher,  21  Minn.  373. 

The  assignee  of  an  expired  lease  acquires  no 
right  to  compel  a  renewal.    Clason  v.  Rankin 
1  Duer(N.  Y.)  337- 

Right  of  Refusal. —  A  provision  in  a  lease 
giving  to  the  lessee  a  prior  right  of  refusal  in 
case  the  lessor  granted  another  lease  has  been 
held  to  be  an  inseparable  incident  of  the  lease, 
and  not  a  right  that  could  be  exercised  by  the 
lessor  or  his  assignees  independently  of  the 
lease  and  after  he  or  they  had  parted  there- 
with. VVinton's  Appeal,  in  Pa.  St.  387. 
Compare  Guffey  v.  Clever,  146  Pa.  St.  54S. 

8.  Fisher  v.  Slatlery,  75  Cal.  325.  See  also 
Finch  v.  Underwood,  2  Ch.  D.  310.  Compare 
Daniels  v.  Straw,  53  Fed.  Rep.  327. 
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assignor  *    Where  the  demise  is  to  several  lessees,  one  of  them  cannot  demand 

a"IE25£SS  The  covenant  on  the  part  of  the  lessor  to 

renew  s  a  covenant  real,  the  burden  of  which  runs  with  the  reversion,  and 
mav  II  erefore  be  enforced  against  the  grantee  of  the  reversion.'    If  the  cove- 
nant bv  the  original  lessor  is  for  a  perpetual  renewal  the  lessee  is  not  entitled 
to  have  a  personal  covenant  for  a  perpetual  renewal  inserted  in  a  renewal  by 
he  ^an?eePof  the  reversion,  but  the  renewal  lease  need  only  contain  a  recital 
5  *£^ririnal  covenant  for  a  perpetual  renewal.4    After  the  original  lessor 
ha    1 iZl d  o    hTrevUion,  I  subsequent  renewal  by  him  is  not  effective 
aeainsfhis  grantee.*    Since  a  life  tenant  has  no  power  to  lease  beyond  the 
of  his  life  a  covenant  in  a  lease  by  him  for  a  perpetual  renewal  .s  not 
binding  upon  he  person  entitled  to  the  reversion  after  the  life  tenant's  estate 
S?  «d  such  reversioner  does  not,  by  accepting  rent  from  the  lessee 
of  Xe  Hfe  tenant,  confirm  the  covenant  by  the  life  tenant,  so  as  to  render  it 

b[TlZZlsrf  Lessee-,.  Action  for  Damages.  -  Where  the  lessor 
refuses  to  perform  his  covenant  to  renew,  the  lessee  may  maintain  against  him 
an  iction  to  recover  damages  for  the  breach  of  the  covenant.** 

h  RIGHT  TO  RENEWAL  AS  DEFENSE  IN  EJECTMENT  OR  SUMMARY  PRO- 
CEEDINGS -  A  covenant  to  renew  a  lease,  whether  on  the  part  o I  the  lessor 
or  on  that  of  the  lessee,  does  not  operate  as  a  present  demise  to  take  effect  in 


1.  Cook  v.  Jones,  96  Ky.  283 

2.  Buchanan  v.  Whitman,  76  Hun  (N.  Y.)  67. 
See  also  Finch  v.  Underwood,  2  Ch.  D.  310. 

And  an  assignee  of  one  of  several  colessees 
cannot  comper  a  renewal  to  himself  though 
his  assignor  was  the  only  one  of  the  lessees 
to  occupy  the  demised  premises.  Howell  v. 
Behler,  41  W.  Va.  610. 

3  Grantee  of  Reversion  —  England.  —  Copper 
Min  Co.  v.  Beach,  I  L.  J.  Ch.  84;  Richardson 
v  Sydenham,  2  Vern.  4471  Hare  v  Burges,  3 
Tur  N  S  1294;  Shelburne^.  Biddulph,  6  Bro. 
P  C  (Toml.  ed.)  3&3I  Crofton  v.  Ormsby,  2 
Sch  &  Lef.  583;  Lysaght  v.  Calhnan,  Hayes 
Exch  141-  Swan  v.  Colclough,  Hayes  &  J. 
807-  Beere'  v.  Cavendish,  5  Ir.  Eq.  472;  Lum- 
ley  v.  Timms,  28  L.  T.  N.  S.  608 ;  Atty.-Gen. 
v  Wemvss,  13  ApP.  Cas.  192.  See  also  Ham- 
ilton v.  Patten.  1  Ir.  Eq.  341. 

Canada.  —  Doe  v.  Rainsford,  10  U.  C.  y.  B. 

23 Maryland.  —  Banks  v.  Haskie,  45  Mf  207. 
Neio  Hampshire.  —  Clarke  v.  Merrill,  51  N. 

^  New  York.  —  Piggot  v.  Mason,  1  Paige  (N. 
Y.)  412. 

Failure  to  Register  Lease  —  lessees  Possession 
Constructive  Notice.  —  Latch  v.  Bright  16  Grant 
Ch  (U  C.)6«3.  See  also  Clarke  v.  Merrill,  51 
N.H.  415,  with  regard  to  a  subsequent  lessee 
of  the  lessor.  _ 

4  Copper  Min.  Co.  v.  Beach,  1  L.  J.  Ch.  84, 
13  Beav.  478;  Hodges  v.  Blagrave,  i3  Beav. 
404;  Hare  v.  Burges,  4  Kay  &  J.  45;  Worley 
v.  Frampton,  5  Hare  560. 

5.  Renewal  Executed  by  Lessor  After  Transfer 
of  Reversion.  —  Norton  v.  Snyder,  2  Hun  (N. 
Y  )  82 

Renewal  By  Personal  Representatives  of  Lessor. 

—  In  Ontario,  under  the  Devolution  of  Estates 
Act  the  executor  of  a  deceased  lessor  pos- 
sessed of  a  freehold  can  make  a  valid  renewal 


of  a  lease  pursuant  to  the  covenant  of  his  tes- 
tator Re  Canadian  Pac.  R.  Co.,  24  Ont.  205. 
And  the  same  seems  to  be  true  in  Alabama  to 
the  extent  that  such  a  renewal  by  the  admin- 
istrator is  at  least  good  until  the  estate  is 
settled.    Dahm  v.  Barlow,  93  Ala.  120. 

6.  Covenant  by  Life  Tenant.  —  Swan  v.  Col- 
clough, Hayes  &  J.  807.  See  also  Smith  v. 
Nangle,  1  Ir.  Eq.  119;  Shaw  v.  Phcenix  Ins. 
Co.,  20  U.  C  C.  P.  170.  . 

A  covenant  for  perpetual  renewal  entered 
inlo  by  a  person  having  a  limited  interest  in 
lands  does  not  bind  the  estate,  and  therefore, 
if  his  assignee  acquires  the  inheritance,  it  is 
not  bound  by  the  covenant.  Brereton  v. 
Tuohey,  8  Ir.  Ch.  190. 

7.  Higgins  v.  Rosse,  3  Bligh  113. 

8  Action  for  Damages.  — Tscheider  v.  Biddle, 
4  Dill  (U.  S.)  55;  McClintock  v.  Joyner,  77 
Miss  678-  Arnot  v.  Alexander,  44  Mo.  25; 
Garnhatt  v.  Finney,  40  Mo.  449,  93  Am  Dec. 
303;  Tracy  v.  Albany  Exch.  Co.,  7  N.  V.  472, 
„  Am  Dec.  538;  John  Polhemus  Printing  Co. 
%[  Wvnkoop,  30  N  Y.  App.  Div. ^524;  Van 
Brocklin  v.  Brantford,  20  U.  C.  y.  B.  34/. 
Wade  v.  Brantford,  19  U.  C.  Q.  B.  207;  Ander- 
son v.  Stevenson,  15  Ont.  5"3-  See  V- 
v.  McCreery,  17  Ohio  Cir.  Ct.  612,  9  Ohio  Cir. 
Dec  4  34 

Construction  of  Bond  for  Renewal.  —  John  Pol- 
hemus Printing  Co.  v.  Hallenbeck,  4°  «•  '  • 

A  Increased  Rent  Demanded  or  Removal.  —  Tracy 
v  Albany  Exch.  Co.,  7  N.  V.  472.  .57  Am  Dec. 
538  See  also  John  Polhemus  Printing  Co.  v. 
Wynkoop,  30  N.  Y.  App.  Div  524. 

When  the  Lessee  Occupies  the  Premises  for  the 
Full  Time  for  which  he  was  entitled  to  a  re- 
newal he  cannot  recover  damages  for  the  le- 
fusal  of  the  landlord  to  execute  the  renewal. 
Hegan  Mantel  Co.  v.  Cook,  (Ky.  1900)  57  S.  W. 
Rep.  929. 
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the  future,  but  is  merely  an  agreement  to  execute  or  accept  a  new  lease.1 
Where,  however,  the  demise  is  for  a  specified  term  with  the  privilege  to  the 
lessee  to  continue  his  term  for  an  additional  specified  time,  the  lease  becomes, 
upon  the  lessee's  exercising  his  privilege,  a  demise  from  the  beginning  for  the 
additional  term.2  Therefore,  in  those  jurisdictions  in  which  an  equitable 
title  in  the  defendant  cannot  be  shown  in  defense  of  an  action  of  ejectment,  a 
lessee,  unless  a  renewal  has  been  actually  executed,  cannot  defend  an  action  of 
ejectment  by  his  lessor  on  the  ground  that  he  was  entitled  to  a  renewal.3  And 
it  has  also  been  held  that  the  lessee  cannot  set  up  his  right  to  a  renewal  in 
defense  to  summary  proceedings.4  In  some  jurisdictions  equitable  defenses 
may  be  interposed  in  defense  of  an  action  of  ejectment,  and  a  tenant  entitled 
to  a  renewal  may  interpose  such  defense  to  an  action  of  ejectment  by  his 
lessor.5 

c.  Specific  Performance.  —  It  is  a  universally  recognized  rule  that  a 
court  of  equity  will  compel  specific  performance  by  the  lessor  of  his  covenant 
or  agreement  to  renew  the  lease,6  and  where  the  right  of  the  lessee  to  a  renewal 
cannot  be  set  up  in  a  court  of  law  in  defense  of  an  action  of  ejectment  or  sum- 
mary proceedings  by  the  lessor  against  the  lessee,  the  court  should,  in  proceed- 
ings by  the  lessee  for  specific  performance,  restrain  the  lessor  from  continuing 
the  proceedings  at  law  to  oust  the  tenant.7  The  lessee  may  by  laches  lose 
his  right  to  compel  specific  performance.8  So  also  equity  has  refused  to 
decree  specific  performance  where  the  lessee  was  insolvent  9  and  where  the 
agreement  to  renew  was  inequitable. 10 


1.  Swank  v.  St.  Paul  City  R.  Co.,  61  Minn. 
423;  Orton  v.  Noonan,  27  Wis.  272.  Compare 
Ranlet  v.  Cook,  44  N.  H.  512,  84  Am.  Dec.  92. 

2.  Levitzky  v.  Canning,  33  Cal.  299;  Connor 
v.  Withers,  (Ky.  1899)  49  S.  W.  Rep.  309;  Kim- 
ball v.  Cross,  136  Mass.  300;  Stone  v.  St.  Louis 
Stamping  Co.,  155  Mass.  267;  Clarke  v.  Mer- 
rill, 51  N.  H.  415;  Congregation,  etc.,  v.  Ger- 
berl,  57  N.  J.  L.  395;  Hausauer  v.  Dahlman, 
72  Hun  (N.  Y.)  607. 

3.  As  Defense  in  Ejectment.  —  Fennv  v.  Child, 
2  M.  &  S.  255 ;  Tscheider  v.  Biddle,  4  Dill.  (U. 
S.)55 

4.  Summary  Proceedings.  —  Hunter?'.  Silvers, 
15  III.  174;  Finney  v.  Cist,  34  Mo.  303,  84 
Am.  Dec.  82.  Contra,  McArloo  v.  Callum,  86 
N.  Car.  419. 

5.  Pittsburgh  Drove  Yard  Co.'s  Appeal,  123 
Pa.  St.  250,  wherein  an  injunction  to  reslrain 
an  action  of  ejectment  by  the  lessor  was  denied 
on  the  ground  that  the  lessee's  remedy  at  law 
was  adequate. 

6.  Specific  Performance —  England.  —  Drew  v. 
Norbury,  3  J.  &  La.  T.  267;  Rawstorne  v. 
Bentley,  4  Bro.  C.  C.  415;  Freeman  v.  Boyle, 
2  Ridg.  P.  C.  69;  Magrath  v.  Muskerry,  1 
Ridg.  P.  C.  469;  Chesterman  v.  Mann,  9  Hare 
206;  Doneraile  v.  Chartres,  1  Ridg.  P.  C.  122; 
Morgan  v.  Gurley,  1  Ir.  Ch.  482;  Mortimer  v. 
Orchard,  2  Ves.  Jr.  243;  Sadlier  v.  Biggs,  4 
H.  L.  Cas.  435;  Butler  v.  Portarlington,  4  Ir. 
Eq.  i;  Gozna  v.  Grantham,  3  Russ.  261;  Alty.- 
Gen.  v.  Smith,  2  Vern.  746;  Somerville  v.  Chap- 
man, 1  Bro.  C.  C.  61;  Barrett  v.  Pearson,  2 
Ball.  &  B.  189;  Priauex  v.  Mackesey,  Sausse 
&  Sc.  206. 

United  States.  —  Tscheider  v.  Biddle,  4  Dill. 
(U.  S.)  55. 

Indiana.  —  Herrman  v.  Babcock,  103  Ind. 
461. 

Maryland.  —  Bratt  t.  Woolston,  74  Md.  609; 
Worthington  v.  Lee,  61  Md.  530. 


Massachusetts.  —  Ryder  v.  Robinson,  109 
Mass.  67;  Toupin  v.  Peabody,  162  Mass.  473. 

Missouri.  — Arnot  v.  Alexander,  44  Mo.  25; 
Strohmaier  v.  Zeppenfeld,  3  Mo.  App.  429. 

New  York.  —  Crawford  v.  Kastner,  26  Hun 
(N.  Y.)440;  Reed  v.  St.  John,  2  Daly  (N.  Y.) 
213;  Phelps  v.  Erhardt,  (Supm.  Ct.  Gen.  T.)  5 
N.  Y.  Supp.  540;  New  York  L.  Ins.,  etc.,  Co. 
v.  St.  George's  Church,  (Supm.  Ct.  Spec.  T.) 
12  Abb.  N.  Cas.  (N.  Y.)  50. 

Wisconsin.  —  Kollock  v.  Scribner,  98  Wis. 
104. 

Where  the  Agreement  to  Renew  Is  Uncertain 

specific  performance  will  not  be  entorced. 
Price  v.  Assheton.  1  Y.  &  C.  Exch.  441. 

A  Felon  was  held  in  Willingham  v.  Joyce,  3 
Ves.  Jr.  169,  to  have  no  standing  in  a  court  of 
equity  to  compel  a  renewal. 

7.  Tscheider  v.  Biddle,  4  Dill.  (U.  S.)  55; 
Hunter  v.  Silvers,  15  111.  174. 

8.  Laches.  —  Eaton  v.  Lyon,  3  Ves.  Jr.  690; 
M'Alpine  v.  Swift,  1  Ball  &  B.  285;  London  v. 
Mitford,  14  Ves.  Jr.  41;  Chesterman  -'.  Mann, 
9  Hare  206;  Walker  v.  Jeffreys,  1  Hare  341; 
Baynham  v.  Guy's  Hospital,  3  Ves.  Jr.  295; 
Blakeney  v.  Baggott,  1  Dow.  N.  S.  405;  Pilson 
v.  Spratt,  25  L.  R.  Ir.  5;  Banks  v.  Haskie,  45 
Md.  207;  Myers  v.  Silljacks,  58  Md.  319.  See 
also  the  title  Laches,  ante,  p.  95. 

9.  Insolvency  of  Lessee.  —  Buckland  v.  Hall, 
8  Ves.  Jr.  92;  Featherstonhaugh  v.  Fenwick, 
17  Ves.  Jr.  298;  De  Minckwitz  v.  Udnev,  16 
Ves.  Jr.  466;  O'Herlihy  v.  Hedges,  1  Sch.  & 
Lef.  123;  Price  v.  Assheton,  1  Y.  &  C.  Exch. 
441. 

Where  the  lessee  has  assigned  the  lease,  his 
insolvency  will  not  bar  the  assignee  from 
specific  enforcement  of  the  renewal.  Crosbie 
v.  Tooke,  1  Myl.  &K.431;  Morgan  v.  Rhodes, 
1  Mont.  &  Ayr.  214. 

10.  Inequitable  Agreement. — Redshaw  v.  Bed- 
ford Level  Governors,  1  Eden  346. 
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8  Effect  of  Renewal  on  Obligations  under  Expired  Lease.  —  As  a  general  rule 
the  execution  of  a  renewal  lease  will  not  affect  the  liability  of  the  parties  for 
breaches  of  covenants  in  the  original  lease  incurred  at  the  time  of  the  renewal. 

9  Implied  Trusts  Arising  Out  of  Renewals  —  a.  In  General.  —  Though  a 
tenant  may  not  have  any  absolute  right  to  a  renewal  against  the  will  of  his 
lessor  courts  of  equity  recognize  his  reasonable  expectancy  of  renewal  as  a 
property  or  asset,  and  if  one  standing  in  a  fiduciary  or  ?^2-fiduciary  relation 
to  a  lessee  secures  a  renewal  of  the  lease  to  himself,  a  court  of  equity  will  treat 
him  as  holding  the  lease  in  trust  for  the  original  lessee;2  and  this  is  especially- 
true  where  the  lessee  seeking  to  enforce  the  trust  was  entitled  to  a  renewal 

Colessees.  —  Where  one  of  several  colessees  secures  a  renewal  to  himself,  his 
colessees  may  hold  him  as  a  trustee.4  ' 

Agent<  _  Where  an  agent  of  a  lessee  employed  in  reference  to  the  demised 
premises  secures  a  lease  to  himself  from  the  lessor  on  the  expiration  of  the 
lessee's  term,  the  lessee  is  entitled  to  the  benefit  thereof.5 

b.  Renewals  by  One  Partner.  —  It  is  well  settled  that  if  one  member 
of  a  partnership,  on  the  expiration  of  a  lease  to  the  firm,  takes  a  new  lease  in 
his  own  name,  he  will  be  decreed  a  trustee  thereof  for  the  benefit  of  the  firm  ;G 
and  this  has  been  held  true  though  the  lessor  refused  to  renew  the  lease  to  the 
firm  7    The  fact  that  the  partner  taking  the  renewal  to  himself  announced  to 


Fraud  on  Part  of  Lessee.  —  Davies  v.  Oliver,  I 
Ridg.  P.  C.  i. 

1.  Effect  of  Renewal  on  Obligations  under  Ex- 
pired Lease.  —Hill  v.  Bjurcier,  29  La.  Ann.  841 ; 
Walker  v.  Seymour,  13  Mo.  592;  Livingston 
v.  Sulzer,  19  Hun  (N.  V.)  375;  Buhler  v.  Gib- 
bons, (Brooklyn  City  Ct.  Gen.  T.)  3  N.  Y. 
Supp.  815;  McGregor  v.  Board  of  Education, 
107  N.  Y.  511. 

2.  Implied  Trusts  Arising  Out  of  Renewals  — 
England.  —  Keech  v.  Sandford,  White  &  T. 
Lead.  Cas.53;  Rawe  v.  Chichester,  Ambl.  715; 
Fitzgibbon  -'.  Scanlan,  1  Dow.  261;  In  re  An- 
derson, 18  W.  R.  248;  VVinslow  v.  Tighe,  2 
Bill  &  B.  205;  Edwards  v.  Lewis,  3  Alk.  538; 
Fitzgerald  v.  Rainsford,  1  Ball  &  B.  37,  note; 
Coleman  v.  Jones,  3  Russ.  312;  Langhorne  v. 
Hirland,  2  Jur.  N.  S.  872;  Webb  v.  Lugar,  2 
Y.  &  C.  Exch.  247;  Parker  v.  Brooke,  9  Ves. 
Jr.  583. 

Maine.  —  Cushing  v.  Danforth,  76  Me.  114. 

New  York.  —  Phyfe  v.  VVardell,  5  Paige  (N. 
Y.)  2&8,  28  Am.  Dec.  430;  Crook  v.  Crook,  (C. 
PI  )  20  Abb.  N.  Cas.  (N.  Y.)  249;  Bennett  v. 
Vansyckel,  4  Duer  (N.  Y.)  462;  Hibbard  v. 
Ramsdell,  118  N.  Y.  38;  Hausauer  v.  Dahl- 
rnan,  18  N.  Y.  App.  Div.  475;  Burrell  v.  Bull, 
3  Sandf.  Ch.  (N.  Y.)  15.  See  also  Shaver  v. 
Radley,  4  Johns.  Ch.  (N.  Y.)  310. 

Pennsylvania.  —  Johnson's  Appeal,  115  Pa. 
St.  129,  2  Am.  St.  Rep.  539. 

South  Carolina.  —  Huson  v.  Wallace,  1  Rich. 
Eq.  (S.  Car.)  I. 

See  also  Day  v.  Minneapolis  Mill.  Co..  23 
Minn.  334.  And  see  the  title  IMPLIED  TRUSTS, 
vol.  15,  p.  t  19  ct  sea. 

A  Sublessee  is  under  no  implied  duty  to  his 
sublessor  not  to  seek  to  secure  a  lease  from 
the  original  lessor.  Maunsell  v.  O'Brien.  1 
Jones  (Ir.)  176. 

But  if  a  Subtenant  by  His  Own  Default  Causes  a 
Forfeiture  of  the  term  of  his  landlord,  and  after- 
wards procures  for  himself  a  lease  for  the 
remainder  of  the  term  he  holds  it  in  trust  for 
his  landlord.  Thomas  v.  Zumbalen,  43  Mo. 
471. 
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Husband.  —  A  husband  renewing  a  term  in 
right  of  his  wife  holds  the  term  as  her  trusiee. 
Parker  v.  Brooke,  9  Ves.  Jr.  583;  Stokes  v. 
Clarke,  Colles  183. 

3.  Smith  v.  Smith,  Harp.  Eq.  (S.  Car.)  160. 

4.  Colessee  Securing  Renewal.  —  Palmer  v. 
Young,  1  Vern.  276;  Clegg  v.  Fishwick,  13 
Jur.  993;  M'Allisler  v.  Walsh,  8  Ir.  Eq.  250; 
Hackett  v.  Patterson,  (C.  PI.  Gen.  T.)  40  N. 
Y.  St.  Rep.  813;  Burrell  v.  Bull,  3  Sandf.  Ch. 
(N.  Y.)  15;  Struthers  v.  Pearce,  51  N.  Y.  357; 
Weible's  Appeal,  127  Pa.  St.  34. 

5.  Agent.  —  Davis  v.  Hamlin,  108  111.  39,  48 
Am.  St.  Rep.  541.  See  also  the  title  Agency, 
vol.  1,  p.  10S3.  note. 

6.  Renewal  by  One  Member  of  Lessee  Partner- 
ship —  England.  —  Clegg  v.  Edmondson,  8  De 
G.  M.&G.  787;  Featherstonhaugh  v.  Fenwick, 
17  Ves.  ]r.  298;  Alder  v.  Fouracre,  3  Swanst. 
489;  Clemens  v.  Hall,  2  De  G.  &  J.  173-  revers- 
ing 24  Beav.  333;  Hawkins  -'.  Hawkins,  4  Jur. 
N.  S.  1044. 

Arkansas.  —  Sneed  v.  Deal,  53  Ark.  152. 

New  York.  —  Speiss  v.  Rosswog,  96  N.  Y. 
651;  Struthers  v.  Pearce,  51  N.  Y.  357;  Mitch- 
ell v.  Reed,  61  N.  Y.  123,  19  Am.  Rep.  252, 
reversing  61  Barb.  (N.  Y.)  310;  Belts  v.  June. 
51  N.  Y.  274. 

Pennsylvania.  —  lohnson's  Appeal,  115  Pa. 
St.  129,  2  Am.  St.  Rep.  539;  Larv  v-  Hal1-  37 
Pa.  St.  360. 

See  also  Leach  v.  Leach,  18  Pick.  (Mass.)  6S. 
And  see  generally  the  title  Partnership.  . 

A  renewal  taken  by  one  partner  is  not  pre- 
vented from  inuring  to  the  benefit  of  the  firm 
by  a  clause  in  it  providing  that  it  shall  not  be 
assigned.  Mitchell  v.  Reed.  61  N.  Y.  123.  19 
Am.  Rep.  252,  reversing  61  Barb.  (N.  Y.)  310. 

If  the  property  interest  in  the  lease  is  in  one 
partner  solely,  and  not  in  the  firm,  he  may  of 
course  renew  for  his  own  benefit.  Phillips  v. 
Reeder,  18  N.  J.  Eq.  95. 

7.  Refusal  to  Renew  to  Firm. —  Featherston- 
haugh v.  Fenwick,  17  Ves.  Jr.  298;  Moody  v. 
Matthews.  7  Ves.  Jr.  186;  Lac y  v.  Hall.  37  Pa. 
St.  360. 

Volume  XVIII. 


Renewals, 


LEASES. 


Implied  Trusts. 


the  other  members  of  the  firm  that  he  intended  to  apply  for  the  renewal  will 
not  affect  the  right  of  the  other  members  to  hold  him  as  a  trustee; 1  nor  does 
the  fact  that  the  renewal  was  secured  after  the  dissolution  of  the  partnership 
necessarily  change  the  rule,  as  the  possibility  of  renewal  is  still  an  asset  for  dis- 
tribution.2 In  some  cases  the  right  of  one  partner  to  take  a  lease  of  property 
held  by  the  firm  under  lease  has  been  recognized  where  the  partnership  had 
been  dissolved  and  there  was  no  element  of  underhand  or  secret  dealing  in  the 
transaction.3 

c.  Renewals  by  Mortgagor  or  Mortgagee.  —  Where  a  mortgagee  of 
a  leasehold  obtains  a  renewal  of  the  lease  in  consequence  of  his  situation  as 
such  mortgagee,  the  mortgagor  coming  in  to  redeem  is  entitled  to  the  benefit 
of  the  renewal;  4  and  if  a  lessee,  after  mortgaging  his  leasehold,  secures  a 
renewal,  the  renewed  leasehold  will  be  held  subject  to  the  mortgage.5 

d.  Renewals  by  Trustees.  —  Where  a  person  holding  a  leasehold  in 
trust  takes  a  renewal  in  his  own  name  he  may  be  treated  as  holding  such 
renewal  lease  also  in  trust,0  and  this  has  been  held  true  though  the  lessor 
expressly  refused  to  renew  the  lease  to  the  cestui  que  trust  on  account  of  the 
Litter's  infancy.7 

Executor  or  Administrator.  —  Thus,  where  an  executor  or  administrator  renews 
a  leasehold  of  his  decedent  in  his  own  name,  he  will  be  treated  as  a  trustee  for 
the  estate.8 

Guardians.  —  And  the  same  rule  applies  with  regard  to  renewals  of  leases  by 
guardians  in  their  own  names.9 

e.  Renewals  by  Life  Tenant  of  Leasehold.  —  Where  a  life  tenant  of 
a  renewable  leasehold  renews  the  lease  in  his  own  name,  the  renewal  will  inure 
on  his  death  to  the  benefit  of  the  person  entitled  to  the  leasehold  on  the  life 
tenant's  death.10 

1.  Notice  by  Member  Taking-  Renewal  of  His 
Intention.  — Clegg  v.  Edmondson,  3  Jur.  N.  S. 
299,  8  De  G.  M.  &  G.  787. 

2.  Renewal  After  Termination  of  Partnership.  — 

Speiss  v.  Ross  wog,  96  N.  Y.  651 ;  Johnson's  Ap- 
peal, 115  Pa.  St.  129,  2  Am.  St.  Rep.  539. 

3.  Kayser  v.  Maugham,  S  Colo.  232;  Chitten- 
dan  v.  Witbeck,  50  Mich.  401;  American  Bank 
Note  Co.  z:  Edson,  56  Barb.  (N.  Y.)  84. 

4.  Renewal  Secured  by  Mortgagee  of  Leasehold. 
—  Slee  v.  Manhattan  Co.,  1  Paige  (N.  Y.)  48. 
See  also  Nesbitt  v.  Tredennick,  1  Ball.  &  B. 
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5.  Renewal  by  Mortgagor  of  Leasehold.  —  Sea- 
bourne  v.  Powel,  2  Vem.  ri;  Smith  v.  Chi- 
chester, 2  Dr.  &  War.  393;  Hughes  v.  Howard, 
25  Beav.  575;  Wunderlich  z*.  Reis,  31  Hun  (N. 
Y.)  1.  See  also  Jones  v.  Kearney,  1  Dr.  & 
War.  134. 

6.  Renewal  by  Trustees.  —  Lovatt  v.  Knipe, 
12  Ir.  Eq._  124;  Keerh  v.  Sandford,  Sel.  Cas. 
Ch.  61;  Fitzgibbon  v.  Scanlan,  1  Dow.  269; 
Griffin  v.  Griffin,  i  Sch.  &  Lef.  3^2;  Kendali 
v.  Marsters,  2  De  G.  F.  &  J.  200;  Rawe  v.  Chi- 
chester, Ambl.  719. 

Additional  Lands  Included  in  Lease  to  Trustee. 
—  Renewable  leaseholds  having  been  devised 
by  a  testator  upon  trusts,  one  of  the  trustees 
obtained  a  renewal  of  the  lease  of  the  devised 
lands,  and  a  new  lease  of  additional  lands,  in 
one  lease,  at  a  bulk  rent.  It  was  held  that, 
quoad  the  additional  land,  the  renewal  was  not 
a  graft  upon  the  old  lease.  Acheson  v.  Fair, 
3  Dr.  &  War.  512. 

7.  Refusal  to  Renew  to  Cestui  Que  Trust. — 
Keech  v.  Sandford,  Sel.  Cas.  Ch.  61;  Fitzgib- 
bon v.  Scanlan,  1  Dow.  269. 
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8.  Executors  and  Administrators.  —  Holt  v. 
Holt,  1  Ch.  Cas.  190;  Witter  v.  Witter,  3  P. 
Wms.  99;  James  v.  Dean,  11  Ves.  Jr.  383, 
affirmed  15  Ves.  Jr.  236;  Anonymous,  2  Ch. 
Cas.  208. 

An  executor  to  a  tenant  at  will  obtaining  a 
larger  interest  is  a  trustee  for  the  residuary 
legatee.  James  v.  Dean,  11  Ves.  Jr.  383, 
affirmed  15  Ves.  Jr.  236. 

Executor  de  Son  Tort.  —  M'Nulty  v.  Hamill, 
Beatty  544. 

A  lease  obtained  by  a  person  interfering 
with  (he  assets  and  compelling  the  surrender 
by  executors  of  a  leasehold  interest  bequeathed 
to  minors  will  be  considered  a  graft  on  the 
former  lease  so  surrendered.  Mulvany  v.  Dil- 
lon, 1  Ball  &  B.  400. 

See  the  title  Executors  and  Administra- 
tors, vol.  11.  p.  982,  for  a  general  discussion 
of  the  principle  that  personal  representatives 
are  not  to  be  allowed  to  make  profit  out  of  the 
trust. 

9.  Guardians.  —  Milner  v.  Harewood,  18  Ves. 
Jr.  274.  See  also  the  title  Guardian  and 
Ward,  vol.  15,  p.  16. 

10.  Renewal  by  Tenant  for  Life  of  Leasehold.  — 

Brookman  v.  Hales,  2  Ves.  &  B.  45;  Waters  ?/. 
Bailey,  2  Y.  &  C.  Ch.  219;  Giddings  v.  Gid- 
dings,  3  Russ.  241;  Hill  v.  Mill,  12  Ir.  Eq. 
107;  Stratton  v.  Murphy,  Ir.  R.  1  Eq.  345; 
Taster  v.  Marriott,  Ambl.  668;  Rawe  v.  Chi- 
chester, Ambl.  715;  Pickering  v.  Vowles,  1 
Bro.  C.  C.  197;  Eyre  v.  Dolphin,  2  Ball  &  B. 
290;  Randall  v,  Russell,  3  Meriv.  190;  Owen 
v.  Williams,  Ambl.  734;  Tanner  v.  Elworthy, 
4  Beav.  487;  Bowles  v.  Stewart,  1  Sch.  &  Lef. 
209;  Mill  v.  Hill,  3  H.  L.  Cas.  828:  Cridland 
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f.  Payment  ok  Consideration  for  Renewal.  —  The  general  rule  with 
regard  to  implied  trusts  1  that  where  the  consideration  for  a  conveyance  is 
paid  by  one  person,  and  the  legal  title  is  taken  by  another,  an  implied  trust 
arises  in  favor  of  the  person  paying  the  consideration,  applies  with  regard  to 
lewises  ^ 

XXI  Covenants  by  Lessee  Relating  to  Redelivery  of  Possession  — 
1  Implied  Obligation.  —  There  is  an  implied  covenant  or  contract  on  the  part 
of  the  tenant  to  yield  up  the  possession  of  the  demised  premises  at  the  expira- 
tion of  the  term.8  This  obligation,  it  has  been  said  is  complied  with  by 
merely  vacating  the  premises.4  The  tenant  should  also  remove  all  rubbish 
from  the  premises,  so  as  to  leave  them  in  a  tenantable  condition,  otherwise  he 
is  liable  to  the  lessor  for  damages  caused  thereby;5  but  such  damages  cannot, 
it  seems,  be  recovered  in  an  action  of  contract,6  the  remedy  of  the  lessor 
being  an  action  for  waste.'.  In  New  York  it  has  been  held  that  where  he 
premises  are  destroyed  by  fire,  and  the  tenant  terminates  the  lease  under -  the 
statutory  authority,  no  obligation  is  imposed  upon  him  to  remove  the  debris 

CaU2edExpressLCovenant  to  Redeliver  Possession  —  a.  In  General.  —  Where  the 
lease  contains  an  express  covenant  for  redelivery  of  possession  a  demand  tor 
possession  bv  the  lessor  is  not  necessary,  it  seems,  to  put  the  lessee  in  default. 

Discharge  of  Covenant.  —  The  fact  that  the  lessor  has  recovered  possession  in 
ejectment  is  no  bar  to  a  subsequent  action  against  the  lessee  for  breach  of  his 
covenant  to  deliver  possession  to  the  lessor,'6  but  such  a  covenant  is  discharged 
by  a  surrender  of  the  term  before  the  expiration  of  the  lease. "  A  renewal 
however,  does  not  waive  the  lessor's  claim  for  damages  for  the  breach  of  the 
covenant  in  the  old  lease.12  ,     ,  . 

Liability  of  Assignee  of  Term.  -  The  burden  of  an  express  agreement  by  the  lessee 
to  surrender  up  the  possession  of  the  premises  at  the  expiration  of  the  term 
runs  with  the  leasehold  and  is  binding  upon  the  lessee  s  assignee 

Assignee  of  Reversion.  -  So  also  the  benefit  of  an  express  covenant  of  the  lessee 

t      ►„„  „  T    T   Ch    or,     Compare  Blake  v      ever,  it  was  held  that,  on  the  expiration  of  the 

Tse,  ft.  tide  to™.  T,US„.  ,o,  .5.  p.  SSSSta'&S?  b£ 

' 'lament  ol  Consideration  for  lea...-  Withers  proper.     Retaining  po"fS,?"  'I",  '"Ts'tbe 

AlU  A„«.  .5.;  Hill       Hill,  lr.  R.  8  no  ^^^^^VSSita  »» 

\  Tmnlied  Obligation  to  Redeliver  Possession.  with  the  consent  of  the  landlord. 
_  W-ffESU-  and  Tenant,  -  ,  KSnSS 

P'44°Excelsior  Steam  Power  Co.  v.  Halsted,  5  a  covenant  by  a  tenant  to  redeliver  possession 

NNE«!v~  5*    **-  Mitchell  ,  to  his  landlord     Bowling.  Ewing.  3  A-  K. 

B1InSSa2n  TlX  ft  Daly  (N.  Y.)  413.  it  "Effect  of  Subsequent  Mortgage  to 

was  held  that  a  tenant  vacating  the  Remises  Covenant  to  Surrender  Possesion.  -  Sh.elds 

at  the  expiration  of  his  term,  securely  locking  Lozear^  34  N.  J.  l.  49".  - 
the I  building,  was  not  liable  to  his  lessor  for         10.  Coburn  v.  Goodall,  72  Cal.  498,  1  Am.  St. 

damae-es  caused  by  thieves  who,  a  few  days  Rep.  75.  T  .  , 

SSflE  terminotion  o.  the  iea.e.  cut  o„.  the  J^"N^  ^t^U  V.jfK 

"r»Wl-m«l*-W«-  ,  Pre,  ,...he,d  that  — 

J^fflS^.^^"^  Kii.IMcS«o?V.  B.ardo,  Education,  to,  N. 
irefsSehad'ier .burnt*  i.  „,. .held  ,ha,  \W^"*£j*^&*;.0«*.«. 

In  Kyle  f.  Proctor,  7  Bush  (Ky.)  493.  how-     Hearne,  6  \  erg.  (Tenn.)  512. 
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to  Redelivery  of  Possession. 


to  surrender  the  premises  in  a  particular  condition  at  the  expiration  of  the 
term  runs  with  the  reversion  and  is  enforceable  by  the  assignee  of  the  reversion.1 

b.  Covenants  to  Surrender  in  Particular  Condition.  —  In  a  number 
of  cases  the  courts  have  been  called  on  to  construe  covenants  by  the  lessee  to 
surrender  the  premises  in  a  particular  condition,2  such  as  covenants  to  sur- 
render the  premises  in  "  repair  "  or  "  good  repair,"  3  in  "  as  good  "  repair  as 
when  received,4  in  "  good  repair,  usual  wear  and  inevitable  accident  excepted,"  5 
in  "good  condition,"  6  in  "  as  good  state  and  condition  as  reasonable  use  and 
wear  thereof  will  permit,"  7  in  "  good  order  and  condition,  injuries  from  usual 
wear  and  tear  excepted,8  or  damages  by  fire  or  elements  excepted;"9  and 
"in  as  good  condition  as  when  received."  10 

3.  Time  of  Bringing  Action.  —  An  action  against  the  lessee  on  his  covenant 


1.  Hooper  v.  Clark,  L.  R.  2  Q.  B.  200;  Palmer 
v.  Brooklyn,  (Brooklyn  City  Ct.  Gen.  T.)  8  N. 
Y.  Supp.  6. 

2.  Covenant  to  Redeliver  Possession  in  Particular 
Condition.  —  Clifford  v.  Smith,  4  Ind.  377;  Davis 
v.  George,  67  N.  H.  393;  Lazarus  v.  Ludwig, 
45  N.  Y.  App.  Div.  486;  Smalley  v,  Corliss,  37 
Vt.  486.  See  also  Reed  v.  Harrison,  iq6  Pa. 
St.  337;  Kelly  v.  Duffy,  (Pa.  1887)  11  Atl. 
Rep.  244. 

Effect  of  Accepting  Premises  Without  Claim  for 
Damages  from  Improper  Condition. —  Hines  v. 
Outlaw,  121  N.  Car.  51. 

Accidental  Destruction  —  Intention.  —  When- 
ever there  is  an  agreement  by  the  lessee  to 
redeliver  the  premises  in  any  prescribed  con- 
dition of  good  order,  there  is  a  question  of  the 
real  intention  and  meaning  of  the  parties, 
whether  the  tenant  meant  to  become  bound  to 
rebuild  in  case  of  their  casual  destruction  by 
fire.  In  arriving  at  this  intention  the  circum- 
stances will  be  considered.  Halbut  v.  Forrest 
Cily,  34  Ark.  246. 

3.  In  Repair  or  Good  Repair.  —  Joyner  v. 
Weeks,  (189 1)  2  Q.  B.  31. 

A  covenant  to  deliver  up  in  "  good  repair  " 
does  not  require  the  tenant  to  make  good  dam- 
ages done  by  the  public  enemy.  Pollard  v. 
Shaaffer,  1  Dall.  (Pa.)  210. 

In  Sun  Ins.  Office  v.  Varble,  (Ky.  1898)  46  S. 
W.  Rep.  486,  under  a  covenant  by  the  lessee 
to  deliver  up  the  premises  "  in  good  repair," 
the  lessee  was  held  not  liable  to  restore  build- 
ings accidentally  destroyed  by  fire,  where  he 
also  agreed  in  the  lease  to  take  out  insurance 
to  a  certain  amount  upon  the  premises,  the 
amount  in  case  of  loss  to  be  used  in  rebuild- 
ing. See,  however,  Abby  v.  Billups,  35  Miss. 
618,  72  Am.  Dec.  143. 

Leaving  Rubbish  is  not  a  breach  of  a  cove- 
nant to  deliver  up  "  in  good  tenantable 
repair."  Thorndike  v.  Burrage,  111  Mass. 
53*- 

4.  In  as  Good  Repair  as  When  Received.  — 
Burke  v.  Pierce,  (C.  C.  A.)  83  Fed.  Rep  95; 
Darlington  v.  De  Wald,  194  Pa.  St.  305.  See 
also  Wright  v.  Tileston,  60  Minn.  34. 

5.  Wear  and  Tear  and  Accident  Excepted.  — 
Corrigan  v.  Chicago,  144  111.  537. 

6.  Injury  by  Municipality.  —  In  Beekman  v. 
Van  Dolsen,  63  Hun  (N.  Y.)  487,  a  covenant 
by  the  lessee  in  a  lease  of  a  wharf  to  surrender 
the  premises  in  good  condition  was  held  not  10 
require  him  to  make  good  injuries  to  the 
premises  by  ihe  dock  department,  the  lessee 


having  endeavored,  by  due  legal  proceedings, 
to  prevent  such  injuries. 

7.  Reasonable  Wear  and  Tear.  —  Parrott  v. 
Barney,  2  Abb.  (U.  S.)  197;  Davenport  v.  U.  S., 
26  Ct.  CI.  338. 

8.  See  McGregor  v.  Board  of  Education,  107 
N.  Y.  511,  reversing  13  Daly  (N.  Y.)  195. 

In  Waite  v.  O'Neil,  72  Fed.  Rep.  348,  where, 
in  a  lease  of  a  river  landing,  the  lessee  cove- 
nanted to  surrender  up  the  premises  at  the  end 
of  the  term  in  good  order  and  condition,  and 
to  make  good  all  injuries  thereto  except  those 
from  usual  wear  and  tear,  it  was  held  that  the 
lessee  was  not  liable  for  injuries  to  the  river 
bank  from  an  unusual  flood,  to  remedy  which 
would  have  required  very  large  expenditures. 

Nor  is  1  he  lessee  bound  under  such  a  covenant 
to  rebuild  a  building  accidentally  destroyed  by 
fire.  Levey  v.  Dyess,  51  Miss.  50) ;  Miller  v. 
Morris,  55  Tex.  412,  40  Am.  Rep.  814. 

Injuries  from  Improper  Cultivation.  —  Thomp- 
son v.  Cummings,  39  Mo.  App.  537. 

Reasonable  Wear  and  Tear  includes  injuries 
to  a  building  from  the  use  for  which  it  was 
leased.  Haas  v.  Brown,  (Supm.  Ct.  App.  T.) 
21  Misc.  (N.  Y.)  434. 

9.  Browning  v.  Garvin,  48  N.  Y.  App.  Div. 
140. 

10.  In  as  Good  Condition  as  When  Received. 

—  Jaques  v.  Gould,  4  Cush.  (Mass.)  384;  Wat- 
riss  v.  Cambridge  First  Nat.  Bank,  130  Mass. 
343;  Murray  v.  Moross,  27  Mich.  203. 

A  covenant  by  the  lessee  to  surrender  the 
premises  in  as  good  condition  as  when  granted 
and  to  remove  all  rubbish  binds  him  to  remove 
rubbish  accumulating  during  his  term  only, 
and  not  that  left  upon  the  premises  by  a  pre- 
ceding tenant.  Coppinger  v.  Armstrong,  8  111. 
App.  210. 

Must  Replace  Glass  Broken  During  Term.  ■ — 

Holbrook  v.  Chamberlin,  116  Mass.  161,  17 
Am.  Rep.  146. 

Destruction  of  Building  by  Fire.  —  The  lessee 
is  bound,  under  a  covenant  to  redeliver  in  as 
good  condition  as  when  received,  to  rebuild  in 
case  of  accidental  destruction  by  fire.  Priest 
v.  Foster,  69  Vt.  417.  See,  however,  Warner 
v.  Hitchins,  5  Barb.  (N.  Y.)  666. 

Also  where  the  lessee  covenants  to  keep  the 
premises  in  repair  and  to  surrender  them  in  as 
good  condition  as  they  were  in  at  the  date  of 
the  lease,  he  will  be  required  to  restore  build- 
ings destroyed  accidentally  by  fire.  Phillips 
v.  Stevens,  16  Mass.  238.  See  also  Armstrong 
v,  Maybee,  17  Wash.  24,  61  Am.  St.  Rep.  S98. 
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Definition*. 


to  surrender  the  premises  in  a  particular  condition  cannot  be  maintained  before 
the  termination  of  the  lease.1 

4.  Damages  for  Breach.  —  The  measure  of  damages  recoverable  for  breach  of 
the  lessee's  covenant  to  redeliver  possession  is  the  rental  value  of  the  premises 
for  the  time  during  which  he  wrongfully  remained  in  possession.2  The 
measure  of  damages  for  breach  of  the  lessee's  covenant  to  leave  or  surrender 
the  premises  in  a  particular  condition  is  the  cost  of  putting  them  in  the  con- 
dition in  which  they  should  have  been  surrendered.3 


LEAST.  —  See  At  Least,  vol.  3,  p.  175.    And  sec  the  titles  Notice;  Time, 

Computation  of. 

LEATHER.  —  "  Leather  consists  of  the  hides  and  skins  of  certain  animals, 
prepared  by  chemical  and  mechanical  means  in  such  a  manner  as  to  resist 
influences  to  which  in  their  natural  condition  they  are  subject,  and  also  to  give 
them  certain  entirely  new  properties  and  qualities.  Skins  in  an  unprepared, 
moist  condition  are  readily  disintegrated  and  destroyed  by  putrefaction,  and 
if  they  are  dried  raw  they  become  hard,  horny,  and  intractable.  The  art  of 
the  leather  manufacturer  is  principally  directed  to  overcoming  the  tendency 
to  putrefaction,  to  securing  suppleness  in  the  material,  to  rendering  it  imper- 
vious to  and  unalterable  by  water,  and  to  increasing  the  strength  of  the  skin 
and  its  power  to  resist  tear  and  wear."  4 

LEAVE. —  To  leave  means  to  put;  to  place;  to  deposit;  to  deliver;  to 
commit;  to  submit;  with  a  sense  of  withdrawing  one's  self  from.5  Also,  to 
forsake  ;  to  abandon  ;  to  depart  from  ;  to  suffer  to  remain  ;  not  to  carry  away." 


Fratt 


Hunt, 


1.  Time  of  Bringing  Action. 

108  Cal.  288. 

In  Haas  v.  Brown,  (Supm.  Cl.  App.  T.)  21 
Misc.  (N.  Y.)  434,  it  was  held  that  the  burden 
of  showing  a  termination  of  the  lease  is  on  the 
lessor. 

Since  there  cannot  be  a  breach  of  the  cove- 
nant to  surrender  the  premises  in  a  particular 
condition  before  the  termination  of  the  lease, 
a  receipt  during  the  tenancy  acknowledging 
payment  by  the  lessee  "  in  full  of  all  indebted- 
ness and  demands  to  this  date,  also  for  rent," 
does  not  discharge  the  covenants  to  surrender. 
Mouat  v.  Hildebrand,  15  Colo.  382. 

2.  Damages.  —  Russel  v.  Killion,  7  Phila. 
(Pa.)  no. 

Interest  on  Damages  awarded  to  the  lessor  for 
breach  of  a  covenant  to  redeliver  possession 
was  held  in  Coburn  v.  Goodall,  72  Cal.  498,  1 
Am.  St.  Rep.  75,  not  to  be  recoverable. 

Stipulated  Damages  for  Failure  to  Redeliver 
Possession. —  Poppers  v.  Meagher,  148  111.  192. 

3.  Joyner  v.  Weeks,  (1891)  2  Q.  B.  31;  Burke 
v.  Pierce,  (C.  C.  A.)  83  Fed.  Rep.  95.  See  also 
Watriss  v.  Cambridge  First  Nat.  Bank,  130 
Mass.  343;  Darlington  v.  De  Wald,  194  Pa.  St. 
305- 

In  Stevens  v.  Pantlind,  95  Mich.  145,  a  lessee 
who  had  covenanted  to  deliver  up  the  premises 
in  as  good  condition  as  when  received  was 
held  liable  for  the  destruction  of  the  buildings 
after  he  had  surrendered  them,  where  such 
destruction  was  caused  by  the  condition  in 
which  they  were  left  at  the  time  of  the 
surrender. 

4.  Leather.  —  Encyc.  Brit.,  quoted  in  Tan- 
nage Patent  Co.  v.  Donallan,  93  Fed.  Rep.  817. 

In  Ricks?'.  Board  of  Assessors,  43  La.  Ann. 
1075,  ii  was  held  that  capital  employed  in  the 
manufacture  of  shoe  uppers  was  not  employed 
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in  the  manufacture  of  leather,  nor  in  the  man- 
ufacture of  shoes,  within  an  exemption  act. 

Leather  Not  Specially  Provided  For  —  Revenue 
Laws. —  See  U.  S.  v.  Nadav,  92  Fed.  Rep.  141, 
(C.  C.  A.)  98  Fed.  Rep.  421.  And  see  the  title 
Revenue  Laws. 

Leather  —  Tender. —  If  upon  a  note  payable 
in  leather  on  a  given  day  the  obligee  tenders 
unsealed  leather,  the  law  requiring  that  it  be 
sealed  before  it  is  offered  for  sale,  or  if  he  ten- 
ders leather  which  has  been  sealed  as  bad 
leather,  such  tender  cannot  avail  him  as  a  bar 
to  an  action  on  the  note.  Elkins  v.  Park- 
hurst,  17  Vt.  105.    See  also  the  title  Tfnder. 

5,  Leave.  —  Webster's  Diet.,  quoted  in  Allen 
v.  McFarland,  150  111.  461. 

6.  Jackson  v.  Bulloch,  12  Conn.  48. 
Confide,  Commit,  Refer.  —  "  One  of  the  defini- 

tions  of  the  word  leave  is  '  to  confide,  commit, 
or  refer.'  "    Brown  v.  Just,  118  Mich.  680. 

Wills.  —  The  word  leave  is  inapplicable  to  a 
deed,  and  power  to  leave  property  can  be  ex- 
ecuted only  by  will.  Doe  v.  Thorley.  10  East 
438;  McKonkey's  Appeal,  13  Pa.  St.  258; 
Whaley  v.  Drummond,  cited  in  1  Sugden  on 
Powers  (3d  Am.  ed.)  256;  Moore  v.  Ffolliot,  19 
L.  R.  Ir.  504. 

Void  for  Uncertainty.  —  In  Mohun  v.  Mohun, 
1  Swanst.  201,  a  testamentary  paper  in  the 
form,  "I  leave  and  bequeath  to  all  my  grand- 
children, and  share  and  share  alike,"  there 
being  no  specification  of  what  was  so  left,  was 
held  void  for  uncertainty  and  to  pass  no  in- 
terest in  real  estate. 

Leave  —  Give.  —  A  will  contained  the  follow- 
ing clause:  "  I  leave  all  my  lands  not  given 
away,  to  be  sold,  *  *  *  and  after  my 
debts  are  paid,  the  residue  of  my  estate  to  be 
divided  between  my  wife,  daughter,  and  son." 
It  was  held  that  no  estate  was  given  to  the 
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executors.  Ferebee  -j.  Procter,  2  Dev.  &  B.  L. 
(19  N.  Car.)  439.  See  also  Allen  v.  McFarland, 
150  111.  455,  where  it  was  held  that  the  testator, 
by  the  use  of  the  words,  "  I  leave  all  my  prop- 
erty in  the  hands  of  my  wife,  to  manage,"  etc., 
did  not  mean  to  express  an  intention  to  give, 
devise,  and  bequeath  to  her  all  his  property. 

Power  of  Disposition.  —  Where  a  testator  gave 
his  property  to  his  wife  and  provided  that  on 
her  death  the  part  of  it  then  left  by  her  should 
be  divided  among  his  children,  it  was  held 
that  a  power  of  disposition  by  the  life  tenant 
was  implied.  Henderson  v.  Blackburn,  104 
ILL  227;  Clark  z.  Middlesworth,  82  Ind.  240; 
In  re  Oertle,  34  Minn.  173.  See  also  Blanchard 
v.  Blanchard,  1  Allen  (Mass.)  223;  Paine  v, 
Barnes,  100  Mass.  470.  And  see  the  title 
Wills. 

The  words  "  leave  to  be  divided  "  have  been 
held  to  give  a  clear  right  of  disposal  by  will. 
McKonkey's  Appeal,  13  Pa.  St.  258.  See  to 
the  same  effect  Doe  v.  Thorley,  10  East  438. 

Appointment  of  Executor  —  Authority  Conferred. 
—  A  clause  in  a  will  was  as  follows:  "  I  make 
no  selection  of  an  executor  of  this  will,  but 
leave  it  for  the  judge  of  probate  *  *  *  to 
make  an  appointment  of  some  suitable  per- 
son." It  was  held  that  the  will  conferred 
upon  the  judge  of  probate  the  power  of  ap- 
pointment. Brown  y.  Just,  118  Mich.  678. 
See  also  In  Goods  of  Cringan,  1  Hag.  Ecc. 
548;  State  v.  Rogers,  1  Houst.  (Del.)  570. 

Rule  Against  Perpetuities.  (See  also  the  title 
Perpetuities.)  —  A  testator  gave  certain  prop- 
erty  to  trustees  with  a  direction  that  it  should 
be  leased  by  them  for  a  certain  period,  which 
was  thus  described:  "  The  period  during 
which  my  trustees  and  their  heirs  and  succes- 
sors shall  have  the  power  and  are  required  to 
lease  as  aforesaid,  shall  be  so  long  as  my  said 
children,  or  any  children  or  descendants  of 
them  or  of  any  of  them,  left  by  them  or  any 
of  them,  at  the  death  of  them  or  any  of  them, 
shall  live."  The  question  arose  whether  this 
provision  was  within  the  rule  against  perpetu- 
ities. It  was  contended  by  the  appellees  that 
the  time  was  within  the  rule,  and  that  the 
word  left,  by  assigning  to  it  a  past  significa- 
tion and  allowing  the  will  to  speak  as  of  the 
day  of  the  testator's  death,  would  indicate  an 
intention  to  point  to  his  own  children,  and 
children  and  descendants  of  children  living 
at  the  time  of  his  own  decease  —  in  other 
words,  that  the  descendants  of  children  born 
after  the  death  of  the  testator  were  not  to  be 
embraced  within  the  continuance  of  the  pow- 
ers to  lease;  and  that  the  word  left  was  not  of 
the  same  import  in  a  will  as  if  the  language 
were  "  may  be  left  by  them  [the  children]  at 
the  period  of  their  [the  children's]  deaths,  re- 
spectively." The  court  said:  "  We  think 
this  clause  will  not  admit  of  this  interpreta- 
tion. The  participle  left  must  have  reference 
to  and  qualify  the  word  with  which  it  stands 
connected  in  the  sentence,  express  or  implied. 
And  here  the  persons  designated  as  left  are 
the  children  or  descendants  of  any  of  his  chil- 
dren, and  the  time  of  being  left  is  so  plainly 
expressed  that  no  doubt  can  well  arise  or  be 
entertained,  viz.,  at  the  death  of  any  of  his 
said  children."  Barnum  v.  Barnum,  26  Md. 
169. 

After-born  Child.  —  In  Pearson  v.  Carlton,  18 


S.  Car.  47,  it  was  held  that  a  child  born  alive 
after  the  death  intestate  of  its  father  was  one 
of  the  children  left  by  such  father,  and  as  such 
was  capable  of  inheriting  under  the  statute  of 
distribution.  See  also  Burdet  v.  Hopegood,  1 
P.  Wms.  486. 

Consent. —  In  Caird  v.  Sime,  36  W.  R.  206, 
"  leave  of  the  author"  and  "  consent  of  the 
author,"  in  a  statute,  were  interpreted  as 
meaning  express  leave  or  consent,  such  as 
would  confer  a  title  on  the  licensee. 

Religious  Societies  —  Conditions.  —  By  the  Con- 
stitution of  Maryland  it  was  provided  that  cer- 
tain sales  or  grants  to  religious  denominations 
should  be  void  unless  made  with  leave  of  the 
legislature.  In  construing  this  provision  the 
court  said:  "As,  therefore,  the  power  to  sanc- 
tion such  sales  or  grants  was  left  by  the  Bill 
of  Rights  in  the  General  Assembly  (where  it 
inherently  resided),  without  restrictions  or 
qualifications  of  any  kind,  it  follows  that,  in 
giving  leave  to  a  religious  sect,  order,  or  de- 
nomination to  acquire  property  which  without 
such  leave  it  could  not  have  lawfully  acquired, 
the  legislature  was  undoubtedly  authorized,  in 
its  discretion,  to  prescribe  conditions  and  to 
declare  limitations  both  as  to  the  extent  and 
quality  of  the  estate  to  be  purchased  and  as 
to  the  uses  to  which  the  property  when  pur- 
chased should  be  devoted."  Catholic  Cathe- 
dral Church  v.  Manning,  72  Md.  123.  See  also 
the  title  Religious  Societies. 

Leave  and  Quit.  —  In  Douglass  v.  Anderson, 
32  Kan.  350,  a  notice  served  by  a  landlord 
upon  a  tenant  to  leave  the  premises  occupied 
by  him,  instead  of  the  statutory  words  "  to 
quit,"  was  held  sufficient.  The  coutt  said: 
To  leave,'  as  used  in  the  notices  served,  is 
synonymous  with  '  to  quit,'  and  the  statute  re- 
ferred to  was  substantially  complied  with." 
See  also  the  title  Landlord  and  Tenant,  ante, 
p.  149. 

Left  Open. —  In  French  v.  Holt,  53  Vt.  367,  it 
was  said:  "  The  finding  of  the  County  Court 
that  the  defendant  '  wilfully  left  the  gate  open 
at  various  times,  and  the  plaintiff's  crops  were 
thereby  exposed  to  injury  from  his  cattle  graz- 
ing in  said  pasture,'  plainly  implies  that  the 
gate  was  shut  when  the  defendant  came  to  it." 

Highway  Left  in  Impassable  Condition.  —  The 
tiial  court  instructed  the  jury  that  a  city  was 
responsible  and  liable  in  damages  to  any  in- 
dividual who  suffered  any  special  damages 
caused  by  a  street  being  left  in  an  impassable 
condition.  In  supporting  this  construction 
the  appellate  court  said:  "The  very  term 
'  left  in  an  impassable  condition  '  implies  that 
the  street  had  been  in  a  passable  condition, 
but  bad  been  rendered  impassable  by  some 
alteration,  and  so  left  without  due  precau- 
tions."   Milwaukee  v.  Davis,  6  Wis.  389. 

Left  a  Will.  —  In  a  petition  to  probate  a  lost 
will,  it  was  averred  that  at  the  time  of  his 
death  the  decedent  left  a  will.  The  court 
said :  "  Saying  that  the  deceased  '  left  a  will  ' 
when  he  died  was  equivalent  to  saving  that 
the  will  was  in  existence  at  that  time."  Mat- 
ter of  Harris,  10  Wash.  557. 

Left  Unoccupied  —  Fire  Insurance.  — The  term 
"left  unoccupied,"  in  a  fire-insurance  policy, 
should  not  be  construed  as  implying  an  aban- 
donment or  wilful  vacation  of  the  premises, 
leaving  them  uncared  for,  but  is  equivalent 
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to  saying  "  suffered  to  remain  unoccupied." 
Sonneborn  v.  Manufacturers'  Ins.  Co.,  44  N.  J. 
L.  220,  43  Am.  Rep.  365.  See  also  the  title  Fire 
Insurance,  vol.  13,  p.  262. 

Slaves  —  Abandonment.  —  In  Jackson  v.  Bul- 
loch, 12  Conn.  39,  it  was  held  that  to  bring 
the  case  of  a  slave  brought  into  the  state  and 
left  there,  by  the  master,  within  the  statute  of 
1774  against  the  importation,  etc.,  of  slaves,  it 
was  not  necessary  to  show  an  intention  of  the 
master  to  reside  in  the  state  permanently,  or 
to  suffer  the  slave  to  remain  therein  perma- 
nenily. 

Leaving  Horse  Unfastened  and  Unattended.  — 

See  the  title  Law  of  the  Road,  ante,  p.  589. 

Leave  the  Buildings  in  Repair. —  If  a  lessee 
covenants  to  "  leave  the  buildings  in  repair," 
no  action  lies  against  him  until  the  term  has 
ended,  even  though  he  tears  the  buildings 
down,  because  he  may  comply  with  the  cove- 
nant at  any  time  before  the  term  is  ended. 
Wood  on  Landlord  and  Tenant  (2d  ed.)  808. 
See  also  the  title  Leases,  ante,  p.  6gq. 

Power  of  Removal.  —  Where  in  a  lease  the 
tenant  agrees  to  leave  upon  the  premises,  at 
the  end  of  his  term,  certain  things  comprised 
in  the  lease,  the  words  "  to  leave  "  do  not  im- 
ply a  power  to  remove  those  things  and  after- 
wards restore  them.    Mostyn  v.  Lancaster,  23 

Ch.  D.  583-  ...  , 

Leave  the  House.  —  A  condition  in  a  lease  pro- 
vided for  a  payment  if  the  tenant  should  leave 
the  house.  It  was  held  that  leave  in  this  con- 
nection imported  a  legal  termination  of  the 
tenancy.    Lucas  v.  Rideout,  L.  R.  3  ILL.  153. 

Leave  in  the  Sense  of  Going  Away  From.  —  I  n 
Van  Baggen  v.  Baines,  9  Exch.  523,  it  was 
held  that  the  words  "  to  leave  "  a  port  in  a 
charter-party  had  no  other  meaning  than  going 
away,  and  did  not  import  that  the  ship  was  to 
sail  on  her  voyage  from  that  port. 

Leaving  Partnership.  —  In  Van  Dyke  v.  Jack- 
son, I  E.  D.  Smith  (N.  Y.)  419.  it  was  held 
that  an  agreement  to  leave  a  partnership  in- 
cluded a  release  of  the  good  will. 

Leave  and  Remove.  —  In  Florance  v.  Camp,  5 
La.  280,  the  expressions  "leave  the  state"  and 
"  remove  from  the  state  "  were  held  to  be 
synonymous.  This  case  was  upon  the  con- 
struction of  a  statute  authorizing  the  holding 
to  bail  of  a  debtor  who  was  about  to  leave  the 

St  Expulsion.  —  The  expression,  "  if  he  should 
leave  the  T.  Company,"  was  held  to  refer  to 
resignation  or  voluntary  giving  up  of  employ- 
ment, and  not  to  be  the  proper  form  of  ex- 
pression for  the  case  of  an  expulsion  or  dis- 
missal  by  the  act  of  the  company.  Puce  v. 
Mi  not,  107  Mass.  60. 

Leaving  Meeting  House. —  Where  the  owner 
of  a  pew  in  a  meeting  house  forfeits  it,  under 
the  deed,  if  he  leaves  the  meeting  house,  ceas- 
ing to  worship  there  or  to  attend  any  of  the 
meetings  for  several  years  constitutes  leaving. 
French  v.  Old  South  Soc,  106  Mass.  488.  See 
also  Crocker  v.  Old  South  Soc,  106  Mass.  497. 
And  see  the  titles  Pews;  Religious  Societies. 

Delivery.  —  Where  the  plaintiff  declared  that 
he  had  left  an  engine  on  certain  demised  prem- 
ises in  fulfilment  of  an  agreement  to  leave  it 
there,  and  the  defendant  pleaded  that  the 
plaintiff  had  not  delivered  up  possession  of  the 
engine,  ending  with  a  verification,  it  was  held 


that  the  plea  was  not  bad  on  special  demurrer 
as  an  argumentative  denial  that  the  plaintiff 
left  the  engine  on  the  premises.  The  court 
said:  "The  word  leave  in  the  declaration  is 
capable  of  two  meanings.  It  either  includes 
the  delivering  up  possession,  or  it  does  not. 
*  *  *  We  think  that  the  defendant  was  at 
liberty  to  treat  the  word  leave  as  not  including 
the  delivering  up  possession,  and  that  the  plea 
is  good."  Weedon  v.  Woodbridge,  13  Q.  B. 
462,  66  E.  C.  L.  462. 

Service  of  Process  —  Leaving  Copy  —  Delivering 
Cony.  —  But  in  Whitman  v.  Fisher,  74  111.  153. 
it  "was  said:  "  The  sheriff,  in  this  case,  says 
he  '  executed  by  leaving  a  copy.'  'Delivering 
a  copy  '  and  '  leaving  a  copy  '  are  equivalent 
forms  of  expression,  hence  the  service  is  sub- 
stantially correct  "  To  the  same  effect  see 
Buck  v.  Buck,  60  111.  105. 

Where  service  of  a  notice  was  required  by 
"  leaving  the  same  at  the  registry  "  of  the 
diocese,  this  condition  was  held  not  to  be  ful- 
filled by  personal  service  on  the  deputy  regis- 
trar out  of  the  registry.  Vaux  v.  Vollans,  4 
B.  &  Ad.  525,  24  E.  C.  L.  in;  Wilberf.  Stat. 
L.  250.  See  also  the  title  Service  of  Process 
and  Papers,  19  Encyc.  of  Pl.  and  Pr. 
567. 

Notice  —  Writing.  —  Where  a  statute  requires 
that  a  notice  shall  be  left,  such  notice  must  be 
in  writing.  Wilson  z.  Nightingale,  8  Q.  B. 
1036,  55  E.  C.  L.  1036.    See  generally  the  title 

Notice. 

Leaving  and  Owning.  —  Where  it  was  objected 
that  a  petition  did  not  aver  or  show  seizin,  the 
court  remarked:  "  The  petition  sets  forth 
'  that  the  said  S.  *  *  *  died,  leaving  in 
this  state  the  real  property  described.'  *  *  * 
The  term  leaving,  used  in  this  connection,  is 
the  synonym  of  '  owning.'  It  is  idiomatic 
rather  than  dialectic,  and  is  believed  to  obtain 
in  this  sense  throughout  the  country  where  so 
applied.  This  is  sufficient."  McNitl  v.  Turner, 
16  Wall.  (U.  S.)  363. 

Leaving  No  Issue. —  See  the  title  Issue  (De- 
scendants), vol.  17,  p.  563. 

Leaving  No  Issue,  Leaving  No  Children,  Con- 
strued Having  No  Issue,  Having  No  Children.  — 
In  Sayre  v.  Sayre,  32  N.  J.  Eq.  64,  it  was  said: 
"  It  is  laid  down  as  a  rule  of  construction  of 
wills,  in  the  English  courts,  that  the  word 
leaving,  in  a  gift  upon  death  without  leaving 
issue,  will,  if  possible,  be  so  construed  as  not 
to  destroy  prior  vested  interests,  and  it  will, 
in  fact,  be  taken  as  equivalent  to  '  without 
having  had  children  who  take  vested  in- 
terests.' "  See  also  In  re  Brown,  L.  R.  16  Eq. 
239-  Treharne  v.  Layton,  L.  R.  10  Q.  B.  459: 
White  v.  Hill,  L.  R.  4  Eq.  270;  Exp.  Hooper, 
1  Drew.  264;  Re  Thompson,  5  De  G.  &  Sm. 
667-  Kennedy  v.  Sedgwick,  3  Kay  &  J. 
540-  Marshall  v.  Hill,  2  M.  &  S.  608;  Maitland 
v.  Chalie,  6  Madd.  243;  Bryden  v.  Willett, 
L.  R.  7  Eq.  472;  Wiley  v.  Smith.  3  Ga.  563; 
King  v.  Savage,  121  Mass.  303;  Du  Bois  v. 
Ray,  35  N.  Y.  162.  But  compare  In  re  Ham- 
let, 38  Ch.  D.  183;  Armstrong  v.  Armstrong. 
21  L.  R.  Ir.  114;  Clay  v.  Coles,  57  L.  T.  N.  S. 
682;  In  re  Smith,  7  Ch.  D.  665.  And  see  the 
litle  Wills. 

In  White  v.  Hight,  12  Ch.  D.  751,  where 
there  was  a  devise  to  A.  absolutely,  with  a  gift 
over  "after  her  decease  without  leaving  any 
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LECTURES.  —  See  the  title  Copyr 
LEDGE.  —  See  note  i. 

issue,"  it  was  held  that  the  devise  10  A.  be- 
came indefeasible  upon  her  having  a  child. 
This  case  was  overruled  in  In  re  Ball,  40  Ch. 
D.  11,  58  L.  J.  Ch.  232. 

Leaving  Out. —  For  the  construction  of  "  leav- 
iitq  out  "  in  a  particular  agreement,  see  Large 
v.  Passmore,  5  S.  &  R.  (Pa.)  58. 

Left  Till  Called  For.  —  Where  a  box  addressed 
to  the  sender  "  to  be  left  till  called  for  "  is  de- 
livered to  a  railway  company,  the  responsi- 
bility of  such  company  as  a  common  carrier 
ceases  on  the  arrival  of  the  box,  and  it  is  not 
bound,  in  the  absence  of  suspicious  circum- 
stances, to  inquire  into  the  bona  fi'les  of  any 
person  claiming  delivery  thereof.  Nutt  v. 
Glasgow,  etc.,  R.  Co.,  3  Sc.  L.  Rev.,  Sher.  Ct. 
Rep.  336. 

Leave  of  Absence.  —  A  military  officer  who  is 
ordered,  even  on  his  own  request,  to  proceed 
to  a  particular  place,  including  his  home,  and 


:;ht,  vol.  7,  p.  525. 


there  "  await  orders,"  reporting  thence  by  let- 
ter to  the  adjutant-general  of  the  army  and  to 
the  headquarters  of  the  department  to  whicli 
he  then  belongs,  is  not  "  absent  from  duty 
with  leave."  U.  S.  v.  Williamson,  23  Wall. 
(U.  S.)  411.  See  generally  the  title  Military 
Law. 

1.  Vein,  Lode,  and  Ledge.  (See  also  the  title 
Mines  and  Mining  Claims.) — In  Iron-Silver 
Min.  Co.  v.  Cheeseman,  2  McCrary  (U.  S.)  193, 
it  was  said:  "  The  words  used  in  the  statute 
to  designate  a  mineral  deposit  in  rock  in  place 
are  '  vein,'  '  lode,'  and  tedtje,  and  these  are 
supposed  to  be  nearly  synonymous  in  mean- 
ing. However  these  words  may  differ  in  mean- 
ing, it  is  not  important  in  this  case  to  look  for 
a  distinction  between  them."  See  also  Chees- 
man  v.  Shreeve,  40  Fed.  Rep.  792;  Bullion 
Min.  Co.  v.  Croesus  Gold,  etc.,  Min.  Co.,  2 
Nev.  168, 
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CROSS-REFERENCES. 

For  matters  of  PROCEDURE  see  the  Encyclopaedia  of  Pleading  and  Practice, 
titles  HEIRS  AND  DEVLSEES,  vol.  10,  p.  20;  LEGATEES  AND  DIS- 
TRIBUTEES, vol.  13,  p.  1. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  seethe 
following  titles  in  this  work:  ABATEMENT  OF  LEGACLES,  vol.  1,  p.  42; 
ADEMPTION  OF  LEGACIES,  vol.  1,  p.  610;  ADVANCEMENTS,  vol.  1, 
p.  760;  ANNUITIES,  vol.  2,  p.  386;  CHARITIES  AND  TRUSTS 
FOR  CHARITABLE  USES,  vol.  5,  p.  893;  CODLCLLS,  vol.  6,  p.  174; 
DEBTS  OF  DECEDENTS,  vol.  8,  p.  1003;  EXECUTORS  AND  AD- 
MINISTRATORS, vol.  11,  p.  720;  FOREIGN  EXECUTORS  AND 
ADMINISTRATORS,  vol.  13,  p.  915;  JOINT  EXECUTORS  AND  AD- 
MINISTRATORS, vol.  17,  p.  616;  MARSHALLNG  {DECEDENTS' 
ESTATES);  MORTMAIN  ACTS;  PERPETUITIES  AND  TRUSTS 
FOR  ACCUMULATLON;  POWERS;  PROBATE  AND  LETTERS 
OF  ADMINISTRATION;  RESTRAINTS  ON  ALL  EN  A  TION ;  SUC- 
CESSION; TESTAMENTARY  CAPACITY;  TRUSTS  AND  TRUS- 
TEES; UNDUE  INFLUENCE;  WLLLS. 

I.  Definitions  and  General  Principles.  —  a  Legacy  is  a  disposition  of 
personal    property    by  last   will    and   testament.1    This   includes  annui- 

1.  Legacy  Defined.  —  Robinson  v.  King,  6  Ga.  such  will  or  testamentary  instrument  shall 

539;  Rouniree  v.  Talbot,  89  111.  246;  Piffet's  have  effect  or  be  satisfied  out  of  the  personal 

Succession,  39  La.  Ann.  556;  Orton  v.  Orton,  estate."    Cullen  v.  Atty.-Gen.,  L.  R.  I  H.  L. 

3  Abb.  App.  Dec.  (N.  Y.)  411;    Matter   of  190. 

Rogers,  2  Connoly  (N.  Y.)  198;  Smith  v.  Wise-  Direction  to  Pay  Barred  Debts.  —  A  provision 

man,  6  Ired.  Eq.  (41  N.  Car.)  540;  Fetrovv's  in  a  will  that  certain  debts  be  paid  that  had 

Estate,  58  Pa.  St.  424;  Pratt  v.  McGehee,  17  been  barred  by  limitation  in  the  lifetime  of  the 

Jn.ar"  ^2^'  testator  is  a  legacy  to  such  creditors.  Bickel's 

(  The  English  Statute  defines  a  legacy  as  a  Estate,  9  Pa.  Uist.  129. 

"  gift  by  any  will  or  testamentary  instrument  Legacy  Distinguished  from  Contract.  —  A  pro- 
of any  deceased  person,  which  by  virtue  of  any  vision  in  a  will  requesting  a  certain  person  to 
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ties,'  and  provisions  for  support ; 2  and,  though  generally  the  subject-matter  is 
money  or  other  tangible  property,  some  beneficial  provisions  which  do  not 
answer  this  description  have  been  held  to  be  legacies,  such  as  a  direction  to  the 
executor  not  to  urge  payment  by  certain  debtors  within  a  designated  time  after 
the  testator's  death,3  or  a  provision  giving  slaves  their  freedom  The  word 
"  leeacv  "  is  identical  in  meaning  with  "  bequest,  *  and  primarily  is  applica- 
ble only  to  personalty;6  but  it  may  refer  to  real  estate  if  the  testator  so 
intended.'  Such  is  the  case  if  there  is  nothing  else  to  which  the  term  can 
refer  8  or  if  it  appears  from  the  context  that  the  testator  intended  his  real 
estate  to  pass,  as  where  he  appointed  a  residuary  legatee  of  all  his  property 
or  where  he  expressed  an  intention  of  disposing  of  all  his  real  and  personal 
estate,  and  then  appointed  a  residuary  legatee.9 


keep  the  accounts  of  ihe  estate  for  the  execu- 
tor and  otherwise  to  assist  in  the  settlement 
of  the  esiale  so  long  as  his  services  may  be 
necessary,  and  allowing  him  a  salary  oi  one 
thousand  five  hundred  dollars  per  year  for 
such  services,  is  not  a  legacy  but  a  contract. 
Harker  v.  Smith,  41  Ohio  Si.  236,  52  Am. 
Rep.  80. 

Legacy  Distinguished  from  Gift  Causa  Mortis.  — 

While  a  gift  causa  mortis  has  some  points  of 
resemblance  to  a  legacy,  the  two  things  are 
clearly  distinguishable.  See  the  title  Gifts, 
vol  14,  p.  1053. 

But  a  gift  causa  mortis  will  be  regarded  as 
a  legacy  in  effect  where  it  would  otherwise 
operate  to  reduce  the  share  of  the  estate  to 
which  the  testator's  widow  is  enlilled.  Ruth 
v.  Owens,  2  Rand.  (Va  )  507. 

Legacy  Distinguished  fVom  Marriage  Portion. 
—  In  Boone  v.  Sinkler,  1  Bay  (S.  Car.)  369,  1 
Am.  Dec.  622,  it  was  held  that  a  bequest  of 
money,  to  be  paid  one  year  after  the  legatee's 
marriage,  was  not  a  marriage  portion,  but  a 
vested  legacy  which  the  legatee  might  receive 
at  any  time  after  she  came  of  age. 

Legacy  Distinguished  from  Acknowledgment  of 
Debt.  —  Perkins  v.  Seigfried,  97  Va.  444. 

1.  Annuities.  —  Bromley  v.  Wright,  7  Hare 
334-  Ward  v.  Grey,  26  Beav.  485;  Mullins  v. 
Smith  1  Drew.  &  Sm.  204;  Heath  v.  Weston, 

3  De  G.  M.  &  G.  601;  Sibley  v.  Perry,  7  Ves. 
Jr.  522;  Heatherington  v.  Lewenberg,  61 
Miss.  372;  Tichenor  v.  Tichenor,  41  N.  J. 
Eq.  39. 

But  annuities  ars  not  included  in  the  term 
•'  legacies,"  if  the  testator  expressly  distin- 
guishes between  legalees  and  annuitants. 
Gaskin  v.  Rogers,  L.  R.  2  Eq.  284;  Weldon 
v  Bradshaw,  Ir.  R.  7  Eq.  168;  Shipperdson 
v.  Tower,  I  Y.  &  C.  Ch.  44L  6  Jur.  658; 
Cornfield  v.  Wyndham,  2  Coll.  Ch.  Cas.  184, 
14  L  J.  Ch.  375,  9  J«r-  65i- 

2.  Provisions  for  Support.  —  Far  well  v.  Jacobs, 

4  Mass.  634.  _ 

But  a  mere  recommendation  in  a  will  to 
give  from  time  to  time  some  little  assistance 
to"  a  person  named  is  not  a  legacy,  because 
it  lacks  Ihe  element  of  certainty  as  to  the 
benefit  intended.  Trouard's  Succession,  5  La. 
Ann.  390.  See  also  Shaffer's  Succession,  50 
La.  Ann.  601. 

3.  Direction  Not  to  Press  Debtors.  —  Thorn  v. 
Hall,  10  N.  Y.  App.  Div.  412,  affirmed  160  N. 

Y.  661.  „  a 

4  Provision  in  Will  Giving  Freedom  to  Slaves. 

—  State  v.  Dorsey,  6  Gill  (Md.)  3S8;  Spencer 

v.  Dennis,  8  Gill  (Md.)  314. 


5.  Legacy  Synonymous  with  Bequest.  —  Poun- 

tree  v.  Talbot,  89  111.  246.    See  also  Bequeath 
—  Bequest,  vol.  4,  p.  1. 

6  "  Legacy  "  Primarily  Applicable  to  Personalty 
0nly.  _  White  v.Lake,  L.  R.  6  Eq.  188;  Hodges 
v  Grant,  L.  R.  4  Eq.  140;  Logan  v.  Logan,  11 
Colo.  44;  Evans  v.  Price,  118  111.  593;  State  y. 
Willrich,  72  Minn.  165;  In  re  Davis,  103  Wis. 
455* 

Thus,  the  appointment  of  a  residuary  legatee 
will  only  give  him  personal  property,  if  there 
is  nolhing  to  show  that  he  was  intended  to 
take  real  estate  also.  Windus  v.  Windus,  21 
Beav  373  6  De  G.  M.  &  G.  549;  Hillas  v. 
Hillas,  10  Ir.  Eq.  134;  Re  Giles,  14  Ir.  Ch.  311. 
Kellett  v.  Kellett,  3  Dow.  248;  Cooney  v. 
Nicholls,  7  L.  R.  Ir.  107;  Gethin  v.  Allen,  23 
L  R  Ir.  236;  In  re  Morris,  71  L.  T.  N.  S.  170. 

7.  Legacy  Applicable  to  Real  Estate  if  Testator 
So  intended—  England.  —  Hope  v.  Taylor  1 
Burr.  268;  Jackson  v.  Kelly,  2  Ves.  285: 
Hardacre  v.  Nash,  5  T.  R.  716;  Hughes  v. 
Pritchard,  6  Ch.  D.  24. 

California.  —  Pfuelb's    Estate,  Myr.  Prob. 

(Cal.)  38.  _  . 

Colorado.  —  Logan  v.  Logan,  11  Colo.  44- 
jowa-  _  Matter  of  Stumpenhousen,  108  Iowa 

5  Massachusetts,  —  Laing  v  Barbour,  119 
Mass.  523. 

New  York.  —  People  s  Trust  Co.  v.  bmitn, 
82  Hun  (N.  Y.)  494;  Wyman  v.  Woodbury,  86 
Hun  (N.  Y.)  277,  affirmed  153  N.  V  243- 

North  Carolina.  —  Holmes  v.  Mitchell,  1 
Law  Repos.  (4  N.  Car.)  107,2  Murph.  (6  N. 
Car)  228,  5  Am.  Dec.  527;  Williams  v.  Mc- 
Comb,  3  Ired.  Eq.  (38  N.  Car  )  450. 

Pennsylvania.  —  Fetrovv's  Estate,  58  Pa.  bt. 

424.  _  T 

•Tennessee.  —  Thompson  v.  Gaut,  14  Lea 
(Tenn.)  310. 

Vermont.  —  Bacon  v.  Bacon,  55  \  t.  243. 

8  Reference  to  Realty  in  Absence  of  Other  Sub- 
ject. —  Hope  v.  Taylor,  1  Burr.  268;  Hardacre 
v.  Nash,  5  T.  R.  716-  _  , 

9.  Appointment  of  Residuary  Legatee  to  Take 
All  Testator's  Property.  —  Warren  v.  Newton, 
Drury  t.  Sug.,  464;  Day  v.  Daveron  12  Sin,. 
200;  Davenport  v.  Coltman,  9  M.  &  W  .  4'L 
12  Sim.  588;  Pitman  v.  Stevens.  15  East  505. 
Hughes  v.  Pritchard,  6  Ch.  D.  24;  In  re  Salter 
44  L.  T.  N.  S.  603.  See  In  re  Methuen,  16  Ch. 
1).  696,  where  there  was  no  previous  devise  of 

Where  Realty  and  Personalty  Are  Made  a  Mixed 
Fund  for  the  Payment  of  Legacies,  it  seems  the 
residuary  legatee  will  take  everything  that 
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A  Devise,  technically  speaking,  is  a  testamentary  disposition  of  real  estate.1 
It  is  a  species  of  conveyance  or  alienation  of  real  estate, *  by  custom,  as  in 
case  of  burgage  lands,  or  by  statute,  but  not  at  common  law.3 

Bequest  or  Devise  of  Income,  Rents,  etc.  —  A  bequest  or  devise  of  the  income  or 
interest  of  a  fund  or  the  rents  and  profits  of  real  estate  operates  as  a  bequest 
or  devise  of  the  fund  or  property  from  which  such  income,  rents,  etc.,  are 
derived,4  unless,  by  reason  of  some  limitation  as  to  time  or  otherwise,  it 
appears  that  the  testator  did  not  intend  that  the  corpus  should  pass  to  the 
legatee  or  devisee.5 

Legacy  by  Implication.  —  A  legacy  may  be  given  by  implication,  but  this  will 
occur  only  when  the  implication  is  a  necessary  one.6 

II.  Classes  of  Legacies  and  Devises  and  Incidents  Thereof  —  1.  General 
Legacies  —  a.  Definition.  —  A  general  legacy  is  one  which  is  payable  out  of 
the  general  assets  of  the  testator's  estate,  being  a  gift  of  money  or  other  thing 
in  quantity,  and  not  in  any  way  separated  or  distinguished  from  other  things 
of  like  kind.7 


remains.  Evans  v.  Crosbie,  15  Sim.  662; 
Wildes  v.  Davies,  1  Smale  &  G.  475. 

Conversion  of  Realty  into  Fersonalty.  —  Where 
the  will  contains  an  absolute  direction  to  sell 
the  testator's  real  estate  for  the  purposes  of  the 
will,  the  appointment  of  a  residuary  legatee 
gives  him  the  residue  of  the  proceeds  of  sale 
of  1  he  realty.  Singleton  v.  Tomlinson,  3  App. 
Cas.  404. 

1.  Devise  Defined.  —  Rountree  v.  Talbot,  8g 
111.  246;  State  v.  Willrich,  72  Minn.  165;  Pralt 
v.  McGhee,  17  S.  Car.  428;  In  re  Davis,  103 
Wis.  455- 

2.  Devise  a  Species  of  Conveyance.  —  Harwood 
v.  Goodright,  1  Covvp.  87;  Blackman  v.  Striker, 
142  N.  Y.  555.  See  also  Allen  v.  Macon,  etc., 
R.  Co.,  107  Ga.  838. 

A  devise  being  in  the  nature  of  a  convey- 
ance or  an  appointment  of  a  specific  estate, 
nothing  passes  but  what  the  testator  owned  at 
the  time,  and  therefore  if  he  had  no  legal  or 
equitable  title  to  the  property  at  the  date  of 
the  devise,  the  devise  fails,  and  the  court 
cannot  relieve  the  devisee  out  of  other  parts  of 
the  teslator's  estate.  M'Kinnon  v.  Thomp- 
son, 3  Johns.  Ch.  (N.  Y.)  307. 

3.  Devise  Not  a  Conveyance  at  Common  Law  but 
Only  by  Custom  or  Statute.  --  Harwood  v.  Good- 
right,  1  Cowp.  87,  (1774);  Fisher  v.  Nicholls,  3 
Salk.  127. 

4.  Bequest  of  Interest  or  Income  of  Fund  —  Eng- 
land, —  Mannox  v.  Greener,  L.  R.  14  Eq.  456; 
Doe  v.  Bennett,  6  Exch.  892;  Humphrey  v. 
Humphrey,  6  Eng.  L.  &  Eq.  113,  1  Sim.  N.  S. 
536;  Blann  v.  Bell,  13  Eng.  L  &  Eq.  188,  5 
De  G.  &  Sm.  638,  16  Jur.  1081;  South  v. 
Alleine,  1  Salk.  228;  Adamson  v.  Armitage, 
19  Ves.  Jr.  416. 

Connecticut.  —  Bristol  v.  Bristol,  53  Conn. 
242. 

Delaware.  —  Lorton  v.  Woodward,  5  Del. 
Ch.  505. 

Louisiana.  —  Peale  v.  White,  7  La.  Ann.  449. 

Maine.  —  Dascomb  v.  Marston,  80  Me.  223; 
Hopkins  v.  Keazer,  89  Me.  347. 

New  Jersey.  —  Craft  v.  Snook,  13  N.  J.  Eq. 
121,  78  Am.  Dec.  94;  Mason  v.  M.  E  Chutch, 
27  N.  J.  Eq.  47;  Gulick  v.  Gulick,  27  N.  J.  Eq. 


,8. 

New  York.  —  Durfee  v.  Pomeroy,  154  N.  Y 
583;  Earl  v.  Grim,  1  Johns.  Ch.  (N.  Y.)  494. 
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Pennsylvania.  —  Garret  v.  Rex,  6  Watts  (Pa.) 
14,  31  Am.  Dec.  447;  Pennsylvania  Co.'s  Ap- 
peal, 83  Pa.  St..  312;  Sproul's  Appeal,  105  Pa. 
St.  438;  Bruch's  Estate,  185  Pa.  St.  194. 

Tennessee.  —  Cannon  v.  Apperson,  14  Lea 
(Tenn.)  553. 

Devise  of  Rents,  Profits,  and  Income  of  Land  — 
England.  —  Stewart  v.  Garnett,  3  Sim.  398. 

Connecticut. — Angus  v.  Noble,  (Conn.  1900) 
46  Atl.  Rep.  278. 

Illinois.  —  Ryan  v.  Allen,  120  111.  648. 

Indiana.  —  Hunt  v.  Williams,  126  Ind.  493. 

Maine.  —  Earl  v.  Rowe,  35  Me.  414,  58  Am. 
Dec.  714. 

Massachusetts.  —  Reed  v.  Reed,  9  Mass.  372; 
Farnum  v.  Bascom,  122  Mass.  282. 

New  Jersey.  —  Den  v.  Manners,  20  N.  J.  L. 
142;  Diament  v.  Lore,  31  N.  J.  L.  220;  Den  v. 
Humphreys,  16  N.  J.  L.  25;  Bird  v.  Davis,  14 
N.  J.  Eq.  467;  Kay  v.  Kay,  4  N.  J.  Eq.  495; 
Manning  v.  Craig,  4  N.  J.  Eq.  436,  41  Am. 
Dec.  739;  Hance  v.  West,  32  N.  J.  L.  233. 

New  York.  —  Hatch  v.  Bassett,  52  N.  Y.  359; 
Smith  v.  Post,  2  Edw.  (N.  Y.)  523. 

Pennsylvania.  —  Anderson  v.  Greble,  I 
Ashm.  (Pa.)  136;  Carlyle  v.  Cannon,  3  Rawle 
(Pa.)  489. 

Rhode  Island.  —  Sammis  v.  Sammis,  14  R.  I. 
123;  Greene  v.  Wilbur,  15  R.  I.  251. 

Tennessee.  —  Davis  v.  Williams,  85  Tenn.  646. 

5.  Beneficial  Interest  Limited  to  Income,  etc.  — 
Fisk  v.  Fisk,  3  La.  Ann.  494;  Eskridge  v. 
Farrar,  34  La.  Ann.  709;  Nudd  v.  Powers,  136 
Mass.  273;  Phelps  v.  Phelps,  143  Mass.  570; 
Parker  v.  Moore,  25  N.  J.  Eq.  228;  Gray  v. 
West,  93  N.  Car.  442,  53  Am.  Rep.  462; 
France's  Estate,  75  Pa.  St.  220;  Kline's  Ap- 
peal, 117  Pa.  St.  139;  Bowen  v.  Payton,  14  R. 
I.  257;  Lewisburg  Baptist  University  v. 
Tucker,  31  W.  Va.  621. 

6.  Legacy  by  Implication.  —  Bishop  v.  Mc- 
Clelland, 44  N.  J.  Eq.  450.  See  Gray  v.  Gray, 
(Supm.  Ct.  Spec.  T.)  16  Misc.  (N.  Y.)  226,  5 
N.  Y.  App.  Div.  132;  Columbian  College  v. 
Clopton,  7  Gratt.  (Va.)  168. 

7.  General  Legacy  Defined.  —  Myers  v.  Myers, 
33  Ala.  85;  Harper  v.  Bibb,  47  Ala.  547;  Kelly 
v.  Richardson,  100  Ala.  584;  Balliet's  Appeal, 
14  Pa.  St.  4.51. 

A  general  legacy  is  one  of  quantity  merely. 
Gilmer  z.  Gilmer,  42  Ala.  9. 
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b.  Characteristics  and  Incidents  —  Mode  of  Payment.  —  As  stated  in  the 
definition  given  above,  a  general  legacy  is  one  that  is  payable  out  of  the 
testator's  assets  at  large,1  as  distinguished  on  the  one  hand  from  a  specific 
legacy,  which  is  a  gift  of  a  particular  thing  described  and  identified  by  the 
will,*  and  on  the  other  hand  from  a  demonstrative  legacy,  which  is  payable 
primarily  out  of  a  designated  fund.3 

Ademption  and  Abatement.  —  A  general  legacy  is  subject  to  ademption  by  por- 
tions, on  the  analogy  of  advancements,4  and  in  case  of  a  deficiency  of  assets 
it  will  abate  ratably,  unless  given  for  a  consideration  or  intended  by  the 
testator  to  be  paid  in  full  in  preference  to  other  legacies  of  the  same  class.5 

Ownership  by  Testator  of  Thing  Bequeathed.  —  One  of  the  leading  characteristics  ol 
a  general  legacy  is  that  it  may  or  may  not  be  a  part  of  the  testator's  property, 
and  has  no  reference  to  the  actual  state  thereof,  but  merely  supposes  that  the 
testator  left  sufficient  property  to  enable  the  executor  to  procure  for  the 
legatee  that  which  was  given  to  him.0 

Inclination  to  Construe  Legacies  as  General.  —  Because  of  the  presumption  in  favor 
of  equality,  a  legacy  will  be  regarded  as  general  unless  it  is  manifest  that  the 
testator  had  a  different  intention.7 

c.  Instances  of  General  Legacies  —  Pecuniary  Legacies.  —  A  bequest  of  a 
sum  of  money  payable  out  of  or  charged  on  the  testator's  general  estate  is 
within  the  foregoing  definition  of  a  general  legacy,8  though  it  is  given  for  a 
special  purpose,9  or  is  to  be  invested  in  a  particular  security  for  the  legatee,10 
or  is  described  in  the  residuary  clause  of  the  will  as  a  "  specific  "  legacy.11 

A  Bequest  of  Goods  and  Chattels  designated  as  to  quantity  or  amount,  but  not 
identified  as  particular  articles  belonging  to  the  testator,  is  a  general  legacy.12 


1.  See  supra,  this  section,  General  Legacies  — 
Definition. 

2.  See  infra,  this  section,  Specific  Legacies 
and  Devises. 

3.  See  infra,  this  section.  Demonstrative 
Legacies. 

4.  Ademption  of  General  Legacies  —See  the  title 
Ademption  of  Legacies,  vol.  i,  p.  613  et  seq. 

5.  Abatement  of  General  Legacies.  —  See  the 
title  Abatement  of  Legacies,  vol.  1,  p.  42. 

Support  of  Near  Relative.  —  A  general  legacy 
given  for  the  support  of  a  near  relative  is  not 
subject  to  abatement.  Scofield  v.  Adams,  12 
Han  (N.  Y.)  369. 

6.  Ownership  of  Thing  Bequeathed.  —  Thus,  a 
testator  may  bequeath  money,  or  securities,  or 
chattels  of  a  designated  kind,  though  he  has 
neither  of  these  things.  In  such  a  case  the 
executor  must  raise  the  money  out  of  the 
assets,  or  he  must  buy  the  securities  or 
the  chattels.  Bolhamley  v.  Sherson,  L.  R.  20 
Eq.  304. 

7.  Inclination  to  Regard  Legacies  as  General.  — 

Yerlces's  Estate,  8  Pa.  Dist.  83;  Crawford's 
Estate,  9  Pa.  Dist.  378;  State  University's  Ap- 
peal, 97  Pa.  St.  187;  Pennsylvania  Co.'s 
Appeal,  109  Pa.  St.  479.  See  also  infra,  this 
section,  Specific  Legacies  and  Devises. 

8.  Pecuniary  Legacies  —  Georgia.  —  Morton  v. 
Murrell,  68  Ga.  141. 

Indiana.  —  Roquet  z».  Eldridge,  1 18  Ind.  147. 
Kentucky.  —  M'Dowell  v.  Burton,  4  Bibb 
(Ky.)  326. 

Mississippi.  —  Bodley  v.  McKinney,  9  Smed. 
&  M.  (Miss.)  339. 

New  York.  —  Enders  v.  Enders,  2  Barb.  (N. 
Y.)  362;  Scofield  v.  Adams.  12  Hun  (N.  Y.)  369; 
Glover  v.  Glover,  (Supm.  Ct.  Gen.  T.)  20  N. 
Y.  Supp.  41,  65  Hun  (N.  Y.)  621,  affirmed  136 


17  Ohio  St.  413- 
Hilton,  21  R.  I.  227. 
v.  Hughes,  8  Rich. 

Bonacina,  10  L.  C. 
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N.  Y.  665;  Haviland  v.  Cocks,  6  Dem.  (N. 
Y.)  4. 

North  Carolina.  —  Fagan  v.  Jones,  2  Dev.  & 
B.  Eq.  (22  N.  Car.)  69. 

Ohio.  —  Glass  v.  Dunn, 

Rhode  Island.  —  Teel 

South  Carolina.  —  Bell 
L.  (S.  Car.)  397. 

Canada.  —  Bonacina  v. 
Rep.  79. 

Legacies  Specific  in  Second  Degree.  —  A  legacy 
of  the  kind  referred  to  in  the  text  (e.  g.,  a  be- 
quest of  twenty  negroes)  has  been  character- 
ized as  specific  in  the  second  degree;  that  is, 
specific  as  to  the  kind  of  thing  given,  but  not 
requiring  the  delivery  of  any  particular  article. 
Warren  v.  Wigfall,  3  Desaus.  (S.  Car.)  47. 

9.  Legacy  for  Special  Purpose.  —  Apreece  v. 
Apreece,  1  Ves.  &  B.  364  (money  to  buy  ring); 
Hinton  v.  Pinke,  I  P.  Wms.  539;  Lauscn  v. 
Stitch,  1  Atk.  507;  Gibbons  v.  Hills,  1  Diik. 
324;  Edwards  v.  Hall,  11  Hare  23. 

10.  Bequest  for  Investment  in  Particular  Security. 
—  Moore  v.  Moote,  50  N.  J.  Eq.  554;  Matter 
of  Hodgman,  69  Hun  (N.  Y.)  484,  affirmed  140 
N.  Y.  421;  Jackson  v.  Westerfield,  (Supm.  Ct. 
Spec.  T.)  61  How.  Pr.  (N.  Y.)  399- 

11.  Legacy  Designated  in  Residuary  Clause  as 
Specific.  —  Parker  v.  Moore,  25  N.  J.  Eq.  228. 

12.  Goods  and  Chattels  of  Designated  Quantity  or 
Amount.  —  Jeffreys  v.  Jeffreys,  3  Atk.  121  (be- 
quest of  a  quantity  of  corn  or  a  number  of 
sheep);  Everitt  v.  Lane,  2  Ired.  Eq.  (37  N. 
Car.)  548  (bequest  to  wife  of  "  one  year's  pro- 
visions "  );  Dawson  v.  Dawson,  Spears  Eq  (S. 
Car.)  475  (bequest  of  six  negroes  to  be  desig- 
nated by  executot);  Kingsland  v.  Kingsland, 
(N.  J.  1900)  47  All.  Rep.  69  (bequest  of  two 
horses  and  two  cows). 
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Where  Stocks,  Bonds,  or  Other  Securities  are  disposed  of  by  the  will,  but  it  does  not 
designate  them  as  composing  a  part  of  the  testator's  estate,  and  the  legacy 
may  be  satisfied  by  delivering  to  the  legatee  any  securities  of  the  kind  and  the 
value  or  amount  specified,  it  is  a  general  legacy,1  though  the  testator  owned 
securities  of  the  kind  specified,2  and  corresponding  exactly  to  the  number  of 
shares  or  amount  bequeathed.3  Even  a  direction  to  the  executor  to  transfer 
shares  of  stock  has  been  held  a  general  legacy,  though  the  testator  owned  shares 
of  the  kind  referred  to,  there  being  nothing  in  the  will  identifying  those  par- 
ticular shares.4 

A  Bequest  of  All  the  Testator's  Property  is  a  general  bequest,  though  a  specific  part 
is  excepted  and  given  to  another  person,5  and  the  rule  is  the  same  where  all 
the  property  of  a  certain  kind  is  given,0  or  a  certain  proportion  of  the  prop- 
erty, as  half  to  one  person  and  half  to  another.7 

Devise  or  Bequest  of  Residue.  —  A  devise  or  bequest  of  the  residue  of  the  testa- 
tor's estate  is  general,8  though  some  particular  articles  are  enumerated  in  the 
residuary  clause ; 9  and  so,  too,  legacies  given  out  of  the  residuum  are  general. 1W 


1.  Bequest  of  Stocks,  Bonds,  and  Other  Securities. 

—  England. — Avelyn  v.  Ward,  I  Ves.  425; 
Sleech  v.  Thorington,  2  Ves.  560;  Macdonald 
v.  Irvine,  8  Ch.  D.  101;  Parse  v.  Snaplin,  1 
Atk.  414;  Wilson  v.  Brovvnsmith,  9  Ves.  Jr. 
180;  Atty.-Gen.  v.  Grote,  2  Russ.  &  M.  699, 
reversing  3  Meriv.  316;  Peterborough  v.  Mort- 
lock,  1  Bro.  C.  C.  565;  Johnson  v.  Johnson, 
14  Sim.  313,  8  Jur.  1038;  Rogers  v.  Clarke,' 
C.  P.  Coop.  376;  Mullins  v.  Smith,  1  Drew.  & 
Sm.  204;  Bumpus  v.  Bumpus,  29  L.  T.  N.  S. 
800;  In  re  Gray,  36  Ch.  D.  205,  57  L.  T.  N.  S. 
132;  Buike  v.  Doyle,  (1897)  1  Ir.  R.  479. 

Alabama.  —  Gilmer      Gilmer,  42  Ala.  9. 

Iowa, — Evans  v.  Hunter,  86  Iowa  413,  41 
Am.  Si.  Rep.  503. 

Maryland.  —  Dryden  v.  O wings,  49  Md.  356; 
Kunkel  v.  Macgill,  56  Md.  120. 

Massachusetts.  —  Johnson  v.  Goss,  128  Mass. 
433. 

New  Jersey.  —  Norris  v.  Thomson,  16  N.  J. 
Eq.  218;  Blundell  v.  Pope,  (N.  J.  1890)  21  All. 
Rep.  456. 

New  York.  —  TiEt  v.  Porter,  8  N.  Y.  516; 
Holl  v.  Jex,  48  Han  (N.  Y.)  528;  Osborne  v. 
McAlpine,  4  Redf.  (N.  Y.)  r;  Matter  of  New- 
man,  4  Dem.  (N.  Y.)  65;  Matter  of  Hadden,  1 
Connoly  (N.  Y.)  306;  Jackson  v.  Westerfield, 
(Supm.  Ct.  Spec.  T.)  61  How.  Pr.  (N.  Y.)  399. 

North  Carolina.  —  Perry  v.  Maxwell,  2  Dev. 
Eq.  (17  N.  Car.)  488. 

Pennsylvania. — Sponsler's  Appeal.  107  Pa. 
Si.  95;  Eckfeldt's  Estate,  13  Phila.  (Pa.)  202, 
36  Leg.  Int.  (Pa.)  56. 

Rhode  Island.  —  Pearce  v.  Billings,  10  R.  I. 
102. 

Tennessee. — Martin  v.  Osborne.  85  Tenn.  420. 

2.  Ownership  of  Securities  of  Kind  Bequeathed 

—  England.  —  Robinson  v.  Addison,  2  Beav. 
520,  4  Jur.  647:  Bronsdon  v.  Winter,  Ambl. 
57;  Purse  j.  Snaplin,  1  Alk.  414;  Simmons  v. 
Vallance,  4  Bro.  C.  C.  345;  Sibley  v.  Perry,  7 
Ves.  Jr.  523. 

District  of  Columbia.  — Capron  v.  Capron,  6 
Mackey  (D.  C.)  340. 

Iowa.  —  Evans  v.  Hunter,  86  Iowa  415,  41 
Am.  St.  Rep.  503. 

New  York.  —  Matter  of  Van  Vliet,  (Surro- 
gate Ct.)  5  Misc.  (N.  Y.)  169 

Pennsylvania.  —  Com.  v.  Wigton,  12  Pa.  Co. 
Ct.  55,  2  Pa.  Dist.  51. 

3.  Ownership  of  Exact  Number  of  Shares  Be- 


queathed. —  Partridge  v.  Partridge,  9  Mod.  269; 
Simmons  v.  Vallance,  4  Bro.  C.  C.  345;  Wilson 
v.  Brownsmith,  9  Ves.  Jr.  180;  Davis  v.  Cain, 
1  Ired.  Eq.  (36  N.  Car.)  309;  Yerkes's  Estate, 
8  Pa.  Dist.  83. 

4.  Direction  to  Transfer  Shares  of  Stock.  —  Sib- 
ley v.  Perry,  7  Ves.  Jr.  522. 

5.  Bequest  of  All  Testator's  Property  with  Speci- 
fied Exceptions.  —  In  re  Ovey,  20  Ch.  D.  676; 
Kelly  v.  Richardson,  100  Ala.  584.  See  also 
Taylor  v.  Taylor,  6  Sim.  246;  Tower  v.  Rous, 
18  Ves.  Jr.  132.  But  see  Powell  v.  Riley,  L. 
R.  12  Eq.  175;  In  re  Roffey,  42  L.  J.  Ch.  472. 
Compare  Michell  v.  Michell,  5  Madd.  69; 
Greene  v.  Greene,  4  Madd.  148;  Lance  v. 
Aglionby,  27  Beav.  65;  Gilbertson  v.  Gilben- 
son,  34  Beav.  354. 

6.  Bequest  of  All  Property  of  Designated  Kind. 
—  Parrott  v.  Worsfold,  1  Jac.  &[  W.  575,  21 
Rev.  Rep.  248  (all  stocks  owned  by  testator  at 
the  time  of  his  death);  Dean  v.  Rounds,  18  R. 
I.  436  ("  all  moneys  or  legacies  coming  to  me 
from  any  source  ");  Jenkins  v.  Hanahan, 
Cheves  Eq.  (S.  Car.)  129  ("  all  the  slaves"); 
Pell  v.  Ball,  Spears  Eq.  (S.  Car.)  48  ("  all  the 
property  real  and  personal,"  which  the  testa- 
tor had  received  by  way  of  his  wife,  which 
property  was  proved  to  have  been  received  in 
money  exclusively). 

7.  Bequest  of  Proportionate  Part.  —  Griffin's 
Estate,  11  Pa.  Co.  Ct.  446. 

8.  Devise  or  Bequest  of  Residue  Held  General.  — 
Bradford  v.  Haynes,  20  Me.  105;  England  v. 
Prince  George's  Parish,  53  Md.  466;  First 
Parish  v.  Cole,  3  Pick.  (Mass.)  232;  Hays  v. 
Jackson,  6  Mass.  149. 

9.  Enumeration  of  Particular  Articles  in  Resid- 
uary Clause.  —  Fielding  v.  Preston,  1  De  G. 
&  J.  438;  Taylor  v.  Taylor,  6  Sim.  246;  Mills 
v.  Mills,  7  Sim.  501;  Pickup  v.  Atkinson,  4 
Hare  624;  Sutherland  v.  Cooke,  1  Coll.  Ch. 
Cas.  498;  England  v.  Prince  George's  Parish, 
53  Md.  466;  Le  Rougetel  v.  Mann,  63  N.  H. 
472. 

The  general  rule  is  as  stated  in  the  text,  but 
the  enumeration  of  specific  things  in  a  resid 
uary  clause  may  so  distinguish  them  from 
the  lesidue  as  to  make  the  gift  specific.  See 
infra,  this  section,  Specific  legacies  and  Devises. 

10.  Legacies  Given  Out  of  Residuum.  —  Parker 
v.  Moore,  25  N.  J.  Eq.  228;  Risk's  Appeal,  110 
Pa.  St.  171. 
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2.  Specific  Legacies  and  Devises  -  a.  DEFINITION.  -—  A  specific  legacy  or 
devise  is  a  gift  by  will  of  a  specific  article  or  part  of  the  testator  s  estate,  which 
?s  identified  and7 distinguished  from  all  other  things  of  the  same  k.nd,  and 
which  may  be  satisfied  only  by  the  delivery  of  the  Pf^^WV^  and 

b  Characteristics  and  Incidents  —  Abatement.  —  bpecitic  legacies  ana 
devLs  have  tie  advantage  of  not  being  subject  to  abatement  until  al  he 
personal  estate  that  has  not  been  specifically  bequeathed  has  been  exhausted.- 
P  Ademption  -  If  the  subject  of  a  specific  legacy  or  devise  ceases  to  exist  or 
is  disposed  of  by  the  testator  in  his  lifetime,  such  legacy  or  devise  is  adeemed 
and  the  legatee  "^^^J^*^  abovei  fa 

Segregation  from  Mass  of  Estate.       ^  iwlcu   "  ,  ..   „  „r  fu„  nartin, 

order  that  a  legacy  may  be  specific,  there  must  be  a  segregation  of  the  particu- 
lar property  bequeathed  from  the  mass  of  the  estate,  and  a  specific  gift  thereof 

t0  aISs '-Specific  legacies  carry  any  accessions  that  may  accrue  by  way 
of  increase  or  interest  after  the  death  of  the  testator,'  but  an  unproductive 
fund  sDecificallv  bequeathed  does  not  draw  interest. 

Exoneration  from  Chiges  and  Incumbrances.  -  If  the  subject  O  fa, specific  legacy  o 
devise  has  been  burdened  with  any  charge  or  incumbrance  not  arising  out  ot 
the  nature  of  the  property  itself,  the  legatee  or  devisee  may  require  the 
executor  to  exonerate'  the"  property  out  of  the  **™"°^r^™l 
oroDertv  or  to  make  compensation  to  the  amount  of  the  legacy  or  devise 
SSESto  onere,  if  Ste  charge  is  incident  to  the  nature of  the  property 
Thus  the  devisee  of  a  leasehold  estate  must  pay  the  rent  reserved  in  the  lease. 

legatee,  the  legacy  cannot  be  paid  out  of  the 


1.  Specific  Legacy  or  Devise  Denned  —  England. 
—  Purse  v.  Snaplin,  i  Atk.  509;  Innes  v.  John- 
son 4  Ves.  Jr.  568;  Kirby  v.  Potter,  4  Ves.  Jr. 
748-'  Sayer  v.  Sayer,  2  Vern.  688,  Prec.  Ch.  392; 
Nis'bett  v.  Murray.  5  Ves.  Jr.  150;  Green  v. 
Symonds,  1  Bro.  C.  C.  129,  in  notes;  Moore 
v  Moore,  1  Bro.  C.  C.  127;  Gayre  v.  Gayre,  2 
Vern.  538;  Shaftsbury  v.  Shaftsbury,  2  Vern. 
747;  Land  v.  Devaynes,  4  Bro.  C.  C.  537; 
Clarke  v.  Butler,  1  Meriv.  304. 

United  States.  —  Georgia  Infirmary  v.  Jones, 
37  Fed.  Rep.  75°. 

Alabama.  —  Harper  v.  Bibb,  47  Ala.  547- 

California.  —  Apple's  Estate,  66  Cal.  432. 

Connecticut.  —  Brainetd    v.    Cowdrey.  16 

Conn.  1.  _  , 

District  of  Columbia.—  Douglass  v.  Douglass, 

13  App.  Cas.  (D.  C.)  21. 

Georeia.  —  Smith  v.  Smith,  23  Ga.  21. 

Kentucky.  —  Broadwell  v.  Broadwell,  4  Met. 
(Ky.)  290. 

Maine.  —  Bradford  v.  Haynes,  20  Me  105. 

Massachusetts.  —  Towle  v.  Swasey,  106  Mass. 
ioo-  Foote,  Appellant,  22  Pick.  (Mass.)  299; 
White  v.  Winchester,  6  Pick.  (Mass.)  48;  Met- 
calf  v.  First  Parish,  128  Mass.  370. 

New  York.  — T\fft  v.  Porter,  8  N.  Y.  51c; 
Crawford  v.  McCarthy,  159  N.  Y.  514;  Hum- 
phiey  v.  Robinson,  52  Hun  (N.  Y.)  200. 

North  Carolina.  —  Starbuck  v.  Starbuck,  93 
N.  Car.  183. 

Pennsylvania.  —  Ludlam  s  Estate,  1  rars. 
Eq.  Cas.  (Pa.)  116;  Balliet's  Appeal,  14  Pa.  St. 

^South  Carolina.  —  Bailey  v.  Wagner,  2 
Strobh.  Eq.  (S.  Car.)  I. 

Virginia.  —  Morriss  v.  Garland,  78  v  a.  215. 

A  specific  legacy  is  a  particular  and  specified 
thing  singled  out  of  a  particular  fund,  and  1 
this  fund  fail  or  the  specific  thing  bequeathed 
is  not  in  existence  to  be  carried  over  to  the 


assets  ot   the  estate.     Byrne"  v.  Hume.  86 

M  2  liability  of  Specific  Legacies  and  Devises  to 
Abatement.  -  See  the  title  Abatemeni  01 
Legacies,  vol.  1,  p.  56-  . 

3  Specific  Legacies  and  Devises  Subject  to 
Ademption.  -  See  the  title  Ademption  of 
Legacies,  vol.  1,  p.  610. 

4.  Segregation  from  Mass  of  Estate.  —  Mayo  v. 
Bland,  4  Md.  Ch.  484-  „       -  . 

5.  Accessions.  —  Clive  v.  Chve  Kay  600. 
Maclaren  v.  Stainton,  3  De  G.  F.  &  J.  202. 
Barrington  v.  Tristram,  6  Ves.  Jr.  345;  Raven 
v  Waite,  1  Swanst.  557;  Sleech  v.  Thonngton, 
2  Ves  563-  Bristow  v.  Bristovv,  5  Beav.  2S9; 
Saivrey  v.  Rumney,  15  Eng.  L.  &  Eq.  A,}** 
Tur  1110;  Beal  v.  Crafton.  5  Ga.  301;  Smith 
%  McKitterick,  51  Iowa  551,  Lonng  v.  Wood- 
ward,  41  N.  H.  391;  Plalt  ^-  Moore  1  Dem. 
(N  Y  )  191;  Murphy  v.  Marcellus,  1  Vern  (>. 
Y  )  288-  Isenhart  v.  Brown,  2  Edw.  (N.  Y.)  34» 

6  Interest  Not  Allowable  —  Unproductive  Fund 
Specifically  Bequeathed. —  Isenhart  v.  Brown,  2 

Edw.  (N.  Y.)  341-  .  . 

7  Exoneration  from  Charges  and  Incumbrances. 
-  Knight  v.  Davis,  3  Myl.  &  K.  358;  Botham- 
ley  v  Sherson,  L.  R.  20  Eq  304;  Stewart  v- 
Denton,  4  DourI.  219,  26  E  C  L.  324;  Barry 
v.  Harding.  1  1.  &  La  T.  489;  F.tzvv.ll.ams  v. 
Kellv,  10  Hare  266. 

Incumbrance  Exceeding  Value  of  Property  Be- 
queathed.-H  the  incumbrance  exceeds  he 
value  of  the  property  bequeathed,  the  legatee 
cannot  require  exoneration,  but  he  is  only 
entitled  to  compensation  for  the  value  of  his 
legacy.    Bothamley  v.  Sherson,  L.  K.  20  tq. 

3°8  Charges  Incident  to  Nature  of  Property  — 
Bents.  -  Hickling  v.  Boyer.  3  Macn.  &  O.  t.35; 
FitziviUiams  v.  Kelly,  10  Hare  266. 
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The  specific  legatee  must  also  pay  future  calls  on  shares  of  stock  bequeathed, 
unless  the  further  payments  are  necessary  to  make  perfect  the  interest  which 
the  testator  professes  specifically  to  bequeath;'  and  according  to  the  same 
principle,  where  one  partner  devises  to  his  copartner  a  partnership  leasehold, 
the  devisee  takes  the  moiety  devised  subject  to  the  partnership  debts.3 

Ownership  by  Testator.  — •  It  is  a  distinguishing  characteristic  of  a  specific  legacy 
that  the  subject  must  be  something  of  which  the  testator  is  the  owner,3  but 
it  is  not  necessary  that  he  should  have  owned  the  thing  at  the  time  he  made 
the  will,  for  it  is  well  settled  that  a  testator  may  make  a  specific  gift  of  which 
he  contemplates  the  acquisition,  as,  for  instance,  of  the  stock  that  he  may  die 
possessed  of.4 

When  Title  Vests.  —  A  specific  legacy  vests  in  the  legatee  as  of  the  time  of 
the  testator's  death,  and  when  the  executor  assents  to  the  legacy  the  title  of 
the  legatee  is  complete  and  he  may  recover  the  possession  in  an  action  at  law ; 5 
but  this  rule  does  not  apply  if  it  was  the  intention  of  the  testator  that  the 
title  should  not  vest  until  a  future  time.6 

Construction  of  Legacies  as  Specific  Not  Favored.  —  The  courts  are  averse  to  constru- 
ing legacies  as  specific  unless  it  clearly  appears  that  such  is  the  testamentary 
intent,7  but  if  it  appears  from  the  terms  of  the  bequest  itself,  either  when 
separately  considered  or  when  construed  in  connection  with  the  rest  of  the 
will,  that  the  testator  intended  to  give  the  specific  thing,  such  intention  must 
prevail.8 

c  Instances  of  Specific  Legacies  and  Devises— (i)  Specific  Property 
in  General.  —  A  gift  of  a  specific  chattel  so  described  as  to  identify  it  and 
separate  it  from  the  rest  of  the  testator's  estate  is  a  specific  legacy.  This  is 
the  most  simple  instance  of  such  legacies.9  It  is  not  necessary,  however,  that 
the  language  of  the  will  alone  should  identify  and  distinguish  the  thing  given. 
Reference  may  be  had  to  the  state  of  the  testator's  property,  and  if  it  appears 
therefrom  that  he  intended  to  give  a  particular  article  owned  by  him  it  is  a 

The  liability  of  the  devisee  is  obviously  de-  4  Ves.  Jr.  752;  Innes  v.  Johnson,  4  Ves.  Jr. 

pendent  on  his  acceptance  of  the  devise.   Whit-  568;  Websier  v.  Hale,  8  Ves.  Jr.  413. 

comb  v.  Starkey,  63  N.  H.  607.  United  States.  —  Kenaday  v.  Sinnott,  179  U. 

1.  Calls   on  Shares  of  Stock  Specifically  Be-  S.  606. 

queathed.  —  Armstrong  v.  Burnet,  20  Beav.  424;         Alabama.  —  Harper  v.  Bibb,  47  Ala.  547. 
Addams  v.  Ferick,  26  Beav.  384;  Day  v.  Day,         Georgia.  —  Morton  v.  Murrell,  68  Ga.  141. 
1  Drew.  &  Sm.  261;  Wright  v.  Warren,  4  De  G.         Maine.  —  Bradford  v.  Haynes,  20  Me.  105. 
&  Sm.  367;  ///  re  Box,  12  W.  R.  67.  Maryland.  —  Kunkel  v.  Macgill,  56  Md.  120. 

2.  Partnership  Leasehold  Devised  by  Partner  to  Massachusetts.  —  Wilcox  v.  Wilcox,  13  Allen 
Copartner.  —  Farquhar  v.  Hadden,  L.  R.  7  Ch.  1.  (Mass.)  256;  Foote,  Appellant,  22  Pick.  (Mass.) 

3.  Subject  of  Specific  Legacy  Must  Be  Part  of  299. 

Testator's  Estate.  —  Botha-nley  v.  Sherson,  L.  Mississippi.  —  Vaiden  v.  Hawkins,  59  Miss. 

R.  20  Eq.  304;  In  re  Ovey,  20  Ch.  D.  676.  406. 

4.  Specific  Bequest  of  Property  Intended  to  Be  New  Hampshire.  —  Wallace  v.  Wallace,  23 
Acquired.  —  Fontaine   v.  Tyler,    9    Price  94;  N.  H.  149. 

Stewart  v.  Denton,  4  Dougl.  219,  26  E.  C  LI  Neiv  York.  —  Tiff t  v.  Porter,  8  N.  Y.  516; 

324,  2  Chit.  456,  18  E.  C.  L.  396;  Stephenson  Walton  v.  Walton,  7  Johns.  Ch.  (N.  Y.)  258; 

v.  Dowson,  3  Beav.  342;  Queen's  College  v.  Shethar  v.  Sherman,  (Supm.  Ct.  Spec.  T.)  65 

Sutton,  12  Sim.  521.  How.  Pr.  (N.  Y.)  9. 

Thus,  a  gift  of  "  £2,000  long  annuities  now  South    Carolina.  —  Warren    v.    Wigfall,  3 

standing  in  my  name,"  is  specific,  though  the  Desaus.  (S.  Car.)  47. 

testator  may  only  have  had  a  much  smaller  8.  Intent  of  Testator   Governs.  —  Kunkel  v. 

sum.    Gordon  v.  Duff,  28  Beav.  519,  3  De  G.  Macgill,  56  Md.  120. 

F.  &  J.  662.  9.  Bequest  of  Specific  Chattel.  —  Ross  v.  Car- 

5.  When  Title  Vests  in  Legatee,  —  Proctor  v.  penter,  9  B.  Mon.  (Ky.)  367,  50  Am.  Dec.  513 
Robinson,  35  Mich.  284;  Humphrey  v.  Robin-  (slave  bequeathed  by  name);  Kunkel  v.  Mac- 
son,  52  Hun  (N.  Y.)  200.  gill,  56  Md.  120. 

6.  Time  of  Vesting  Postponed  by  Will.  —  Piatt  Thus,  a  bequest  to  the  testator's  wife  of 
v.  Piatt,  42  Conn.  330.  "  the  whole  of  the  property  she  brought  me," 

7.  Construction  of  Legacies  as  Specific  Not  is  specific.  Warren  v.  Wigfali,  3  Desaus.  (S. 
Favored  —  England.  —  Ellis  v.  Walker,  Ambl.  Car.)  47. 

309;  Atty.-Gen.  v.  Parkin,  Ambl.  566;  Cha-  A  Bequest  of  a  Pew  in  a  certain  church  is 

worth  v.  Beech,  4  Ves.  Jr.  555;  Kirby  v.  Potter,  specific.    Wallace  v.  Wallace,  23  N.  H.  149. 
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specific  bequest  of  that  article.1  A  legacy  is  also  specific,  though  the  legatee 
is  permitted  to  select  the  particular  article  or  articles  that  he  will  take,  the 
kind  and  number  being  designated  by  the  will.2  _ 

Identification  by  Reference  to  inventory.  —  Where  local  statutes  require  the  execu- 
tor to  return  an  inventory  of  the  personal  property  with  the  appraised  valua- 
tion of  each  article,  and  provide  that  such  of  the  personalty  as  is  not  disposed 
of  by  the  will  shall  descend  to  the  heir  at  law  instead  of  vesting  in  the  execu- 
tor it  is  held  that  reference  may  be  had  to  the  inventory  in  order  to  identify 
the  property  bequeathed,  and  that  therefore  a  bequest  of  a  certain  amount  in 
personal  property,  such  as  the  legatee  may  select,  is  a  specific  legacy.3 

Enumeration  of  Specific  Articles  in  Residuary  Clause.  —  As  a  general  rule,  the  enumera- 
tion of  specific  articles  in  a  residuary  clause  will  not  make  the  bequest  specific 
as  to  such  articles.*  But  the  gift  is  specific,  if  the  specific  things  are  so 
enumerated  as  to  distinguish  them  from  the  residue,  as  by  the  use  of  such 
words  as  "  together  with,"  "  as  well  as,"  "  and  also,"  and  the  like,8  and  it 
has  been  suggested  that  the  same  result  would  follow  if  the  enumeration  of 
specific  things  should  come  after  the  gift  of  the  residue.6  _ 
Gift  of  Proceeds  of  Specific  Thing.  —  A  gift  of  a  specific  thing  to  be  sold  and 
divided  in  certain  shares  among  several  persons  is  a  specific  bequest. 

A  Bequest  of  the  Income  or  Produce  of  a  particular  fund,  security,  or  other  specific 
personal  property,  without  limit  as  to  time,  is  a  bequest  of  the  thing  itself. 

Personalty  Identified  by  Location.  —  Personal  property  may  be  identified  in  a  will 
by  describing  it  locally  so  as  to  make  the  bequest  a  specific  one,  as  all  the  per- 
sonalty on  a  certain  farm  or  in  a  certain  house,  or  all  the  articles  of  a  desig- 
nated kind  on  such  farm  or  in  such  house,  etc.9  The  removal  of  the  goods 
by  the  testator  or  by  a  third  person  with  the  acquiescence  or  approval  ot  the 
testator  will  defeat  the  legacy,  but  such  result  will  not  follow  from  a  tortious 
or  fraudulent  act  without  the  privity  of  the  testator.10 

(2)  Money.  —  Money  may  be  made  the  subject  of  a  specific  legacy,  by 
clearly  identifying  the  coin,  notes,  etc.,  intended  to  pass,  as  in  the  case  of  a 

1  Identification  by  Reference  to  State  of  Testa-  In  this  case  the  bequest  was  of  "  all  my 
tor's  Property.  -  In  Stickney  v.  Davis,  16  Pick.  household  furniture,  wearing  appa.el  cattle 
(Mass  )  19  the  testator  gave  to  one  son  his  horses,  carriages.  *  *  and  all  the  rest 
cattle  '•  except  one  pair  of  yearling  steers."  and  residue  of  my  estate  not  here.nbefore  be- 
To  another  son  he  gave  "  one  pair  of  yearling  queathed."  See  also  supra,  this  Section  Gen, 
steers  It  appeared  that  the  testator  had  but  eral  Legacies;  and  infra,  this  section.  Residuary 
one  oair  of  yearling   steers  at  the  time  he  Legacies  and  Devises 

made  his  will  and  that  he  was  then  in  expec-         5.  Enumerated    Articles    Distinguished  from 

ta  ion  of  death?  and  did  in  fact  die  while  the  Residue.  -  Clarke  v.  Butler  i  Meriv.  304;  H.H 

steers  were •  sti  1  yearlings.    It  was  held  that  v.  Hill,  11  Jur.  N.  S.  806;  Langdale  v.  Es- 

this  was  a spedfic^equeft  of  the  pair  of  year-  monde,  «h.  Eq.  576;  Fnzw.lhams  v.  Kelly, 

' ' "so  S a  Bequest  of  "One  Carriage"  was  held  X°6.  Enumeration  of  Specific  Things  After  Gift  of 

specific  where  the  testator  had  but  one  car-  Residue.  -  Beth une  v.  Kennedy,  1  Myl.  &  C 

1T.   Everitt  ,  Lane,  .  Ired.  Eq.  (37  N.  Car.)  1x4;  Mills^ _  Page  „. 

5  2.  Selection  by  Legatee.  -  Everitt  v.  Lane,  2  Leapingwell,  18  Ves.  Jr.  463;  I"  re  jeffery,  L. 

^Thu^a  blq^s^  ofVeemin  sum  "  in  notes,  \"  BequSt  of  Income,  etc.-  Manning*  Craig 
to  be  taken  oqut  of'  my  notes  as  soon  after  my     4  N  J-  Eq  436,  41  Am   Dec   739,  McFadd^ 

e"C8VS:     leeH«.  S  St 

±\  *  ll  SSa^veVn  her     t  Identified  by  Location. -Nisbett 

? hnc>< rJ<  v  Carson- 1  Dev- &  B-       s^  Mr 

HSTiSS     Augustine  2Ht.« 
S  between  a  beq'ues't  under  Statute  of  the      Richardson.   100   Ala    584;  ^J^dd'en I' 
ki*  d  referred  to  in  the  text  and  a  bequest  ,n      Mahon,  30  Hun  (NT    Y  )  53  • 

lH4  -S^VSSff  fib  in  Residuary     "^Wvafof  Go^ds  km  Place _  Named.  - 
Bequest  -  Le  Rougetel  v.  Mann,  63  N.  H.  472.      Shaftsbury  v.  Shaftsbury  2  Vern  747. 
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bequest  of  the  money  in  a  certain  bag  or  chest,1  or  all  or  part  of  a  certain 
debt  due  the  testator,3  or  a  bequest  of  all  or  part  of  a  specified  fund,3  if  ascer- 
tained or  set  apart  in  the  lifetime  of  the  testator,1  such  as  the  money  on 
deposit  in  a  certain  bank,5  or  the  money  which  shall  be  received  under  the 
decree  in  a  certain  suit,6  or  from  the  sale  of  certain  property  which  is  directed 
by  the  will  to  be  sold.7 

A  Bequest  of  the  Residue  of  a  Specific  Fund  is  specific  where  the  testator  estimates 
the  residue  in  money,  his  intent  being  to  apportion  the  fund  among  the  bene- 
ficiaries,8 but  the  gift  of  the  residue  is  not  specific  if  the  fund  is  given  sub- 
Thus,  a  gift  of  money  "  out  of  "  specific 
money  is  specific;  as,  for  instance,  money  out 
of  dividends  of  stock,  or  money  out  of  money 
invested  in  stock.  Morley  v.  Bird,  3  Ves.  Jr. 
629;  Badrick  v.  Stevens,  3  Bro.  C.  C.  431; 
Mullins  v.  Smith,  1  Drew.  &  Sin.  204. 

4.  The  Fund  Must  Be  Set  Apart  or  Ascertained 
in  the  Lifetime  of  the  Testator,  and  therefore 
where  the  sum  of  $12,000  was  given  in  trust 
for  the  life  of  the  beneficiary,  and  the  will  then 
provided  that  at  the  termination  of  the  trust 
"  $5,000,  part  of  said  sum  of  $12,000,  shall  go 
to  C,  and  the  balance  of  the  said  sum  of 
$12,000,  to  wit,  the  sum  of  $7,000,  shall  go  to 
the  others  of  the  children,"  the  legacy  to  C. 
was  held  not  specific.  Crawford's  Estate,  9 
Pa.  Dist.  378. 

And  according  to  the  same  principle,  a  be- 
quest of  "  all  moneys  or  legacies  coming  to  me 
from  any  source  "  is  not  specific.  Dean  v. 
Rounds,  18  R.  I.  436.  Compare  Van  Nest  v. 
Van  Nest,  43  N.  J.  Eq.  126. 

5.  Money  Deposited  in  Particular  Bank  —  Illi- 
nois.—  Barber  v.  Davidson,  73  111.  App. 
441. 

Massachusetts.  —  Towle  v.  Swasey,  106  Mass. 
100. 

New  Jersey.  —  Prendergast  v.  Walsh,  58  N. 
J.  Eq.  149. 

New  York.  —  Crawford  v.  McCarthy,  159  N. 
Y.  514,  reversing  21  N.  Y.  App.  Div.  484; 
Larkin  v.  Salmon,  3  Dem.  (N„  Y.)  270. 

Pennsylvania.  —  Bell's  Estate,  8  Pa.  Co.  Ct. 
454- 

Canada.  —  Fulton  v.  Fulton,  24  Grant  Ch. 
(U.  C.)  422. 

6.  Money  to  Be  Received  under  Decree  in  Speci- 
fied Suit.  —  Chase  v.  Lockerman,  11  Gill  &  J. 
(Md.)  185,  35  Am.  Dec.  277. 

In  Gilbreath  v.  Alban,  10  Ohio  04,  a  bequest 
of  "  all  the  amount  of  moneys  and  interest 
that  may  be  recovered  of  and  from  K.  for  the 
sums  due  me  on  the  purchase  of  the  [described] 
estate  "  was  held  to  be  a  specific  one. 

7.  Proceeds  of  Sale  of  Specified  Property.  — ■  In  re 
Jeffery,  L.  R.  2  Eq.  68;  Page  v.  Leapingwell, 
18  Ves.  Jr.  463;  Boston  Safe  Deposit,  etc.,  Co. 
v.  Plummer,  142  Mass.  257;  Matter  of  Brett, 
57  Hun  (N.  Y.)  400. 

8.  Bequest  of  Residue  of  Specific  Fund  Held 
Specific,  —  Page  v.  Leapingwell,  18  Ves.  Jr. 
463;  Walpole  v.  Apth6rp,  ^L.  R.  4  Eq.  37; 
Miller  v.  Huddlestone,  L.  R*.  6  Eq.  65;  Elwes 
v.  Causton,  30  Beav.  554;  Wright  v.  Weston, 
26  Beav.  429.  See  also  Fee  v.  M'Manus,  15  L. 
R.  Ir.  31;  In  re  Doane,  10  Times  L.  Rep.  100; 
In  re  Tunno,  45  Ch.  D.  66. 

Thus,  bequests  to  one  person  of  five  hundred 
pounds  out  of  a  fund  of  eight  hundred  pounds, 
and  to  another  person  of  "  the  remaining  part 
of  the  said  principal  eight  hundred  pounds,  that 
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1.  Specific  Bequest  of  Money.  —  Lawson  v. 
Stitch,  1  Atk.  508;  Hinton  v.  Pinke,  1  P.  Wms. 
540. 

A  bequest  of  all  money  belonging  to  the 
testator  and  uninvested  at  the  time  of  his 
death,  whether  in  bank,  in  his  personal  cus- 
tody, or  in  the  hands  of  any  of  his  agents,  is  a 
specific  bequest.  Fow's  Estate,  12  Pa.  Co. 
Ct.  133. 

Money  to  Be  Kept  in  Specie  During  Infancy  of 
Legatees. —  A  bequest  of  money,  "  to  be-  kept 
in  gold  and  silver,"  and  paid  to  the  legatee  on 
his  arriving  at  full  age,  the  money  not  to  be 
lent  or  used,  is  not  a  specific  legacy.  Mathis 
v.  Mathis,  18  N.  J.  L.  59. 

2.  Bequest  of  Debt  Due  Testator  —  England.  — 
Hinton  v.  Pinke,  1  P.  Wms.  540;  Crockat  v. 
Crockat,  2  P.  Wms.  164;  Pulsford  v.  Hunter, 
3  Bro.  C.  C.  416;  Sidebotham  v.  Watson,  11 
Hare  170;  Chaworth  v.  Beech,  4  Ves.  Jr.  555; 
Ford  v.  Fleming,  1  Eq.  Cas.  Abr.  302,  par.  3; 
Fryer  v.  Morris,  9  Ves.  Jr.  360;  Innes  v.  John- 
son, 4  Ves.  Jr.  568;  Ellis  v.  Walker,  Ambl.  309; 
Smallman  v.  Goolden,  1  Cox  Ch.  329;  Gard- 
ner 71.  Hatton,  6  Sim.  93;  In  re  Bridle,  4  C.  P. 
D.  336. 

Delaware.  —  Titus  v.  McLanahan,  2  Del. 
Ch.  200. 

Massachusetts.  —  Towle  v.  Swasey,  106  Mass. 
100. 

New  Jersey.  —  Stout  v.  Hart,  7  N.  J.  L.  414. 
New  York.  —  Matter  of  Brett,  57  Hun  (N. 
Y.)  400. 

Pennsylvania.  — Souder's  Estate,  15  Pa.  Co. 
Ct.  285,  3  Pa.  Dist.  495. 

So  a  bequest  of  "  the  sum  of  $243.92,  a  por- 
tion of  the  debt  due  me  from  James  Davis, 
secured  by  his  note,"  was  held  specific.  Davis 
v.  Crandall,  101  N.  Y.  311. 

Debtor  as  Legatee.  —  A  bequest  of  a  debt  to  the 
debtor  is  specific.  Jervis  v.  Ferris,  23  Pa.  Co. 
Ct.  142. 

No  Distinction  Between  Gift  of  Money  Due  on 
Particular  Bond  and  the  Bond  Itself.  —  A  gift  of 
the  money  due  on  a  particular  bond  is  as 
much  a  specific  legacy  as  a  gift  of  the  bond 
itself.  Ashburner  v.  Macguire,  2  Bro.  C.  C. 
108;  Stout  v.  Hart,  7  N.  J.  L.  414;  McMahon's 
Estate,  132  Pa.  St.  175.  But  see  Smith  v.  Fitz- 
gerald, 3  Ves.  &  B.  2;  Pawlet's  Case,  T.  Raym. 
335- 

3.  Bequest  of  Specified  Fund  —  England.  — 
Nelson  v.  Carter,  5  Sim.  531;  Oliver  v.  Oliver, 
L.  R.  11  Eq.  506;  McClellan  v.  Clark,  50  L.  T. 
N.  S.  616. 

Alabama.  —  Maybury  v.  Grady,  67  Ala.  147. 

Iowa.  —  Smith  v.  McKitterick,  51  Iowa  548. 

North  Carolina.  —  Starbuck  v.  Starbuck,  93 
N.  Car.  183. 

Pennsylvania.  — Smith's  Appeal,  103  Pa.  St. 
559- 
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ject  to  debts,1  or  subject  to  the  payment  of  specific  gifts,  even  though  the 
testator  estimates  the  fund  in  money,2  or  if  the  fund  is  in  any  way  fluctuating 
in  amount  so  that  the  testator  cannot  estimate  what  the  exact  amount  of  it 

will  be.3  , 

A  Bequest  of  Money  "  Invested  "  in  a  Particular  Way  IS  specific  only  when  the  actual 
investment  is  the  important  part  of  the  description;  if  the  testator  intended 
the  legatee  to  have  the  sum  bequeathed,  however  it  might  be  invested,  the 
legacy  is  demonstrative  and  not  specific.4 

(3)  Stocks,  Bonds,  and  Other  Securities.  —  A  bequest  of  stocks,  bonds,  or 
other  securities  is  specific  when  it  appears  that  the  testator  intended  to  give 
the  legatee  the  particular  shares  or  securities  owned  by  him  (the  testator)  or  a 
certain  amount  or  proportion  thereof; 5  and  in  such  case  it  is  the  security 
itself  and  not  the  money  represented  by  it  that  passes  to  the  legatee.6 

Descriptive  Words  Indicative  of  Intent.  —  In  describing  the  securities  bequeathed 
the  words  "  my,"  or  "  in  my  possession  "  or  "  standing  in  my  name,"  and  the 
like,  have  generally  been  taken  as  showing  an  intent  to  give  the  specific 
thing;7  but  any  descriptive  words  showing  the  intent  are  sufficient  to  make 


s,  three  hundred  pounds,"  are  both  specific. 
Haslewood  v.  Green,  25  Beav.  1. 

Though  the  fund  is  in  fact  definite  in 
amount,  if  the  testator  merely  describes  it 
generally,  without  estimating  it  in  figures,  the 
gift  of  the  residue  is  not  specific.  Petre  v. 
Petre,  14  Beav.  197;  Vivian  v.  Mortlock,  21 
Beav.  252. 

1.  Fund  Is  Given  Subject  to  Debts.  —  Harley  v. 
Moon,  1  Drew.  &  Sm.  623;  Baker  v.  Farmer, 
L.  R.  3  Ch.  537-  .  „  .a 

2.  Residue  Given  Subject  to  Payment  of  Specific 
Gifts.  —  Carter  v.  Taggart,  16  Sim.  423;  Har- 
ries' Trust,  Johns.  Ch.  (Eng.)  199.  Bui  see 
Millet  v.  Huddlestone,  L.  R.  6  Eq.  65. 

3.  Fluctuating  in  Amount.  —  De  Lisle  v. 
Hodges,  L.  R.  17  Eq.  440. 

A  gift  of  the  residue  of  policy  moneys  fol- 
lowing gifts  of  certain  sums  out  of  the  policy 
moneys  has  been  held  to  pass  bonuses  on  the 
policy.    Corballis  v.  Corballis,  9  L.  R.  Ir.  309. 

4.  Gift  of  Money  Invested  in  Particular  Way.  — 
Chaworth  v.  Beech,  4  Ves.  Jr.  556;  Gillaume 
v.  Adderley,  15  Ves.  Jr.  384;  Uavies  v.  Mor- 
gan, 1  Beav.  405;  Harrison  1.  Jackson,  7  Ch. 
D.  339,  disapproving  Le  Grice  v.  Finch,  3  Meriv. 
50-  McClellan  v.  Clark,  50  L.  T.  N.  S.  616; 
In  re  Robe,  61  L.  T.  N.  S.  497;  Gardner  v. 
Hatton,  6  Sim.  93. 

A  gift  ot  the  interest  of  money  on  a  particu- 
lar security  is  specific.  Ashburner  v.  Mac- 
guire,  2  Bro.  C.  C.  108. 

5.  Specific  Bequest  of  Stocks,  Bonds,  etc.  —  Eng- 
land. —  Sleech  v.  Thorington,  2  Ves.  562; 
Davies  v.  Morgan,  1  Beav.  405;  Measure  v. 
Carleton,  30  Beav.  538;  Fontaine  v.  Tyler,  9 
Price  94;  Queen's  College  v.  Sutton,  12  Sim. 
521;  Kermode  v.  MacDonakl,  L.  R.  1  Eq.  457; 
Page  v.  Young,  L.  R.  19  Eq.  501;  Davies  v. 
Fowler,  L.  R.  16  Eq.  308;  Brennan  v.  Bren- 
nan,  Ir.  R.  2  Eq.  321;  Hosking  v.  Nicholls,  1 
Y.  &  C.  Ch.  478;  In  re  Tyler,  65  L.  T.  N.  S. 
367;  Pratt  v.  Pratt,  8  Reports  601,  (1894)  1  Ch. 
491;  In  re  Nonage,  (1895)  2  Ch.  657,  12  Re- 
poris  571. 

Alabama.  —  Gilmer  v.  Gilmer,  42  Ala.  9. 
Connecticut.  —  Brainerd    v.    Cowdrey,  16 
Conn.  1. 

District  of  Columbia.  —  Washington  Asylum 
v.  Washington  Corp.,  7  D.  C.  259. 
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Massachusetts.  —  Vanline  v.  Morse,  104 
Mass.  275;  Kimball  v.  Ellison,  128  Mass.  41; 
Metcalf  v.  First  Parish,  128  Mass.  370;  Far- 
num  v.  Bascom,  122  Mass.  282. 

New  Jersey.  —  Van  Wagenen  v.  Baldwin,  7 
N.  J.  Eq.  211. 

New  York.  —  Osborne  v.  McAlpine,  4  Redf. 
(N.  Y.)  1. 

Pennsylvania.  —  Fidelity  Ins.,  etc.,  Trust 
Co.'s  Appeal,  108  Pa.  St.  339. 

A  bequest  of  "  all  "  the  stock  held  by  the 
tesiator  in  a  certain  bank,  amounting  to  a  desig- 
nated sum,  is  a  specific  bequest  of  that  amount, 
though  the  testator,  after  making  the  will,  ac- 
quired additional  shares  of  the  stock.  Foote, 
Appellant,  22  Pick.  (Mass.)  299. 

A  bequest  was  held  to  be  specific  where  it 
gave  to  the  legatee  "  the  sum  of  $400,  the  said 
$400  to  be  paid  by  my  executor  assigning  and 
transferring  to  the  said  [legatee]  a  certain  real 
estate  mortgage  "  on  the  land  of  the  legatee, 
which  mortgage  was  made  by  a  former  owner 
of  the  land.    Wheeler  v.  Wood,  104  Mich.  414. 

A  Bequest  of  Certain  Stocks  at  a  Given  Valua- 
tion, or  Money,  is  not  a  specific  bequest.  Ladd 
v.  Ladd,  2  Cranch  (C.  C.)  505. 

Direction  to  Retain  Investments  Made  by  Testa- 
tor,—  A  direction  in  a  residuary  clause  of  a 
will  that  the  executors  shall  retain  investments 
made  by  the  lestator  so  long  as  in  their  judg- 
ment the  same  can  be  done  without  loss  of  the 
estate,  is  not  a  specific  bequest  of  the  securi- 
ties which  may  come  into  the  executor's 
hands.  Monson  v.  New  York  Security,  etc., 
Co.,  (Supm.  Ct.  Gen.  T.)  24  N.  Y.  Supp.  455. 
70  Hun  (N.  Y.)  598,  140  N.  Y.  498. 

Whether  Legacy  of  Stock  Is  Specific  Dependent 
on  Intent.  —  Cuthben  v.  Cuihbert,  3  Yeates 
t,Pa.)  486. 

6.  Thus,  a  bequest  of  a  note  held  by  the 
testator  passes  the  note  itself,  and  not  an 
equal  amount  of  money.  Howe  v.  Bemis,  2 
Gray  (Mass.)  205. 

7.  Descriptive  Words  Indicative  of  Intent  — 
England.  —  Drinkwater  v.  Falconer,  2  Ves. 
623;  Morley  v.  Bird,  3  Ves.  Jr.  629;  Barton  v. 
Cooke,  5  Ves.  Jr.  461;  Sibley  v.  Perry,  7  Ves. 
Jr.  522;  Miller  v.  Little.  2  Beav.  259;  Measure 
v.  Carleton,  30  Beav.  538;  Ashburner  v.  Mac- 
guire,  2  Bro.  C.  C.  10S;  Norris  v.  Harrison,  a 
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the  legacy  specific.1 

General  Description  Qualified  by  Subsequent  Provisions  of  Will.  —  Though  a  bequest  of 
stocks,  bonds,  or  other  securities  to  a  designated  amount  or  quantity,  with- 
out describing  them  as  composing  a  part  of  the  testator's  estate,  is  a  general 
legacy,  and  may  be  satisfied  by  delivering  any  securities  of  the  kind  and  the 
value  or  amount  named,2  yet  such  a  general  description  may  be  qualified  by 
other  parts  of  the  will  so  as  to  make  the  legacy  specific.3 

The  Fact  that  the  Testator  Owned  Securities  of  the  Kind  and  Amount  Bequeathed  does  not 
of  itself  show  that  a  specific  bequest  was  intended,4  though  persuasive  evi- 
dence of  such  intent  is  furnished  by  the  facts  that  securities  of  an  odd  amount 
were  bequeathed,  and  that  the  testator  was  the  owner  of  that  precise  amount.5 
But  if  it  appears  that  the  testator  knew  that  he  alone  owned  a  sufficient 
amount  of  the  stock  to  satisfy  the  legacies,  they  must  then  be  regarded  as 
specific,  because  the  will  must  necessarily  have  referred  to  the  shares  owned 
by  the  testator.6  So,  too,  where  there  is  a  bequest  both  of  stocks  and  money, 
and  the  testator  at  the  time  of  making  the  will  owned  stocks  of  the  kind 
bequeathed,  such  separation  of  the  bequest  into  stocks  and  money  has  been 
considered  as  showing  an  intent  to  make  the  bequest  of  the  stocks  specific.7 

Where  the  Bequest  Is  of  a  Certain  Sum  of  Designated  Stocks  described  as  belonging  to 
the  testator  {e.g.,  "  $1,000  of  the  A.  stock  standing  in  my  name"),  it  is 
specific  if  the  testator  estimated  his  stock  in  money,8  but  if  he  did  not  esti- 


Madd.  280;  Choat  v.  Yeats,  1  Jac.  &  W.  102; 
Shuttlevvorth  v.  Greaves,  4  Myl.  &  C.  35;  Gor- 
don v.  Duff,  3  De  G.  F.  &  J.  662;  Hayes  v. 
Hayes,  r  Keen  97;  Humphreys  v.  Humphreys, 
2  Cox  Ch.  184;  Vincent,  v.  Newcombe,  Younge 
5gg;  Hosking  v.  Nicholls,  1  Y.  &  C.  Ch. 
478;  Hill  v.  Hill,  ii  Jur.  N.  S.  806;  In  re 
Jeffery,  L.  R.  2  Eq.  68;  In  re  Gibson,  L.  R.  2 
Eq.  669;  Oliver  v.  Oliver,  L.  R.  11  Eq.  506; 
Davies  v.  Fowler,  L.  R.  16  Eq.  308;  Pollock  v. 
Pollock,  L.  R.  18  Eq.  329;  Page  v.  Young,  L. 
R.  19  Eq.  501;  Bothamley  v.  Sherson,  L.  R.  20 
Eq.  304;  Kermode  v.  Macdonald,  L.  R.  3  Ch. 
584,  L.  R.  1  Eq.  457. 

United  States.  —  Ives  v.  Canby,  48  Fed.  Rep. 
721. 

Alabama.  — Gilmer  v.  Gilmer,  42  Ala.  9. 
Connecticut.  —  Brainerd    v.    Cowdrey,  16 
Conn.  1. 

Massachusetts.  —  Foote,  Appellant,  22  Pick. 
(Mass.)  299;  Tomlinson  v.  Bury,  145  Mass. 
346,  1  Am.  St.  Rep.  464;  Unitarian  Soc.  v. 
Tufts,  151  Mass.  76. 

New  Hampshire.  —  Loring  v.  Woodward,  41 
N.  H.  391;  Wallace  v.  Wallace,  23  N.  H.  149; 
Ford  v.  Ford,  23  N.  H.  212. 

New  Jersey.  —  Moore  v.  Moore,  50  N.  J.  Eq. 
554- 

New  York.  —  Walton  v.  Walton,  7  Johns. 
Ch.  (N.  Y.)  258. 

North  Carolina.  —  Davis  v.  Cain,  1  Ired.  Eq. 
(36  N.  Car.)  309;  McGuire  v.  Evans,  5  Ired. 
Eq.  (40  N.  Car.)  269. 

Pennsylvania.  —  Ludlam's  Estate,  13  Pa.  St. 
188,  3  Pa.  L.  J.  Rep.  332,  5  Pa.  L.  J.  276; 
Blackstone  v.  Blackstone,  3  Watts  (Pa.)  335, 
27  Am.  Dec.  359;  Manning  v.  Craig,  4  N.  J. 
Eq.  436,  41  Am.  Dec.  739;  Alsop's  Appeal,  q 
Pa  St.  374- 

Virginia.  —  Hood  v.  Haden,  82  Va.  588. 

1.  Words  Showing  Intent  in  General.  —  In 
Douglass  v.  Douglass,  13  App.  Cas.  (D.  C.) 
21,  the  testator  gave  a  legacy  of  "  $10,000  in 
registered  United  States  bonds  and  $10,000  in 
lawful  money,  the  latter  to  be  derived  from 


my  other  property  not  mentioned  in  the  fore- 
going." At  the  time  of  making  the  will  the 
testator  had  $10,000  of  registered  United  States 
bonds,  and  it  was  held  that  the  legacy  in  re- 
spect to  the  bonds  was  specific. 

2.  See  supra,  this  section,  General  Legacies  — 
Instances  0/  General  Legacies. 

3.  General  Description  Qualified  by  Subsequent 
Provisions  of  Will.  —  Thus,  where  a  testator, 
having  given  legacies  of  stock  generally,  then 
gives  the  rest  of  the  stock  "  standing  in  my 
name  "  or  "  the  balance  of  my  stock,"  the 
earlier  legacies  are  specific.  Sleech  v.  Thor- 
ington,  2  Ves.  560;  Unitarian  Soc.  v.  Tufts, 
151  Mass.  76. 

So  a  direction  thpt,  if  the  testator  should  not 
have  sufficient  stock  standing  in  his  name  to 
answer  the  legacies  of  stock  previously  given, 
the  executors  should  purchase  sufficient  to 
make  up  the  deficiency,  shows  that  the  testator 
meant  to  give  something  in  existence  at 
the  time.  Townsend  v.  Martin,  7  Hare  471; 
Fontaine  v.  Tyler,  9  Price  94;  Queen's  Col- 
lege v.  Sutton,  12  Sim.  521. 

In  another  case  it  was  held  that  a  subse- 
quent bequest  of"  all  the  notes  that  will  be 
remaining  after  paying  off  the  legacies  herein- 
before given,"  will  make  the  prior  legacies 
payable  out  of  the  testator's  notes  exclusively, 
so  as  to  render  them  specific.  Perry  v.  Max- 
well, 2  Dev.  Eq.  (17  N.  Car.)  488. 

4.  See  supia,  this  section,  General  Legacies  — 
Instances  of  General  Legacies. 

5.  Bequest  of  Odd  Amount  of  Stock,  —  Jeffreys 
v.  Jeffreys,  3  Atk.  120.  See  Robinson  v.  Addi- 
son, 2  Beav.  515. 

6.  Ownership  by  Testator  Alone  of  Shares  Suffi- 
cient to  Satisfy  Legacies. —  Matter  of  Hastings, 
6  Dem.  (N.  Y.)  307. 

7.  Separation  of  Bequests  into  Stocks  and  Money. 
—  Douglass  v.  Douglass,  13  App.  Cas.  (D. 
C.)  21;  Metcalf  v.  First  Parish,  128  Mass. 
370. 

8.  Bequest  of  Stock  Estimated  in  Money.  — 
Davies  v.  Fowler,  L.  R.  16  Eq.  308;  Larned  v. 
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mate  the  stock  in  money  it  is  merely  a  bequest  of  so  much  money  out  of  the 
stock,  and  is  therefore  not  specific.1 

Bequest  of  All  Testator's  Stocks,  etc.,  of  Designated  Kind.-It  has  already  been  seen  that 
a  bequest  of  all  the  testator's  property  of  a  certain  kind  (/.  g.t  all  his  stocks 
is  not  specific  as  a  general  rule,'  but  a  bequest  of  all  the  stocks  of  a  designated 
kind,  as  distinguished  from  a  bequest  of  all  the  stocks  of  every  kind  that  the 
testator  may  own  at  the  time  of  his  death,  is  specific.- 

(a)  Real  Estate  —  (a)  Rule  in  England.  —  Under  the  Statute  of  32  Hen  VIII.,  every 
devise  of  real  estate,  whether  by  specific  description  or  by  residuary  devise, 
was  regarded  as  specific,  because  under  that  statute  a  will  spoke  as  o  the  time 
of  its  execution,  and  the  testator  necessarily  gave  specific  parcels  to  the 
devisees  named.4  This  rule  was  also  applicable  to  a  devise  of  a  lease  for 
years  5  or  of  tithes,6  or  a  rent  charge  or  annuity  arising  out  of  land  and 
amounting  to  an  interest  in  the  land  itself  as  distinguished  from  the  mere 
description  of  the  land  as  the  fund  primarily  liable  for  its  payment;7  but  if 
the  testator  merely  had  an  intent  to  give  the  rent  charge  or  annuity,  and  the 
particular  property  out  of  which  it  was  to  be  paid  was  a  secondary  thought, 
the  bequest  is  demonstrative.** 

The  statute  of  1  Vict.,  c  26  (Wills  Act),  changes  the  law  in  regard  to  the  opera- 
tion of  wills  of  real  estate  by  making  them  speak  as  of  the  time  of  the  testa- 
tor's death  so  as  to  pass  after-acquired  property;9  but  notwithstanding  this 
statute  it  is  still  held  that  all  devises  of  real  estate  are  specific  because  the 
testator  must  know  precisely  what  parcels  the  devisees  will  take  under  his 

WlU(b)°Eule  in  United  States. -In  the  United  States  the  statutes  making  wills 
speak  as  of  the  time  of  the  testator's  death  have  generally  been  construed  as 
abrogating  the  English  rule  stated  above,  so  that  a  devise  will  not  be  regarded 
as  specific  so  far  as  it  relates  to  land  acquired  after  the  execution  of  the  will, 

Adams,  i  Hayvv.  &  H.  (D.  C.)  384,  14  Fed. 
Cas.  No.  8,092. 

A  bequest  of  bonds  and  mortgages  or  other 
interest-bearing  securities  to  a  certain  amount, 
to  be  selected  by  the  executors  from  the  securi- 
ties belonging  to  the  testator's  estate,  is  a 
specific  bequest,  where  the  testator  was  the 
owner  of  bonds,  mortgages,  and  other  securi- 
ties exceeding  the  amount  bequeathed.  Blun- 
dell  v.  Pope,  (N.  J.  1890)  21  Atl.  Rep.  456. 

1.  Bequest  of  Money  Payable  Out  of  Designated 
Stock. —  Lambert  v.  Lambert,  11  Ves.  Jr.  607. 
See  Martin  v.  Osborne,  85  Tenn.  420,  holding 
that  a  legacy  of  "  $10,000  in  such  cash,  stocks, 
notes,  or  bonds  as  I  may  leave,"  is  not  specific. 

2.  See  supra,  this  section,  General  Legacies  — 
Instances  of  General  Legacies. 

3.  Bequest  of  All  Stocks  of  Specified  Kind  Held 
Specific.  —  Stephenson  v.  Dowson,  3  Beav.  342. 

Thus,  a  bequest  of  "  all  the  mill  stock  and 
bank  stock  remaining  in  my  name  after  the 
decease  of  my  said  wife,"  to  whom  the  use  of 
the  stocks  was  bequeathed  for  life,  has  been 
held  to  be  specific.  Tomlinson  v.  Bury,  145 
Mass.  346,  1  Am.  St.  Rep.  464. 

4.  All  Devises  Held  Specific  in  England.  —  For- 
rester v.  Leigh,  Ambl.  173;  Mirehouse  v. 
Sraife,  2  Myl.  &  C.  695;  Keeling  v.  Brown  5 
Ves  Jr  359;  Nannock  v.  Horton,  7  Ves.  Jr. 
399;  Milnes  v.  Slater,  8  Ves.  Jr.  305;  Broome 
v.  Monck,  10  Ves.  Jr.  605. 

A  devise  of  land  to  be  sold  and  divided 
among  certain  persons  makes  them  specific 
legatees.  Page  v.  Leapingwell,  18  Ves  Jr. 
463;  Newbold  v.  Roadknight,  1  Russ.  &  M. 
677. 
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5.  Devise  of  Lease  for  Years  Held  Specific.  — 

Long  v.  Short,  1  P.  Wms.  403;  Symons  v. 
James,  2  Y.  &  C.  Ch.  301. 

6.  Bequest  of  Tithes  Held  Specific.  —  Rudstone 
v.  Anderson,  2  Ves.  418;  Hone  v.  Medcraft,  1 
Bro.  C.  C.  263. 

7.  Devise  of  Rent  Charge  or  Annuity  Amounting 
to  an  Interest  in  Land.  —  Long  v.  Short,  1  P. 
Wms.  403;  Creed  v.  Creed,  11  CI.  &  F.  491,  1 
Dr.  &  War.  416;  Davenhill  v.  Fletcher.  Ambl. 
244;  Patching  v.  Barnett,  51  L.  J.  Ch.  74-  See 
Poole  v.  Heron,  42  L.  J.  Ch.  348. 

8.  Rent  Charge  or  Annuity  Not  Amounting  to 
Interest  in  Land.  —  Savile  v.  Blacket,  1  P.  Wms. 
778-  Mann  v.  Copland.  2  Madd.  223;  Livesay 
v.  Redfern,  2  Y.  &  C.  Exch.  90;  Fowler  v. 
Willoughby,  2  Sim.  &  St.  354;  Colvile  v.  Mid- 
dleton,  3  Beav.  570;  Willox  v.  Rhodes,  2  Russ. 
452;  Davies  v.  Ashford,  15  Sim.  42;  Paget  v. 
Huish,  1  Hem.  &  M.  663. 

9.  See  the  title  Wills. 

10.  Devise  of  Lands  Held  Specific  under  Present 
English  Statute.  —  Hensman  v.  Fryer,  L.  R.  3 
Ch.  420,  reversing  L.  R.  2  Eq.  627;  Lancefield 
v.  Iggulden,  L.  R.  10  Ch.  136. 

Earlier  English  decisions  held  that  by  virtue 
of  the  Wills  Act  the  residuary  devise  ceased  to 
be  specific.  Dady  v.  Harttidge,  1  Drew.  & 
Sm.  236;  Barnewall  v.  Iremonger,  I  Drew.  & 
Sm  255-  Rotheram  v.  Rotheram,  26  Beav. 
465'  Bethell  v.  Green,  34  Beav.  302;  Rodhouse 
v.  Mold,  35  L.  J.  Ch.  67. 

11.  Rule  that  All  Devises  Are  Specific  Not  Appli- 
cable to  After-acquired  Land  in  United  States- 
Kelly  v.  Richardson,  100  Ala.  584:  Blaney  v. 
Blanev,  1  Cush.  (Mass.)  107;  Hays  v.  Jackson, 
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though  in  some  states  it  has  been  declared  that  the  English  rule  obtains.1 

(5)  Growing  Crops  on  Land  Devised.  —  Kx.  common  law  crops  growing  on 
land  devised  passed  to  the  devisee,  not  as  a  parcel  thereof,  but  on  the  pre- 
sumed intention  of  the  devisor  that  he  who  takes  the  land  should  also  take 
the  crops  growing  on  it.3  This  rule  of  the  common  law  has  been  changed  in 
some  jurisdictions  by  statutes  which  provide  that  growing  crops  shall  go  to 
the  executor  or  administrator  to  be  applied  and  distributed  as  a  part  of  the 
personal  estate  of  the  testator  or  intestate.3  But  if  land  is  devised  in  such 
form  as  to  convey  a  crop  growing  thereon  to  the  devisee,  such  crop  has  then 
to  be  put  on  the  footing  of  a  chattel  specifically  bequeathed.4 

3.  Demonstrative  Legacies  —  a.  Definition.  —  A  demonstrative  legacy  is  a 
gift  of  money  or  other  fungible  goods  charged  on  a  particular  fund  in  such  a 
way  as  not  to  amount  to  a  gift  of  the  corpus  of  the  fund  or  to  evince  an  intent 
to  relieve  the  general  estate  from  liability  in  case  the  fund  fails.5 

b.  Characteristics  and  Incidents.  —  A  demonstrative  legacy  partakes 
of  the  nature  of  both  specific  and  general  legacies  in  certain  respects.  On  the 
one  hand,  it  resembles  a  specific  legacy  in  that  it  is  given  out  of  a  particular 
fund,  and  is  not  subject  to  abatement  with  general  legacies  on  a  deficiency  of 
assets,6  except  to  the  extent  that  it  is  to  be  treated  as  a  general  legacy  after 
the  fund  designated  for  its  payment  has  been  exhausted.7  On  the  other  hand, 
a  demonstrative  legacy  is  so  far  general  that  it  is  not  adeemed  if  the  particu- 
lar fund  be  called  in  or  fail,  but  in  that  event  the  legacy  is  payable  out  of  the 
general  assets;8  and  it  is  also  general  in  the  respect  that  it  is  merely  a  gift  of 

Tennessee.  —  Martin  v.  Osborne,  85  Tenn. 
420. 

Virginia.  —  Morriss  v.  Garland,  78  Va.  215. 
Whenever  it  can  be  inferred  from  the 
language  of  the  will  that  the  testator's  inten- 
tion was  to  give  the  legatee  a  specified  sum, 
not  necessarily  out  of  a  particular  fund,  al- 
though incidentally  and  primarily  so,  but  irre- 
spective of  it,  the  gift  will  be  construed  as  a 
demonstrative  instead  of  a  specific  legacy. 
Le  Grice  v.  Finch,  3  Meriv.  50. 

The  California  Statute  provides  that  "  a  legacy 
is  demonstrative  when  the  particular  fund  or 
personal  property  is  pointed  out  from  which  it 
is  to  be  taken  or  paid."  Apple's  Estate,  66 
Cal.  432. 

6.  Similarity  Between  Demonstrative  and  Speci- 
fic  legacies.  —  Smith  v.  Fitzgerald,  3  Ves.  &  B. 
2;  Mullins  v.  Smith,  1  Drew.  &  Sm.  204;  Dugan 
v.  Hollins,  11  Md.  77;  Gelbach  v.  Shively,  67 
Md.  498;  Crawford  v.  McCarthy,  159  N.  Y. 
519;  Walls  v.  Stewart,  16  Pa.  St.  275;  Arm- 
strong's Appeal,  63  Pa.  St.  312;  Morriss  v. 
Garland,  78  Va.  215. 

7.  Demonstrative  Legacy  Abatable  as  to  Amount 
Unpaid  After  Exhausting  Fund  Designated. — 
Mullins  v.  Smith,  1  Drew.  &  Sm.  204;  Gelbach 
v.  Shively,  67  Md.  498. 

8.  Demonstrative  Legacies  Not  Subject  to  Ademp- 
tion—  England.  —  Smith  v.  Fitzgerald,  3  Ves. 
&  B.  2;  Savile  v.  Blacket,  1  P.  Wms.  777; 
Kirby  v.  Potter,  4  Ves.  Jr.  748;  Sibley  v. 
Perry,  7  Ves.  Jr.  522;  Le  Grice  v.  Finch,  3 
Meriv.  50;  Mann  v.  Copland,  2  Madd.  223; 
Fowler  v.  Willoughby,  2  Sim.  &  St.  354;  Willox 
v.  Rhodes,  2  Russ.  452. 

Alabama.  —  Maybury  v.  Grady,  67  Ala.  147. 
Maryland.  —  Dugan  v.  Hollins,  ll  Md.  77; 
Gelbach  v.  Shively,  67  Md.  498. 

Minnesota.  —  Merriam  v.  Merriam,  (Minn. 
1900)  83  N.  VV.  Rep.  162. 

New  York.  —  Giddings  v.  Seward,  16  N.  Y. 
365;  Crawford  v.  McCarihy,  159  N.  Y.  519; 
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6  Mass.  149;  Brigden  v.  Cheever,  10  Mass. 
450;  Farnum  v.  Bascom,  122  Mass.  282; 
Humes  v.  Wood,  8  Pick.  (Mass.)  478;  Floyd  v. 
Floyd,  29  S.  Car.  102;  Gallagher  v.  Redmond. 
64  Tex.  622;  Lake  v.  Copeland,  82  Tex.  464,  9 
Tex.  Civ.  App.  39. 

In  McFadden  v.  Hefley,  28  S.  Car.  317,  13 
Am.  St.  Rep.  675,  it  was  said  to  be  an  open 
question  in  South  Carolina  since  the  statute  of 
1858,  whether  every  devise  of  real  estate  is 
specific. 

1.  Wallace  v.  Wallace,  23  N.  H.  149. 

2.  Devise  of  Land  Passes  Growing  Crops  at  Com- 
mon Law.  —  Cooper  v.  Woolfitt,  2  H.  &  N.  122; 
West  v.  Moore,  8  East  339;  Bradner  v.  Faulk- 
ner, 34  N.  Y.  347. 

3.  Statutory  Rule  as  to  Growing  Crops.  —  See 
the  title  Executors  and  Administrators,  vol. 
11,  p.  844,  paragraph  Growing  Crops.  See  also 
the  various  local  statutes. 

4.  Devise  in  Form  to  Pass  Growing  Crop  — 
Effect. —  Stall  v.  Wilbur,  77  N.  Y.  158. 

5.  Demonstrative  Legacy  Defined  —  England.  — 
Kirby  v.  Potter,  4  Ves.  Jr.  748;  Sibley  v.  Perry, 

7  Ves.  Jr.  522. 

United  States.  —  Ives  v.  Canby,  48  Fed.  Rep. 
721. 

Alabama.  —  Gilmer  v.  Gilmer,  42  Ala.  9; 
Harper  v.  Bibb,  47  Ala.  547. 

Iowa.  —  Newcomb  v.  Fitch,  98  Iowa  175. 

Maryland.  —  Gelbach  v.  Shively,  67  Md.  498. 

Minnesota.  —  Merriam  v.  Merriam,  (Minn. 
1900)  83  N.  W.  Rep.  162. 

New  Jersey.  —  Norris  v.  Thomson,  16  N.  J. 
Eq.  222. 

New  York.  —  Giddings  v.  Seward,  16  N.  Y. 
365;  Newton  v.  Stanley,  28  N.  Y.  61;  Craw- 
ford v.  McCarthy,  159  N.  Y.  519. 

Ohio.  —  Rote  v.  Warner,  17  Ohio  Cir.  Ct. 
342,  9  Ohio  Cir.  Dec.  536. 

Pennsylvania.  —  Balliet's  Appeal,  14  Pa.  St. 
451;  Walls  v.  Stewart,  16  Pa.  St.  281;  Arm- 
strong's Appeal,  63  Pa.  St.  312. 
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quantity,  not  amounting  to  a  gift  of  the  fund  designated  for  its  payment  or 
any  aliquot  part  thereof,  the  mention  of  the  fund  being  considered  rather 
by  way  of  demonstration  than  condition.1 

7  The' criterion  in  all  cases  is  that  it  must  appear  distinctly  by  the  wiU  that  the 
testator  intended  the  legatee  to  have  the  legacy  at  all  events.8  While  this 
principle  is  perfectly  well  settled,  it  is  obvious  that  minds  may  differ  as  to 
what  constitutes  evidence  of  such  intention  on  the  part  of  the  testator,  and 
such  diversity  of  opinion  actually  does  exist. 

.Instances  of  Demonstrative  Legacies. -A  legacy  is .demonstra- 
tive'"where  money  is  given  "  out  of"  a  specified  fund  as  in  the  case  of  a 
bluest  of  a  certain  sum  out  of  a  particular  debt  due  the  testator  *  or  out  of 
deSted  stocks  or  other  securities  *  or  payable  out  of  or  charged  on  land  • 
or  any  other  specified  part  of  the  testator's  estate. 

Demonstrative1  Annuities.  -  An  annuity,  like  a  legacy,  may  be  demonstrative, 


Enders  v.  Enders,  2  Barb.  (N.  Y.)  362;  Walton 
v.  Walton,  7  Johns.  Ch.  (N.  Y.)  262. 

Pennsylvania.  —  Balliet's  Appeal,  14  fa.  bt. 
451;  Welch's  Appeal,  28  Pa,  St.  363;  Arm- 
strong's Appeal,  63  Pa.  St.  312. 

Virginia.  —  Morriss  v.  Garland,  78  Va.  215. 
1.  Demonstrative  Legacies  Merely  Gifts  of 
Quantity.  -  Mann  v.  Copland,  2  Madd.  223; 
Smith  v.  Fitzgerald,  3  Ves.  &  B.  2;  Walls  v. 
Stewart,  16  Pa.  St.  275-  _  ,  „  .  , 
If  There  Is  an  Independent  Gift  of  Money,  fol- 
lowed by  a  direction  to  pay  it  out  of  certain 
specific  moneys,  the  legacy  is  demonstrative. 
Roberts  v.  Pocock,  4  Ves.  Jr.  150;  Acton  v. 
Acton,  1  Meriv.  178. 

2  Intent  of  Testator  the  Criterion.  —  Savile  v. 
Blacket,  1  P.  Wins.  777;  Masters  v.  Masters, 
1  P  Wms.  421;  Atty.-Gen.  v.  Parkin,  Ambl. 
e66-  Mann  v.  Copland,  2  Madd.  223;  Fowler 
v  Willoughby,  2  Sim.  &  St.  354;  Willox  v. 
Rhodes,  2  Russ.  452;  Colvile  v  Middle  ton  3 
Beav.  570;  Walton  v.  Walton,  7  Johns.  Ch  (N 
Y  )  258-  M.  E.  Church  v.  Hebard,  28  N.  Y. 
App.  Div.  548;  Lake  v.  Copeland,  82  Tex. 

4  iii  Stanley  v.  Potter,  2  Cox  Ch.  180,  there  is 
an  observation  by  Lord  Thurlow  that  the  ques- 
tion in  these  cases  does  nol  turn  on  the  inten- 
tion of  the  testator.  _ 

This  observation,  however,  is  opposed  to  the 
very  decided  weight  of  authority.  See  the 
remarks  of  Chancellor  Kent  in  Walton  v.  Wal- 
lon, 7  Johns.  Ch.  (N.  Y.)  258. 

3  Evidence  of  Intent. —  See  Dickin  v.  Ed- 
wards, 4  Hare  273,  which  Sir  James  Wig  ram 
says  that  "  it  may  be  difficult  in  some  of  the 
reported  cases  to  discover  the  evidence  of  that 
separate  and  independent  intention  which  the 
court  has  ascribed  to  the  testator,  rather  than 
allow  the  objects  of  their  bounty  to  be  disap- 

POInl Williams  v.  Hughes,  24  Beav.  474,  the 
testatrix  having  a  power  of  appointment  over 
the  property  of  her  deceased  brother,  subject 
to  a  life  interest,  gave  some  legacies  out  of  the 
brother's  estate,  payable  on  the  death  of  the 
life  beneficiary.  By  a  codicil  she  directed 
such  legacies  to  be  paid  immediately  after  her 
own  death,  in  common  with  other  legacies 
which  were  payable  out  of  her  own  estate.  It 
was  held  that  the  provision  of  the  codicil  mak- 
ing such  legacies  payable  immediately  on  the 
death  of  the  testatrix  evinced  an  intention  that 
they  should  be  paid  at  all  events,  and  there 


fore  they   were  held  to  be  demonstrative 

legacies. 

As  to  various  facts  which  have  been  held  to 
be  evidence  of  the  intent  in  question,  see  the 
cases  cited  in  the  next  preceding  note. 

4.  Bequest  of  Money  Out  of  Debt  Due  Testator. 
—  Smith  v.  Fitzgerald,  3  Ves.  &  B.  2;  Vickers 
v.  Pound,  6  W.  R.  580,  4  Jur.  N.  S.  543-  6  H.  L. 
Cas.  885. 

6.  Bequest  of  Money  Out  of  Stock,  etc.  —  Kirby 

v  Potter,  4  Ves.  Jr.  748;  Deane  v.  Test,  9 
Ves.  Jr.  146;  Gillaume  v.  Adderley,  15  Ves. 
Jr.  384;  Lambert  v.  Lambert,  11  Ves.  Jr.  607; 
Bradford  v.  Brinley,  145  Mass.  81. 

Where  the  Gift  Is  Not  "Out  of"  but  "Of" 
merely,  as  "  £100  of  my  funded  property,"  it 
is  equivalent  to  a  gift  of  money  out  of  stock, 
and  is  therefore  demonstrative,  unless  the 
testator  estimated  his  stocks  in  money.  Lam 
bert  v.  Lambert,  11  Ves.  Jr.  607;  Ives  v.  Canby, 
48  Fed.  Rep.  721. 

But  if  he  estimated  his  stocks  in  money,  it 
seems  that  such  a  bequest  will  be  regarded 
as  specific.  See  supra,  this  seel  ion,  Specific 
Legacies  and  Devises. 

Legacy  Payable  "in"  Stocks.  —  A  pecuniary 
legacy  payable  in  stocks,  or  partly  in  money 
and  partly  in  stocks  at  a  certain  valuation 
(e.  g.,  $10,000,  payable  $7,000  in  money  and 
$3  000  in  certain  stocks  at  par),  is  a  demon- 
strative legacy.  Rote  v.  Warner,  17  Ohio  Cir. 
Ct.  342,  9  Ohio  Cir.  Dec.  536;  Boykin  v.  Boy- 
kin,  21  S.  Car.  513;  Martin  v.  Osborne,  85 
Tenn.  420. 

6  Legacy  Payable  Out  of  or  Charged  on  Land. 

—  Savile  v.  Blacket,  1  P.  Wms.  778.  See  Cor- 
bin  v.  Mills,  19  Gratt.  (Va.)  438. 

7.  Bequest  of  Money  Out  of  Testator's  Interest 
in  Partnership.  —  Day  v.  Harris,  1  Ont.  147- 

Bequest  of  Money  "in  Notes."  —  In  Frank  v. 
Frank,  71  Iowa  646,  the  testator  gave  a  stated 
sum  of  money  to  each  of  several  persons 
named,  stating  that  "  this  amount  is  in  notes 
such  as  the  executrix  of  my  will  may  turn  out 
to  them."  The  court  held  that  the  legacy  was 
demonstrative.  .  _ 

Desire  that  Executors  Should  Pay  Out  of  Speci- 
fied Fund.  —  A  legacy  was  held  demonstrative 
where  the  testator  gave  a  certain  sum  to  the 
legatees,  staling  that  "  I  desire  my  executors 
to  pay  the  same  over  to  them  out  of  my  life 
insurance  money  payable  to  my  executor  as 
soon  as  collected."  Byrne  v.  Hume,  86  Mich. 
546. 
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either  where  there  is  a  clear  gift  of  an  annuity  distinct  from  a  direction  to  set 
apart  a  fund  to  secure  it,1  or  where  the  annuity  is  charged  on  the  income  of  the 
general  estate,  and  an  intent  appears  from  the  words  of  the  will  as  interpreted 
by  the  circumstances  of  the  testator,  that  the  annuity  on  deficiency  of  income 
is  to  be  paid  from  the  principal.3 

4.  Residuary  Legacies  and  Devises  —  a.  Definition.  —  A  residuary  legacy 
or  devise  is  a  testamentary  disposition  of  all  the  testator's  personal  estate  or 
real  estate  respectively,  not  otherwise  effectually  disposed  of  by  the  will.3 

b.  What  Constitutes  Residuary  Legacy  or  Devise.  —  No  particular 
form  of  words  is  necessary  to  create  a  good  residuary  bequest.  It  is  sufficient 
that  an  intent  to  dispose  of  the  residue  should  clearly  appear,4  and,  in  order 
to  prevent  intestacy  as  to  any  part  of  the  estate,  a  presumption  arises  in  favor 
of  the  residuary  legatee  as  against  every  one  except  the  particular  legatees.5 
It  is  not  necessary  to  use  the  word  "  residue  "  or  similar  expression  in  order 
to  constitute  a  residuary  clause  ;  6  and  on  the  other  hand  such  words  will  not 
of  themselves  make  a  residuary  clause,  but  it  may  appear  by  the  context  that 
the  testator  referred  to  a  particular  portion  of  his  estate,  part  of  which  was 
bequeathed  to  other  persons.7 

Partial  Enumeration  —  Doctrine  of  Ejusdem  Generis.  —  It  is  laid  down  as  one  of  the 
rules  of  construction  that  general  words  following  words  of  a  more  particular 
character  are  regarded  as  limited  in  their  meaning  by  such  particular  words, 
provided  a  contrary  intent  does  not  appear  on  a  consideration  of  the  entire 
instrument;  but  it  seems  that  the  modern  tendency  of  the  courts  is  to  con- 
strue general  words  in  their  ordinary  sense,  unless  there  is  something  in  the 

(Eng.)  43;  In  re  Pringle,  17  Ch.  D.  819;  In  re 
Cadogan,  25  Ch.  D.  154;  In  re  Bassett,  L.  R. 
14  Eq.  54;  In  Goods  of  White,  7  P.  D.  65;  In 
Goods  of  Cadge,  L.  R.  1  P.  &  D.  543;  In 
Goods  of  Sharman,  L.  R.  1  P.  &  D.  661; 
In  Goods  of  Scarborough.  30  L.  J.  P.  85;  In 
Goods  of  Bloomfield,  31  L.  J.  P.  119. 

California.  —  Matter  of  Miller,  48  Cal.  165, 
17  Am.  Rep.  422. 
Illinois.  —  Decker  v.  Decker,  121  111.  341. 
Massachusetts. —  Wilbar  v.  Smith,  5  Allen 
(Mass.)  194;  Prescott  v.  Prescott,  7  Met. 
(Mass.)  141;  Laing  v.  Barbour,  119  Mass.  523; 
Barilett  v.  Houdlette,  147  Mass.  25. 

New  York.  —  Smith  v.  Edwards.  88  N.  Y. 
92;  Newell  v.  Toles,  17  Hun  (N.  Y.)  76;  Dele- 
hanly  v.  St.  Vincent's  Orphan  Asylum  Soc, 
56  Hun  (N.  Y.)  55;  Harrison  v.  Jewell,  2  Dem. 
(N.  Y.)  37;  Matter  of  Drowne,  1  Connoly  (N. 
Y.)  163;  Lamb  v  Forsyth,  (Ct.  App.)  43  N.  Y. 
St.  Rep.  112. 

South  Carolina.  —  Peay  v.  Barber,  1  Hill  Eq. 
(S.  Car.)  95. 

Compare  the  bequests  in  the  following  cases 
which  were  held  not  to  constitute  the  donees 
residuary  legatees:  Ommanney  v.  Butcher, 
T.  &  R.  260;  Wrench  v.  Jutting,  3  Beav.  521; 
Bortbn  v.  Dunbar,  2  Giff.  221,  2  De  G.  F.  &  J. 
338;  Hastings  v.  Hane,  6  Sim.  67;  In  Goods 
of  Aston,  6  P.  D.  203. 

5.  Presumption  in  Favor  of  Residuary  Legatee. 

—  Leake  v.  Robinson,  2  Meriv.  386;  Booth  v. 
Booih,  4  Ves.  Jr.  407;  Dulany  v.  Middleton, 
72  Md.  76;  Sandford  v.  Blake,  45  N.  J.  Eq. 
248.  See  also  Leeming  v.  Sherralt.  2  Hare  14; 
Pearman  v.  Pearman,  33  Beav.  396. 

6.  Use  of  Word  "  Residue,"  etc.,  Not  Necessary 
to  Constitute  Residuary  Clause.  —  Striewig's  Es- 
tate, 169  Pa.  St.  61. 

7.  Use  of  Word  "Residue,"  etc.,  Not  Conclusive. 

—  Pittman's  Estate,  182  Pa.  St.  355. 
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1.  Demonstrative  Annuities  —  Gift  of  Annuity 
Distinct  from  Direction  to  Set  Apart  Fund.  — 

Brigtit  v.  Larcher,  3  De  G.  &  J.  148;  Wright 
v.  Callender,  2  De  G.  M.  &  G.  652;  Car- 
michael  v.  Gee,  5  App.  Cas.  588. 

2.  Annuity  Charged  on  Income  of  General  Es- 
tate.—  Pierrepont  v.  Edwards,  25  N.  Y.  128. 
Compare  Delaney  v.  Van  Aulen,  84  N.  Y.  16. 

3.  Definition.  —  See  Bouv.  Law  Diet.,  title 
Legacies,  and  the  various  other  law  diction- 
aries. 

Statutory  Definition.  —  The  California  statute 
gives  the  following  definitions:  "  A  residuary 
legacy  embraces  only  that  which  remains  after 
all  the  [other]  bequests  of  the  will  are  dis- 
charged." Williams's  Estate,  112  Cal.  521, 
53  Am.  St.  Rep.  224. 

4.  No  Particular  Form  of  Words  Required.  — 
Bland  v.  Lamb,  2  Jac.  &  W.  399;  Hearne  v. 
Wigginton,  6  Madd.  120;  Fleming  v.  Burrows, 
1  Russ.  276;  Parks  v.  Kimes,  100  Ind.  148; 
Morton  v.  Woodbury,  153  N.  Y.  243;  Matter 
of  Tompkins,  154  N.  Y.  634,  modifying  10  N. 
Y.  App.  Div.  572. 

A  bequest  of  the  entire  estate  subject  to 
the  bequests  hereafter  made,"  is  a  resid- 
uary   bequest.     Drake    v.    Ellman,   80  Ky. 
434- 

The  Word  "Balance"  may  be  used  as  the 
equivalent  of  "  residue."  Thus  where  a  tes- 
tator, after  making  particular  bequests,  di- 
rects that  the  "  balance  "  be  divided  among 
certain  persons,  such  persons  are  residuary 
legatees.  Davis  v.  Hutchings,  8  Ohio  Cir. 
Dec.  52. 

Miscellaneous  Instances  of  Residuary  Bequests 

—  England.  —  Leighton  v.  Bailie,  3  Myl.  &  K. 
267;  Boys  v.  Morgan,  9  Sim.  289,  3  Myl.  &  C. 
661;  Rogers  v.  Thomas,  2  Keen  8;  Dowson  v. 
Gaskoin,  2  Keen  14;  Legge  v.  Asgill,  1  T.  & 
R.  266,  note  a;  Avison  v.  Simpson,  Johns.  Ch. 
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instrument  which  requires  the  general  words  to  be  limited  ^things  ejusde  m 
veneris  with  those  which  have  been  specifically  mentioned  before.  It  is 
fccTrdinX  held  that  where  the  language  used  in  a  wi  is  broad  enough  in  its 
ordina  y  sense  to  carry  the  residue  of  the  estate,  it  will  be  construed  accord- 
n\gly  unless  it  appeals  from  the  whole  will  that  the  testator  must  have 
intended  to  use  the  general  words  in  a  limited  and  restricted  sense. 

Be  jests  Made  After  Residuary  Clause.  -  The  fact  that  the  testator,  after  a  XtM  du- 
arv  clause  made  other  bequests,  does  not  deprive  the  residuary  clause  of  its 
character \  such,  because  it  often  happens  that  after  a  comp  ete  disposition 
of  real  or  personal  estate,  the  testator  wishes  to  give  other  particular  legacies.* 

?  WHAT  PASSES  BY  Residuary  Bequest.     The  residuary  clause  passes 
all  the  property  of  the  testator  that  is  not  otherwise  disposed  of  by  the  will, 
unless  the  words  used  show  an  intention  to  exclude  from  the  operation  of  the 


1  Rule  of  Ejusdem  Generis.  —  See  the  title 

Interpretation  and  Construction,  vol.  17, 

P'  2  Application  of  Rule  of  Ejusdem  Generis  — 
Intent  to  Be  Gathered  from  Whole  Will.  —  Parker 
v  Marchant,  1  Y.  &  C.  Ch.  290;  Fleming  v.  Bur- 
rows 1  Russ.  276;  Bennet  v.  Batchelor,  3  Bro. 
C  C  '28-  O'Toole  v.  Browne,  3  El.  &  Bl.  572,  77 
E  C  L'  572-  In  Goods  of  Jupp,  (1891)  P.  300; 
Taubenhan  v.  Dunz,  20  111.  App.  262,  affirmed 

12 3. Requests  Made  After  Residuary  Clause.— 

Dobson  v.  Bowness,  L.  R.  5  Eq.  408. 

Position  of  Residuary  Clause.  —  The  position 
in  ihe  will  of  the  residuary  clause  may  some- 
times aid  to  interpret  it  or  the  other  provisions, 
but  if  the  intent  of  the  testator  is  manifest  its 
position  will  not  affect  its  validity  Wyman 
v  Woodbury,  86  Hun  (N.  Y.)  277,  affirmed  153 
N  Y  243;  Dickson's  Estate,  7  Pa.  Dist.  699. 

4  What  Passes  under  Residuary  Clause  —  In 
General  -  England.  —  Carter  v.  Taggart,  16 
Sim  423;  Bland  v.  Lamb,  2  Jac.  &  W.  399; 
Brown  v.  Higgs,  4  Ves.  Jr.  708;  Kennell  v 
Abbott  4  Ves.  Jr.  802;  Cambridge  v.  Rous,  8 
Ves  Tr  12-  Bird  v.  Le  Fevre,  15  Ves.  Jr.  589; 
Roberts  v.  Cooke,  16  Ves.  Jr.  451;  M'Leod  v. 
Drummond,  17  Ves.  Jr.  167;  Smith  v.  Fitz- 
gerald. 3  Ves.  &  B.  3;  Reynolds  v.  Kortnght, 
18  Beav  417;  Bush  v.  Cowan,  32  Beav.  228; 
Tones  v  Mitchell,  1  Sim.  &  St.  294;  Easum  v. 
Appleford,  5  Myl.  &  C.  56:  Leake  v.  Robinson, 

2  Meriv  363;  Andree  v.  Ward,  1  Russ.  260; 
Legge  v.  Asgill.  I  T.  &  R.  266,  note  a;  In  re 
Clark,  1  Ch.  D.  497-        ,      ,  _  . 

California.  —  Matter  of  Upham,  127  Cal.  90. 
Connecticut.  —  Greene    v.   Dennis,  6  Conn. 

^Georgia.  —  Welman  v.  Neufville,  75  Ga.  124. 

Kentucky.—  Cunningham  v.  Cunningham, 
18  B  Mon.  (Ky.)  19.  68  Am.  Dec.  718:  Gore  v. 
Stevens,  I  Dana  (Ky.)  201,  25  Am.  Dec.  141. 

Maine,  —  Drew  v.  Wakefield,  54  Me.  291. 

Maryland.  —  Trippe  v.  Frazier,  4  Har.  &  J. 
(Md  )  '446;  O'Neale  v.  Ward,  3  Har.  &  M. 
(Md  )  93-  Helms  v.  Franciscus,  2  Bland  (Md.) 
K44  20  Am.  Dec.  402;  Barnum  v.  Barnurn,  42 
Md.  312;  Buchanan  v.  Lloyd,  64  Md.  306;  Reid 
v.  Walbach,  75  Md.  205. 

Massachusetts.  —  Prescott  v.  Prescott,  7 
Met  (Mass.)  141;  Hayden  v.  Stoughton,  5  Pick. 
(Mass.)  537;  Brigham  ^  Shattuck,  10  Pick 
(Mass.)  308;  Clapp  v.  Sloughton.io  Pick.  (Mass.) 
463-  Thayer  v.  Wellington,  9  Allen  (Mass.) 
283   85  Am.  Dec.  753;  Bigelow  v.  Gillott,  123 


Mass.  107;  Tomlinson  v.  Bury,  145  Mass.  346, 
1  Am.  St.  Rep.  464.  „m    .  ,  „ 

Mississippi.—  Vick  v.  M'Damel,  3  How. 
(Miss  )  337-  Morris  v.  Henderson,  37  Miss.  492; 
Barton  v.  King,  41  Miss.  288;  Vaiden  v. 
Hawkins,  59  Miss.  406. 

New  Hampshire.  —  Mathes  v.  Smart,  51  M. 
H.  438;  Tappan's  Appeal,  55  N.  H.  317; 
Vandewalker  v.  Rollins,  63  N.  H.  460;  Burke 
v.  Stiles,  65  N.  H.  163.  _ _  _ 

New  Jersey.  —  Tindall  v.  Tindall,  24  N.  J. 
Eq.  512;  Barnet  v.  Barnet,  40  N.  J.  Eq.  380; 
Slout  v.  Stout,  44  N.  J.  Eq.  479-  VT 

New  York.  —  Riker  v.  Cornwell,  113  N.  Y. 
115:  Hulin  v.  Squires,  63  Hun  (N.  YO352; 
Wyman  v.  Woodbury,  86  Hun  (N.  Y.)  277, 
affirmed  153  N.  Y.  243;  James  v.  James,  4 
Paige  (N.  Y.)  115;  Van  Kleeck  v.  Reformed 
Dutch  Church,  6  Paige  (N.  Y.)  600;  King  v. 
Strong,  9  Paige  (N.  Y  )  94,  affirming  3  Edw 
(N.  Y.)  79;  Banks  v.  Phelan,  4  Barb.  (N.  Y.) 
80;  Thompson  v.  Thompson,  3  Dem.  (N.  Y.) 

North  Carolina.  —  Davie  v.  King,  2  Ired. 
Eq.  (37  N.  Car.)  203;  Taylor  v.  Lucas,  4 
Hawks  (11  N.  Car.)  215;  Allison  v.  Allison,  3 
Jones  Eq.  (56  N.  Car)  236;  Harkness  v.  Har- 
key,  91  N.  Car.  195.  „  . 

Pennsylvania.  —  Woolmer's  Estate,  3  Whart. 
(Pa.)  477;  Miller's  Appeal,  113  Fa.  St.  459- 

South  Carolina.  —  Bailey  V.  Wagner,  2 
Strobh.  Eq.  (S.  Car.)  I. 

Tennessee.  —  Darden  v.  Hatcher,  I  Coldw. 
(Tenn.)  513.  ...  . 

Virginia.  —  Frazier  v.  Frazier,  2  Leigh  (Va.) 
642;  Elcan  v.  Lancasterian  School,  2  Patt.  & 

H  TheVailure  of  the  Particular  Legacies  will  not 
defeat  a  gift  of  the  residue,  but  in  such  case 
the  residue  will  include  the  entire  estate  after 
the  payment  of  debts  and  the  expenses  of  the 
administration.  Matter  of  Miller,  161  N.  V 
71,  affirming  II  N.  Y.  App.  Div.  337- 

Remainder  after  Life  Estate. -Where  the 
income  of  a  fund  is  given  to  a  person  for  lite, 
or  property  is  given  for  life  without  expressly 
disposing  of  the  remainder,  the  principal  of 
such  fund  or  the  remainder  in  the  property 
after  the  termination  of  the  life  estate  wi  11 
pass  to  the  residuary  legatee.  Alfred  v. 
Marks,  49  Conn.  473:  Stout*.  Stout  44  N-  J- 
Eq  479;  Vreeland  v.  Van  Ryper,  17  N-  J-  M- 
134-  Power  v.  Cassidy,  79  N.  Y.  602,  35  Am. 
Rep.  550;  Lamb  v.  Forsyth,  (Ct.  App.)  43  N. 
Y.  St.  Rep.  112;  Matter  of  Pierce,  56  Wis.  560. 
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residuary  clause  some  part  of  the  estate, 1  it  being  the  rule  that  a  residuary 
clause  will  be  liberally  construed  in  order  to  prevent  intestacy.2  This  includes 
property  acquired  after  the  will  was  made,  if  it  appears  that  the  testator 
intended  his  will  to  operate  on  after-acquired  property,3  and  legacies  and 
devises  that  lapse  or  otherwise  fail  for  any  reason,4  and  real  estate  also  may 
pass  by  a  residuary  clause  without  a  specific  description.5 

Property  Subject  to  Power  of  Appointment.  —  A  general  residuary  bequest  will 
operate  as  an  execution  of  a  power  of  appointment  by  will,  unless  it  appears 
that  the  testator  did  not  intend  thereby  to  execute  the  power.6 


And  so/too,  a  residuary  bequest  will  include 
the  principal  of  a  fund  between  the  end  of  a 
life  estate  and  the  exercise  of  a  testamentary 
power  of  appointment  in  respect  to  it.  San- 
ford  -'.  Blake,  45  N  J  Eq.  247. 

But  if  the  Life  Tenant  Had  Power  to  Expend  the 
Whole  Fund  for  his  maintenance,  and  a  bal- 
ance remains  after  his  death,  it  has  been  held 
that  such  balance  will  not  pass  to  the  resid- 
uary legatee,  but  is  property  not  disposed  of 
by  the  will.  Noyes  v.  Pritchard,  148  Mass. 
140. 

Increase  of  Trust  Fund.  —  Where  a  trust  fund 
of  a  fixed  amount  is  invested  any  increase  in 
the  value  of  the  securities  in  which  the  invest- 
ment is  made  will  pass,  after  the  termination 
of  the  trust,  to  the  residuary  legatee.  Mid- 
dleton's  Appeal,  103  Pa.  St.  92. 

Residuum  of  Residuum. —  In  U.  S.  Trust  Co. 
v.  Black,  (Supm.  Ct.  Spec.  T.)  9  Misc.  (N.  Y.j 
disaffirmed  83  Hun  (N.  Y)  612,  the  will 
provided  for  the  creation  of  a  trust  fund  for 
the  life  of  the  beneficiary,  and  directed  that, 
at  his  death  without  leaving  issue,  the  prin- 
cipal of  said  trust  fund  should  form  a  part 
of  the  residuary  estate  and  "  be.disposed  of 
as  the  same  is  hereinafter  disposed  of." 
Other  bequesls  were  then  made,  followed 
by  a  direction  lo  the  executors  in  the  seventh 
clause  of  the  will  to  sell  "  all  the  rest,  residue 
and  remainder  "  of  the  estate,  and  out  of  the 
proceeds  lo  pay  certain  legacies  specified.  The 
eighth  clause  of  the  will  gave  to  certain  per- 
sons "  all  the  rest  and  residue  of  my  said  re- 
siduary estate  not  herein  otherwise  disposed 
of."  It  was  held  that  the  residuary  estate  re- 
ferred to  in  the  trust  clause  was  the  final  residue 
which  was  given  by  the  eighth  clause,  and  that 
the  residuary  legatees  named  in  the  eighth 
clause  were  entitled  to  the  trusi  fund  on  the 
death  of  the  cestui  que  trust  without  issue, 
though  the  "residue"  referred  to  in  the 
seventh  clause  was  insufficient  to  satisfy  the 
legacies  which  were  directed  lo  be  paid  out  of  it. 

1.  Intent  to  Limit  Residue  —  England.  —  Dav- 
ers  v.  Dewes,  3  P.  Wms.40;  Atty.-Gen.  v.  John- 
stone, Ambl  577;  Ommanney  v.  Butcher,  T.  & 
R.  260. 

Georgia.  —  Hughes  v.  Allen,  31  Ga.  483. 

Mississippi.  —  Mahorner  v.  Hooe,  9  Smed 
&  M.  (Miss.)  247,  48  Am.  Dec.  706. 

New  Jersey.  —  Den  v.  Snitcher,  14  N.  J.  L. 
53;  Birdsall  v.  Den,  20  N.  J.  L.  244. 

New  York.  —  King  v.  Woodhull,  3  Edw.  (M 
Y.)  79,  affirmed  9  Paige  (N.  Y.)  94. 

North  Carolina.  —  Sorrey  v.  Bright,  1  Dev. 
&  B.  Eq.  (21  N.  Car.)  113,  28  Am.  Dec.  584; 
Kirkpatrick  v.  Rogers,  6  Ired.  Eq.(4iN.  Car.) 
135;  Hudson  v.  Pierce,  8  Ired.  Eq.  143  N.  Car.) 
126. 

Pennsylvania.  —  Boards  of  Missions'  Apoeal 
91  Pa.  St.  507. 
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Thus,  a  will,  after  specifically  bequeathing 
the  various  articles  of  property  owned  by  the 
testator,  provided,  "  If  any  money  left  after  the 
expenses  are  paid,  give  my  bank  book  and 
money  to  C.  *  *  *  If  any  money  is  left  in 
the  house,  give  it  to  D."  It  was  held  that  the 
bequest  to  D.  was  expressly  limited  to  money 
that  might  be  in  the  house  at  the  death  of  the 
testator,  and  that  D.  was  not  entitled  to  take 
as  residuary  legatee  a  sum  of  money  awarded 
to  the  estate  and  received  by  the  personal  rep- 
resentative after  the  testator's  death.  As  to 
such  money  the  testator  was  held  to  have  died 
intestate.    Dickson's  Estate,  7  Pa.  Dist.  699. 

So  a  provision  in  a  residuary  clause,  lhat 
"  all  the  real  and  personal  estate  not  herein- 
before devised  or  bequeathed  "  shall  be  con- 
verted into  money  and  distributed,  was  held 
to  amount  to  an  express  exclusion  of  the  resid- 
uary devisee  from  the  surplus  of  rents  accru- 
ing from  the  devised  real  estate.  Gray  v. 
Corbit,  4  Del.  Ch.  135. 

Presumption  of  Intention.  —  The  intention  to 
include  is  presumed,  and  the  intention  to  ex- 
clude must  appear  from  the  will,  or  the  resid- 
uary legatee  or  devisee  will  lake  everything 
not  effectually  disposed  of.  Floyd  v.  Carow, 
88  N.  Y.  560.  See  also  Matter  of  Ryder,  41  N. 
Y.  App.  Div.  247;  Matter  of  Miner,  146  N.  Y. 
121,  affirming  72  Hun  (N.  Y.)  568. 

2.  Liberal  Construction  to  Prevent  Intestacy.  — 
Stout  v.  Stout,  44  N.  J.  Eq.  479. 

It  is  one  of  the  canons  of  construction  that 
ihe  testator  intended  to  dispose  of  his  entire 
estate.    Matter  of  Tompkins,  154  N.  Y.  634. 

And  see  generally  the  title  Wills. 

3.  Property  Acquired  After  Making  of  Will  — 
England.  —  Bland  v.  Lamb,  5  Madd.  412, 
affirmed  2  Jac.  &  W.  399;  Hearne  v.  Wiggin- 
ton,  6  Madd.  119;  Cox  v.  Bennett,  L.  R.  6  Eq. 
422;  Rose  v.  Rose,  17  Ves.  Jr.  347. 

United  Stales.  —  Hardenberg  v.  Ray,  33  Fed. 
Rep.  812. 

Illinois.  — Woman's  Union  Missionary  Soc. 
v.  Mead,  131  111.  338. 

Louisiana.  -  ■  Burnside's  Succession,  35  La. 
Ann.  708. 

Massachusetts.  —  Blaney  v.  Blaney,  1  Cush. 
(Mass.)  107. 

Missouri.  —  Hale  v.  Audsley,  122  Mo.  316. 

New  York.  —  Van  Cortlandt  v.  Kip,  1  Hill 
(N.  V.)  590. 

4.  See  infra,  this  title.  Lapsed,  Void,  Revoked, 
and  Refused  Legacies  and  Devises. 

5.  Real  Estate.  —  Doe  v.  Morgan,  6  B.  &  C. 
512,  13  E.  C.  L.  239;  Doe  v.  Langlands,  14 
East  37c  ;  Morris  v.  Henderson,  37  Miss.  492; 
Three  States  Lumber  Co.  v.  Rogers,  145  Mo. 
445;  McGovran's  Estate,  190  Pa.  St.  375. 

6.  Residuary  Bequest  as  Exercise  of  Power  of 
Appointment.  —  Cumston  v.  Bartlett,  149  Mass. 
243- 
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interest,  Income,  and  Dividends  accruing  on  the  estate  will  pass  to  the  residuary 
lCg  Even  Property  Which  the  Testator  Did  Not  Know  that  He  Owned,  and  which  for  that  rea- 

zss=s=:  ?&&»&z^jgzi 

i  •  whpthpr  the  second  bequest  is  to  be  regaiaea  as  gi\en  ui 
aadWoaVthe  first  ot  n  which  case  |?b  cumulative,  or  whether  the  second 
addition  to  rue  nrat       ,  as    substitute  (or  the  first,  that 

bTubst  u«l  afin  les^ct  to  the  thing"  bequeathed  »  The  term  "  subs. ,tu- 
is,  suBbiiij  i  fc  t    th        egacies  and  devises  where  there  is  a 

tIOK  Mm f resoec  to  the  legatee  or  devisee;  that  is,  where  a  legacy  or 
SdUe^TbS?hw»^a  to  'one1  person  is  afterwards  given  to  another  person 

inTRuLES  of  Construction  -  (i)  /«^«  */  Testator.  -  In  determin- 
ing whether  the  second  of  two  legacies  given  to  the  same  P^°n  18  ""^S 
or  not,  the  intention  of  the  testator  is  the  rule  of  construction  in  every  case 
h\  Ascertainment  of  Intention  —  (a)  Internal  Evidence-  aa.  In  General.  —  borne- 

the  legatee  to  take  both.6  iaTuniafre  used  in  giving  the  second 

M.  Language  Expressing  Intent.  —  1  he  language  usea  in  . 
'^gacy,  whether  there  are  two  testamentary  instruments  or  only^ ™?  fh™ 
that  die  testator  intended  it  as  a  substitute  for  the  firs  <"£W™^?ls 
ond  legacy  is  expressly  stated  to  be     in  full,     etc.,  of  previous  legacies, 

of  what  he  said  and  not  conjecture  and  argu- 
ments founded  on  probability,  it  is  clear  that 
almost  everything  must  depend  upon  the  par- 
ticular circumstances  of  each  case;  that  is 
upon  the  very  words  of  the  instrument;  and 
that  the  least  variation  in  these  may  produce 
a  very  wide  difference  in  the  result."  Guy  v. 
Sharp,  i  Myl.  &  K.  589. 

6.  Intent  Apparent  on  Face  of  Will  —  In  Gen- 
eral.—Manin  v.  Drinkvvater.  2  Beav.  215; 
Yockney  v.  Hansard,  3  Hare  620;  Russell  v. 
Dickson,  2  Dr.  &  War.  133;  Osborne  v.  Leeds, 
<  Ves  Tr  369;  Orrick  v.  Boehm,  49  Md.  72. 

7  Intent  to  Substitute  Shown  by  Language 
Used. -Orrick  v.  Boehm,  49  Md.  72  (bequest 
of  $3,ooo  to  M.  for  life,  remainder  to  her  heirs, 
and  a  bequest  of  the  same  sum  to  each  of  the 
children  of  J.,  of  whom  M.  was  one,  in  like 
manner"  as  the  bequest  to  M.).  See  also 
Dickison  v.  Dickison,  138  111.  54L  32  Am  St. 
Rep.  163;  Kyne  v.  Kyne,  48  Iowa  21;  Cham- 
bers v.  Chambers,  41  La.  Ann.  443;  Meeker  v. 

Meeker,  4  Redf.  (N.  Y.)  29.   

Bond  in  Nature  of  Testamentary  Provision.  —  In 
Graves  v.  Mitchell,  90  Wis.  306,  the  testator 
who  had  executed  a  bond  to  his  wife,  payable 
at  his  death  "  in  full  of  all  other  demands  of 
dewer  or  otherwise"  which  she  might  have 
against  his  property,  afterwards  made  a  will 
giving  his  wife  a  legacy  of  the  amount  named 
in  the  bond  "  in  lieu  of  all  other  allowances. 
It  was  held  that  the  legacy  was  intended  as  a 

substitute  for  the  bond.    r  a 

8.  Second  Legacy  "in  Full"  of  First.  -  Creve- 
ling  -,.  Jones,  21  N.  J.  L.  573.  reversing  19  «. 
J.  L.  127;  Mason  v.  M.  E.  Church,  27  N.  J. 

E Vscett  v.  Gohn,  4  Ont.  457.  the  testator 
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Statutory  Provisions.  —  The  rule  slated  in  the 
text  also  exists  by  statute  both  in  England 
and  in  the  United  States.    See  Stat.  1  Vict.,  c 
126,  §  27,  and  the  various  local  codes  and 
statutes  in  the  United  States. 

1  Interest,  Income,  and  Dividends.  —  Minot  v. 
Baker,  147  Mass.  348,  9  Am.  St.  Rep.  713; 
Matter  of  Fisher,  2  Connoly  (N.  Y.)75;  Boards 
of  Missions'  Appeal.  91  Pa.  St.  507;  Grim  s 
Appeal,  105  Pa.  St.  375;  Mounts's  Appeal,  107 
Pa  St.  402;  Scott  v.  West,  63  Wis.  529 

Thus  where  the  will  postpones  payment  of 
a  particular  legacy,  the  residuary  legatee  is 
entitled  to  the  income  accruing  011  the  fund 
intermediate  the  death  of  the  testator  and  the 
time  of  the  payment  of  such  particular  legacy. 
Sandford  v.  Blake,  45  N.  J.  Eq.  247:  Wood- 
ward v.  Dunster,  27  N.  J.  Eq.  84;  Matter  of 
Crossman,  113  N.  Y.  503;  Kerr  v.  Bosler,  62 

Pd2  Property  Which  Testator  Did  Not  Know  He 
Owned.  —  Reid  v.  Walbach  75  Md.  205;  Ireland 
v.  Foust,  3  Jones  Eq.  (56  N.  Car.)  498; 

3.  Terms  Explained.  —  Bottv.  L.  Diet.,  title 
Legacy  2  Wms.  Ex'rs  (7th  Am.  ed.),  p.  607. 

4.  See  infra,  this  section,  Substitutional 
Bequests  (with  Respect  to  Persons). 

5.  Intention  of  Testator  the  Rule  of  Construc- 
tion.—Ridges  v.  Morrison,  1  Bro.  C.  C.  389; 
Coote  v.  Bovd,  2  Bro.  C.  C.  527;  Lobley  v. 
Stocks.  19  Beav.  392;  Orrick  v.  Boehm,  49 

Md.  72.  ,  ,   ,  • 

Value  of  Precedents.  —  "  In  questions  ot  this 
kind  the  light  to  be  derived  from  decided  cases 
is  of  less  impo  tance  than  in  most  others.  1  he 
obiect  being  in  each  instance  to  ascertain  the 
intention  of  the  testator,  and  the  means  to  be 
used  for  this  purpose  being  the  examination 
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where  two  legacies  are  given  by  the  will  and  a  codicil,  or  by  different  codicils, 
and  the  testator,  in  a  subsequent  codicil,  refers  to  the  later  legacy  as  a  suffi- 
cient provision  for  the  legatee;  1  or  where  the  legacies  are  given  by  separate 
codicils,  and  each  codicil  recites  that  the  legacy  given  therein  is  by  way  of 
substitution  for  a  legacy  given  by  the  will;2  or  where  different  amounts  are 
given  in  the  will  according  to  the  age  of  the  legatee.3  And  so,  too,  the 
language  used  may  show  that  the  testator  intended  the  legacies  to  be 
cumulative.4 

cc.  Form  of  Instrument.  —  The  form  of  the  instrument  by  which  the  second 
legacy  is  given  may  show  that  it  was  intended  to  be  substitutional.  Such  is 
the  case  where  the  two  legacies  are  given  by  different  instruments,  and  the 
later  instrument  is  not  a  codicil,  but  is  described  as  a  last  will  and  testament, 
or  is  such  in  effect,5  or  where  several  testamentary  papers  are  so  connected  as 
to  be  in  fact  but  one  instrument,6  and  it  has  been  held  that  the  same  result 
will  follow  where  a  gift  is  written  in  the  margin  of  the  will  different  from  that 
given  to  the  legatee  in  the  body  of  the  will.7 

Duplicated,  Substituted,  and  Explanatory  Codicils.  —  In  a  case  where  there  are  two 
codicils  giving  legacies  of  quantity  to  the  same  person,  the  ordinary  presump- 
tion that  they  were  intended  to  be  cumulative  cannot  be  indulged,  if  they 


gairetohis  daughter  E.  the  income  of  one- 
fourth  of  his  residuary  estale  for  her  life,  re- 
mainder to  be  divided  among  her  surviving 
children.  By  a  codicil  he  gave  to  her  "  and 
her  he  irs  that  share  or  division  of  my  estate,  as 
referred  to  in  a  former  will,  in  land  composed 
of,"  etc.  It  was  held  that  ihe  devise  of  the 
land  in  the  codicil  was  intended  as  a  substi- 
tute for  the  provision  made  by  the  will  in 
favor  of  the  daughter. 

1.  Reference  to  Second  Legacy  as  Sufficient  Pro- 
vision.— ■  Robley  v.  Robley,  2  Beav.  95. 

2.  Legacy  in  Each  of  Two  Codicils  Expressed  to 
Be  in  Substitution  for  Legacy  in  Will,  —  In  re 
Armstrong,  31  L.  R.  Ir.  154. 

3.  Amounts  Varying  According  to  Age  of  Lega- 
tee.—  In  Sears  v.  Hardy,  120  Mass.  524,  the 
testator  provided  forasoo  as  follows:  "  When 
he  shall  be  twenty-one  years  old  I  direct  that 
four  thousand  dollars  be  paid  to  him  annually ; 
when  he  shall  be  twenty-five  years  old,  six 
thousand  per  year,  and  ten  thousand  dollars 
per  year  when  he  shall  be  thirty  years  old." 
It  was  held  that  the  annuities  were  by  way  of 
substitution  and  not  cumulative. 

4.  Intent  to  Make  Legacies  Cumulative.  —  Bar- 
kensha  w  v.  Hodge,  22  VV.  R.  4^4<  where  the 
gift  was  to  trustees,  and  ihe  legacies  were  in- 
troduced by  the  words  "  upon  trust  to  pay  " 
and  "  upon  further  trust  to  pay,"  etc.;  Cham- 
bers v.  Chambers,  41  La.  Ann.  443,  where  the 
testator,  after  bequeathing  several  special 
legacies  of  money  to  sundry  persons  named, 
proceeded  as  follows:  "  I  desire  that  the  two 
double  houses  and  property  on  Villere  street 
be  sold,  and  I  bequeath  the  proceeds  thereof 
to  all  the  above  named  legatees  in  the  propor- 
tion that  the  legacies  made  shall  bear  to  said 
gross  proceeds;  "  Mason  v.  M.  E.  Church,  27 
N.  J.  Eq.  47.  where  the  second  legacy  was  given 
"  in  addition  to  "  what  had  already  been  given 
to  the  legatee.  To  the  same  effect  see  Crow- 
der  v.  Clowes,  2  Ves.  Jr.  449;  Coane  v.  Harned, 
51  N.  J.  Eq.  554;  Sponsler's  Appeal,  107  Pa. 
St.  95;  Barnes  v.  Hanks,  55  Vt.  317. 

The  Fact  that  Some  Legacies  in  the  Codicil  Are 
Expressed  to  Be  "  in  Addition  "  to  those  given  by 


the  will  affords  an  argument  that  the  others 
are  substitutional,  but  is  not  conclusive. 
Hooley  v.  Hatton,  I  Bro.  C.  C.  393,  note; 
Allen  v.  Callow,  3  Ves.  Jr.  289;  Mackenzie  v. 
Mackenzie,  2  Russ.  272;  Wray  v.  Field,  2 
Russ.  257,  6  Madd.  300;  Barclay  v.  Wain- 
wright,  3  Ves.  Jr.  462. 

Legacies  to  Same  Person  in  Will  and  Two  Codi- 
cils.— ■  The  fact  that  a  legacy  given  by  a  codi- 
cil is  expressed  to  be  in  addition  to  a  legacy 
given  by  Ihe  will  does  not  show  that  it  is  not 
also  in  addition  to  a  legacy  by  a  prior  codicil. 
Spire  :'.  Smith,  1  Beav.  419;  Watson  v.  Reed. 

5  Sim.  431.    See  Sawrey  v.  Rumney,  5  De  G. 

6  Sm.  698. 

Legacy  in  Codicil  Expressly  Substituted  for  One 
of  Two  Legacies  in  Will. —  If  two  legacies  are 
given  to  a  person  by  the  will,  and  a  codicil 
gives  such  person  another  legacy  expressly 
stated  to  be  in  lieu  of  one  of  those  given  by 
the  will,  the  other  one  will  stand  with  that 
given  by  the  codicil.  Hard  v.  Ashley,  117  N. 
Y.  606. 

5.  Second  Legacy  Given  by  Separate  Instrument, 
Not  a  Codicil,  but  Described  as  a  Will.  —  Jackson 
v.  Jackson,  2  Cox  Ch.  35;  Gillespie  v.  Alexan- 
der, 2  Sim.  &  St.  145;  Ally. -Gen.  v.  Harley,  4 
Madd.  263;  Hemming  v.  Guriey,  2  Sim.  &  St. 
311,  1  Bligh  N.  S.  479;  Kidd  v.  North,  14  Sim. 
463,  2  Phil.  91;  Tuckey  v.  Henderson  33 
Beav.  174. 

In  Rice  v.  Boston  Port,  etc.,  Aid  Soc,  56  N. 
H.  191,  the  leslalrix  by  her  will  gave  $5,000  to 
each  of  eleven  different  benevolent  institu- 
tions in  the  city  of  Boston.  By  a  codicil  she 
repeated  these  bequests  and  also  gave  the 
same  sum  to  each  of  several  other  similar 
institutions.  It  was  held  that  it  was  the  evi- 
dent intention  of  the  testatrix  merely  to  ex- 
tend her  bounty  to  the  additional  institutions 
named,  and  that  the  legacies  in  the  codicil  to 
the  institutions  named  in  the  will  were  nol 
cumulative. 

6.  Several  Papers  Constituting  but  One  Instru- 
ment.—  Brine  v.  Ferrier,  7  Sim.  549. 

7.  Gift  Written  in  Margin  of  Will. —  Martin 
v.  Drinkwater,  2  Beav.  2iy. 
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appear  to  be  mere  duplicates,  as  where  both  are  of  the  same  date  and  contain 
the  same  provisions  in  all  respects;1  or  where  they  were  made  at  different 
times  and  both  contain  the  same  provisions,  except  that  the  later  one  adds 
another  legatee  or  corrects  the  earlier  codicil  in  some  particular,  the  evident 


purpose  of  the  later  codicil  being  to  make  such  addition  or  correction ;  ■ 
where  the  later  codicil  is  explanatory  of  the  earlier  one  or  was  made  for  the 
purpose  of  better  ascertaining  the  legacies  given  in  the  former  one  And 
a  codicil  giving  a  legacy  to  a  person  who  had  been  provided  for  by  the  will 
may  show  on  its  face  that  the  testator  intended  only  to  reconstruct  that  part 
of  his  will,  and  did  not  intend  that  the'  legacy  given  in  the  codicil  should  be 
in  addition  to  the  one  given  by  the  will. 4 

Pecuniary  Legacy  Coupled  with  Gift  of  Specific  Thing.  —  If  a  gift  of  some  specific  thing 
is  coupled  to  each  of  two  pecuniary  legacies  of  the  same  amount  to  the  same 
person  this  fact  is  evidence  that  the  testator  intended  the  second  legacy  as  a 
substitute  for  the  first,  though  the  two  legacies  were  contained  in  separate  in- 

dd  Expression  of  Motive.  —  If  in  two  instruments  giving  legacies  of  the  same 
amount  to  the  same  person  and  expressing  the  motive  of  the  gift,  both  instru- 
ments express  the  same  motive,  a  presumption  arises  that  the  second  legacy 
was  a  mere  repetition,  that  is,  was  substituted  in  place  of  the  first,  but  this 
presumption  will  not  arise  unless  both  the  amount  of  the  legacy  and  the 
motive  expressed  are  the  same  in  both  instruments.7 


1.  Duplicate  Codicils.  —  Why le  v.  Whyte,  L. 
R.  17  Eq.  50.  . 

Duplicate  Codicils  of  Different  Dates.  —  Evi- 
dence is  admissible  to  show  that  two  codicils 
of  different  dates,  but  containing  the  same 
dispositions,  were  executed  only  as  duplicates. 
Hubbaid  v.  Alexander,  3  Ch.  D.  738. 

2.  Codicil  Repeating  Former  Codicil  with  Ad- 
dition or  Correction.  —  Moggridge  v.  Thackwell, 
1  Ves.  Jr.  472;  Campbell  v.  Radnor,  I  Bro.  C. 
C.  271;  Coote  v.  Boyd,  2  Bro.  C.  C.  521;  Rox- 
burgh'^. Fuller,  13  W.  R.  39- 

Where  a  certain  sum  was  bequeathed  in 
trust  for  a  person  for  life,  remainder  to  the 
children  of  the  legatee  living  at  her  decease, 
and  the  legatee  named  died  in  the  lifetime  of 
the  testator,  a  codicil  bequeathing  the  same 
sum  by  name  to  the  children  of  ihe  deceased 
legatee  was  held  to  be  substitutional  and  not 
cumulative.    Allen  v.  Callow,  3  Ves.  Jr.  289. 

In  another  case  the  testator,  after  giving 
various  sums  to  persons  named,  made  a  codi- 
cil giving  legacies  to  the  same  persons  except 
such  as  had  died;  the  codicil  was  held  to  be 
substitutional.  Barclay  v.  Wain  wright,  3  Ves. 
Jr.  462. 

3.  Later  Codicil  Explanatory  of  Former.  —  St. 

Alban's  v.  Beauclerk,  2  Atk.  636;  Arty. -Gen.  v. 
Harley,  4  Madd.  263;  Jackson  v.  Jackson,  2 
Cox  Ch.  35;  Fraser  v.  Byng,  I  Russ.  &  M.  90; 
Allen  v.  Callow,  3  Ves.  Jr.  289;  Barclay  v. 
Wainwright,  3  Ves.  Jr.  462;  Osborne  v.  Leeds, 
5  Ves  Jr.  369;  Currie  v.  Pye,  17  Ves.  Jr.  462; 
Strong  v.  Ingram,  6  Sim.  197;  Gillespie 
v  Alexander,  2  Sim.  &  St.  145;  Hemming  v. 
Gurrey,  2  Sim.  &  St.  3":  Adnam  v.  Cole,  6 
Beav.  353;  Tuckey  V.  Henderson,  33  Beav. 
174-  Sawrey  v.  Rumney,  5  De  G.  &  Sm  698; 
Russell  v.  Dickson,  2  Dr.  &  War.  139;  Lee  v. 
Pain,  4  Hare  219;  London  v.  Russell,  Finch 

29 Codicil  Designed  to  Reconstruct  Will. —  In 
Russell  v.  Dickson,  4  H.  L.  Cas.  293,  ihe  tes 


tator  by  his  will  gave  to  his  "  natural  or  re- 
puted daughter  M.  S.  £2,000  for  her  sole  and 
separate  use,  the  interest  thereof  at  five  per 
cent,  to  be  expended  on  her  education."  In 
a"  codicil,  executed  five  years  afterwards,  he 
said:    "  I  add  £3,000  to  the  £2,000  to  which 
M.  S.  is  entitled  under  my  will,  by  which  she 
becomes  entitled  to  £5,000."    About  a  year 
afterwards,  a  few  days  before  his  death,  the 
testator  made  a  further  codicil  in  which  he 
said:    "  Not  having  time  to  alter  my  will,  and 
to  guard  against  any  risk,  I  hereby  charge  the 
whole  of  my  estates  and  property  in  the  funds 
with  the  sum  of  £20,000  for  my  daughter  M. 
D.,"  giving  her  in  this  codicil  his  own  name, 
as  if  she  were  a  legitimate  daughter.    It  was 
held  that  the  legacy  of  £20,000  was  intended 
as  a  substitute  for  the  £5,000  previously  given, 
it  being  the  evident  intention  of  the  testator  to 
reconstruct  his  will  so  far  as  it  related  to  his 
daughter. 

5  Pecuniary  Legacy  Coupled  with  Gift  of  Specific 
Thing.  — Currie  v.  Pye,  17  Ves.  Jr.  462.  See 
also  London  v.  Russell,  Finch  290,  explained 

6  Ir.  Ch,  13T.  .    „      „  „ 

6.  Same  Motive  Expressed  for  Two  Bequests  of 
Same  Amount.  —  Benyon  v.  Benyon,  17  Ves.  Jr. 
34;  Hurst  v.  Beach,  5  Madd.  358. 

Where  a  testatrix,  by  her  will,  gave  an  an- 
nuity "  to  my  servant  E.  H.,"  and,  by  a  codi- 
cil an  annuity  of  the  same  amount  "  to  my 
servant  E.  H.,"  the  bequests  were  held  to 
be  cumulative,  the  word  "  servant"  not  ex- 
pressing the  motive,  but  being  descriptive 
onlv.  Roch  v.  Callen,  6  Hare  531.  See  also 
Suisse  v.  I.owther,  2  Hare  424;  Wilson  v. 
O'Leary,  L.  R.  12  Eq.  525,  L-  R-  7  Ch.  448. 

7  Both  Motive  and  Amount  Must  Coincide.  — 
Lord  v.  Sutcliffe,  2  Sim.  273;  Hurst  v.  Beach, 
5  Madd.  359;  Mackinnon  v.  Peach,  2  Keen. 

If  a  reason  is  assigned  for  one  legacy  and 
none  for  the  other,  or  if  different  reasons  are 
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ee.  Nature  of  Legacies.  —  The  nature  of  the  legacies  given  may  furnish  evi- 
dence in  support  of  the  ordinary  inference  that  they  are  intended  to  be  cumu- 
lative when  they  are  unequal  in  amount  or  are  given  by  different  instruments. 
This  is  the  case  where  the  legacies  are  not  ejusdem  generis,  as  where  one  is 
specific  and  the  other  is  general,1  or  where  one  legacy  is  specific  or  otherwise 
particular  and  the  other  is  residuary,2  or  where  an  annuity  and  a  sum  of  money 
are  given  respectively,3  or  where  the  two  legacies  are  made  payable  at  differ- 
ent times,*  or  where  one  is  vested  and  the  other  is  contingent.5 

(b)  Extrinsic  Evidence  —  aa.  Specific  Thing  Bequeathed  Twice  to  Same  Person.  - — 
If  a  specific  thing  is  twice  bequeathed  to  the  same  person  in  a  will,  or  in  a  will 
and  codicil,  obviously  then  the  legatee  can  claim  the  benefit  of  one  legacy 
only,  because  the  thing  could  not  be  given  more  than  once.6 

bb.  Legacies  of  Quantity  Given. by  Same  Instrument  —  (a  a)  Legacies  Equal  in  Amount. 
—  If  two  legacies  of  quantity  equal  in  amount  are  given  by  the  same  instru- 
ment to  the  same  person,  it  will  be  presumed  that  the  second  legacy  is  merely 
a  repetition  of  the  first,  and  the  legatee  will  take  but  one,'  unless  an  intention 
appears  that  the  legatee  should  take  both.8 

(bb)  Legacies  Unequal  in  Amount.  —  Where  two  legacies  of  quantity  unequal  in 
amount  are  given  to  the  same  person,  the  second  legacy  will  be  considered  as 
cumulative,  and  the  legatee  will  take  both.9 

cc.  Legacies  of  Quantity  Given  by  Different  Instruments.  —  Where  two  legacies 
of  quantity  are  given  simplicitcr  to  the  same  person  by  different  testamentary 
instruments,  that  is,  one  by  the  will  and  another  by  a  codicil,  or  when  both 
are  given  by  different  codicils,  the  presumption  is  that  the  second  legacy  is 

assigned,  it  is  evidence  that  the  legacies  were 
intended  to  be  cumulative.  Ridges  v.  Morri- 
son, i  Bro,  C.  C.  389. 

1.  Specific  and  General  Legacies.  —  Matter  of 
Z ei le ,  74  Cal.  125;  Smith  v.  Marshall,  1  Root 
(Conn.)  159;  Taylor  v.  Lanier,  3  Murph.  (7  N. 
Car.)  98,  9  Am.  Dec.  599. 

2.  Particular  and  Residuary  Legacies.  —  Kirk- 
patrick  v.  Bedford,  4  App.  Cas.  96;  Farnam  v. 
Farnam,  53  Conn.  261;  Quincy  v.  Rogers,  9 
Cush.  (Mass.)  291;  Power  v.  Cassidy,  79  N.  Y. 
602,  35  Am.  Rep.  550;  Biedler  v.  Biedler,  87 
Va.  300. 

Thus,  bequests  of  a  share  of  residue  by  the 
will  and  of  a  pecuniarv  legacy  by  a  codicil  are 
clearly  cumulative.  Gordon  v.  Anderson,  4 
Jur.  N.  S.  1097;  Ledger  v.  Hooker,  18  Jur. 
481. 

Recital  in  Codicil  of  Gift  in  Will.  —  Where  a 
specific  legacy  is  given  by  the  will,  and  a  gen- 
eral legacy  is  given  by  codicil  to  the  same 
person,  the  fact  that  the  codicil  recites  the  gift 
in  the  will  does  not  affect  the  rule  stated  in 
the  text,  unless  the  language  used  shows  that 
the  testator  intended  to  substitute  the  one 
for  the  other.    Guy  v.  Sharp,  1  Myl.  &  K.  589. 

3.  Annuity  and  Sum  of  Money.  —  Masters  v. 
Masters,  1  P.  Wms.  423. 

4.  Legacies  Payable  at  Different  Times.  —  Wray 
v.  Field,  2  R.USS.  261;  Currie  v.  Pye,  17  Ves. 
Jr.  462;  Mcintosh's  Estate,  158  Pa.  St.  528 
(the  first  bequest  in  remainder  and  the  second 
in  prtzsenti). 

If  a  time  of  payment  is  specified  for  one  leg- 
acy, but  aot  for  the  other,  they  are  cumulative. 
Strong  v.  Ingram,  6  Sim.  197. 

5.  Vested  and  Contingent  Legacies.  —  Hodges 
v.  Peacock,  3  Ves.  Jr.  735;  Robley  v.  Robley, 
2  Beav.  95;  Van  Rheenen  v.  Veenstra,  47 
Iowa  685. 

6.  Specific    Thing    Twice    Bequeathed.  —  St. 
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Albans  v.  Beauclerk,  2  Atk.  636;  Suisse  v. 
Lowther,  2  Hare  424;  Hooley  v.  Hatton,  1 
Bro.  C.  C.  393,  note;  2  Wms.  Exrs.  (7th  Am. 
ed.),  p.  602. 

7.  Legacies  of  Equal  Amount  —  Repetition  Pre- 
sumed. —  Holford  v.  Wood,  4  Ves.  Jr.  76; 
Manning  v.  Thesiger,  3  Myl.  &  K.  29;  Brine 
v.  Ferrier,  7  Sim.  54g;  Early  v.  Benbow,  2 
Coll.  Ch.  Cas.  342;  Early  v..  Middleton,  14 
Beav.  453;  Garth  v.  Meyrick,  1  Bro.  C.  C.  30; 
Dewitt  v.  Yates,  10  Johns.  (N.  Y.)  156,  6  Am. 
Dec.  326. 

Additional  Legacy  and  Direction  for  Payment  of 
Legacy  Distinguished.  —  In  Powell's  Estate,  13S 
Pa.  St.  322,  the  will,  after  directing  payment 
of  funeral  expenses  and  giving  $3,000  to  the 
testator's  daughter  and  $1,000  to  each  of  his 
two  sisters,  continued  as  follows:  "  For  the 
payment  of  the  above  funeral  expenses  and 
$5,oco  to  my  daughter  and  sisters,  I  desire 
my  executors  to  sell  a  sufficient  number  of  my 
shares  of  stock  "  in  certain  corporations.  It 
was  held  that  the  provision  quoted  was  merely 
a  direction  out  of  what  portion  of  the  estate 
the  legacies  to  the  testator's  daughter  and  sis- 
ters should  be  paid,  and  was  not  an  additional 
bequest  to  them. 

8.  See  supra,  this  division  of  this  section, 
Rules  of  Construction  —  Ascertainment  of  Inten- 
tion —  Internal  Evidence. 

9.  Legacies  of  Unequal  Amount  Presumed  to  Be 
Cumulative.  —  Yockney  v.  Hansard,;  3  Hare 
620;  Curry  v.  Pile,  2  Bro.  C.  C.  225;  Baylee 
v.  Quin,  2  Dr.  &  War.  116;  Adnam  v.  Cole,  6 
Beav.  353;  Windham  v.  Windham,  Finch  267; 
Newport  v.  Kynaston,  Finch  294:  Wallop  v. 
Heweit,  2  Ch.  Rep.  70;  Baillie  v.  Butterfield, 
1  Cox  Ch.  392;  James  v.  Semmens,  2  H.  Bl. 
219;  Benyon  v.  Benyon,  17  Ves.  Jr.  34;  Forbes 
v.  Lawrence,  1  Coll.  Ch.  Cas.  495;  Whyte  v. 
Whyte,  L.  R.  17  Eq.  50. 
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cumulative  without  regard  to  matter  of  equality  or  inequality  in  amount, 
but  it  is  only  a  presumption  and  may  be  either  strengthened  or  rebutted  by 
any  circumstances  indicative  of  what  the  intention  of  the  testator  really  was. 

What  Are  Separate  Instruments.  —  The  character  of  testamentary  writings  as  con- 
stituting a  single  instrument  or  several  distinct  instruments  is  conclusively 
determined  by  the  manner  in  which  they  are  admitted  to  probate.  If  probate 
has  been  granted  as  of  a  will  and  codicil,  it  must  be  taken  that  they  are  sepa- 
rate instruments,  though  they  are  written  on  the  same  paper;3  but  if  several 
instruments  have  been  admitted  to  probate  as  one  will,  this  also  is  binding  on 
a  court  construing  the  instruments  so  admitted  to  probate.4 

dd  Admissibility  of  Parol  Evidence.  —  Where  two  legacies  are  given  to  the 
same  person  either  by  the  same  or  by  separate  testamentary  instruments,  the 
apparent  intention  of  the  testator  is  that  the  legatee  shall  have  both  legacies; 
but  as  has  already  been  seen,  a  presumption  is  sometimes  raised  against  the 
apparent  intention.5  When  such  presumption  arises  parol  evidence  is  admis- 
sible to  rebut  it,  because  the  effect  of  the  evidence  is  not  to  alter  or  contra- 
dict the  writing,  but  to  show  that  its  apparent  meaning  is  the  real  meaning. 
But  parol  evidence  is  not  admissible  to  support  the  presumption,  because  in 
that  case  the  effect  would  be  to  contradict  the  written  instrument.7  In  some 
cases,  however,  dicta  may  be  found  to  the  effect  that  parol  evidence  is  admis- 
sible either  to  repel  or  to  support  the  presumption  against  a  double  gift. 

Declarations  of  Testator.  —  Evidence  of  a  testator's  declaration  as  to  his  meaning 
and  intention  are  held  inadmissible  on  the  question  whether  the  legacy  is 
cumulative  or  not.9 

c  Incidents  of  Cumulative  and  Substituted  Bequests.  —  A  legacy 
given  in  addition  to  or  in  lieu  of  a  previous  legacy  to  the  same  legatee  is  gen- 
erally subject  to  the  same  conditions  as  the  previous  legacy  with  respect  to 
vesting,  the  fund  out  of  which  it  is  payable,  freedom  from  legacy  duty,  and 
provision  against  lapse,  etc.,  unless  a  different  intent  appears.10    W  hile  the 

1.  Legacies  Given  by  Different  Instruments  Held 
Prima  Facie  Cumulative  —  England.  —  Hooley 
v.  Haiton,  I  Bro.  C.  C.  393,  note;  Lee  v. 
Pain,  4  Hare  201;  Roch  v.  Callen,  6  Hare  531; 
Pitt  v.  Pidgeon,  1  Ch.  Cas.  301;  Masters  v. 
Masters,  1  P.  Wms.  423;  Walsh  v.  Walsh,  Ir. 
R.  4  Eq.  396;  Cresswell  v.  Cresswell,  L.  R.  6 
Eq  69;  Wilson  v.  O'Leary,  L.  R.  12  Eq.  525, 
affirmed  L.  R.  7  Ch.  448;  In  re  Armstrong,  31 
L.  R.  Ir.  154;  Hodges  v.  Peacock,  3  Ves.  Jr. 
73c,;  Mackenzie  v.  Mackenzie,  2  Russ.  272; 
Watson  v.  Reed,  5  Sim.  431;  Gordon  v.  Hoff- 
mann, 7  Sim.  29;  Atty.-Gen.  v.  George,  8  Sim. 
138;  Tweedale  v.  Tweedale,  10  Sim.  453;  Guy 
v.  Sharp,  1  Myl.  &  K.  589;  Spire  v.  Smith,  1 
Beav.  419;  Robley  v.  Robley,  2  Beav.  95; 
Herlford  v.  Lowther,  7  Beav.  107;  Lyon  v. 
Colville,  1  Coll.  Ch.  Cas.  449'.  Johnstone  v. 
Harrowby,  Johns.  Ch.  (Eng.)  425,  1  De  G.  F. 
&  J.  183;  Hurst  v.  Beach,  5  Madd.  358;  Rus- 
sell v.  Dickson,  4  H.  L.  Cas.  293. 

United  States.  —  Baby  v.  Miller,  I  U.  C.  Err. 
&  App.  218. 

Connecticut—  Hollisterf.  Shaw,  46  Conn.  248. 

Massachusetts.  —  Wainwright  v.  Tuckerman, 
.20  Mass.  232. 

New  Hampshire.  —  Rice  v.  Boston  Port,  etc.. 
Aid  Soc,  56  N.  H.  igijUtley  v.  Titcomb,  63 
N.  H.  129. 

Pennsylvania.  —  Manifold's  Appeal,  126  Pa. 
St.  508. 

Virginia.  —  Noel  v.  Noel,  86  Va.  109. 

2.  See  supra,  this  division  of  this  section, 
Rules  of  Construction  —  Ascertainment  of  Inten- 
tion —  Internal  Evidence. 
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3.  Probate  as  Will  and  Codicil.  —  Baillie  v. 
Butterf.eld,  I  Cox  Ch.  392.  See  also  Camp- 
bell v.  Radnor,  I  Bro.  C.  C.  272;  Martin  v. 
Drinkwater,  2  Beav.  215;  Russell  v.  Dickson, 
2  Dr.  &  War.  133. 

4.  Probate  of  Two  Instruments  as  One  Will.  — 
Heming  v.  Clutierbuck,  I  Bligh  N.  S.  491; 
Brine  v.  Ferrier,  7  Sim.  549-  See  Walsh  v. 
Gladstone,  1  Phil.  294. 

5.  See  supra,  this  section.  Cumulative  and 
Repeated  or  Substituted  Bequests  —  Rules  of  Con- 
struction. 

6.  Parol  Evidence  —  To  Kepel  Presumption 
Against  Apparent  Intention.  —  11  urst  v.  Beach, 
5  Madd.  351;  Hall  v.  Hill,  1  Dr.  &  War.  04. 

7.  Parol  Evidence  Held  Not  Admissible  to  Sup- 
port Presumption  Against  Double  Legacy.  —  H  uist 
v  Beach,  5  Madd.  351.  See  also  Lee  v.  Pain, 
4  Hare  216;  Hall  v.  Hill,  1  Dr.  &  War.  94. 

8.  Dicta  that  Presumption  Against  Double 
Legacy  May  Be  Supported  by  Parol  Evidence.  — 
Hooley  v.  Hatton,  I  Bro.  C.  C.  393.  note; 
Coote  v.  Boyd,  2  Bro.  C.  C.  521:  James  v 
Semmens,  2  H.  Bl.  213.  See  also  \\eall 
v.  Rice,  2  Russ.  &  M.  263;  Booker  v.  Allen,  2 
Russ.  &  M.  270.  t  . 

9  Evidence  of  Testator's  Declaration  Inadmissi- 
ble. —  Guy  v.  Sharp,  I  Myl.  &  K.  589.  See  also 
Martin  v.  Drinkwater,  2  Beav.  215;  Wilson  v. 
O'Leary,  L.  R.  7  Ch.  448.  _ 

10.  Substituted  and  Added  Legacies  Subject  to 
the  Same  Conditions  as  the  First  or  Primary  Legacy 
—  England.  —  Crowder  v.  Clowes,  2  \es.  Jr. 
449;  Leacroft  v.  Maynard,  1  Ves.  Jr.  279,  3 
Bro.  C.  C.  233;  May  v.  May,  19  W.  R.  432; 
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rule  above  stated  is  well  settled  in  regard  to  substituted  legacies,  it  is  not 
always  true  as  to  added  legacies.'  On  the  contrary,  it  is  said  that  it  is  only 
where  the  first  legacy  was  given  absolutely  or  made  defeasible  that  the  second 
legacy  has  been  held  to  have  been  given  on  the  same  terms.3 

6.  Substitutional  Bequests  (with  Respect  to  Persons).  —  When  a  legacy  or 
devise  which  was  given  to  one  person  is  afterwards  given  to  another,  either 
because  the  legatee  first  named  has  died  or  because  the  testator  wishes  to 
take  the  benefaction  away  from  him  and  give  it  to  another,  without  changing 
the  general  scheme  of  the  will,  the  second  disposition  is  substitutional  with 
respect  to  the  person,  and  this  may  be  effected  by  any  form  of  words  which 
show  an  intent  to  give  a  person  the  same  thing  that  had  previously  been  given 
to  another.3  And  under  a  statute  which  provides  that,  on  the  death  of  a 
legatee,  the  legacy  shall  not  lapse,  but  should  pass  to  his  descendants,  such 
descendants  do  not  take  by  representation,  but  as  substituted  legatees.4 

The  Incidents  of  such  substitutional  legacies  are  the  same  as  the  primary 
gifts,  that  is,  they  are  subject  to  the  same  conditions.5 

7.  Vested  or  Contingent  Bequests.  —  Legacies  not  immediately  payable  are 
divided  into  two  classes:  first,  legacies  payable  at  a  future  time  certain  to 
arrive,  and  which  are  transmissible  to  the  representatives  of  the  legatee  if  he 
die  before  the  time  of  payment,  which  are  sometimes  said  to  be  vested;  and 
second,  conditional  legacies  or  legacies  payable  on  an  event  that  may  never 
happen  and  which  are  not  so  transmissible,  which  are  sometimes  said  to  be 
contingent.0  Whether  a  particular  legacy  is  vested  or  contingent  depends 
upon  the  terms  of  the  will  by  which  it  is  given,  and  is  therefore  a  question  of 
testamentary  construction,  which  will  be  fully  treated  elsewhere.7 

8.  Conditional  Bequests  —  a.  Definition.  —  A  conditional  legacy  is  defined 
to  be  "a  bequest  whose  existence  depends  upon  the  happening  or  not  hap- 
pening of  some  uncertain  event,  by  which  it  is  either  to  take  place  or  be 


Day  v.  Croft,  4  Beav.  561;  Duncan  v.  Duncan, 
27  Beav.  392;  Shaftesbury  v.  Marlborough,  7 
Sim.  237;  Bristow  v.  Bristow,  5  Beav.  289; 
Cooper  v.  Day,  3  Meriv.  154;  Fisher  v.  Brier- 
ley,  30  Beav.  265;  In  re  Wight,  W.  N.  1879,  20; 
In  re  Boddington,  25  Ch.  D.  685;  In  re  Neb- 
yon,  W.  N.  1884,  157;  Johnstone?'.  Harrowby, 
Johns.  Ch.  (Eng.)  425,  1  De  G.  F.  &  J.  183; 
In  re  Colyet,  55  L.  T.  N.  S.  344. 

Maryland. —  Hammond  v.  Hammond,  2 
Bland  (Md.)  306. 

Massachusetts.  —  Snow  v.  Foley,  119  Mass. 
102;  Brown  v.  Brown,  137  Mass.  539. 

New  Jersey.  —  Condict  v.  King,  13  N.  J.  Eq. 
375. 

Vermont.  —  Barnes  v.  Hanks,  55  Vt.  317. 

Executory  Gifts  Over.  —  It  is  not  quite  clear 
whether  an  additional  or  substitutional  gift 
will  be  subject  to  the  same  executory  gifts 
over  as  the  original  gift;  it  seems,  however, 
that  it  will  not.  Crowder  v.  Clowes,  2  Ves. 
Jr.  449;  Alexander  v.  Alexander,  5  Beav.  518. 
See  Donnellan  v.  O'Neill,  Ir.  R.  5  Eq.  523; 
Scott  v.  Gohn,  4  Ont.  457. 

1.  Added  Legacies  Not  Always  Subject  to  Same 
Conditions  as  First  Legacy. —  Overend  v.  Gurney, 
7  Sim.  128:  In  re  More,  10  Hare  171.  See  also 
King  v.  Tootel,  25  Beav.  23. 

2.  Mann  v.  Fuller.  Kay  624. 

3.  Legacies  Held  Substitutional  with  Respect 
to  Persons.  —  De  Laveaga  v.  De  Laveaga,  119 
Cal.  651;  Atwater  v.  Russell,  49  Minn.  22. 
Compare  Chatteris  v.  Young,  2  Russ.  183;  Fry's 
Estate,  163  Pa.  St.  30;  Hoopes's  Estate,  185 
Pa.  St.  172. 
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4.  Statutory  Substitution.  —  Tuttle  v.  Tuttle, 
2  Dem.  (N.  Y.)  48. 

5.  Substitutional  Bequest  Subject  to  Same  Con- 
ditions as  Primary  Bequest.  —  De  Laveaga  v. 
De  Laveaga,  119  Cal.  651.  See  also  supra, 
I  his  section,  Incidents  of  Cumulative  and  Sub- 
stituted Bequests. 

6.  Distinction  Between  Vested  and  Contingent 
Legacies  —  Alabama.  —  Marr  v.  M'Cullough,  6 
Port.  (Ala.)  507.  See  also  Gregg  v.  Bethea,  6 
Port.  (Ala.)  9. 

Massachusetts .  —  Furness  v.  Fox,  1  Cush. 
(Mass.)  134,  48  Am.  Dec.  593.  See  also  God- 
dard  v.  Johnson,  14  Pick.  (Mass.)  352. 

New  Hampshire.  —  Brown  v.  Brown,  44  N. 
H.  28r. 

New  Jersey.  —  Beatty  v.  Montgomery,  21  N. 
J.  Eq.  324. 

New  Yotk.  —  See  Burrill  v.  Sheil,  2  Barb. 
(N.  Y.)  457. 

North  Carolina. — See  Johnson  v.  Baker,  3 
Murph.  (7  N.  Car.)  318,  9  Am.  Dec.  605. 

Pennsylvania.  —  Candler  v.  Dinkle.  4  Watts 
(Pa.)  143.  See  also  Gilliland  v.  Bredin,  63  Pa. 
St.  393;  Rudy's  Estate,  6  Pa.  Dist.  246. 

Wisconsin.  —  Scott  v.  West,  63  Wis.  529. 

A  vested  legacy  attaches  immediately  on 
the  death  of  the  testator  as  a  debl  upon  his  real 
or  personal  esl  ate,  whereas  a  contingent  legacy 
does  not  anach  upon  either  till  the  contin- 
gency happens.  Candler  v.  Dinkle,  4  Watts 
(Pa.)  143. 

7.  For  a  Full  Treatment  of  all  questions  con- 
cerning what  expressions  will  give  vested  and 
what  contingent  interests,  see  the  title  Wills. 
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defeated."  1    The  condition  may  be  either  precedent  or  subsequent.2 

b.  Condition  Precedent.  —  A  condition  precedent  is  one  which  neces- 
sarily precedes  the  vesting  of  the  gift.3  Until  it  is  performed,  the  legatee  has 
no  interest  in  the  legacy.'1 

Illustrations  of  Precedent  Conditions.  —  The  following  have  been  held  precedent 
conditions:  If  the  donee  live  three  years,  with  a  limitation  over  if  he  die 
within  that  time;5  if  the  donee  attain  the  age  of  twenty-one  years,6  or, 
although  twenty-one,  if  he  has  in  the  meantime  learned  a  trade  and  is  of  good 
moral  character,  to  be  determined  by  the  executor;'  or  provided  the  donee 
"shall  be  deemed  a  reformed  man,  in  the  judgment  of  the  executors;"  8  or 
if  he  "shall  be  desirous  and  capable  of  entering  into  business  for  himself;"9 
or  if  he  withdraw  from  the  Catholic  priesthood  ;  10  or  release  the  testator's  note 
held  by  him; 11  or  survive  the  testator;  12  or  if  he  aid  in  the  defense  of  a  cer- 
tain suit  to  the  satisfaction  of  the  executor.13  Similarly  there  is  a  condition 
precedent  in  a  gift  to  a  certain  person  for  her  support  "if  she  shall  lose  any 
part  of  her  own  property  and  need  more  "  for  her  support; 14  or  "when  she 
should  be  sick  and  unable  to  support  herself."  15  So  also  a  legacy  given  pro- 
vided that  the  legatees  appear  and  establish  their  identity  within  a  specified 
time  is  upon  a  condition  precedent,16  as  is  also  a  legacy  to  establish  a  school,  to 
be  paid  when  a  sufficient  sum  shall  have  been  subscribed  and  given  to  justify, 
in  the  judgment  of  the  executors,  the  commencement  of  such  school,  "but 
not  until  the  available  means  of  such  school,  including  my  bequest,  shall 
amount  to  the  sum  of  forty  thousand  dollars."  17 

c.  Condition  Subsequent.  ■ —  A  condition  subsequent  is  one  which  does 


1.  Definition  of  Conditional  Legacy. —  Mark- 
ham  v.  Huft'ord,  (Mich,  iqoo)  82  N.  W.  Rep. 
222;  Harker  v.  Smith,  41  Ohio  St.  236,  52  Am. 
Rep.  80;  Cannon  v.  Apperson,  14  Lea  (Tenn.) 

553-  .  ■  , 

Conditions  in  Devises  are  fully  treated  in  the 
title  Conditions,  vol.  6,  p.  409. 

2.  Condition  May  Be  Either  Precedent  or  Subse- 
quent.  —  Drew  v.  Wakefield,  54  Me.  291;  Can- 
non  v.  Apperson,  14  Lea  (Tenn.)  553. 

3.  Condition  Precedent  Such  as  Precedes  Vesting. 
—  Finlay  v.  King,  3  Pet.  (U.  S.)  346;  I.indsey 
v.  Lindsey,  45  Ind.  552;  Drew  v.  Wakefield, 
54  Me.  291;  Markham  v.  H  ufford,  (Mich.  T900) 
82  N.  W.  Rep.  222.  See  also  Cannon  v.  Ap- 
person, 14  Lea  (Tenn.)  553. 

A.  Condition  Which  Involves  Anything  in  the 
Nature  of  a  Consideration  is,  in  general,  a  con- 
dition precedent.  Markham  v.  Ilufford,  (Mich. 
1900)  82  N.  W.  Rep.  222. 

4.  No  Interest  Acquired  until  Condition  Per- 
formed —  United  States.  —  Finlay  v.  King,  3 
Pet.  (U.  S.)  346- 

Illinois.  —  Cassem  v.  Kennedy,  147  LI. 
See  also  Nevius  v.  Gourley,  95  111.  206. 

Maine.  —  Drew  v.  Wakefield,  54  Me.  291. 

Michigan.  —  Markham  Hultord,  (Mich. 
1900)  82  N.  W.  Rep.  222. 

Pennsylvania.  —  Campbell  v.  McDonald,  10 
Watts  (Pa.)  179.  See  also  Donohue  v.  Mc- 
Nichol,  61  Pa.  St.  73- 

Tennessee.  —  Cannon  v.  Apperson,  14  Lea 

(Tenn.)  553-  „  , 

Wisconsin.  —   Yearnshaw  s     Appeal,  25 

Wis.  21. 

5.  IfDcnee  Live  Three  Years.  —  Bu<  k  v.  Paine, 
75  Me.  582. 

6.  If  Donee  Attain  Age  of  Twenty-one  Years.  — 

Bowman  v.  Long,  23  Ga.  247;  Jones  v.  Lee- 
man,  69  Me.  489;  Kelso  v.  Cuming,  1  Redf. 
(N.  Y.)  392- 


It  Is  Sufficient  if  Donee  Attain  Required  Age 
Before  Testator's  Death.  —  Eisner  v.  Koehler,  1 
Dem.  (N.  Y.)  277. 

7.  Learning  of  Trade  —  Good  Moral  Character. 

—  Webster  v.  Morris,  66  Wis.  366,  57  Am. 
Rep.  278. 

8.  Reformation.  —  Markham  v.  Hufford, 
(Mich.  1900)  82  N.  W.  Rep.  222.  See  also 
Donohue  v.  McNichol,  61  Pa.  St.  73,  in  which 
case  the  legacy  was  given  if  the  legatee  be- 
came a  sober,  industrious  man;  and  Cassem 
v.  Kennedy,  147  111.  660,  in  which  case  it  was 
provided  by  the  will  that  the  title  to  real  estate 
devised  should  not  pass  to  the  devisee  until 
he  appeared  before  the  county  judge  and 
showed  to  the  judge's  satisfaction  that  he  was 
a  reformed  man,  or  that  he  was  over  forty 
years  of  age. 

9.  Desire  and  Capacity  to  Enter  into  Business.  — 
Davidson's  Estate,  17  Phila.  (Pa.)  424,  42  Leg. 
Int.  (Pa.)  4. 

10.  Withdrawal  from  Priesthood. —  Barnum  v. 
Baltimore,  62  Md.  275,  50  Am.  Rep.  219;  Ken- 
yon  v.  See,  94  N.  Y.  563,  affirming  29  Hun  (N. 
Y.)2I2. 

11.  Release  of  Note.  —  Howard  v.  Wheatley, 
15  Lea  (Tenn.)  607. 

12.  Surviving  Testator.  —  Gibson  v.  Seymour, 
102  Ind.  485,  52  Am.  Rep.  688. 

13.  Aiding  in  Defense  of  Suit.  —  Cannon  v.  Ap- 
person, 14  Lea  (Tenn.)  553. 

14.  Loss  of  Property.  —  Ely  v.  Ely,  20  N.  J. 
Eq.  43- 

15.  Sickness  of  Donee  and  Inability  to  Support 

Herself. —  Reynolds  v.  Denman,  20  N.  J.  Eq. 

218. 

16.  Appearance  and  Establishing  Identity.  — 

Campbell  v.  McDonald,  10  Watts  (Pa.)  179. 

17.  Bequest  to  Be  Paid  When  Other  Funds  Are 
Raised  for  Same  Purpose.  —  Drew  :■.  Wakefield, 

54  Me.  291. 
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not  necessarily  precede  the  vesting  of  the  estate,  but  may  accompany  or  fol- 
low it.1  That  is,  it  does  not  affect  or  prevent  the  vesting  of  the  gift,8  but 
nonperformance  thereof  may  result  in  the  estate  being  divested.3 

Illustrations  of  Subsequent  Conditions.  —  Where  a  bequest  is  given  to  one  person, 
provided  that  he  take  care  of  and  support  another  during  her  life,  the  condi- 
tion is  in  reality  and  legal  effect  a  subsequent  one,4  and  the  same  is  true  of  a 
provision  that  a  legacy  shall  become  null  and  void  if  the  legatee  presents  any 
claim  for  debts  against  the  estate  of  the  testator.5  And  it  has  also  been  held 
that  a  condition  subsequent  was  created  where  a  testator  by  his  will  gave  an 
absolute  and  unqualified  gift  of  an  annuity  but  further  provided  that  the  same 
should  be  paid  to  the  legatee  only  upon  his  application  therefor  in  person 
within  a  certain  time,  with  a  gift  over  as  to  payments  not  called  for.6 

d.  Validity  of  Conditions.  —  A  condition  attached  to  a  legacy  that 
the  legatee  shall  assist  to  defeat  a  certain  lawsuit  against  the  testator,  is  not 
void  as  against  public  policy  where  the  will  shows  upon  its  face  that  the  tes- 
tator believed  the  suit  to  have  been  brought  without  cause,  and  there  is  noth- 
ing in  the  will  to  show  that  the  legatee  is  required  to  render  assistance  in  any 
illegal  mode;  7  nor  is  a  condition  attached  to  a  legacy  that  it  shall  be  payable 
to  the  legatee  at  a  certain  time  "provided  that  he  shall  be  deemed  a  reformed' 
man,  in  the  judgment  of  the  executors  of  this  will,"  void  for  uncertainty.8 

e.  PERFORMANCE  —  (i)  /;/  General.  —  What  does  or  does  not  constitute 
performance  of  a  condition  is  a  matter  which  must  to  a  very  great  extent 
depend  upon  the  circumstances  of  the  particular  case.  A  few  illustrative  cases 
are  set  out  in  the  note.9 

Legacy  on  Condition  of  Appearance. —  In  New  Jersey  it  has  been  held  that  a  con- 
dition requiring  that  a  legatee  shall  "appear  or  claim  the  legacy  within  a  cer- 
tain time  "  was  sufficiently  complied  with  by  a  demand  by  the  legatee  through 
his  attorney,  authorized  by  a  special  power  executed  for  that  purpose,  and 
that  it  was  not  necessary  for  the  legatee  to  appear  in  person.10  In  Penn- 
sylvania, however,  it  was  held  that  a  legacy  on  condition  that  the  legatees 
"appear"  within  a  certain  time  with  proof  such  as  the  court' of  a  certain  county 

1.  Condition  Which  May  Accompany  or  Follow  9.  Bequest  for  Building  on  Condition  that  Lower 
Vesting.  —  Fin) ay  v.  King,  3  Pet.  (U.  S.)  346;  Floor  Be  Used  as  Town  Hall  —  Renting  Room  for 
Lindsey  v.  Lindsey,  45  Ind.  552;  Markham  v.  Post  Office  Not  a  Breach.  —  Button  v.  Ely,  46 
Huff otd,  (Mich.  1900)  82  N.  W.  Rep.  222.  Hun  (N.  Y.)  100. 

2.  Vesting  of  Gift  Not  Prevented.  —  Matter  of  Condition  that  Income  Be  Invested  in  United 
Vandevort,  62  Hun  (N.  Y.)  612;  Newell's  Ap-  States  Flags  —  Investment  in  Flagstaff's,  etc., 
peal,  24  Pa.  St.  197.  Proper.  —  Sargent  v.  Cornish,  54  N.  H.  18. 

3.  Nonperformance  May  Result  in  Divesting  Es-  Condition  that  Legatee  Assist  in  Defeating  a 
tate.  —  Newell's  Appeal,  24  Pa.  St.  197;  Can-  Suit-  Active  Aid  Not  Necessary  when  Not  Asked, 
non  v.  Apperson,  14  Lea  (Tenn.)  553.  —Cannon  v.  Apperson,  14  Lea  (Tenn.)  553. 

Where  There  Is  No  Gift  Over  a  personal  legacy  Sufficient  Compliance  with  Condition  that  Lega- 

with  a  condition  subsequent  that  it  shall  be  tee  Make  Proper  Use  of  His  Money.  —  Pedrick  v. 

null  and  void  in  case  the  legatee  claims  any  Pedrick,  50  N.  J.  Eq.  479,  reversing  48  N.  J. 

debts  from  the  testator's  estate,  does  not  fail  Eq.  313. 

on  the  happening  of  the  condition.    Matter  of  Bequest  to  Daughter  During  Her  Separation 

Vandevort,  62  Hun  (N.  Y.)  612.  from  Her  Husband.  —  Where  a  testator  gave  to 

4.  Provision  for  Support  of  Another.  —  Nunnery  his  daughter  a  certain  annuity,  "  during  her 
v.  Carter,  5  Jones  Eq.  (58  N.  Car.)  370,  78  Am.  separation  from  W.  C,  her  present  husband," 
Dee.  231.  See  also  Lindsey  v.  Lindsey,  45  the  wife  must  show  at  least  an  involuntary 
Ind.  552.  separation  on  her  part  to  entitle  her  to  the 

5.  Provisionfor  Nullity  if  Legatee  Present  Claim  annuity.  It  cannot  be  applied  to  a  voluntary 
for  Debts.  —  Matter  of  Vandevort,  62  Hun  (N.  separation,  for  (he  court  cannot  permit  a  wife 
Y  )  612.  to  establish  a  claim  founded  on  her  own  vio- 

6.  Requirement  of  Application  in  Person.—  lation  of  conjugal  duty.  Coopers.  Clason,  3 
Elutchins's  Estate,  9  Phila,  (Pa.)  300,  29  Leg.  Johns.  Ch.  (N.  Y.)  521.  See  also  Cooper  v. 
Int.  (Pa.)  141.  Remsen,  3  Johns.  Ch.  (N.  Y.)  382. 

7.  Condition  that  Legatee  Assist  to  Defeat  a  10.  Appearance  by  Attorney  Sufficient.— Keeler 
Lawsuit  Valid.  —  Cannon  v.  Apperson,  14  Lea  1.  Keeler,  18  N.  J.  Eq.  267.  In  this  case  the 
(Tenn.)  553.  court  said  that  the  will  did  not  require  that 

8.  Condition  that  Legatee  Be  Deemed  a  Re-  the  legatee  should  appear  in  person,  but  only 
formed  Man  by  Executors  Valid.  —  Markham  v.  that  he  should  appear,  and  therefore  the  con- 
Hufford,  (Mich.  1900)  82  N.  W.  Rep.  222.  dition  was  clearly  complied  with. 
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might  deem  sufficient  that  they  were  the  persons  referred  to,  required  an 
appearance  in  propria  persona  within  the  county,  and  that  the  execution  of  a 
power  of  attorney  to  certain  persons  to  demand  the  legacy  was  not  sufficient.1 

(2)  Time  for  Performance.  —  Where  no  time  is  fixed  for  the  performance 
of  a  condition,  the  law  gives  a  reasonable  time  in  which  to  perform  the  same.2 

(3)  Absolute  Liability  to  Perform  Condition  Subsequent.  —  Where  there  has 
been  a  pure  testamentary  gift  upon  condition,  and  a  clear  and  unqualified 
acceptance  thereof  by  the  legatee,  evinced  by  entering  into  possession,  the 
legatee  must  perform  the  condition  however  burdensome.3 

(4)  Effect  of  Impossibility  of  Performance.  —  In  the  Case  of  a  Condition  Precedent, 
the  performance  of  which  has  been  rendered  impossible,  the  legacy  will  never- 
theless vest  if  the  condition  was  not  the  sole  motive  of  the  bequest;  but  it 
is  otherwise  where  the  object  of  the  bequest  was  to  secure  the  performance  of 
the  condition. 5 

in  Respect  to  Conditions  Subsequent,  it  is  considered  that  there  must  be  a  capacity 
and  an  opportunity,  and  an  option  on  the  part  of  the  legatee  to  perform  the 
condition,  before  a  forfeiture  of  the  legacy  is  or  can  be  enforced.  Hence, 
when  compliance  with  the  condition  becomes  impossible,  as  through  the  act 
of  God,  the  legatee  takes  free  therefrom.6  m 

III.  Who  May  Devise  or  Bequeath.  —  Every  person  of  sound  mind  and 
not  under  some  special  disability  may  make  a  bequest  or  devise.7  The  ques- 
tion of  necessary  capacity  and  the  special  disabilities  existing  in  our  law  are 
investigated  elsewhere  in  this  work.**  . 

IV  "What  Property  May  Be  Devised  or  Bequeathed.  -—  All  interests, 
legal  or  equitable,  in  real  and  personal  estate,  which,  unless  otherwise  disposed 
of  descend  or  devolve  on  the  death  of  the  testator  to  his  heirs  or  personal 


1.  Appearance  in  Propria  Persona  Necessary. — 

Campbell  v.  McDonald,  10  Watis  (Pa.)  170. 

2.  Condition  Must  Be  Performed  Within  a  Rea- 
sonable Time.  —  Drew  v.  Wakefield,  54  Me. 
291.  In  this  case  it  was  held  that  a  delay  for 
more  than  eleven  years  after  the  death  of  the 
testator  to  perform  a  condition  precedent  was 
unreasonable. 

3.  Legatee  Must  Perform  Condition.  —  Wheeler 
v.  Lester,  1  Bradf.  (N.  Y.)  213. 

Thus,  in  Messenger  v.  Andrews,  4  Russ. 
478,  a  legatee,  upon  condition  to  satisfy  debts, 
took  possession  of  the  property,  renewed  the 
lease  in  his  own  name,  sold  the  stock,  and 
carried  on  the  trade,  and  it  was  held  that  he 
was  liable  for  the  payment  of  the  debts,  how- 
ever much  they  might  exceed  the  worth  of  the 
goods  to  him.  See  also  the  title  Conditions, 
vol.  6,  p.  505,  note  12. 

4.  Legacy  Will  Vest  Where  Condition  Not  Sole 
Motive.  —  Nunnery  v.  Carter.  5  Jones  Eq.  (58 
N.  Car.)  370,  78  Am.  Dec.  231. 

5.  When  Legacy  Will  Not  Vest.  —  See  Kirk- 
land  v.  Narramore,  105  Mass.  31,  7  Am.  Rep. 
497- 

6.  When  Compliance  with  Condition  Subsequent 
Impossible.  —  Merriam  v.  Wolcott,  (Supm.  Ct.) 
61  How.  Pr.  (N.  Y.)  377;  Hutchins's  Estate,  9 
Phila.  (Pa.)  300,  29  Leg.  Int.  (Pa.)  141.  See 
also  Peyton  v.  Bury,  2  P.  Wms.  626;  Jones  v. 
Suffolk,  1  Bro.  C.  C.  528;  Knight  v.  Cameron, 
14  Ves.  Jr.  389;  Graydon  v.  Hicks,  2  Atk.  16; 
Aislabie  v.  Rice.  3  Madd.  256;  Grant  v.  Dyer, 
2  Dow.  87. 

7.  Statute  of  Wills,  34  and  35  Henry  V  III., 
c.  5;  Swinburne  on  Wills,  part  ii.,  §  I. 

The  Power  to  Disinherit,  and  Forced  Heirs.  — 
Under  the  English  and  American  law  a  testa- 
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tor  may  dispose  of  his  property  absolutely  at 
his  own  discretion,  and  may,  if  he  so  pleases, 
disinherit  his  own  heirs.    Sefton  v.  Hopwood, 

1  F.  &  F.  578;  Bundy  v.  McKnight,  48  Ind.  509; 
Lamb  v.  Lamb,  105  Ind.  461;  Smith  v.  Smith, 
48  N.  J.  Eq.  590;  Middleditch  v.  Williams,  45 
N.  J.  Eq.  726;  Den  v.  Gibbons,  22  N.  J.  L.  117, 
51  Am.  Dec.  253;  Stein  v.  Wilzinski,  4  Redf. 
(N.  Y.)  441. 

In  the  Roman  and  civil  law  a  testator  could 
not  disinherit  his  children  or  in  their  absence 
his  parents.  Domat  Civ.  Law,  §  3340  ct  seq.; 
Walton  Civ.  Law  in  Spain  and  Spanish  Am., 
art,  806  et  seq. 

This  principle  is  retained  in  the  code  of 
Louisiana.  Civ.  Code  La.,  arts.  1493-1496.  Tu,r- 
nell's  Succession,  32  La.  Ann.  1218;  Marks's 
Succession,  35  La.  Ann.  993.  And  see  Inof- 
ficious Will,  vol.  16,  p.  556. 

But  it  has  been  abolished  in  Quebec  and  in 
Texas.    Quintin  v.  Girard,  8  L.  C.  Rep.  317, 

2  L.  C.  Jur.  141,  affir?>iing  I  L.  C.  J.  163;  1 
Sayles  Civ.  Stat.  Tex.  (2d  ed.)  530. 

See  generally  the  title  Wills. 

Kansas.  -  A  Married  Person,  whether  husband 
or  wife,  can  devise  or  bequeath  only  one  half 
of  his  or  her  property  away  from  his  or  her 
spouse,  unless  the  spouse  consents  in  writing. 
Stat.  Kan.  1S97,  c.  no,  34.  35;  Vining  v. 
Willis,  40  Kan.  609;  Sill  v.  Sill,  31  Kan.  24S; 
Martindale  v.  Smith,  31  Kan.  272;  Barry  v. 
Barry,  15  Kan.  587. 

8.  See  the  title  Testamentary  Capacity. 

For  particular  classes  of  persons  disabled 
wholly  or  partiallv,  see  further.  Aliens,  vol. 
2,  pp.  83,  87;  Civil  Death,  vol.  6,  p.  65; 
Husband  and  Wife,  vol.  15,  p.  794;  Infants, 
vol.  16,  p.  265. 
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Devisees  or  Legatees. 


representatives,  may  be  devised  or  bequeathed  by  him  in  his  lifetime.1 

V.  Who  May  Be  Devisees  or  Legatees  —  1.  In  General.  —  Every  person 

may  be  a  legatee  or  devisee  in  the  absence  of  some  special  disability.2 

2.  Aliens.  —  The  rights  of  aliens  as  devisees  and  legatees,  both  at  common 

law  and  under  statutes,  have  already  been  fully  treated  in  this  work,  so  that 

no  more  than  a  reference  is  necessary  here.3 


1.  Property  Which  May  Be  Disposed  of  by  Will. 
—  i  Jarm.  on  Wills  (5th  Eng.  ed.)  48;  Wills 
Act,  1  Vict.,  c.  26,  §  3;  Stimson  Am.  Stat.  Law, 
§  2630. 

The  local  statutes  contain  many  special  pro- 
visions.   See  generally  the  title  Wills. 

Everything  Assignable.  —  It  has  been  said  also 
that  whatever  is  assignable  is  capable  of  dis- 
position by  will.  1  Redfield  on  Wills  (4th  ed.) 
388.  See  the  title  Assignments,  vol.  2,  p. 
1007. 

The  Freedom  to  Devise  or  Bequeath  Property 
May  Be  Restricted  by  an  agreement  for  valuable 
consideration  made  by  the  testator  to  dispose 
of  property  by  will  to  a  particular  person. 
See  the  title  Debts  of  Decedents,  vol.  8,  p. 

IOT7. 

Right  to  Bequeath  Dead  Body.  —  A  testator  has 
no  right  to  make  a  bequest  of  his  dead  body, 
as  there  can  be  no  property  therein.  Williams 
v.  Williams,  20  Ch.  D.  659;  Enos  v.  Snyder, 
(Cal.  1900)  63  Pac.  Rep.  170.  See  also  the  title 
Dead  Body,  vol.  8,  p.  834. 

As  to  Powers,  see  the  title  Powers. 

As  to  Disposing  of  Others'  Property  by  Will,  see 
the  title  Equitable  Election,  vol.  11,  p.  57. 

As  to  Wills  of  Community  Property,  see  the 
title  Community  Property,  vol.  6,  p.  346. 

As  to  Wills  of  Homestead  Property,  see  Vining 
v.  Willis,  40  Kan.  609,  and  the  title  Homestead, 
vol.  15,  p.  692. 

2.  A  Bankrupt  Is  under  No  Disability  to  take 
by  devise  or  legacy.  2  Williams  on  Exrs., 
(gth  Eng.  ed.)  898.  See  the  title  Insolvency 
and  Bankruptcy,  vol.  16,  p.  723. 

Infants  en  Ventre  Sa  Mere  are  regarded  as 
in  esse  for  the  purpose  of  taking  by  devise  or 
legacy  from  the  time  of  conception.  In  re 
Burrows,  (1895)  2  Ch.  497;  Nelson  v.  Iverson, 
24  Ala.  10;  Milne  v.  Milne,  17  La.  46;  Sevier 
v.  Douglas,  44  La.  Ann.  609;  Chambers  v. 
Shaw,  52  Mich.  18;  Randolph  v.  Randolph,  40 
N.  J.  Eq.  73;  Civ.  Code  La.,  art.  954.  See  the 
titles  Child  —  Children,  vol.  5,  p.  1083,  notes; 
Infants,  vol.  16,  p.  259. 

As  to  illegitimate  children  en  ventre  sa  mere, 
see  infra,  this  section,  Paramours  and  Illegiti- 
mate Children. 

A  Member  of  a  Religious  Order  Who  Has  Taken 
a  Vow  of  Poverty  is  as  free  as  any  other  person 
to  take  and  hold  a  legacy.  Lynch  v.  Loretta, 
4  Dem.  (M.  Y.)  312. 

A  Confessor  in  Quebec  is  capable  of  receiving 
a  legacy  from  his  penitent,  though  the  rule 
was  otherwise  under  the  old  French  law. 
Harper  v.  Bilodeau,  11  L.  C.  Rep.  119 

Legacies  to  Priests  for  Masses  for  the  Testa- 
tor's Soul  are  fully  treated  under  the  title 
Charities  and  Trusts  for  Charitable  Uses, 
vol.  5,  p.  927.  See  also  for  recent  cases  hold- 
ing such  a  gift  a  valid  charitable  bequest, 
Hoeffer  v.  Clogan,  171  111.  462;  Webster  v. 
Sughrow,  6g  N.  H.  380;  Kerrigan  v.  Tabb  (M. 
J.  1898)  39  Atl.  Rep.  701,  holding  such  a 


bequest  a  valid  private  trust;  Moran  v. 
Moran,  104  Iowa  216,  holding  such  a  bequest 
a  valid  direct  gift;  Harrison  v.  Brophy, 
59  Kan.  1;  Sherman  v.  Baker,  20  R.  I.  446. 
See  also  Martin  v.  Bowdern,  (Mo.  1900)  59  S. 
W.  Rep.  227;  Matter  of  Zimmerman,  (Surro- 
gate Ct.)  22  Misc.  (N.  Y.)  411,  holding  such 
gifts  not  void  as  crealing  a  perpetuity ;  Reichen- 
bach  v.  Quin,  21  Ir.  Eq  138;  Phelan  v.  Slat- 
tery,  19  L.  R.  Ir.  177.  See  also  Dillon  v.  Reilly, 
I.  R.  10  Eq.  152;  Bradshaw  v.  Jackman. 
21  L.  R.  Ir.  12,  holding  a  bequest  to  a  bishop 
to  be  used  for  masses  invalid  as  a  trust  with- 
out a  beneficiary;  McHugh  McCole,  97  Wis. 
1 66. 

Slaves,  while  slavery  existed,  were  incapable 
of  taking  by  bequest  or  devise,  Trotter  v. 
Blocker,  6  Port.  (Ala.)  269;  Lamb  v.  Girtman, 
26  Ga.  625;  Taylor  v.  Embty,  16  B.  Mon.  (Ky.) 
340;  Hinds  v.  Brazealle,  2  How.  (Miss.)  837, 
32  Am.  Dec.  307.  Even  as  the  beneficiaries  of 
a  trust,  Taylor  v.  Embry,  16  B.  Mon.  (Ky.) 
340;  Hinds  v.  Brazealle,  2  How.  (Miss.)  837, 
32  Am.  Dec.  307;  Cunningham  v.  Cunning- 
ham, Conf.  Rep.  (1  N.  Car.)  353. 

Though  a  testator  died  during  slavery,  a 
legacy  may  be  enforced  after  the  abolition  of 
slavery,  in  favor  of  an  ex-slave.  Hoover  v. 
Brem,  43  Miss.  603.  See  further  the  title 
Slavery. 

3.  As  to  Aliens'  Right  to  Take  by  Devise,  see 

the  title  Aliens,  vol.  2,  p.  72. 

Devise  to  Alien  upon  Becoming  Qualified.  —  See 
Snider  v.  Robertson,  9  S.  Car.  213. 

Contingent  Remainder  Devised  to  Alien  —  While 
Contingent  Law  Changed  Rendering  Him  Capable 
of  Taking.  —  McGillis  v.  McGillis,  154  N.  Y. 
532,  modifying  11  N.  Y.  App.  Div.  359.  See 
also  for  other  phases  of  the  same  litigation  the 
title  Aliens,  vol.  2,  p.  78,  notes. 

As  to  Aliens'  Right  to  Take  by  Bequest,  see  the 
title  Aliens,  vol.  2,  pp.  81,  82. 

Statutory  Modifications  of  Doctrine.  —  See  the 
titles  Aliens,  vol.  2,  p.  76  et  seq-.t  and  also  the 
following  authorities: 

United  States.  —  Brigham  v.  Kenyon,  76  Fed. 
Rep.  30. 

Illinois.  —  De  Graff  v.  Went,  164  111.  485. 
Iowa.  —  Doehrel  v.  Hillmer,  102  Iowa  169; 
Furenes  v.  Severtson,  102  Iowa  322. 

A  Gift  Causa  Mortis  will  be  enforced  in  Louisi- 
ana on  principles  of  reciprocity.  Mager's  Suc- 
cession, 12  Rob.  (La.)  584;  Franklin's  Succes- 
sion, 7  La.  Ann.  395. 

Treaties. —  Where,  by  treaty,  the  right  to 
take  by  devise,  etc.,  is  granted  to  United 
States  citizens  in  a  foreign  country,  while 
similar  rights  are  secured  to  its  citizens  here, 
the  treaty  being  the  paramount  law  governs. 
See  the  title  Aliens,  vol.  2,  p.  85,  also  Opel  v. 
Shoup,  100  Iowa  407;  Doehrel  v.  Hillmer,  102 
Iowa  169;  Wilcke  v.  Wilcke,  102  Iowa  173. 
See  further  Jele  v.  Lemberger,  163  111.  338 
(dictum). 
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3  Felons.  -  In  consequence  of  the  old  doctrines  of  forfeiture  and  escheat 
which  resulted  from  attainder  or  conviction  of  felony  or  from  outlawry  a  con- 
vied  o^a  tainted  felon  could  not,  until  pardon  granted  or  during  the  term 
of  his  sentence  of  penal  servitude,  take  any  legacy  or  devise  But  the  com- 
e  ion  of  his  penal  service  or  a  pardon  restored  him  to  his  f  ull  rights  and  any 
Wacy  fa  ling  to  him  after  that  time  he  might  take.*  Attainder  and  corrup- 
tion of  blood  have  now  been  universally  abolished  in  the  Untied  States-  and 

^^^O^unaervic^swm.-A  sort  of  forfeiture  has  in  some 
instances  been  enforced  in  cases  where  gifts  under  a  will  have  been  Withheld 
rom  one  who  murdered  the  testator  for  the  very  purpose  of  securing ;  the 
advantages  to  accrue  to  him  upon  the  victim's  death ;  »  but  the  courts  differ 
much  as  to  the  proper  rule  in  such  cases,  and  the  whole  subject  will  be  d.s- 

cussed  elsewhere.6  T  T 

4.  Paramours  and  Illegitimate  Children  -  Paramour  or  Concubine.  -  In  L°™1«™ 
a  statute  prohibits  absolutely  a  gift  of  immovables  causa  mortis  to  each  other 
bv  persons  who  have  lived  in  open  concubinage,  and  validates  a  gift  of  mova- 
lUcalsa  mortis  bv  either  to  the  other  in  such  case  not  to  exceed I  u i  value  one 
tenth  of  the  estate  of  the  testator  or  testatrix.7    In  South  Carolina  it  is 
provided  by  sta  ute  that  where  a  man  shall  live  in  adultery  with  a  woman  if 
he  has  a  wife  or  lawful  children  of  his  own  he  shall  not  devise  or  bequeath  to 
the  »  woman  with  whom  he  lives  in  adultery  "  more  than  the  one-fou  t ,  part 
of  the  value  of  his  estate."    In  the  absence  of  statute,  such  devises  or  legacies 
are  valid  •  unless  they  are  invalidated  on  the  ground  of  undue  influence.'* 
^L^SSL  may  be  devisees  or  legatees  under  a  will  if  sufficiently 


1  Status  of  Convicted  Felons.  —  Roberts  v. 
Walker,  i  Russ.  &  M.  752.  See  the  titles  At- 
tainder vol.  3,  p.  248;  Fines  and  Penalties, 
vol  13  p.  71;  Forfeit  — Forfeiture,  vol.  13, 
p.  1073';  Pardon;  Punishment.  And  see  the 
title  Civil  Death,  vol.  6,  p.  65. 

2.  In  re  Thompson,  22  Beav.  506;  Re  Har- 
rington, 29  Beav.  24;  Stokes  v.  Holrten,  1 
Keen  145.  , 

3.  See  Stimson  Am.  Stat.  L.,  §§  H3.  Il6z; 
Const.  U.  S.,  art.  3,  §  3i  Rev.  Stat.  U.  S.,  §  5326; 
and  the  various  state  constitutions  and  stat- 
utes. ,  , 

4.  The  Act  of  July  4.  l87o,  and  33  and  34 
Vict  c  23,  swept  away  the  last  remnants  of 
the  law  of' forfeiture  left  after  Stat.  54  Geo. 
Ill  c  145.  It  is  said  that  the  act  leaves  un- 
affected the  consequences  of  a  judgment  of 
outlawry  in  criminal  cases.  4  Stephen  s  Com. 
(13th  ed.)  419.  kT 

5.  See  for  insiance  Riggs  v.  Palmer,  115  N. 
Y.  506,  12  Am.  St.  Rep.  819. 

6.  See  the  title  Murder  and  Manslaughter. 

7.  Louisiana  —  Concubinage.  —  Civ.  Code  La., 
art.  1481. 

Immovables.  —  Vail  v.  Bird,  6  La.  Ann.  223; 
Gibson  v.  Dooley,  32  La.  Ann.  959. 

Movables.  —  Bousquet's  Succession,  10  Kob. 
(La)  143-  Lowery  v.  Kline,  6  La.  380;  Olivier 
v.  Blancq,  2  La.  Ann.  W,  Cole  v.  Lucas,  2 
La.  Ann.  946;  Hamilton's  Succession,  35  La. 
Ann.  640;  Morvant's  Succession,  46  La.  Ann. 

Former  Law. —  Under  the  code  in  force  be- 
fore 1825,  persons  living  in  open  concubinage 
were  declared  incapable  of  making  to  each 
other  any  universal  donation  or  under  an  uni- 
versal title,  inter  vivos  or  rausa  mortis,  and  the 
prohibition  extended  no  furthe,.    Macarty  - 


Mandeville,  3  La.  Ann.  239;  Sandoz  v.  Gary, 
11  Rob.  (La.)  529-  _       „  n 

8  South  Carolina.  —  1  Rev.  Stat.  S.  Car.  1999; 
Powers  v.  McEachern,  7  S.  Car.  290;  Massey 
v.  Wallace,  32  S.  Car.  149;  Gore  v.  Clarke,  37 
S.  Car.  537.  , 

Divorced  Wife  Living.  —  The  statute  does  not 
apply  to  a  man  who  lives  in  South  Carolina  in 
illicit  relations  with  a  single  woman,  his  wife 
having  been  divorced  in  another  state.  Hull 
v  Hull.  2  Strobh.  Eq.  (S.  Car.)  174. 

Personal  Privilege.  —  The  right  which  the 
legitimate  wife  and  children  have  to  vacate  the 
gift  in  excess  of  one-fourth  of  the  estate  to  the 
paramour  or  illegitimate  children  is  enlirely 
personal  and  does  not  survive  to  their  repre- 
sentatives. Breithoupt  v.  Bouskett,  1  Rich. 
L  (S.  Car.)  465;  Ford  v.  McElroy,  1  Rich  L. 
(S.  Car.)  474;  Powers  v.  McEachern,  7  S.  Car. 

V  Gifts  to  Paramour  or  Concubine  Valid.  — 

Smith  v.  Du  Bose,  78  Ga.  413,  °  Am.  St.  Rep. 
260-  Arnault  v.  Arnault,  52  N.  J-  Eq.  801; 
Matter  of  Mondorf,  no  N.  Y.  450;  Monroe  v. 
Barclay,  17  Ohio  St.  316,  93  Am.  Dec.  620; 
O'Neall  v.  Farr,  1  Rich.  L.  (S.  Car.)  80  (case 
not  within  the  statute  discussed  in  the  last  note 

supra).    .  .  , 

10  Undue  Influence  —  The  meretricious  rela- 
tion alone  will  not  justify  a  finding  of  undue 
influence.  Monroe  v.  Barclay, ,17  Ohio  bt. 
-102  V  Am.  Dec.  620;  Rudy  v.  Llnch,  69  Pa. 
St  I7~7  8  Am.  Rep.  238;  Johnson  s  Estate, 
159  Pa.  St.  630  But  such  fact  is  for  the  con- 
sideration of  the  jury.  Main  v.  Ryder,  84  Pa. 
St  217  And  where  it  exists  less  evidence  is 
required.  Kessinger  v.  Kessinger,  37  Ind.  341; 
McClure  v.  McClure,  86  Tenn.  173-  See  also 
the  title  Undue  Influence. 
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described.1  And  such  is  now  the  law  in  Quebec,  where  formerly  the  French 
law  denying  or  limiting  this  right  of  bastards  existed.2  But  by  statutory  pro- 
vision in  Louisiana  and  South  Carolina  an  illegitimate  child  of  the  testator 
may  take  by  will  only  to  a  certain  amount  specified  by  law.3 

5.  Attesting  Witnesses  —  Gift  to  Attesting  Witness  Avoided  Will.  —  Under  the 
statute  of  frauds,  a  will  of  lands  or  tenements  was  required  to  be  attested  by 
three  or  four  "credible"  witnesses.4  This  was  interpreted  to  mean  compe- 
tent witnesses,  and  by  the  common-law  rules  as  to  competency,  if  a  legacy  or 
devise  was  given  to  a  subscribing  witness,  he  became  incompetent  by  reason 
of  interest,  and  the  whole  will  failed  through  failure  of  the  proof  requisite  to 
establish  the  will.5    No  such  requirement,  however,  was  made  as  to  wills  of 


1.  See  the  title  Bastardy,  vol.  3,  p.  893; 
Child  —  Children,  vol.  5,  p.  1095  et  seq.) 
Issue  (Descendants),  vol.  17,  p.  544. 

An  Unborn  Illegitimate  Child  is  sufficiently 
designated  as  devisee  if  the  mother  is  de- 
scribed.   Pratt?'.  Flamer,  5  Har.  &  J.  (Md.)  10. 

In  England,  if  an  illegitimate  child  be  en 
ventre  at  the  date  of  the  will,  it  may  take  if 
sufficiently  designated,  as  by  the  mother. 
Evans  v.  Massey,  8  Price  22;  Gordon  v.  Gor- 
don, 1  Meriv.  141.  Though  not  born  until  after 
the  testator's  death.  Crook  v.  Hill,  3  Ch.  D 
773- 

But  aliter  if  it  is  described  as  the  child  of  a 
particular  father,  for  the  law  will  not  inquire 
as  to  the  fact  of  paternity.  In  re  Rolton,  31 
Ch.  D.  542. 

But  it  may  inquire  as  to  the  reputation  of 
paternity,  so  that  a  will  in  favor  of  the  reputed 
child  of  the  testator  by  a  particular  woman 
may  operate  in  favor  of  a  child  en  ventre  at  the 
date  of  the  will  who  between  that  time  and 
the  death  of  the  testator  acquires  the  reputation 
of  being  his  child,  and  no  rule  of  public  policy- 
prevents  such  a  result.  Occleston  v.  Fulla- 
love,  L.  R.  9  Ch.  147. 

Nor  does  it  matter  that  the  children  are  not 
en  ventre  at  the  date  of  the  will,  if  they  are 
born  at  the  testator's  death  and  are  sufficiently 
described  in  the  will,  or,  it  seems,  if  en  venire 
at  Ihe  testator's  death.  In  re  Hastie,  35  Ch 
D.  728. 

A  gift  to  a  future  illegitimate  child  to  be 
begotten  after  the  death  of  Ihe  testator  is  void, 
as  tending  to  encourage  immorality,  and  such 
gifts  can  never  be  upheld.  Crook  v.  Hill,  3 
Ch.  D.  773;  In  re  Harrison,  (1894)  1  Ch.  561. 

Under  a  Specific  Devise  to  "Children,"  an  ille- 
gitimate son  subsequently  legitimated  by  the 
marriage  of  his  parents,  according  to  the  law 
of  the  country  of  the  father's  domicil,  may 
take  lands  in  England.  In  re  Grev,  (1802)  3 
Ch.  88. 

In  the  Case  of  a  Bequest  of  Personalty  the  same 
rule  obtains.  In  re  Andros,  24  Ch.  D.  637. 
See  also  ihe  titles  Bastardy,  vol.  3.  p.  897; 
Child  —  Children,  vol.  5,  p.  1096,  note; 
Heir,  Heirs,  and  the  Like,  vol.  15,  p.  332. 

2.  Q-iebec.  —  King  v.  Tunstall,  L.  R.  6  P.  C. 
55.  20  L.  C.  Jur.  49,  14  L.  C.  Jur.  197.  This 
case  contains  a  full  history  of  the  early  French 
law,  from  which  the  law  of  Louisiana  (see  next 
note)  is  derived. 

3.  Louisiana.  —  The  proportion  which  natural 
parents  may  leave  to  their  children  is  regu- 
lated by  the  heirs  left  by  them.  See  Civ.  Code 
La.,  arts.  1483-1488. 

18  C.  of  L— 47 


Unacknowledged  illegitimate  children,  or 
adulterous  or  incestuous  children,  can  take 
as  legatees  only  what  is  necessary  to  sustain 
them  or  procure  them  an  occupation  or  pro- 
fession. Civ.  Code  La.,  art.  1488;  Bennett  v. 
Cane,  18  La.  Ann.  590,  592.  See  also  Gaines 
v.  Hennen,  24  How.  (U.  S.)  553. 

And  their  legal  incapacity  exlends  to  their 
children.    Bennett  v.  Cane,  iS  La.  Ann.  590. 

Acknowledged  illegitimate  children  are  sub- 
ject to  the  same  rules,  where  the  testator  leaves 
legitimate  children.  Civ.  Code  La.,  art.  1483; 
Delancy  v.  Beale,  1  La.  496. 

Where  the  natural  father  leaves  legiiimate 
ascendants  or  legitimate  brothers  and  sisters, 
he  may  leave  his  acknowledged  illegitimate 
children  one-fourth  of  his  property,  or,  in  case 
he  leave  only  more  remote  relatives,  he  may 
leave  them  a  third.  Civ.  Code  La.,  art.  i486; 
Compton  v.  Prescott,  12  Rob.  (La.)  56;  Ripcli 
*.  Morina,  12  Rob.  (La.)  552;  Reed  v.  Crocker, 
12  La.  Ann.  436;  Villars  v.  Faivre,  34  La.  Ann! 
200. 

A  natural  mother,  who  has  no  legitimate 
descendants,  may  leave  an  acknowledged  ille- 
gitimate child  the  whole  amount  of  her  succes- 
sion. Civ.  Code  La.,  art.  1884;  Jobert  v.  Pitot. 
4  La.  Ann.  305. 

As  to  Children  of  Color  under  the  old  law,  see 
Compton  v.  Prescott,  r2  Rob.  (La.)  56;  Jung 
v.  Doriocourt,  4  La.  175;  Robinelt  v.  Verdun, 
14  La.  542.  Repealed,  see  Hubert's  Succession, 
33  La.  Ann.  1099. 

In  South  Carolina,  a  testator  who  dies  leaving 
a  wife  or  legiiimate  children  cannot  dispose 
by  will  of  over  one-fourth  of  his  properly  to 
his  illegitimate  children.  This  provision  can- 
not be  evaded  by  leaving  the  property  (o  an 
executor  under  a  secret  trust.  Bouhnight  v. 
Brown,  16  S.  Car.  155;  Gore  v.  Clarke,  37  S. 
Car.  537;  Hull  v.  Hull,  2  Strobh.  Eq.  (S.  Car.) 
174.  3  Rich.  Eq.  (S.  Car.)  65. 

For  a  case  wherein  words  com  mil  ting  illegiii- 
mate  children  of  ihe  testator  to  the  kindness  of 
a  devisee  was  held  not  to  create  a  trust,  see 
Taylor  v.  McRa,  3  Rich.  Eq.  (S.  Car.)  96. 

A  gift  lo  the  husband  of  an  illegiiimate  child 
is  invalid  within  the  act.  Bradley  v.  Lowry, 
Spears  Eq.  (S.  Car.)  1,  39  Am.  Dec.  142. 

4.  Witnesses  Required  by  the  Statute  of  Frauds. 
—  29  Car.  II.,  c.  3,  §  5;  10  Bac.  Abr.,  title 
Wills  (D)  I.;  2  Bl.  Com.  376.  Before  this 
statute  no  witnesses  were  required.  Wind- 
ham v.  Chetwynd,  1  Burr.  418,  1  VV.  Bl.  98. 
See  also  the  title  Wills. 

5.  Will  Failing  for  Interest  of  Witness.  — 
Holdfast  v.  Dowsing,  2  Stra.  1253,  1  W.  Bl.  8- 
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nersonal  propertv,  which  were  not  required  to  be  witnessed  at  all 

Gift  to  Attesting  Witness  Void.  -  This  state  of  law  was  changed  in  England  by 
statu  e  ^(  to  II.,  c.  6,  which  enacted  that  if  any  attesting  witness  was  at 
he  same5 time' a  legatee  or  devisee,  he  should  be  competent  as  a  witness  to 
Drove  the  will  but  the  legacy  or  devise  to  him  should  be  void.*  Tins  is  the 
Uw  under  the  modern  English  statute  of  wills  and  under  similar  statutes  in 
most ouL  states  of  the  American  Union  both  as  to  wills  of  real  and  personal 

or  Legacy  Must  Be  Benencial  and  Direct  to  Be  Avoided.  -  ^^teorj^ 
must  however,  be  a  beneficial  one  to  be  rendered  vo.d  by  the  statutes,  and 
a  devise  in  trust  6  or  indirectly  beneficial  to  the  witness  •  will  not  be  avoided. 

Lewis,  103  N.  Car.  40,  14 


Windham  v.  Chetvvynd,  1  Burr.  4'8,  1  W.  Bl. 
9S;  Shaffer  v.  Corbett,  3  Har.  &  M.  (Md.)  513. 
See  also  the  title  Wills.  . 

1  Otherwise  as  to  Wills  of  Personalty.  —  Lim- 
b-rv  v.  Mason,  2  Comyns  451;  High,  Appel- 
Unt,  2  Uougl.  (Mich.)  515-    And  see  the  tltle 

V  ^'statute  25  Geo.  II.,  c.  6.  —  See  Holdfast  v. 

Dowsen,  1  W.  Bl.  17.  _  . 

Wills  of  Personalty  under  the  Statute.  —  1  his 

statute  applied  only  to  wills  of  real  estate. 
Brett  v.  Brett,  3  Add.  Ecc.  210;  Linton  v.  Law, 
■x  Add  Ecc.  212,  note  b;  Watts  v.  Public 
Administrator,  4  Wend.  (N.  Y.)  168.  Contra, 
Lees  v.  Summersgill,  17  Ves.  Jr.  508. 

Hence  a  legacy  to  a  witness  to  a  will  ol  per- 
sonalty was  not  void.  Emanuel  v.  Constable, 
3  Russ.  436;  Foster  v.  Banbury,  3  Sim  40. 
See  Winaut  v.  Winaut,  1  Murph.  (5  N.  Car.) 
U8-  Walker  v.  Skeene,  3  Head.  (Term.)  1. 

[1  has  been  decided  otherwise  in  England  o\ 
a  legacy  given  to  a  witness  to  a  will  of  real 
prooerty  Doe  v.  Mills,  l  M.  &  Rob.  288,  42 
Re/.  Rep.  795-    Quasre  in  In  re  Munsie,  10 

Ont.  Pr.  98.  .  , 

3  Gift  to  Attesting  Witness  Void  —  England. 
—  Doe  v  Mills.  1  M.  &  Rob.  288,  42  Rev.  Rep. 
7QS-  Wigan  v.  Rowland,  11  Hare  157,  21  Eng. 
L  &  Eq:  132;  In  re  Trotter,  (1899)  'Ch.  764. 
&M,/d.-Ryan  v.  Devereux,  26  U.  C.  y. 

'Connecticut.  -  See  Clark  v.  Hopkins,  6  Conn. 
106-  Fortune  v.  Buck,  23  Conn.  1.  Compare 
Starr  v.  Starr,  2  Root  (Conn.)  303. 

District   of   Columbia.  —  Elliot  v.  Brent,  o 
Mackey  (D.  C.)  98.  , 

G«r*/fl  -  Jones  v.  Habersham,  63  Ga. _  146. 

Illinois.  -  Harp  v.  Parr,  168  111.  473;  Fisher 
v.  Spence.  150  111.  253.  41  Am.  St.  Rep.  360. 

lJwa  —  Hawkins  v.  Hawkins,  54  Iowa,7+=- 

Michigan.— Tints,**  v-  Theis5">  ^  M'cn- 
178-  High,  Appellant,  2  Dougl.  (Mich.)  528. 

Mississippi.  -  Rucker  v.  Lambdin,  12  Smed. 
&  M.  (Miss.)  230. 

Missouri.  -  Miltenberger  v.  Miltenberger, 
78  Mo.  27;  Grimm  v.  Tittman,  113  Mo.  5°. 

New  Hampshire.  —  Hodgman  v.  Kittiedge. 

bl New  York.  -  Matter  of  Owen,  48  N.  Y.  App. 
Div    507;  Matter  of  Brown,  31  (N;  Y-) 

,66.  66  How.  Pr.  (N.  Y.)  289;  Du  Bo.s 
Brown,  I  Dem.  (N.  Y.)  325;  Smith  s  Estate 
Tuck  (N  Y)83;  McDonough  v.  Loughhn.  20 
Barb  (N  Y  )  238-  Sharpsteen  v.  Tillou,  3  Cow. 
(N.  Y.)  653;  Jackson  v.  Denniston,  4  Johns. 

(«3CWw,- McLean       Elliott,  72  N- 


Car.  70;  Boone  v 
Am.  St.  Rep.  783- 

Under  the  statute  of  1784  a  legatee  who  was 
a  witness  to  a  will  of  land  did  not  lose  his 
legacy  not  being  "  interested  in  the  devise  of 
the  said  land;"  but  if  he  was  a  witness  to  a 
vvill  of  personalty  under  the  statute  of  1840,  he 
lost  the  legacy.  Tucker  v.  Tucker,  5  Ired.  L. 
(27  N.  Car.)  161. 

Ohio.  —  Vrooman  v.  Powers,  47  Ohio  bt. 

19Ajexas.  —  Nixon  v.  Armstrong,  38  Tex.  296; 

Fowler  v.  Stagner,  55  Tex.  393;  Gamble  v. 

Butchee,  87  Tex.  643. 

Vermont.  —  Clark  v.  Clark,  54  V  t.  4§9- 
Virginia.  —  Croft  v.  Croft,  4  Gratt.  (Va.) 

A  Gift  to  an  Attesting  Witness  Without  Whose 
Evidence  the  Will  Can  Be  Proved  is  valid.  Corn- 
well  v.  Woolev,  1  Abb.  App.  Dec.  ( N .  Y.)  441, 
affirming  47  'Barb.  (N.  Y.)  327;  Matter  of 
Owen  48  N.  Y.  App.  Div.  507;  Croft  v.  Croft. 
4  Gratt.  (Va.)  103.  See  also  Miltenberger  v. 
Miltenberger,  78  Mo.  27;  Caw  v.  Robertson,  5 
N.  Y.  125.    Contra,  Little  v.  Aikman,  28  L  .  C. 

^In  New  York,  formerly,  a  non-resident, 
though  one  of  two  witnesses,  might  save  his 
legacy  where  proof  was  made  without  him. 
Cornvv'ell  v.  Wooley,  I  Abb.  App.  Dec.  (N.  Y.) 
441,  43  How.  Pr.(N.Y.)  475.  affirming*]  Barb. 
(N  Y.)  327.  Queere  under  Code  Civ.  t  to. 
Matter  of  Beck,  6  N.  Y.  App.  Div.  215. 

One  Who  Signed  Apparently  as  a  Witness,  but 
in  fact  not  as  such,  may  show  the  true  reason 
of  his  signing,  and  a  gift  to  such  a  one  will  be 
good  Boone  v.  Lewis,  103  N.  Car.  40,  14  Am. 
St.  Rep.  783.    See  also  Re  Sturgis,  17  Ont. 

342.  c 

4  Gift  Must  Be  Benencial.  —  Fisher  v.  Spence, 
150' 111.  259,  41  Am.  St.  Rep.  360;  Harp  v.  Parr 
168  III.  473-    See  also  Peralta  v.  Castro,  6 

Cal.  354-  , 

A  devise  to  an  executor  in  compensation  tor 
services  is  not  forfeited  though  he  is  a  witness. 
Pruyn  v.  Brinkerhoff,  57  Barb.  (N.  Y.)  176. 
But  compare  Allison  v.  Allison,  4  Hawks  (11 

N.  Car.)  141. 

6  Mere  Trust  Not  Avoided.  —  Cresswell  v. 
Cresswell  L.  R.  6  Eq.  69;  McDonough 
v  Loughlin,  20  Barb.  (N.  Y.)  238;  Pruyn  v. 
Brinkerhoff,  57  Barb.  (N.  Y.)  176;  Hogan 
v  Wyman,  2  Oregon  302.  And  see  1  ucker  v. 
Tucker,  5  Ired.  L.  (27  N.  Car.)  161. 

6.  Gifts  Indirectly  Beneficial  Upheld.  —  As 
where  the  witnesses  were  inhabitants  of  a  citv 
or  township  to  which  a  devise  or  legacy  was 
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Thus,  too  a  gift  to  the  testator's  heir  at  law  who  as  heir  would  take  more  than 
or  as  much  as  is  given  him  under  the  will  is  not  avoided  by  his  becoming  i 
witness.1  The  interest  must  likewise  be  a  direct  interest  under  the  will  and  not 
a  remote  or  consequential  interest  claimed  through  a  devisee  or  legatee  2  but 
a  direct  interest  though  contingent  has  been  held  to  be  void.3 

Effect  of  Legislation  Removing  Incompetency  for  Interest.  —  A  general  statute  remov- 
ing the  incompetency  of  witnesses  by  reason  of  interest  will  not  unless  by 
particular  reference  or  provision,  affect  the  status  of  a  special  statute  avoiding 
gifts  to  the  attesting  witnesses  to  wills.4  s 
Gift  to  Attesting  Witnesses  Valid.  —  in  Some  States  legislation  has  rendered  devisees 
and  legatees  competent  witnesses,  and  gifts  to  them  valid.5 

A  Gift  to  the  Husband  or  Wife  of  a  Subscribing  Witness  has  been  the  subject  of  some 
difference  of  opinion.  In  England  it  was  determined  that  the  statute  25  Geo 
11.,  c.  6  had  no  application  except  where  the  interest  given  by  the  will  was 
destroyed  by  the  statute  itself,  and,  as  when  the  husband  or  wife  was  a  witness 
the  interest  of  the  spouse  of  the  witness  was  not  destroyed  by  the  statute  the 
witness  was  not  rendered  "  credible,"  and,  tested  by  the  common-law  rules  as 
to  competency  the  will  was  not  duly  attested,  and  failed  under  the  provision 
of  the  statute  of  frauds;6  and  this  view  has  been  followed  in  some  American 
jurisdictions.7    In  some  states  where  the  unity  of  husband  and  wife  does  not 


given.  Piper  v.  Moulton,  72  Me.  155;  Mars- 
ion.  Petitioner,  79  Me.  25;  Hawes  v.  Hum- 
phrey, 9  Pick.  (Mass.)  3S0,  20  Am.  Dec.  481- 
Haven  v.  Hilliard,  23  Pick.  (Mass.)  io-  Loring 
v.  Park,  7  Gray  (Mass.)  42;  Hitchcock  v.  Shaw, 
160  Mass.  140.  See  also  Cornvvell  v.  Isham  1 
Day  (Conn.)  35,  2  Am.  Dec.  50;  Jones  'v. 
Habersham,  63  Ga.  146;  and  compare  Starr  v 
Starr,  2  Root  (Conn.)  303. 

A  member  of  a  church  or  parish  may  wit- 
ness a  will  giving  a  legacy  to  such  church  or 
parish,  and  the  legacy  is  not  void.  Goodrich's 
Appeal,  57  Conn.  275;  Warren  v.  Baxter  48 
Me.  193;  Eustis  v.  Parker,  1  N  H.  273. 

The  fact  that  a  member  of  a  charitable 
corporation  witnessed  a  will  giving  real  and 
personal  properly  to  the  corporation,  does  not 
invalidale  the  gift.  Quinn  u.  Shields,  62  Iowa 
129,  49  Am.  Rep.  141. 

An  employer  in  a  charitable  institution  is  a 
competent  witness  of  a  will  giving  a  legacy  to 
such  institution.    Combs's  Appeal    10s  Pa 
St.  155. 

1.  Gift  to  Heir  at  Law.  —  Smallev  v.  Smalley 
70  Me.  54S,  35  Am.  Rep.  353;'  Graham  v. 
O  tallon,  4  Mo.  338;  Dickev  v.  Malechi  6  Mo 
177,  34  Am.  Dec.  130.  See  also  Fortune  v 
Buck,  23  Conn.  1;  Allen  v.  Allen,  2  Overt 
(Tenn.)  172;  Walker  v.  Skeene,  3  Head  (Tenn  j 
1;  Clark  v.  Clark,  54  Vt.  489.  This  is  the 
siatutory  provision  in  many  states. 

2.  Direct  Interest  Required.  —  Hatfield  v 
Thorp,  5  B.  &  Aid.  589,  7  E.  C.  L.  199;  Ryan 
v.  Devereux,  26  U.  C.  Q.  B.  100;  Berry  v 
Hamilton,  10  B.  Mon.  (Ky.)  138. 

Thus  the  fact  that  the  prospective  heirs  of  a 
legatee  are  witnesses  was  held  not  to  invali- 
date the  ancestor's  legacies  under  a  statute 
requiring  witnesses  "  not  beneficially  inter- 
ested." Jones  v.  Tebbetts,  57  Me.  572.  And 
see  Maxwell  v.  Hill,  89  Tenn.  584.  But  com. 
pare  Rucker  v.  Lambdin,  12  Smed.  &  M  (Miss  ) 
230. 

A  devise  to  A  charged  with  the  support  of 
B  does  not  render  B  incompetent  as  a  witness 
Walker  v.  Skeene,  3  Head  (Tenn.)  1. 


3.  Trinitarian  Cong.  Church,  etc.,  Appel- 
lant, 91  Me.  416,  (under  a  statute  which  voids 
gifts  to  witnesses  "  beneficially  interested  "). 

4.  Effect  of  General  Legislation.  —  Elliot  v 
Brent,  6   Mackey  (D.    C.)  08;  Miltenberger 
v.  Miltenberger,  78  Mo.  27.    But  see  Estep  v 
Morris,  38  Md.  417;  Harris  v.  Pue,  39  Md.  545. 

In  Alabama  the  statute  as  to  the  witnesses 
of  wills  was  directly  repealed.  Kumpe  v. 
Coons,  63  Ala.  41.8. 

5.  Gift  Valid  and  Witness  Competent  —  Ala- 
bama. —  Kumpe  v.  Coons,  63  Ala.  448;  Snider 
v.  Burks,  84  Ala.  53;  Henry  v.  Hall,  106  Ala 
84,  54  Am.  St.  Rep.  22.  See  Perkins  v.  Wind- 
ham, 4  Ala.  634,  decided  under  an  old  statute 
making  the  witness  competent,  but  the  gift  to 
him  void. 

Maryland.  —  This  appears  to  be  the  rule  in 
Maryland.  See  Estep  v.  Morris,  38  Md.  417- 
Harris  v.  Pue,  39  Md.  545;  Hammett  v. 
Shanks,  41  Md.  201. 

The  point  is  not  ruled  except  in  the  second 
case  cited,  which  involved  a  will  of  personalty 
only.  The  cases  are  reviewed  and  not  con- 
sidered conclusive  in  Elliot  v.  Brent  6  Mackev 
(D.  C.)  98. 

6.  Gift  to  Spouse  of  Witness.  —  Hatfield  v 
Thorp,  5  B.  &  Aid.  589,  7  E.  C.  L.  199;  Jarman 
on  Wills  (5th  Am.  ed.)  72. 

In  Ontario  this  construction  is  followed 
Ryan  v.  Devereux,  26  U.  C.  O.  B.  100. 

7.  Will  Not  Legally  Attested.  —  Fisher  v 
Spence,  150  111.  253,  41  Am.  St.  Rep.  360;  Chi- 
cago Title,  etc.,  Co.  v.  Brown,  183  111.  42- 
Sloan  v.  Sloan,  184  111.  579;  Sullivan  v.  Sulli- 
van, 106  Mass.  474,  8  Am.  Rep.  356;  Rucker 
v.  Lambdin,  12  Smed.  &  M.  (Miss.)  257;  Hodg- 
man  v.  Kitcredge,  67  N.  H.  254;  Gidd'ings  v. 
Turgeon,  58  Vt.  106.  See  also  Fortune  v. 
Buck,  23  Conn.  1. 

A  legatee's  or  devisee's  marriage  with  an 
attesting  witness  subsequent  to  her  becoming 
an  attesting  witness  does  not  invalidate  the 
will.  Thorpe  v.  Bestwick,  6  p.  B.  D.  311- 
Fellows  v.  Allen,  60  N.  H.  439*  49  Am.  Rep.' 
328. 
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exist  and  the  common-law  rules  as  to  competency  have  been  abolished,  it  has 
been  held  that  such  a  statute  has  no  application,  that  the  witness  is  competent, 
and  the  gift  valid.1  In  other  American  jurisdictions,  by  a  general  construc- 
tion of  the  statutes  nullifying  gifts  to  attesting  witnesses  and  leaving  them 
competent  as  such,  a  gift  to  the  spouse  of  a  subscribing  witness  has  been  held 
void  8  while  in  still  other  jurisdictions  the  omitted  case  in  the  statute  has 
been'  provided  for  by  express  legislation  declaring  the  witness  competent,  but 
the  gift  to  husband  and  wife  void.3 

6.  Devise  to  Heirs  of  Testator.  —  At  common  law  a  devise  to  the  testator  s 
heir  at  law,  if  it  gives  exactly  the  same  estate  in  quantity  and  quality  as  the 
heir  would  take  by  descent,  is  void,  and  the  heir  will  take  by  descent  and  not 
by  purchase.4  This  rule  is  applied  in  a  number  of  American  cases,6  but 
apparently  there  is  no  reason  for  it  here,  where  property  devised  is  assets  for 
the  payment  of  debts  equally  with  property  descended,6  and  the  rule  has  been 
held  inapplicable  where   the  will  contains  other  provisions  with  which  its 


1.  Gift  Valid.  —  In  re  Holt,  5«  Minn.  33.45 
Am.  St.  Rep.  434;  Gamble  v.  Butchee,  87  Tex. 
643.  And  see  Watts  v.  Baker,  78  Ga.  629, 
Code  Ga.  3275;  Hawkins  v.  Hawkins,  54  Iowa 
443;  Bates  v.  Officer,  70  Iowa  343;  Lippincoit 
v.  Wikoff,  54  N.  J.  Eq.  107. 

2.  Gift  Void.  —  Winslow  v.  Kimball,  25  Me. 
493;  J  ickson  v.  Woods,  1  Johns.  Cas.  (N.  V.) 
163;  Jackson  v.  Durland,  2  Johns.  Cas.  (N. 
Y.)  314;  Sharpsteen  v.  Tillou,  3  Cow.  (N.  Y.) 
653;  Key  v.  Weathersbee,  43  S.  Cai.  414,  49 
Am.  St.  Rep.  846. 

3.  Express  Statute.  —  Wigan  v.  Rowland,  11 
Hare  157,  1  Eq.  Rep.  213,  17  Jut-  9IO>  1  W.  R. 
333;  Powers  v.  Codwise,  172  Mass.  425;  Gid- 
dings  v.  Turgeon,  58  Vt.  106.  And  see  further 
1  Stim.  Am.  Stat.  Law,  §  2650,  citing  the  stat- 
utes of  Connecticut,  Kentucky,  North  Carolina, 
South  Carolina,  Virginia,  and  West  Virginia, 
to  the  same  effect. 

4.  Devise  to  Heir  —  Common-law  Rule.  — 
Hiynsworth  v.  Pretty,  Cro.  Eliz.  833,  919; 
Allan  v.  Hnbsr,  1  W.  Bl.  22,  2  Sua..  1270; 
Emerson  v.  Inchbird,  1  Ld.  Raym.  728;  Chap- 
lin v.  Leroux,  5  M.  &  S.  14,  where  Bayley,  J., 
gives  the  reason  of  the  rule-  "  It  is  desirable 
that  the  heir  should  be  in  by  descent  rather 
than  by  purchase,  because  it.  is  convenient 
that  the  properly  should  be  assets  in  the  hands 
of  the  heir."  See  the  title  Debts  of  Dece- 
dents, vol.  8,  p.  1098. 

"  This  rule  was  originally  adopted  into  the 
law,  first,  for  the  benefit  of  the  lord,  to  pre- 
serve the  tenure  and  entitle  him  to  the  fruits 
of  it;  secondly,  for  that  of  creditors  and  others 
having  demands  on  the  ancestor's  estate,  and, 
in  some  instances,  for  the  advantage  of  the 
heir  himself,  as  it  would  toll  a  right  of  entry, 
ot  entitle  him  to  the  benefit  of  a  warranty." 
Danlap  v.  Fant,  74  Miss.  197. 

Application  of  Rule.  —  The  rule  holds,  though 
the  fee  given  to  the  heir  has  limited  upon  it 
an  executory  devise  in  case  the  heir  dies  before 
reaching  twenty-one.  Doe  v.  Timins,  1  B.  & 
Aid.  530. 

Nor  does  a  charge  upon  the  fee  to  the  heir 
nor  an  intermediate  life  estate  break  the 
descent.  Manbridge  v.  Plummer,  2  Myl.  & 
K.  93. 

Rule  Changed  by  Statute.  —  By  statute  3  &  4 
Win.  IV.,  c.  106,  §  3,  it  was  provided  that  in 
such  cases  the  heir  should  be  considered  as 
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taking  ty  devise,  not  by  descent.  Jarman  on 
Wills  (6th  Am.  ed.)  74. 

6.  Rules  Supported  in  United  States  —  District 
of  Columbia.  —  Landic  v.  Simms,  1  App.  Cas. 
(D.  C.)  507. 

Illinois.  —  Kellett  v.  Shepard,  139  III.  446 
(dictum). 

Indiana.  —  Davidson  v.  Koehler,  76  Ind.  407; 
Rowley  v.  Sanns,  141  Ind.  184. 

Maryland.  —  Philips  v.  Dashiell,  I  Har.  &  J. 
(Md.)  478;  Medley  v.  Williams,  7  Gill  &  J. 
(Md.)  70;  Gilpin  v.  Hollingsworth,  3  Md.  194, 
56  Am.  Dec.  737;  Mitchell  v.  Mitchell,  21  Md. 
253. 

Massachusetts.  —  Ellis  v.  Page,  7  Cusb. 
(Mass.)  161 ;  Sedgwick  v.  Minot,  6  Allen  (Ma??.) 
171;  Waters  v.  Stickney,  12  Allen  (Mass.)  17; 
Pierce  v.  Smith,  13  Allen  (Mass.)  42;  Whitney 
v.  Whitnev,  14  Mass.  90. 

North  Carolina.  —  Campbell  z.  Herron, 
Conf.  Rep.  (1  N.  Car.)  291,  Tayl.  (1  N.  Car.) 
199. 

South  Carolina.  —  See  Seabrook  *.  Seabrook, 
10  Rich.  Eq.  (S.  Car.)  495. 

Virginia.  —  Biedler  v.  Biedler,  87  Va.  300. 

Wisconsin.  —  See  Root's  Will.  81  Wis.  263. 

Where  the  Estate  Devised  Differs  from  the 
Estate  Cast  by  Descent  the  rule  is  not  applied. 
Barnitz  v.  Casey,  7  Cranch  (U.  S.)  464;  Landic 
v.  Simms,  1  App.  Cas.  (D.  C.)  507;  Power  v. 
Davis,  3  MacArthur  (D.  C.)  167;  Sears  v.  Rus- 
sell, 8  Gray  (Mass.)  93;  Berrien  v.  Berrien.  4 
N.  J.  Eq.  37.  See  also  Fortune  v.  Buck,  23 
Conn.  1. 

Several  of  these  cases  recognize  the  rule, 
but,  following  English  cases,  hold  it  not  appli- 
cable in  case  of  a  devise  to  daughters,  since 
under  the  will  they  take  as  joint  tenants  cr 
tenants  in  common  and  not  as  coparceners. 
[See  Joint  Tenants  and  Tenants  in  Common, 
vol.  17.  p.  654.  655-]  Gilping  v.  Hollings- 
worth, 3  Md.  190.  56  Am.  Dec.  73":  Donnelly 
v.  Turner,  60  Md.  81 ;  Campbell  v.  Herrcn, 
Conf.  Rep.  (1  N.  Car.)  291.  , 

English  authorities  to  this  effect  are:  Bear  s 
Case,  1  Leon,  112,  315;  Anonymous,  Cro. 
Eliz.  431.  . 

In  Biedler  v.  Biedler,  87  Va.  300,  this  doc- 
trine is  extended  generally  to  co-heirs,  and 
they  are  held  to  take  under  the  will. 

6.  See  Donnelly  v.  Turner,  60  Md.  81;  Bied- 
ler v.  Biedler,  87  Va.  300. 
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application  is  inconsistent  1 

Gift  to  Corporation  to  Be  Formed  After  Testator's  TlMt*         A  •<-  ui 

legacy    airectly  to  an  unincorporated  society 


1.  Dunlap  v.  Fani,  74  Miss.  197. 

2.  See  the  title  Corporations,  vol.  7  p  721 

3.  See  the  title  Corporations,  vol  7'  p  72Y 
Charities  and  Trusts  for  Charitable  Uses' 
vol.  5.  p.  919;  Mortmain  Acts;  andinfra,  this 
section,  Gt/Zj  to  Charitable  Uses. 

4.  Corporations  May  Be  Devisees  or  Legatees  — 
See  the  title  Corporations,  vol  7  n  i^r 
<ri?         730.  F"  71 

As  to  Foreign  Corporations,  see  Foreign  Cor 
porations,  vol.  13,  p.  856,  and  the  title  Chari- 
ties, vol.  5,  p.  924. 

5  Corporation  Not  In  Esse  at  Testator's  Death 
—  bee  the  title  Charities  and  Trusts  for 
Charitable  Uses,  vol.  5,  p.  9i8;  also  the  fol- 
lowing cases: 

United  States.—  Hayes  v.  Pratt,  147  U.  S  «7 
Illinois.  -Crerarsv.  Williams,  145  111  625 
Ml}lne-  —  Swasey  v.  American  Bible  Soc 
57  Me.  523. 

Minnesota.  —  Lane  v.  Eaton,  69  Minn  141  • 
Atvater  v.  Russell,  49  Minn,  24  57 

Mew  York  —  Dammert  v.  Osborn.  140  N 

H  3V4^N-  Y-  564:  Phil^n^-  Moore,  23 
Hun  (N.  Y.)  152.  J 

AW,  Carolina.  —  Keith  ».  Scales,  124  N 
Car.  497.  '     *  ^- 

w^cy'/oZ''/'7-~Zimmerman  »•  Anders,  6 
W.  &  S.  (Pa.)  2r8,  40  Am.  Dec.  552;  Pepper's 
Estate,  154  Pa.  St.  331.  '  re{Jper  s 

Wisconsin.  —  Dodge  Williams,  46  Wis 
106  ylor  °rPhan  Asylum,  46  Wis.' 

Canada.  —  Fraser  v.  Abbott,  is  L  C  Tur 
147,  20  L.  C.  Jur.  197,  L.  R.  6  P.  C.  96  '  J 
,,q.u  d  Ji3me  Aged  Women,  94  Iowa 
453.  the  question  was  whether  a  devise  should 
go  to  a  charily  not  in  existence  and  not 
planned  at  the  testator's  death,  or  to  another 
charity  incorporated  some  years  prior  to  the 
testator's  death  I,  was  held  that  he  could 
not  have  iniended  the  former,  and  the  be- 
quest  was  given  to  the  latter  institution 

Louisiana.  -It  seems  that  a  gift  absolute!  v 
and  unconditionally  to  an  unincorporated 
society  is  invalid,  and  the  subsequent  incor- 
poration of  the  society  will  not  help  it  under 
Civ.  Code  La.,  art.  1473.  Hardesty's  Succes- 
sion, 22  La  Ann.  332,  citing  Franklin's  Suc- 
cession, 7  La.  Ann.  414.  But  if  the  gift  be 
conditional  to  take  effect  upon  the  incorpora- 
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Uon  of  the  society  iniended  to  be  benefited  it 
is  valid.  Milne  v.  Milne,  17  La.  46.  See  a  so 
dissenting  opinion  of  Preston,  J.,  in  Henderson 
v.  Kost,  5  La.  Ann.  472. 

_  Time  Within  Which  Gift  Must  Vest.  —  See  ihe 

ni6,   H,RITIES  AND  Trusts  fo*  Charitable 

USES,  vol.  5,  p.  905  et  sea. 

The  Validity  of  Such  Gifts  depends  frequenily 
upon  the  doctrine  in  the  particular  jurisdiction 
upon  the  measure  of  certaintv  required  as  to 
the  beneficiary.  See  ,he  title  Charities  and 
Trusts  for  Charitable  Uses,  vol.  5  p  Q0< 
et  sea.  v'  =»  3 

6.  Municipal    Corporations.  -  McDonogh  z' 
Murdoch,  15  How.  (U.  S.)  367;  Slate  v.  Mel 
Donogh,  8  La.  Ann.  171;  Lovell  v  Charles 
town,  66  N.  H.  584.    See  generally  , he  t  ies" 
Charities  and  Trusts  for*  Charitable  Uses 
vol  5,  p.  922;  Municipal  Corporations 

United  States.  —  In  ihe  absence  of 'incon- 
sistent or   prohibitory  statutes,  the  United 
Mates   is   a  competent  devisee   or  legatee 
Dickson  v.  U.  S.,  125  Mass.  311,  2S  Am  Rep. 

«n?cUt  mA  iVeW  V°rk.>  Where  onIy  natural  per- 
sons and  corporations  expressly  au.horized 

is  void  fr  |V1S%a  devisfTto  the  United  States 
is  void     U.  S.v.  Fox,  94  U.  S.  315,  affirming 52 

Barb.  §0'Y.)  %m7:  RCP-  751'  Which  Sfr-ife 

„fatR  7  Y!Ie  ^liege's  Appeal,  67  Conn 
237;  Bedford  v.  Bedford,  99  Kv  27^ 

County. -Hay  ward  v.  Davidson,'  41  Ind 
212;  Christy  v.  Ashtabula  County,  4I  Ohio  St! 
711.  And  see  the  title.  Counties,  vol  7  p 
933>  note.  *  '•  1  • 

School  Districts.  -  Bulmer's  Estate,  59  Cal 
3i:  Matter  of  Bogart,  43  N.  Y.  App9  D,v.' 
ci  ,lman  v-  Myres,  26  Hun  (N.  Y  )  6<i- 
School  D,st.  No.  3  v.  Sheldon,  71  Vt.  95.  And 
see  the  title  Schools.  V> 
r<J°WA-_7  HiPg'nson  v.  Turner,  171  Mass 
586.    And  see  the  title  Towns  and  Townships.' 

7.  Devise.  — Greene  v.  Dennis,  6  Conn  2qv 

BiMe  Soe  WCa11-  15  C°nn-  a™  A^an 
Bible  Soc.  *.  Wetmore.  17  Conn.  i8r;  State  v 

Warren,  28  Md.  338;  Maiter  of  Ticknor  13 

4l;!Vi:mGtr6;oAtty'-Gen--3Lei^^' 
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cannot  be  sustained  unless  it  be  a  bequest,  not  as  a  permanent  fund,  but  for 
the  general  purposes  of  the  society.1 

Charitable  Devises  to  Unincorporated  Associations.  -  Where  such  associations  are 
formed  for  a  charitable  purpose  within  the  statute  43  Khz.,*  direct  devises  to 
such  bodies  have  been  sustained,3  and,  much  more  frequently,  devises  in  trust 
for  them  have  been  sustained.4  This,  however,  is  not  the  universal  holding, 
and  in  some  states  such  devises  are  void.5  Devises  for  churches  and  rehgic  us 
bodies  are  sometimes  sustained  on  the  theory  of  dedication 

Charitable  Bequests  to  Unincorporated  Associations.  —  Bequests  both  direct  and  in 
trust  to  such  bodies  have  been  sustained  on  the  ground  of  charitable  uses, 


8  Blackf.  (Ind.)  15;  State  v.  Warren,  28  Md. 
338-  Meade  v.  Beale,  Taney  (U.  S.)  339  (case 
from  Maryland);  Owens  v.  M.  E.  Church  Mis- 
sionary Soc,  14  N-  Y.  38a,  67  Am.  Dec.  160; 
Craig  v.  Lilly,  19  W.  N.  C.  (Pa.)  375- 

A  Trade  Union  cannot  take  by  devise  or  be- 
quest in  England.  In  re  Amos,  (1891)  3  Ch. 
1 59. 

1.  Permanent  Fund  and  Bequest  of  Money  Gen- 
erally. —  In  Matter  of  Ticknor,  13  Mich.  55,4 
An.  L.  Reg.  N.  S.  273,  the  court  said:  "  Part- 
nerships and  unincorporated  joint  stock  com- 
panies do  a  large  proportion  of  the  business 
of  every  community  They  take  and  transfer 
pjrsonal  properly  by  theirassociate  name,  and 
no  one  has  ever  doubted  their  capacity  to  take 
by  bequest  thai  which  they  miy  take  by  con- 
tract. Da  Mizir  v.  Pybus.  4  Ves.  Jr.  644; 
Stubbs  v.  Sargon,  2  Keen  255,  3  Myl.  &  C. 
507.  Where  bequests  are  made  to  unincor- 
porated charitable  associations  generally,  and 
not  for  permanent  purposes,  the  English  courts 
have  always  upheld  the  bequests;  *  *  * 
whareas,  if  the  bequests  are  made  upon  per- 
minent  uses,  the  society  cannot  take  the 
money,  and  the  attorney- general  must  be  be- 
fore the  court,  and  a  scheme  must  be  prepared 
pl  acing  the  trust  in  other  hands.  Wellbeloved 
v  Tones,  1  Sim.  &  St.  40;  Wilson  v.  Squire,  1 
Y.  &  C  Ch.  654;  Waller  v.  Childs,  Ambl.  524, 
1  farman  on  Wills  218."  See  also  Burr  v. 
Smith,  7  Vt.  241,  29  Am.  Dec.  154- 

2.  See  the  title  Charities  and  Trusts  for 
Charitable  Uses,  vol.  5,  pp.  897,  925. 

That  Charities  Are  Within  the  Chancery  Jurisdic- 
tion Independent  of  the  Statute  of  Elizabeth,  is 
maintained  in  a  number  of  states.  See  Chari- 
ties and  Trusts  for  Charitable  Uses,  vol.  5, 
p.  898. 

3.  Direct  Devises  to  Unincorporated  Societies 
Upheld.— See  American  Bible  Soc.  v.  Wetmore, 
17  Conn.  181;  Lilly  v.  Tobbein,  103  Mo.  477, 
23  Am.  St.  Rep.  887;  Dye  v.  Beaver  Creek 
Church,  48  S.  Car.  448,  59  Am.  St.  Rep.  724; 
Atty.-Gen.  v.  Jolly,  1  Rich.  L.  (S.  Car.)  99. 

An  unincorporated  institution  organized  and 
maintained  by  a  municipal  corporation  may 
be  the  object  of  a  charitable  bequest.  Vance's 
Succession,  39  La.  Ann.  371.  _ 

4.  Devises  in  Trust  for  Unincorporated  Societies 
Upheld.  —  Cruse  v.  Axtell,  50  Ind.  49;  Barnum 
v  Baltimore,  62  Md.  275.  5°  Am.  Rep.  219; 
Tucker  v.  Seaman's  Aid  Soc,  7  Met.  (Mass.) 
188-  Cobb  v.  Denton,  6  Baxt.  (Tenn.)  235. 
See' also  the  title  Charities  and  Trusts  for 
Charitable  Uses,  vol.  5,  pp.  918-  910- 

Neither  an  unincorporated  religious  society 
nor  ihe  directors  thereof  can  hold  property 
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devised  to  it  or  them  (for  they  cannot  have 
succession  in  the  law);  but  the  property  tmy 
be  devised  to  one  and  his  heirs  for  the  society, 
and  the  devise  will  be  good.  Goesele  v. 
Bimeler,  5  McLean  (U.  S.)  223. 

5.  Devises  Held  Invalid. —  The  doctrine  in 
many  states  appears  to  be  that  such  societies 
are  lacking  in  lhe  definilcness  required  in 
those  jurisdictions  to  make  a  valid  beneficiary 
or  cestui  que  trust.  Lane  v.  Eaton,  69  Minn. 
141;  Carpenter  v.  Historical  Soc,  2  Dem.  (N. 
Y.)'s74;  First  Presb.  Soc.  v.  Bowen,  21  Hun 
(N.  Y.)  389;  Downing  v.  Marshall,  23  K.  V. 
382,  80  Am.  Dec.  290;  While  v.  Howard.  46 
N.  Y.  144.  See  also  Cobb  v.  Denton,  6  Baxt. 
(Tenn.)  235,  and  the  title  Charities  and 
Trusts  for  Charitable  Uses,  vol.  5,  pp  905 
et  seq.,  919,  note. 

6.  See  the  titles  Dedication,  vol.  9,  r  21 ; 
Religious  Sociktif.s. 

7.  Bequests  to  Unincorporated  Societies  Sus- 
tained. —  See  the  title  Charities  and  1  ki  sts 
for  Charitablf.  Uses,  vol.  5,  p.  918;  and  the 
following  cases  sustaining  such  bequests: 

Connecticut.  —  Conklin  v.  Davis,  63  Conn. 
377  (gift  in  trust  for  Sunday  school  sustained). 

Maine.  —  Tappan  v.  Deblois,  45  Me.  122. 

Maryland.  —  Barnum  v.  Baltimore,  62  Md. 
275,  50  Am.  Rep.  219. 

Missouri.  —  Lilly  v.  Tobbein,  103  Mo.  477,  23 
Am.  St.  Rep.  887. 

New  Jersey.  —  Hadden  v.  Dandy,  £i  N.  J. 
Eq.  154  (direct  bequest). 

Rhode  Island.  —  St.  Peter's  Church  v.  Brown. 

21  R.  I.  367- 

Vermont.  —  Burr  v.  Smith,  7  Vt.  241,  29  Am. 
Dec.  154. 

Canada.  —  Elmslev  v.  Madden,  18  Grant  Ch. 
(U.  C.)  386. 

Society  to  Be  Formed.  —  A  charitable  bequest 
to  an  unincorporated  society  to  be  formed  has 
been  held  valid.  Swasey  v  American  Bible 
Soc,  57  Me.  523. 

Bequest  Held  Valid  on  General  Grounds. —  In 
Matter  of  Ticknor,  13  Mich.  44,  4  Am.  L.  Reg. 
N.  S.  269,  a  bequest  to  an  unincorporated  as- 
sociation capable  of  clear  identification  was 
held  valid,  the  bequest  not  being  upon  per- 
manent uses,  but  for  the  general  purposes  of 
the  society.  "  The  great  body  of  American 
decisions  fullv  sustain  the  validity  of  bequests 
to  unincorporated  societies.  It  is  true  several 
cases  refer  to  ihem  as  charities;  but  it  is  not 
pretended  that  any  American  court  of  chan- 
cery can  create  a  scheme  which  shall  give  cor- 
porate succession,  and  if  these  bodies  can  take 
at  all,  it  can  only  be  because  there  is  no  in- 
herent incapacity-.  *  *  *  We  have  found 
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but  in  a  few  states  their  validity  is  denied.'  Unincorporated  societies  have 
been  recognized  as  trustees  for  the  administration  of  charities.2 

10.  Gifts  to  Charitable  Uses.  —  The  question  when  and  to  what  extent  devises 
and  bequests  to  charity  and  charitable  uses  are  valid  is  fully  treated  in  other 
portions  of  this  work.3  In  many  states  statutes,  upon  the  analogy  of  the 
English  mortmain  acts,  create  limitations  upon  the  freedom  of  giving  or  the 
capacity  of  taking  devises  or  bequests  for  charitable  purposes.4  Subject  to 
these  limitations  gifts  to  corporations  for  such  purposes  are  valid  in  most 
states.5 

Unincorporated  Societies  as  objects  of  charitable  gifts  are  treated  elsewhere  6 
VI.  Acceptance  and  Refusal  —  1.  Of  Devises  — Implied  Acceptance 
of  a  Devise  Apparently  Beneficial  -  (i)  Rule  Stated.  -  The  acceptance 
of  a  dev.se  is  essential  to  a  title  by  devise.7    But  the  law  presumes  an  accept- 
ance if  the  devise  is  apparently  beneficial  to  the  devisee  8 

(2)  How  Presumption  of  Acceptance  May  Be  Overcome.  —  Such  presumption 
is  not  conclusive  however,  but  may  be  overcome  by  the  devisee's  disclaimer 
or  renunciation,9  but  such  renunciation  or  disclaimer,  to  overcome  the  pre 
sumption,  must  be  express.1*    It  may  be  by  matter  of  record,  or  by  deed." 
As  to  whether  a  verbal  disclaimer  is  sufficient,  the  authorities  are  not  agreed  12 


no  satisfactory  authority  which  shows  why  an 
association,  capable  of  clear  identification,  is 
not  as  capable  of  receiving  a  simple  pecuniary 
bequest  for  lawful  purposes,  as  a  partnership 
of  purchasing  a  stock  of  goods." 

1.  Cases  Holding  Such  Bequests  Invalid.  —  Mc- 
Keon  v.  Kearney,  (Supm.  Ct.  Spec.  T.)  57 
How.  Pr.  (N.  Y.)  349-  Owens  v.  M.  E.  Church 
Missionary  Soc,  14  N.  Y.  385,  67  Am.  Dec. 
160,  apparently  overriding  some  previous  cases 
contra;  Wilmoth  v.  Wilmoth,  34  W.  Va.  426. 
See  also  Charities  and  Trusts  for  CharitI 
able  Uses,  vol.  5,  p.  319,  note. 

A  bequest  to  an  unincorporated  society,  un- 
less it  can  be  sustained  as  a  bequest  to  certain 
individuals,  is  invalid.     Sheets  v.  Hardin 
(Tenn.  Ch.  1898)  48  S.  W.  Rep.  267. 

As  to  Religious  Societies,  see  the  title  Re- 
ligious Societies. 

2.  May  Act  as  Trustees.  —  Rush  County  v 
Dinwiddie,  139  Ind.  128;  Heiskell  v.  Chicka- 
saw Lodge,  87  Tenn.  685. 

Cannot  Act  as  Trustee  at  Law.  —  McCord  v 
Ochiltree,  8  Blackf.  (Ind.)  15. 

3.  See  the  titles  Charities  and  Trusts  for 
Charitable  Uses,  vol.  5,  p.  893;  Religious 
Societies. 

4.  See  the  titles  Charities  and  Trusts  for 
Charitable  Uses,  vol.  5,  p.  919;  Corpora- 
tions, vol.  7,  p.  722;  Mortmain  Acts;  Relig- 
ious Societies. 

A  Direction  for  Conversion  may  obviate  such 
limitations.  See  Conversion  and  Reconver- 
sion, vol.  7,  p.  477;  Corporations,  vol  7  d 
726.  v' 

As  to  Charitable  Gifts  to  Corporations  to  Be 
Formed,  see  supra,  this  section,  the  subdivision 
Corporations. 

5.  See  the  title  Charities  and  Trusts  for 
Charitable  Uses,  vol.  5,  p.  918;  Wade  v. 
American  Colonization  Soc,  7  Smed.  &  M. 
(Miss.)  663,  45  Am.  Dec.  324;  Voorhees  v 
Voorhees,  6  N.  J.  Eq.  511. 

6.  See  supra,  this  section,  the  subdivision 
I  oluntary  Unincorporated  Associations. 

7.  Acceptance  by  Devisee  Essential  to  Title  by 
Devise.  -  Ex  p.  Fuller,  2  Story  (U.  S.)  327,  5 

743 


Law  Rep.  210,  9  Fed.  Cas.  No.  5,147-  Brown 
v.  Wood,  17  Mass.  74;  Defreese  v.  Lake,  109 
Mich.  421;  Allison  v.  Smith,  16  Mich.  419. 
See  also  Townson  v.  Tickell,  3  B.  &  Aid.  31,  5 
E.  C.  L.  219. 

8.  Law  Presumes  Acceptance  of  Devise  Ap- 
parently Beneficial.  —  Doe  v.  Smyth,  6  B.  &  C. 
112,  13  E.  C.  L.  113;  Stebbins  v.  Lathrop,  4 
Pick.  (Mass.)  42;  Perry  v.  Hale,  44  N.  H.  365- 
In  re  Bryce,  194  Pa.  St.  140;  Darlington  v. 
Darlington,  160  Pa.  St.  65;  Tarr  v.  Robinson, 
158  Pa.  St.  62;  Bryan  v.  Hyre,  1  Rob.  (Va.)  no, 
and  the  cases  cited  in  the  last  note  supra. 

In  Ex  p.  Fuller,  2  Story  (U.  S.)  327,  Judge 
Story  said:  "  Where  the  estate  is  devised  abso- 
lutely, and  without  any  trust  or  incumbrance, 
the  law  will  presume  it  to  be  accepted  by  the 
devisee  because  it  is  for  his  benefit." 

Acceptance  Presumed  Though  Devisee  Ignorant 
of  Transaction.  —  The  law  will  entertain  this 
presumption  on  the  ground  of  implied  benefit, 
even  if  the  devisee  be  ignorant  of  the  trans- 
action.   Tarr  v.  Robinson,  158  Pa.  St.  62. 

Where  a  Devise  to  a  Corporation  Is  Beneficial  to 
It,  its  acceptance  will  be  presumed,  just  as  in 
the  case  of  a  devise  to  an  individual.  Allison 
v.  Smith,  16  Mich.  419. 

9.  Presumption  May  Be  Overcome  by  Renuncia 
tion  or  Disclaimer.  —  Doe  v.  Smyth,  6  B.  &  C. 
112,  13  E.  C.  L.  113;  Townson  v.  Tickell,  3  B. 
&  Aid.  31,  5  E.  C.  L.  219;  Ex  p.  Fuller,  2 
Story  (U.  S.)  327,  5  Law  Rep.  210,  9  Fed.  Cas. 
No.  5,147;  Stebbins  v.  Lathrop,  4  Pick.  (Mass.) 
42;  Brown  v.  Wood,  17  Mass.  71;  Defreese  v. 
Lake,  109  Mich.  421;  Perry  v.  Hale,  44  N.  H. 
365;  In  re  Bryce,  194  Pa.  St.  135. 

10.  Renunciation  or  Disclaimer  Must  Be  Express. 
—  Brown  v.  Wood,  17  Mass.  71 ;  Perry  v  Hale 
44  N.  H.  365. 

Nothing  short  of  an  express  renunciation 
can  be  taken  notice  of  by  a  court  of  probaie. 
Stebbins  v.  Lathrop,  4  Pick.  (Mass.)  43. 

11.  Matter  of  Record  or  Deed  Sufficient.— Town- 
son  Tickell,  3  B.  &  Aid.  31,  5  E.  C.  L.  219; 
Rogers  v.  Farrar,  6  T.  B.  Mon.  (Ky.)  42r,: 
Bryan  v.  Hyre,  r  Rob.  (Va.)  lor. 

12.  Whether  Parol  Disclaimer  Sufficient.  -  In 
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It  is  well  settled,  however,  that  in  whatever  form  it  is  made,  it  must  be  clear 
and  unequivocal. 1 

The  Burden  of  Proving  Renunciation  or  Disclaimer  is  upon  those  who  allege  it.a 

b.  Acceptance  by  Act  of  the  Devisee.  ■ —  Of  course,  where  the  devisee 
expressly  accepts  the  devise  the  title  vests  in  him.3  The  law  will  not,  how- 
ever, conclusively  presume  an  acceptance  from  acts  that  merely  indicate  a 
design  or  intention  to  accept.4  But  where  property  is  devised  upon  a  con- 
dition precedent,  the  performance  of  the  condition  amounts  to  an  acceptance, 
and  vests  the  title  in  the  devisee.5  And  by  entering  into  possession  of  the 
property  devised,  the  devisee  accepts  the  devise.6  So  the  devisee's  assertion 
of  title  to  the  property  devised  by  bringing  suit  to  recover  it  is  sufficient 
evidence  of  acceptance.7 

c.  Acceptance  Relates  to  Testator's  Death.  —  When  a  devisee 
accepts  a  devise,  the  acceptance  relates  back  to  the  death  of  the  testator,  and 
the  title  is  in  the  devisee  from  that  date.8 


Virginia  it  has  been  held  that  an  effeclive  dis- 
claimer cannot  be  made  by  parol.  Bryan  v. 
Hyre,  I  Rob.  (Va.)  101. 

In  Doe  v.  Smyth,  6  B.  &  C.  112,  13  E.  C  L. 
113,  the  disclaimer  was  by  parol,  but  its 
insufficiency  was  put  on  the  ground  not  of 
its  lack  of  form,  but  of  substance.  See  next 
note  infra. 

In  Michigan,  however,  a  parol  disclaimer  is 
regarded  as  sufficient.  Defreese  v.  Lake,  109 
Mich.  415.  See  also  the  opinion  of  Holroyd, 
J.,  in  Townson  v.  Tickell,  3B.&  Aid.  3)-,  5  E. 
C.  L.  219. 

In  Pennsylvania  it  has  been  held  that  as  be- 
tween a  devisee  and  the  residuary  devisees, 
and  those  claiming  under  them  with  notice,  a 
verbal  disclaimer  of  the  devise,  consistent  with 
the  devisee's  other  conduct,  made  to  the  ad- 
ministrators with  the  will  annexed,  is  suffi- 
cient, but  that  such  a  disclaimer  will  not 
conclude  purchasers  without  notice.  Tarr  v. 
Robinson,  158  Pa.  St.  60. 

1.  Disclaimer  Must  Be  Clear  and  Unequivocal. 
—  Doe  v.  Smyth,  6  B.  &  C.  112,  13  E.  C.  L. 
113.  See  also  Defreese  v.  Lake,  109  Mich.  422. 
In  the  first  of  these  cases  it  was  held  that 
there  "  must  be  a  clear  and  unequivocal  dis- 
claimer of  any  estate  in  the  land,"  and  that  a 
disclaimer  of  any  benefit  under  the  will  ac- 
companied by  a  claim  of  a  higher  and  better 
title  was  not  enough. 

Whether  or  not  any  renunciation  or  dis- 
claimer not  by  deed  or  matter  of  record  would 
be  an  extinguishment  of  the  rightof  a  devisee, 
it  should  at  all  events  be  evidenced  by  some 
solemn  act  or  acknowledgment  in  writing,  or 
by  some  such  open  and  positive  act  as  would 
prevent  all  future  cavil,  and  operate  as  &  quasi 
estoppel.  Webster  v.  Oilman,  1  Story  (U.  S.) 
490,  29  Fed.  Cas.  No.  17,335-  See  also  Ex  p. 
Fuller,  2  Story  (U.  S.)  330,  9  Fed.  Cas.  No. 
5,147;  Allison  v.  Smith,  16  Mich.  419. 

A  Mere  Nonpossession,  short  of  the  period  pre- 
scribed by  the  statute  of  limitations  to  bar  a 
right  of  entry,  does  not  amount  to  a  positive 
renunciation  or  disclaimer,  or  to  proof  thereof. 
Webster  v.  Gilman,  1  Story  (U.  S.)  499,  29 
Fed.  Cas.  No.  17,335. 

Sufficient  Evidence  of  Renunciation  to  Go  to 
jury.  _  In  a  Michigan  case,  Defreese  v.  Lake, 
109  Mich.  415,  the  facts  were  as  follows:  A, 
the  devisee  of  a  life  estate  in  remainder  after 


744 


a  life  estate  to  B,  after  the  devise,  and  during 
the  life  of  B,  purchased  the  land  devised  at  a 
sale  for  taxes  assessed  during  the  occupancy 
of  B.  Tax  deeds  were  executed  to  A,  who 
claimed  title  in  fee  under  them.  After  B's 
death  A  entered  and  held  possession  of  the 
premises  for  two  years,  and  then  conveyed 
them  by  warranty  deed  to  C.  It  was  held 
that  this  was  sufficient  evidence  of  renuncia- 
tion of  the  devise  by  A  to  go  to  the  jury. 

2.  Burden  of  Proof.  —  In  n-Bryce,  194  Pa.  St. 
140;  Tarr  z.  Robinson,  158  Pa.  St.  62. 

3.  Drury  v.  Natick,  10  Allen  (Mass  )  182. 

4.  Acceptance  Not  Conclusively  Presumed  from 
Acts  Merely  Indicating  an  Intention  to  Accept.  — 
Perry  v.  Hale,  44  N.  H.  365.  See  also  Defreesf 
v.  Lake,  log  Mich.  422. 

In  Atty.-Gen.  v.  Andrew,  3  Ves.  Jr.  633,  a 
college  devisee  in  remainder,  after  estates  for 
lives,  in  trust,  for  purposes  partly  for  their 
own  benefit,  and  very  specific  with  respect  to 
them,  were  held  not  to  have  accepted  the  de- 
vise by  acts  done  merely  to  preserve  the  fund. 

5.  Acceptance  by  Performance  of  Condition 
Precedent.  —  Johnson  v.  Johnson,  81*  Pa.  St. 
260;  Bryan  v.  Hyre,  1  Rob.  (Va.)  101.  See  also 
the  title  Equitable  Election,  vol.  it,  p.  101. 

In  such  case  the  performance  of  the  con- 
dition is  essential  to  the  vesting  of  the  title. 
Johnson  v.  Warren,  74  Mich.  491;  Marston  v. 
Marston,  47  Me.  495. 

6.  Entering  into  Possession  of  the  Property  De- 
vised. —  Brown  v.  Wood,  17  Mass.  71;  Defreesf 
v.  Lake,  109  Mich.  422;  Perry  v.  Hale,  44  N. 
H.  363;  Tole  v.  Hardy,  6  Cow.  (N.  Y.)  340. 

7.  Bringing  Suit  to  Recover  the  Devised  Prop- 
erty.—  Darlington  v.  Darlington,  160  Pa.  St.  71 

8.  Acceptance  Relates  to  Death.  —  Ex  p.  Fuller, 
2  Storv  (U.  S.)  327;  Hamilton  v.  Porter,  63  Pa. 
St.  332;  Ives  v.  Allyn,  13  Vt.  629.  See  also 
Wilkinson  v.  Leland,  2  Pet.  (U.  S.)  627. 

After  Express  Acceptance  Property  Can  Pass  from 
Devisee  Only  by  a  Formal  Conveyance.  —  Drury 
v.  Natick,  10  Allen  (Mass.)  1S2. 

Acceptance  by  Bankrupt. —  Where  a  devise 
has  been  made  to  a  bankrupt,  and  accepted  bv 
him,  it  is  a  fraud  upon  his  creditors  for  him 
to  disclaim  or  renounce  it,  and  the  court  will 
compel  him  to  do  all  acts  necessary  to  perfect 
his  title  to  the  devised  estate.  Ex  p.  Fuller. 
2  Story  (U.  S.)  327,  5  Law  Rep.  210,  9  Fed. 
Cas.  No.  5,147. 

Volume  XVIII. 


Acceptance  and  Refusal.        LEG  A  CIES  A  ND  DE  VI  ?  F  <? 

yjj^^>.  Qf  Legacies. 

2.  Of  Legacies  —  ,?.  Acceptance  —  (i)  /„  General      tjh-  f 
bequeathed  does  not  vest  in  the  le-atee   ,nH  H./T  C  t0  ProPerty 

Acts  clearly  showing  an  assent    nbf,p  Untl1  the  15  accepted  by  him.' 

without  verbal Assent  *  and  Ir f  ^  *K  a  sufficient  acceptance  of  it 
the  legacy  is  beneficial  to  the^g"?^  ^  be  PreSUmed  -here 

Legacy  upon  Condition  Precedent.  —  But  eenerallv  whPrP  *  ]a„        •  u 

tutes  an  acceptance  "         S  ^  Performa"«  °<  the  condition  consti- 

A  .^TS^Ste  bia^edt/r^t.t'ti.e^--/"  - 
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i.  Refusal.  -  The  le  "tee  i of  Z    Y  a"°tl,<:r  connection.' 

a  large  measure  bySfof  2d>'gS5Sto  SIS"*        be  dete™ined  in 


anh      h  to  legacy  Does  Not  Vest  until  Accept- 

!o  M~vHAeblerr,^  John  Eichler  Brewing  Co 

v       pp-  Dc,v- 95,        25  Misl  (n: 

thl    ,l\  1         °  a"  onerous  leSacy.    See  also 
the   tale   Equitable   Election    vol    ri  n 
ior.  '      '  ^- 

2.  Acts  Showing  Assent  a  Sufficient  Acceptance 

-  King  v.  Skellie,  79  Ga.  i47:  Messenger  v 

i^TV;  4  RUSS-  V8-  See  lhe  title  Equi- 
table Election,  vol.  u,  p.  96  et  teg 

In  Louisiana,  in  order  to  vest  the  property 

of  a  succession  in  a  universal  legatee,  so  as 

to  make  him  the  debtor  of  the  legatees  and 

creditors  of   the  succession,  there  must  be 

some  deliberate  act  on  his  part  showing  a 

purpose  to  take  possession  as  universal  legatee 

Labitut  v.  Prewetl,  i  Woods  (U  S  )  i44 

The  Recognition  by  a  Legatee  of  the  Executor 

Named  m  the  Will  by  executing  an  order  on 

such  executor  to  pay  a  sum  of  money  to  a 

third  person,  where  the  legatee  herself  receives 

noth.ng,  and  the  money  is  paid  not  oul  of  any 

fund  bequeathed  to  her,  but  out  of  a  fund  not 

disposed  of  by  the  testator,  does  not  constitute 

S^C^  ^  ^  ^  *  Pendle" 
3.  Acceptance  of  Beneficial  Devise  Presumed.  - 
Merrill  v.  Emery,  10  Pick.  (Mass.)  507 
tn  vf  ? rf0mafn0Te  of  Condition  Precedent  Essential 
to  Vesting  of  Legacy. -Ache,  ley  v.  Vernon, 
Willes  153;  Seeley  v.  Hincks,  65  Conn  i- 
Stale  v  Blake.  69  Conn.  64;  Marston  v.  Mars- 

vo  442    495 ;  Burns  Clark- 37  Barb- (N- 

When  Performance  of  Condition  Is  Not  Essen- 
tial. -  But  where  the  condition  is  originally 
.mposs.b le,  or  rs  made  so  by  the  act  or  default 
of  the  testator,  or  rs  illegal  as  involving  malum 
frMuum,  the  performance  of  i,  is  not  essen- 
tial to  lhe  vesting  of  the  title  in  the  legatee 
Seeley  v.  Hincks,  65  Conn.  1. 

And  the  performance  of  the  condition  is  nol 

teSs?anrnraLt0  thVeltin,g  °f  the  title  vvher«  the 
testator  bequeaths  the  legacy  upon  a  condition 

estate  Pe/fformed  ?  or  for         benefit  of  his 
estate,  or  to  or  m  favor  of  some  third  parly 
and  in  h,s  vy.ll  manifests  an  intention  odi  ! 
pense  wuh  us  performance  when  that  is  pre- 

or  by  such  third  party,  and  it  is  so  prevented! 
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Seeley  v.  Hincks,  65  Conn,  i- 
i4  Bush  (Ky.)  205. 

Acceptance  by  State  of  a  Conditional  Legacy  - 
Where  a  testator  bequeathed  property  to  the 
state  in  trust,  the  income  to  be  applied  to  a 
specific  charitable  purpose,  and  provided  ha! 
in  the  event  that  the  trust  should  not  be  ac 
cepted  the  amount  so  given  should  go  to  aug- 
ment other  charitable  trusts  named  in  the  will 
it  was  held  that  the  accepiance  of  the  bequ est 
by  the  state  required  not  merely  a  willingness 
to  take  the  money  but  included  also  a  promise 
to  expend  the  income  of  the  money  for  the 

dir/tPH  PnUrP,°Se  Whkh  the  testator  had  in- 
dicated, and  that  such  an  acceptance  could 

6 •  Haebler  v.  John  Eichler  Brewing  Co.,  42 
576        PP'  °5'  a#rmin&  25  Misc.  (N.  Y  ) 

Contesting  Will.  -  Where  one  to  whom  is  be 
queathed  a  legacy  charged  on  lands  con  ests 
the  will  and  refuses  the  tender  of  the  legacy 
and  interest  by  the  devisee  of  the  lands  the 
contest  «  a  refusal  of  the  legacv,  and  such 
egatee  is  not  entitled  to  interest  between  the 
time  of  the  tender  and  demand  for  payment 
Vandergnft's  Appeal,  80  Pa.  St.  116 

the  State  ^  Wh  °f  ^  future  of  a  Legacy  to 
the  State.  -  Where  a  legacy,  upon  conditions 
ZlZ^r,1'  TaS  be(lueathed  ,0  the  state,  it  was 
eld  tha  the  rejection  by  the  legislature  of  a 
bill  providing  that  the  state  should  accept  the 
legacy  was  a  refusal  of  the  legacy,  and  was 
as  effective  as  if  the  legislature  had Adopted a 
bill  expressly  rejecting  the  legacy.  State  e 
Blake,  69  Conn.  64. 

ir  *?,?'ouj,siana  a  Succession  May  Be  Legally  and 
Validly  Renounced  by  a  judicial  deda  a. ion 
made  o  (hat  effect  by  the  universal  lega  ee  in 
the  petition  presented  by  him  to  the  coi  n  of 
probate  to  be  confirmed  testamentary  executor 

which  de6  riU-  A,nicle  1017  °f  the  CivH  Code 
uhich  declares  that  a  renunciation  must  be 
made  by  public  act  before  a  notary  and  in 
the  presence  of  two  witnesses,"  has  reference 
solely  to  extrajudicial  renunciations  Carter 
v.  Fowler,  33  La.  Ann.  100. 
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3   Obligations  and  Estoppels  Resulting  from  Acceptance  of  Legacies  or  Devises 

 In  GENERAL.  —  One  who  accepts  a  benefit  under  a  will  .s  bound  to 

inform  to  all  its  provisions,  and  renounce  every  r.ght  inconsistent  with 
them  "and  this  whether  the  testator  had  any  knowledge  of  the  extent  of  his 
o  ver  or  not  *  A  legacy  cannot  be  accepted  or  rejected  conditionally,  and  a 
&ee  who  has  accepted*  and  entered  on  the  enjoyment  of  his  legacy  cannot 
afferwtrdrdemand  that  the  terms  and  conditions  of  the  legacy  shall  be 

Cha?gIdEGACIES    OR    DEVISES    BURDENED    WITH    A    CONDITION.  _  If  the 

le«rfcv  or  dev ise  is  burdened  with  a  condition  the  legatee  or  devisee,  if  he 
acceots   t  i -  bound  by  the  condition;*  if  an  act  is  required  to  be  performed 
ne  m  st  p    form  it  /  if  there  is  a  prohibition  against  his  setting  up  certain 


1  One  Accepting  Benefit  under  Will  Must  Con- 
form to  Its  Provisions  —  England.  —  Blake  v. 
Banbury,  4  Bro.  C.  C.  21;  Chief  Baron  Eyre 
in  Blake  v.  Bunbury.  1  Ves.  Jr.  523;  Birmmg- 
bun--  Kirvvan,  2  Sch.  &  Lef.  449;  Thellusson 
v  Woodford,  13  Ves.  Jr.  209;  Wli.sller  v. 
Webster,  2  Ves.  Jr.  367;  Churchman  v.  Ireland, 
i  Rus5.  &  M.  250. 

United  States.  —  Crocker  v.  Beal,  I  Lowell 
(U.  S.)  416,  6  Fed.  Cas.  No.  3,396. 

California.  —  Noe  v.  Splivalo,  54  Cad.  207. 

Connecticut.  —  Farmington  Sav.  Bank  v. 
Curran,  72  Conn.  342-  ...  a 

Illinois.  —  Gorham  v.  Dodge,  122  111.  528- 
See  also  Hunt  v.  Evans,  134  HI-  49&-  . 

Kentucky  —Gore  v.  Stevens,  I  Dana  (Ky.) 
201,  25  Am.  Dec.  141;  Huhlein  v.  Huhlein,  87 
Kv  247-  Mcllvain  v.  Porter,  (Ky.  1808)  7  &• 
W.  Rep.  309;  Smart  v.  Baugh,  3  J-  J-  Marsh. 
(Kyi  363. 

Louisiana.  —  McCloskey's  Succession,  29 
La.  Ann.  406. 

Maryland.  —  Waters  p.  Howard,  1  Md .  Ch. 
112-  Addison  v.  Bowie,  2  Bland  (Md.)  6o6-  Hall 
7.  Hall,  1  Bland  (Md.)  130;  Beall  v.  Schley,  2 
Gill  (Md.)  181,41  Am.  Dec.  415;  Barbour  v. 
Daingetfield,  40  Md.  151. 

Massachusetts.—  Watson  ».  Watso";,  I2° 
Mass.  152;  Hyde  v.  Baldwin,  17  Pick.  (Mass.) 

3°Neio  K<7^.  — Glen  7'.  Fisher.  6  Johns.  Ch. 
(N  Y  )  33,  10  Am.  Dec.  3E0;  Shanley  v.  Shan- 
ley.  22  N.  Y.  App.  Div.375;  Caulheld  v.  Sulli- 
van, 85  N.  Y.  153-  A„  M 
North  Carolina.  —  Allen  7/.  Allen  121  N. 
Car.  328;  Treadaway  v.  Payne,  127  N.  Car. 

^Pennsylvania.  —  Callahan's  Estate,  5  Lack 
Leg.  N.  (Pa.)  105;  Frederick  v.  Gray,  10  S.  & 
R.  (Pa.)  182. 

Texa*  —  Pryor  v.  Pendleton,  92  lex.  384. 

Virginia.  —  Boiling    v.    Boiling,  5  Munf. 

(Va.)  334.  , 
And  see  the  title  Equitable  Election,  vol. 

"This  is  an  obvious  and  settled  principle  in 
equity.  The  beneficiary  accepts  the  legacy  or 
devise  under  the  condition  of  conforming  to 
the  will  and  a  court  of  equity  will  compel  him 
to  perform  the  condition.  Glen  v.  Fisher,  6 
Johns.  Ch.  (N.  Y.)  33,  10  Am.  Dec.  310. 
"  2.  Whistler  v.  Webster,  2  Ves.  Jr.  367. 

3   McClo^kev's  Succession,  29  La.  Ann.  406. 

Acceptance  of  Pro  Rata  Allotment  Where  Assets 
Are  Insufficient.- Where  there  are  not  suffi- 
cient assets  to  pay  the  legacies  under  a  will,  a 
legatee  who  with  full  knowledge  of  the  facts 


accepts  a  part  of  his  legacy,  pursuant  to  an 
average  or  pro  rata  distribution  of  the  piop- 
erty  under  an  order  of  the  court  of  probate, 
is  concluded  thereby  from  recovering  the  re- 
mainder of  his  legacy,  even  though  such  legacy 
be  a  specific  one.    Sheple  v.  Farnsworth.  4 

Mass.  632.  .  .   . 

4  Acceptance  of  Conditional  Legacy  or  Devise 
—  England.  —  Tattersall  v.  Howell,  2  Meriv. 
26-  Egg  v.  Devey,  10  Beav  ^44;  Atty.-Gen.  v. 
Christ's  Hospital,  3  Bro.  C.  C.  165,  I  Russ.  & 
M.  626;  Atty.-Gen.  v.  Andrew,  3  \  es.  Jr.  ' fc.33; 
Gregg  v.  Coates.23Beav.33;  Whistler  v.  Web- 
ster 2  Ves.  Jr.  367;  Sheddon  v.  Goodrich,  3 
Ves'  lr  481;  Cary  v.  Askew,  1  Cox  Ch.  241; 
KerV  Wauchope,  I  Bligh  1,  20  Rev.  Rep.  1. 

United  States.  —  Sherman  v.  American  Cong. 
Assoc.,  98  Fed.  Rep.  495-  . 

Maryland.  —  Jones  v.  Jones,  8  Gill  (Md.) 
197;  Beall  v.  Schley,  2  Gill  (Md.)  181,  41  Am. 

Dec.  415.  .     *  X'  t 

New  Jersey.  —  Kearney  v.  Macomb,  »«.  J. 

^NewYork.  —  Wheeler  v.  Lester,  1  Bradf.  (N 
Y.)  213;  Spofford  v.  Manning,  6  Paige  (N.  \  .) 

ago 

North  Carolina.  —  Melchorr.  Burger,  1  Dev. 
&  B.  Eq.  (21  N.  Car.)  634. 

South  Carolina.— See  Snelgrove  v.  Snelgrove. 
4  Desaus.  (S.  Car.)  274,  1  Am.  Dec.  656. 

See  also  the  title  Equitable  Election,  vol. 
11  p.  62. 

The  legatee  of  a  house,  held  by  the  testator 
on  a  lease  at  a  reserved  rent  higher  than  it 
could  be  let  after  his  death,  cannot  reject  the 
gift  of  the  lease  and  retain  an  annuity  under 
fhe  will  but  must  take  the  benefit  cum  onere. 
Talbot  v.  Radnor,  3  Myl.  &  K.  252 

5  Where  the  Condition  Is  the  Performance  of 
an  Act.- Atty.-Gen.  v.  Andrew,  3  Ves.  Jr 633: 
Attv  -Gen.  v.  Christ's  Hospital,  3  Bro.  C. 
165  1  Russ.  &  M.  626;  Gregg  v.  Coates.  23 
Beav.  33;  Messenger  v.  Andrews.  4  Russ  47»; 
Matter  of  Skingley,  3  Macn.  &  G.  220;  Spol- 
ford  v.  Manning  6  Paige  (N.  Y.)  383;  Wheeler 
v.  Lester,  I  Bradf.  (N.  Y.)  213. 

Payment  of  Debts.  —  If  property  is  bequeathed 
upon  condition  that  the  legatee  pay  the  tes- 
tator's debts,  the  legatee,  if  he  accept  is  bound 
to  pay  the  debts  though  they  should  far  ex- 
ceed the  amount  of  the  property  bequeathed 
to  him.    Messenger  v.  Andrews,  4  Rus?_f  oo 
Acceptance  on   Condition  to  Repair  -  Donee 
Must  Rebuild  After  Accidental  Fire.  —  Greg g  v. 
Coates,  23  Beav.  33.    See  also  Matter  of  Sktng- 
ley,  3  Macn.  &  G.  220. 
But  the  Devisee  of  an  Unexpired  Term  who  does 
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H?*?'  tr>  15  eSt°PPed  ^  his  acceptance  from  setting  up  a  claim  so  prohibited  * 
He  is,  however,  allowed  a  reasonable  time  and  opportunity  to  i^e  of  the 
value  of  the  legacy  or  devise  and  of  the  burden  of  the  condition  before  he  is 
required  to  make  ha  election  to  accept  or  reject,*  and  if  he  should  choose 

e^fnTTS  °Vhe  State,  °f  thG  pr°Perty'  or  u^er  a  mLconception  of  the 
CXtentn°      e  cIaims  °n  lt>  the  choice  will  not  be  conclusive  on  him" 

c.  DOCTRINE  OF  ELECTION.  -  The  rule  that  a  person  who  accepts  a  benefit 

the do"  "nf  rejeCt,  "IT  °f  kS  PrOVisi°»S  is  the  fo^ndadon  o 

the  doctnne  of  election  upon  which  courts  of  equity,  particularlv  have 

posed  of  elsewhere.  Every  such  charge  has  the  effect  of  changir  ^the  order 
in  which  the  funds  of  the  estate  are  applicable  to  the  payment  of  the  debt, 

which  has  occurred  between  the  time  of  the  making  of  the  w  lan  ^ 
when  the  gift  under  the  will  would  otherwise  vest,  as  that  the  do,  ee  l  as 
ceased  to  exist,  or  to  occupy  the  situation  upon  which  the  testator's  bountv 
^^^^^  of.some^^onttie 

SeVSa^ 

ain  or  £    h   glft  15  Prohlblted  by  ^w,  or  that  the  beneficiaries  are  unce 
beneficiary  *  1S  "°  PerS°n  Wh°  C°mes  within  the  description  of  the 

c.  REVOKED.  —  A  legacy  or  devise  is  revoked  when  the  testator  either  hv 
some  expression  in  his  will  subsequent  to  that  by  which  the  Ifft  is  made  b/r 

whet  &  ^  "  f,~d 

in  the  case  where  the  gift  is°coTPS  ^^Jl^^^ 

£  ^^Sts^^^rr1:^^1,^     „%SS  the  *!.  Equitable  Election,  voI. 

i^.*N^&,to^    Wh!tCOmb-     Est->VhC  ^'''e  Marshaling  (Decedents' 

1.  Estoppel  to  Set   Up  Prohibited   Claims.-         6  The  Term  "T«m«*  t 

Boughton  ».   Boughton.  2  Ves    i2-           „  anriiiin  ,             lapsed  Legacy "  is  generally 

Devey,  ro  Beav.  444-  Hyde  I    Baldwin    t,  PP     •       *  t?stamentary  gift  which  has  be- 

Pick.  (Mass.)  303;    SpoffoTd  5  Manning    I  S^Uto^T,*'  ™*°n  °f  the  death'  in 

Paige  (N.  Y.)  383;  Melchor  v.  Burger      Dev  named  i,T   °/  thV,fStatori  of  the  person 

&  B.  Eq.  (21  N.  Car.)  634.    See  also  Taylor  l'  u  £m  t       g          • The  exPressi°n.  however, 

Popham,  1  Bro.  C.  C.  168                       7      *'  £  S°fm    'Tf  "u^        CaseS  where  a  bequesi 

2.  Reasonable  Time  Allowed  to  Judge  of  the  Hfeiiml  f  haPPening,  in  the  testator's 
Value  of  the  Benefit.  -  Messenger  .  Andrews  dea  h  L  ^  eJent  °'her  than  that  °' 
4  Russ.  478;  Atty.-Gen.  v.  Andrew  3  V  Ir  Ss  will  P°"  ^  h/PPening  of  which  event 
633;  Perry  v.  Hale,  44  N.  H.  363-  Wheeler^  c  J>  provided  that  ,he  bequest  shall 
Lester,  r  Bradf.  (N.  V.)  203  See  a  so  the  7  %  ■  ,™  V\ I50ehler-  1  Dem.  (N.  Y.)  277. 
title  Equitable  Election  vol  u  p  106  />    • See  'w/^'.jh,s  sec,ion>  ^ 

3.  Wheeler       Lester,  i  Bradf '  (N  Y)  2Q,  8  A^wwn  ■ 

See  also  the  title  Equitable  Election,  vol  \\      , Wn  ?  7  C°nf  ^  a  Evocation  see  the 

p.  97-                                                            '      i    e  W[LLS-  See  also  the  title  Codicils,  vol. 

o,  p.  174. 
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of  a  eift  to  the  wife  of  the  testator  in  lieu  of  her  dower.* 

2  When  Legacy  or  Devise  Will  Lapse  -  a.  Death  of  Beneficiary - 
(l)  General  Rule  Stated.  -The  general  rule  is  that  a  legacy  or  devise  will 
apse  where  the  legatee  or  devisee  dies  before  the  testator.*    And  the  same  is 


1.  See  supra,  this  title,  Acceptance  and  Refusal. 
See  also  ihe  title  Equitable  Election,  vol.  n, 

P  25/  Death  of  Legatee  or  Devisee  Before  Testator 

—  England.  —  Doe  v.  Underdovvn,  Willes  293; 
Wright  v.  Hall,  Fortescue  182,  repotied  sub 
nam  Wright  v.  Home,  8  Mod.  222;  Roe  v. 
Fladd  Fortescue  184.;  Humberstone  v.  Stan- 
ton 1  Ves.  &B.  385;  Giltings  v.  M'Dermott,  2 
Myl  &  K.  6q;  Doe  v.  Sheffield,  13  East  526; 
Doe  v.  Scott,  3  M.  &  S.  300;  Brett  v.  Rigden, 
Plowd.  340;  In  re  1'inhorne,  (1894)  2  Ch.  276, 
8  Reports  264;  In  re  Roberts,  30  Ch.  D.  234; 
Elliot  v.  Davenport,  I  P.  Wms.  83.  See  also 
Marlborough  v.  Godolphin,  2  Ves.  61  Stewart 
v.  Jones,  3  De  G.  &  J.  532;  Drakeford  v. 
Drakeford,  33  Beav.  43;  In  re  Chaplin,  33  L. 
J.  Ch.  183;  In  re  Gibson,  2  Johns.  &  H.  656; 
Morley  v.  Bird,  3  Ves.  Jr.  629;  Page  v.  Page, 
2  P  Wms.  489;  Culsha  v.  Cheese,  7  Hare  245. 

Canada.  —  Bradley  v.  Wilson,  13  Grant  Ch. 
(U.  C.)  642.  ,  . 

United  Stales.  —  Robison  v.  Female  Orphan 
Asylum,  123  U.  S.  702. 

California.  —  Matter  of  Pfuelb,  48  Cal.  643, 
affirming  Mvr.  Prob.  (Cal.)  38. 

Connecticut.  —  Jackson  v.  Alsop,  67  Conn. 
249;  Bill  v.  Payne,  62  Conn.  140. 

District  of  Columbia. — Capron  v.  Capron,  6 
Mackey  (D.  C.)  340. 

Georgia.  —  See  Thvveatt  v.  Redd,  50  Ga.  181. 
Indiana.  —  Gray  v.  BaileV,  42  Ind.  349;  Ho1" 
brook  v.  McCleary,  79  Ind.  167;  Maxwell  v. 
Featherston.  83  Ind.  339;  West  »■  West-  80 
Ind  529;  Collins  v.  Collins,  126  Ind.  559. 

Iowa.  —  Overdeck's  Will,  50  Iowa  244.  See 
also  Blackman  v.  Wadsworth,  65  Iowa  80. 

Kentucky.  —  Armstrong  v.  Armstrong,  14  B. 
Mon.  (Ky.)  269;  Gore  v.  Stevens,  1  Dana  (Ky.) 
201,  25  Am.  Dec.  141 ;  Davis  V.  Taul,  6  Dana 
(Ky.)  51.  See  also  Chenault  v.  Chenault,  (Ky. 
1888)  9  S.  W.  Rep.  775-  T 
Louisiana.  —  Dougarts  Succession,  30  La. 

Ann.  268. 

Maine.  —  Anderson  ,  .  Parsons,  4  Me.  4S0; 
Keniston*'.  Adams,  80  Me.  290;  Morse  v.  Hay- 
den,  82  Me.  227;  Stetson  v.  Eastman,  84  Me. 
366.'    See  also  Snow  v.  Snow,  49  Me.  163. 

Maryland.  —  Trippe  v.  Frazier,  4  Har.  &  J. 
(Md.)  446.  See  also  Dulany  v.  Middleton,  72 
Md.  67;  Young  v.  Robinson,  n  Gill  &  J.  (Md.) 
328. 

Massachusetts.  —  Kimball  v.  Story,  108  Mass. 
382;  Wood  v.  Seaver,  158  Mass.  411;  Bryson 
v.  Holbrook,  159  Mass.  280;  McGreevy  v.  Mc- 
Grath,  152  Mass.  24;  Carpenter  v.  Heard,  14 
Pick.  (Mass.)  449;  Horton  v.  Earle,  162  Mass. 
448-  Lombard  v.  Boyden  5  Allen  (Mass.)  249: 
Ballard  v.  Ballard,  18  Pick.  (Mass.)  41;  Fisher 
v.  Hill,  7  Mass.  86;  Workman  v.  Workman,  2 
Allen  (Mass.)  472;  Jackson  v.  Roberts,  14  Gray 
(Mass.)  546;  Claflin  v.  Tilton,  141  Mass.  343. 
See  also  Schaffer  v.  Kettll,  14  Allen  (Mass.) 
528. 

Michigan.  —  Mann  v.  Hyde,  71  Mich.  278. 
Mississippi.  —  Cady  v.  Cady,  67  Miss.  425. 
Missouri.  —  Martin  v.  Lachasse,  47  Mo.  592; 


Crecelius  v.  Horst,  9  Mo.  App.  51,  affirmed  78 
Mo.  566.  - 

New  Hampshire.  —  Goodwin  v.  Colby,  04  N. 

11  New  Jersey.  —  Cook  v.  Lanning,4oN.  J.  Eq. 
369-  Huston  v.  Read,  32  N.  J.  Eq.  Sgt;  Dildine 
v  Dildine,  32  N.  J.  Eq.  78;  Hand  v.  Marcy. 
28  N.  J.  Eq.  59;  Tindall  v.  Tindall,  24  N.  J. 
Eq.  512;  Murphv  v.  McKeon,  53  N.  J.  Eq.  406. 
Chadwick  v.  Chadwick,  37  N.  J.  Eq.  Jt.  See 
also  Barnet  v.  Bat  net,  40  N.  J.  Eq.  380. 

New  York.  —  Wescott  v.  Htggins,  42  N.  \  . 
App.  Div.  69,  affirming  24  Misc.  (N.  Y.)22; 
Matter  of  Wells-,  113  N.  Y.  396,  10  Am.  St.  Rep. 
457;  Matter  of  Benson,  96  N.  Y.  499.  48  Am. 
«t    Rep.  646;   Wetmore  v.  Peck,  (Supm.  Ct. 
Spec.  T.)  66  How.  Pr.  (N.  Y.)  54:  Taylor 
v  Wendel,  4  Bradf.  (N.  Y.)  324;  Armstrong  v. 
Moran,    1    Bradf.  (N.  Y.)  3U;    Anthony  v. 
Brouwer.  (Supm.  Ct.  Gen.  T.)  31  How.  Pr.  (N. 
Y.)  128;  Wood  v.  Hubbard,  29  N.  Y.  App.  Div. 
166;  Cook  v.  Munn,  (Supm.  Ct.  Spec.  T.)  12 
Abb.  N.  Cas.  (N.  Y.)  344.  65  How.  Pr.  (N.  Y.) 
5H-  Hillis  v.  Hillis,  16  Hun  (N.  Y.)  76;  Mount 
v.  Mount,  (Supm.  Ct.  Spec.  T.)  3  N.  Y.  Supp 
190-  Howard  v.  Barnes.  (Supm.  Ct.  Spec,  v.) 
65  How.  Pr.  (N.  Y.)  122;    In  re  Champion, 
(Surrogate  Ct.)  15  N.  Y.  Supp.  768;  Hard  v. 
Ashley  117  N.  Y.  606;  In  re  Smith,  (Surrogate 
Ct.)  II  N.  Y.  Supp.  783:  Robins  v.  McClute, 
IOO  N.  Y.  328,  53  Am.  Rep.  184,  affirming  33 
Hun  (N.  Y.)  368,  which  affirmed  67  How.  Pr. 
(N  Y  )  83-  Fry  ».  Smith,  (Supm.  Ct.  Spec.  T.) 
ioAbb.  N.  Cas.  (N.  Y.)  224;  Mowatt  v.  Carow, 
7  Paige  (N.  Y.)  328,  32  Am.  Dec.  641:  Van 
Beuren  r.  Dash,  30  N.  Y.  393;  G«ll  v.  Brouwer, 
37  N.  Y.  549,  affirming  (Supm.  Ct.  Gen.  T.)  31 
How.  Pr.  (N.  Y.)  128;  Bolles  v.  Bacon,  3  Dem. 
(NT.  Y.)  43;  Matter  of  Hafner,  45  N.  Y.  App. 
Div  549-  Matter  of  Klingensmith,  (Surrogate 
Ct  )  29  Civ.  Pro.  (NT.  Y.)  69;  Kimball  v.  Chap- 
pel,  (Supm.  Ct.  Spec.  T.)  27  Abb.  N.  Cas  (N. 
Y.)  437;  Bishop  v.  Bishop,  4  Hill  (N.  \  .)  138. 
See  also  Williams  v.  Seaman,  3  Redf.  (N.  Y.) 
148-  Hawn  v  Banks,  4  Edw.  (N.  Y.)  664. 

North  Carolina.  —  Coley  v.  Ballance,  Winst. 
Eq.  (60  N.  Car.)  89;  Tvvitty  v.  Martin,  90 
N.  Car.  643;  Gordon  v.  Pendleton,  84  N. 
Car.  98;  Lindsay  v.  Pleasants,  4  I  red.  Eq. 
(39  N.  Car.)  320;  Hester  v.  Hester,  2  Ired. 
Eq.  (37  N.  Car.)  33°;  Taylor  v.  Lucas  4 
Hawks  (n  N.  Car.)  215;  Woods  V.  Woods, 
Busb.  L.  (44  N.  Car.)  290.  See  also  Lea  V. 
Brown,  3  Jones  Eq.  (56  N.  Car.)  141. 

Ohio.  —  Woolley  v.  Paxson.  46  Ohio  St.  307. 
Pennsylvania.  —  Gregg  v.  Keenan,  9  Pa.  Dist. 
262,  30'  Pittsb.  Leg.  J.  (Pa.)  345:  Worsley  5 
Estate,  4  Pa.  Dist.  177.  3°  W.  N.  C.  (Pa.)  247; 
Dickinson  v.  Purvis,  8  S.  St  R.  (Pa.)  ?f,  Sword 
v.  Adams,  3  Yeates  (Pa  )  34;  Comfort  v. 
Mather,  2  W.  tt  S.  (Pa.)  45°,  37  Am.  Dec.  523; 
State  University's  Appeal,  97  Pa.  St.  187:  « 
Hams  v.  Nef.  52  Pa.  St.  326;Gorgas,s  Fstate, 
166  Pa.  St.  269,  affir -win*  3  Pa.  Dist.  360;  Pow- 
ell's Estate.  138  Pa.  St.  322:  Wain's  Estate. 
156  Pa.  St.  194,  affirming  2  Pa.  Dist.  102;  /;/  re 
Murphv,  184  Pa.  St.  310;  Ware  v.  Fisher,  2 
.,g  Volume  XVIII. 


Lapsed,  Void,  Kevoked,  etc.,  LEGACIES  AND  DEVISES.  Legacies  and  Devise, 

true  where  he  dies  after  the  testator,  but  before  his  interest  under  the  will  has 

An  Advancement  on  account  of  a  legacy  made  in  the  lifetime  «f  i 
will  not  prevent  a  lapse  upon  his  deft/beSe  the  testator  -  * 

his  V^^^^^^^  t^L^z 

lega'ee^e  STtSfiS"?  "  *       ^  **  ^  °f  the  death  of  the 

(2)  ZW*  After  Vesting  of  Interest.  -  As  a  general  rule,  there  can  be  no 


Yeates  (Pa.)  578;  Com.  v.  Nase.  1  Ashm  (Pa) 
242;  Smith's  Estate,  12  Phila.  (Pa.)  1,8  « 
Leg  Int.  (Pa  )  292;  Murray  „.  Yard,  12  Phila 
(Pa.)  441,  34  Leg.  [at.  (Pa.)  13;  Barnett's  Ap- 
peal,  104  Pa  St.  342.  See  also  Gross's  Estate, 
10  Fa.  St.  360. 

Rhode  Island. —Re  Kimball,  20  R.  I  610- 
Almy  v.  Jones,  17  R.  I.  265.  ' 

■W/S  Carolina.  —  Pratt  McGhee,  17  S 
Car.  428;  Rivers  ».  Rivers,  36  S.  Car.  302.  See 
also  Lopez  v  Lopez,  23  S.  Car.  258.  Compare 
Deveaux  v.  Barnwell,  t  Desaus.  (S.  Car  )  407 

Tennessee ■•  —  Dixon  v.  Cooper,  88  Tenn.  177' 
Morton  Morton  2  Swan  (Tenn.)  3r9;  Strong 
v.  Ready,  9  Humph.  (Tenn.)  170 

Vermont.  —  Colburn  v.  Hadley,  46  Vt  71 
5  nglon-~  Matter  of  Renton,  10  Wash. 

Where  the  Testator  and  the  Legatee  Died  at  the 
Same  Time  ,n  the  wreck  of  a  vessel,  the  legacy 
lapsed.    Batchelder,  Petitioner,  147  Mass.  465 
bee  also  Cowley  v.  Knapp,  42  N  J  L  207 

The  Fact  that  the  Legatee  Left  a  Will,  and  that 
the  testator  knew  of  the  legatee's  death  and  of 
•111  7  '  X  P^JtlnA  the  legacy  in  his  own 
will  for  the  benefit  of  such  legatee  to  stand 
unchanged,  will  not  prevent  the  legacy  from 
lapsing.    Dixon  v.  Cooper,  88  Tenn  i7'7 

Appointee  under  Power.  —  Where  A  by  his 
will  gives  to  B  a  power  to  appoint  by  will  who 
shall  take  property  given  to  her  for  life  the 
appointee  must,  in  order  to  take,  survive  B 
Marlborough  v.  Godolphin,  2  Ves.  61  See 
also  Kennedy  v.  Kingston,  2  Jac.  &  W.  431- 
In  re  Susanni,  47  L.  J.  Ch.  65 

Limitations  of  the  Doctrine.  —  "As  the  doc 
trine  that  a  testamentary  disposition  lapses  by 
the  death  of  the  devisee  in  the  lifetime  of  the 
testator  is  often  productive  of  hardship,  and 
frequently  tends  to  defeat  the  intention,  the 

w°hCirhnfe  n  r?°t  "?0W  e?[ended  beyond  ihe  cases 
which  fall  clearly  within  the  rule."  Oecelius 
ft  Worst,  9  Mo.  Add.  51,  affirmed^  Mo.  566- 
Martin  v.  Lachasse,  47  Mo  592 

1,  Death  After  Testator  but  Before  Interest  Has 
Vested  —  England.  —  Prowse  v.  Abingdon  1 
Atk.  482;  Hall  v.  Terry,  1  Atk  502  ' 

pr?b^cT.:rz79See  H'inckiey's  Estaie-  M^r- 

Mackey  (D.  C.)  515.    See   also   Cropley  v. 
Cooper,  7  D.  C.  226.  3 

lo^a.  —  See  McClain  v.  Capper,  98  Iowa  145 
MaTsoSS f"J'^--Pollock   *•  Farnham,  156 

New  Jersey.  —  Garland  v.  Smiley,  51  N  I 
198.    See  also  Garihwaite  v.  Lewis  2^  N 
J.  Eq.  351.  '  3 
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New  York  -  Koezly  v.  Koezly,  (Supm.  Ct. 

Pr-  I'  3}vh\r- (N-  Y*>  397;  Phyfe  v.  Phyfe, 
3    Bradf    (N.   Y.)  45;   Delavergne  v.  Dean 
(Supm.  Ct.  Gen.  T.)  45  How.  Pr.  (N.  Y.)  206- 
xt  v  Vi  Cam™ann.  l£,o  N.  Y.  315,  affirming  14 

p"  J/  ,xrPP,V  P'V-  I27;  WiIlianis  v.  "Seaman,  3 
Redf.  (N.  Y.)  148.  J 

Ohio.  —  Wilson  v.  Hall,  6  Ohio  Cir.  Ct  570 
3  Ohio  Cir.  Dec.  589.  ' 

Pennsylvania.  —  King  v.  Crawford,  17  S.  & 
■K*  (.Ha. .)  118. 

Texas.  —  Lee  v.  McFarland,  19  Tex  Civ 
App.  292. 

2.  Advancement.— State  University's  Appeal 
97  Pa.  St.  187.  '       vv  ' 

3.  Legacy  to  Debtor  Will  Lapse.—  Izon  v  But 
ler,  2  Price  34;  Elliot  v.  Davenport,  1  P  Wins 

3o2Je.r?'  521 ;  T°Plis  ^  Baker,  2  Cox  Ch' 
118;  Maitland  v.  Adair,  3  Ves.  Jr.  231 

4.  Provision  for  Surrendering  of  Security.  — 
Where  a  testatrix  provided  in  her  will  "  1  like 
wise  give  my  son-in  law  C.  a  debt  of  five 
hundred  pounds  he  owes  me  on  a  bond  and 
interest,  and  desire  my  executoi  to  deliver  it 
up  to  be  canceled,"  the  representatives  of  the 
legatee  are  to  have  1  he  benefit  of  the  discharge 
of  the  debt,  and  the  bond  should  be  delivered 
up  to  be  canceled,  although  the  legatee  died  in 
the  lifetime  of  the  teslatrix.    Sipthorpz,.  Mox- 

wV  i9'  3  A,k-  58a    See  alr>°  South  v. 

Williams,  12  Sim.  566,  in  which  case  a  testator 
bequeathed  his  residuary  estate  in  trust  for  his 
son  and  daughter  equally,  but  provided  that 
certain  sums  which  he  had  lent  to  the  daugh- 
ter s  husband  on  bond  should  be  taken  a°nd 
allowed  in  account  as  part  of  her  share,  and 
that  if  the  balance  should  appear  to  be  against 
the  husband  the  trustees  of  the  residuary  estate 
were  refrained  from  putting  the  bonds  in  force 
against  him  and  to  take  a  security  from  him 
for  the  payment  of  the  bills  by  instalments- 
and  it  was  held  that  although  the  daughier 
died  in  the  testator's  lifetime,  her  h  usband  was 
released  from  the  debts  due  fiom  him  to  the 
testator,  and  was  answerable  only  for  the  ex- 
cess, if  any,  of  such  debts  beyond  the  amount 
of  a  moiety  of  the  residue. 

5.  Legacy  Given  in  Payment  of  Debt.  —  Ward 
« .  Bush,  (N.  J.  1900)45  Atl.  Rep.  534.  See  also 
Williamson  v.  Naylor.  5  Y.  &  C.  Exch.  208- 
Philips  v.  Philips,  3  Hare  281;  Turners.  Mar- 
tin, 7  De  G.  M.  &  G.  429. 

Where  a  Legacy  Is  Declared  in  the  Will  to  Be 
For  Value  Received,"  this  sufficiently  shows 
that  the  legacy  was  given,  not  as  a  mere 
bounty,  but  in  discharge  of  an  obligation. 
Ward  v.  Bush,  (N.  J.  1900)  45  All.  Rep. 
534- 
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1  No  Lapse  After  Legacy  or  Devise  Has  Vested. 

_  See  Ballard  v.  Ballard,  18  Pick.  (Mass.)  41; 
Vance's  Succession,  30  La.  Ann.  371. 

2  Death  Before  Time  of  Payment  —  England. 
-Monkhouse  v.  Holme,  1  Bro    C    C.  298; 
Atty.-Gen.  v.  Crispin,  1  Bro   C.  C.  386;  Ben- 
•on  ,.  Maddison.  2  Bro.  C.  C.  75;  Sc"rfi,eld  »• 
Howes.  3  Bro.  C.  C.  90;  Taylor v.  Philips ,,  3 
Ves   119;  Lane  ».  Goudge,  9  Ves-  Jr-  22°- 
Cousins  v.  Schroder,  4  Sim    23;  Locker  v. 
Bradley,  5  Beav.  593;  Doe  v.  Lea,  3  T.  R.  41. 
Boraston's  Case,  3  Coke  21.    See  also  Good- 
tide  v.  Whitby,  1   Burr.  228;    Mansfield  v. 
Dugaid,  1  Eq.  Cas.  Abr.  195,  par.  5;  Doe*. 
Cundall.  9  East  400;  Edwards  v.  Symons,  6 
Taunl.  213;  Farmer  v  Francis  2  Bing  151, 
o  E  C  L  354-  Doe  v.  Ewart,  7  Ad.  &  El.  636, 
L  E  C  L.  187;  Tunstall  v.  Brachen,  Ambl. 
i67-  'Dawson  v.  Kellet.  1  Bro.  C.  C.  119;  Jeale 
v  fitckener,  Ambl.  703;  Barnes  v.  Allen,  1 
Bro  C.  C.  181;  Jackson  v.  Jackson,  1  Ves  217. 

Canada.  —  Pollard    v.    Hodgson,  25  Grant 
Ch.  (U.  C.)  287. 

Connecticut.  —  Newberry   v.    Hinman,  49 

Conn.  130.  „  ,  _ 

Massachusetts.  —  Fay  v.  Sylvester,  2  Gray 

(Mas*)    171;    Barton    v.    Bigelow,    4  ^ray 

(Mass.)  353-    See  also  Cowdin  v.  Perry,  II 

Pick.  (Mass.)  503. 
Michigan.  —  Hibler  v.  Hibler,  104  Mich.  274. 
New  Jersey.  —  Thomas  v.  Anderson,  21  N. 

mwYork.  —  Matter  of  Gardner,  140  N.  Y. 
122,  affirming  69  Hun  (N.  Y.)  50-  Barker 
Woods,  1  Sandf.  Ch.  (N.  Y.)  129;  Van  Wyck 
v.  Bloodgood,  1  Bradf.  (N.  Y.)  154;  {»  « 
Hedirer  (Supm.  Ct.  Gen.  T.)  9  N.  Y.  Supp. 
347?  See  also  Goebel  v.  Wolf,  113  N.  Y.  405. 
10  Am.  St.  Rep.  464-     ^  _. 

Ohio.  —  McGuffey  v.  Brooke,  2  Cine.  Super. 

*  Pennsylvania.—  See  Little's  Appeal,  117  Pa. 
St  14-  Kerlin  v.  Bull,  1  Dall.  (Pa.)  175;  Hodg- 
son v.  Gemmil,  5  Rawle  (Pa.)  99:  We,ls 
Ritter,  3  Whart.  (Pa.)  208. 

A7W<-  ZfW.  -  Pond  v.  Allen,  15  R.  I.  I7L 
South  Carolina.  -  Bunch  ».  Hurst,  3  Desaus. 

(S^-S^y%org;n,6Munf.(Va) 

I53  Payment  Postponed  for  Convenience  of  Estate 
Generally  or   of  Estate  Charged  -  District  of 


Columbia.  -  Myers  v.  Adler,  6  Mackey  (D  C  ) 
515.    See  also  Cropley  v.  Cooper^  7  D.  C.  226. 

Mew  York.  —  Delavergne  w.  Dean  (Supm. 
Ct  Gen.  T.)  45  How.  Pr.  (N.  Y.)  206;  Loder 
Hatfield,  4  Hun  (N.  Y.)  36,  6  Thomp  &  C  (N. 
Y  )  229,  71  N.  Y.  92-  ,  See  also  Harris 

z   Fly?  7  Paige  (N.  Y  )  421;  Marsh  v  Wheeler, 
2  Edw  (N.  Y.)  156;  Sweet  v.  Chase  2  N.  \. 
73 ;  Birdsall     Hewlett.  1  Paige  (N.  Y.)  32.  *9 
Am.  Dec.  392.  p 
Pennsylvania.  —  See  Little  s  Appeal,  117  Pa. 

SV  Dissolution  of  Corporation  or  Association  — 

E*pW  — /«  «  Rytner,  (1895)  j  Ch.  19.  « 
Reports  22;  Fisk  v.  Atty.-Gen.  L.  R.  4  tq. 
52,-  In  re  Ovey,  29  Ch.  D.  560  See  also 
In  re  Slevin,  (1891)  2  Ch.  236;  Clark  v.  Tajlor. 
1  Drew  642.  „  »«       r>  u 

California.  -  See  Neil's  Estate,  Myr.  Prob. 

^Omrtfcwt.  -  Crum  v.  Bliss,  47  Conn.  592. 

Maine.  —  Brooks  ».   Belfast.  90    Me.  318; 
Merrill  v.  Havden,  86  Me.  133. 

The  Successor  of  a  Defunct  Corporation  is  not 
entitled  to  a  legacy  given  to  such  corporation 
although  it  is  authorized  by  statute  to  hold 
the  property,  franchise,  privileges,  and  rights 
of  its  predecessor  and  10  have  them.transferred 
to  it  by  such  predecessor,  where  this  has  been 
done  and  the  corporation  to  which  the  legacy 
was  given  has  gone  out  of  existence  before  the 
death  of  the  testator.    Crum  v.  Bliss.  47  Conn. 

59o'  No  One  Capable  of  Taking.  —  If.  at  the  time 
of  the  opening  of  the  succession  of  a  testator 
there  exist  no  such  asylums  as  are  mentioned 
in  the  will  as  the  recipients  of  a  certain  legacy, 
the  legacy  falls  or  lapses.  New  Orleans  v. 
Hardie.  43  La.  Ann.  251. 

Devise  to  Issue  "  Then  Surviving.'  —  \\  here  a 
remainder  in  real  properly  is  devised  to  the 
issue  "  then  surviving  "  of  certain  persons 
who  are  without  issue  when  the  antecedent 
estate  terminates  and  the  devise  would  vest, 
such  devise  lapses,  and  issue  subsequently 
born  cannot  take.     Smith  v.  Smith,  141  N. 

^  A2  Devise  to  the  "  Heirs  »  of  a  Person  Who  Ie 
Alive  when  the  time  for  distribution  arrives 
lapses.    Clark  v.  Mosely,  1  Rich.  Eq.  (S.  Car.) 
396,  44  Am.  Dec.  229.    Centra  under  A  ew  i  crk 
statute,  Cushman  v.  Horton,  59  N.  Y.  149- 
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property  during  her  widowhood.' 

e.  Effect  of  Changing  of  Fund  or  Securities.  —  A  legacy  from  a 
designated  fund  is  not  extinguished  by  the  fact  that  the  fund  is  continually 
expended  and  replenished,  where  it  is  a  continuous  existing  fund;  nor  does  a 
legacy  of  notes  lapse  because  new  notes  are  accepted  instead  of  the  old  where 
the  only  purpose  in  this  is  to  make  payment  of  the  amounts  more  secure,  and 
the  new  notes  are  substantially  the  same  as  the  canceled  ones  2 

/.  Conditional  or  Contingent  Gift.  -  Where  a  legacy  or  devise  is 
given  upon  a  condition  precedent  which  is  not  performed  within^  a  reasonable 
time,  such  legacy  or  devise  lapses, »  and  the  same  is  true  of  a  legacv  or  devi  e 
made  contingent  upon  an  event  which  does  not  happen  4 

Performance  of  Condition  or  Happening  of  Contingency  During  Testator's  Lifetime  —  But  a 
conditional  or  contingent  gift  will  not  be  defeated  by  the  performance  of  the 
condition,  or  the  happening  of  the  event  upon  which  it  is  made  contingent 
during  the  lifetime  of  the  testator.5  g  ' 

w£j^lHEC'T  °FA  GiFT-T°  Several  Persons- (i)  Distributive^.- 
T  M  l6^Cy  ,°r  d£VISe  to  several  as  tenants  in  common,  each  taking 
attributively,  the  gift  of  any  one  will  lapse  upon  his  death  before  the  testator" 
or  before  his  interest  has  vested.*  But  this  lapse  will  not  prevent  the  vestin * 
of  the  interests  of  the  other  donee  or  donees.'  vesrin^ 

t^l  AS  a  Cla$S\  ~  B,Ut  Where'  under  the  wiU-  the  donees  are  to  take  as  joint 
tenants,  or  as  a  class,  there  is  no  lapse  because  of  the  death  of  one  or  more 
but  the  entire  gift  goes  to  the  survivor  or  survivors  8  ' 


1.  Change  of  Situation.  —  Matter  of  Howard 
(Surrogate  Ct.)  3  Misc.  (N.  Y.)  170. 

2.  Changing  of  Fund  or  Securities.  —  Shaffer's 
Succession,  50  La.  Ann.  601. 

3.  Conditional  Legacy  or  Devise.  —  Mills  v 
Newberry,  112  111.  123,  54  Am.  Rep.  213;  Drew 
v.  Wakefield,  54  Me.  291 ;  Chad  wick  v.  Chad- 
wick,  37  N.  J.  Eq.  71;  Domes,  ic,  etc.,  Mis- 
sionary Society's  Appeal,  30  Pa.  St.  425.  See 
also  Whuesides  v.  Whitesides,  28  S.  Car  32s 

4.  Contingent  Gift.  —  Gibson  v.  Seymour  102 
Ind.  485,  52  Am.  Rep.  688;  McGreevy  v  Mc- 

?/at^'  Mass"  24:    Allen  z'-    Parham,  5 

Munf.  (Va.)  457.    See  also  Humberstone  v 

Sta5.lT'  A,Ves-  &  B-  385;  Carpenter  v.  Heard,' 
14  Pick.  (Mass.)  449. 

5.  Performance  of  Condition  or  Happening  of 
Contingency  During  Testator's  Lifetime.  —  Thus 
a  legacy  to  a  son,  payable  upon  his  attaining 
the  age  of  twenty-one  years,  is  not  defeated 
because  the  son  has  attained  that  age  before 
the  death  of  the  testator.    Eisner  v.  Koehler 

1  Den.  (N.  Y.)  277. 

6.  Gift  to  Several  Taking  Distributively  —  En° 
land.  -  Page  v.  Page,  2  P.  Wms.  489,  2  Stra. 
820;  Peat  p  Chapman,  1  Ves.  542;  Bagwell  v. 
Dry,  1  P.  Wms.  700;  Doe  v.  Sheffield,  13  East 
526;  Doe  v.  Underdown,  Willes  293.  See  also 
Stewart  v.  Jones,  3  DeG.  &  J.  532;  /„  „ 
Roberts,  30  Ch.  D.  234. 

Connecticut,  —  Bill  v.  Payne,  62  Conn  140 

Delaware.  —  Doe  v.  Roe,  4  Houst.  (Del  )  20 
15  Am.  Rep.  701. 

Maine.  —  Anderson  v.  Parsons,  4  Me  486- 
Morse  v.  Hayden,  82  Me.  227;  Stetson  v.  East- 
man, 84  Me.  366. 

Massachusetts.  —  Lombard  v.  Boyden  5  Allen 
(Mass.)  249:  Upham  v.  Emerson,  119  Mass 
509;  Schaffer  v.  Kettell,  14  Allen  (Mass  )  528- 
Jackson  v.  Roberts,  14  Gray  (Mass.)  -546: 
Claflin  v.  Til  ton,  141  Mass.  343.  See  also 
Hurton  v,  Earle,  162  Mass.  448. 
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New  Jersey.  —  Hand  v.  Marcv,  28  N  J  Eq 
59-  See  also  Mason  v.  M.  E.  Church,  27  N 
J.  Eq.  47;  Dildine  v.  Dildine,  32  N.  J.  Eq  78 
New  York.  —  Mouni  v.  Mount,  (Supra  '  Ct 
Spec.  T.)  3  N.  Y.  Supp.  190;  Mowatt  v.  Carow 
7  Paige  (N.  Y.)  328,  32  Am.  Dec.  641;  Maiter 
of  Kimberly,  150  N.  Y.  90,  affirming  3  N  Y 
App.  Div.  170;  Matter  of  Muir,  46  Hun  (n! 
Y-)  555-  -See  also  Kerr  v.  Dougherty  79  N  Y* 
327.  '  " 

North  Carolina.  —  Twitty  v.  Martin,  90  N. 
Car.  643.  See  also  Johnson  v.  Johnson,  3  Ired" 
Eq.  (38  N.  Car.)  426;  Winston  v.  Webb  Phil' 
Eq.  (62  N.  Car.)  I,  93  Am.  Dec.  599;  Mebane 
v  Womack  2  Jones  Eq.  (55  N.  Car.)  293- 
Robinson  v.  Mclver,  63  N.  Car.  645. 

Pennsylvania.  —  Craighead  v.  Given    10  S 
&  R.  (Pa.)  351;  Smith's  Estale,  12  Phila  (Pa  ) 
138,  35  Leg  Int.  (Pa.)  292.    See  also  Wiiliarns 
v  Neff,  52  Pa.  St.  326;  Kennedy's  Appeal,  60 
Pa.  St.  511;  Yard's  Appeal,  86  Pa.  St  125 

Rhode  Island.  — Set  Church  v.  Church'  re 
R.  I.  138.  '  3 

See  also  the  title  Joint  Tenants  and  Tkn- 

ANTS  IN  COMMON,#vol.  1 7,  p.  667. 

7.  Vesting  of  Gifts  to  Other  Donees  Not  Pre- 
vented. —  Smith's  Estate,  12  Phila.  (Pa  )  iqS 
35  Leg.  Int.  (Pa.)  292.  '  J 

8.  Gift  to  Several  as  a  Class  -  England  — 
Page  v.  Page,  2  P.  Wms.  489;  Doe  v.  Sheffield 
13  East  526. 

Connecticut.  —  See  Bill  v.  Payne,  62  Conn 

Delaware.  —  Doe  v.  Roe,  4  Houst.  (Del  )  20 
15  Am.  Rep.  701. 
Maine.  —  Anderson  v.  Parsons,  4  Me  486 

*  jr7J^d-  ~  See  YounS  v-  Robinson,  11  Gill 
&  J.  (Md.)  328. 

Massachusetts  -  Schaffer  v.  Kettell,  14  Allen 
(Mass.)  528;  Claflin  v.  Tilton,  141  Mass.  343- 
Jackson  v.  Roberts,  14  Gray  (Mass.)  546 

Missouri.  —  Jamison  v.  Hay,  46  Mo.  546, 
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Gift  to  a  Class  as  Tenants  in  Common.  —  It  has  been  held  that  where  a  legacy  or 
devise  is  given  to  a  class  of  persons  in  general  terms,  though  as  tenants  in 
common,  the  death  of  one  or  more  of  them  before  the  testator  will  not  cause 
a  lapse,  but  the  survivors  will  take  the  whole.* 

Effect  of  Statutes  Abolishing  Survivorship  Between  Joint  Tenants.  —  In  Not  til  LaroLina 
and  Tennessee  it  has  been  held  that  the  rule  stated  above  has  been  abrogated 
by  statutes  abolishing  survivorship  among  joint  tenants.2  But  in  /  irginia 
and  West  Virginia  it  has  been  denied  that  such  statutes  have  this  erlect.- 

h  Burden  of  Proof  as  to  Lapse.  —  One  who,  as  heir  at  law,  next  of 
kin,  or  residuary  legatee,  claims  a  legacy  or  devise  on  the  ground  that  it  has 
lapsed,  must  entitle  himself  to  it  by  clear  and  satisfactory  proof  of  that 

a  e|aWhat  Interest  Lapses.  —  The  general  rule  that  by  the  death  of  a  legatee 
or  devisee  before  the  testator  his  interest  under  the  will  lapses,  relates  only  to 
the  interest  of  the  person  so  dying,  and  where  there  are  other  interests  grafted 
or  limited  upon  that  of  the  deceased  legatee  or  devisee,  they  do  not  neces- 

Thus'  Where  a  Life  Tenant  Dies  Before  the  Testator,  but  the  person  entitled  in 
remainder  survives  him,  the  death  of  the  life  tenant  only  extinguishes  the  life 
estate,  and  the  remainderman  is  let  into  the  immediate  right  to  the  gitt  as 
soon  as  the  will  takes  effect.0 


New  York.  —  Howard  r.  Barnes,  (Supm.  Ct. 
Spec.  T.)  65  How.  Pr.  (N.  Y.)  122;  Matler  of 
Kimberly,  3  N.  Y.  Apo.  Div.  170,  affirmed  150 
N  V  90.  See  also  Gardner  v.  Printup,  2 
Barb  (N.  Y.)  83;  Magaw  v.  Field,  48  N.  Y. 
668-  Hoppock  v.  Tucker,  59  N.  Y.  202;  Down- 
ing 'v.  Marshall,  23  N.  Y.  373,  80  Am.  Dec.  290. 

See  also  the  title  Joint  Tenants  and  Ten- 
ants in  Common,  vol.  17,  p.  666. 

Where  a  Legacy  Is  Given  to  Two  Persons  Dur- 
ing Their  Joint  Lives  and  the  Life  of  the  Testator, 
it  does  not  lapse  upon  the  death  of  one  before 
the  testator,  but  goes  to  the  other  for  life. 
Dow  v.  Doyle,  103  Mass.  4§9-  See  a,so  Pres" 
cott  v.  Prescott,  7  Met.  (Mass.)  141;  Lonng  v. 
Coolidge,  99  Mass.  191. 

Designation  of  Individuals  by  Name.  —  Where 
it  is  evident  from  the  whole  tenor  of  a  will 
that  the  testator,  in  making  a  devise  to  the 
children  of  his  nephew  and  nieces,  intended  to 
provide  for  such  children  as  a  class,  ihe  desig- 
nation of  each  individual  by  name  will  not  be 
held  to  make  the  devise  operate  as  a  gift  of  a 
separate  interest  to  each  individual  named 
which  would  lapse  by  his  death  before  the 
testator.  Schaffer  v.  Kettell,  14  Allen  (Mass.) 
528. 

One  Donee  Incompetent  to  Tnke.  —  Where  an 
estate  is  limited  to  two  jointly,  one  of  whom 
is  incompetsnt  to  take,  the  other  shall  take 
the  whole.  Humphrey  v.  Tayleur,  Ambl.  136. 
See  also  the  title  Joint  Tenants  and  Tenants 
in  Common,  vol.  17.  P-  667,  note  1. 

1.  Gift  to  a  Class  as  Tenants  in  Common. — 
Jackson  v.  Roberts,  14  Gray  (Mass.)  546;  Cre- 
celius  v.  Horst.  9  Mo.  App.  51,  affirmed  78  Mo. 
566. 

2.  Rule  Abrogated  by  Statutes  Abolishing  Sur- 
vivorship Among  Joint  Tenants.  —  Coley  v.  Bal- 
lance,  Winst.  Eq.  (60  N.  Car.)  89;  Strong  v. 
Ready.  9  Humph.  (Tenn.)  170,  overruling 
Rhodes  v.  Holland,  2  Yerg.  (Tenn.)  341. 

3.  Rule  Not  Abrogated.  —  Lockhart  v.  Van- 
dyke,  97  Va.  356;  Hoke  v.  Hoke,  12  W.  Va. 
427- 
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The  Present  West  Virginia  Statute  especially 
provides  for  lapse  in  such  a  case.  Code  of 
West  Virginia,  1899,  c-77.  §  12. 

4.  Burden  of  Proof  as  to  Lapse.  —  Silcox  v.  Nel- 
son, 24  Ga.  84. 

5.  Only  the  Interest  of  the  Person  Dying  Lapses. 
—  Taylor  v.  Wendel,  4  Bradf.  (N.  Y.)  324. 

"  It  is  well  settled  that  where  there  is  a  de- 
vise or  legacy  to  two  in  succession,  and  il  fails 
as  to  the  first  for  causes  that  would,  but  for 
the  gift  over,  create  a  lapse,  the  next  in  suc- 
cession shall  take  it."  Brown  v.  Brown,  43 
N  H.  17;  Yeaton  v.  Roberts,  28  N.  H.  45Q- 
See  also  ' White  v.  Warner,  3  Dougl.  4.  26  E. 
C.  L.  11;  Goodright  v.  Opie,  8  Mod.  126. 

6.  Estate  in  Remainder  Not  Extinguished  — 
England.  —  In  re  Pinhorne,  (1894)  2  Ch.  276,  8 
Reports  264  (in  this  case  the  remainders 
were  contingent).  See  also  Ledsome  v.  Hick- 
man 2  Vern.  611;  Bird  v.  Lockey.  2  Vern.  744; 
Witling  v.  Baine,  3  P.  Wms.  113;  Humphreys 
v  Howes,  1  Russ.  &  M.  639;  Gittings  v. 
M'Dermott,  2  Myl.  &  K.  69;  Le  Jeune  v.  Le 
Jeune,  I  Jur.  235;  Archer  v.  Jegon,  C.  P. 
Coop.  173.  _       ,    _  . 

United  States.  —  Robison  v.  Female  Orphan 
Asylum,  123  U.  S.  702. 

Arkansas.  —  West    v.    Williams,    15  Ark. 

Massachusetts.  —  Bates  v.  Dewson,  128  Mass. 
334. 

New  Hampshire.  —  Brown  v.  Brown,  43  N. 
H  17 

New  York.  —  Taylor  v.  Wendel,  4  Bradf.  (N. 
Y  )  324;  Goodall  v.  McLean,  2  Bradf.  (N.  Y.) 
306;  Mowatt  v.  Carow,  7  Paige  (N.  Y.)  328,  32 
Am.  Dec.  641;  Lawrence  v.  Hebbard.  r  Bradf. 
(N.  Y.)  252.  „  .     _  . 

Remaindermen  Not  Bound  by  Condition  Imposed 
upon  Life  Tenant.  —  Where  the  devise  of  the  life 
estate  was  made  subject  to  a  charge  or  con- 
dition, the  remaindermen  are  not  bound 
thereby  where  the  will  imposes  no  charge  or 
condition  upon  the  estate  given  to  them. 
Brown  v.  Brown,  43  N.  H.  17. 
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Legacies  and  Devises. 
Where  the  Life  Tenant  Renounces  the  nrovim'rm  fnr  U  4.x. 
Legacy  Charged  on  Land  Devised.  -  S  raTa    y   if  ^ 

are  charged  with  a  legacy  in  favor  oil  t0  a  Certain  Perso" 

by  reason  of  the  death  of  the  devisee  n  e  1,7  r  °n'  ^  lapSS  °f  the  devise 
cause  also  a  lapse  of  the  charge" X^^i^  does  *<>t 

Direction  as  to  Application  of  Income  from  Legacy  —  Rni ;n 
was  given  to  a  certain  person,  and  the  interesTrhe    '    *  "j?  Where  a  hS^y 
to  the  legatee's  father  during  hia  SfcSS^  ^ereon  was  directed  to  be  paid 
legacy  by  the  legatee's  deatl  before  theTestator  ^  '  ^  '     *****  *  ^ 

of  his  father  to  the  interest  thereon  «      tCbtator'  extinguished  also  the  claim 

lapse  in  case  of  the  S ^  oTTle/atef  or'de^0"^!??  °f  ?is  Wi"'  Pre™<=  * 
lapse  may  also  be  prevented  V^^l^^  ^  ™*  * 

not(i]Pf;Xr:  £  ssst:  Srr  -  \hus- a    <* wai 

case  of  the  legatee's  or  devisee's ;deatS  *  Substltution  or  succession  in 


t  A-^6™  Llf°  Tenant  Renounces.  -  Ladd  * 
Ladd,  2  Cranch  (C.  C.)  5oS,  14  Fed.  Cas  No" 

Russ  ;  60  N  Vmi'h'  6lT  N-  «■  M4!  Parked 
Koss   69  N.  H.  213.    In  these  cases  the  life 
tenant  was  the  testator's  wife.    See  fun  her 
the  tule  Equitable  Election,  vol  "  p  Tio 
The  renunciation  by  the  widow  of  a  pro- 
v.sion  ,n  the  will  in  lieu  of  dower  doe<  not  ac 
celerate  the  payment  of  legacies  and  devises 
limited  upon    her  death,  &other   than  those 
limited  after  the  provision  renounced  bv  her 
but  such  other  legacies  and  devises  take^fS 

"it&W.  Z death-  Lo-n ,  chS 

2.  Legacy  Charged  on  Devise  Does  Not  Fail 
When  Devise  Lapses.  -  Cady  v.  Cady  67  Miss 
425.    See  also  Hills  v    Wirlev    2  A,l  a 

of  LeSV  Gi?n°f  ,Intererst  Extinguished  by  Lapse 
or  ^Legacy.  -  Cook  v.  Lnnning,  40  N.  J.  Eq. 

^Massachusetts.  -  Kimball  v.  Story,  io8  Mass. 

Missouri.  -  .Martin  v.  Lachasse,  47  Mo  wr 
^™  Jersey.  -  Murphy      McKeoxi,  53  N  j' 

,r5'V^-~¥atter  of  Piffard,  in  N  Y 
410.  affirming  42  Hun  (N.  Y  )  34 

lof^cSrsr-5* Patterson wiison' 

Pennsylvania.  —  ^^  v.   Fisher,  2  Yeates 
(Pa.)  578;  Sorver  v.  Berndt,  10  Pa    S  2 
State  University's  Appeal,  97  Pa.  St.'  187  ' 

Tmntme.—  See  Meacham  v.  Graham  08 

£r**£S.* Mose"' <Tenn- Ch  "'^ 

Provision  Not  Such  as  to  Prevent  Lapse.  -  In  a 

case  where  a  testator  gave  legacies  To  hischil 
dren  wnh  g.fts  over  to  the  husband  or  wife  of 
a  child  dyingdurinRcoverture.it  was  held  that 
he  contemplated  the  death  of  such  child  as  oc 
curnng  subsequently  to  the  death  of  the  testa 

shar^rS  ^  VeSting  ln  the  child  of  his  or  her" 
e  °f  the  estate,  and  that  the  legacy  to  a 
ch.ld  who  dted   before  the   testatof  lapsed 

18  C.  of  L.-48  753 


Will  According  to  Covenant  -  Testator  Not 

*°™.t  r°r?h  Ag"1  "<*■  -  "■ 

Provisions  Sufficient  to  Prevent  Lapse  -S  the 
survivor  of  a  bankrupt  firm,  by  hisw  11  directed 
his  executors  to  pay  to  the  official  manager  of 
the  bankruptcy  estate,  in  trust  to  pay  to  all 
creditors ;  who  had  proved  their  debts "o  t 

testator  obviously  intended^Tou^  y  o'allor 

uchas'S/h^1^  ,the  «™  of 
sucti  as  might  have  predeceased  him  and  did 

him     Turner  ,  Martin,^  M.IV4™ 

'  2l6'  3  Jur-  N-  S-  397,  5  W  R  277 
hisWSho8nr--aa„dShir,r  Wh°llas  Revised  to 
executor,  ^^^"3 
the  son  in  wh  ch  he  refpn-PH  t~  1  •  Q,ea\"  °t 
and  without  ^n^t£X°oil«  3 
^e  land,  appointed  other  executors  "a 

mott,  2  Myl.  &  K  60  (lHllnSS  v.  M  Der- 

M^AmS^r'  Armstrong,  I4  R. 

^  Maine.  -  See  Keniston  v.  Adams,  80  Me. 

Massachusetts  —  Pnlin.-i-       v  , 
Mass.  388.  *'  Farnham,  i56 

^  Missouri.  -.'Martin        Lachasse,   47  Mo. 
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The  Use  of  the  Term  "or"  implies  substitution  so  as  to  prevent  a  lapse 


and 
will  not 


ine  use  01  iuu   icnu     ui  ~-   , (    -    ..     <  . 

therefore  a  legacy  or  devise  to  a  particular  person     or  his  heirs 
laDse  upon  the  death  of  the  legatee  before  the  testator.- 

PZ  Legatee  Dead  When  Will  Made.  -  In  cases  of  ^.^^^^^ 
issue  the  heirs  or  issue  of  one  of  the  legatees  who  died  before  the  will  was 
executed  cannot  take,  for  there  was  no  share  of  the  parent  to  which  they 
could  be  substituted/  Hut  the  courts  lean  strongly  against  such  a  strict  con- 
struction when  it  would  lead  to  the  exclusion  of  jthe  issue  of  a  deceased  child 
from  nartic'iDation  in  a  general  family  provision. 

(Tf feet  of  Words  of  Limitation.  -  Mere  words  of  limitation  will  not  pre- 
vent a  lapse  Thus  a  legacy  or  devise  to  a  certain  person  and  his  heirs  or 
executed  etc.,  will  laps!  upon  the  death  of  the  legatee  or  devisee  before  the 
testator.5 


New  Jersey.  —  Dildine  v.  Dildine,  32  N.  J. 

VJw  York.  —  Hawn  -'.  Banks,  4  Edw.  (N. 
Y  )  664-  Matter  of  Crawford,  113  N.  Y.  366, 
affirming  Matter  of  Barker,  45  Hun  (N.  Y.)  294; 
Wescott  v.  Wiggins,  42  N.  Y.  App  Div.  69. 
affirming  24  Misc.  (N.  Y.)  22.  See  also  Matter 
of  Wells,  113  N.  Y.  396,  10  Am.  St.  Rep.  457; 
Matter  of  Miller,  161  N.  Y.  71,  affirming  11  N. 
Y.  App.  Div.  337-  ,     _  D 

Pennsylvania.  —  Worsley  s   Estate,   4  Pa. 
Dist.  177.  36  W.  N.  C.  (Pa.)  247;  May's  Ap- 
peal, 41  Pa.  St.  512.  n. 
Texas.-l.ee  v.  McFarland,  19  Tex.  Civ. 

A  Substitution  Must  Be  Clearly  Provided  for.  —  In 

order  10  prevent  a  legacy  or  devise  from  laps- 
ing- the  testator  must  declare,  either  expressly 
or  in  terms  from  which  it  can  be  collected  with 
sufficient  clearness,  what  person  or  persons  he 
intended  to  substitute  for  the  legatee  dying  in 
his  lifetime.  State  University's  Appeal  97 
Pa  St  187.  See  also  Toplis  v.  Baker.  2  Cox 
Ch'  ti8  ■  Siblev  v.  Cook.  3  Atk.  572;  Murray 
v.  Yard,  12  Phila.  (Pa.)  44L  34  Leg.  Int. 
(Pa  )  13 

Where  There  Is  No  One  Who  Can  Take  by  Sub- 
stitution. —  A  testator  provided  for  the  distri- 
bution of  certain  property  among  certain  of 
his  sons,  "  and  the  legal  representatives  of 
such  of  them  as  shall  be  living  at  the  time 
when  such  distribution  ought  to  be 'made, 
share  and  share  alike;  the  legal  representa- 
tives or  children  to  receive  such  part  only  as 
the  parent  would  have  been  entitled  to  receive 
if  living  at  the  time  when  such  distribution 
should  "have  been  made."  It  was  held  that 
the  term  "legal  representatives"  was  used 
convertibly  vv.ith  the  term  "  children  "  and 
m-ant  the  same  thing,  and  that  upon  one  of 
the  legitees  dying  without  issue  before  the 
lime  of  distribution  the  legacy  to  him  lapsed. 
Phyfe  v.  Phyfe,  3  Bradf.  (N.  Y.)  45- 

1  Term  "  or"  Implies  Substitution.  —  Gitlings 
v  M'Dermott,  2  Myl.  &  K.  69:  Phyfe  v. 
Phyfe  3  Bradf.  (N.  Y.)  45-  See  also  G.lmor  s 
Estate,  154  Pa.  St.  523.  35  Am.  St.  Rep.  855. 
■X2  W  N.  C.  (Pa.)  272. 

2  legacy  or  Devise  to  a  Person  "  or  His  Heirs 
Will  Not  Lapse  -  England.—  Gittings  v.  M'Der- 
mott, 2  Myl.  &  K.  69. 

Canada.  — Re  Wrigley,  32  Ont  108. 

Maitu  —  See  Keniston  v.  Adams,  80  Me. 


Hudson,  27  N.  J. 


Peck,  (Supm.  Ct. 
V.)  54:  Wright  v. 
Y.)  201.    See  also 


290. 

New  Jersey. 


Huston  v.  Read,  32  N.  J.  Eq. 


591.    See  also  Brokaw 

Eq.  135- 

New  York.  — -  Wet  more  r 
Spec.  T.)  66  How.  Pr.  (N. 
M.  E.  Church,  Hoffm.  (N. 
Cushman  v.  Horton,  59  N-  Y-  r49- 

Pennsylvania.  — Set.  Worsley's  Estate,  4  ra. 
Dist  177,  36  W.  N.  C.  fPa  )  247. 

3  Legatee  Dead  When  Will  Made.  -  Chnsto 
pherson  v.  Naylor,  1  Meriv.  320;  Butter  v. 
Ommaney.  4  Russ.  70;  Waugh  v.  Waugh,  2 
Myl  &  K.  41;  Peel  *.  Catlow,  9  Sim.  372; 
Gray  v  Garman,  2  Hare  268;  Matter  ot  Craw- 
ford, 113  N.  Y.  366,  affirming  Matter  of  Barker, 
45  Hun  (N.  Y.)  294. 

4  Construction  Not  Favored.  —  Lawrence  v. 
Hebbard,  1  Bradf.  (N.  Y.)  252.  See  also  Giles 
v  Giles,  8  Sim.  360;  Jarvis  v.  Pond,  9  Sim. 
S49-  Tytherleigh  v.  Haibin,  6  Sim.  329; 
Beb'b  v.  Beckwith,  2  Beav.  308;  Gaskell  v. 
Holmes,  3  Hare  438. 

5  Words  of  Limitation  Will  Not  Prevent  Lapse 
—  England.  —  Doe  v.  Underdown,  Willes  293. 
See  also  Gittings  v.  M'Dermott,  2  Myl.  & 

Connecticut.  —  Jackson  v.  Alsop,  67  Conn. 

^Indiana.  —  Maxwell  v.  Featherston,  83  Ind. 

Kentucky.  —  Davis  v.  Taul,  6  Dana  (Ky.)  $l. 

Maine  —  Keniston  v.  Adams,  80  Me.  290. 

Massachusetts.  —  Kimball  v.  Story,  10S 
Mass.  382;  Wood  v.  Seaver,  15S  Mass.  4"; 
Bryson  v.  Holbrook,  159  Mass.  2S0;  Horton  v. 
Earle,  162  Mass.  448. 

New  Jersey.  —  Hand   v.    Marcy,  28  N.  J. 

EqNew  York.  —  Wright  v.  M.  E.  Church. 
Hoffm  (N.  Y.)  201;  Wetmore  v.  Peck,  (Supm. 
Ct.  Spec.  T.)  66  How.  Pr.  (N.  Y.)  54.  Arm 
strong  v.  Moran,  1  Bradf.  (N.  V.)  3M:  Kimball 
v.  Chappel,  (Supm.  Ct.  Spec.  T.)  27  Abb  N. 
Cas.  (N.  Y.)  437;  Van  Beuren  v.  Dash,  3?  N. 
Y  303-  Fry  v.  Smith,  (Supm.  Ct.  Spec.  1.)  10 
Abb.  N.  Cas.  (N.  Y.)  224:  Bolles  v.  Bacon.  3 
Dem.  (N.  Y.)  43;  Mailer  of  Wells,  113  \. 
306,  10  Am.  St.  Rep.  457:  Williams  v.  Seaman, 

3  Redf  (NT.  Y.)  148.    See  also  Hawn  v.  Banks. 

4  Edw.  (N.  Y.)  664;  In  re  Smith,  (Surrogate 
Ctl  11  N  Y.  Supp.  783;  Howard  v.  Barnes, 
(Supm.  Ct.  Spec.  T.)  65  How.  Pr.  (N.  Y.)  122; 
Anthony  v.  Brouwer,  (Supm.  Ct.  Gen.  1.J31 
How.  Pr.  (N.  Y.)  128. 

Pennsylvania.  —  Ware  v.  Fisher    2  \  eates 
fPa.)  578;  Dickinson  v.  Purvis,  8  S.  &  R.  (Pa.) 
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to  chUdrtn  or  specified  relatvesf^S.foftUtn^e  ritoToTchl'0  Ei"S 


Ji;  Sword  v.  Adams,  3  Yeates  (Pa.)  34;  Com- 

Dec.  523;  Barnetts  Appeal,  104  Pa.  St.  342- 
VVorsley  s  Estate,  4  Pa.  Dist.  177,  36  W.  N  C 
I  raj  247.    See  also  Gross's  Estate,  10  Pa.  St. 

1.  Statutes  Preventing  Lapses.  —  Wild bereer 

v.  Cheek,  94  Va.  5I7. 

Statutes  Apply  Only  Where  Legatee  or  Devisee 
-eaves  Issue  Surviving  Him.  —  Fisher  v  Hill  7 
Mass._S6;  Ballard  v.  Ballard,  18  Pick.  (Mass) 
4r;  Dixon  v  Cooper,  88  Tenn.  177;  Strong  v. 
u  My'  9  Humph.  (Tenn.)  ,70;  Colburn  , 
fladley,  46  Vt.  71. 

2.  The  South  Carolina  Statute  prevents  a  lapse 
only  m  ease  of  a  legacy  to  a  child  of  the  testa- 
tor. Civ.  Stat.  S.  Car.  1893,  $  iqq8  See 
Pratt  v  McGhee,  r7  S.  Car'  428.  i'nd  do" 
not  include  devises  of  realty.  Pratt  v  Mc 
Ghee,  17  S.  Car.  42S. 

The  Illinois  Statute  applies  to  legacies  to  "  a 

t°m  f  fiaMChild-"    \  Starr  &  Curt-  Anno. 
Stat.  111.  (1896),  p.  1433,  §  Ir> 

3.  Statutes  Applying  to'  Children  or  Other  De 
scendants  —  ^/a,^.  — statute  1  Vict  c  26 
§  33;  Mason's  Will,  34  Beav  aqa  W  'ai<=^ 
Winter  ,  Winter,  5  Hare  306    494'      "  a'S° 

Alabama.  —  Jones  v.  Jones,  37  Ala.  646 
Indiana.  —  Maxwell  w.  Featherston,  83  Ind 
339;  West  v  West,  89  Ind.  529 

JV«»  Kw-*.  — Bishop  ».  Bishop,  4  Hill  (N 
Y.)  138;  Mowatt  v.  Carow,  7  Paiee  (N  V  ^  «<i' 
32  Am.  Dec.  641;  /«  „  ChLipiL.Tsu^oga  e 
S'V5  N- Y;SuPP-  768;  Cook  v.  Munn,  (Supm. 
Ct.  Spec.  T.)  12  Abb.  N.  Cas.  (N.  Y.)  344  6< 
How  Pr.  (N.  Y.)  514;  Matter  of  Wells,  ill,'  N 
Y.  396  10  Am  St.  Rep.  457.    See  also  DcW 
ing,  Marshall,  23  N.  Y.  366,  80  Am.  Dec.  290 
North  Carolina.  —  Cox  v.  Ward,  107  N  Car 
507;    Gordon  v.   Pendleton,  84  N.  Car  Q8: 

ifll\r  %He,Sterk 2rIred-  ^  <37  N"  Car-)  33o;' 
Scales  p.  Scales,  6  Jones  Eq.  (59  N.  Car.  163 

n!  Car  )°320?      y  "  PIeaSantS'  4  Ired.  Eq.  (39 
See  also  Rev.  Stat.  Ariz.  1887  8  va(>-  Jnn(1 
Code  Miss.  1892,  §4491;  Rev.  StaL Tex. 1895 
9  5347-  V3' 
4.  The  New  Jersey  Statute  prevents  a  lapse  in 
fh6    a  a  de]vlse,or  beques!   to  "a  child  or 
other  descendant"  of   the   testator,   or  "a 
brotheror  sister 01  any  descendant  of  a  brother 
or  sister     of  the  testator.    Gen.  Stat.  New 
Jersey  1895.  p.  3763.  §  34;  Murphy  v.  McKeon. 
53  N.  J.  Eq.  406;  Thomas  v.  Anderson,  21  N 
J.  tq.  22.    See  also  Denise  v.  Denise,  37  N* 
J.  Eq.  163.  '  J/  * 

PvS»i"  '1'  Amfndrteni  °f  r887  the  statute 
extended  only  to  devises  or  bequests  to  a  child 
or  other  descendant  of  the  testator  See 
Murphy  ,.  McKeon.  53  N.  J.  Eq.  406  Denise 
v.  Denise,  37  N.  J.  Eq.  163. 
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The  Pennsylvania  Statutes  prevent  a  lapse  in 

Sh.rTn  ih  dCViSf  or,legacy  to  a  "  child  or 
other  lineal  descendant  "  of  the  testator,  who 
dies  in  the  lifetime  of  !he  testator  leaving  issue 
who  survive  him;  and  also  in  the  case  of  a 
devise  or  legacy  to  a  brother  or  sister,  or 
children  of  a  deceased  brother  or  sister  if  the 
testator  leaves  no  lineal  descendants.  Brad- 
ley  s  Estate,  3  Pa.  Dist.  470,  affirmed  r£6  Pa 
St  300;  Murray  ,  Yard,  12  Phila.  (Pa  )  44X' 
34  Leg.  Int.  (Pa.)  13;  Lyndall's  Estate,  2  Pa' 

Com  V  M32  W-  4NuC-  (Pa^  325.    See  also 
°m,t;  Nase-  1  Ashm.  (Pa.)  242;  Schieffelin 
v    Kessler    5  Rawle  (Pa.)  115,  which  were 
however   decided  when  the  statute  applied 
only  to  a     child  or  lineal  descendant  " 

S.  Statutes  Extending  to  Children  or  Any  Other 
Relatives -California.  -Civ.  Code  Cal  1897 
§  1310;  Matter  of  Pfuelb,  48  Cal.  643,  affirm, 
tng  Myr.  Prob.  (Cal.)  38.  1 

Maine .  —  Keniston  v.  Adams,  80  Me  "oo- 
Bray  v.  Pollen  84  Me.  185;  Morse  ,  Ha'yd'en' 
82  Me.  227;  Moses  ,  Allen,  81  Me.  268- 
Warren  ,  Prescott,  84  Me.  483,  30  Am  St' 
49oP'  37°'  alS°  NuUer  v-  Vickery,  64  Me! 

Massachusetts.  -  Pub.  Stat.  Mass.,  c  127 
£23;  Gen.  Stat.  Mass.,  c.  92,  6  28-  Esiv  v 
Clark'  101  Mass.  36,  3  Am.  Rep9  320';  Hortcn 
M  162  MaSS'  448 :  Paine V  Prentiss  5 

Met.  (Mass l)  396;  Kimball  ,  Story,  Io8  Mass5 
3i>2    Stockbndge,  Petiiioner,  145  Mass  m7- 
Ba  lard  z,  Ballard,  r8  Pick.  (Mass.)  4"  rish« 
v  Hill,  7  Mass.  86.    See  also  Wood  t.  Sea  v  r 
150  Mass.  411. 

-  How.  Anno.  Stat.  Mich.  §  s8i2- 
stMkh.  71  ^  278;  Strong,  lmilh; 

Missouri  -  Jamison  v.  Hay,  46  Mo.  546. 
04„.  -  Wool  ey  v.  Pax  son,  46  Ohio  St.  307- 
De™    ^  MlHS'  1  °hi°  N-  P-  3J4.  3  Ohio 

rwwM/.- Statutes  Vermont  (1804)  S  2S^8 
See  Colburn  v.  Hadley,  46  Vt  71 

Washington.  —  Gen.   Stat.   Wash.,  §  1467- 
Renton  p.  Campbell,  10  Wash.  533 

C.  .  ira,'°  oC°mp-  Laws  Dak-  lS&7,  ^  3338- 
Stat  Kan.  1897  c  117,  §  55;  Stat.  Minn.  1894.' 

-tai.  Neb.  1899,  8  2665;  Comp.  Laws  Nev 
1900.  §  3088;  Rev.  Codes  N,  Dak.  :89s,  I  i, "I- 
Hill  s  Anno.  Laws  Oregon  1892,  8  3077'-  Rev' 
Stai.  Uiah  1898,  §  2764  11 ' 

6.  Statutes  Extending  to  All  Beneficiaries  — 
Georgia. -Code.  Ga.  1882,  §  2462;  Cheney  v 
Selman,  7, :  Ga  3S4;  Smith  ,  Williams,  SgGa. 

;fAm,fiSnRep'  67.  Springer  Congleton. 
30  Ga.  976;  Davie  v.  Wynn,  80  Ga.  673  Tol- 
bert  v.  Burns,  82  Ga.  213. 
Iowa.  —  Overdieck's  Will,  50  Iowa  244 
Kentucky.—  2  Rev.  Stat.  Ky.,  c.  106,  §  iS; 
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(2)  Construction  and  Effect  of  Statutes  -  (a)  Who  Are  CMUiren  or  0**r  m£ 
antsV  Testator.  -  Statutes  preventing  lapses  in  case  of  devises or  btquests  to 

Kd°no^ 

niece  of  the  testator  will  lapse  if  the  legatee  predeceases  the  testator.-  And 
the  same  is  true  of  a  legacy  t°  a  sonin^w  {       |n  the  case 

of  ^^^ST^n^^J  relaLns^onsanguinity 
ot  a  aevisc  or  uc^ucsi  <.  T,  pr„fnrp     ri,  a  statute  will  not  save  from 

rWr--i=;erl  legatee  or  devisee  cannot  take.  . 

X  Wh  ! re  Heirs  of  Legatee  or  Devisee.  -  Under  the  /m  statute  allowing  the 
hei«of^  devtZ  who  ha.  predeceased  the  testator  to  inherit  the  amount 

i  pH  to  h?m  " -it  has  been  held  that  the  brother  of  a  deceased  devisee  was 
end  Ted  to  property  devised,  but  the  devisee's  widow  was  entitled  to  no 
share  therein'-  and  also  that  the  widow  of  the  testator,  who  was  also  the 


Dazey  v.  Killam,  i  Duv.  (Ky.)  403:  Carson  v. 
Carson,  1  Met.  (Ky.)  300;  Chenault v.  Che- 
nauU,  (Ky.  1888)  q  S.  VV.  Rep.  775;  Thompson 
v.  Myers,  95  Ky.  597- 

Maryland.  -Code  Md.,  §  3J3. ,  «t  93; 
Yoana  v  Robinson,  n  Gill  &  T-  (Md.)  328; 
Halsev  »    Protestant  Episcopal  Church  75 

Md  275-  Glenn  v.  Belt.  7  Gill  &  J.  (Md.)  367. 
Se;  also  Billingsley  v.  Tongue,  9  Md.  575- 
New  Hampshire.  -  Pub.  Stat.  N.  H.  1901,  c. 

186  6,  12-  Goodwin  v.  Colby,  64  N.  H.  401. 
Rhode  Island.  -  Pub.  Stat.  R.  I.,  C.  182  &  14; 

Rev.  Stat.  R.  I.,  c  154,  §  12;  A1.'ny  »■  Jones' 

17  R  I  265-  Domestic,  etc.,  Missionary  Soc.  v. 

Pell,'  14  R-  I-  456'-  Daboll  v.  Field,  9  R.  1. 

^Tennessee. -M.  &  V.  Code  Tenn  §  3036; 
Dixon  v.  Cooper,  88  Tenn.  177;  Strong  v. 
Ready.  9  Humph.  (Tenn.)  170. 

ViLi„ia.  —  Co&t  Va.,  §  2523;  Lockhart  ». 
Vandyke,  97  Va.  356;  Wood  v.  Sampson,  25 
Gratt.  (Va.)  845:   Wildberger   v.  Cheek,  94 

•' V«J 'Virginia.  —  Code  W.  Va.  1899,  c.  77, 
S  i2-  Hoke  v.  Hoke.  12  W.  Va.  427- 

1  Statute  Applies  Only  to  Heirs  in  Direct  De- 
scending Line.  -  West  v.  West,  Bolnd.  5«9- 

2  Gifts  to  Collateral  Relatives  Will  Lapse.— 
Van  Beuren  v.  Dash,  30  N.  Y.  393;  Gordon  v. 
Pendleton,  84  N.  Car.  98. 

3  Bequest  to  a  Brother  Will  Lapse.  —  West  v. 
West  89  Ind.  529;  Howard  v.  Barnes,  (Supm. 
Ct  Spec.  T.)65  How.  Pr.  (N.  Y.)  122;  Gordon 
v.  Pendleton,  84  N.  Car.  98. 

4  Bequest  to  a  Niece  Will  Lapse.  —  Hester  v. 
Hester,  2  Ired.  Eq.  (37  N-  Car.)  330. 

5  Legacy  to  a  Son-in-law  Will  Lapse.  —  Com. 
v  Nase  1  Ashm.  (Pa.)  242.  At  the  time  this 
case  was  decided  the  Pennsylvania  statute  ex- 
tended only  to  "  a  child  or  lineal  descendant 

6.  Connections  by  Affinity  Not  Included. -  Mat- 
ter of  Pfuelb,  48  Cal.  643,  Mvr-  Prob- 
^7.'  Legacy  to  Brother-in-law.— Horton  v.  Earle, 
162  Mass.  44S. 


Legacy  to  Sister-in-law.  —  Mann  v.  Hyde,  71 

£  Leeacy  to  Stepson.  —  Kimball  v.  Story,  108 
Mass.  382;  Matter  of  Pfuelb.  48  Cal.  643. 
affirming  Myr.  Prob.  (Cal.)  38 

9  Legacy  or  Devise  to  Husband  or  Wile. — 
Kimball  v.  Story,  108  Mass.  382;  Keniston  v. 
Adams,  80  Me.  290;  Renton  v.  Campbell  10 
Wash  533.  See  also  Paine  v.  Prentiss,  5  Met. 
(Mass.)  396;  Esty  v.  Clark,  101  Mass.  36,  3  Am. 

K)  A  Legally  Adopted  Child  is  such  a  lineal  de- 
scendant of  his  deceased  adopted  parent  as  to 
entitle  him  to  take  a  legacy  to  such  parent  un- 
der the  provision  of  the  Maine  statute  prevent- 
ing lapses,  for  with  two  exceptions,  neither  of 
which  is  applicable  to  such  a  case,  an  adopted 
child  becomes  under  the  Maine  statute  (Rev. 
Stat  c  67  §  35)  "  to  all  intents  and  purposes 
the  child  of  his  adopters,  the  same  as  if  born 
to  them  in  lawful  wedlock."  Warren  v.  Pres- 
cott,  84  Me.  483.  30  Am.  St.  Rep.  370. 

11  An  Illegitimate  Child  of  a  Female  Legatee 
who  has  predeceased  the  testator  is,  under  the 
New  Hampshire  statute  allowing  illegitimate 
children  to  inherit  frorn  their  mother  (Gen 
Laws  N.  H.,  c.  203,  g  5=  Pub.  Stat.  N.  H.  iSoi, 
c  106  5  5)  such  an  "  heir  in  the  descending 
line" 'of  the  deceased  legatee  that  the  legacy 
will  go  to  him  and  not  lapse.  Goodwin  v. 
Colby,  64  N.  H.  401.  _ 

12  The  Husband  of  a  Legatee  Is  *ot  Her  Issue, 
and  'therefore  cannot,  under  the  Ohio  statute, 
take  in  case  of  her  death  before  the  testator. 
Norwood  v.  Mills.  1  Ohio  N.  P.  314,  3  Ohio 
Dec  ^ ^ 6 

13  The  Mother  of  a  Devisee  Is  Not  a  Lineal  De- 
scendant within  the  meaning  of  the  Maine  Ml- 
ute.  and  therefore  cannot  take  in  case  of  his 
decease  before  the  testator.    Morse  v.  Hayden. 

8214Ieiowa'statute. -Code  Iowa  1897,  §3*81- 
15  Brother  of  Devisee  May  Take,  Widow  Cannot. 

—  Black  man  v.  Wadsworth.  65  Iowa  80.  See 
also  Phillips  v.  Carpenter.  79  I°wa  6o°- 
Volume  XVIII. 
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or  devisees  directly  under  the  will  of  th CJ 5 '^J t  F 
^t;atSrriginal  "^"^  -^b'and^ 


}ef tee  and  are  there?ore  enti  led  I    ".t    ™  SrfftaiLS 
indebtedness*  the  legatee  to  the  testator"  estate  "  S3Cy  °Ver  ",e 

(f)  Application  to  Legacies  or  Devises  to  a  ria««        t„  *v   it  -a.  ,  «  ■ 

and  the  ^^^,^^^1^!^  b)'  " 

consists  of  but  one  person."       mentI°ned  by  name/-  even  though  such  class 

(g)  Retroactive  Effect.  —  A  statute  for  the  prevention  nf  lor,  «  mi 

1.  Mother  of  Devisee  Cannot  Take   Dir^e  a 

dieck's  Will,  50  Iowa  244  ^     £  f™st<\r  t0  Testator.  --  Carson  v.  Carson,  1 

2.  Legacy  Does  Not  Become  Part  of  Deceased        %  t     "     t,  , 

Legatee's  Estate.- .Mann,.  Hyde,  7i  MfchTyS       N   T   eT  16^  ^  ~  D^  »■  Denise,  37 

3.  Gift  Does  Not  Pass  under  Will  of  Deceased         to  t?'     j'     ^  . 

Legatee.  -  Halsey  v.  Protestant  En^S  q  \  l  %™J  °?  Devis<>  to  Several  as  a  Class. - 
Church,  75  Md.  y275.    See  S  en?    Bel  Sl^h'^"^5  MaSS"  ™  ^ag 

7  GUI  &  J.  (Md.)  362.  '  ni      c  '    4     ,Cr,h'  567:  Wool'ey  f.  Paxson,  46 

In  England  the  Rule  Is  Otherwise,  the  statute  I70  atLZslJ P^1^8  Estate-  3  Pa.  Dist. 
there  providing  that   the   devise  or  ben  nest  k?f  l6t. 'Pa'  St-  300.    See  also  Cheney 

•'  shall  take  effect  as  if  the  death  of  supper  Mof  7*  """a,3841   YeateS  *  Gil1'  9  & 

son  [devisee  or  legatee]  had  happened  imme  m  Y'}  2?-3;.  Moore  J''  Weaver,  16  Gray 

45  N.  Y.  App.  Di,.  540.    4'  Uatterof  Hafner.      common  or  as  joint  tenants,  and  one  or  more 


'■  nrH'  549.  „f  .  iv-noiiia,  duu  one  or  more 

5.  Children  Take  as  Devisees  or  Legatees  Di  «L       dtvlsees  shaI1  die  before  the  testator, 

rectly  and  Immediately  under  the  WU1  L  cfrs^n  fator*  "th  °therS  Sha"  Survive  the  ^ 

v    Carson,  1  Met.  (Ky.)  300;    Thompson   »  sha,  '  '  ,     ^  T  SharCS  °f  SUch  as  so  die 

Myers   95  Ky.  597;  MannVUvde,  71  Mich'  „on I  ,°  °h      °r  ,-he,r  defendants,  if  any;  if 

278.    See  also  Matter  of  Hafner,  45  N  Y  Ann'  f£l\  %  the  .sPrv'Y'ng  devisees,  unless  a  dif- 

D,v.  549.  -45  W-  Y-  APP-  ferent  deposition   is  made  by  the  devisor" 

6  Children  Take  to  Exclusion  of  Surviving  Hus-  CarTon^r  M ■  fV  ?UV"  (Ky0  4°3:  Carson  " 

band  or  Wife.  —  Jones  t<    lones    ,-  Ti!    ,  \  Larson,  1  Met.  (Ky.)  300. 

Smith  Williams,  89  Ga.  g,  32  Am  St "  Rep1  Class'  "of  ^  ?0t  Apply  in  Case  °f  Gift  *°  a 
67:   Cook  v.  Munn.  (Supm    Ct.  Spec  T  )  12  H^"  °in7  f-  Bates,  3  Drew  3Ig;  Browne 

Abb.  N.  Cas.  (N.  Y.)  34+  65  How.  Pr   (N.'V  )         13 1  '  %  ^a«0  2I°- 

5r4.  v   •    ■■'  u  1S-  Class  Consisting  of  But  One  Person.  —  In  re 

7.  Children  Take  to  Exclusion  of  Personal  Ren-         u^J  W  r,?fe  5&7- 

resentatives.  -  [ones    v.  Jones,   37   Ah.    6  T  P»Ji'~  t?       ,PP he?  Th°Ugh  Wil1  Made  Befor« 

Matter  of  1  lafner,  45  N.  Y.  App.  Div   540   4  '  K       '  ~  ^   ^    KilIam-    r  D" 

8.  Estate  of  Children  Not  Chargeable  wiSW  BUfSS  ^'Ip^wS  '^teJ  or 
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under  a  power  contained 

lapses  are  intended  not  to  defeat  tl  e ,  i U,  d  control  .  But 

not  to  control  if  it  be  .neons .stent  v  th  the  mil  to  ^ 
it  must  be  presumed  that  the  tes  ator  made       v  _  The 

that  he  intended  to  have  the  statute  P™^™ie^min|.  that  the  statute  does 
burden  of  showing  the  contrary  is  on  the  party  c    mm  ^ 
not  apply,  and  this  burden  is  not  lifted  whe n  1 1  r  11       ^  ^ 

legacies  were  prompted  by  persona  regard  for  he  g  ^  ^  ^  ^ 
they  were  so  prompted  »  not  wltees  themselves  die  before 

go  to  ^^l^^^SS^tZ^  does  not  apply  must  go 
the  testator.    The  person  ciwmir  B  ,   prompted  by  personal 

further  and  make  it  appear  that  the  legacies  were  ^      -        gnd  were 

regard,  but  that  they  were  intended  to  be  pure        r  b 
intended  not  to  go  to  the  descendants  of  the  ^tee^nLi  __  The  greater  part 
5.  What  Legacies  or  Devxses  Are  Void  -     ^^Xnaturally  within  titles 
of  the  law  as  to  what  legacies  or  dev we   are  void  fall s  natu    ^  of  ^ 

other  than  the  present  one,  and  it  is  therefore  treated  p 
work,  to  which  reference  is  made.  ,    __  The        eral  ruie  is  that 

this   rule  has  been  modified  by  express  statu     y  ^ 
Hfc*  X«Ltt  rtM,  or  theW 

^  „      u  r  Rift  Lanses  —  Maybank  v.  Brooks,  I  Bio. 

Devisee  Died  Before  Passage  Thereof.  -  Marshy*        6.  OA  I  agj..         ^  p  g 

McKeon  53  N.  J-  Eq.  406.    See  aUo  Winter      ^also^lutcheson  w.  Hammond,  3  B.o.  C.  C. 

^l.^Sl^^^^^^^^^^  Sututes  Modifying  the  Rule.- Daze v  v 

other.  -  Lyndail's  Estate,  2  Pa.  Disc.  4  A  3*      ^Jj^  f  Duv  (Ky<)  403;  Carson  v.  Cum  I 

V*^li?5i-  Control  When  Oppose*  to     Me,  ^V^e^"?'^^^^^.  *8 

T-^es    Preventing  Lapse  Apply  Where 

only  where  .he  testator  has  not  provided ^ther-  ^f^ickery,  6/Me.  49c .;  Mo«^.  Al en, 

wise  for  the  case  of  the  death  of  the  legatee  or  gr  ^   ^  Wildbcrger      Cheek,  94  t  a.  517- 

"  3;  Burden  of  Proof  -  Showing  Insufficient  to  Se^M^wer^T  H.™  47* 

Prevent  Application  of  Statute  -  Domesuc,  etc.,  Bequw  I            Qf  ^  ru)e  wh    her  th  b 

Missiortary  Soc.  ».  Pell,  14  R-  I-  456-  ,  n  ^e  ?    made  to  the  legatee  by  name  or 

4.  See  the  titles  Charities  and  Tmsts [FOR  quest  «  designaled  in  the  will  only  by 
Charitable  Uses,  vol.  5.  P-  893;  Mortma  in  whether  ne  s  ^  as  of  a 
aw *  Perpetuities  and  Trusts  for  Accumu-  his  rela"°°=niP  Allen  B,  Me.  268;  Bray  v. 
tru-J,  Restraints  upon  Alienation;  Trusts;  Jass.  Mos«  .AUe^.  46  Mo. 
Undue  Influence;  and  Wills.  Guitar  r.  Gordon,  17  M°-  40S. 

5.  Legacy  or  Devise  to  Person  Dead  When  WH1  546.  ^ma  ^  ^  AVw/W(/,  slatute  that 
Made,  Void  -  Maryland.  -  Bill.ngsley    ».  th(!  ^uPe' of  a  devisee  or  legatee  whowas  dead 

TS  tiSii?-  T witty  ,  Martin  *>  N  ^^J^TSSi  jSHMj! 
Car  643-  Lindsay  v.  Pleasants  4  Ired.  Eq.  30  ^f^Th  the  provision  that  "  where  a  de- 
Scar.3)'  320;  Scales  v.  Scales,  6  Jones  Eq.  (59     J^*™  J„  sePveral  as  a  class  or  as  tenants 

N^S,,-See  A,my  ,  Jones,  i7  R.  L  ^ ^^S^S 

26^,;t  _  Moss  ,  Helsley.  60  Tex.  f  6      .  tor  and  another  «  -J^JJS^  die 

Kule  Applies  Though  Testator  Knew  that  Devi-  estator    he^hate  o  ^                      „  » 

see  Was  Dead  When  He  Made  His  Will.  -  D.ld.ne  whe(.e  a  lestator  directed  that  the 

v.  Dildine,  32  N.  J.  Eq.  7».  Volume  XVIII. 


Lapsed,  Void,  Revoked,  etc.,  LEGACIES  AND  DEVISES. 


Legacies  and  Devises. 


this  has  been  denied.1 

6.  Ademption  and  Revocation  —  a.  In  General.  —  A  full  treatment  of  all 
questions  relating  to  the  ademption  or  revocation  of  legacies  or  devises 
appears  in  other  portions  of  this  work.3  It  is,  however,  deemed  not  amiss  to 
state  in  this  place  a  few  of  the  most  general  rules  relating  thereto 

b.  Intent  to  Revoke  Must  Be  Clear.  —  When  an  interest  is  given  or 
an  estate  conveyed  in  one  clause  of  a  will,  it  cannot  be  cut  down  or  taken 
away  by  raising  a  doubt  from  other  clauses,  but  only  by  express  words  or  by 
clear  and  undoubted  implication.3 

Conditional  Revocation.  —  Thus  the  law  will  presume  in  favor  of  a  devise  or  a 
legacy  that  it  is  not  annulled  by  a  clause  of  revocation  in  a  codicil,  if  a  mis- 
take as  to  a  fact  moved  the  testator  to  write  it  and  continue  it  in  force,  and 
he  stated  in  the  writing  what  the  fact  was  and  therein  showed  that  the  'revo- 
cation was  made  conditional  upon  its  existence.4 

Where  Reason  Given  for  Revocation  Does  Net  Exist.  —  But  where  the  revocation  is 
absolute  and  it  appears  to  have  been  the  testator's  intention  that  the  gift 
should  not  take  effect  in  any  event,  the  revocation  will  be  effective  even 
though  the  reason  set  forth  therefor  does  not  exist.5 

Subsequent  Will  Disclaiming  Intention  to  Revoke.  —  A  legacy  in   one  will   is  not 


residue  of  his  estate  should  be  divided  equally 
among  the  children  of  his  brothers  and  sisters, 
the  issue  of  one  of  such  children  who  was  dead 
at  the  time  of  making  the  will  are  entitled  to 
their  ancestor's  share,  although  the  gift  is  to 
such  children  as  a  class,  instead  of  by  name. 
Chenault  v.  Chenault,  (Ky.  1888)  q  5.  W.  Rep! 
775,  overriding  Sheets  v.  Grubbs,  4  Met.  (Ky  ) 
339- 

1.  Statutes  Preventing  Lapse  Do  Not  Apply 
Where  Donee  Dead  When  Will  Made.  —  Billings- 
ley  v.  Tongue,  9  Md.  575;  Lindsay  v.  Pleas- 
ants, 4  Ired.  Eq.  (39  N.  Car.)  320;  Scales  v. 
Scales,  6  Jones  Eq.  (59  N.  Car.)  163;  Almy  v. 
Jones,  17  R.  1.  265. 

The  Georgia  statute  preventing  lapses  does 
not  apply  when  the  property  is  given  to  a  class 
some  of  whom  have  died  before  the  execution 
of  the  will.  Springer  v.  Congleton,  30  Ga.  976- 
Davie  v.  Wynn,  80  Ga.  673;  Tolbert  v.  Burns] 
82  Ga.  213. 

2.  See  the  titles  Ademption  of  Legacies, 
vol.  r,  p.  610;  Codicils,  vol.  6  n  187' 
Wills.  v  j' 

3.  Intent  to  Revoke  Must  7?e  Clear  —  England 
—  See  Thornhill  v.  Hall,  2  CI.  &  F.  22. 

Indiana. —  Bailey  v.  Sanger,  10S  [nd.  264- 
Hochstedler  v.  Hochstedler,  108  Ind.  506. 

New  York.  —  Washbon  v.  Cope,  144  N.  V. 
2S7;  Freeman  v.  Coit,  96  N.  Y.  63.  See  also 
Roseboom  v.  Roseboom,  81  N.  Y.  356. 

Ohio.  —  See  Collins  v.  Collins,  40  Ohio  St 
353- 

Tennessee.  —  Meacham  v.  Graham,  98  Tenn. 
190. 

Revoking  Clause  Need  Not  Be  as  Unambiguous 
as  Clause  Making  Gift. —  In  Home  for  Incur- 
ables v.  Noble,  172  U.  S.  383,  ihe  court  said: 
"  It  is  strenuously  argued  that  unless  it  be 
found  that  the  codicil  takes  away  from  one  of 
the  benefii-iaries  named  in  the  will  the  whole 
or  a  portion  of  what  the  will  gives,  by  language 
as  clear  and  as  free  from  ambiguity  as  1  hat 
contained  in  the  will,  the  codicil  is  void  for 
uncertainty,  and  the  provisions  of  the  will  re- 
main unaffected.    This  broad  proposition  is 
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unsound,  and  the  authority  by  which  it  is 
apparently  supported  has  been  explained  or 
qualified." 

Language  Held  to  Constitute  a  Revocation.  - 

Appleton  v.  Fuller,  (Supm.  Ct.  Gen.  T.)  16  N. 
Y.  Supp.  353,  61  Hun  (N.  Y.)  626. 

When  Bequest  of  Support  Not  Revoked.  --  A 
testator  by  his  will  directed  his  sons,  "  in  and 
for  consideration  of  what  I  have  done  for 
ihem,"  to  give  to  his  wife  a  decent  support 
during  her  natural  life.  Subsequently  the 
testator  sold  to  his  sons  certain  land  which  he 
had  devised  to  them  in  the  will.  It  was  held 
that  the  testator  did  not  thereby  revoke  his 
bequest  to  his  wife,  the  obligation  to  support 
her  not  having  been  placed  upon  the  devise  of 
the  lands,  and  ihe  sons  having  received  other 
bequests  under  the  will  betides  the  land. 
Hart  v.  Hart,  81  Ga.  785. 

Mistake  in  Revoking  Clause  as  to  Name  of 
Legatee.  —  A  testatrix  by  her  will  bequeathed 
the  sum  of  five  thousand  dollars  to  the  Hospi- 
tal of  the  University  of  Pennsylvania,  and  de- 
vised^  and    bequeathed  all  the  residue  and 
remainder  <  f  her  estate  of  whatever  kind  to 
the  "  Home  for  Incurables  "  at  Fordham  in 
New  York  city.    Subsequently  she  published 
a  codicil  as  follows:    "  I  hereby  revoke  and 
annul  the  bequest  therein  made  by  me  to  the 
Home  for  Incurables  at  Fordham,  New  York 
city,  in  the  State  of  New  York,  and  I  hereby 
give  and  bequeath  the  five  thousand  dollars 
(heretofore  in  my   will    bequeathed    to  said 
Home  for  Incurables)  to  my  friend  Emeline 
Colville."    It  was  held  that  the  result  of  this 
codicil  was  to  revoke  the  bequest  to  the  hos- 
pital of  ihe  University  of  Pennsylvania  and 
substitute  the  legatee  named  in  the  codicil,  but 
that  the  residuary  gift  to  the  Home  for  Incur- 
ables was  not  revoked.    Home  for  Incurables 
v.  Noble,  172  U.  S.  383,  reversing  10  App.  Cas. 
(D.  C.)  56. 

4.  Conditional  Revocation. —  Dunham  v.  Av- 
erill,  45  Conn.  61. 

5.  Where  Reason  Given  for  Revocation  Does  Not 
Exist.  —  Giddings  v.  Giddings,  65  Conn.  149. 
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revoked  by  a  subsequent  will  in  which  the  testator  substantially  disclaims  any 

intention  to  revoke.1  , 

c.  Conveyance  of  Land  Devised.  —  A  conveyance  by  the  testator  of  a 
tract  of  land  devised  is  a  revocation  of  the  devise.3 

But  a  Conveyance  by  the  Testator  of  a  Portion  of  a  tract  of  land  devised  by  him 
does  not  revoke  the  devise  as  to  the  remainder.3 

d  RESIZING  ON  Securities.  —  The  collection  by  a  testator  of  notes 
specifically  bequeathed  by  him  operates  as  a  revocation  of  the_  bequest  *  and 
the  same  is  true  where  the  testator  forecloses  a  mortgage  which  he  has  dis- 
posed of  by  his  will,  or  secures  the  absolute  title  to  the  property. 

7 Effect  of  Revocation  of  Particular  Gift  on  Other  Gifts  to 
Same  Beneficiary.  —  A  revocation  of  one  particular  legacy  or  devise  does 
not,  of  itself,  debar  the  legatee  or  devisee  from  taking  the  benefit  of  another 
Gift  of  the  testator  contained  in  the  same  will.6 

7  When  Refusal  May  Impose  a  Trust  on  Executor.  —  The  refusal  of  a  legatee 
to  accept  a  legacy  given  to  him  on  condition  of  making  certain  payments, 
does  not  defeat  the  legatory  charges  upon  the  property,  but  the  executor  as 
trustee  is  bound  to  see  such  charges  satisfied  as  far  as  the  particular  estate 
upon  which  they  are  charged  will  enable  him  to  do.7  But  the  refusal  by  a 
devisee  of  a  devise  charged  with  the  payment  of  debts,  funeral  and  testa- 
mentary expenses,  and  pecuniary  legacies,  does  not  impose  any  trust  upon  the 
executor.  Such  property  descends  to  the  heir  at  law,  though  it  is  chargeable 
in  equity  with  the  payment  of  debts  and  legacies.8 

8  Devolution  —  a.  Where  There  Is  No  Residuary  Clause.  —  Where  a 
will  contains  no  effective  residuary  gift,  a  lapsed  or  void  legacy  or  devise  will 
go  to  the  heirs  or  next  of  kin  of  the  testator,  as  in  cases  of  intestacy.3  And 


1.  Intention  to  Revoke  Disclaimed.  —  Shaffer's 

Succession,  50  La.  Ann.  601. 

2.  Revocation  by  Conveyance.  —  Hawes  v. 
Humphrey,  9  Pick.  (Mass.)  350,  20  Am.  Dec. 
481.  See  also  Gray  v.  Hattersley,  50  N.J.  Eq. 
206.  . 

A  Conveyance  to  the  Devisee  Subject  to  a  Trust 
in  Favor  of  the  Devisor  will  operate  as  a  revoca- 
tion of  the  devise.  Coulson  v.  Holmes,  5 
Sawy.  (U.  S.)  279,  6  Fed.  Cas.  No.  3.274- 

Effect  of  Contract  to  Sell.  —  At  common  law, 
if  a  man  made  a  will  devising  specific  real 
property  and  before  his  death  contracted  to 
sell  the  same,  this  was  deemed  to  be  a  revoca- 
tion of  his  will  as  to  this  specific  property. 
But  in  a  Wisconsin  case,  where  a  testator  after 
devising  property  had  made  a  contract  for 
its  sale,  upon  which,  however,  only  the  sum 
of  one  dollar  was  paid,  it  was  held  that  the 
devise  of  the  property  was  not  revoked,  since 
the  testaior  still  had,  at  ihe  time  of  his  death, 
the  legal  title  to  the  lot.  Lefebvre's  Estate,  loo 
Wis.  192. 

3.  Devise  Not  Revoked  as  to  Portion  Not  Con- 
veyed.—  Tanner  v.  Van  Bibber,  2  Duv.  (Ky.) 
550;  Kean's  Will,  9  Dana(Ky.)25;  Herrington 
v.  Budd,  5  Den.  (N.  Y.)  321 ;  Walton  v.  Walton, 
7  Johns.  Ch.  (N.  Y.)  258;  Adams  v.  Winne,  7 
Paige  (N  Y.)  97;  Barstow  v.  Goodwin,  2 
Btadf.  (N.  Y.)  413;  Brown  v.  Brown,  16  Barb. 
(N.  Y.)  569;  Vandemark  v.  Vandemark,  26 
Barb.  (N.  Y.)  416.  See  also  Hawes  v.  Hum- 
phrey, 9  Pick.  (Mass.)  35°,  20  Am-  Dec- 
481. 

4.  Collection  of  Notes.  —  Batchelor  s  Succes- 
sion, 48  La.  Ann.  278. 

6.  Foreclosure  of  Mortgage.  —  Ballard  v.  Car- 
ter, 5  Pick.  (Mass.)  112,  16  Am.  Dec.  377. 


6.  Revocation  of  Particular  Gift  Does  Not  Debar 
Beneficiary  from  Taking  Other  Gifts  under  the 
Will.  —  Hard  v.  Ashley,  117  N.  Y.  606,  revers- 
ing 53  Hun  (N.  Y.)  112. 

7.  Executor  as  Trustee  Bound  to  See  Legatory 
Charges  Satisfied.  —  Wheeler  v.  Lester,  1  Bradf. 
(N.  Y.)  293. 

Thus,  in  a  case  where  the  testator  be- 
queathed five  hundred  dollars  lo  his  wife  to 
purchase  mourning  apparel  for  herself  and 
the  testator's  daughter,  and  the  wife  refused 
to  accept  the  provision,  it  was  held  that 
the  daughter  was  entitled  to  one-half  of  the 
amount,  to  be  held  in  trust  for  her  by  the  ex- 
ecutors. Macknel  v.  Macknet,  24  N.  J.  Eq.  277. 

8.  No  Trust  Imposed  on  Executor  by  Refusal  of 
Devise.  —  Dill  v.  Wisner,  88  N.  Y.  153. 

9.  Lapsed  or  Void  Gifts  as  in  Case  of  Intestacy 
Where  Will  Contains  No  Residuary  Clause  —  Ala- 
bama. —  See  Johnson  v.  Holifield,  82  Ala.  123. 

Connecticut.  —  Joceiyn  v.  Nott.  44  Conn.  55. 
See  also  Jackson  v.  Alsop,  67  Conn.  249. 

Delaware.  —  Doe  v.  Roe,  4  Houst.  (Del.)  20, 
15  Am.  Rep.  701. 

District  of  Columbia.  —  Horn  v.  Foley,  13 
App.  Cas.  (D.  C.)  184. 

Gecxia. — Thvveatt  v.  Redd,  50  Ga.  181. 
Illinois.  —  Mills  v.  Newberry,  112  111.  123,  54 
Am.  Rep.  213. 

Indiana.  —  Collins  v.  Collins,  126  Ind.  559.^ 
Kentucky.  —  Cromie  v.  Louisville  Orphans' 
Home  Soc,  3  Bush  (Ky.)  3°5- 

Lo uisiana.  —  See  Dougart's  Succession,  30 
La.  Ann.  268. 

Main,-.  —  Merrill  v.  Harden.  86  Me.  133. 
Maryland.  —  Tiippe  v.  Frazier,  4  Har.  &  J. 
(Md.)  446;  Prettyman  v.  Baker,  (Md.  1900)46 
At!.  Rep.  T020. 
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^ro^d4oasit?^ed  Ieg3Cy  °r  dGViSe  "  t0  "hkh  the  ^ 

/■Where  There  Is  a  Residuary  Clause  — (i)  Legacies  (V>        ,♦„♦  „ 

-  It  is  a  wel  -established  rule  that  a  general  residuary  C  con  a.ned  n  a 
will  carries  with  it  any  legacies  which  for  any  reason  have  lapsed™' 7rl ?  void," 


Massachusetts.  —  Prescott  v.  Prescott,  7  Met 
(Mass.)  141. 

Michigan.  —See  Pittman  v.  Burr  70  Mich 
539- 

New  For/-. —Anthony  z/.  Brouwer,  (Supm 
Ct.  Gen.  T.)  3r  How.  Pr.  (N.  Y.)  128-  Arm- 
strong v.  Moran,  1  Bradf.  (N.  Y.)  314-  Brown 
v  Richter,  25  N.  Y.  App.  Div.  239;  Wood  v. 
Hubbard,  29  N.  Y.  App.  Div.  166.  See  also 
Hawley  v.  James,  16  Wend.  (N.  Y  )  6i-  Gill  v 
Brouwer.  37  N.  Y.  ^affirming  (Supm.  Ct.' 
Geo.  T.)3i  How.  Pr.  (N.  Y.)  128;  In  ^Smiih 
(Surrogate  Ct.)  11  N.  Y.  Supp.  783. 

North  Carolina.  —  Twitty  v.  Manin,  90  N 
Car.  643.  See  also  Johnson  v.  Johnson,  3  Ired 
Eq.  (38  N.  Car.)  426;  Mebane  v.  Womack  2 
Jones  Eq.  (55  N.  Car.)  293;  Winston  v.  Webb 
Phil.  Eq  (62  N.  Car.)  r,  93  Am.  Dec.  599;  Rob- 
inson v.  Mclver,  63  N.  Car.  645. 

Pennsylvania.  —  Com.  v.  Nase,  1  Ashm  (Pa  ) 
242;  Kane's  Estate,  185  Pa.  Si.  544. 

South  Carolina.  —  Rivers  v.  Rivers,  36  S 
Car.  302.  See  also  Lopez  v.  Lopez,  23  S.  Car. 
258. 

Wisconsin.  —  McHugh  v.  McCole,  07  Wis 
106. 

Mere  Words  of  Disinheritance  used  by  the  tes- 
tator in  his  will  in  reference  to  one  of  his  heirs 
at  law  will  not  deprive  such  heir  at  law  of  his 
or  her  right  to  share  in  a  lapsed  devise  where 
the  will  does  not  provide  to  whom  that  portion 
of  the  realty  to  which  the  heir  at  law  would 
naturally  be  entitled  shall  go.  Wood  v  Hub- 
bard, 29  N.  Y.  App.  Div.  166.  See  also  Gal- 
lagher v.  Crooks,  132  N.  Y.  338,  and  the  title 

W  I  l.LS. 

A  Person  Who,  under  a  Will,  Has  a  Life  Estate 
in  Certain  Property,  is  not  thereby  debarred 
trom  taking  a  share  in  the  reversion  thereof 
where  the  limitation  over  attempted  by  the 
testator  proves  to  be  void,  there  being  nothing 
in  the  will  to  show  an  intention  of  the  testator 
that  the  life  tenant  should  take  nothing  more 
in  case  of  partial  intestacy.  Brown  v.  Richter 
25  N.  Y.  App.  Div.  239,  reversing  21  Misc  (N* 
Y.)  755. 

1.  Refused  Devise.- Bugbee  v.  Sargent.  23 
Me.  269;  W.Ison  v.  Hall.  6  Ohio  Cir.  Ct.  570  3 
£h!°„Cir-  Dec-  5»9-  See  also  Townson  v. 
J,ckel'3B  &  Aid.  31,  5  E.  C.  L.  219;  Doe  v. 
Smyth,  6  B.  &  C.  112,  13  E.  C.  L.  113;  Temple 
v.  Nelson,  4  Met.  (Mass.)  584. 

Where  the  Residuary  Clause  Relates  Only  to 
Personal  Estate  a  refused  devise  will  go  to  the 
heirs  at  law.    Dill  v.  Wisner,  88  N.  Y.  153 

2.  Lapsed  and  Void  Legacies  Pass  under  Resid- 
uary Clause  -  England.  -  In  ,e  Rymer,  (1S9O 

1  Ch.  19,  12  Reports  22;  Fisk  v.  Atty  -Gen  L 
R.  4  Eq.  521;  Kennell  v.  Abbott.  4  Ves.  Tr.  802'- 
Cambridge  v.  Rous,  8  Ves.  Jr.  12:  Leake  v. 
Robinson  2  Meriv.  363;  Cooke  v.  Stationers- 
Co.,  3  Myl.  &  K.  262.    See  also  Page  v.  Page 

2  Stra.  820;  Clark  v.  Tavlor,  21  Eng.  L.  &  Eq' 
308;  M'Leod  v.  Diummond,  17  Ves  Ir  167' 
Easum  v.  Appleford,  5  Myl.  &  C.  56-'  Roberts 
v.  Cooke,  16  Ves.  Jr.  451;  Reynolds  v.  Kort- 
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nght,  iS  Beav.  427;  Markham  v.  Ivatt  20 
Beav.  579;  Bland  v.  Lamb,  2  Jac.  &  W.  3qq- 
Cunringham  v.  Murray,  1  De  G.  &  Sm.  366 

12  Jur.  547;  Cogswell  v.  Armstrong.  2  Kay  & 

l^22J\PVfif:^  Dunn'  20  Beav-  6;  Doe  v. 
Sheffield,  13  East  526;  Garners.  Hannyngton 
22  Beav.  627;  Jones  v.  Mitchell,  1  Sim  &  St" 
293;  Gibbs  v.  Rumsev,  2  Ves.  &  B  294 

Canada  —  Whitby  v.  Liscombe,  22  Grant 
Ch  (U.  C.)  203.    See  also  Lewis  v.  Patterson 

13  Grant  Ch.  (U.  C.)  223. 

Alabama.  —  Johnson  v.  Holifield,  82  Ala  123 

California.— Set:  Hinckley's  Estate,  Myr! 
Prob.  (Cal.)  189. 

Connecticut.  —  Greenes.  Dennis,  6  Conn.  203- 
Bill  v.  Payne,  62  Conn.  140. 

Delaware.  —  Ferguson  v.  Roe,  1  Harr.  (Del.) 
524. 

■DiMict  of  Columbia.  —  Capron  v.  Capron,  6 
Mackey  (D.  C.)  340. 

G'°rgi«.  —  Hughes  v.  Allen,  31  Ga.  483; 
Word  v.  Mitchell,  32  Ga.  623;  Thweatt  v. 
Redd,  50  Ga.  i8r. 

Illinois.  —  Crerar  v.  Williams,  145  II!  625 
affirming  44  111.  App.  497;  Woman's  Union 
Missionary  Soc.  v.  Mead,  131  111.  338-  English 
v  Cooper  183  111.  203.  affirming  Cooper  v. 
English,  S3  111.  App.  148.  See  also  Mills  v 
Newberry,  112  111.  123,  54  Am.  Rep.  213 

Indiana.  —  West  v.  West,  So  Ind.  520-  Hol- 
brook  v.  McCleary,  79  Ind.  167. 

lovja.  —  Overdieck's  Will,  50  Iowa  244.  See 
also  Blackman  v.  Wadsworih,  65  Iowa  80 

Kentucky.  —  Gore  v.  Stevens,  1  Dana  (Kv  ) 

2r°u'  25  ,Al!V,  Dec-  Wi.    See  also  Chenault  v. 
Chenault,  (Ky.  1888)  9  S.  W.  Rep.  775 

Louisiana.  —  New  Orleans  v.  Hardie,  43  La 
Ann.  251;  Burnside's  Succession,  35  La  Ann 
708.    See  also  Major  z/.  Esneault,  7  La.  Ann  51' 

Maine.  —  Drew  v.  Wakefield,  54  Me  201 : 
Stetson  v.  Eastman,  84  Me.  366;  Leader  v. 
O  Laughlm,  80  Me.  47. 

Maryland.  —  Cox  v.  Harris,  17  Md.  23-  De- 
ford  v.  Deford,  36  Md.  168;  Orrick  v.  Bo'ehm 
49  Md.  72;  Dulany  v.  Middleton,  72  Md.  67  ' 

Massachusetts.  —  Lombard  v.  Boyden  5  Allen 
(Mass.)  249;   Thayer  v.  Wellington,  9  Allen 
(Mass.)  283,  85  Am.   Dec.  753;    Prescott  v 
Prescott,    7    Met.    (Mass.)    14, ;  Batchelder 
Petitioner,  147  Mass.  465;  Lovering  v.  Lover- 
nig,   129  Mass.  97;  Hall  v.  Hall,  123  Mass 
120;  Dexter^.  Harvard  College,  176  Mass.  102! 
See  also  Teele  v.  Derry,  168  Mas-;.  34r,  60  Am 
M    Kep.  401;  Hayden  v.  Stoughton,  5  Pick 
(Mass.)  537;  Blaney  v.  Blaney,  1  Cush.  (Mass  ) 
107.  v  1 

Michigan.  —  Mann  v.  Hyde,  71  Mich.  278 
Mississippi.  —  Vick  v.  M' Daniel,  4  Miss  337- 

Barton  v.  King,  41  Miss.  288. 
New  Hampshire.  —  Goodwin  v.  Colby  64  N 

H.  401.  ' 

New  Jersey.  —  Garthwaite  v.  Lewis  25  N  I 
Eq-  35i;  Tindall  v.  Tindall,  24  N.  J  Eq  <;r2: 
B'irnet  v.  Burnet,  30  N.  J.  Eq.  505.    See  also 
Barmet  v.  Barnet,  40  N.  J.  Eq.  380. 
New  York.  —  Underbill's  Will,  6  Dem.  (N. 
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f    aA  I  fnr  the  testator  i=  supposed  to  have  given  the  property 
or  have  been  refused,1  for  the  testator  »-*»£P    .  particular  legatee.2 

away  from  the  residuary ; legatee .  only  for  he  ,k  o  *   P     remainder  of  a 
Residue  of  Particular  Fund.  -  A  g  ft  of  "J.^^n^   the  same  force  and 

^  a  lapS6d  kgaCy 

which  was  payable  out  of  such  ("nd'„  B,sla»,rj  Ouu.  -  The  testator 

M  m»  L.p,.a  .  »«£^3^1Stot£rS? lapsed  or  void  legacies 
SbtLaopPSnCoT°tht  ££w  cLusc,'    Aud      such  case  such  legaces 


Y  )  466;  Ludlam  v.  Hoi  man,  6  D  m.  (N  Y 
,n      Banks  v.  Phelan,  4  Barb.  (N.  V)  80 
We  more  v.  Peck,  (Supm.  Ct   Spec.  T.)  66 
Mo  v  Pr  (N  Y)54;  Matter  of  L'Hommedieu 
S Hun  (A    Y.)  10    Matter  of  Benson,  96  N. 

Y  48  A">-  Rep.  646;  Wright  v.  M.  E 
Church  Hoffm.  (N.  *0  aox;  Delaver«e  ». 
Dean,  (Supm.  Ct.  Gen  T.)  45  How  Pr.  CN.  Y  ) 
206 •  /«  re  Champion,  (Surrogate  Ct.)  I?  N.  v. 
Sup'p.  768;  Carter  «r.  Board  of  Education  144 
N  Y  62 1  affirming  68  1 1  un  (N .  Y  )  435 ;  Mat- 
tar  o   Howafd,  (Surrogate  Ct.)  3  Mwc.  (N.  Y.) 

70   Kimball  v.  Chappel,  (Supm  Ct.  Spec  T  ) 
27  Abb  N.  Cas.  (N.  Y.)  437;  Hulin  ».  Squires. 
63  Hun  (N.  Y.)  35-.  Matter  of  Arden  1  Con- 
noly  (N.  Y.)  159;  R'ker  v  Cornwell  113  N.  Y. 
115;  Koezly  p.  Koezly,  (bupm    Ct.  Spec.  I.) 
,lMisc  (N.  Y.)  397;  Matterof  Bonnet,  46  Hun 
ft  Y  )  529,  affirled  113  N.  Y.  522, ,  {overruling 
Stephenson  z?  Ontario  Orphan  Asylum  27 
Il'i'n  (N.  Y)  383;  I-man  v.  Myres  JH» 
fN  Y)6;r  Goodwin  w.  I  ngraham,  29  »un  (N. 
V ')  221)     See  also  Matter  of  Basr  147  N.  Y. 
,i  James  v.  James.  4  Paige  (N.  Y.)  nSI 
King  p  Strong,  9  Paige  (N.  Y.)  94;  King  *. 
Woodhull,  3  Edw.  (N.  Y.)  79;  I*  Mapes 
(Supm.  Ct.  Gen.  T.)  7  N.  Y.  Supp.  872, 
ia£  N   Y    728;  Kerr  v.  Dougherty,  79  N  Y. 
\l  •  Gilman  r.  Gilman,  111  N.  Y.  265;  Kelly 
Casev  62  Hun  (N.  Y.)  467-  , 
'  •  SJ3  <W*««.  -  Coley      Ballance  W.nst 
Eq  (60  N.  Car.)  89;  Taylor  v.  Lucas,  4  Hawks 

(UotC-Da^        Hutchings.  8  Ohio  Ci, 

^Pennsylvania.  -  Domestic,  etc.,  Missionary 
Society's  Appeal,  30  Pa.  St  4*S;  Wll,haRmSp^ 
sieff  52  Pa.  St.  326;  Massey's  Appeal  88  Pa. 
St  47o-  Matter  of  Sergeant  11  Ph.la.  (Pa.)  8 
,2  Lee    Int.  (Pa.)  29;    Harland's  Estate,  13 

p2hi!;e(Pa.)22(;,  36  w«'£^«%r* 

Estate  3  Pa.  Dist.  360,  affirmed  166  I  a.  St. 
26 f  in  re  Murphy,  184  Pa.  St.  3»;  Po*ell  s 
Estate  138  Pa.  St.  322;  Gray's  Estate  147  Pa. 
St  67  20  W.  N.  C.  (Pa.)  219;  Steenson's  Estate, 
s  lack  Leg.  N.  (Pa.)  163.  See  also  Whites 
Estate.SPa  Dist.  33:  Reimer's  Estate,  159  Pa. 

St Rhode  /,W.-Peckham  v.  Newton  , 5  R 
T  iit-  Church  v.  Church,  15  R-  L  J38.  Aimy 
v.  Jones  17  R-  L  265;  Nickerson  p.  Bragg,  21 

^L'tt Carolina.  -  See  Lopez      Lopez,  23  S. 

^Tennessee.  -  Reeves  v.  Reeves,  5  Lea(Tenn.) 

Va.  356,  40  Am.  Rep.  731- 


West  Virginia.  —  See  Mong>.  Roush,  29  W. 

Va.  119.  „  ,, 

Wisconsin.  —  Milwaukee   Protestant  Home 

v  Becher,  87  Wis.  409. 

Residuary  Legatee  Entitled  to  a  Portion  of  a  Sur- 
plus to  Which  Deceased  Legatee  Would  Have  Been 
Entitled.  —  Where  a  legatee  dies  m  the  lifetime 
of  the  testator  the  residuary  legatee  is  entitled 
not  only  to  the  amount  of  the  legacy,  but  10  a 
proportion  of  a  surplus  of  the  personal  estate 
o  which  the  legatee  would  also  have  been  en- 
titled. Harland's  Estate,  13  Pbila.  (Pa.)  229. 
36  Leg.  Int.  (Pa.)  184. 

Rule  Not  Changed  by  Statute.  -  The  rule  that 
lapsed  or  void  legacies  fall  into  a  general  re- 
siduary bequest  has  not  been  changed  by  the 
provision  of  Rev.  Stat.  III.,  c.  39.  §  12  that 
All  such  estate,  both  real  and  personal,  as 
is  not  devised  or  bequeathed  in  the  last  will 
and  testament  of  any  person,  shall  be  dis- 
tributed in  the  same  manner  as  the  estate  ot 
an  intestate;  bui  in  all  such  cases  the  executor 
or  executors,  administrator  or  administrators, 
with  the  will  annexed,  shall  have  the  prefer- 
ence in  administering  on  the  same.  Crerar 
v.  Williams,  145  HI.  625,  affirming  44  IU.  App. 

4qRigbt  of  Usufructuary.  —  A  person  who  is 
civen  the  usufruct  during  her  natural  life  of 
the  residue  of  the  testator's  estate,  is  not  en- 
titled to  the  usufruct  of  property  embraced  in 
a  lapsed  legacy.    Dougart's Succession,  30  La. 

Atl?' Refused  Legacy  Passes  under  Residuary 
Clause.  —  Macknet  v.  Macknet,  24  N.  J.  t.q. 
277-  Peckham  v.  Newton,  15  R-  L  3".  -ee 
also  Small  v.  Marburg.  77  Md.  II.  But  com- 
pare  Richardson  v.  Sinkler,  2  Desaus.  (S.  Car.) 

I22  Reason  of  Rule.  -  Matter  of  L'Hommedieu. 
12  Hun  (N.  Y.)io;  Matter  of  Benson,  96  N.  Y. 
499,  48  Am.  Rep.  646.  See  also  King  v.  \\  ood- 
hul!,  3  Edw.  (N.  Y.)  79;  Floyd  v.  Carow,  88  N. 

Y'356Rights  of  Residuary  Legatee  of  Particular 

Fund.- English  v.  Cooper.  183  111.  203  affirm- 
ine  Cooper  v.  EnRlish,  S3  111.  APP- 

4  Testator  May  Exclude  Lapsed  and  Void  Lega- 
cies from  Residuary  Clause  —  England.  -  Am  .- 
Gen.  v.  Johnstone,  Ambl.  577- 

Ca/i/omia. -Set  Hinckley's  Estate.  Myr. 

Prob.  (Cal.)  189.  _  ,  _ 

ZmecticL- See  White  v,  F.sk,  22  Conn 

^'Georgia.— Hughes  v.  Allen,  31  Ga.  483.  See 
also  Thweatt  v.  Redd,  50  Ga.  ; 181. 

Illinois. -See  Crerar  v.  Williams,  145  I" 
625,  affirming  44  HL  App.  497:   English  r. 
Cooper,  183  111.  203.  affirming  Cooper  .  .  Eng. 
lish,  83  III.  App.  148.  _  ... 

Massachusetts.  -  Lombard  v.  Boyden.  5  Allen 
Volume  XVIII. 


76: 


Lapsed,  Void,  Revoked,  etc.,   LEGACIES  AND  DEVISES.  Legacies  and  Devises. 


will  go  to  the  next  of  kin  of  the  testator  as  property  as  to  which  he  died 
intestate.1 

it  Must  Unequivocally  Appear,  however,  that  the  testator  intended  that  the  resid- 
uary clause  should  not  carry  any  lapsed  or  void  legacies. * 

(c)  Where  Estate  Insufficient  to  Pay  All  General  Legacies  in  Full.  —  It  has  been  held 
that  where  the  estate  of  the  testator  proves  insufficient  to  pay  all  general 
legacies  in  full,  the  amount  of  lapsed  or  void  legacies  will  go  to  make  up 
deficiencies  in  the  general  legacies  rather  than  to  the  residuary  legatees.3 

(2)  Devises  —  (a)  Common-law  Rule.  —  At  common  law  the  rule  is  that  a  lapsed 
or  void  devise  will  go  to  the  heirs  at  law  of  the  testator,  notwithstanding  the 
tact  that  the  wdl  contains  a  residuary  clause,4  because  a  devise  to  a  particular 

Edw.  (N.  Y.)  79;  Hulin  v.  Squires,  63  Hun  (N. 
Y.)  352;  Banks  v.  Phelan,  4  Barb.  (N.  Y.)  80. 

For  Illustrations  of  When   Lapsed  and  Void 
Legacies  Are  Excluded  from  the  Residue,  see  the 

following  cases:  Williams  v.  McKeand,  119 
Mich.  507;  Detvvillerz'.  Hartman,  37  N.  J.  Eq. 
347;  Kerr  v.  Dougherty,  79  N.  Y.  327;  Good- 
win v.  Ingraham,  29  Hun  (N.  Y.)  221;  Stephen- 
son v.  Ontario  Orphan  Asylum,  27  Hun  (N. 
Y.)  380,  affirmed  Stephenson  v.  Short,  92  N.  Y 
433- 

Where  the  Residuum  Is  Given  in  Distinct  Parcels 
or  to  Several  as  Tenants  in  Common,  it  is  to  be 

inferred  that  the  testator  did  not  intend  that 
lapsed  legacies  should  fall  into  the  residuum; 
but  it  is  to  be  presumed  in  such  case  that  he 
had  expressed  all  that  each  residuary  legatee 
should  take.  Silcox  v.  Nelson,  24  Ga.  84. 
See  also  Lloyd  v.  Lloyd,  4  Beav.  231. 

3.  Application  of  Void  or  Lapsed  Legacies  to 
Make  Up  Deficiencies.  —  Wetmore  v.  St.  Luke's 
Hospital,  ;,6  Hun  (N.  Y.)  313,  reversing  as  to 
this  point  3  N.  Y.  Supp.  179.  See  also  Porter 
v.  Howe,  173.  Mass.  521.  And  see  further  in 
ihis  connection  Eales  v.  Drake,  1  Ch.  D.  217, 
in  which  case  a  testator,  having  power  to  ap- 
point seven  thousand  pounds  by  will,  thought 
he  had  power  to  appoint  ten  thousand  pounds, 
and  accordingly  made  a  will  appointing  to  A 
nineteen  hundred  and  ninety-five  pounds,  to 
B  and  C  four  thousand  pounds  each,  and 
to  D  five  pounds.  C  died  in  the  lifetime  of 
the  testator,  and  it  was  held  that  the  other 
appointees  were  entitled  to  the  benefit  of  the 
lapse,  so  that  the  gifts  to  them  would  not 
abate,  as  they  must  otherwise  have  done. 

4.  Heirs  at  Law  and  Not  Residuary  Devisees 
Entitled  to  Lapsed  or  Void  Devises  —  England. 
—  Doe  v.  Underdown,  Willes  293;  Wright  zi. 
Hall,  Fortescue  182,  reported  sub  nom.  Wright 
v.  Home,  S  Mod.  222;  Roe  v.  Fludd,  Fortes- 
cue  184;  Cambridge  v.  Rous,  8  Ves.  Jr.  12. 
See  also  Hutcheson  v.  Hammond,  3  Bro.  C. 
C.  128  Doe  v.  Sheffield,  13  East  526-  Doe 
Scotl,  3  M.  &  S.  300. 

Alabama.  —  Johnson  v.  Holifield,  82  Ala.  123. 
California.  —  See    Matter  of    Upham,  127 
Cal.  90. 

Connecticut.  —  Remington  v.  American  Bible 
Soc,  44  Conn.  512;  Greene  v.  Dennis,  6  Conn. 
304;  Brewster  v.  McCall,  15  Conn.  275. 

Delaware.  —  See  Ferguson  v.  Roe,  1  Harr. 
(Del.)  524. 

Kentucky.  —  Gore  v.  Stevens,  1  Dana  (Ky.) 
201,  25  Am.  Dec.  \\\.  See  also  Chenault  v. 
Chenault,  (Ky.  1SS8)  9  S.  W.  Rep.  775. 

Afaryland. — Orrick  v.  Boehm,  49  Md.  72; 
Tongue  v.   Nutwell,  13  Md.  415;  Lingan  1'. 
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'Mass.)  249;  Thayer  v.  Wellington,  9  Allen 
(Mas;.)  283,  85  Am.  Dec.  753. 

.Yew  Jersey.  —  Tindall  v.  Tindall,  24  N.  J. 
Eq.  512.  See  also  Burnet  v.  Burnet,  30  N  I 
Eq.  595- r 

Ncto  York.  —  Stephenson  -*.  Ontario  Orphan 
Asylum,  27  Hun  (N.  Y.)38o,  affirmed  Stephen- 
son v,  Short,  92  N.  Y.  433;  Wetmore  v  Peck 
(Supm.  Ct.  Spec.  T.)  66  How.  Pr.  (N.  Y  )  54^ 
Kerr  v.  Dougherly,  79  N.  Y.  327;  Banks  v. 
Phelan,  4  Barb.  (N.  Y.)  80.  See  also  Clark  v. 
Camman.a,  160  N.  Y.  315,  affirming  14  N.  Y. 
App.  Div.  127;  Matter  of  Bonnet,  113  N.  Y. '522! 

North  Carolina.  —  Lea  v.  Brown,  3  Jones  Eq. 
(56  N.  Car.)  141;  Scales  v.  Scales,  6  Jones  Eq 
(59  N.  Car.)  163.  H 

Pennsylvania.  —  See  Grim's  Appeal,  109  Pa. 
St.  391;  Martin's  Estate,  6  Pa.  Dist.  484,  19 
Pa.  Co.  Ct.  637,  affirmed  184  Pa.  St.  221. 

Only  General  Residuary  Legatee  Can  Take.  — 
In  order  for  the  residuary  legatee  to  be  en- 
ml;i  to  a  lapsed  legacy,  he  musi  be  a  legatee 
of  the  residue  generally,  and  not  partially  so 
only.  Tindall  v.  Tindall,  24  N.  J.  Eq  512- 
King  v.  Woodhull,  3  Edw.  (N.  Y.)  86;  Davis 
v.  Davis,  62  Ohio  St.  411.  See  also  Easum  v 
Appleford,  5  Myl.  &  C.  56;  Cambridge  v. 
Rous,  8  Ves.  Jr.  25;  James  v.  James,  4  Paige 
(N.  Y.)  117;  Banks  v.  Phelan,  4  Barb.  (N.  Y.) 
90;  Kerr  v.  Dougherly,  79  N.  Y.  327. 

1.  Legacies  Will  Pass  as  in  Case  of  Intestacy  — 
Georgia  —  Hughes  v.  Allen,  31  Ga.  483;  Silcox 
v.  Nelson,  24  Ga.  84. 

Massachusetts.  —  Lombard  v.  Boyden,  5  Allen 
(Mass.)  249. 

New  York.  —  Stephenson  v.  Ontario  Orphan 
Asylum,  27  Hun  (M.  Y.)  380,  affirmed  Stephen- 
son v.  Short,  92  N.  Y.  433.  See  also  Clark  v. 
Cammann,  160  N.  Y.  315,  affirming  14  N.  Y. 
App.  Div.  127;  Kerr  v.  Dougherty,  79  N  Y 
327;  Phyfe  v.  Phyfe,  3  Bradf.  (N.  Y.)  45. 

North  Carolina.  —  Lea  v.  Brown,  3  Jones  Eq. 
(56  N.  Car.)  141;  Scales>.  Scales,  6  Jones  Eq' 
(59  N.  Car.)  163.  4 

P  ennsylvania.  —  Grim's  Appeal,  109  Pa.  St 
391.  See  also  Martin's  Estate,  6  Pa.  Dist.  484! 
19  Pa.  Co.  Ct.  637,  affirmed  184  Pa  St.  221. 

2.  Intent  to  Exclude  from  Residue  Must  Un- 
equivocally Appear.  —  See  Matter  of  Bonnet,  113 
N.  Y.  522,  affirming  46  Hun  (N.  Y.)  529.  See 
also  the  title  Wills. 

For  Illustrations  of  Expressions  Not  Excluding 
Lapsed  and  Void  Legacies  from  the  Residue,  see 
the  following  cases.  Roberts  v.  Cooke,  16  Ves. 
Jr.  451;  Shanley  v.  Baker,  4  Ves.  Jr.  732'; 
Brown  v.  Higgs,  4  Ves.  Jr.  709;  Hinckley's 
Estate,  Myr.  Prob.  (Cal.)  189;  Tindall  v.  Tin- 
dall, 24  N.  J.  Eq.  512;  King  v.  Woodhull,  3 
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person  or  for  a  specified  purpose  is  regarded  as  intended  to  be  an  exception 
from  the  gift  to  the  residuary  devisee.1 

But  Where  the  Lapsed  Devise  Was  Coupled  with  Conditions  in  default  of  which  the 
estate  would  be  undisposed  of,  and  such  conditions  have  actually  happened 
the  residuary  devise  will  operate  upon  such  lands,  for  there  was  a  residue  of 
the  lands  unbequeathed  at  the  time  of  the  making  of  the  will. 

Distinction  Between  Lapsed  and  Void  Devise.  —  A  few  early  cases  which  have  recog- 
nized the  common-law  rule  that  a  lapsed  devise  will  go  to  the  heir  at  law 
rather  than  to  the  residuary  devisee,  have  nevertheless  considered  that  a  void 
devise  would  go  to  the  residuary  devisee  rather  than  to  the  heir  at  law;  but 
this  distinction  has  been  denied.4  , 

(b)  Modem  Rule.  —  The  common-law  rule  in  respect  to  lapsed  and  void  devises 
has  in  almost  all  jurisdictions,  been  departed  from  or  abrogated  by  statute, 
and  the  general  rule  now  is  that  lapsed  devises  will  pass  to  a  general  resiouary 
devisee  5  unless  the  will  shows  the  intention  of  the  testator  to  have  been 


Carroll,  3  Har.  &  M.  (Md.)  333.  See  alsoRizer 
v.  Perrv,  58  Md.  135- 

Mississippi.  —  Barlon  v.  King,  41  Miss.  288. 

New  York.  —  Van  Kleeck  v.  Reformed 
Protestant  Dulch  Church,  20  Wend.  (N.  Y.) 
457.  affirming  6  Paige  (N.  Y.)  600;  Betts  v. 
Belts,  (Supm.  Ct.  Spec.  T.)  4  Abb.  N.  Cas. 
(N  Y)3i7.  See  also  Hillis  v.  Hillis,  16  Hun 
(N.  Y.)  76. 

North  Carolina.  —  Lea  v.  Brown,  3  Jones  Lq. 
(56  N.  Car.)  141.  See  also  Taylor  v.  Lucas,  4 
Hawks  (ti  N.  Car.)  215. 

Pennsylvania.  —  Massey's  Appeal,  88  Pa.  St. 
470;  Yard  v.  Murray,  86  Pa.  St.  113;  Williams 
v.  Neff,  52  Pa.  St.  326;  Harland's  Estate,  13 
Phila.  (Pa.)  229,  36  Leg.  Int.  (Pa.)  184. 

Rhode  Island.  —  Kelly  v.  Nichols,  18  R.  I.  62. 

Tennessee.  —  See  Reeves  v.  Reeves,  5  Lea 
(Tenn.)  653. 

Virginia.  —  Stonestreet  v.  Doyle.  75  Va.  35b, 
40  Am.  Rep.  731. 

Wisconsin.  —  See  Milwaukee  Protestant 
Home  v.  Becher,  87  Wis.  409,  citing  12  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.),  p.  40,  note  3. 

Rule  Not  Changed  by  Pennsylvania  Statute.  — 
The  Pennsylvania  statute  of  1833  did  not  de- 
stroy the  distinction  between  real  and  personal 
property,  or  change  the  rule  that  a  lapsed  de- 
vise would  go  10  the  heirs  at  law  rather  than 
to  Ihe  residuary  devisees.  Massey's  Appeal, 
88  Pa.  St.  470,  disapproving  dictum  to  the  con- 
trary in  Patterson  v.  Swallow,  44  Pa.  St.  487. 

The  rule  has  been  changed  by  a  later  statute. 
See  next  section. 

Special  Intent. —  In  Pennsylvania  a  lapsed 
devise  will  not  pass  under  the  residuary  clause 
unless  such  clause  indicates  a  special  intent  to 
pass  over  lapsed  shares  into  the  residue. 
Yard  v.  Murray,  86  Pa.  St.  113;  Murray  v. 
Yard,  12  Phila.  (Pa.)  441,  34  Leg.  Int.  (Pa  )  13. 

In  Default  of  Heirs  competent  to  take,  a 
residuary  devise  which  is  void  will,  under 
the  Alabama  statute,  pass  to  the  residuary 
devisee.    Johnson  v.  Holifield,  82  Ala.  123. 

1.  Reason  of  the  Rule.  —  Johnson  v.  Holifield, 
82  Ala.  123.  See  also  Amphlett  v.  Parke,  2 
Russ.  &  M.  221;  Jones  v.  Mitchell,  I  Sim.  & 
St.  290;  Massev's  Appeal,  88  Pa.  St.  470. 

2.  Where  Lapsed  Devise  Coupled  with  Conditions. 

—  Doe  v.  Scott,  3  M.  cV  S.  300. 

3.  Distinction  Between  Lapsed  and  Void  Deviso. 

—  Ferguson  v.  Koe,  1  Harr.  (Del.)  524.  See 


also  Massey's  Appeal,  88  Pa.  St.  470;  Patter- 
son v.  Swallow,  44  Pa.  St.  487. 

4.  Distinction  Denied.  —  There  is  no  valid  dis- 
tinction between  the  case  of  a  lapsed  devise 
and  the  case  of  a  devise  void  by  the  rules  of 
law,  it  being  manifest  in  both  cases  ihat  the 
testator  did  not  intend  the  land  de  facto  devised 
to  go  to  the  residuary  devisees.  Lingan  v. 
Carroll,  3  Har.  &  M.  (Md.)  333.  approved  in 
Tongue  v.  Nutwell,  13  Md.  415.  See  also  cases 
cited  supra,  this  section. 

5.  Lapsed  or  Void  Devise  Passes  to  General 
Residuary  Devisee  —  California.  —  Matter  of  Up- 
ham,  127  Cal.  90. 

Connecticut.  —  See  Jackson  v.  Alsop,  67 
Conn.  249. 

Indiana.  —  West  v.  West,  89  lnd.  529;  Hol- 
brook  v.  McCleary,  79  Ind-  l67- 

Maine.  —  Drew  v.  Wakefield,  54  Me.  291. 

Massachusetts.  —  Thayer  v.  Wellington,  c 
Allen  (Mass.)  283,  85  Am.  Dec.  753;  Presco  1 
v.  Prescott,  7  Met.  (Mass.)  141 ;  Balcheldcr. 
Petitioner,  147  Mass.  465;  Lovering  r.  Lever- 
ing, 129  Mass.  97;  Blaney  v.  Blaney,  I  Cush. 
(Mass.)  107. 

New  Jersey.  —  See  Tindall  v.  Tindall,  24  N. 
J.  Eq.  512. 

A'ew  York.  —  2  Rev.  Stat.  N.  Y.  57-  §  5: 
Cruikshank  v.  Home  for  Friendless,  113  N.  Y. 
337-  Youngs  v.  Youngs,  45  N.  Y.  254;  Hillis 
v.  Hillis,  16  Hun  (N.  Y.)  76:  Lamb  »■  Lamb, 
131  N.  Y.  227,  affirming  (Supm.  Cl.  Gen.  T.)  14 
N  Y  Supp.  20b;  Smith  v.  Smith,  141  N.  Y. 
29-  Riker  v.  Cornwell,  113  N.  Y.  115;  Matter 
of  Benson,  96  N.  Y.  499-  4§  Am.  Rep.  646; 
Carter  v.  Board  of  Education,  144  N-  V.  621; 
Matter  of  Bonnet,  113  N.  Y.  522.  See  also 
Floyd  v.  Barker,  1  Paige  (N.  Y.)  480;  King  v. 
Woodhull,  3  Edw.  (N.  Y.)  79;  King  v.  Strong. 
9  Paige  (N.  Y.)  94;  Matter  of  Miller,  161  N .  Y. 
71,  affirming  11  N.  Y.  App.  Div.  337.  (This 
was  a  case  of  a  gift  of  mixed  property.) 

Pennsylvania.  —  Gregg  V.  Keenan,  9  Pa. 
Dist.  262.  30  Pittsb.  Leg.  J.  (Pa.)  345".  Jones  s 
Estate,  6  Pa.  Dist.  783;  Act  of  June  4,  1S79. 
§  2  (Pamph.  L.  Pa.  1868),  Pep.  &  Lew.  Dig. 
Pa.  Stat.,  1445,  §  38.  See  also  High's  Estate, 
136  Pa.  St.  222,  26  W.  N.  C.  (Pa  )  453- 

Rhode  Island.  —  Alverson  v.  Randall,  13  R- 
I  71     See  also  Church  r..  Church,  15  R- L  138. 

Tennessee.  —  Reeves  v.  Reeves.ls  Lea(Tenn.) 
653. 
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otherwise.1 

A  Revoked  Devise  goes  to  the  residuary  devisees  2 

c.  Where  Residuary  Gift  Fails.  -  Where  a  residuary  bequest  or 
devise   apses  or  is  void,  it  goes  to  heirs  or  next  of  kin  of  the  testator  as  Z 
cases  of  intestacy,*  and  the  same  is  true  where  the  lapse  or  in  v  hdhy  ;  o  dy 
a,  to  one  or  more  of  several  residuary  legatees  or  devisees  who  are  to  take  dis 
Intuitively;  the  share  or  shares  of  which  the  gift  fails  eo  to  the  testator.  L; 
or  next  of  kin,  and  not  to  the  other  residuary*  legatee!  or  devisees  * 


Virginia.  —  Gallagher  v.    Rowan,    S6  Va 
823;  Code  1887,  §  2524. 

Canada.—  Wills  Act,  Upper  Canada,  36  Vict 
c.  20,  §  22;  Fulton  v.  Fulton,  24  Grant  Ch.  (u' 
C)  422. 

Where  a  Devise  Has  Failed  by  Reason  of  Mis- 
description, the  property  will  pass  under  the 
residuary  clause.  Eckford  v.  Eckford,  (Iowa 
1892)  53  NT.  W.  Rep.  345. 

I.  Contrary  Intent  of  Testator  —  California  — 
Matter  of  Upham,  127  Cal.  90. 

Connecticut.  —  Greene  v.  Dennis,   6  Conn 
292. 

..Massachusetts.  —  Thayer  v.  Wellington,  q 
Allen  (Mass.)  283,  85  Am.  Dec.  753. 

New  Jersey.  — See  Tindall  v.  Tindall,  24  N. 
J.  Eq.  5T2. 

Neiv  York.  —  Riker  v.  Cornwell,  113  N  Y 
115;  Matter  of  Benson,  96  N.  Y.  499,  48  Am' 
Rep.  646;  Cruikshank  v.  Home  for  Friend- 
less, 113  N.  Y.  337;  Carter  v.  Board  of  Educa- 
tion, 144  N.  Y.  621;  Matter  of  Bonnet,  113  N. 
Y.  522.  See  also  Floyd  v.  Barker,  1  Paige 
(N.  Y.)  480;  King  v.  Woodhull,  3  Edw  (N 
Y.)  79;  King  v.  Strong,  9  Faige  (N.  Y.)  94. 

Pennsylvania.  —  Act  of  June  4,  1879  ^2 
(Pamph.  L.  Pa.  88);  Jones's  Estate,  6  Pa.  Dist 
733. 

Intent  Must  Be  Clear.  —  In  order  that  a 
lapsed  specific  devise  shall  not  fall  into  the 
residue  there  must  be  either  an  express  direc- 
tion that  it  shall  not  fall  inio  the  residue  or 
some  provision  of  the  will  as  to  the  property 
in  question  which  would  be  inconsistent  with 
such  a  result.  "  The  mere  intenlion  to  give 
a  property  to  the  specific  devisee,  however 
clearly  expressed,  is  not  enough,  as  that  exists 
in  every  case."  Gregg  v.  Keenan,  9  Pa.  Dist 
262,  30  Pittsb.  Leg.  J.  (Pa.)  345. 

2.  Revoked  Devise  Goes  to  Residuary  Devisees 
—  Glidings  v.  Giddings,  65  Conn.  149.  In 
this  case  the  court,  without  considering  whether 
there  was  any  reason  for  the  rule  thai 
lapsed  devises  should  go  to  the  heirs  at  law 
rather  than  to  the  residuary  devisee,  said  that 
neither  the  rule  nor  the  reason  for  it  applied 
in  this  case,  the  case  of  a  revoked  devise  being 
clearly  distinguishable  from  that  of  a  void  or 
lapsed  devise. 

3  Where  Residuary  Bequest  or  Devise  Lapses 
or  Is 1  Void—  England.  —  See  Bagwell  v.  Dry  1 
P.  Wms.  700;  Page  v.  Page,  2  P.  Wms.  480- 
Humble  v.  Shore,  7  Hare  247;  Skrymsher  v 
Northcote,  1  Swanst.  570. 

United  States.  —  See  Fontain  v.  Ravenel  17 
How.  (U.  S.)  369.  ' 

Connecticut.  —  Bill  v.  Payne,  62  Conn.  140- 
beers  v.  Xarramore,  61  Conn.  13.  See  also 
Andrews  v.  Rice,  53  Conn.  566. 

Kentucky.  —  Cromie  v.  Louisville  Orphans' 
Homa  Soc,  3  Bush  (Ky.)  365. 
Maine.  —  Brooks  v.  Belfast,  90  Me,  318. 
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Maryland.  —  Henry  Watson  Children's  Aid 
o0CT  V- ,  J°hnston.  58  Md.  139;  Prettyman  z. 
Baker,  (Md.  1900)  46  Atl.  Rep.  1020.  ' 

Massachusetts.  —  McGreevy  v.  McGrath  152 
Mass.  24;  Hon:on  v.  Earle,  162  Mass.  448- 
Kimball  v.  Story,  108  Mass.  382. 

Michigan.  — See.  Wilson  v.  Odell,  58  Mich. 
533;  State  v.  Holmes,  115  Mich.  456. 

New  Jersey.  —  Huston  v.  Read,  32  N   I  Eq 
5QU  Burnet  v.  Burnet,  30  N.  J.  Eq.  595  '  See 
also  Garthwaite  v.  Lewis,  25  N.  J.  Eq.  351. 

Neiv  York.  —  Ward  v.  Ward,  105  N  Y  68- 
Bowers  v.  Beekman,  16  Hun  (N.  Y.)  268: 
Matter  of  Muir,  46  Hun  (N.  Y.)  5^5;  Hard  v 
Ashley,  117  N.  Y.  606;  Rice  v.  Barrett,  102  N 
Y.  161;  Matter  of  Klingensmith,  (Surrogate 
I  2oCIv.  Pro.  (N.  Y.)  69;  Taylor  v.  Wendel 

p  ,r/?M  (£\Y°  324;  Williams  *  Seaman,  3 
Redf.  (N.  Y.)  148;  Bolles*.  Bacon,  3  Dem  (N 
Y.)43;  Belts  v.  Betts,  (Supm.  Ct.  Spec  T)J 
Abb^  N.  Cas.  (N.  Y.)  317.  See  also  Beekman 
v.  Bonsor,  23  N.  Y.  298,  80  Am.  Dec.  260- 
Robms  v.  McClure,  100  N.  Y.  328  53  Am 
lP"  r¥i  a%?min&  33  Hun  (N.  Y.)  368,  which" 
affirmed  67  How.  Pr.  (N.  Y.)  83;  Fry  v.  Smith, 
(Supm.  Ct.  Spec.  T.)  10  Abb.  N.  Cas.  (N  Y  ) 

m4vXaH  Vechten  *■  Van  Veghten,  8  Paige 
(N.  Y.)  104.  0 

Pennsylvania.  —  Barnett's  Appeal,  104  Pa 
bt-  342;  Gorgas's  Estate,  166  Pa.  St.  260 
affirming  3  Pa.  Dist.  360;  Matter  of  Sergeant 
11  Ph.la  (Pa.)  8,  32  Leg.  Int.  (Pa.)  29;  Riley's 
Estate,  6  Pa.  Dist.  691,  20  Pa.  Co.  Ct.  376. 

Rhode  Island.  —  Daboll  v.  Field,  9  R   I  '266- 
Almy  v.  Jones,  17  R.  I.  265. 

Wisconsin.  —  McHugh  v.  McCole,  07  Wis 
100. 

4.  Lapse  or  Invalidity  as  to  One  of  Several 
Residuary  Legatees   or   Devisees  -  England  — 
Bagwell  v.  Dry,  1  P.  Wms.  700;  Page  V  Page 
2  P.  Wms.  489;  Humble  v.  Shore,  7  Hare  247- 
Leake  v  Robinson,  2  Meriv.  363;  Skrymsher 
».  Northcote,  I  Swanst.  566;  Peat  v.  Chapman 
1  Ves  542.    See  also  Lloyd  v.  Lloyd,  4  Beav 
231;  In  re  Roberts.  30  Ch.  D.  234 

Alabama.  —  See  Hamlet  v.  Johnson,  26  Ala 
557. 

Connecticut.  —  Bill  v.  Payne,  62  Conn.  140- 
Crum  v.  Bliss,  47  Conn.  592. 

Illinois.  —  See  Hay  ward  v.  Loper,  147  III  41 
affirming  49  111.  App.  53. 

Maine.  -  Stetson  v.  Eastman,  84  Me.  366 

Massachusetts.—  Lombard  v.  Bovden,  5  Allen 
(Mass  249.  See  also  Sohier  v.  Inches,  12 
Gray  (Mass.)  385. 

New  Jersey.  —  Garthwaite  v.  Lewis,  25  N  J 
£q.  35i;  Hand  v.  Marcy,  28  N.  J.  Eq.  so- 
Burnet  v.  Burnet,  30  N.  J.  Eq.  595 

New  York.  —  Hulin  v.  Squires.' 63  Hun  (N. 
V.)  352;  Matter  of  Benson,  96  N.  Y.  502,  48 
Am.  Rep.  646;  Mount  v.  Mount,  (Supm.  Ct 
S>pec.  T.)  3   N.  Y.  Supp.   190;   Beekman  v. 
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A  Revoked  Bequest  or  Devise  of  the  residue  or  a  share  thereof  is  subject  to  the 

'^Wherl^llthe  Property  of  the  Testator  I,  Disposed  of  in  a  Single  Clause  to  one  or  several 

legaTe  s  or  devisees,  the  effect  of  the  death  of  the  donee,  or  of  one  of  the 
beneficiaries,  will  be  the  same  as  if  the  clause  were  a  residuary  one.* 

of  Distributee  Who  Is  Not  Made  a  Legatee  for  Reason,  Given.  -  A  person  who, 
under  the  intestate  laws,  is  entitled  to  a  share  in  a  lapsed  legacy  of  a  portion 
of  the  residue  is  not  prevented  from  taking  by  a  statement  by  the  testator  in 
h  s  wil  ha  while  entertaining  a  feeling  of  love  and  affection  for  such  person 
he  has  not  made  him  a  legatee  under  his  will  on  account  of  his  being  already 
in  receipt  of  a  large  income  from  other  sources. 

d  LEGACY  Charged  ON  Devise.  -  Where  a  legacy  which  is  charged  on 
a  devise  apses  the  legacy  sinks  into  the  devise,  and  the  devisee  takes  the 
fand  f  ee  rom  any  charge  thereon,  for  the  gift  to  him  was  in  the  first  instance 
of  the  whole,  the  gift  being  afterward  modified  or  charged,  and,  the  modifica- 
tion failing,  the  gift  remains  complete  as  at  first. 


Bonsor.  23  N.  Y.  299,  80  Am.  Dec.  269;  Booth 

v    Baptist  Church,  126  N.  Y.  215.    See  also 

Floyd  v.  Barker,  1  Paige  (N.  Y.)  480;  Waring 

v  Waring.  17  Barb.  (N.  Y.)  552. 

North  Carolina.  —  Lindsay  v.  Pleasants,  4 

I  red.  Eq.  (39  N.  Car.)  320. 

Rhode  Island.  —  Church  v.  Church,  15  K.  1. 

138;  Re  Kimball,  20  R.  I.  619. 

Pennsylvania.  —  Gorgas's  Estate,  166  Pa.  bt. 

269,  affirming  3  Pa.  Dist.  360;  Wain's  Estate, 
156  Pa.  St.  194.  affirming  2  Pa.  Dist.  102; 
Lyndall's  Estate,  2  Pa.  Dist.  476,  affirming  32 
W  N  C  (Pa.)  325;  Jones's  Estate,  6  Pa.  Dist. 
783-  Smith's  Estate,  12  Phila.  (Pa.)  138  35 
lea;  Int  (Pa.)  292;  Harland's  Estate,  13  Phila. 
(Pa)  220,  36  Leg.  Int.  (Pa.)  184;  Gray's  Estate, 
147  Pa.  St.  67,  29  W.  N.  C.  (Pa.)  219;  Craig- 
head v.  Given  10  S.  &  R.  (Pa.)  351 ;  Reeds 
Estate,  82  Pa.  St.  428;  Everman  v.  Everman, 
ie  W  N  C.  (Pa.)  417;  Williams  v.  Neff,  52  Pa. 
St  326  (This  was  a  gift  of  the  residue  of 
real  personal,  and  mixed  property.)  See  also 
Woolmer's  Estate,  3  Whart.  (Pa.)  477- 

Virginia.  —  See  Frazier  v.  Frazier,  2  Leigh 

(Va.)  642.  .  „ 

Residue  Bequeathed  in  Certain  Proportions.  — 

Where  a  testator,  having  disposed  of  all  his 
estate  but  certain  specific  property  described  in 
his  will,  bequeaths  such  residue  to  two  per- 
sons in  certain  proportions,  and  the  legacy  to 
one  lapses,  the  other  will  not  take,  although 
to  him  was  bequeathed  the  rest  and  residue  of 
such  residuum.  Hulin  v.  Squires,  63  Ilun(N. 
Y  )  352. 

No  Distinction  Between  Disposition  of  Lapsed 
and  Void  Residuary  Bequest.  —  Gray's  Estate, 
147  Pa.  St.  67,  29  VV.  N.  C.  (Pa.)  2iq. 

Residuary  Appointment  by  One  under  Will  of 
Another  —  Who  Entitled  to  Property  upon  Lapse. 
 A  by  her  will  made  disposition  of  her  prop- 
erty By  a  codicil  she  pave  all  of  her  property 
to  B  giving  to  B  a  right  to  make  another 
will  but  providing  that  "  if  she  does  not,  [my] 
first'  will  will  stand  approved."  B  made  a 
will  appointing  several  as  residuary  legatees, 
and  one  of  such  residuary  legatees  died  before 
B  It  was  held  that  there  was,  as  to  the  share 
of  such  residuary  legatee,  a  failure  to  appoint, 
and  the  amount  which  would  have  gone  to 
such  legatee  passed  to  those  who,  under  the 
will  of  A   were  entitled  to  take  in  default  of 


appointment.    Lyndall's  Estate,  2  Pa.  Dist. 
476,  12  W.  N.  C.  (Pa.)  325. 

A  Contrary  View  appears  to  have  been  asserted 
in  Indiana.  Thus,  a  testator  devised  all  his 
real  estate  to  his  sons,  and  gave  all  his  per- 
sonal estate  to  his  five  daughters,  by  a  clause 
which  the  court  considered  made  the  daughters 
substantially  his  residuary  legatees  Before 
the  death  of  the  testator  one  of  the  daughters 
died  and  the  legacies  to  three  of  the  others 
were  adeemed,  and  the  court  held  that  the 
remaining  daughter  was  entitled  to  the  entire 
personal  estate  of  the  testator,  saying  that  on 
The  death  of  the  one  daughter  her  share  lapsed 
into  the  residuum  and  would  have  gone  to  the 
remaining  legatees  had  nothing  occurred  to 
prevent  eiiher  from  taking  her  share.  Gray 
v.  Bailey,  42  Ind.  349-  „  „ 

1.  Revoked  Bequest  or  Devise.  —  Cresswellv. 
Cheslyn,  2  Eden  123,  affirmed  3  Bro  P.  C. 
(Tomf  ed  )  246;  Wain's  Estate,  156  Pa.  M. 
104  affirming  2  Pa.  Dist.  102;  Riley's  Estate, 
6  Pa.  Dist.  691,  20  Pa.  Co.  Ct.  376.  See  also 
Sykes  v.  Sykes,  L.  R.  4  Eq.  200,  L.  R.  3  Ch. 

3°2  Where  All  Property  Disposed  of  in  a  Single 
Clause.  —  Bill  v.  Payne,  62  Conn.  140;  I  winy 
v  Martin,  90  N.  Car.  643;  Craighead  v.  Given 
10  S.  &  R.  (Pa.)  351-  See  also  Matter  of 
Kimberly.  3  N.  Y.  App.  Div.  170,  affirmed  150 
N.  Y.  90.  .  _ 

3.  Distributee  Not  Made  a  Legatee  for  Reasons 
Given. —  Gorgas's  Estate,  3  Pa-  D|SI-  3<'°. 
affirming  166  Pa.  St.  269. 

4  Lapsed  Legacy  Sinks  into  Devise  on  Which 
Charged  -  England.  -  Cooke  v.  Stationers 
Co.,  3  Mvl.  &  K.  262;  Wright  i-  Row  1  Bro. 
C  C.  61'  Kennell  v.  Abbott,  4  Ves  Jr.  802; 
King  v.  Denison,  I  Ves.  &  B.  260;  Jackson  v. 
Hurlock,  Ambl.  487-  _ 

Canada.  —  Fulton  v.  Fulton,  24  Grant  Ch. 
(U.  C.)  422.  ,  VT  T 

New  Jersey.  —  Macknet  v.  Macknet.  24  N.J. 

E\ew'York.  —  In  re  Smith.  (Surrogate  Ct.)  i  t 
N  Y  Supp.  783;  Hillis  v.  H i His,  16  Hun  (N. 
Y.)  76.  See  also  In  re  Champion,  (Surrogate 
Ct.)  15  N.  Y.  Supt>  7<>8.  .„  ,».„, 

North  Carolina.  —  Woods  v.  Woods,  Busb. 
L.  (44  N.  Car.)  290.  . 

It  is  only  when  a  legatee  by  a  particular 
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Legacies  and  Devises 


Legacy  Excepted  from  Devise  -  Where,  however,  the  legacy  is  excepted  from 
he  devise,  a  lapse  of  the  legacy  does  not  inure  to  the  benefit  of  the  devisee 
for  the  reason  that  he  never  had  a  complete  gift  of  the  whole  interest  1 

e.  Void  Limitation  Over  or  Precedent  Estate  —  The  fact  that  a 
limitation  over  is  void  may  result  in  the  giving  of  an  absolute  title  to  the  first 
beneficiary  »  and  conversely,  the  fact  that  a  precedent  estate  is  void  may  give 
the  remainderman  an  immediate  title.3  '  g 

/.  Gift  of  Proceeds  of  Realty.  -  It  has  been  held  that  a  gift  of  the 
proceeds  of  the  realty  which  lapses  or  proves  to  be  void  devolves  upon  the 
On  fhp  n^°    th,6  •fSIat0^   alth°Ugh  the  wiU  stains  a  residuary  clause.* 

di rerteri  rJ.laU  n  K  T,  beCn  3SSerted  th3t  3  Sift  of  the  Proceeds  of  realty 
directed  to  be  sold  by  the  executors  is  an  express  gift  of  personalty  and 
therefore,  where  such  gift  lapses,  it  will  pass  under  the  residuary  clause^  In 

:'l  'OWur'  °,        Tdem  d°Ctrine  Which  ^cognizes  no  distinction  for  the 
purposes  of  devolution  between  devises  of  realty  and  legacies  of  personalty  it 
is  immaterial  for  the  purposes  of  this  section,  whether  such  a  gift  be  cot 
sidered  as  realty  or  personalty.  g 

^.  Testamentary  Directions  as  to  Devolution.  —  It  is  competent 

oWn^^-^rPr1^  hl  hiS  Wi11  f°r  the  Evolution  of  lapsed  or  or'feit  d 
or  void  legacies,'  but  directions  for  devolution  in  case  of  the  failure  of  gifts 


title  is  charged  with  the  payment  of  a  special 
egacy,  that  he  can  profit  by  the  lapse  of  the 
legacy.  Dougart's  Succession,  30  La.  Ann.  268. 

A  Person  to  Whom  under  a  Will  Is  Given  "  the 
First  Opportunity  "  to  Purchase  Real  Estate  of  the 
testator  "at  such  an  amount  as  will  pay  the 
mortgage  now  existing  thereon  and  the  follow- 
ing  legacies,"  does  not  take  under  the  will  a 
beneficial  gift  of  the  property  charged  with  the 
payment  of  the  mortgage  and  legacies  men- 
tioned, bu!  takes  merely  a  right  to  purchase 
and  therefore  if  one  of  the  legacies  referred  to 
lapses  he  is  not  entitled  to  the  benefit  thereof. 
in  re  Champion,  (Surrogate  Ct)  k  N  Y 
Supp.  768. 

1.  Lapse  of  Legacy  Excepted  from  Devise  Does 
Not  Inure  to  Benefit  of  Devisee  —  England  — 
Kennell  v.  Abbott,  4  Ves.  Jr.  802;  Cooke  v 
Stationers'  Co.,  3  Myl.  &  K.  262;  Gravenor  v 
Hallum.  Ambl.  643.  See  also  King  v  Den- 
lson,  1  Ves.  &  B.  260. 

Neiv Jersey.  —  See  Macknet  v.  Macknet,  24 
N.  J.  Eq.  277. 

New  York.  —  In  re  Smith,  (Surrogate  Ct  ) 
ri  N  Y.  Supp.  783.    See  also  Hillis  v.  Hillis 
16  Hun  (N.  Y.)  76. 

See  also  EXCEPTION,  vol.  11,  p.  554. 

2.  Void  Limitation  Over.  —  Horn  v  Foley  13 
App.  Cas.  (D.  C.)  184;  Moss  v.  Helsley6o 
lex.  426.    See  also  Slade  v.  Patten,  68  Me 
380;  Davies  v.  Steele,  38  N.  J.  Eq.  168;  Robert 
v.  Corning,  89  N.  Y.  225. 

Void  Direction  to  Accumulate  Income.  —  Where 
a  trusi  fund  is  created  and  the  trustees  are  di- 
rected to  pay  a  portion  of  the  income  therefrom 
to  a  specified  beneficiary  and  to  accumulate  the 
remainder  of  the  income  for  ihe  benefit  of  the 
I3?ue  of  the  beneficiary,  to  whom  the  fund 
goes  at  ihe  death  of  the  beneficiary,  and  such 
direction  for  accumulation  is  void,  the  bene- 
ficiary is  entitled  to  the  entire  income.  Bar- 
bour v  De  Forest,  95  N.  Y.  13,  reversing  28 
Hun  (N.  Y.)  615;  Pray  v.  Hegeman,  02  N  Y 
508.  v 

Contrary  Intent  of  Testator.  —  Where  the 
language  of  the  will  is  such  as  to  show  clearly 
that  the  testator  intended  to  give  the  first  bene- 
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ficiary  the  inierest  dining  her  life  only  of  cer- 
tain property,  ihe  failure  of  a  devise  over  afier 
her  death  does  not  enlarge  her  portion,  but  as 
10  that  the  testator  must  be  held  to  have  died 
intestate.  Seiber's  Appeal,  (Pa.  1887)  o  Atl 
Rep.  863. 

3.  Precedent  Estate  Void.  —  Hamlin  v.  Mans- 
field, 88  Me.  131.  See  also  Rochester  Orphan 
Asylum  v.  White,  6  Dem.  (N.  Y.)  201. 

Precedent  Estate  Refused.  —  Where,  under  a 
will,  a  particular  estate  was  given  to  the  widow 
with  a  limiiation  over,  and  the  widow  dissented 
from  the  will  and  had  dower  assigned  to  her 
it  was  held  that  the  estate  passed  to  those  en- 
titled in  remainder  except  so  far  as  the  widow's 
dower  and  distributive  share  in  the  personalty 
were  concerned.  Brown  v.  Hunt,  12  Heisk. 
(Tenn.)  404.  See  also  Adams  v.  Gillespie  2 
Jones  Eq.  (55  N.  Car.)  244;  Holderby  v.  Walker 
3  Jones  Eq.  (56  N.  Car.)  46;  and  the  title  Equi- 
table Election,  vol.  11,  p.  n8. 

4.  Equitable  Conversion  Not  Presumed  Beyond 
Purpose  of  Will.  —  See  the  title  Conversion  and 
Reconversion,  vol.  7,  pp.  477,  478,  notes. 

How  Heir  Takes. —  When  land  is  devised  to 
be  sold,  and  there  is  a  partial  failure  of  the 
puipose  of  the  devisor,  but  there  remains  some 
purpose  of  the  devisor  to  be  answered  by  a 
sale,  then  the  heir  takes  the  benefit  of  the  par- 
tial failure.  He  takes  it,  however,  as  money 
Where  there  is  a  total  failure,  the  heir  takes 
the  land  as  real  estate.  Smith  v.  Claxton  4 
Madd.  484.  See  also  Betts  v.  Belts,  (Supm 
Ct.  Spec.  T.)4  Abb.  N.  Cas.  (N.  Y.)  317. 

5.  Heir  Takes  Though  Wiil  Contains~Residuary 
Clause.  —  John Lon  v.  Ilolifield,  82  Ala.  123- 
Betts  v.  Betts,  (Supm.  Ct.  Spec.  T.)  4  Abb  N* 
Cas.  (N.  Y.)  317. 

6.  Residuary  Legatee  Takes.  —  C re rar  v  Wil- 
liams, 145  HI,  625,  affirming-  44  111.  App.  497- 
English  v.  Cooper,  183  111.  203,  affirming 
Cooper  v.  English,  83  III.  App.  148;  Milwaukee 
Protestant  Home  v.  Becher,  87  Wis.  409.  See 
also  Durour  v.  Motteux.  1  Ves.  321. 

7.  Testator  May  Provide  for  Devolution  —  Con. 
i,ecticut.  —  K\\\  v.  Payne.  62  Conn.  140.  See 
also  Pinney  v.  Newton,  66  Conn.  141. 
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for  certain  specified  reasons  will  not  apply  if  a  gift  fails  for  a  reason  not 
enumerated  by  the  testator.1 

IX  Contracts  and  Compromises  Between  Legatees  and  Devisees.  —  It 

is  entirely  competent  for  legatees  and  devisees  under  a  will  to  enter  into  con- 
tracts with  each  other  in  regard  to  their  respective  interests  under  the  will 
and  where  their  claims  are  conflicting  to  compromise  them.-     1  he  agreement 
of  all  the  legatees  or  devisees  binding  their  respective  interests  is  a  valid  con- 
sideration for  the  agreement  of  each.3 

Agreements  for  Division  of  Property.  -  So  legatees  or  devisees  may  agree  to  any 
division  of  the  property  bequeathed  to  them  that  they  see  fit.4  If  all  the 
legatees  or  devisees  are  of  age,  and  the  agreement  is  not  vitiated  by  fraud 
accident,  or  mistake,  the  division  will  bind  all ;  5  so  if  some  are  minors  and 
they  ratify  it  on  coming  of  age,  all  are  bound,  and  the  title  of  each  to  the 
severalty  so  divided  and  set  apart  is  perfect.6 

A  Clear  Mistake  in  Making  a  Partition  and  Settlement  of  the  estate  of  a  testator  as  to 


District  of  Columbia.—  See  Capron  v.  Capron, 
6  Mackey  (D.  C.)  340. 

Massachusetts.  —  Pollock  v.  Farnham,  156 
Mass.  388. 

New  York.  —  See  Fairchild  v.  Edson,  154  N. 
Y.  iqo,  61  Am.  St.  Rep.  609,  affirming  77  Hun 
(N.  Y.)  298.  n  _ 

South  Carolina.  —  See  Craig  v.  Beatly,  11  i>. 

C 3.r  375* 

Right  of  Substituted  Legatee  Cannot  Be  Divested 
After  Vesting.  —  A  testator  bequeathed  a  sum 
of  money  to  "  The  Children's  Progressive 
Lyceum  connected  with  the  San  Francisco 
Association  of  Spiritualists,"  and  furiher  pro- 
vided that  if,  at  the  time  of  his  death,  the 
association  had  ceased  to  exist,  the  legacy 
should  go  to  the  British  Benevolent  Society. 
The  association  had  ceased  to  exist  at  the  death 
of  the  testator,  but  after  his  death  the  persons 
who  had  constituted  the  old  association  incor- 
porated, under  the  name  of  the  San  Francisco 
Spiritual  Union,  which  received  the  lyceum 
under  its  care.  It  was  held  that  the  right  of 
the  British  Benevolent  Society  to  the  legacy 
became  vested  upon  the  death  of  the  testator 
and  before  the  incorporation  of  the  spiritual 
union,  and  therefore  the  British  Benevolent 
Society  was  entitled  to  the  legacy.  Neil's 
Estate,  Myr.  Prob.  (Cal.)  79- 

1.  Failure  of  Gift  for  Reasons  Not  Enumerated. 
—  Betts  v.  Belts,  (Supm.  Ct.  Spec.  T.)  4  Abb. 
N.  Cas.  (N.  Y.)  317.  „  ,  .  . 

When  Refusal  Equivalent  to  Forfeiture.  —  A 
testator  left  legacies  to  three  charitable  cor- 
porations, but  provided  that  if  the  beneficiaries 
ever  committed  any  act  or  gave  any  support 
to  prohibition,  local  option,  or  any  other 
scheme  for  the  total  suppression  by  law  of  the 
liquor  traffic,  or  committed  any  act  against 
any  person  of  good  moral  character  by  reason 
of  his  being  engaged  in  the  manufacture  or 
sale  of,  or  using  temperately,  such  liquors, 
then  the  legacies  should  be  forfeited  and  void 
and  were  to  be  paid  over  to  the  trustees  of  a 
certain  library.  The  three  charitable  corpora- 
tions, by  vote  of  their  directors,  renounced  the 
legacies  on  the  ground  "  that  they  could  not 
conscientiously  accept  a  legacy  with  such  a 
condiiion  annexed  thereto."  It  was  held  that 
this  renunciation  was  equivalent  to  an  adjudi- 
cated forfeiture  of  the  legacies  and  that  the 
library  was  entitled  to  such  legacies.    White  s 


Estate,  174  Pa.  St.  642,  38  W.  N.  C.  (Pa.) 

136. 

2.  Legatees  or  Devisees  May  Contract  or  Com- 
promise. —  Hatcher  v.  Cade,  55  Ga.  359;  Wil- 
kins  v.  Hukill,  115  Mich.  594;  Stevens  v. 
Clough,  (N.  H.  1900)  47  All.  Rep.  615;  Brews- 
ter v.  Demarest,  48  N.  J.  Eq.  559;  Ford's 
Estate,  185  Pa.  St.  420;  Barber  v.  Westcott,  21 
R.  I-  355;  Carr  v.  Hanckel,  28  S.  Car.  331;  /// 
re  Haynes,  69  Vt.  553.  But  see  Cuthbert  v. 
Chauvet,  136  N.  Y.  326,  reversing  65  Hun  (N. 
Y.)  624,  20  N.  Y.  Supp.  336. 

3.  Consideration  —  Mutual  Promises.  —  Ford's 
Estate,  185  Pa.  St.  420.  See  generally  the 
title  Consideration,  vol.  6,  p.  727. 

All  the  persons  interested  under  a  will  exe- 
cuted an  agreement  that  the  testator's  inten- 
tion  as  expressed  in  the  will  should  be  carried 
out.  The  executors  acted  under  this  agree- 
ment and  closed  up  the  whole  estate,  making 
the  payments  as  required  by  the  will.  Subse- 
quently the  plaintiff,  a  legatee  and  heir-at-law 
of  the  testator,  who  had  signed  the  agreement, 
executed  a  release,  under  seal,  to  the  execu- 
tors, in  which  he  acknowledged  the  receipt  of 
all  he  was  entitled  to  under  the  disposition 
made  by  the  testator  of  his  property.  Upon 
the  faith  of  the  agreement  the  executors  re- 
linquished large  commissions  in  favor  of  the 
plaintiff  and  of  the  other  legatees,  and  such 
other  legatees  expended  moneys  and  incurred 
obligations.  It  was  held  that  the  plaintiff 
could  not  thereafter  maintain  an  action  in 
equity  to  set  aside  as  invalid  a  trust  created 
by  the  will.  Steinway  v.  Steinway,  24  N.  \. 
App.  Div.  104,  affirmed  163  N.  Y.  183. 

4.  Division  of  Property  by  Legatees  and  Devisees. 
—  Wilkins  v.  Hukill,  115  Mass.  594;  Brewster 
v.  Demarest,  48  N.  J.  Eq.  559- 

The  legatees  under  a  will  may  divide  the 
estate  among  themselves  though  the  will  di- 
rects thai  commissioners  appointed  by  the 
ordinary  shall  divide  it.  Hatcher  v.  Cade,  55 
Ga.  359. 

5.  Division  Binding  in  Absence  of  Fraud,  Acci- 
dent, or  Mistake.  —  Hatcher  v.  Cade.  55  Ga.  359; 
Foole  v  Foote,  61  Mich.  181;  Brewster  v. 
Demarest,  48  N.  ].  Eq.  559:  Brenneman's 
Estate,  14  York  Leg.  Rec.  (Pa.)  81. 

6.  Ratification  by  Minors.  —  Hatcher  v  Cade, 
55  Ga.  359.  See  generally  the  title  Infants, 
vol.  16,  p.  255. 
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Of  Claim  by  Legacy. 


its  liability  for  supposed  debts,  is  a  ground  for  opening  mutual  releases  exr 
cuted  by  the  legatees  and  devisees,  provided  the  settlement  was  not  a  con  " 
promise  or  speculation ;  and  it  makes  no  difference  that  it  is  uncertain  whether 
the  mistake  was  one  of  law  or  of  fact.1 

The  Fact  that  a  Legatee  Is  an  Executor  and  Trustee  under  the  will  does  not  preclude 

a   ^w™^  ?'  SatiSfaf 0n  ?f  Claim  by  Le^acy  or  Devise  to  Creditor - 

a   SATISFACTION  Defined.      Satisfaction,  so  far  as  it  relates  to  the  law  of 
egacies  and  devises  may  be  defined  to  be  the  donation  (by  wiH)  of  a  thing 
wi  h  the  intention  that  it  should  be  taken  either  wholly  oY  in  part  in    l  e 
extinguishment  of  some  prior  claim  of  the  donee  *  1 
H.hf  ^TA™MENT  OF  RULE.  -  It  is  a  general  'rule  that  a  legacy  given  bv  a 

ab?PnrV°f  °-  which  is  ^  to  or  greater  than  the^tffa in  the 

absence  of  a  contrary  intention,  to  be  deemed  a  satisfaction  of  the  debt  " 


1.  Gist  v.  Cattell,  Bailey  Eq.  (S.  Car.)  343. 
bee  also  Cocking  v.  Pratt,  1  Ves.  400. 

2.  Ford's  Estate,  r3s  Pa.  St.  420. 

3.  Construction  of  Compromises  and  Other  Agree- 
ments Between  Devisees  and  Legatees.  —  Wilkins 
v.  Hukill,  115  Mich.  594;  Baldwin  v.  Vreeland 
43  N.  J.  Eq.  446;  Gist  v.  Cattell,  Bailey  Eq' 
(b.  Car.)  343;  In  re  Haynes,  69  Vt.  553 

4.  Definition.  —  Harris  v.  Rhode  Island 
Hospital  Trust  Co.,  10  R.  I.  3i3;  Sullivan  v 
Latimer,  38  S.  Car.  158. 

Ademption  Distinguished.  —  See  the  title 
Ademption  of  Legacies,  vol.  i,  p.  610. 

Election.  —  See  the  title  Equitable  Elec- 
tion, vol.  II,  p.  63. 

Performance  Distinguished.  —  "  Satisfaction 
supposes  intention;  it  is  something  different 
from  the  subject  of  the  contract,  and  substi- 
\*rUd  for  It;  and  the  question  always  arises 
Was  the  thing  done  intended  as  a  substitute 
for  the  thing  covenanted?  a  question  entirely 
of  intent;  but  with  reference  to  performance 
the  question  is.  Has  that  identical  act  which 
the  parly  contracted  to  do  been  done  ?  "  Per 
Plumer,  M.  R.,  in  Goldsmid  v.  Goldsmid  1 
Swansi.  2H.  See  also  Matter  of  Sherman, 
(Surrogate  Ct.)  24  Misc.  (N.  Y.)  65. 

Performance  —  In  Case  of  Intestacy.  —  Where  a 
man  having  covenanted  to  leave  a  certain  sum 
to  his  wife  has  died  intestate,  and  she  has 
taken  under  the  statute  of  distributions  a  sum 
equal  to  or  greater  than  the  sum  covenanted 
to  be  paid,  the  obligation  of  the  covenant  is 
performed.  Garthshore  v.  Chalie,  10  Ves.  Jr  1 
5.  General  Rule  as  to  Satisfaction  —  England 
—  Nicholls  v  [udson.  2  Atk.  300;  Richardson 
v.  Creese,  3  Atk.  65;  Gaynon  v.  Wood.  1  Dick 
331;  In  re  Horlock.  (1895)  I  Ch.  516;  Adams 
v    Lavender    M'CIel.  &    Y.  41  ,■  Fowler 
Fowler,  3  P.  Wms.  353;  Mathews  v.  Mathews 
2  Ves.  635.  ' 

Canada.  —  Cole  v.  Cole,  5  U  C  Q  BOS 
744- 

..Keat™ky-  —  £\™&  v.  Clinkinbeard,    8  B 
Mon.  (Ky.)  397,  48  Am.  Dec.  397. 

,^{Vyland'  ~  Edelen  »•  Dent,  2  Gill  &  I 
(Md.)  185.  J' 

Massachusetts.  —  Allen  v.  Mervvin,  121  Mass 
378;  Strong  v.  Williams,  12  Mass.  391. 

New  Jersey.  —  Adams  v.  Adams,  55  N  J 

18  C.  of  L.-49  "769 


Eq.  42;  Russell  v.  Minton,  42  N.  J    Eq  i2v 
Rusling  v.  Rusling,  42  N.  J.  Eq.  594;  Heisler' 
v.  Sharp,  44  N.  J.  Eq.  167.    See  also  Petrie  v 
Voorhees,  iS  NT.  J.  Eq.  285. 
New  York.  —  Reynolds  v.  Robinson,  82  N 

w  I0?'  11  A,m"  Rep-  555  ;  Williams  v.  Crary,  4 
Wend  (N.  Y.)  443,  5  Cow.  (N.  Y.)  368.  See 
also  Matter  of  Somerville,  2  Connoly  (N  Y  ) 
86;  Caulfield  v.  Sullivan,  85  N.  Y.  153  affirm- 

uf  2I  ^UnJN"  Y-)  227 •  Williams  v.  Crary,  4 
Wend.  (N.  Y.)  444.  >  * 

North  Carolina.  —  Perry  v.  Maxwell,  2  Dev 
Eq.  (17  N.  Car.)  488. 

Pennsylvania.  —  Byrne  v.  Byrne  3  S  &  R 
(Pa.)  54,  8  Am.  Dec.  641;  In  re  Thompson  2s 
Pmsb.  Leg.  J.  N.  S.  (Pa.)  120. 

mode  Island.  —  Harris  v.  Rhode  Island 
Hospital  Trust  Co.,  10  R.  I.  313, 

Vermont.  —  Newel  v.  Keith,  11  Vt.  214. 

Virginia.  —  Crouch  v.  Davis,  23  Gratt 
(Va  )  62. 

The  Rule  Was  Stated  in  the  Leading  Case  of 
Talbot  v.  Shrewsbury,  Prec.  Ch.  394,  as  follows- 
if  one  being  indebted  to  another  in  a  sum 
of  money,  by  his  will  gives  his  creditor  a  sum 
ot  money  as  great  as  or  greater  than  the  debt 
without  taking  any  notice  at  all  of  the  debt 
this  shall  nevertheless  be  in  satisfaction  of  the 
debt  so  that  the  creditor  shall  not  have  both 
the  debt  and  the  legacy." 

Other  Statements  of  the  Rule. —  Where  a 
legacy  is  given  to  a  creditor  and  is  equal  to  or 
greater  in  amount  than  the  existing  debt  and 
is  of  the  same  nature  with  the  debt,  where  it 
is  certain  and  not  contingent,  and  where  no 
particular  motive  is  assigned  for  the  gift  the 
legacy  will  be  deemed  a  satisfaction  of'  the 
debt.    Fetrow  v.  Krause,  61  111.  A  pp.  238. 

A  Testator  Being  Indebted  to  His  Wife  be- 
queathed her  a  sum  exactly  equal  to  the 
amount  of  his  indebtedness  to  her  It  was 
held  that  he  intended  the  legacy  to  be  in  satis- 
faction of  the  indebtedness,  and  having  paid 
the  debt  in  his  lifetime,  the  legacy  was 
adeemed  and  the  widow  was  not  entitled  to  it 
In  re  Fletcher,  38  Ch.  D.  373.  ■ 

Satisfaction  of  Annuity  —  Where  Legacy  J  r- 
cuds  Annuity.  —  Where  a  testator  being  in- 
debted for  an  annuitv  bequeaths  to  the  annui- 
tant an  annuity  in  excess  of  the  annuity  for 
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Reason  of  Rule.  -  The  rule  is  founded  on  the  presumption  that  such  was  the 

^^Vi^-T^Les  the  same  effect  as  if  the  testator's  intention  had 

X™u^The  rule  is  of  equitable  origin,*  and  is  available  only  in  a 

C°T  Rule  'one  of  Construction -(i)  Intention  of  Testator  Governs.  - 
The  rule  is  merely  a  rule  of  construction,5  giving  rise  to  a  presumption,  ana 
vSds  to  tiS  ntention  of  the  testator  when  otherwise  ascertainable.  The 
I  tendon  of  the  testator  must  prevail  in  all  cases.«  A  legacy  is  not  a  «t» 
action of  the testator's  debt  unless  such  intention  is  evidenced  by  the  lan? 
Laaae  of  the  will  or  fairly  to  be  inferred  from  the  circumstances  of  the  case  ' 
henfe  the  rate  is  not  to  be  applied  in  cases  where  the  language  of  the  wil 
excludes  the  inference  that  the  testator  intended  that  the  testamentary  gift 

Sht)d  S;^:P-A5,  ^r  instance,  where  a  particular 

^^^^^^^^^^ 
rhewTll for  the  payment  of  the  testator's  "debts  and  legacies    or  his  debts. 


which  he  is  indebted,  the  legacy  will  be  decreed 
a  satisfaction  of  the  indebtedness.  Graham 
v.  Graham,  i  Ves.  263.  . 

Where  Legacy  Exactly  Equals  Annuity.  —  A 
testator  being  obligated  to  pay  his  wife  two 
annuities  aggregating  fourteen  pounds  be- 
queathed her  fourteen  pounds  per  annum  dur- 
ing her  life,  nothing  being  said  as  to  the 
obligation.  It  was  held  that  the  bequest  was 
a  satisfaction  of  the  obligation.  Brown  v. 
Dawson,  2  Vern.  498. 

Where  Time  of  Payment  Is  the  Same.  —  A 
testator  by  separation  deed  covenanted  to  gi^e 
his  wife  an  annuity  for  life  payable  at  a 
certain  lime;  by  his  will  he  bequeathed  to  her 
an  annuity  of  exactly  the  same  amount,  pay- 
able at  the  same  time  as  that  specified  in  the 
deed  of  separation.  This  was  held  to  be  a 
satisfaction  of  the  obligation  created  by  the 
deed.    Atkinson  v.  Litllewood,  L.  R.  18  t-q. 

1.  Reason  of  Kule.  —  Van  Riper  v.  Van  Riper, 
2  N.  J.  Eq.  1.  ^ 

2.  Effect  of  Rule.  —  In  re  Fletcher,  38  Ch.  D. 

*1  7  7 

Z.  Rule  of  Equitable  Origin.  —  Strong  v.  Wil- 
liams, 12  Mass.  391. 

4  Rule  Available  Only  in  Court  of  Equity.  — 

Cloud  v.  Clinkinbeard,  8  B.  Mon.  (Ky.)  397,  48 

Am.  Dec.  397.  _.  „ 

6.  Rule  of  Construction. —  Van  Riper  v.  Van 
Riper,  2  N.  J.  Eq.  1;  Cole  v.  Cole  5  U.  C.  Q. 

B  Contention  Controls.  —  Goldsmid  v.  Gold- 
smid  1  Swanst.  211;  Morris  v.  Simpson,  3 
Houst.(Del.)  568;  Strongs.  Williams,  12  Mass. 
391;  Rusling  v.  Rusling,  42  N.  J.  Eq.  594; 
Sheldon  v.  Sheldon,  (Supm.  Ct.  Gen.  T.)  11  N. 
Y.  Supp.  477.  affirmed  133  N.  Y.  1;  Van  Sloo- 
ten  v.  Wheeler,  66  Hun  (N.  Y.)  632.  21  N.  Y. 
Supp.  336-  Boughton  v.  Flint,  74  N.  Y.  476; 
Williams  v.  Ciary,  4  Wend.  (N.  Y.)  443;  Perry 
v.  Maxwell,  2  Dev.  Eq.  (17  N.  Car.)  488. 

7.  Intent  Must  Appear  by  Language  or  by  Fair 
Inference.  —  Sheldon  v.  Sheldon,  (Siipm.  Ct. 


Gen.  T.)  11  N.  Y.  Supp.  477,  affirmed  133  N. 
Y.  1.    See  also  Morris  v.  Simpson,  3  Houst. 

Where  a  Testator  Devises  Land  to  One  to  Whom 
He  Is  Bound  by  Covenant  to  Pay  a  Certain  Sum, 

either  in  his  lifetime  or  by  his  will,  in  value 
equal  to  the  amount  which  he  has  covenanted 
to  pay,  and  by  his  will  gives  all  the  rest  of  his 
property  to  a  child,  if  the  laking  by  the  creditor 
of  the  testamentary  gift  in  addition  to  the 
claim  would  deprive  the  child  of  all  benefit 
under  the  will  it  will  be  presumed  that  the  testa- 
tor intended  that  the  creditor  should  take  the 
devise  in  satisfaction,  and  the  creditor  must 
elect  as  to  which  he  will  take.  Hunter  v. 
Bryant,  2  Wheat.  (U.  S.)  32. 

8.  Caldwell  v.  Kinkead,  1  B.  Mon.  (Ky.)  228; 
Reynolds  v.  Robinson,  82  N.  Y.  103,  37  Am. 

9^  Motive  Expressed.  —  Chancey's  Case,  1  P. 
Wins.  408;  Glover  v.  Hartcup,  34  Beav  74; 
Ilardingham  *.  Thomas,  2  Drew.  353,  23  L.  J. 
Ch  910-  Cloud  v.  Clinkinbeard,  8  B.  Mon. 
(Ky  )  397,  48  Am.  Dec.  397;  Harris  v.  Rhode 
Island  Hospital  Trust  Co.,  10  R.  I.  313;  Newel 
v.  Keith,  11  Vt.  214. 

Hence,  where  a  testator  stated  that  certain 
provisions  made  in  his  will  were  to  be  in  lieu 
of  dower,  his  benefactions  cannot  be  deemed 
to  have  been  intended  in  payment  of  his  in- 
debtedness to  his  widow.  Boughton  v.  Flint, 
74  N.  Y.  476;  Harris  v.  Rhode  Island  Hospital 
Trust  Co.,  10  R.  I.  313-  _ 

10.  Direction  to  Pay  Debts  and  Legacies  ling- 
land.  —  Glover  v.  Hartcup,  34  Beav.  74; 
Tefferies  v.  Michell,  20  Beav.  15;  Hales  v. 
Darell,  3  Beav.  324,  10  L.  J.  Ch.  10;  Horlock 
v  Wiggins,  39  Ch.  D.  142;  Rowe  v.  Rowe.  2 
De  G.'  &  Sm.  294.  17  L.  J.  Ch.  357.  "  Jur  909; 
In  re  Huish,  43  Ch.  D.  260;  Hassell  v.  Hawk- 
ins, 4  Drew.  46S;  Devese  v.  Pontel,  I  Cox  Ch. 
i8S-  Fitzgerald  v.  Coote,  Wall  Lyn.  297;  Rich- 
ardson v.  Greese,  3  Atk.  65;  Chancey's  Case, 
1  P  Wms.  409;  Field  v.  Moslin,  2  Dick.  543; 
Cole  v.  Willard,  25  Beav.  572;  Buckley  v. 
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But  where  the  direction  to  pay  debts  is  limited  to  certain  creditors  creditors 

not  affected,  but  their  debts  wil?  be  deemed 
to  oe  satisfied  by  legacies  given  to  them  1 

donee  may  Saennd^th!»nCfaCti°°  "  "°'  '°  " 
(5)  Where  Testator  Is  Mistaken  as  to  Amount  of  Indebtedness  —  But  if  the 
testator  by  mistake  recites  the  indebtedness  owing  by  him  to  &  less  than  he 

SS^116^  'f^^'!15  a  SUm  IeSS  than^he  actually  due 

wherelt  appears thltT^l  7^  ^  T^P^^  testamentary  benefits! 
rUch  addition^n^  >•  testator  intended  that  the  beneficiary  should  enjoy 
?n  Vht  ?  benefactions  in  addition  to  his  claim,  the  beneficiary  is  entitled 

to  the  true  amount  thereof  together  with  the  independent  benefaTtioi^ 


M-rKfVS1"  R-  o  544;  Adams  Lavender, 
t      xt  r.     **•    But  see  Edmunds  v.  Low 
3  Jur.  N  S.  508,  which  holds  that  a  direction 
to  pay  debts  does  not  prevent  the  application 

■  a  I  V°  fS  t0  rebut  the  Presumption 
raised  thereby;  that  it  is  merely  an  element  to 
be  considered  in  arriving  at  the  testator's  in- 
tennon.  This  case  is  disapproved  in  In  re 
Huish,  43  Ch.  D.  260. 

Canada.  —  Cole  v.  Cole,  5  U.  C.  Q.  B  O.  S. 
744* 

Jllinois.—  Fetrow  v.  Krause,  61  111.  Apr.  238 
Kentucky  _  Cloud    v.  Clinkinbeard,  8  b' 
Mon.  (Ky.)  397,  48  Am.  Dec.  397 

(\Id)ltn(*'  ~ EdeIei?  V'  Dent'  2  Gi"  &  J- 
tete-Smith   ...    Smith,   1  Allen 
(Mass.)  120;  Strong  v.  Williams,  12  Mass.  301 

T  p  ^o'^r-  Van  R'Per  v.  Van  Riper,  2  N 
J.  Eq.  1;  Rusling  v.  Rusling,  42  N.  ].  Eq.  594- 

?  Arn^'  M^'  £4  N'  J-  E1-  l67!  'Deichman 
N  if'  49  N-  Jc  Eq",I06;  Ro^ers  Hand,  39 
N.  J.  Eq.  270.  See  also  Russell  v.  Minton  42 
N.  J.  Eq.  123.  '  H 

New  York.  —  Boughton  p.  Flint,  74  N  Y 
476:  Reynolds  v.  Robinson,  82  N  Y  103  « 
Am.  Rep  555;  Fort  v.  Gooding,  9  Barb.  (N. 
Y.)37i;  Eaton  v.  Benton,  2  Hill  (N.  Y.)  576 
See  also  Williams  v.  Crary,  4  Wend  (N  Y  i 
443-  '  v  ; 

North  Carolina.  —  Perry     Maxwell,  2  Dev 
bq.  (i 7  N.  Car.)  488. 

Rhode  Island.  —  Harris    p.    Rhode  Island 
Hospital  Trust  Co.,  10  R.  I  313 

Smith,  4  Madd  331,  It  was  held  that  a  bequest 
of  a  sum  equal  to  the  amount  which  the  testa- 

ton^rn C°^enan/ed  '-n^is  mar"age  settlement 
to  pay  to  his  wife  within  six  months  after  his 
decease  was  a  satisfaction  thereof,  the  legacy 
being  payable  within  three  months,  though 
the  testator  had  directed  the  payment  of  his 
debts  on  the  ground  that  the  covenant  was 
not  a  debt  in  the  sense  in  which  the  testator 
Ixad  used  the  term.  This  case  was  disapproved 
n  Co  e  v  Willard  25  Beav.  572.  and  over. 
ruUdin  Glover  v.  Hartcup,  34  Beav.  74. 

distinction  Between  Directions  to  Pay  "  Debts  " 
and  Debts  and  Legacies."  —  In  /«  ,,  Huish,  43 
Ch.  D.  260,  Kay,  J.,  denies  the  attempted  dis- 

El  *nT,n  l\  "Se  °f  Edm^  Lowe  3 
Kay  &  J.  318,  between  the  effect  of  a  direction 
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to  pay  debts  and  a  direction  to  pay  debts  and 
legacies.    See  also  Dawson  v.  Dawson  L  R 
4  Eq.  504. 

The  Absence  of  a  Direction  to  Pay  Debts  is  no 

indication  that  the  testator  intended  a  bequest 
to  be  in  satisfaction  of  a  debt  owing  by  him 
since  all  the  testator's  estate  is  liable  by  law 
for  the  payment  of  his  debts.    Byrnes  Byrne 
3  S.  &  R.  (Pa.)  54,  8  Am.  Dec.  641. 

1.  Direction  to  Pay  Designated  Creditors  — 
Effect  as  to  Others.  —  Ward  v.  Coffield  1  Dev 
Eq.  (16  N.  Car.)  108. 

2.  Legacy  in  Terms  a  Satisfaction  of  Debt  — 
Farnham  v.  Barker,  14S  Mass.  204;  Russell  v 
Minton   42  N.  J.  Eq.  123;  Matter  of  Thomp- 

Ct.  Gen.  T.)  1  N.  Y.  Supp.  687;  Vandevort  v. 
Vandevort,  (Supm.  Ct.  Gen.  T.)  1  N  Y  Supp 
736;  Foster  v.  Easton,  (Supm.  Ct.  Gen.  T.)  2 
N.  Y.  Supp.  772. 

_  A  tesiator  gave  to  his  wife,  to  whom  he  was 
indebled,  a  legacy  in  excess  of  the  amount  of 
his  indebtedness,  and  declared  that  the  same 
was  to  be  in  lieu  of  dower  and  of  "  any  other 
claim  '  which  she  might  have  against'his  es- 
tate. It  was  held  thai  the  legacy  was  a  satis- 
faction of  his  indebtedness.  Ruslinjr  r  Rus- 
hng, 42  N.  J.  Eq.  594. 

3  Legacy  Declared  Not  a  Satisfaction  of  Debt 
—  Harris  v.  Rhode  Island  Hospital  Trust  Co  ' 
10  R.  I.  313. 

4.  Mistake  as  to  Amount  of  Debt  —  Under-Esti- 
mate.— -  A  testator  bequeathed  to  one  to  whom 
he  was  indebted  an  annuity,  and  then,  reciting 
the  amount  of  his  indebtedness  to  the  bene 
hciary  at  a  sum  less  lhan  the  amount  due  be- 
queathed such  sum  in  payment  of  the  debt'  It 
was  held  that  as  it  appealed  that  the  testator 
was  mistaken  as  to  tl.e  amount  of  his  indebt- 
edness, the  beneficiary  was  entitled  to  the  full 
amount  of  the  indebtedness  and  the  annuity 
Clarke  v.  Guise,  2  Ves.  617. 

A  testator  bequeathed  to  one  to  whom  he 
was_  indebted  a  sum  less  than  the  amount  of 
the  indebtedness,  and  declared  it  to  be  in  full 
satisfaction  of  the  indebtedness.  It  was  held 
that  though  the  statute  of  limitations  had  run 
against  the  debt,  the  testator  was  mistaken 
as  to  the  amount  of  the  indebtedness  and  in- 
tended to  make  provision  for  the  whole  sum 
and  that  the  same  should  be  paid.  Gofton  v 
Mill,  2  Vern.  141. 
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Satisfaction.  1 .j 

is       «f»«  trcr&S  ?V  « ".f^T.M 

(Oj  cxprim  i  ,  f  tu    lpaacies  provided  for  in  nis  win 

^^.^W&r^S&Voa™  intended  as  a 

a"d  ,n  m  S  SC  REGARDED  WITH  FavoZ  -  Th'e  rule  that  a  legacy  given 

tion  to  enforce  it.    Consequent  y  very  *  B       ,  operation  will  not  be 

^^oVS^eS^cJff^  exactly^  it,  and  then 

!.  over-Estimate  of  Debt.  -  Shadbolt  ,  Van-  Powell  I Z 

derplank,  29  Beav.  405:   Whufie  d       Clem-  ^^J^SS,  2  Dev.  &  B.  Eq.  (2=  H. 

ment   I  Meriv  402,  15  Rev.  Rep.  143-        „.  2?  \~1 

8.  Direction  to  Pay  Debt,  When  Testator  Is  Mis-  Car.)  06.  _        w  _  N  jchol)s 

taken  as  to  Amount.  -  A  testator  directed  the         7.  Rule  Not    *  Richa^dson  Greese, 

payment  of  his  debts  "  including  a  debt  of  v  2  *  ,,3Horlock.  (1895)  1  Ch.  516; 

£300  owing  by  me  to  my  da "8hter-      ^  a  Ciomp'ton  V.  Sale,  1  Eq.  Cas.  Abr.  205,  par.  9; 

matter  of  fact  he  was  indebted  to  hi,  daughter  L  ompton,    Liu'lewoodi  L.  R.  18  Eq.  595; 

only  in  the  sum  of  £150.  .  t  was  held  that  he  Atkinson  M'Clel.  &  Y.  41;  East- 

dauehter  was  only  entitled  to  the  actual  Adan1*  v:„L  ,  P  Wms.  613:  Mathews  v. 
amott  of  her  claiL    Wilson  „   Morley   46      wood  "  ™£     *  Wainwnght, 

L.  J.  Ch.  790,  5  Ch.  D.  776,  36  L.  T.  N.  S.  731.      Maine  Hinchcliffe  r.  Hinchchffe.  3 

2=,  W  R.  690.  v«  Tr  con-  Thvnne  v.  Glengall,  2  H.  L.  Cas. 

3  Le-acy  to  One  Creditor  in  Express  Satisfac-      Ves.  Jr.  529.  mvnn 

is'itefssw^n  i^r--Edelen  *• Dem- 5  Gi" s  - 

Benton,  a  Hill  (N.  Y.)  576.  ,    fl.  m  {„  ^\rew  Jersey  — Van  Riper  v.  Van  Riper,  2  N. 

4.  One  of  Several  Legacies  Express  y  Given   n        ^W^R^sell  v.  Mimon,  42  N.  J.  Eq.  123; 

Satisfaction  of  Debt.  -  Wallace  v.  Pomfret,  11  jiei^'er  j,  Sharp,  44  N.  J.  Eq.  167;  Deichman 

Vt  feSft-  on  Executors  (7th  Am.  ed.,  vol.  g  Arndt,  49  N.  J-  Eq-  .06;  Rogers-,  Hand.  39 

2'  ftS  a  testator  devises  to  one  .0  whom  he  ' JT«  ^  -  *aton ^ Tend^.  S) 

U  bound  to  pay  an  annuity,  land  of  a  yearly  Y.)  570,    "'/"','  6g 

value  "ess  in*  amount  than  the  amount  of  the  443-  5 ;  Cow .  (N  J  .)J<*            ^         =  ^ 

annuity  which  he  was  bound  10  pay,  such  de-  Nor ML  arottn, a. 

M  £  dcecd  .  -  \ ,' L —  Byrne  By..c.  3  S.  &  R- 
the  land  devised.    Eastwood  ».  Vmke,  2  P. 

TJa-  -  ~»  J'.^.^oS^"- App' 23S:  ** 

Legacies. -Chancey's  Case,  1  P.  Wms.  40B      ton  Volume  XV11I. 
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only  when  a  contrary  presumption  cannot  be  drawn  from  the  will  « 

courts  withEX°f,T°  lH  ^^-The  dissatisfaction  of  the 

courts  with  the  rule  and  their  disposition  to  evade  its  aunlication  ha*  mvln 

rthe°SlUfy0-CaIled  eXCepti°"S  t0  thG  rUle'  whl^i^^'SffiS 

timfslTen  o7  «  rt^T*  °f  [he  has  Siven  rise  to  what  »  some- 

times  spoken  of  as  the  modern  rule  -  that  a  legacy  shall  not  be  deemed  a 

satisfaction  of  a  pre-existing  debt,  unless  it  appears  to  have  been  the  mten 
tion  of  the  testator  that  it  should  so  operate.*    This  so-called  modern   u  e  l" 
based  on  the  principle  that  prima  facie  whatever  is  given  by  a  wilHs  "tended 
as  a  bounty  and  not  a  payment.*    It  is  apprehended,  however  that  the  onlv 
modern  feature  of  the  so-called  modern  rule  is  its  expression  since  from  the 
first  the  courts  sought  to  ascertain  the  testator's  intention  and  give  effect  to 
it.    The  exceptions  are  and  always  have  been  a  part  of  the  rule  and  necessa rv 
to  its  accurate  statement.    The  fact  that  refusal  to  apply  a  legacy  in  £Sfe7 
.on  of  a  debt  results  in  giving  the  beneficiary  a  greater    S  "on  of the 
testator  s  estate  than  falls  to  other  beneficiaries  in  the  same^l is not  a 
sufficient  reason  for  construing  the  legacy  as  a  satisfaction  where  the  circum 
stances  of  the  case  present  any  of  the  exceptions  to  the  ruk  ■ '    On  the ^  other 
hand  the  fact  that  the  testator  had  given  equal  sums  to  each  of  the  members 
of  a  class  who  were  the  natural  objects  of  his  bounty,  has  been  held  to  oredude 
the  presumption  that  the  legacy,  being  larger  than  the  amount  of  his  indebted 
to  them""6  °f  th£m'  Sh°Uld'  "  t0  them'  b£  a  -tisfaction  of  his  ESSS^ 
(2)  Based  on  Nature  of  Indebtedness  -  (a)  When  Demand  Is  Unliquidated  -  The 
presumption  does  not  apply  where  the  indebtedness  which  it  7s  claimed  is 
satisfied  by  the  legacy  is  unliquidated  7  claimed  is 

(b)  ^^  f^^-^^  is  not  to  be  deemed  a  satisfaction 
contingent  «  ^  eXeCUtl°n  °f  the  wU1   the   indebtedness  was 

f  r3  ,WhTe        18  C,ontracted  Subsequently  to  Execution  of  Will.  —  When  the  debt  is  con 
TAZ  7qTlll  t0  tbe™ki»S  of  the  will,  the  rule  does  not  apply  • 
Cd)  Debts  for  Trust  Funds.  -  The  presumption  that  a  legacy  given  by ythe  tes- 

■iterSl™«a\K!™'  "£T  ^   V"  pV'f  »                  a         existing  in  an  open 

2.  Rule  Subject  to  Well-established  Exceptions  fr ,  T  ^  accou"t,  because  the  testator 
-Perry  v.  Maxwell,  2  Dev  Ec  [,,  N  !  2  ,UC,h  &  CaSe  f  not  suPP°sed  to  know  how 
488.                                          q-  U7  N-  Cai-^  <hj  balance  stands,  and  whether  the  legatee  is 

3.  Modern  Rule. -Smith  v  Smith  1  Allen  w  CredU°r,^,  "ot-  RawIins  v.  Powel,  r  P. 
(Mass.)  120;  In  re  Morev  (S  ,pm  C  '  Gen  JL    hT1  W,lllal?s      Crary-  5  Cow.  (N.  Y.) 

(N.  Y.)  443,  Clarke  „.  Bogardus,  „  Wend.  (N.         8  Contingent  DeVtsV-  Ada-  ^Lavender 

4.  Foundation  of  Modern  Rule  -  Presumntion  (li  \  \  Wllliams  v:  CrarV.  4  VVend.' 
of  Intended  Bounty.  -  Eastwood  v.  Vinke *  P           Car  S         *  3  ^  Eq"  ('7 

s2s  ^kmSs^^te;  lass>i9;i  /vDr  ir^d  After  Executi°»  * 

Morey.  (Supm.  Ct.  Gen.  T    ,NY     1    R        England.-  Le  Sage  v.  Coussmaker,  1  Esp.  187; 

5.  Deichman  z/.  Arndt,  40  N  T  Fa  ro6  Cran.ner's  Case,  2  Salk.  508;  Rawlins  I 
6  Equal  Legacies  to  Nat^Ob  ects'of  Bounty      JlwnS    t!™5'  29?r  Chancey;s  Ca^.  *  P- 

-  Crouch  ».  Davis,  23  Gratt  fVa  )  62  r     ?'  4  V Th?mas  »•  Rennet,  2  P.  Wms.  343; 

7.  Unliquidated  Demands.  -  i  S  Jt,  Couss  A*       7  Fowler'  3  ?•  Wms.  353. 

make,,  t  Esp  187;  Van  Riparian  R^er?  1  ~  He.sler       Sharp.  44  N.  J. 

?^*^-^?15br^r8yN?YN-iEJ;     (N^^-WilIi-S       ^ary,  4  Wend. 

133  N.  Y.   r;  Gilli'am  v  Brown  _  Sullivan  R  Latimer,  38  S. 

Miss.  641  '  *J  ■ 

Open  Account.  -  The  rule  has  never  been  ap-     62^*™*'  ~  Cr°UCh     DaViS'  23  Gfatt-  (VaJ 
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tator  to  one  lo  whom  he  indebted,  was  intended  by  him  to  be  in  satisfaction 
of  his  indebtedness,  does  not  apply  to  an  indebtedness  for  trust  funds.* 

Bebts  Evidenced  by  Negotiable  "instruments.  -  A  presumption  of  mtendec satis- 
faction never  arises  where  the  debt  is  on  a  commercia  instrument  capable  of 
transfer  by  the  legatee  to  a  stranger  in  the  lifetime  of  the  testator.* 

U)  Based  on  Nature  of  Donation  -  (a)  In  General.  -  A  bequest  which  is  not 
in  every  way  as  beneficial  as  the  demand  of  the  beneficiary  Will  not  be  deemed 

"  %*i£ZnL  tHaa  Debt.  -Hence  the  presumption  of  satisfaction  does  not 
arise  where  the  amount  given  by  the  will  is  less  than  the  amount  of  the 
indebtedness,  even  as  a  satisfaction/™?  tanto. 

(c)  Legacy  and  Debt  of  Different  Nature.  -  The  rule  does  not  apply  where  the 
debt  and  legacy  are  of  a  different  nature,  as  to  the  subject-matter,'  or  extent 


1.  Trust  Funds.  —  Taylor  v.  Taylor,  4  Jur. 
N  S.  1218;  Tompson  v.  Wilson,  82  III.  App. 
29-  Van  Riper  v.  Van  Riper,  2  N.  J.  Eq.  I. 

Hence  where  a  husband  has  possession  of, 
or  has  converted,  his  wife's  separate  property, 
a  legacy  to  her  exceeding  in  amount  the  value 
of  the  property  held  in  trust  will  not  be 
deemed  in  satisfaction.  Taylor  Taylor,  4 
Jur  N  S.  1218.  Compare  Harris  v.  Rhode 
Island  Hospital  Trust  Co.,  10  R.  I.  313- 

2.  Negotiable  Instruments.  —  Carr  v.  fcasta- 
brooke,  3  Ves.  Jr.  561;  Schoenberg's  Estate, 
17  Pa.  Co.  Ct.  488. 

3.  Conditional  Legacy  —  Not  a  Satisfaction.  — 
Mathews  v.  Mathews,  2  Ves.  635;  Strong  v. 
Williams,  12  Mass.  391. 

Bequest  Must  Be  as  Beneficial  aa  Demand.  —  A 
bequest  of  £20  per  annum,  nothing  being  said 
as  to  taxes,  is  not  a  satisfaction  of  an  obliga- 
tion to  pay  £20  per  annum  free  of  taxes.  At- 
kinson v.  Webb,  2  Vern.  478, 

A  bequest  of  an  unsecured  annuity  to  the 
testator's  wife  will  not  be  deemed  a  satisfaciion 
of  a  rent  charge  secured  on  the  testator's  real 
estale  though  the  annuity  be  for  a  greater 
amount.    Wood  v.  Wood,  7  Beav.  183. 

Where  a  legacy  is  the  same  in  amount  as 
the  debt  it  will  not  be  deemed  a  satisfaction 
in  the  absence  of  proof  that  the  intention  of 
the  testator  was  that  it  should  be,  if  the  legacy 
is  to  be  paid  on  lerms  less  advantageous  to 
the  creditor  than  the  terms  on  which  the  debt 
is  payable.    Stone  v.  Pennock,  31  Mo.  App. 

54The  rule  applies  only  in  cases  where  the 
legacy  is  in  every  respect  as  beneficial  to  the 
creditor  as  was  his  debt.  Schoenberg's  Estate, 
17  Pa.  Co.  Ct.  488. 

4  Legacy  Less  than  Debt  —  England.  —  Oee 
v  Liddell,  35  Beav.  621;  Stanway  v.  Styles,  2 
Eq.  Cas.  Abr.  355-  par.  21;  Adams  v.  Laven- 
der M'Clel.  &  Y.  41:  Graham  v.  Graham,  1 
Ves.  263;  Cranmer'sCase.  2  Salk.  508;  Minuel 
v.  Sarazine,  Mosely  295. 

Illinois.  —  Fetrow  v.  Krause,  61  111.  App.  238. 

f0wett  _  Huston  v.  Huston,  37  Iowa  668. 

Kentucky.  —  Cloud  v.  Clinkinbeard,  8  B. 
Mon.  (Ky.)  397.  48  Am.  Dec.  397- 

Maryland.  — O wings  v.  Owings,  I  Har.  &  O. 
(Md.)  484: 

Massachusetts.  —  Strong  v.  Williams,  12 
Mass.  391. 

Mississippi.  —  Gilliam  v.  Brown,  43  Miss  641. 
New  Jersey.  —  Rusling  v.  Rusling,  42  N.  J. 
Eq.  594- 


New  York.  —  Reynolds  v.  Robinson,  82  N. 
Y.  103,  37  Am.  Rep.  555;  Fort  v.  Gooding  9 
Barb.  (N.  Y.)  371;  Eaton  v.  Benton,  2  Hill  (N. 
Y)  576-  Williams  if.  Crary,  4  Wend.  (N.  Y .) 
443-  Maiter  of  Sherman,  (Surrogate  Ct.)  24 
Misc.  (N.  Y.)  65. 

Pennsylvania.  —  Schoenberg  s  Estate,  1/  la. 
Co.  Ct.  488;  Byrne  v.  Byrne,  3  S.  &  R.  (Pa.) 
54,  8  Am.  Dec.  641. 

Rhode   Island.  -  Harris    v.    Rhode  Island 
Hospital  Trust  Co.,  to  R.  I.  3T3- 

Vermont.  —  Newel  v.  Keith,  II  Vt,  214. 
Thus  where  the  legacy  omits  interest  on  the 
debt,  it  will  not  be  deemed  a  satisfaction. 
Schoenberg's  Estale,  17  Pa.  Co.  Ct.  488. 

In  all  cases  where  a  legacy  is  to  be  consid- 
ered a  satisfaction  for  a  debt,  it  must  be  for 
as  great  a  sum  as  the  debt  and  of  equal  value. 
Smith  v.  Marshall,  I  Root  (Conn.)  159;  Schoen- 
berg's Estate,  17  Fa-  Co.  Ct.  488. 

The  presumption  does  not  arise  where  there 
was  no  similarity,  either  in  amount  or  nature 
of  the  legacy,  to  the  debt.  Hence  a  legacy 
to  the  testator's  ward,  of  a  sum  less  in  amount 
than  the  amount  of  trust  funds  held  by  him, 
will  not  be  deemed  a  satisfaction.  Tompson 
v.  Wilson,  82  111.  App.  20. 

5.  Legacy  and  Debt  of  Different  Natures  -  Eng. 
lafUl_  _  forsight  v.  Grant,  1  Ves.  Jr.  298;  Rich- 
ardson v.  Elphinstone,  2  Ves.  Jr.  463- 

Illinois.  —  Fetrow  v.  Krause,  61  111.  App. 
238 

jeWa.  —  Huston  v.  Huston,  37  Iowa  668. 

Kentucky.  —  Cloud  v.  Clinkinbeard,  8  B. 
Mon.  (Ky.)  397.  48  Am.  Dec.  3Q7- 

Massachusetts.  —  Strong  v.  Williams,  12 
Mass.  391.  ' 

Maryland.  —  Waters  v.  Howard,  I  Md.  <~n. 

112-  ...  T.T  I 

New  Jersey.  —  Russell  V.  Minton,  42  N.  J. 
Eq  123 

Pennsylvania.  —  Derr's  Estate,  13  Phila. 
(Pa.)  224,  36  Leg.  Int.  (Pa.)  157. 

The  testatrix  in  her  lifetime  agreed  to  de- 
vise a  farm  which  she  owned  to  her  two  sons, 
in  case  they  would  pay  certain  indebtedness 
owing  by  her  and  manage  the  farm  during 
her  lifetime.  Bv  her  will  she  devised  the  farm 
to  one  of  ihe  sons,  charged  with  the  payment 
of  a  legacv  to  the  other  son.  It  was  held  not 
to  be  a  performance  of  her  contract,  nor  could 
the  legacv  to  the  son,  being  of  a  different 
nature  from  the  thing  promised,  be  deemed  a 
satisfaction.  Matter  of  Sherman.  (Surrogate 
Ct.)  24  Misc.  (N.  Y.)  65. 
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of  interest.1  Thus  a  devise  of  land  2  or  a  bequest  of  personal  property  can- 
not be  deemed  a  satisfaction  of  a  pecuniary  indebtedness.3 

(d)  Legacy  Contingent.  —  The  presumption  does  not  arise  where  the  legacy  is 
contingent,4  and  uncertain  either  as  to  the  amount  5  or  time  of  payment.6 
Thus  a  bequest  of  all  or  a  part  of  the  testator's  residuary  estate  cannot  be  deemed 
a  satisfaction,  since  at  the  time  of  the  execution  of  the  will  the  amount  of  such 
a  bequest  is  uncertain.7 

(e)  Legacy  Payable  at  Time  Different  from  Debt.  —  The  presumption  does  not  arise 
when  the  legacy  is  by  the  terms  of  the  will  payable  at  a  time  different  from 
the  time  when  the  testator's  indebtedness  is  payable,8  though  the  difference 


1.  Different  Extent  of  Interest.  —  In  re  Clare 
7  Jur.  N.  S.  769.  4  L.  T.  N.  S.  789;  Bartlett  v. 
Gillard,  3  Russ.  149;  Perry  v.  Perry,  2  Vern. 
505;  Crompton  v.  Sale,  2  P.  YVms.  553;  Fairer 
v.  Park,  3  Ch.  D.  309. 

The  gift  of  a  life  estate  in  certain  property 
cannot  be  deemed  a  satisfaction  of  an  obliga- 
tion to  pay  a  specific  sum.  since  the  provisions 
are  of  a  different  nature.    Forsight  v.  Grant 
1  Ves.  Jr.  298. 

The  gift  of  a  life  estate  in  property  cannot 
be  considered  a  satisfaction  of  an  obligation 
on  the  part  of  the  testator  to  have  a  specified 
sum  of  money  laid  out  in  land  to  the  sole  ben- 
efit of  the  beneficiary.  Alleyn  v.  Alleyn  2 
Ves.  37. 

An  annuily  given  10  a  creditor  is  not  within 
the  rule  though  it  may  be  greater  in  value 
than  the  debt.  Cole  v.  Willard,  4  Jur.  N.  S. 
933,  6  W.  R.  712;  Harris  v.  Rhode  Island  Hos- 
pital Trust  Co.,  10  R.  I.  313. 

Nor  is  a  bequest  of  the  income  or  interest  of 
property  for  life,  though  of  greater  value  than 
the  debt.    Russell  v.  Minton,  42  N.  J.  Eq.  123. 

2.  Davis9  of  Land  —  England.  —  Garret  v. 
Evers,  Mossly  364;  Richardson  v.  Elphinstone, 
2  Ves.  Jr.  463;  Eastwood  v.  Vinke,  2  P.  Wrns. 
613;  Cranmer's  Case,  2  Saltc.  508;  Gooafellow 
v.  Burchett,  2  Vern.  298. 

Illinois.  —  Fetrow  v.  Krause,  61  111.  App.  238. 

Maryland. — Owings  v.  Owings,  I  Har.  & 
G.  (Md.)  484;  Partridge  v.  Partridge,  2  Har. 
&  J.  (Md.)  63. 

JVew  Jersey.  —  Rusling  v.  Rusling,  42  N.  J. 
Eq.  594. 

A  testator  bequeathed,  to  one  to  whom  she 
was  indebted,  land  which  was  of  greater  value 
than  the  amount  of  the  debt.  It  was  held  not 
to  be  a  satisfaction  of  the  debt,  though  this  was 
secured  by  mortgage  on  the  land  devised. 
Deichman  v.  Arndt,  49  N.  J.  Eq,  106. 

3.  Smith  v.  Marshall,  r  Root  (Conn.)  159; 
Cloud  v.  Clinkinbeard,  8  B.  Mon.  (Ky.)  397' 
48  Am.  Dec.  397;  Deichman  v.  Arndt,  49  N.  j! 
Eq.  106;  Perry  v.  Maxwell,  2  Dev.  Eq  (17  N 
Car.)  488.  ' 

4.  Legacy  Contingent.  —  Spinks  v.  Robins, 
2  Atk.  493;  Crompton  v.  Sale,  1  Eq.  Cas.  Abr. 
205,  par.  9,  2  P.  Wrns.  553;  Tolson  v  Collins, 
4  Ves.  Jr.  483;  Sindford  v.  Toby,  4  L.  J.  Ch.  23; 
Tompson  v.  Wilson,  82  111.  App.  29;  Cloud  v. 
Clinkinbeard,  8  B.  Mon.  (Ky.)  397,  48  Am. 
Dec.  397;  Edelen  v.  Dent,  2  Gill  &  J.  (Md.) 
185;  Van  Riper  v.  Van  Riper,  2  N.  J.  Eq.  1; 
Byrne  v.  Byrne,  3  S.  &  R.  (Pa.)  54,  8  Am.  Dec! 
641. 

Where  a  father  bequeaths  a  sum  to  his 
daughter  to  be  paid  to  her  when  she  shall 
have  arrived  at  a  certain  age,  the  legacy  is  not 
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a  satisfaction  of  an  indebtedness  for  a  less 
sum,  since  the  vesting  of  the  legacy  is  con- 
tingent upon   the  beneficiary's  attaining  the 
prescribed  age.    Tolson  v.  Collins,  4  Ves  Tr 
483. 

5.  Uncertain  in  Amount.  —  Perry  v.  Maxwell 
2  Dev.  Eq.  (17  N.  Car.)  488. 

6.  Time  of  Payment  Uncertain.  —  Pullen  v. 

Cresy,  3  Anstr.  830;  In  re  Horlock,  (1895)  1 
Ch.  516;  Mathews  v.  Mathews,  2  Ves.  635; 
Stone  v.  Pennock,  31  Mo.  App.  544-  Dey  v 
Williams,  2  Dev.  &  B.  Eq.  (22  N.  Car.)  66. 

A  legacy,  for  which  no  time  of  payment  is 
fixed  by  the  will,  for  a  sum  in  excess  of  the 
amount  in  which  the  testator  is  indebted  to  the 
beneficiary  on  a  bond  payable  three  months 
after  his  decease,  is  not  a  satisfaction.  In  re 
Horlock,  (1895)  1  Ch.  516. 

A  bequest  of  personal  property  to  take  effect 
in  possession  after  the  death  of  an  intervening 
life  tenant  cannot  be  presumed  to  be  a  satis- 
faction of  a  pecuniary  indebtedness  owing  by 
the  testator  to  the  beneficiary.  Dey  v.  Wil- 
liams, 2  Dev.  &  B.  Eq.  (22  N.  Car.)  66. 

When  Time  of  Payment  Is  Certain.  —  A  testator 
bequeathed  to  his  wife,  to  whom  he  was  in- 
debted, a  sum  in  excess  of  the  indebtedness 
due  her,  and  by  his  will  directed  that  the  same 
should  be  payable  immediately.  Ii  was  held 
to  be  a  satisfaction  of  his  indebtedness. 
Wesco's  Appeal,  52  Pa.  St.  195. 

7.  Bequest  of  All  or  Part  of  Residue.  —  In  re 
Keogh,  23  L.  R.  Ir.  257;  Barret  v.  Beckford, 
1  Ves.  519;  Devese  v.  Pontet,  1  Cox  Ch.  188, 
1  Rev.  Rep.  15;  Dey  v.  Williams,  2  Dev.  &  B 
Eq.  (22  N.  Car.)  66;  Perry  v.  Maxwell,  2  Dev 
Eq.  (17  N.  Car.)  488;  Byrne  v.  Byrne,  3  S  & 
R.  (Pa.)  54,  8  Am.  Dec.  641. 

8.  Legacy  Payable  at  Different  Time  —  Eng. 
land.  —  Nicholls  v.  Judson,  2  Atk.  300;  Rich- 
ardson v.  Greese,  3  Atk.  65;  Haynes  v.  Mico, 
1  Bro.  C.  C.  129;  Jeacock  v.  Falkener,  1  Bro. 
C.  C.  295;  Adams  v.  Lavender,  M'Clel.  &  Y. 
41;  Mathews  v.  Mathews,  2  Ves.  635-  Lee  v 
Brown,  4  Ves.  Jr.  362,  4  Rev.  Rep.  208. 

Illinois.  —  Fetrow  v.  Krause,  61  111.  Add 
238. 

Kentucky.  —  Cloud  v.  Clinkinbeard,  8  B. 
Mon.  (Ky.)  397,  48  Am.  Dec.  397. 

Maryland.  —  Edelen  v.  Dent,  2  Gill  &  T 
(Md.)  185.  J' 

Missouri.  —  Stone  v.  Pennock,  31  Mo.  App 
544. 

Nezv  Jersey.  —  Van  Riper  v.  Van  Riper,  2  N. 
J.  Eq.  1. 

New  York.  —  Phillips  v.  McCombs,  53  N. 
Y.  494;  Fort  v.  Gooding,  9  Barb.  (N.  V.)  371; 
Matter  of  Sherman,  (Surrogate  Ct.)  24  Misc.' 
(N.  Y.)  65. 
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Of  Claim  by  Legacy. 


in  time  seems  insignificant.1    nwWn 

(4)  Based  on  Relation  of  Beneficiary  to  Testator  -  (a)  servant. -It  has  been 
said  that  the  rule  is  not  applicable  to  bequests  to  servants,  as  raising  a  pre- 
sumption  of  n  ended  payment  for  services,*  but  this  statement  ,s  not  sup- 
ported by  the  adjudications,  since  in  all  cases  in  which  a  legacy  to  a  servant 
has  been  held  not  to  be  a  satisfaction,  there  have  been  found  some  o  the 
ofher  elements  which  are  deemed  sufficient  to  rebut  the  presumption  Indeed 
there  is  Tome  warrant  for  the  belief  that  if  a  legacy  to  a  servant  fell  within 
rh?  exrict  terms  of  the  rule  it  would  apply." 

(^  Parent  and  Child  -  Husband  and  Wife.  -  The  fact  that  the  testat or  and  >ene- 
ficiary  sustain  to  each  other  the  relation  of  parent  and  child,  or  husband  and 
wife  does  not  affect  the  operation  of  the  rule.' 

^  Creditor  and  Debtor. -The  presumption  does  not  ar.se  where  the  legacies 
are  Viven  not  to  the  creditor,  but  to  a  third  person.5 

f  Parol  Evidence  to  Show  Testator's  Intent.  -  When  no  pre- 
sumption that  a  testamentary  provision  for  a  creditor  was  intended  as  a isa  tis- 
Z    of  a  debt  owing  by  the  testator  to  the  beneficiary,  is  created  by  he 
h  visions  of  the  will,  parol  proof  of  such  an  intention  on  the  part  of  the 
exec  i to is  not  admis  ible.«    But  if  the  presumption  of  satisfaction  is  deduci- 


Vorth  Carolina.  —  Perry  v.  Maxwell,  2  Dev. 
Eq  (17  N.  Car.)  488. 

Pennsylvania.  —  Schoenberg  s  Estate,  17  Pa. 
Co  Ct.  488;  Byrne  v.  Byrne,  3  S.  &  R.  (Pa.) 
54  8  Am.  Dec.  641;  Horner  v.  McGaughy,  62 
Pa.  St.  189.  c    ,       ...  . 

Where  a  legacy  by  the  terms  of  the  will  is 
not  payable  until  a  certain  time  after  the  tes- 
tator's death,  such  fact  is  strong  evidence  that 
the  testator  did  not  intend  thai  it  should  be 
taken  in  satisfaction  for  his  indebtedness. 
Ri  -hardson  v.  Greese,  3  Atk.  65  (i743)- 

Time  of  Vesting.  —  A  legacy  payable  one  year 
after  the  testaior's  death  will  not  be  presumed 
to  b*  in  satisfaction  of  a  debt  due  at  the  time 
of  testator's  death.  Cloud  v.  Clinkinbeard,  8 
B.  Mon.  (Ky.)  397,  48  Am.  Dec.  397.  See  also 
Haynes  v.  Mico,  1  Bro.  C.  C.  129. 

1  So  where  ihe  pavment  is  directed  to  be 
one  month  after  death.  Clark  v.  Sewell,  3 
Atk.  96. 

2.  Not  Applicable  to  Bequests  to  Servants.  — 

Richardson  v.  Greese.  3  Atk.  65  (1743)- 

3.  Where  a  testator  gives  a  legacy  to  a  serv- 
ant it  will  not  be  deemed  in  satisfaction  of 
war's  due  for  services,  unless  that  intention 
appears  by  the  fact  of  entire  correspondence 
between  the  debt  and  legacy,  or  by  extrinsic 
circumstances.    Williams  v.  Crary,  4  Wend. 

(N.  Y.)  444-  .  .  , 

Civil  Code  of  Louisiana,  art.  1641,  provid- 
ing that  a  legacy  made  to  a  creditor  shall  not 
be  deemed  to  be  in  compensation  for  the  debt, 
nor  a  legacy  made  to  a  servant  in  compensa- 
tion of  his  wages,  has  reference  to  fixed  wages; 
hence,  where  a  servant  performs  for  his  mas- 
ter services  without  the  scope  of  his  employ- 
ment, the  question  whether  or  not  a  bequest 
made  by  the  master  to  the  servant  was  in- 
tended in  satisfaction  of  such  extra  services  is 
one  of  intention  on  the  part  of  the  testator. 
And  where  he  declares  that  the  legacy  is  for 
faithful  services  it  is  to  be  deemed  a  satisfac- 
tion for  such  extra  services  rendered  by  the 
servant.    Jackson's  Succession,  47  La.  Ann. 

1089.  ,  _  . 

4.  Parent  and  Child.  —  Stockcn  v.  Stocken,  4 


Sim.  152,  4  Myl.  &  C.  95,  4  L.  J.  Ch  278  2 
Jur  693-  Tolson  v.  Collins,  4  Ves.  Jr.  483; 
Fetrow  v.  Krause,  61  111.  App.  238. 

Husband  and  Wife.  —  Fowler  v.  Fowler,  3  1  . 

Wms  ^53 

5  Legacy  to  Third  Person,  Not  to  Creditor.  — 

Hall  v  Hill,  1  Dr.  &  War.  94;  Rushng  v. 
Rusling.  42  N.  J.  Eq.  594;  Reynolds  r  Robin- 
son, 82  N.  Y.  103,  37  Am.  Rep.  555;  Clarke  v. 
Bogardus,  12  Wend.  (N.  Y.)  67. 

A  testator  who  was  at  the  time  of  the  execu- 
tion of  his  will  the  administrator  of  another  s 
estate  bequeathed  to  the  children  of  his  mtes- 
late  a  sum  in  excess  of  the  amount  belonging 
to  his  intestate  which  he  held  in  trust.  It  was 
held  that  such  bequest  was  not  a  satisfaction 
of  his  liability  to  the  administrator  dt  bomsnon 
of  his  intestate.  Perry  v.  Maxwell,  2  Dev. 
Eq.  (17  N.  Car.)  488. 

A  bequest  to  the  testator's  grandchildren 
cannot  be  presumed  a  satisfaction  of  an  in- 
debtedness owing  by  the  testator  to  his  son.  the 
father  of  the  beneficiaries.  Ladsom  v.  Ward, 
1  Desaus.  (S.  Car.)  314-  ,      „  _ 

6  Parol  Proof  Inadmissible  when  No  Presump- 
tion Raised  by  Will.  -  Cloud  v.  Clinkinbeard.  8 
B.  Mon.  (Ky.)397,  48  Am.  Dec.  397;  Phillips 
v  McCombs,  53  N.  Y.  494:  Reynolds  v. 
Robinson,  82  N.  Y.  103.  37  Am  Rep.  555: 
Eaton  v.  Benion,  2  Hill  (N.  ^  .)  57°. 

Declarations  of  the  Testator  made  at  the  time 
of  the  execution  of  the  will,  to  the  effect  that 
the  legacies  given  thereby  were  intended  as  a 
pavment  for  services  rendered  to  the  testator, 
are  inadmissible  where  the  presumption  thai 
such  was  the  case  does  not  arise  from  the  pro- 
visions of  the  will,  as  where  the  legacy  is  less 
than  the  debt,  or  unliquidated,  or  given  to  a 
third  person  and  not  to  the  creditor,  or  where 
there  is  an  express  direction  for  the  pavment  of 
debts.  Reynolds  v.  Robinson.  82  N.  Y.  103, 
37  Am.  Rep.  555-  _  » 

Parol  Evidence  Admissible  to  Prove  Contract.  — 
In  an  action  to  recover  for  services  rendered 
to  a  testator  in  his  lifetime  and  for  the  re- 
covery of  a  legacy,  parol  evidence  of  an  agree- 
ment between  the  testator  and  the  plaintiff  to 
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firmation  or  rebuttal  of  the  presumpt  on  '  Sue*  JJ/  ■  '  ei£Cr  C°"- 
oo  the  ground  of  its  varyin/oS^^ 

2  Release  of  Debt  by  Legacy  or  Devise  to  Debt'or  -  i.  Statemen?  of  Rulf 
—  The  general  rule  is  that  a  legacy  by  a  creditor  to  hi    S      f  ' 
operate  as  a  release  or  extinguishment  of  the  d  ot  unle    it  aon  '^r,  ^ 
been  the  intention  of  the  testator  that  it  should  so  operate  i    The  n 2  T 
same  whether  the  debt  arose  before  or  after  the  eLcE  of  the  wi * 

Evidence  of  Intention  Must  Be  Clear  and  Affirmative.  —  In  order  to  have      L„  k 
theCrtel°er  t0  a  f£btr  °PeratG  aS  a  rdease  of  a  dlb  owi  g  b/  he  leg^e  t 
atn^vely'  ^J"*00  °°  ^  ^  °f  the  ^  ™*  bedSy 'and 

0.  Preservation  by  Testator  of  Evidence  of  Indfrt™nf« 
preservat.onby  the  testator  of  uncanceled  ^d^of^^^^e 

SJtoSe  tbheendebf«rded  M  ^  ^l?SS^ 


th s  effect  that  payment  for  services  was  to  be 
made  by  the  legacy  is  admissible,  not  to  show 
that  the  legacy  was  in  satisfaction  of  an  in- 
debtedness for  the  services,  but  to  show  the 
terms  of  the  contract  and  that  there  is  nothing 
owing  thereon  other  than  the  obligation  to 
provide  for  the  plaintiff  by  the  legacy.  Frost 
v.  Sumner,  149  Mass.  98. 

1.  Presumption  Raised  by  Will  —  Parol  Evidence 
Admissible. -Hurst  v.  Beach,  5  Madd.  360- 
Pole  v.  Somers,  6  Ves.  jr.  309;  Wallace  v. 
Pom  fret,  11  Ves.  Jr.  542;  Cloud  v.  Clinkinbeard, 
8  B.  Mon.  (Ky  397,  48  Am.  Dec.  397;  Gilliam 
v  Brown,  43  Miss.  641;  Zeigler  v.  Eckert,  6 
Pa.  Si.  13,  47  Am.  Dec.  428. 

Parol  Evidence  Is  Admissible  to  rebut  the  pre 
sumption  (hat  the  bequest  of  a  sum  as  great  as 
or  greater  than  the  lestator's  debt  to  the  benefi 
ciary  was  intended  as  a  satisfaction  Rey- 
nolds v.  Robinson,  82  N.  Y.  103,  37  Am  Rep 
555,  where  Andrews,  J.,  said:  "The  recent 
and  best  considered  authorities  seem  to  estab- 
lish the  rule  that  parol  evidence  of  the  inten 
tion  of  the  testator  is  not  admissible  to  fortifv 
a  legal  presumption  raised  against  the  appar- 
ent intention  of  ihe  testator,  except  in  answer 
to  evidence  impeaching  it,  or  to  create  a  pre- 
sumption contrary  to  the  apparent  intention 
when  no  such  presumption  is  raised  by  law  ,; 

But  see  Fowler  v.  Fowler,  3  P.  Wms  3*3 
in  which  it  is  held  that  parol  evidence  is  not 
admissible  to  show  that  a  legacy  in  excess  of 
the  amount  of  the  testator's  indebtedness  to  the 
beneficiary  was  not  intended  10  be  a  satis- 
faciion. 

2.  Williams  v.  Crary,  S  Cow.  (N.  Y  )  246 

3.  Matter  of  Leslie,  3  Redf.  (N.  Y.)  280- 
Stagg  v.  Beekman,  2  Edw.  (N.  Y.)  89;  Strong 
v.  Bass ,  35  Pa.  St.  333;  Baily's  Esiate,  153  Pa 
St  402;  Peter's  Appeal,  (Pa.  1886)  2  CenL  Rep.' 

52O. 

There  is  no  presumption,  where  a  testa 
tor  gives  a  legacy  to  one  who  is  indebted  to 
htm,  that  the  testator  intended  to  release  the 

w  "Li  S  Wood'  2  P'  Wms-  128 :  Wilmot 
v.  Woodhouse,  4  Bro.  C.  C.  227;  Rovse  v 
Royse,  2  Duv.  (Ky.)  537:  Blackler  v.  Boott 

?M4  vf<f'  2^CI,ar,kf  v:  Bogardus,  12  Wend.' 
(N.  Y.)67;  Charhck's  Estate,  (Surrogate  Ct  ) 
11  Abb.  N.  Cas.  (N.  Y.)  56.  ' 


It  must  be  presumed  lhat  a  testator  knew 
the  amount  and  character  of  the  debts  due 
him,  and  where  he  gives  a  debtor  a  legacy  less 
than  the  indebtedness  it  is  to  be  presumed  that 
he  intended  the  debtor  to  pay  the  difference. 
Sleeper  v.  Kelley,  65  N.  H.  206. 

4.  Brokaw  v.  Hudson,  27  N  j   Eq  13c 

5.  Wilmot  v.  Woodhouse,  4  Bro  C  C  227- 
tlr\f   V-*CA    8   Ala'  566;    Baldwin  I] 

?v  4v  ,M0Ich^i8o:  Sta^  »■  Beekman,  2 
SfVf1  P  8*  Clark  v-  Bogardus,  2  Edw. 
(N  Y.)  387,  affirmed  12  Wend.  (N.  Y)  67- 
Baily  s  Estate,  153  Pa.  St.  402. 

Evidence  Held  to  Show  Intention  to  Release  -- 
A  testator  loaned  money,  taking  as  security  a 
mortgage,  which,  however,  he  never  recorded 
and  upon  his  death  it  could  not  be  found' 
On  several  occasions  he  refused  to  receive 
any  money  on  the  debt,  and  told  the  mort- 
gagor that,  when  he  died,  the  mortgagor 
would  owe  h,m  nothing.  By  his  will  he  left  a 
legacy  to  the  mortgagor.  It  was  held  that 
the  evidence  was  sufficient  to  show  that  the 
legacy  was  intended  to  operate  as  a  release  of 

mCc  /n-  ,Weston's  Es'ate,  26  Pittsb.  Leg  T 
N.  S.  (Pa.)  356.  b  J' 

Evidence  Held  Insufficient  to  Show  Intention  to 
Release,  —  A  testator  gave  a  legacy  to  one  who 
was  indebted  to  him.  After  the  testator's  death 
a  memorandum  of  the  legatee's  indebtedness 
was  found  among  the  testator's  papers.indorsed 
.Not  to  be  enforced."  Ic  was  held  insuffi- 
cient to  show  an  intent  to  release  the  debt  where 
It  appeared  that  the  debtor  paid,  and  the 
testator  received,  interest  on  the  d;bt  after  the 
execution  of  the  will.  Peace  v.  Hains  17  lur 
1091;  Bvrn  v.  Godfrey,  4  Ves.  Jr  6,  4  Rev' 
Kep.  155,  m  which,  though  a  testator  who  had 
given  a  legacy  to  his  debtor  had  declared  that 
he  did  not  intend  to  collect  the  debt,  it  was  held 
that  the  debt  was  not  released. 

Where  a  testatrix  devises  land  to  one  against 
whom  she  holds  a  judgment,  the  fact  that  her 
judgment  will  be  a  lien  on  the  land  devised 
as  soon  as  the  title  passes  to  the  devisee,  does 
not  raise  any  presumption  that  she  intended  to 
release  the  judgment.  Spath  v.  Ziegler,  48 
La.  Ann.  1168.  4 
6.  Preservation  by  Testator  of  Evidences  of  In. 
debtedness.  —  Wilmot  v.  Woodhouse,  4  Bro. 
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Klthf.  I  did  not  destroy  the  eWdence^.h  such  ,„,„*  _ 
,e sta«  gUt XdS't'  «  o  an^Ut  th=  debt  is  ^legacy,  and 

Assent  of  Executor  Necessary.  —  A  gilt  01  d  ucut 

d=bt,  CSS  'd^oTorRELKASE  op  DEBT  -  (,)  In  General. 
Sngu^hment  "of^ubsiSgdet,  hi,  intention  ill  prevail  and  the  legacy 
SSSUT  the  Sl^  Uhtedness  to  hint ^n d «  to 

ss  ^T-^^^^wJ^*^ to  t,,e 

testator  arose  "J^™^ »  -  »  ™"  S»taI'""Uy 

S  &  no^tendK d/ntf  SSSS:'  P-n  — nt,y 
to  the  execution  of  the  will.7  w<  testator  in  his  will 

basse;  n  N.  J.  Eq?  463;  Sugg  v.  Beekrnan 458.  llh      L_  T.  N<  s.  29, 

(NT  Y.)  175;  Matter  of  Leslie.  3  Redf.  (N.  Y.)  nuesuons  concerning  necessity  of  assent 

280.               .n  2   s  o{  executors  to  gift  of  legacy,  see  infra,  this 

2.  e^La^es'where  Benefldary  Predeceases  tide,  P^mmt.               f  G      (Mass)  ^ 

Testator.  -  Elliot      Davenport  1  P.  Wms  83.  J.  •  ^                     ^    Mags  24 

2  Vern.  521 ;  Izoa  *.  Butler  2  Pr.ce  34.  Topi  s  &•  BiacKi                  ies  lo  his  daughlers  and 

v.  Baker.  2  Cox  Ch    118    2  Rev.  Rep.  21,  the  children  of  a  deceased  daughter  Subse- 

M  litland  7,.  Ada.r.  3  Ves  Jr.  231.  »«  «           husbands  of  two  of  the  daughters 

But  see  Sibthorp  v.  Moxom.  3  Atk.  5S0,  1  quenuj  1                    he  leslator,  and  he  by 

Ves  49,  wherein  a  recital  that  "  I  give  C.  a  became  ^ebtea  fae 

debt  of  £500  he  owes  me  on  a  bond,  and  desire  jj^™.^^  given  to  their  re- 

my  executor  to  deliver  It  up  to  be  canceled  U  WaS  held  that  °m'S' 

was  held  to  be  a  release  and  the  legatee  pre  spective              ^  deduction  of  debts  owing 

deceasing  the  testator,  his                        "  aS  S  thc  children  of   the  deceased 

entitled  to  the  surrender  of  the  bond  d°  uchterdid  not  indicate  an  intention  to  re- 

TpKiS  Ton  fhfSou  d'tha  Z  n  the^bove  ESPS*  debts.    Smith  *.  Chandler,  1  day 

oaf/ there4\vans  no  dfSn  to  deliver  the  bond  (Mass,  5,4                           ^  ^  ^ 

to  the  debtor  personally,  as  there  was  in  Izon  6.                  Tompkins.  I0O  111.  406. 
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the  beneficiary  shall  have  an  amount  equal  to  the  amount  of  the  indebt- 
edness^ and  thereafter  himself  surrenders  the.  note  evidencing  the  debt  the 
beneficiary  is  entitled  to  the  legacy.1 

(4)  Recitals  as  to  Amount  of  Legatees  Indebtedness.  —  If  a  testator  in  his 
will  purports  to  recite  the  amount  which  the  beneficiary  owes  to  him  and 
directs  the  deduction  of  such  amount,  the  amount  designated  in  the  will  will 
be  deducted,  though  as  a  matter  of  fact  the  indebtedness  be  for  less  than 
the  amount  stated  by  the  testator.-  It  is  otherwise,  however,  where  it  is 
deducted  »  CS  °nly  tHat        am°Unt  °f  SU°h  indebtedness  should  be 

(5)  Recjtuh  as  to  What  Shall  Be  Evidence  of  Debt.  -  A  direction  by  a  tes- 

vTsh.H  'nde^edness  ™T  to  him  by  the  beneficiaries  named  in  his 

will  sha  1  be  deducted  from  their  legacies,  and  that  his  books  of  account  shall 
be  conclusive  evidence  of  the  amount  of  such  indebtedness,  does  not  preclude 
the  executors  from  deducting  a  debt  not  charged  in  the  testator's  books." 

6)  Recitals  Designating  Persons  Whose  Debts  Are  Released.  —  A  direction 

hat  a  1  persons  to  whom  the  testator  has  given  legacies  shall  be  released 
from  debts  owing  by  them  to  him  includes  persons"  to  whom  the  testator 
bequeathed  specific  personal  property,  since  the  word  "  legacies  "  cannot  be 
restricted  to  pecuniary  legacies.*    A  release  of  debts  owing*  from  any  person 

named  in  this  will  does  not  include  persons  to  whom  the  testator  by  codicil 
bequeathed  specific  personal  property.*  Where  a  member  of  a  firm  composed 
of  the  testator  and  another  remitted  one-half  of  a  debt  due  to  him  from  the  firm 
of  which  he  was  a  member,  it  was  held  to  be  a  gift  to  the  firm  and  not  to  tl  e 
surviving  member.7 

h*  £  ?ef?h,  ^ignating  Debts  Released.  _  A  direction  that  "debts  "  owing 
by  the  testator  s  children  to  him  shall  be  discharged  will  be  extended  to  charge! 
not  technically  debts  where  it  appears  that  such  was  the  testator's  intention.* 
A  release  of  all  debts  and  claims  evidenced  by  notes,  bonds,  or  mortgages  in 
my  favor  against  any  of  my  children,"  has  been  construed  not  to  include  a 
note  executed  to  the  testator  by  a  third  person  and  secured  by  a  mortgage  on  real 
estate  which  was  subsequently  conveyed  to  the  testator's  son  and  the  payment 
of  which  was  assumed  by  the  son.-  So,  too,  a  bequest  of  "all  debts,  dues  and 
demands  of  name,  nature,  or  kind  soever"  which  the  testator  held  against  the 
legatee,  has  been  held  not  to  include  a  debt  secured  by  mortgage  o,  real 
estate,  which  had  been  conveyed  to  another  subject  to  the  mortgage,  where 
the  beneficiary  was  not  the  natural  object  of  the  testator's  bounty,  and  the  inclu- 
sion of  the  mortgage  debt  would  result  in  depriving  the  testator's  infant  child  of 

i"o    27  W9R  Is,   h       w31',41  ST\V-        Settlement  of  Charge,  on  Testator's  Books  as 

20   32  Ch  D       ;  2  "  T°N  S55  t  1  Cw      C0Dditi°n  °f  ?ayment  -  A  testator's  "in  o 
d    Jo      c„'i7'  £4,      r-  N-  s-  932,  34  W.      tamed   a    recital    that  a  certain  designated 

Made 348  °  R°b,nSOn  ^   BraUSby'  6      !e8atee  should         have  his  legacy  urftif  he 

3.  Whittemore    -     Hamilton      CT     r  u     acJcoun!ed  for  a"d  settled  the  amount 

a.  vvn.ttemore    v.     Hamilion,     51     Conn.      charged  against  him  on  the  testator's  books 

Recitals  as  to  Amount  of  Debt  of  Third  Person  Di  SfJnf^H  CTV^\  CblrgeS  ^ainst  lhe 
rected  to  Be  DednrtPrt       a  imr° person  JJi-      testator,  and  it  was  held  that  thecond  t  on  of  the 

eSdo? * sTZ °Lt>\ ' ™'o« ts's  :;hlh?hseco"""i,;d w"i "hen' in a wikm"" 

the  hu.band  of  one  of  the  daughters  a  certain      Y?)  an,  affirmed  63  N.  Y.  41 

sum.  and  dnected  that  the  sum  stated  should  be         5.  Recitals  Designating'  Persons  Whose  Debts 

:i   '''f  A.T  matter  "T  ISSU+SZ  7.  £»*  1?^" 

her  legacy  reduced  only  by  the  amount  actu-         8.  Recitals'  Designating     Debts    Released  - 

£'„E  lo^Ch  hUStsl  ^         teSUt0r-      R9dwe  \  ^^la^o.  ReleaSedl 

'  9.  Woodruff  v.  Migeon,  46  Conn.  236. 
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a  large  proportion  of  an  already  meagre  provision.'  ,Wh«%^lSi^" 

to  her  on  three  notes  secured 
lv">d         in1  addition  to  the  pecun iary  legacy  gave  ^^t-o 

^Sro^STwJhSd  ttt  ll"or  intended  to  fe  all  three  of  the 
moS™  debts  4    A  direction  in  the  will  of  a  married  woman  executed 
Z  orefence  of  her  husband  that  "if  any  one  owes  us  anything,  deduct  it  out 
of Xf. "  share  "  has  been  construed  to  authorize  the  deduction  of  debts  owing 
'  ti  er  1  e  testatrix  or  her  husband."    A  gift  to  a  person  of  debts  which  he 

eLtor  has  been  hfld  to  be  a  gift  of  a  debt  due  to  a  firm  of  wh.ch  the  testat,  , 
leasaamember,e?here  being ■"WfK jdne  to^t«^P»«^ 

eased  the  testator,  such  appearing  to  be  the  testator  s  intent  mm  A  d.rec- 
tion  for  the  deduction  of  a  debt  owing  by  the  husband  of  a  legatee :  does  nor 
authorize  the  deduction  of  the  husband's  indebtedness  from  the  share  of  his 
children  in  a  legacy  given  to  his  wife  and  children  Retainer  -  It 

(n\  Recitals  Precluding  Exercise  by  Executors  of  Right  of  Kctaincr.  11 
is  comp^en  for  I  testator,  if  he  so  desire,  to  direct  that  legacrcs  shall  pass  o 
desSaterbeneficiaries  free  of  any  claim  for  indebtedness  to  his  estate,  and 
in  such  case  such  provision  will  be  given  effect. 

*    u      fM  v\*oa  tor  that  the  husband  was  entitled  to  the  sur- 

1.  Matter  of  Lee,  65  Hun  (N  Y .) 1524.  tor  th at  ion  of  ,he  nole>  lhough  ,he 

2.  Pepper's  Estate,  154  Pa-  St.  340.  ,p",ator  further  provided  that  in  case  of  death  of 

3.  Hyde  ^.Neate,  15  5^.  554,"  Jut 259-  g^^'ftteh^etto -«.-«lobj| 

4.  Cleveland^.  Carson,  37  N.  J.  Eq.  37/-  «  e  g  husband  of  his  daughter,  and 

5.  Roberts's  Es.ate,  163  Pa.  St.  408.  given  to  1  ^  testator  ihat  ( 

6.  Smith  7..  Armstrong,  6  De  G.  M.  &  G.  that  it  ™a?  "ol  .  '  t  of  the  grandchild's 
I5o.  2  Jur.  N.  S.  359;  Heaton  Merchant,  35  n°*f  ^  ?0P?he  husband  only  in 
N.  J.  Eq.  561.                                       .                      '{    h    iapSe  of  the  legacy  to  the  grand- 

7.  Maybery  v.  Brook.ng,  7  P>e  G.  M.  &  G.  caseoi  1^  p  Gassett,  13  Allen  (Mass.)  334- 

673-  .       t>  a  f  r>„i,t«   nf        q  Usurious  Debt.  —  Stanton  v.  Knight,  1  Sim. 

8.  Recitals  Directing   Deduction  of  Debts   of        9.  usurious  i»eui. 

^r^Vt^TZ^r^  A  ^ebt  Barred  ~ptcy.  -  WycUoH  ,  Per- 

residuary  legacies,  and  directed  that  any  in-  nne  37      h  Eq-    ^     ^  ^   ^  „  j  j. 

debtedness   owing    by  the   children    should  10. Soul 

be-  deducted  from  their  share,  and  that,  as  Ch 4»*6  J^-gJ^             Debtor  L  e 

f-.jrsa  5° ^urs:,-1.  sa  *£2M2=  -  Davis ,  Elme, .  BCav. 

and  mother  should  be   deducted    from    the      131 ■  Be  Made  from  Legacy  of  Per- 

^"^inc^-to  TS  M.Hf\£     son^i^ed.  -  Cannon  ,  Apperson,  t4 

g?ned  by  the  daughter's  husband  for  the  rea-     Lea  <  Fenn  )   53-  &  Sm 

son,  as  recited  in  the  will  tnat  she  was ,  a  minor.         12.  Harwy    •  Pal™^  *be       Myl.  &  C.  44a: 

It  was  held,  the  grandchild  surviving  the  testa-     Jur.  982,  cnerrj  .0 

7  So 
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( i  o)  Directions  as  to  Tunc  and  Manner  of  Deductions.  -  Directions  by  a  tes 
tator  as  to  the  time  and  manner  in  which  debts  due  him  shall  be  deducted 
from  legacies  given  by  him  will  be  enforced  as  exactly  as  the  condition  of  the 
testator  s  estate  will  permit.1 

e  Application  of  Legacy  to  Satisfaction  of  Debt  — (i)  in  General. 
-  If  a  testator  gives  a  pecuniary  legacy  to  one  who  is  indebted  to  him  and 
it  does  not  appear  that  the  testator  intended  to  release  the  debt,  his  executors 
may  retain  the  legacy  or  so  much  thereof  as  may  be  necessary  to  satisfy  the 

The  Right  of  Retainer  Is  an  Equitable  Doctrine  founded  on  the  principle  that  the 
legatee  should  not  be  entitled  to  his  legacy,  while  he  retains  in  his  possession 
a  part  of  the  funds  out  of  which  his  and  other  legacies  are  to  be  paid  3 

When  Right  Ceases.  —  The  right  of  the  executors  so  to  apply  a  legacy  ceases 
when  they  set  apart  and  appropriate  a  fund  to  the  payment  of  the  legacy  * 

(2)  Right  of  Debtor  to  Have  Legacy  Applied  in  Satisfaction.  —  If  the  tes 
tator  s  estate  is  solvent  a  debtor  to  whom  the  testator  has  given  a  legacy  may 
compel  the  executors  to  give  him  credit  therefor  on  his  indebtedness  when 
hey  are  seeking  to  enforce  it,*  provided  the  executors  have  assented  to  the 
legacy  and  the  time  for  its  payment  has  arrived  6 

i  SpADebt(S  Which  May  Be  Satisfied  by  Legacy.-^,  General  Rule  is  that  all 
debts  due  from  the  legatee  to  a  testator's  estate,  whether  incurred  before  or 
after  the  death  of  the  testator,  may  be  retained  out  of  a  legacy  to  the  debtor  ' 

I  hus  where  the  executor  has  been  compelled  to  pay  a  debt  of  the  legatee  for 
which  the  testator  was  surety,  he  may  retain  the  amount  thereof  from  the 
legacy.8  c 


In  re  Hodgson,  9  Ch.  D.  673,  27  W.  R.  38- 
Baldwin  v.  Sheldon,  48  Mich.  580. 

1.  Sim;s's  Appeal,  (Pa.  i888)i2Atl.  Rep.  87. 

2.  Retainer  of  Legacy  in  Satisfaction  of  Debt  — 

England;  —  In  re  Batchelor,  L.  R.  16  Eq.  481- 
Wihnjt  v.  Woodhouse,  4  Bro.  C.  C.  227.  See 
alii  Exp.  Mau,  Mont.  &  M.  2ro. 

Massachusetts.  —  Nickerson    v.  Cha*e  122 
Ma;s.  296. 

New  York.  —  Dickerson  v.  Stokes,  4  Dem. 
(N.  Y.)  219;  Rogers  v.  Murdock,  45  Hun  (N 
Y)  30;  Matter  of  Foster,  (Surrogate  Ct.)  15 
Misc.  (N.  Y.)  175;  Matter  of  Colwell,  (Surro- 
gate Ct.)  15  N.  Y.  St.  Rep.  742. 

Pennsylvania.  —  Thompson's  Appeal  42  Pa 
St.  345- 

Tennessee.  —  Irvine  v.  Palmer,  91  Tenn  46-! 
30  Am.  St.  Rep.  893. 

See  also  the  title  Executors  and  Adminis- 
trators, vol.  ii,  p.  n->o. 

Pro  Tanto  Satisfaction  of  Debt.  —  If  the  debt 
exceeds  the  legacy  the  executor  may  retain 
all  the  legacy  and  apply  hpro  tanto  to  pay- 
ment of  the  debt.  Charlick's  Estate,  (Surro- 
gate Ct.)  11  Abb.  N.  Cas.  (N.  Y.)  56. 

Executor's  Duty  to  Retain  Legacy  in  Satisfac- 
tion. —  The  executor  must  retain  the  amount 
due  from  the  legatee  to  the  testator,  though 
the  will  authorizes  the  executor  at  his  discre- 
tion to  compound  debts  due  the  testator, 
where  the  debtors  from  misfortune  or  other- 
wise might  be  unable  to  pay,  or  if  the  executor 
thinks  it  just  to  forbear  suing  such  debtors 
altogether.  Stagg  v.  Beekman,  2  Edw  (N 
Y.)  89. 

Rule  Not  Applicable  to  Devises  of  Land.  —  A 

devisee  takes  land  devised  to  him  free  of  any 
lien  for  debts  due  from  him  to  the  testator. 
Thompson  v.  Myers,  95  Ky.  597. 
Substituted  Legatee  under  Statutes  Preventing 

781 


Lapse. —  For  treatment  of  questions  as  to 
whether  the  substituted  legatee  under  statutes 
against  lapse  takes  subject  to  a  right  of  the 
executor  to  retain  from  the  legacy  debts  owing 
by  the  original  legatee,  see  supra,  this  title, 
Lapsed,  Void,  etc.,  Legacies. 

3.  Retainer  an  Equitable  Doctrine.  —  Smith  v 
Kearney,  2  Baib.  Ch.  (N.  Y.)  533;  Rogers*,.' 
Murdock,  45  Hun  (N.  Y.)3o;  Irvine  v.  Palmer 
91  Tenn.  463,  30  Am.  St.  Rep.  893. 

4.  Termination  of  Right  of  Retainer.  —  Ballard 
v.  Marsden,  49  L.  1.  Ch.  614,  14  Ch.  D  374 
42  L.  T.  N.  S.  763,  28  W.  R.  9i4. 

5.  Right  of  Legatee  to  Have  Credited  on  Leg- 
acy. —  Irvine  v.  Palmer,  91  Tenn.  463,  30  Am 
St.  Rep.  893. 

6.  Legacy  Assented  to.  —  Sorrelle  v  Sorrelle 
5  Ala.  245. 

7.  See  the  title  Executors  and  Adminis- 
trators, vol.  11,  p.  1171. 

Joint  Obligation  of  Legatee  and  Third  Person. 
—  When  a  testator  bequeaths  a  legacy  to  one 
who  had,  with  her  husband,  given  to  ihc  tes- 
tator notes  in  payment  for  property  conveyed 
to  her  by  the  testator,  the  notes  though  signed 
by  the  legatee's  husband  are  equitably  her  sole 
obligation  and  should  be  deducted  from  a 
legacy  to  her.  Chafee  v.  Maker,  17  R.  I.  739, 
reaffirmed  Dean  v.  Rounds,  18  R.  I.  436. 

A  Debt  Not  Due  When  Legacy  Becomes  Payable, 
cannot  be  satisfied  from  the  legacy,  but  the 
legatee  is  entitled  to  payment  of  his  legacy  in 
full.    Hayes  v.  Hayes,  2  Del.  Ch.  191,  73  Am 
Dec.  709. 

8.  Retainer  of  Surety  Debt  Paid  by  Executor.  — 

Royse  v.  Royse,  2  Duv.  (Ky.)  537.  See  also 
Ross  v.  M'Kinny,  2  Rawle  (Pa.)  227,  holding 
that  where  an  estate  is  liable  for  the  payment 
of  a  debt  owing  by  a  legatee  by  reason  of  the 
fact  that  the  testator  was  surety  therefor  the 
Volume  XVIII. 
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Debts  Owing  by  Husband  of  Legatee.  —  At  common  law,  where  a  legacy  is  given 
to  a  wife,  without  a  specification  that  it  shall  be  for  her  separate  use  the 
executors  may  retain  out  of  it  the  amount  of  a  debt  due  from  her  husband  to 
the  testator's  estate,  provided  she  has  not  asserted  her  equitable  right  to  a 
provision  out  of  the  legacy  for  herself  and  children,*  and  where  such  equitable 
right  has  been  asserted  and  a  suitable  settlement  made  out  of  the  legacy  the 
balance  if  any  may  be  applied  to  the  husband's  indebtedness.2  Since,  how- 
c er  1  island's  right  to  a  legacy  given  to  his  wife  does  not  vest  unt,  he 
nas  educed  it  to  possession,  the  executors  cannot  retain  the  debt  due  from 
the  husband  to  the  testator  if  the  husband  has  relinquished  his  rights  in  or  to 
he  legacy,  and  the  wife  sues  in  equity  by  her  next  friend  to  recover  l .* 
Under  the  Married  Woman's  Act  the  personal  property  of  a  married  woman 
does  not  belong  to  her  husband,  but  remains  her  separate  property  free  from 
the  debts  of  her  husband,  and  therefore,  under  such  statute  when  a  legacy  is 
given  to  a  married  woman,  it  is  not  subject  to  her  husband  s  indebtedness  to 

th*£ZE£'iL  Bankrupt.  -It  has  been  held  that  a  debt  due  from  a  bankrupt 
may  be  deducted  from  a  legacy  given  to  the  bankrupt,'  though  it  has  ^ been 
said  that  it  cannot  be  deducted  when  the  executors  have  proved  their  chum 

aStbL  ^taUof- In  some  jurisdictions  it  is  held  "debt  may 

be  deducted  from  the  legacy  even  though  it  is  barred  by  the  statute  of 

Umi(flSgL  of  Assignee  or  Creditor  of  Legatee.  -  An  assignee  or  mortgagee 
of  aleeacv  takes  it  subject  to  the  right  of  the  executor  to  retain  the  amount 
o  fhe1Ste1?indebtcdness  to  the  testator's  estate.*    Nor  does  a  creditor  of 


executor  may,  as  a  condition  precedent  to 
i hs  payment  of  ihe  legacy,  require  the  legatee 
to  give  him  indemnity  for  the  payment  of  any 
amount  which  he  as  executor  may  be  com- 
pelled to  pay  by  reason  of  his  testator's  surety- 

Shif  tb.e  Legatee  and  the  Testator  Were  Co-sureties 

and  the  executor  has  been  compelled  to  pay 
the  surety  debt,  he  may  retain  one-half  the 
amount  so  paid.  Baily's  Estate,i56  Pa.  St.  634. 

1  Debts  Owing  by  Husband  of  Legatee  —  Equi- 
table Right  of  Wife.  —  Ranking  v.  Barnard  5 
Madd.  32.  See  In  re  Price,  48  L.  J.  Ch  478, 
,1  Ch.V  163,  40  L.  J  N.S  668  27W  R 
698  See  also  Ex  p.  O'Ferrall,  1  Glyn  &  J. 
-147  where  one  moiety  of  a  legacy  to  the  wife 
of  a  bankrupt  was  retained  by  the  executors 
and  applied  on  the  husband's  indebtedness  to 
the  testator,  and  the  other  moiety  was  settled 
on  the  wife. 

If  the  Legacy  Is  Given  in  Trust  for  the  Wife  s 
Separate  Use,  a  debt  of  her  husband  to  the  tes- 
tator cannot  be  retained  from  it.  Ex  p.  Oakey 
1  Bradf.  (N.  Y.)  281. 

2.  Balance  of  Legacy  After  Exercise  of  Equitable 
Right  —  Savage  v.  Benham,  17  Ala.  ng. 

3  Relinquishment  of  Right  by  Husband.  - 
Gallego  v.  Chevallie,  2  Brock.  (U.  S.)  285.  See 
also  Clarke  v.  Bogardus,  12  Wend.  (N.  Y  )  67; 
Lewis  v  Thompson,  2  Rich.  Eq.  (S.  Car.)  75. 

4  Rule  under  Married  Woman's  Act.  —  In  re 
Bat'chelor,  43  L.  J.  Ch.  roi,  L.  R.  r6  Eq.  481, 
21  W.  R.  901. 

5  Debt  Due  from  Bankrupt.  —  Bousficld  v. 
Lawford,  1  De  G.  J.  &  S.  459-  33  L.  J.  Ch.  26, 
8  I  T  N  S  619,  n  W.  R.  842.  See  Cannon 
v  Appers'on,  14  Lea  (Tenn.)  553.  where,  how- 
ever  the  bankrupt  had  not  been  discharged 
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See  also  the  title  Executors  and  Administra- 
tors, vol.  11,  p.  1 172. 

6.  Claim  Proved  by  Executor  Against  Bank- 
rupt's Estate.  —  Stammers  v.  Elliott,  37  L.  J. 
Ch  353,  L.  R.  3  Ch.  195,  18  L-  T.  N.  S.  1,  16 

W.  R.  489-  .  .  u 

7  Debts  Barred  by  Statute  of  Limitations.  — 

Gee  v.  Liddell.  35  Beav.  62g;  Matter  of  Fos- 
ter, (Surrogate  Ct.)  15  Misc.  (N.  Y.)  175;  Rog- 
ers v.  Murdock,  45  Hun  (  N.  Y.)  30;  In  re 
Covin,  20  S.  Car.  471.  But  see  contra,  Light  s 
Estate,  136  Pa.  St.  211.  See  generally  the  title 
Executors  and  Administrators,  vol.  11.  p. 
1 172. 

In  Massachusetts  it  has  been  held  that  a  re- 
ciial  directing  the  deduction  of  "all  debts 
which  at  the  time  of  my  decease  shall  be  due 
to  me  from  my  sons  W.  and  T.,  whether  by  note 
or  book  account,"  authorized  the  deduction 
of  debts  owing  by  the  sons  though  barred  by 
the  statute  of  limitations.  The  court  said: 
"  Debts  due  from  a  legatee  who  is  a  child  ot 
the  testator  cannot  be  barred  in  his  favor  by 
the  statute,  so  that  the  testator  has  no  right  to 
treat  them  as  advancements  or  debts."  Cum- 
mings  v.  Bramhall,  120  Mass.  552. 

8.  Retainer  Against  Assignee  of  Legacy.  —  Jeffs 
v  Wood  2  P.  Wins.  12S;  Smiih  v.  Donnell,  9 
Gill(Md.)  84;  Baily's  Estate,  156  Pa.  St.  634; 
Irvine  v.  Palmer,  91  Tenn.  463.  3°  Am.  St. 
Rec  893.  .    ,  , 

The  Assignee  in  Bankruptcy  of  the  legatee 
takes  the  legacy  subject  to  the  right  of  re- 
tainer. Richards  v.  Richards,  9  Price  219,  23 
Rev.  Rep.  665. 

Retainer  Against  Mortgagee  of  Legacy.— Wi  lies 
v.  Greenhill,  29  Beav.  376;  Stephens  v.  \  en- 
ables, 30  Beav.  625. 
2  Volume  XVIII. 


satisfaction.  LEG  A  CIES  AND  DE  VISES.  Gifta  Inter  vivos. 

the  legatee  acquire  any  rights  superior  to  such  right  of  the  executors  by 
attaching  or  levying  an  execution  against  the  legacy  in  the  hands  of  the 
executor.2  ■ 

•  i  (5k1  °ArdJ r ,°f  APPlication-  -  Where  a  testator  gives  a  legacy  to  one  who  is 
indebted  to  him  in  an  amount  in  excess  of  the  amount  of  the  legacy  and  a 
part  of  such  indebtedness  is  secured  by  mortgage,  the  executors  may  apply 
the  legacy  first  in  satisfaction  of  the  unsecured  indebtedness  and  the  balance 
pro  tanto  on  the  debt  which  is  secured.3 

/.  Interest  on  Legatee's  Indebtedness  -  (i)  When  Will  Contains  No 
Directions  -  Where  the  will  contains  no  direction  for  the  deduction  of  debts 
the  executors,  in  deducting  debts  due  from  a  legatee  to  the  testator,  may 
charge  interest  on  the  legatee's  indebtedness  until  such  time  as  the  legacy 
becomes  payable.4  fa  y 

(2)  When  Will  Directs  Deduction  of  Debts.  -  Where  the  will  directs  the 
deduction  of  debts  owing  by  a  legatee,  the  question  whether  such  debts  shall 
be  deducted  with  interest,  and  to  what  time  or  on  what  amount  interest  shall 
be  computed,  is  to  be  determined  by  the  intention  of  the  testator  as  indicated 
by  the  language  of  the  will  or  other  circumstances  of  the  case.5  If  the  debt 
is  evidenced  by  an  interest-bearing  instrument  or  accounts  in  which  interest 
was  charged  i   will  be  presumed  that  the  testator  intended  the  debt  to  bS 

chared  on  th  T  f  ?  'T^j  he  intended  that  hlterest  should  be 

charged  on  the  legatee  s  indebtedness,  interest  will,  in  the  absence  of  express 

direction,  be  computed  up  to  the  time  when  the  legacies  are  payable  * 

^.  Extrinsic  Evidence  to  Show  Testator's  Intention  -  As  has 
StatCd'  af,testame"tary  gift  by  a  creditor  to  his  debtor  does  not 
m  the  absence  of  other  evidence  of  such  an  intent,  release  the  debt.  If  no 
clearly  expressed  or  implied  indication  of  the  testator's  intent  is  found  in  the 
will,  extrinsic  evidence  may  be  introduced  to  show  his  intention.*  This  rule 
does  not,  however,  authorize  the  admission  of  subsequent  unexecuted  testa! 
mentary  instruments  m  which  the  testator  expressly  releases  the  indebtedness 
or  the  purpose  of  showing  that  he  intended  to  release  the  indebtedness  a  the 
time  he  executed  the  will  probated.9  uieuness  at  tne 

3.  Satisfaction  of  Legacies  by  Gifts  Inter  Vivos  -  a.  When  Testator 
Stands  in  Loco  Parentis.  -  Questions  concerning  the  effect  of  a  g  ft  by  a 
testator  during  his  lifetime  of  money  or  other  property,  to  one  to  whombe 
had  previously  given  a  legacy,  so  far  as  they  relate  to  such  gifts  when  mad™  by 

35 ffi?isr ^i^«3s;  ,?  - 

30  Am.  St.  Rep.  893.  4         TtTl^   n    rl    '  5  V  eV  ■  35°:  In  re  APPlebee, 

-%™z  f.  Sfo? n: DHebt20sred  in  Part  2iiAer  *  *r?»-  r de  by  ihe  ,estat- 

4.  Interest  in  Absence  of  Provision  in  Will  -  t  f  '  f     ^  t       -h?  execution  of  the 

Bovven  v.  Evans,  70  Iowa  36  \     Com7a «D YcV  Z      ,        I"  1}eld  admlsslb'e  to  rebut  the  pre- 

erson      Stokes,     Del  N  Y  )  2«  ™P  ,on   h'  the  testator  did  not  intend  to  re- 

6  Direction  in  Will  to  ieUVeb?-  Intent  of  i""™^' %  ^     ^  6  ^  SL  I3' 

Mass  230  i^yior,/.  laylor,  145      not  admissible  where  his  intention  is  clearly 

Direction  to  Deduct  Debt  Held  to  Refer  to  Time  J Iconn'lT  ^  WilL    W°°drUff  "'  Mige°n' 

595;  Dickerson  "  Stoies.  4 Dem f(N mA  £j  SeTto^  *  ^  l°  °"?  Wh°  WaS  in" 

Smith  v.  Yancey  81  Va  88     See  il,n  Ha?„9,  ,  1    him  and  subsequently  to  his  death 

v.  Haines,  (N.  J^888)  iS  All  Rep  8°o  .T"  °ia  C,°dicH  Whereby  he  &ave  lhe  leSatee 

6.  Debt  Evidenced  by  totereBt-bewin^Lnrit,  indebtedness  as  well  as  the  legacy  were 

-Cummings  v.  B  ra  m  ha  Hi  20  Ma  ss  552  nTef  ex'utfd  "'it  PaP6rH-  ,  ^  ™ 

7.  Intent  to  Charge  Interest  to  TimP  of  P»t«.„„f  executed.  It  was  held  that  such  notes 
Of  Legacy.  -  Cannon  "  Won  *Wnt  were  not  admissible  to  show  that  the  testator 
(Tenn  )  553                        Apperson,   14   Lea  intended  to  release  the  debt  in  addition  to  the 

legacy.    Chester  v.  Urwick,  23  Beav.  404. 
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a  person  standing  in  loco  parentis  to  the  legatee,  are  treated  elsewhere  in  this 

W°t  WHEN  TESTATOR  DOES  NOT  STAND  IN  LOCO  PAREN ™'^0 
nf  Testator  Governs.  —  The  question  whether  or  not  a  gift   by  a  testator 
t  SfTwSri  had  previously  given  a  legacy  is  to  OP^U  -  a  sa  ^ 
linn  of  the  legacy  is,  in  all  cases,  purely  a  question  of  the  testator  s  «w*ni. 
tl0,(2)  j£  PrSA  «  to  InUnlionLwherc  the  testator  s  ands  /«* 
J3&  to  the  legatee,  the  law  presumes,  when  a  contrary  mteMion  is  not 
Sown  that  a  subsequent  gift  is  a  satisfaction  ^J^^^^SSi 
Where  such  relation  does  not  subsist,  no  presumption  arises  and  otner  proo 
of  the  testator's  intent  is  necessary  to  have  it  so  operate. 

InlntioXeBl  -  It  follows  that  where  the  payment  is  expressly  made  in 
satisfaction  of  the  previously  given  legacy  it  will  so  operate. 

Express  Intent  as  to  One  Legacy  but  Not  as  to  Others.  -  But  where  a -  testator  n 
giveif  legacies  to  two  persons,  each  standing  in  the  ^me  relation  to^ him  the 
(Zt  rW  he  exoresslv  declared  an  advancement  to  one  of  them  to  be  a  satis 
^^ot  htr^^do^not  raise  any  presumption  that  he  intended  a  sun, 
Uradvancement&toythe  other,  concerning  which  there  is  no  other  evidence,  to 

of  a^ngiolely  from  tile  gift 

money  to  the  beneficiary  where  the  evidence  shows  such  to  have  been 

te^VSr^ei  to  Devises.  -  A  devise  of  real  estate  =t  li^e  a  pecttn 
iary  legacy,  be  affected  by  any  subsequent  transactions  between  the  testato. 
!.  See  the  title  Aoempt.ow  ok  Legacies,  vol.     of  his  death,  and  that -J^— : 

of  the  term  "  satisfaction  "  as  applied  to  the  had  bee n   exec ute  &  J  . 

payment  by  a  testator  in  his  lifetime  of  a  previ-  f  ""^J'jJ^  will,"  do  not  abrogate  the 

ou'sly  given  legacy  has  been  .criticised     h  Hon  app        a    he        .ft  by  &       ator  -n 

Richards     Humphreys,  15  Pick.  (Mass.;  I35i  etJ".  "    .       .n(.ratf  ,=  a  sat  sfaction  of  a 

Saw,  C.  J.,  says:  "  If  [the  testator]  pay  a  1.  ".me  shal    ope  ate  as  .  ^ 

legacy  in  express  terms  during  his  hfetime,  p  evious  y  «^e"  •   Howze  p.  Mallett.  4 

although  the  term  payment,  satisfaction,  re-  "'tends   t  to  bo  ope 

fease,  or  discharge  be  used,  it  is  manifest  that  Jones  E q  (5 Intention.  _  ghudal 

it  will  operate  by  way  of  ademption,  and  can  8.  f •  ""JJ Debeze  *.  Mann,  2  Bro. 

operate  in  no  other  way,  inasmuch  as  a  legacy  v.  ^\^2  A J*  J  ft  2  Bro.  C.  C.  499: 

during  the  life  of  the  testator,  creates  no  obit-  C.  C.  166    1  ower v  Richard?  Hum- 

gallon  upon  the  testator  or  interest  in  the  Exp.  Pye,  ia  ves         4  nkle-s  Ap- 

fegatee  which  can  be  the  subject  of  payment,  phreys 15  Pig   (Mass.)  r35,  P^ 

release,  or  satisfaction.                     _.  v,'s   Car   «5,  36  Am.  Rep.  716.  See 

2.  Intention  of  Testator  Governs.  -  Richards  Allen  13  3    AtU.  l8i:  Wetherby 

v.  Humphreys.  15  Pick.  (Mass.)  i35:  Sims  v  *}so*°' ™ ^Coop  °    Eld.  279;  and  the  title 

Sims,  10  N.  J.  Eq.  r58;  Hine     H.ne,  39  Barb.  J^g*   ^  LegacTes,  voL  I.  p.  613. 

(N.  Y.)  507.                    D1        _       ...  A.  Receipt  Given  by  the  Legatee  stating  that  a 

Capacity  of  Legatee  to  Release  Immaterial.-  *mem  bv  he  testalor  is  in  lieu  of  a  legacy 

Since  the  ademption  is  operative  by  reason  of  Payment  by  the  te  t  intended  the  pay- 

the  testator's  intention,  the  fact  that  the  bene-  is  eviden «tja  tmei  Scouon 

ficiary,  at  the  time  of  .he  advancement,  had  mE     a   a  5a  5      l°"  5;  Glasscock  v.  Layle. 

not  the  capacity  to  release  the  legacy,  is  imma-  S  W  Re 1*1*.  *  4 

terial,  as  where  she  was  a  married  woman  and  (Kj  .  1899)  53 ^        P     '      £  N.  Car) 

the  legacy  was  not  given  for  her  separate  use  4.  Ho«ze  «/  MaUeit  4  j        ichardso0i  Dud. 

Richards   v.   Humphreys,    15   Pick.  (Mass.)  94-    Se also  Kicna 

135.                                             ,     ■  •  l6>,  Tqntent  Express  as  to  One  of  Several  Legacies. 

Rule  Not  Abrogated  by  Statutory  Provisions.  -  5 .  Iaten t  Express  as  w 

Statutory  provisions  that  "no  conveyance  o.  -  Shu  da             Ademption  of  Legacies,  vol. 

act  subsequent  to  the  execution  of  a  will  of  rea  6  See  the  title 

or  personal  estate,  except  revocation,  shal  I.  P-^0:.         Legacy  Satisfied  by  Advance  to 

prevent  the  operation  of  the  will,  with  respect  T .Jmta^**P  J  g    Car    ^  36 

to  such  estate  or  interest  as  the  testator  shall  Legatee.  Alien 

Lave  power  to  dispose  of  by  will  at  the  time  Am.  Rep.  716. 
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pressed  by  lS       Thfef  ^  '*  h  reV°ked  °r  alt^  -  the  manner 

sPustaSs  to  the  d"  viseS1S  "        lrresPectlve  of       relation  which  the  testator 

(4)  Parol  Evidence  Admissible  to  Show  Tut**,*  wiu 

Such  eWdence  is  no, 

(5)  */  Republication  of  Will  bv  Codicil      WW    ,7  .     P  ? 

he  must  settle  or  provide  for  the  adiWn£nf  „f  1  g  f  ?f.3ny  descr]Pt<on 
estate. «    But  where  the  tesHtor  W        .  all  valid  claims  against  the 

Tor  the  payment  of  h^  P~-io n 

^  ^  bTpaid^oTe1!11^ 
3.  Assent  of  Personal  Representative  - «.  Necessity  of  Assent.  -  A 

1.  Gift  of  Money  Not  a  Satisfaction  of  Devise  —  hv  hi*  „,m  a- 

Allen  v.  Allen,  13  S.  Car.  512,  36  Am   Rep  s„M     „      ,     "'^  ^at  certain  real  estate  be 

7f6                                             J                P-  SO,d  and  lhe  Proceeds  be  applied,  first  to  the 

Gratuitous  Conveyance   Not  a  Satisfaction  of  reTesTate  oAt^  /T*  mor'*aSe  011  other 

D3vise.  -  A  specific  devise  of  land  is  not  satis  \ll                  ,  e  tes,at°r,  and  afterwards  to 

fief  by  a  subsequent  gratuitous  conveyance of  Dron^r6"^,  "k^,"  legacies'  lhe  execu'or 

other  land,  though  made  with  such  Intent  »Uh     \Pud  the  bond  and  mortgage  in  full, 

Waston  v.  Johnson,  48  Ind.  1.  aimougti  the  proceeds  of  sale  were  not  suffi. 

t  2.  See  the  title  ADEmptION  op  Legacies,  vol.  of  Hopfi  57  U^^fl  "  ' ^ 

3.  Parol  Evidence  Admissible  to  Show  Intent  taf^lV*  R—  Estate  ,t0  Mortgagee.  -  A  tes- 
-Shudal  v.  jekyll,  2  Atk.  516;  Richards  v  ^7'^;  vln§  certai"  'egacies,  devised  his 
Humphreys,  15  Pick.  (Mass)  13c-  Allen  -  h„i  ^  a  mortgagee  ihereof,  charged, 
Allen,  13  S.  Car.  525.  36  Am  Rep  7?6  See  \Z V'  ™\ in  favorof  another  per 
also  Monck  P.  Monck  1  Ball  &  E?^h  Rev  entitled  irK1'^-?^  the  mo"^gee  was'not 
Rep.  33..                                         J  J'      Kev-  entitled  10  be  paid  out  of  the  personalty  in 

4.  Allen  v.  Allen,  13  S.  Car.  525  36  \m  Z  '-jT  l°  the  le&atees.  was  entitled  to 
Rep.  7I6.  •  5-5.  30  Am.       be  paid  his  mortgage  debt  out  of  the  property 

*&MWKS?5fr  7  & lhc  **  MttSK! 

A?"           '"iS          ****        -  0,  B*.  _ 
Necessity  of  Executor's  Assent.  -  Under  Georgia                    leSta}ov  Provided  that  his  executors 
Code  a  devise  does  not  pass  the  title  until  tiie  nf             f  Sh°Uld  pay  a"  h!s  iust  de°<s  out 
assent  of  the  executor  is  given  to  such  d  vise  ,n  h?/           '"T7  Which  miglu  be  on  «>and  . 
Kerr  v.  White,  52  Ga.  362?  Both  well  v.  Dobbs'  eadv  mnnf'  ^  gaV£  *h?m  Pcwei'-  if  ™ch 
59  Ga.  787;  Flemister  v.  Flemister  S3  Ga  70  son  J  mone>',was  not  sufficient,  to  sell  his  per- 
7.  Wood  7-.  Cosbv,  76  Ala    <S7    Easlev  3  ?      °r  'ea'  es,ale       order  to  satisfy  such 
Easley,  r8  B.  Mon.  (Ky.)  86                     "    '  debftS'  and  lhen  P'ovided  that  the  income 
8  Debts  Take  Precedence  of  Legacies.  -  Little  cai, in       ,  ^f^*  f''°T  ,he  estale  6hould  b? 
v.  Hager.  67  N.  Car.  135-  Blake's  Estate  A!  f      0V"j0  des,Snated  beneficiaries  for  a  c;r- 
Pa.  St.  240,  26  W.  N.  C3  (Pa.)  256    Newport  ^'n,  penod  ot  lime.  "  'vas  held  that  the  ex- 
Newport.  5  Wash.  1x4.    See  also  Morgan  v  deb  s  oAhe  "USiees,had  »°  to  pay  the 
Huggins,  4S  Fed.  Rep  3                       S  ebts  of,the  "deceased  out  of  the  income  of  the 

Direction  to  Pay  Mortgage  on  Realty  Out  of  Pro      11^'    1      'ncUSt  pEJy  ov'er  SLlch  income  or 

ceeds  of  Sale  of  Other  Realty.  -  Wheie  a  testator      T     ^  pTr°fits  10  the  beneficiaries  named  in 

IS  C  of  L  -go  a         WlU'  NeWp°rt      N'e"'Porr,  5  Wash.  114. 
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bequest  coalers  a  right  on  the  ^^^^^SSS^S^tSZ 
IL 11  UlI^SS  *  hi  rig M  I tap  riec,  inchoate,  and  the  legatee 

J^X^S5i*£ot  cause,  he  maybe  compelled  to  g,ve  ,t  by  a 
court  of^uUy.*   ,  _  xhe  assent  0f  thd  executor  vests  the  legal  estate 


1  Sterns  ».  Weathers,  30  Ala.  712.  See 
also  the  title  Executors  and  Administra- 
tors, vol.  IX,  P-  §37-  „7„,„y 

2.  Necessity}*  Executor's  Assent— England. 
Northey  ».  Northey,  2  Atk.  771  Mead  9.  Orrery, 

3  ^£fi5a.-Upchnrch  p.  Norsworthy  12  Ala. 
c-,2-  Whorton  ».  Moragne,  62  Ala  200. 

AaisachuuUt.  —  Andrews  p.  Hunneman,  6 
Pick.  (Mass.)  126. 

VrW*«.  -  Wheeler  v.  Hathevvay,  54  Mich. 

™So»th  Carolina.  -Cannon  v.  Ulmer,  Bailey 
Eq  (S.  Car.)  204;  Moore  v.  Barry,  I  Bai  ey  L. 
(S  Car.)  504;  Lenoir  r.  Sylvester,  1  Bailey  L. 

(S7V««m"'-  Chester  *  Greer,  5  Humph. 

^Seeilso  the  title  Executors  and  Adminis- 
trators, vol.  11,  p.  1 160. 

Where  Personal  Representative  Is  Appointed 
Several  Years  After  the  Death  of  the  Testator. - 
In  Unchurch  v.  Norsvvorthy,  12  _  Ala.  532-  » 
was  held  that  the  rule  of  the  text  is  not  altered 
bv  the  fact  that  no  repiesentauve  of  the  estate 
was  appointed  until  several  years  after  the 
death  of  the  testator,  but  that  when  he  is  ap- 
pointed the  legal  title  to  the  personal  estate 
vests  in  him,  and  if  it  has  been  in  the  posses- 
sion of  the  legatee  in  the  meantime  it  may  be 
recovered  by  the  personal  representative  when 
appointed.  ,  ,  __t 

A  jus  mariti  cannot  attach  upon  a  bequest 
to  the  wife,  although  made  during  coverture, 
until  the  executor  has  assented  to  the  legacy. 
Cannon  v.  Ulmer,  Bailey  Eq.  (S.  Car.)  204. 

Assent  Not  to  Be  Dispensed  With  by  Will.  -  In 
McClanahan  v.  Davis,  8  How.  (U.  S.)  170,11 
was  said  that  the  legatee  cannot  take  posses- 
sion of  the  legacy  without  the  executor  s 
assent,  though  he  is  expressly  directed  to  do 
so  bv  the  will. 

A  Question  for  the  Jury. -The  question 
whether  there  was  an  assent  by  the  executor 
is  generally  one  of  fact  for  the  jury.  Mason 
v.  Farnell,  12  M.  &  W.  674.  See  also  Edney 
v  Bryson,  2  Jones  L.  (47  N.  Car.)  366;  Thomp- 
son  *.  Schmidt,  3  Hill  L.  (S.  Car)  156. 
"  Assent  to  Legacies  Charged  on  Land  Unneces- 
sary. —  Tennings  v.  Sturdevant,  140  Ind.  641. 

3  When  Assent  May  Be  Compelled.  —  Northey 
v.  Northev,  2  Atk.  77;  Chapman  v.  1  enwick 
4Cranch  '(C.  C.)  431!  P"ce  v.  Nesbit,  1  Hill 
Eq.  (S.  Car.)  445;  Nelson  v.  Cornwell  11  Gratt 
(Va)  724.  See  also  Highnote  v  White  67 
Ind.  599;  Fletcher  v.  Sanders,  7  Dana  (Ky.) 
345,  32  Am.  Dec.  96. 

4.  Assent  Vests  Legal  Estate  in  Legatee  -Fronty 
v.  Godard,  Bailey  Eq.  (S.  Car.)  5'7;  Thompson 


v.  Schmidt.  3  Hill  L.  (S.  Car.)  156;  F««x  v. 
Bevill,  11  Gratt.  (Va.)  9  See  also  B orchard 
v  Wright,  11  Leigh  (Va.)  483.  And  see  the 
title  Executors  and  Administrators,  vol.  11, 

P' Assent  to  Legacy  of  Equitable  Interest.  —  The 

assent  of  the  executor  of  a  feme  covert  to  a 
legacy  of  a  slave,  in  which  she  has  only  the 
equitable  interest  under  a  marriage  settlement, 
does  not  vest  the  legal  estate  though  the  ex- 
ecutor is  at  the  same  time  the  trustee  of  the 
legal  estate  under  the  marriage  settlement. 
Merrill  v.  Windley,  3  Dev.  L.  (14  N.  Car.)  401. 

Assent  by  Executors  Not  in  Possession.  In 
Spruill  v.  Spruill,  2  Murph.  (6  N.  Car.)  175, 
was  held  that  it  is  not  necessary  that  executors 
should  have  the  actual  possession  of  legacies 
when  they  give  iheir  assent,  but  it  is 
if  the  legacies  are  in  the  possession  of  third 
persons  holding  suvh  possession  under  thern 
When  Executor  Is  Qualified  to  Assent. -In 
White  v.  White,  4  Dev.  &  B.  L.  (20  N  Car.) 
,01    ii  was  held  thai  where  a  person  nom- 
inated executor  in  the  will  refuses  or  neglects 
to  accept  the  office  when  the  will  . .s  admiued 
to  probate,  no  acquiescence  on  his  part  nor 
act  of  his,  not  amounting  to  an  act  of  admin- 
istration, will  justify  ihe  inference  of  assent, 
because  in  order  thereto  there  must  be  an  ex- 
ecutor  to  assent.  , 

But  il  has  been  held  that  at  common  law  the 
executor's  assent  once  given  is  effectual  to 
vest  the  estate  of  the  legatee,  although  such 
executor  may  die  before  proving  the  will  or 
qualifying.  Gums  v.  Capehart  5  Jones  Eq. 
?-S N  Car)  242.  See  also  Thompson  v. 
Khrnldt  C3  HIU  L.  .(S.  Car.)  156  g-g-' 
Hairston  v.  Hairston.  2  Jones  Eq  (55  '\  Lf  r;' 
124.    See  also  the  title  Executors  and  Admin- 

ISTRATORS,  VOl.  II,  P-  IIOI. 

The  Assent  of  One  of  several  executors  has 
been  held  to  be  sufficient  to  vest  title.  Mur- 
phree  v.  Singleton,  37  Ala.  412;  Ad.e  v.  Corn- 
well  3  T.  B.  Mon.  (Ky.)  276. 

Assent  Irrevocable  -  The  assent  of  the  ex- 
ecutor is  in  general  irrevocable  even  though 
the  assets  prove  insufficient  for  the  pavrnent 
of  debts.  See  the  title  Executors  and  Admin- 
istrators, vol.  11,  p-  1161.  .   .   _  ... 

But  it  has  been  intimated  that  before  he 
legacy  is  paid  or  delivered  to  the  legatee,  the 
executor  may  retract  his  assent  where  a  de- 
ficiency of  assets  arises  in  consequence  of 
debts  unexpectedly  claimed  which  were  un- 
known at  the  time  the  assent  ™J"^_ 
Finch  v.  Rogers,  11  Humph.  (Tenn.)  559,  N«» 
son  v  Cornwell.  11  Gratt.  (V  a.)  73s- 

As  to  the  question  when  an  executor  may 
proceed  in  equity  to  compel  a  refunding,  see 
S6  Volume  XVIII. 
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subject  to  an  execution  de  bonis  testatoris,  and  the  only  remedy  of  a  creditor 
of  the  estate  is  to  follow  the  property  in  equity  1  cieciitot 

Effect  of  Assent  to  First  Taker  on  Remainderman. -Assent  given  to  the  first  taker 

a.  fOkM  OF  ASSEAT.  —  The  law  does  not  require  that  the  assent  shall  he 
given  in  any  particular  form;  it  may  be  express  or  it  may  be  implied  from 
conduct  or  language  consistent  only  with  an  intention  to  sur  lier  to  the 
legatee  the  title  and  control.*  Thus  an  assent  may  be  implied  from  he 
acquiescence  of  the  executor  in  the  possession  by  the  legate  of  th 
bequeathed.*  But  the  acts  or  declarations  in  order  to  have  that  effect  must 
be  such  as  are  unequivocal  and  satisfy  the  mind  that  the  executol -meant  to 

sss;.of  the  legatee  to  the    -d  -  d~  ™ 

b^aSES  ^  in1  \  £  w&yTasI^o  it 

terms,  or  his  assent  may  be  implied  from  his  language  or  h  s  conduct  • If This 

manner  of  administering  the  property  he  doe!  any  act  wSSi  shows  he  has 


the  title  Executors  and  Administrators  vol 
n,  p.  H79- 

1.  Legacy  Not  Subject  to  Execution  De  Bonis 
Testatoris. —  Alston  v.  Foster,  i  Dev  Eq  (16 
N.  Car.)  341;  Hostler  v.  Smith,  2  Hayw  fa  N 
Car)  305;  Rea  „.  Rhodes,  5  Ired.  Eq.  (40 
JN.  Car.)  157;  Nunn  v.  Owens,  2  Strobh  L  (S 
Car.)  tpi;  M'Mullin  v.  Brown,  2  Hill  Eq  '  <s' 
Car.)  457;  Lynn  ».  Vick,  6  Yerg.  (Tenn  )  42: 
Burnley  v.  Lambert,  1  Wash.  (Va.)  3oS-  Ran- 
dolph v.  Randolph,  6  Rand.  (Va.)  104-  Samp- 
son v.  Bryce,  5  Munf.  (Va  )  175. 

As  to  th2  right  of  creditors  of  the  estate  to 
resort  to  a  suit  in  equity  for  a  refunding,  see 
the  title  Marshaling  Assets. 

Action  of  Trover  Against  Execution  Creditor  — 
An  executor  may,  if  he  thinks  proper  assent 
to  a  specific  legacy  before  he  has  paid  the 
debts  of  his  testator,  and  the  legatee  may 
maintain  an  action  of  trover  against  a  creditor 
ot  the  estate  who  has  taken  the  chattel  under 
an  execution  against  the  executor.  Edney  v 
Bryson,  2  Jones  L.  (47  N.  Car.)  365;  Nunn  v. 
Owens,  2  Strobh.  L.  (S.  Car.)  101. 

2.  Effect  of  Assent  to  First  Taker  on  Remain- 
derman. -  Gibson  v.  Land,  27  Ala.  ny  Kopp 
n  Her/mDan-82  Md.  339;  Knight  v.  Leak,  2 
Dev.  &  B  L.  (19  N.  Car.)  133;  Hearne  v. 
Kevan,  2  Ired  Eq  (37  N.  Car.)  34;  Acheson 
v.  McCombs  ,3  Ired.  Eq.  (33  N.  Car.)  554;  Rea 
v  Rhodes,  5  Ired.  Eq.  (40  N.  Car.)  my  £th'et- 
■dge y.  Bell,  5  Ired.  L.  (27  N.  Car)  87; 
Windley  v.  Gaylord,  7  Jones  L.  (52  N.  Car  )  ss 
see  also  the  title  Executors  and  Adminis- 
trators, vol.  11,  p.  1 162. 

If  however,  the  specific  thing  is  bequeathed 
for  life  with  a  remainder,  which  in  terms  re 
quires  the  restoration  of  the  property  to  the 
executor  to  enable  him  to  execute  the  trusts 
attached  to  the  ulterior  disposition    the  ex 
ecu  tor  may  sue  and  recover,  the  assent  in 
such  case  being  limited  to  the  vesting  of  the 
life  estate  only.    McKoy  v.  Guirkin,  102  N 
Car.  21;  Allen  v.   Watson,   1   Murph.  (5  N 
Car.)  189;  Dunwoodie  v.  Carrington    2  Law 
Repps.  (4  N.  Car.)  469. 
3.  Assent  May  Be  Express  or  Implied  —  Unit •</ 

Schley      Collis,  47  Fed.  Rep.  250 
Alabama.  —  Walker  v.  Walker,  26  Ala  263- 
Whorton  v.  Moragne,  62  Ala.  201.  ' 

787 


Georgia.  —  Parker  v.  Chambers,  24  Ga  Si8- 
Vaughn  v.  Howard,  75  Ga.  285.  ' 

Mississippi,  —  Hall  v.  Hall,  27  Miss.  458 
t    /     t  Carolina.  —  Merrill  v.  Windley,  3  Dev 
U  (14  N.  Car.)  399;  White  v.  White,  4  Dev.  & 

rTS(2r0  x,ar-A4°I;  Lil,ard  v-  Reynolds, 
3  Ired  L.  25  N.  Car.)  366;  Rea  v.  Rhodes,  5 
Ired.  Eq  (40  N.  Car.)  148;  Edney  v.  Bryson 
2  Jones  L  (47  N.  Car.)  365;  Propst  v.  Rose. 
man  4  Jones  L.  (49  N.  Car.)  130;  Gums  v. 
Capehart,  5  Jones  Eq.  (58  N.  Car.)  242. 

Sc'^'Carc/tna.- Alexander  v.  Williams,  2 
nm  L.  (S.  Car.)  522. 

68prg""a-  ~  Lynch  v-  Thomas,  3  Leigh  (Va.) 

r  C°"a'/a-—LH°n&erger  v.  Honsberger,  5  U. 
c.  y.  a.  u.  s.  479. 

See  also  the  title  Executors  and  Adminis- 
trators, vol.  II,  p.  1161. 
Qualified  or  Conditional  Assent.  —  In  Lillard  v 

fZ-i-;  3Jred-  L-  (25  N-  Car")  366,  it  was 
held  that  where  one  who  claimed  a  specific 
legacy  was  permitted  by  the  executor  to  take 
it  into  possession  upon  an  agreement  that  if  it 
should  afterwards  be  decided  that  the  chattel 
did  not  pass  under  the  will  to  the  legatee  it 
should  be  returned  to  the  executor,  this  was 
sufficient  to  vest  whatever  inchoate  rights  the 
legatee  had  as  effectually  as  would  an  un- 

M.a& hW.  2a3Sent'  al5°  EHi0tt      EHi0tt'  9 

4.  Schley  v.  Collis,  47  Fed.  Rep.  250-  Whor- 
ton v.  Moragne,  62  Ala.  201;  Parker  v.  Cham- 
bers. 24  Ga.  5iS;  Hall  „.  Hall,  27  Miss.  458- 
Oums  v.  Capehart,  5  Jones  Eq.  (58  N  Car) 
242;  Lillard  v.  Reynolds,  3  Ired.  L.  (25  N 
Car.  366;  Merritt  v.  Windley,  3  Dev.  L  (14  N 
Car  )  399;  White  v.  White,  4  Dev.  &  B.'  L  (20 
N.  Car.)  4ci;  Alexander  v  " 
fS.  Car.)  522. 

5.  Jordan  y.  Thornton, 
Rhodes,  5  Ired.  Eq.  (40  N 

May  Be  Express  or  Implied.  -  Comyns  Die- 
Administration  (C.  6);  Fenton  v.  Clegg,  9 
Exch.  680;  Doe  v.  Sturges,  7  Taunt.  217  2  E 
U  L.  216:  Paramour  v.  Yatdley,  Plowd.  539' 
y°Rnf  VkMmeSt  1  Stra-  D°e  v.  Tatcheli; 
w?u  t\Vs'  23  E-  C  L-  T57:  Walker  v. 
Walker,  26  Ala.  262;  Gantt  v,  Phillips,  23  Ala. 
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assented  to  the  legacy,  that  will  be  taken  as  evidence  of  his  assent.  In  England 
k  has  bee  A  eld  that  if  the  executor's  acts  are  referable  to  his  character  o  execu- 
tor  they  are  not  evidence  of  an  assent  to  the  legacy.*  But  in  North  Care 
Eur  onTwho  qualifies  as  executor  is  held  thereby  to  accept  a  legacy  or  dev.se 
bequeathed  him  by  the  will,*  and  a  legatee  who  procures  the  probate  of  the 
will  and  executes  the  duties  of  executor  accepts  the  legacy  by  so  doing 
though  he  fails  to  take  the  oath  required  of  executors.*  And  ,n  Alabama :it 
has  been  held  that  if  a  legatee  takes  out  letters  testamentary  and  takes  pos- 
sesion of  the  estate,  returning  an  inventory  thereof,  Ins  legacy  thereby  vests 
in  him,  unless  he  expressly  dissents  from  the  will. 

(2)  Legacies  of  Chattels  Real  —  When  Entry  Amounts  to  Assent.  —  V\  here  an  execu- 
tor is  bequeathed  an  interest  in  a  leasehold  estate  for  his  life  or  any  partial 
interest  Z  such  an  estate,  he  must  do  something  more  than  enter  in  order  to 
^  ve  assent  to  the  le-acy  ;  «  but  where  he  is  given  the  entire  term  his  entry 
f mounts  to  an  election  to  take  the  legacy.'  There  is  a  substantial  reason  for 
I  s  distinction;  for  if  his  general  entry  on  his  life  estate  were  an  election  to 
e  uer  as  legated  it  would  necessarily  confirm  the  remainder  bequeathed  over; 
and  that  might  happen  in  cases  wherein  he  might  want  the  estate  in  remainder 
?or  sale,  in  "order  to  pay  the  testator's  debts.  Such  an  assent .would  be  a 
devastavit  in  the  executor  which  might  be  a  grievous  hards hip  to  him  But 
if  the  devise  to  him  be  absolute  the  same  reason  does  not  exist  for  he  has 
the  value  of  the  whole  term  as  an  equivalent  to  indemnify  himself  against  the 
consequences  of  the  devastavit.8 


275-  Murphree  v.  Singleton,  37  Ala.  412; 
Camp  v.  Coleman,  36  Ala.  163;  Wheeler  v. 
Lester,  1  Bradf.  (N.  Y.)295;  Hudson  7/.  Reeve, 

1  Barb  (N.  Y.)  89;  Hanbest's  Estate,  12  Phila. 
(Pa.)  72,  35  Leg.  Int.  (Pa.)  159:  Che^ter.^ 
Greer,  5  Humph.  (Tenn.)  26;  Frazer  v.  BeviU, 
11  Gran.  (Va.)  9. 

If  the  Executor  Says  He  Will  Take  According 
to  the  Will,  that  amounts  to  an  assent  to  take 
as  legatee.  Comyns  Dig.,  Administration 
(C  6);  Garret  v.  Lister,  1  Lev.  25;  VVelcden  v. 
Elkington,  3  Dyer  358/'. 

1.  Assent  Shown  by  Manner  of  Administering 
the  Property.  —  Doe  v.  Sturges,  7  Taunt  217, 

2  E  C.  L.  216;  Doe  v.  Tatchell,  3  B.  &  Ad. 
675,  23  E.  C.  L.  157;  Hanbest's  Estate,  12 
Phila.  (Pa.)  72,  35  Leg.  Int.  (Pa.)  153. 

Acts  Held  Sufficient  to  Constitute  Acceptance.  — 
A  legatee  in  a  suit  to  set  aside  a  conveyance 
to  the  testator,  for  fraud,  defended  both  as  ad- 
ministrator and  as  legatee.  The  suit  was  suc- 
cessful, but  in  the  adjustment  of  matters  the 
legatee  received  a  sum  of  money  for  which  he 
did  not  account  as  administrator.  The  legatee 
also  paid  several  annuities,  made  a  charge  on 
the  estate  bequeathed  him.  The  only  evi- 
dence to  show  that  the  legatee  did  not  accept 
the  legacy  was  that  of  his  attorney,  who  testi- 
fied that  the  legatee  had  never  accepted  the 
legacy,  by  his  advice.  It  was  held  that  the 
legatee  had  accepted  the  legacy.  Hunkypillar 
v.  Harrison,  59  Ark.  453. 

Contract  by  Executor  with  Devisee  for  Assign- 
ment of  Terms  to  Him  Bequeathed.  —  \\  lit  re  an 
executor  contracts  with  a  devisee  for  an 
assignment  of  the  terms  to  him  bequeathed  it 
is  a  sufficient  assent  to  the  legacy.  S  Yin.  Abr. 

l'  Continuous  Use  of  Property  Bequeathed  in  Ac- 
cordance with  the  Will. —  The  continuous  use 
by  an  executrix,  who  is  also  widow  of  the  tes- 
tator of  property  bequeathed  to  her  during 
her  life  in  accordance  with  the  provisions  ot 


the  will  is  an  implied  assent  to  the  legacy  be- 
queathed her.  Camp  v.  Coleman,  36  Ala.  163. 
See  also  Paramour  v.  Yardley,  Plowd.  539; 
Walker  v.  Walker,  26  Ala.  262. 

2  In  England  Executor's  Acts  Referable  to  His 
Character  of  Executor  Not  Evidence  of  Assent. 
Doe  v.  Sturges,  7  Taunt.  217,  2  E.  C.  L.  216; 
Cheyney  v.  Smith,  Leon.  216;  Atty.-Gen.  v. 
Potter,  5  Beav.  164;  Richards  v.  Browne,  3 
Bing.  N.  Cas.  493.  32  E.  C.  L.  219. 

In  Trail  v.  Bull,  1  Coll.  Ch.  Cas.  352,  Vice 
Chancellor  Knight  Bruce  said:  "  Where  an 
executor,  who  is  also  a  specific  legatee,  does 
an  act  respecting  the  subject  of  the  specific 
bequest  which  is  referable  to  either  character, 
which  is  consistent  with  the  notion  of  assent 
and  with  its  absence,  that  shall  not  be  held  to 
prove  or  amount  to  an  assent."  See  also 
Atty.-Gen.  v.  Potter,  5  Beav.  164. 

3.  Allen  v.  Allen,  121  N.  Car.  328. 

4.  Tredaway  v.  Payne,  127  N.  Car.  43°- 

5.  Gantl  v.  Phillips,  23  Ala.  275. 

6.  Mere  Entry  Not  an  Assent  to  a  Partial  Inter- 
est in  Term.— Com.  Dig..  Administration,  (C.  6); 
Anonymous,  3  Dyer  277^:  Doe  v.  Sturges.  7 
Taunt.  217,  2  E.  C.  L.  216;  Young  v  Holmes. 
1  Stra.  70;  Doe  v.  Tatchell,  3  B.  &  Ad. 
6S0,  23  E.  C.  L.  i5q:  Pannel  v  Fenn  Cro. 
Eliz  347.  See  also  Trait  v.  Bull,  1  Coll.  Ch. 
Cas.  360;  Attv.-Gen.  v.  Potter,  5  BeaJ-.l64- 

Entry  and  Expression  of  Assent  Sufficient.  — 
But  where  an  executrix,  who  was  bequeathed 
a  life  estate  in  a  term  of  years,  entered  upon 
the  land  and  said  that  she  agreed  to  take  the 
interest  bequeathed  as  a  legacy,  according  to 
the  will  it  was  held  that  she  had  assented  to 
the  legacy.  Welcden  v.  Elkington,  3  Dyer 
358/'.  See  also  Pannel  v.  Fenn,  Cro.  Eliz.  347- 
7  Bequest  of  Entire  Term  Accepted  by  Entry.  — 
Pannel  v.  Fenn,  Cro.  Eliz.  347;  Fenton  v 
Clegg,  9  Exch.  680;  Doe  v.  Sturges.  7  Taunt. 
217,  2  E.  C.  L.  216. 

8.  Reason  for  Distinction.  —  Pannel  v.  tenn, 
03  Volume  XVI II. 
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Security  from  Legatee. 

of  a  term  bequeathed  him  ■  L  will .if  u  \  '  or  ,f  he  dlsPoses  by  will 
of  a  leasehold  interest  by  Z  ^  o"   1  e^ttq  ?d  ^"J*"* 

.^^cSS™^  *  ^  -e- 
con»/trrr„rxenrte'qq^  "  ^  d°"  '"^  °<  • 

Excluding  Co-executor  from  Joint  Occupancy  of  Term  —  So  an  pvrrnrnr  K„        1  r 

E4»SL£s  aa  j0IIlt  oc~ of  the  t^MwiSffi5oStdffi 

leaseTt^  "  the  executor 

a  claim  as  executor,  anl  ^^^^  *  ™  " 

4  Taking  Security  from  Legatee-*.  In  General'     Af„li  r 
the  right  of  an  executor  or  administrator to  require  secTrit  in  11t.d(,,sc,uss,onfof 
refunding  bond  before  navm^nr  or  ,f„u  require  security  in  the  shape  of  a 

elsewhere  in  this  work  I?*3™*"1  °f  dehver>'  of  legacie*  generally  will  be  found 

first  legatee,  he  will  be  reauireH  ig°°ds  °r  C  lattels  in  the  hailds  of  the 

so  as  tS  insure  their  ^He^  *  -urity 

2CrE0:ch'L.  ^  D°e  "  StUrges'  7  Taunt-  «*        «•  See  the  title  Executors  and  ADmiMstra. 

1.  Granting  by  Deed   the   Term   Devised-  Wv'^'i1"', 

Comyns  Dig.,  Administration,  (C  6  ?0  B^£e^.?  ^en,1>''  1  Ch-  R^P-  no. 

2.  Disposition  of  Term  by  Will  —  Fenton  „  <sJ        •    „        ,Tenant  Not  Required  to  Give 
Clegg,  9  Exch.  68o.           7                e"t0n  *  Secm,t3r,1ln  General.  -  Leeke  ».  Bennett,  i  Atk 

3.  Taking  Profits  of  Term. -Comyns  Di<r  StlL  ■ P  w klnaslon-  2  Atk.  82;  Slanning  v\ 
Administration,  (C.  6).                     V          g'  rr'  3  P-  W™.5-  334;  Foley      Burnell,  I  Bro 

4.  Repairing  Tenements.  -  Com  vns  Dir  Ad  k'aZ  2IV  Whiltemore  Russell,  8o  Me.  207,' 
^.nistration,  (C.  6);  Cheyney  ,  ^fee^  ^M^of  Tft                 ^  f 

r  Stra.  70;  Paramour*.  Yardley  StoSd  th PS      T  by  e?TeSS  Statute  the  ru'e  of 

Doe  ».  Tatchell  3  B.  &  Ad.  675    23  E    C  L  ^  ^  m-ade  aPPlicable  to  bequests 

157.                                        /b'  JoHife  of  specific  legacies.    Garrity's  Estate 

Illustration.  -  Thus  a  payment  by  an  execu  1 1    «   47>    t>  ■ 

tor  of  a  charge  of  £50.  V which  I  lea'chold  ShJin      F  f     ^  Wh6re  Dan^er  of  Loss  Is 

interest  bequeathed  him  was  subjected  was  Rn!      M  m  y  ^  Burneil,  1  Bro.  C.  C.  279; 

heldto  be  sufficient  proof  of  his  assentlo  The  f, °S  £  £«Z7T'         Bu,rne,t Lester 

legacy.    Young  „.  Holmes,  1  Stra  70  rL      I  5,  K'nn&/,d  v-  Kinnard,  5  Watts  (Pa.) 

6.  Excluding    Co-Executor.  -  Comyns    Dig  (Mass  ?£.      °          "  *    Shelt°n'    2  Met- 
Admmistration  (C.  6);   Anonymous    •»  Dve'r  1  -S  7   ft  ■ 

277^.                                      ymous,  3  u.ver  Ihs  rule  has  been  applied  where  it  appeared 

7.  Leasing  by  the  Description  of  Executor.-  moied  ou  tof'fh.  irre^,onsible'  had  re" 
Comyns  Dig.,  Administration  (C.  7)-  Chevnev  vnnrt  ,h  •  •  ^  ■  '  a"d  had  removed  be- 
v.  Smith,  Leon.  216.  See  also  Doe  v.  S  ^  i""  „  ?e  Junsd!cJtIon  of  the  court  whatever 
7  Taunt.  217,  2  E.  C.  L.  216              '        S    '  ProPerty  she  could  control,  and  had  repeatedly 

threatened  that  she  would  defeat  the  rights  of 
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Leeatee  of  Money.  -  Where  the  property  bequeathed  consists  of  money  or  its 
eauivlnt  as  or  instance  stocks,  or  has  been  converted  into  money  which 
mav  be  easily  lost  or  wasted,  the  general  rule  is  that  the  legatee  must  give 
some  reasonable Security  for  the  forthcoming  of  the  corpus  at  the  ermma  .on 
of^he  life  estate.*  And  this  it  has  been  said  notwithstanding  the  fact  that 
th e  legatee  may  be  perfectly  responsible,  and  no  cause  be  shown  to  induce  a 
beLf  that  theTe  is  danger  of  his  wasting  the  property.*  A  fortwrt  is  this 
true  where  ere  is  evidence  going  to  show  that  there  is  danger  of  loss  a, 
Itere  the  life  tenant  is  insolvent  or  irresponsible,  or  a  nonresident  of  the 

Where  the  Will  Dispenses  with  Security.  -  In  those  cases  where  the  rule  .requiring 
secLKitv  is  applied  by  the  courts,  it  is  for  the  protection  of  the  remainderman 
K  th absence  of  Ly  direction  in  the  will,  but  if  it  appears  from  a  proper 
construction  of  the  will  that  it  was  the  intention  of  the  testator  that  the  pfo£ 
erty  should  be  placed  in  possession  of  the  life  tenant  without  security,  such 

intention  will  prevail.4  ]p(Tarv  is  rr\veT) 

Legacy  Suhject  to  Limitation  Over  upon  a  Subsequent  Event.  —  If  a  legacy  is  gl\  en 
crenel \v  but  subject  to  a  limitation  over  upon  a  subsequent  event  or  con- 
Hnlencv  security  will  be  required  from  the  taker  of  the  first  estate  only  when 
if  shown  t  t  e  court  that  there  is  danger  that  the  property  will  be  wasted 
se  reteTor  removed.5  And  this  rule  has  been  applied  to  money  legacies.0 
"^rstlte  -  In  several  jurisdictions  the  question  o 
the  benefit  of  a  remainderman  is  now  provided  for  by  statute.  Btrt WtOxt 
statutes  reou  ring  security  to  be  given  generally,  it  has  been  held  that  no 
security  will  be  Required  If,  from  the  terms  of  the  will,  it  is  the  intention  of 
the  testator  that  such  requirement  shall  not  be  made. 


the  remainderman.  Langworthy  v.  Chad- 
wick,  13  Conn.  42,  Clarke  v.  Terry,  34  Conn. 

I?l  Security  Required  from  Legatee  of  Money.  — 

Mason  v.  Pate,  34  Ala.  379;  Whitlemore  v. 
Russell,  80  Me.  297.  6  Am.  St.  Rep.  200;  Ful- 
ler v.  Fuller,  84  Me.  475;  Tyson  v.  Blake,  22 
N  Y  558-  Livingston  v.  Murray,  68  N.  \. 
403;  Mailer  of  McDougall,  141  N  Y  28; 
Eichelberger  v.  Barnetz,  17  S.  &  R.  (Pa.)  293; 
Kinnard  v.  Kinnard,  5  Watts  (Pa.)  no.  See 
al»  In  re  Camp,  126  N.  Y.  384.  But  see 
Hodge  v.  Hodge,  72  N.  Car.  616;  Horah  v. 
Horah,  Winst.  Eq.  (60  N.  Car.)  107 

2   Kinnard  v.  Kinnard,  5  Watts  (Pa.)  no. 

3.  Langworthy  v.  Chad  wick,  13  Conn  42; 
Clarke  v.  Terry,  34  Conn.  176;  Howard  v. 
Howard,  16  N.  J.  Eq.  486;  In  ivCamp.  126  N. 
Y.  377;  Matter  of  McDougall.  141  N.  \.  28. 

4  Security  Dispensed  with  by  Will.  —  Gar- 
rity's  Estate,  108  Cat.  463;  McClernan  v.  Mc- 
Clernan, 73  Md.  283:  Martin  r.  Martin,  69 
Miss  315.  See  also  Pierce  v.  Stid worthy,  81 
Me  50-  Matter  of  McDougall,  141  N.  Y.  21. 

5  Security  in  Case  of  Legacy  Suhject  to  Limita- 
tion Over  unon  a  Subsequent  Event.  —  Homer  v 
Shelton,  2_Met.  (Mass.)  194;  Fiske  v.  Cobb,  6 
Gray  (Mass.)  144;  Taggard  v  Piper,  118 
Mass  315-  Pelham  v.  Taylor,  1  Jones  Eq.  (54 
N  Car)  121,  19  Am.  Dec.  604;  Williams  v. 
Cotten,  3  Jones  Eq.  (56  N.  Car.)  395;  Camp  v. 
Smith.  6S  N.  Car.  537;  Lapham  v.  Martin,  33 
Ohio  St.  99;  Martin  v.  Lapham,  38  Ohio  bt. 

But  a  different  rule  is  applied  where  there 
is  danger  that  the  estate  will  be  wasted  as 
where  the  first  taker  is  irresponsible  and  is 
about  to  remove  from  the  state.  Hudson  v. 
Wadsworth,  8  Conn.  362. 


The  mere  fact  that  the  first  legatee  is  a  feme 
covert  cannot  in  itself  furnish  any  evidence  of 
danger  of  loss.  Rowe  v.  White,  16  N.  J.  Eq. 
418,  84  Am.  Dec.  169. 

6.  Condict  v.  King,  13  N.  J.  Eq.  383;  Rowe 
v.  White,  16  N.  J.  Eq.  418,  84  Am  Dec  169; 
Williams  ii.  Cotten,  3  Jones  Eq.  (56  N.  Car.) 
-,0V  Camp  v.  Smith,  68  N.  Car.  537-  See  also 
Fawkes  v.  Gray,  18  Ves.  Jr.  131;  Homer*. 
Shelton,  2  Met.  (Mass.)  194.  Compart  Eichel- 
bero-er  v.  Barnetz,  17  S.  &  R.  (Pa.)  293. 

7.  Statutes  Requiring  Security.  —  Dodson  v. 
Sevars,  52  N.  J.  Eq.  611;  Duval's  Appeal,  38 
Pa  St'  112;  Van  Dusen's  Appeal,  102  Pa.  St. 
224-  Griffith's  Estate,  1  Lack.  Leg.  N.  (Pa.)  311 ; 
Stoui's  Estate,  13  Montg.  Co.  Rep.  (Pa.)  167. 

Lands  Converted  into  Money. —  In  Duval  s 
Appeal,  38  Pa.  St.  112,  it  was  held  that  where 
the  law  has  substituted  money  fcr  lands,  all 
interests  subsequent  to  those  of  the  first  taker 
require  protection,  and  they  are  within  the 
spirit  of  the  statute. 

Under  Statute  in  Connecticut  the  court  of  pro- 
bate is  authorized  in  all  cases,  upon  the  re- 
quest of  the  life  tenant,  to  order  the  executor 
to  deliver  the  properly  to  him  upon  his  giving 
bonds  that  it  should  be  forthcoming  for  the 
remainderman  at  the  termination  of  the  life 
estate     Sanford  v.  Gilman,  44  Conn.  461. 

But  the  authority  thus  conferred  upon  the 
court  of  probate  is  independent  of  and  in  no 
way  interferes  with  the  general  chancery 
po«ers  of  a  court  of  equity.  Security  Co.  v. 
Hardenburgh,  53  Conn.  172. 

8.  Hambiight's  Appeal.  2  Grant  Cas.  (Pa.) 
320;  Green's  Appeal,  42  Pa.  St.  25:  Zehender  s 
Estate,  S  Pa.  Dist.  4391  Martin's  Estate,  160 
Pa.  St.  35.  See  also  Sanford  v.  Gilman,  44 
Conn.  464. 
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To  Whom  Legacy  Paid. 


5.  To  Whom  Legacy  Is  to  Be  Paid  —  a.  In  GENERAL.  —  The  general  rule  1 
is  that  an  executor  or  administrator  should  pay  over  a  legacy  to  the  person 
to  whom  it  is  directed  to  be  paid,  provided  such  person  is  legally  qualified 
to  receive  payment.2  But  it  has  been  held,  in  a  case  where  a  testator  directed 
that  moneys  payable  to  the  several  donees  under  his  will  should  "for  con- 
venience "  be  paid  to  a  trustee,  who  was  charged  with  no  duty  as  to,  and 
given  no  control  over,  the  fund  save  to  receive  the  money  and  pay  it  over  in 
the  proper  shares  to  each  donee,  that  the  executor  was  justified  in  ignoring 
the  trust  and  paying  directly  to  the  beneficiaries  the  share  of  each.3 

b.  Legacy  to  Infant.  —  A  legacy  to  an  infant  should  be  paid  to  his 
legally  appointed  guardian,-*  and  payment  cannot  legally  be  made  to  his 
father  as  natural  guardian.5 

A  Testamentary  Direction  for  Payment  Directly  to  the  Infant  cannot,  it  has  been  held 
in  New  Jersey,  control,6  but  the  contrary  has  been  asserted  in  England."* 

c.  Legacy  to  Insane  Person.  —  A  legacy  to  an  insane  person  should 
be  paid  to  his  guardian.8 

d.  Where  Legatee  Has  Died.  —  Where  a  legatee  has  died  since  the 
death  of  the  testator,  the  administrator  of  such  legatee  is  entitled  to  collect 
any  portion  of  the  legacy  that  remains  due  to  him,  to  be  appropriated  for  the 
benefit  of  his  creditors  or  distributed  to  his  heirs  at  law  or  distributees.9 

e.  Gift  of  Life  Estate.  —  It  has  been  held  that  where  under  a  will  a 
person  was  given  a  life  estate  in  certain  property,  and  there  was  an  intestacy 
as  to  the  remainder,  which,  however,  would  go  to  the  surviving  son  of  the 


1.  For  a  Further  Treatment  of  this  question, 
see  the  title  Executors  and  Administrators, 
vol.  n,  pp.  1164-1166. 

2.  Construction  of  Testamentary  Directions.  — 
Where  a  testator  in  his  will  provided,  "  I  give 
and  bequeath  to  my  daughter  E.  the  sum  of 
twenty-five  thousand  dollars,  and  do  order  and 
direct  that  eight  thousand  dollars  of  said  sum 
be  paid  over  to  her  son  T.  when  he  shall  arrive 
at  the  age  of  twenty-one  years,"  it  was  held 
thai  the  execuior  was  justified  in  paying  over 
the  whole  bequest  to  E.,  and  that  he  was  not 
required  to  retain  for  investment  eight  thou- 
sand dollars  thereof,  accounting  to  E.  for  the 
interest  during  the  minority  of  T.,  and  pre- 
serving the  principal  for  T.  at  his  arrival  at 
full  age.  Matter  of  Denton,  102  N.  Y.  200, 
affirming  33  Hun  (N.  Y.)  317. 

Where  a  testator  has  given  to  a  certain  per- 
son a  legacy  of  a  certain  amount  "  to  pay  her 
debts  and  for  her  support  as  she  needs  it,"  it 
is  the  duty  of  the  executor  to  pay  over  the 
amount  to  the  legatee  to  be  used  at  her  discre- 
tion, and  he  is  not  warranted  in  hunting  up 
the  debts  of  the  legatee,  paying  them  off  for 
her,  and  deducting  the  amount  so  paid,  upon 
a  settlement.  Hogan  v.  Hogan,  63  N.  Car. 
222. 

Refusal  of  Testamentary  Guardian  to  Accept  Pro- 
vision for  Herself.  —  A  direction  that  during  the 
minority  of  a  daughter  of  the  testator,  the  in- 
come of  the  estate  which  he  bequeathed  to  her 
be  paid  to  her  mother  for  the  support,  main- 
tenance, and  education  of  the  daughter,  con- 
stitutes^  the  mother  testamentary  guardian, 
and  entitles  her  to  receive  the  income.  Such 
right  is  not  forfeited  by  ihe  fact  that  the 
mother  refused  to  accept  a  provision  made  for 
her  by  ihe  testator  in  lieu  of  dower,  and  that 
by  being  permitted  to  receive  the  income  she 
may  reap  some  incidental  benefit  therefrom. 
Macknet  v.  Macknet,  24  N.  J.  Eq.  277. 
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3.  When  Testamentary  Direction  Properly 
Ignored.  —  Hamlin  v.  Mansfield,  88  Me.  131. 

4.  Legacy  Should  Be  Paid  to  Guardian.  —  Moore 
v.  Moore,  50  N.  J.  Eq.  554.  See  also  Liver- 
more  v.  Somers,  (N.  J.  1889)  16  Atl.  Rep.  513; 
Sparhawk  v..  Buell,  9  Vt.  41. 

5.  Payment  Cannot  Properly  Be  Made  to  Father. 
—  Dagley  v.  Tolferry,  1  P.  Wins.  285;  Miles  v. 
Boyden,  3  Pick.  (Mass.)  213;  Cannon  v.  Ulmer, 
Bailey  Eq.  (S.  Car.)  204.  See  also  Cooper 
v.  Thornton,  3  Bro.  C.  C.  186;  Cunningham 
v.  Harris,  cited  in  3  Bro.  C.  C.  186;  Genet  v. 
Tallmadge,  1  Johns.  Ch.  (N.  Y.)  4;  Hyde 
v.  Stone,  7  Wend.  (N.  Y.)  354;  Sparhawk  v. 
Buell,  9  Vt.  41. 

When  Demand  by  Father  Sufficient.  —  But 
where  a  demand  by  the  father  was  resisted  by 
the  executor  solely  on  the  ground  that  the 
child  had  no  claim  to  the  legacy,  it  was  held 
that  the  executor  had  waived  the  necessity  of 
a  demand,  and  an  action  by  the  legatee  by  his 
father  as  prochein  ami  was  sustained.  Miles 
v.  Boyden,  3  Pick.  (Mass.)  213. 

6.  Testamentary  Direction  Not  Binding.  —  A 
testamentary  direction  that  certain  legacies 
given  to  infants  shall  be  paid  to  them  on  their 
attaining  the  age  of  eighteen  years  is  not  bind- 
ing upon  the  executor,  for  it  is  the  duty  of  an 
executor  on  paying  a  legacy  to  take  a  refund- 
ing bond  for  the  protection  of  creditors,  and 
an  infant  is  not  competent  to  execute  such  a 
bond.  But  his  guardian  may  execute  it  for 
him.  Therefore  a  legacy  to  an  infant  should 
be  paid  to  his  guardian  or  iis  pavment  de- 
ferred until  the  legatee  is  of  full  age.  Moore 
v.  Moore,  50  N.  J.  Eq.  554. 

7.  Contrary  View  in  England.  —  In  re  Dene- 
ken,  13  Reports  294,  72  L.  T.  N.  S.  220. 

8.  Legacy  to  Insane  Person  Should  Be  Paid  to 
Guardian.  —  See  State  v.  Dunbar,  99  Mich.  99. 

9.  Payment  to  Personal  Representative  of  Leg- 
atee.—  Atkins  v.  Guice,  21  Ark.  164. 
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testator  who  was  a  minor,  it  was  error  to  award  the  fund  to  the  guardian  of 
the  minor  son  subject  to  the  life  tenant's  right  to  the  income,  but  the  fund 
should  be  awarded  to  a  trustee  to  be  appointed  by  the  court  to  receive  and 
securely  invest  the  same,  collect  the  interest,  and,  after  the  termination  of  the 
life  estate,  pay  the  corpus  of  the  fund  to  such  person  or  persons  as  might  then 
be  entitled  thereto. 1  .  , 

6  Mode  of  Payment  -  In  General.  —  The  question  as  to  the  mode  of  payment 
and  delivery  of  legacies  generally  will  be  found  discussed  elsewhere  in  this 

W°in  What  Currency  Payable.  —  In  the  absence  of  a  contrary  intent  in  the  will 
legacies  payable  in  money  should  be  paid  in  the  money  of  the  country  in  which 
the  testator  was  domiciled  and  the  will  made,  without  regard  to  the  currency 
of  the  place  where  the  legatees  reside.3 

7  Time  of  Payment.  —  In  the  absence  of  statute  the  payment  or  delivery 
of  legacies  should  be  made  at  the  expiration  of  one  year  after  the  testator  s 
death  4  and  the  executor  may,  if  he  choose,  pay  a  legacy  at  any  time  within 
the  year  5  But  payment  cannot  be  compelled  before  the  expiration  of  the 
year  though  the  will  directs  an  earlier  payment.0  Payment,  however  may 
be  postponed  beyond  this  period  by  a  direction  in  the  will  to  that  effect. 
Thus  if  the  legacy  is  given  upon  the  happening  of  a  certain  event  or  con- 
tingency, such  as  the  death  of  a  tenant  for  life,  it  is  demandable  when  the 
eve°nt  or  contingency  happens,  if  the  event  or  contingency  happens  after  a 
year  from  the  testator's  death.8 

Under  statute.  —  In  most  of  the  states  statutes  have  been  passed  prescribing 
the  time  within  which  legacies  are  to  be  paid  when  the  will  is  silent  on  that 

question.9  .        „  „ 

Legacy  to  Infant  Payable  at  Specified  Time  -  Effect  of  Infant's  Death  on  Legacy  Payable  at 
Twenty-one.  -  Where  legacy  not  chargeable  on  land  is  to  be  paid  at  majon  y, 
and  the  interest  is  given  during  minority,  if  the  legatee  dies  under  age  his 

1.  Payment  to  Trustee  and  Not  to  Guardian  of     Wood  v   Penoyre,  13  Ves.  jr.  325;  Campbell 

ss  iiv  ,,"!  "d  see  ,he  ",,es  PAV-     £ff *  ™ 

3  in  Wtat'tammc  Payable.  -  Senders  v.  sible.  pa,  the  debts  kjpcieB.  «g 
Unite  2  Alt  Mr  Phipps  v.  Angeasea,  S  testamentary  expenses  so  that  the  clear  rest- 
v"  Abf.  p..  8;  Campbell  r.  Graham,  ■  due  may  be  ascertained  and  patd  over  to  h,m. 
n,ec  &  M           Bowditch  v.  Soltyk,  09  Mass.  Wightwick  v.  Lord,  6  H.  L.  Cas.  217. 

136   GTave'ley3^  Graveiey.  25  S.  Car!  23,  60.  5.  See  the  title  Executors  and  Adm.n.stra- 

Am'    Rpd   J.78     See  also  Scott  v.  Bevan,  2  tors,  vol.  II,  p.  II67. 

B  &  Ad  73  22  E  C  L  28;  Noel  v.  Rochfort,  6.  See  the  tide  Executors  and  Administra- 

10  B.igh  N.'S.  483;  Wallis  ,  Brighton,  2  P.  TOi^r^n,  P-             by  ^  rf  ^  _ 

iTcwkerell  r.  Barber,  16  Ves.  Jr.461.it  Parks  ,.  Knowllon  14  ^/SjgW 
was  held  that  where  a  legacy  is  given  in  sicca  Spencer  s  Petition  16  R  I.  25.  rogart>  . 
rupees  by  a  testator  domiciled  in  India,  by  a  Fogarty,  22  Can.  Sup.  ".103. 
will  made  there,  if  mide  by  remittance  to  Eng-  8.  Laundy  v.  Williams,  2  P  V\  ms  48  •  Ash- 
land, it  must  be  according  to  the  current  value  ton  v.  Vinson  53  •  ■  E*  Claxton 
of  the  rupee  in  India,  without  regard  to  the  Philip,  5  Paige  (N  Y.)  573-  S  e e  also  C  lax  ton 
exchange  or  expense  of  remittance.  v  Weeks,  21  Ga  265;  1  hornal      Force  29  N. 

Legacies  Directed  to  Be  Paid  in  Foreign  Coun-  J.  Eq .220.    And  see  further  the  title  WllXfc 
try. -But  in  Stewart  v.  Chambers,  2  Sandf.         9  Williams  s  Estate,  112  Cat.  524 ,53  Am. 

Ch.  (N.  Y.)  382,  it  was  held  that  legacies  di-  St.  Rep  224;  Davison  v.  Rake  45  N.  J.  tq. 

reeled  .0  be  paid  in  London  in  sterling  money,  768;    Matter  of  McGowan    124  .N.    \"  ^ 

if  paid  to  the  parties  in  the  United  States  are  Grant  v.  Edwards  92  N.  Car  442 -  ^man '  ■ 

to  be  paid  at  the  par  of  exchange,  and  if  remit-  Estate,  7  Pa.  Dist    517:  Koon  s  Appeal.  113 

ted,  the  executors  are  to  purchase  exchange  on  Pa.  St.  621;    Matter  o    Sear  ^  iS  Utah  193. 

London  for  the  amount  in  sterling.  See  also  Lasley  v.  Laslejr  I  Duv.  IW"J 

4  General  Rule  as  to  When  Legacies  Are  Pay-  And  see  the  title  Executors  and  Adminis 
able.  -  Pearson  v.  Pearson,  1  Sch.  &  Lef.  to-  trators,  vol.  II,  p.  1166. 
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executors  or  administrators  will  be  entitled  immediately, »  but  if  the  interest  is 
twen?r0ne        mUSt  ^  if  "vingf  would  have  luS^l 

Legacy  Payable  After  Majority.  -  Where  an  absolute  vested  interest  in  a  defined 
fund I  .s  given  to  an  infant  legatee,  so  that  according  to  the  ordinary  rule  of 
aw  it  would  be  payable  on  the  legatee's  attaining  hi*  majority  b5?  wymmt 

P°*  Poned  by  the  will  until  a  period  beyond  his  majority,  the  courts  have  ? 
severai  insta ord     d  payment  Qn     £  I      .  ,  J  ha .ve  in 

of  age  on  the  ground  that  the  direction  to  withhold  thf  possession  of  the 
property  from  the  legatee  after  he  reached  his  majority  was  ^consistent  with 
the  absolute  rights  of  property  given  him  by  the  will  »  consistent  witl 

8  Interest  -  a  General  I  egacies  -  (i)  /„  General.  -  The  general  rule 
d^d&  l£gaCleS  b6ar  iMtereSt  ^  thc  time  «  tablet 

(2)  J^ferv  No  Time  of  Payment  of  Legacy  Is  Specified.  -  Where  no  time  of 
payment :  is  fixed  by  the  will  a  general  legacy  is,  in  the  absence  of  statute  pay 

from"  Iv^  5Xpi?t,0Tn,  °f  "  ,yT  fr°m  the  ^Stator's  death,  and  draw  nieres t" 
from  that  time  *  This  rule  has  been  established  for  convenience  and  is 
founded  upon  the  presumption  that  within  that  time  the  ex  cuto  will  have 


1.  Effect"  of  Infant's  Death  on  Legacy  Payable 
at  Majority.  —  Crickett  v.  Dolby,  3  Ves  Jr  iV 
Cloberry  y.  Lampen,  2  Freem.  25;  Jacob's  v. 
BjII,  1  Watts  (Pa.)  370,  26  Am.  Dec.  72-  Mc- 
Reynolds  v.  Graham,  (Tenn  Ch.  1807)4-3  S 
W.  Rep.  138.  See  also  Felton  p.  Sawver,  41 
N.  H.  202;  Bowman's  Appeal  34  Pa  St 
19. 

Legacy  Chargeable  on  Land.  —  In  the  case  of 
a  legacy  chargeable  on  land  a  different  rule  is 
applied.    Gawlerp.  Stauderwick,  2  Cox  Ch  is 

2.  Crickett  p.  Dolby,  3  Ves.  Jr.  13. 

3.  Legacy  to  Infant  Payable  After  Majority  — 
Curtis  v.  Lukin,  5  Beav.  147;  Rocke  v  Rocke 
9  1,er1^6-6;  In  re  Young.  18  Beav.  199;  Dado 
p.  McGuire,  71  Mo.  App.  641;  Randolph  p 
Rando.ph,  40  N.  J.  Eq.  73;  Goff  p.  Strohm,  2S 
am  5A3;  SfS  als0  Merr'tt  v.  Richardson,  14 
Aden  (Mass.)  239.  But  see  Claflin  v.  Claflin 
149  Mass.  19,  14  Am.  St.  Rep.  393. 

4.  General  Rule  as  to  Payment  of  Interest  on 
General  Legacies.  —  Donovan  p.  Needham  9 
Beav.  164;  Dawes  p.  Swan,  4  Mass.  215-  Ash- 
ton  p.  Wilkinson,  53  N.J.  Eq.  227;  Hepburn 
v  Hepburn.  2  Bradf.  (N.  Y.)  74;  Parkinson  p 

^'"VSV, Bradf  (N-  Y-)77;  Fi^'s  Estate,' 
Tuck  (N  Y.)  122;  Devlin's  Estate,  Tuck.  (N 
>  •)  400;  Langendorfer's  Estate,  8  Pa  Dist 
273.  Engles's  Estate,  167  Pa.  St,  463;  Chafee 
v.  Maker,  17  R.  I.  741. 

5.  From  What  Time  General  Legacies  Draw  In- 
terest in  Absence  of  Direction  in  the  Will—  En« 
land.  —  Lloyd  p.  Williams,  2  Atk.  10S;  Heath 

3  Atk.  101;  Hearle  p.  Greenbank,  3 
Atk.  695;  Srtwell  p.  Bernard,  6  Ves  Tr  do- 
Wood  v.  Penoyre.  13  Ves.  Jr.  333;  Beckford  v 
P  W  '  1  /Vf :  Maxivel>  »•  We.tenhall,  2 
J"  MmS,A26;  rlatham  Drummond,  2  Hem. 
&  M.  262;  Pearson  p.  Pearson,  1  Sch  & 
Let.  10.  " 

taSScuSfr- SulIivan  Win,hr°p-  1 
«S^^l,u,,,,BEit*te'"»c-1-^. 

^'X"7-  —  Downing  p.  Bain,  24  Ga.  372 
hnhana.-  State  p.  Crossley,  69  Ind/203 
/owa,  —  Bovven  v.  Evans,  70  Iowa  368 


Kentucky.  —  Chambers  p.  Chambers,  87  Kv 

144.  y- 

Maine.  —  Hamilton   p.  McQuillan,  82  Me. 

204. 

n,*;^  —  Hammond    p.    Hammond,  2 
Bland  (Md.)  306;  Crain  p.  Barnes,  1  Md  Ch 
151;  Hitch  p.  Davis,  3  Md.  Ch.  266. 

Massachusetts.  —  Ogden  p.  Pattee,  T49  Mass 
83,  14  Am.  St.  Rep.  401. 

Newfersy.  —  Hoagland  p.  Schenck,  16  N 
J.  E.  370;  Biinkerhotf  v.  Merselis  24  N   1  L 
680:  Reformed  Dutch  Church  v.  Ackerman  i 
•  J-  E(l-  40;  Halsted  p.  Meeker,  18  N  J  Eq 
136;  Hennion  r.  Jacobus,  27  N    J    Eq  28- 
Howard  v.  Francis    30  N.  J.  Eq.  444;  Marsh 
laylor.  43  N.  J.  Eq.  r;  Ashton  p.  Wilkinson 
53  N.  J.  Eq.  227. 

K°'\~  Lawrence  -'■  Embree,  3  Bradf. 
(N.  1 .)  364;  Booth  p.  Ammerman,  4  Bradf  (N 
Y  )  129;  Williamson  p.  Williamson,  6  Paire 

'}  2J8:  Burtis  "'•  DodSe-  1  Barb-  Ch.  (N 
Y.)77;  Marsh  v.  Hague,  1  Edw.  (N.  Y)  174- 
Bradner  v.  Faulkner,  12  N.  Y.  472. 

North  Carolina.  —  Hart  v.  Williams,  77  N 
Car.  428;  Grant  v.  Edwards,  92  N.  Car  447' 
Moore  z.  Pullen,  116  N.  Car.  284. 

Pennsylvania.  —  King  p.  Diehl,  9  S  &  R 
(Fa.)  409;  Eicheiberger's  Estate,  170  Pa  St' 
242;  Duff ey  v.  Presbyterian  Congregation,  48 
1  <x .  j t.  46. 

ZrW.  -  Derby  p.  Derbv,  4  R.  I.  4j4. 
Wood  p.  Hammond,  16  R.  I.  98;  Barber  V 
Westcolt,  21  R.  I.  355. 

Tennessee.  —  Mills  V  Mills,  3  Head  (Tenn) 
705^  Morgan  v.  Pope,  7  Coldw.  (Tenn.)  551. 
Virginia.  —  Shobe  p.  Carr,  3  Munf.  (Va  )  10 
Compare  Dickey  v.  Dickey,  (C.  C.  A.)  94  Fed 
Rep.  231. 

Legacy  to  Executor.  —  In  Matter  of  Gerard  1 
Dem.  (N.  Y.)  244,  it  was  held  that  an  execut'01 
and  general  legatee,  who,  when  his  legacy 
becomes  payable,  is  in  possession  of  funds  of 
the  decedent's  estaie  applicable  thereto,  and 
suffers  his  claim  to  remain  uncollected,  can- 
not afterwards  have  interesi  thereon.  See  also 
Adam?  p.  Gale.  2  Atk.  106;  Morris  p.  Kent  2 
Edw.  (N.  Y.)  175. 
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bee,  e„ab,ed  to  .»«*>*.  ffi^S™ 

wer^u»"^n-N«  ■      ■  °<  i*""*  necessary  to  cntitlc  ,he 

legatee  to  interest.®  .      .        h  Jd  j    the  ru]e 

Effect  of  Statutes  Changing  Time  of  Payment.  - 


1  Sitwell  v.  Bernard,  6  Ves.  Jr.  539;  Wheeler 
v.  Ruthven,  74  N.  Y.  4*8,  3o  Am.  Rep  3*5, 

2.  Pearson  r.  Pearson,  i  Sch.  &  Lef  io, 
Wheeler  v.  Ruthven,  74  N.  Y.  43*.  30  Am. 

R3P' Webster  ».  Hale,  8  Ves.  Jr  A*o;  Benson 
Maude.  6  Madd.  15;  Williams  s  Esta  e  112 
Cal  521,  53  Am.  St.  Rep.  224;  White  v.  Don- 
ne! 53  Md.  Ch.  526;  Welch  v  Adams  12 
Mass  80;  Hoagland  ^U^Ji.U 
-to-  Griggs  v.  Veghte,  47  N.  T;  Eq.  187,  Ver- 
nlt',  Williams,  3  Dem.  (N.  Y)  349.  Matter 
of  Gibson,  (Surrogate  Ct.)  24  Abb.  N.  Cas.  (N. 

Y44Where  Payment  of  Legacy  Is  Impracticable. 

-Freeman  *    Simpson,  6  Sim.  75;  Wood*. 
Penoy"    n  Ves.  Jr.  334;  Sullivan  v  W.n- 
fhrop *  Sttmn.  (U.  S.)  1;  Ogden  *•  Pattee, 
Mass.  82,  14  Am.  St.  Rep.  401:  Welch  v. 
Adams.  152  Mass.  74;  Hoagland  v  Schenck, 
16  N    1    L.  37o:  Davison  p.  Rake  45  N-J- 
Eq    767;  Mc Williams  r.  Falcon,  6  Jones  Eq. 
,.q.  v    Car)  2^5-  Martin  s.  Martin,  6  Watts 
?a)67    Huston's  Appeal,  9  Watts  (Pa.)  472- 
Settlement  of  Estate  Delayed  by  Litigation.  - 
Th~  fact  that  .he  payment  ot  the  legacy  is  de- 
laved   by  a   contest   of   the  will   is  imma- 
erial.    Powell  v.  Drake,  n,  D.  C.  338.  Sloan  s 
Appeal,  163  Pa.  St.  422.  47  Am.  St  Rep.  8S9. 
Se-  also  McWilliarrrs  v.  Falcon,  o  Jones  Eq. 
(-0  N    Car.)  237;  Williams's  Estate.  112 s  Cal 
52V  53  Am.  St.  Rep.  224.    Compare  Church 
Home  v.  Morris.  99  Ky.  317- 

.\nd  in  State  v.  Adams.  71  Mo  620,  it  was 
held  that  a  legatee  who  had  certified  to  a  w.ll 
tas  bnfy  entitled  to  interest  from  the  exp.n. 
Ion  of  the  vear  from  the  de.ermmation  of  the 
contest  by  the  establishment  of  the  will.  See 
also  Fosier  *.  Wetmore,  (Supm.  Ct.  Gen.  1.) 

14  KEt1?*  Dunham.  106  Mass  590.  it 
was  held  that  the  defense  that  the  legatees 


caused  delay  by  unjustifiable  proceedings  em- 
barrassing the  executors  in  the  settlement  of 
the  estate  was  inadmissible  for  the  purpose  of 
defeating  the  claim  to  interest. 

5  Unproductiveness  of  Assets  Immaterial.— 
Pearson  v.  Pearson,  1  Sch.  &  Lef.  10;  Sullivan 
v  Winthrop,  1  Sumn.  (U.  S.)  1;  Marsh  v. 
Hague,  1  Edw.  (N.  Y.)  174;  Reformed  Dutch 
Church  v.  Ackerman,  I  N.  J.  Eq.  40:  Pa  tier- 
son's  Estate,  15  Pa.  Co.  Ct  520  3  Pa.  Dist 
706 ■  Wright's  Estate,  17  Phila.  (Pa.)  496.  42 
Leg.  Int.  (Pa.)  304.  See  also  Hertford  v. 
Lowther,  9  Beav.  266.  Compare  Mc  Williams 
v.  Falcon,  6  Jones  Eq.  (59  »•  C*?  >  *35;  Morde- 
cai  v.  Boylan,  6  Jones  Eq.  (59      Car.)  365. 

6  Demand  of  Interest  Unnecessary.  —  Kent  v. 
Dunham,  106  Mass.  586;  Marsh  v.  Hague  1 
Ed iv  (N  Y.)  174;  Esmond  v.  Brown,  18  K.  1. 
48  'Compare  Ames's  Succession,  33  La.  Ann. 
1317;  Stephens's  Succession,  45  La.  Ann.  962; 
Bonacina  v.  Bonacina,  10  L.  C.  Rep.  79- 

7  Where  Legatee  Is  Not  in  Situation  to  Receive 
Legacy.  -  Esmond  v.  Brown  18  R.  V.  50.  See 
also  Miles's  Estate.  12  Pa.  Co  Ct.  3S3.  Simp- 
kins  v.  Scudder,  3  Dem.  (N.  Y.)  371;  Kent  v. 
Dunham,  106  Mass  586. 

8.  Marsh  v.  Hague,  1  Edw.  (N.  Y.)  174.  See 
also  In  re  Marshall.  2  Pa.  St.  38S. 

9.  Esmond  v.  Brown,  18  R.  I.  48.  See  also 
Lyon  v.  Magagnos,  7  Gratt.  (U  )  377- 

10.  See  Marsh  v.  Hague,  1  Edw.  (N.  Y.) 188. 
11  Settlement  of  Estate  Postponed  ty  Will.  — 

Warwick  v.  Ely,  (N.  J.  1S99)  44  All.  Rep.  666; 
Spencer's  Petition,  16  R.  I.  25. 

In  Bartlett,  Petitioner,  163  Mass.  521.  the 
court  said:  "The  provision  extending  the 
time  of  payment  of  the  legacies  to  certain 
institutions  and  societies,  we  think,  was  in- 
tended to  affect  only  the  convenient  and  most 
profitable  management  of  the  estate  and  not 
the  time  from  which  interest  should  be 
reckoned." 
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judges  of  probate  allow  one  year  from  the  granting  of  letters  testamentary  in 
which  to  pay  debts  and  legacies,  legacies  are  held  not  to  be  due  until  the  end 
of  a  year  from  the  granting  of  such  letters,  and  the  interest  is  computed  from 
that  time.1  But  in  Nezv  Jersey  it  has  been  held  that  the  common-law  rule 
has  not  been  altered  by  a  statute  of  this  character.2 

(3)  Where  Time  of  Payment  of  Legacy  Is  Fixed  by  Will.  —  Where  by  the 
terms  of  the  will  a  general  legacy  is  made  payable  at  a  fixed  time,  or  on  the 
happening  of  some  event,  it  is  a  general  rule  that  interest  will  begin  to  run 
from  the  time  designated,  or  from  the  happening  of  the  event,  and  this  is  so 
whether  the  legacy  be  vested  or  contingent.3  But  it  has  been  held  that  where 
by  the  will  a  fund  is  severed  from  the  testator's  death  for  the  benefit  of  the 
object  of  the  bequest,  the  legatee  will  be  entitled  to  the  intermediate  income 
or  interest,  though  the  bequest  is  payable  in  futuro  *  An  exception  to  the 
rule  exists  also  in  the  case  of  a  legacy  to  a  child  or  to  one  to  whom  the  testator 
stands  in  loco  parentis,  who  is  otherwise  unprovided  for.5 

(4)  Where  Time  for  Interest  to  Begin  Is  Fixed.  —  If  the  will  by  its  terms 
directs  at  what  time  interest  shall  begin  to  run  on  the  legacy,  this  will  of  course 
control.6 


1.  Effect  of  Statutes  Prescribing  Time  of  Pay- 
ment. —  Wheeler  7).  Hatheway,  54  Mich.  547; 
Matier  of  Fish,  (Surrogate  Ct.')  19  Abb.  Pr.  (N.' 
Y.)  209;  Matter  of  Pryor,  57  Hun  (N.  Y.)  590, 
10  N.  Y.  Supp.  861;  Hiscock  v.  Fulton,  63 
Hun  (N.  Y.)  624,  17  N.  Y.  Supp.  408;  Patter- 
son's Estate,  (Surrogate  Ct.)  5  Misc.  (N.  Y.) 
178;  Bradner  v.  Faulkner,  12  N.  Y.  472;  Matter 
of  McGovvan,  124  N.  Y.  526;  Gray  v.  Case 
School  of  Applied  Science.  62  Ohio  St.  1.  See 
also  Moorman  v.  Crockett,  90  Va.  185.  Com- 
pare Lawrence  v.  Embree,  3  Bradf.  (N.  Y.) 
364;  Dustan  v.  Carter,  3  Dem.  (N.  Y.)  149; 
Matter  of  Gibson,  (Surrogate  Ct.)  24  Abb.  N.' 
Cas.  (N.  Y.)  45,  2  Connoly  (N.  Y.)  125;  Cooke 
v.  Meeker,  36  N.  Y.  15. 

2.  Davison  v.  Rake,  45  N.  J.  Eq.  767. 

3.  Where  Time  of  Payment  Is  Fixed  by  Will  — 
En-land.  — -  Heath  71.  Perry,  3  Atk.  101 ;  Earle 
v.  Bellingham,  24  Beav.  448;  Tyrrell  v.  Tyrrell, 
4  V'es.  Jr.  1;  Crickett  71.  Dolby,  3  Vcs.  Jr  10' 
In  re  Gardner,  67  L.  T.  N.  S.  552. 

California. — James's  Estate,  65  Cal.  25. 
Dela7uare.  —  Custis    v.    Adkins,    1  Houst 
(Del.)  382. 

Illinois.  —  Valentine  v.  Ruste,  93  111.  585. 

Kentucky.  —  Pags  v.  Miller,  2  Duv.  (Ky.) 
168;  Smith  v.  Field,  6  Dana  (Ky.)  361;  Cline  v 
Scott,  (Ky.  1895)  32  S.  W.  Rep.  215. 

Massachusetts.  —  Baker  ->.  Dodge,  2  Pick. 
(Mass.)  619;  Dawes  v.  Swan,  4  Mass.  208; 
Kent  71.  Dunham,  106  Mass.  586;  Cook  v.  Hay- 
ward,  172  Mass.  195. 

Ne7u  Jersey.  —  Wealherly  v.  Kier,  38  N.  J. 
Eq.  87;  Davis  v.  Davis,  39  N.  J.  Eq.  13- 
Eberhardt  v.  -Perolin,  48  N.  J.  Eq.  592;  Ash- 
ton  v.  Wilkinson,  53  N.  J.  Eq.  227.  Compare 
Bonham  v.  Bonham,  38  N.  J.  Eq.  419. 

Ne7u  York.  —  Lupton  v.  Luplon,  2  Johns. 
Ch.  (N.  Y.)  614;  Smith  z:  Lansing,  (Supm. 
Ct.  Sp;c.  T.)  24  Misc.  (N.  Y.)  566;  Wheeler  v. 
Ruthven,  74  N.  Y.  428,  30  Am.  Rep.  315;  St. 
Francis  Xavier  College  v.  Doherty  Redf 
(N.  Y.)  526. 

North  Carolina.  —  Hester  v.  Hester,  3  Ired. 
Eq.  (38  N.  Car.)  9;  Holi  v.  Hogan,  5  Jones  Eq." 
(?S  N.  Car.)  82;  Bnllantyne  v.  Turner,  6  Tones 
Eq.  (59  N.  Car.)  224. 

Pennsylvania.  —  Langendorfer's    Estate,  8 
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Pa.  Dist.  273;  Page's  Appeal,  71  Pa.  St.  402- 
Whiieside's  Appeal,  23  Pa.  Si.  114;  Laporte 
v.  Bishop,  23  Pa.  St.  152;  Kerr  v.  Bosler,  62 
Pa.  St.  183;  Brotzman's  Estate,  133  Pa.  St. 
478. 

Rhode  Island.  —  Chafee  v.  Maker,  17  R.  I. 

739; 

South  Carolina.  —  Stephenson  v.  Axson, 
Bailey  Eq.  (S.  Car.)  274;  Drayton  v.  Grimke, 
1  Hill  Eq.  (S.  Car.)  224;  Barksdale  v.  Hall,  13 
Rich.  Eq.  (S.  Car.)  180. 

Tennessee.  —  Jones  v.  Ward,  IoYerg.  (Tenn.) 
160. 

Vermont.  —  Smith  v.  Moore,  25  Vt.  127. 

Virginia.  —  Taliaferro  v.  Day,  82  Va.  79. 

When  the  payment  of  a  legacy  is  posiponed 
by  reason  of  an  intervening  estate  bevond  a 
year  from  the  testator's  death,  it  becomes  pay- 
able immediately  upon  ihe  accruing  of  the 
right,  and  interest  is  payable  from  that  date. 
Laundy  v.  Williams,  2  P.  Wins.  478;  Hitch- 
cock v.  Clendennin,  6  Mo.  App.  99;  Chafee  v. 
Maker,  17  R.  I.  739.  See  also  In  re  Waters^ 
42  Ch.  D.  517;  Ashton  v.  Wilkinson,  53  N.  J. 
Eq.  230.  Compare  Cary  v.  Macon,  4  Call. 
(Va.)  605. 

Where  Event  Happens  Before  Testator's  Death. 

—  In  Coventry  v.  Higgins,  14  Sim.  30,  it  was 
held  that  where  a  legacy  is  given  to  one  upon 
his  attaining  twenty-one  years  of  age,  it  be- 
comes payable  upon  the  tesiator's  death  and 
will  bear  interest  from  that  time  if  the  legalee 
attains  that  age  in  the  testator's  Iifeiime. 

But  in  Bonham  v.  Bonham,  38  N.  J.  Eq.  4T9, 
it  was  held  that  where  a  legacy  is  given  to  a 
person  when  he  "  should  become  of  age,"  and 
the  legatee  was  of  age  at  the  time  of  the  testa- 
tor's death,  Ihe  legacy  is  payable  at  the  end  of 
one  year  from  the  deaih  of  ihe  testator.  See 
also  Clark  v.  Butler,  4  Dem.  (N.  Y.)  378. 

4.  Where  Fund  Is  Severed  from  Testator's 
Death.  —  Dundas  v.  Murray,  1  Hem.  &  M.  425; 
Male  v.  Williams,  48  N.  J.  Eq.  36;  In  ?vGoble,' 
(Surrogate  Ct.)  10  N.  Y.  Supp.  18;  Harrison  v. 
Henderson,  7  Heisk.  (Tenn.)  315. 

5.  See  infra,  this  title,  Payment  —  Interest  — 
General  Legacies  —  Legacy  to  Child. 

6.  Where  Time  for  Commencement  of  Interest  Is 
Fixed  by  Will.  —  Knight  .-.  Knight,  2  Sim.  eV  St. 
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(5)  Legacy  Chargeable  on  Land.  —  Where  a  legacy  is  charged  on  lands  only, 
and  there  is  no  time  of  payment  mentioned  in  the  will,  it  bears  interest  from 
the  death  of  the  testator.1  But  there  is  no  authority  for  applying  this  princi- 
ple to  the  case  of  legacies  payable  out  of  the  proceeds  of  the  sale  of  real  estate. 
In  that  case,  according  to  some  of  the  authorities,  the  legatee  can  only  claim 
interest  from  the  period  at  which  the  sale  of  the  real  estate  might  reasonably 
have  been  effected,2  and  a  year  from  the  testator's  death  has  been  held  to  be 
a  reasonable  period.3  But  in  other  cases  interest  has  been  allowed  only  from 
the  time  when  the  sale  was  actually  made.4 

Legacy  Charged  upon  Person  of  Devisee.  —  It  has  been  held  that  a  legacy  which  IS 
charg  ed  upon  the  person  of  the  devisee  bears  interest  from  the  time  of  the 
acceptance  of  the  devise  upon  the  terms  of  the  will.5 

(6)  Annuities.  —  Where  the  bequest  is  of  an  annuity,  in  the  absence  of  any 
direction  to  the  contrary  the  annuity  will  commence  from  the  death  of  the 
testator,  and  becomes  due  and  begins  to  draw  interest  where  interest  is  paya- 
ble thereon  at  the  end  of  the  first  year  from  that  event.6 

(7)  Definite  Sum  of  Money  for  Life.  —  In  some  of  the  cases  the  rule  has  been 
laid  down  that  in  the  case  of  a  bequest  of  a  definite  sum  of  money  the  interest 
or  income  of  which  is  to  be  paid  to  one  for  life,  with  remainder  over,  inter- 
est begins  to  run  in  favor  of  the  legatee  for  life  one  year  from  the  testator  s 
death, and  hence  is  not  due  until  the  expiration  of  two  years  after  the  testator  s 


490;  Mourain  v.  Poydras,  6  La.  Ann.  151; 
Budd  v.  Garrison,  45  Md.  421;  Dawes  v.  Swan, 
4  Mass.  208;  Matter  of  Brownell,  1  Connoly 
(N.  Y.)  175;  Phillips's  Estate,  133  Pa.  St.  426; 
Bradford  Academy  v.  Grover,  55  Vt.  462.  See 
also  Matter  of  Maine,  62  Hun  (N.  Y.)  334; 
Pike  r.  Walley,  15  Gray  (Mass.)  345:  Lamb  v. 
Smith,  1  Root  (Conn.)  419. 

A  general  legacy  will  bear  interest  from  the 
testator's  death  if  the  will  so  directs.  Way  v. 
Priest,  87  Mo.  180;  Mourain  v.  Poydras,  6 
La.  Ann.  151.  See  also  Loring  v.  Massachu- 
setts Horticultural  Soc,  171  Mass.  401. 

1.  Commencement  of  Interest  on  Legacy  Charged 
on  Lands.  —  Maxwell  v.  Wettenhall,  2  P.  Wms. 
26;  Spurwav  v.  Glynn,  9  Ves.  Jr.  483;  Shirt  v. 
Westby,  16  Ves.  Jr.  393:  George  v.  McMullin, 
3  Del.  Ch.  269;  Dunn  v.  Renick,  33  VV.  Va.  476. 
See  also  Stonehouse  v.  Evelyn,  3  P.  Wms.  252; 
Loder  v.  Hatfield,  71  N.  Y.  92;  Evans  v.  Fos- 
ter, 80  Wis.  509. 

Legacy  Payable  at  Future  Day. —  This  rule 
h  is  been  applied  also,  though  by  the  terms  of 
the  will  the  legacy  is  payable  at  a  fixed  day  in 
futuro.    George  v.  McMullin,  3  Del.  Ch.  269. 

Legacy  Payable  Out  of  Fund  Chargeable  on  Real 
Estate. — Where  a  fund  is  chargeable  upon 
real  estate,  and  a  legacy  is  to  be  paid  out  of  the 
fund,  which  is  of  larger  amount  than  the  leg- 
acy, and  is  not  appropriated  solely  for  the 
benefit  of  the  legatee,  the  legacy  is  not  charge- 
able on  land  within  the  meaning  of  the  rule. 
Van  Bramer  v.  Hoffman,  2  Johns.  Cas.  (N.  Y.) 
200,  1  Am.  Dec.  162. 

2.  Interest  on  Legacy  Payable  Out  of  Proceeds 
of  Lands.  —  Turner  v.  Buck,  L.  R.  iS  Eq.  301; 
S;ockdale's  Estate,  2  Pa.  Dist.  577;  Patton  v. 
Williams,  3  Munf.  (Va.)  59.  See  also  Foster  v. 
Wetmnre,  (Supm.  Ct.  Gen.  T.)  14  N.  Y.  Supp. 
194.  _ 

3.  Turner  v.  Buck,  L.  R.  18  Eq.  301;  Brad- 
ford v.  McConihay,  15  W.  Va.  732.  See  also 
Krigbium  v.  Southard,  23  Cine.  L.  Bui.  43S, 
10  Ohio  Dec.  (Reprint)  803. 


4.  Trippe  v.  Frazier,  4  Har.  &  J.  (Md.)  446; 
Darden  v.  Orgain,  5  Coldw.  (Tenn.)  211. 

In  Van  Rensselaer  v.  Van  Rensselaer,  113 
N.  Y.  207,  it  was  held  that  where  by  the  will 
a  legacy  was  to  be  paid  by  the  executors, 
"  when  it  shall  be  convenient  for  them,  with- 
out regard  10  the  time  fixed  by  law,  out  of  the 
moneys  derived  from  the  sale  "  of  lands,  the 
legacy  became  payable  when  sufficient  moneys 
had  been  realized  from  the  farm  sales  to  pay 
the  bequest,  and  bore  interest  from  that  time. 

6.  Hamilton  v.  Porter,  63  Pa.  St.  332. 

Legacy  Charged  on  Land  and  Person  of  Devisee. 
—  In  Couch  v.  Eastham,  29  W.  Va.  784.  «»  ""as 
held  that  where  a  legacy  to  a  daughter  is 
charged  on  land  devised  to  a  son,  and  is  also 
made  a  personal  demand  on  the  devisee  in 
order  that  the  daughter's  portion  may  be 
equal  to  the  devisee's,  the  legatee  is  entitled 
to  interest  from  the  testator's  death. 

6.  From  What  Time  Annuity  Draws  Interest.  — 
Gibson  v.  Bott,  7  Ves.  Jr.  89;  Storer  v.  Pres- 
tage  3  Madd.  167;  Sullivan  v.  Winthrop.  1 
Sum'n.  (U.  S.)  1;  Crew  v.  Prait,  119  Cal.  131; 
Simmons  v.  Hubbard,  50  Conn.  574;  Devlin's 
Estate,  Tuck.  (N.  Y.)  460  Cleveland  v.  Cleve- 
land, (Tex.  Civ.  App.  1895)  30  S.  W.  Rep. 
825;  Matter  of  Sears,  18.  Utah  193.  Cowfmc 
Morgan  -'.  Pope,  7  Coldw.  (Tenn.)  550.  See 
also  the  title  Annuities,  vol.  2,  p.  402. 

Time  of  Payment  Fixed  by  Will.  —  In  Kearney 
v.  Kearney,  17  N.  J.  Eq.  59.  »t  was  held  that 
the  will  must  govern  where  it  fixes  with  preci- 
sion ihe  time  at  which  the  annuity  shall  com- 
mence, as  where  one  is  bequeathed  10  a  daugh- 
ter, to  be  paid  to  her  quarterly  in  advance, 
"  commencing  with  her  attaining  her  fifteenth 

year."  .  •  u 

Sum  for  Purchase  of  Annuity.  —  A  sum  be- 
queathed to  executors,  to  be  laid  out  by  them 
in  the  purchase  of  an  annuity,  carries  interest 
only  from  a  date  twelve  months  after  the 
death  of  the  testator.  Re  Friend,  7S  L.  T.  N. 
S.  222. 
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death,  and  this  though  the  income  or  interest  is  directed  to  be  paid  annu- 
ally. But  in  other  jurisdictions  the  rule  is  stated  to  be  that  where  the  inter 
est  or  income  of  a  fund  is  bequeathed  to  one  person  for  life,  with  remainder 
over  of  the  principal  to  another,  the  legatee  for  life  is  entitled  to  interest  from 
the  death  of  the  testator,  unless  there  is  some  provision  in  the  will  from  which 
a  contrary  intent  is  to  be  inferred.*  Especially,  it  has  been  held,  is  the  rule 
true  when  it  appears  to  have  been  the  intent  of  the  testator  that  the  legacy 
should  be  paid  by  a  transfer  of  securities  bearing  interest  at  the  time  of  his 
death.  Under  statute  in  Massachusetts  a  tenant  for  life  is  entitled  to  the 
income  of  a  fund  set  apart  for  his  benefit  from  the  time  of  the  testator's  death  1 

(8)  Legacy  1o  Widow.  —  By  the  weight  of  authority  no  exception  to  the 
rule  allowing  interest  on  general  legacies  from  the  expiration  of  one  year  after 
the  testator  s  death  exists  in  favor  of  the  testator's  widow.  Thus  the  general 
rule  has  been  applied  in  the  case  of  ordinary  legacies  to  the  widow  6 

Legacy  in  Lieu  of  Dower.  —  And  in  England,  and  in  several  jurisdictions  in  the 
United  States,  a  legacy  to  the  testator's  wife  in  lieu  of  dower  carries  interest 
only  from  the  expiration  of  a  year  from  the  testator's  death.6  In  Massachusetts 
it  is  held  that  a  widow  to  whom  a  legacy  is  given  in  lieu  of  dower  is  entitled 
to  receive  interest  thereon  from  the  death  of  the  testator,'  if  he  has  provided 
no  other  means  for  her  support  during  the  first  year  after  his  death  *  and  if  a 
different  intention  is  not  to  be  inferred  from  the  provisions  of  the  will  »  In 
New  York  a  distinction  is  made  between  a  legacy  given  to  a  wife  in  lieu  of 
dower  where  a  trust  is  created,  the  income  of  which  is  to  be  paid  to  the  wife 
for  her  life,  and  the  case  of  an  absolute  bequest  of  personal  property  which  is 
not  directly  stated  to  be  for  her  maintenance  and  support,  but  which  is  given 

ann^-'fn    f        ,1  "       -B  hdd  in  the  absenCe  of  a  different  intention 

appealing  fr0m  the  wi  1  interest  is  recoverable  from  the  testator's  death  in  the 
former  10  and  not  in  the  latter  instance.11 


1.  Rule  that  Bequest  of  Interest  on  Sum  for  Life 
Takes  Effect  from  Expiration  of  Year.  —  Birch 
v  Sherratt,  L.  R.  2  Ch.  649;  Lowndes  v 
Lowndes,  15  Ves.  Jr.  30: ;  Gibson  v.  Bott  7 
Ves.  Jr.  89;  Baker  v.  Baker,  6  H.  L.  Cas.  62V 
Bartleit  v.  Slater,  53  Conn.  107,  55  Am.  Rep.' 
73.  Welsh  v.  Brown,  43  N.  J.  L.  37;  Halsted 
v.  Meeker,  18  N.  J.  Eq.  136;  Hennion  v.  Jaco- 

mt  2l       J-  Eq-  28;  Howard       Francis,  30 
N.  J.  Eq.  444;  Davison  v.  Rake,  44  N  J  Eq 
508;   Flummerfelt  v.   Flummerfelt    51  N  T 
Eq.  432.  ■  J- 

2.  Rule  Allowing  Interest  from  Testator's  Death 

—  Eyre  v.  Golding,  5  Binn.  (Pa.)  472-  Hil- 
yard's  Estate,  5  W.  &  S.  (Fa.)  30;  Martin's 
Estate  7  Pa.  Dist.  408;  Pennsylvania  Co.'s 
Appea  ,  41  Leg.  Int.  (Pa.)  26;  Townsend's 
Appeal,  106  Pa.  St.  268,  51  Am.  Rep.  523- 
Fh.kwirs  Estate,  136  Pa.  St.  374.  See  also 
Brown  s  Estate,  190  Pa.  St.  464,  citing  13  Am 
and  Eng.  Encyc.  of  Law  (1st  ed  )  179! 

[n  New  York  the  rule  seems  to  be  now  estab- 
lished that  when  a  sum  is  left  in  trust  with  a 
direction  that  the  interest  and  income  should 
be  applied  to  the  use  of  a  person,  such  person 
is  entitled  to  the  interest  from  the  date  of  the 
testator's  death.  Matter  of  Wood,  1  Dem.  (N 
*•)  55<K  Powers  v.  Powers,  49  Hun  (N  Y) 
219;  Barrow  z>.  Barrow,  55  Hun  (N.  Y  )"  tor 
Matter  of  McKay,  (Surrogate  Ct.)  5  Misc.  (N 
Y.)  123;  Cooke  v.  Meeker,  36  N.  Y  15-  Mat- 
x?r  °f  Stanfield,  135  N.  Y.  292.  Compare 
Nahmens  v.  Copely,  2  Dem.  (N.  Y.)  253-  Carr 

R  nennetA'  3  ?x?m^  (N-  Y->  433;  Clark  v. 
Butler,  4  Dem.  (N.  Y.)  378;  Lawrence  v.  Em- 


'j.  Wake, 

St.  221; 

See  also 


bree,  3  Bradf.  (N.  Y.)  364;  Booth  v.  Am  mer- 
man, 4  Bradf.  (N.  Y.)  129. 

3.  Cooke  v.  Meeker,  36  N.  Y.  15;  Town- 
send's Appeal,  106  Pa.  St.  268,  51  Am.  Rep. 
523- 

_  4.  Ayer  v.  Ayer,  128  Mass.  575.  See  also 
Sargent  v.  Sargent,  103  Mass.  297. 

6.  When  Interest  on  Legacy  to  Widow  Begins. 
—  Stent  v.  Robinson,  12  Ves.  Jr.  461 ;  Lowndes 
v.  Lowndes,  15  Ves.  Jr.  301;  Raven 
1  Swanst.  553;  Gill's  Appeal,  2  Pa 
Martin  v.  Martin,  6  Watts  (Pa.)  67. 
In  re  Bignold,  45  Ch.  D.  496. 

6.  From  What  Time  Interest  on  Legacy  in  Lieu 
of  Dower  Commences.  —  In  re  Bignold,  45  Ch.  D. 
496:  Reformed  Dutch  Church  v.  Ackerman,  1 
N.  J.  Eq.  40;  Howard  v.  Francis,  30  N.  J.  Eq. 
446.  See  also  Elton  v.  Montague,  1  L.  J.  Ch. 
212;  Martin  v.  Martin,  6  Watts  (Pa.)  67;  Gill's 
Appeal,  2  Pa.  St.  222.  Compare  Townsend's 
Appeal,  106  Pa.  St.  273,  51  Am.  Rep.  523; 
Phillips's  Estate,  133  Pa.  St.  437. 

7.  Pollard  v.  Pollard,  1  Allen  (Mass.)  490. 

8.  Pollard  v.  Pollard,  1  Allen  (Mass.)  490; 
Welch  v.  Adams,  152  Mass.  74. 

9.  Welch  v.  Adams,  152  Mass.  74. 

10.  Matter  of  McKay,  (Surrogate  Ct.)  5  Misc. 
(N.  Y.)  123.  See  also  Williamson  v.  William- 
son, 6  Paige  (N.  Y.)  298;  Hepburn  v.  Hep- 
burn, 2  Bradf.  (N.  Y.)  74;  Parkinson 
inson,  2  Bradf.  (N.  Y.)  77. 

11.  Matter  of  Dunn,  7  N.  Y.  App. 
See  also  Matter  of  Hodgman,  140  N. 
Compare  Matter  of  Fogg,  5  Dem. 
422. 


v.  Park 

Div.  13. 
Y.  421. 
(N.  Y.) 
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(a)  Leeacy  to  Child.  —  Where  a  legacy  is  given  to  a  minor  child  of  the 
testator  interest  will  be  allowed  from  the  death  of  the  testator  as  a  provision 
for  maintenance  where  no  other  fund  is  applicable  for  this  purpose  and  this  is 
equally  true  whether  the  legacy  is  vested  or  contingent,  or  whether  or  not  a 
time  is  fixed  for  the  payment  of  the  legacy  by  the  will.1  But  if  other  pro- 
vision is  made  for  the  maintenance  of  the  child,  then  interest  is  only  allowable 
as  in  other  cases.3  The  same  doctrine  which  is  applied  to  parents  is  also 
applied  to  testators  placing  themselves  in  loco  parentis  *  though  perhaps  upon 
the  cases  the  distinction  is  something  very  nice  as  to  what  constitutes  the 
assumption  of  such  a  relation.*    But  the  doctrine  is  not  applied  in  favor  of  a 


1.  When  Interest  on  Legacy  to  Infant  Child  Be- 
gins _  England.  —  Martin  v.  Martin,  L.  R.  I 
Eq.  369;  Heath  v.  Perry,  3  Atk.  101;  Incledon 
v.  Northcote,  3  Atk.  438;  Crickett  v.  Dolby,  3 
Ves  Jr.  10;  Mitchell  v.  Bower,  3  Ves.  Jr.  287; 
Chambers  v.  Goldvvin,  it  Ves.  Jr.  2;  Lowndes 
v  Lowndes,  15  Ves.  Jr.  304;  Wilson  v.  Mad- 
dison.  2  Y.  &  C.  Ch.  372;  Acherley  v.  Wheeler, 
1  P  Wms.  783;  Harvey  v.  Harvey,  2  P.  Wms. 
22-  Lambsrt  v.  Parker,  Coop.  Eld.  143;  Mills 
v.  'Robarts,  I  Riiss.  &  M.  555;  Brown  v.  Tem- 
perley,  3  Russ.  263. 

United  Stales.  —  Sullivan  v.  Winthrop,  1 
Sumn.  (U.  S.)  1. 

Delaware.  —  Flinn  v.  Flinn,  4  Del.  Ch.  44. 

Indiana,  —  Roberts  v.  Malm,  5  Ind-  l8- 

New  Hampshire.  —  Loring  v.  Woodward,  41 

N.  H.  391.  ..  . 

New  Jersey.  —  Cox  v.  Corkendall,  13  N.J. 
Eq.  138;  Jordan  v.  Clark,  16  N.  J.  Eq.  243; 
Howard  v.  Francis,  30  N.  J.  Eq.  448;  Marsh 
v.  Taylor,  43  N.  J.  Eq.  1;  Welsh  v.  Brown,  43 
N  T.  L.  40.  , 

New  York.  —  Lupton  r.  Lupton,  2  Johns. 
Ch.  (N.  Y.)  614;  Matter  of  Dubernell,  6  Dem. 
(N.  Y.)  180;  Cooke  v.  Meeker,  36  N.  Y.  15; 
Kin?  v  Talbot,  40  N.  Y.  76;  Brown  v.  Knapp, 
79  N.  Y.  136.  See  also  Lawrence  v.  Lawrence, 
1  Ed'w.  (N.  Y.)  557- 

Pennsylvania. — Jones  s  Appeal,  3  urant 
Cas.  (Pa.)  169;  Seiberl's  Appeal,  19  Pa.  St. 
54;  Cooper  v.  Scott,  62  Pa.  St.  139. 

South  Carolina.  —  Allen  v.  Crosland,  2  Rich. 
Eq.  (S.  Car.)  68. 

Rule  Inapplicable  in  Face  of  Express  Provision. 

 But  the  rule  laid  down  in  the  text  will  of 

course  not  apply  where  it  appears  from  the 
language  of  the  will  that  interest  was  not  to 
be  allowed  from  the  testator's  death.  Phil- 
lips's Estate,  133  Pa.  St.  426. 

Thus  it  his  been  held  that  where  a  person 
bequeathed  the  income  of  his  whole  estate  to 
his  widow,  and  after  her  death  a  pecuniary 
lsgacy  to  an  adopted  daughter,  the  rule  allow- 
ing interest  on  the  pecuniary  legacy  to  a  child 
from  the  testator's  death  will  not  be  applied. 
Matter  of  Clark,  62  Hun  (N,  Y.)  275. 

Adult. —  The  fact  that  the  legacy  is  given 
for  support  will  not,  of  itself,  entitle  the  leg- 
atee, though  a  child  of  the  testator,  to  interest 
from  the  death  of  the  testator,  if  the  legatee 
be  an  adult.  Raven  v.  Waite,  1  Swanst.  553; 
Wall  v.  Wall,  ir  Jur.  403;  Sullivan  v.  Win- 
throp, 1  Sumn.  (U.  S.)  15;  Howard  v.  Francis, 
30  N.  J.  Eq.  448. 

And  the  rule  is  not  altered  by  the  additional 
fact  that  on  account  of  the  ill  health  of  the 


legatee  he  was  unable  to  support  himself  dur- 
ing the  year.    Thorn  v.  Garner,  113  N.  Y. 

203. 

Rule  Extended  to  Others  than  Children  of  Tes- 
tator. —  In  some  cases  the  rule  has  been  laid 
down,  generally,  that  where  legacies  appear 
to  be  given  for  the  support  and  maintenance 
of  the  legatee,  they  bear  interest  from  the 
death  of  the  testator.  McWilliams  v.  Falcon, 
6  Jones  Eq.  N.  Car.)  235;  Hart  v.  Williams, 
77  N.  Car.  428.  See  also  Morgan  v.  Pope,  7 
Coldw.  (Term.)  551. 

Under  the  California  Statute  this  doctrine  ob- 
tains.   Matter  of  Mackay,  107  Cal.  303. 

2.  Wii? n  Other  Provision  Is  Made  for  Child.  — 
In  re  Rouse,  9  Hare  649;  Sullivan  v.  Win- 
thrcp,  1  Sumn.  (U.  S.)  I. 

It  has  been  held  not  to  be  essential  that  the 
child  has  no  other  property  upon  which  he  can 
be  maintained,  but  it  is  sufficient  that  there  is 
no  other  provision  nor  any  maintenance  in  the 
meantime  allotted  by  the  will.  Neder  v.  Zim- 
mer,  6  Dem.  (N.  Y.)  183.  See  also  Brown  v. 
Knapp,  79  N.  Y.  136.  Compare  Morgan  v. 
Valentine,  6  Dem.  (N.  Y.)  18. 

But  in  Lyon  v.  Industrial  School  Assoc.,  127 
N.  Y.  402,  it  was  held  that  though  a  testatrix 
had  treated  a  legatee  as  her  child  and  assumed 
towards  her  the  relation  of  a  parent,  and 
though  the  will  made  no  provision  for  ife 
maintenance  of  the  legatee  during  her  minor- 
ity, the  legacy  which  was  made  payable  when 
the  legatee  arrived  at  the  age  of  twenty-five 
would  not  draw  interest  from  the  death  of  the 
testatrix  where  the  testatrix's  husband  was 
the  uncle  of  the  legatee,  and  being  a  man  cf 
property  had  to  the  testatrix's  knowledge  vol- 
untarily assumed  towards  the  legatee  the  re- 
lation of  parent. 

3.  legacy  to  Person  to  "Whom  Testator  Siar.dE 
in  Loco  Parentis.  —  Beck  ford  u.  Tobin,  1  Ves. 
309-  Hill  v.  Hill,  3  Ves.  &  B.  183;  Keating  v. 
Bru'ns,  3  Dem.  (N.  Y.)  233;  Brown  v.  Knapp. 
79  N.  Y.  136.  See  also  Lyon  v.  Industrial 
School  Assoc.,  127  N.  Y.  402. 

This  rule  applies  to  a  natural  son  towards 
whom  the  testator  has  placed  himself  in 
loeo  parentis.  Cooper  v.  Scott,  62  Pa.  St. 
139. 

Grandchild  of  Deceased  Parent. —  It  has  been 
held  that  where  the  bequest  is  to  grand- 
children of  a  deceased  parent,  the  testator,  the 
grandfather,  is  to  be  presumed  to  act  in  loeo 
parentis,  and  the  same  rule  as  to  maintenance 
is  to  obtain  as  in  case  of  a  bequest  by  a  father. 
Bowman's  Appeal,  34  Pa.  St.  23. 

4.  Sullivan  v.  Winlhrop,  1  Sumn.  (U.  S.)  I. 
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legatee  standing  in  the  relation  of  a  natural  child,*  or  grandchild  2  or  niece  3 
as  such  any  more  than  in  favor  of  a  stranger,  unless  there  can  be  further 
engrafted  upon  it  a  parental  relation  assumed  by  the  testator 

(10)  Legacy  in  Satisfaction  of  Debt.  —  A  legacy  given  in  satisfaction  of  a 
debt  bears  interest  from  the  testator's  death  4 

b   SPECIFIC  LEGACIES.  -  A  specific  legacy  is  treated  as  severed  from  the 
bulk  of  the  testator  s  property  by  the  operation  of  the  will.    It  does  not  carrv 
interest  as  such,*  but  the  legatee  is  entitled  to  the  income  or  increment  from 
the  testator  s  death, b  and  this  though  the  time  for  the  enjoyment  of  the  orin 
cipal  may  be  postponed  to  a  future  period.7 

c  Residuary  Legacies.  -  A  residuary  legacy  does  not  bear  interest  as 
such,  as  there  is  no  fund  from  which  interest  could  be  paid.8 

When  Interest  Begins  as  Between  Life  Tenant  and  Remainderman.  —  In  the  case  of  a 
bequest  of  a  life  estate  in  a  residuary  fund,  or  of  some  aliquot  part  thereof 
i  no  time  is  prescribed  in  the  will  for  the  commencement  of  the  interest  or 
the  enjoyment  of  the  use  or  income  of  such  residue,  the  legatee  for  life  is 
entitled  to  the  interest  or  income  of  the  clear  residue,  as  afterwards  ascer- 
tained to  be  computed  from  the  time  of  the  death  of  the  testator.9    And  the 

ster  v.  Hale,  8  Ves.  Ir.  410;  Sleech  v.  Thor- 
lngton,  2  Ves.  563;  Clive  v.  Clive,  Kay  6oo- 
Bnstow  v.  Brislow,  5  Beav.  289;  Sullivan  v 
Winthrop,  1  Sumn.  (U.  S.)i;  Custis^.  Adkins 
1  Houst.  (Del.)  395;  Beal  v.  Crafton,  5  Ga.  301  •* 
Case  v.  Case,  51  Ind.  277;  Smith  v.  McKitter- 
lck,  51  Iowa  548;  Isenhart  v.  Brown,  2  Edw 
(N.  Y.)  341;  Bliss  v.  Olmstead,  3  Dem.  (N.  Y.j 
273;  Smith  v.  Lansing,  (Supm.  Ci.  Spec  T  ) 
24  Misc.  (N.  Y.)  566;  Harrell  v.  Davenport  5 
Jones  Eq.  (58  N.  Car.)  4;  Steiner's  Estale,'i3 
Praia  (Pa.)  358,  37  Leg.  Int.  (Pa.)  222.  See 
also  Maxwell  v.  Wettenhall,  2  P.  Wms.  26. 

7.  Welsh  v.  Brown,  43  N.  J.  L.  40;  Jones  v. 
ward,  10  Yerg.  (Tenn.)  160. 

8.  No  Interest  in  Case  of  Residuary  Legacy  — 
Williams's  Estate,  112  Cal.  526,  53  Am.  St 
Rep.  224. 

9.  From  What  Time  Life  Legatee  of  Residue 
Entitled  to  Interest  —  England.  —  Brown  v  Gel- 
latly,  L.  R.  2  Ch.  751;  Hewitt  v.  Morris,  T.  & 
R.  241;  Angerstein  v.  Martin,  T.  &  R.  232- 
LaTerriere  v.  Bulmer,  2  Sim.  18;  Douglas 
v.  Congreve,  1  Keen  410;  Taylor  v.  Clark  1 
Hare  161. 

Connecticut.  —  Lawrence  v.  Security  Co  <6 
Conn.  423. 

Maine.  —  Weld  v.  Putnam,  70  Me.  209. 
Massachusetts.  —  Lovering  v.  Minot,  9  Cush 
(Mass.)  151;  Lamb  v.  Lamb,  n  Pick.  (Mass.) 
371:  Pollock  v.  Learned,  102  Mass.  49-  Sargent 
v.  Sargent,  103  Mass.  298. 

New  fersey.  —  Green  v.  Green,  30  N.  J.  Eq 
451;  Van  Blarcom  v.  Dager,  31  N.  J.  Eq.  795' 
Green  v.  Blackwell,  32  N.  J.  Eq.  773-  Outcalt 
v.  Appleby,  36  N.  J.  Eq.  73;  Marsh  v.  Taylor, 
43  N.  f.  Eq.  1;  Corle  v.  Monkhouse,  47  N  f' 
Eq.  73- 

New  York.  —  Williamson  v.  Williamson  6 
Paige  (N.  Y.)  298;  Lawrence  v.  Embree  3 
Bradf.  (N.  Y.)  364;  Pittman  v.  Johnson,  35 
Hun  (N.  Y.)  38,  15  Abb.  N.  Cas.  (N.  Y.)  472- 
Matter  of  Fisher,  2  Connoly  (N.  Y.)  75;  Mat- 
ter of  Benson,  96  N.  Y.  511,  48  Am.  Rep.  646. 

Pennsylvania.  —  Spangler's  Estate,  9  W.  & 
S.  (Pa.)  135;  Brown's  Estate,  190  Pa.  St.  464- 
King's  Estate,  n  Phila.  (Pa.)  26,  32  Leg.  Int' 
(Pa.)  74- 

Rhode  Island.  —  Pell  v.  Mercer,  14  R.  I.  412. 
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1.  Legacy  to  Natural  Child.  —  Perry  v.  White- 
head, 6  Ves.  Jr.  544;  Lowndes  v.  Lowndes,  15 
Ves.  Jr.  301. 

2.  Legacy  to  Grandchild  —  England.  —  Hough- 
ton v.  Harrison,  2  Atk.  329;  Perry  v.  White- 
head, 6  Ves.  Jr.  544. 

Connecticut.  —  Bartlett  v.  Slater,  53  Conn. 
108,  55  Am.  Rep.  73. 

Kentucky.  —  Chambers  v.  Chambers,  87  Ky 

Maryland.  —  Von  Der  Horst  v.  Von  Der 
Horst,  83  Md.  127. 

New  Hampshire.  —  Doten  v.  Doten  66  N 
H.  331. 

New  Jersey.  —  Brinkerhoff  v.  Merselis,  24  N. 
J.  L.  682;  Howard  v.  Francis,  30  N.  J.  Eq  446- 
Marsh  v.  Taylor,  43  N.  J.  Eq.  1.  ' 

Arew  York.  —  Harward  v.  Hewlett,  5  Redf 
(N.  Y.)  330;  In  re  Goble,  (Surrogate  Ct.)  10  n! 
Y.  Supp.  iS;  Van  Bramer  v.  Hoffman,  2  Johns 
Cas.  (M.  Y.)  200,  1  Am.  Dec.  162. 

Pennsylvania.  —  Gill's  Appeal,  2  Pa.  St.  222- 
Leech's  Appeal,  44  Pa.  St.  140. 

3.  Crickett  v.  Dolby,  3  Ves.  Jr.  10;  Sullivan 
v.  Winthrop,  r  Sumn.  (U.  S.)  1. 

4.  When  Interest  Begins  on  Legacy  in  Satisfac- 
tion of  Debt.  —  Clark  v.  Sewell,  3  Atk.  96- 
Welsh  v.  Brown,  43  N.  J.  L.  40;  Matter  of 
McKay,  (Surrogate  Ct.)  5  Misc.  (N.  Y).  123- 
Lynch  v.  Mahoney,  2  Redf.  (N.  Y.)  434. 

Legacy  for  Services  to  Be  Rendered.  —  But  it 
has  been  held  that  a  legacy  given  to  a  trustee 
for  services  to  be  rendered  as  such  trustee 
forms  noexceplion  tothegeneral  rule.  Barnes 
v.  Danforth,  29  N.  J.  Eq.  12. 

5.  Specific  Legacy  Does  Not  Carry  Interest  as 
Such.  —  Isenhart  v.  Brown,  2  Edw.  (N.  Y.) 
3-H;  Bliss  v.  Olmstead,  3  Dem.  (N.  Y.)  373- 
Smith  v.  Lansing,  (Supm.  Ct.  Spec.  T)  2d 
Misc.  (N.  Y.)  566. 

If  articles  are  unproductive  and  not  deliv- 
ered, the  legatee  is  not  entitled  to  interest 
upon  their  value  out  of  the  estate  by  way  of 
recompense  for  the  detention;  if  improperly 
wnhheld,  the  remedy  is  against  the  executor 
personally.  Isenhart  v.  Brown,  2  Edw  (N 
Y.)  34i- 

6.  Specific  Legatee  Entitled  to  Increment.  — 
Barrington  v.  Tristram,  6  Ves.  Jr.  345;  Web- 
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fact  that  a  trustee  is  interposed  between  a  legatee  for  life  and  the  legacy  can 
make  no  difference  in  the  application  of  the  rule.1  . 

d.  Rate  OF  Interest.  —  As  a  general  ride,  the  interest  allowable  is 
simple  interest  at  the  legal  or  statutory  rate,2  and  this  irrespective  of  the  rate 
of  interest  that  can  be  earned  by  a  safely  invested  fund,3  and  irrespective  of 
the  rate  which  was  actually  received  by  the  executor's  investments.  1  his 
allowance  is  made  not  merely  because  it  will  be  presumed  that  the  estate  will, 
after  the  year  has  expired,  have  actually  made  this  sum,  but  also  because,  as 
it  would  be  difficult,  if  not  unreasonable,  to  investigate  how  much  interest 
had  been  made  in  such  cases,  it  is  a  reasonable  rule  to  adopt  that  rate  of 
interest  which  the  law  has  fixed  where  none  other  is  stipulated  for.-  But,  as 
a  General  rule,  the  legatee  will  not  be  entitled  to  compound  interest,"  unless, 
it  has  been  said,  such  was  the  evident  intention  of  the  testator.7  Hut  under 
certain  circumstances  the  executor  may,  by  his  misconduct,  be  charged  with 
compound  interest,  as  where  he  has  failed  to  invest  in  accordance  with  the 
directions  of  the  will  for  the  purpose  of  accumulation.8  _     ,  •    •  , 

e  W\iver  OF  INTEREST.  —  The  legatee  may,  of  course,  waive  his  right 
to  interest,9  and  it  has  been  held  that  the  acceptance  of  the  principal  sum 
bequeathed  in  full  pavment  without  claiming  interest  will  amount  to  a  waiver. 

XII.  Remedies  — '  1.  Actions  of  Legatees  to  Eecover  Assets—  a.  GENERAL 
\lULV  —  As  a  general  rule  a  legatee  cannot  sue  either  at  law  or  in  equity 
to  recover  personal  assets  of  the  estate  of  the  testator.  Only  the  executor 
or    administrator    can    maintain    such    a  suit.11     This  rule   is  necessary 


See  also  Fearns  v.  Young,  9  Ves.  Jr.  5+9. 

Compare  Stotl  v.  Rolling  worth,  3  Madtl.  161; 
Amphlett  :■.  Paike,  1  Sim.  280;  Grant  v.  Ed- 
wards, 92  N.  Car.  447. 

The  relative  rights  of  the  life  tenant  and  re- 
mainderman being  dependent  upon  the  con- 
struction of  the  will,  a  full  treatment  thereof 
will  be  found  in  the  title  Wills. 

1.  Green  v.  Green,  30  N.  J.  Eq.  451 :  Brown's 
Estate,  190  Pa.  Si.  464. 

2.  Rate  of  Interest  Allowable.  —  Welch  v. 
Adams,  152  Mass.  74;  Bartlett,  Petitioner,  163 
Mass.  509;  Brownlee  v.  Steel,  Walk.  (Miss.) 
179;  Wheeler  v.  Brem,  33  Miss.  126;  Clark  v. 
Butler,  4  Dem.  (N.  Y.)  378;  Brown  v.  Knapp, 
79  N.  Y.  136;  King's  Estate,  11  Phila.  (Pa.)  26, 
32  Leg.  Int.  (Pa.)  74. 

What  Law  Governs. —  In  England  the  rale 
has  been  laid  down  that  in  a  suit  in  an  Eng- 
lish court  for  the  recovery  of  a  legacy  out  of 
assets  in  that  country,  the  rate  of  interest 
allowed  in  England  will  be  applied  notwith- 
standing the  fact  thai  the  testator  resided  in  a 
foreign  country.  Bourke  v.  Ricketts,  10  Ves. 
Jr.  330;  Malcolm  v.  Martin,  3  Bro.  C.  C.  50. 
Bill  see  Graveley  ■■.  Graveley,  25  S.  Car.  1,  60 
Am.  Rep.  478. 

3.  Welch  v.  Adams,  152  Mass.  74. 

4.  Welch  v.  Adams,  152  Mass.  74;  Salisbury 
v  Colt,  27  NT.  J.  Eq.  492;  Hoffman  :■.  Penn- 
sylvania Hospital,  1  Dem.  (V  V.)  11S;  Watt's 
Estate,  3  Pa.  Dist.  343:  Sloan's  Appeal,  16S 
Pa.  St.  422,  47  Am.  St.  Rep.  8S9,  36  W.  N.  C. 
(Pa.)  369- 

5.  Welch  v.  Adams,  152  Mass.  74. 

6.  Compound  Interest  Not  Allowable.  —  Kent  v. 
Dunham,  106  Mass.  586;  Welch  v.  Adams,  152 
Mass.  74;  Salisbury  v.  Colt,  27  N.  J.  Eq.  492; 
Brown  <■.  Knapp,  70  N.  Y.  136;  Matter  of 
Brownell,  1  Connoly  (N.  Y.)  175:  Grant  v. 
Edwards,  92  N.  Car.  447;  Giaveley  v.  Grave- 
ley, 25  S.  Car,  1,  60  Am.  Rep.  47S. 


7.  Arnold  v.  Arnold,  2  Myl.  &  K.  365;  Cal- 
lowav  v.  Langhorne,  4  Rand.  (Va.)  181. 

8.  Raphael  v.  Boehm,  11  Ves.  Jr.  92;  Miller 
v.  Con  gdon,  14  Gray  (Mass.)  114;  Eliott  -v. 
Sparrell,  114  Mass.  404.  _ 

For  a  general  discussion  of  the  liability  of 
an  executor  or  administrator  to  compound 
interesi,  see  the  title  Executors  and  Admin- 
istrators, vol.  11,  p.  1230. 

9.  Waiver  of  Interest.  —  Henry  r.  Henry,  103 
Ala.  582;  Lawrence  v.  Security  Co.,  56  Conn. 
423-  Bohrer  -•.  Otterback,  21  D.  C.  32;  Cobb 
v  McCormick.  3  Dem.  (N.  Y.)  606;  Schwartz's 
Appeal,  119  Pa.  St.  337;  Brown's  Estate,  190 
Pa.  St.  464- 

10.  Keehner  v.  Kinder.  81  111.  App.  23;  Matter 
of  Hodgman,  140  X.  Y.  421;  Vermont  State 
Baptist  Contention  v.  Ladd,  5S  Vt.  95- 

11.  Generally  a  Legatee  Cannot  Sue  to  Recover 
Assets  —  England.  —  Bickley  v.  Donington,  2 
Eq.  Cas.  Abr.  253,  par.  10;  Alsager  v.  Row- 
ley, 6  Ves.  Jr.  748;  Doran  v.  Simpson,  4  \  es. 
Jr.  651.  ,  , 

Indiana.  —  Holland  v.  Holland,  131  Ind. 
196;  Fickle  v.  Snepp,  97  Ind.  2S9,  49  Am.  Rep. 
449-  Highnole  z:  White,  67  Ind.  59^:  Cnsl  »■ 
Crist,  1  Ind,  570.  50  Am.  Dec.  481;  Begien  v. 
Freeman,  75  Ind.  39S;  Fillingin  v.  Wylie,  3 
Ind  163. 

North  Carolina.  —  Nance  v.  Powell,  4  Ired. 
Eq.  (39  N.  Car.)  297. 

Pennsylvania.  —  Guthrie  v.  Kerr,  S5  Pa.  St. 

303, 

South  Dakota.  —  Trotter  v.  Mutual  Reserve 
Fund  L.  Assoc.,  9  S.  Dak.  596. 

Texas.  —  Richardson  v.  Vaughan,  So  Tex. 
93;  Lacy  v.  Williams,  8  Tex.  1S2;  Moore  V. 
Morse,  2  Tex.  400. 

See  the  title  Executors  and  Administra- 
tors in  this  book,  vol.  11,  p.  992;  and  the  title 
Legatees  and  Distributees  in  the  Encyclo- 
paedia of  Pleading  and  Practice,  vol.  13.  P-  a. 
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Bemedies.  •  LEGACIES  AND  DEVISES.  To  Enforce  Payment. 

Se^uto?*  bW  °f  deVaStavit'  and  the  leSal  "ghts  and  obligations  of 
Ik  Exceptions  to  Rule-(i)  /*  General.  -  But  there  are  some  well 
recognized  exceptions  to  the  rule  based  upon  the  principle  that  when Tth e 
circumstances  are  such  that  the  reason  for  thirule  ceaL  theTuk Sfself  should 

(2)  Where  There  Is  Collusion  Between  Debtor  to  Estate  and  Executor 
Thus  where  there  is  collusion  «  between  a  debtor  to  the  estate  or  one   n  ooT' 
session  of  personalty  belonging  to  it  and  the  executor,  the  e^ate ma  briS 
a  suit  nj  equity  against  the  former  to  recover  the  debt  or  property  4  ^  g 

(3)  Executor  Is  Insolvent.  -  So  where  the  executor  is  insolvent  the 
legatee  may  sue  in  equity  without  his  intervention  *  insolvent  the 

brina,  kSF'  ExeC.for  Rffuses  to  Act-  And  so  a  legatee,  it  would  seem  may 
to"S  «      m  eqUlty  3gainSt  3  d£bt0r  l°  the  "tate  where  the  executor Tef uses 

(5)  Administration  Has  Been  Closed.  —  And  he  mav  sue  in  ennirv 

(6)  Collection  and  Distribution  of  Estate  by  Mutual  Agreement      So  tnn 
Executor"5  ^f™*  Payment  of  Ie^»-«-  Against  the 

SSnf  of '     .        ^  W    IO  EuLE    AT   COMMON    U,   _  The 

e  ^bequ  athTd'wmV8  ?f PfeCt  the  title  °f  a  lega'ee  to  "  <=  P'°P- 
coSmon  Lw  altasT 'the  execttor  "JT"  T  a"  3c,io"  at 

1.  Lacy  57.  Williams,  8  Tex  187  ~  .  , 

2.  Exceptions  to  Bale.  -  AUajrer  v  RowIpv  Lf  g  representative  can  be  constituted,  or 
6  Ves.  jr.  750;  Nance  *  pS  4 Ired  Eo  «r%?  ^  h,S  Ieg&1  rights  in  the 
(39  N.  Car.)  297;  Trotter  z  Mutual  R Lrv^  n?  i  f  y  T^'  CqUUy  W'H  interfere  at  the  suit 
Fund  L.  Assoc  ,  9  S.  Dak  600                       '  ?f  a  legat"  lo  Prevent  the  w'™g.    Moore  ». 

dist0011"       \qUky  P°SSeSSeS  the  P^er  to      Va°San  86Tex4°o,   ^  ^  Rkhardson 

SoH^S  B«f  SffiSt     for^     I        T  Act>  ~  C-  *~  Case 

sw«.«  7b/A?a  rss  c=  "  "        s  «i 

3.  As  to  What  Constitutes  Collusion  see  the  fff  *  °if  f°^the  estate  or  his  trustee, 
defini.ion  of  the  word  in  this  vor vol  6  n  St  if  ,",  that  the  executor  could  not,  or 
212.                                           °rk'  voL  6-  P-  that  he  could  not  prove  the  case  if  the  suit 

4.  Collusion  Between  Debtor  to  Estate  and  Ex  1?  br.°uf  ht  by  himself,  but  could  as  a  witness 
eoutor.-Newland  Champion  7  Ve -  ,7c'  P V  r^V^  ?ther  parties-  Nance  »• 
Alsager  ».  Rowley  6  Ves    Ir  \l-  fJL"      5'  °- 4-  I.redl  Eq"  (39  N"  Car-)  297- 

Evans,  23  N.  J.  71 ;  Wnce"'  P0«ll  4  «      A^mstration  Closed.  -  Lacy  Williams, 

Ired.   Eq.  (39    N    Car  )  207  ,    r      4         — •  ,l8?-    This  is  a  suit  by  an  heir,  but  the 

2  Dev.  &  B    Ea  (22  N    R'r^     t  •  L°ng'  Prln"Ple  involved  is  the  same. 

Mutual  Reserve  Fund  L    Is  o'c  1  I?  Dak"  T  "  F°^'  6l  Mich"  See  also 

600;  Lacy  v.  Williams  8  Tex    tsV  9  q       i  Le"s  f'-  Letts,  73  Mich.  138. 

Pearse  ^Hewitt,  7  Sim  471    Fleming  Mc°  ,  A"d  S^  ^  ^his  tit,e'  «^  ^- 

Kesson,  3  Jones  Eq  (56  N  Car  l  iifi  /;'^'r"  ^./wM*  and  Devisees. 

5.  Insolvency  of  Executor.' -  A l  ager  p  Row  *>Z  T?  N°  DebtS'  and  Executrix  Is 
ley,  6  Ves.  Jr.  750-  Nance  v  Pniffi  J  1  T  Devlsee  and  legatee.  —  Where  there  were 
Eq.  (39  N.  Car.)  27g7;  Trotter  "  Mu  lui  lRe«l±  ^  -TT^  debtS  agains'  ,he  estate,  of 
Fund  L.  Assoc  ,  9  S  Dak  600  ,    lCh  th-6  executrix  wa^  the  sole  devisee  and 

6.  Refusal  of  Executor  to  Act.  -  Burroughs  .  l^Tu  "  T-S  ?eld  that  she  mi^ht  sue  indi- 
Elton.  11  Ves.  Jr.  29;  Evans  *  Evans  2,  N  h„  ,  tV"d  he^Wn  dght  to  recoveradebt 
(NEYM ''  M'D°Wl       Char^'  6  J°"»sf3Ch.'  266  6Stale-    EWCrS      WhUe'  "4  Mich" 

Where  Property  Is  in  Danger  of  Being-  Wasted  Tr,9p*.Sf^i,hreTthle  ExECUT0RS  Administra- 

Destroyed,  or  Carried  Beyond  Jurisd iction  -  In  in'r     *  *.?■  Il6°" 

Texas  i,  has  been  held  That  i  '  t™  prop^Tv  is  tJ!'  a           °^n°}  S™  at  LaW  Without  Execu- 

in  danger  of  being  wasted,  destroyed  or  ca  ^    Assent.  -  Deeks       Strutt.  5  T.  R.  690; 

ried  brcn^,:rlsdictionof        a:,  a-  &4  r^z™^: 
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assents  to  a  specific  legacy  of  goods  and  chattels,  the  legatee  may  maintain 
an  action  at  law  against  him  therefor.*  So  he  may  maintain  such  an  action 
for  a  legacy  of  chattels  real,  after  the  executor  has  assented  thereto,*  and  he 
may  maintain  an  action  at  law  for  a  pecuniary  legacy  if  the  executor  expressly 
promises  to  pay  it  in  consideration  of  assets,*  or  of  forbear ance^ 
V  Where  Executor  Ceases  to  Hold  Property  in  His  Character  of  Executor.  -  \\  here,  bv  an 
arrangement  with  the  legatees,  an  executor  ceases  to  hold  property  bequeathed 
in  his ^character  of  executor,  he  will  be  liable  to  an  action  at  law  for  the  recov- 

bf  SSSSJS  -  the  Unitep  States,  _  In  several  of  the  United  States  the 
rule  of  the  common  law  has  been  changed  by  statute  and  a  legacy  may  be 
recovered  in  an  action  at  law  against  the  executor  whether  he  assents  to  t  or 
not.6  Such  action  may  be  brought  against  the  administrator  cum  iestamento 
annexo  after  the  death  of  the  testator.7  _ 

cc.  Prerequisites  to  a  Right  of  Action  at  Law.  —  Before  an  action  at  law  can  be 


Dec.  607;  Loder  v.  Hatfield,  4  Hun  (N.  Y.)  36; 
Sparhawk  v.  Buell,  9  Vi  41. 

As  to  What  Constitutes  an  Assent  by  an  execu- 
tor to  a  legacy,  see  the  title  Executors  and 
Administrators,  vol.  11  p.  1161. 

Equity  May  Compel  Assent. —  But  if  the  ex- 
ecutor refuse  his  assent  without  cause,  a  court 
of  equity  will,  at  the  suit  of  the  legatee,  compel 
him  to  give  it.  Wind  v.  Jekyl,  1  P.  Wms. 
572-  Vaughan  v.  Vaughan,  30  Ala.  329;  Crist 
v.  Crist,  1  Ind.  570,  50  Am.  Dec.  481;  Lark  v. 
Linstead,  2  Md.  Ch.  162;  Decouche  v.  Savetier, 
3  johns.  Ch.  (N.  Y.)  190;  Sere  v.  Coit,  (Supm. 
Ct.  Spec.  T.)  5  Abb  Pr.  (N.  Y.)48i. 

As  to  Recovery  of  legacies  by  bill  in  equity, 
see  infra,  this  subdivision.  In  Equity. 

1.  Executor's  Assent  to  Specific  Legacy  of  Goods 
and  Chattels  Entitles  Legatee  to  Sue.  —  Williams 
v.  Lee,  3  Atk.  223;  Barton's  Case,  Freem.  K. 
B.  289;  Worten  v.  Howard,  2  Smed.  &  M. 
(Miss.) '527,  41  Am.  Dec.  607;  Foscue  v.  Foscue, 
2  Dev.  &  B.  Eq  (22  N.  Car.)  65. 

Where  a  Legacy  Is  Given  of  Specific  Securities, 
the  legatee  may  sue  at  law  in  his  own  name 
to  recover  them,  on  obtaining  the  assent  of  the 
executor.  Sere  v.  Coit,  (Supm.  Ct.  Spec.  T.) 
5  Abb.  Pr.  (N.  Y.)  481. 

2.  Doe  v.  Guy,  3  East  120. 

3.  Right  to  Action  for  Pecuniary  Legacy.  — 
Atkins  v.  Hill,  1  Cowp.  284;  Hawkes  v. 
Saunders,  1  Cowp.  289;  Hedges  v.  Norris.  32 
N.  J.  Eq.  192;  Clark  v.  Herring,  5  Binn.  (Pa.) 
33.  But  see  the  opinions  of  Lord  Kenyon,  C. 
).,  and  Ashhurst,  J.,  in  Deeks  v.  Strutt,  5  T.  R. 
690.  . 

4.  Davis  v.  Reyner,  2  Lev.  3,  sub  now.  Davis 
v  Wright,  1  Vent.  120,  2  Keb.  758;  Loder  v. 
Hatfield,  4  Hun  (N.  Y.)  36. 

In  North  Carolina  it  has  been  held  that  a 
legacy  uncertain  in  amount  is  not  recoverable 
by  action  at  law,  even  where  the  executor  has 
assenied  to  it,  or  has  made  a  part  payment; 
but  it  is  enforceable  in  the  court  of  probate. 
Hendrick  v.  Mavfield,  74  N.  Car.  626. 

5.  Where  Executor  Ceases  to  Hold  Property  as 
Executor.  —  Gregory  v.  Harman,  1  M.  &  P.  209, 
17  E.  C.  L.  174;  Hart  v.  Minors,  2  Cromp.  & 
M.  700. 

6.  Statutory  Right  to  Action  at  Law  —  United 
States.  —  Pratt  v.  Northam,  5  Mason  (U.  S.)  95. 

Alabama.  —  Pettigrew  v.  Pettigrew,  I  Stew. 
(Ala.)  580. 


Maine.  —  Prescott  v.  Morse,  62  Me.  447; 
Holt  v.  Libby,  80  Me.  329. 

Massachusetts.  —  Blackler».  Boott,  1 14 Mass. 
24-  Colwell  v.  Alger,  5  Gray  (Mass.)  67; 
Farwell  v.  Jacobs,  4  Mass.  634;  Pollard  v. 
Pollard,  1  Allen  (Mass.)  490;  Jones  v.  Richard- 
son, 5  Met.  (Mass.)  247;  Miles  v.  Boyden  3 
Pick  (Mass.)  213;  Brooks  v.  Lynde,  7  Allen 
(Mass.)  64;  Swasey  v.  Little,  7  Pick-  (Mass.) 

^Mississippi.  —  Packwood  v.  Elliott,  43  Miss. 
504-  Worten  v.  Howard,  2  Smed.  &  M.  (Miss.) 
527'  41  Am.  Dec.  607;  Young  v.  Cook,  30  Miss. 
320.  T 

New  Jersey.  —  King  v.  Berry,  3  N.  J.  Lq.  44: 
Frey  v.  Demarest,  16  N.  J.  Eq.  236;  Hedges 
v.  Norris,  32  N.  J.  Eq.  192. 

New  York.  —  Pittman  v.  Johnson,  (Supm. 
Ct)  15  Abb.  N.  Cas.  (N.  Y.)  472,  affirmed  102 
N  Y.  742;  Wall  v.  Bulger,  46  Hun  (N.  Y.)  346; 
Kane  v.  Bloodgood,  7  Johns.  Ch.  (N.  Y  )  90; 
American  Bible  Soc.  v.  Hebard.  51  Barb.  (N. 
Y  )  552  affirmed  41  N.  Y.  619;  Loder  v.  Hat- 
field, 4  Hun  (N.  Y.)  36;  Butler*.  Johnson,  in 
N.  Y.  204. 

North  Carolina.  —  Ellison  v.  Andrews,  12 
Ired.  L.  (34  N.  Car.)  188. 

Pennsylvania.  —  Gilliland  v.  Bredin,  63  Pa. 
St  303 -'Guthrie  v.  Kerr,  85  Pa.  St.  303;  Dur- 
don  v  Gaskill,  2  Yeates  (Pa.)  268;  Clark  v. 
Herring,  5  Binn.  (Pa.)  33:  Wilson  v.  Wilson.  3 
Binn.  (Pa.)  557;  Morrow  v.  Brenizer,  2  Rawle 

(Pa  )  l85-  ^  t> 

Rhode  Island.  —  Jordan  v.  Donahue,  12  K. 

1  See  the  Encyclopaedia  of  Pleading  and 
Practice,  title  Legatees  and  Distributees, 
vol.  13,  p.  10. 

In  New  York  an  action  at  law  lies  against  an 
executor  to  recover  a  legacy  notwithstanding 
the  existence  of  a  concurrent  remedy  by  pro- 
ceedings in  the  surrogate's  court.  Pitiman  r 
Johnson,  (Supm.  Ct.)  15  Abb.  N.  Cas  (N.  Y.) 
472,  affirmed  102  N.  Y.  742;  Lewis  v.  Maloney. 
12  Hun  (N.  Y.)  207. 

But  an  action  commenced  in  the  Supreme 
Court  is  a  bar  to  subsequent  proceedings  insti- 
tuted before  the  surrogate,  and  e  converso  pro- 
ceedings instituted  before  the  surrogate  will 
bar  a  subsequent  action  in  the  Supreme  Court. 
Lewis  v.  Maloney,  12  Hun  (N.  Y.)  207. 
7.  Farwell  v.  Jacobs,  4  Mass-  634- 
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maintained  for  a  egacy  it  must  appear  that  the  will  under  which  it  is  claimed 
has  been  regularly  admitted  to  probate/  that  sufficient  assets  were  left by 
the  testator  to  pay  the  legacy,  which  assets  came  into  the  hands  of  the  execu 

Some"?  t\Ldernd  madG  hy  the  k^tee  UP™  the  exLu'o  3 

borne  of  the  statutes  giving  an  action  at  law  for  the  recovery  of  a  Wacv 
require  the  legatee  to  tender  a  refunding  bond  4  7  g  7 

trea^ds^W^6  °f  aCti°nS  °"  CXeCUt0rS'  b°nds  has  be-  fully 

(2)  In  Equity  —  A  legatee  may  file  a  bill  in  equity  against  the  executor 
£  recover  his  legacy,  whether  the  executor  has  assented  thereto  or  not  « 

ft  I  Ut  £  d°  S°  'V0'  afffeCted  hy  the  fact  that  ^  may  maintain  an  actfon 
at  law  for  the  legacy,'  or  enforce  its  payment  in  the  Probate  Court  » 

The  Fact  that  the  Legatee  Is  Also  an  Executor  does  not  deprive  him  of  this  remedy  » 
The  Ground  of  the  Equitable  Jurisdiction  over  executors  in  compelling  the  payment 
of  legacies  is  that  they  are  trustees  for  that  purpose  '»  payment 

It  has"  JeSJ  btn  Sy^f  MUSt  ^  Br°UZht-V)  Statute  of  Limitations.  - 
It  has  generally  been  held  that  an  executor  cannot  plead  the  statute  of  lim- 

entitled  to  an  injunction  to  restrain  the  ex- 
ecutor from  applying  the  chattel  to  the  pay- 
mem  of  debts,  in  exoneration  of  other  property 
the  creditors  being  passive  and  content  to  lake 
payment  om  of  either  fund.    Alexander  v 
Worthington,  5  Md.  471. 

Legacy  Bequeathed  in  Trust  for  Use  and  Support 
of  Legatee.  -  One  for  whose  "  use  and  sup- 
port a  legacy  has  been  bequeaihed  in  trust 
cannot  maintain  a  bill  in  equity  against  the 
trustee  to  have  the  principal  of  the  legacy 
paid  over  lo  him.  Russell  v.  Grinnell  io< 
Mass.  425.  0 
Legatee  Must  Prove  Existence  of  Fund  out  of 
Which  Pecuniary  Specific  Legacy  Is  Payable  — 
In  the  case  of  a  pecuniary  specific  legacy  (he 
legatees  uing  to  tecover  the  same  must  p'rove 
the  existence  atlhetimeof  the  testator's  death 
of  the  fund  out  of  which  such  legacy  was  to  be 
paid.     Barber  v.  Davidson,  73  111.  App.  441 

7.  Right  to  Action  at  Law  Does  Not  Affect 
Equitable  Remedy.  —  Pearson  v.  Darrington  18 
Ala.  348;  Hedges  v.  Norris,  32  N.  J.  Eq  103  • 
Foscue  v.  Foscue,  2  Dev.  k.  B.  Eq   (22  N 
Car.)  65. 

In  Connecticut  it  has  been  held  that  a  bill  in 
equity  will  lie  for  a  legacy  where  there  is 
ground  for  equitable  jurisdiction  in  connection 
with  the  claim,  as  where  a  discovery  is  sought 
or  an  account,  or  where  the  relief  sought  is  of 
such  a  specific  character  that  the  remedy  at 
law  is  inadequate.  Colt  v.  Colt,  32  Conn.  422 
But  see  Epler  v.  Epler,  13  111.  App.  472 

8.  Millsap  v.  Stanley,  50  Ala.  319;  Colt  v 
Colt,  32  Conn.  422. 

9.  WhereLegatee  Is  Also  Executor.  —  Evans  v 
Evans,  23  N.  J.  Eq.  71. 

Where  executors  are  directed  by  the  will  to 
pay  money  into  the  estate,  and  are  personally 
bound  to  do  so.  and  are  diiected  out  of  such 
fund  to  pay  a  legacy  to  a  co-executor,  but  fail 
to  pay  the  money  into  the  estate,  such  co- 
executor  may  bring  suit  in  a  court  of  equity  in 
his  individual  right,  against  the  executors  in- 
dividually, to  compel  the  payment  of  the  leg- 
acy.   Evans  v.  Evans,  23  N.  J.  Eq.  71 

10.  Ground  of  Equitable  Jurisdiction.— Wind  v 
Jekyl  1  P  Wms.  572;  Larky.  Linstead,  2  Md! 
Ch.  162;  Hedges  v.  Norris,  32  N.  J.  Eq.  196- 
Decouche  v.  Savetier,  3  Johns.  Ch.  (N.  Y.)  190. 
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1.  Will  Admitted  to  Probate.  —  Shepherd  v 
Nabors,  6  Ala.  631;  Farwell  v.  Jacobs,  4  Mass' 
°34. 

2.  Sufficient  Assets.  —  Knapp  v.  Hanford  7 
Conn.  132;  Farwell  v.  Jacobs,  4  Mass.  634- 
Worten  v.  Howard,  2  Smed.  &  M.  (Miss  )  «7 
41  Am.  Dec.  607.  '' 

3.  Demand.  —  Miles  v.  Boyden  3  Pick 
(Mass.)  213;  Farwell  v.  Jacobs,  4  Mass.  634'- 
Tappan  v.  Tappan,  30  N.  H.  50;  Payne  v 
Smuh,  12  N.  H.  34. 

4.  Refunding  Bond.  —  Frey  v.  Demarest  16 
N.  J.  Eq.  236;  Durdon  v.  Gaskill,  2  Yeates 
(Pa.)  268.  And  see  the  statutes  of  the  several 
slates. 

5.  See  the  title  Executors  and  Administra- 
tors, in  this  work,  vol.  11,  p.  720,  and  the 
same  title  in  the  Encyclopedia  of  Pleading 
and  Practice,  vol.  8,  p.  650. 

6.  Remedy  in  Equity  -  England.  —  Atkins  v. 
Hill,  1  Cowp.  284. 

United  States.  —  Pray  v.  Belt,  1  Pet  (U  S  ) 
670.  '' 

Alabama.  —  Stallsvvorth    v.    Stallsworth  5 
Ala.  144;  High      Worley,  32  Ala.  709-  Chil- 
dress  v.  Harrison,  47  Ala.    556;   Millsap  v 
btanley,  50  Ala.  319;  James  v.  Faulk,  54  Ala 
184;  Walker  v.  Johnson,  82  Ala.  347. 

Delaware.  —  West  v.  Evans,  1  Del".  Ch.  122. 

Georgia.  —  Rushin  v.   Young,   27  Ga    32s  • 
Stanford  v.  Murphy,  60  Ga.  154. 

Maryland.  —  State  v.  Hewlett,  48  Md  138- 
Lark  v.  Linstead,  2  Md.  Ch.  162. 

Massachusetts.  —  Farwell  v.  Jacobs  4  Mass 
634- 

Xew  Jersey.  —  Frey  v.  Demarest,  16  N.  J  Eq 

236;  Evans  -■.  Evans,  23  N.  J.  Eq.  7I;  Stevens 

v.  Post,  12  N.  J.  Eq.  408. 

New  York.  —  Fisher  v.  Hubbell,  7  Lans  (N 

Y.)48i,  65  Barb.  (N.  Y.)  74.  (  ' 

South  Carolina.  —  Boone  r\  Fraser,  3  Desaus 

(S.  Car.)  88;  Saxon  v.  Barksdale,  4  Desaus' 

(S.  Car.)  522. 

Vermont.  —  Sparhawk  v.  Buell,  9  Vt.  41 
Wisconsin.  —  Catlin  v.  Wheeler^g  Wis.  507 
For  questions  of  pleading  and  practice  see 

the  title  Settlement  of  Decedents'  Estates 

in   the    Encyclopedia  of    Pleading  and 

PU  NCTICE,  vol.  19,  p.  IOI2. 

The  Legatee  of  a  Chattel  of  Peculiar  Value  is 
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itations  as  a  bar  to  a  legacy  unless  the  statute  by  express  prov.s  on  brings 
suits  for  legacies  within  its  purview.1  But  in  some  o  the  United  States 
where  by  statute  a  legatee  is  entitled  to  an  action  at  law  for  h.s  legacy  it  has 
been  held  that  the  statute  of  limitations  will  run  against  a  claim  for  a  legacy 
both  at  law  and  in  equity.  These  cases  assume  it  to  be  the  rule  a  aw  ha 
the  statute  of  limitations  applies  to  actions  for  legacies,  and  hold  that,  that 
being  the  case,  equity  will  by  analogy  refuse  to  entertain  a  suit  not  brought 
within  the  statutory  period.2  , 

The  Reason  Generally  Given  for  the  Rule  that  the  statute  Will  not  bar  suits  for 
legacies  is  that  an  executor  stands  in  the  relation  of  a  trustee  towards  a 
legatee.3 


1  Executor  Cannot  Plead  the  Statute  of  Limita- 
tions -  England.  -  Higgins  v.  Crawfurd,  2 
Ves  Jr.  571;  Ravenscroft  v.  Fnsby,  t  Coll. 
Ch.  Cas.  16;  Pickering  v.  Stamford,  2  Ves.  Jr. 
5S1;  Parker  v.  Ash,  1  Vern.  256. 

Delaware.  —  Perkins  v.  Cartmell,  4  Harr. 
(Del.)  270,  42  Am.  Dec.  753- 

Massachusetls.  —  Kenl  v.  Dunham,  106  Mass. 

5S%orlA  Carolina.  —  Salter  v.  Blount,  2  Dev.  & 
B  Eq  (22  N.  Cat.)  218;  Bailey  v.  Shannon- 
house  1  Dev.  Eq.  (16  N.  Car.)  420;  McCraw 
v.  Fleming,  5  Ired.  Eq.  (40  M.  Car.)  348. 

Pennsylvania.  —  Thompson  v.  McGaiv,  2 
Watis  (Pa.)  161;  Doebler  v.  Suavely,  5  Walts 
(Pa  )  225-  Brown's  Estate.  8  Phila.  (Pa.)  197; 
Summerville  v.  Holliday,  1  Watts  (Pa.)  507; 
Foulk  v.  Brown,  2  Walts  (Pa.)  209;  Durdon  v. 
Gaskill,  2  Yeates  (Pa.)  268. 

South  Carolina.  —  Irby  v.  M'Crae,  4  Desaus. 
(S.  Car.)  422.  . 

Tennessee.  —  Cartwright  v.  Cartwright,  4 
Hayvv.  (Tenn.)  134;  M'Donald  v.  M'Donald,  8 
Yerg.  (Tenn.)  145-  „    „  ,r 

Vermont.  —  Sparhavvk  v.  Buell,  9  Vt.  41. 

Virginia.  —  Nelson  z.  Cornwell,   11  Gratt. 
(Va.)  724. 

In  Smallman  v.  Hamilton,  2  Atk  71,  »  was 
held  that  though  it  is  a  rule  that  the  statute  of 
limitations  will  not  run  as  to  a  legicy,  yet 
this  rule  does  not  hold  in  the  case  of  an  annuity 
given  by  will. 

In  New  Jersey  it  has  been  held  that  the 
statute  of  limitations  is  not  a  bar  to  a  suit  in 
equity  against  an  executor  for  the  recovery  of 
a  legacy  payable  out  of  the  personal  estate 
only.  Hsdges  v.  Norm,  32  N.  J.  Eq.  192. 
See  also  KHg  v.  Berry,  3  X.  J.  Eq.  44- 

In  England  by  the  Express  Provision  of  tho 
Statute  3  &  4  Wm.  IV.,  c.  27.  no  Ijgacy  can 
now  be  claimed  after  the  lapse  of  twentv  vears. 
Holland  v.  Clark,  1  Y.  &  C.  Ch.  151;  Cadburv 
v.  Smith,  L.  R.  9  Eq.  37;  Sheppari  v  Duke  9 
Sim.  567;  Piggott  v.  Jefferson,  12  Sim  26; 
Proud  v.  Proud,  32  Beav.  231.  Bums  v.  Nichols, 
L.  R.  2  Eq.  256.  But  see  Phillipo  v.  Munn 
ings,  2  Mvl.  &  C.  309. 

When  the  Executor  Does  an  Act  Purporting  to 
Be  a  Discharge  of  His  Trust  he  is  thenceforth 
divested  of  his  fiiuciary  character,  and  from 
that  time,  therefore,  the  statute  will  commence 
to  run.  'Moore  v.  Porcher,  Bailey  Eq.  (S. 
Car.)  195;  Glover  v.  Loti,  1  Strobh.  Eq  (S. 
C  3l  r  )  79 

Where  Executor  Sets  Up  Adverse  Claim  to 
Soecific  Legacy. —  In  Texas  it  has  been  held 
that  where  an  executor  sets  up  an  adverse 
claim  to  a  specific  legacy,  the  statute  of  limi- 


tations will  apply,  and  will  bar  a  suit  for  the 
legacv.  Tinnen  v.  Mebane,  10  Tex.  246,  60 
Am.  Dec.  205. 

Legacy  Given  in  Payment  of  a  Specific  Debt.  — 
Where  a  testator  directs  the  payment  of  a  cer- 
tain sum  of  money  to  a  designated  person  and 
recites  in  ihe  will  that  it  is  in  payment  of  an 
indebtedness  which  the  testator  owes  to  the 
beneficiary,  the  fact  that  the  statute  of  limiia- 
tions  has  run  aganst  the  indebtedness  is  no 
defense  to  an  action  for  the  recovery  of  the 
legacy,  since  the  beneficiary  takes  under  the 
will  and  not  under  the  contract.  Gilbert  v. 
Morrison,  53  Hun  (N.  Y.)  442 

2.  Statute  Held  a  Bar  in  Some  of  the  United 
States.  —  Pratt  v.  Northarr.,  5  Mason  (U.  S.)  95; 
Butler  v.  Johnson,  ill  N.  Y.  204;  Kane  v. 
Bloodgood,  7  Johns.  Ch.  (N.  Y.)  90,  U  Am. 
D°c  417,  overruling  expressly  Decouche  v. 
Savetier,  3  Johns.  Ch.  (N.  Y.)  190,  and  in  sub- 
stance Arden  v.  Arden,  1  Johns.  Ch.  (N.  Y.) 
313-  American  Bible  Soc.  v.  Hebard,  51  Earb. 
(N  Y  )  552,  affirmed  41  N.  Y.  619;  Smitli  t. 
Remington,  42  Barb.  (N.  Y.)  75;  Souzer  v.  De 
Meyer,  2  Paige  (N.  Y.)  574- 

In  New  York  it  has  been  held  thai  an  ex- 
ecutor can  plead  the  statute  of  limitations  as 
a  bar  to  a  proceeding  against  him  :n  a  sur- 
rogate's court  to  recover  a  legacy.  Smith  v. 
Remington,  42  Barb.  (N.  Y.)  75 i  McCartee  v. 
Camel,  I  Barb.  Ch.  (N.  Y.)  455;  Butler  v. 
Johnson,  ill  N.  Y.  204. 

In  Mississippi  it  has  been  held  that  the  stat- 
ute of  limitations  will  run  in  favor  of  an  ex- 
ecutor against  the  claim  of  a  specific  legatee. 
Young  v.  Cook,  30  Miss.  320. 

Fraudulent  Concealment  by  the  Executor  will 
not  prevent  the  bar  of  the  slaiute  of  limita- 
tions against  the  claim  of  a  specific  legatee, 
unless  it  be  of  such  a  character  as  would  pre- 
vent the  legatee,  by  the  use  of  ordinary  dili- 
gence, from  discovering  his  rights.  Young  1. 
Cook,  30  Miss.  320. 

The  Fact  that  a  Legatee  Is  an  Ignorant  Man 
vt  ill  not  excuse  his  failure  to  sue  within  the 
statutory  period,  or  entitle  him  to  bring  his 
aclicn  after  such  period  has  expired.  Young 
v.  Cock,  30  Miss.  320. 

3  Reason  for  the  Rule.  —  In  Thompson  v.  He- 
Gaw,  2  Watts  (Pa.)  161,  Sergeant,  J.,  who  de- 
livered the  opinion  of  the  court,  said: 
"  Chancery  has  refused  to  adopt  the  rule  by 
analogy  to  the  statute,  because  an  executor 
stands  in  the  situation  of  a  trustee,  and,  whilst 
the  trust  subsists,  the  staiute  has  not  been 
permitted  to  run  between  trustee  and  cestui 
que  trust  in  cases  either  of  real  or  personal 
estate.  This  reason  applies  as  forcibly  in  a 
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(b)  Presumption  of  Payment  of  Very  Stale  Demands.  —  But  thou P"h  the  cHt„f,  a 

guide,  in  the  exercise  of  its  discretion.2  statute,  as  a 

Applications  to  Probate  Court  for  t  vr^xr      ^  <■  , 

United  States  probate  courts  have  jurisdiction  of  p^o^dTnglfo"  TTeclerv 
of  legacies.  As  these  courts  are  the  creatures  of  statute  £d derive  all  S 
powers  therefrom,  they  possess  only  such  powers  in  regard  to  legacies  as  are 
directly  conferred  upon  them  by  legislative  enactment  gor  as  are ^necSsary  to 
carry  out  some  power  so  conferred.3  necessary  to 

3.  Actions  Against  Devisees  and  Other  Legatees  to  Obtain  Leeacv  —  The  «„h 


court  of  law  as  of  equity,  depending  not  on 
the  forum  or  the  form  of  proceeding,  but  on 
the  naiure  of  the  case  and  the  relation  of  the 
parties.  An  executor  is  a  trustee,  as  well  by 
the  act  of  the  testator  as  by  the  authority  of 
the  law;  undertaking  to  administer  the  effects 
of  others  for  their  benefit,  and  bound  to  render 
accounts  of  his  doings  at  their  instance 
there  is  no  personal  demand  against  him  for 
winch  he  needs  protection  from  stale  or  doubt- 
ful claims  The  legacies  appear  on  the  face 
ot  the  will,  which  shows  what  and  whom  he 
is  to  pay.  See  the  title  Trusts  in  this  work 
1.  Very  Stale  Demands  Prima  Facie  Presumed  to 
be  Paid.  —  Parker  v.  Ash,  i  Vei  n.  256-  Ravens- 
croft  v.  Frisby,  1  Coll.  Ch.  Cas.  16;  Pickering 
^Stamford,  2  Ves.  Jr.  581 ;  Jones  v.  Turber- 

l  nv  I  YreSeJr^  11 ;  CamPbell  v.  Sandford, 

8  Bligh  N.  S.  622;  Perkins  v.  Cartmell,  4 
Harr.  (Del.)  270,  42  Am.  Dec.  7S3;  Arden  v. 
Arden,  r  Johns.  Ch  (N.  Y.)  313;  Morrison  v. 
McElrath,  4  Dev.  &  B.  L.  (20  N.  Car.)  474- 
Thompson  v.  McGaw,  2  Watts(Pa.i  i6r  SiarPs 
Estate  22  Pa.  Co.  Ct.  75;  Sparhawk  v.  Buell 

9  Vt.  41;  Anderson  v.  Burwell,  6  Gratt   (Va  ) 
405.    See  also  Nelson  v.  Cornwell,  n  Gratt 
(Va.)  724. 

Illustrations. -In  Pickering  v.  Stamford  2 
Ves.  Jr.  272,  the  master  of  the  rolls  thought 
that  thirty- five  years  would  be  sufficient  to  bar 
a  legacy  on  the  presumption  of  satisfaction 

Bat  in  Ravenscroft  v.  Frisby,  1  Coll.  Ch 
Cas  16,  legacies  charged  on  real  estate  were 
held  under  the  circumstances  of  the  case  to  be 
payable  notwithstanding  the  lapse  of  more 
than  forty  years  from  the  testator's  death  to 
thehlingof  the  bill.  And  see  Arden  v.  Arden, 
1  Johns.  Ch.  (N.  Y.)  313. 

A   failure  for  nineteen  years  and  eleven 
months  to  sue  for  a  legacy  consisting  of  stock 
connected  with  the  fact  that  suit  had  been 
brought  for  other  legacies  claimed  under  ihe 
same  will,  and  the  further  fact  that  the  stock 
had  been  sold  publicly  and  the  proceeds  ap- 
propriated by  the  executor  who  claimed  as 
next  of  kin,  was  held  to  authorize  the  pre- 
sumption of  satisfaction  or  abandonment  of 
the  claim.    Hamlin  v.  Mebane,  1  Jones  Eq 
(54  N.  Car.)  18.  n 
As  to  What  Circumstances  Are  Sufficient  to  Ee- 
but  the  Presumption  of  Payment,  see  i^rden  v 
Arden,  1  Johns.  Ch.  (N.  Y.)  313;  Durdon  v. 
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Gaskill  2  Yeates  (Pa.)  268;  Foulk  v.  Brown  2 
Watts  (Pa.)  209;  Brown's  Estate,  8  Phila 
(Pa.)  197. 

And  see  the  title  Payment. 
2.  Arden  v.  Arden,  1  Johns.  Ch.  (N  Y  )  313 
In  Pennsylvania  it  has  been  held  that  after  a 
apse  of  twenty  years  there  is  a  presumption 
that  a  legacy  has  been  paid,  and  the  court 
should  so  instruct  the  jury,  unless  there  be 
evidence  to  repel  the  presumption;  but  where 
there  is  some  circumstance  offered  in  evidence 
to  account  for  the  delay  the  question  of  pay- 
ment is.  one  of  fact  for  the  determination  of 
the  jury.    Brown's  Estate,  8  Phila.  (Pa.)  107 • 
Summerville  v.  Holliday,  1  Watts  (Pa.)  507' 
Okeson  s  Appeal,  2  Grant  Cas.  (Pa.)  303  See 
also  Foulk   v.   Brown,    2  Watts   (Pa.)  200- 
Strohm  s  Appeal,  23  Pa.  St.  351. 

Slighter  circumstances  are  sufficient  to  repel 
the  presumption  than  are  required  to  take  a 
case  out  of  the  statute  of  limitations.  Foulk 
v.  Brown,  2  Watts  (Pa.)  209. 

3.  As  to  Proceedings  in  Probate  Courts  to  Re- 
cover Legacies,  see  the  following  cases- 

Alabama.  —  Horton  v.  Averett,  20  Ala.  7lo- 
Charles  v.  Stickney,  50  Ala.  86. 

Connecticut.  —  Adams  v.  Spalding,  12  Conn. 

2"t:;;-gFickle  v- Snepp' 97  Ind- 28^ 

^Massachusetts.  —  Prescott  v.  Parker,  14  Mass. 

New  York.  —  Mattet  of  Paton,  41  Hun  (N  Y  ) 
497;  Bayhs  v.  Swart wout,  4  Redf.  (N.  Y.)  30s 
Peck  v.  Sherwood,  5  Redf.  (N.  Y.)  416 

North  Carolina.  —  Bidwell  v.  King  71  N 
Car.  287;  Hendrick  v.  Mayfield,  74  N.  Car.  626 

Pennsylvania.  —  Black  v.  Black,  34  Pa  St 
354;  Gilliland  v.  Bredin.  63  Pa.  St.  303-  Dunl 
das  s  Appeal,  73  Pa.  St.  474;  Guthiie  v.  Kerr, 
«5  1  a  St.  303;  Brotzman's  Appeal,  119  Pa.  St 
645;  Pryer  v.  Mark,  129  Pa.  St.  529;  Weaver's 
Estate,  2  Dauph.  Co.  Rep.  (Pa.)  84;  Lowry  v 
Lowry,  10  Phila.  (Pa.)  105,  31  Leg.  Int.  (Pa.)  4'. 

for  a  full  treatment  of  this  subject,  see  the 
Encyclopedia  ok  Pleading  and  Practice 
title  Settlement  of  Decedents'  Estates  vol' 
19.  p.  819. 

4.  See,  in  this  work,  the  titles  Marshaling 
Assets,  and  Partition. 

5.  See  the  title  Debts  of  Decedents,  vol  8 
p.  1003. 
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LEGACIES  AND  DEVISES.  of  Creditors. 

h  Ok  LEGATEE  OR  DEVISEE  —  ( i)  After  Payment  to  Legatee  —  A  legacy 
after' it  reaches  the  hands  of  the  legatee  becomes  his  property  absolute  y  and 


after  t  reaches  the  nanus  01  uie  regaicc  u*w*-*  r~r-.-j  - ---  „ 
is  liable  to  the  payment  of  his  debts  like  any  other  property  of  a  debtor. 

D  vise  Land, -  At  common  law  the  title  to  devised  land  vested  immediately 
nn  the  death  of  the  testator,  and  such  land  was,  hke  other  property,  .able 
for  debts  ofthe  devisee.  In  all  the  states  of  the  Union  devised  lands  are 
by  statute  made  liable  for  the  debts  of  the  testator,  and  m  those  jurisdictions 
where  the  legal  title  passes  directly  to  the  devisee  it  seems  clear  that  the 
ih  of  creditors  of  the  devisee  to  subject  the  devised  lands  to  the  payment 
of  t  ie  devisee's  debts  is  subordinated  to  the  rights  o  the  creditors  of  the 
tlstator  In  some  jurisdictions  the  legal  title  to  devised  lands  is  vested  n  the 
personal  representaiives,  and  hence  such  lands  cannot  be  subjected  in  la*  to 
the  payment  of  the  devisee's  debts  until  after  distribution. 

A  Before  Payment  or  Distribution-®  By  Attachment  or  Garnishment.  A 
creditor  of  a  legatee  or  devisee,  by  attachment  or  garnishment  of  the  property 
bequeathed  o  devised,  cannot  acquire  any  greater  rights  than  the  legatee  or 
devisee  ad  but  such  proceedings  merely  substitute  the  creditor  for  the  bene- 
ficiary "  A  legatee  cannot,  however,  by  waiving  the  legacy  defeat  the  rights 
of  a  credito  who  has  attached  it*  For  further  consideration  of  questions 
concerning  the  right  of  a  creditor  of  a  legatee  or  devisee  to  subject  the  prop- 
ertrbequfathed  or  devised,  by  attachment  or  garnishment,  while  m  the  hands 
of  the  executor,  to  the  payment  of  the  debts  of  the  legatee  or  devisee,  refer- 
ence should  be  made  to  other  parts  of  this  work. 

fhiBy  Creditor's  Bill. -In  many  jurisdictions  where  equitable  propeity  is 
not  Jeachab  e  by  the  ordinary  remedies  of  attachment,  garnishment,  or  execu- 
tion such  property  is  by  statute  made  amenable  to  the  debts  of  he  cestui  qm 
rust  b  prPocePedingS  in  the  nature  of  a  creditor's  bill.*  Hence  in  such  juris- 
Sions  ff  a  legacy  is  given  in  trust  with  an  absolute  power  of  disposal  vested 
fn  the  hands  offhe  legatee,  creditors  of  the  latter  can,  by  creditor  s  bill,  sub- 
ect  it  to  the  payment  of  their  debts.'  So,  too,  where  property  is  given  on 
cond  ions  which  Le  invalid  and  cannot  be  supported  -  ^  the  editor,  o 
the  legatee  may  reach  the  legatee's  interests  by  creditor  s  b  lk  This  power  of 
a  court  of  equity  to  subject  property  given  in  trust  to  the  payment  ot  tnc 
debts  of  the  beneficiary  exists  in  some  states  independently  of  any  statute, 
and  as  an  incident  of  their  equity  jurisdiction. 

L  Goe's  Estate,  ,46  Pa.  St.  43,  *8  Am.  St.      funding  SS£K 
R2PS8e°e5-the  title  Debts  or  Decedents,  vol.  8,     which  .ay  be  the  .«bj.c,  of  -attachment. 

^,lS^fflWAi45i&  *  t  sS'^ft... ■  A«~.  vol.  3.  P.  2o9; 
the  legatee,  he  retains  it  agains,  his  subs.i-     *?™^^&*Zb  Bills,  5  Encvc. 

a^»««  -ESKi?*  -  K.j. 

can  reach  the  legacy  only  on  the  same  cond,  583    Lynch  » 

^^T^£X^  Hooberryl3!  K ^   ),f  See 

transferred,  and  these  cannot  be  changed  by  ^^^^'i^^^Si, 

the  original  parties  after  the  auachment.  Buck-  0^g™£{jft  ljudgnienl  the  court  will 

iULSgacy  NCot  Attachable  untif  ^funding  Bond  Is  decree  an  application  f^™*** 
Filed  -  Under  a  statute  provid.ng  that  a  per-      than  a  sale  of  tbeo^na ^tnea 
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(o)  By  Execution.  —-At"  common  law  an  equitable  interest  in  personal  prop- 
erty is  not  subject  to  seizure  and  sale  under  execution,  hence  an  execution 
against  a  legatee  cannot  be  levied  on  property  bequeathed  to  him  until  after 
the_ executor  has  assented  to  the  legacy,  or  at  least  until  all  prior  claims 
against  the  decedent's  estate  have  been  satisfied.1  In  most  jurisdictions 
equitable  interests  in  both  real  and  personal  propertv  are  by  statute  made 
subject  to  levy  and  sale  under  execution.2 

(d)  As  Affected  by  Provisions  of  Will.— It  is  competent  for  a  testator  to  direct 
that  a  legacy  shall  be  paid  to  the  object  of  his  bounty  free  of  the  claims  of 
the  latter's  creditors,  in  which  case  it  cannot  be  impounded  in  the  hands  of 
the  executor  for  the  legatee's  debts.3  In  most  of  the  states  of  the  Union  it  is 
held  that,  by  giving  property  in  trust  with  provisions  for  the  payment  of  the 
income  to  a  designated  beneficiary  for  his  support  and  maintenance  free  of 
the  claims  of  the  creditors,  a  testator  can  exempt  the  property  bequeathed 
from  the  claims  of  the  legatee's  creditors.  In  England  and  some  of  the 
states  a  contrary  doctrine  prevails  based  on  the  ground  that  the  power  of 
alienation  is  an  inseparable  incident  of  ownership.  For  consideration  of  the 
authorities,  reference  should  be  made  to  other  parts  of  this  work.4 

LEGACY  TAX. —  See  the  title  Succession  Taxes. 

LEGAL.     (See  also  ILLEGAL,  ILLEGALITY,  ILLEGALLY,   vol.   1 5    p  ioi6' 

Lawful,  ante,  p.  573;  Legally, /w/,  p.  812.)— According  to  the  principles' 
of  law;5  according  to  the  method  required  by  statute;6  by  means  of  judicial 
proceedings;7  not  equitable. 


1.  Suggs  v.  Sapp,  20  Ga.  100.  See  also 
Shipp  v.  Gibbs,  88  Ga.  184. 

2.  See  the  title  Executions,  vol.  11,  pp.  624, 
632. 

3.  Provisions  that  Legacy  Shall  Not  Be  Subject 
to  Creditors'  Claims.  —  Goe  s  Estate,  146  Fa.  St. 
43L  28  Am.  St.  Rep.  805;  Beck's  Estate! 
133  Pa.  St.  51,  19  Am.  St.  Rep.  623.  See  also 
Skillman  v.  Symmes,  14  Ohio  Cir.  Ci.  547,  7 
Ohio  Cir.  Dec.  39. 

4.  See  the  titles  Spendthrifts  and  Spend 
thrift  Trusts;  Support  and  Maintenance. 

5.  Ex  p.  Gibson,  31  Cal.  619,  625. 

6.  Wood  v.  Strother,  76  Cal.  545. 

7.  Mattoon  v.  Munroe,  21  Hun  (N.  Y.)  82. 
Statutes. —  In  Lusk  v.   Ramsav,    3  Munf. 

(Va.)  431,  it  was  said,  in  speaking  of  the  legal 
effect  of  an  execution :    "  When  I  use  the  term 
legal,   I  shall,  of  course,   be  understood  as 
alluding  as  well  to  our  statutes  as  to  the  com 
mon  law." 

The  Terms  "Legal,"  '  Lawful,"  "Adequate," 
and  "Reasonable,"  when  used  as  adjectives 
qualifying  "  provocation,"  are  synonymous. 
State  v.  Bulling,  105  Mo.  225;  State  v.  Ellis 
74  Mo.  217. 

Take  All  Legal  Means  —  Lawful  and  Legal  Dis- 
tinguished. —  In  Curtis  v.  Alleghany  County  1 
Phila.  (Pa  )  238,  8  Leg.  Int.  (Pa.)  142  it  was 
said:  "  When  the  law  requires  an  officer  to 
take  all  legal  means  to  effect  an  object,  it  in- 
tends  that  he  shall  take  all  such  means' as  he 
may  officially  use,  and  he  is  not  chargeable 
with  neglect  of  duly  if  he  adopts  the  means 
prescribed  by  the  law  for  such  occasions, 
though  he  omit  other  plain  physical  and  moral 
means.  These  may  be  '  lawful  '  because  not 
forbidden;  but  they  are  not  legal  means,  be- 
cause  not  prescribed  by  law  as  means  to  be 
used  by  him  in  his  office."  See  also  McCand- 
less  v.  Allegheny  Bessemer  Sieel  Co.,  152  Pa 
St.  148. 
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Legal  and  Valid  Distinguished,  —  In  Jones  v. 
McLain,  16  Tex.  Civ.  App.  306,  it  was  said: 
"  The  opposite  contention  rests  entirely  upon 
the  meaning  to  be  given  the  word  legally,  and 
so  restricts  that  meaning  as  to  exclude  every 
other  definition  of  legal  except  one  which 
would  make  it  synonymous  with  '  strictly 
valid.'  That  is  more  resirictive  than  the  defi- 
nitions contained  in  the  books.  See  the  sev 
eral  definitions  of  legal  quoted  in  Anderson's 
Law  Dictionary.  When  legal  proceedings  of 
any  sort  are  spoken  of,  the  descriptive  word 
legal  is  not  usually  understood  to  affirm 
their  validity,  for  it  is  used  indiscriminately, 
whether  the  proceedings  be  valid  or  void." 

Legal  Assets.    (See  also  the  title  Executors 

AND     ADIVIINISTRATORS,     vol.     II,     p.  720.)  

''Legal  asseis  *  *  *  are  'such  as  come 
into  the  hands  and  power  of  an  executor  or  ad- 
ministrator, or  such  as  he  is  intrusted  with  by 
law  virlute  officii  to  dispose  of  in  the  course  of 
his  administration.'  "  Freedman's  Sav.,  etc., 
Co.  v.  Earle,  110  U.  S.  719,  quoting  Story's  Eg. 
Jur.,  §  551. 

Legal  Capacity  or  Competency.  (See  also  the 
titles  Husband  and  Wife,  vol.  15,  p.  785;  In- 
fants, vol.  16,  p.  255;  Insanity,  vol.  16,  p. 
558;  Intoxication,  vol.  17,  p.  398;  Testament- 
ary Capacity.)  —  "  Legal  competency  to  act  is 
the  possession  of  mental  capacity  sufficient  to 
transact  one's  business  with  intelligence,  and 
an  intelligent  understanding  of  what  he  is 
doing.  *  *  *  Mere  weakness  of  the  un- 
derstanding is  no  objection  to  a  man's  dispos- 
ing of  his  own  estate."  Miller  v.  Rutledee 
82  Va.  867. 

Legal  Capacity  to  Sue.  —  As  to  the  meaning 
of  the  term  "  legal  capacity  to  sue,"  within  the 
rule  that  the  question  of  such  capacity  must 
be  raised  either  by  demurrer  or  by  answer,  the 
court  said:  "  The  better  opinion  would  seem 
to  be  that  it  applies  to  all  cases  where  the 
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plaintiff,  though  having  an  interest  in  the  sub- 
ject of  the  suit  and  the  relief  demanded,  does 
not  show  a  right  to  appear  in  court  and  de- 
mand such  relief  in  his  own  name."  Bulldey 
v.  Big  Muddy  Iron  Co.,  77  Mo.  107.  See  also 
Slate  v.  Sappingion,  68  Mo.  454;  Fuggle  v. 
Hobbs,  42  Mo.  537. 

It  has  been  held,  however,  that  the  phrase 
relates  only  to  a  legal  incapacity  such  as  in- 
fancy, coverture,  lunacy,  and  the  like.  Win- 
field  Town  Co.  v.  Maris,  11  Kan.  128.  See 
also  Disability,  vol.  9,  p.  462. 

Legal  Cause. —  In  Gill  v.  State,  6r  Ala.  169, 
it  was  held  that  a  judge  related  within  the 
fourth  degree  of  alfinity  or  consanguinity  10 
the  person  slain  is  incompetent  in  a  murder 
trial.  Although  such  relationship  does  not 
fall  within  the  letter  of  the  statute  disqualify- 
ing on  account  of  relationship  to  the  parties, 
it  is  a  legal  cause  under  the  Alabama  Constitu- 
tion.   See  also  the  title  Judge,  vol.  17,  p.  736. 

Legal  Claim.  —  A  legal  claim  is  one  which 
the  party  asserting  it  may  impose  by  action 
or  bv  some  proceeding  at  law  or  in  equity. 
Cowan  v.  New  York,  3  Hun  (N.  Y.)  633 

Legal  Commitment.  —  "The  words  'legal 
commitm;nt  '  mean  any  act  committing,  justi- 
fiable by  the  law  of  the  land."  People  v. 
Nevins,  1  Hill  (N.  Y.)  171.  This  was  a  habeas 
corpus  case. 

Legal  Consideration. —  See  the  title  Considera- 
tion, vol.  6,  p  667. 

Legal  Cost3.  —  In  Childs  v.  New  Haven,  etc., 
Co.,  135  Mass.  570,  it  was  held  that  a  success- 
ful petitioner  upon  an  application  for  a  sheriff's 
jury  to  assess  the  damages  occasioned  by  the 
taking  of  his  lind  by  a  railroad  corporation 
was  entitled  to  an  allowance  in  the  taxation 
of  costs  in  the  Superior  Court,  as  part  of  his 
legal  costs,  of  the  fees  of  his  witnesses  before 
the  sheriff's  j  ury. 

A  statute  provided  for  the  payment  by  the 
state  of  "  the  armunt,  not  exceeding  five  dol- 
lars per  day,  allowed  and  certified  by  the  court 
to  an  attorney  for  taking  depositions  when  re- 
quired by  the  auditor  in  a  cise  in  which  the 
commonwealth  is  a  party,  also  the  legal  costs 
of  said  sui:."  It  was  held  that  "  legal  costs  " 
meant  only  such  costs  as  the  law  required  the 
state  to  pay.    Dains  v.  Norman,  101  K  y.  599. 

Legal  Cruelty.  —  See  the  title  Divorce,  vol. 
9,  p.  783- 

Legal  Custom.  (See  also  the  title  Usages  and 
Customs.)  —  In  Runyan  v.  Central  R.  Co.,  (N. 
J.  189-5)44  Atl.  Rep.  937,  it  was  said:  "  What- 
ever the  practice  or  usaa;e  contained  in  the  evi- 
dence, it  did  not  attain  th=:  force  and  effect 
of  what  is  known  as  a  legal  custom,  which 
ingrafts  itself  into  a  contract  and  controls  the 
rights  of  the  parties  thereto.  If  it  is  under- 
taken to  distinguish  between  what  is  known 
as  a  legal  custom  and  what  is  known  as  a 
usage  or  practice,  the  same  difficulty  in  re- 
lation to  the  sufficiency  of  the  evidence  arises." 

Legal  Day.  (See  also  the  title  Day,  vol,  8.  p. 
737.)  —  "A  legal  day  begins  and  ends  at  mid- 
night."   Henderson  v.  Reynolds,  84  Ga.  162. 

Legal  Debt.  —  A  testator  directed  that  any 
legal  debts  due  from  his  children  to  his  estate 
should  be  deducted  from  their  shares.  It  was 
held  that  legal  debts  did  not  include  notes 
payable  to  the  decedent  which  his  married 
daughter  had  signed  with  her  husband  for 


moneys  furnished  to  such  husband.  The 
court  said:  "  The  phrase  '  legal  debt'  must 
certainly  mean  a  debt  which  can  be  enforced 
in  a  court  of  law.  These  promissory  notes 
signed  by  the  plaintiff  could  not  be  enforced 
in  a  court  of  law  against  her,  nor  are  they  con- 
tracts for  which  she  would  be  liable  in  a  court 
of  equity.  The  testator  may  have  had  a 
different  view  of  their  legal  effect;  but,  having 
used  plain  and  direct  words,  we  must  under- 
stand him  in  the  sense  w hich  his  language  im 
ports."    Rogers  v.  Daniell,  8  Allen  (Mass.)  348. 

Legal  Disability.  (See  also  Disability,  vol. 
9,  p.  462,  and  the  titles  Infants,  vol.  16,  p. 
255;  Insanity,  vol.  16,  p.  558;  Limitation  of 
Aci  ions.)  —  A  testator  gave  half  his  residuary 
estate  to  his  son,  subject  to  a  life  estate  to  the 
testator's  wife,  but  in  case  the  son  should  at 
the  death  of  the  wife  be  under  any  legal  dis- 
ability whereby  he  would  be  hindered  or  pre- 
vented from  taking  the  gift,  then  over  to  the 
son's  wife  and  children.  Shortly  before  the 
wife's  death  the  son,  who  was  one  of  the  exec- 
utors, was  found  to  be  largely  indebted  to  trie 
estate.  An  order  was  made  directing  him  to 
pay  that  sum,  and  declaring  his  interest  under 
the  will  liable  to  make  it  good.  He  had  also 
heavily  mortgaged  his  interest.  It  was  held 
that  "  legal  disability  "  meant  a  disability  of 
the  person  atising  from  act  of  law,  and  that 
neither  the  charge  by  order  nor  the  mortgages 
created  such  a  legal  disability  as  would  cause 
the  gift  over  to  lake  effect  Lopes.  L.  J.,  said: 
"  What  did  the  testator  mean  by  '  legal  dis- 
ability '  ?  I  think  he  meant  a  disability  by  act 
of  law;  not  a  disability  created  by  Carew 
himself"  In  re  Carew,  (1896)  2  Ch.  311, 
affirming  (1896)  I  Ch.  527. 

Legal  Disqualification. —  In  State  v.  Blair,  53 
Vt.  24,  it  was  held  that  legal  disqualification 
of  a  judge  nvght  originate  from  physical 
causes,  as  well  as  existence  of  relationship. 
See  generally  the  titles  Judges,  vol.  17,  p.  714 ; 
Jury  and  Jury  Trial,  vol.  17,  p.  1086. 

Legal  Duty.  —  legal  duty  has  been  defined  to 
be  "  that  which  the  law  requires  to  be  done  or 
forborne  to  a  determinate  person  or  to  the 
public  at  large,  and  is  correlative  to  a  right 
vested  in  such  determinate  person  or  in  the 
public."  Smith  v.  Clarke  Hardware  Co.,  100 
Ga.  163,  quoting  Wharton  on  Negligence,  £  24. 
See  also  Cleveland,  etc.,  R.  Co.  v.  Ballentine, 
(C.  C.  A.)  84  Fed.  Rep.  937;  Pennsylvania  Co. 
v.  Frana,  13  111.  App.  98:  Fmry  v.  Roanoke 
Nav.,  etc.,  Co.,  ill  N.  Car.  05. 

Legal  Estate.  —  A  legal  estate  is  one  rert  g- 
ni/.ed  in  a  court  of  law,  as  distinguished  frcm 
equitable  interests  or  estates.  Thus,  in  Averv 
v.  Dufrees,  9  Ohio  147,  it  was  held  that  where 
an  estate  can  be  enforced  in  a  court  of  law,  it 
is  a  legal  interest  or  estate. 

Legal  Estoppel.  (See  also  the  title  Estoppel, 
vol.  11,  p.  385.)  —  "legal  estoppels  are  such 
as  arise  by  deed  or  by  matter  of  record,  and 
their  theory  is  that  they  preclude  a  party 
from  setting  up  the  real  truth  of  the  transac- 
tion, even  though  in  furtherance  of  his  just 
and  equiuble  rights."  Kamohat  v.  Kahele,  3 
Hawaii  531. 

Legal  Fraud— Seethe  title  Fraud  and  Deceit, 
vol.  14,  at  page  21  especially.    And  see  also 
Derrv  v.  Peck.  14  App.  Cas.  346;  Joliffe  v. 
Bake'r,  it  O.  B.  D.  270.    And  compare  Poullain 
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v  Poullain,  76  Ga.  420;  Smith  v.  Newton,  59 
Ga.  122:  Terhune  v.  Dever,  36  Ga.  6sr 

legal  Heirs.  —  See  the  title  Heir,  Heirs  and 
the  Like,  vol.  15,  p.  31s. 

legal  Holiday.  (See  also  the  title  Sundays 
and  Holidays.)  -  In  Reithmiller  v.  People  44 
Mich  280  it  was  held  that  Christmas  wa,  a 
legal  holiday  in  Michigan  within  the  meaning 
of  the  statute  directing  the  closing  of  saloons 
on  legal  holidays.  And  in  People  v  Acker- 
man,  80  Mich.  588,  it  was  held  that  the  lerm 

legal  holidays"  in  such  a  statute  included 
all  days  set  apart  by  the  governor  oi  the  slate 
cr  the  President  of  the  United  States  as  days 
tor  tasting  or  prayer  or  thanksgiving 

Legal  Incapacity  — Voting.  — In  Chorlton  v 
Lings    L.   R.  4  C.   P.  374;    Beresford  Hope 
r'rh ndl\uras\23  Q-  B.  D.  79,  and  De  Souza 
Cobden,  (i89r)  r  Q.  B.  687,  women  were  held 

Z^.u^V?  a,  legal  incaPac>ty  to  vote  un- 
der the  English  election  law. 

Legally  Incorporated.  —  A  deed  of  a  lot  before 

a  town  was  incorporated   provided   that  no 

liquor  should  be  sold  thereon  before  the  town 
snould  be  legally  incorporated,  and  not  then 
unless  sanctioned  by  the  municipality  The 
town  was  incorporated,  and  the  sale  of  liquor 
was  sanctioned  by  a  majority  of  the  voters  at 
an  election  called  for  that  purpose.  It  was 
held  that  the  sale  of  liquors  on  the  lot  in  ques- 
tion after  such  election  was  not  a  breach  of  the 
condition,  although  the  incorporation  of  the 

own  was  afterwards  held  to  be  unconstitu- 
tional because  it  embraced  agriculiural  land-. 
Jones  v  McLa.n,  16  Tex.  Civ.  App.  305 

Legal  Interest.  (See  also  the  title  Interest 
vol  16,  pp.  gqi,  XQ48.)  _  In  Towslee  v.  Dutkee' 
12  Wis.  480  it  was  held  that  the  words  "  legal 

eVZl\™£-elaSdi  in  pleadi^'  miSht  mean 
either  the  highest  rate  allowed  by  law  on 
special  contract  or  that  which  is  fixed  by  law 
in  the  absence  of  such  contract,  and  that 
where  the  context  clearly  showed  that  thev 
were  used  in  the  former  sense  they  ought  not 
to  be  construed  in  the  latter.  b 

In  Nourse  v.  Goodeve,  12  U.  C  O  B  108 
it  was  held  that  b,  "  legal  interest'"  'in  a 
pleading  was  meant  the  highest  degree  of  in 
terest  which  the  law  allows 

In  Beals  v.  Amador  County,  35  Cal  633  it 
was  said:  "  Bv  the  worHe  '  it  ,  ■  .  J'  ■ 
f~„„,i  •  y     .     words     legal  interest, 

found  in  a  statute,  is  to  be  understood  the  rate 
per  cent,  interest  prescribed  by  law.  in  the 
absence  of  special  agreement,  at  the  date  of 
the  passage  of  the  act." 

A  statute  declared  that  the  damages  upon  a 
protested  bill  should  be  ten  per  cent,  besides 
legal  interest  from  and  after  the  date  of  pro- 
test.   The  court  said:  "  Ry  the  use  of  the  term 
legal  interest    we  think  it  indisputable  that 

abl  S'h",6  meatVhe  rate  of  interest  es- 
tablished by  law  in  this  state."    Crawford  v 
Branch  Bank,  6  Ala.  14  ™  }' 

Same  —  State.      A  statute  provided  that  in 

Paavethefu  rent  aSai"St  th"  State  ««  rt«B 
pa)  the  full  amount  due  with  legal  interest 

rom  the  time  when  the  obligation  was  due 
IJ  construing  this  statute  the  court  said   "  The 

legal  .merest    for  which  judgment  is  t  v  thU 
ola,WUth°VZed  l°u  be  Cntered  in  f-o  of  h 

b  aw  TfT,  J  S,UCh  nff'°rest  as  is  "thoriied 
oy  law.  If  the  plaintiff  is  not  legally  emiiled 
to  interest  upon  his  claim,  eithe/by  reason  of 
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the  nature  of  the  claim  or  ihe  immunity  of  the 
state  from  an  obligation  to  pay  interest  this 
statute  does  not  authorize  its  recovery  and  as 
we  have  seen  that  there  was  at  that'time'no 
liability  on  the  part  of  the  slate  for  interest 
upon  the  coupons,  there  was  no  legal  interest 
for  which  a  recovery  could  be  had,  irrespective 
oi  the  provisions  of  the  statute  itself."  Moli 
neux  v.  State,  109  Cal.  380. 

Legal  Irregularity.  -  In  Hay's  Case,  (Supm 
Ct.)  14  Abb.  Pr.  (N.  Y.)  53,  it  was  held  that  the 
words  legal  irregularity,"  as  used  in  a  New 
York  statute  relative  to  an  assessment  for 
local  improvements,  meant  an  omission  or 
irregularity  in  one  or  more  of  the  statutory 
steps  required.  See  generally  the  title  Special 
or  Local  Assessments. 

Legal  Issue. —  See  the  title  Issue  (Descen- 
dants),vol.  i7i  p_  542. 
Legal  Malice.  —  See  the  title  Mali-e 
Legal  Measures.  -  A  duty  having  been  im- 
posed upon  a  party,  by  statute,  lo  levy  certain 
moneys  from  other  parties  and  pay  over  to 
another  a  portion  of  the  sums  levied,  a  man- 
damus was  issued  directing  him  "  to  take  the 
necessary  and  legal  measures  and  proieedings 
for  obtaining  and  recovering  paymeni  "  It 
was  held  that  the  words   •legal  measures" 
did  not  necessarily  mean  instituting  legal  pro- 
ceedings.   Reg.  v.  Southampton,  i  B  d  S  < 
101  E.  C.  L.  5.  ' 

Legal  Merchandise.  —  In  Cockburn  v  Alex- 
ander, 6  C.  B.  791,  60  E.  C.  L.  791,  18  L  J  C 
HI.  74.  >t  was  held  that  under  the  words  "  other 
legal  merchandise"  in  a  charter-paity  the 
charterer  was  at  liberty  to  ship  any  lawful 
articles  he  pleased,  due  regard  being  paid  to 
the  safety  of  the  vessel. 
Legal  Mortgage.  —  In  Thompson  v.  Clerk  7 
s-  209.  it  was  held  that  "  legal  mort- 
gage meant  first  mortgage.  This  was  ad- 
mitted 1.1  regard  to  land,  but  it  was  contended 
that  a  legal  mortgage  of  a  ship  was  not  neces- 
sarily a  first  mortgage,  because  by  the  English 
Merchant  Shipping  Act  of  1854  a  first  mort- 
gage even  would  not  pass  a  legal  interest  in 
the  ship.  It  was  held,  however,  that  even  in 
regard  to  a  ship  the  expression  "  legal  mort- 
gage    meant  first  mortgage. 

Same  -  Louisiana  Law.  —  In  Nalle  v.  Young 
160  U.  S.  639,  it  was  said-  "This  was  para! 
phernal  property.    The  wife  has  a  legal  mott- 
gage  on  the  property  of  her  husband  '  for 
the  restitution  or  reimbursement  of  her  para- 
phernal property.'    Art.  3319.  -Conventional 
mortgage  is  that  which  depends  on  covenants 
legal  mortgage  is  that  which  is  created  bv 
operation  of  law.    Judicial  mortgage  is  that 
which  results  from  judgments.'     Art.  32S7 
''<'"'  mortgage  results  by  operation  of  law 
and    no  legal  mortgage  shall  exist,  except  in 
the  cases  determined  by  the  present  code  ' 
Arts.   3311,   3312."      See  generally  the  title 
Mortgages. 

Legal  Negligence.  (See  also  the  title  Negli- 
gence.)— "  Legal  negligence  is  the  omission 
of  such  care  as  persons  of  ordinary  prudence 
exercise  and  deem  adequate  to  the  ciicum- 
stances  of  the  case."  Mangam  v.  Brooklvn 
R.  Co..  38  N.  Y.  457.  See  also  Carrico  V. 
West  Virginia  Cent.,  etc.,  R.  Co.,  35  W  Va 
3»9.  52  Am.  &  Eng.  R.  Cas.  393. 
Legal  Notice.  —  See  the  title  Notice. 
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Legal  Notice  to  Quit.  —  An  English  statute 
provided  thai  county  courts  should  have  juris- 
diction in  ejectment  where  neither  the  rent  nor 
the  value  of  the  premises  exceeded  fifty 
pounds  per  year  and  the  tenant's  term  and 
interest  should  have  expired  or  been  de- 
termined "either  by  the  landlord  or  the  ten- 
ant by  a  legal  notice  to  quit."  It  was  held 
that  the  legal  notice  to  quit  must  be  taken  to 
mean  the  notice  to  quit  required  by  law,  and 
not  one  depending  upon  the  express  stipula- 
tion of  the  parties.  Friend  v.  Shaw,  20  Q.  B. 
D.  374. 

Legal  Obligation.  (See  also  the  title  IMPAIR- 
MENT of  Obligation  of  Contracts,  vol.  15,  p. 
io3o)_"  The  legal  obligation  of  a  contract  is 
neither  more  nor  less  than  a  right  to  employ 
le,,al  remedy  to  enforce  or  uphold  the  rights 
and  duties  of  the  parties  to  ihe  contract. 
Wherever  there  is  a  legal  remedy  there  is  a 
legal  obligation,  and  wherever  there  is  no  legal 
remedy  there  is  no  legal  obligation."  Board 
of  Internal  Imp.  v.  Scearce,  2  Duv.  (Ky.)  57°. 
quoted  in  McCracken  County  v.  Mercantile 
Trust  Co.,  84  Ky.  344.  See  also  Blair  v.  Wil- 
liams, 4  Litt.  (Ky.)  41 :  Lapsley  v.  Brashears,  4 

Litt.  (Ky.)  54- 

Legal  Offenses.  —  The  police  commissioners 
of  New  York  had  power  to  try  and  to  remove 
policemen  for  a  violation  or  neglect  of  duty, 
and  power  to  remove  any  member  of  the  police 
force  upon  conviction  of  any  legal  offense.  It 
was  held  that  this  did  not  confer  upo-i  the 
board  power  to  try  and  to  remove  an  officer 
upon  a  charge  of  conduct  unbecoming  an  offi- 
cer in  that  he  had  sworn  falsely  when  testify- 
ing as  a  witness.  To  justify  a  removal  for 
=  uch  an  offense  the  officer  must  have  been  con- 
victed of  false  swearing  upon  his  trial  before 
a  jury  and  in  the  ordinary  courts.  The  court 
said:  "  By  legal  offenses  are  meant  crimes  and 
misdemeanors  enacted  by  the  legislature  or 
existing  at  the  common  law."  People  v. 
Board  of  Police  Com'rs,  20  Hun  (N.  Y.)  337. 
But  see  People  v.  French,  32  Hun  (N.  Y.)  112, 
where  it  was  held  that  a  police  commissioner 
had  power  to  examine  into  all  offenses,  even 
though  they  constituted  legal  offenses,  and 
where  People  v.  Board  of  Police  Com'rs,  20 
Hun  (N.Y.)  333,  was  criticised  and  not  followed. 

Legal  Owner.  —  In  Glover  v.  U.  S.,  164  U.  S. 
204  a  mortgage  creditor,  who  was  such  at  the 
time  of  the  sale  of  real  estate  in  South  Caro- 
lina for  nonpayment  of  taxes  to  the  United 
States  under  the  tax  acts  of  1861,  was  held  not 
to  be  thelegal  owner  contemplated  by  Congress 
in  the  Act  of  March  3,  1891,  c.  496,  as  entitled 
to  receive  the  amount  appropriated  by  that  act 
in  reimbursement  of  a  part  of  the  taxes  col- 
1  ccttid . 

Legal  Possession  Distinguished  from  Rightful 
Possession. —  In  Sims  v.  State,  36  Tex.  Crim 
I7i  it  was  said-  "  The  expressions'  rightful 
possession  '  and  'legal  possession  '  do  not  mean 
the  same  thing  in  this  connection,  and  are  not 
interchangeable.  A  possession  may  be  strictly 
legal,  but  not  a  rightful  possession;  that  is,  a 
person  may  have  such  possession  as  the  law 
would  protect  him  in;  such  would  be  legal 
possession;  yet  it  might  not  be  a  possession 
that  was  rightful,  that  is,  founded  in  right; 
and  a  suit  at  law  might  demonstrate  that  he 
was  a  wrongful  possessor,  though  at  the  same 


time  a  legal  possessor."  This  case  arose  upon 
a  charge  to  ihe  jury  that  if  the  defendant  was 
rightfully  in  possession  of  the  land  he  had  a 
right  to  use  all  legal  means  to  proiecl  his  pos- 
sesion    See  generally  the  title  Sf.i  f-defense. 

Legal  Practitioner.  —  One  who  entered  upon 
the  practice  of  medicine  after  the  taking  effect 
of  the  Ohio  Act  of  May  5,  1868,  "  to  protect 
the  citizens  of  Ohio  from  empiricism, "  etc.  (65 
Ohio  Laws,  p.  146),  without  graduation  from  a 
school  of  medicine  or  procuring  a  certificate  of 
qualification  from  some  state  or  county  medical 
society,  and  had  not  practiced  continuously 
for  ten  years  before  the  passage  of  the  Act  of 
May  2,  1885  (82  Ohio  Laws,  p.  218),  was  held 
not  a  "  legal  practitioner,"  within  the  mean- 
ing of  section  4403-  of  the  Act  of  February  27, 
1896  "  to  regulate  the  practice  of  medicine 
(02  Ohio  Laws,  p.  44).  State  v.  Ohio  Slate 
Medical  Board,  60  Ohio  St.  21.  See  generally 
the  title  Physicians  and  Surgf.ons. 

Legal  Principles.  —  A  constitutional  amend- 
ment provided  that  divorces  should  be  final 
and  conclusive  when  the  party  should  obtain 
the  concurrent  verdicts  of  two  special  juries 
authorizing  a  divorce  upon  legal  principles. 
The  court  said:  "  This  technical  phraseology, 
'  legal  principles,'  both  under  the  old  and 
amended  constitution,  has  always  been  held  to 
mean  such  principles  as  would  authorize  total 
divorces  at  common  law.  In  other  words 
neither  the  ninth  section  of  the  third  article  of 
the  Constitution  of  1798  nor  the  amendment 
of  1833  had  any  reference  whatever  to  con- 
ditional divorces."  Whitaker  v.  Strong,  16 
Ga.  89.    See  generally  the  title  Divokcf,  vol. 

9'  Legal  Proceedings  —  Winding-up  Petition.  —  I  n 

Smith  v.  Manchester,  24  Ch.  D.  611,  a  winding- 
up  petition  was  held  not  to  be  a  legal  proceed 
ing  within  a  provision  allowing  the  directors 
of  a  corporation  to  direct  any  legal  proceed- 
ings to  be  taken  on  behalf  of  the  company. 

Same  —  Bankruptcy.  (See  also  the  tine  In- 
solvency and  Bankruptcy,  vol.  16,  p.  630.)  — 
In  in  re  Winierbottom,  18  Q.  B.  D-  448,  it  was 
said-  "  By  section  95  [of  ihe  English  Com- 
panies Act  of  1862]  the  official  liquidator  may, 
with  the  sanction  of  the  court,  '  bring  or  de- 
fend any  action,  suit,  or  prosecution  or  other 
legal  proceeding,  civil  or  criminal,  in  the  name 
j>nd  on  behalf  of  the  company.'  I  am  of 
opinion  that  the  power  to  bring  any  other  legal 
proceeding  includes  the  power  to  serve  a  bank- 
ruptcy notice,  because  that  seems  to  be  the 
natural  meaning  of  the  words,  and  I  am  not 
aware  of  any  reason  why  they  should  not  have 
their  ordinar  y  and  natural  meaning. 

The  United  States  Bankruptcy  Act  of  1898, 
§  3  subdiv.  3,  provided  that  for  an  insolvent 
to  allow  a  creditor  to  obtain  preference  through 
legal  proceedings  should  constitute  an  act 
of  bankruptcy.  It  was  held  that  the  words 
"legal  proceedings"  used  in  this  provision 
had  reference  to  any  proceeding  in  a  court  of 
justice,  interlocutory  or  final,  by  which  the 
property  of  the  debtor  was  seized  and  diverted 
from  his  general  creditors.  /"  re  Rome  Plan- 
ing-Mill,  96  Fed.  Rep.  S13.  To  the  same  effect 
see  In  re  Reichman,  91  Fed.  Rep.  624. 

Of  a  similar  provision  the  court  said  n  /"  « 
Emslie,  9S  Fed.  Rep.  722.  "  It  is  uiged  that 
the  words  '  legal  proceedings  '  in  section  07/ 
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should  be  held  to  mean  the  same  thing  as  the 
words  'any  suit  or  proceeding-  at  law  or  in 
equity  '  in  section  67c.    On  the  contrary,  since 
it  is  patent  from  the  general  scope  of  section 
67/ that  it  was  intended  to  be  much  broader  in 
its  application  than  section  67^,  the  use  of  the 
broader  words  '  legal  proceedings  '  in  section 
67/ should  be  taken  to  have  been  deliberately 
chosen,  so  as  not  to  confine  its  operation  to 
preferences  acquired  through  proceedings  in 
court  alone,  but  in  order  to  effect  with  other 
sections  a  complete  and  harmonious  execution 
of  the  Bankrupt  Act,  by  avoiding  all  inten- 
tional preferences  of  antecedent  debts,  how- 
ever acquired,   whether  voluntarily  by  the 
bankrupt's  own  act,  or  involuntarily  by  any 
adverse  proceeding  authorized  by  law  and  re- 
sorted to  by  Lhe  creditor  for  the  same  end  " 

Legal  Process. —  In  Pickett  v.  Hastings,  47 
Cal  285,  it  was  said:  "  By  the  words  ;  legal 
process  '  is  meant  an  action  brought  in  a  court 
of  competent  jurisdiction."  This  case  arose 
upon  the  construction  of  an  ordinance  which 
provided  relief  for  persons  whose  possession 
had  been  interrupted  by  an  intruder  or  tres- 
passer and  might  be  recovered  by  legal  pro- 
cess. 

A  clause  in  an  insurance  policy  provided 
that  the  policy  should  be  void  if  any  change 
took  place  in  the  title,  whether  by  legal  process 
or  by  judicial  decree.  This  was  held  10  apply 
to  the  foreclosure  of  a  morigage.  The  court 
said:  "  The  foreclosure  by  the  mortgagees  was 
by  '  legal  process.'  It  was  the  process  pro- 
vided by  law  for  the  foreclosure  of  mort- 
gages." Brunswick  Sav.  Inst.  v.  Commercial 
Union  Ins.  Co.,  68  Me.  313,  quoted  in  McKin- 
ney  v.  Western  Assur.  Co..  97  Ky.  474  See 
generally  the  title  Fire  Insurance,  vol  13 
pp.  242,  252. 

_  Bat  in  Loy  v.  Home  Ins.  Co.,  24  Minn.  319 
it  was  said:  "  Neiiher  is  a  foreclosure  by 
advertisement  '  legal  process'  or  a  'judicial 
decree.'  The  proceedings  in  this  kind  of  a 
foreclosure  are  carried  on  wholly  outside  of 
court,  and  without  the  aid  of  its  process  or 
decree." 

An  assignment  in  bankruptcy  has  been  held 
to  work  a  change  in  title  to  real  property 
within  a  condition  in  an  insurance  policy  that 
a  change  in  titie  or  possession  by  legal  process 
should  render  the  policy  void.  Perry  v  Loril 
lard  F  Ins.  Co.,  6  Lans.  (N.  Y.)  204,  affirmed 
61  N.  Y.  214.  See  the  title  Fire  Insurance 
vol.  13,  p.  248. 

Same  —  Replevin.  (See  also  the  title  Re- 
plevin.)—At  common  law  replevin  for  the 
possession  of  goods  taken  by  virtue  of  legal 
process  does  not  lie.  In  Cooley  v.  Davis  34 
Iowa  130,  it  was  said:  "  The  term  '  legal  pro- 
cess contemplates  a  process  issued  in  virtue 
of  and  pursuant  to  law.  If  a  warrant  for  the 
seizure  of  liquors  should  be  issued  by  a  magis- 
trate of  his  own  volition,  not  by  authority  of 
any  law,  it  could  not  be  contended  that  a 
seizure  made  in  pursuance  thereof  would  be 
lawful,  or  that  the  possession  thus  acquired 
would  be  by  virtue  of  legal  process.  Nor  can 
property  seized  under  an  unconstitutional  law 
any  more  be  said  to  be  seized  under  legal  pro- 
cess than  if  the  process  issued  without  law  " 

Legal  Provocation.  (See  also  the  title  Murder 
and   Manslaughter.)— The   trial  court  in- 
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structed  the  jury  in  a  homicide  case  as  fol- 
lows-  "  What  is  a  legal  provocation?  It  is 
very  hard  to  define  it.  I  can  tell  you,  though, 
that  words  are  never  a  legal  provocation! 
A  man  or  woman  may  curse  another  in 
the  vilest  manner,  using  the  most  abusive 
language,  and  yet  that  in  law  is  no  legal 
provocation.  A  legal  provocation  means  some 
injury,  or  at  least  some  indignity,  offered  to 
the  person  of  another."  This  was  affirmed  on 
appeal.    State  v.  Workman,  39  S.  Car.  153. 

Legal  Purpose  —  Town  Meeting.  (See  also  the 
title  Towns  and  Townships) — An  article  in 
a  warrant  for  a  town  meeting  "  to  see  what 
sum  of  money  the  town  will  vote  to  raise  ior 
the  support  of  schools,  of  the  poor,  repairing 
bridges  and  highways,  for  the  payment  of  the 
just  debts  of  the  town,  and  for  other  legal  pur- 
poses," was  held  to  state  with  sufficient  pre- 
cision the  subject-matter  to  be  enacted  under 
it,  although  it  was  contended  that  the  term 
"legal  purposes  "  was  indefinite.  Tuckers. 
Aiken,  7  N.  H.  113. 

Legal  Relevancy.  —  In  Hoag  v.  Wright,  34 
N.  Y.  App.  Div.  265,  it  was  said:  "  Cham- 
berlayne's  Best  on  Evidence  (Am.  notes,  p. 
258),  after  quoting  Mr.  Justice  Stephen's  defi- 
nition of  relevancy,  lays  down  the  rule  that 
'legal  relevancy,  which  is  essential  to  admis- 
sible evidence,  itquires  a  higher  standard  of 
evidentiary  force.  It  includes  logical  rele- 
vancy, and,  for  reasons  of  practical  con- 
venience, demands  a  close  connection  between 
the  fact  to  be  proved  and  the  fact  offered  to 
prove  it.  All  evidence  must  be  logically  rele- 
vant, that  is,  absolutely  essential.  The  fact 
however,  that  it  is  logically  relevant  does  nol 
insure  admissibility;  it  must  also  be  legally 
relevant.  A  fact  which,  in  connection  with 
other  facts,  renders  probable  the  existence  of 
a  fact  in  issue,  may  still  be  rejected  if,  in  the 
opinion  of  the  judge  and  under  the  circum- 
stances of  the  case,  it  be  considered  essentially 
misleading  or  too  remote'  "  See  also  the  title 
Evidence,  vol.  11,  p.  484. 

Legal  Residence.  (See  also  the  titles  Domicil, 
vol.  10,  p.  6;  Residence.)  — "  The  terms 
'legal  residence  or  inhabitancy'  and  '  domi- 
cil '  mean  the  same  thing.  By  legal  residence, 
I  mean  the  place  of  a  man's  fixed  habitation; 
where  his  political  rights,  such  as  the  right  of 
the  elective  franchise,  are  to  be  exercised,  and 
where  he  is  liable  to  taxation."  Paige,  J.,  in 
Crawford  v.  Wilson,  4  B  rb.  (N.  Y.)  522.  See 
also  Hart  v.  Horn,  4  Kan.  232;  People  v.  Piatt, 
50  Hun  (N.  Y.)  462,  Hall  v.  Hall,  25  Wis.  608! 

Legal  Residence  Distinguished  from  Actual 
Residence. —  In  Tipton  v.  Tipton,  87  Ky.  245, 
it  was  said  :  "  There  is  a  broad  distinction  be- 
tween a  legal  and  aclual  residence.  A  legal 
residence  (domicil)  cannot,  in  the  nature  of 
things,  coexist  in  the  same  person  in  two  states 
or  countries.  He  must  have  a  legal  residence 
somewhere.    He  cannot  be  a  cosmopolitan. 

*  *  As  contradistinguished  from  his 
legal  residence,  he  may  have  an  actual  resi- 
dence in  another  state  or  country.  He  may 
abide  in  the  latter  without  surrendering  his 
legal  residence  in  the  former,  provided  he  so 
intends.  His  legal  residence,  for  the  purposes 
above  indicated,  may  be  merely  ideal,  but  his 
actual  residence  must  be  substantive.  He 
may  not  actually  abide  at  his  legal  residence 
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LEGALITY.  —  Sec  note  I. 

LEGALIZE.  —  To  legalize  is  to  confirm  acts  already  done,  not  to  authorize 

new  proceedings.* 

LEGALLY.  (See  also  Justice,  ante,  p.  3;  Legal,  ante,  p.  807.)  —  See 
note  3. 


at  all;  but  his  actual  residence  must  be  his 
abiding  place." 

Legal  Restriction  —  Fire  Insurance.  —  A  clause 
in  a  fire-insurance  policy  which  provided  that 
if  gunpowder  or  other  articles  subject  to  legal 
restriction  should  be  kept  in  greater  quantity 
or  in  any  other  manner  than  was  provided 
by  law  the  policy  should  be  void,  was  held  to 
have  reference  only  to  articles  of  an  intrinsic- 
ally dangetous  nature  as  liable  to  cause  injury 
accidentally  or  by  carelessness,  and  not  to  re- 
fer to  liquors,  the  traffic  in  which  was  made 
illegal  by  statute.  Niagara  F.  Ins.  Co.  v. 
De  Graff,'  12  Mich.  124. 

Legal  Right. —  In  McCracken  County  v. 
Mercintite  Trust  Co.,  84  Ky.  348,  it  was  said: 
"A  legal  right  is  one  which  is  protected  by 
law,  and  the  means  of  protection  is  the  rem- 
edy; and  ii  is  not  lo  be  supposed  that  one  can 
have  his  leijal  right  seized  by  another  and  yet 
be  remediless.  The  existence  of  one  implies 
the  existence  of  the  other,  and  one  cannot  ex- 
ist without  the  other." 

Same  —  Patent.  (See  also  the  title  Patents.) 
—  See  Herrburger  v.  Squire.  5  Rep.  Pat.  Cas. 
581,  and  other  cases  cited  in  Edmunds  on 
Patents  (2d  ed.)  525.  See  also  Kurtz  v.  Spence, 
55  L.  J.  Ch.  919,  33  Ch.  D.  579;  Challender  v. 
Royle,  36  Ch.  D.  425. 

Proceedings  to  Dispossess  —  Legal  Right  and 
Legal  Title  Held  Equivalent.  —  Pratt  v.  Foun- 
tain, 73  Ga.  261. 

Division  of  Town  —  Equalizing  Expense  of 
Schools  —  "  Scholars  of  Legal  School  Age."  —  In 
Needham  v.  Wellesley,  139  Mass.  372,  it  was 
held  that  by  "scholars  of  legal  school  age  " 
were  meant  such  as  were  of  the  age  which  en- 
titled them  to  attend  srhool,  and  for  whom  the 
town  was  compelled  to  keep  its  schools  open. 

Legal  Settlement.  (See  also  the  title  Poor 
and  Poor  Laws.)  —  A  statute  annexed  apart 
of  the  town  of  D.,  with  tlie  inhabitants  "  hay- 
ing a  legal  settlement  "  in  the  territory  set  off, 
to  the  town  of  B.  It  was  held  that  by  inhab- 
itants having  legal  settlement  were  meant  such 
as  were  entitled  to  support  and  relief  from  D. 
in  case  of  their  falling  into  distress,  whether 
residing  on  the  territory  at  the  time  of  the 
annexation  or  removed  therefrom  without  hav- 
ing acquired  a  settlement  in  any  other  town. 
Belgrade  v.  Dearborn,  21  Me.  334.  See  to  the 
same  effect  Ripley  v.  Levant,  42  Me.  308. 

Legal  Subdivision.  (See  also  the  title  Public- 
Lands.)  —  The  phrase  "  legal  subdivisions  "  as 
used  in  Act  Cong.,  Sept.  23,  1850,  relating  to 
swamp  and  overflowed  lands,  was  held  to  refer 
to  the  smallest  subdivisions  in  the  congres 
sional  system  of  surveys.  Robinson  v.  For- 
rest, 2q  Cal.  323. 

Legal  Subrogation.  —  See  the  title  Subroga- 
tion. 

Legal  Transfer.  —  In  Cadwallader  v.  Durham, 
46  N.  J.  L.  56,  it  was  said:  "  There  is  nothing 
in  the  words  '  legal  transfer'  implying  more 
than  an  agreement  for  sale  upon  a  considera- 
tion." 


Legal  Voters.  —  The  Virginia  Act  of  March 
5,  1846,  in  regard  to  the  establishment  of  a 
district  public  school  system,-  only  requires 
two-thirds  of  the  "  legal  voters  "  of  a  county 
who  actually  voted,  for  its  adoption,  and  not 
two-thirds  of  all  the  legal  voters  of  the  county. 
Literary  Fund  v.  Dalby,  4  Gratt.  (Va  )  528. 
See  also  such  titles  as  County-seat,  vol.  7,  p. 
1011;  Local  Option;  Municipal  Aid,  etc. 

Legal  Votes.  —  A  statute  relating  to  special 
local-option  elections  provided  that  the  result 
should  be  determined  by  the  legal  votes  cast 
at  such  election.  It  was  held  that  legal  votes 
meant  those  which  would  be  legal  votes  at  an 
election  contemplated  by  the  constitutional 
laws,  and  that  a  person  who  had  not  registered 
in  the  county  within  the  time  prescribed  by- 
law, though  otherwise  qualified,  could  not  vote. 
Bew  v.  State,  71  Miss.  I. 

Legal  Year.  —  In  New  York  Firemen  Ins.  Co. 
v.  Ely,  2  Cow.  (N.  Y.)  707,  it  was  said:  "  The 
statute  of  usury  speaks  of  years  and  not  of 
months.  Interest  is  to  be  at  the  rate  of  seven 
percent,  per  annum;  that  is,  at  the  rate  of 
seven  per  cent,  for  365  days;  for  a  legal  year 
is  365  days;  the  legal  half  of  a  year,  182  days; 
and  the  legal  quarter,  91  days;  the  law  paying 
no  regard  to  the  odd  hours.  3  Dyer  345<?; 
Peterborough  r  .  Catesby,  Cro.  Jac.  166."  See 
generally  the  title  Time,  Computation  Of; 
and  see  Year. 

1.  Legality  of  Liens.  —  An  act  provided  that 
where  the  property  of  an  insolvent  corpora- 
tion in  the  hands  of  a  receiver  was  encum- 
bered with  mortgages  or  other  liens,  the 
legality  of  which  was  brought  into  question, 
the  Court  of  Chancery  might  order  the  receiver 
to  sell  the  property  clear  of  incumbrances.  It 
was  held  that  it  was  not  intended  by  the  words 
"  the  legality  of  which  is  brought  into  ques- 
tion "  to  confine  the  remedy  to  mischief  arising 
from  litigation  of  any  particular  character,  but 
that  all  litigation  between  incumbrancers  re- 
specting the  validity,  ex  tent,  or  priority  of  their 
liens  was  included,  handolph  v.  Larned,  27 
N.  J.  Eq.  557-  „  .       .  _ 

Habeas  Corpus.  —  See  generally  the  title 
Habeas  Corpus,  vol.  15,  p.  198. 

Term  Legality  Used  in  Sense  of  Regularity.  — 
Kirby  v.  Stale,  62  Ala.  55.  See  also  Ex  p. 
McKivett,  55  Ala.  236. 

2.  Barker  v.  Chesterfield,  102  Mass.  127, 
129. 

3.  Duly  and  Legally. —  In  State  v.  Clancy, 
56  Vt.  700,  the  court  said:  "  Here  the  words 
of  the  statute  were  not  followed.  The  word 
'  duly  '  was  substituted  for  legally.  The  two 
words  are  not  synonymous,  and  the  one  is  not 
the  equivalent  of  the  other." 

Same  —  Legally  Authorized.  —  But  in  Hall  :•. 
Gittings,  2  Har.  &  J.  (Md.)  sSo.^the  words 
"  legally  authorized  and  assigned  "  were  held 
to  be  equivalent  to  th.?  words  "  duly  commis- 
sioned and  sworn,"  in  a  certificate  required 
by  statute  to  be  given  by  the  county  clerk  as 
to  the  qualifications  of  a  justice  of  the  peace 
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SEMVEf^f  E™I1VES',  PE^°^L   REPRESENTATIVES,  REPRE- 
SENTATIVES, ETC.    (bee  also  the  titles  Beneficiaries  (in  Insurance') 
vol.  3,  P-  975 ;  Death  by  Wrongful  Act,  vol.  8,  p.  898 ;  Executors  and 

wn TSw^°RS'  ^  ^uP-  720 ;   Legacik*  and  Devises,  ante,  p  704 
WILLS;   WITNESSES.)  -  The  primary  and  ordinary  meaning  of  the  terms 
legal  representatives,    «•  legal  personal  representatives,"  «  personal  represent- 
atives,   and  •  representatives,   1  is  executors  and  administrators,  and  in  the 
absence  of  anything  to  show  a  contrary  intent  they  must  be  so  construed  2 


before  whom  an  acknowledgment  of  a  deed 
conveying  land  in  another  county  was  made. 
See  also  Beall  v.  Lynn,  6  Har.  &  T.  (Md  )  «4- 
Friend  v.  Hamill,  34  Md.  302. 

Legally  Committed.  —  Under  the  California 
Penal  Code  an  information  may  be  set  aside 
upon  the  ground  that  the  accused  was  not 
legally  committed.  It  is  held  that  by  legally 
committed  is  meant  only  that  the  accused  had 
been  committed  by  a  magistrate  who  had 
jurisdiction  to  hold  the  examination,  and  de- 
termined that  probable  cause  existed  for  hold- 
ing the  defendant,  and  that  the  term  does  not 
apply  to  the  sufficiency  of  evidence.  People 
v.  Beach,  122  Cal.  37;  People  v.  Howard,  111 
Cal.  655;  Exp.  Baker,  88  Cal.  84;  People  v 
More,  68  Cal.  500;  People  v.  Sehorn,  116  Cal 
503. 

Legally    Due  —  Statute   of  Limitations.  —  In 

Barke  v.  Early,  72  Iowa  278,  it  was  said: 
"  Plaintiff  offers  to  pay  the  defendant  the 
amount  of  all  taxes  paid  by  him  which  may 
be  found  '  legally  due  '  from  plaintiff  to  de- 
fendant. The  statute  of  limitations  does  not 
affect  the  validity  of  a  debt,  or  the  obligation 
of  a  contract.  It  simply  operates  to  arrest  the 
remedy.  Hence  an  offer  to  pay  a  debt 
'legally  due'  applies  to  a  debt  the  remedy 
for  which  is  barred  by  the  statute  of  limita- 
tions. Plaintiff's  offer,  therefore,  covered  all 
taxes  paid  by  defendants." 

Legally  Exhibited.  —  In  Pfeiffer  v  Suss  73 
Mo.  245,  it  was  held  that  a  claim  was 'not 
legally  exhibited  against  the  estate  of  a  de- 
cedent within  the  meaning  of  the  Missouri 
statute,  so  as  to  authorize  its  allowance  and 
classification,  until  it  had  been  shown  to  the 
administrator  with  a  view  of  procuring  its 
allowance;  an  exhibition  with  a  view  to  a 
compromise  is  not  such  an  exhibition  as  the 
statute  contemplated. 

Legally  Issuable.  —  Until  taxation  of  costs 
an  execution  does  not  become  "  legally  issu- 
able "  within  the  meaning  of  Comp.  Lav  s 
Mich.  1S71,  §  5462  (Comp.  Laws  1897,  §  933) 
which  forbids  a  levy  on  the  property  'of  the 
surety  on  an  appeal  bond  unless  the  execution 
is  issued  wilhin  thirty  days  from  the  time  when 
it  shall  be  "  legally  issuable."  Weiss  v 
Chambers,  50  Mich.  158. 

_  Legally  Maintain.  —  In  an  indictment  charg- 
ing the  defendant  with  disputing  the  order  of 
thesuperintendent  of  a  drawbridge,  an  alle- 
gation that  the  bridge  was  the  property  of  a 
certain  corporation,  duly  and  legally  estab- 
lished by  law,  and  was  situated  in  the  rail- 
road of  such  corporation  over  the  waters  of  a 
certain  river,  and  was  "  erected  and  legatl,, 
maintained  as  such  drawbridge  by  said  cor- 
poration," was  held  to  be  a  sufficient  allega 
Hon  that  the  corporation  had  the  right  to 
build  a  railroad  across  and  maintain  a  draw. 
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bridge  over  the  river.  Com.  v.  Chase  127 
Mass.  7. 

Legally  Laid  Out.  (See  also  Lay,  ante,  p.  590.) 
—  A  statute  required  the  erection  of  guide- 
boards  at  certain  points  on  "  legally  laid  out 
roads."  This  provision  was  held  to  apply 
only  to  roads  laid  out  by  the  authorities'  in 
accordance  with  the  statute  upon  the  subject, 
and  not  to  roads  which  had  become  such  by 
mere  usage  or  dedication.  The  court  said- 
'_'  The  whole  phrase  '  legally  laid  out  '  clearly 
implies  a  legal  procedure,  and  when  the  word 
legally  is  used  in  connection  with  highways 
it  is  commonly  understood  to  mean  a  highway 
laid  out  according  to  the  specific  requirements 
of  Jaw,  in  contradistinction  from  highways 
which  have  become  such  by  prescription  or 
dedication."  State  v.  Siegel,  54  Wis.  89.  See 
also  Missouri,  etc.,  R.  Co.  v.  Long,  27  Kan.  695. 

1.  Legal  Representatives  Compared  with  Per- 
sonal or  Legal  Personal  Representatives.  —  In 
lopping  v.  Howard,  4  De  G.  &  Sm.  268 
Bruce,  V.  C.  ,  thought  the  term  legal  repre- 
sentatives was  less  precise  than  p,<?rsonal  or 
legal  personal  representatives. 

Personal  and    Legal    Representatives.  —  The 

expressions^ersonai  representatives  and  legal 
representatives  are  in  most  cases  identical  in 
meaning.  Kilner  v.  Leech,  10  Beav  368- 
Matter  of  Hall,  2  Dem.  (N.  Y.)  116. 

Representatives.  —  In  In  re  Ware,  45  Ch  D 
269,  it  was  held  that  in  the  absence  of  evi- 
dence to  the  contrary,  representatives  must 
be  construed  in  iis   ordinary  and  primary 
meaning  of  legal  personal  representatives 

"  The  primary  sense  of  the  word  representa- 
tives, when  used  in  a  bequest  of  personal 
property,  is  the  same  as  that  of  legal  repre- 
sentatives or  personal  representatives."  Brent 
v.  Washington,  18  Gratt.  (Va.)  529.  See  also 
Davis  v.  Davis,  26  Cal.  37. 

2.  Primary  Meaning  Executors  and  Adminis- 
trators —  England.  —  Taylor  v.  Beverley,  1 
Coll.  Ch.  Cas.  108;  In  re  Wvndham,  L.  R.  1 
Eq.  290;  Stockdale  v.  Nicholson,  L.  R  4  Eq 
359.  365,  367;  /»  re  Best,  L.  R.  18  Eq.  686-  Re 
Henderson,  28  Beav.  656;  Evans  v  Charles 

1  Anstr.  128;  Nicholson  v.  Wilson,  14  Sim! 
549;  Price  v.  Strange,  6  Madd.  159;  Smith  v 
Barneby,  2  Coll.  Ch.  Cas.  728;  In  Turner 

2  Drew.  &  Sm.  501;  In  re  Crawford,  2  Drew' 
230;  Doody  v.  Higgins,  2  Kay  &  J.  729. 

United  States.  —  Hagen  v.  Kean,  3  Dill.  (U 
S.)  124;  Pittel  v.  Fidelity  Mut.  L.  Assoc.,  (C. 
C.  A.)  86  Fed.  Rep.  255;  Adams  v.  TJ.rlhern 
Pac  R.  Co.,  95  Fed.  Rep.  940;  Morehouse  v. 
I  helps,  21  How.  (U.  S.)  294,  reversing  18  III 
472;  Chaplin  v.  U.  S„  19  Ct.  CI.  424;  Thomp- 
son v.  U.  S.,  20  Ct.  CI.  278;  Brings  v.  Walker 
171  U.  S.  471. 

California.  —  Davis  v.  Davis.  26  Cal.  23. 

Connecticut.  —  Johnson  v.  Edmond,  65  Conn. 
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But  the  terms  "legal  representatives,"  "personal  representatives,"  etc.,  are 
often  used  in  statutes  and  instruments  of  writing  in  a  broader  sense,  so  as  to 

498;  In  re  Wilcox,  etc.,  Co.,  70  Conn.  220; 
Pixley  v.  Eddy,  56  Conn.  336;  Tarrant  v. 
Backus,  63  Conn.  277,  284. 

Illinois.  —  Trepp  v.  Barker,  78  111.  140; 
Delauney  v.  Burnett,  9  111.  494;  People  v. 
Phelps,  78  111.  147;  Johnson  v.  Van  Epps,  14 
III.  App.  201,  affirmed  no  111.  551".  Warnecke 
v.  Lembca,  71  111.  91;  Bowman  v.  Long,  89 
111.  19;  Murray  v.  Strang,  28  111.  App.  613. 

Iowa.  —  Kelley  v.  Mann,  56  Iowa  625. 

Kentucky.  —  Lansdale  v.  Cox,  7  T.  B.  Mon. 
(Ky.)  405. 

Massachusetts.  —  Wason  v.  Colburn,  99  Mass. 
342;  Cox  v.  Curwen,  118  Mass.  200;  Lodge 
v.  Weld,  139  Mass.  499. 

Mississippi.  —  Grand  Gulf  R.,  etc.,  Co,,  v. 
Bryan,  8  Smed.  &  M.  (Miss.)  275. 

Missouri.  —  Mullanphy  v.  Simpson,  4  Mo. 
319;  Loos  v.  John  Hancock  Mut.  L.  Ins.  Co., 
41  Mo.  538;  Ewing  v.  Shannahan,  113  Mo. 
188;  Merchants'  Nat.  Bank  v.  Abernathy,  32 
Mo.  App.  211. 

Nebraska.  —  Wamsley  v.  Crook,  3  Neb.  350. 

New  Hampshire.  —  Saltmarsh  v.  Candia,  51 

N-  H'  74-  „  XT  * 

New  Jersey.  —  Halsey  v.  Paterson,  37  N.J. 

Eq.  445. 

New  York.  —  Matter  of  Hall,  2  Dem.  (N.  Y.) 
H2-  Anderson  v.  Austin,  34  Barb.  (N.  Y.)  319; 
Griswold  v.  Sawyer,  125  N.  Y.  414;  Matthews 
v.  American  Cent.  Ins.  Co..  154  N.  Y.  456; 
Sulz  v.  Mutual  Reserve  Fund  L.  Assoc.,  145 
N.  Y.  563;  Geoffroy  v.  Gilbert,  5  N.  Y.  App. 
Div.  98,  affirmed  154  N.  Y.  741;  U.  S.  Trust 
Co.  v.  Mutual  Ben.  L.  Ins.  Co.,  115  N.  Y.  152. 

Ohio.  —  Norwood  v.  Mills,  3  Ohio  Dec.  356. 

Pennsylvania.  —  Fleck's  Estate,  1  Pars.  Eq, 
Cas.  (Pa.)  126;  Cochran  v.  Cochran,  127  Pa. 
St.  490;  Osborne  v.  Athens  First  Nat.  Bank, 
175  Pa.  St.  494;  Ralston  v.  Wain,  44  Pa.  St. 
287. 

South  Dakota.  —  Reilly  v.  Phillips,  4  S.  Dak. 

604.  Tt  , 

Tennessee.  —  Pillow  v.  Hardeman,  3  Humph. 

(Tenn.)  541. 

Texas.  —  Newton  v.  Newton,  77  Tex.  511. 

Virginia. — Georgia  Home  Ins.  Co.  v.  Kin- 
nier,  28  Gratt.  (Va.)  88,  91;  Brent  v.  Washing- 
ton, 18  Gratt.  (Va.)  529. 

In  a  bequest  "to  all  her  brothers  and  sis- 
ters, or  their  representatives  in  equal  shares, 
it  was  held  that  representatives  meant  either 
executors  or  administrators,  and  not  the  next 
of  kin.    Chapman  v.  Chapman,  33  Beav.  556. 

Same  —  Guaranty.  —  A  continuing  guaranty 
bond  provided  that  the  obligors  or  their  rep- 
resentatives might  determine  their  liability 
by  a  month's  notice  to  the  obligee.  It  was 
held  that  representatives  included  executors. 
In  re  Silvester,  (1895)  I  Ch.  573. 

Same  — French  Spoliation  Claims.  —  In  the 
provision  of  an  appropriation  act  of  March  3, 
1891,  concerning  the  French  spoliation  claims, 
the  words  legal  representatives  were  used  to 
designate  the  executor  or  administrator  of  the 
original  claimant.    Blagge  v.  Balch,  162  U.  S. 

439»  .  ,  r- 

Same  —  Court  of  Claims.  —  An  Act  of  Con- 
gress entitled  "  an  act  for  the  relief  of  the 
estate  of  "  a  cettain  person  deceased,  conferred 


upon  the  Court  of  Claims  jurisdiction  to  hear 
and  determine  the  claims  of  the  legal  repre- 
sentatives of  that  person  for  the  proceeds 
in  the  treasury  of  his  property  taken  by  the 
United  States.  It  was  held  that  the  execu- 
tor was  the  legal  representative.  Briggs  v. 
Walker,  171  U.  S.  466. 

Same  —  Notice.  —  In  Pillow  v.  Hardeman,  3 
Humph.  (Tenn.)  538,  a  notice  through  the  mails 
in  due  time  addressed  "  to  the  legal  repre- 
sentative of  Thomas  Hardeman,  deceased,"  at 
the  last  residence  of  the  deceased,  was  held 
good. 

Same  —  Citation.  —  In  Beall  v.  Elder,  34  La. 
Ann.  1098,  it  was  held  that  a  citation  ad- 
dressed to  the  executor  of  a  succession  was 
substantially  a  compliance  with  the  prayer  for 
citation  on  the  legal  representatives  of  such 
succession. 

Same  —  Fire-insurance  Policy.  —  A  policy  of 
insurance  on  a  building  insured  K.  and  his 
legal  representatives.  The  building  having 
burned  after  the  death  of  K.,  it  was  held  that 
his  administrators  might  maintain  an  action 
upon  the  policy.  Georgia  Home  Ins.  Co.  r. 
Kinnier,  28  Gratt.  (Va.)  88,  91. 

Same  —  Life-insurance  Policy.  —  See  the  title 
Beneficiaries  (in  Insurance),  vol.  3,  p.  975- 

Same  — Death  by  Wrongful  Act.  (See  also 
the  title  Death  by  Wrongful  Act,  vol.  8,  p. 
ggS.)  —  The  words  legal  representatives  have 
been  used  as  designating  executors  and  ad- 
ministrators, and  not  next  of  kin,  in  Acts  of 
Congress  giving  actions  for  wrongs  or  inju- 
ries causing  death.  Stewart  v.  Baltimore,  etc., 
R.  Co.,  168  U.  S.  445.  See  to  the  same  effect 
Toledo,  etc.,  R.  Co.  v.  Reeves,  8  Ind.  App. 
667;  Boutiller  v.  Steamboat  Milwaukee,  8 
Minn.  97. 

Same  —  Marriage  Settlement.  —  In  a  marriage 
settlement  the  wife's  real  and  personal  prop- 
erty was  assigned  to  trustees  on  trust  to  pay 
the  annual  income  to  the  husband  for  life,  re- 
mainder to  the  wife  for  life,  remainder  as  the 
wiie  by  deed  or  will  should  appoint,  and  in 
default  to  her  personal  representatives.  It 
was  held  that  personal  representatives  in  this 
settlement  should  be  construed  "  executors 
and  administrators,"  the  vice-chancellor  point- 
ing out  that  where  words  are  used  in  a 
deed,  the  courts  cannot  as  readily  depart  from 
their  ordinary  meaning  as  when  used  in  a 
will.  In  re  Best,  L.  R.  18  Eq.  686.  See  also 
the  title  Marriage  Settlements. 

Same  —  Temporary  Administrator. —  In  Geor- 
gia, Code  1882,  §  4043  (2  Code  1895,  §  4699}. 
provides  that  the  applicant  for  dower  shall 
give  a  written  notice  of  her  intention  to  the 
representative  of  the  estate.  It  was  held  that 
representative  as  here  used  does  not  include 
a  temporary  administrator  who  has  no  author- 
ity to  interfere  with  the  real  property  except 
to  preserve  it.  Langford  v.  Langford,  82  Ga. 
202  . 

Burden  of  Proof.  —  The  burden  of  proof  is 
upon  those  who  wish  to  show  that  by  the 
terms  legal  representatives,  personal  repre- 
sentatives, etc.,  executors  and  administrator 
are  not  meant.  llolloway  v.  Clarkson,  2 
Hare  523;  Atherton  v.  Crowther,  19  Beav.  450; 
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include  all  persons  who  stand  in  place  of  and  represent  the  interest  of  another 
either  by  his  act  or  by  operation  of  law.1 


Chapman  v.  Chapman,  33  Beav.  556;  Thomp- 
son v.  U.  S.,  20  Ct.  CI.  278;  Jackson  v.  Van 
Epps,  14  111.  App.  201,  affirmed  110  111.  551  • 
Geoffroy  v.  Gilbert,  5  N.  Y.  App.  Div.  98* 
affirmed  154  N.  Y.  741;  Griswold  v.  Sawyer, 
125  N.  Y.  414;  Sulz  v.  Mutual  Reserve  Fund 
L.  Assoc.,  145  N.  Y.  563. 

Words  of  Limitation  or  Purchase.  —  The  words 
legal  representatives,  personal  representa- 
tives, etc.,  are  words  of  purchase  or  limitation, 
as  will  best  effectuate  the  intention,  but  when 
unexplained  they  are  words  of  limitation. 
Stockdale  v.  Nicholson,  L.  R.  4  Eq.  365. 
Accordingly  in  the  following  cases  the  words 
were  held  words  of  limitation:  Lugar  v.  Har- 
man,  I  Cox  Ch.  250;  Taylor  v.  Beverley,  1 
Coll.  Ch.  Cas.  108;  Appleton  v.  Rowley,  L.'r. 
8  Eq.  139;  Alger  v.  Parrott,  L.  R.  3  Eq.  329- 
Saberton  v.  Skeels,  1  Russ.  &  M.  587;  Atty.- 
Gen.  v.  Malkin,  2  Phill.  64;  Devall  v.  Dick- 
ens, 9  Jur.  550;  Page  v.  Soper,  n  Hare  321; 
Johnson  v.  Edmond,  65  Conn.  492;  Coster  v 
Butler,  (Supm.  Ct.  Spec.  T.)  63  How.  Pr.  (N.' 
Y.)  311;  Norwood  v.  Mills,  3  Ohio  Dec.  360- 
Brent  v;  Washington,  18  Gratt.  (Va.)  529. 

In  Hill  v.  Everson,  3  Ohio  Dec.  133,  it  was 
held  that  in  the  absence  of  anything  showing 
a  contrary  intent  upon  the  part  of  the  testator, 
the  words  legal  representatives  in  a  will 
should  be  construed  as  words  of  limitation 
and  not  of  purchase. 

A  testator  provided  that  upon  the  death  of 
his  widow  a  certain  sum  given  to  her  for  life 
should  be  divided  among  his  children  in  equal 
shares,  naming  them,  or  their  legal  repre- 
sentatives. In  construing  this  bequest  the 
court  said:  "  The  ordinary  sense  of  the 
words  legal  representatives  is  executors  or  ad- 
ministrators. They  are  not  in  this  bequest 
words  of  substitution  or  limitation,  but  ex- 
press the  quantity  of  interest  intended  to  be 
given  to  the  legatees."  Fleck's  Estate  1 
Pars.  Eq.  Cas.  (Pa.)  127. 

But  in  Drake  v.  Pell,  3  Edw.  (N.  Y.)  270 
the  words  were  held  to  be  words  of  purchase' 
A  testator  gave  a  life  estate  in  land,  and 
provided  that  after  the  death  of  the  life  ten- 
ant the  property  should  be  divided  among  his 
then  heirs  at  law  or  their  legal  representa- 
tives, to  them,  their  heirs  and  assigns  for- 
ever." It  was  held  that  the  words  "  their 
legal  representatives  "  were  descriptive  of  the 
devisees,  and  were  not  words  of  limitation 
Stook's  Appeal,  20  Pa.  St.  349. 

Same  -  Absolute  Interest.  (See  also  the  title 
Wills.)  A  gift  to  A.  for  life,  and  after  his 
decease  to  his  personal  representatives  or 
legal  representatives,  has  been  held  to  confer 
an  absolute  interest  in  A.  Alger  v.  Parrott 
R-  3  Eq.  329;  Lugar  v.  Harman,  1  Cox  Ch' 
250;  Taylor  v.  Beverley,  1  Coll.  Ch.  Cas.  ioS: 
Appleton  v.  Rowley,  L.  R.  8  Eq.  139 

Same  — Vested  Legacy.  (See  also  the  title 
WILI-S  )  — An  estate  in  remainder  given  to  A 
and  B  or  their  legal  representatives  is  vested 
Lhasy  v.  Gowdy,  43  N.  J.  Eq.  96,  the  court 
saying:  I  cannot  suppose  that  the  testator 
intended  to  limit  ihe  estate  by  the  addition  of 
the  words  '  or  their  legal  representatives  '  It 
certainly  cannot  be  said   that    the  testator 
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meant  to  substitute  for  his  children  whom- 
soever, perchance,  should  be  made  the  ex- 
ecutor or  administrator  of  their  estates.  No 
case  has  gone  in  that  direction.  Doubtless 
the  testator  used  the  words  '  or  to  their  legal 
representatives  '  in  Ihe  sense  of  '  heirs.'  The 
law  seems  to  be  settled  to  this  effect."  ' 

Person  Constituted  Representative  by  Proper 
Court.  —  The  ordinary  construction  of  the 
terms  representative,  legal  rejiresentative, 
and  persdnal  representative  is  that  they  refer 
to  the  person  constituted  representative  by  the 
court.  Thompson  v.  U.  S.,  20  Ct.  CI.  278- 
Holloway  v.  Clarkson,  2  Hare,  523. 

1.  Broad  Sense  —  England.  —  Long  v.  Black 
all,  3  Ves.  Jr.  486;  Robinson  v.  Smith,  6  Sim 
47;  Walter  v.  Makin,  6  Sim.  148. 

United  States.  —  New  York  Mut.  L.  Ins.  Co 
v.  Armstrong,  117  U.  S.  591,  597. 

California.  —  Davis  v.  Davis,  26  Cal  37 
Plummer  v.  Brown,  64  Cal.  429. 
Illinois.  —  Morehouse  v.  Phelps,  18  111.  472 
Iowa.  —  Matter  of  Conrad,  89  Iowa  396. 
Louisiana.  —  Beall  v.  Elder,  34  La.  Ann 
1098. 

Maryland.  —  New  York  L.  Ins.  Co.  v.  Flack 
3  Md.  341,  56  Am.  Dec.  742. 

Minnesota.  —  Walter  v.  Hensel,  42  Minn 
204. 

Mississippi.  —  Cashing  v.  Gibson,  Walk 
(Miss.)  8q. 

Missouri.  —  Wear  v.  Bryant,  5  Mo.  164- 
Ewing  v.  Shannahan,  113  Mo.  194. 

New  Jersey.  —  Woodruff  v.  Woodruff  44  N 
J.  Eq.  349. 

Pennsylvania.  —  Rankin's  Estate,  13  Pa  Co 
Ct.  621. 

Legal  Representative  —  Generic   Term. —  In 

Clashing  v.  Gibson,  Walk.  (Miss.)  89,  it  was 
said:  "The  words  legal  representatives  may 
be  considered  a  generic  description,  out  of 
which  we  may  have  many  species,  such  as 
heirs,  aliens,  executors  and  administrators, 
administrators  de  bonis  non,  and  administrators 
with  the  will  annexed." 

Same  —  Representatives.  —  In  Lee  z.  Dill  39 
Barb.  (N.  Y.)  520,  it  was  said:  "  Representa- 
tives of  a  deceased  person  are  real  or  personal- 
the  former  being  the  heirs  at  law,  and  the 
latter,  ordinarily,  the  executors  or  administra- 
tors. The  term  representative  includes  both 
classes.  When  the  personal  representatives 
alone  are  intended  in  a  statute  they  are  so 
named." 

"  The  heir  represents  his  ancestor,  *  *  * 
the  devisee  his  testator,  the  administrator  his 
intestate."  Joss  v.  Mohn,  55  N.  J.  L.  408, 
quoting  Bouv.  L.  Diet. 

Same  —  Transactions  with  Persons  Since  De- 
ceased. (See  also  the  title  Witnesses.)  — 
Where  a  statute  provided  that  no  person  hav- 
ing an  interest  in  the  result  of  an  action,  when 
an  adverse  party  was  the  representative  of  the 
deceased  person,  should  be  permitted  to  testify 
to  any  transaction  or  conversation  had  be- 
tween the  decedent  and  the  witness,  it  was 
held  that  the  term  representative  in  this  sec- 
tion Was  not  limited   to  legal  representatives, 

but  applied  to  any  person  or  party  who  had 
succeeded    to   the    rights   of   the  deceased, 
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Question  of  Intention.  —  Whether  the  tei 

whether  by  purchase,  descent,  or  operation  of 
law.  Lockwood  v.  Lockwood,  56  Conn.  116; 
Sorensen  v.  Sorensen,  56  Neb.  729;  Wamsley 
v.  Crook,  2  Neb.  344;  Kroh  v.  Heins,  48  Neb. 
6gt;  Housel  v.  Cremer,  13  Neb.  298;  Mage- 
mau  v.  Bell,  13  Neb.  248;  Mead  v.  Weaver,  42 
Neb.  149;  Lee  v.  Dill,  39  Barb.  (N.  Y.)  520. 
affirmed  41  N.  Y.  619.  But  compare  McCray 
v.  McCray,  (Supm.  Ct  Gen.  T.)  12  Abb.  Pr. 
(N.  Y.)  1. 

Same  —  Contract.  — ■  That  one  may  be  a  legal 
representative  by  contract,  see  Hogan  v.  Page, 
2  Wall.  (U.  S.)  605;  Galbway  v.  Finley,  12 
P,H.  (U.  S.)  264;  Bradley  v.  Dells  Lumber  Co., 
105  Wis.  246. 

Agents. —  In  general  legal  representatives, 
personal  representatives,  etc.,  do  not  include 
agents.  Atkinson  v.  Duffy,  16  Minn.  45;  Jones 
v.  Tainter,  15  Minn.  512. 

Same  —  Insurance  Policy.  —  A  policy  of  insur- 
ance provided  that  whenever  in  a  policy  the 
term  "  insured  "  was  found  it  should  be  held 
to  include  the  legal  representatives  of  the  as- 
sured. It  was  held  that  the  term  legal  repre- 
sentatives, used  in  this  connection  and  having 
regird  to  the  subject-matter,  meant  parties 
beneficially  interested  bylaw  or  contract  in  the 
policy,  such  as  an  assignee,  or  the  executors 
and  administrators  and  heirs  of  the  assured, 
and  not  persons  who  were  merely  agents. 
Boston  Marine  Ins.  Co.  v.  Scales,  101  Tenn. 
628.  And  to  the  same  effect  see  Metzgerz/. 
Manchester  F.  Assur.  Co.,  102  Mich.  334, 
where  the  term  used  was  representative  instead 
of  legal  representative.  See  also  the  title 
Beneficiaries  (in  Insurance),  vol.  3,  p.  975. 

Same  —  Representative.  —  But  where  a  statute 
providing  a  mode  for  reviving  judgments 
directed  that  suits  should  be  tiled  against  the 
original  defendant  or  his  representative,  it 
was  held  that  the  word  representative  meant 
the  agent  or  attorney  in  fact,  the  defendant,  if 
living,  or  the  executor,  curator,  administrator 
or  heir,  if  dead.  Chapman  v.  Nelson,  31  La. 
Ann.  343;  Beall  v.  Elder,  34  La.  Ann.  1099. 

The  English  Bankruptcy  Act  of  1883,  §  17, 
subsec.  4,  enacted,  with  reference  to  the  public 
examination  of  a  debtor  under  that  act,  that 
"  any  creditor  who  has  rendered  a  proof,  or 
his  representative,  authorized  in  writing,  may 
question  the  debtor  concerning  his  affairs,  and 
the  causes  of  his  failure."  It  was  held  that  a 
solicitor  who  appeared  at  a  bankruptcy  court 
for  a  creditor  who  had  tendered  a  proof  was 
the  creditor's  representative  within  the  mean- 
ing of  that  subsection.  Reg.  v.  Greenwich 
County,  15  Q.  B.  D.  54. 

Alienee.  —  Legal  representative  has  been 
held  to  mean  alienee.  Duncan  v.  Walker,  2 
Dall.  (Pa.)  205.  See  infra,  this  note,  Grantees  ; 
Purchasers. 

Assign  —  Assignee,  —  An  assignee  is  not 
primarily  a  legal  representative.  Pittel  V. 
Fidelity  Mut.  L.  Assoc.,  (C.  C.  A.)  86  Fed. 
Rep.  255.  And  see  supra,  this  note,  Primary 
Meaning  Executors  and  Administrators. 

But  in  a  number  of  cases,  to  effectuate  the 
intention,  the  term  has  been  held  to  include 
the  assignee.  New  York  Mut.  L.  Ins.  Co.  v. 
Armstrong,  117  U.  S.  591;  Hammond  v. 
Mason,  etc.,  Oregon  Co.,  92  U.  S  724;  Plum- 


ns  "representatives,"  "legal  represent- 

mer  v.  Brown,  64  Cal.  429;  Davis  v.  Davis,  26 
Cal.  37;  Warnecke  v.  Lembra,  71  111.  91;  New 
York  L.  Ins.  Co.  v.  Flack,  3  Md.  341;  Grand 
Gulf,  etc.,  Co.  v.  Bryant,  8  Smed.  &  M.  (Miss.) 
275;  Merchant's  Nat.  Bank  v.  Abetnathy,  32 
Mo.  App.  211;  National  Bank  v.  Trimble,  40 
Ohio  St.  629;  Bradley  v.  Dells  Lumber  Co., 
10;  Wis.  246. 

Same  —  Patents.  (See  also  the  title  Patents.) 
—  A  contract  assigning  the  use  of  a  patentable 
invention  confined  the  parlies  and  their  legal 
representatives  to  the  covenants  and  agree- 
ments of  the  contract.  It  was  held  that  legal 
representatives  included  assignees.  Ham- 
mond v.  Mason,  etc.,  Organ  Co.,  92  U.  S.  724. 

So  in  a  license  under  letters  patent  granted 
to  L.  and  his  legal  representatives,  it  was  held 
that  the  legal  representatives  included  as- 
signees as  well  as  executors  and  administra- 
tors. Hamilton  v.  Kingsbury,  11  Fed.  Cas. 
No.  5,984,  15  Blatchf.  (U.  S.)  64. 

Assignee  for  Benefit  of  Creditors.  —  Rev.  Stat. 
U.  S.,  §  5198,  provides  for  an  action  of  debt 
against  a  national  bank  for  taking  usurious 
interest,  by  the  person  by  whom  the  interest  is 

paid  or  his  legal  representatives.     It  was  held 

that  an  assignee  for  the  benefit  of  creditors 
under  the  Kentucky  statute  is  the  assignor's 
legal  representative  within  the  meaning  of  this 
section.  Louisville  Trust  Co.  v.  Kentucky 
Nat.  Bank,  87  Fed.  Rep.  145.  See  also  Hen- 
derson Nat.  Bank  v.  Alves,  91  Ky.  146. 

As  to  whether  an  assignee  for  the  benefit  of 
creditors  under  a  common-law  deed  of  assign- 
ment is  the  legal  represe  ntative  of  the  assignor, 
within  the  section  of  the  United  States  Revised 
Statutes  above  mentioned,  there  seems  to  be 
some  doubt.  In  Louisville  Trust  Co.  v.  Ken- 
tucky Nat.  Bank,  102  Fed.  Rep.  443,  the  court 
said:  "  I  rather  believe  that  a  legal  repre- 
sentative, to  come  within  the  meaning  of  that 
phrase  as  used  in  section  5198,  must  be  a 
representative  who  is  made  such  by  law,  as 
distinguished  from  the  voluntary  action  of  the 
parties;  such,  for  example,  as  an  executor,  an 
administrator,  a  trustee  in  bankruptcy,  or  the 
like.  They  are  representatives  by  the  force 
and  operation  of  positive  law,  and  therefore 
the  legal  representatives  of  their  constituent. 
And  so,  indeed,  under  the  present  statute  of 
Kentucky,  which,  however,  was  not  in  force 
when  the  assignment  was  made,  an  assignee 
under  a  statutory  assignment  may  be  a  legal 
representative  by  force  of  the  provision  mak- 
ing him  such." 

And  in  Osborn  v.  Athens  First  Nat.  Bank. 
175  Pa.  St.  494,  it  was  held  that  in  Pennsyl- 
vania the  term  legal  rejtresentatives  means 
executors  and  administrators,  and  therefore, 
under  Rev.  Stat.  U.  S.,  §  5198,  an  assignee  for 
the  benefit  of  creditors  could  not  maintain  an 
action  for  usury.  See  also  the  titles  National 
Banks;  Usury. 

Assignee  in  Bankruptcy.  —  An  assignee  in 
bankruptcy  is  the  legal  representative  of  the 
borrower  under  the  National  Bank  Act,  and 
may  recover  double  interest  against  the  bank 
where  usury  has  been  charged.  Wright  v. 
Greensburg  First  Nat.  Bank,  S  Biss.  (V.  S.) 
243;  Tiffany  v.  National  Bank,  18  Wall.  (U. 
S.)  409;  Crocker  v.  Chetopa  First  Nat.  Bank, 
6  Volume  XVIII. 


Definition, 


LEGAL  REPRESENTATIVES,  ETC. 


Definition. 


atives,"  "personal  representatives,"  etc  ,  ought  to  be  taken  in  their  primary 


4  Dill.  (U.  S.)  358;  Barbour  v.  National  Exch 
Bank,  45  Ohio  St.  133;  National  Bank  v 
Trimble,  40  Ohio  St  629.  See  also  the  titles 
National  Banks;  Usury, 

Board  of  Park  Commissioners.  —  The  members 
of  a  board  of  park  commissioners  have  been 
held  to  be  the  representatives  of  a  city.  People 
v.  Common  Council,  28  Mich.  245    ie  Am 
Rep.  202. 

Children.  —  So  the  terms liersonal  representa- 
tives, representatives,  and  legal  representa- 
tives have  been  construed  as  having  been 
used  111  the  sense  of  children.  Bridge  v  Ab- 
b°™  \  Bl°\9-  C-  22^  Gittings  v.  M'Dermott. 
%  m  c  69;  Rainford  v.  Knowles,  59  L 

I.  N.  S.  359;  Jackson  v.  Kip,  2  Paine  (U.  S  ) 
366;  Lusby  v  Taylor,  (Ky.  1895)  30  S.  W.  Rep. 
396:  Gnswold  v.  Sawyer,  125  N.  Y  411-  Hev 
ward  v  Hey  ward,  7  Rich.  Eq.  (S.  Car*.)  295- 
Rose  v.  Wortham,  95  Tenn.  505. 

A  statute  of  distribution  provided  lhat  there 
being  children  or  legal  representatives  of 
them,  the  distribution  should  be  made  to  the 
next  of  kin  of  the  deceased.  It  was  held  that 
the  term  legal  representatives  related  to  the 
children  of  the  deceased,  and  not  to  the  ad- 
ministrators or  executors.  Greenwood  z>  Hoi 
brook,  in  N.  Y.  471. 

But  the  child  of  a  deceased  member  of  a 
partnership  is  not  a  legal  representative  within 
the  meaning  of  a  statute  requiring  the  consent 
in  wriling  of  a  deceased  member's  legal  repre- 
sentative to  authorize  the  use  of  such  deceased 
member's  name  by  his  successor  in  business 
and  such  child  cannot  maintain  a  bill  in  equity 
to  restrain  the  unauthorized  use  of  his  father's 
name  in  the  business.  Lodge  v.  Weld  no 
Mass.  499.  '  Jy 

Descendants.  —  As  to  legal  representatives  in 
the  sense  of  descendants,  see  Staples  v  Lewis 
71  Conn  288;  Coster  v.  Butler,  (Supm.  Ct! 
Spec.  T.)  63  How.  pr.  (N.  Y.)  311;  Greenwood 

fllr  H°lbrook-  111  N-  Y.  471,  reversing  42  Hun 
(N.  Y.)  633. 

Personal  representatives  has  been  held  to 
mean  descendants.    Atherton  v.  Crowiher  10 
Beav.  448;  Rainford  v.  Knowles,  59  I.  T  N  S 
359-  '    '  ' 

As  to  representatives  in  the  sense  of  descend- 
ants, see  Rainford  v,  Knowles  59  L  T  N  S 
359;  In  re  Horner,  37  Ch.  D.  695;  State  Uni- 
versity s  Appeal,  97  Pa.  St.  201. 

A  bequest  was  to  personal  representatives 
of  children,  to  take  per  stirpes.  It  was  con- 
tended on  the  one  side  that  the  words  personal 
representatives  meant  executors  and  adminis- 
trators, and  on  the  other  that  they  meant  next 
of  kinordescendants.  Thecourt  held  that  the 
term  meant  descendants.  Atherton  v  Crow- 
tner,  ig  Beav.  450. 

Devisees  -  The  term  legal  representatives 
has  been  held  to  include  devisees.  See  Davis 
v.  Davis,  26  Cal.  37;  Bowman  v.  Long  8q  111 

XMVI.  (Miss.)  275;  Stook's  Appeal,  20  Pa.  St. 

Representatives  has  also  been  held  to  in- 
clude devisees.    Duncan  v.  Walker,  1  Yeates 

2l6. 

.   In  Bissell  v.  Beckwith,  32  Conn.  509  a  dev- 
isee  was   held    to  be  a  representative  of  a 
18  C.  of  L.— 52 


deceased  person  within  the  meaning  of  a  stat- 
ute concerning  the  admission  in  evidence  of 
memoranda  of  deceased  persons.  See  also 
Joss  *.  Mohn,  55  N.  J.  L.407;  Newton  v.  New- 
ton, 77 Tex .  511.    And  see  the  title  Witnesses. 

Same  Warranty.  —  Where  A  warranted  title 
against  claims  of  all  persons  except  B  and  his 
legal  representatives,  it  was  held  that  the  term 
legal  representatives  meant  pe  rsons  s  ucceedi  ne 
to  the  claim  of  B,  whether  as  heirs,  devices 
or  grantees,  and  not  B's  executors  or  adminis- 
trators.   Bowman  v.  Long,  89  111  in 

Distributees.  -  The  term  legal  representatives 
has  been  he.d  to  mean  those  who  would  lake 
under  the  statute  of  distribution,  when  such 
was  clearly  the  intent.  Holloway  v.  Radcliffe 
23  Beav.  163;  Smith  v.  Palmer,  7  Hare  225' 
Farnam  v.  Farnam,  53  Conn.  261;  Eager  V 
?  !?%  I&Mass-  463:  Watson  v-  Bonney,  2 
YT2  0  4I7;  D'ake  V-  PeU'  3  Edw'  <S- 

Thus,  "  theii  representatives  according-  to 
the  statute  of  distributions"  was  held  to  mean 
distributees.  Brent  v.  Washington,  18  Gratt. 
V  v  a. )  520. 

h  m  {u  Pixl^  V-  Eddy-  5°  Conn.  3.6.  i|  was 
wltnin  fh  "  d'Stdbu'f  was  *  representative 
within  the  meaning  of  a  statute  providing  that 
in  suits  by  and  against  representatives  ci  de- 
ceased persons  the  declarations  of  the  deceased 

ZtwZzLT"  "  CVidenCe-  566  alS°  the 
In  Bates,  Petitioner,  159  Mass.  552,  the  term 
representatives  in  a  will  was  held  to  refer  to 
the  distributees  of  a  deceased  beneficiary  liv- 
mg  at  the  time  fixed  for  distribution 

Same  —  Singular  and  Plural.  —  A  decedent 
provided  that  his  estate  should  be  held  in  trust 
^.  Hthfa'uP0"  'he  death  of  his  last  remaining 

AS,hJ°Uld  be  ^ua][y  divided  among  his 
grandchildren  and  the  "  representative  of  any 
deceased  grandchild."  It  was  held  that  bv 
representative  was  meant  the  representative 
o  each  deceased  grandchild  under  the  statute 
of  distribution.  The  court  said:  "The  word  as 
printed  in  the  papers  before  us  is  representa- 
tive and  not  representatives,  but  we  do  not 
attach  much  importance  to  that."  Bates  Pe 
titioner,  159  Mass.  258. 

Grandchildren.  —  In  hi  re  Booth,  W.  N.  1877 
129,        legal    representatives    of    children  " 


were 
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who  were  to  take  their  "  parents'  share 
construed  to  be  grandchildren 

Grantees.  (See  also  infra,  this  note,  Pur. 
c/iasers.)-  That  grantees  may  be  included  in 
ine  term  legal  rejn-esentatives,  see  Davis  v 
Davis  26  Cal.  37:  Plummer  v.  Brown,  64  Cal' 

st9:HGranMGlf.  R  '  etC"  Co-  BVan.  8 
Smed  &  M.  (Miss.)  237;  Bradley  z,  Dells 
Lumber  Co.,  105  Wis.  246. 

A  legal  representative  of  a  trustee,  desic- 
cated in  the  trust  deed  to  become  trustee  upon 
his  death,  is  his  grantee  at  law,  and  not  his 
administrator  or  heir.  Warnecke  v.  Lembca 
71  HI.  91. 

Guardian. -In  Bedgood  v.  McLnin,  89  Ga 
793,  u  was  held  lhat  the  Georgia  statute  touch- 
ing the  taxation  of  wild  lands  and  the  sale 
thereof  for  nonpayment  of  taxes  applied  to 
minors  who  were  represented  by  a  guardian 
such  guardian,  although  not  clothed  with  the 
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sense  of  executors  and  administrators,  or  in  their  more  enlarged  sense  as 


legal  title,  being  embraced  within  the  term 
legal  representative  as  contained  in  that  act. 

Heirs.  —  Notwithstanding  that  legal  repre- 
sentatives, personal  representatives,  and  rep- 
resentatives ordinarily  mean  executors  and 
administrators,  they  have  been  frequently  con- 
strued to  include  the  heirs  at  law,  where  the 
context,  subject  matter,  or  other  circumstances 
showed  that  such  was  the  sense  in  which  they 
were  used. 

England.  —  Robinson  v.  Smith,  6  Sim.  47; 
Walter  v.  Makin,  6  Sim.  148;  Briggs  v.  Upton, 
L  R.  7  Ch.  376;  Cotton  v.  Cotton,  2  Beav.  67; 
Long  v.  Blackall,  3  Ves.  Jr.  486. 

United  States.  —  Emerson  v.  Hall,  13  Pet. 
(U.  S.)4o9;  Pittel  v.  Fidelity  Mut.  L.  Assoc., 
(C.  C.  A.)  86  Fed.  Rep.  256. 

Connecticut.  —  Farnam  v.  Farnam,  53  Conn. 

261.  _  T1, 

Illinois.  —  Delauney  v.  Burnett,  9  111.  454; 

Morehouse  v.  Phelps,  18  111.  472;  Warnecke  v. 

Lembca,  71  111.  91;  Bowman  v.  Long,  89  111. 

20;  Murray  v.  Strang,  28  111.  App.  613. 

Massachusetts.  —  Johnson  v.  Ames,  11  Pick. 

(Mass.)  173.  ... 

Minnesota.  —  Ewing  v.  Warner.  47  Minn. 
446;  Schultz  v.  Citizens*  Mut.  L.  Ins.  Co.,  59 
Minn.  308. 

Mississippi.  —  Grand  Gulf  R.,  etc.,  Co.  v. 
Bryan,  8  Smed.  &  M.  (Miss.)  275. 

New  Jersey.  —  Chasy  v.  Gowdy,  43  N.  J. 

Eq.  95.  _  XT 

New  York.  -  Griswold  v.  Sawyer,  125  N. 

Y  North  Carolina.  —  Moore  v.  Quince,  109  N. 

^Pennsylvania.  —  Com.  v.  Bryan,  6  S.  &  R. 
(Pa  1  8i-  Duncan  v.  Walker,  1  Yeates  (Pa.) 
216-  Rankin's  Estate,  13  Pa.  Co.  Ct.  621;  Mull 
v.  Mull,  81  Pa.  St.  394-  .  . 

Indeed,  in  regard  to  real  estate,  the  heir  is 
said  to  be  the  legal  representative.  Davis  v. 
Davis,  26  Cal.  37;  Ewing  v.  Jones,  130  Ind. 
247;  Grand  Gulf  R-,  etc.,  Co.  v.  Bryan,  8 
Smed  &■  M.  (Miss.)  275;  Wear  v.  Bryant,  5 
Mo  164  Wamsley  v.  Crook,  3  Neb.  350;  Com. 
v  Bryan,  6  S.  &  R.  (Pa.)  81;  Ware  v.  Fisher, 
2  Yeates  (Pa.)  578;  Cochran  v.  Cochran,  127 
Pa.  St.  490.  . 

"  The  heir  at  law  succeeds  to  all  the  rights 
and  responsibilities  of  the  deceased  in  respect 
to  the  realty,  and  is  in  all  respects  pro  hacvice 
his  representative."  Card  v.  Card,  39  N.  Y. 
323. 

Where  one  agreed  to  warrant  title  except 
against  A  and  his  legal  representatives,  it  was 
held  that  legal  representatives  included  heirs, 
devisees,  grantees,  and  assignees,  it  being 
evident  as  executors  and  administrators  could 
take  no  interest  in  the  land,  that  they  were 
not  meant.    Bowman  v.  Long,  89  111.  19. 

\n  administratrix  gave  her  property  to  her 
children  equally,  and  provided  that  if  either 
died  before  her  death  her  estate  should  be 
divided  among  the  survivors  and  other  legal 
representatives,  share  and  share  alike.  It  was 
held  that  by  legal  representatives  were  meant 
letral  heirs.  Rivenett  v.  Bourquin,  53  Mich.  10. 

In  Joss  v.  Mohn,  55  N.  J.  L.  407.  heirs  were 
held  to  be  representatives  within  a  statute 
regulating  testimony  as  to  transactions  with 


a  person  since  deceased.    See  also  the  title 
Witnesses. 

Same  — Tax  Sale.  —  A  statute  provided  that 
the  auditor's  certificate  of  the  sale  of  land  for 
taxes  should  be  assignable  in  law  and  vest  in 
the  assignee  or  his  legal  representatives  all 
the  right  and  title  of  the  original  purchaser. 
The  court  said:  "  The  words  legal  representa 
live,  used,  as  they  are,  in  connection  with  the 
certificate  of  purchase,  or  evidence  of  realty, 
we  construe  to  be  the  heir,  to  whom  the  realty 
descends."  Rice  v.  White,  8  Ohio  216.  See 
also  the  title  Tax  Sales. 

Same  —  Jurisdiction.  —  It  seems  that  within  a 
statute  giving  equity  jurisdiction  in  disputes 
between  copartners  and  their  legal  repre 
sentatives,  heirs  are  legal  representatives. 
Johnson  v.  Ames,  11  Pick.  (Mass.)  173. 

Same  —  Trust  Deed.  —  A  trust  deed  provided 
that  upon  the  grantor's  death  land  conveyed 
in  trust  should  descend  to  his  legal  representa- 
tives. It  was  held  that  by  legal  representa- 
tives were  meant  heirs  at  law.  Ewing  v.  Jones, 
130  Ind.  247;  Ewing  v.  Warner,  47  Minn.  446. 
Ewing  v.  Shannahan,  113  Mo.  188.  See  also 
Ringwalt  v.  Ringwalt,  4  Penny  (Pa.)  276. 

Same— Proper  Representatives.  —  In  Zaegel  z 
Kuster,  51  Wis.  31,  it  was  held  that  the  words 
proper  representatives  included  the  heir  at 
law.  See  also  Posten  v.  Miller,  60  Wis.  494; 
Jones  v.  Graham,  80  Wis.  12.  These  cases 
were  upon  the  construction  of  the  statute  pro- 
viding for  the  revival  of  actions  by  the  proper 
representatives. 

Husband.  —  Where  a  testator  provided  that 
in  case  of  the  decease  of  any  of  the  legatees 
before  the  expiration  of  six  months  and  before 
the  payment  of  his  or  her  legacy,  the  bequest 
of  the  legatee  so  dying  should  descend  to  and 
be  equally  divided  among  his  or  her  heirs  or 
representatives,  it  was  held  that  the  husband 
was  the  heir  or  representative  of  the  wife, 
within  the  meaning  of  this  will.  Gibbons  v. 
Fairlamb,  26  Pa.  St.  217. 

So  in  Surman  v.  Wharton  60  L.  J.  Q.  B.  233, 
(1891)  1  Q.  B.  491,  it  was  held  that  a  husband 
who  jure  tnariti  succeeded  to  leasehold  prop- 
erty, a  part  of  his  deceased  wife's  separate 
estate,  without  taking  out  administration,  was 
her  legal  personal  representative,  within  the 
English  Married  Woman's  Act,  so  as  to  be 
liable  to  the  extent  of  such  property  for  his 
wife's  debts. 

And  in  the  following  cases  the  words  were 
held  to  include  the  husband  :  Briggs  v.  Upton, 
L.  R.  7  Ch.  376,  378,  note;  Robinson  v.  Smith, 
6  Sim.  47;  Gibbons  v.  Fairlamb,  26  Pa.  St.  217. 

But  in  Saltmarsh  v.  Candia,  51  N.  H.  71,  it 
was  held  that  the  husband  was  not  by  virtue 
of  the  marital  relation  the  legal  representative 
of  his  deceased  wife. 

So  where  an  insurance  policy  was  payable  to 
the  daughter  or  legal  representatives  of  the 
assured,  it  was  held  that  legal  representatives 
did  not  include  her  surviving  husband. 
Geoffrey  v.  Gilbert,  (Supm.  Ct.  Spec.  T.)  15 
Misc.  (N.  Y.)  60.  See  also  the  title  Benefici- 
aries (in  Insurance),  vol.  3,  p.  975- 

And  the  husband  has  been  held  not  to  be  the 
legal  representative  of  his  wife  within  a  law 
relating  to  death  by  wrongful  act.  Saltmarsh 
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v.  Candia,  51  N.  H.  71.  See  also  the  title 
Death  by  Wrongful  Act,  vol.  8,  p.  898. 

The  grantor  in  a  trust  deed  made  in  con- 
templation of  marriage  provided  that  in  case 
of  her  death  without  making  any  appointment 
the  trustee  should  pay  over  and  transfer  the 
trust  estate  to  such  person  or  persons  as  would 
be  her  "  legal  representatives  by  the  statute 
for  the  distribution  of  intestates'  estates." 
In  construing  this  deed  the  court  said:  "  It 
clearly  does  not  mean  executors  or  adminis- 
trators. It  is  those  legal  representatives  who 
are  designated  by  the  statute  of  distributions 
of  intestates'  estates.  Now  the  husband  at 
no  period  of  the  law  has  taken  the  wife's  per- 
sonal property  at  her  death,  '  by  the  statute  of 
distributions.'  "  Watson  v.  Bonney,  2  Sandf 
(N.  Y.)  417. 

Issue.  —  The  terms  legal  representatives, 
representatives,  etc.,  have  been  construed  to 
mean  issue.  Horsepool  v.  Watson,  3  Ves  Jr 
383;  Coster  v.  Butler.  (Supm.  Ct.  Spec  T  )  63 
How.  Pr.  (N.  Y.)  31  r;  Bronson  v.  Phelps,  58 
Vt.  612.  v  3 

Judgment  Creditor. —  In  Barrett  v  Shelby- 
ville  Nat.  Bank,  85  Tenn.  426,  it  was  held  that 
the  right  conferred  by  the  Revised  Statutes  of 
the  United  States  to  recover  double  the  amount 
of  illegal  interest  paid  to  a  national  bank  does 
not  extend  to  a  judgment  creditor  of  the  bor- 
rower, "  as  he  is  in  no  sense  the  debtor's  legal 
representative . ' ' 

Legatee. —  In  Newton  v.  Newton,  77  Tex 
511,  a  legatee  was  held  not  to  be  a  legal  rep- 
resentative  within  the  statute  regulating  testi- 
mony in  actions  by  or  against  a  legal  repre- 
sentative of  a  decedent.  See  also  the  title 
Witnesses. 

Master  and  Servant.  —  Where  a  person  was 
employed  by  another  to  work  at  a  quartz  mill 
for  an  association,  to  which  such  latter  per- 
son had  assigned  a  lease  thereof,  and  after  the 
death  of  the  assignor  the  employee  sued  the 
association  for  work  and  labor,  it  was  held 
that  none  of  the  association  was  sued  as  the 
representative  of  the  deceased,  and  therefore 
the  plaintiff  might  testify  as  to  conversations 
with  the  decedent.  Fulton  v.  Day,  8  Nev  80 
Sse  also  the  title  Witnesses. 

Next  of  Kin.  —  In  a  large  number  of  cases 
tie  courts,  to  effectuate  the  intent  of  the 
maker  of  an  instrument,  have  departed  from 
the  primary  meaning  of  the  words  represent- 
atives,  personal  representatives,  and  legal 
representatives,  i.  e.,  executors  and  admin- 
istrators, and  have  held  these  terms  to  be 
equivalent  to  next  of  kin. 

England.  —  Robinson  v.  Smith,  6  Sim  47- 
Stvth  v.  Monro,  6  Sim.  49;  Walter  v.  Makin' 
6  Sim.  14S;  Walker  Camden,  16  Sim  320' 
Barnes  v.  Ottey,  1  Myl.  &  K.  465;  Cotton  v 
Cotton,  2  Beav.  67;  Baker  v.  Gibson,  12  Beav 
roi;  Holloway  v.  Radclifle,  23  Beav.  164- 
King  ?>.  Cleaveland,  26  Beav.  26,  4  De  G  &  T* 
477:  Wilson  v.  Pilkington,  ir  Jur  537-' Jen 
n.ngs:,  Gallimore,  3  Ves.  Jr.  146;'  Long  v. 
Blackall,  3  Ves.  Jr.  486;  Bailey  v.  Wright  18 
Ves.  Jr.49  Philps  v.  Evans,  4  De  G.  &  Sm. 
1S8;  Smith  v.  Palmer,  7  Hare  225-  Bridge  v 
Abbot,  3  Bro  C.  C.  224;  ^-Stroud,  74  W  N 
180;  Jacob  v.  Catling,  (1881)  W.  N.  105;  Re 
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Crawford,  2  Drew.  242;  In  re  Horner,  37  Ch. 
D.  695;  In  re  Grylls,  L.  R.  6  Eq.  589;  Robin- 
son v.  Smith,  6  Sim.  47;  Walter  v.  Makin,  6 
Sim.  148. 

Connecticut.  —  Da  vies  v.  Da  vies,  55  Conn 
3I9- 

Maryland. — Thompson  v.  Young,  25  Md. 
461. 

Minnesota.  —  Schultz  v.  Citizens'  Mut.  L. 
Ins.  Co.,  59  Minn.  308. 

New  Jersey.  —  Halsey  v.  Paterson,  37  N.  J. 
Eq.  44S;  Brokaw  v.  Hudson,  27  N.  J.  Eq.  135. 

New  York.  —  Drake  v.  Pell,  3  Edw.  (N.  Y.) 
270;  Greenwood  v.  Holbrook,  42  Hun  (N.  y!) 
633,  reversed  in  111  N.  Y.  465;  Geoffroy  v.  Gil- 
bert, (Supm.  Ct.  Spec.  T.)  15  Misc.  (N.  Y.)  6o- 
Griswold  v.  Sawyer,  125  N.  Y.  4T4. 

Pennsylvania.  —  Ralston  v.  Wain,  44  Pa.  St. 
279;  State  University's  Appeal,  97  Pa.  St 
201;  Duncan  v  Walker,  2  Dall.  (Pa.)  205. 

But  in  Shaver  v.  Shaver,  1  N.  J.  Eq/438, 
the  words  personal  representative  Were  held 
not  to  include  the  next  of  kin.  And  see  supra, 
the  preceding  note,  Primary  Meaning  Executors 
and  A  dmiuistrators. 

Same  —  Settlement.  —  In  a  settlement  the 
words  "  to  pay  *  *  *  unto  the  legal  rep- 
resentatives *  *  *  in  a  due  course  of  ad- 
ministration "  have  been  held  to  amount  to  a 
direction  to  pay  to  the  next  of  kin,  and  not  to 
the  executors  or  administrators.  Briggs  v 
Upton,  L.  R.  7  Ch.  377.  See  also  the  title 
Marriage  Settlements. 

Same  —  Next    Legal    Representatives.  —  The 

word  "next"  prefixed  to  legal  rejiresentatives 
is  a  strong  argument  in  favor  of  giving  to  the 
term  legal  representatives  the  sense  of  next  of 
kin.  2  Jarman  on  Wills  (6th  ed.)  960-  Booth 
7/  Vicars,  1  Coll.  Ch.  Cas.  6;  Stockdale  v 
Nicholson,  L.  R.  4  Eq.  359. 

Same  —  Per  Capita  or  Per  Stirpes.  —  In  Thomp- 
son v.  Young,  25  Md.  450,  where  the  testator 
directed  that  certain  sums  should  be  divided 
among  the  legal  representatives  of  his  wife,  it 
was  held  that  legal  representatives  meant  next 
of  kin,  and  that  the  next  of  kin  of  his  wife 
would  take/<'r  capita  and  not  per  stirpes. 

Same— Terms  Compared. —  In  Holloway  v 
Radcliffe,  23  Beav.  169,  the  master  of  the  rolls 
said:  "  The  words  legal  personal  representa- 
tives are  more  flexible  than  the  words  '  next 
of  kin.'  " 

Partners.  —  In  Crane  v.  Gloster,  13  Nev.  283, 
it  was  held  that  surviving  partners  were  not 
the  representatives  of  a  deceased  person  within 
a  statute  relating  to  witnesses  testifying  as  to 
transactions  with  persons  since  deceased.  See 
also  the  title  Witnesses. 

Purchasers.  (See  also  supra,  this  note. 
Assign  —  Assignee;  Grantees.) —  In  genetal,' 
purchasers  are  not  included  in  the  term  legal 
representatives.  Bennett  v.  Farrar,  7  111.  602. 
And  see  supra,  the  preceding  note,  Primary 
Meaning  Executors  and  Administrators. 

But  the  term  has  been  held  to  include  a  pur- 
chaser. Davis  v.  Davis,  26  Cal.  23;  Duncan 
v.  Walker,  1  Yeates  (Pa.)  216. 

In  Oneale  v.  Caldwell,  3  Cranch  (C.  C.)  313 
a  purchaser  of  land  was  held  to  be  the  legal 
representative  of  the  proprietor,  within  a  stat- 
ute providing  for  the  redemption  of  land  from 
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tax  sale  by  the  proprietor  or  his  legal  repre- 
sentatives.   See  generally  the  title  Tax  Titles. 

Same  —  Purchaser  at  Execution  Sale.  —  A  stat- 
ute provided  that  where  the  possession  of  land 
should  be  withheld  by  a  tenant,  vendee,  ven- 
dor, mortgagor,  grantor,  or  other  person  after 
the  expiration  of  his  right  by  contract  to  hold 
possession,  an  action  of  unlawful  detainer 
might  be  maintained  by  the  person  so  de- 
prived of  possession  and  by  his  legal  repre- 
sentatives or  assigns.  It  was  held  that  legal 
representatives  or  assigns  included  the  pur- 
chaser at  an  execution  sale.  The  court  said: 
"  There  is  nothing  in  the  context  which  limits 
the  meaning  of  the  word  '  assigns  '  to  those 
who  take  under  an  assignment  by  contract,  as 
distinguished  from  those  who  take  under  an 
assignment  by  operation  of  law,  for  the  right 

is  given  to  the  legal  representatives  and 
assigns,  and  legal  representatives  clearly 
mean  those  who  take  by  operation  of  law." 
Glenn  v.  Caldwell,  74  Miss.  49. 

Same  —  Public  Lands.  (See  also  the  title  Pub- 
lic Lands.)— In  Hogan  v.  Page,  2  Wall  (U. 
S.)  605,  it  was  said  that  the  land  office,  at  an 
early  day,  to  avoid  the  necessity  of  determin- 
ing derivative  titles,  adopted  the  formula  of 
issuing  the  patent  in  terms  to  the  original  ap- 
plicant or  his  hgtii  representatives,  and  that 
the  formula  "or  his  legal  representatives" 
embraces  representatives  ot  the  original 
grantee  in  the  land  by  contract,  such  as 
assignees  or  grantees,  as  well  as  representa- 
tives by  operation  of  law.  See  also  Galloway 
v.  Finley,  12  Pet.  (U.  S.)  264;  Carpenter  v. 
Rannels.  19  Wall.  (U.  S.)  138;  McDonald  v. 
McCoy,  121  Cal.  55. 

A  purchaser  from  a  person  entitled  to  a  pre- 
emption has  been  held  to  be,  as  to  the  land 
purchased,  a.  legal  representative  of  the  person 
entitled  to  the  pre-emption.  Phelps  v.  Smith, 
15  111.  573;  Morehouse  v.  Phelps,  18  111.  472; 
Delaun  v.  Burnett,  9  111.  454- 

Receivers  —  Trustees  in  Insolvency.  —  In  In  re 
Wilcox,  etc.,  Co.,  70  Conn.  220,  a  statute 
provided  that  all  conditional  sales  of  personal 
property  which  should  not  be  made  in  con- 
formity with  certain  provisions  of  the  statute 
should  be  held  to  be  absolute,  except  as  be- 
tween vendor  and  vendee  or  their  personal 
representatives.  It  was  held  that  personal 
representatives  in  this  connection  included, 
in  addition  to  executors  and  administrators, 
at  least  trustees  in  insolvency  and  receivers. 

In  Barbour?'.  National  Exch.  Bank,  45  Ohio 
St.  133,  17  Am.  &  Eng.  Corp  Cas.  134,  it  was 
held  that  a  receiver  is  a  legal  representative  of 
a  corporation,  under  Rev.  Stat.  U.  S.,J$  5108. 
providing  for  the  recovery  of  usurious  intetest 
paid  to  a  national  bank.  See  also  the  titles 
National  Banks;  Usury. 

Sureties. —  In  Rose  v.  Wortham,  95  Tenn. 
505,  it  was  held  that  a  surety  who  had  paid 
the  debt  of  his  principal  was  not  a  legal  rep- 
resentative of  the  principal,  as  that  term  was 
used  in  designating  the  beneficiaries  of  the 
insurance  policv.  See  also  the  title  Bene- 
ficiary (in  Insurance),  vol.  3,  p.  g~5- 

Trustees.  —  In  Woodruff  v.  Woodruff,  44  N. 
J.  Eq.  349,  the  term  personal  representatives, 
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in  a  deed,  was  held  to  mean  the  trustee  and 

cestui  que  trust  —  the  land  having  been  devised 
in  trust. 

An  executor  (though  he  has  not  taken  pro- 
bate) of  a  surviving  trustee  is  such  trustee's 
personal  representative  within  the  Statute  13 
and  14  Vict.,  c.  60,  §  25.  Re  Ellis,  24  Beav. 
426. 

A  person  appointed  bv  the  court  as  a  sub- 
stitute for  a  deceased  trustee  is  not  a  repre- 
sentative of  the  deceased.  Guery  v.  Kinsler, 
3  S.  Car.  423. 

Same  —  Power  of  Sale.  —  A  power  of  sale  was 
given  to  a  mortgagee  or  his  legal  representa- 
tive or  attorney.  It  was  held  that  by  legal 
representative  was  meant  the  administrator, 
and  not  a  new  trustee.  Munin  v.  Lewis,  (111. 
1879)  8  Cent.  L.  J.  463.  Compare  Warnecke  v. 
Lembca,  71  111.  91.  And  see  generally  the  title 
Trust  Deeds  and  Power  of  Sale  Mortgages. 

Widow. —  In  Johnson  v.  Champion,  88  Ga. 
527,  it  was  held  that  a  widow  whose  husband 
died  intestate,  leaving  no  lineal  descendants, 
was,  in  the  absence  of  evidence  that  he  left 
debts  which  were  unpaid,  entitled  to  his  whole 
estate,  and  being  so  entitled  was  his  personal 
representative,  within  a  statute  which  pro- 
vided that  where  any  suit  should  be  defended 
by  the  personal  representative  of  any  de- 
ceased person,  the  opposite  party  should  not 
be  permitted  to  testify  in  his  own  favor,  as  to 
transactions  with  persons  since  deceased.  See 
also  the  title  Witnesses. 

And  in  the  following  cases  the  term  legal 
representative  has  been  construed  to  include 
the  widow:  Cotton  v.  Cotton,  2  Beav.  67; 
Holloway  v.  Radcliffe,  23  Beav.  163;  Farnam 
v.  Farnam,  53  Conn.  262;  Masonic  Mut.  Relief 
Assoc.  v.  McAuley,  2  Mackey(D.C)  70;  Mur- 
ray v.  Strang,  28  111.  App.  608;  Malterof  Hall, 
2  Dem.  (N.  Y.)  112;  Griswold  v.  Sawyer,  125 
N.  Y.  411;  Johnson  v.  Johnstone,  12  Rich. 
Eq.  (S.  Car.)  259;  Rose  v.  Wortham,  95  Tenn. 
505. 

But  in  Hagen  v.  Kean,  3  Dill.  (U.  S.)  124,  it 
was  held  that  personal  representatives  did  not 
include  the  widow  as  used  in  a  statute  giving 
an  action  for  death  by  wrongful  act.  See  also 
the  title  Death  by  Wrongful  Act,  vol.  8,  p. 
898. 

1.  Intent  Governs  —  Connecticut.  —  Tarrant  v. 
Backus,  63  Conn.  284;  Johnson  v.  Edmond, 
65  Conn.  498;  Staples  v.  Lewis,  71  Conn.  288. 

Illinois.  —  Delauney  v.  Burnett,  9  111.  454; 
Warnecke  v.  Lembca,  71  111.  91;  People  v. 
Phelps,  78  111.  149;  Murray  v.  Strang,  28  111. 
App.  613. 

Missouri.  —  Mullanphy  v.  Simpson,  4  Mo. 
335;  Loos  v.  John  Hancock  Mut.  L.  Ins.  Co., 
41  Mo.  541;  Wear  v.  Bryant,  5  Mo.  164. 

New  Jersey.  —  Halsey  v.  Paterson,  37  N.  J. 
Eq.  448.  . 

New  York.  —  Griswold  v.  Sawyer,  125  N.  V 
411. 

Pennsylvania.  —  State  University's  Appeal, 
97  Pa.  St.  201;  Duncan  v.  Walker,  2  Dall. 
(Pa.)  205;  Rankin's  Estate,  13  Pa.  Co.  Ct.  621. 

Tennessee.— Pillow  v.  Hardeman,  3  Humph. 
Tenn.)  541. 

In  Delauney  v.  Burnett,  9  111.  494.  U  was 
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held  that  the  term  legal  representative  has  not 
always  necessarily  the  same  signification;  that 
there  is  a  question  of  intention  to  be  considered 
in  its  construction,  and  that  this  "  is  not  to  be 
gathered  solely  from  the  instrument  itself  but 
in  part  from  concomitant  circumstances, '  and 
the  existing  state  of  things,  and  the  relative 
situation  of  the  parties  to  be  affected  by  it  " 

Double  Aspect.  -  Of  the  use  of  the  word  rep- 
resentative in  a  California  stalule  relative  lo 
witnesses  testifying  in  their  own  behalf  the 
court  said:  "  We  are  of  opinion  that  the  word 
representative  in  the  amendment  of  1S63  was 
intended  by  the  legislature  to  designate  the 
executor  or  administrator  of  a  deceased  per- 
son, and  also  the  person  or  party  who  had 
succeeded  to  Ihe  right  of  the  deceased,  whether 
by  purchase  or  descent,  or  operation  of  law  " 
Davis  v.  Davis,  26  Cal.  37. 

A  statute  provided  that  the  service  of  a  scire 
facias  might  be  had  on  the  legal  representa- 
tives of  the  deceased  defendant.  Ii  was  held 
that  here  the  term  legal  representatives  had 
a  twofold  meaning;  in  proceedings  affecting 
land  it  meant  the  heir  or  devisee,  and  as  to 
personalty  it  meant  the  administrator  or  ex 
ecuior.    Stewart  v.  Gibson,  71  Mo.  App.  232 

1.  Legatee  Including  Devisee  in  Will  —  Den 
v.  Crawford  8  N.  J.  L.  ni;  Weeks  v.  Corn- 
well,  104  N.  Y.  325,  341. 

•S  C^?ler's  APPeal.  34  Wis.  512,  it  was 
said:  1  he  term  legatee  is  sometimes  used 
by  unprofessional  persons  in  a  much  broader 
sense  than  lhat  above  stated.  It  is  not  infre- 
quently used  as  synonymous  with  '  devisee  ' 
and  such  use  is  sanctioned  bv  lexicographers 
Chattels  are  bequeathed  to  a'.^ee,  and  reai 
estate  is  devised  to  a  devisee;  yet,  according 
to  Webster  s  Dictionary,  the  verbs  '  bequeath 
and    devise    are  synonyms." 

And  that  the  term  legatee  may  embrace  a 
donee  of  real  property  by  devise  see  also  Laing 

m  l  0^11?  Mass-  523:  Den  »■  Mitchell,  2 
Murph.  (6  N.  Car.)  228;  Williams  v.  McComb 

3  \    a  38  S'  Car-)45o;  Tucker*.  Tucker,' 

5  Ired.  Eq.  (40  N.  Car.)  84. 

Legatee  Interpreted  Strictly  in  Statute.  —  But 
in  Rogers  v.  Farrar,  6  T.  B.  Mon.  (Ky.)  424  it 
was  said:  "  It  is  against  devisees  and  not 
againsl  legatees  that  remedy  is  given  by  the 
act.  Each  of  those  terms  have  a  technical 
signification,  and  should  be  taken  in  their  tech- 
nical sense.  Devisee,  in  its  technical  sense 
means  one  to  whom  lands  or  other  real  estate 
are  devised;  legatee,  a  person  to  whom  chat- 
tels are  bequeathed."  It  will  be  observed  that 
this  was  upon  the  construction  of  a  statute  not 
a  will.    See  also  States  Miller,  18  Mo  App  41 

A  Statute  Provided  that  Wherever  a  Devisee  or 
Legatee  Died  before  the  testator,  leaving  issue 
who  survived  the  testator,  such  issue  should 
take  the  property.  In  construing  this  statute 
the  court  said:  "  We  are  of  opinion  that  the 
words  legatee  or  devisee  '  indicate  a  person  or 
persons  to  be  designated  in  the  will  either  bv 
name  or  by  some  other  individualizing  descrip- 
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tion,  as  in  Dixon  v.  Cooper,  88  Tenn  177  " 
Grant  v.  Mosely,  (Tenn.  Ch.  1899)  52S  W 
Kep.  510.  See  also  the  title  Legacies  and  DeI 
VISES,  ante,  p.  704. 

Persons  Entitled  to  Receive  Money.  —  A  statute 
provided  that  a  commission  should  not  be 
allowed    lo   executors  or  administrators  for 
paying  money  to  the  heirs  and  legatees  In 
construing  ihis  statute  the  court  said:  "  Some- 
times parties  who  are  not  technically  legatees 
may  be  entitled  to  a  residue  of  money  remain- 
ing in  the  hands  of  the  administrator  al  the 
close  of  the  administration,  as  is  the  case  when 
lands  devised  are  sold  to  pay  debts,  the  bal- 
ance left  of  the  proceeds  going  to  the  devisees 
tiut  there  is  no  conceivable  reason  why  the 
administrator  would  be  allowed  commissions 
in  such  case  for  delivering  such  balance,  when 
he  is  not  allowed  it  for  delivering  to  a  legatee 
Ihe  latter  word  is  intended,  in  our  opinion  to 
embrace  any  person  who  is  entitled  under  the 
will  of  a  decedent  to  receive  money  from  the 
administrator  or  executor."  Spofford  v.  Minor 
13  fex.  Civ.  App.  534. 

Next  of  Kin  Distinguished  from  Legatees.— 
Tucker  v.  Tucker,  5  Ired.  Eq.  (40  N.  Cr.)  84 

Persons  Deceased  When  Will  Was  Made.  —  A 
testator  gave,  among  other  legacies,  one  thou- 
sand pounds  to  the  children  of  her  late  cousin 
H-  lhe  will  conlained  a  proviso  that  if 
any  legatee  should  die  in  the  lifetime  of  the 
testatrix,  leaving  children,  such  legacy  should 
not  lapse,  but  should  be  paid  to  the  children 
of  the  deceased  legatee.  One  of  the  children 
ot  K.  H.  was  dead  at  the  date  of  the  will 
leaving  children.  It  was  held  that  the  chil- 
dren of  the  deceased  child  could  not  take  un- 
der the  proviso  in  the  will,  inasmuch  as  the 
deceased  child  was  not  a  legatee  within  the 

Tnea,nio^.°f  the  clause-    Hunter  v.  Cheshire, 
L.  R.  8  Ch.  751. 

Legatee  in  the  Sense  of  Heirs  at  Law.  —  In 

Lal!ers^'  »■  Jennings,  23  Ga.  574,  it  was 
said:  We  apply  the  popular  instead  of  the 
technical  meaning  to  the  lerm  legatee.  A  per- 
son speaking  of  the  bii  th  of  a  child  often  says 
1  have  another  legatee;  or,  referring  to  his 
heirs  at  law  at  his  death,  calls  them  his  lega- 
tees. 

Annuitants  —  Residuary  Legatee  —  Specific 
Legatees.  —  A  testator  desired  that  every  legatee 
under  his  will  should  contribute  a  certain  per- 
centage out  of  his  legacy  for  a  specific  pur- 
pose. It  was  held  that  legatee  included  specific 
legatees,  annuitanls,  and  the  residuary  legatee 
although  the  court  admitted  that"  residue" 
was  not  a  legacy  in  the  ordinary  sense  of  the 
term.    Ward  v.  Grey,  26  Beav.  485,  29  L.  J. 

Remaindermen.  —  By  his  will  a  testator  gave 
all  his  real  and  personal  esiate  to  his  wife 
during  her  life  of  widowhood,  with  remainder 
lo  his  four  children.  By  a  codicil  the  testator 
gave  power  to  his  wife  to  sell  and  dispose  of 

tS  ,ja'  eSlate  or  any  Part  thereof,  as  she 
should  deem  most  expedient  and  for  the  best 
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Definitions. 


LEGISLATE.  (Sec  also  Law,  ante,  p.  569.)  — To  legislate  is  to  give,  pass, 
or  enact  a  law  or  laws.1  .  . 

LEGISLATION.  —  Legislation  is  defined  as  the  act  of  giving  or  enacting 

laws.2  1  000 

LEGISLATIVE  ACTS.  —  See  Judicial,  vol.  17,  p.  888. 

LEGISLATIVE  POWER.    (See  also  JUDICIAL,  vol.  17,  p.  886,  and  see  the 
title  Constitutional  Law,  vol.  6,  p.  882.)  —  The  term  "legislative  power 
means  the  power  or  authority  under  the  constitution  or  frame  of  government 
to  make,  alter,  and  repeal  laws.3 

LEGISLATURE  (See  also  the  titles  CONSTITUTIONAL  Law,  vol.  6,  p.  882  ; 
Contempt  vol  7,  p.  25;  Elections,  vol.  10,  p.  552;  Governor,  vol.  14.  p- 
ion;-  Parliamentary  Law;  Police  Power;  Public  Officers;  Quorum; 
STATES-  STATUTES.  As  to  the  privilege  of  members  from  arrest,  see  the  title 
Imprisonment  for  Debt  and  in  Civil  Actions,  vol.  16,  p.  38.  As  to 
apportionment,  see  the  title  APPORTIONMENT  ACTS,  vol.  2,  p.  478-  As  to 
appropriations,  see  the  titles  MUNICIPAL  CORPORATIONS;  PUBLIC  OFFICERS; 
STATES;  TAXATION.)  — The  legislature  is  the  body  of  persons  in  the  state 
clothed  with  the  authority  to  make  laws.4 


interest  of  all  his  legatees.  It  was  held  that 
by  the  expression  legatees  the  testator  intended 
to  designate  his  four  children  whom  he  had 
named  in  the  body  of  the  will  as  those  to  whom 
he  devised  and  bequeathed  the  residue  of  his 
estate,  real  and  personal,  after  the  death  of 
his  wife.  Russell  v.  Russell,  36  N.  Y.  582. 
Compare  Weeks  v.  Cornwell.  104  N.  Y.  325. 

Executors  and  Administrators.  —  Where  prop- 
erty was  given  to  the  executors  of  a  will  in 
trust,  it  was  held  that  the  executors  and  not 
thi  beneficiaries  in  the  trust  were  the  legatees. 
Matter  of  Logan,  131  N.  Y.  456. 

Persons  Who  Might  Claim  Estate  if  Testator 
Had  Died  Intestate.  —  A  testator,  after  giving 
specific  legae'es  to  his  wife  and  children,  and 
several  grandchildren,  children  of  a  living 
daughter,  bequeathed  the  residue  of  his  prop- 
ertv°as  follows:  "  The  remainder  of  my  prop- 
erty *  *  *  I  give  to  be  equally  divided 
among  my  legatees,  agreeably  to  the  laws  of 
the  state  in  which  I  reside."  It  was  held  that 
the  words  following  the  term  legatees  re- 
stricted it  to  such  of  the  testator's  legatees  as 
could  have  claimed  his  estate  had  he  died 
intestate  —  that  is,  to  his  wife  and  children. 
Smith  v.  Martin,  18  Ala.  810. 

Legatees  Above  Named.  —  A  testator  provided 
that  in  case  certain  of  the  beneficiaries  should 
die  without  heirs  of  their  bodies,  their  share 
should  be  equally  divided  among  certain  lega- 
tees before  named.  It  was  held  that  children 
merely  named  in  the  will  as  having  received 
their  share  of  the  testator's  estate  were  not  en- 
titled under  the  gift  to  the  legatees  above 
named.  Irwin  v.  Dunwoody,  17  S.  &  R. 
(Pa-)  61. 

1    District  Tp.  v.  Dubuque,  7  Iowa  281. 

2.  State  v.  Hyde,  I2r  Ind.  26;  Evansville  v. 
State,  Ti8  Ind.  441- 

3  Legislative  Power.  —  O'Neil  v.  American 
F  Ins.  Co.,  166  Pa.  St.  72.  See  also  Way- 
man  v.  Southard,  10  Wheat.  (U.  S.)  1;  Stale  v. 
Denny,  118  Ind.  382.  24  Am.  &  Eng.  Corp. 
Cas.  234;  Leavenworth  County  v.  Miller,  7 
Kan.  502;  Greenough  v.  Greenough,  11  Pa.  St. 
489;  Wolfe  v.  McCaull,  70  Va.  876. 

Legislative  power  is  the  power  to  enact  laws 
or  declare  what  the  laws  will  be.  Anderson's 
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L.  Diet.,  followed  in  Waters  v.  Townsend,  65 
Ark.  613. 

Legislative  power  is  defined  as  that  one  of  the 
three  great  departments  into  which  the  powers 
of  government  are  distributed  —  legislative, 
executive,  and  judicial  —  which  is  concerned 
with  enacting  or  establishing,  and  incidentally 
with  repealing,  laws.  States.  Hyde,  121  Ind. 
26;  Evansville  v.  State,  118  Ind.  441. 

The  Power  to  Appoint  to  Office  is  not  a  legisla- 
tive function.  State  v.  Hyde,  121  Ind.  26; 
Evansville  v.  State,  118  Ind.  441;  Hovey  v. 
State,  119  Ind.  412. 

Board  of  Education.  —  The  "full  legislative 
powers  "  vesied  by  the  Alabama  Constitution 
in  a  board  of  education  gave  to  such  board  all 
the  powers  which  the  General  Assembly  might 
otherwise  have  exercised  in  reference  to  the 
public  educational  institutions  of  the  state, 
including  the  whole  field  of  legislation  on  the 
subject,  officers  and  agents,  the  mode  of  their 
election  or  appointment,  their  tenure  of  office, 
their  duties  and  compensation,  etc.  Mobile 
School  Com'rs  v.  Putnam,  44  Ala.  537. 

4.  Evansville  v.  State,  118  Ind.  441;  State  v. 
Hyde,  I2t  Ind.  26.  . 

But  it  has  been  held  that  the  term  legislature 
is  not  synonymous  with  the  law-making  power, 
and  does  not  include  the  governor,  except  as 
applied  to  the  enactmeni  of  laws.  The  legis- 
lature is  a  distinct  body,  and  consists  of  the 
senate  and  assembly.  Brooks  v.  Fischer,  79 
Cal.  173. 

Law-making  Power.  —  A  declaration  alleged 
a  tax  granted  by  the  legislature.  This  was 
objected  10.  The  court  said:  "  The  defend- 
ant's counsel  have  gone  back  to  the  dec- 
laration, and  urged  several  objections  to  lis 
validity.  1st.  That  the  law-making  power  is 
therein  termed  the  legislature.  This  term  is 
frequently  used  in  common  parlance,  and 
once,  if  not  more,  in  the  constitution,  to 
designate  that  body.  We  think  this  no  good 
objection  to  the  declaration."  Stale  Treasurer 
v.  Weeks,  4  Vt.  222. 

General  Assembly.  —  "  The  term  legislature 
is  svnonymous  with  that  of  '  general  assem- 
bly.' "    State  v.  Gear,  5  Ohio  Dec.  569. 
House.  —  The  word  "  house,"  as  applied  to  a 
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LEGITIMACY  —  LEGITIMATE.  (Se 

dren,  vol.  i,  p.  726;  Bastardy,  vol. 

branch  of  the  legislature,  means  a  number  of 
members  sufficient  to  constitute  a  quotum  to 
do  business;  and  wheie  a  majority  of  all  the 
members  elected  constitutes  a  quorum,  an 
amendment  to  the  constitution  ratified  by  two- 
thirds  of  such  majority  is  ratified  by  two-thirds 
of  that  house.  State  v.  McBride,  4  Mo.  303, 
29  Am.  Dec.  636. 

Acceptance  of  Property  Willed  to  State.  —  See 
Stale  v.  Blake,  69  Conn.  64. 

Adjournment.  —  Under  the  Constitution  of 
Rhode  Island,  art.  7,  §  6,  the  governor  has 
power  to  adjourn  the  two  houses  of  the  Gen- 
eral Assembly  after  a  disagreement  between 
them  as  to  the  time  or  place  of  adjournment 
has  been  certified  to  him  by  either.  This 
power  he  may  exercise  whatever  be  the  state 
of  business  between  the  two  houses;  and 
when,  after  a  certification  of  disagreement, 
the  power  has  been  exercised,  the  Supreme 
Court  cannot  inquire  into  the  facts  on  which 
the  governor  acted.  In  re  Legislative  Adjourn- 
ment, 18  R.  I.  824.  See  also  the  titles  Gov- 
ernor, vol.  i.],  p.  noo;  Statutes. 

Same  —  Place. — The  Constitution  of  Kentucky 
provides  that  the  sessions  of  the  General 
Assembly  shall  "  be  held  at  the  seat  of  gov- 
ernment, except  in  case  of  war,  insurrection, 
or  pestilence,  when  it  may,  by  proclamation  of 
the  governor,  assemble  for  the  time  being 
elsewhere."  It  was  held  that  under  this  pro- 
vision the  governor  had  no  power,  while  the 
General  Assembly  was  sitting  at  the  seat  of 
government,  to  adjourn  it  to  some  other  place. 
Taylor  v.  Beckham,  (Ky.  1900)  56  S.  W.  Rep. 
177- 

Beginning  of  Term  of  Office.  —  The  legislature 
may  fix  the  time  when  the  term  of  office  of  iis 
members  begins,  where  the  constitution  pre- 
scribes the  length  of  such  term,  but  is  silent 
as  to  the  time  when  it  begins.  Farrelly  v. 
Cole,  60  Kan.  356. 

Committee  —  Sitting  After  Adjournment.  —  The 
committee  appointed  under  a  concurrent  reso- 
lution of  the  houses  of  legislature,  providing 
for  a  committee  composed  of  two  senators  and 
three  members  of  the  House  of  Representa- 
tives to  investigate  charges  of  bribery,  with- 
out stating  whether  the  committee  shall 
continue  its  labors  after  adjournment,  has 
power  to  sit  and  carry  on  its  investigations 
after  such  adjournment,  where  the  act  making 
appropriations  for  the  expense  of  such  com- 
mittee contemplates  a  session  after  the  ad- 
journment.   In  re  Davis,  58  Kan.  368. 

Same  —  Employment  of  Counsel. —  A  legisla- 
tive committee  appointed  to  investigate  certain 
facts  and  report  to  the  General  Assembly  is 
not  authorized  to  employ  counsel  under  a 
provision  for  the  payment  of  necessary  ex- 
penses.   Purnell  v.  Worth,  117  N.  Car.  157. 

Compensation.  (See  also  the  title  Public 
Officers  )  —  In  Atty.  Gen.  v.  Rennie,  (1896) 
A.  C.  376,  it  was  held  that  an  annual  grant  to 
"  every  member  of  the  legislative  assembly 
now  serving  or  hereafter  to  serve  therein,"  by 
the  New  South  Wales  Parliamentary  Repre- 
sentatives' Allowance  Act,  applied  to  succeed- 
ing legislatures  as  well  as  to  the  one  sitting 


e  also  the  titles  ADOPTION  OF  CHIL- 
3,  p.  871  ;  Divorce,  vol.  9,  p.  723  ; 

at  the  time  when  the  Act  of  Pailiament  was 
passed. 

Employees  —  Compensation.  —  A  statute  pro- 
vided that  each  of  certain  employees  of  the 
legislature  should  receive  a  certificate  of 
services  from  the  presiding  officer  which  upon 
presentation  to  the  auditor  should  entitle  him 
to  a  warrant  for  his  compensation.  It  was 
held  that  such  certificate,  when  presented  to 
the  auditor,  was  conclusive  against  the  em- 
ployee.   Lowell  v.  Bonney,  14  Colo.  App.  230. 

Same  —  Extra  Compensation.  (See  also  the 
title  Public  Officers.) — Where  the  constitu- 
tion forbade  the  legislature  to  grant  extra 
compensation  to  public  officers,  it  was  held 
that  a  single  branch  of  the  legislature  could 
not  by  resolution  grant  such  compensation  to 
its  own  employees.  The  court  said:  "  There 
cannot  be  imputed  to  the  members  of  the  con- 
stitutional convention  the  weakness  of  pro- 
hibiting the  entire  legislature  from  exercising 
an  abuse  which  it  would  permit  either  branch 
of  the  legislature  to  do  separately.  While 
there  is  a  great  scarcity  of  authority  on  this 
particular  question,  there  is  one  case  which  is 
directly  in  point  —  State  v.  Williams,  34  Ohio 
St.  218,  where  it  was  held  that  a  single  branch 
of  the  General  Assembly  could  not  by  resolu- 
tion allow  compensation  for  extra  services  per- 
formed by  a  sergeant  at  arms,  such  compensa- 
tion being  inhibited  by  section  29,  art.  2,  of 
the  constitution."  Stale  v.  Cheetham,  21 
Wash.  442. 

Same  —  Right  to  Engage.  —  It  was  not  the  in- 
tention of  Congress,  by  the  Act  of  June  19, 
1878,  making  appropriation  for  the  compensa- 
tion of  territorial  officers  and  members  and 
officers  of  territorial  legislatures,  and  provid- 
ing that  "  no  greater  number  of  officers  or 
charge  per  diem  shall  be  paid  or  allowed  by  the 
United  States  to  any  territory,"  to  prohibit 
the  territorial  legislature  from  employing 
others  subordinate  to  those  named  in  the  act 
and  providing  for  their  payment  out  of  the 
territorial  treasuries,  or  to  restrict  them  in  the 
exercise  of  their  discretion  as  to  their  necessi- 
ties; but  it  was  intended  to  limit  the  officers 
to  be  paid  out  of  the  United  States  treasury  to 
those  enumerated  in  the  act.  The  territorial 
legislature  having  assumed  and  exercised  for 
a  series  of  years  the  right  to  engage  additional 
subordinates,  and  Congress  having  continu- 
ously acquiesced  in  its  exercise,  the  approval 
of  that  body  may  be  reasonably  inferred. 
Baca  v.  Perez,  8  N.  Mex.  187.  See  also  Terri- 
tory v.  Perez,  8  N.  Mex.  203;  Braithwaite  v. 
Cameron,  3  Okla.  630. 

Journals.  (See  also  the  title  Statutes.)  — 
The  duty  of  keeping  a  journal  is  by  the  con- 
stitution imposed  upon  the  Senate  and  House 
of  Representatives,  and  not  upon  the  presi- 
dent and  secretary  of  the  Senate  and  the 
speaker  and  clerk  of  the  House.  Turnbull  v. 
Giddings,  95  Mich.  314. 

President  Pro  Tempore.  —  The  president  pro 
tempore  of  the  state  senate  does  not  cease  to 
be  a  senator  when  he  becomes  lieutenant  gov- 
ernor by  reason  of  a  vacancy  in  the  office  of 
governor  and  a  corresponding  vacancy  in  the 
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Marriage;  Parent  and  Child;  Pedigree;  Poor  and  Poor  Laws;  Suc- 
cession.)—  The  word  "  legitimate"  as  an  adjective  means  born  in  wedlock; 


office  of  lieuienant  governor.    State  v.  Stearns, 
72  Minn.  200. 
Organization  —  Rival     Bodies  —  Ouster.  — 

Where  a  majority  of  (he  members  of  the 
House  of  Representatives  of  Kansas,  each  one 
of  whom  held  a  certificate  of  membership, 
prescribed  by  statute,  met  at  the  usual  and 
customary  hour  in  the  hall  of  the  House  of 
Representatives  at  the  slate  capitol,  at  the 
regular  time  for  beginning  a  session  of  the 
legislature,  and  perfected  an  organization  as 
a  house,  appointed  committees,  and  initiated 
legislation,  it  was  held  that  such  bodv  was 
duly  organized,  and  was  the  constitutional 
House  of  Representatives,  although  the  gov- 
ernor or  senate,  or  both,  refused  to  communi- 
cate with  or  recognize  it  as  the  House  of 
Representatives.  Such  a  House  of  Repre- 
sentatives, so  constituted  and  organized,  may 
keep  and  publish  a  journal  of  its  proceedings, 
and  such  journal,  when  properly  kept  and 
published,  imports  absolute  verity.  Such  a 
house  also  has  power,  under  the  constitution 
and  laws,  to  imprison  for  contempt  contuma- 
cious witnesses,  in  proper  proceedings  pending 
before  it.  It  cannot  be  ousted  or  destroyed  as 
a  house  by  the  refusal  or  neglect  of  the  gov- 
ernor, or  the  state  senate,  or  of  both,  to  com- 
municate with  it,  and  its  power  is  not  usurped 
or  destroyed  as  the  House  of  Representatives 
by  the  organization  in  the  same  room  of 
another  pretended  House  of  Representatives 
composed  of  a  certain  number  of  members 
having  certificates  of  election,  but  being  less 
than  a  constitutional  quorum,  although  such 
body  is  recognized  by  the  governor  of  the 
state  and  by  the  state  senate  as  a  house,  or 
asa.de/acto  House  of  Representatives.  Nor 
can  such  pretended  body  foibid  or  prevent  the 
constitutional  House  of  Representatives  from 
exercising  its  power,  under  the  constituticn 
and  laws,  to  imprison  for  contempt.  Matter 
of  Gunn,  50  Kan.  156.  See  generally  the  title 
De  Facto  Officers,  vol.  8,  p.  771. 

Protest  of  Member. —  The  duty  of  receiving 
the  dissent  of  a  member  from  and  protest 
against  any  act,  proceeding,  or  resolution 
which  he  may  deem  injurious  to  any  person  or 
the  public,  and  of  entering  the  reason  of  such 
dissent  upon  the  journal,  under  the  Michigan 
Constitution,  art.  4,  §  10,  is  imposed  upon  the 
Senate  and  House  of  Representatives;  and  if 
these  bodies  refuse  to  perform  such  duty, 
neither  the  president  of  the  Senate  nor  the 
speaker  of  the  House  has  the  power,  without 
the  concurrence  of  the  body  over  which  he 
presides,  to  execute  a  writ  of  mandamus  re- 
quiring that  such  dissent  and  protest  be  re- 
ceived and  the  reason  entered.  Turnbull  v. 
Giddings,  95  Mich.  314. 

The  constitutional  right  of  any  member  of 
either  house  of  the  legislature  to  "  dissent 
from  and  protest  against  any  act,  proceeding, 
or  resolution  which  he  may  deem  injurious  to 
any  person  or  the  public,  and  have  the  reason 
of  his  dissent  entered  on  the  journal,"  is  a 
mere  personal  privilege,  having  no  force  as 
legislative  action  or  as  a  statement  of  fact  con- 
tradicting the  legislative  journal.  Auditor 
Gen.  v.  Menominee  County,  89  Mich.  552. 


Ratification  by  Legislature.  —  The  legislature 

may,  in  general,  ratify  and  approve  any  act 
which  it  might  authorize  in  the  first  place,  un- 
less such  ratification  is  expressly  forbidden 
by  the  constitution.  O'Hara  v.  State,  112  N. 
Y.  146. 

Resolution  —  Effect  of.  —  A  concurrent  reso- 
lution adopted  by  the  Senate  and  the  House, 
but  not  passed  by  "  bill"  under  the  style 
"  Be  it  enacted  by  the  General  Assembly  of 
the  state  of  Colorado,"  and  not  approved  by 
the  governor,  nor  passed  notwithstanding  his 
disapproval  by  a  two-thirds  vole,  as  required 
bv  the  constitution,  is  not  sufficient  to  author- 
ize a  conl  ract.  Collier,  etc.,  Lithographing  Co. 
v.  Henderson,  18  Colo.  259.  See  also  the  title 
Statutes. 

Same  —  Presentation  to  Governor.  (See  also 
the  title  Statutes.)  —  The  Constitution  of 
Kentucky  required  that  every  resolution  or 
order  in  which  the  concurrence  of  both  houses 
of  the  legislature  was  necessary  should  be  pre- 
sented to  the  governor.  It  was  held  that  this 
did  not  require  the  presentation  of  a  joint 
resolution  authorizing  a  meeting  of  the  Gen- 
eral Assembly  for  the  purpose  of  electing 
certain  officers,  as  provided  by  law,  nor  the 
vole  taken  in  such  election,  the  act  authoriz- 
ing the  General  Assembly  to  elect  the  officers 
having  been  passed  over  the  governor's  objec- 
tions. Sinking  Fund  Com'rs  v.  George,  (Ky. 
1898)  47  S.  W.  Rep.  782. 

Officers. —  The  Constitution  of  Kansas  con- 
tinued in  office  "  the  governor,  secretary,  and 
judges,  and  all  other  officers,  both  civil  and 
military,  under  the  territorial  government." 
It  was  held  that  this  included  members  of 
the  legislature.  Slate  v.  Meadows,  1  Kan. 
90. 

Sessions  —  Computation  of  Time.    (See  also  the 

titles  Statutes;  Time,  Computation  Of.)  — 
The  Revised  Statutes  of  the  United  States  pro- 
vided that  the  sessions  of  the  legislative  as- 
semblies of  the  several  territories  should  be 
limited  to  sixty  days'  duration.  It  was  held 
that  sixty  days  meant  sixty  working  days, 
exclusive  of  adjournments,  Sundays,  and 
holidays,  and  not  sixty  consecutive  days. 
Cheyney  Smith,  (Ariz.  1890)  23  Pac.  Rep. 
680. 

And  in  Moog  v.  Randolph,  77  Ala.  60S,  in 
construing  the  constitutional  provision  that 
the  Gener-.l  Assembly  should  not  remain  in 
session  longer  than  fifty  days,  Somerville,  J., 
said:  "  I  am  satisfied  that '  fifty  days  '  means 
fifty  legislative  working  days,  exclusive  of  the 
Sundays  and  other  days  upon  which  the  Senate 
and  House  concur  in  refusing  to  sit  by  joint 
resolutions  of  adjournment.  This  question 
has  been  repeatedly  considered  by  the  ju- 
diciary committees  of  the  Senate  and  House 
of  Representatives  at  successive  sessions  of 
the  General  Assembly  since  the  adoption  of 
the  constitution,  and  other  reports  concurring 
in  this  view  have  in  each  instance  been  adopted 
by  those  bodies.  Even  if  we  regard  the  ques- 
tion a  doubtful  one,  we  would  hesitate  to  de- 
part from  this  settled  legislative  construction 
of  the  fundamental  law,  especially  in  view  of 
the  serious  consequences  which  would  neces- 
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LEG  I  TIM  A  IT  ON  -  LENGTH. 


Definition.). 


as  a  verb,  to  put  in  the  position  or  state  of  a  legitimate  person  before  the  law, 
by  legal  means;  as,  to  legitimate  a  bastard  child.1 

LEGITIMATION.  (See  also  the  titles  BASTARDY,  vol.  3,  p.  871  ;  SUCCES- 
SION.) —  Legitimation  is  changing  the  civil  status  of  a  bastard  to  the  status 
of  a  lawful  child.3  It  is  a  fiction  of  the  law  whereby  one  born  out  of  lawful 
wedlock  is  considered  the  offspring  of  the  marriage  between  parents.3 

LEND.  —  See  Loan. 

LENGTH.  —  See  note  4. 


sarily  flow  from  it."  See  also  Exp.  Covvert, 
92  Ala.  94;  Sayre  v.  Pollard,  77  Ala.  608. 

But  in  Maricopa  County  v.  Osborn,  (Ariz. 
1895)  40  Pac.  Rep.  313,  it  was  held  that  sixty 
days'  duration  meant  sixty  consecutive  days, 
the  court  expressly  overruling  Cheyney  v. 
Smith,  (Ariz.  1890)  23  Pac.  Rep.  680.  See  also 
People  v.  Claylon,  5  Utah  598;  Brunswick 
First  Nat.  Bank  v.  Yankton  County,  101  U.  S. 
129. 

The  technical  rule  of  law  making  part  of  a 
day  a  whole  day  does  not  apply  to  the  days  of 
a  legislative  session  so  as  to  make  a  session 
of  a  limited  number  of  days  which  began  at 
noon  expire  with  the  end  of  a  calendar  day, 
but  the  last  legislative  day  will  expire  at  noon, 
making  each  of  the  limited  number  of  days 
full  days  of  twenty-four  hours.  White  v. 
Hinton,  3  Wyo.  753. 

Extra  Session.  —  See  the  titles  Governor, 
vol.  14,  p.  1 100;  St/vtutes. 

Senate  —  Continuous  Body. — The  Senate  of 
New  Jersey  is  not  a  permanent,  continuous 
body,  such  that  the  old  or  hold-over  members 
are  entitled  to  pass  upon  the  title  of  the  newly 
elected  members,  but  the  latter  are  entitled  to 
enter  the  body,  since  the  constitution  appoints 
a  day  on  which  "  the  two  houses  shall  meet 
separately,"  imposing  the  duty  of  yearly 
organization,  and  also  provides  that  the  Senate 
shall  be  composed  of  "  one  senator  from  each 
county,"  thus  entitling  each  senator  to  a  voice 
in  all  proceedings.  State  v.  Rogers,  56  N.  J. 
L.  480. 

Speaker — Removal.  —  In  In  re  Speakership, 
15  Colo.  520,  it  was  held  that  the  House  of 
Representatives  had  the  power  by  vote  of  the 
majority  of  the  whole  number  of  members 
elected  to  remove  its  speaker  from  office  and 
elect  another  in  his  stead. 

Women  Not  Qualified  to  Hold  Legislative  Office. 
—  See  the  title  Public  Officers. 

I.  Legitimate.  —  Webster's  Diet.,  followed  in 
Leonard  v.  Braswell,  99  Ky.  528.  In  this  case 
it  was  held  that  a  statute  providing  that  the 
issue  of  an  illegal  and  void  marriage  should 
nevertheless  be  legitimate  applied  toa  marriage 
without  as  well  as  within  the  state,  and  that 
under  it  a  child  of  a  void  marriage  contracted 
in  another  state  was  entitled  to  inherit  prop- 
erty.   See  also  Harris  v.  Harris,  85  Ky.  49. 

Where  a  natural  father  declared  in  a  notarial 
act,  in  which  he  acknowledged  certain  per- 
sons as  his  children,  that  in  so  doing  it  was 
his  intention  to  legitimate  them,  and  proceeded 
at  once,  before  the  same  notary  and  the  same 
witnesses,  to  make  his  will,  in  which  he  made 
special  legacies  to  these  children,  referring  to 
them  as  his  "  acknowledged  children,"  and, 
after  having  done  so,  divided  the  residue  of 
his  estate  into  twelve  parts  and  bequeathed 
each  of  the  parts   to  certain  nephews  and 


nieces,  who  were  mentioned  as  his  heirs,  it 
was  held  that  the  two  acts  might  be  read 
together,  as  a  continuing  single  transaction, 
with  a  view  of  ascertaining  in  what  sense  the 
word  legitimate  was  used,  it  being  susceptible 
of  two  meanings.  Marionneaux  v.  Dupuy,  47 
La.  Ann.  943. 

A  Legitimate  Child  is  one  whose  parents  were 
intermarried  before  it  was  born.  Page  v. 
Dennison,  i  Grant  Cas.  (Pa.)  381. 

"  A  legitimate  child  is  he  that  is  born  in 
lawful  wedlock  or  within  a  competent  time 
afterwards."    1  Black.  Com.  446. 

Legitimate  Heir.  —  A  limitation  to  A.  and  his 
legitimate  heir  or  heirs  is  equivalent  to  a  limi- 
tation to  A.  and  the  heirs  of  his  body  lawfully 
begotten.  Re  Co-operative  Wholesale  Soc, 
W.  N.  (86)  45. 

"  Legitimacy  is  a  legal  capacity  whereby  prop- 
erty may  be  acquired  by  descent,  etc.,  or,  in- 
deed, it  may  itself  be  regarded  as  a  valuable 
kind  of  property,  or  a  privilege  of  which  the 
General  Assembly  cannot  constitutionally  de- 
prive any  one,  since  the  legislature  cannot  so 
judicially  act  upon  the  case  as  to  deprive  him 
of  any  legal  capacity,  privilege,  or  property 
with  which  he  has  been  legally  invested." 
Campbell's  Case,  2  Bland  (Md.)  236. 

2.  Anderson's  Law  Diet. 

3.  Caballero's  Succession,  24  La.  Ann.  580. 

4.  Length  —  Patent.  —  A  description  in  a 
patent  was  as  follows:  "  Several  bits  or  pieces 
of  knotless  timber,  of  a  length  equal  to  the 
thickness  of  the  grindstone,  are  pressed 
against  its  external  circumference."  In  con- 
struing this  patent  the  court  said:  "  Defend- 
ants contended  that  the  word  length  refers  to 
the  dimensions  of  the  block  in  the  line  of  the 
fibres  of  the  wood,  as  distinguished  from  its 
true  length.  The  word  length  is  undoubtedly 
sometimes  used  in  this  sense.  Upon  this 
point  it  is  sufficient  to  say  that  these  words  of 
description  are  so  ambiguous  that  they  might 
have  been  applicable  either  to  a  block  of  wood 
with  its  fibres  substantially  parallel  to  the 
plane  of  the  grinding  surface  and  perpendicular 
to  the  lines  of  motion  of  points  in  the  grinding 
surface,  or  applicable  to  a  block  of  wood  with 
the  fibres  substantially  perpendicular  to  the 
grinding  surrface."  Miller  v.  Androscoggin 
Pulp  Co.,  5  Fish.  Pat.  Cas.  345.  See  generally 
the  title  Patents. 

Length  of  Road  —  Branches.  —  A  Delaware 
statute  provided  for  a  lax  upon  a  railroad 
proportionate  to  the  length  of  the  road.  In 
construing  this  statute  the  court  said  :  "  Take 
also  the  case  of  one  of  the  numerous  creeks 
in  this  state.  They  all  have  affluents,  or 
branches.  In  contemplating  the  length  of  a 
creek,  does  any  one  think  of  more  than  the 
distance  from  its  source  to  its  mouth  in  some 
larger  water?  The  same  is  the  case  with  a 
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Definitions. 


LENT.  —  See  LOAN. 
LEPROSY.      See  note  I. 

LESION.  —  See  note  2.  . 
LESS. —  Not  so  much  or  so  large;  of  smaller  quantity,  amount,  bulk,  or 
capacity;  inferior  in  dimensions,  extent,  or  duration.3 
LESSEN.  —  See  note  4. 


tree.  It  has  branches  which  are  part  of  its 
arboreal  system,  as  lateral  highways  are  of 
state  road  systems,  and  affluents  of  creek 
systems.  Are  the  branches  or  limbs  of  a  tree 
ever  in  contemplation  in  estimating  its  length, 
or  more  correctly,  height?  Certainly  we  think 
not.  *  *  *  In  view  of  the  foregoing  anal- 
ogous interpretation  of  the  term  length,  when 
applied  to  the  subjects  mentioned,  can  it  be 
fairly  supposed  that  the  legislature  of  1873  in- 
tended to  include  branches,  or  lateral  ad- 
ditions, that  might  be  made  or  become  the 
properly  of  the  Philadelphia,  Wilmington  & 
Baltimore  Railroad  Company  (none  had  been 
made  or  acquired  at  that  time)  and  treat  them 
as  coming  within  the  commutation  provision? 
We  think  not."  Herberts.  Baltimore,  etc.,  R. 
Co.,  8  Houst.  (Del.)  130. 

A  statute  provided  that  the  salaries  and  ex- 
penses of  the  board  of  railroad  commissioners 
should  be  borne  by  the  several  railroad  com- 
panies, according  to  their  means,  to  be  appor- 
tioned in  proportion  to  the  length  of  the  main 
track  or  tracks  of  the  roads.  It  was  held  that 
the  length  of  the  main  track  or  tracks  meant 
the  distance  between  two  points;  that  is  to 
say,  the  length  of  the  way,  and  not  the  com- 
bined length  of  its  parallel  tracks.  People  v. 
Chapin,  106  N.  Y.  265.  The  court  said.  "  It  ts 
argued  that  the  use  of  the  terms  '  main  track 
or  tracks  '  indicates  a  different  intent,  and  that 
if  it  had  been  intended  that  only  a  single  track 
should  be  measured,  the  term  '  main_  track  ' 
would  have  been  used.  We  do  not  think  this 
argument  by  any  means  conclusive." 

1.  Leprosy.  —  For  the  meaning  of  the  term 
leprosy  as  used  in  the  Louisiana  Codes  of  1808 
and  1825,  see  Walker  v.  Ferriere,  6  La.  Ann. 
278. 

2.  Lesion  -  Civil  Law.  —  In  Coles  v.  Perry,  7 
Tex.  134,  it  was  said:  "  In  the  common-law 
authors,  gross  inadequacy  of  price  is  treated 
as  conclusive  evidence  of  fraud,  while  in  that 
system  of  jurisprudence  by  which  this  contract 
is  question  is  to  be  adjudicated,  to  it  is  applied 
the  term  lesion,  indicating  the  loss  which  has 
been  sustained  by  the  failure  to  have  received 
the  just  price.  And  lesion  is  said  10  supervene 
when  the  price  is  less  than  half  the  true  value, 
when  it  is  called  lesion  inorme;  and  where 
greatly  less  than  half,  then  it  is  Inormisima. 
But  in  neither  case  is  a  want  of  the  just  price 
any  evidence  of  fiaud;  but  the  contract  will 
be  rescinded  unless  the  just  price  be  paid.  We 
see  no  rule  in  the  authoiities  in  either  system 
of  jurisprudence,  either  that  of  the  common 
'aw  or  thatof  the  civil  lawof  Spain,  which,  by 
reason  of  lesion  in  the  one,  or  fraud  in  the 
other,  induced  by  the  grossly  inadequate  price, 
will  convert  a  contract  or  agreement  of  one 
character  or  description  into  that  of  another.' 
See  also  the  title  Fraudulent  Sales  and  Con- 
veyances, vol.  14,  P-  2I°- 

3.  Century  Dictionary. 
More  or  Less.  —  See  More  or  Less. 


Less  than,  in  the  Sense  of  Not  Exceeding.  —  See 

Garny  v.  Harris,  7  Exch.  594. 

Less  than  —  None.  —  In  Jervis  v.  Tomkinscn, 
1  H.  &  N.  195,  the  defendants  had  covenanted 
with  the  plaintiffs  that  they  would,  eveiy  year 
during  the  term  of  their  leave,  get  and  raise 
from  a  mine  which  was  the  subject  of  the 
lease  a  certain  amount  of  rock  salt,  and  in 
case  of  a  default  would,  at  the  expiration  of 
the  year,  pay  to  the  plaintiffs  so  much  a  ton 
for  every  ion  by  which  the  quantity  was  less 
than  this  amount.  It  was  held  that  this  ap 
plied  to  a  case  where  no  salt  at  all  was  taken 
from  the  mine. 

Not  Less  than  Fifty  Dollars.  —  A  liquor  act 
provided  that  a  party  convicted  of  selling 
liquor  contrary  to  the  statute  should  be  liable 
to  a  penalty  of  not  less  than  fifty  dollars  for 
the  first  offense  and  not  less  than  one  hundred 
dollars  for  the  second  offense.  Itwas^held 
that  "  not  less  than  fifty  dollars"  and  "  not 
less  than  one  hundred  dollars  "  in  this  statute 
should  be  construed  as  fifty  dollars  and  no  less 
and  one  hundred  dollars  and  no  less,  and  a 
summary  conviction  for  the  first  offense  under 
the  act  was  quashed  because  the  penalty  im- 
posed was  seventy-five  dollars.  Reg.  v.  Smiih, 
16  Ont.  454.  See  generally  the  title  Fines  and 
Penalties,  vol.  13,  p.  52- 

Less  than  a  Ferfect  Title. —  In  Wcoddy  v. 
Old  Dominion  Ins.  Co.,  31  Gratt.  (Va.)  375,  it 
was  said:  "  The  word  less  is  a  term  denoting 
quantity;  an  estate  or  interest  '  less  than  a 
perfect  title  '  may  therefoie  mean  one  that  is 
iimited  in  its  extent  and  duration  — as  an 
estate  for  life,  for  years,  or  at  will  —  less  than 
an  estate  in  fee  simple,  or  than  one  of  unlim- 
ited duration."    Seegenerally  the  title  Vendor 

AND  PURCHASER. 

Less  or  Except  "Widow's  Dower.  —  Under  a 
petition  filed  by  an  administrator,  asking  a  sale 
of  lands  for  equitable  division  among  the  heirs, 
and  describing  them  by  their  gov  ernment  num- 
bers, followed  by  the  words:  "  Containing  in 
all  five  hundred  and  ninety-six  acres,  more  or 
less,  less  or  except  the  widow's  dower,  de- 
scribed as  follows,"  describing  two  hundred 
acres  of  the  same  land,  which  had  been  allot- 
ted to  the  widow  as  dower,  it  was  held  that 
only  the  widow's  life  estate  or  dower  interest 
in  the  two  hundred  acres,  and  not  the  absolute 
estate,  was  excepted.  Austin  v.  Willis,  90  Ala. 
421,  where  the  court  defined  less  to  mean  "  lit- 
erally taking  from;  taking  a  smaller  number 
or  quantity  or  interest  from  a  larger;  the  pro- 
cess of  subtracting  or  withdrawing." 

4.  Lessen.  —  A  Michigan  statute  provided: 
"  No  railroad  corporation  created  in  this  state 
shall  be  suffered  to  lessen,  or  directly  or  in- 
directly abridge,  their  common-law  liability  as 
such  common  carriers."  In  Feize  w.  Michigan 
Cent.  R.  Co.,  62  Mich.  2,  the  court  said: 
"  The  inhibition  contained  in  this  section  was 
intended  to  prevent  corporations,  by  their  own 
ex  parte  act,  by  way  of  notice  or  otherwise,  to 
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Definitions. 


LESSEES  —  LESSORS.  (See  the  titles  Landlord  and  Tenant,  ante,  p.  149 ; 
LEASES,  ante,  p.  593,  and  references  there  given.)  —  See  note  1. 

LET.  (See  also  the  titles  Landlord  and  Tenant,  ante,  p.  149;  Leases, 
ante,  p.  593  )  —  See  note  2. 


limit  or  abridge  their  common-law  liability. 
*  *  *  The  words  '  to  change  or  limit  '  and 
'  to  lessen  or  abridge  '  are  expressions  of  sim- 
ilar import." 

1.  Lessor.  —  In  a  suit  upon  a  lease  made  by 
"A  as  agent  for  B,"  the  latter  is  properly  de- 
scribed as  the  lessor.  Devol  v.  Halslead,  16 
Ind.  288. 

Lessees  —  Grantees.  —  That  the  term  lessees 
does  not  include  grantees,  see  Maryland  Coal 
Co.  v.  Cumberland,  etc.,  R  Co.,  41  Md.  343. 

Underlessee  Synonymous  with  Undertenant.  — 
University  Pub.  Co.  v.  Piffet,  34  La.  Ann  602. 

Assignee  of  Lease  Included  in  the  Term  Lessee. 
—  Cronin  v.  Rogers,  1  Cab.  &  El.  348. 

Lessee  of  Railroad.  —  A  statute  required  rail- 
roads to  fence,  and  made  the  corporation  liable 
for  all  damages  to  cattle  arising  from  failure 
to  fence.  An  amendment  extended  this  liabil- 
ity to  lessees  of  any  railroad.  The  defendant 
was  running  a  railroad  belonging  to  another 
corporation,  and  using  it  for  the  ordinary  pur- 
poses of  a  railroad  for  its  own  benefit,  under 
and  by  virtue  of  a  written  agreement  with  the 
owners  and  for  a  period  of  time  fixed  by  the 
terms  of  a  lease  made  to  another  corporation 
and  assigned  to  the  defendant,  which  agreed 
to  pay  the  rent  reset  ved  in  such  lease.  It  was 
held  that  the  defendant  was  the  lessee  of  such 
road  within  the  meaning  of  the  act.  Burch- 
lield  v.  Northern  Cent.  R.  Co.,  57  Barb.  (N.  Y.) 
589. 

2.  Let  in  the  Sense  of  Allow  or  Permit.  —  An 

executory  contract  provided  that  the  purchaser 
was  "  to  let  said  Thompson  have  all  the  tim- 
ber on  said  land."  It  was  held  that  the  words 
"  to  let  "  clearly  meant  "to  allow,"  "to  per- 
mit."   Eberts  v.  Thompson,  113  Pa.  St.  28. 

Same  —  Guaranty.  —  G.  sent  to  D.  a  let  ter  say- 
ing: "  Please  let  Mr.  S.  and  family  have 
whatever  they  may  want  for  1  heir  support,  and 
I  will  repay  you  for  the  same."  U  was  held 
that  this  did  not  authorize  D.  to  procure  a 
physician  to  attend  S.'s  family.  The  court 
said:  "  The  written  authority  provided  that 
Dabney  should  let  the  Seth  family  have  what- 
ever they  might  want  for  their  support.  Now 
the  word  let,  thus  used,  ordinarily  means  to 
grant  possession,  to  give,  to  furnish,  etc.  If 
A  says  to  B,  '  Please  let  C  have  a  horse,  and  I 
will  pay  for  it,'  the  common  understanding  of 
the  language  would  be  that  B  was  to  furnish 
one  of  his  own  horses,  or  a  horse  in  his  pos- 
session, to  C,  and  not  that  B  should  sell  his 
horse  to  C  and  that  B  should  charge  and  col- 
lect of  A  the  value  thereof."  Grant  v.  Dabney, 
19  Kan.  388. 

Let  in  the  Sense  of  Demise  —  In  a  lease  the 
same  effect  has  been  given  to  the  word  let  as 
to  the  word  "  demise."  Hart  v.  Windsor,  13 
L.  J.  Exch.  129;  Mostyn  v.  West  Mostvn  Coal, 
etc.,  Co.,  45  L.  J.  C.  PI.  405. 

"  Now  the  word  let,  in  the  lease  before  us, 
implying,  according  to  Johnson's  Dictionary, 
concession,  and  also  a  grant  to  a  tenant,  is  the 
proper  equivalentof  the  word  concessi  or  demist; 
the  English  word  '  demise,'  though  improperly 


used  as  a  synonym,  strictly  denoting  a  posthu- 
mous grant  and  no  more."  Hemphill  v.  Eck- 
feldt,  5  Whart.  (Pa.)  278. 

Same  —  Covenant  for  Quiet  Enjoyment.  —  "  It 
is  clear  that  from  the  word  'demise,'  in  a  lease 
under  seal,  the  law  implies  a  covenant  —  in  a 
lease  not  under  seal,  a  contract —  for  title  to 
the  estate  merely;  that  is,  for  quiet  enjoyment 
against  the  lessor  and  all  that  come  in  under 
him  by  title,  and  against  others  claiming  by 
title  paramount  during  the  term;  and  the  word 
let,  or  any  equivalent  words  *  *  *  which 
constitute  a  lease,  have  no  doubt  the  same 
effect,  but  not  more."  Hart  v.  Windsor,  12 
M.  &  W.  85,  quotedin  Foster  v.  Peyser,  9  Cush. 
(Mass.)  246. 

But  in  Messent  v.  Reynolds,  3  C.  B.  201,  54 
E.  C.  L.  201,  Cresswell,  J.,  said:  "  The  plain- 
tiff declares  for  a  breach  of  the  defendant's 
promise  that  he  should  have  quiet  enjoyment 
of  the  premises  demised  to  him.  There  is  no 
evidence  of  an  express  contract  for  quiet  en- 
joyment, but  it  is  said  that  the  law  will  imply 
it  from  the  agreement  set  out.  That  is  an 
agreement  to  let  for  a  certain  term,  subject  to 
the  same  conditions  as  are  mentioned  in  a 
former  agreement,  between  the  defendant  and 
Flight.  But  how  can  we  imply  any  such  con- 
tract from  an  agreement  subject  to  conditions 
that  are  not  set  out?  Even  assuming  that  the 
word  let  in  an  agreement  is  equivalent  to  'de- 
mise '  in  a  lease  under  seal  (which  I  am  not  pre- 
pared to  admit),  that  would  only  raise  an 
implied  covenant,  coextensive,  according  to 
Adams  v.  Gibney,  6  Bing.  656,  19  E.  C.  L.  194, 
only  with  the  estate  out  of  which  the  lease  is 
granted." 

Let  Imports  Lease.  —  The  owner  of  land  agreed 
to  let  a  dwelling  house  to  his  creditor  for  the 
term  of  one  year,  and  until  he  paid  a  mortgage 
which  the  creditor  held  against  him.  It  was 
held  that  the  relation  of  landlord  and  tenant 
existed.  The  couit  said:  "The  term  let  is 
employed,  which  may,  and  when  used  in  the 
connection  here  found  otdinarily  does,  denote 
a  leasing  of  the  premises."  Hunt  v.  Corn- 
stock,  15  Wend.  (N.  Y.)  667. 

Letting  Firewood.  ■ —  "  The  defendant  lets  and 
leases  to  the  plaintiff  as  much  firewood  as  she 
wants,  to  be  taken  from  a  certain  piece  of 
land,  and  she  is  to  hold  '  the  premises  '  with- 
out hindrance,  and  this  is  done  by  an  instru- 
ment under  seal.  What  was  the  intention  of 
the  parties  is  vetv  obvious.  It  is  as  plain  that 
the  defendant  agreed  that  the  plaintiff  should 
have  from  the  hundred  acres  as  much  firewood 
as  she  should  desire,  as  if  these  expressions 
had  been  used.  It  is  equally  clear  that  he  has 
agreed  to  provide  her  with  oxen  to  haul  her 
firewood  and  do  all  her  other  ox  work.  It  is 
true  that  he  lets  and  leases  the  firewood,  and 
lets  and  leases  the  oxen,  and  that  he  has  not 
used  the  very  best  and  most  appropriate 
language  to  express  his  meaning.  A  person 
of  more  education  would  probably  have  used 
different  and  better  terms  than  these.  But  it 
is  a  question  of  intent  and  meaning,  and  not 
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LETTER  BOOK.  —  See  the  titles  Documentary  Evidence,  vol.  g,  p.  898  ; 
Secondary  Evidence. 

LETTER  BOX.  —  See  note  1. 

LETTER  OF  ADMINISTRATION.  —  See  Probate  and  LETTERS  01 
Administration. 

LETTER  OF  ADVICE.  —  See  the  title  BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY Notes,  vol.  4,  p.  65. 

LETTER  OF  ATTORNEY.  (See  also  the  titles  Forgery,  vol.  13,  p.  1101  ; 
Power  of  Attorney.)  —  See  note  2. 

LETTER  OF  CREDENCE.  —  See  the  titles  INTERNATIONAL  LAW,  vol.  16, 
p.  1 121;  Ministers  and  Ambassadors. 

LETTER  OF  RECOMMENDATION.  —  See  note  3. 


of  style,  which  we  are  to  determine.  And  the 
meaning  we  think  so  plain  lhat  discussing 
the  language  and  weighing  it  further  would 
tend  as  much  \o  obscure  as  10  illustrate  it." 
Lovering  v.  Lowering,  13  N.  H.  520. 

Let  in  the  Sense  of  Hiring.  —  It  was  alleged 
that  the  plaintiff  let  the  defendant  have  the  use 
of  his  mate.  The  court  said:  "  The  fourth 
count,  in  averring  the  biilment,  simply  avers 
that '  plaintiff  let  defendant  have  the  use,'  etc. 
The  word  let  as  here  used,  taking  into  consid- 
eration the  entire  context  of  the  count,  upon 
the  familiar  principle  lhat  pleadings  must  be 
construed  most  strongly  against  the  pleader, 
must  be  construed  to  mean'  to  lease;  to  grant 
the  use  and  possession  of  a  thing  for  compen- 
sation.' Bouv.  Law  Diet.,  p.  185.  So  then 
this  count  is  predicated  upon  a  hiring  of  the 
mare  by  the  plaintiff  to  the  defendant  for  a  re- 
ward." Cartlidge  v.  Slone,  (Ala.  1S99)  26  So. 
Rep.  gig. 

Letten  to  Freight.  —  "  It  is  true  that  in  an- 
other part  of  the  instrument  it  is  said  that  he 
has  letten  to  freight  (which  may  seem  to  import 
a  present  demist  orgrant,  and  not  a  mere  cove- 
nant) the  whole  schooner  for  the  voyage.  But 
this  language  is  qualified  by  what  succeeds. 
And  the  whole  schooner  is  not  let ;  for  there  is 
an  express  exception  of  the  cabin  and  certain 
portions  of  other  room  under  deck."  The 
Schooner  Volunteer,  1  Sumn.  (U.  S  )  567. 

Let  in  the  Sense  of  Exchange.  —  The  plaintiff 
in  a  justice's  court  alleged  that  he  let  the  de- 
fendant have  a  horse,  in  consideration  for 
which  the  defendant  let  him  have  another. 
Said  the  court  "  It  has  been  objected  that 
the  word  iff  imports  a  bailment.  *  *  *  In 
common  parlance  let  as  used  here  means  '  ex- 
change,' and  so  the  court  will  understand  it." 
King  v.  Fuller,  3  Cai.  (N.  Y.)  153. 

For  Let  in  the  Sense  of  Award,  as  to  let  a  con- 
tract after  proposals  have  been  received,  see 
Eppes  v.  Mississippi,  etc.,  R.  Co.,  35  Ala.  33. 


1.  Letter  Box.  —  A  statute  provided  that  serv- 
ice upon  an  attorney  at  his  office  during  his 
absence  might  be  made  by  leaving  the  paper 
in  a  conspicuous  place  in  such  office  or  by  de- 
positing it,  inclosed  in  a  sealed  wrapper  di- 
rected to  him,  in  his  letter  box.  It  was  held 
that  this  statute  was  sufficiently  complied  with 
by  dropping  the  paper  through  a  slit  or  open- 
ing for  letters  through  a  closed  door  of  the  at- 
torney's office.  Duval  v.  Busch,  (N.  Y.  City 
Ct.  Spec.  T.)  21  Abb.  N.  Cas.  (N.  Y.)  214. 

2.  Letter  of  Attorney.  —  In  Echols  v.  Cheney, 
28  Cal.  161,  it  was  said:  "  Escriche  defines  a 
letter  of  attorney  {procuration)  to  be  a  deed  by 
which  one  person  empowers  another  to  do 
some  particular  thing  in  the  name  of  the  con- 
stituent, and  the  same  authority  defines  an  at- 
torney in  fact  {procurador)  to  be  one  who,  by 
virtue  of  power  derived  from  another,  is 
authorized  to  pet  form  some  specified  act  in  the 
name  of  the  constituent  of  the  power." 

3.  Letter  of  Recommendation. — Where  an  action 
was  brought  against  certain  persons  for  giving 
a  commercial  letter  of  recommendation  with 
intention  to  defraud  and  deceive,  wherebv  the 
party  to  whom  the  letter  was  addressed  gave 
credit  and  sustained  a  loss,  it  was  held  that 
the  question  for  the  jury  ought  to  have  been 
whether  there  was  or  was  not  fraud  and  an  in- 
tention to  deceive  in  giving  the  letter.  Lord 
v.  Goddard,  13  How.  (U.  S.)  198.  See  also 
Haycraft  v.  Creasy,  2  East  92;  Young  v. 
Covell,  8  Johns.  (N.  Y.)  23.  See  generally  the 
titles  Fraud  and  Deceit,  vol.  14,  p.  12;  Guar- 
anty, vol  14,  p.  1 127. 

Letter  of  Recommendation  Distinguished  from 
Clearance  Card.  —  See  Cleveland,  etc.,  R.  Co. 
v.  Jenkins,  174  111.  398.  See  also  McDonald 
v.  Illinois  Cent.  R.  Co.,  187  111.  529;  Slater  v. 
Jewett,  85  N.  Y.  61.  5  Am.  &  Eng.  R.  Cas. 
'515;  Smith  -'.  Potter,  46  Mich.  258.  And  see 
generally  the  titles  Master  and  Servant; 
Railroads. 
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I.  Definition,  829. 
II.  Property  in  Letters,  829. 

III.  Injunction  Against  Publishing  or  Opening,  830. 

IV.  Will,  830. 

CROSS-REFERENCES. 

As  to  Particular  Letters  see  LETTER  OE  ATTORNEY,  ante,  p.  828;  LETTER 
OF  CREDENCE,  ante,  p.  828;  LETTERS  OF  MARQUE  AND  RE- 
PRISAL post,  p.  837;  LETTER  OF  RECOMMENDATION,  ante, 
p  828;  and  the  following  titles:  DECO  Y  LE TTERS,  vol.  9,  p.  15;  LETTERS 
OF  CREDLT,  post,  p.  831 ;  PO IV ER  OF  A  TTORNEY;  PROF  A  TE  AND 
LETTERS  OF  ADMLNLSTRA  TLON. 

For  other  matters  of  SUBSTANTIVE  Law  and  EVIDENCE  related  to  this  subject,  see 
ADDRESS  OF  LETTERS,  vol.  1,  p.  609;  WL THOU T  PREJUDICE; 
and  the  following  titles:  CONTRACTS,  vol.  7,  p.  125;  COPYRIGHT,  vol. 
7,  p.  508;  DEPOSLTLONS,  vol.  9,  p.  298;  DOCUMENTARY  EVL- 
DENCE,  vol.  9,  p.  877;  EMBEZZLEMENT,  vol.  10,  p.  1036;  EVL- 
DENCE,  vol.  11,  p.  484;  FALSE  PRETENSES  AND  CHEATS,  vol.  12, 
p.  792;  FORGERY,  vol.  13,  p.  1081;  LARCENY,  ante,  p.  456;  LOST 
PAPERS  AND  RECORDS;  POSTAL  LAWS;  PRESUME TLONS ; 
PRODUCTLON  OF  DOCUMENTS;  RECORDS;  RES  GESTAE; 
SALES;  SECONDARY  EVLDENCE;  WLTNESSES. 

I.  DEFINITION.  —  A  letter  is  an  epistle ;  a  dispatch ;  a  written  message, 
usually  on  paper  folded  and  sealed.1 

II.  Property  in  Letters.  —  The  writer  of  a  letter  has  a  right  of  property 
in  the  letter,  superior  to  that  of  the  party  to  whom  the  letter  is  sent.2  The 

though  it  was  not  sealed.  A  seal  was  not 
necessary  to  conslilute  it  a  letter  or  to  make  it 
chargeable  with  postage." 

Letter  and  Packet  Distinguished.  —  In  D wight 
v.  Brewster,  i  Pick.  (Mass.)  56,  it  was  said: 
"A  letter  is  a  message  in  writing;  a  packet  is 
two  or  more  letters  under  one  cover.  The 
merely  covering  a  parcel  of  gloves,  silk  hose, 
or  other  merchandise  with  paper,  and  direct- 
ing it  to  the  person  to  whom  it  is  sent,  would 
not  make  such  a  parcel  a  letter;  nor  is  there 
any  difference  between  such  a  parcel  and  one 
containing  banknotes."  See  also  Chouteau  v. 
Steamboat  St.  Anthony,  11  Mo.  230. 

Circulars. —  An  Act  of  Congress  made  it  a 
penal  offense  for  a  congressman  unlawfully  to 
ftank  letters.  It  was  held  that  this  statute  did 
not  apply  to  the  franking  of  envelopes  which 
were  used  for  transmitting  printed  circulars 
through  the  mails.    Dewees's  Case,  Chase  (U. 

s.)  531. 

But  in  the  "  Louisiana  Lottery  Cases,  20 
Fed.  Rep.  629,  it  was  said  that  a  sealed  circu- 
lar is  for  all  purposes  affecting  the  postal  laws 
a  letter. 

Envelope.  —  The  word  "  letter  "  will  include 
the  envelope  in  which  it  is  sent,  as  in  a  notice 
to  produce  a  certain  letter.  U.  S.  v.  Duff,  iq 
Blatchf.  (U.  S.)  10. 

2.  Property  of  Writer.  —  Pope  v.  Curl,  2  Aik. 
342;  Thompson  v.  Stanhope,  Ambl.  737;  Gee 
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1.  Letter.  —  Bouv.  L,  Diet.  See  also  U.  S. 
v.  Bromley,  12  How.  (U.  S.)  97. 

A  letter  is  defined  as  a  written  or  printed 
message.  U.  S.  v.  Britton,  17  Fed.  Rep. 
732 

Writing.  —  "A  letter  is  certainly  a  writing. 
If  addressed  by  one  person  to  another,  while 
we  may  call  it  a  letter,  it  is  also  a  writing, 
whether  the  characters  are  made  with  a  pen  or 
by  type,  or  in  any  other  similar  manner."  U. 
S.  v.  Gaylord,  17  Fed.  Rep.  441.  See  also 
Writing. 

But  in  (J.  S.  v.  Chase,  135  U.  S.  258,  it  was 
said:  "  Neither  in  legislative  enactments  nor 
in  common  intercourse  are  the  two  terms 
'letter  '  and  '  writing  '  equivalent  expressions. 
When  in  ordinary  intercourse  men  speak  of 
mailing  a  'letter  '  or  receiving  by  mail  a  '  let- 
ter,' they  do  not  say  mail  a  '  writing  '  or  re- 
ceive by  mail  a  '  writing.'  In  law  the  term 
'  writing  '  is  much  more  frequently  used  to 
denote  legal  instruments,  such  as  deeds,  agree- 
ments, memoranda,  bonds  and  notes,  etc." 
This  case  arose  under  the  statute  against  send- 
ing obscene  letters  through  the  mails.  See 
also  U.  S.  Huggett,  40  Fed.  Rep.  642,  and 
the  title  Postal  Laws. 

Seal.  —  In  U.  S.  v.  Bromley,  12  How.  (U.  S) 
97,  ii  was  said:  "  The  letter,  or  order  as  it  is 
called  by  some  of  the  witnesses,  was  folded  in 
the  form  of  a  letter  and  directed  as  such, 
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recipient  of  a  private  letter  sent  without  any  reservation,  express  or  implied, 
is  invested  with  the  general  property  in  such  letter,  qualified  only  by  the  inci- 
dental right  of  the  author  to  publish  it  or  to  prevent  its  publication  by  the 
recipient  or  any  other  person.  The  general  property  implies  the  right  in  the 
recipient  to  keep  the  letter  or  destroy  it,  or  to  dispose  of  it  in  any  other  way 
than  by  publication.1  The  author  is  not  entitled  to  reclaim  it,  nor  is  the 
receiver  bound  to  keep  it  for  his  inspection  or  transcription.2 

III.  Injunction  Against  Publishing  oe  Opening.  —  The  author  of  a  letter 
has  such  property  in  it  that  he  may  by  injunction  restrain  its  publication  by 
the  receiver  or  by  a  stranger,  without  regard  to  any  literary  value  which  it 
may  possess,  and  though  it  may  be  a  mere  private  letter  of  friendship  or  on 
business.3    So  an  injunction  may  be  granted  to  restrain  the  opening  of  letters. 

IV.  Will.  —  A  will  may  be  in  the  form  of  a  letter  where  it  appears  that  the 
decedent  intended  a  final  disposition  of  his  property  by  the  letter.5 


v.  Pritchard,  2  Swanst.  402.  See  also  Howard 
v.  Gunn,  32  Beav.  462;  Hopkinson  v.  Burgh- 
ley,  36  L.  J.  Ch.  504,  L.  R.  2  Ch.  447;  Perceval 
v.  Phipps,  2  Ves.  &  B.  19;  In  re  Wheatcroft,  6 
Ch.  D.  97,  46  L.  J.  Ch.  669,  26  W.  R.  69:  Loog 
v.  Bean,  26  Ch.  D.  306,  53  L.  J.  Ch.  1128,  51  L. 
T.  N.  S.  442,  32  W.  R.  994. 

Parting  with  the  possession  of  the  paper 
upon  which  a  letter  is  written,  and  the  com- 
munication of  its  contents  to  the  receiver,  con- 
stitute no  surrender  or  dedication  of  the 
author's  property,  any  more  than  the  giving  of 
a  copy  would  be  a  surrender  in  the  case  of  any 
other  literary  production.  Bartlette  v,  Crit- 
tenden, 4  McLean  (U.  S.)  300.  See  also  Wat- 
son v.  McLean,  El.  Bl.  &  El.  77,  96  E.  C.  L.  77. 

The  person  who  writes  a  letter  has  a  right 
to  control  its  use.  as  it  is  his  property.  U.  S. 
v.  Tanner,  6  McLean  (U.  S.)  128. 

The  author  of  letters,  or  his  representative, 
whether  they  are  literary  compositions  or 
familiar  letters,  or  letters  of  business,  pos- 
sesses the  sole  and  exclusive  right  of  publish- 
ing them;  and  they  cannot  be  published 
without  his  consent  by  the  person  to  whom 
they  are  addressed,  or  by  any  other.  Woolsey 
v.  Judd,  4  Duer  (N.  Y.)  379. 

Contract  of  Sale.  —  The  receiver  of  private 
letters  cannot  make  them  the  subject  o(  sale 
without  the  writer's  consent.  Therefore  a 
contract  to  sell  letters  written  to  another  per- 
son who  advertised  remedies  for  diseases,  the 
purchaser  intending  to  send  an  advertisement 
to  the  writers,  is  contrary  to  good  morals,  and 
void.    Rice  v.  Williams,  32  Fed.  Rep.  437. 

Agent.  —  Where  the  solicitor  of  a  company 
wrote  a  letter  to  one  of  the  shareholders  relat- 
ing to  a  guaranty  not  to  part  with  his  shares 
for  a  limited  time,  it  was  held  that  such  letter 
was  the  property  of  the  company,  and  that  the 
writer  had  no  such  property  in  it  as  would 
authorize  him  to  have  the  publication  of  it  re- 
strained, although  he  swore  that  he  wrote  it 
in  his  private  capacity.  Howard  v.  Gunn,  32 
Beav. 462 

Right  to  Take  from  Post  Office. —  If  a  letter 
written  to  a  certain  individual  is  intended  for 
the  person  to  whom  it  is  directed,  and  also  for 
another  person,  and  such  other  person  is 
authorized  by  the  writer  to  take  the  letter  out 
of  the  post  office  and  read  if,  there  is  no  viola- 
tion of  the  postal  laws  by  his  so  taking  out 
and  reading  the  letter.  U.  S.  v.  Tanner,  6 
McLean  (U.  S.)  128.  See  also  Stapleton  v. 
Foreign  Vineyard  Assoc.,  12  W.  R.  976,  1.1  L. 


T.  N.  S.  77.    And  see  generally  the  title  Postal 

Laws. 

Bight  of  Inspection.  —  In  a  proper  case  the 
court  may  direct  that  original  letters  written 
by  the  plaintiff  to  the  defendant  and  received 
by  him,  of  which  the  plaintiff  neglected  tokeep 
copies,  be  submitted  to  the  plaintiff  for  inspec- 
tion and  taking  copies,  it  being  established  to 
the  satisfaction  of  the  court  that  an  inspection 
of  such  letters  is  necessary  to  enable  the  plain- 
tiff to  prepare  his  statement.  Simmons  v. 
Hoffman,  6  Pa.  Dist.  218. 

1.  Property  of  Beceiver  in  Letter.  —  Hopktnson 
v.  Burghley,  L.  R.  2  Ch.  447;  Grigsby  v. 
Breckinridge,  2  Bush  (Ky.)  484-  See  also 
Dock  v.  Dock,  180  Pa.  St.  14. 

2.  Grigsby  v.  Breckinridge,  2  Bush  (Ky.)  481. 

3.  Injunction.  —  Granard  v.  Dunkin,  1  Ball. 
&  B.  207;  Thompson  v.  Stanhope,  Ambl.  737: 
Gee  v.  Pritchard,  2  Swanst.  4°3:  P°Pe  v-  Curl- 
2  Atk.  342;  Howard  v.  Gunn,  32  Beav.  462; 
Palin  v.  Gathercole,  1  Coll.  Ch.  Cas.  565; 
Laboucheie  v.  Hess,  77  L.  T.  N.  S.  559;  An- 
drew v.  Raeburn,  31  L.  T.  N.  S.  73.  22  W.  R. 
564,  L.  R.  9  Ch.  522;  Perceval  v.  Phipps,  2 
Ves.  &  B.  19;  Thompson  v.  Stanhope,  Ambl. 
737;  Grigsby  v.  Breckinridge,  2  Bush  (Ky.)  4 
8o-  Denis  v.  Leclerc,  1  Mart.  (La.)  297,  5  Am. 
Dec  712;  Eyre  v.  Higbee,  35  Barb.  (N.  Y.)  502, 
22  How.  Pr.  (N.  Y.)  198;  Woolsey  v.  Judd,  4 
Duer  (N.  Y.)  379-  .  ,  . 

The  writer  of  a  letter  is  entitled  to  an  in- 
junction to  restrain  the  improper  use  of  the 
letter  by  the  person  to  whom  it  is  directed. 
U  S.  v.  Tanner,  6  McLean  (U.  S.)  128. 

4.  Pope  v.  Curl,  2  Atk.  342;  Perceval  v. 
Phipps,  2  Ves.  &  B.  19;  Woolsey  v.  Judd.  (N. 
Y.  Super.  Cl.)  11  How.  Pr.  (N.  Y.)  49.  4  Duer 
(N.  Y.)  379;  Wetmore  v.  Scovell,  3  Edw.  (N. 

5.5 Letters  as  Wills.  —  In  Goods  of  Thorne,  4 
Sw.  &  Tr.  36,  12  L.  T.  N.  S.  639;  In  Goods  of 
Spratt,  75  L.  T.  N.  S.  518;  Alston  v.  Davis,  118 
N  Car.  202-  Knowles's  Estate,  8  Pa.  Dis.  153; 
Jones  v.  Irvin,  4  Va.  L.  Reg.  525.  See  also 
Strauss  v.  Schmidt.  3  Phi".  Ecc-  2°9:  Parsons 
v  Lanoe,  I  Ves.  189;  Roberts  v.  Roberts,  5  L. 
T  N  S.  68g;  In  Goods  of  Dobson,  13  L.  T.  N. 
S.  758-  In  Goods  of  Martin,  17  L.  T.  N.  S.  32; 
In  Goods  of  Porter,  21  L.  T.  N.  S.  680,  In 
Goods  of  Robinson,  23  L.  T.  N.  S.  397,  In 
Goods  of  Hugo,  36  L.  T.  N.  S.  518;  Lmd^y 
v.  Lindsay,  L.  R.  2  P.  &  D.  459".  ln  Good^  ?f 
Winn,  2  Sw.  &  Tr.  147-  And  see  the  title 
Wills. 
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LETTERS  OF  CREDIT. 


By  Joseph  Walker  Magrath. 

I.  Definition  and  Nature,  831. 

1.  Definition,  831. 

2.  An  Absolute  Undertaking,  832. 

3.  Not  a  Negotiable  Instrument,  832. 

4.  Distinguished  from  Bill  of  Exchange,  832. 

5.  Distinguished  from  Guaranty,  832. 

II.  Consideration,  833. 

III.  Construction  and  Effect,  833. 

1.  In  General,  833. 

2.  What  law  Governs,  833. 

3.  Who  May  Make  Advajices  or  Give  Credit,  833. 

a.  In  the  Case  of  a  General  letter  of  Credit,  833. 
/>.  /;/  the  Case  of  a  Special  Letter  of  Credit,  834. 

4.  Advances  or  Credit  Must  Be  on  Faith  of  Letter,  834. 

5.  Privity  Between  Person  Acting  on  Faith  of  Letter  and  Writer,  835. 

6.  Amount  to  Which  Advances  May  Be  Made  or  Credit  Given,  835. 

7.  Drafts  Must  Be  Taken  for  a  Valuable  Consideration,  836. 

8.  Notice  Not  Necessary,  836. 

9.  Effect  of  Revocation,  836. 

10.  Liability  of  Writer  upon  Noncompliance  of  Addressee,  836. 

IV.  Limitation  of  Actions  for  Advances,  836. 


I,  Definition  and  Nature  —  1.  Definition.  —  A  letter  of  credit  (sometimes 
called  a  bill  of  credit)  is  an  open  letter  of  request,  whereby  one  person  (usually 
a  merchant  or  a  banker)  requests  some  other  person  or  persons  to  advance 
moneys  or  give  credit  to  a  third  person,  named  therein,  for  a  certain  amount, 
and  promises  that  he  will  repay  the  same  to  the  person  advancing  the  same, 
or  accept  bills  drawn  upon  himself  for  the  like  amount.1 


1.  Definition.  —  Story  on  Bills  of  Exchange 
(4th  ed.),  §  459;  Chalmers  on  Bills  of  Ex- 
change (5th  ed.),  181;  Daniel  on  Negotiable 
Instruments  (4th  ed  ),  §  1790;  Johannessen  v. 
Munroe,  84  Hun  (N.  Y.)  594,  citing  13  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed  )  237.  See  also 
Lafargue  v  Harrison,  70  Cal.  380,  59  Am. 
Rep.  416;  Regis  v.  Hebert,  16  La.  Ann.  224; 
Mechanics'  Bank  -'.  New  York,  etc.,  R.  Co  , 
13  N.  Y.  599. 

Letter  of  Credit  Only  an  Authority  to  Create  a 
Debt.  —  A  letter  of  credit  given  by  the  writer 
of  the  letter  on  himself,  as  an  accommodation, 
does  not  create  any  debt  or  contract  between 
the  immediate  parties  to  it,  for  the  payment  of 
a  sum  of  money  direct;  but  is  only  an  au- 
thority to  create  a  debt  by  a  draft  on  the  party 
giving  it,  and  an  engagement  on  his  part  to 
accept  and  pay  such  draft.  The  latter  stands 
in  the  character  of  surety  or  guarantor  for  the 
payment  of  drafts  to  the  extent  of  the  credit 
given,  if  the  former  chooses  to  avail  himself 
of  it.  If  the  person  receiving  the  letter  of 
credit  declines  to  avail  himself  of  it,  this  will  be 
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a  waiver  and  abandonment  of  the  creditgiven. 
Lienow  v.  Pitcairn,  2  Paine  (U.  S.)  517. 

"Circular  Notes"  are  a  species  of  letters  of 
credit  which  are  now  used  extensively  both  in 
this  country  and  in  Europe,  but  by  travelers 
almost  exclusively.  They  are  generally,  but 
not  always,  for  specific  sums,  and  are  in  fact 
letters  of  credit,  which  a  banking  house  gives 
to  a  traveler,  and  which  are  made  available 
on  presentation  to  any  of  the  agents  or  cor- 
respondents of  the  house  in  a  long  list  of 
places,  the  names  both  of  the  places  and  of 
the  agents  in  them  being  usually  stated  in  the 
instrument  itself.  A  principal  object  of  this 
is  to  enable  a  traveler  to  supply  himself  wilh 
funds  frequently  and  at  various  points,  and 
thus  to  prevent  the  necessiiy  of  carrying  with 
him  large  sums  of  money,  or  depositing  '.hem 
at  the  principal  centres  of  business  along  his 
route.  These  are  usually  transferable  bv  in- 
dorsement, and  are  perhaps  more  like  bills  cf 
exchange  than  ordinary  letters  of  credit,  but 
are  not  the  same,  nor  would  they  be  in  all 
respects  governed  by  the  law  of  negotiable 
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LETTERS  OF  CREDIT.      Distinguished  from  Guaranty. 


General  and  Special  Letters.  —  It  is  called  a  general  letter  of  credit,  when  it  is 
addressed  to  all  merchants,  or  other  persons  in  general,  requesting  such 
advance  to  a  third  person;  and  it  is  called  a  special  letter  of  credit,  when  it 
is  addressed  to  a  particular  person  by  name,  requesting  him  to  make  such 
advance  to  a  third  person.1 

Letter  to  Person  in  Whose  Favor  It  Is  Written.  —  A  letter  of  credit  is  also  frequently 
in  the  form  of  a  letter  directly  to  the  person  whom  the  writer  authorizes  to 
obtain  advances  or  credit  on  his  account.3 

2.  An  Absolute  Undertaking.  —  A  letter  of  credit  is  in  effect  an  absolute 
undertaking  to  pay  the  money  advanced,  or  the  amount  for  which  credit  is 
given,  upon  the  faith  of  the  instrument.3  Therefore,  a  letter  containing  an 
offer  to  become  bound  by  notes  is  not  a  letter  of  credit,4  nor  is  an  agreement 
between  two  parties  whereby  one  undertakes  to  guarantee  a  grocery  bill  of 
another,5  nor  a  certificate  of  stock.6 

3.  Not  a  Negotiable  Instrument.  —  Letters  of  credit  are  sometimes  classed 
with  negotiable  instruments,7  but  the  impropriety  of  this  classification  is  man- 
ifest when  their  true  nature  is  understood.8 

4.  Distinguished  from  Bill  of  Exchange.  —  A  letter  of  credit  is  not  a  bill  of 
exchange,  although  it  resembles  such  a  bill  in  some  respects.9  Thus,  it 
become!  a  constructive  transfer  of  funds  without  any  actual  transfer,  like  a 
bill  of  exchange.  But  it  differs  from  such  a  bill  in  that:  (a)  It  is  not  pay- 
able absolutely,  but  only  in  the  event  that  the  letter  bearer  may  use  it;  which 
is  optional  with  him.  (b)  It  is  not  necessarily  for  a  certain  amount,  (c)  It 
is  not  necessary  that  it  be  addressed  to  a  particular  person,  (d)  The  letter 
writer  in  many  cases  becomes  the  principal  and  only  debtor  for  the  advances, 
and  is  not  in  such  cases  at  all  like  the  drawer  of  a  bill.  And  (e)  he  is  never, 
like  the  drawer  of  a  bill,  entitled  to  immediate  notice  if  the  letter  is  not 
complied  with. '° 

5.  Distinguished  from  Guaranty.  —  A  letter  of  credit  is  an  original  and 

paper     2  Parsons  Notes  and  Bills  (2d  ed.)  109,  money  to  the  holder,  or  that  it  contains  any 

2  Daniel  Negot.  Inst.  (4th  ed.),  §  1796.  assurance  or  guaranty  addressed  to  the  dealer 

1  General  and  Special  Letters  of  Credit.  —  See  of  the  safety  of  the  transaction,  is 

citations  in  preceding  note  to  confound  plain  and  long-settled  distinc- 

2.  Letter  to  Person  in  Whose  Favor  It  Is  Writ-  tions.    Mechanics'  Bank  ».  New  York,  etc..  R. 

ten  —  S>e  Daniel  on  Negotiable  Instruments  Co.,  13  N.  Y.  599. 

(ith  ed  )  §  1790.  Classed  with  Negotiable  Instruments.  —  See 

3  An  Absolute  Undertaking.  —  Scribner  v.  Daniel  on  Negotiable  Instruments  (4th  ed.), 
Rutherford,  65  Iowa  551.  §  I7QO;  Russell  v.  Wiggin,  2  Story  (V  S.)  213. 

Instrument  Held  Not  a  Letter  of  Credit.  —  A         8.  Letters  of  Credit  Not  Negotiable  Instruments. 

letter  in  the  following  form:  "Chicago,  —  2  Ames  Cases  on  Bills  and  Notes  783.  See 
7-23-1880  Stale  National  Bank,  Lincoln,  also  Orr  v.  Union  Bank,  1  Macq.  H.  L.  513. 
Nebraska  Gentlemen :  —  Mr.  Dawson,  of  29  Eng  L.  &  Eq.  1;  Johannessen  v.  Munroe, 
Diwson  &  Young,  has  been  to  see  us,  and  has  84  Hun  (N.  Y.)  595;  Sollee  v.  Mengy,  1  Bailey- 
explained  their  business  to  our  satisfaction,  L.  (S.  Car.)  620. 

anl  we  wish  them  to  continue  with  us.  and         A  General  Letter  of  Credit  under  Seal  Is  Not  As- 

we  expect  to  take  care  of  ihem  and  pay  drafts  signable  so  as  to  enable  the  assignees  of  the 

as  heretofore     Respectf  ally,   William  Young  person  who  originally  gave  credit  on  the  face 

&  Co  "  is  not  a  letter  of  credit,  as  it  lacks  the  of  it  to  maintain  a  suit  in  their  own  names, 

usuai'formalities  and  indispensable  requisiies  Aldricks  v.  Iliggins,  16  S.  &  R.  (Pa.)  212. 
of  such  a  letter     State  Nat.  Bank  v.  Young,         9.  Letter  of  Credit  Not  a  Bill  of  Exchange.  —  2 

14  F=d   Rep  889  Parsons  on  Notes  and  Bills  (2d  ed.)  108. 

4  Letter  Containing  Offer  to  Become  Bound  by  10.  Particulars  Wherein  Letter  of  Credit  Differs 
Notes. —  Scribner  v.  Rutherford,  65  Iowa  551.  from  Bill  of  Exchange.  —  Daniel  on  Negotiable 

5  Agreement  to  Guarantee  a  Grocery  Bill.—  Instruments  (4th  ed  ),  §  1794-  _ 

Parlin  v  Hall.  2  N.  Dak.  473.  U.  A  Letter  of  Credit  Is  an  Original  Undertak- 

6  A  Certificate  of  Stock  does  not  partake  of  ing,  and  where  a  person  has  sold  goods  to  the 
the' nature  of  general  letters  of  credit,  for.  one  in  whose  favor  the  letter  is  drawn,  taking 
while  it  may  be  the  effect  of  a  stock  certificate  his  note  therefor,  the  undertaking  of  the  writer 
to  give  the  holder  a  credit,  its  terms  do  not  re-  of  the  letter  is  collateral  to  the  promise  of  the 
quest  invite  or  guarantee  it.  "  To  say  that.  vendee,  as  security,  and  is  not  liable  to  any 
like  a  letter  of  credit,  it  [a  stock  certificaiel  contingencies  except  that  of  gross  negligence 
contains  a  request,  express  or  implied,  ad-  in  secu. ing  the  debt  by  which  the  loss  may  be 
dressed  to  any  one  in  particular,  or  to  the  com-  thrown  upon  the  vendor.  Duval  v.  Trask,  12 
munitv  in  general,  to  deal  with  or  advance  Mass.  154. 
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Construction  and  Effect. 


absolute  undertaking,1  and  is  therefore  clearly  distinguishable  from  a  guaranty.3 

II.  Consideration.  —  In  order  to  charge  the  writer  of  a  letter  of  credit 
with  liability  thereon,  it  is  essential  to  prove  that  such  instrument  was  made 
for  a  consideration,  unless  such  liability  can  be  supported  by  an  estoppel.3 

III.  Construction  and  Effect  —  1.  In  General.  —  Letters  of  credit  are  gov- 
erned by  the  same  general  legal  principles  as  all  contracts,4  and  in  order  to 
render  the  writer  of  such  a  letter  liable  thereon,  the  terms  and  conditions  of 
the  letter  must  have  been  complied  with.5 

2.  What  Law  Governs. — The  obligation,  construction,  and  character  of  a 
letter  of  credit  are  to  be  governed  by  the  laws  of  the  state  or  country  where 
it  is  made.6 

3.  Who  May  Make  Advances  or  Give  Credit  —  a.  In  the  Case  of  a  Gen- 
eral Letter  of  Credit.  —  The  writer  of  a  general  letter  of  credit  is  liable 
to  any  person  or  persons  who  have  made  advances  or  given  credit  on  the  faith 
of  such  letter,7  and  where  several  persons  have  done  this  he  is  liable  to  all  of 
them.8 


1.  An  Absolute  Undertaking.  —  See  supra,  this 
section. 

2.  For  Matters  Relating  to  Guaranty,  see  the 

title  of  that  name,  vol.  14,  p.  1127  et  seq. 

3.  Consideration  Necessary  unless  Liability  Can 
Be  Supported  by  Estoppel.  —  Johannessen  v. 
Munroe,  84  Han  (N.  Y.)  594. 

Facts  Sufficient  to  Constitute  Estoppel.  —  Where 
the  defendant,  upon  the  application  of  one  B., 
extended  to  him  a  credit  available  in  favor  of 
the  plaintiff,  and  the  plaintiff  received  the  letter 
of  credit  from  B.  in  payment  of  a  debt,  but 
before  taking  it  inquired  from  the  defendant 
as  to  its  availability  according  to  its  terms, 
and  received  from  the  defendant  assurances 
tiiat  it  was  valid,  and  that  the  obligation 
created  by  it  would  be  met  according  to  its 
terms,  the  plaintiff,  having  received  the  letter 
for  value,  was  entitled  to  recover  against  the 
defendant  for  a  failure  to  honor  drafts  drawn 
pursuant  thereto,  this  liability  being  grounded 
upon  estoppel,  and  existing  independently  of 
the  question  whether  or  not  the  defendant  re- 
ceived from  B.  any  consideration  for  the  letter. 
Johannessen  v.  Munroe,  84  Hun  (N.  Y.)  594. 

4.  Letters  of  Credit  Governed  by  Same  General 
Legal  Principles  as  All  Contracts.  —  Bank  of 
Montreal  v.  Recknagel,  109  N.  Y.  482,  affirm- 
ing 52  N.  Y.  Super.  Ct.  334. 

Parol  Evidence  Not  Admissible  to  Change  Mean- 
ing.—  Where  a  letter  is  clearly  upon  its  face 
and  according  to  the  plain  and  ordinary  mean- 
ing of  its  words  a  letter  of  credit,  parol  evi- 
dence is  not  admissible  to  explain  the  letter 
and  give  it  a  meaning  which  its  text  does  not 
admit  of.  Pollock  v.  Helm,  54  Miss.  1,  28 
Am.  Rep.  342. 

5.  Terms  and  Conditions  of  Letter  Must  Be  Com- 
plied With. —  Lienow  v.  Pitcairn,  2  Paine  (U. 
S.)  517;  Germania  Nat.  Bank  v.  Taaks,  101  N.  Y. 
442;  Bank  of  Montreal  v.  Recknagel,  109  N.  Y. 
482,  affirming  52  N.  Y.  Super.  Ct.  334;  Sherwin 
v.  Brigham,  39  Ohio  St.  137.  See  also  Char- 
ered  Bank  v.  McFayden,  64  L.  J.  Q.  B.  367,  15 
Reports  333,  72  L.  T.  N.  S.  '428,  42  W.  R. 
397;  Brazilian,  etc.,  Bank  v.  British,  etc.,  Exch. 
Banking  Assoc.,  18  L.  T.  N.  S.  823;  Union 
Bank  v.  Cole,  47  L.  J.  C.  PI.  100. 

Construction  of  Letters.  —  A  person  gave  to 
another  a  letter  of  credit  as  follows:  "  1  hereby 
authorize  you  to  draw  on  me  at  ninety  days 
from  time  to  time,"  etc.    It  was  held  that  the 
18  C.  of  L. — 53 


authority  conferred  by  the  letter  was  limiied 
to  bills  drawn  payable  ninety  days  after  sight, 
and  did  not  extend  to  such  as  were  drawn 
ninety  days  after  date.  And  it  was  further 
held  1  hat  the  fact  that  the  writer  had  accepted 
a  bill  payable  ninety  days  after  dale,  drawn 
by  the  person  to  whom  the  letter  of  credit  was 
addressed,  did  not  estop  the  writer  from  ob- 
jecting that  the  authority  to  draw  extended 
only  to  bills  payable  ninety  days  after  sight. 
Ulster  County  Bank  v.  McFarlan,  5  Hill  (N. 
Y.)  432,  affirmed  3  Den.  (N.  Y.)  553. 

Where  three  successive  letters  of  credit  were 
written  by  the  defendants  to  the  same  person, 
the  second  and  third  referring  to  the  first  and 
requesting  that  the  amount  of  the  credit  and 
the  time  of  its  continuance  should  be  enlarged, 
it  was  held  that,  as  the  first  letter  required  the 
credit  to  be  used  by  drafts  at  sixty  days'  sight, 
this  applied  equally  to  the  enlarged  credit, 
though  the  other  letters  were  silent  on  the 
subject,  and  therefore,  as  under  the  letter 
drafts  were  to  be  drawn  on  persons  other  than 
the  defendants,  and  they  stood  in  the  relation 
of  guarantors  or  sureties  only,  they  could  not 
be  charged  on  account  of  drafts  drawn  at 
ninety  days.  Birckhead  v.  Brown,  5  Hill  (N. 
Y.)  634,  affirmed  2  Den.  (N.  Y.)  375. 

6.  Lex  Loci  Contractus  Governs.  —  Scott  v. 
Pilkington,  8  Jur.  N.  S.  557;  Russell  v.  Wig. 
gin,  2  Story  (U.  S.)  213;  Carnegie  v.  Morrison, 
2  Met.  (Mass.)  381;  Bissell  v.  Lewis.  4  Mich. 
450.  See  also  Scott  v.  Pilkington,  (Supm.  Ct. 
Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  280. 

But  compare  Lonsdale  v.  Lafayette  Bank,  18 
Ohio  126. 

7.  Liability  to  Any  Person  Acting  upon  Faith 
of  Letter  —  California.  —  Lafargue  v.  Harrison, 
70  Cal.  380,  59  Am.  Rep.  416. 

Massachusetts. —  See  Duval  v.  Trask,  12 
Mass.  154. 

Mississippi.  — -  Pollock  v.  Helm,  54  Miss,  I, 
28  Am.  Rep.  342. 

New  York.  —  Evansville  Nat.  Bank  v.  Kauf- 
man, 93  N.  Y.  273;  Johannessen  v.  Munroe, 
84  Hun  (N.  Y.)  594;  Union  Bank  v.  Coster,  3 
N.  Y.  203,  53  Am.  Dec.  280,  affirming  1  Sandf. 
(N.  Y.)  563;  Birckhead  v.  Brown,  5  Hill  (N.  Y.) 
634.  See  also  Watson  v.  McLaren,  19  Wend. 
(N.  Y.)  557,  26  Wend.  (N.  Y.)  425. 

8.  Advances  Made  by  Several  Different  Individu- 
als. —  General  letters  of  credit  may  be  subdi- 
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Letter  Addressed  to  Person  in  Whose  Favor  Written.  —  Similarly  a  promise  contained 
in  a  letter  of  credit  written  by  persons  who  are  to  become  the  drawees  of  bills 
drawn  under  it,  promising  to  accept  such  bills  when  drawn,  which  letter  is 
addressed  to  the  persons  who  are  to  be  the  drawers  of  the  bill,  but  is  designed 
to  be  exhibited  for  the  purpose  of  inducing  persons  to  advance  money  on  it 
and  take  the  bills  when  drawn,  is  an  available  contract  in  favor  of  the  persons 
to  whom  the  letter  of  credit  is  shown  and  who  advance  money  and  take  the 
bills  on  the  faith  thereof.1 

b.  In  the  Case  of  a  Special  Letter  of  Credit.  —  A  special  letter  of 
credit  will  not  render  the  writer  liable  for  advances  made  or  credit  given  by 
any  person  or  persons  other  than  the  addressee  or  addressees  of  the  letter. 
Thus,  where  the  letter  is  addressed  to  an  individual,  the  writer  is  not  responsible 
for  advances  made  or  credit  given  by  a  firm  of  which  such  individual  is  a  mem- 
ber,3 and  conversely,  a  letter  addressed  to  a  firm  will  not  give  rise  to  any 
liability  for  advances  made  or  credit  given,  after  the  firm  has  been  dissolved, 
by  a  person  who  was  a  member  thereof  at  the  time  when  the  letter  was 
written.4  And  a  letter  of  credit  directed  to  a  particular  firm  will  not  make 
the  writer  liable  for  credit  given  after  one  member  of  the  firm  has  w  ithdrawn. 

4.  Advances  or  Credit  Must  Be  on  Faith  of  Letter.  —  It  is  essential  to  the 
liability  of  the  writer  of  a  letter  of  credit  to  a  person  who  has  advanced  money 
or  given  credit  to  the  person  in  whose  favor  the  letter  is  written,  that  the  one 
who  made  such  advances  or  gave  such  credit  should  have  acted  upon  the 
faith  of  such  letter.6 

vided  into  two  kinds,  those  that  contemplate 
a  single  transaction,  and  those  that  con- 
template an  open  and  continued  credit  em- 
bracing several  transactions.  In  the  latter 
case  they  are  not  generally  confined  to  trans- 
actions with  a  single  individual,  but  if  the 
nature  of  the  business  which  the  letter  of 
credit  was  intended  to  facilitate  requires  it, 
different  individuals  are  authorized  to  make 
advances  upon  it,  and  it  then  becomes  a 
several  contract  with  each  individual  to  the 
amount  advanced  by  him.  Union  Bank  v. 
Coster,  3  N.  Y.  203,  53  Am.  Dec.  280,  affirm- 
ing 1  Sandf.  (N.  Y.)  563.  See  also  Lowry  v. 
Adams,  22  Vt.  160. 

1.  Liability  to  Persons  Acting  on  Faith  of  Letter 
Shown  to  Them —  England.  —  In  re  Agra,  etc., 
Bank.  L.  R.  2  Ch.  391. 

Canada.  —  Bank  of  Montreal  v.  Thomas,  16 
Ont.  503. 

Uni ted  States.  —  Russell  v.  Wiggin,  2  Story 
(U.  S.)  213.  See  also  Lawrason  v.  Mason,  3 
Cranch  (U.  S.)  492;  Adams  v.  Jones,  12  Pet. 
(U.  S.)  207. 

Louisiana.  —  Nisbett  v.  Galbraith,  3  La. 
Ann.  690. 

Maryland. — See  Franklin  Bank  z.  Lynch, 
52  Md.  270. 

New  York.  —  Scott  v.  Pilkington,  (Supm.  Ct. 
Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  280. 

Ohio.  —  Lonsdale  v.  Lafayette  Bank,  18  Ohio 
126. 

2.  No  Liability  for  Advances  Made  or  Credit 
Given  by  Persons  Other  than  Addressee.  —  Birck- 
head  v.  Brown,  5  Hill  (N.  Y.)  634.;  Robbins  v. 
Bingham,  4  Johns.  (N.  Y.)  476;  Evansville 
Nat.  Bank  v.  Kaufmann,  93  N.  Y.  273;  Johan- 
nessen  v.  Munroe,  84  Hun  (N.  Y.)  594;  Walsh 
v.  Bailie,  10  Johns.  (N.  Y.)  180;  Montreal 
Bank  v.  Recknagle,  109  N.  Y.  482,  affirming  52 
N.  Y.  Super.  Ct.  334;  Union  Bank  v.  Coster, 
3  N.  Y.  203,  53  Am.  Dec.  280,  affirming  I 
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Sandf.  (N.  Y.)  563;  Taylor  v.  Wetmore,  10 
Ohio  490.  See  also  Bleeker  v.  Hyde,  3  Mc- 
Lean (U.S.)  279;  Sherwin  v.  Brigham,  39  Ohio 
St.  137. 

Mistake  in  Address. —  In  Grant  v.  Naylor,  4 
Cranch  (U.  S.)  224,  it  was  held  that  a  letter  of 
credit  addressed  by  mistake  to  John  and  Joseph 
Naylor,  and  delivered  to  John  and  Jeremiah 
Naylor,  would  not  support  an  action  by  John 
and  Jeremiah  for  goods  furnished  by  lhem  to 
the  bearer  upon  the  faith  of  the  letter. 

Where  the  Goods  Are  Purchased  in  the  Name  of 
the  Writer  of  the  letter  of  credit,  and  he  ex- 
amines the  invoices  and  approves  of  the  same, 
he  is  clearly  bound,  especially  if  he  takes  pos- 
session of  the  goods  with  the  view  of  prevent- 
ing a  loss.  And  this  even  though  the  purchase 
be  made  from  a  firm  other  than  that  to  which 
the  letter  of  credit  was  addressed.  Bleeker 
v.  Hyde,  3  McLean  (U.  S.)  279. 

3.  Advances  by  Firm  on  Faith  of  Letter  to  Indi- 
vidual. —  Sollee  v.  Meugy,  1  Bailey  L.  (S.  Car.) 
620.  In  this  case  ihe  addressee  had  entered 
into  the  copartnership  after  the  date  of  the 

letter.  .       _  _ .     ,  , 

4.  Acceptance  of  Bill  by  Member  of  Dissolved 
Firm.  —  Pennoyer  v.  Watson,  16  Johns.  (N.  Y.) 

100. 

5.  Credit  Gr«  en  After  Withdrawal  0  One  Mem- 
ber of  Firm. —  Myers  v.  Edge,  7  T.  R.  250. 
See  also  Walsh  v.  Bailie,  10  Johns.  (N.  Y.) 
180.  _ 

6.  Advances  Made  or  Credit  Given  Must  Have 
Been  on  Faith  of  Letter.  —  Pollock  v.  Helm.  54 
Miss.  1,  28  Am.  Rep.  342;  Parlin  v.  Hall.  2  N. 
Dak.  473;  Sherwin  v.  Brigham,  39  Ohio  St. 
137. 

In  McClung  v.  Means,  4  Ohio  196,  A  wrote 
and  sent  to  B  a  letter  as  follows:  "  Sir:  All 
the  goods  C  may  purchase  in  Philadelphia 
during  the  month  of  January,  1826,  I  hold  my- 
self accountable  for  the  payment  of  the  same. 
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5.  Privity  Between  Person  Acting  on  Faith  of  Letter  and  Writer.  —  There  is 
such  a  privity  of  contract  between  the  person  who  makes  advances  or  gives 
credit  on  the  faith  of  a  letter  of  credit,  provided  he  was  authorized  to  do  so 
under  the  terms  of  the  letter,1  and  the  writer  of  the  letter,  that  the  former 
may  enforce  for  his  own  benefit  the  undertaking  of  the  latter.* 

Effect  of  Indebtedness  of  Person  in  Whose  Favor  Letter  Written  to  Writer.  —  Consequently 
a  person  who  has,  on  the  faith  of  a  letter  of  credit,  made  advances  upon  bills 
drawn  by  the  person  to  whom  it  was  given  on  the  writer,  has  a  plain  right  in 
equity  to  compel  the  writer  to  accept  and  pay  the  bills  although  the  person  in 
whose  favor  the  letter  was  given  may  be  indebted  to  the  writer  to  an  amount 
exceeding  what  is  due  on  the  bills.3 

6.  Amount  to  Which  Advances  May  Be  Made  or  Credit  Given.  —  The  liability 
of  the  writer  of  a  letter  of  credit  is,  of  course,  restricted  to  the  amount  speci- 
fied in  the  letter;  4  but  there  is  no  obligation  imposed  upon  the  person  in 
whose  favor  the  letter  is  written  to  avail  himself  of  it  to  obtain  advances  to 
the  full  amount  expressed.5 

Letter  Authorizing  Credit  to  Certain  Amount  "  or  Any  Sum  Less."  —  It  has  been  held 


D,  who  had  heard  of  the  contents  of  this 
letter,  but  had  never  seen  it,  sold  goods  to 
C,  and  it  was  held  that  he  could  not  charge 
A  therefor.  The  decision  in  this  case  seems 
to  turn  upon  the  fact  that  the  intention  of 
A  was  to  benefit  C  through  the  instrumen- 
tality of  B.  Thus,  the  court  said,  "  the  cir- 
cumstances warrant  the  conclusion  that  B 
had  something  to  do  with  the  extent  of  the 
credit,  as  well  as  the  persons  to  whom  C 
should  be  introduced.  *  *  *  There  would, 
however,  be  something  assuming  the  appear- 
ance of  a  departure  from  strict  fairness  and 
propriety  to  permit  a  man,  perhaps  a  young 
and  inexperienced  one  too,  to  be  sought  out 
and  made  enter  into  extensive  engagements, 
to  charge  a  friend,  without  an  introduction  or 
exhibition  of  the  letter  upon  which  the  writer 
was  to  be  charged,  to  an  unlimited  amount. 
Such  is  not  the  ordinary  course  of  fair-dealing 
merchants." 

Evidence.  —  Where  a  bill  purports  on  its  face 
to  be  drawn  on  a  letter  of  credit,  the  possession 
of  the  letter  by  a  third  person,  the  holder  of 
the  bill,  with  an  indorsement  on  it  made  by 
the  drawer  of  the  bill,  showing  that  it  was 
drawn  under  the  letter  of  credit,  is  prima  facie 
evidence  that  the  bill  was  taken  on  the  faith  of 
the  letter.  Nisbett  v.  Galbraith,  3  La.  Ann.  690. 

1.  See  supra,  this  section,  Who  May  Make 
Advances  or  Give  Credit. 

2.  Privity  of  Contract —  United  States.  —  Rus- 
sell v.  Wiggin,  2  Story  (U.  S.)  213.  See  also 
Adams  v.  Jones,  12  Pet.  (U.  S.)  207. 

California.  —  Lafargue  v.  Harrison,  70  Cal. 
380,  59  Am.  Rep.  416. 

Mississippi.  —  Pollock  v.  Helm,  54  Miss.  1, 
28  Am.  Rep.  342. 

New  York.  —  Union  Bank  v.  Coster,  3  N. 
Y.  203,  53  Am.  Dec.  280,  affirming  r  Sandf.  (N. 
Y.)  563,  Evansville  Nat.  Bank  v.  Kaufman, 
93  N.  Y.  277;  Johannessen  v.  Munroe,  84  Hun 
(N.  Y.)  594;  Birckhead  v.  Brown,  5  Hill  (N. 
Y.)  634. 

A  Promise  to  Accept.  —  If  the  engagement  in 
a  letter  of  credit  be  to  accept  and  pay  bills  of 
exchange,  the  parly  to  whom  such  bills  are 
negotiated  and  who  cashes  them  upon  the  faith 
of  such  letter  may  regard  the  understanding  of 
the  writer  as  a  promise  directly  to  himself  to 


accept  and  pay  the  bills,  upon  which  he  may 
maintain  an  action.  Poilock  v.  Helm,  54 
Miss.  1,  28  Am.  Rep.  342.  See  also  Ulster 
County  Bank  v.  McFarlan,  5  Hill  (N.  Y.)  432, 
affirmed  4  Den.  (N.  Y.)  553. 

As  to  the  effect  of  promises  to  accept,  see 
the  title  Bills  and  Notes,  vol.  4,  pp.  233-243. 

3.  Indebtedness  of  Person  in  Whose  Favor  Letter 
Written  to  Writer.  —  In  re  Agra,  etc..  Bank,  L. 
R.  2  Ch.  391. 

4.  Liability  Limited  to  Amount  Expressed  — 
Duty  of  Inquiry.  —  A  person  making  advances 
on  the  faith  of  a  letter  of  credit  which  author- 
izes the  bearer  to  draw  for  a  limited  amount 
only,  is  bound  to  make  the  necessary  inquiries 
to  learn  that  such  amount  has  not  been  paid, 
nor  the  authority  to  draw  exhausted;  and  if, 
without  making  such  inquiry,  he  advances 
money  on  the  faith  of  a  draft  drawn  according 
to  the  terms  of  the  letter,  he  cannot  recover 
where  the  petson  in  whose  favor  it  is  written 
has  already  drawn  for  more  than  the  amount 
specified.  Ranger  v.  Sargent,  36  Tex.  26. 
See  also  Nisbitt  1.  Galbraith,  3  La.  Ann.  690. 

A  Letter  of  Credit  to  a  Definite  Amount  Is  Not 
a  Continuing  Guaranty,  but  is  exhausted  when 
advances  have  been  made  to  the  amount 
specified.  If  that  amount  is  repaid  by  the 
person  to  whom  the  advances  were  made,  the 
writer  of  the  letter  is  discharged,  and  cannot 
be  held  liable  for  amounts  subsequently 
advanced.  Sollee  v.  Meugy,  I  Bailey  L.  (S. 
Car.)  620. 

Letter  Limiting  Amount  to  Be  "  Running  and 
Unpaid."  —  A  person  drew  a  letter  of  credit  to 
continue  in  force  for  one  year,  as  follows:  "  I 
hereby  authorize  you  to  draw  on  me  at  ninety 
days  from  time  to  lime  for  such  amounts  as 
you  may  require,  provided  that  the  whole 
amount  running  and  unpaid  shall  not  exceed 
three  thousand  dollars."  It  was  held  that  the 
latter  clause  did  not  limit  the  aggregate 
amount  of  bills  to  be  drawn  during  the  year, 
but  only  the  amount  which  it  was  allowable 
to  have  outstanding  at  any  single  period. 
Ulster  County  Bank  v.  McFarlan,  5  Hill  (N. 
Y.)  432,  affirmed  3  Den.  (N.  Y.)  553- 

5.  Letter  Imposes  No  Obligation  to  Obtain  Ad- 
vances to  Full  Amount  Expressed.  —  Conflans 
Stone  Quarry  Co.  v.  Parker,  L.  R.  3  C.  P.  1. 
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that  a  letter  of  credit  authorizing  any  person  in  a  certain  place  to  give  the 
person  in  whose  favor  it  is  written  credit  for  any  sum  not  exceeding  a  certain 
amount,  and  binding  the  writer  to  pay  such  sum,  "or  any  sum  less  as  the 
said  A.  (in  whose  favor  the  letter  was  written)  may  think  proper  to  contract," 
authorizes  only  the  giving  of  one  credit  for  the  sum  named  or  less,  and  does 
not  justify  the  giving  of  several  credits  at  several  times,  though  they  aggregate 
less  than  the  amount  named,  and  therefore  the  writer  is  liable  only  for  the 
amount  of  the  first  credit  given.1 

7.  Drafts  Must  Be  Taken  for  a  Valuable  Consideration.  —  In  order  to  render 
the  writer  of  a  letter  of  credit  liable,  either  upon  an  implied  acceptance  or  an 
agreement  to  accept  drafts  taken  on  the  faith  of  such  letter,  the  drafts  must 
be  taken  for  a  valuable  consideration.2 

8.  Notice  Not  Necessary.  —  A  letter  of  credit  containing  a  direct  promise  to 
honor,  up  to  a  certain  amount,  bills  of  the  person  to  whom  it  is  written,  does 
not,  like  a  commercial  guaranty,  require  notice  to  be  given  either  of  its 
acceptance  or  of  the  bills  drawn  under  it.:{ 

9.  Effect  of  Revocation.  —  The  revocation  of  a  special  letter  of  credit  may 
constitute  a  defense  to  an  action  for  advances  made  thereon  after  such  revoca- 
tion,4 but  the  revocation  of  a  general  letter  of  credit  will  constitute  no  defense 
to  an  action  by  a  person  who  purchased  a  draft  on  the  faith  thereof,  unless 
he  had  notice  of  such  revocation,  and  the  question  whether  he  had  knowledge 
of  the  revocation  before  he  discounted  the  draft  is  one  of  fact  for  the  jury.* 

10.  Liability  of  Writer  upon  Noncompliance  of  Addressee.  —  The  writer  of  a 
special  letter  of  credit  is  liable  for  the  amount  paid  as  a  consideration  therefor, 
where  the  person  to  whom  it  was  addressed  has  refused  to  pay  the  draft  of 
the  person  in  whose  favor  the  letter  is  written,  unless  the  addressee  has  done 
something  which,  as  between  the  person  in  whose  favor  the  letter  was  written 
and  such  addressee,  the  latter  is  entitled  to  treat  as  payment ;  and  the  payment 
by  the  addressee  of  a  forged  draft,  presented  by  a  person  who  has  fraudulently 
obtained  possession  of  the  letter,  cannot  be  so  treated.6 

IV.  Limitation  of  Actions  for  Advances.  —  The  factor,  agent,  or  cor 
respondent  to  whom  a  letter  of  credit  is  directed  and  who  furnishes  the  person 
named  with  the  amount  of  money  specified,  stands  in  the  relation  of  the 
drawee  of  a  bill  of  exchange  to  the  merchant  who  gives  such  letter,  and  so 
soon  as  he  advances  or  furnishes  the  amount  of  money  specified,  the  letter  of 
credit,  like  a  bill  of  exchange  paid  by  the  drawee,  becomes  extinguished,  and 
the  right  of  action  is  based  not  on  the  letter  or  order  to  furnish  the  money, 
but  upon  an  account  for  moneys  advanced,  and  therefore  is  subject  to  the 
statute  of  limitation  relating  to  such  actions.7 

1.  Effect  of  Letter  Authorizing  Credit  to  a  Cer-  fense.  —  See  Nesbitt  v.  Galbraith,  3  La.  Ann. 
tain  Amount  "  or  Any  Sum  Less."  —  Aldricks  v.  690. 

Higgins,  16  S.  &  R.  (Pa.)  212.  5.  Effect  of  Revocation  of  General  Letter  of 

2.  Drafts  Must  Be  Taken  for  a  Valuable  Consid-  Credit.  —  Union  Bank  v.  Coster,  3  N.  Y.  203, 
eration.  —  Johannessen  v.  Munroe,  8+  Hun  (N.  53  Am.  Dec.  280.  affirming  1  Sandf.  (N.  Y.)  562. 
Y  )  594-  Sherwin  v.  Brigham,  39  Ohio  St.  137.  6.  Payment  of  Forged  Draft  by  Addressee  No 

3  Notice  Not  Necessary.  —  Lonsdale  v.  Lafay-  Defense.  —  Orr  v.  Union  Bank,  1  Macq.  H.  L. 

ette  Bank,  18  Ohio  126.    See  also  Lanusse  v.  513.  29  Eng.  L.  &  Eq.  X.    See  also  British 

Barker  3  Wheat.  (U.  S.)  101.  Linen  Co.  v.  Caledonian  Ins.  Co.,  4  Macq.  H . 

Contrary  Dictum  Overruled.  —  The  dictum  in  L.  107,  7  Jur.  N.  S.  587,  4  L-  T.  N.  S.  162,  9 

Tavlor  v.  Weimore,  10  Ohio  490,  to  the  effect  W.  R.  581.  _ 

that  where  a  bill  of  goods  is  taken  upon  the  7.  Limitation  of  Actions.  —  Regis  v.  Hebert, 

faith  of  a  letter  of  credit,  notice  of  it  must  be  16  La.  Ann.  224.    In  this  case  the  court  said: 

given  at  once  to  the  guarantor,  is  expressly  '  If  the  right  of  action   is  on  the  letter  of 

overruled  in  Powers  v.  Bumcratz,  12  Ohio  St.  credit,  it  is  only  prescribed  by  the  lapse  of  ten 

273  which  was  however,  a  case  of  a  gnarantv  years;   but  if  it  is  on  an  account  for  moneys 

pure  and  simple.  advanced,  it  is  then  prescribed  by  the  lapse  of 

Where  Purchases  Are  Made  in  the  Name  of  the  three  years,  and  was  barred  at  'he#"n^e  °f  lhe 

Writer  of  a  letter  of  credit,  no  notice  of  the  commencement  of  this  suit.  From 

acceptance  of  the  letter  is  necessary.    Bleeker  this  view  of  the  case  it  results  that  the  plain- 

v.  Hyde  3  McLean  (U  S.)  279.  tiff's  right  of  action  was  barred  by  the  lapse 

4.  Revocation  of  Special  Letter  of  Credit  a  De-  of  three  years." 
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LETTERS  OF  MARQUE,  ETC.  —  LEVANCY  AND  COUCHANCY. 


LETTERS  OF  MARQUE  AND  REPRISAL.  —  A  commission  granted  by  the 
government  to  a  private  individual,  to  take  the  property  of  a  foreign  state,  or 
of  the  citizens  or  subjects  of  such  state,  as  a  reparation  for  an  injury  com- 
mitted by  such  state,  its  citizens  or  subjects.  A  vessel  loaded  with  mer- 
chandise, on  a  voyage  to  a  friendly  port,  but  armed  for  its  own  defense 
in  case  of  attack  by  an  enemy,  is  also  called  a  letter  of  marque.1  The 
grant  of  letters  of  marque  is  not  always  a  preliminary  to  war,  or  neces- 
sarily designed  to  provoke  it.  They  are  a  means  of  reprisal  short  of  actual 
war.2  By  the  Constitution  of  the  United  States,  Congress  has  power  to  grant 
letters  of  marque  and  reprisal,  the  state  being  prohibited  so  to  do.3  But 
these  special  reprisals  in  time  of  peace  have  almost  entirely  fallen  into  disuse.4 
Although  disposition  has  been  evinced  occasionally  by  France  and  by  the 
United  States  to  regard  as  pirates  private  persons  taking  letters  of  marque,  for 
operations  on  the  sea,  from  one  of  two  belligerents,  their  own  state  being  at 
peace  with  the  other  belligerent,  it  is  very  doubtful,  to  say  the  least,  whether 
they  can  properly  be  treated  as  pirates.5  The  implication  of  hostility  from  a 
neutral  permitting  the  reception  by  a  subject  of  letters  from  a  foreign  power 
does  not  seem  to  have  been  definitely  marked  in  former  times.  The  offense 
perpetrated  by  France  in  allowing  cruisers  to  be  fitted  out  in  France  and 
manned  with  French  subjects,  to  cruise  against  England,  in  1777,  was  put  by 
England,  in  her  elaborate  Memoire  Justicatif,  under  the  treaties  of  Utrecht  and 
of  Paris.  But  so  many  neutrality  edicts,  when  war  actually  broke  out  between 
England  and  France,  were  issued,  subjecting  persons  so  arming,  etc.,  to  fine 
—  by  Venice,  Genoa,  Tuscany,  the  Papal  States,  and  the  two  Sicilies — that 
a  very  general  opinion  was  thereby  manifested  that  such  permissive  conduct 
on  a  neutral's  part  compromised  its  neutrality.6  By  the  Treaty  of  Paris  of 
1856,  to  which  practically  all  the  larger  powers  were  signatories  with  the 
exception  of  Spain,  Mexico,  and  the  United  States,  privateering  was  abolished. 

LETTERS  PATENT.  —  See  the  titles  Patents;  Public  Lands. 

LETTERS  ROGATORY.  —  See  the  title  DEPOSITIONS,  vol.  9,  p.  298. 

LETTERS  TESTAMENTARY.  —  See  the  title  Probate  and  Letters  of 
Administration. 

LETTING.  —  See  note  7.. 

LEVANCY  AND  COUCHANCY.  —  Levancy  and  couchancy,  for  the  purpose 
of  estimating  the  number  of  cattle  which  a  commoner  has  the  right  to  depas- 

1.  Letter  of  Marque  and  Reprisal.  —  Bouv.  Law  and  the  commissions  are  delivered  to  officers 
Diet.  and  subjects.    Special  reprisals  arise  where 

Liens  for  Wages  maybe  enforced  in  admir-  letters  of  marque  are  granled,  in  time  of  peace, 

alty  against  marque  vessels;  for  they  are  pri-  to  particular  individuals  who  have  suffered  an 

vate    ships   fitted   out   by    private    persons.  injury  from  the  government  or  subjects  of 

Flanders  on  Shipping,  §  34L  another  nation.    Dana's  Wheaton's  Int.  Law, 

"letters  of  Marque  and  Reprisal  are  a  com-  §  2gl. 

mission  to  attack  the  subjects  of  a  foreign  state  '  3.  Const.  U.  S.,  art.  1,  §g  8,  10. 
on  the  high  seas  beyond  the  limits  of  the  slate,         4.  Dana's  Wheaton's  Int.'  Law,  §291;  Davis's 

seize  1  heir  property,  and  put  it  in  sequestra-  Int.  Law  196. 

tion.    It  is  a  hostile  act  of  aggression."    Gib-         5.  Hall  on  Int.  Law  (ed.  1884)  236. 

bons  v.  Livingston,  6  N.  J.  L.  25s,  in  which         6.  Hall  on  Int.  Law  546-556. 

case  it  was  held  that  the  passage  of  an  act  of         7.  Letting.  —  By  the  terms  of  his  vviitten 

retorsion  could  not  be  considered  as  the  grant-  agreement  the  defendant  had  a  right  to  take  a 

ing  of  letters  of  marque  and  reprisal.    See  contract  by  "  bidding  off  the  same  at  public 

ihe  tille  [xtkrnational  Law,  vol.  iG,  p.  1138.  letting."      In    construing  this  contract  the 

2.  Reprisal.  (See  also  the  title  Interna-  court  said:  "  By  turning  to  Webster's  Dic- 
tionai.  Law,  vol.  16,  p.  1138.) — Bouv.  L.  tionary  I  find  that  letting  is  an  Americanism, 
Diet.,  tit.  Letter  of  Marque;  Dana's  Wheaton's  used  to  signify  the  act  of  putting  out  portions 
Int.  Law,  i$  291.  of  work  to  be  performed  by  contract,  as  on  a 

General  reprisals,  on  the  other  hand,  are,  railroad  or  canal,  and  it  has  in  our  country  that 

according   to   preseni    usage,    the  first  step  acceptation.    The  letting  or  putting  out  of  the 

usually  taken  at  the  beginning  of  a  public  contract  is  a  different  thing  from  the  invitation 

war,  and  may  be  considered  as  a  declaration  of  to  make  proposals  for  it.    The  letting  is  pos- 

hostilities  unless  satisfaction  is  made  by  the  teiior  to  the  invitation  for  proposals."  Eppcs 

offending  state.    They  are  for  public  wrongs,  v.  Mississippi,  etc.,  R.  Co.,  35  Ala.  55. 
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Definitions. 


LEVARI  FACIAS  — 


LEVY. 


Definitions. 


turc  on  an  unstinted  con.mon,  means  the  capability  of  the  land  to  keep  the 
cattle  claimed  to  be  commoned  during  the  winter  by  its  summer  produce ;  and 
as  many  as  the  land  will  maintain  in  the  winter,  so  many  are  said  to  be  levant 
and  couchant.' 

LEVARI  FACIAS.  —  See  the  title  EXECUTIONS,  vol.  II,  p.  609. 

LEVEE  (See  also  the  titles  Eminent  Domain,  vol.  10,  p.  1081  et  seq.; 
Riparian  Rights;  Special  or  Local  Assessments;  Surface  Waters ; 
Taxation  ;  Water  and  Watercourses.)  —  A  levee  is  an  artificial  mound  of 
earth  intended  exclusively  as  a  protection  from  overflow.3 

LEVEL.  —  See  note  3. 

LEVY.  (See  also  the  titles  Attachment,  vol.  3,  p.  181  ;  Executions, 
vol.  11,  p.  645;  Fire  Insurance,  vol.  13,  pp.  253,  254;  Taxation.)  —  To 
levy  is  to  raise,  execute,  exact,  collect,  gather,  take  up,  seize.  Thus,  to  levy 
(raise  or  collect)  a  tax;  to  levy  (raise  or  set  up)  a  nuisance;  to  levy  (acknowl- 
edge) a  fine;  to  levy  (inaugurate)  a  war;  to  levy  and  execute  —  i.  e.,  to  levy 
or  "collect  a  sum  of  money  on  an  execution.4 

v.  Gregson,  5  Ad.  &  El.  302,  31  E.  C.  L.  342, 
44  Rev.  Rep.  427. 

Same  —  Drains  and  Sewers.  —  As  to  the  mean- 
ing of  level  within  ihe  rule  thai  all  owners  of 
properly  within  certain  ferWs  should  be  ratable 
for  sewers,  see  the  observations  of  Lord  Ten- 
terden,  C.  J.,  in  Rex  v.  Tower  Hamlets,  9  B. 
&  C.  523,  17  E.  C.  L.  433.  See  also  Hammer- 
smith Bridge  Co.  v.  Hammersmith,  L.  R.  6  Q. 
B.  23S. 

4.  Levy.  —  State  v.  Camp  Sing,  18  Mont.  128. 
See  also  Lloyd  v.  Wyckhoff,  11  N.  J.  L.  227. 

"  Levy,  in  its  legal  acceptation,  means  the 
act  of  appropriating,  singling  out  certain  prop- 
erty of  the  debtor,  for  the  satisfaction  of  an 
execution,  and  it  is  done  by  making  an  in- 
dorsement to  that  effect  upon  the  execution." 
Bland  v.  Whitfield,  1  Jones  L.  (46  N.  Car.)  125. 

Conveyance  —  Construction.  —  "A  levy  is  a 
statute  conveyance  to  which  the  same  rules  of 
construction  are  to  be  applied  as  to  a  deed  of 
conveyance."    Jewett  v.  Whitney,  43  Me.  251. 

Seizure.  —  The  term  levy  imports  a  seizure. 
Byer  v.  Etnyre  2  Gill  (Md.)  158;  Textor  v. 
Shipley,  86  Md.  424. 

"  The  word  levy,  as  defined  by  our  statute, 
means  actual  seizure  —  that  is,  the  officer  must 
take  actual  possession  of  the  goods;  and  this 
language  would  seem  to  exclude  all  idea  of  a 
constructive  possession."  Douglas  r.  Orr,  58 
Mo.  575.  See  also  Birbeck  Invest.,  etc.,  Co. 
v.  Gardner,  55  N.  J.  Eq.  635. 

In  Colls  v.  Coates,  11  Ad.  &  El.  826,  39  E. 
C.  L.  241,  3  Per.  &  Dav.  511,  it  was  held  that 
where  the  debt  and  costs  were  paid  before 
seizure,  a  sheriff  was  not  entitled  to  fees  as  for 
a  levy. 

A  provision  in  an  insurance  policy  rendered 
it  void  if  the  property  insured  should  be  levied 
upon  or  taken  into  possession  or  custody  under 
any  proceedings  in  law.  It  was  held  that  tech- 
nical seizure,  unaccompanied  by  any  change 
of  possession  or  increased  risk,  would  not 
avoid  the  policy.  Smith  v.  Farmers',  etc., 
Mut.  F.  Ins  Co.,  89  Pa.  St.  287. 

Sale.  —  In  holding  that  a  shetiff  was  entitled 
to  fees  although  after  seizure  he  was  paid  by 
the  execution  debtor  without  selling,  the  court 
said:  "  The  word  levy  in  legal  meaning  is 
where  goods  are  seized  and  money  obtained  by 
compulsion.  *  *  *  It  does  not  necessarily 
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l.Scholes  v.  Hargteaves,  5  T.  R.  48;  Chees- 
man  v.  Hardham,  I  B.  &  Aid.  711,  wherein  it 
was  said:  "  What  is  meant  by  cattle  levant 
and  couchant  is  the  number  of  cattle  which 
the  land  in  respect  of  which  the  common  is 
claimed  will  maintain."  See  also  Carr  v. 
Lambert,  L.  R.  1  Exch.  168. 

The  cattle  need  not  be  actually  fed  on  the 
commonable  tenement,  or  from  its  produce. 
Carr  v.  Lambert,  L.  R.  1  Exch.  168;  Robert- 
son v.  Hartopp,  6  Times  Rep.  126. 

2.  Embankment  and  Levee.  —  State  v.  New 
Orleans,  etc.,  R.  Co.,  42  La.  Ann.  142.  in 
which  case  the  court  distinguished  "  embank- 
ment "  from  levee,  saying:  "  Every  levee  is 
therefore  an  embankment,  but  every  embank- 
ment is  not  a  levee 

Levee  and  Street  Distinguished.  —  St.  Paul  v. 
Chicago,  etc.,  R.  Co.,  63  Minn.  349. 

Levee  and  Quay. —  In  De  Armas  v.  New 
Orleans,  5  La.  Ann.  152,  it  was  held  that  the 
word  "  quay  "  included  a  levee  on  the  bank  of 
a  river  and  the  space  between  the  exterior  lim- 
its of  the  levee  and  the  water. 

Landing  and  Levee.  —  In  Napa  v.  Howland, 
87  Cal.  88,  it  was  said:  "  The  word  levee,  as 
applied  to  portions  of  the  public  highways 
bDrdering  on  navigable  streams  and  sloughs 
in  the  interior  cities  and  towns  of  this  state, 
has  the  same  meaning  as  '  landing.'  " 

The  owners  of  land  dedicated  as  a  public 
levee  a  strip  of  ground  on  the  river  within  the 
limits  of  land  that  they  had  platted  out.  Ii 
was  held  that  by  "  public  levee  "  was  meant  a 
public  landing.  Coffin  v.  Portland,  27  Fed. 
Rep.  415.  See  also  Parrish  v.  Stephens,  1  Ore- 
gon 59. 

3.  Level  — Mine.  (See  generally  the  title 
Mines  and  Mining  Claims.)  —  Lessees  of  a 
coal  mine  covenanted  with  the  lessors  that  they 
would,  by  a  certain  time,  get  all  the  demised 
coal  in  the  township  of  B.  "  notdeepet  than  or 
below  the  level  of  "  the  bottom  of  the  A  mine 
under  a  certain  point  at  the  surface.  In  an 
action  for  breach  of  the  covenant,  a  question 
arose  whether  level  was  used  in  the  ordinary 
sense  of  a  horizontal  plane,  or  in  a  peculiar 
sense,  having  reference  to  the  drainage.  It 
was  held  that  evidence  was  admissible  to  show 
the  understanding  of  the  term  level  used  as  in 
the  above  lease  among  coal  miners.  Clayton 


Definition. 


LEVY  COURT. 


Definition. 


LEVY  COURT.  —  The  body  formed; 

comprise  sale."  Mortimore  v.  Cragg,  3  C.  P. 
D  220  See  also  Rex  v.  Robinson,  2  C.  M.  & 
R  334-  Chapman  v.  Bowlby,  8  M.  St  W.  249; 
Bissicks  v.  Bath  Colliery  Co.,  2  Ex.  D.  459- 

But  in  Ross  *.  Grange,  25  U.  C  Q.  B.  396, 
it  was  held  that  the  word  levied  included  two 
acts  on  the  part  of  the  sheriff,  the  seizure  and 
the  sale.  See  also  Drewe  v.  Lainson.  11  Ad. 
&  El.  538,  39  E.  C.  L.  158;  Campbell  v.  Coth- 
ran,  56  N.  Y.  283;  Roe  v.  Hammond,  2  C.  P. 
D.  300. 

[n  Miles  v.  Harris,  31  L.  J.  C.  PI.  361,  6  L. 
T.  N.  S.  649,  it  was  held  that  there  was  no 
levy,  so  as  to  entitle  the  sheriff  to  fees,  where 
the  fi.  fa.  was  set  aside  for  irregularity  after 
seizure  but  before  sale. 

In  Alchin  v.  Wells,  5  T.  R.  470,  it  was  held 
that  a  sheriff  was  not  entitled  to  fees  as  for  a 
levy  where  a  sale  was  prevented  by  a  compro- 
mise between  the  parties.  Compare  Rex  v. 
Jetherell,  Parker  177;  Rex  v.  Robinson,  4  L. 
J.  Exch.  319.  See  generally  the  title  Sheriffs, 
Marshals,  and  Constables. 

Proceeds.  —  In  Drewe  v.  Lainson,  3  Per.  & 
Div.  245,  it  was  held  that  levied  in  a  declara- 
tion for  the  false  return  of  nulla  bona  imported 
not  only  that  there  was  a  seizure  and  sale,  but 
that  the  sheriff  had  the  proceeds  in  his  hands. 

Collect  —  Assess.  —  In  Rhoads  v.  Given,  5 
Houst.  (Del.)  186,  it  was  said:  "  We  think  the 
legal  definition  of  the  word  levy,  both  as  a 
verb  and  a  noun,  given  by  Mr.  Webster  in  his 
dictionary,  when  employed  in  relation  to  a 
public  tax  has  reference  rather  to  the  collec- 
tion than  the  assessment  of  it."  See  also 
Hays  v.  Miller,  I  Wash.  Ter.  147;  Chicago, 
etc.,  R.  Co.  v.  Forest  County,  95  Wis.  80. 

So  in  Valle  v.  Fargo,  1  Mo.  App.  344,  >t  was 
held  that  as  applied  to  taxation  the  word  levy 
was  synonymous  with  "  collect  "  or"  raise  by 
executions,"  and  was  entirely  distinct  from 
"  assess." 

And  in  Collins  v.  Terrall,  2  Smed.  &  M. 
(Miss.)  386,  it  was  said:  "  The  word  levy,  in 
law,  has  a  technical  meaning,  which  is  to  col- 
lect the  money." 

In  Evans  v.  Saunders,  3  Lea  (Tenn.)  734, 
and  Scudder  v.  State,  33  N.  J.  L.  427,  how- 
ever, levy  was  held  not  to  have  been  used 
synonymously  with  "collect,"  but  in  the  sense 
of  "assess."  See  also  State  v.  Jersey  City,  42 
N.  J.  L.  97. 

Power  to  Sell.—  In  Mclnerny  v.  Reed,  23 
Iowa  4>:o,  it  was  held  that  a  power  given  to  a 
municipal  corporation  to  levy  and  collect  a  tax 
did  not  imply  a  power  to  sell  the  land  for  non- 
payment of  the  tax.  See  generally  the  title 
Tax  Sales. 

Levied  Distinguished  from  Imposed.  —  See 
Rhoads  v.  Given,  5  Houst.  (Del.)  186. 

Levied  on  in  the  Sense  of  Taken  into  Possession. 
—  A  clause  in  a  policy  of  insurance  provided 
that  it  should  cease  at  and  from  the  time  when 
the  property  insured  should  be  levied  on  or 
taken  into  possession.  In  construing  this 
clause  the  court  said:  "  Giving,  then,  to  the 
condition  a  reasonable  construction,  such  as  it 
may  be  supposed  was  intended  bv  the^  con- 
traciing  parties,  the  phrases  '  levied  on  '  and 
'  taken  into  possession  or  custody  '  have  the 
same  meaning.  The  latter  defines  the  former." 


/  charged  with  the  administration  of 

Commonwealth  Ins.  Co.  v.  Berger,  42  Pa. 
St.  292.  See  also  the  title  Fire  Insurance, 
vol.  13,  p.  254. 

Attachment.  —  In  Union  Nat.  Bank  v.  Byram, 
131  111.  102,  it  was  said:  "A  levy  is  defined 
by  Bouvier  to  be  a  '  seizure.'  and  it  is  no  less 
a  seizure  when  made  under  an  attachment 
than  when  made  under  an  execution." 

Same  —  Insurance  Policy.  —  A  policy  of  insur- 
ance provided  that  it  should  cease  to  be  bind- 
ing on  the  company  if  the  property  insured 
should  be  levied  upon.  In  holding  that  where 
a  portion  of  the  property  was  seized  under  a 
writ  of  attachment  the  policy  became  void  as 
10  all  the  property,  the  court  said:  "  The  legal 
definition  of  levy  is,  '  to  have  the  property 
within  the  power  and  control  of  the  officer.'  " 
Carey  v.  German  American  Ins.  Co.,  84  Wis.  86. 

Levy  and  Service  Distinguished.  —  In  Terrell 
v.  State,  66  Ind.  575,  it  was  said:  "  The  ques- 
tion is  made  upon  the  argument  as  to  what 
constitutes  service  of  an  execution,  as  contra- 
distinguished from  a  levy  of  such  execution 
upon  property.  The  service  of  an  execution 
and  the  levy  of  an  execution  are  often  referred 
to  as  convertible  terms;  but  in  strictly  legal 
parlance,  the  service  of  an  execution  may  be 
said  to  be  the  communication  of  its  contents 
to  the  execution  defendant,  accompanied  by, 
or  followed  with,  a  demand  for  its  satisfaction, 
and  in  its  natural  order  precedes  the  levy  of 
the  execution." 

Personalty,  —  A  policy  of  insurance  upon  a 
building  forbade  alienation,  and  2lso  contained 
this  clause:  "  The  commencement  of  fore- 
closure proceedings  or  the  levy  of  an  execution 
shall  be  deemed  an  alienation  of  the  property." 
It  was  held  that  "the  levy  of  an  execution  " 
referred  only  to  a  levy  on  personal  property, 
as  a  levy  upon  real  estate  is  unnecessary  and 
is  unknown  to  the  law.  Colt  v.  Phoenix  F.  Ins. 
Co.,  54  N.  Y.  595-  ,    ,  # 

"A  levy  upon  personal  property  is  the  act  ot 
taking  possession  of.  attaching,  or  seizing  it, 
by  the  sheriff  or  other  officer,  under  and_  by 
virtue  of  any  execution  he  may  hold  against 
such  property,  whereby  the  lien  of  such  execu- 
tion upon  such  property  becomes  perfect,  and 
the  property  is  thereupon  deemed  to  be  in  the 
custody  of  the  law."  Bond  v.  Willett,  I  Keyes 
(N.  Y.)  386. 

Succession  Taxes.  —  Under  the  assumption  by 
the  purchaser  of  land  of  "  the  payment  of 
whatever  taxes  of  every  description  that  may 
be  levied  on  said  property  legally  for  this 
present  year,"  it  was  held  that  the  purchaser 
was  not  liable  for  the  payment  of  a  succession 
tax  which  accrued  three  years  before  the 
purchase.  The  court  said:  "  The  word  levied 
was  used  in  lhe  not  uncommon  sense,  even  in 
law  books,  of  laid  or  assessed  and  collected." 
Evans  v.  Saunders,  3  Lea  (Tenn.)  734. 

Levy  and  Sale.  —  The  expression  "  levy  and 
sale  "  means  the  subjecting  of  property  to  the 
satisfaction  of  a  judgment.  Miami  County  v. 
Wan-zop-pe-che,  3  Kan.  370. 

Taxation. —  In  State  v.  Lakeside  Land  Co., 
71  Minn.  291,  it  was  sard-  "  The  word  levy 
has  different  meanings,  according  to  the  ob- 
ject to  which  it  is  applied.  As  applied  to 
taxes,  it  sometimes  means  to  raise,  to  exact 
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the  ministerial  and  financial  duties  of  Washington  county,  District  of  Columbia, 
as  to  roads,  bridges,  the  poor,  taxes,  etc.1 


by  authority  of  government,  or  to  determine 
by  vole  the  amount  of  tax  to  be  raised.  It  is 
in  this  sense  that  towns,  cities,  and  school 
districts  levy  taxes.  In  other  cases  it  is  used 
with  reference  to  the  mere  ministerial  or  ex- 
ecutive acts  of  extending  them  on  the  tax 
books,  and  collecting  them.  Ourown  statutes 
contain  numerous  instances  of  the  use  of  the 
word  in  these  different  senses."  And  in  that 
case  it  was  held  that  it  was  used  in  the  latter 
sense  where  a  statute  provided  that  school 
taxes  should  be  levied  in  the  same  manner  as 
county  taxes. 

"  The  term  levy  imports  the  ascertainment 
of  the  amount  necessary  to  be  raised  for  the 
county  taxes,  and  the  performance  of  such 
acts  by  the  board  of  police  as  would  authorize 
the  tax  collector  to  proceed  to  collect  the 
taxes."    Moore  v.  Foote,  32  Miss.  479. 

And  of  this  term  as  used  in  a  tax  statute  the 
court  said,  in  Hohenstatt  v.  Bridgeton,  62  N. 
J.  L.  171 :  "  In  this  collocation,  in  which  levy 
precedes  assessment,  it  is  not  permissible  to 
give  )to  the  word  levy  the  meaning  '  lo  raise 
by  execution.'  The  several  meanings  of  1  his 
word,  in  illuslrative  contexts,  are  given  in 
25  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
181." 

Levying  War.  (See  also  the  title  Treason.) 
—  "  The  settled  interpretation  is  thai  the  words 
'  levying  war  '  include  not  only  the  act  of 


making  war  for  the  purpose  of  entirely  over- 
turning the  government,  but  also  any  com- 
bination forcibly  to  oppose  the  execution  of 
any  public  law  of  the  United  States,  if  accom- 
panied or  followed  by  an  act  of  forcible  oppo- 
sition to  such  law,  in  pursuance  of  such 
combination.  The  following  elements,  there 
fore,  constitute  this  offense-  1st.  A  combina- 
tion or  conspiracy,  by  which  different 
individuals  are  united  in  one  common  pur- 
pose. 2d.  This  purpose  being  to  prevent  the 
execution  of  some  public  law  of  the  United 
States,  by  force.  3d.  The  actual  use  of  force 
by  such  combination,  to  prevent  the  execution 
of  such  law."  Druecker  v.  Salomon,  21  Wis. 
626.  See  also  U.  S.  v.  Vigol,  2  Dall.  (U.  S.) 
346;  U.  S.  v.  Mitchell,  2  Dall.  (U.  S.)  348; 
Ex  p.  Bollman,  4  Cranch  (U.  S.)  75:  Burr's 
Case,  4  Cranch  (U.  S.)  471,  473;  Charge  to 
Grand  Jury,  2  Wall.  Jr.  (C.  C.)  136;  U.  S.  v. 
Fries,  3  Dall.  (U.  S.)  515,  9  Fed.  Cas.  No.  5,126; 
Charge  to  Grand  Jury,  1  Story  (U.  S  )  615;  U. 
S.  v.  Hanway,  2  Wall.  Jr.  (C.  C.)  195;  U.  S. 
v.  Hoxie,  1  Paine  (U.  S.)  270. 

To  constitute  a  levying  of  war  there  must 
be  an  assemblage  of  persons  in  force,  to  over- 
throw the  government  or  to  coerce  its  conduct. 
U.  S.  v.  Greathouse,  4  Sawy.  (U  S.)  466. 

1.  Levy  Court.  —  See  Levy  Ct.  v.  Cotoner,  2 
Wall.  (U.  S.)  507;  Anderson's  L.  Diet.;  Comp. 
Stal.  D.  C.  (1894),  c.  19,  §  q,  c.  39,  §  4. 
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CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  title  LEWDNESS,  13  Encyc.  of  Pl.  and 
Pr.  18. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work  :  ADULTERY  {AS  A  CRIME)  vol  1  p  746- 
BIGAMY,  vol.  4,  P-  34;  DISORDER!  Y  HOUSES,  vol.  9,  p.  508;  EXPOS- 
URE OF  PERSON,  vol.  12,  p.  536;  FORNICATION,  vol.  13  p.  iii8- 
INCEST,  vol.  16,  p.  134;  OBSCENITY;  POLYGAMY;  POSTAL  LA  WS; 
RAPE;  SEDUCTION. 


I.  Definitions  —  Lewd.  —  Given  to 
lute;  lustful;  filthy.1 

1.  Lewd.  —  State  v.  Lawrence,  19  Neb.  313: 
Snow  v.  Witcher,  9  Ired.  L.  (31  N.  Car.)  348. 

The  word  "  lewd  "  means  having  the  tend- 
ency to  excite  lustful  thoughts.  U.  S.  v. 
Britton,  17  Fed.  Rep.  733;  U.  S.  v.  Slenker, 
32  Fed.  Rep.  691. 

Lewdness  and  lasciviousness  are  of  those 
forms  of  immorality  which  have  relation  to 
sexual  impurity.  U.  S,  v.  Bennett.  16  Blaichf. 
(U.  S.)  362;  U.  S.  v.  Males,  51  Fed.  Rep.  42. 

United  States  Statute.  —  The  words  "obscene," 
"  lewd,"  and  "  lascivious,"  as  used  in  Rev. 
Stat.  U.  S.,  §  3893,  making  it  an  offense  to 
place  such  matter  in  the  mails,  are  held  to 
have  relation  to  sexual  impurity,  having  the 
same  meaning  as  that  given  to  them  at  com- 
mon law  in  prosecutions  for  obscene  libel. 
Swearingen  v.  U.  S.,  161  U.  S.  446;  U.  S.  v. 
Clark,  38  Fed.  Rep.  732;  U.  S.  v.  Males,  51 
Fed.  Rep.  41.  See  generally  the  titles  Libel 
and  Slander,  post;  Postal  Laws;  Obscenity. 

A  "  Lewd "  Book,  Pamphlet,  or  Paper  within 
the  meaning  of  the  statute,  is  one  that  de- 
scribes dissolute  or  unchaste  acts,  scenes,  or 
incidents,  or  one  the  reading  whereof,  by 
reason  of  its  contents,  is  calculated  to  excite 
lustful  and  sensual  desires  in  those  whose 
minds  are  open  to  such  influences.  U.  S.  v. 
Clarke,  38  Fed.  Rep.  732.  See  also  the  title 
Postal  Laws. 

Lewd  House.  —  In  Clifton  v.  State,  53  Ga.  244, 
it  was  said:  "A  '  lewd  house  '  may  properly 
be  Said  to  be  a  house  in  which  fornication  or 
adultery  is  practiced." 

Obscene.  —  The  word  "  obscene,"  within  the 
meaning  of  Act  Cong.  Sept.  26,  1888  (25  U.  S. 
Slat,  at  L.  496,  c.  1039),  forbidding  the  sending 
of  nonmailable    matter  through    the  mails, 


unlawful  indulgence  of  lust;  disso- 


when  used  to  describe  a  book,  pamphlet,  or 
paper,  means  a  publication  containing  immod- 
est and  indecent  matter,  the  reading  whereof 
would  have  a  tendency  to  deprave  or  corrupt 
the  minds  of  those  into  whose  hands  the  pub- 
lication might  fall,  whose  minds  are  open  to 
such  immoral  influences.  U.  S.  v.  Clarke,  38 
Fed.  Rep.  732.    See  also  the  title  Obscenity. 

Base  and  Lewd.  —  "The  words  'base  and 
lewd  '  are  not  actionable,  for  '  lewd  '  means 
'  lustful,  libidinous,'  but  does  not  import  crim- 
inal indulgence;  so  that  'incontinent'  is  the 
actionable  word  which  by  the  evidence  was 
.  stablished."  Snow  v.  Witcher,  9  Ired.  L.  (31 
N.  Car.")  348. 

Licentiousness  Equivalent  to  Lewdness.  —  Hol- 
ton  v.  State,  28  Fla.  309. 

Lewdness. —  In  Com.  v.  Wardell,  128  Mass. 
54,  it  was  said  that  lewdness  is  "  the  irregular 
indulgence  of  lust,  whether  public  or  private." 

In  Brooks  v.  State,  2  Yerg.  (Tenn.)  482,  it 
was  said  :  "  The  term  '  lewdness,'  in  4  Black. 
Com.,  c.  4,  p.  64,  does  not  mean  illicit  inter- 
course, but  gross  indecency;  as  if  one  expose 
himself  naked  in  the  streets." 

Lewdness  and  House  of  111  Fame.  —  An  indict- 
ment stated  that  the  defendant  kept  a  house 
of  ill  fame,  resorted  to  the  purposes  of  "  pros- 
titution or  lewdness."  It  was  objected  that 
this  indictment  charged  two  offenses,  but  the 
objection  was  overruled.  State  v.  Toombs,  79 
Iowa  741. 

Open  and  Gross  Lewdness.  —  No  particular  defi- 
nition of  what  constitutes  "  open  and  gross 
lewdness  "  is  given  in  statutes  prohibiting  it. 
'  The  indelicacy  of  ihe  subject  forbids  it,  and 
does  not  require  of  the  court  to  state  what  par- 
ticular  conduct  will   constitute  the  offense. 
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Lascivious.  —  Loose  ;  wanton  ;  lewd  ;  tending  to  produce  voluptuous  or  lewd 

emotions.1  .  .  .., 

Cohabitation.  —  The  act  or  state  of  dwelling  together  or  in  the  same  place  with 
another -a  the  state  of  living  together  as  husband  and  wife. 

By  Lascivious  Carriage  and  Behavior  are  meant  "  all  those  wanton  acts  between 
persons  of  different  sexes,  flowing  from  the  exercise  of  lustful  passions  which 
are  crossly  indecent  and  unchaste,  and  which  are  not  otherwise  punished  as 
crimes  against  chastity  and  public  decency."  4  Wanton  and  lascivious  acts  by 
one  person  only  towards  another  of  the  opposite  sex,  without  the  latter  s  will 
or  consent,  will  constitute  the  crime  5 

II  Constituents  of  the  Offense  —  1.  At  Common  Law.  —  Open  gross 
lewdness  or  lascivious  conduct  is  indictable  as  a  misdemeanor  at  common  law 
when  committed  in  a  public  place  and  witnessed  by  people.6  It  must  be 
open  and  notorious,  and  sufficiently  offensive  and  injurious  to  the  public  to 
constitute  a  criminal  nuisance.7 

2  Under  Statutes.  —  In  some  states  the  offense  of  lewdness  has  been  held 
to  include  private  illicit  intercourse,  as  well  as  public  indecency  8  So  wanton 
and  lascivious  acts  of  one  person  only,  practiced  towards  another  person  cf  a 


The  common  sense  of  the  community,  as  well 
as  the  sense  of  decency,  propriety,  and  morality 
which  most  people  entertain,  is  sufficient  to 
apply  the  siatute  to  each  particular  case  and 
point  out  what  particular  conduct  is  rendered 
criminal  by  it."    State  v.  Millard,  18  Vt.  574. 

1.  Lascivious.  —  Webster's  Diet. 
Lascivious  and  Lewd  Synonymous.  —  In  U.S. 

v.  Clarke,  38  Fed.  Rep.  732,  it  was  held  that 
the  terms  "  lewd  "  and  "  lascivious,"  as  used 
in  the  United  States  siatute  against  mailing 
any  obscene,  lewd,  or  lascivious  book,  were 
synonymous. 

2.  Cohabitation.  —  Webster's  Diet. 

3.  The  word  is  never  used  in  this  sense  in  a 
criminal  statute.  Cannon  v.  U.  S.,  116  U.  S. 
55.  And  see  Brinckle  v.  Brinckle,  12  Phila. 
(Fa.)  232,  34  Leg.  Int.  (Pa.)  428. 

Lewdly  and  Lasciviously  —  Unlawfully.  —  An 
indictment  for  fornication  and  adultery  did 
not  charge  in  the  terms  of  the  statute  that  the 
defendants  did  lewdly  and  lasciviously  asso- 
ciate, etc.,  bul  it  did  charge  that  they  unlaw- 
fully'did  associate,  bed,  and  cohabit  together, 
and  then  and  there  did  commit  fornication  and 
adultery.  This  was  held  sufficient,  the  couri 
saying  that  all  this  implied  that  they  did  lewdly 
and  lasciviously  associate.  Slate  v.  Stubbs,  108 

N.  Car.  774-  .  , 

4  Lascivious  Carriage.  —  Baldwin,  J.,  in 
Fowler  v.  Slate,  5  Day  (Conn.)  84.  See  also 
State  v.  Millard,  18  Vt.  574;  and  infra,  this 

tU5?  Fowler  v.  State,  5  Day  (Conn.)  81;  State 
v.  Millard,  18  Vt.  574-  .  . 

Criminal  Intent.  —  To  Constitute  Lewd  and 
Lascivious  Cohabitation  there  is  no  necessity  to 
prove  a  joint  criminal  intent,  since  the  offense 
is  a  joint  one  in  the  physical  acts  merely. 
State  v  Cutshall,  109  N.  Car.  764.  overruling 
State  v.  Mainor,  6  lied.  L.  (28  N.  Car.)  340. 
Compare  State  v.  Foster,  21  W.  Va.  767.  See 
also  the  title  Incest,  vol.  16.  p.  138. 

The  mere  fact  of  cohabitation,  under  an  hon- 
est though  mistaken  belief  that  the  parties  co- 
habiting are  lawfully  married,  will  not  support 
an  indictment  under  the  statutes  for  lewd  and 
lascivious  cohabitation,  if  the  cohabitation  is 
not  under  such  circumstances  as  to  create  a 


common  scandal  or  tend  to  corrupt  the  public 
morals     Com.  v.  Munson,  127  Mass.  459. 

6.  Common  Law.  — 4  Black.  Com.  64  ;  Knowles 
v.  State,  3  Dav  (Conn.)  103;  State  v.  Rose,  32 
Mo.  560;  Grisham  v.  State,  2  Yerg.  (Tenn.)  589. 

Indictment  Not  Good  under  Statute.  —  In  State 
v  Rose,  32  Mo.  560,  the  indictment  was  held 
not  good  under  the  statute,  because  it  did  not 
allege,  in  the  words  of  the  statute,  that  the  act 
of  public  indecency  was  open  and  notorious; 
but  the  offense  charged  was  held  to  be  indict- 
able at  common  law,  for  whatever  outrages 
decency  and  is  injurious  to  the  public  morals 
is  a  misdemeanor  and  punishable  as  such  at 
common  law.  See  also  Com.  v.  Wardell.  128 
Mass.  52.  _ 

7.  Must  Be  Open,  Notorious,  Offensive,  and  In- 
jurious. —  Grouse  v.  Stale,  16  Ark.  566;  Delany 
v.  People,  10  Mich.  241;  Brooks  v.  State,  2 
Yerg.  (Tenn.)  482;  Grisham  v.  State,  2  Yeig. 
(Tenn.)  589;  Stale  v.  Cagle,  2  Humph.  (Tenn.) 
414-  Britain  v.  Stale,  3  Humph.  (Tenn.)  203; 
State  v.  Moore,  1  Swan  (Tenn.)  136;  State  v. 
Smith,  32  Tex.  167;  State  v.  Foster,  31  Tex. 
578.  See  also  State  v.  Evans,  5  lied.  L.  (27 
N.  Car.)  603;  Mynatt  v.  State,  8  Lea  (Tenn.) 
47.    And  see  generally  the  title  Nuisances. 

Open  and  Notorious.  —  In  State  v.  Moore,  1 
Swan  (Tenn.)  136,  the  case  turned  upon  the 
sufficiency  of  the  indictment.  The  court  said  : 
"  The  indictment  avers  that  Bayless  Moore 
and  Abigail  Willis,  '  being  scandalous  and  e  1 
disposed  persons,'  etc.,  '  did  live,  use,  and  co 
habit  together  as  man  and  wife,  in  lewd  acis 
of  adultery  and  fornication,  not  being  then  and 
there  lawfully  married  to  each  other,'  elc. 
We  think  the  indictment  bad,  because  it  con- 
tains no  averment  that  the  acts  constituting 
the  offense  were  openlv  and  publicly  commit 
ted.  In  4  Black.  Com.  64,  il  is  said  lhat  1  open 
and  notorious  lewdness  '  is  an  indictable  offense 
at  common  law,  as  by  frequenting  houses  of 
ill  fame,  or  by  some  grossly  scandalous  and 
public  indecency." 

8.  Private  Illicit  Intercourse  Included  under 
Statute.  —  Crane  v.  People,  65  III.  App.  492; 
Com.  v.  Lambert,  12  Allen  (Mass.)  177;  Com 
v  Wardell,  128  Mass.  52;  Com.  v.  Parker.  4 
Allen  (Mass.)  313;  State  v.  Cagle.  2  Humph. 
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different  sex,  against  the  will  and  consent  of  such  person,  though  in  the 
absence  of  all  others,  have  been  held  to  constitute  the  offense.1 

Open  and  Notorious.  —  But  in  most  of  the  states  the  offense  must  be  alleged  to 
be  openly  and  notoriously  committed,  and  secret  or  private  illicit  intercourse 
is  not  sufficient  to  support  an  indictment.3 

Living  Together  as  Husband  and  Wife.  —  The  parties -must  be  living  together  3  as 
husband  and  wife.4    Thus  it  is  held  that  the  term  "  cohabit"  itself  implies 


(Tenn.)4i4.  See  also  People  v.  Gates.  46  Cal. 
52;  Stale  v.  West,  84  Mo.  440;  Grisham  v. 
State,  2  Yerg.  (Tenn.)  589,  597. 

Open  Lewdness  under  Massachusetts  and  other 
statutes.  Com.  v.  Wardell,  128  Mass.  52,  35 
Am.  Rep.  357;  State  v.  Millard,  18  Vt.  574. 
See  also  the  first  of  these  cases  and  numerous 
others  set  out  under  the  title  Exposure  of 
Person,  vol.  12,  p.  539,  notes. 

1.  Acts  of  One  Person  Practiced  Toward  Another 
Without  Consent.  —  Fowler  v.  State,  5  Day 
(Conn.)  81;  Slate  v.  Millard,  18  Vt.  574-  See 
also  People  v.  Gates,  46  Cal.  52;  Searls  v. 
People,  13  111.  597;  Gaylor  v.  McHenry,  15 
Ind.  383;  State  v.  Marvin,  12  Iowa  499;  Com. 
v.  Catlin,  1  Mass.  8;  Thayer  v.  Thayer,  101 
Mass.  in;  Hinson  v.  State,  7  Mo.  244;  Dam- 
eron  v.  State,  8  Mo.  494;  State  v.  Byron,  20  Mo. 
210;  State  v.  Crowner,  56  Mo.  147;  State  v. 
Moore,  1  Swan  (Tenn.)  136;  Richardson  v. 
State,  37  Tex.  346.  Compare  State  v.  Foster, 
26  W.  Va.  272.  And  see  the  title  Lewdness, 
13  Encyc.  of  Pl.  and  Pr.  23. 

2.  Open  and  Notorious  —  California.  —  People 
v.  Gates,  46  Cal.  52. 

Illinois.  —  Searls  v.  People,  13  111.  597. 
Indiana.  —  Gaylor  v.  McHenry,  15  Ind.  383. 
Iowa.  — State  v.  Marvin,  12  Iowa  499. 
Massachusetts.  —  Com.  v.  Catlin,  I  Mass.  8; 
Thayer  v.  Thayer,  101  Mass.  ill;   Com.  v. 
Munson,  127  Mass.  459. 

Mississippi.  —  Kinard  v.  State,  57  Miss.  132; 
Carotti  v.  State,  42  Miss.  334. 

Missouri.  —  Hinson  v.  State,  7  Mo.  244; 
Dameron  v.  State,  8  Mo.  494;  State  v.  Byron, 
20  Mo.  210;  State  v.  Crowner,  56  Mo.  147. 

Tennessee.  —  State  v.  Moore,  I  Swan  (Tenn.) 
136;  Brooks  v.  Stale,  2  Yerg.  (Tenn.)  482; 
State  v.  Moore,  1  Swan  (Tenn.)  136. 

Texas.  —  Richardson  v.  State,  37  Tex.  346. 
Virginia.  —  Pruner  v.  Com.,  82  Va.  115. 
West  Virginia.  —  State  v.  Foster,  26  W.  Va. 
272. 

And  see  the  cases  cited  in  the  next  note. 

Compare  also  Com.  v.  Catlin,  1  Mass.  8,  set 
out  under  the  title  Exposure  of  Person,  vol. 
12,  p.  539,  note. 

In  Kinard  v.  State,  57  Miss.  132.  and  Carotti 
v.  State,  42  Miss.  334,  it  was  held  that  the 
intercourse  must  be  open  and  notorious.  The 
Mississippi  statute  now  expressly  provides, 
however,  that  the  parties  need  not  dwell  to- 
gether publicly  as  husband  and  wife,  but  it 
may  be  proved  by  circumstances  which  show 
habitual  sexual  intercourse.  Granberry  v. 
State,  61  Miss.  440.  And  see  also  Williams 
7'.  People,  67  III.  App  344,  set  out  under 
Exposure  of  Person,  vol.  12,  p.  539. 

Adultery  and  Lewd  and  Lascivious  Cohabitation. 
—  Lewd  and  lascivious  cohabitation  on  the 
part  of  persons  both  of  whom  are  unmarried  is 
criminal,  when  open  and  gross;  but  such  co- 
habitation   between  persons  one  or  both  of 
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whom  are  married,  but  not  to  each  other, 
is  criminal,  whether  open  and  notorious  or 
secret.    State  v.  Coffee,  39  Mo.  App.  56. 

Secret  Adultery.  —  In  State  v.  Phillips,  49  Mo. 
App.  345,  it  was  held  that  an  indictment  for 
open  and  gross  lewdness  was  not  sustained  by 
evidence  of  acts  of  secret  adultery. 

In  State  v.  West,  84  Mo.  440,  it  was  held 
that  it  need  not  be  shown  that  the  acts  of  the 
defendants  were  open  and  notorious,  under 
the  Missouri  statute  which  provided  that  every 
man  and  woman,  one  or  both  of  whom  are 
married,  and  not  to  each  other,  who  shall 
lewdly  and  lasciviously  abide  and  cohabit  with 
each  other,  shall  upon  conviction  be  adjudged 
guilty  of  a  misdemeanor.  It  is  sufficient  for 
the  state  in  such  cases  to  prove  that  the  de- 
fendants lived  together  as  man  and  wife  and 
indulged  habitually  in  sexual  intercourse. 

Sufficiency  of  Evidence.  —  At  the  trial  of  an  in- 
dictment for  lewd  and  lascivious  cohabitation, 
evidence  tending  to  show  cohabitation,  the 
practice  of  fornication  or  adultery,  and  so 
much  publicity  and  evil  example  as  to  lead  to 
a  visit  from  the  overseers  of  the  poor  on  the 
complaint  of  the  judge  of  probate  of  the 
county,  is  sufficient  to  warrant  a  conviction. 
Com.  v.  Dill,  156  Mass.  226. 

3.  "  Together  "  —  "  With  Each  Other."  —  I  n 
State  v.  Foster,  2r  W.  Va.  767,  the  indictment 
alleged  that"  James  Foster,  on  the  1st  day  of 
October,  1876,  in  the  county  of  Boone,  and 
from  lhat  day  until  the  14th  day  of  April,  1877, 
in  said  county,  did  lewdly  and  lasciviously 
associate  and  cohabit  with  one  Sarah  Foster, 
the  said  James  Foster  and  Sarah  Foster  not 
being  married  to  each  other  during  all  the 
time  aforesaid."  It  was  held  that  the  indict- 
ment was  insufficient,  since  the  allegation  was 
not  equivalent  to  saying  that  the  parlies  men- 
tioned, during  that  lime,  lewdly  and  lascivi- 
ously associated  and  cohabited  together,  as 
the  statute  had  it,  or  with"  each  olher,"  which 
would  be  equivalent  words,  because  in  the 
absence  of  such  words,  for  aught  thai  appeared 
in  the  indictment,  one  might  be  entirely  inno- 
cent of  the  "  lewd  and  lascivious  "  commeice 
which  was  the  distinctive  feature  of  the  siatu- 
tory  offense.  One  might  be  insane,  or  might 
in  good  faith  believe  that  there  had  been  a 
bona  fide  marriage.  See  also  State  v.  Foster, 
26  W.  Va.  272;  Delany  v.  People,  10  Mich  241. 

4.  Living  Together  as  Husband  and  Wife  — 
California.  —  Exp.  Hutchings,  (Cal.  1887)16 
Pac.  Rep.  234. 

Florida.  —  Brevaldo  v.   State,   21   Fla.  789; 
Luster  v.  State,  23  Fla.  339;  Thomas  v.  State, 
39  Fla.  437;  Penton  v.  State,  (Fla.  1900)  28  So. 
Rep.  774;  Pinson  v.  State,  28  Fla.  735. 
Illinois.  —  Searls  v.  People,  13  111.  5Q7- 
Indiana.  —  State  v.  Gartrell,   14  Ind.  280; 
Wright  v.  State,  5  Blackf.  (Ind.)  358. 
Iowa.  — State  v.  Marvin,  12  Iowa  499. 
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Under  Statutes. 


a  living  together  in  the  same  house  as 
held  that  the  specific  act  of  lewdness  rr 

Massachusetts.  —  Com.  v.  Calef,  10  Mass.  153. 

Missouri.  —  Stale  v.  Chandler,  132  Mo.  155, 
53  Am.  St.  Rep.  483. 

Mississippi.  —  Carotti  v.  State,  42  Miss.  334. 

Virginia.  —  Pruner  v.  Com.,  82  Va.  115; 
Jones  v.  Com.,  80  Va.  18. 

To  constitute  the  offense  of  cohabiting  as 
husband  and  wife,  the  parties  must  live 
together  in  the  same  house  as  husband  and 
wife,  without  being  married;  and  whether 
they  so  live  must  be  determined  by  the  jury, 
fiom  the  testimony  in  the  case,  as  to  their  bed 
and  board,  and  the  intercourse  and  apparent 
relationship  in  which  they  live  and  bear  them- 
selves towards  each  other.  Bush  v.  State,  37 
Ark.  215. 

Evidence  of  Secret  Intercourse  Is  Not  Sufficient. 

—  State  v.  Chandler,  132  Mo.  155. 
Necessity  of  Living  Together.  —  In  Thomas  v. 

State,  '39  Fla.  437,  it  was  held  that  to  sustain 
aconviction  of  thecrimeof  lewd  and  lasci  vious 
association  and  cohabitation,  it  must  be  shown 
that  the  parties  openly  dwelt  together  as 
though  the  relation  of  husband  and  wife 
existed. 

Object  of  Statute.  —  In  Luster  v.  State,  23  Fla. 
339  it  was  held  that  the  object  of  the  statute 
against  lewd  and  lascivious  cohabitation  was 
to  prohibit  the  public  scandal  and  disgrace  of 
a  living  together  as  husband  and  wife  by  per- 
sons who  were  not  married  to  each  other. 

Living  or  Dwelling  Together  in  Same  House.  — 
In  Sullivan  v.  State,  32  Ark.  187,  it  was  held 
that  living  or  dwelling  together  in  the  same 
house  was  an  essential  element  of  the  crime 
of  unlawful  cohabitation  as  husband  and  wife. 

Invalid  Marriage. —  In  Schoudel  v.  State,  57 
N.  J.  L.  209,  it  was  held  that  where  a  man  and 
a  woman  lived  together  as  man  and  wife, 
under  the  honest  belief  that  they  were  legally 
married,  such  cohabitation  was  not  indictable 
under  a  statute  making  open  ledwness  punish- 
able.    Citing  Com,  v.  Munson.  127  Mass.  459. 

Claim  to  Be  Husband  and  Wife  Not  Necessary. 

—  In  Sullivan  v.  State,  32  Ark.  187,  it  was  said: 
"  We  do  not  think  it  necessary  that  the  parties 
should  claim  to  be  husband  and  wife;  if  they 
live  together  in  the  same  house,  in  like  man- 
ner, as  respects  bed  and  board,  as  marks  the 
intercourse  between  husband  and  wife,"  it  is 
sufficient.    See  also  Lyeilv  v.  State,  36  Ark  39. 

In  State  v.  Berry,  24  Mo.  App.  466,  an  in- 
struction to  the  jury  that  it  was  not  necessary 
to  a  conviciion  that  the  accused  parties  should 
hold  each  other  out  as  man  and  wife  was 
sustained. 

Sexual  Intercourse.  —  Under  Act  of  Cong. 
March  22,  1882,  §  3,  the  offense  of  cohabiting 
with  more  than  one  woman  is  committed  by  a 
man  who  so  associates  with  two  women  as  to 
hold  them  out  10  the  world  as  his  wives,  and 
it  is  not  essential  to  the  commission  of  the 
crime  that  he  should  have  had  sexual  inter- 
course with  either  of  them.  U.  S.  v.  Cannon, 
4  Utah  122. 

1.  Cohabit —  United  States. — Cannon  v.  U. 
S.,  116  U.  S.  55. 

Arkansas.  —  C  rouse  ?■  Stale,  16  Ark.  566; 
Sullivan  v.  State,  32  Ark.  187;  Bush  v.  State, 


husband  and  wife.1  And  il  has  been 
ust  be  alleged.2 

37  Ark.  215;  Lyerly  v.  State,  36  Ark.  39;  Taylor 
v.  State.  36  Ark.  84. 

California.  —  Sharon  v.  Sharon,  79  Cal.  670; 
Kilburn  v.  Kilburn,  89  Cal.  46. 

Indiana.  —  Jackson  v.  Slate,  116  Ind.  464; 
State  v.  Chandler,  96  Ind.  592. 

Maine.  —  Calef  v.  Calef,  54  Me.  365. 

Massachusetts.  —  Com.  v  Calef,  10  Mass.  153. 

Pennsylvania.  —  Brinckle  v.  Brinckle,  12 
Phila.  (Pa.)  232,  34  Leg.  Int.  (Pa.)  428;  Yard- 
ley's  Estate,  75  Pa  St.  207. 

Tennessee.  — Stat;  v.  Moore,  I  Swan  (Tenn.) 
136. 

Virginia.  —  Pruner  v.  Com.,  82  Va.  115. 

West  Virginia.  —  State  v.  Miller,  42  W.  Va. 
215;  State  v.  Foster,  21  W.  Va.  767. 

Cohabitation  means  more  than  living  to- 
gether in  the.  same  house.  Searls  v.  People, 
13  III.  597;  Calef  v.  Calef,  54  Me.  365. 

In  Richardson  v.  State,  37  Tex.  346,  it  was 
held  that  sexual  intercourse  as  often  as  half  a 
dozen  times  between  a  man  and  a  woman,  the 
visits  of  the  man  to  his  misiress  being  occa- 
sional, did  not  constil ute  cohabitation.  Com. 
pare  Parks  v.  State.  4  Tex.  App.  134;  Morrill 
v.  State.  5  Tex.  App.  447,  Mcknight  v.  State, 
6  Tex.  App.  158. 

In  Slate  v.  Connoway  Tappan  (Ohio)  90,  co- 
habiting was  defined  as  "  a  living  togeiber  in 
one  house;  a  boarding  or  tab  ing  together;  it 
carries  with  it  the  idea  of  a  fixed  residence." 

Occupying  One  Bed. —  The  word  "  cohabit  " 
does  not  necessarily  include  in  its  signification 
the  occupying  of  one  bed.  State  v.  Chandler, 
96  Ind.  592,  citing  r  Hag.  Cons.  144;  Dunn  v. 
Dunn,  4  Paige  (N.  Y.)  425.  But  the  word  is 
popularly,  and  sometimes  in  statutes,  used 
in  this  latter  sense.  Stale  v.  Chandler,  96  Ind. 
592,  citing  State  v.  Byron,  20  Mo.  210. 

Occasional  Acts  Not  Enough,  —  To  constitute 
the  offense  of  lewd  and  lascivious  association 
and  cohabitation,  under  Code  W.  Va  ,  c.  149, 
§  7,  it  must  be  proved  that  the  parties  co- 
habited together;  lhat  is,  lived  together  in  the 
same  house  as  man  and  wife.  Proof  of  occa- 
sional acts  of  illicit  intercourse  is  not  sufficient. 
State  v.  Miller,  42  W.  Va.  215. 

Single  Act. —  In  Turney  v.  State,  60  Ark. 
259,  it  was  held  that  where  a  man  and  a 
woman  stopped  together  for  one  night  at  a 
house  and  adopted  marital  relations,  they 
were  not  guilty  of  illegal  cohaoitation. 

Living  in  a  State  of  Fornication.  —  An  indict- 
ment charged  lhat  C,  a  married  man,  and  B., 
an  unmarried  woman,  not  being  then  and 
there  married  to  each  other,  did  unlawfully 
live  and  cohabit  together  as  man  and  wife.  It 
was  held  that  this  was  equivalent  10  charging 
the  offense  of  living  in  a  state  of  fornication. 
State  v.  Chandler,  96  Ind.  592.  See  also  the 
title  Fornication,  vol.  13,  p.  1124. 

2.  Specific  Act.  —  In  Dameron  v.  State,  S  Mo. 
494,  in  an  indictment  for  open  gross  lewdness, 
or  lascivious  behavior,  it  was  held  not  suffi- 
cient to  charge  the  defendant  generally  in  the 
words  of  the  statute  with  being  guilty  of 
"  open  gross  lewdness  and  lascivious  behavior, 
by  then  and  there  publicly  cohabiting  with 
one  F.,"  etc.;  but  the  specific  act  in  which  the 
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Occasional  Act.  —  Proof  of  occasional  sexual  intercourse  will  not  be  sufficient 
to  warrant  a  conviction  for  lewd  and  lascivious  cohabitation.  There  must  be 
evidence  of  habitual  sexual  intercourse.1 

III.  Evidence.  —  From  the  very  nature  of  the  offense  of  lewd  and  lascivious 
cohabitation  and  conduct,  it  is  apparent  that  in  a  vast  majority  of  cases 
direct  evidence  cannot  be  procured;  consequently,  circumstantial  evidence 
will  necessarily  sustain  an  indictment.3      Hearsay  evidence  is,  of  course, 


lewdness  or  lasciviousness  was  displayed 
should  have  been  specified  with  that  degree  of 
certainty  that  would  advise  the  accused  of  the 
specific  charge  he  is  called  upon  to  answer. 
See  also  State  v.  Bess,  20  Mo.  4x9;  State  v. 
Osborne,  69  Mo.  143.  But  see  Com.  v.  Pray, 
13  Pick.  (Mass.)  359;  State  v.  Russell,  14  R. 
I.  506;  State  v.  Collins,  48  Me.  217:  State  v. 
Dowers,  45  N.  H.  543;  James  v.  Com.,  12  S. 
&  R.  (Pa.)  220. 

1.  Occasional  Acts  —  Arkansas.  —  Sullivan  v. 
State,  32  Ark.  187;  Taylors.  State,  36  Ark.  84. 

Florida.  —  Penton  v.  State,  (Fla.  1900)  28  So. 
Rep.  774;  Thomas  v.  State,  39  Fla  437. 

Illinois.  —  Searls  v.  People,  13  111.  597. 

Indiana.  —  Jackson  v.  State,  116  Ind.  464. 

Iowa.  —  State  v.  Marvin,  12  Iowa  499. 

Massachusetts.  —  Com.  7 .  Calef,  10  Mass.  153. 

Mississippi.  —  Carotti,  v.  State,  42  Miss.  334; 
Granberry  v.  State,  61  Miss.  440;  Schwall  v. 
State,  (Miss.  1897)  21  So.  Rep.  660;  Brown  v. 
State,  (Miss.  1890)  8  So.  Rep.  257. 

Missouri.  —  Slate  v.  Osborne,  39  Mo.  App. 
372. 

South  Carolina.  —  State  v.  Carroll,  30  S. 
Car.  85. 

Tennessee.  —  State  v.  Moore,  1  Swan  (Tenn.) 

136-  . 

Virginia.  —  Pruner  v.  Com.,  82  Va.  115; 
Jones  v.  Com.,  80  Va.  18. 

West  Virginia.  —  State  v.  Foster,  21  W.  Va. 
767. 

Two  Acts  of  Intercourse  Not  Enough.  —  State 
v.  Marvin,  12  Iowa  499. 

What  Jury  May  Consider.  —  In  State  v.  Kirk- 
patrick,  63  Iowa  554,  it  was  held  that  while 
occasional  acts  of  sexual  intercourse  secretly 
indulged  in  between  a  man  and  a  woman  liv- 
ing in  the  same  house,  ostensibly  as  master 
and  servant,  did  not  alcne  constitute  the  crime 
of  lewd  cohabitation,  yet  such  acts  and  I  he 
birth  of  a  child  to  the  woman  during  the  exist- 
ence of  such  relation  might  be  considered  by 
the  jury  in  connection  with  all  the  circum- 
stances of  the  case  in  determining  the  guilt  or 
innocence  of  the  parties. 

So,  in  Wright  v.  State,  108  Ala.  60,  it  was 
said:  "  There  was  evidence  tending  to  show 
that  both  parties  occupied  a  room  containing 
two  beds.  The  parties  were  seen  together  in 
bed  on  two  occasions.  They  were  seen  at 
another  lime,  during  the  occupancy  of  the 
room,  to  go  off  and  lie  down  together  in  a 
thicket.  His  own  admission  of  having  had 
intercourse  with  the  woman,  and  all  of  this 
evidence,  occurred  within  the  period  covered 
by  the  indictment.  The  evidence  shows  only 
occasional  acts  of  illicit  intercourse,  and  yet 
the  facts  if  believed  by  the  jury  beyond  a  rea- 
sonable doubt,  authorized  the  jury  to  find  a 
living  together  within  the  meaning  of  the 
statute." 

Associating  with  Females  Known  or  Reputed  to 


Be  Prostitutes,  —  In  Jessup  v.  State,  14.  Ind. 
App.  257,  it  was  held  that  the  offense  de- 
nounced by  the  Indiana  statute,  of  associating 
with  females  known  or  reputed  to  be  prosti- 
tutes, might  be  committed  by  association  with 
one  female  so  known  or  reputed. 

Incest. —  In  Mississippi  an  indictment  against 
uncle  and  niece,  alleging  that  they,  being 
within  the  degrees  making  marriage  incestu- 
ous, did  live  and  cohabit  together,  and  were 
guiltv  of  adultery  and  fornication,  he  being  a 
married  man  and  she  an  unmarried  woman, 
charges  no  offense.  It  is  not  good  as  an  in- 
dictment for  incest  under  Code  Miss.  1880, 
§  2701  (Annot.  Code  1892,  §  955),  as  incest  is  a 
felony,  and  it  is  not  alleged  that  the  criminal 
act  was  feloniously  done.  Nor  is  it  good  as 
an  indictment  for  unlawful  cohabilation  under 
Code  1880,  §  2700  (Annot.  Code  1892,  §  953), 
since  it  is  not  averred  that  the  parties  were 
guilty  of  habitual  sexual  intercourse.  New- 
man v.  State,  69  Miss.  393.  See  also  Gran- 
berry v.  State,  61  Miss.  440. 

2.  Circumstantial  Evidence.  —  For  causes 
whete  such  evidence  was  held  sufficient,  see 
Com.  v.  Dill,  156  Mass.  226;  Peak  v.  State,  10 
Humph.  (Tenn.)  99.  For  a  case  where  it  was 
insufficient,  see  State  v.  Coffey,  44  Mo.  A  pp. 
455- 

Froof  of  the  Marriage  Relation  May  Be  Perti- 
nent, as  it  tends  to  explain  the  association  of 
the  parties.  U.  S.  v.  Higgerson,  46  Fed.  Rep. 
750.  But  direct  evidence  of  marriage  is  neces- 
sary; a  mere  repute  will  not  suffice.  State  v. 
Coffee,  39  Mo.  App.  56. 

A  witness  may,  however,  testify  to  his  mar- 
riage with  the  female  defendant  without  the 
production  of  the  record  of  the  marriage. 
Com.  v.  Dill,  156  Mass.  226.  See  also  the  title 
Marriage. 

Character.  —  On  trial  of  a  man  and  woman 
jointly  indicted  under  the  statute,  evidence  of 
bad  character  of  the  woman  for  chastity, 
although  not  admissible  against  her,  she 
not  having  put  her  character  in  issue,  may 
be  competent  as  against  the  man.  State  v. 
Berry,  24  Mo.  App.  466. 

Where  a  witness  for  the  prosecution  testified, 
on  cross-examination,  that  some  years  before 
he  found  his  wife,  the  female  defendant, 
sitting  with  a  man  and  thought  it  improper 
because  of  the  man's  reputation,  it  was  held 
that  the  counsel  for  the  prosecution  might  ask 
what  that  reputation  was.  Com.  v.  Dill,  156 
Mass.  226. 

Prior  Acts. —  At  the  trial  of  an  indictment 
for  unlawful  cohabitation,  evidence  tending  to 
prove  improper  familiarity  and  criminal  in- 
timacy between  the  parties,  both  prior  and 
subsequent  to  the  indictment,  is  admissible  to 
illustrate  the  relations  and  conduct  of  the 
parties  shown  to  have  occurred  within  the  time 
covered  by  the  indictment,  unless  such  acts 
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inadmissible.1 

LEX  DOMICILII.  —  Sec  the  title  Private  International  Law. 

LEX  FORI.  —  See  the  title  Private  International  Law. 

LEX  LOCI  CONTRACTUS  —  LEX  LOCI  REI  SIT2E.  —  See  the  title  PRIVATE 
International  Law. 

LEX  TERRiE.  —  See  the  title  Due  Process  OF  Law,  vol.  10,  p.  287. 

LIABILITY  —  LIABLE.  (See  also  the  title  DEBT,  vol.  8,  p.  982.)  —  Lia- 
bility is  defined  to  be  responsibility  ;  the  state  of  one  who  is  bound  in  law  and 
justice  to  do  something  which  may  be  enforced  by  action.  This  liability  may 
arise  from  contract,  either  express  or  implied,  or  in  consequence  of  a  tort 
committed.* 


and  conduct  are  loo  remote  in  point  of  time  to 
afford  any  reasonable  inference  of  guilt  as  to 
the  offense  charged.  Stewart  v.  State,  64 
Miss.  626.  See  also  Mynatt  v.  Slate,  8  Lea 
(Tenn.)  47;  Wright  v.  State,  108  Ala.  60,  and 
the  titles  Adultery,  vol.  1,  p.  753".  Incest, 

vol.  16,  p.  139- 

Confession.  —  The  deliberately  made  con- 
fessions of  the  defendant  that  he  committed 
the  offenses  with  which  he  is  charged,  duly 
proved  at  the  trial,  are  sufficient  to  sustain  a 
conviction.  U.  S.  v.  Schow,  6  Utah  381.  See 
generally  the  title  Confessions,  vol.  6,  p.  520. 

Province  of  Jury.  —  In  order  to  convict  the 
defendants  of  lewd  and  lascivious  association 
and  cohabitation,  the  evidence  must  satisfy 
the  jury  beyond  a  reasonable  doubt.  Pinson 
v.  State,  28  Ha.  735. 

Question  for  Jury  Whether  Parties  Lived  To- 
gether as  Husband  and  Wife.  —  Bush  v.  State,  37 
Ark.  215. 

1.  Hearsay  Evidence.  —  On  a  trial  for  open 
and  notorious  lewdness  it  is  not  competent  to 
admit  evidence  that  it  was  the  general  rumor 
in  the  neighborhood  that  the  parties  were  liv- 
ing together  in  adultery.  Buttram  v.  Slate,  4 
Cold  w.  (Tenn.)  171.  See  also  Belcher  v.  State, 
8  Humph.  (Tenn.)  63. 

2.  Liability.  —  Wood  v.  Currey,  57  Cal.  209; 
Lattin  v.  Gillette,  95  Cal.  319;  McElfresh  v. 
Kirkendall,  36  Iowa  226;  Benge  v.  Bowling, 
(Ky.  1899)  51  S.  \V.  Rep.  151;  Choate  v.  Quini- 
chett,  12  Heisk.  (Tenn.)  432. 

Other  Definitions.  —  In  Pilisburgh  Melting 
Co.  v.  Reese.  118  Pa.  St.  362,  it  was  said: 
"  The  term  liability  expresses  in  the  broadest 
and  most  comprehensive  manner  any  form  of 
legal  obligation,  certainly  all  such  as  are 
measured  by  money  values." 

"  Liability  signifies  that  condition  of  affairs 
which  gives  rise  to  an  obligation  to  do  a  par- 
ticular thing  to  be  enforced  by  action."  Hey- 
wood  v.  Shreve,  44  N.  J.  L.  104. 

"  TAability  is  defined  as  '  the  state  of  being 
liable;  as,  the  liability  of  an  insurer;  liability 
to  the  law;  responsibility,  accountableness, 
accountability,  bounden  duty.'  "  Berry  v. 
Kansas  City,  etc.,  R.  Co.,  52  Kan.  771. 

In  Joslin  v.  New  Jersey  Car  Spring  Co.,  36 
N.  J.  L.  145,  it  was  said:  "  Liability  is  defined 
to  be  a  state  of  being  bound  or  obliged  in  law 
or  justice."  . 

Absolute  Liability  —  Forfeiture.  —  A  United 
States  statute  provided  that  if  any  certificate 
of  registry  of  anv  vessel  should  be  knowingly 
and  fraudulently  obtained  or  used  for  any 
vessel  not  entitled  to  the  benefit  thereof,  such 


vessel,  with  her  tackle,  apparel,  and  furniture, 
should  be  liable  to  forfeiture.  It  was  held 
that  the  forfeiture  was  absolute.  It  was  con- 
tended from  the  phrase  "  shall  be  liable  to 
forfeiture"  that  the  property  did  not  vest 
until  seizure.  The  court  said:  "  The  vessel  is 
forfeited  if  anything  is,  and  I  can  see  only  the 
contingency  that  the  government  may  not 
choose  to  prosecute  or  may  not  discover  the 
liability,  and  this  is  all,  I  think,  which  is 
meant  by  the  phrase  in  question."  The  Mary 
Celeste,  2  Lowell  (U.  S.)  357-  But  compare 
James  v.  Young,  27  Ch.  D.  655. 

Alimony.  —  A  claim  of  a  bankrupt  s  divorced 
wife  for  unpaid  monthly  instalments  of  the 
alimony  awarded  to  her  by  the  decree  of  the 
court  is  a  liability  of  the  husband.  In  re  Van 
Orden,  96  Fed.  Rep.  86. 

Change  of  Grade.  —  The  charter  of  a  borough 
gave  to  the  warden  and  burgesses  sole  power 
to  change  grades,  required  them  to  submit 
to  the  borough  meeting  an  estimate  of  ex- 
penditures for  the  ensuing  year,  and  prohibited 
them  from  incurring  any  liability,  bv  contract 
or  otherwise,  in  excess  of  the  estimate  as  fixed 
by  the  borough  meeting.  It  was  held  that 
damage  caused  by  a  change  of  grade  was  not 
an  expenditure  or  legal  liability  incurred  by 
contract  or  otherwise,  within  the  meaning 
of  this  provision.    CoDk  v.  Ansonia,  66  Conn. 

4 'claims  and  Liabilities.  (See  infra,  this  note, 
Liability  and  Debt  Distinguished.')  —  In  constru- 
ing a  statute  providing  that  all  claims  against 
the  estate  of  a  deceased  person  should  be 
registered  in  court,  it  was  said:  "  There  is  a 
distinction  between  'claims'  and  liabilities 
All  claims  must  be  registered,  but  not  all 
liabilities.  The  claims  required  to  be  regis- 
tered are  those  for  the  proof  and  registration 
of  which  provision  is  made  by  section  2027  of 
the  Code  —  those  which  might  be  paid  by  the 
personal  representative  when  proved  and 
registered.  If  the  decedent  was  liable  in  dam- 
ages for  a  trespass  or  the  like,  or  to  account 
as  a  partner,  there  could  not  be  any  registra- 
tion of  a  claim  against  his  estate.  This  shows 
the  distinction  between  liabilities  and  claims, 
which  latter  are  required  to  be  registered —  a 
distinction  pointed  out  by  Sharkey,  C.  J.,  in 
Gordon  v.  Gibbs,  3  Smed.  &  M.  (Miss.)  473- 
Harris  v.  Hutcheson,  65  Miss.  g. 

Contingent  Liability.  —  A  national-bank  act 
required  a  naiional  bank  to  report  to  the 
comptroller  of  the  currency  its  liabilities.  It 
was  held  that  the  term  liabilities  included  con- 
tingent as  well  as  absolute  liabilities,  and  that 
Volume  XVIII. 


846 


Definition.  LI  ABILITY  —  LI  ABLE.  Definition. 


the  bank  should  include  in  its  report  an  un- 
matured note  guaranteed  by  it.  Cochran  v. 
U.  S.,  157  U.  S.  296.  The  court  said:  "  We 
know  of  no  definition  of  the  word  liability, 
either  given  in  the  dictionaries  or  as  used  in 
the  common  speech  of  men,  which  restricts  it 
to  such  as  are  absolute,  or  excludes  the  idea 
of  contingency.  In  fact,  it  is  more  frequently 
used  in  the  latter  sense  than  in  the  former,  as 
when  we  speak  of  the  liability  of  an  insurer 
or  a  common  carrier,  or  the  liability  10  acci- 
dents or  to  errors;  and  in  Webster's  Dictionary 
the  word  liable  is  said  to  refer  '  to  a  future 
possible  or  probable  happening,  which  may 
not  actually  occur;  as,  horses  are  liable  to 
slip;  even  the  sagacious  are  liable  to  make 
mistakes.'  " 

Same  —  Policy  of  Insurance  on  Freight  Cars.  — 
The  word  liable,  used  in  afire-insurance  policy 
issued  to  a  railroad  terminal  transfer  company, 
covering  freight  cars  of  other  owners  for  which 
the  assured  was  or  might  be  liable  while  on 
its  road,  was  held  not  to  signify  a  perfected 
or  fixed  legal  liability,  but  rather  a  condition 
out  of  which  a  liability  might  arise,  based  on 
some  duty  which  the  assured  owed  to  owners 
of  cars  in  its  custody.  Home  Ins.  Co.  v. 
Peoria,  etc.,  R.  Co.,  178  111.  64. 

Same  —  Surety.  —  In  Fisse  v.  Einstein,  5  Mo. 
App.  78,  it  was  held  that  a  judgment  debtor 
was  liable  on  a  judgment  as  soon  as  it  was 
rendered,  and  when  his  surety  signed  the  ap- 
peal bond  he  became  liable  with  the  debtor  for 
the  same  debt,  within  the  meaning  of  a  bank- 
rupt act. 

Liability  and  Debt  Distinguished.  —  In  In  re 

Van  Orden,  96  Fed.  Rep.  88,  it  was  said:  "  In 
8  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.),  p. 
986,  it  is  stated  that  '  the  words  "  debt  "  and 
liability  are  not  synonymous  *  *  *  as 
applied  to  the  pecuniary  relations  of  the 
parties.  Liability  is  a  term  of  broader  signifi- 
cance than  "  debt."  *  *  *  Liability  is 
responsibility.'"  See  also  McElfresh  v.  Kirk- 
endall,  36  Iotva  227;  White  v.  Greene,  (Iowa 
1897)  70  N.  W,  Rep.  184;  Pittsburgh,  etc.,  R. 
Co.  v.  Clarke,  29  Pa.  St.  146;  Choate  v.  Quini- 
chett,  12  Heisk.  (Tenn.)  432. 

In  Choate  v.  Quinichett,  12  Heisk.  (Tenn.) 
432,  it  was  said:  "  A  liability  is  not  always  a 
debt.  A  liability  is  defined  to  be  a  responsi- 
bility; the  state  of  one  who  is  bound  in  law 
and  justice  to  do  something  which  may  be  en- 
forced by  action.  This  liability  may  arise 
from  contracts,  either  express  or  implied,  or 
in  consequence  of  torts  committed." 

In  Hill  v.  Graham,  11  Colo.  App.  544,  it  was 
said:"  Every  where  in  it  [the  Colorado  stat  ute] 
the  things  provable  are  called  '  claims  '  or 
'  demands  '  —  in  one  case,  liabilities  —  but 
nowhere,  except  as  to  those  not  yet  due,  are 
they  called  '  debts.'  Whenever  the  words 
'  claims,'  '  demands,'  and  liabilities  have  been 
the  subject  of  judicial  construction,  it  has 
always  been  agreed  that  they  have  a  broader 
significance  than  the  word  '  debts.'  "  This 
case  arose  upon  the  construction  of  the  statute 
providing  for  the  filing  of  claims  against  an 
assignee  for  the  benefit  of  creditors,  and  the 
term  liabilities  was  held  to  include  an  ass"-r 
ment  on  a  stockholder.  See  also  Aldrich  . 
McClaine,  98  Fed.  Rep.  378. 
In  Reynolds  v.  Waterville,  92  Me.  319,  it 


was  said,  per  Savage,  J.,  dissenting:  "  A  debt 
is  what  is  owed  and  must  be  paid.  It  is 
claimed  that  the  word  liability  is  more  signifi- 
cant in  this  instance.  A  definition  which  is 
ample  for  the  purpose  of  construing  the  con- 
stitution is,  '  the  condition  of  being  responsible 
for  a  possible  or  actual  loss,  penalty,  evil,  ex- 
pense, or  burden.'  Standard  Dictionary.  It 
will  be  easily  perceived  that  this  definition  in- 
volves the  idea  of  an  ultimate  pay-day.  To  be 
liable,  in  this  sense,  is  to  be  financially  re- 
sponsible; to  be  obliged  to  pay,  at  least  upon 
a  contingency.  To  be  liable  is  to  be  bound 
in  the  present,  to  pay  in  the  future,  certainly 
or  upon  a  contingency." 

But  a  debt  is  included  in  the  term  liabilities. 
Ferguson  v.  Smith,  10  Kan.  403. 

Liability  in  the  Sense  of  Debt.  —  A  statute  pro- 
vided that  the  diveision  of  the  funds  of  a  cor- 
poration to  other  objects  than  those  mentioned 
in  its  articles  and  in  the  notices  published,  and 
the  payment  of  dividends  which  left  insuffi- 
cient funds  to  meet:  the  liabilities  of  the 
corporation,  should  be  deemed  fraud.  In  con- 
struing this  provision  the  court  said:  "The 
word  liability,  as  used  in  the  statute,  should 
be  construed  to  mean  existing  indebtedness  at 
the  time  the  dividend  is  declared,  the  payment 
of  which  could  be  enforced.  That  such  is  the 
proper  construction  we  think  is  apparent  from 
other  sections  of  the  code  in  which  the  word 
liability  is  used  as  synonymous  with  '  in- 
debtedness.' "    Miller  v.  Bradish,  69  Iowa  282. 

A  statute  provided  that  in  any  action 
brought  to  enforce  any  liability  under  it, 
where  one  or  more  stockholders  should  be  in- 
cluded as  defendants,  an  execution  should  go 
first  against  the  company,  and  if  its  property 
should  be  insufficient,  then  against  the  stock- 
holder; and  in  case  the  stockholder  should  pay 
the  debt  he  should  be  subrogated  to  the  rights 
of  the  creditor  against  the  company.  The 
court  said:  "The  words  'any  liability'  in 
this  section  clearly  mean  no  more  than  would 
have  been  expressed  by  the  words  '  any  debt 
of  the  company.'  "  Hill  v.  Frazier,  22  Pa.  St. 
323- 

Disputed  Claim  for  Wages.  —  The  term  lia- 
bility has  been  held  to  be  broad  enough  to 
cover  a  disputed  claim  for  wages  or  salary. 
Joslin  v.  New  Jersey  Car  Spring  Co.,  36  N.  J. 
L.  145. 

Future.  —  An  obligation  to  pay  money  at  a 
future  time  creates  a  liability.  Benge  v. 
Bowling,  (Ky.  1899)  51  S.  W.  Rep.  151.  Com- 
pare Miller  v.  Bradish,  69  Iowa  278,  set  out 
supra,  this  note.  Liability  in  the  Sense  of  Debt. 

So  in  White  v.  Greene,  (Iowa  1897)  70  N.  W. 
Rep.  184,  it  was  said:  "  There  is  no  reason  for 
restricting  the  word  as  used  in  the  statute 
under  consideration,  to  liabilities  which  had 
become  due  or  payable  at  or  before  the  trans- 
fer. The  word  liability  has  a  much  more  ex- 
tensive significance  than  the  term  '  debt.' 

A  statute  provided  that  transfers  of  shares 
in  a  cot  poration  should  not  exempt  the  person 
making  it  from  any  corporate  liability  created 
prior  thereto.  In  construing  this  statute  in 
White  v.  Green,  105  Iowa  181  the  court  said: 
"  The  liabilities  contemplated  by  the  statute 
are  not  merely  obligations  which  are  due  and 
payable  when  the  transfer  is  made.  Liability 
in  a  legal  sense,  is  the  state  or  condition  of 
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one  vvho  is  under  obligation  to  do  at  once  or 
at  some  future  time  something  which  may  be 
enforced  by  action.  It  may  exist  without  the 
right  of  immediate  enforcement."  Citing  i 
Bouv.  L.  Diet.;  Rap,  &  L.  Diet  ;  Standard 
Diet.;  Pittsburgh,  etc.,  R.  Co.  v.  Clarke,  29  Pa. 
St.  146. 

Same  —  Municipal  Corporations.  —  Where  a  city 
was  forbidden  to  incur  a  liability  exceeding 
in  any  year  the  income  and  revenue  provided 
for  such  year,  it  has  been  held  that  this  did 
not  invalidate  a  contract  for  the  disposiiion  of 
the  sewage  of  the  city  for  a  period  of  five 
years,  the  sum  to  be  paid  yearly  being  within 
the  amount  which  the  city  was  authorized  to 
levy.  McBean  v.  Fresno,  112  Cal.  159;  Hig- 
gins  v.  San  Diego,  118  Cal.  524.  And  in  the 
following  cases  similar  contracts  were  held 
valid:  East  Sr.  Louis  v.  East  St.  Louis  Gas 
Light,  etc.,  Co.,  98  111.  415;  Valparaiso  v. 
Gardner,  97  Ind.  1;  Indianapolis  v.  Indian- 
apolis Gas- Light,  etc.,  Co.,  66  Ind.  396;  Grant 
v.  Davenport,  36  Iovva  396;  Smith  v.  Dedham, 
144  Mass.  177;  Weston  Syracuse,  17  N.  Y. 
no;  Territory  v.  Oklahoma,  2  Okla.  158; 
Eris  City's  Appeal,  91  Pa.  St.  39S.  But  see, 
holding  such  contracts  in "alid.  Miles  Water 
Works  v.  Niles,  59  Mich.  312;  Davenport  v. 
Kleinschmidt,  6  Mont.  502  Atlantic  City 
Water  Works  Co.  v.  Read,  50  N.  J.  L.  665; 
State  v.  Menbety,  7  Ohio  St.  522;  Salem 
Water  Co.  v.  Salem,  5  Oregon  29.  And  for  a 
full  discussion  on  this  subject,  see  the  title 
Municipal  Corporations. 

Covenant  of  Warranty. —  In  Benge  v.  Bowl- 
ing, (Ky.  1899)  51  S.  W.  Rep.  151,  it  was  held 
that  a  covenant  or  warranty  in  a  deed  created 
a  liability  as  of  the  date  of  the  deed,  and  not 
as  of  the  date  of  eviction. 

Indemnity  Contract.  (See  generally  the  t i tie 
Indemnity  Contracts,  vol.  16,  p.  167.)— A 
bond  was  conditioned  to  support  the  paupers 
of  a  town  for  five  years  and  to  save  the  town 
harmless  from  all  damages,  costs,  and  ex- 
penses which  might  happen  or  accrue  for  or 
on  account  of  the  liability  of  the  town  to  be 
called  upon  to  support  or  provide  for  poor  per- 
sons. In  construing  this  bond  the  court  said: 
"  The  term  liability,  as  here  used,  does  not 
mean  a  legal  liability  to  a  recovery  of  dam- 
ages; but  it  is  used  in  a  popular  sense.  The 
'  liability  lo  be  called  upon  to  support  poor  per- 
sons '  is  a  very  different  thing  from  a  liability 
to  support  them.  The  town  of  Saco,  like  other 
towns,  is  liable  to  be  called  upon  by  suit, 
though  the  suit  may  be  successfully  defended; 
and  the  bond  of  the  defendant  was  intended 
to  save  the  town  from  the  expenses  of  such 
suits,  whether  well  founded  or  not."  Saco  v. 
Osgood,  5  Me.  238. 

In  an  action  on  a  bond  given  to  a  sheriff  to 
indemnify  him  against"all  damages.expenses, 
costs,  and  charges,  and  against  all  loss  and 
liabilities  which  said  sheriff  shall  sustain,  or 
in  any  wise  be  put  to,"  it  is  sufficient  to  show 
a  liability  by  way  of  judgment  against  him, 
without  showing  payment  ihereof.  The  court 
said:  "  If  the  indemnity  be  against  the  pay- 
ment of  money  the  plaintiff  is  generally  re- 
quired to  prove  actual  payment,  or  that  which 
ihe  law  considers  equivalent  to  actual  pav- 
ment  But  it  has  very  generally  been  held 
that  if  the  indemnity  be  not  only  against  actual 


damage  or  expense,  but  also  against  any 
liability  for  such  damage  orexpense,  the  party 
need  not  wait  until  he  has  actually  paid  the 
demand  against  him,  but  his  right  of  action  is 
complete  when  he  becomes  legally  liable  for 
damages."  Jones  v.  Childs,  8  Nev.  125. 
See  also  Chace  v.  Hinman,  8  Wend.  (N.  Y.) 
452;  Webb  v.  Pond,  19  Wend.  (N.  Y.)  423; 
Gilbert  v.  Wiman,  1  N.  Y.  550. 

Obligation  —  Contract.  —  A  statute  provided 
that  an  action  upon  a  contract,  obligation,  or 
liability,  not  founded  upon  an  instrument  of 
writing,  must  be  brought  within  two  years 
after  the  cause  of  action  should  accrue.  In 
construing  this  statute  the  court  said:  "The 
word  liability  is  the  most  comprehensive  of 
the  se  veral  terms  used  in  this  section,  and  in- 
cludes both  of  the  others,  inasmuch  as  it  is  the 
condition  in  which  an  individual  is  placed 
after  a  breach  of  his  contract  or  a  violation  of 
any  obligation  resting  upon  him."  Lattin 
Gillette.  95  Cal.  319. 

Order  to  Discontinue  Nuisance.  —  In  Barnes  v. 
Eddleston,  1  Ex.  D.  106,  an  order  to  a  manu- 
facturer to  discontinue  the  sending  forth 
of  bl  ick  smoke  ftom  a  certain  chimney  in 
such  quantities  as  to  be  a  nuisance  was  held 
to  be  a  liability  within  a  repeal  act  which  pro- 
vided that  the  repeal  should  not  apply  to  any 
rights  or  liabilities  accrued  or  incurred  under 
the  enactment  repealed.  The  court  said: 
"  The  counsel  for  the  respondent  has  con- 
tended that  liability  means  only  exposure  to 
penal  consequences  for  an  act  done  during  the 
existence  of  the  repealed  enactments.  I  can- 
not agree  with  this  narrow  construction." 

Punishment  for  Crime. —  Rev.  Stat.  U.  S, 
§  13,  reads  as  follows:  "  The  repeal  of  any 
statute  shall  not  have  the  effect  to  release  or 
extinguish  any  penalty,  forfeiture,  or  liability 
incurred  under  such  statute,  unless  the  re- 
pealing act  shall  so  expressly  piovide,  and 
such  statute  shall  be  treated  as  still  remaining 
in  force  for  the  purpose  of  sustaining  any 
proper  action  or  prosecution  for  the  enforce- 
ment of  such  penalty,  forfeiture,  or  liability." 
It  was  contended  that  the  words"  penalty," 
liability,  and  "  forfeiture  "  do  not  apply  to 
crimes  and  the  punishments  therefor.  The 
court  said:  "  Any  man  using  common  language 
might  say,  and  very  properly,  that  Congress 
had  subjected  a  party  to  a  liability,  and  if 
asked  what  liability,  might  reply,  a  liability 
to  be  imprisoned.  This  is  a  very  general  use 
of  language,  and  surely  it  would  not  be  un- 
derstood as  denoting  a  civil  proceeding. 
I  think,  therefore,  that  this  wotd  liability 
intended  to  cover  every  form  of  punishment 
to  which  a  man  subjects  himself  by  violating 
the  common  laws  of  the  country.  Besides,  as 
my  brother  Treat  reminds  me,  the  word 
'  prosecution  '  is  used  in  this  section,  and  that 
usuallv  denotes  a  criminal  proceeding."  U. 
S.  v.  Reisinger,  128  U.  S.  403.  See  also  U.  S. 
v.  Ulrici,  3  Dill.  (U.  S.)  532. 

Sale. —  In  Pittsburgh  Melling  Co.  v.  Rees. 
21  W.  N.  C.  (Pa.)  184,  it  was  said:  "  The  term 
liability  expresses  in  the  broadest  and  most 
comprehensive  manner  any  form  of  legal  obli- 
gation, certainly  all  such  as  are  measured  by 
monev  values.  A  purchase  for  more  than  five 
hundred  dollars  would  undoubtedly  be  a 
liability  prohibited.  Why  not  a  sale?  The  pur- 
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chase  imposes  an  obligation  to  receive  a  com- 
modity and  pay  for  it,  and  if  this  obligation 
is  not  discharged  by  performance,  a  liability 
to  pay  damages  for  its  breach  ensues.  A  sale 
imposes  an  obligation  to  deliver  a  commodity 
and  receive  money  for  it,  and  if  not  discharged, 
a  liability  to  respond  in  damages  for  its 
breach  results.  We  can  see  no  essential  differ- 
ence between  these  two  different  species  of 
liabilities . 

Stockholders.  (See  also  the  title  Stockhold- 
ers.) —  In  In  re  West  Riding,  etc.,  Soc,  59  L. 
J.  Ch.  197,  6  Times  Rep.  160,  it  was  held  lhat 
the  term  liability  in  the  tulesof  a  building 
society  included  sums  payable  to  investing 
members. 

Stockholder's  Liability.  —  An  insolvency  act 
provided  that  "  the  release  of  any  debtor  under 
this  act  shall  not  operate  to  discharge  any 
other  party  liable  as  surety,  guarantor,  or 
otherwise."  It  was  held  that  this  statute  ap- 
plied to  the  liability  of  a  stockholder  for  cor- 
porate debts.    Willis  v.  Mabon.  48  Minn.  140. 

The  liability  of  a  stockholder  for  the  debt 
of  a  corporation  is  a  liability  created  by  law, 
referred  to  in  the  following  statute:  "  This 
title  does  not  affect  actions  against  directors 
or  stockholders  of  a  corporation,  to  recover  a 
penalty  or  forfeiture  imposed,  or  to  enforce  a 
liability  created  by  law;  but  such  actions 
must  be  brought  within  three  years  after  the 
discovery  by  the  aggrieved  party  of  the  facts 
upon  which  the  penalty  or  forfeiture  attached, 
or  the  liability  was  created."  Moore  v.  Boyd, 
74  Cal.  167,  21  Am.  &  Eng.  Corp.  Cas.  660. 

Assessment  Against  Stockholder.  —  In  Aldrich 
v.  McClaine,  98  Fed.  Rep.  379,  it  was  said: 
"  The  word  liability  by  itself  is  broad  enough 
to  comprehend  a  shareholder's  contingent 
liability  for  the  debts  of  a  national  bank, 
which  the  law  imposes  as  an  incident  to  owner- 
ship of  bank  stock."  To  the  same  effect  see 
Hill  v.  Graham.  11  Colo  App.  536. 

Stockholders'  Original  Liability.  (See  also  the 
title  Contribution  and  Exoneration,  vol.  7 
P-  363  )  —  A  statute  provided  that  when  any 
stockholder  had  paid  the  debt  of  a  corporation, 
he  might  proceed  for  contribution  against  any 
of  the  stockholders  "  who  were  originally 
liable  with  him  for  the  payment  of  said  debt." 
In  construing  this  statute  the  court  said: 
"  We  understand  the  words  '  stockholders 
originally  liable  '  to  include  all  stockholders 
who  were  liable  for  the  debt  before  it  was  paid 
by  the  stockholder  suing  for  contribution,  and 
therefore  that  all  persons  who  were  stock- 
holders when  the  debt  was  contracted,  and  all 
who  were  stockholders  when  proceedings  were 
begun  to  enforce  the  liability,  art  proper  con- 
•  ributorie-s."    Sayles  v.  Bates,  15  R.  I.  344. 

Subscription  to  Stock.  —  The  obligation  of  a 
subscriber  for  shares  in  a  corporation  is  a 
liability.  Pittsburgh,  etc.,  R.  Co.  v.  Clarke, 
29  Pa.  St.  152;  Puget  Sound,  etc..  R.  Co.  v. 
Ouellette,  7  Wash.  265. 

Suretyship.  —  The  obligation  of  a  surety  in  a 
replevin  bond  has  been  held  to  be  a  liability 
within  a  bankruptcy  act.  Choate  v.  Quini- 
chett,  12  Heisk.  (Tenn.)  427. 

Torts. —  For  examples  of  liability  as  includ- 
ing torts,  see  Filler  v.  Southern  Pac.  R.  Co., 
52  Cal.  44;  McElfresh  v.  Kirkendall,  36  Iowa 
226. 
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A  provision  in  a  city  charter  that  no  action 
against  the  citv  on  a  contract,  obligation,  or 
liability,  express  or  implied,  should  be  insti- 
tuted, except  in  one  year  after  the  cause  of 
action  should  accrue,  was  held  not  to  include 
an  action  for  a  tort,  though  the  court  admitted 
that  the  word  liability  standing  alone,  in  a  lit- 
eral comprehensive  sense,  would  include  such 
cause  of  action.  McGaffin  v.  Cohoes,  74  N.  Y. 
387.    See  also  Kelley  v.  Madison,  43  Wis.  638. 

So  in  Thomas  v.  Union  Pac.  R.  Co.,  1  Utah 
235,  it  was  held  that  the  term  liability,  as  used 
in  the  Utah  statutes  of  limitation,  did  not  ex- 
tend to  a  tott.  See  generally  the  title  Limita- 
tion of  Actions. 

In  Zimmer  v.  Schleehauf,  115  Mass.  52,  it 
was  said:  "  The  only  '  contingent  debts  and 
contingent  liabilities  '  allowed  to  be  proved 
are  those  '  contracted  by  the  bankrupt.'  The 
plaintiff's  cause  of  action  did  not  arise  out  of 
any  contract,  or  any  injury  to  property,  but 
out  of  a  personal  tort."  This  case  was  upon 
the  construction  of  the  National  Bankruptcy 
Act  of  1867. 

Same  —  Libel.  —  A  stipulation  by  the  vendee 
of  a  newspaper  to  pay  "  all  the  outstanding 
liabilities  "  of  the  paper  will  not  make  the 
vendee  liable  for  the  damages  for  libel  subse- 
quently recovered  against  the  vendor,  in  a 
suit  pending  when  the  sale  of  the  paper  was 
made.  The  court  said.  "The  judge  of  the 
District  Court  concluded  that  the  liabilities  of 
the  newspaper  assumed  by  Mrs.  King,  in  the 
absence  of  proof  to  the  contrary,  would  be 
those  arising  ex  contractu,  not  such  as  arose 
ex  delicto;  and  this  is  our  view  of  the  law,  and 
our  interpretation  cf  the  agreement."  Perret 
v.  King,  30  La.  Ann.  1368,  31  Am.  Rep.  240. 

Liable  to  the  Amount. —  In  Root  v.  Sinnock. 
120  111.  359,  it  was  said-  "  '  Liable  to  the 
amount  of  their  stock  '  is  but  stating  elliptically 
what  is  fully  stated  by  the  words  '  liable  in  a 
sum  equal  to  the  amount  of  their  stock.' 
'  Liable  to  an  amount '  can  mean  only  liable  to 
pay  a  sum  which  reaches,  or  comes  up  to,  or. 
in  short,  equals,  the  given  amount." 

Liability  to  Cease — Demurrage.  (See  gen- 
erally the  title  Demurrage,  vol.  9,  p.  220.)  — 
A  charter-party  made  by  the  plaintiff  to  the 
defendant  contained  the  following  clause: 
"  Charterer's  liability  to  cease  when  the  ship 
is  loaded,  the  captain  having  a  lien  upon  the 
cargo  for  freight  and  demurrage."  In  constru- 
ing this  provision  Cleasby,  B.,  said:  "  The 
plain  meaning  of  the  words  '  liability  to 
cease  '  was  not  that  the  liability  should  cease 
to  accrue,  but  that  the  liability  should  cease 
to  be  enforced."  Francesco  v.  Massey,  L.  R. 
8  Exch.  101.  And  in  Kish  v.  Cory,  L.  R.  ro 
Q.  B.  561,  the  same  judge  said:  "  I  think 
that  the  natural  meaning  of  the  words  '  liabil- 
ity to  cease  '  is  that  the  charterer's  liability  is 
to  be  put  an  end  to  upon  a  certain  event,  nor 
that  his  obligation  should  cease  as  regards 
carrving  into  effect  the  contract  afterwards." 
See  also  Oglesby  v.  Yglesias,  El.  Bl.  &  El. 
930,  96  E.  C.  L.  930,  27  L.  J.  Q.  B.  356;  Mil- 
vain  v.  Perez,  3  El.  &  El.  495,  107  E.  C.  L.  495, 
30  L.  J.  Q.  B.  go. 

Liable  to  Be  Laid  Out.  —  In  In  re  Soltau, 
(1898)  2  Ch.  631,  it  was  held  that  personal 
property  held  by  trustees  with  power  to  invest 
in  land  was  "  liable  to  be  laid  out  in  the  pur- 
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chase  of  land,"  within  the  meaning  of  the 
English  Settled  Land  Act.  North,  J.,  said: 
•'  I  do  not  think  that  either  in  section  32  or 
section  33  the  words  '  is  liable  to  be  laid  out 
in  the  purchase  of  land  '  mean  '  has  to  be  laid 
out  in  the  purchase  of  land.'  " 

Liable  to  Pay. —  Where  a  surveyor  of  high- 
ways within  a  parish  employed  an  attorney  to 
conduct  an  indictment  for  an  obstruction  of 
one  of  the  highways,  and  to  transact  other 
business,  and  paid  his  bill  out  of  the  moneys 
raised  by  the  highway  rate,  it  was  held  that 
the  ratepayers  were  not  persons  "  liatle  to 
pay  "  within  the  meaning  of  the  statute  6  and 
7  Vict  c.  73,  §  38.  and  could  not,  therefore, 
apply  for  a  reference  of  the  bill  for  taxation. 
In  re  Barber,  14  M.  &  W.  720. 

Liable  and  Qualified. —  In  a  provision  that 
"  all  persons  who  are  qualified  to  vote  upon 
any  proposition  to  impose  a  tax  or  for  the  ex- 
penditure of  money  in  any  town  shall  be  liable 
to  serve  as  jurors,  except  as  hereinafter  pro- 
vided," it  was  held  that  liable  was  tanta- 
mount to  "  qualified."    State  v.  Davis,  12  R.  I. 

^liability  Created  by  Statute. —  In  Redwood 
County  v.  Winona,  etc.,  Land  Co.,  40  Minn. 
512  overruling  Brown  County  v.  Winona,  etc.. 
Land  Co..  38  Minn.  397,  it  was  held  that  a 
proceeding  under  a  tax  law  to  obtain  judg- 
ment against  land  was  "  an  action  upon  a 
liability  created  by  statute,"  within  the  stat- 
ute of  limitations.  See  also  Mower  County  v. 
Crane,  51  Minn.  201. 


In  State  v.  Baker  County,  24  Oregon  141,  it 
was  held  that  the  obligation  of  a  county  to  pay 
its  proportion  of  the  state  taxes  was  a  liability 
created  by  statute,  as  those  words  were  used 
in  the  statute  of  limitations.  See  also  the  title 
Limitation  of  Actions. 

Liable  to  Occur.  —  An  event  is  liable  to  occur 
if  its  occurrence  is  within  the  range  of  possi- 
bility. Beasly  v.  Linehan  Transfer  Co.,  148 
Mo.  421. 

Liable  and  Subject.  —  In  Matter  of  Sanders,  53 
Kan.  200,  the  clause  "  who  may  be  liable  to 
punishment  by  imprisonment  "  was  construed 
"  who  may  be  subject  to  punishment  by  im- 
prisonment." 

In  Beasley  v.  Linehan  Transfer  Co  ,  148  Mo. 
421,  it  was  said:  "  Webster  distinguishes  the 
shades  of  meaning  between  the  word  liable 
and  its  synonym  'subject.'  He  says:  '  Liable 
denotes  something  external  which  may  befall 
us; '  subject '  refers  to  evils  which  arise  chiefly 
from  internal  necessity  and  are  likely  to  do  so. 
Hence  the  former  applies  more  to  what  is 
accidental,  the  latter  to  things  from  which  we 
often  or  inevitably  suffer.'  " 

Conclusion  of  Law.  —  A  complaint  contained 
an  allegation  that  subscribers  to  stock  had 
paid  only  a  certain  amount  on  their  shares, 
and  that  a  certain  amount  was  yet  due  thereon, 
for  which  the  stockholders  were  liable.  It  was 
held  that  the  allegations  "  due  "  and  liable  in 
the  pleadings  were  mere  allegations  of  law. 
Ryan  v.  Jacques,  103  Cal.  280. 
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By  the  Editorial  Staff. 

I.  Definitions,  86i. 

1.  Libel,  86 1. 

2.  Slander,  862. 

3.  Defamation,  863. 

4.  Scandalum  Magnatum,  863. 

n.  What  Is  Libelous  —  Actionable  Quality  of  Words,  863. 

1.  Distinction  Between  Oral  and  Written  Words,  863. 

2.  Distinction  Between  Civil  and  Criminal  Libels,  865. 

3.  Distinction  Between  Words  Actionable  per  Se  and  per  Quod,  865. 

4.  Words  Importing  Commission  of  Crime,  868. 

a.  Written  Words,  868. 

b.  Oral  Words,  868. 

(1)  In  General,  868. 

(2)  As  Respects  Nature  of  Crime  and  Punishment,  869. 

(a)  In  General,  869. 
(£)  Misdemeanors,  871. 
(r)  Infamous  Offenses,  871. 

Crimes  Involving  Moral  Turpitude,  872. 
O)  Crimes  Punishable  by  Fine  or  Imprisonment,  872. 

(3)  Crimes  Committed  in  Another  jurisdiction,  872. 

(a)  In  Another  State,  872. 

(b)  In  Foreign  Country,  873. 

c.  Unnamed  Crime,  873. 

d.  Imputing  Several  or  One  of  Several  Crimes,  873. 

e.  Imputing  Crime  for  Which  Party  Accused  Is  Not  Liable  to 

Punishment,  873. 

(1)  In  General,  873. 

(2)  Crime  Which  Has  Not  Been  in  Fact  Committed,  874. 

(3)  Crime  for  Which  Pardon  Has  Been  Granted,  874. 

(4)  Crime  for  Which  Punishment  Has  Been  Suffered,  874. 
/.  Offense  Punishable  at  Common  Law  but  Not  by  Statute,  874. 

g.  Offense  Against  Statutes  of  United  States,  874. 

h.  Imputing  that  Another  Has  Acknowledged  Commission  of  Crime, 

874. 

/.  Imputing  that  Plaintiff  Has  Been  Indicted  for  Crime,  875. 
/  Imputing  that  Plaintiff  Has  Been  Arrested  for  Crime,  875. 
k.  As  Respects  Particular  Crimes,  875. 

(1)  Abortion,  875. 

(2)  Adultery  or  Fornication,  875. 

(3)  Arson,  876. 

(a)  In  General,  876. 

(b)  Burning  Insured  Building  to  Defraud  Insurance 

Company,  876. 
(7)  In  What  Words  Actionable  Charge  May  Be  Made, 

876. 

(4)  Assault  and  Battery,  877. 

(5)  Attempt  to  Commit  Crime,  877. 

(6)  Bigamy  or  Polygamy,  878. 

(7)  Bribery,  878. 

(8)  Burglary  and  Housebreaking,  879. 

(9)  Conspiracy,  879. 
(10)  Counterfeiting,  879. 
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(n)  Disorderly  Conduct  —  Disturbing  Meetings,  879. 

(12)  Embezzlement,  880. 

(13)  Extortion,  881. 

(14)  False  Pretenses,  882. 

(15)  Forgery,  882. 

(16)  Incest,  883. 

(17)  Indecent  Exposure,  883. 

(18)  Larceny  —  Receiving  Stolen  Goods,  884. 

{a)  In  General,  884. 

lb)  In  What  Words  Actionable  Charge  May  Be  Made, 

885. 

(f)  Receiving  Stolen  Goods,  892. 

(19)  Malicious  Mischief — Injuries  to  Domestic  Animals,  etc., 

892. 

(20)  Murder,  892. 

(a)  In  General,  892. 

\b)  In  What  Words  Actionable  Charge  May  Be  Made, 
892. 

(21)  Perjury  and  Subornation  of  Perjury,  894. 

(«)  /«  General,  894. 

(/;)  Statutory  Provisions,  895. 

(<:)  /«  W-to  fTtfrafr  Actionable  Charge  May  Be  Made, 
896. 

(d)  Subornation  of  Perjury,  900. 

(22)  Prostitution  —  Keeping  Bawdy  House,  900. 

(23)  Rape,  901. 

(24)  Removal  of  Landmarks,  901. 

(25)  Robbery,  901. 

(«)  /#  General,  901. 

(£)  /«  JF/w/  W<?r<fr  Actionable  Charge  May  Be  Made, 
901. 

(26)  Seduction,  902. 

(27)  Sodomy,  902. 

(28)  Solicitation  to  Commit  Crime,  903. 

(29)  Complicity  in  Commission  of  Crime,  903. 

(30)  Miscellaneous  Crimes,  903. 

Words  Not  Importing  Commission  of  Crime,  905. 
rt.   Written  Words,  905. 

(1)  /«  General,  905. 

(2)  Criminal  Libels,  906. 
Words,  906. 

(1)  Common-law  Rule,  906. 

(2)  Exceptions  to  Common-law  Rule,  907. 

(3)  Statutory  Provisions,  908. 

,4j  Respects  Particular  Imputations,  908. 

(1)  Violation  of  City  Ordinance,  908. 

(2)  Breach  of  Contract,  Negligence,  Trespass,  etc.,  908. 

(3)  Exposing  Another  to  Ridicule,  Contempt,  Degrada- 

tion, or  Disgrace,  909. 
(a)  Statement  of  General  Rule,  909. 
\b)  Exemplification  of  Rule,  911. 

aa.  Caricatures  and  Pictures,  911. 

Fables  or  References  to  Fables,  911. 

^.  Nicknames  and  Plays  upon  Another  s  Name. 

911. 

Imputing  Beastliness,  911. 

Imputing  Cowardice,  911. 
/f.  Imputing  Cruelty  and  Inhumanity,  912. 
£g\  Imputing  Hypocrisy,  Treachery,  and  Violation 
of  Confidence,  912. 
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hh.  Imputing  Illegitimacy,  912. 
it.  Imputing  Insolvency  and  Poverty,  913. 
jj.  Imputing  Rowdyism,  Ill-breeding,  etc.,  913. 
kk.  Imputation  that  A  nother  Is  a  Spy  and  Sneak, 
9*3- 

//.  Imputations  Concerning  Marriage  or  Promise 
to  Marry,  913. 
mm.  Imputations  Concerning  Race,  Color,  Sex, 
etc.,  913. 

nn.  Imputations  Peculiarly  Affecting  Women,  914. 
00.  Miscellaneous  Imputations,  974. 

(4)  Imputations  Which  Are  Not  Defamatory,  915. 

{a)  In  General,  915. 

\b)  Abuse,  Profanity,  Scurrility,  918. 

(5)  Imputing  Criminal  Disposition  and  Intention,  918. 

(6)  Imputing  Moral  Turpitude  and  Commission  of  Dishonor- 

able, Dishonest,  and  Immoral  Acts,  919. 
(#)  In  General,  919. 

\b)  In  What  Words  Actionable  Charge  May  Be  Made, 
920. 

aa.  In  General,  920. 

bb.  Imputing  Want  of  Veracity,  920. 

cc.  Imputing  Dishonesty  and  Commission  of  Dis- 
honest Acts,  922. 
dd.  Imputing  Commission  of  Fraud,  924. 

ee.  Imputing  Breach  of  Trust,  925. 
ff.  Imputing  Want  of  Chastity,  925. 
gg.  Imputing  Want  of  Religious  Belief  —  Re- 
ligious Hypocrisy,  etc.,  926. 
hh.  Imputing  Drunkenness,  926. 

ii.  Imputing  that  Another  Is  a  Gambler,  927. 

(7)  Imputing  Violation  of  Duties  Imposed  by  Domestic  Rela- 

tions, 927. 

(8)  Blackleg,     Cheat,    Knave,    Rascal,    Rogue,  Scoundrel, 

Szvindler,  etc.  ,927. 

(9)  Impugning  Mental  Capacity  —  Ignorance,  Illiteracy,  etc., 

929- 

(10)  Imputation  of  Loathsome  or  Contagious  Disease,  929. 

6.  Words  Imputing  Want  of  Chastity,  Lechery,  etc.,  931. 

a.  Written  Words,  931. 

(1)  Imputing  Want  of  Chastity,  931. 

(2)  Imputing  Lasciviousness,  Lecherous  Acts,  etc.,  932. 

(3)  Criminal  Libel,  932. 

b.  Oral  Words,  932. 

(1)  Common-law  Rule,  932. 

(2)  Statutory  Provisions,  934. 

(«)  Statutes  Making  Adultery,  etc.,  Crimes,  934.  * 
(<£)  Statutes  Expressly  Giving  Right  of  Action  for  Oral 
Words,  935. 

(f)  Statutes  Making  Oral  Imputations  Criminal,  936. 

(3)  Actions  to  Recover  Special  Damages,  936. 

c.  In  What  Words  Actionable  Charge  May  Be  Made,  937. 

(1)  In  General,  937. 

(2)  As  Respects  Particular  Imputations,  937. 

(a)  Imputations  upon  Women,  937. 
(ji)  Imputations  upon  Men,  941. 

7.  Words  Touching  Another  in  His  Office,  Trade,  Profession,  or  Busi- 

ness, 942. 

a.  Broad  Statement  of  General  Rule,  942. 
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b.  Distinction  Between  Imputations  upon  General  Reputation  and 

Words  Touching  Special  Character  or  Relation,  944. 

(1)  In  General,  944. 

(2)  Imputations  Made  After  Occupation  or  Employment  Has 

Ceased,  947. 

c.  Words  Touching  One  Engaged  in  Illegal  Business,  947. 

d.  Distinction  Between  Oral  and  Written  Words,  948. 

(1)  In  General,  948. 

(2)  Words  Which  Do  Not  Import  Commission  of  Crime,  948. 

e.  Imputations  upon  Public  Officers,  949. 

(1)  In  General,  949. 

(2)  As  Respects  Particular  Imputations,  950. 

(a)  Ignorance  and  Want  of  Capacity  to  Perform  Duties 

of  Office,  950. 

(b)  Malfeasance  or  Misfeasance  in  Office,  950. 
(J)  Commission  of  Crime,  950. 

(</)  Corruption,  Dishonesty,  Want  of  Integrity ',  951. 
{/)  Drunkenness,  951. 
(/)  Caricatures,  951. 

(3)  As  Respects  Particular  Officers,  951. 

/.  Imputations  upon  Candidates  for  Office  and  Politicians,  952. 
g.  Imputations  upon  Merchants,  Traders,  and  Business  Men,  954. 

(1)  In  General,  954. 

(2)  As  Respects  Particular  Imputations,  955. 

(a)  In  General,  955. 

(b)  Insolvency  or  Want  of  Credit,  955. 
\/)  Fraud  and  Dishonesty,  957. 

(3)  Imputations  upon  Manufacturers,  957. 

(4)  Imputations  upon  Corporations,  958. 
Imputations  upon  Persons  in  Offices  of  Trust  or  Profit,  959. 

i.  Imputations  upon  Lawyers,  960. 

/.  Imputations  upon  Physicians,  Dentists,  Druggists,  and  Obstetri- 
cians, 961. 

(1)  In  General,  961. 

(2)  Imputations  Concerning  Treatment  of  Particular  Case, 

962. 

k.  Imputations  upon  Clergymen,  963. 
/.  Imputations  upon  Teachers,  964. 

m.  Imputations  upon  Clerks,  Agents,  Servants,  etc.,  965. 
n.  Imputations  upon  Artisans  and  Mechanics,  966. 
0.  Imputations  upon  Seamen,  966. 

p.  Imputations  upon  Persons  Pursuing  Miscellaneous  Vocations,  967. 

8.  Libels  of  the  Dead,  968. 

9.  Disparagement  of  Property,  968. 

10.  Construction  of  Words  —  General  Considerations  as  to  Nature  of  Lan- 
guage Used,  969. 

a.  Charges  by  Implication  and  Indirection  —  Words  Calculated  to 

Induce  Suspicion,  969. 

(1)  In  General,  969. 

(2)  Hypothetical  Charges,  971. 

(3)  Protestation  Against  Intention  to  Defame,  971. 

(4)  Interrogations,  971. 

(5)  Expressions  of  Belief ',  971. 

(6)  Assertions  as  to  Reports  and  Rumors,  972. 

b.  Ironical  Language,  972. 

c.  Cant  and  Slang  Words  and  Provincialisms,  972. 

d.  Rule  that  Words  Must  Be  Taken  in  Natural  and  Obvious  Sense, 

973. 

e.  Distinction  Between  Words  which  Are  and  Are  Not  Actionable 

ex  Vi  Termini,  977. 
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(1)  In  General,  977.  _ 

(2)  Office  of  Inducement,  Colloquium,  ana  Innuendo,  979. 

/.  Comideration  of  Entire  Conversation  or  Writing,  Surrounding 
Circumstances,  and  Subject-matter,  983. 

(1)  In  General,  983. 

(2)  W^r^  «         Termini  Harmless,  Actionable  as  Used, 

987- 

(3)  Qualifying  and  Mitigating  Circumstances  Accompanying 

Words  —  False  Characterization  of  Innocent  Acts,  987. 
g.  Words  Which  Do  Not  Charge  Crime  with  Precision  Required  in 
Indictment,  989. 

(1)  In  General,  989.  .  , 

(2)  Jfci&r*  to  Charge   Statutory  Offense  in   Language  of 

Statute,  990.  .  _  . 

(3)  iw7///-<-  to  C/w^  /»to»/  to  CVwjwkV  Cnmf,  Gzw/to  Knowl- 

edge, etc.,  990. 
11.  Province  of  Court  and  Jury,  990. 

a.  In  General,  990. 

b.  Constitutional  and  Statutory  Provisions,  993. 

c.  Instructions,  993. 

III.  Defamation  Must  Apply  to  Plaintiff  or  Prosecutor,  994. 

1.  In  General,  994. 

2.  A  Question  for  the  Jury,  996. 

3.  Evidence,  996. 

IV.  Malice,  998. 

1.  Meaning  of  Term,  998. 

2.  Whether  a  Necessary  Ingredient,  998. 

a.  Affirmative  View,  998. 

(1)  Statement  of  Doctrine,  998. 

(2)  Presumption  of  Malice,  999. 

/).  f7<?w  //W  Malice  Is  Not  Necessary  in  Civil  Action,  1002. 
/.  Adoption  of  Either  View  Leads  to  Same  Result,  1003. 

3.  Evidence,  1003. 

Burden  of  Proof  ,  1003. 
0.  Admissibility,  Competency,  and  Relevancy  of  Evidence,  1003. 

(1)  //2  General,  1003. 

(2)  Publication  or  Speaking  of  Defamatory  Words  Must  First 

Be  Proved,  1004. 

(3)  Intrinsic  or  Extrinsic  Evidence,  1004. 

(4)  Entire  Publication  or  Conversation,  1005. 

(5)  Relations  Between  Parties,  1005. 

(6)  Threats,  1006. 

(7)  Refusal  to  Retract  or  Apologize,  1006. 

(8)  Unsustained  Plea  of  Justification,  1006. 

(9)  Efforts  to  Prevent  Attendance  of  Witnesses,  1006. 

(10)  Passion  —  Provocation,  1007. 

(11)  Apparent  Good  Humor  of  Defendant,  1007. 

(12)  Circumstances  Not  Within  Knowledge  of  Defendant,  1007. 

(13)  Mental  Condition  and  Character  of  Defendant,  1007. 

(14)  Falsity  of  Charge,  1007. 

(15)  Foundation  of  Charge,  1007. 

(16)  TV?///*  <?/  Charge  or  Belief  Therein,  1008. 

(17)  Repetition  or  Republication  of  Slander  or  Libel,  1009. 

( 1 8)  Other  Publications  or  Statements  Regarding  Plaintiff,  1  o  1  o. 

(19)  Publication  of  Libel  Against  Another  Person,  1011. 
c.  Weight  and  Sufficiency,  1012. 

(1)  A  Question  for  the  Jury,  10 12. 

(2)  Falsity  of  Statement,  1013. 

(3)  Failure  to  Establish  Justification,  10 13. 
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V.  Publication,  1013. 

1.  Necessity  for,  1013. 

2.  What  Constitutes,  10 13. 

a.  In  General,  10 13. 

b.  General  Circulation  Not  Necessary,  10 14. 

c.  Sale  or  Delivery  of  Libelous  Matter,  10 14. 

d.  Defamation  in  Private  Letter,  10 15. 

e.  Sending  Telegram,  1015. 

f.  Transmission  of  Telegram,  10 15. 

g.  Furnishing  of  Libelous  Article  by  News  Association,  10 15. 

h.  Printing  Defamatory  Matter,  10 15. 

i.  Repetition  of  Slander,  1016. 

j.  Entry  of  Resolution  upon  Minute  Book  —  Exhibition  to  Members, 
1016. 

k.  Alloiving  Others  to  Have  Access  to  Libelous  Matter,  1016. 
/.  Allegation  of  Truth  in  Answer,  1016. 
m.  Dictation  to  Stenographer,  1016. 

n.  Communication  to  Husband  or  Wife  of  Plaintiff,  1016. 
o.   Words  Spoken  in  Presence  of  Plaintiff's  Family,  10 16. 
p.  Communications  Between  Husband  and  Wife,  10 16. 
q.  Communication  Directly  to  Person  Defamed,  1017. 

(1)  As  the  Foundation  of  a  Civil  Action,  1017. 

(a)  Written  Matter,  10 17. 
(^)  Spoken  Words,  1017. 

(2)  As  a  Criminal  Offense,  10 18. 

r.  Official  Com  in  it  ideations  Between  Government  Officers,  10 18. 

s.  Publication  Invited  or  Procured  by  Plaintiff,  1018. 

/.  Repetition  or  Circulation  by  Others,  10 18. 
u.  Words  Must  Be  Understood,  1019. 

3.  A  Question  for  the  Jury,  1020. 

4.  Burden  of  Proof  ,  1020. 

5.  Evidence,  1020. 

a.  In  General,  1020. 

b.  Admissions,  1020. 

c.  Other  Libelous  Publications,  1020. 

d.  Plea  of  Justification,  1020. 

VI.  Comment  and  Criticism,  102  i. 

1 .  Ln  General,  1  o  2 1 . 

2.  Conduct  of  Person  Occupying  Public  Position,  1022. 

3.  Literary  Criticism,  1022. 

4.  Art  Criticism,  1023. 

VII  Privileged  Communications,  1023. 

1.  General  Statement,  1023. 

2.  Absolute  Privilege,  1023. 

a.  Ln  General,  1023. 

b.  Judicial  Proceedings,  1023. 

(1)  In  General,  1023. 

(2)  Communications  by  Party,  1024. 

{a)  In  Pleadings,  1024. 
(b)  In  Open  Court,  1025. 

(3)  Communications  by  Counsel,  1026. 

(4)  Testimony  of  Witnesses,  1026. 

(5)  Official  Utterances  of  Judges,  1027. 

(6)  Communications  by  Juror,  1027. 

(7)  Belief  in  Relevancy  of  Communication,  1028. 

c.  Legislative  Proceedings,  1028. 

d.  Official  Utterances  of  President  or  Governor,  1028. 

e.  Communication  by  One  State  Officer  to  Another,  1028. 

f.  Communication  Between  Military  Officers,  1028. 
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3.  Qualified  Privilege,  1029. 

a.  In  General,  1029. 

b.  Various  Communications  Considered,  1031. 

(1)  Answers  to  Inquiries,  1031. 

(a)  In  General,  1031. 

(b)  Inquiry  by  Person  Interested  in  Plaintiff '  s  Behalf, 

1032. 

(c)  Inquiry  by  Plaintiff  in  Presence  of  Third  Person, 

1032.  , 
Inquiry  by  Plaintiff's  Agent,  1032. 

(2)  Voluntary  Communications,  1032. 

(3)  Statements  Made  in  Self- Defense,  1033. 

(4)  Giving  Character  to  Servant,  1033. 
^5)  Blacklisting  Servants,  1034. 

(6)  Blacklisting  Debtors,  1034. 

(7)  Report  of  Mercantile  Agency,  1035. 

(8)  Proceedings  of  Voluntary  Associations  or  Societies,  1035. 

(a)  77/  General,  1035. 

(<£)  /«  the  Course  of  Church  Discipline,  1036. 

(9)  Communications  to  Husband  or  Wife,  1037. 

(10)  Communications  Between  Members  of  Family,  1037. 

(11)  Principal  and  Agent,  1037. 

(12)  Attorney  and  Client,  1038. 

(13)  Physician  and  Patient,  1038. 

(14)  Clergyman  and  Parishioner,  1038. 

(15)  Information  to  Bring  Criminal  to  justice,  1038. 

(16)  In  Discharge  of  Public  Official  Duty,  1039. 

(17)  Communications  to  Functionary  Having  Power  to  Redress 

Public  Grievances,  1040. 
(a)  In  General,  1040. 

(£)  Complaints  Against  Public  Officers,  1040. 
(<r)  Communication  to  Appointing  Power  Concerning 
Candidate,  1041. 

(18)  Communications  Addressed  to  General  Public,  1041. 

(a)  In  General,  1041. 

(b~)  Concerning  Public  Officers,  1041. 

(f)  Concerning  Candidate  for  Public  Office,  1042. 

(19)  Reports  of  judicial,  legislative,  or  Other  Proceedings, 

1043. 

(a)  yudicial  Proceedings,  1043. 
aa.  In  General,  1043. 
bb.  Fx  Parte  Proceedings  Sufficient,  1043. 
cc.  Must  Be  an  Account  of  a  Judicial  Proceed- 
ing, 1044. 

dd.  Judicial  Hearing  Necessary,  1044. 
ee.  Must  Be  Fair  Report,  1044. 

ff.  Malicious  Report,  1045. 

gg.  Report  of  Obscene  Matter,  1045. 

/ill.  Extracts  from  Judgment  Record,  1046. 
(£)  legislative  Proceedings,  1046. 
(<r)  Other  Proceedings  of  Public  Interest,  1046. 

(20)  Presence  of  Uninterested  Tliird  Person,  1047. 

(21)  Dictation  to  Clerk,  1047. 

(22)  Transmission  by  Post-office  Telegram,  1047. 

(23)  Charges  Against  Stranger  to  Privileged  Occasion,  1048. 

(24)  Repetitions,  1048. 

c.  Malice,  1048. 

</.  Falsity  of  Communication,  1049. 
^.   Whether  Question  of  Law  or  of  Fact,  1050. 
f.  Liberty  of  the  Press,  105 1. 
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VIII.  Who  May  Maintain  Action,  105  i. 

1.  Generally,  105  1. 

2.  Infants,  1052. 

3.  Corporations,  1052. 

4.  "Female  Person  of  the  State,1'  1052. 

5.  Defamation  of  Married  Woman,  1052. 

a.  Action  by  Husband  Alone,  1052. 

b.  yoint  Action  by  Husband  and  Wife,  1053. 

c.  Action  by  Wife  Alone,  1053. 

d.  Action  by  Wife  Against  Husband,  1053- 

6.  Defamation  of  Deceased  Person,  1053. 

7.  Defamation  of  Clerks  or  Assistants,  1053. 

8.  Defamation  of  a  Class,  1053. 

9.  Defamation  in  Professional  or  Business  Capacity,  1055. 

10.  Joint  or  Several  Actions,  1055. 

a.  In  General,  1055. 

b.  In  the  Case  of  Partfiers,  1055. 

(1)  Joint  Action,  1055. 

(2)  Separate  Action,  1055. 

11.  Abatement  and  Survival,  1056. 

12.  Right  of  Action  Not  Assignable,  1056. 

IX.  Who  Liable  fob.  Libel  ob  Slandeb,  1056. 

1.  General  Rule  as  to  Libel,  1056. 

2.  Joint  or  Several  Liability,  1057. 

a.  In  the  Case  of  Libel,  1057. 

b.  In  the  Case  of  Slander,  1057. 

3.  Liability  of  Corporations,  1058. 

a.  For  Libel,  1058. 

(1)  Civil  Liability,  1058. 

(2)  Criminal  Liability,  1059. 

b.  For  Slander,  1059. 

4.  Liability  of  Partnership,  1059. 

a.       //^  Ca«  0/  Z/A?/,  1059. 

the  Case  of  Slander,  1059. 

5.  Insane  Persons,  1060. 

6.  Executors,  1060. 

7.  Defamation  of  Wife  by  Husband,  1060. 

8.  Defamation  by  Married  Woman,  1060. 

9.  Defamation  by  Infant,  1061. 

10.  Defamation  by  Agent  or  Servant,  1061. 

a.  Liability  of  Agent  or  Servant,  1061. 

b.  Liability  of  Principal  or  Master,  1061. 

11.  Defamation  in  Public  Print,  1063. 

a.  Liability  of  Proprietor  of  Publication,  1063. 

(1)  Civil  Liability,  1063. 

{a)  In  General,  1063. 

(b)  Who  May  Be  Considered  as  Proprietor,  1064. 
(V)  Extent  of  Liability,  1064. 

(2)  Criminal  Responsibility,  1065. 
Liability  of  Manager  or  Editor,  1065. 
Liability  of  Printer,  1065. 
Liability  of  Author,  1066. 

<>.  Liability  of  Person  Procuring  Publication,  1066. 

12.  Liability  Question  for  Jury,  1066. 

13.  Contribution  and  Indemnity,  1067. 

14.  Abatement  and  Survival,  1067. 

X.  Defenses,  1067. 

1.   Truth  or  Justification,  1067. 

a.  /«  H^a/  Actions  Allowable,  1067. 
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(1)  Civil  Actions,  1067. 

(2)  Criminal  Prosecutions,  1068. 

b.  What  Amounts  to  J 'testification,  1069. 

(1)  In  General,  1069. 

(2)  y testification  of  Precise  Charge,  1069. 

(3)  yustification  Must  Be  as  Broad  as  the  Charge,  1070. 

(4)  Where  Crime  Is  Charged,  1070. 

(a)  Proof  of  All  Elements  of  Offense  Necessary,  1070. 
(/;)  Quantum  of  Proof  Required,  1071. 

c.  Evidence  Admissible,  1072. 

(1)  By  Defendant,  1072. 

{a)  In  General,  1072. 

(/;)  General  Reputation,  1072. 

(Y)  Specific  Acts  in  Proof  of  General  Charge,  1072. 

(2)  By  Plaintiff  in  Rebuttal,  1072. 

(ci)  In  General,  1072. 
(V)  Good  Character,  1073. 

2.  Repetition  of  Rumors  or  Statements  Made  by  Others,  1073. 

3.  Good  Faith  or  Want  of  Malice,  1074. 

4.  Drunkenness,  1075. 

5.  fForafr  Published  in  Heat  of  Passion,  1075. 

6.  Retraction  or  Apology,  1075. 

7.  Independent  Libel  or  Slander  by  Plaintiff,  1075. 

8.  Plaintiff ' s  Authorization  of  Publication,  1076. 

9.  Failure  to  Prosecute  for  Prior  Publication,  1076. 
10.  Former  Recovery,  1076. 

XI.  Evidence,  1076. 

1.  Scope  of  Section,  1076. 

2.  Power  of  Court  to  Rule  on  Admissibility  of  Evidence,  1076. 

3.  Proof  of  Libel,  1076. 

4.  Actionable  Quality  of  Words,  1077. 

a.  Burden  of  Proof  ,  1077. 

Entire  Conversation  or  Publication,  1077. 
r.  Attending  Facts  and  Circumstances,  1078. 
</.  Opinion  of  Witnesses  as  to  Meaning  of  Words,  1078. 

5.  Authorship  of  Libel,  1078. 

6.  7Yw^  of  Publication  or  Utterance,  1078. 

7.  fF^nft  Be  Proved  Substantially  as  Alleged,  1078. 

8.  Character  or  Reputation,  ic8o. 

a.  In  Civil  Actions,  1080. 

b.  In  Criminal  Prosecutions,  1080. 

(1)  Of  Person  Defa7ned,  1080. 

(«)  Good  Character  or  Reputation,  1080. 
(£)  ifa^  Character  or  Reputation,  1080. 

(2)  Of  Defendant,  1080. 

9.  Hearsay  Evidence,  1080. 

10.  Reasonable  Doubt  in  Criminal  Prosecutions,  1080. 

XII.  Damages,  1081. 

1.  Introductory,  1081. 

2.  Classification,  108 1. 

3.  General  Damages,  1081. 

a.  Meaning  of  Term,  1081. 

General  Damages  Need  Not  Be  Specifically  Pleaded  or  Proved, 

IOo2. 

r.  Injury  Need  Not  Be  of  Pecuniary  Nature,  1082. 
d.  Elements  of  General  Damages,  1083. 

(1)  Injury  to  Feelings  and  Mental  Suffering,  1083. 

(2)  Injury  to  Character  or  Reputation,  1083. 

(it)  An  Element  of  Damages,  1083. 
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(/;)  Constitutionality  of  Statutes  Prohibiting  Reccrcery 
for  Injury  to  Reputation,  1084. 

(3)  Exclusion  from  Society,  1084. 

(4)  Injury  to  Business,  1084. 

(5)  Probable  Future  Injuries  or  Losses,  1085. 

4.  Special  Damages,  1085. 

a.  Meaning  of  Term,  1085. 

b.  Special  Damages  Necessary  Where  Words  Not  Actionable  Per  Se, 

1085. 

c.  Special  Damages  Must  Be  Pleaded,  1085. 

d.  Special  Damages  Must  Be  Proved,  1086. 

e.  Damage  Must  Partake  of  a  Pecuniary  Nature,  1087. 

/.  Damage  Must  Result  Exclusively  from  Libel  or  Slander  of 
Defendant,  1088. 

5.  Nominal  Damages,  1088. 

6.  Substantial  Damages,  1088. 

7.  Actual  or  Compensatory  Damages,  1089. 

a.  Meaning  of  Term,  1089. 

b.  Actual  Malice  Not  Necessary,  1089. 

c.  Damage  Must  Naturally  and.  Proximately  Result  from  Defa- 

mation,  1089. 

8.  Punitive,  Exemplary,  or  Vindictive  Damages,  1091. 

a.  In  General,  109 1. 

b.  Right  to  Award,  1091. 

c.  When  Allowable,  1092. 

(1)  In  General,  1092. 

(2)  Whether  Actual  or  Express  Malice  Is  Accessary,  1093. 

(3)  Criminal  liability  as  Affecting  Punitive  Damages,  1094. 

(4)  Where  Real  Damage  Nominal  Only,  1094. 

(5)  Where  Plaintiff  Has  Been  in  Fault,  1094. 

(6)  Punitive  Damages  Cannot  Be  Awarded  unless  Claimed,  1 094. 

d.  Question  for  Jury,  1094. 

9.  What  May  Be  Considered  on  Question  of  Damages,  1094. 

a.  In  General,  1094. 

b.  Extent  of  Circulation  of  Defamation,  1095. 

c.  Social  Relations  and  Standing  of  Parties,  1095. 

d.  Domestic  Relations  of  Plaintiff,  1096. 

e.  Pecuniary  Condition  of  Plaintiff,  1096. 

f.  Financial  Standing  of  Defendant,  1096. 

g.  Malice,  1^97. 

//.  Character  of  Defendant,  1099. 

/.  Character  of  Person  Before  Whom  Slander  Spoken,  1099. 
j.  Character  or  Reputation  of  Plaintiff,  1099. 

(1)  Material  on  Question  of  Damages,  1099. 

(2)  Bad  Character  or  Reputation,  1100. 

(3)  Good  Character  or  Reputation,  1102. 
k.  Suits  Against  Others  for  Same  Libel,  1103. 
/.  Statements  Not  Credited,  1 1 04. 

m.  Effect  of  Unsustained  Plea  of  Justification,  1104. 
n.  Evidence  Tending  Merely  to  Excite  Sympathy,  1105. 
0.  Matters  in  Aggravation,  1105. 

(1)  In  General,  1105. 

(2)  Repetitions  and  Republications,  1105. 

(3)  Other  Defamations,  1106. 

(4)  Falsity  of  Charges,  1106. 

(5)  Delay  in  Publishing  Retraction,  1106. 

(6)  Special  Damages  in  Aggravation,  1107. 
/.  Matters  in  Mitigation,  1107. 

(1)  In  General,  1107. 

(2)  Whether  Circumstances  in  Mitigation  Must  Be  Pleaded, 

1 1 08. 
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(3)  Passion  or  Excitement  —  Provocation,  1108. 

(4)  Drunkenness,  1109. 

(5)  Retraction  or  Apology,  1109. 

(6)  Foundation  of  Charge \  mo. 

(7)  Mistake,  11 12. 

(8)  Truth  of  Charge  or  Belief  in  Truth,  n  12. 

(9)  Facts  Must  Have  Been  Known  to  Defendant,  n  13. 
10.  Amount  of  Recovery,  11 14. 

a.  No  Legal  Measure  of  Damages,  1 1 14. 

b.  Recovery  Limited  to  Amount  Claimed  in  Pleadings,  11 14. 

c.  Question  for  yury,  11 14. 

d.  Specific  Rulings  as  to  Whether  Damages  Excessive,  11 16. 
c.  Damages  Accruing  After  Commencement  of  Action,  11 17. 
/.  Effect  of  Negligence  of  Plaintiff,  11 17. 

g.  Attorneys'  Fees  and  Expenses  of  Suit,  11 17. 
//.  Costs,  1 1 18. 

XIII.  Limitation  of  Actions,  1118. 

1.  In  General,  11 18. 

2.  When  Statute  Begins  to  Run,  n  18. 

3.  Admissions  or  Repetitions,  iji8. 

4.  Burden  of  Proof  ,  11 18. 

XIV.  Venue  and  Jurisdiction,  1119. 

1.  Ln  Actions  for  Slander,  11 19. 

2.  In  Actions  or  Prosecutions  for  Libel,  11 19. 

3.  Court  Martial,  11 19. 

XV.  Injunction  Against  Publication  of  Libel,  1120. 

1.  English  Rule,  11 20. 

2.  United  States  Rule,  11 20. 

XVI.  Objects  of  Criminal  Libel  or  Slander,  1121. 

1 .  Families  or  Classes  of  Persons,  1 1 2 1 . 

2 .  Corporations,  1 1 2 1 . 

3.  Chaste  or  Lunocent  Women,  1121. 
XVII.  Criminal  Prosecution  —  Punishment,  1122. 

1.  In  General,  1122. 

2.  Cruel  and  Unusual  Punishment  or  Excessive  Fines,  1122. 

3.  Mitigation  of  Punishment,  1122. 

4.  Enforcing  Payment  of  Fines,  1123. 

XVIII.  Conspiracy  to  Defame,  1123. 


CROSS-REFERENCES. 

For  matters  of  Procedure,  see  Encyclopaedia  of  Pleading  and  Practice,  vol' 

See  If  so  fn  )his  work  the  titles  MALICIOUS  PROSECUTION;  SLANDER  OF 
TITLE. 

I.  Definitions  —  1.  Libel.  —  A  libel  is  a  malicious  defamation  expressed 
either  by  writing  or  printing,  or  by  signs,  pictures,  effigies,  or  the  like,  tending 
to  blacken  the  memory  of  one  who  is  dead,  or  to  impeach  the  honesty,  integrity, 
virtue,  or  reputation,  or  publish  the  natural  or  alleged  defects,  of  one  who  is 
alive  and  thereby  expose  him  to  public  hatred,  contempt,  ridicule,  or  obloquy  ; 
or  to  cause  him  to  be  shunned  or  avoided,  or  to  injure  him  in  his  office,  busi- 
ness, or  occupation.1 

1  Definition.  —  The  above  definition  cannot         For  other  definitions  varying  but  little  in 
be  attributed  to  any  single  authority,  but  is      substance  from  that  given  above,  see  the  fol 
the  result  of  the  examination  of  many  authori-      lowing  authorities-    Bac.  Abr.,  tit.  Libel;  2 
ties  and  is  believed  to  set  out  all  the  essential      Rapalje  &  Lawrence's  L.  Diet.  752. 
elements  of  libel.  England.  -  Cockayne  v.  Hodglosson,  5  C.  & 
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2.  Slander.  —  Slander  may  be  succinctly  defined  as  a  false  and  malicious 
defamation  made  by  word  of  mouth,  tending  to  injure  or  disgrace  the  person 
of  whom  the  words  are  spoken.1 


P.  543,  24  E.  C.  L.  448;  Shipley  v.  Todhunter, 

7  C.  &  P.  680,  32  E.  C.  L.  685;  Parmiter  v. 
Coupland  6  M.  &  W.  108;  Gathercole  v.  Miall, 
15  M.  &  VV.  319;  O'Brien  v.  Clement,  15  M.  & 
W.  435;  Campbell  v.  Spotl is woode,  3  B.  &  S. 
782,  113  E,  C.  L.  782;  M'Nally  v.  Oldham,  8 
L.  T.  N.  S.  604;  Villers  v.  Monsley,  2  Wils. 
C.  PI.  403;  Cropp  v.  Tilney,  3  Salk.  226. 

United  States.  —  White  v.  Nicholls,  3  How. 
(U.  5.)  266;  Whitney  v.  Janesville  Gazette,  5 
Biss.  (U.  S.)  330;  Dexter  v.  Spear,  4  Mason 
(U.  S.)  116;  Erber  v.  Dun,  12  Fed.  Rep.  531; 
McDonald  v.  Woodruff,  2  Dill.  (U.  S.)  244,  16 
Fed.  Cas.  No.  8,770. 

Alabama.  —  Trimble  v.  Anderson,  79  Ala. 
5T4- 

Arkansas.  — Obaugh  v.  Finn,  4  Ark.  no,  37 
Am.  Dec.  773- 

California. — Civ.  Code  Cal.  1897,  §  45; 
Penal  Code  Cal.  1897,  §248;  Lick  v.  Owen,  47 
Cal.  252. 

Connecticut.  —  Slow  v.  Converse,  3  Conn.  325, 

8  Am.  Dec.  189;  Donaghue  v.  Gaffy,  54  Conn. 
257;  Hillhouse  v.  Dunning,  6  Conn.  407. 

Dakota.  — ^Territory  v.  Taylor,  1  Dak.  451. 

Delaware.  —  Lavton  v.  Harris,  3  Harr.  (Del.) 
406;  State  v.  Jeandell,  5  Harr.  (Del.) 475;  Stale 
v.  Shaffner,  (Del.  1899)  44  Atl.  Rep.  620;  Dela- 
ware State  F.  &  M.  Ins.  Co.  v.  Croasdale,  6 
Houst.  (Del.)  181. 

Georgia. — Civ.  Code,  §  3822;  Colvard  v. 
Black,  no  Ga.  642. 

Illinois.  — Huse  v.  Inter-Ocean  Pub.  Co.,  12 
111.  App.  627. 

Indiana. — Armentrout  v.  Moranda,  8  Blackf. 
(Ind.)  426;  Johnson  v.  Stebbins,  5  Ind.  364; 
Gabe  v.  McGinnis,  68  Ind.  538;  Bain  v.  Myrick, 
88  Ind.  137;  Young  v.  Clegg,  93  Ind.  371; 
Hake  v.  Brames,  95  Ind.  161;  Hartford  v. 
State,  96  Ind.  461,  49  Am.  Rep.  185;  Crocker 
v.  Hadley,  102  Ind.  416. 

Iowa.  — State  v.  Keenan,  (Iowa  1900)  82  N. 
W.  Rep.  792;  Halley  v.  Gregg,  74  Iowa  563. 

Kansas.  —  Stale  v.  Clyne,  53  Kan.  8. 

Maine.  —  Tillson  v.  Robbins,  68  Me.  295,  28 
Am.  Rep.  50. 

Massachusetts.  —  Clark  v.  Binney,  2  Pick. 
(Mass.)  113;  Com.  v.  Wright,  1  Cush.  (Mass.) 
46;  Miller  v.  Butler,  6  Cush.  (Mass.)  71,  52 
Am.  Dec.  768;  Com.  v.  Clap,  4  Mass.  163,  3 
Am.  Dec.  212;  Walker  v.  Winn,  8  Mass.  248. 

Minnesota.  —  Peterson  v.  Western  Union 
Tel.  Co.,  75  Minn.  368. 

Mississippi.  —  Torrance  v.  Hurst,  Walk. 
(Miss.)  403. 

Missouri.  —  Mo.  Rev.  Stat.  1889,  §  3869; 
McCloskey  v.  Pulitzer  Pub.  Co.,  152  Mo.  339; 
Price  v.  Whitely,  50  Mo.  439;  Nelson  v.  Mus- 
grave,  10  Mo.  648;  Legg  v.  Dunleavy,  80  Mo. 
563;  State  v.  Armstrong,  106  Mo.  395,  27  Am. 
St.  Rep.  361;  Hermann  v.  Bradstreet  Co.,  19 
Mo.  App.  227;  Keemle  v.  Sass,  12  Mo.  499; 
Anthony  v.  Stephens,  I  Mo.  254,  13  Am.  Dec. 
497. 

New  Hampshire.  —  Palmers.  Concord,  48  N. 
H.  211;  Smart  v.  Blanchard,  42  N.  H.  137. 

New  York.  —  New  York  Penal  Code,  §  242; 
People  v.  Stark,  59  Hun  (N.  Y.)  51,  affirmed 


136  N.  Y.  538;  Steele  v.  Southwick,  9  Johns. 
(N.  Y.)  214;  Root  v.  King,  7  Cow.  (N.  Y.)  613; 
Ryckman  v.  Delevan,  25  Wend.  (N.  Y.)  186; 
Stone  v.  Cooper,  2  Den.  (N.  Y.)  303;  Cooper 
v.  Stone,  24  Wend.  (N.  Y.)  434;  People  v.  Cros- 
well,  3  Johns.  Cas.  (N.  Y.)  354;  Cooper  v. 
Greeley,  I  Den.  (N.  Y.)  347;  Bergmann  v.  Jones, 
94  N.  Y.  51;  Southwick  v.  Stevens,  10  Johns. 
(N.  Y.)  443;  Thomas  v.  Croswell,  7  Johns. 
(N.  Y.)  264,  5  Am.  Dec.  269;  McFadden  v. 
Morning  Journal  Assoc.,  28  N.  Y.  App.  Div. 
508. 

Ohio.  —  Watson  v.  Trask,  6  Ohio  532,  27 
Am.  Dec.  271;  Newbraugh  v.  Curry,  Wright 

(Ohio)  47- 

Pennsylvania.  —  Barr  v.  Moore,  87  Pa.  St. 
385,  30  Am.  Rep.  367;  M'Corkle  v.  Binns,  5 
Binn.  (Pa.)  340,  6  Am.  Dec.  420;  Deford  v. 
Miller,  3  P.  &  W.  (Pa.)  103;  Press  Co.  v. 
Stewart,  119  Pa.  St.  584,  21  W.  N.  C.  (Pa.)  294; 
Pittock  v.  O'Niell,  63  Pa.  St.  253,  3  Am.  Rep. 
544;  Runkle  v.  Meyer,  3  Yeates  (Pa.)  518,  2 
Am.  Dec.  393. 

Rhode  Island.  —  State  v.  Spear,  13  R.  I. 
324. 

South  Carolina.  —  State  v.  Farley,  4  McCord 
L.  (S.  Car.)  317;  Fonville  v.  M'Nease,  Dudley 
L.  (S.  Car.)  303,  31  Am.  Dec.  556. 

Tennessee.  —  Williams  v.  Karnes,  4  Humph. 
(Tenn.)  n;  Dawson  v.  Holt,  11  Lea  (Tenn.) 
583,  47  Am.  Rep.  312;  Melton  v.  State,  3 
Humph.  (Tenn.)  389;  Hancock  v.  Stephens, 
11  Humph.  (Tenn.)  507. 

Texas.  —  Houston  Printing  Co.  v.  Moulden, 
15  Tex.  Civ.  App.  574;  Mankins  v.  State,  (Tex. 
Crim.  1900)  57  S.  W.  Rep.  950. 

Utah.  —  2  Compiled  Laws  Utah,  §  4489; 
People  w.  Ritchie,  12  Utah  180. 

Vermont.  —  Colby  v.  Reynolds,  6  Vt.  489,  27 
Am.  Dec.  574. 

Virginia.  —  Adams  v.  Lawson,  17  Grait. 
(Va.)  250,  94  Am.  Dec.  455. 

Washington.  —  Penal  Code  Wash.,  §  17; 
State  v.  Nichols,  15  Wash.  I. 

Wisconsin. —  Lansing  v.  Carpenter,  9  Wis. 
540,  76  An.  Dec.  281;  Cramer  v.  Noonan,  4 
Wis.  231. 

1.  Slander  Defined.  —  See  2  Rapalje  &  Law- 
rence's L.  Diet.  1198;  Black's  L.  Diet,  nor; 
Brown's  L.  Diet.;  Civ.  Code  Cal.  (1S97),  §  46; 
Swan  v.  Thompson,  124  Cal.  193;  Rea  v.  Wood, 
105  Cal.  314;  Nidever  v.  Hall,  67  Cal.  79; 
Achorn  v.  Piper,  66  Iowa  694. 

Classification  of  Slander.  —  Oral  slander,  as  a 
cause  of  action,  may  be  divided  into  five 
classes,  as  follows:  (1)  Words  falsely  spoken 
of  a  person,  which  impute  10  the  party  the 
commission  of  some  criminal  offense  in  volving 
moral  lurpilude,  for  which  the  party,  if  the 
charge  is  true,  may  be  indicted  and  punished. 
(2)  Words  falsely  spoken  of  a  person,  which  im- 
pute lhat  the  party  is  infected  with  some  con- 
tagious disease,  where,  if  the  charge  is  true, 
it  will  exclude  the  party  from  society;  or  (3) 
Defamatory  words  falsely  spoken  of  a  person, 
which  impute  to  the  parly  unfitness  to  perform 
the  duties  of  an  office  or  employment  of  profit, 
or  the  want  of  integrity  in  the  discharge  of  the 
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3.  Defamation.  —  The  term  ' '  defamation  ' '  is  generic,  and  includes  both  libel 

and  slander.  .  „  . 

4  Scandalum  Magnatum.  —  In  early  times  words  spoken  in  derogation  ot  a 
peer'  a  judge,  or  other  great  officer  of  the  realm,  were  called  scandalum  magna- 
/?/;«' and  subjected  the  speaker  to  imprisonment  as  well  as  to  liability  in  dam- 
ages to  the  person  against  whom  such  words  were  spoken,  although  the  words 
were  such  as  would  not  be  actionable  if  spoken  concerning  a  common  person.1 
The  doctrine  is  now  obsolete  in  England?  and  it  never  obtained  any  footing 

in  the  United  Stales.3 

II  What  Is  Libelous  —  Actionable  Quality  of  Words— 1.  Distinction 
Between  Oral  and  Written  Words.  —  As  will  appear  more  particularly  hereinafter 
in  considering  the  actionable  quality  of  particular  imputations,  with  regard  to 
that  species  of  defamation  which  is  effected  by  writing  or  printing  or  by 
pictures  and  signs,  and  which  is  technically  denominated  libel,  although  in 
general  the  rules  applicable  to  it  are  the  same  that  would  apply  to  verbal 
slander  yet  in  other  respects  it  is  treated  with  a  sterner  rigor  than  the  latter 
and  it  is  well  settled  that  an  action  may  be  maintained  for  the  publication  of 
written  words  when  it  could  not  be  maintained  for  the  publication  of  the  same 
words  by  mere  oral  discourse,  the  rule  being,  in  short,  that  oral  words  which  tend 
to  disgrace  the  person  of  whom  they  are  spoken  and  which  do  not  impute  the 
commission  of  a  crime  are  not  actionable  without  proof  of  special  damage, 
whereas  written  words  the  manifest  tendency  of  which  is  seriously  to  hurt 
another's  reputation  are  actionable  without  proof  of  special  damage,  even 
though  the  commission  of  no  crime  be  imputed.4 

duties  of  such  an  office  or  employment.  (4) 
Defamatory  words  falsely  spoken  of  a  party, 
which  prejudice  such  party  in  his  or  her  pro- 
fession or  trade.  (5)  Defamatory  words  falsely 
spoken  of  a  person,  which,  though  not  in  them- 
selves actionable,  occasion  the  party  special 
damage.    Pollard  v.  Lyon,  gt  U.  S.  225. 

1.  Scandalum  Magnatum.  —  3  Blackstone's 
Com.  (3d  ed.  by  Cooley)  123;  2  Rapalje  & 
Lawrence's  L.  Diet.  1151;  2  Stephen's  Com. 
(13th  ed.)  529.  . 

2.  Doctrine  Obsolete. —  3  Blackstone  s  Com. 
(3d  ed.  by  Cooley),  123,  nole  6;  2  Rapalje  & 
Lawrence's  L.  Diet.  1151. 

Mr.  Odgers,  in  his  work  on  Libel  and  Slan- 
der, says:  "  I  believe  no  such  action  has  been 
brought  since  1710."  Odgers  on  Libel  and 
Slander  136,  citing  Duke  of  Richmond  v.  Cos- 
telow,  11  Mod.  234. 

3.  Doctrine  Not  Adopted  in  the  United  States. 
—  Sillars  v.  Collier,  151  Mass.  50.  See  also 
Hogg  v.  Dorrah,  2  Port.  (Ala.)  212;  Reeves  v. 
Winn,  97  N.  Car.  246,  2  Am.  St.  Rep.  287. 

4.  Broad  Distinction  Between  Oral  and  Written 
Words  —  England.  —  Clement  v.  Chivis,  g  B.  & 
C.  172,  17  E.  C.  L.  353;  Forbes  v.  King,  1 
Dowl.  672;  King  v.  Lake,  Hardres  470; 
Parmiter  v.  Coupland,  6  M.  &  W.  105;  Wood- 
ard  v.  Dowsing,  2  M.  &  R.  74,  17  E.  C.  L.  292; 
Cropp  v.  Tilney,  3  Salk.  225;  Harman  v.  De 
lany,  2  Stra.  898;  Villers  v.  Monsley,  2  Wils. 
C.  PI.  403. 

United  States.  —  Culmer  v.  Canby,  (C.  C.  A.) 
101  Fed.  Rep.  ig5;  Merchants'  ins.  Co.  v. 
Buckner,  g8  Fed.  Rep.  222,  39  C.  C.  A.  19; 
Pfilzinger  v.  Dubs,  64  Fed.  Rep.  696,  24  U.  S. 
App.  376;  Pollard  v.  Lyon,  91  U.  S.  225; 
Whitney  v.  Janesville  Gazette,  5  Biss.  (U.  S.) 
330;  White  v.  Nicholls,  3  How.  (U.  S.)  266; 
Johnson  v.  Brown,  4  Cranch  (C.  C.)  235. 

Alaoama.  —  Gnhher  v.  Advertiser  Co.,  102 


Ala.  458;  Iron  Age  Pub.  Co.  v.  Crudup,  85 
Ala.  518. 

Arkansas.  —  Obaugh  v.  Finn,  4  Ark.  no,  37 

Am.  Dec.  773-  „  r.  . 

California.  —  Tonini  v.  Cevasco,   114  v_al. 

266. 

Colorado.  —  Republican  Pub.  Co.  v.  Mos- 
man,  15  Colo.  399. 

Connecticut.  —  Lindley  v.  Horlon,  27  Conn. 
-58;  Hillhouse  v.  Dunning,  6  Conn.  391;  Stow 
1.  Converse,  3  Conn.  325,  8  Am.  Dec.  189. 

Delaware.  —  Rice  v.  Simmons,  2  Harr.  (Del.) 
417,  31  Am.  Dec.  766. 

District  of  Columbia.  — V\ec\\.  v.  Evening 
Star  Newspaper  Co.,  19  D.  C.  534. 

Florida.  —  Jones  v.  Greeley,  25  Fla.  629. 
Georgia.  —  Augusta  Evening  News  v.  Rad- 
ford, 91  Ga.  494,  44  Arn.  St.  Rep.  53. 

Illinois.  —  Cerveny  v.  Chicago  Daily  News 
Co.,  139  111.  345;  Stewart  v.  Howe,  17  111.  71. 

Indiana.  — Over  v.  Schiffling,  102  Ind.  191; 
Gabe  v.  McGinnis,  68  Ind.  538. 

Iowa.  —  Kinyon  v.  Palmer,  18  Iowa  377. 
Kansas.  —  Kirkpatrick  v.  Eagle  Lodge  No. 
32,  26  Kan.  384,  40  Am.  Rep.  316. 

Kentucky.  —  Riley  v.  Lee,  88  Ky.  603,  21 
Am.  St.  Rep.  358;  Duncan  v.  Brown,  15  B. 
Mon.  (Ky.)  186;  Shellon  v.  Nance,  7  B.  Mon. 
(Ky.)  128;  Hart  v.  Reed.  1  B.  Mon  (Ky.)  166, 

35  Am.  Dec.  179;  M'Gee  v.  Wilson,  Lilt.  Sel. 
Cas.  (Ky  )  187. 

Louisiana.  —  See  Staub  v.  Van  Benthuysen, 

36  La.  Ann.  467. 
Maine.  —  State  v.  Norton,  89  Me.  290:  Till 

son  v.  Robbins,  68  Me.  295,  28  Am.  Rep.  50: 
Buck  v.  Hersey,  31  Me.  558. 

Massachusetts.  —  Haynes  v.  Clinton  Printing 
Co.,  169  Mass.  512;  Joannes  v.  Burt,  6  Allen 
(Mass.)  236.  83  Am.  Dec.  625;  Miller?'.  Butler, 
6  Cush.  (Mass.)  71,  52  Am.  Dec.  768;  Clark  v. 
Binney,  2  Pick.  (Mass.)  113. 
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Keasons  for  Making  Distinction  Between  Written  and  Oral  Words.  —  The  reason  usually 
given  for  making  a  distinction  between  the  actionable  quality  of  oral  and 
written  words  is  that  written  words  are  necessarily  attended  with  deliberation, 
and  their  publication  is  more  calculated  to  produce  permanent  mischief  than 
oral  words;1  but  many  eminent  judges,  including  Lord  Mansfield,  have 
expressed  regret  that  an  action  can  be  sustained  for  written  words  which 
would  not  be  actionable  if  spoken,  and  have  declared  that  there  is  no  satis- 
factory reason  for  the  distinction,  which  nevertheless  is  firmly  imbedded  in  the 
law  of  libel  and  slander  and  is  universally  recognized.2 

Written  Words  Are  Actionable  Where  Oral  Words  Would  Be.  —  Written  words  are 
libelous  in  all  cases  where,  if  uttered  orally,  they  would  be  actionable,  but 
they  may  be  libelous  where  they  would  not  support  an  action  for  oral  slander ;  3 
consequently  authorities  as  to  the  sufficiency  or  insufficiency  of  declarations 
or  complaints  in  actions  for  libel  are  not  always  in  point  when  the  court  is  con- 
sidering the  actionable  quality  of  oral  words,4  and  conversely,  authorities  hold- 


Miehigan.  —  Tryon  v.  Evening  News  Assoc., 
39  Mich.  636;  Foster  v.  Scripps,  39  Mich.  376, 
33  Am.  Rep.  403;  Weiss  v.  Whittemore,  28 
Mich.  366. 

Minnesota. — McDermott  v.  Union  Credit 
Co.,  76  Minn.  84;  Richmond  v.  Post,  69  Minn. 
457;  Byram  v.  Aiken,  65  Minn.  87;  Holston  v. 
Boyle,  46  Minn.  432.  See  also  Peterson  v. 
Western  Union  Tel.  Co.,  72  Minn.  41. 

Missouri.  —  Price  v.  Whiteley,  50  Mo.  439; 
Keemle  v.  Sass,  12  Mo.  499;  Nelson  v.  Mus- 
grave,  10  Mo.  648;  Manget  v.  O'Neill,  51  Mo. 
App.  35;  McMurry  v.  Martin,  26  Mo.  App. 
437;  Hermann  v.  Bradstreet  Co.,  19  Mo.  App. 
227. 

New  Jersey.  —  Hand  v.  Winton,  38  N.J.  L. 
122. 

New  York.  —  Moore  v.  Francis,  121  N.  Y. 
199,  18  Am.  St.  Rep.  810;  Hunt  v.  Bennett,  19 
N.  Y.  173;  Carpenter  v.  Hammond,  (Supm. 
Cl.  Gen.  T.)  1  N.  Y.  St.  Rep.  551;  Bennett 
v.  Williamson,  4  Sandf.  (N.  Y.)  60;  Stone  v. 
Cooper,  2  Den.  (N.  Y.)  293;  Samuels  v.  Even- 
ing Mail  Assoc.,  9  Hun  (N.  Y.)  288;  Van  Ness 
v.  Hamilton.  19  Johns.  (N.  Y.)  349;  Dole  v. 
Lyon,  10  Johns.  (N.  Y.)  447,  6  Am.  Dec.  346; 
Cramer  v.  Riggs,  17  Wend.  (N.  Y.)  209;  Tobias 
v.  Harland,  4  Wend.  (N.  Y.)  537.  See  also 
Hallock  v.  Miller,  2  Barb.  (N.  Y.)  630;  Edsall 
v.  Brooks,  3  Robt.  (N.  Y.)  284. 

North  Carolina.  —  Simmons  v.  Morse,  6 
Jones  L.  (51  N.  Car. )  6. 

Ohio.  —  State  v.  Smily,  37  Ohio  St.  30,  41 
Am.  Rep.  487;  Watson  v.  Trask,  6  Ohio  531, 
27  Am.  Dec.  271. 

Oregon.  —  Thomas  v.  Bovven,  29  Oregon 
258. 

Pennsylvania.  —  Meas  v.  Johnson,  185  Pa. 
St.  12;  Collins  v.  Dispatch  Pub.  Co.,  152  Pa. 
St.  187,  34  Am.  St.  Rep.  636:  M'Corkle  v. 
Binns,  5  Binn.  (Pa.)  340,  6  Am.  Dec.  420; 
M'Clurg  v.  Ross,  5  Binn.  (Pa.)  218;  Binns  v. 
M'Cotkle,  2  Browne  (Pa.)  79;  Deford  v.  Miller, 
3  P.  &  W.  (Pa.)  103;  Runkle  v.  Meyer,  3 
Yeates  (Pa.)  518,  2  Am.  Dec.  393;  Henry  v. 
Norwood,  4  Watts  (Pa.)  347. 

South  Carolina.  —  Woodbum  v.  Miller, 
Cheves  L.  (S.  Car.)  194;  Fonville  v.  M'Nease, 
Dudley  L.  (S.  Car.)  303,  31  Am.  Dec.  556; 
Mayrant  v.  Richardson,  )  Nott  &  M.  (S.  Car.) 
347,  9  Am.  Dec.  707;  Leckie  v.  County,  3 
MS.  Dec.  (S.  Car.)  494. 


Tennessee.  —  Haws  v.  Stanford,  4  Sneed 
(Tenn.)  520;  Williams  v.  Karnes,  4  Humph. 
(Tenn  )  9. 

Vermont.  —  Colby  v.  Reynolds,  6  Vt.  489,  27 
Am.  Dec.  574;  Parsons  v.  Young,  2  Vt.  434. 

Virginia.  —  Moseley  v.  Moss,  6  Gratt.  (Va.) 
534.  See  also  Womack  v.  Circle,  29  Gratt. 
(Va.)  192. 

Wisconsin.  —  Bradley  v.  Cramer,  59  Wis. 
309,  48  Am.  Rep.  511;  Cottrill  v.  Cramer,  43 
Wis.  245;  Cary  v.  Allen,  39  Wis.  482;  Haskins 
v.  Lumsden,  10  Wis.  359;  Lansing  v.  Carpen- 
ter, 9  Wis.  540,  76  Am.  Dec.  281. 

In  Hawaii  the  Court  Has  Failed  to  Note  the 
Distinction  Between  Libel  and  Slander. —  Gomez 
v.  Hawaiian  Gazette  Co.,  10  Hawaii  108.  This 
was  an  action  of  libel  which  the  court  decided 
upon  principles  solely  applicable  to  the  law  of 
slander  and  upon  the  theory  that  a  writing  to 
be  actionable  per  se  must  charge  the  commis- 
sion of  a  crime. 

In  the  Earlier  Periods  in  the  History  of  the 
Common  Law  there  was,  it  would  seem,  no  dis- 
tinction between  written  and  spoken  slander, 
because  libel  could  not  be  the  crime  of  an 
illiterate  people,  and  in  the  former  days  of 
English  jurisprudence,  when  few  could  read 
and  write,  it  might  well  have  been  considered 
that  the  poison  of  spoken  would  diffuse  itself 
as  generally  as  that  of  written  slander.  Per 
Campbell,  J,  in  Bennett  ~.  Williamson,  4 
Sandf.  (N.  Y.)  60. 

1.  Reasons  for  Making  Distinction  Between 
Written  and  Oral  Words. —  Augusta  Evening 
News  v.  Radford,  91  Ga.  494,  44  Am.  St.  Rep. 
53.    And  see  generally  the  cases  cited  infra. 

2.  Criticisms  of  Doctrine.  —  Holt's  Law  of 
Libel  (Am.  ed.)  229;  Claik  v.  Binney,  2  Pick. 
(Mass.)  113,  Deford  v.  Miller,  3  P.  &  W.  (Pa.) 
103;  Thorley  v.  Kerry,  4  Taunt.  364;  Alex- 
ander v.  Jenkins,  (1892)  I  Q.  B.  797,  61  L.  J. 
Q.  B.  634,  66  L.  T.  N.  S.  391,  40  W.  R.  546, 
=  6  I,  P.  452. 

3^  Written  Words  Are  Actionable  Where  Oral 
Words  Would  Be. —  Moore  v.  Francis,  121  X. 
Y.  199  iS  Am.  St.  Rep.  810;  Simpson  v.  Press 
Pub.  Co.,  (Supm.  Ct.  Spec.  T.)  33  Misc.  (N. 
Y.)  228;  Watson  v.  Trask,  6  Ohio  531,  27  Am. 
Dec.  271. 

4.  Libel  Cases  Not  Applicable  in  Slander  Cases. 

—  Per  Collins,  J.,  in  Richmond  -•.  Post,  69 
Minn.  457. 
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ing  that  specific  oral  words  are  not  actionable  have  no  necessary  bearing  on 
the  actionable  character  of  the  same  or  similar  words  in  writing.1 

Words  Used  with  Reference  to  Profession,  Business,  or  Occupation.  —  Where  the  accusa- 
tion or  imputation  is  made  concerning  a  person  in  his  business,  trade,  or 
office,  in  determining  the  actionable  quality  of  the  imputation  it  is  immaterial 
whether  it  is  in  writing  or  oral.2 

2.  Distinction  Between  Civil  and  Criminal  Libels  —  in  General.  —  Ihere  is  no 
real  distinction  between  civil  and  criminal  libels,  the  only  distinction,  if  any, 
being  that  a  writing  may  be  insufficient  to  sustain  a  civil  action  and  yet  suffi- 
cient to  sustain  a  criminal  prosecution.3 

Oral  Words  Not  indictable.  —  Oral  words  or  slanders,  as  distinguished  fiom 
libels,  cannot  be  made  the  basis  of  a  criminal  prosecution  except  in  pursuance 

of  cl  S t clt u t c  ^ 

statutes  Defining  Criminal  Libels.  —  In  many  states  there  are  statutes  which 
expressly  make  it  a  crime  to  publish  a  libel,  and  such  statutes  usually  contain 
definitions  of  libel,  which  as  a  general  rule  are  the  same  as  the  common- 
law  definitions  of  libel.5 

3.  Distinction  Between  Words  Actionable  per  Se  and  per  Quod  —  in  General.  — 
As  will  be  seen  more  particularly  hereinafter  in  considering  the  actionable 
quality  of  particular  words  and  also  in  considering  the  nature  of  the  damages 
that  are  recoverable  in  actions  of  libel  and  slander,  words  which  are  actionable 
are  either  actionable  per  se,  i.  e. ,  to  recover  damages  which  from  the  defamatory 
character  of  the  words  the  law  presumes,  or  are  actionable  because  they  have 
occasioned  special  damage.6 


1.  Slander  Cases  Not  Applicable  in  Libel  Cases. 

—  Foster  v.  Scripps,  39  Mich.  376,  33  Am. 
Rep.  403. 

2.  Words  Used  with  Reference  to  Profession, 
Business,  or  Occupation.— See  infra,  this  section. 

3.  No  Real  Distinction  Between  Civil  and 
Criminal  Libels.  —  Per  Rombauer,  P.  J.,  in 
State  v.  Powell,  66  Mo.  App.  59S. 

All  Indictable  Libels  Are  Actionable  except 
libels  of  the  dead.  See  Stone  v.  Cooper,  2 
Den.  (N.  Y.)  293,  and  Steele  v.  Southwick,  9 
Johns.  (N.  Y.)  214. 

Definitions  of  Criminal  Libel.  —  See  Barnes  v. 
State,  88  Md.  347;  Com.  v.  Clap,  4  Mass.  163; 
Benton  v.  State,  59  N.  J.  L.  551,  from  which 
cases  it  appears  thai  there  is  no  practical 
difference  between  a  civil  and  a  criminal  libel. 

Where  there  is  no  imputation  upon  the 
moral  character,  no  words  of  ridicule  or  con- 
tempt, and  nothing  which  can  affect  the  party's 
reputation  in  life,  ihe  writing  is  not  libelous. 
People  v.  Jerome,  1  Mich.  142. 

The  Word  "  Libel "  as  Used  in  an  Indictment 
imporis  a  defamatory  publication  in  writing. 
State  v.  Barnes,  32  Me.  530. 

Libel  and  Blasphemy  Compared  and  Dis- 
tinguished. —  See  the  title  Blasphemy  and 
Profanity,  vol.  4,  p.  581,  note  1. 

Libel  a  Misdemeanor,  but  Not  an  Infamous 
Crime.  —  Glassmire  v.  Judkins,  84  Mich.  447; 
People  v.  Parr,  42  Hun  (N.  Y.)  313.  And  see 
the  title  Infamy  and  Infamous  Crimes,  vol. 
16,  p.  245. 

4.  Slander  Is   Not  an  Indictable  Offense.  — 

People  v.  Stark,  59  Hun  (N.  Y.)  51, per  Cor- 
leti,  J. 

Indictment  Must  Show  that  Words  Were 
Written  or  Printed.  —  2  Arch.  Crim.  Practice  & 
Pleading  (7th  ed.),  pp.  223,  224,  which  au- 
thority was  cited  in  People  v.  Stark,  59  Hun 
(N.  Y.)  51. 
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5.  Statutory  Definitions  of  Libel.  —  See  statutes 
of  the  various  states,  and  the  following  cases: 
Hawaii. —  Provisional  Government  v.  Smith, 
9  Hawaii  257;  Rex  v.  Gibson,  6  Hawaii  310; 
Waterhouse  v.  Spreckels,  5  Hawaii  246. 

Louisiana.  —  State  v.  Willers,  27  La.  Ann. 
246;  State  v.  Butman,  19  La  Ann.  164. 
Maine.  —  State  v.  Norton,  89  Me.  290. 
Michigan.  —  People  v.  Jackman,  96  Mich. 
269;  Glassmire  v,  Judkins,  84  Mich.  447. 

Missouri.  —  McGinnis  v.  Knapp,  109  Mo. 
131;  State  v.  Powell,  66  Mo.  App.  598. 

Nebraska.  —  See  Criminal  Code  Neb.,  §47; 
Koen  v.  Slate,  35  Neb.  676. 

New  York.  —  See  Penal  Code  N.  Y.,  254^, 
242;  Schoepflin  v.  Coffey,  162  N.  Y.  12;  Clark  v. 
Anderson,  (Buffalo  Super.  Ct.  Gen.  T.)  33  N. 
Y.  St.  Rep.  866;  People  v.  Stark,  59  Hun  (N. 
Y.)  51. 

Oklahoma.  —  Lawton  v.  Territory,  9  Okla. 
456. 

Pennsylvania.  —  Com.  v.  Odell,  3  Pittsb. 
(Pa.)  449. 

Utah.  —  People  v.  Ritchie,  12  Utah  180. 
Implied  Exclusion  of  Other  Cases  Known  to  Com- 
mon Law.  —  In  Glassmire  v.  Judkins,  84  Mich. 
447,  it  was  held  that  a  statute  defining  criminal 
libel  impliedly  excludes  other  cases  of  libel 
known  10  the  common  law,  but  not  enumerated 
in  the  statute. 

Application  of  Criminal  Statute  to  Civil  Actions. 
—  A  criminal  statute  defining  libel  does  not 
strictly  extend  to  civil  actions  except  in  so  far 
as  it  may  be  found  to  accord  and  be  in  con- 
formity with  definitions  formulated  by  eminent 
jurists  and  others.  McGinnis1*.  Knapp.  leg 
Mo.  111 

6  Distinction  Between  Words  Actionable  per  *e 
and  per  Quod  —  England.  -  Kelly  v.  P»'i'"g- 
ton.  5  B.  &  Ad.  645.  27  E.  C.  L.  144,  3  N.  & 
M.  117,  3  L.  J.  K.  B.  104;  Vicars  v.  Wilcocks, 
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General  Nature  of  Words  Actionable  Per  Se.  —  The  common  law  does  not  give  repara- 
tion for  all  derogatory  or  disparaging  words.  To  make  oral  words  actionable, 
unless  special  damage  be  shown,  they  must  impute  some  offense  against  the 
law,  punishable  criminally,  or  the  having  a  contagious  disorder  tending  to 
exclude  the  party  spoken  of  from  society,  or  must  be  such  as  affect  one 
injuriously  in  his  office  or  trust,  or  in  his  trade,  profession,  or  calling;  and  to 
make  written  or  printed  words  actionable,  without  proof  of  special  damage, 
they  must  contain  imputations  which  tend  to  subject  one  to  disgrace,  ridicule, 
or  contempt.' 


8  East  i;  Foulger  v.  Newcomb,  L.  R.  2  Exch. 
327;  Allsop  z:  Allsop,  5  H.  &  N.  534;  Lynch 
v.  Knight,  9  II.  L.  Cas.  577;  Moore  v.  Meagher, 

I  Taunt.  30;  Hartley  v.  Herring,  8  T.  R.  130. 
Canada.  —  Palmer  v.  Solmes,  30  U.  C.  C.  P. 

43i,  45  U.  C.  Q.  B.  15. 

United  States.  —  Dun  v.  Maier,  82  Fed.  Rep. 
169,  52  U.  S.  App.  381;  Walker  v.  Tribune 
Co.,  29  Fed.  Rep.  827;  Pollard  v.  Lyon,  91  U. 
S.  225. 

California. — Tonini  v.   Cavasco,  114  Cal. 

266. 

Delaware,  —  Prettyman  v.  Shockley,  4  Harr. 
(Del  )  112;  Cameron  v.  Cockran,  2  Marv.  (Del.) 

166. 

District  of  Columbia.  —  Knight  v.  Blackford, 
3  Mackey  (D.  C.)  177,  51  Am.  Rep.  772. 

Florida.  —  Chipley  v.  Atkinson,  23  Fla.  206, 

II  Am.  St.  Rep.  367. 
Indiana.  — Jones  v.  Diver,  22  Ind.  184. 
Jowa.  —  Hollenbeck    v.    Ristine,   105  Iowa 

488;  Scholl  v.  Bradstreet  Co.,  85  Iowa  551; 
Georgia  v.  Kepford,  45  Iowa  48. 

Maine. — True  v.  Plumley,  36  Me.  466; 
Barnes  v.  Trundy,  31  Me.  321. 

Maryland.  —  Lucke  v.  Clothing  Cutters," 
etc.,  Assembly.  77  Md.  396,  39  Am.  St.  Rep. 
421  Wilson  v.  Cottman,  65  Md.  190;  Newbold 
v.  Bradstreet,  57  Md.  38,  40  Am.  Rep.  426; 
Shxfer  v.  Ahalt,  48  Md.  171,  30  Am.  Rep.  456. 

Massachusetts.  —  Lombard  v.  Lennox,  155 
Mass.  70;  Morasse  v.  Brochu,  151  Mass.  567, 
21  Am.  St.  Rep.  474;  Walker  v.  Crontn, 
107  Miss.  555. 

Minnesota.  —  Gove  v.  Blethen,  21  Minn.  80, 
18  Am.  Rep.  380. 

Mississippi.  —  Davis  r.  Farrington,  Walk. 
(Miss.)  304. 

Missouii.  —  Baldwin  v.  Walser,  41  Mo.  App. 
243- 

Nebraska.  —  Boldt  v.  Budwig,  19  Neb.  739. 

New  Hampshire.  —  Woodbury  v.  Thompson. 
3  N.  H.  194. 

New  York.  — ■  Brooks  v.  Harison,  91  N.  Y. 
83;  Anonymous,  60  N.  Y.  262,  19  Am.  Rep. 
174;  Bassell  v.  Elmore,  48  N.  Y.  561;  Wilson 
v.  Goit,  17  N.  Y.  442;  Terwilliger  v.  Wands, 
17  N.  Y.  54,  72  Am.  Dec.  420;  Flatow  v.  Von 
Bramsen,  (N.  Y.  City  Ct.  Spec.  T.)  33  N.  Y. 
St.  Rep.  23;  Caldwell  v.  Raymond,  (Supm.  Ct. 
Spec.  T.)  2  Abb.  Pr.  (N.  Y.)  193;  Bell  v.  Sun 
Printing,  etc.,  Co..  42  N.  Y.  Super.  Ct.  567,  3 
Abb.  N.  Cas.  (N.  Y.)  157;  Pettibone  v.  Simp- 
son, 66  Birb.  (N.  Y.)  492;  Fuller  v.  Fenner,  16 
Barb.  (N.  Y.)  333;  Hallock  v.  Miller,  2  Barb. 
(N.  Y.)  630;  Moody  v.  Baker,  5  Cow.  (N.  Y.) 
351;  Stone  v.  Cooper,  2  Den.  (N.  Y.)  293; 
Beach  v.  Ranney,  2  Hill  (N.  Y.)  309;  Hewit  v. 
Mron,  (Supm.  Ct.)  24  How.  Pr.  (N.  Y.)  366; 
Williams  v.  Hill.  19  Wend.  (N.  Y.)  305:  Bradt 
v.  Towsley,  13  Wend.  (N.  Y.)  253;  Olmsted  v. 
Miller.  1  Wend.  (N.  Y.)  506. 


North  Carolina.  —  Pegram  v.  Stollz,  76  N. 
Car.  349. 

Oregon.  —  Davis  v.  Sladden,  17  Oregon  259. 
Pennsylvania. — Struthers    v.    Peacock,  11 
Phila.  (Pa.)  287,  33  Leg.  Int.  (Pa.]  462. 

Rhode  Island.  —  Reid  v.  Providence  Journal 
Co.,  20  R.  I.  120;  Fanning  v.  Chace,  17  R.  I. 
388,  33  Am.  St.  Rep.  878. 

South  Carolina.  —  Bentley  *.  Reynolds,  I 
McMull.  L.  (S.  Car.)  16,  36  Am.  Dec.  251; 
Croskeys  v.  O'Driscoll,  1  Bay  (S.  Car.)  481. 

Tennessee.  —  Kansas  City,  etc..  R.  Co.  v. 
Delaney,  102  Tenn.  289;  Fry  v.  McCord,  95 
Tenn.  678;  Continental  Nat.  Bank  v.  Bowdre, 
92  Tenn.  723. 

Texas.  —  Hirshfield  v.  Ft.  Worth  Nat.  Bank. 
83  Tex.  452,  29  Am.  St.  Rep.  660;  Ross  v. 
Fitch,  58  Tex.  148;  McQueen  v.  Fulgham,  27 
Tex.  463;  Linney  v.  Maton,  13  Tex.  449;  Forke 
v.  Homann,  14  Tex.  Civ.  App.  670;  Knapp  v. 
Campbell,  14  Tex.  Civ.  App.  199;  Burion 
v.  O'Niell,  6  Tex.  Civ.  App.  613. 

Vermont.  —  Hoar  v.  Ward.  47  Vt.  657:  Kim- 
mis  v.  Stiles,  44  Vt.  351;  Underhill  v.  Welton. 
32  Vt.  40;  Holton  v.  Muzzy,  30  Vt.  365; 
Fitzsimmons  v.  Cutler,  1  Aik.  (Vt.)  34;  Taft 
v.  Howard,  1  D.  Chip.  (Vt.)  275;  Chipman  v. 
Cook.  2  Tyler  (Vt.)  456. 

Virginia.  —  Moore  v.  Rolin,  89  Va.  107; 
Harrrian  v.  Cundiff,  82  Va.  239;  Hansbrough 
v.  Stinnett,  25  Gratt.  (Va.)  495;  Moseley  v. 
Moss,  6  Gratt.  (Va.)  534. 

Washington.  —  Urban  v.  Helmick,  15  Wash. 
155. 

Wisconsin.  —  Gillan  v.  State  Journal  Print- 
ing Co.,  96  Wis.  460;  Benz  v.  Wiedenhoeft, 
83  Wis.  397;  Platto  v.  Geilfuss,  47  Wis.  491; 
Gough  v.  Goldsmith,  44  Wis.  262,  28  Am. 
Rep.  579;  Servatius  v.  Pichel.  34  Wis.  292; 
Filber  v.  Dautermann.  28  Wis.  134. 

In  Louisiana  No  Distinction  Is  Made  Between 
Words  Actionable  Per  Se  and  Per  Quod.  -  Spo- 
torno  v.  Fourichon,  40  La.  Ann.  423.  See 
also  Fellman  Dreyfous,  47  La.  Ann.  907; 
Warner  v.  Clark,  45  La.  Ann.  S63;  Miller  v. 
Holstein,  16  La.  389;  Feray  v.  Foote,  12  La. 
Ann.  894. 

Term  "  Actionable  Per  Se  "  Denned.  —  "  \\  he  n 

language  is  used  concerning  a  person  or  his 
affairs  which,  from  its  nature,  necessarily 
must,  or  presumably  will,  as  its  natural  and 
proximate  consequence,  occasion  him  pecuni- 
ary loss,  its  publication  prima  facie  constitutes 
a  cause  of  action,  and  prima  facie  constitutes 
a  wrong,  without  any  allegation  or  evidence 
of  damage  other  than  that  which  is  implied  or 
presumed  from  the  fact  of  publication;  and 
this  is  all  that  is  meant  by  the  term  'actionable 
per  se.'  "  Pratt  v.  Pioneer  Press  Co.,  35  Minn. 
251,  which  was  an  action  of  libel. 

1.  General  Nature  of  Words  Actionable  Per  Se. 
—  Moseley  v.  Moss,  6  Gratt.  (Va.)  534.  And 
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Written  Words  Not  Necessarily  Actionable  Without  Proof  0f  Special  Damage.  —  Written 
words  are  not  necessarily  actionable  per  se;  1  btr.  :he  only  cases  in  which  it  is 
necessary,  in  order  to  sustain  an  action  for  written  defamation,  to  allege  the 
manner  in  which  the  publication  has  injured  the  plaintiff,  are  cases  where  the 
defamation  is  of  such  a  character  that  the  court  cannot  see  that  its  tendency 
and  effect  would  be  to  defame  or  degrade  the  plaintiff  or  to  render  him  odious 
or  contemptible.3 

What  Imputations  Will  Support  Actions  for  Special  Damage.  —  It  has  been  broadly 
stated  that  all  words  are  actionable  if  special  damage  follows;  3  but  this  rule 
has  been  criticised,  and  many  authorities  maintain  that  even  where  special 
damage  follows  no  action  lies  unless  the  words  are  in  their  nature  defamatory  ;  4 
and  again  it  has  been  declared  that  neither  the  broad  statement  that  all  words 
are  actionable  if  special  damage  follows,  nor  the  rule  that  no  special  damages 
can  be  recovered  if  the  words  are  not  defamatory,  is  correct,  and  that  the  true 
rule  is  that  even  though  the  words  are  not  defamatory,  if  they  are  false  an 
action  will  lie  to  recover  special  damage  such  as  is  the  natural  and  proximate, 
although  not  the  necessary,  consequence  of  the  wrongful  act  complained  of.5 

All  Defamatory  Words,  even  though  oral,  and  not  actionable  in  them- 
selves, may  be  made  the  basis  of  an  action  to  recover  special  damage  which  is 
proved  to  have  resulted  from  their  utterance.6 

3.  Moore  v.  Meagher,  r  Taunt.  39;  1  Com. 
Dig.,  title  Action  on  the  Case  for  Defamation, 
the  statement  in  which  authority  was  dis- 
approved in  Kelly  v.  Partington,  5  B.  &  Ad. 
650,  27  E.  C.  L.  147;  Terwilliger  v.  Wands,  17 
N.  Y.  54,  72  Am.  Dec.  420,  and  in  Reid  v. 
Providence  Journal  Co.,  20  R.  I.  120.  See  also 
Barnes  v.  Trundy,  31  Me.  321;  Moody  v. 
Baker,  5  Cow.  (N.  Y.)  351;  Bentley  v.  Rey- 
nolds, 1  McMull.  L.  (S.  Car  )  16,  36  Am.  Dec. 
251. 

4.  Rule  that  Words  Are  Not  Actionable  unless 
Defamatory.  —  Kelly  v.  Partington,  5  B.  &  Ad. 
645,  27  E.  C.  L.  144;  Vicars  v.  Wiicocks,  8 
East  1;  Young  v.  Macrae,  7  L.  T.  N.  S.  354,  3 
B.  &  S.  264,  113  E.  C.  L.  264;  Sheahan  v. 
Ahearne,  Ir.  R.  9  C.  L.  412;  Knight  v.  Black- 
ford, 3  Mackey  (D.  C.)  177.  51  Am.  Rep.  772; 
Terwilliger  v.  Wands,  17  N.  Y.  54,  72  Am.  Dec. 
420;  Reid  v.  Providence  Journal  Co.,  20  R.  I. 
120;  Fanning  v.  Chace,  17  R.  I.  388,  33  Am.  St. 
Rep.  878. 

5.  Right  of  Action  for  Natural  and  Proximate 
Damages  Where  Words  Are  Not   Defamatory.  — 

Hollenbeck  v.  Ristine,  105  Iowa  488;  Morasse 
v.  Brochu,  151  Mass.  567,  21  Am.  St.  Rep.  474. 
See  also  Chipley  v.  Atkinson,  23  Fla.  206,  11 
Am.  St.  Rep.  367;  Lucke  v.  Clothing  Cutters, 
etc.,  Assembly,  77  Md.  396,  39  Am.  St.  Rep. 
421;  Walker  v.  Cronin,  107  Mass.  555.  See 
further  Riding  v.  Smith,  1  Ex.  D.  91;  Lynch 
v.  Knight,  g  H.  L.  Cas.  577;  Barley  v.  Wal- 
ford,  9  Q.  B.  197,  58  E.  C.  L.  197;  Green  v. 
Button,  2  C.  M.  &  R.  707;  Trenton  Mut.  L., 
etc.,  Ins.  Co.  v.  Perrine,  23  N.  J.  L.  402,  57 
Am.  Dec.  400. 

6.  Defamatory  Oral  Words  —  Special  Damage 
Recoverable.  —  Cameron  v.  Cockran,  2  Marv. 
(Del.)  166. 

Inducing  Master  to  Discharge  Servant  —  Special 
Damages  May  Be  Recovered.  —  Where  by  false 
and  malicious  statements  a  master  is  induced 
to  discharge  his  servant,  an  action  lies  even 
though  the  statements  of  themselves  are 
not  defamatory.  May  v.  Wood,  172  Mass 
11.  See  also  Lombard  v.  Lennox,  155 
Mass.  70. 


see  generally  the  discussion  throughout  this 
section  of  the  aciionable  quality  of  particular 
imputations. 

1.  Written  Words  Not  Necessarily  Actionable 
Without  Proof  of  Special  Damage.  —  Hirshfield  v. 
Ft.  Worth  Nat.  Bank,  83  Tex.  452,  29  Am.  St. 
Rep.  660.  In  this  case  an  intimation  to  the 
contrary  in  Odgers  on  Libel  and  Slander,  p. 
297,  was  criticised.  See  also  in  support  of  the 
proposition  stated  in  the  text,  Fry  v.  McCord, 
95  Tenn.  678,  in  which  case  the  court  criticised 
a  statement  to  the  contrary  m  Newell  on 
Defamation,  pp.  856,  857,  28,  42,  as  not 
being  sustained  by  any  authority. 

Distinction  Between  Writings  Actionable  Per  Se 
and  Per  Quod.  —  "  There  may  be  words  used  in 
a  published  writingor  public  print,  etc.,  which 
might  be  actionable  perse  as  libels,  when  if 
only  spoken  they  would  not  be;  but  still  we 
think  that  unless  the  libel  is  of  that  class  the 
plaintiff  must,  as  he  would  be  bound  to  do  in 
cases  of  slander  under  such  circumstances, 
allege,  in  addition  to  an  innuendo  showing  the 
injurioas  meaning  of  the  language,  some 
special  injury  or  damage  to  himself  arising  as 
the  natural  and  immediate  consequences  of  its 
publication."  Hirshfield  v.  Ft.  Worth  Nat. 
Bank,  83  Tex.  452,  29  Am.  St.  Rep.  660. 

2.  Writings  Actionable  Without  Proof  of  Special 
Damage.  —  Perkins  v.  Mitchell,  31  Barb.  (N. 
Y.)  461;  Stone  v.  Cooper,  2  Den.  (N.  Y.)  299. 
See  also  the  discussion  throughout  this  section 
of  the  actionable  quality  of  particular  imputa- 
tions. 

Illustration  of  Words  Actionable  Per  Quod.  — 

Pretlyman  v.  Shockley,  4  Harr.  (Del.)  112, 
wherein  it  was  said  orally  of  the  plaintiff  that 
he  was  about  to  run  away  from  the  state  with 
a  view  to  defrauding  his  creditors;  Jones  v. 
Diver,  22  Ind.  184,  wherein  it  was  said  orally 
of  a  physician  that  he  gave  a  patient  medicine 
which  caused  his  death;  Servatious  v.  Piche!, 
34  Wis.  292,  wherein  the  defendant,  a  Catholic 
priest,  said  orally  of  the  plaintiff  in  excom- 
municating him,  that  "  he  has  laid  hands  on 
the  priest  to  put  him  out  of  the  church;  I  con- 
sider him  a  lost  sheep." 
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Special  Damage  Immaterial  in  Criminal  Prosecutions.  —  i  he  rule  that  where  words 
are  not  in  themselves  actionable  special  damage  must  be  averred  is  not  applica- 
ble to  a  criminal  prosecution  for  libel;  the  ground  of  a  criminal  prosecution 
being  not  any  damage  sustained  by  the  subject  of  the  libel,  but  the  mischief 
which  the  libel  is  calculated  to  produce.1 

4.  Words  Importing  Commission  of  Crime  —  a.  WRITTEN  Words.  —  It  is  well 
settled  by  all  the  authorities  that  written  words  charging  another  with  the 
commission  of  any  crime  whatever,  whether  it  be  a  felony  or  a  misdemeanor, 
are  actionable  without  proof  of  special  damage.2 

b.  Oral  Words  — (i)  In  General.  —  One  of  the  best  settled  rules  in  the 
law  of  libel  and  slander  is  that  oral  words  imputing  to  another  the  commission 
of  a  crime  involving  moral  turpitude  or  which  would  subject  the  offender  to 
an  infamous  punishment,  are  actionable  without  proof  of  special  damage,  the 
original  theory,  it  would  seem,  upon  which  such  words  were  regarded  as 
actionable  being  that  they  exposed  the  person  spoken  of  to  a  public  prosecu- 
tion and  the  penalties  of  the  law.3 

Kahn,  59  N.  J.  L.  218,  59  Am.  St.  Rap.  585; 
Benion  v.  State,  59  N.  J.  L.  551.  See  also 
King  v.  Patterson,  49  N.  J.  L.  417,  60  Am. 
Rep.  622. 

New  York.  —  Klinck  v.  Colby,  46  N.  Y.  427, 
7  Am.  Rep.  360;  Cameron  v.  Tribune  Assoc., 
(Supm.  Ct.  Gen.  T.)27  N.  Y.  St.  Rep.  907;  Smith 
v.  Ottendorfer,  (Supm.  Ct.)  3  N.Y.St.  Rep.  187; 
Stil well  v.  Barter,  19  Wend.  (N.  Y.)  487.  See 
also  McKane  v.  Brooklyn  Citizen.  117  N.  Y. 
634,  53  Hun  (N.  Y.)  132;  Kelly  v.  Waterbury, 
87  N.  Y.  179;  Edsall  v.  Brooks,  (N.  Y.  Super. 
Ct.  Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  221. 

North  Carolina.  —  Ramsey  v.  Cheek,  109  N. 
Car.  270. 

Ohio.  —  Cincinnati  Gazette  Co.  v.  Timber- 
lake,  10  Ohio  St.  548,  1  Disney  (Ohio)  320. 

Oregon.  —  Upton  v.  Hume,  24  Oregon  420,  41 
Am.  St.  Rep.  863. 

Pennsylvania. —  Bryant  v.  Pittsburg  Times, 
192  Pa.  St.  585;  Conroy  v.  Pittsburgh  Times. 
139  Pa.  St.  334;  Struthers  v.  Peacock,  11  Phi'.a. 
(Pa.)  287,  33  Leg.  Int.  (Pa.)  462;  Deford  v. 
Miller,  3  P.  ft  W.  (Pa.)  103;  Godshalk  v.  Metz- 
gar,  (Pa.  1889)17  Atl.  Rep.  215;  Regensperger ' 
v.  Kiefer,  (Pa.  1887)  7  Atl.  Rep.  724. 

Rhode  Island.  —  Perry  v.  Man,  1  R.  I.  263. 
South  Carolina.  —  Milam  v.    Burnsides,  1 
Brev.  (S.  Car.)  295. 

Tennessee.  —  Larkins  v.  Tarter,  3  Sneed 
(Tenn.)  681. 

Texas.  —  Democrat  Pub.  Co.  v.  Jones,  83 
Tex.  302;  Belo  v.  Smith,  91  Tex.  221;  Belo  v. 
Wren,  63  Tex.  686;  Houston  Priming  Co. 
v.  Moulden,  15  Tex.  Civ.  App.  574;  Knapp  v. 
Campbell,  14  Tex.  Civ.  App.  199. 

Utah.  —  Lowe  v.  Herald  Co.,  6  Utah  175. 
Washington —See  Haynes  it.  Spokane  Chron- 
icle Pub.  Co.,  11  Wash.  503. 

West  Virginia.  —  Sweeney  v.  Baker,  13  W. 
Va.  158,  31  Am.  Rep.  757-      .  ^ 

Wisconsin.  —  Saas  v.  Joerns,  14  Wis.  663; 
Cramer  v.  Noonan,  4  Wis.  231. 

Wyoming. — /;/  re  McDonald,  4  Wyo.  150, 
which  was  a  criminal  prosecution. 

3.  Oral  Words  Imputing  Commission  of  Crime 
Actionable  —  England.  —  Francis  v.  Roose,  3 
M.  &  W.  191,  1  H.  &  H.  36;  Webb  v.  Beavan, 
52  L.  J.  Q.  B.  544,  11  Q-  B.  D.  609,  49  L.  T .  N. 
S.  201,  47  J.  P.  488;  Onslow  v.  Home,  3  W  lis. 
C.  PI.  177,  2  W.  Bl.  750;  Newton  v.  Masters, 
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1.  Special  Damage  Immaterial  in  Criminal  Proae- 
cutions.  —  State  v.  Boogher,  3  Mo.  App.  442. 

2.  Written  Words  Importing  Commission  of 

dime  —  United  States.  —  Cook  v.  Tri  du  ne  Assoc., 
5  Blatchf.  (U.  S.)  352;  Smith  v.  Tribune  Co.,  4 
BUs.  (U.  S.)  477.  See  also  While  v.  Nicholls, 
3  How.  (U.  S.)  266. 

Arkansas.  —  American  Casualty  Co.  v.  Lea, 
56  Ark.  539. 

California.  —  Taylor  v.  Hearst,  107  Cal.  262; 
Childers  v.  San  Jose  Mercury  Printing,  etc., 
Co.,  105  Cal.  284,  45  Am.  St.  Rep.  40. 

Hawaii. — Saylor  v.  Hawaiian  Star  News- 
paper  Assoc.,  11  Hawaii  671;  Gomez  v. 
Hawaiian  Gazette  Co.,  10  Hawaii  108. 

Indiana.  —  Tracey  v.  Hacket,  19  Ind.  App. 
133. 

Kentucky.  —  Lehrer  v.  Elmore,  100  Ky.  56; 
Smith  v.  Com.,  98  Ky.  437  (which  was  a  crim- 
inal prosecution);  Forbes  v.  Johnson,  11  B. 
Mon.  (Ky.)  48. 

Maine.  —  McNally  v.  Burleigh,  91  Me.  22. 

Maryland.  —  Richardson  v.  State,  66  Md.  205. 

Massachusetts.  —  Worthington  v.  Houghton, 
109  Mass.  481;  Walker  v.  Winn,  8  Mass.  248. 

Michigan.  —  McGuire  v.  Vaughan,  106  Mich. 
280;  McAllister  v.  Detroit  Free  Press  Co.,  76 
Mich.  338,  15  Am.  St.  Rep.  318,  85  Mich.  453; 
Park  v.  Detroit  Free  Press  Co.,  72  Mich.  560, 
16  Am.  St.  Rep.  544:  Orth  v.  Featherly,  87 
Mich.  315;  Bailey  v.  Kalamazoo  Pub.  Co.,  40 
Mich.  251;  Bronson  v.  Bruce,  59  Mich.  467,  60 
Am.  Rep.  307. 

Minnesota.  —  Simmons  v.  Holster,  13  Minn. 
249.  See  also  Larrabee  v.  Minnesota  Tribune 
Co.,  36  Minn.  141. 

Missouri.  —  McGinnis  v.  Knapp,  109  Mo. 
131;  Ferguson?'.  Evening  Chronicle  Pub.  Co., 
72  Mo.  App.  462;  Houston  v.  Woolley,  37  Mo. 
App.  15. 

Nebraska.  —  Neilson  V.  Jensen,  56  Neb.  430; 
World  Pub.  Co.  v.  Mullen,  43  Neb.  126,  47 
Am.  St.  Rep.  737;  Pokrok  Zapadu  Pub.  Co. 
v.  Z'ukovsky,  42  Neb.  64;  Rosewater  V.  Hoff- 
man, 24  Neb.  222;  Finch  v.  Vifquain,  11  Neb. 
280. 

New  Hampshire.  —  Noyes  v.  Hall,  62  N.  H. 
594;  Barnes  v.  Campbell,  59  N.  H.  128,  47  Am. 
Rep.  1S3;  Hill  *.  Miles,  9  N.  H.  9.  See  also 
Barnes  v.  Campbell,  60  N.  H.  27. 

New  Jersey.  —  Hoboken  Printing,  etc.,  Co.  v. 
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(2)  As  Respects  Nature  of  Crime  and  Punishment  —  (a)  in  General.  —  Although 
it  is  frequently  stated  loosely  that  oral  words  imputing  that  another  has  com- 
mitted a  crime  are  actionable,  it  is  not  every  crime  that  is  within  this  rule, 
and  there  is  much  nice  learning  and  some  contrariety  of  opinion  as  to  the  pre- 
cise nature  of  the  crimes  which  are  contemplated  by  the  rule;  but  a  safe  rule 


Freem.  K.  B.  278;  Read  v.  Ambridge,  6  C.  & 
P.  308,  25  E.  C.  L.  412. 

Canada.  —  Decow  v.  Tait,  25  U.  C.  Q.  B.  188; 
Routley  v.  Harris,  l8  Ont.  405;  Smith  v.  Col- 
lins, 3  U.  C.  Q.  B.  1. 

United  Stales,  —  Per  Clifford,  J.,  in  Pollard 
v.  Lyon,  91  U.  S.  225. 

Alabama.  —  Berdeaux  v.  Davis,  58  Ala.  611. 

Arkansas.  —  Stallings  v.  Whittaker,  55  Ark. 
494. 

Connecticut.  —  Hoag  v.  Hatch,  23  Conn.  585; 
Woodruff  v.  Richardson,  20  Conn.  238. 

Delaware.  —  Prettyman  v.  Shockley,  4  Harr. 
(Del.)  riz;  Kinney  v.  Hosea,  3  Harr.  (Del.)  77; 
Goslin  v.  Cannon,  I  Harr.  (Del.)  3;  Mailor  v. 
Ponder,  1  Marv.  (Del.)  408. 

Georgia.  — Giddens  v.  Mirk,  4  Ga.  364. 
Illinois.  —  McDavitt  v.  Boyer,  169  111.  475; 
Winchell  v.  Strong,  17  111.  597;  Sanford  v. 
Gaddis,  13  111.  329;  Corbley  v.  Wilson,  71  111. 
209,  22  Am.  Rep.  98;  Lafollettz/.  McCarthy,  18 
111.  App.  87. 

Indiana. — Seller  v.  Jenkins,  97  Ind.  430; 
Burton  v.  Beaslev,  88  Ind.  401;  Branstetter  v. 
Dorrough,  81  Ind.  527;  Gabe  v.  McGinnis,  68 
Ind.  538;  Hutts  v.  Hults,  51  Ind.  581;  Graeter 
v.  Hogan,  2  Ind.  App.  193;  Wilcox  v.  Edwards, 
5  Blackf.  (Ind.)  183;  Becket  v.  Sterrett,  4 
Blackf.  (Ind.)  499. 

Iowa.  —  Swearingen  v.  Stanley,  23  Iowa  115; 
Armstrong  v.  Pierson,  8  Iowa  29;  Abrams  v. 
Foshee,  3  Iowa  274,  66  Am.  Dec.  77;  Burton  v. 
Burton,  3  Greene  (Iowa)  316;  Cox  v.  Bunker, 
1  Morr.  (Iowa)  269. 

Kentucky.  —  Lemons  v.  Wells,  78  Ky.  117; 
Wallace  v.  Young.  5  T.  B.  Mon.  (Ky.)  155 ; 
Mills  v.  Wimp,  10  B.  Mon.  (Kv.)  417;  Wiley 
v.  Campbell,  5  T.  B.  Mon.  (Ky.)  396;  Gill  v. 
Bright,  6  T.  B.  Mon.  (Ky.)  130;  McNamara  v. 
Shannon,  8  Bush  (Ky.)  557.  See  also  Bunton 
v.  Woiley,  4  Bibb  (Ky.)  38,  7  Am.  Dec.  735. 

Maryland.  —  Garrett  v.  Dickerson,  19  Md. 
418;  Yearly  v.  Ashley,  4  Har.  &  J.  (Md.)  314. 
See  also  Dorsey  v.  Whipps,  8  Gill  (Md.)  457. 

Massachusetts.  —  Buckley  v.  O'Niel.  113 
Mass.  193,  18  Am.  Rep.  466;  Goodrich  v. 
Hooper,  97  Mass.  1,  93  Am.  Dec.  49;  Chaddock 
v.  Briggs,  13  Mass.  248;  Krebs  v.  Oliver,  12 
Gray  (Mass.)23o;  Brown  7'.  Nickerson,  5  Gray 
(Mass.)  1;  Wonson  v.  Sayward,  13  Pick. 
(Mass.)  402,  23  Am.  Dec.  691;  Allen  v.  Hill- 
man,  12  Pick.  (Mass.)  101;  Miller  v.  Parish,  8 
Pick.  (Mass.)  384. 

Michigan.  —  Bell  v.  Fernald.  71  Mich.  267. 

Minnesota.  —  Morgan  v.  Kennedy,  62  Miiin. 
348,  54  Am.  St.  Rep.  647;  Frederickson  v.  ]ohn- 
son,  60  Minn.  337;  CadvJ'.  Minneapolis  Times 
Co.,  58  Minn.  329;  Reitan  v.  Goebel,  33  Minn. 
151;  Stroebel  -'.  Whitney,  31  Minn.  384;  West 
v.  Hanrahan,  28  Minn.  385;  Gove  v.  Blethen, 
21  Minn.  80,  18  Am.  Rep.  380;  St.  Martin  v. 
Desnover,  1  Minn.  156,  61  Am.  Dec.  494. 

Mississippi.  —  Furr  v.  Speed,  74  Miss  423. 

Missouri.  —  Lewis  v.  McDaniel,  82  Mo.  577; 
Rannell  v.  Otis,  60  Mo.  365;  Pennington  v. 
Meeks.  46  Mo.  217;  Birch  v.  Benton,  26  Mo. 


153;  Baldwin  v.  Boulware,  79  Mo.  App.  5; 
Michael  v.  Matheis,  77  Mo.  App.  f  56;  Baldwin 
v.  Fries,  46  Mo.  App.  288. 

Nebraska.  —  Heizog  v.  Campbell,  47  Neb. 
370;  Laing  v.  Nelson,  40  Neb.  252;  Hendrick- 
son  v.  Sullivan,  28  Neb.  329;  Pierce  v.  Oard, 
23  Neb,  828;  Chaplin  v.  Lee,  18  Neb.  440. 

New  Hampshire.  —  Tenney  v.  Clement,  10 
N.  H.  52;  Hill  v.  Miles,  9  N.  H.  9;  Harris  v. 
Burley,  8  N.  H.  216. 

New  Jersey.  —  Johnson  v.  Shields,  25  N.  J. 
L.  116;  Mr.Cuen  v.  Ludlum,  17  N.  J.  L.  12; 
Haight  v.  Morris,  7  N.  J.  L.  289;  Smith  v. 
Minor,  1  N.  J.  L.  25. 

New  York.  —  Maeske  v.  Smith,  (Supm.  Ct. 
Gen.  T.)  35  N.  Y.  St.  Rep.  541;  Collyer  v. 
Collyer,  50  Hun  (N.  Y.)  422;  Vaus  v.  Mid- 
dlebrook,  (N.  Y.  City  Ct.  Gen.  T.)  3  N.  Y. 
St.  Rep.  277;  Viele  v.  Gray,  (C.  PI.  Spec. 
T.)  10  Abb.  Pr.  (N.  Y.)  1,  18  How.  Pr. 
(N.  Y.)  550;  Fulkerson  v.  George,  (Supm.  Ct.) 
3  Abb.  Pr.  (N.  Y.)  75;  Dodge  v.  Bradstreet 
Co.,  (Supm.  Ct.  Spec.  T.)  59  How.  Pr.  (N.  Y.) 
104;  Halstead  v.  Nelson,  36  Hun  (N.  Y.)  149; 
Crawford  v.  Wilson,  4  Barb.  (N.  Y.)  504;  Case 
v.  Buckley  15  Wend.  (N.  Y.)  327;  Young  v. 
Miller,  3  Hill  (N.  Y.)  21;  March  v.  Davison,  9 
Paige  (N.  Y.)  580;  Widrig  v.  Oyer,  13  Johns. 
(N.  Y.)  124;  Miller  v.  Miller,  8  Johns.  (N.  Y.) 
74;  Brooker  v.  Coffin,  5  Johns.  (N.  Y.)  191,  4 
Am.  Dec.  337;  Gibbs  v.  Dewey,  5  Cow.  (N.  Y.) 
503. 

North  Carolina.  —  Barnes  v.  Crawford,  115 
N.  Car.  76;  Gudger  v.  Penland,  108  N.  Car. 
593,  23  Am.  St.  Rep.  73;  Harris  v.  Terry,  98 
N.  Car.  131;  Wozelka  v.  Hettrick,  93  N.  Car. 
10;  McKee  v.  Wilson,  87  N.  Car.  300;  Pegram 
v.  Stoltz,  76  N.  Car.  349;  Sparrow  v.  Maynard, 
8  Jones  L.  (53  N.  Car.)  195.  See  also  Edwards 
v.  Howell,  10  Ired.  L.  (32  N.  Car.)  211. 

Ohio.  —  Alfele  v.  Wright,  17  Ohio  St.  238,  93 
Am.  Dec.  615;  Dial  v.  Holter,  6  Ohio  St.  228; 
Watson  v.  Trask,  6  Ohio  531,  27  Am.  Dec.  271. 

Oregon.  —  Davis  v.  Sladden,  17  Oregon  259; 
Shartle  v.  Hutchinson,  3  Oregon  337. 

Pennsylvania.  —  Davis  v.  Carey,  141  Pa.  St. 
314;  Colbert  v.  Caldwell,  3  Grant  Cas.  (Pa.) 
181;  Andres  v.  Koppenheafer,  3  S.  &  R.  (Pa.) 
25?;  Miles  v.  Oldfield,  4  Yeates  (Pa.)  423. 

Rhode  Island.  —  Blake  v.  Smith,  19  R.  I.  476; 
Fanning  v.  Chace,  17  R.  L  3^8,  33  Am.  St. 
Rep.  878. 

South  Carolina.  —  O  Hanlon  v.  Myers,  10 
Rich.  L.  (S.  Car.)  128;  Gage  v.  Shelton,  3  Rich. 
L.  (S.  Car.)  242;  Stokes  v.  Stuckey,  1  McCord 
L.  (S.  Car.)  562;  Dalrymple  v.  Lofton,  2  Mc- 
Mull.  L.  (S.  Car.)  112. 

Tennessee.— Hancock  v.  Stephens,  11  Humph. 
(Tenn.)  507;  Magee  v.  Stark,  r  Humph.  (Tenn  ) 
506;  Larkins  v.  Tarter,  3  Sneed  (Tenn.)  681; 
"Brewer  v.  Weakley,  2  Overt.  (Tenn.)g9,  5  Am. 
Dec.  656;  Pursell  v.  Archer,  Peck  (Tenn.)  317. 

Texas.  —  Zeliff  v.  Jennings,  61  Tex.  458; 
Quaid  v.  Tipton,  21  Tex.  Civ.  App.  131. 

Vermont.  —  Posnett  v.  Marble,  62  Vt.  48T,  22 
Am.  St.  Rep.  126;  Murray  v.  McAllister,  38 
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What  Is  Libelous  : 


AND  SLANDER.     Actionable  duality  of  Words. 


which,  it  would  seem,  has  met  the  approval  of  all  the  authorities  is  that  in  case 
the  charge,  if  true,  will  subject  the  party  charged  to  an  indictment  for  a  crime 
involving  moral  turpitude  or  subject  him  to  an  infamous  punishment  the 
words  will  be  in  themselves  actionable;1  and  it  is  well  settled  that  the  crime 
charged  must  be  such  as  is  punishable  by  the  common  or  statute  law,  and  not 
a  mere  matter  of  spiritual  cognizance,2  and  that  an  oral  charge  of  a  crime  or 
misdemeanor  of  a  purely  military  character  and  cognizable  only  by  court- 
martial  is  not  actionable/^  se.3 


Vt.  167;  Hutchinson  v.  Wheeler,  35  Vt.  330; 
Bridgman  v.  Hopkins,  34  Vt.  532;  Langdon  v. 
Young,  33  Vt.  136;  Underhill  v.  Welton,  32  Vt. 
40;  Red  way  v.  Gray,  31  Vt.  292;  Holton  v. 
Muzzy,  30  Vt.  365;  Chipman  v.  Cook,  2  Tyler 
(Vt.)  456. 

Virginia.  —  Harman  v.  Cundiff,  82  va.  239; 
VVomack  v.  Circle,  29  Gratt.  (Va.)  192. 

Washington. — See  Stewart  v.  Major,  17 
Wash.  238. 

West  Virginia.  —  McClaugherty  v.  Cooper, 
39  W.  Va.  313;  Shroyer  v.  Miller,  3  W.  Va.  158. 

Wisconsin.  —  Ellsworth  ts.  Hayes,  71  Wis. 
427;  Geary  v.  Bennett,  53  Wis.  444,  65  Wis. 
554:  Campbell  v.  Campbell,  54  Wis.  90; 
Dufresne^.  Weise,  46  Wis.  290;  Stern  v.  Katz, 
38  Wis.  136;  Rogers  v.  Henry,  32  Wis.  327; 
Mayer  v.  Schleichter,  29  Wis.  646;  Weil  v. 
Schmidt,  28  Wis.  137;  Filber  v.  Dautermann, 
26  Wis.  518;  Ranger  v.  Goodrich,  17  Wis.  78; 
Montgomery  v.  Deeley,  3  Wis.  709;  Eaton  v. 
White,  2  Pin.  (Wis.)  42;  Vliet  v.  Rowe,  1  Pin. 
(Wis.)  413;  Benaway  v.  Conyne,  3  Chand. 
(Wis.)  214. 

1.  Indictable  Crimes  Involving  Moral  Turpitude 
or  Subjecting  Offender  to  Infamous  Punishment  — 
Oral  Words  Actionable.  —  Brooker  v.  Coffin,  5 
Johns  (N.  Y.)  188,  4  Am.  Dec.  337,  in  which 
cise  the  rule  slated  in  the  text  was  announced 
after  the  fullest  consideration  and  a  review  of 
all  the  cases  In  Widrig  v.  Oyer,  13  Johns 
(N.  Y.)  124,  it  was  insisted  thai  I  he  rule  should 
be  modified  so  that  the  crime  should  both  in- 
volve moral  turpitude  and  subject  the  offender 
to  an  infamous  punishment,  but  the  court  re- 
fused to  yield  to  the  suggestion.  See  also  in 
support  of  the  proposition  stated  in  the  text 
and  for  general  discussions  as  to  the  nature  of 
the  crime  where  the  words  are  oral: 

England.  —  Onslow  v.  Home,  3  Wils.  C.  PI. 
177,  2  W.  Bl.  750. 

Canada.  —  Smith  z/.  Collins,  3  U.  C.  Q.  B.  1; 
Routley  v.  Harris,  18  Ont.  405. 

Connecticut.  —  Hoag  v.  Hatch,  23  Conn.  585. 

Georgia.  —  Giddens  v.  Mirk,  4  Ga.  364. 

Kentucky.  —  Lemons  v.  Wells,  78  Ky.  117; 
Brite  v.  Gill,  2  T.  B.  Mon.  (Ky.)  65,  15  Am. 
Dec.  122;  Elliot  7/.  Ailsberry,  2  Bibb  (Ky.)  473, 
5  Am.  Dec.  631. 

Maryland.  —  Shafer  v.  Ahalt,  48  Md.  171,  3° 
Am.  Rep.  456;  Griffin  v.  Moore,  43  Md.  246. 

Massachusetts.  —  Brown  v.  Nickerson,  5  Gray 
(Mass.)  1 ;  Millers.  Parish,  8  Pick.  (Mass.)  385. 

Missouri.  —  Bundy  v.  Hart,  46  Mo.  460,2 
Am.  Rep.  525;  Birch  v.  Benton,  26  Mo.  153. 

New  Jersey.  —  McCuen  v.  Ludlum,  17  N.  J. 
L.  12. 

New  York.  — Youngv.  Miller,  3  Hill  (N.  Y.) 
2t;  Martin  v.  Still  well  13  Johns.  (N.  Y.)  275,  7 
Am.  Dec.  374;  Van  Ness  v.  Hamilton,  19  Johns. 
(X.  V.)  367.  See  also  Halstead  v.  Nelson.  36 
Hun  (N.  Y.)  149;  Quinn  v.  O'Gara,  2  E.  D. 
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Smith  (N.  Y.)  388;  Bissell  v.  Cornell,  24  Wend. 
(N.  Y.)  354;  Casez\  Buckley,  15  Wend.  (N.  Y.) 
327. 

North  Carolina.  —  Pitts  v.  Pace,  7  Jones  L. 
(52  N.  Car.)  558;  Skinner  v.  White,  I  Dev.  & 
B.  L.  (18  N.  Car.)  471. 

Ohio.  —  Hollingsworth  v.  Shaw,  19  Ohio  St. 
430,  2  Am.  Rep.  411;  Dial  z..  Holter,  6  Ohio 
St.  228.  See  also  Kaucher  v.  Blinn,  29  Ohio  St. 
62,  23  Am.  Rep.  727. 

Oregon.  —  Davis  v.  Sladden,  17  Oregon  259. 

Pennsylvania.  —  Davis  v.  Carey,  141  Pa.  St. 
314;  Stitzell  7'.  Reynolds,  67  Pa.  St.  54;  Andres 
v.  Koppenheafer,  3  S.  &  R.  (Pa.)  255;  M'Clurc; 
v.  Ross,  5  Binn.  (Pa.)  218;  Shaffer  v.  Kintzer, 
1  Binn.  (Pa.)  542. 

Tennessee.  —  Smith  v.  Smith,  2  Sneed  (Tenn.) 
473;  Williams  v.  Karnes,  4  Humph.  (Tenn.)  9. 

Vermont.  —  Posnett  v.  Marble,  62  Vl.  481,  22 
Am.  St.  Rep.  126;  Redwayz'.  Gray,  31  Vt.  292. 

Virginia. — Hansbrough  v.  Stinnett,  25  Gratt. 
(Va-)  495- 

Wisconsin.  —  Geary  v.  Bennett,  53  Wis.  444. 
Ranger  v.  Goodrich,  17  Wis.  78. 

In  Texas  it  has  been  said  that  according 
to  the  weight  of  authority  an  otal  accusation 
is  actionable  whenever  an  offense  is  charged 
which,  if  proved,  would  subject  the  accused 
person  to  a  punishment,  though  not  such  as  is 
known  in  the  books,  technically,  as  an  igno- 
minious punishment,  if  the  accusation  be  such 
as  to  bring  disgrace  on  the  person  of  whom 
the  words  are  spoken  —  words  which  im  pute  to 
the  person  of  whom  they  are  spoken  a  char- 
acter, a  moral  turpitude,  which  would  exclude 
him  from  association  with  respectable  persons. 
Zeliff  v.  Jennings,  61  Tex.  458. 

2.  Crime  of  Spiritual  Cognizance  —  Oral  Words 
Not  Actionable.  —  Eure  v.  Odom,  2  Hawks  (9  N. 
Car.)  52. 

3.  Offense  Against  Military  Law  —  Oral  Words 
Not  Actionable. —  Hollingsworth  -■.  Shaw,  19 
Ohio  St.  430,  2  Am.  Rep.  411.  wherein  the 
charge  was  that  the  plaintifi  was  a  deserter 
from  the  United  States  army. 

Common-law  Crimes  Not  Embraced  in  Criminal 
Code.  —  In  Alfele-'.  Wright,  17  Ohio  St.  23S,  93 
Am.  Dec.  615,  it  was  said:  "As  it  is  not 
jeopardy  of  punishment,  but  injury  to  reputa- 
tion, which  constitutes  the  ground  of  the  action 
of  slander,  it  is  probable,  though  we  have  no 
common-law  crimes  in  Ohio,  that  words  im- 
porting a  charge  of  great  moral  turpitude,  and 
which  at  common  law  would  subject  the  guilty 
patty  to  infamous  punishment,  though  not 
embraced  in  our  criminal  code,  would  be  held 
actionable  per  se,  in  this  state." 

A  Common-law  Offense  Need  Not  Be  Charged,  but 
it  is  sufficient  that  the  charge,  if  true,  would 
subject  the  party  slandered  to  indictment  un- 
der a  statute.  Collyer  v.  Collyer,  50  Hun 
(N.  Y.)  422. 
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What  Is  Libelous 


LIBEL  AND  SLANDER.     Actionable  Quality  of  Words. 


Offenses  Punishable  by  Indictment  or  Presentment  are  not  necessarily  such  crimes  as 
are  contemplated  in  the  law  of  slander,  because  there  are  certain  offenses  pun- 
ishable by  indictment  or  presentment  which  do  not  involve  moral  turpitude. 

Various  Punishments  for  Crimes  Belonging  to  Same  Class.  —  Where  by  statute  larceny, 

except  of  property  of  limited  value,  is  punishable  by  imprisonment  in  the 
penitentiary,  an  oral  charge  that  another  is  a  thief,  without  more,  is  to  be 
taken  as  imputing  a  crime  that  would  subject  the  person  spoken  of  to  punish- 
ment in  the  penitentiary,  and  therefore  the  words  are  actionable. 

(b)  Misdemeanors.  —  An  oral  charge  that  another  has  committed  a  misde- 
meanor is  not  necessarily  actionable;  and  where  the  misdemeanor  is  one  which 
is  not  indictable  or  which  does  not  involve  moral  turpitude,  the  words  are  not 
actionable;3  but  it  is  actionable  to  charge  another  orally  with  the  commission 
of  a  misdemeanor  where  the  offense  is  one  involving  moral  turpitude  and  tor 
which  the  offender  may  be  proceeded  against  by  indictment. 

(c)  infamous  Offenses,  —  Many  authorities  have  declared  that  oral  words  are 
not  actionable  unless  they  impute  to  the  plaintiff  the  commission  of  an 
infamous  offense,  i.  e.,  an  offense  the  conviction  and  punishment  whereof 
involve  moral  turpitude  and  social  degradation ;  5  but  according  to  the  weight 

Dec.  611,  it  was  held  that  the  gravamen  in  an 
action  of  slander  is  the  social  d  .'gradation  aris- 
ing from  Ihe  imputation  of  an  infamous  offense, 
and  the  infamy  of  the  offense  is  tested  by  that 
of  the  punishment  which  follows  on  conviction 
—  the  loss  of  the  libera  lex;  no  other  degiada- 
tion  will  give  an  action,  for  no  other  degrada- 
tion is  a  social  loss. 

Offense  Punishable  by  Imprisonment  in  the  House 
of  Correction.  —  Where  by  slaiute  common  pros- 
titutes are  adjudged  disorderly  persons  and  are 
liable  to  commitment  by  any  justice  of  ihe 
peace  to  the  house  of  correction  to  be  kept  at 
hard  labor  for  a  period  not  exceeding  sixty 
days  until  the  next  general  sessions  of  the 
peace,  an  oral  charge  that  a  woman  is  a  com- 
mon prostitute  is  not  actionable.  Brooker  v. 
Coffin,  5  Johns.  (N.  Y.)  188,  4  Am.  Dec.  337. 

Indictable  Offense  Involving  Moral  Turpitude  — 
Illustrations. —  In  Lindsey  v.  Smith,  7  Johns. 
(N.  Y.)  360,  it  was  held  actionable  to  charge  a 
justice  of  the  peace  with  the  offense  of  receiv- 
ing a  bribe.  See  also  Young  v.  Miller,  3  Hill 
(N.  Y.)  21,  wherein  it  was  held  that  it  is  ac- 
tionable to  charge  another  with  removing  a 
landmark,  the  offense  being  a  misdemeanor 
punishable  by  indictment. 

Illegal  Sale  of  Intoxicating  Liquor.  —  In  Ten- 
nessee it  has  been  held  that  an  oral  charge  of 
this  offense  is  actionable.  Smith  v.  Smith,  2 
Sneed  (Tenn.)  473.  But  see  contra,  Holton  v. 
Muzzy,  30  Vt.  365. 

5.  Rule  that  Offense  Must  Be  Infamous.— -Turner 
v.  Ogden,  2  Salk.  696,  per  Lord  Holt;  Barnes  v. 
Crawford,  115  N.  Car-  76;  Gudger  v.  Penland, 
108  N.  Car.  593,  23  Am.  St.  Rep.  73;  McKee  v. 
Wilson,  87  N.  Car.  300;  Pegram  v.  Stoltz,  76 
N.  Car.  349;  Stokes  v.  Arey,  8  Jones  L.  (53  N. 
Car.)  66;  Sparrow  v.  Maynard,  8  Jones  L.  (53 
N.  Car.)  195;  Wilson  v.  Tatum,  8  Jones  L. 
(53  N.  Car.)  300;  Wall  v.  Hoskins,  5  Ired.  L.  (27 
N.  Car.)  177;  Brady  v.  Wilson,  4  Hawks(it  N. 
Car.)  93;  McGuire  v.  Blair,  2  Law  Repos.  (4  N. 
Car.)  443;  Stitzell  v.  Reynolds.  67  Pa.  St.  54; 
Gosling  v.  Morgan,  32  Pa.  St.  273. 

What  Is  Infamous  Punishment  —  Imprisonment 
instate  Penitentiary.  —  Johnson  v.  Shields,  25 
N.  J.  L.  116;  Gudger  v.  Penland,  108  N.  Car. 
593,  23  Am.  St.  Rep.  73;  McKee  v.  Wilson,  87 
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All  Felonies  are  included  within  the  rule  that 
words  imputing  the  commission  of  a  crime  are 
actionable.  Smith  v.  Smith,  2  Sneed  (Tenn.) 
473,  per  Totten,  ]. 

1.  Fact  that  Offense  Is  Indictable  Not  the  Cri- 
terion. —  Smil  h  v.  Smith,  2  Sneed  (Tenn.)  473, 
wherein  Totten,  J.,  declared  that  although  tres- 
pass, assault  and  battery,  and  the  like  are 
offenses  punishable  by  indictment  or  present- 
ment, oral  words  imputing  such  offenses  are 
not  actionable  per  se.  See  also  to  the  same 
effect  McCuen  v.  Ludlum,  17  N.  J.  L.  12;  Dial 
v.  Holter,  6  Ohio  St.  228;  Pitts  v.  Pace,  7  Jones 
L.  (52  N.  Car.)  558;  Stitzell  v.  Reynolds,  67  Pa. 
St.  54;  Andres  v.  Koppenheafer,  3  S.  &  R.  (Pa.) 
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'  Offenses  Not  Indictable  —  Oral  Words  Not  Ac- 
tionable. —  See  Birch  v.  Benton,  26  Mo.  153; 
Hollingsworth  v.  Shaw,  19  Ohio  St.  430,  2  Am. 
Rep.  411;  Davis  v.  Carey,  141  Pa.  St.  314. 

2.  Various  Punishments  for  Crimes  Belonging  to 
Same  Class.  —  Sabin  v.  Angell,  46  Vt.  740. 

3.  Misdemeanor  Not  Indictable  or  Involving 
Moral  Turpitude  —  Oral  Words  Not  Actionable.  — 
Heath  v.  Devaughn,  37  Ala.  677;  Mills  v. 
Wimp,  10  B.  Mon.  (Ky.)  417;  Buck  v.  Hersey, 
31  Me.  558 ;  Wagaman  v.  Byers,  17  Md.  183; 
Warren  v.  Norman,  Walk.  (Miss.)  387;  Birch 
v.  Benton,  26  Mo  153;  McKee  v.  Wilson,  87  N. 
Car.  300;  Eure  v.  Odom,  2  Hawks  (9  N.  Car.) 
52;  Stitzell  v.  Reynolds,  67  Pa.  St.  54. 

4.  Indictable  Misdemeanor  Involving  Moral 
Turpitude  —  Oral  Words  Actionable.  —  Onslow  v. 
Home,  3  Wils.  C.  PI.  177:  Curry  v.  Collins,  37 
Mo.  324;  Crawford  v.  Wilson,  4  Barb.  (N.  Y.) 
504;  Young  v.  Miller,  3  Hill  (N.  Y.)  21;  Lind- 
sey\\  Smith,  7  Johns.  (N.  Y.)  360;  Gudger  v. 
Penland,  108  N.  Car.  593,  23  Am.  St.  Rep.  73; 
Smith  v.  Smith,  2  Sneed  (Tenn.)  473. 

It  Is  Disgraceful  to  a  Woman  to  Be  Fined,  and 
therefore  a  charge  against  a  woman  of  an 
offense  that  is  punishable  by  a  small  fine  is 
actionable.  Miller  v.  Parish,  8  Pick.  (Mass.) 
385.  See  also  Brown  v.  Nickerson.  5  Gray 
(Mass.)  1,  wherein  a  woman  was  charged  with 
an  offense  punishable  by  confinement  in  the 
house  of  correction  or  by  a  fine  of  five  dollars. 

Crime  Involving  Social  Degradation.  —  In  Shipp 
v.  M'Craw,  3  Murph.  (7  N.  Car.)  466,  9  Am. 
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of  authority  it  would  seem  that  to  say  of  another  that  he  has  committed  a 
crime  which  involves  moral  turpitude  and  which  is  indictable  is  actionable 
although  the  offense  is  not  one  which  subjects  offenders  to  infamous 
punishment.1 

(d)  Crimes  Involving  Moral  Turpitude.  —  Oral  words  charging  the  commission  of 
a  crime  are  not  actionable  unless  the  crime  is  one  which  involves  moral  turpi- 
tude, even  though  the  offense  is  one  which  is  punishable  corporally.3 

(e)  Crimes  Punishable  by  Fine  or  Imprisonment.  —  It  has  been  held  that  oral  words 
imputing  the  commission  of  a  crime  involving  moral  turpitude  are  actionable 
although  the  punishment  is  a  fine  or  imprisonment.3 

(3)  Crimes  Committed  in  Another  Jurisdiction — (a)  In  Another  state.  —  Where 
the  words  spoken  impute  the  commission  of  an  offense  which  is  of  an  infamous 
character,  contrary  to  the  moral  law,  to  the  common  law,  and  to  the  municipal 
law  of  every  civilized  country,  e.  g.  murder  or  larceny,  the  court  will  presume 
that  it  is  a  criminal  offense  punishable  by  law  in  each  of  the  United  States, 
and  therefore  the  words  are  none  the  less  actionable  because  they  impute  the 
commission  of  such  crime  in  another  state.4 


N.  Car.  300.  See  also  McCuen  v,  Ludlum,  17 
N.  J.  L  12. 

1.  Crime  Involving  Moral  Turpitude — Infamous 
Punishment  Not  the  Criterion.  —  Pollard  v.  Lyon, 
gt  U.  S.  225;  Page  v.  Merwin,  54  Conn.  426; 
Wright  v.  Paige,  3  Keyes  (N.  Y.)  581;  Martin 
v.  Still  well,  13  Johns.  (N.  Y.)  275,  7  Am.  Dec. 
374;  Widrig  v.  Oyer,  13  Johns.  (N.  Y.)  124; 
Alexander  v.  Alexander,  9  Wend.  (N.  Y.)  141; 
Hollings  worth  v.  Shaw,  19  Ohio  St.  430,  2  Am. 
Rep.  411.  See  also  Dial  v.  Holter,  6  Ohio  St. 
228 

2.  Offense  Must  Involve  Moral  Turpitude  Where 
Word3  Are  Actionable.  —  Chaplin  v.  Lee,  18  Neb. 
440;  Davis  v.  Carey,  141  Pa.  St.  314;  Redvvay 
v.  Gray,  31  Vt.  292,  per  Poland,  J.  See  also 
Douglas  71.  Douglas,  (Idaho  1895)  38  Pac.  Rep. 
934,  per  Huston,  J.;  Gage  v.  Shelton,  3  Rich. 
L.  (S.  Car.)  242;  Seery  v.  Viall,  16  R.  1.  517; 
Murray  v.  McAllister.  38  Vt.  167.  See  further 
Tonini  v.  Cevasco,  114  Cal.  266. 

Moral  Turpitude  Defined.  —  Every  offense 
against  the  criminal  law  is,  of  course,  in  some 
degree  immoral,  but  in  order  that  an  offense 
may  involve  moral  turpitude  within  the  rule 
that  it  is  actionable  to  charge  another  orally 
with  the  commission  of  a  crime  involving 
moral  turpitude,  the  crime  must  be  one  which 
implies  "  extreme  baseness  and  depravity  of 
heart."  Smith  v.  Smith,  2  Sneed  (Tenn.)  473, 
per  Totten,  J. 

3.  Crime  Punishable  by  Fine  or  Imprisonment  — 
Oral  Words  Actionable.  —  Redway  z:  Gray,  31 
Vt.  292.  But  see  Billings  v.  Wing,  7  Vt.  439, 
holding  that  the  words  are  not  actionable 
where  the  offense  is  punishable  merely  by  a 
fine,  although  the  court  is  empowered  to  im- 
prison where  the  fine  is  not  paid. 

4.  Oral  Words  Charging  Offense  in  Another  State 
Actionable — Canada.  —  Smith  v.  Collins,  3  U. 
C.  Q.B.  1. 

Delaware.  —  Kinney  v.  Hosea,  3  Harr.  (Del  ) 
77- 

Illinois.  —  Upham  v.  Dickinson.  50  111.  97. 
Indiana. — Cefret  v.  Burch,  1  Blackf.  (Ind.) 


400. 

loiva.  —  Hicks  v. 
440. 

Maryland.  —  See 
Md.  158,  28  Am.  St. 


Walker,  2  Greene  (Iowa) 

Haines  v.  Campbell,  74 
Rep.  240. 
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Missouri.  —  Bundy  v.  Hart,  46  Mo.  460,  2 
Am.  Rep.  525;  Johnson  v.  Dicken,  25  Mo.  580. 

New  Jersey.  —  Haight  v.  Morris,  7  N.  J.  L. 
289. 

New  York.  —  Van  Ankin  v.  Westfall,  14 
Johns.  (N.  Y.)  233. 

North  Carolina.  —  Shipp  v.  M'Craw,  3 
Murph.  (7  N.  Car.)  463,  9  Am.  Dec.  611.  See 
also  Barnes  v.  Crawford,  115  N.  Car  76. 

Pennsylvania.  —  Pease  v.  Shippen,  80  Pa.  St. 
513;  Klumph  v.  Dunn,  66  Pa.  St.  141;  Smith 
v.  Stewart,  5  Pa.  St.  372. 

Tennessee  —  Brewer  v.  Weakley,  2  Overt. 
(  Tenn.)  99.  5  Am.  Dec.  656;  Larkins  v.  Tarter. 
3  Sneed  (Tenn.)  681;  Poe  v.  Grever,  3  Sneed 
(Tenn.)  664.  See  also  Howell  v.  Cheatham, 
Cooke  (Tenn.)  247. 

Vermont.  —  Langdon  v.  Young,  33  Vt  136. 

Oral  Charge  that  Plaintiff  Left  Another  State 
for  Stealing,  Actionable. —  Hicks  v.  Walker,  2 
Greene  (Iowa)  44c 

Judicial  Notice  of  Laws  of  Foreign  Country.  — If 
the  offense  charged  be  a  crime  by  the  general 
law  involving  an  infamous  punishment,  the 
words  are  actionable  without  any  allegation 
concerning  the  laws  of  the  state  or  country 
where  the  offense  is  charged  to  have  been 
committed,  as  the  court  will  assume  ihat  such 
offense  is  universally  punishable.  Per  Bliss, 
J.,  in  Bundy  v.  Hart,  46  Mo.  460,  2  Am.  Rep. 
525.  See  also  Klumph  v.  Dunn,  66  Pa.  St.  141; 
Langdon  v.  Young,  33  Vt.  136. 

Oral  Charge  that  Plaintiff  Was  in  the  Peniten- 
tiary of  Another  State,  Actionable.  —  Pease  v. 
Shippen,  80  Pa.  St.  513;  Smith  :\  Stewart,  5 
Pa.  St.  372. 

The  Court  Will  Not  Take  Judicial  Notice  that 
Stealing  a  Bank  Note  in  another  state  is  in  such 
state  an  offense  for  which  there  is  an  infamous 
punishment.  Wall  v.  Hoskins,  5  Ired.  L.  (27 
N.  Car.)  177. 

Necessity  to  Allege  that  Offense  Is  Infamous. 
—  In  North  Carolina  it  has  been  held  that  in  an 
action  for  oral  words  charging  perjury  in  an- 
other state  it  must  be  averred  that  by  the  laws 
of  such  other  state  perjury  is  an  offense  to 
which  is  annexed  an  infamous  punishment. 
Sparrow  v.  Maynard,  8  Jones  L.  (53  N.  Car.) 
195.  See  also  to  the  same  effect  Wall  r»,  Hos- 
kins, 5  Ired.  L.  (27  N.  Car.)  177. 
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(b)  In  Foreign  Country.  —  It  has  been  questioned  whether  or  not  it  is  actionable 
to  say  orally  of  another  that  he  has  committed  a  crime  beyond  the  limits  of 
the  United  States,1  but  according  to  the  weight  of  authority  such  words  are 
actionable  where  an  offense  is  charged  which  is  punished  universally  in  civil- 
ized countries.3 

c.  Unnamed  Crime.  —  Oral  or  written  words  which  import  that  another  has 
committed  an  infamous  offense  are  actionable  even  though  the  words  do  not 
designate  any  particular  offense;  e.  £.,  it  is  actionable  to  say  of  another,  "  If 
you  had  had  your  deserts,  you  had  been  hanged  before  now."  3 

d.  Imputing  Several  or  One  of  Several  Crimes.  —  Where  the  words 
use  !  charge  the  commission  of  either  one  or  the  other  of  two  kindred  crimes, 
or  both,  they  are  actionable,  and  the  court  will  not  narrowly  inquire  what  par- 
ticular crime  is  charged.'4 

c  Imputing  Crime  for  Which  Party  Accused  Is  Not  Liable  to 
PUNISHMENT  — (i)  In  General.  ■ — It  is  not  necessary  that  the  language  used, 
in  order  to  be  slanderous,  should  be  so  spoken  as,  if  true,  to  expose  the  person 
concerning  whom  it  is  uttered  to  a  criminal  prosecution.  That  is  one  of  the 
tests  by  which  to  determine  whether  it  constitutes  a  good  cause  of  action, 
but  it  is  not  the  only  one.  The  other  is  that  it  imputes  to  a  person  a  species 
of  misconduct  to  which  the  law  attaches  a  criminal  punishment,  and  that 
thereby  he  is  subjected  to  obloquy  and  social  degradation  and  disrepute.6 


Offense  Not  Defined  by  Common  Law.  —  If  the 

words  charge  an  act  done  in  another  jurisdic- 
tion which  is  not  a  crime  by  the  common  law, 
in  order  to  make  them  actionable  the  plaintiff 
must  allege  and  show  the  criminality  of  the 
act  by  the  laws  of  the  foreign  state  or  country. 
Bundy  v.  Hart,  46  Mo.  460,  2  Am.  Rep.  525. 

Offense  Indictable  in  State  in  Which  Action  Is 
Brought,  but  Not  in  Other  State.  —  In  Barclay  v. 
Thompson,  2  P.  &  W.  (Pa.)  148,  it  was  held 
that  an  action  will  not  lie  for  words  spoken  in 
another  state  when  the  offense  charged  is  not 
indictable  in  that  state,  although  it  may  be 
indictable  in  the  state  in  which  the  action  is 
brought.  See  also  Stout  v.  Wood,  1  Blackf. 
(Ind.)  71;  Offut  v.  Earlywine,  4  Blackf.  (Ind.) 
4^0,  32  Am.  Dec.  40;  Linville  v.  Earlywine,  4 
Blackf.  (Ind. ^69;  Klumph  v.  Dunn,  66  Pa.  St. 
141;  Langdon  v.  Young,  33  Vt.  136. 

1.  Poe  v.  Grever,  3  Sneed  (Tenn.)  664. 

2.  Crime  Committed  in  Foreign  Country  —  Oral 
Words  Actionable.  —  Montgomery  v.  Deeley,  3 
Wis.  709,  in  which  case  the  plaintiff  was 
charged  with  having  committed  murder  in 
Ireland.  See  also  Cook  v.  Tardos,  6  La.  Ann. 
779:  Krebs  v.  Oliver,  12  Gray  (Mass.)  239. 

Written  Charge  that  Plaintiff  Committed  Crime 
in  Foreign  Country  Actionable.  —  See  Smiths. 
Ouendorfer,  (Supm.  Ct.)  3  N.  Y.  St.  Rep.  187, 
wherein  the  charge  was  that  the  plaintiff 
"  suffered  punishment  for  a  crime  in  a  prison 
in  Prussia."  See  also  Wachter  v.  Quenzer,  29 
N.  Y.  547  Cameron  v.  Tribune  Assoc.,  (Supm. 
Ct.  G.»n.  T.)  27  N.  Y.  St.  Rep.  907. 

3.  Words  Charging  Unnamed  Crime  Actionable. 
—  Domes  Case,  Cro.  Eliz.  62,  (in  which  will 
be  found  the  illustration  stated  in  the  text); 
Francis  v.  Roose,  3  M.  &  W.  191;  Curtis  v. 
Curtis,  4  Moo.  &  S.  337,  10  Bing.  477,  25  E.  C. 
L.  206;  Wiley  v.  Campbell,  5  T.  B.  Mon.  (Ky.) 
396;  Johnson  v.  Shields,  25  N.  J.  L.  116;  God- 
shalk  v.  Melzgar,  (Pa.  1889)  17  Atl.  Rep.  215; 
Brewer  i/.  Weakley,  2  Overt.  (Tenn.)  99,  5-Am. 
Dec.  656.    See  also  1  Com.  Dig.  263,  E.  1. 


Unnamed  Crime  Committed  in  Another  State  — 
Oral  Words  Actionable.  —  In  Brewer  v.  Weak- 
ley, 2  Overt.  (Tenn.)  99,  it  was  held  that  the 
following  oral  words  were  actionable  "  He 
commiited  a  misdemeanor  in  the  state  of  Norih 
Carolina,  for  which  he  was  arraigned  and  tried 
for  his  life  He  was  arraigned  at  the  bar  in 
the  state  of  North  Carolina,  and  1  will  show 
it  in  black  and  white." 

"  You  Have  Been  Cropped  for  Felony  "  —  Oral 
Words  Actionable.  —  Wiley  v.  Campbell,  5  T.  B. 
Mon.  (Ky.)  396. 

Commitment  to  Jail  in  Default  of  Eail  —  Written 
Words  Actionable  though  No  Offense  Named.  — 
Godshalk  v.  Metzgar,  (Pa.  1889)  17  Atl.  Rep. 
215. 

"You  Have  Committed  an  Act  for  Which  I  Can 
Transport  You  "  —  Oral  Words  Actionable.  —  Cur- 
tis v.  Curtis,  4  Moo.  &  S.  337,  10  Bing.  477,  25 
E.  C.  L.  206. 

Escape  from  Prosecution  for  Crime. —  It  is  libel- 
ous to  write  cf  another  that  he  merely  escaped 
prosecution  for  the  crime  of  perjury  because 
the  oath  was  administered  to  him  by  one  who 
was  not  authorized  to  administer  oaths.  Tay- 
lor v.  Hearst,  107  Cal.  262. 

4.  Charge  of  Several  or  One  of  Several  Crimes.  — 
Cochran  v.  Melendy,  59  Wis.  207,  in  which 
case  the  plaintiff  was  charged  in  writing  with 
larceny  or  embezzlement  or  both.  See  also 
Blackwell  v.  Smith,  8  Mo.  App.  43,  as  to  the 
actionable  quality  of  a  charge  that  the  plaintiff 
either  committed  larceny  or  received  stolen 
goods. 

5.  Liability  of  Party  Accused  to  Criminal  Prose- 
cution.—  Krebs  v.  Oliver,  t2  Gray  (Mass.)  239. 
See  also  Klumph  v.  Dunn,  66  Pa.  St.  141;  Poe 
v.  Grever,  3  Sneed  (Tenn.)  664. 

Failure  to  Name  Victim  of  Crime.  —  1 1  is  action- 
able to  charge  another  with  the  commission  of 
a  crime  even  though  the  victim  of  the  crime  is 
not  named,  e.  g.,  it  is  actionable  to  say,  "  he  is 
a  murderer  "  or  "  he  is  a  thief  "  without  also 
saying  whom  the  accused  murdered  or  robbed. 
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(2)  Crime  Which  Has  Not  Been  in  Fact  Committed.  —  It  is  actionable  perse 
to  charge  a  person  with  having  committed  a  crime  even  though  such  crime 
has  not  in  fact  been  committed,  if  the  hearers  of  the  slander  do  not  know  that 
circumstance.1 

(3)  Crime  for  Which  Pardon  Has  Been  Granted.  —  It  has  been  held  that 
where  a  pardon  was  granted  after  the  commission  of  the  offense,  but  before 
the  speaking  of  the  words,  the  plaintiff  may  maintain  an  action  for  words 
accusing  him  of  having  committed  such  offense.2 

(4)  Crime  for  Which  Punishment  Has  Been  Suffered.  —  To  say  orally  or  in 
writing  of  another  that  he  is  a  returned  convict  or  an  ex-convict,  or  that  he 
has  served  a  term  in  the  penitentiary,  is  actionable  without  proof  of  special 
damage;3  it  being  well  settled  that  it  does  not  take  away  the  actionable 
quality  of  words  which  impute  the  commission  of  a  crime  that  they  are  so 
spoken  as  to  indicate  that  the  party  has  suffered  the  penalty  of  the  law  or  is 
no  longer  exposed  to  danger  of  punishment.1 

/.  Offense  Punishable  at  Common  Law  but  Not  by  Statute.  — -  It 
has  been  held  that  if  oral  words  spoken  of  another  charge  no  offense  punish- 
able under  the  laws  of  the  state  in  which  the  words  are  uttered,  they  are  not 
actionable  without  proof  of  special  damage,  although  the  acts  charged  were 
punishable  at  common  law.5 

g.  Offense  Against  Statutes  of  United  States.  —  Oral  words 
uttered  in  a  state  imputing  to  another  the  commission  of  an  infamous  offense 
against  the  statutes  of  the  United  States  are  actionable  in  such  state.6 
"  h.  Imputing  that  Another  Has  Acknowledged  Commission  of 
Crime. —  To  say  of  another  that  he  has  confessed  to  having  committed  a 
crime  is  actionable  per  sc.7 

Wisconsin.  —  Pellardis  v.  Journal  Printing 
Co.,  99  Wis.  156. 

Direction  to  Take  Plaintiff  to  City  Where  State 
Prison  Is  Located.  —  In  Emery  v.  Prescott,  54 
Me.  389,  which  was  an  action  of  libel,  ihe 
words  were:  "  He  at  once  issued  orders  to  the 
engineer  to  steer  straight  for  Thomaston  and 
carry  that  delegate  back  where  he  came  horn ;" 
the  delegate  referred  to  being  the  plaintiff, 
and  Thomaston  being  the  name  of  a  place 
where  a  state  prison  was  situated.  It  was 
held  that  these  words  were  not,  in  the  absence 
of  introductory  matter  to  explain  them,  action- 
able as  charging  that  the  plaintiff  had  been 
sent  to  the  state  prison  at  Thomaston  for  the 
commission  of  some  crime,  and  that  innuen- 
does to  thateffect  unduly  enlarged  and  changed 
the  sense  of  the  words. 

4.  Krebs  v.  Oliver,  12  Gray  (Mass.)  239.  See 
also  the  cases  cited  in  the  next  preceding  note. 

Kelease  from  Penitentiary  After  Serving  Term 
of  Imprisonment.  —  It  is  libelous  per  se  to  write 
of  another  that  he  has  recently  been  released 
from  prison  after  having  served  a  term  for 
counterfeiting.  Pellardis  v.  Journal  Printing 
Co.,  99  Wis.  156. 

Ex-Convict  from  Another  State.  —  In  Smith  v. 
Stewart,  5  Pa.  St.  372,  it  was  held  that  the 
words,  "  That  man  was  in  the  penitentiary  of 
Ohio,  and  1  can  prove  it,"  are  actionable  ex  vi 
termini. 

5.  Lucas  v.  Flinn,  35  Iowa  9.  See  also 
Estes  v.  Carter,  10  Iowa  400. 

6.  Offense  Against  Statutes  of  United  States.  — 
Harris  v.  Terry,  9S  N.  Car.  131. 

7.  Charge  that  Plaintiff  Confessed  to  Crime 
Actionable.  —  Cass  v.  Anderson,  33  Vt.  182, 
which  was  an  action  based  on  oral  words. 


Langton  v.  Hagerty,  35  Wis.  150,  which  was 
an  action  of  slander. 

1.  Crime  Which  Has  Not  Been  in  Fact  Com- 
mitted. —  West  v.  Hanrahan,  28  Minn.  385; 
Sugart  v.  Carter,  1  Dev.  &  B.  L.  (18  N.  Car.) 
8;  Colbert  v.  Caldwell,  3  Grant  Cas.  (Pa.)  181; 
Deford  v.  Miller,  3  P.  &  W.  (Pa.)  103.  See 
also  Carter  v.  Andrews,  16  Pick.  (Mass.)  1; 
Eckart  v.  Wilson,  10  S.  &  R.  (Pa.)  44;  Rea  v. 
Harringion.  58  Vt.  181. 

2.  Crime  Imputed  After  Pardon  Granted.  — 
Caddingcon  v.  Wilkins,  Hob.  81,  which  case 
was  cited  in  Shipp  v.  M'Craw,  3  Murph.  (7  N. 
Car.)  463,  9  Am.  Dec.  611 . 

3.  Charge  that  Plaintiff  Has  Been  Punished  for 
Crime  or  Is  an  Ex-Convict  —  England. — Gain- 
ford  v.  Tuke,  Cro.  Jac.  536;  Fowler  v.  Dowd 
ney,  2  M.  &  Rob.  119;  Beavor  v.  Hides,  2 
Wils.  C.  PL  300. 

California.  —  Burke  v.  Mascarich,  81  Cal. 
302. 

Indiana.  —  Indianapolis  Sun  Co.  v.  Horrell. 
53  Ind.  527. 

Massachusetts.  —  Krebs  v.  Oliver,  12  Gray 
(Mass.)  239. 

Missouri.  —  Michael  v.  Matheis,  77  Mo. 
App.  556;  Boogher  v.  Knapp,  76  Mo.  457. 

New  York.  —  Cameron  v.  Tribune  Assoc., 
(Supm.  Ct.  Gen.  T.)  27  N.  Y.  St.  Rep.  907. 
See  als6  Smith  v.  Oi  tendorfer,  (Supm.  Cl.)  3 
N.  Y.  St.  Rep.  187. 

Pennsylvania.  —  Pease  v.  Shippen,  80  Pa. 
St.  513;  Smith  v.  Stewart,  5  Pa.  St.  372. 

Rhode  Island.  —  Morrissey  v.  Providence 
Telegram  Pub.  Co.,  19  R.  I.  124;  Perry  v. 
Man,  1  R.  I.  263. 

Vermont.  —  See  Norton  v.  Livingston,  64  Vt. 

473. 
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What  Is  Libelous  : 


LIBEL  AND  SLANDER.     Actionable  Quality  of  Words. 


i.  Imputing  that  Plaintiff  Has  Been  Indicted  for  Crime.  —  Either 
oral  or  written  words  falsely  charging  that  another  has  been  indicted  for  the 
commission  of  a  felony  involving  moral  turpitude  are  actionable.1 

/.  Imputing  that  Plaintiff  Has  Been  Arrested  for  Crime.  —  An 
oi  .l  or  written  charge  that  one  has  been  arrested  for  the  commission  of  a 
crime  is  actionable  in  like  manner  as  if  the  charge  had  been  that  he  had  com- 
mitted the  crime.2 

k.  As  Respects  Particular  Crimes  — (i)  A bortion.  —  Oral  or  written 
words  charging  another  with  the  crime  of  procuring  or  causing  a  woman  to 
abort  are  actionable  per  se;  3  but  where,  as  at  common  law,  it  is  not  an  offense 
for  a  woman  to  attempt  to  cause  herself  to  abort  before  the  child  is  quick,  it 
is  not  actionable  per  se  to  say  of  a  woman  that  she  committed  such  act.4 

(2)  Adultery  or  Fornication.  —  As  adultery  is  not  a  crime  at  common  law, 
and  in  many  states  it  is  provided  by  statute  that  words  imputing  to  another 
want  of  chastity  shall  be  actionable,  the  actionable  quality  of  words  charging 
another  with  adultery,  fornication,  etc.,  has  been  reserved  for  treatment  in  a 
separate  subdivision  of  this  section.5 


Whether  Words  Amount  to  Charge  that  Plaintiff 
Confessed  —  Question  for  Jury.  —  Prichard  v. 
Lloyd,  2  Ind.  154,  which  was  an  action  of 
slander. 

1.  Charge  that  Plaintiff  Has  Been  Indicted  for 
Crime.  —  Brace  v.  Brink,  33  Mich.  91,  wherein 
the  aclion  was  based  on  the  following  oral 
words:  "  You  have  been  indicted  before  the 
grand  jury  for  false  swearing."  See  also  the 
following  cases  in  which  the  words  were 
written  :  Sun  Printing,  etc..  Assoc.  v.  Schenck, 
98  Fed.  Rep.  925,  40  C.  C.  A.  163;  Jones  v. 
Totvnsend,  21  Fla.  431,  58  Am.  Rep.  676; 
Loveland  v.  Hosmer,  (Supm.  Ct.  Spec.  T.) 
8  How.  Pr.  (N.  Y.)  215;  Knapp  v.  Campbell, 
14  Tex.  Civ.  App.  199. 

2.  Actionable  Charge  that  Plaintiff  Has  Been 
Arrested  for  Crime.  —  Beavor  v.  Hides,  2  Wils. 
C.  PI.  300,  wheiein  the  words  were,  "  He  was 
put  into  the  roundhouse  for  stealing  ducks  at 
Crosvland;"  Ayres  v.  Toulmin,  74  Mich.  44; 
Davis  v.  Marxhausen,  86  Mich.  281;  Belo  v. 
Smith,  91  Tex.  221.  Compare  Stacy  v.  Port- 
land Pub.  Co.,  68  Me.  279,  wherein,  it  was  held 
that  a  statement,  in  writing  that  the  plaintiff 
was"  arrested  for  drunkenness"  was  not  an 
assertion  that  he  was  in  fact  drunk,  but  only 
that  he  was  arrested  upon  a  charge  of  drunk- 
enness. 

A  Charge  that  the  Plaintiff  Has  Been  Accused 
of  a  Crime  and  has  failed  in  an  action  of  slander 
is  actionable.  Johnson  v.  St.  Louis  Dispatch 
Co.,  65  Mo.  539,  27  Am.  Rep.  293. 

That  Plaintiff  "Has  Made  Acquaintance  with 
the  Criminal  Courts."  —  A  charge  in  writing 
that  the  plaintiff  has  made  acquaintance  with 
the  criminal  courts  and  penitentiaries  in  a 
number  of  the  states  of  the  Union  is  actionable 
per  se.  Smith  v.  Ottendorfer,  (Supm.  Ct.)  3 
N.  Y.  St.  Rep.  187. 

3.  Oral  Words  Charging  Abortion  Actionable  — 
Indiana.  —  DePew  v.  Robinson,  95  Ind.  109, 
which  was  an  action  decided  under  a  statute 
which  makes  it  a  crime  to  procure  a  miscar- 
riage or  an  abortion  at  any  time  during  preg- 
nancy. 

fo'eiv  York.  —  Bissell  v.  Cornell,  24  Wend. 
(N.  Y.)  354,  wherein  the  plaintiff  was  charged 
with  violating  2  Rev.  Stat.  N.  V.,  p.  578,  §  21; 
Widrig  v.  Oyer,  13  Johns.  (N.  Y.)  124,  wherein 


the  words  were  spoken  of  a  woman.  See  also 
Calkins  v.  Coiburn,  (Supm.  Ct.  Gen.  T.)  10 
N.  Y.  St.  Rep.  778;  Johnson  v.  Brown,  57 
Barb.  (N.  Y.)  118,  which  was  an  action  brought 
by  the  woman;  and  Baker  v.  Wilkins,  3  Barb. 
(N.  Y.)  220,  wherein  the  words  were  spoken  of 
a  man. 

Vermont.  — See  Rea  v.  Harrington,  58  Vt. 
181,  56  Am.  Rep.  561. 

Wisconsin.  —  Filber  v.  Dautermann,  26  Wis. 

518.    See  also  B  v.  I  ,  22  Wis.  372,  94 

Am.  Dec.  604. 

Canada.—  Miller  v.  Houghton,  ro  U.  C.  Q.  B. 
348,  wherein  the  charge  was  made  against  a 
woman. 

Written  Words  Charging  Abortion  Actionable. 

—  Bathrick  v.  Detroit  Post,  etc.,  Co.,  50  Mich. 
629,  45  Am.  Rep.  63.  See  also  Meyer  v.  Press 
Pub.  Co.,  46  N.  Y.  Super.  Ct.  127. 

Administering  and  Taking  of  Medicine.  —  To 
charge  the  plaintiff  orally  with  administering 
to  her  daughter  pills  to  drive  off  a  child  is  ac- 
tionable/^^, as  the  words  charge  an  attempt 
to  procure  abortion.  Filber  v.  Dautermann, 
26  Wis.  518. 

In  Miller  v.  Houghton,  10  U.  C.  Q.  B.  348, 
it  was  held  that  the  following  words  in  connec- 
tion with  proper  prefatory  matter  were  action- 
able perse:  "It's  my  soul's  opinion  that  nothing 
else  kept  that  girl  in  the  house  last  winter  but 
taking  medicine  to  banish  the  young  baker." 

The  Words,  He  Is  "  Nothing  but  a  God  Damned 
Abortionist,"  spoken  of  a  physician,  are  action- 
able as  charging  him  with  the  commission  of 
the  offense  of  having  procured  a  miscarriage 
or  abortion.  De  Pew  v.  Robinson,  95  Ind. 
109. 

4.  Where  Woman  Is  Not  Quick  with  Child  — 
Oral  Charge  Aeainst  Woman  Not  Actionable.  — 

Smith  v.  Gaffa"rd,  31  Ala.  45;  Hatfield  v.  Gano, 
15  Iowa  177;  Abrams  v.  Foshee,  3  Iowa  275, 
66  Am.  Dec.  77,  in  which  last  case  it  was  de- 
clared that  such  a  charge  is  not  actionable  on 
the  theory  that  it  is  one  which  will  tend  neces- 
sarily lo  exclude  her  from  society  and  render 
her  infamous  in  the  common  sense  of  that 
term. 

5.  Words  Charging  Adultery,  Fornication,  etc. 

—  See  infra,  this  section,  subdiv.  6.  Words 
Imputing  Want  of  Chastity,  Lechery,  etc. 
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(3)  Arson  —  (a)  in  General.  —  Oral  or  written  words  charging  another  with 
having  committed  the  crime  of  arson,  as  that  offense  is  defined  by  the  common 
law,  or  kindred  offenses  denounced  by  statute,  are  actionable  per  se.x 

(b)  Burning  Insured  Building  to  Defraud  Insurance  Company.  —  Where  by  statute  it  IS 
an  offense  to  burn  an  insured  building  for  the  purpose  of  defrauding  the 
insurer,  oral  or  written  words  charging  such  offense  are  actionable  per  se.'£ 

(c)  In  What  Words  Actionable  Charge  May  Be  Made.  —  The  offense  need  not  be 
charged  in  express  terms,  but  it  is  actionable  to  say  of  another  that  he  has  set 
a  building  on  fire,  where  the  plain  and  natural  import  of  the  words  is  that  the 
plaintiff  wilfully  set  the  house  on  fire;3  but  the  charge  most  frequently  made 
is  that  the  plaintiff  burned  the  house,  and  where  the  charge  is  so  made  the 
actionable  quality  of  the  words  depends  upon  the  sense  in  which  they  were 
used  and  understood.4 


Words  Charging  Incest.  —  See  infra,  this  sec- 
tion, subdiv.  (16)  Incest. 

Words  Charging  Prostitution,  etc.  —  See  infra, 
this  section,  subdiv.  (22)  Prostitution  — Keeping 
Bawdy  House. 

1.  Oral  Words  Charging  Arson  Actionable  — 
California.  —  Clugston  v.  Garretson,  103  Cal. 

Connecticut.  —  Tuttle  v.  Bishop,  30  Conn.  80. 
See  also  Haight  v.  Hoyt,  50  Conn.  583. 

Delaware.  —  Kinney  v.  Hosea,  3  Harr.  (Del.) 
397;  Goslin  v.  Cannon,  1  Harr.  (Del.)  3. 

Georgia.  —  Giddens  v.  Mirk,  4  Ga.  364. 

Illinois.  —  Barnes  v.  Hamon,  71  111.  609; 
Lehning  v.  Hevvett,  45  111.  23. 

Kentucky,  —  Logan  v.  Steele,  1  Bibb  (Ky.) 
593,  4  Am.  Dec.  659;  Wallace  v.  Young,  5  T. 
B.  Mon.  (Ky.)  155.  See  also  Campbell  v. 
Bannister,  79  Ky.  205. 

Maine  —  Estes  v.  Estes,  75  Me.  478. 

Maryland.  —  Haines  v.  Campbell,  74  Md. 
158,  28  Am.  St.  Rep.  240;  Jones  v.  Hunger- 
ford,  4  Gill  &  J.  (Md.)  402;  House  v.  House,  5 
Har.  &  J.  (Md.)  125. 

Massachusetts.  —  Chace  v.  Sherman,  119 
Mass.  387;  Tebbetts  v.  Goding,  9  Gray  (Mass.) 
254;  Bloss  v.  Tobey,  2  Pick.  (Mass.)  320.  See 
also  Wright  v.  Lothrop,  149  Mass.  385,  in 
which  case,  however,  the  words  were  privi- 
leged; Leonard  v.  Allen,  11  Cush.  (Mass.)  241. 

Michigan.  —  Hitchcock  v.  Moore,  70  Mich. 
112,  14  Am.  St.  Rep.  474;  Fowler  v.  Gilbert, 
38  Mich.  292.  See  also  Moyer  v.  Pine,  4  Mich. 
409. 

Minnesota.  —  West  v.  Hanrahan,  28  Minn. 

385- 

Missouri.  —  Baldwin  v.  Boulwaie,  79  Mo. 
App.  5;  Bundy  v.  Hart,  46  Mo.  460,  2  Am. 
Rep.  525,  in  which  case,  however,  the  particu- 
lar words  spoken  were  not  actionable  as  laid. 

New  Hampshire.  —  Merrill  v.  Peaslee,  17  N. 
H.  540.  See  also  Wetherbee  v.  Marsh,  20  N. 
H.  561,  51  Am.  Dec.  244. 

New  Jersey. — Curley  v.  Feeney,  62  N.  J. 
L.  70. 

New  York.  —  Fulkerson  v.  George,  (Supm. 
Ct.)  3  Abb.  Pr.  (N.  Y.)  75:  Case  v.  Buckley.  15 
Wend.  (N.  Y.)  327.  See  also  Springslein  v. 
Field,  Anih.  N.  P.  (N.  Y.)  185. 

North  Carolina.  —  Reeves  v.  Bowden,  97  N. 
Car.  29. 

Oregon.  —  Hurd  a.  Moore,  2  Oregon  85. 
Pennsylvania.  —  Davis  v.  Carey,  141  Pa.  Si. 
3I4. 

South  Carolina.  —  Gage  v.  Shellon,  3  Rich. 
L.  (S.  Car.)  242. 


Vermont.  —  Nichols  v.  Packard,  16  Vt.  83. 
See  also  Taft  v.  Howard,  1  D.  Chip.  (Vt.)  275- 

Wisconsin.  —  Frank  v.  Dunning,  38  Wis.  270; 
Noonan  v.  Orion,  32  Wis.  106;  Weil  v.  Schmidt, 
28  Wis.  137. 

Canada. —  See  Manly  v.  Corry,  3  U.  C.  Q.  B. 
380. 

Written  Words  Charging  Arson  Actionable  — 

United  States.  —  See  Malloy  v.  Benneit,  15 
Fed.  Rep.  371. 

Georgia.  —  Cox  v.  Stickland,  101  Ga.  482. 

Jowa.  —  Forshee  v.  Abrams,  2  Iowa  571. 

Michigan.  —  Peoples  v.  Evening  News 
Assoc.,  51  Mich.  n. 

Mississippi.  —  Hubbard  v.  Rutledge,  57 
Miss.  7,  52  Miss.  581. 

Nebraska.  —  World  Pub.  Co.  v.  Mullen,  43 
Neb.  126,  47  Am.  St.  Rep.  737. 

New  York.  —  See  Billings  v.  Waller,  (Supm. 
Ct.  Spec.  T.)  28  How.  Pr.  (N.  Y.)  97. 

Wisconsin.  —  See  Sans  v.  Joerris,  14  Wis.  663. 

Statutory  Offense  of  Burning  Schoolhouse  —  Oral 
Words  Actionable. —  Nailor  v.  Ponder,  1  Marv. 
(Del.)  408;  Wallace  v.  Young,  5  T.  B.  Mon. 
(Ky.)  155- 

Attempt  to  Commit  Arson  —  Oral  Words  Action- 
able. —  Cahill  v.  Murphy,  94  Cal.  29,  28  Am. 
St.  Rep.  88:  Chamberlin  v.  Vance,  51  Cal.  7;. 

Burning  Which  Does  Not  Constitute  Offense  — 
Words  Not  Actionable.  —  Where  oral  words  im- 
pute the  commission  of  acts  which  do  not  con. 
stitute  a  crime  either  at  common  law  or  under 
the  statute,  e.  g.,  the  burning  of  one's  own 
house,  the  words  are  not  actionable  per  se. 
Redway  v.  Gray,  31  Vt.  292.  See  also  Brady 
v.  Wilson,  4  Hawks  (11  N.  Car.1  93. 

2.  Burning  Property  to  Defraud  Insurance  Com- 
pany.—  Chace  v.  Sherman,  119  Mass.  3S7; 
Fowler  v.  Gilbert,  38  Mich.  292;  West  v.  Han- 
rahan, 28  Minn.  385;  Hubbard  v.  Rutledge,  57 
Miss.  7,  52  Miss.  581;  Case  v.  Buckley,  15 
Wend.  (N.  Y.)  327;  Davis  v.  Carey,  141  Pa. 
St.  314.  See  also  Bloss  v.  Tobey,  2  Pick. 
(Mass.)  320;  Taft  v.  Howard,  1  D.  Chip.  (Vt.) 
275,  in  which  cases  it  was  held  that  the  par- 
ticular words  declared  upon  were  not  action- 
able as  laid,  there  being  no  sufficient  induce- 
ment and  colloquium. 

3.  Charge  that  Plaintiff  Set  Fire  to  Building.  — 
Tuttle  v.  Bishop,  30  Conn.  80,  holding  that  the 
charge  is  to  be  given  its  plain  and  natural  im- 
port, and  that  it  is  not  to  be  intended  that  the 
defendant  meant  merely  that  the  fire  was 
started  by  negligence  or  inadvertence. 

4.  Charge  that  Plaintiff  Burned  House  Action- 
able. —  Logan  v.  Steele,  1  Bibb  (Ky.)  593,  4 
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The  Building  Spoken  of  Must  Be  Within  the  Law  of  Arson.  —  Oral  words  charging  the 
plaintiff  with  having  burned  a  building  the  burning  of  which  does  not  consti- 
tute any  crime  are  not  actionable.1 

(4)  Assault  and  Battery.  —  To  say  orally  of  another  that  he  has  committed 
assault  and  battery  is  not  actionable  per  se  where  the  offense,  as  at  common 
law,  is  not  an  indictable  one  for  which  corporal  punishment  may  be  inflicted  ;a 
but' written  words  charging  an  assault  and  battery  are  actionable  and  may 
even  be  made  the  basis  of  a  criminal  prosecution.3 

Where  a  Felonious  Assault  Is  Charged  the  words  are  actionable  whether  they  are 
in  writing  or  oral.4 

(5)  Attempt  10  Commit  Crime.  —  An  attempt  to  commit  a  felony  being  at 
common  law  and  in  most,  if  not  all,  states  by  statute  an  indictable  offense, 


Am.  Dec.  659,  in  which  case  it  was  held  that 
the  words,  "  I  have  every  reason  to  believe 
that  he  burnt  the  barn,"  were  actionable  as 
explained  by  the  pleader,  the  court  disapprov- 
ing Barnham's  Case,  4  Coke  20,  which  was 
decided  under  the  old  rule  requiring  words  to 
be  taken  in  mitiori  sensu.  See  also  to  the 
same  effect,  Haines  v.  Campbell,  74  Md.  158, 
28  Am.  St.  Rep.  240;  House  v.  House,  5  Har. 
St  J.  (Md.)  125;  Hurd  v.  Moore,  2  Oregon  85, 
in  which  case  the  charge  was  that  the  plaintiff 
was  "  the  damned  rascal  that  burned  my 
house."  See  further  Nichols  v.  Packard,  16 
Vl.  83. 

Word  "Burn"  Not  Ex  Vi  Termini  Actionable. 

—  The  words  "  he  burnt  it"  are  innocent  in 
themselves  though  they  may  have  a  defama- 
tory meaning.  Bloss  v.  Tobey,  2  Pick.  (Mass.) 
320,  in  svhichcase  it  was  held  that  the  declara- 
tion stated  no  cause  of  action.  See  also  the 
following  cases  in  which  it  was  held  lhat  such 
expressions  are  not  actionable  without  aver- 
ring- explanatory  facts  to  show  that  the  defend- 
ant charged  a  felonious  burning;  Jones  v. 
Hungerford,  4  Gill  &  J.  (Md.)  402;  Tebbetts  v. 
Goding,  9  Gray  (Mass.)  254;  Brettum  v.  An- 
thony, 103  Mass.  37.  See  further,  for  cases  in 
which  the  words  were  not  actionable,  Emig 
v.  Daum,  1  Ind.  App.  146;  Frank  v.  Dunning, 
38  Wis.  270;  Reid  v.  Providence  Journal  Co., 
20  R.  I.  120. 

"He  Burned  It  Because  He  Was  Poor.''  —  In 
Chice  v.  Sherman,  119  Mass.  387,  it  was  said, 
in  a  conversation  concerning  the  burning  of 
an  insured  mill,  "  He  burned  it  because  he  was 
poor  and  wanled  the  money,"  and  it  was  held 
that  these  words  were  actionable  as  charging 
the  offense  of  wilfully  burning  the  mill  with 
intent  to  defraud  the  insurers. 

1.  The  Building  Spoken  of  Must  Be  Within  the 
Law  of  Arson.  —  McNab  v.  McGralh,  5  U.  C. 
Q.  B.  O.  S.  516;  Bundy  v.  Hart,  46  Mo.  460,  2 
Am.  Rep.  525.  See  also  Jones  v.  Hungerford, 
4  Gill  &  J.  (Md.)  402. 

2,  Oral  Words  Charging  Assault  and  Battery  Not 
Actionable.  —  Russell  v.  Wilson,  7  B.  Mon. 
(Ky.)26i;  Speaker  v.  McKenzie,  26  Mo.  255; 
Birch  v.  Benton,  26  Mo.  153;  McCuen  v.  Lud- 
lum,  17  N.  J.  L.  12.  per  Hornblower,  C.  J.; 
Billings  v.  Wing,  7  Vt.  439,  in  which  case  it 
was  held  that  the  following  oral  words  were 
not  actionable:  "  He  snaked  his  mother  out 
of  doors  by  the  hair  of  her  head.  It  was  the 
day  before  she  died." 

Oral  Charge  of  Assault  and  Battery  —  Special 


Damages  Alleged.  —  See  Servatius  v.  Pichel,  34 
Wis.  292. 

3.  Written  Words  Charging  Assault  and  Battery 
Actionable.  —  Whitaker  v.  Freeman,  1  Dev.  L. 
(12  N.  Car.)  271,  29  Fed.  Cas.  No.  17,527a, 
wherein  the  plaintiff  was  charged  with  wife 
beating;  Com.  v.  Wardwell,  136  Mass.  164. 

4.  Assault  with  Intent  to  Kill  —  Oral  Words 
Actionable.  —  Langdon  v.  Young,  33  Vt.  136. 

Assault  with  Intent  to  Do  Great  Bodily  Harm 
—  Written  Words  Actionable.  —  McGuire  v. 
Vaughan,  106  Mich.  280. 

A  Writing  Charging  Indecent  Assault  Is  Action- 
able.—  Thibauk  v.  Sessions,  101  Mich.  279. 

Administration  of  Poison  —  Oral  Charge  Action- 
able. —  Burton  v.  Beasley,  88  Ind.  401;  Camp- 
bell v.  Campbell,  54  Wis.  90.  See  also  Mills 
v.  Wimp,  10  B.  Mon.  (Ky.)  417,  holding  lhat 
the  oral  words,  "  She  put  poison  in  a  barrel  of 
drinking  water  to  poison  me,"  are  actionable; 
Furr  v.  Speed,  74  Miss.  423,  holding  that  the 
oral  words,  "  Mrs.  Furr  poisoned  me,"  are 
actionable.  But  see  Rock  v.  McClarnon,  95 
Ind.  415;  Langdon  v.  Young,  33  Vt.  136,  to 
the  effect  that  words  charging  the  administra- 
tion of  poison  are  not  actionable  per  se  wheie 
it  is  not  said  that  the  plaintiff  knew  that  the 
substance  administered  was  poisonous. 

Failure  to  Charge  Wilfulness  —  Words  Not  Ac- 
tionable.—  In  Geisler  v.  Brown,  6  Neb.  254,  an 
action  was  based  on  a  writing  which  criticised 
the  plaintiff  as  "  an  inhuman  stepmother," 
and  with  having  beaten  her  child  over  the 
head  with  a  club,  and  it  was  held  that  the 
writing  was  not  actionable  because  the  petition 
was  defective  in  that  it  did  not  allege  that  the 
defendant  charged  the  plaintiff  with  wilfully 
beating  the  child.  This  decision  is  somewhat 
remarkable  and  seems  to  disregard  the  modern 
doctrine  that  words  are  to  be  construed  in  their 
natural  sense.  It  was  overruled  in  World  Pub. 
Co.  v.  Mullen,  43  Neb  126. 

Assault  with  Intent  to  Commit  Eobbeiy  —  Oral 
Words  Not  Actionable.  —  Russell  v.  Wilson,  7  B. 
Mon.  (Ky.)  261,  in  which  case  it  was  held  that 
the  charge  was  not  actionable  per  se  because 
an  attempt  to  commit  robbery  was  not  a  felony 
at  common  law,  and  there  was  no  statute 
covering  the  case.  See  also  Baitow  v.  Brands, 
15  N.  J.  L.  248,  holding  that  the  words  "  at- 
tempt to  rob"  are  not  clearly  susceptible  of 
the  meaning  that  the  person  spoken  of  com- 
mitted an  assault  and  battery  with  intent  to  rob, 
because  every  intent  to  rob  does  not  include 
or  imply  an  attempt  of  assault  and  battery. 
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words  whether  ora/  or  in  writing  charging  another  with  such  attempt  are 
actionable  per  se.1 

(6)  Bigamy  or  Polygamy.  —  Oral  or  written  words  charging  another  with 
the  offense  of  bigamy  or  polygamy  are  actionable  per  se,'1  and  a  writing 
which  charges  the  commission  of  this  offense  may  be  made  the  basis  of  a 
criminal  prosecution  for  libel.3 

(7)  Bribery.  —  The  offense  of  bribery  is  of  such  magnitude  that  both  oral 
and  written  charges  that  another  has  committed  such  offense  have  always 
been  regarded  as  being  actionable  per  se*  The  charge  to  be  actionable  need 
not  be  made  in  express  terms  by  the  use  of  the  word  "bribed  "  or  "bribery," 
but  any  words  or  caricatures  the  natural  import  of  which  is  to  impute  the 
offense  are  actionable.5 


1.  Words  Charging  Attempt  to  Commit  Felony 
Actionable.  —  Fanning  v.  Chace,  17  R.  I.  388, 
33  Am.  St.  Rep.  878. 

Oral  Words  Charging  Attempt  Actionable.  — 

Berdeaux  v.  Davis,  58  Ala.  611,  wherein  the 
charge  was  that  the  plaintiff  "  tried  to  steal 
Tobe  Ready's  hog;"  Hazy  v.  Woiike,  23  Colo. 
556,  holding  that  it  is  actionable  to  say  of  the 
plaintiff  that  he  attempted  to  induce  the 
speaker  to  commit  arson;  Filber  v.  Dauter- 
mann,  26  Wis.  518,  holding  that  oral  words 
charging  an  attempt  to  procure  or  produce  an 
abortion  are  actionable.  See  also  Campbell 
Campbell,  54  Wis.  go.  But  see  contra,  Wilson 
v.  Tatum,  8  Jones  L.  (53  N.  Car.)  300,  wherein 
it  was  held  that  an  oral  charge  thai  the  plain- 
tiff attempted  to  commit  bestiality  was  not 
actionable,  because  such  offense  is  a  mere  mis- 
demeanor. 

Written  Words  Charging  Attempt  Actionable. 

—  Morehead  v.  Jones,  2  B.  Mon.  (Ky.)  210,  36 
Am.  Dec.  600;  Bid  well  v.  Rademacher,  n 
Ind.  App.  218,  holding  that  a  writing  charg- 
ing the  plaintiff  with  an  attempt  to  commit 
seduction  is  actionable;  Vifquain  v.  Finch, 
15  Neb.  505 ;  Wilson  v.  Tatum,  8  Jones  L.  (53  N. 
Ca^.)  300.  See  also  Powers  v.  Cary,  64  Me. 
9;  Morrison-Jewell  Filtration  Co.  v.  Lingane, 
19  R.  I.  316. 

2.  Oral  Charge  of  Bigamy  Actionable.  —  Hem- 
i  ig  v.  Power,  10  M.  &  W.  564,  6  Jur.  858.  See 
also  Klein  v.  Laudman,  29  Mo.  259. 

Written  Charge  of  Bigamy  Actionable.  — 
Thompson  v.  Lewtston  Daily  Sun  Pub.  Co.,  91 
Me.  203;  Witcher  v.  Jones,  137  N.  Y.  599,  51 
N.  Y.  St.  Rep.  929,  43  N.  Y.  St.  Rep.  151; 
Weber  v.  Butler,  81  Hun  (N.  Y.)  244;  Parker 
v.  Meader,  32  Vt.  300. 

3.  Writing  Charging  Bigamy  —  Criminal  Libel. 

—  See  Com.  v.  Place,  153  Pa.  St.  314. 

4.  Written  Words  Charging  Bribery  Actionable 

—  California.  —  Edwards  v.  San  Jose  Printing, 
etc.,  Soc,  99  Cal.  431,  37  Am.  St.  Rep.  70. 

Delaware.  —  Layton  v.  Harris,  3  Harr.  (Del.) 
406. 

Indiana.  —  Young  v.  Clegg,  93  Ind.  371; 
Heilman  v.  Shanklin,  60  Ind.  424;  DeArmond 
v.  Armstrong,  37  Ind.  35. 

Louisiana.  —  Staub  v.  Van  Benthuysen,  36 
La.  Ann.  467. 

Maine.  —  McNally  v.  Burleigh,  91  Me.  22. 

Massachusetts.  —  Com.  v.  Damon,  136  Mass. 
441,  which  was  a  criminal  prosecution  based 
on  the  charge  that  an  officer  had  accepted 
bribes. 

Michigan.  —  Boehmer  v.  Detroit  Free  Press 
Co.,  94  Mich.  7,  34  Am.  St.  Rep.  318;  Randall 


v.  Evening  News  Assoc.  79  Mich.  266.  See 
also  Owen  v.  Dewey,  107  Mich.  67. 

Missouri.  —  See  McGinnis  v.  Knapp,  109  Mo. 
131,  wherein  a  state  senator  was  charged  with 
being  concerned  in  the  distribution  of  a  "  fifty 
thousand  dollar  slush  fund." 

New  York.  —  See  Russ  v.  Brooks,  4  E.  D. 
Smith  (N.  Y.)  644. 

Pennsylvania.  —  Wallace  v.  Jameson,  179 
Pa.  St.  98. 

Vermont.  —  See  Royce  v.  Maloney,  57  Vt. 
325,  58  Vt.  437. 

Wisconsin.  —  Wilson  v.  Noonan,  35  Wis. 
321,  27  Wis.  610,  23  Wis.  106.  See  further 
Kimball  v.  Fernandez,  41  Wis.  329. 

Oral  Words  Charging  Bribery  Actionable.  — 
Cutler's  Case,  Freem.  K.  B.  530;  Hoag  v. 
Hatch,  23  Conn.  585.  See  also  Edds  v.  Waters, 
4  Cranch  (C.  C.)  170. 

Where  Punishment  for  Bribery  Is  A'ot  In- 
famous —  Oral  words  imputing  the  commis- 
sion of  bribery  are  actionable  per  se  because 
the  offense  involves  moral  turpitude,  and  it  is 
immaterial  that  the  punishment  therefor  is 
not  infamous.    Hoag  v.  Hatch,  23  Conn.  585. 

6.  Actionable  Caricature  Representing  Improper 
Use  of  Money  and  Liquor.  —  See  Randall  v. 
Evening  News  Assoc.,  79  Mich.  266. 

Use  of  "  Boodle  "  in  Procuring  Franchise  —  Ac- 
tionable Writing.  —  When  it  is  charged  that  a 
franchise  has  been  procured  by  the  use  of 
"boodle"  there  can  be  but  one  inference, 
viz.,  that  the  persons  granting  the  franchise 
were,  as  officials,  bribed  by  money  to  make 
the  grant.  Boehmer  v.  Detroit  Free  Press 
Co.,  94  Mich.  7,  34  Am.  St.  Rep.  318. 

To  Charge  Another  with  Offering  a  Bribe  Is  Ac- 
tionable.—  Morrison-Jewell  Filtration  Co.  v. 
Lingane,  19  R.  I.  316,  which  was  an  action  of 
libel. 

Actionable  Charge  of  Attempt  to  Commit  Bribery. 

—  Owen  -■.  Dewey,  107  Mich.  67,  which  was 
an  action  of  libel.  See  also  Morehead  v. 
Jones.  2  B.  Mon.  (Ky.)  210,  36  Am.  Dec.  600. 

Actionable  Charge  of  Acceptance  of  Bribe.  — 
Chipman  v.  Cook,  2  Tyler  (Vt.)  456,  which  was 
an  action  of  slander;  Smith  v.  Youmans,  3 
Hill  L.  (S.  Car.)  85,  wherein  a  witness  was 
charged  orally  with  accepting  a  bribe.  See 
also  Lindsey  v.  Smith,  7  Johns.  (N.  Y.)  360; 
Tiepke  v.  Times  Pub.  Co..  20  R.  I.  200;  Cotulla 
v.  Kerr,  74  Tex.  89,  15  Am.  St.  Rep.  819.  See 
further  Goodrich  v.  Hooper,  97  Mass.  1,  93 
Am.  Dec.  49,  wherein  it  was  held  that  the 
words  were  not  susceptible  of  an  actionable 
meaning. 

Writing  Charging  Corruption  of  Voters  Action- 
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(8)  Burglary  and  Housebreaking.  —  It  is  actionable  per  se  to  charge  another 
either  orally  or  in  writing  with  having  committed  the  offense  of  burglary;  and 
this  rule  also  applies  to  kindred  offenses  which  have  been  created  and  made 
indictable  by  statute.1 

(9)  Conspiracy.  —  To  say  of  another,  either  orally  or  in  writing,  that  he  is 
guilty  of  an  indictable  conspiracy  is  actionable  per  se.9 

(10)  Counterfeiting.  —  Oral  or  written  words  charging  counterfeiting  or  a 
kindred  offense  are  actionable  per  se.3 

(11)  Disorderly  Conduct  —  Disturbing  Meetings.  —  An  oral  charge  against 
another  which  amounts  to  no  more  than  saying  that  he  is  a  disorderly  person, 
a  id  as  such  liable  to  commitment  in  the  house  of  correction,  is  not  actionable.4 


able.  —  Edwards  v.  San  Jose  Printing,  etc., 
Soc,  99  Cal.  431,  37  Am.  St.  Rep.  70,  in  which 
case  it  was  held  that  it  is  libelous  to  write  of 
another  that  a  large  sum  of  money  is  to  be 
used  to  corrupt  voters,  and  that  he  will  "  have 
charge  of  the  sack."  To  the  same  effect  is 
Layton  v.  Harris,  3  Harr.  (Del.)  406.  See  also 
iloag  v.  Hatch,  23  Conn.  585,  wherein  it  was 
held  that  oral  words  charging  the  plain  I  iff 
with  being  guilty  of  distributing  rum  for  the 
purpose  of  bribing  electors  was  actionable. 

"  Sometimes  a  Change  of  Heart  Comes  from  the 
Pocket"  — Oral  Words  Not  Actionable.  —  In  Sil- 
lars  v.  Collier,  151  Mass.  50,  it  was  held  that 
these  words  spoken  of  a  public  officer  do  not, 
when  fairly  considered,  import  any  actual 
bribery  or  pecuniary  inducements  already  re- 
ceived, or  indeed  anything  further  than  that  in 
the  speaker's  opinion  the  officer  would  change 
his  conduct  on  account  of  an  expectation  of 
a  future  pecuniary  benefit  to  himself. 

Words  Not  Actionable  —  Opinion  Warped  for 
Money  Consideration.  —  A  charge  that  a  state 
attorney  is  unfit  to  hold  his  office  because  "  his 
opinion  is  too  easily  warped  for  a  money  con- 
sideration "  is  not  necessarily  a  charge  of 
bribery  or  dishonesty.  Greenwoods.  Cobbey, 
26  Neb.  44/),  which  was  an  action  of  libel. 

1.  Oral  Words  Charging  Burglary  Actionable 

—  England.  —  Somers  v.  Howe,  Comb.  232, 
wherein  the  words  were,  "  You  broke  open  a 
shopatOxon;"  Peat  v.  Parry,  Comb.  52. 

Iowa.  —  See  Cracraft  v.  Cochran,  16  Iowa 
301. 

Massachusetts.  —  Perry  v.  Breed,  117  Mass. 
155;  Goodwin  v.  Daniels,  7  Allen  (Mass.)  61. 
See  also  Eames  v.  Whittaker,  123  Mass.  342. 

North  Carolina.  —  VVozelka  v.  Hettrick,  93 
N.  Car.  10.  See  also  Nelson  v.  Evans,  r  Dev. 
L.  (12  N.  Car.)  9. 

South  Carolina.  —  See  Burckhilter  v.  Cow- 
ard, 16  S.  Car.  435. 

Written  Words  Charging  Burglary  Actionable. 

—  Childers  v.  San  Jose  Mercury  Printing,  etc., 
Co.,  105  Cal.  284,  45  Am.  St.  Rep.  40;  Long  v. 
Tribune  Printing  Co.,  107  Mich.  207;  Plum- 
mer  v.  Johnsen,  70  Wis.  131.  See  also  Sans 
v.  Joerris,  14  Wis.  663. 

Breaking  into  Storehouse  and  Stealing  —  Oral 
Words  Actionable.  —  Grimes  v.  Coyle,  6  B,  Mon. 
(Ky.)3oi;  Nelson  v.  Evans,  I  Dev.  L.  (12  N. 
Car.)  9. 

Burglary  by  Partner  —  Oral  Words  Not  Action- 
able.—  Alfele  v.  Wright,  17  Ohio  St.  238,93 
Am.  Dec.  615,  in  which  case  it  was  held  that 
the  words  were  not  actionable  because  they 
did  not  import  the  commission  of  a  crime. 


2.  Oral   Charge   of  Conspiracy   Actionable.  — 

Beehler  v.  Steever,  2  Whart.  (Pa.)  313,  wherein 
the  words  were,  "  You  are  conspiring  with 
others  to  cheat  me  out  of  my  money." 

Written  Charge  of  Conspiracy  Actionable.  — 
Union  Mut.  L.  Ins.  Co.  v.  Thomas,  83  Fed. 
Rep.  803,  48  U.  S.  App.  575,  wherein  the  plain- 
tiff was  charged  with  conspiring  to  defraud  an 
insurance  company.  See  also  Williams  v. 
Godkin,  5  Daly  (N.  Y.)  499. 

Charge  that  Plaintiff  Is  Kecorded  as  a  Conspira- 
tor. —  A  writing  which  charges  that  the  plain- 
tiff is  a  conspirator  and  that  he  is  recorded  as 
such  on  the  journal  of  Congress  is  actionable 
per  se.  Romayne  v.  Duane,  3  Wash.  (U.  S.) 
246. 

3.  Charge    of    Counterfeiting  Actionable.  — 

Church  v.  Bridgman,  6  Mo.  190;  Beers  v. 
Root,  9  Johns.  (N.  Y.)  264;  Ormsby  v.  Doug- 
lass, (N.  Y.  Super  Ct.  Spec.  T.)  2  Abb.  Pr. 
(N.  Y.)  407,  in  which  cases  oral  words  weie 
declared  upon.  See  also  Nelson  v.  Musgrave, 
10  Mo.  648,  which  was  an  action  of  libel. 

Charge  that  Plaintiff  Served  Term  in  Peni- 
tentiary for  Counterfeiting.  —  In  Pellardis  v. 
Journal  Printing  Co.,  99  Wis.  156,  it  was  held 
that  it  is  libelous  per  se  to  write  of  another  that 
he  has  recently  served  a  term  in  the  peni- 
tentiary for  counterfeiting. 

Passing  Counterfeit  Money.  —  An  oral  charge 
that  another  has  passed  counterfeit  money  is 
actionable.  Mequet  v.  Silverman,  52  La.  Ann. 
1369;  Briltain  v.  Allen,  3  Dev.  L.  (14  N.  Car.) 
167.  See  also  Church  v.  Bridgman,  6  Mo. 
190,  in  which  case  it  was  held  that  the  saying 
of  the  plaintiff  that  he  had  passed  counterfeit 
money  is  not  actionable,  without  a  colloquium 
showing  that  the  words  were  spoken  concern- 
ing the  commission,  by  the  plaintiff,  of  the 
offense  of  passing  counterfeit  money,  knowing 
it  to  be  such. 

"  Dealer  in  Counterfeit  Money  "  —  Oral  Charge 
Actionable.  —  Pike  v.  Van  Wormer,  (Supm.  Ct. 
Spec.  T.)  6  How.  Pr.  (N.  Y.)  99. 

4.  Oral  Charge  of  Disorderly  Conduct  Not  Action- 
able. —  Brooker  v.  Coffin,  5  Johns.  (N.  Y.)  188,  4 
Am.  Dec.  337,  in  which  case  it  appeared  that 
a  disorderly  person  was  liable  to  commitment 
in  the  house  of  correction  for  a  period  not  ex- 
ceeding sixty  days  at  hard  labor. 

In  Pennsylvania  Vagrancy  Is  a  Crime  punish- 
able by  confinement  in  the  common  jail  at  hard 
labor  for  any  time  not  exceeding  one  month, 
and  consequently  an  oral  charge  of  vagrancy 
in  that  state  is  actionable.  Miles  v.'  Oldfield, 
4  Yeates  (Pa.)  423,  2  Am.  Dec.  412. 

A  Charge  of  Prostitution  Is  Not  a  Charge  of 
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A  writing  which  charges  another  with  the  offense  of  disturbing  a  lawful 
meeting  is  actionable  per  se.1 

(12)  Embezzlement  —  In  General.  —  Oral  or  written  words  charging  another 
with  the  statutory  offense  of  embezzlement  are  actionable  per  se? 

In  What  Words  Actionable  Charge  May  Be  Made.  —  As  in  other  cases  where  the 
plaintiff  has  been  charged  with  the  commission  of  a  crime,  it  is  not  necessary 
that  the  charge  of  embezzlement  should  be  made  in  express  terms,  but  any 
words  which  import  fraud  and  dishonesty  under  circumstances  amounting  to 
the  crime  of  embezzlement  are  actionable.3 


Vagrancy.  —  Douglas  v.  Douglas,  (Idaho  1895) 
38  Pac.  Rep.  934,  in  which  case  it  was  said 
orally  of  a  woman  that  she  was  a  public  prosti- 
tute. As  the  statutes  did  not  provide  for 
offenses  against  chastity  the  plaintiff  insisted 
that  she  was  charged  with  the  offense  of  va- 
grancy, but  the  court  held  that  the  words  could 
not  be  so  distorted,  and  the  words  were  not 
actionable. 

1.  Writing  Charging  Disturbance  of  Lawful 
Meeting  Actionable.  —  Thomas  v.  Smith,  75 
Hun  (M.  Y.)  573.  58  N.  Y.  St.  Rep.  597. 

2.  Written  Words  Charging  Embezzlement  Ac- 
tionable —  Canada.  —  See  Gfroerer  v.  Hoffman, 
15  U.  C.  Q.  B.  441. 

United  States.  —  Press  Pub.  Co.  v.  McDon- 
ald, 63  Fed.  Rep.  238,  26  U.  S.  App.  167;  New 
York  News  Pub.  Co.  v.  De  Freitas,  84  Fed. 
Rep.  758,  51  U.  S.  App.  689;  Morgan  v.  Hal- 
berstadt,  60  Fed.  Rep.  592,  20  U.  S.  App.  417. 
See  also  Merchants'  Ins.  Co.  v.  Buckner,  (C. 
C.  A.)  98  Fed.  Rep.  222;  Cook  v.  Tribune 
Assoc.,  5  Blatchf.  (U.  S.)  352. 

Alabama.  —  Iron  Age  Pub.  Co.  v.  Crudup, 
85  Ala.  519. 

Arkansas.  —  American  Casualty  Co.  v.  Lea, 
56  Ark.  539.  _ 

Connecticut.  —  Austin  v.  Remington,  46 
Conn.  116. 

Delaware.  —  Butterworth  v.  Conrow,  1  Marv. 
(Del.)  361. 

Georgia.  —  Shipp  v.  Story,  68  Ga.  47. 

Illinois.  — Thomas  v.  Dunaway,  30  111.  373. 
See  also  Ash  v.  Zwietusch,  159  111.  455. 

In, liana.  —  De  Armond  v.  Armstrong,  37  Ind. 
35;  Samples  v.  Carnahan,  21  Ind.  App.  55. 

Louisiana.  —  Cass  v.  New  Orleans  Times,  27 
La.  Ann.  214. 

Massachusetts.  —  See  Haynes  v.  Clinton 
Printing  Co.,  169  Mass.  512. 

Michigan.  —  Atkinson  v.  Detroit  Free  Press 
Co.,  46  Mich.  341;  Edwards  v.  Chandler,  14 
Mich.  471,  90  Am.  Dec.  249.  See  also  Bronson 
v.  Bruce,  59  Mich.  467,  60  Am.  Rep.  307; 
Bailey  v.  Kalamazoo  Pub.  Co.,  40  Mich.  251. 

Minnesota.  —  Glatz  v.  Thein,  47  Minn.  278; 
Stoll  v.  Houde,  34  Minn.  193;  Mallory  v. 
Pioneer-Press  Co.,  34  Minn.  521. 

Missouri.  —  Heller  v.  Pulitzer  Pub.  Co.,  153 
Mo.  205;  Wagner  v.  Saline  County  Progress 
Printing  Co.,  45  Mo.  App.  6;  State  v.  Kountz, 
12  Mo.  App.  511,  which  was  a  criminal  prose- 
cution. 

Nebraska.  —  Pokrok  Zapadu  Pub.  Co.  v. 
Zizkovsky,  42  Neb.  64. 

New  Jersey. —  Hoboken  Printing  Co.  v.  Kahn, 
59  N.  J.  L.  218,  59  Am.  St.  Rep.  585. 

New  York.  —  Moore  v.  Manufacturers'  Nat. 
Bank,  123  N.  Y.  420;  Manner  v.  Simpson,  13 
Daly  (N.  Y.)  156.    See  also  Purdy  v.  Carpen- 


ter, (Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.) 
361;  Carpenter  v.  Hammond,  (Supm.  Ct.  Gen. 
T.)  r  N.  Y.  St.  Rep.  551. 

North  Carolina.  —  See  Hussey  v.  Norfolk 
Southern  R.  Co.,  98  N.  Car.  34,  2  Am.  St.  Rep. 
312. 

Pennsylvania.  —  Neeb  v.  Hope,  ill  Pa.  St. 
145,  wherein  an  ex-coroner  was  charged  with 
having  failed  to  turn  over  public  property  in 
his  hands. 

Rhode  Island.  —  Tillinghast  v.  McLeod,  17 
R.  I.  208.  See  also  Folwell  v.  Providence 
Journal  Co.,  19  R.  I.  551- 

Texas.  —  Forke  v.  Homann,  14  Tex.  Civ. 
App.  670.  See  also  Holt  v.  Parsons,  23  Tex. 
9,  76  Am.  Dec.  49. 

Washington.  —  Hall  v.  Elgin  Dairy  Co.,  15 
Wash.  542. 

Wisconsin.  —  Cochran  v.  Melendy,  59  Wis. 
207;  Bowe  v.  Rogers,  50  Wis.  598. 

Oral  Words  Charging  Embezzlement  Actionable 

—  England.  —  Williams  v.  Stott.  I  Cromp.  & 
M.  675,  3  Tyrw.  688. 

California.  —  Haskins  v.  Jordan,  123  Cal. 
1C7;  Butler  v.  Howes,  7  Cal.  88. 
"Connecticut.  —  Bailey  v.  Hyde,  3  Conn.  463, 
8  Am.  Dec.  202. 

Delaware.  —  Parke  v.  Blackiston,  3  Harr. 
(Del.)  373- 

Georgia.  —  Elsas  v.  Browne,  68  Ga.  117; 
Franklin  v.  Browne,  67  Ga.  272. 

Illinois.  —  Bihler  v.  Gockley,  18  111.  App. 

496. 

Indiana.  —  Taylor  v.  Short,  40  Ind.  506; 
Hays  v.  Allen,  3  Blackf.  (Ind.)  408.  See  also 
Fowler  v.  Wallace,  131  Ind.  347. 

Maine.  —  Conant  v.  Leslie,  85  Me.  257. 
Maryland.  —  Heyward  v.  Sanner,  86  Md.  19; 
Garrett  v.  Dickerson,  19  Md.  418. 

Massachusetts.  —  Clay  v.  Brigham,  8  Gray 
(Mass.)  161.  See  also  Walker  v.  Flynn,  130 
Mass.  151. 

Michigan.  —  Mains  v.  Waiting,  87  Mich.  172. 
Nebraska.  —  Chaplin  v.  Lee,  18  Neb.  440. 
Pennsylvania.  —  Beck  v.  Stitzel.  21  Pa.  St. 
522.    See  also  Woodrop  v.  Thacher,  117  Pa. 
St.  340. 

South  Carolina.  — See  Stokes  v.  Sluckey,  1 
McCord  L.  (S.  Car.)  502,  which  was  an  action 
based  on  a  charge  of  breach  of  trust. 

Virginia.  —  Hoyle  v.  Young,  1  Wash.  (Va.) 
150,  1  Am.  Dec.  446. 

Wisconsin.  —  Karger  v.  Rich,  Si  W  is.  1 77- 
3.  Embezzlement  —  What  Words  Amount  to 
Charge. —  Mallorv  v.  Pioneer-Press  Co.,  3+ 
Minn.  521,  wherein  the  charge  was  that  the 
plaintiff  had  "  disappeared  with  some  cf  his 
employer's  funds,  and  the  police  have  been 
notified,"  and  it  was  held  that  these  words 
were  susceptible  of  an  actionable  meaning; 
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Oral  Words  Charging  Mere  Breach  of  Trust.  — ■  Where  a  person  is  orally  charged  in 
express  terms  with  embezzlement,  and  thereby  it  is  imputed  merely  that  he 
has  committed  a  breach  of  trust  which  is  not  a  crime,  the  words  are  not 
actionable. 1 

Words  Used  Concerning  Property  Which  Was  Not  in  Plaintiffs  Possession.  —  Oral  words 
which  otherwise  might  import  the  offense  of  embezzlement  are  not  actionable 
where  the  charge  is  made  with  reference  to  property  as  to  which  the  plaintiff 
could  not  have  been  guilty  of  embezzlement  because  of  its  never  having  been 
in  his  possession.3 

(13)  Extortion. — It  has  been  held  that  words,  whether  oral  or  written, 
which  charge  another  with  the  crime  of  extortion  are  actionable.3 


Pokrok  Zapadu  Pub.  Co.  v.  Zizkovsky,  42  Neb. 
64.,  in  which  case  the  secretary  of  a  corporation 
was  charged  with  embezzlement.  See  also 
Evening  Post  Pub.  Co.  v.  Voight,  72  Fed.  Rep. 
885,  38  U".  S.  App.  394;  Parke  v.  Blackidton,  3 
Harr.  (Del.)  373,  in  which  latter  case  it  was 
said  of  the  plaintiff  that  he  broke  open  a  letter 
placed  in  his  hands  to  deliver  to  another  and 
stole  from  it  ten  dollars. 

Oral  Charge  Against  Administrator  Actionable. 

—  To  charge  an  administrator  with  having 
smuggled  away  property  at  the  time  of  the  ap- 
praisement is  actionable.  Beck  v.  Stitzel,  21 
Pa.  St.  522.  It  was  held  that  the  words  were 
actionable  although  at  the  time  they  were 
spoken  the  administrator  had  been  discharged. 

Failure  of  Street-car  Conductor  to  Eing  Up  Fares 

—  Actionable  Words. —  Hey  ward  v.  Sanner,  86 
Md.  19.  But  see  Pittsburgh,  etc.,  R.  Co.  v. 
McCurdy,  114  Pa.  St.  554,  60  Am.  Rep.  363,  in 
which  case  it  was  held  that  the  words  were  not 
ex  vi  termini  actionable  and  the  proper  ex- 
trinsic matters  were  not  alleged. 

Offense  Against  Postal  Laws  —  Oral  Words  Ac- 
tionable. —  Taylor  v.  Kneeland,  I  Dougl. 
(Mich.)  67,  in  which  case  the  plaintiff  was  an 
employee  in  the  postal  service 

Meaning  of  Word  "  Defaulter  "—Written  Words 
Actionable.  —  State  v.  Kountz,  12  Mo.  App.  511, 
wherein  the  words  were:  "  Captain  John  was 
elected  harbor-master  of  St.  Louis,  and  could 
not  qualify  because  he  was  a  defaulter."  See 
also  Dodge  v.  Bradstreet  Co.,  (Supm.  Ct.  Spec. 
T.)  59  How.  Pr.  (N.  Y.)  104. 

Meaning  of  Word  "  Welcher  "  —  Oral  Words  Not 
Actionable.  —  An 'oral  charge  that  another  is  a 
wekher,  meaning  that  he  has  kept  money  de- 
posited with  him  to  abide  the  event  of  a  race, 
is  not  actionable  per  se,  as  the  offense  does  not 
necessarily  impute  the  offense  of  embezzle- 
ment. Blackman  v.  Bryant,  27  L.  T.  N.  S. 
491- 

Charge  that  Plaintiff  Disappeared  to  Canada,  etc. 

—  Written  Words  Actionable. —  McDonald  v. 
Press  Pub.  Co.,  55  Fed.  Rep.  264. 

Failure  of  Treasurer  of  Society  to  Pay  Debt  with 
Society's  Money  —  Writing  Not  Actionable.  — 
Hackett  v.  Providence  Telegram  Pub.  Co.,  18 
R.  I.  589. 

Comparison  of  Plaintiff  to  Boss  Tweed  and  Boss 
Shepard  —  Written  Charge  Actionable.  —  Austin 
v.  Remington,  46  Conn  ri6. 

Meaning  of  Word  "  Dishonest  "  —  May  Impute 
Embezzlement.  —  A  charge  that  the  plaintiff 
"  is  dishonest  "  may,  under  the  circumstances 
under  which  it  is  spoken  and  in  connection 
with  other  words  used,  be  actionable  as  charg- 
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ing  embezzlement.  Clay  v.  Brigham,  8  Gray 
(Mass.)  161. 

Failure  of  Officer  to  Pay  Over  Money  —  No 
Charge  that  Demand  Was  Made. —  Where  the 
plaintiffs  theory  is  that  he  was  charged  with 
the  violation  of  a  statute  requiring  certain 
officers  to  pay  overon  demand  money  entrusted 
to  them,  etc.,  a  charge  that  the  plaintiff  has  not 
accc  unted  to  the  department,  for  certain  money, 
etc.,  without  charging  that  it  has  been  de- 
manded of  him  is  not  actionable.  Goodrich  v. 
Hooper,  97  Mass.  1,  93  Am.  Dec.  49,  which 
was  an  action  of  slander. 

1.  Oral  Words  Charging  Mere  Breach  of  Trust 
Not  Actionable.  —  Taylors.  Kneeland,  1  Dougl. 
(Mich,)  67.  See  also  Havvn  v.  Smith,  4  B. 
Mon.  (Ky.)  385. 

Written  Words  Need  Not  Import  Embezzlement, 
but  Mere  Fraud  and  Dishonesty. — A  writing 
which  does  not  in  terms  charge  embezzlement 
but  plainly  imports  the  commission  of  such 
offense  and  imputes  fraud  and  dishonesty  in 
other  respects,  is  libelous  per  se.  Iron  Age 
Pub.  Co.  v.  Crudup,  85  Ala.  519;  Viedt  v. 
Evening  Star  Newspaper  Co.,  19  D.  C.  534. 
And  as  to  the  actionable  quality  of  writings 
which  impute  mere  fraud  and  dishonesty  see 
infra,  this  section,  5.  Words  Not  Importing 
Commission  of  Crime,  subdiv.  (6)  thereof. 

Written  Words  Held  Not  Actionable. —  In  the 
following  cases  it  was  held  that  the  words 
were  not  actionable  as  charging  embezzlement: 
Hackett  v.  Providence  Telegram  Pub.  Co,,  18 
R.  I.  5S9;  Hofflund  v.  Journal  Co.,  88  Wis. 
369. 

2.  Words  Used  Concerning  Property  Which  Was 
Not  in  Plaintiff's  Possession.  —  Goodrich  v. 
Hooper,  97  Mass.  1,  93  Am.  Dec.  49. 

3.  Oral  Words  Charging  Extortion  Actionable. 

—  Hess  v.  Sparks,  44  Kan.  465,  21  Am.  St. 
Rep.  300,  in  which  case  a  woman,  not  an 
officer,  was  charged  with  blackmailing,  and 
the  words  were  declared  upon  as  meaning  that 
she  had  committed  the  statutory  offense  of  ex- 
torting money  from  persons  by  threats  of  ac- 
cusation or  exposure,  etc.  See  also  Scullin  z>. 
Harper,  78  Fed.  Rep.  460,  46  U.  S.  App.  673. 

Written  Words  Charging  Extortion  Actionable. 

—  Edsall  v.  Brooks,  3  Robt.  (N.  Y.)  284.  See 
also  Stanley  v.  Webb,  21  Barb.  (N.  Y.)  148,  4 
Sandf.  (N.  Y.)  21. 

Written  Words  Charging  Extortion  —  Criminal 
Libel.  —  Benton  v.  State,  59  N.  J.  L.  551. 

Actionable  Quality  of  Word  "  Blackmailer."  —  It 
is  actionable  per  se  to  say  of  another  that  he  is 
a  blackmailer,  because  although  blackmailing 
"  is  not  classified  as  a  distinct  crime,  never- 
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(14)  False  Pretenses.  —  Oral  or  written  words  which  charge  another  with 
having  committed  the  crime  of  obtaining  goods  or  money  under  false  pre- 
tenses are  actionable  per  se.x  #  , 

(15)  For «ery  --  In  General.  —  Wiitten  words  charging  another  with  the 
commission'of  forgery  are  actionable  per  se,  as  are  also  oral  words  charging 
that  offense,  forgery  being  a  crime  involving  moral  turpitude  and  subjecting 
the  perpetrator  to  indictment  and  corporal  punishment.2 


theless  it  is  believed  to  be  criminal,  and  to 
charge  a  man  with  blackmailing  is  equivalent 
to  charging  him  with  a  crime."  Hess  v. 
Sparks,  44.  Kan.  465,  21  Am,  St.  Rep.  300,  in 
which  cas;  it  was  material  to  inquire  whelher  a 
crime  was  charged  because  the  words  were  oral. 
See  also  Scullin  v.  Harper,  78  Fed.  Rep.  460, 
46  U.  S.  App.  673,  and  Mitchell  v.  Sharon,  51 
Fed.  Rep.  424,  which  were  also  actions  based 
on  oral  words.  See  also  Robertson  v.  Ben- 
nett, 44  N.  Y.  Super.  Ct.  66,  wherein  il  was 
held  that  a  written  charge  of  blackmailing  was 
actionable,  regardless  of  whether  or  not  a 
crime  was  charged.  See  further  Edsall  v. 
Brooks,  (N.  Y.  Super.  Ct.  Gen.  T.)  17  Abb.  Pr. 
(N.  Y.)  221,  26  How.  Pr.  (N.  Y.)  426,  3  Robt. 
(N.  Y.)  284,  in  which  case  a  police  officer  was 
charged  in  writing  with  blackmailing  and  it 
was  held  that  the  sense  in  which  the  term  was 
intended  to  be  used  ought  to  have  been  sub- 
mitted to  the  jury. 

1.  Oral  Words  Charging  False  Pretenses  Action 
able.  —  Lafollett  v.  McCarthy,  18  111.  App.  87; 
Graeter  v.  Hogan,  2  Ind.  App.  193.  See  also 
Richardson  z.  Allen,  2  Chit.  657,  18  E.  C.  L. 
445;  Hotchkiss  v.  Olmstead,  37  Ind.  74;  Col- 
bert v.  Caldwell,  3  Grant  Cas.  (Pa.)  181,  in 
which  case  it  was  held  that  the  particular 
words  used  were  not  actionable  because  they 
did  not  impute  the  offense.  See  further  Herr 
v.  Bamberg,  (Supm.  Ct.  Spec.  T.)  10  How.  Pr. 
(N.  Y.)  128. 

Written  Charge  of  False  Pretenses  Actionable.  — 
Belo  v.  Smith,  91  Tex.  221.  See  also  Hartsock 
v.  Reddick,  6  Blackf.  (Ind.)  255,  38  Am.  Dec. 
141;  Griebel  v.  Rochesrer  Printing  Co.,  60  Hun 
(N.'Y.)  319;  Klinck  v.  Colby,  46  N.  Y.  427,  7 
Am.  Rep.  360;  Winter  v.  Donovan,  8  Gill 
(Ml.)  370.  See  further  Johnson  v.  Brown,  13 
W".  Va.  71,  in  which  case  the  particular  words 
written  were  not  actionable  ex  vi  termini. 

Charge  of  Defrauding  in  Sale  by  Sample  —  Oral 
Words  Actionable.  —  Swearingen  v.  Stanley,  23 
Iowa  115. 

A  Charge  of  Swindling  may  import  that  the 
plaintiff  committed  the  crime  of  obtaining 
goods  and  money  under  false  pretenses  and  so 
be  actionable.  See  Herr  v.  Bamberg,  (Supm. 
Ct.  Spec.  T.)  10  How.  Pr.  (N.  Y.)  128,  in  which 
case  the  word  "swindler"  is  defined.  See 
also  VVeii  v.  Altenhofen,  26  Wis.  708,  in  which 
case  it  was  held  that  an  oral  charge  of  swin- 
dling did  not  amount  to  an  imputation  that  the 
plaintiff  had  been  guilty  of  obtaining  money 
under  false  pretenses  and  iherefore  was  not 
actionable.  See  further  as  to  the  actionable 
quality  of  the  words  "  swindler"  or  "  swin- 
dling" when  they  are  not  used  to  impute  the 
commission  of  a  crime,  infra,  this  section.  5. 
Words  Not  Importing  Commission  of  Crime, 
subdi;\  (8)  thereof. 

2.  Oral  Words  Charging  Forgery  Actionable  — 
Connecticut.  —  Nichols      Hayes,  13  Conn.  155. 
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See  also  Ward  v.  Dick,  47  Conn.  300,  36  Am. 
Rep.  75- 

Georgia.  —  Hawks  v.  Patton,  18  Ga.  52,  63 
Am.  Dec.  266. 

Illinois.  —  Zuckerman  v.  Sonnenschein,  62 
111.  115. 

Indiana.  —  Hotchkiss  v.  Olmstead,  37  Ind. 
74;  Creelman  v.  Marks,  7  Blackf.  (Ind.)  281; 
Dr'ummond  v.  Leslie,  5  Blackf.  (Ind.)  453;  At- 
kinson v.  Reding,  5  Blackf.  (Ind.)  39.  See  also 
Johnson  v.  Brown,  130  Ind.  .534;  Kent  v.  David, 
3  Blackf.  (Ind.)  301. 

Iowa.  —  McLaughlin  v.  Bascom,  38  Iowa  660. 
Maine.  — Sawyer  v.  Hopkins,  22  Me.  268. 
Maryland.  —  Arnold   v.  Cost,  3   Gill  &  J. 
(Md.)  '219,  22  Am.  Dec.  302. 

Massachusetts.  —  Clarke  v.  Zettick,  153  Mass. 
1;  Gay  v.  Homer,  13  Pick.  (Mass.)  535. 
Michigan.—  Beneway  v.  Thorp,  77  Mich.  181. 
Missouri.  —  Clements  v.  Maloney,  55  Mo. 
352.  See  also  Cooper  v.  Marlow,  3  Mo.  188. 
See  further  Crecelius  v.  Bierman,  59  Mo.  App. 
513. 

Nebraska.  —  Laing  v.  Nelson,  40  Neb.  252. 
New  Hampshire.  —  See  Bassett  v.  Spoffoid, 
11  N.  H.  127. 

New  York  —  Dorland  7\  Patterson,  23  W  end. 
(N.  Y.)  422;  Alexander  v.  Alexander,  9  Wend. 
(N.  Y  )  141;  Gorham  v.  Ives,  2  Wend.  (N.  Y.) 
534.  See  also  Stiles  v.  Comstock.  (Supm.  Ci. 
Spec.  T.)g  How.  Pr.  (N.  Y.)48;  Dioyt  v.  Tan- 
ner, 20  Wend.  (N.  Y.)  190;  Harmon  v.  Carring- 
ton,  8  Wend.  (N.  Y.)  488;  Jarvis  v.  Hatheway, 
3  Johns.  (N.  Y.)  180,  3  Am.  Dec.  473;  Van  Alen 
v.  Bliven,  4  Den.  (N.  Y.)  455:  Lister  p.  Wright. 
2  Hill  (N.  Y.)  320;  Nestle  v.  Van  Slyck,  2  Hill 
(N.  Y.)  2S2. 

North  Carolina.  —  Barnes  v.  Crawford.  115 
N.  Car.  76;  Ricks  v.  Cooper,  3  Hawks  (10  N. 
Car.)  587;  Gilreath  v.  Allen,  10  Ired.  L.  (32  N. 

Car')67-  r  v    a        c  *  p 

Pennsylvania.  —  Yundt  v.  Yundt.  12  b.  6.  K. 

(Pa.)  427;  Shock  v.  M'Chesney.  2  Yeates  (Pa.) 

47 ^Tennessee.  —  See  Pursell  v.  Archer,  Peck 
(Tenn.)  317,  which  was  an  action  based  on  a 
charge  that  the  plaintiff  had  forged  a  pass  for 
a  slave,  the  same  being  an  indictable  offense. 
Virginia.  —  See  Donaghe  v.  Rankin,  4  Munf. 


(Va.)  261. 

Written  Words  Charging  Forgery  Actionable  — 

Canada.  —  Fellowes  v.  Hunter,  20  U.  C.  Q.  B. 

United  States.  —  Kerr  v.  Force,  3  Cranch  (C. 
C.)8.  See  also  Sun  Printing,  etc..  Assoc.  v. 
Schenck,  98  Fed.  Rep.  925,  40  C.  C.  A.  163. 

Georgia.  —  Atlanta  Journal  v.  Mayson,  920a. 
640,  44  Am.  St.  Rep.  104. 

Iowa.  —  Anderson  v.  Hart,  6S  Iowa  400. 

Michigan.  —  Bronson  v.  Bruce,  59  Mich.  467. 
60  Am.  Rep.  307. 

New  York.  —  Alli&er  v.  Brooklyn  Daily- 
Eagle,  127  N.  Y.  651,  (Supm.  Ct.  Gen.  T.)  25 
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What  Is  Libelous  : 


LIBEL  AND  SLANDER.     Actionable  Quality  of  Words. 


In  What  Words  Actionable  Charge  May  Be  Made.  — All  actionable  charge  of  forgery 
may  be  made  in  any  words  which,  under  the  circumstances  under  which  they 
were  spoken,  and  in  common  acceptation,  mean  that  the  plaintiff  committed 
the  crime  of  forgery,  or  the  charge  may  be  made  in  express  terms  by  saying 
that  the  plaintiff  is  a  forger  or  that  he  has  committed  forgery,  without  qualify- 
ing words;1  but  a  mere  declaration  by  one  whose  name  purports  to  be  signed 
to  a  paper,  that  he  never  signed  the  paper,  or  never  saw  it,  or  an  equivalent 
expression,  is  not  actionable  ex  vi  termini,  but  requires  the  averment  of 
extraneous  matters  to  show  that  the  crime  of  forgery  was  imported.2 

As  Respects  the  Paper  Concerning  Which  Forgery  Is  Charged.  —  Where  one  is  charged 
with  having  forged  a  specified  paper,  and  such  paper  is  one  which  is  not  con- 
templated by  the  law  relative  to  forgery,  the  words  if  they  are  oral  and  not  in 
writing  are  not  actionable.3 

(16)  Incest.  —  Incest  not  being  a  crime  unless  it  is  made  so  by  statute,  an 
oral  charge  of  incest  is  not  actionable  per  se  unless  a  crime  is  charged,  but  an 
action  always  lies  where  the  charge  is  made  in  writing.4 

(17)  Indecent  Exposure.  — ■  Indecent  exposure  of  the  person  being  an 
indictable  offense  at  common  law,  and  also  in  many  states  by  statute,  oral 
words  charging  such  offense  are  actionable.5 


N.  Y.  St.  Rep.  330;  Snyder  v.  Andrews,  6 
Baib.  (N.  Y.)43;  Hoichkissi-.  Oliphant,  2  Hill 
(N  Y.)5io. 

Texas.  —  Belo  v.  Wren,  63  Tex.  686. 

Wisconsin.  —  Cramer  v.  Noonan,  4  Wis.  231. 

1.  Forgery  — What  Words  Actionable.  —  Hotch- 
kiss  v.  Olmstead,  37  Ind.  74. 

The  Words,  "He  Altered  the  Aforesaid  Note, 
signed  by  Mrs.  Moulton  and  indorsed  by  Mr. 
Adams,  falsely  and  fraudulently,  so  as  to 
change  the  terms  and  conditions  [hereof,"  con- 
tain a  direct  and  palpable  charge  of  forgery 
and  are  actionable  per  sc.  Kerr  v.  Force,  3 
Cranch  (C.  C.)  8,  which  was  an  action  of  libel. 

"  He  Has  Been  Guilty  of  Forgery  "  —  Oral  Words 
Actionable. —  In  Nichols  v.  Hayes,  13  Conn. 
155,  which  was  an  action  of  slander,  it  was 
held  that  the  words,  "  He  has  been  guilty  of 
forgery,"  and  "  he  has  forged  a  receipt,"  are 
actionable  per  se,  and  that  they  are  not  im- 
paired or  weakened  by  the  subsequent  words, 
"  he  altered  a  receipt." 

Words  Susceptible  of  Different  Meanings  —  Ques- 
tion for  Jury.  —  McLaughlin  v.  Bascom,  3S 
Iowa  660.  See  also  Creelman  v.  Marks,  7 
Blackf.  (Ind.)  281,  in  which  case  will  be  found 
sets  of  words  which  were  actionable  and  other 
sets  which  were  not  actionable. 

2.  Mere  Denial  of  Genuineness  of  Handwriting 
Not  Actionable.  —  Andrews  v.  Woodmansee,  15 
Wend.  (N.  Y.)  232.  See  also  Atkinson  v.  Scam- 
mon,  22  N.  H.  40,  wherein  it  was  held  that  the 
words,  "  I  never  signed  my  name  on  the  note, 
but  she  must  have  done  it,"  were  not  actionable 
in  the  absence  of  an  averment  of  facts  to  ex- 
tend and  explain  their  meaning.  See  further 
Ingalls  v.  Allen,  1  111.  300. 

3.  Paper  Which  Cannot  Be  Subject  of  Forgery 

—  Oral  Words  Not  Actionable.  —  Jackson  v. 
Weisiger,  2  B.  Mon.  (Ky.)  214;  Arnold  v.  Cost, 
3  Gill  &  J.  (Md.)  219,  22  Am.  Dec.  302;  Barnes 
v.  Crawford,  115  N.  Car.  76;  Miller  v.  Rittin- 
ger,  2  Pearson  (Pa.)  351. 

Forgery  of  Deposition  —  Oral  Words  Actionable. 

—  Atkinson  v.  Reding,  5  Blackf.  (Ind.)  39. 
Alteration  of  Policy  of  Insurance  —  Oral  Words 

Actionable. —  Van  Alen  v.  Bliven,  4  Den.  (N. 
Y.)  455- 


Alteration  of  Waybills  and  Books  —  Oral  Charge 
Actionable. — Gay  v.  Homer, 13  Pick.  (Mass.)  535. 

Forgery  of  Note  —  Presumption  that  Promissory 
Note  Was  Intended.  —  In  Beneway  v.  Thorp,  77 
Mich.  181,  the  words,  which  were  oral,  were, 
"He  has  forged  his  mother's  name  to  a  note," 
and  it  was  held  that  the  ordinary  and  natural 
meaning  of  the  words  was  that  he  had  forged 
a  promissory  note,  and  the  words  were  accord- 
ingly held  to  be  actionable. 

Forgery  of  Signature  to  Letter  of  Recommenda- 
tion—  Oral  Words  Not  Actionable.  —  Miller  v. 
Rittinger,  2  Pearson  (Pa.)  351. 

Forgery  of  Signatures  to  Newspaper  Article  — 
Written  Words  Actionable.  —  Loibl  v.  Breiden- 
bach,  78  Wis.  49. 

4.  Oral  Charge  of  Incest  Not  Actionable  at  Com- 
mon Law. —  Palmer  v.  Solmes,  30  U.  C.  C.  P. 
481,  45  U.  C.  Q.  B.  15;  Starr  v.  Gardner,  6  U. 
C.  Q.  B.  O.  S.  512;  Eure  v.  Odom,  2  Hawks  (9 
N.  Car.)  52. 

Charge  Actionable  Where  Incest  Is  a  Crime.  — 
Herzog -./.  Campbell,  47  Neb.  370;  Rea  2/.  Har- 
rington, 58  Vt.  181,  56  Am.  Rep.  561;  Mason 
v.  Mason,  4  N.  H.  no;  Guth  v.  Lubach,  73  Wis. 
131.  See  also  Dukes  v.  Clark,  2  Blackf.  (Ind.) 
20;  Lumpkins  v.  Justice,  1  Ind.  557. 

Written  Charge  of  Incest  Actionable.  —  Ed- 
wards v.  Kansas  City  Times  Co.,  32  Fed.  Rep. 
813;  Edwards  v.  Knapp,  97  Mo.  432. 

"He  Has  Used  My  Wife  for  Eleven  Years."  — 
Guth  v.  Lubach,  73  Wis.  131,  in  which  case  the 
defendant  said,  speaking  of  his  wife's  faiher: 
"  He  has  used  my  wife  for  eleven  years.  The 
children  are  not  mine;  they  are  from  him." 
It  was  held  that  these  words  were  susceptible 
of  an  actionable  construction.  See  Rom.  i. 
26,  27. 

5.  Oral  Words  Charging  Indecent  Exposure  Ac- 
tionable.—  Starr  v.  Gardner,  6  U.  C.  y.  B.  (). 
S.  512,  per  Robinson,  C.  J.;  Seller  v.  Jenkins, 
97  Ind.  430;  Born  v.  Rosenow,  84  Wis.  620. 
See  fuither  a  dictum  by  Grover,  J.,  in  Anony- 
mous, 60  N.  Y.  262. 

Charge  that  Man  Urinated  in  Public  Place  Be- 
fore Women  Actionable.  —  Seller  v.  Jenkins.  97 
Ind.  430,  in  which  case  the  words  were  even 
more  vulgar  than  the  catchline  indicates. 
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(i  8)  Larceny  — Receiving  Stolen  Goods  -(a)  In  General  -  Oral  or  written 
words  charging  another  with  having  committed  the  crime  of  larceny  are  action- 
able without  proof  of  special  damage.1 


1.  Oral  Wards  Charging  Larceny  —  England.  — 
Boston  v.  Tatam,  Cro.  Jac.  623;  Smith  v.  Wil- 
liams, Comb.  247;  Dorrell  v.  Grove,  Freern- 
K  B  279-  Beavor  v.  Hides,  2  Wils.  C.  1  1. 
300-  Morgan  v.  Williams,  1  Stra.  142;  Curtis 
v.  Curtis,  10  Bing.  477.  25  E.  C.  L.  206;  Rob- 
inson v.  Keyser,  22  N.  II.  323;  Baker  ».  Pierce. 
2  Salk.  695,  6  Mod.  23;  Short's  Case  Noy  114. 

Canada.—  Hunters.  Hunter,  25  U.  C  Q.  B. 
145-  McNaught  v.  Allen,  8  U.  C  Q.  B.  304; 
Smith  v.  Collins.  3  U.  C  Q.  B.  1;  Eakins  v. 
Evans,  3  U.  C.  Q.  B.  O.  S.  383;  Petnn  v. 
Larochelle,  4  Rev.  Leg.  2S6. 

United  States.  —  Rutherford  v.  Moore,  1 
Cranch  (C.  C.)  388,21  Fed.  Cas  No  12,173. 
See  also  Edds  v.  Waters,  4  Cranch  (C.  C.)  170; 
O'Donnell  v.  Nee,  86  Fed.  Rep.  96;  Davis  v. 
Sherron,  1  Cranch  (C.  C.)  287;  Dougherty  p. 
Bantley,  1  Cranch  (C.  C.)  219,  7  Fed.  Cas.  No. 
4,024. 

Alabama.  —  Parmer  v.  Anderson,  33  Ala.  78; 
Kirksey  v.  Fike,  29  Ala.  206;  Holley  v.  Bur- 
gess, 9  Ala.  728.  See  also  Shelton  v.  Simmons, 
12  Ala.  466. 

Arkansas.  —  Gaines  v.  Belding,  56  Ark.  100. 

California.  —  Haskins  v.  Jordan,  123  Cat. 
157-  Harris  v.  Zanone,  93  Cal.  59;  Smullen  v. 
Phillips  92  Cal.  408;  Frolich  v.  McKiernan, 
84  Cal  177;  Rhodes  v.  Naglee,  66  Cal.  677; 
Pink  v.  Catanich,  51  Cal.  420.  See  also  Norns 
v.  Elliott,  39  Cal.  72. 

Connecticut.  — WoodruK  v.  Richardson,  20 
Conn  238;  Williams  v.  Miner,  18  Conn.  464; 
Bailey  v.  Hyde,  3  Conn.  463,  8  Am.  Dec.  202; 
Watson  v.  Churchill,  5  Day  (Conn.)  256. 

Delaware.  —  Kennedy  v.  Woodrow,  6  Houst. 
(Del.)  46. 

Georgia.  —  Jones  v.  Forehand,  89  Ga.  520,  32 
Am  St.  Rep.  81;  Roberts  v.  Ramsey,  86  Ga. 
432-  Henderson  v.  Fox,  83  Ga.  233;  Littles 
Barlow,  26  Ga.  423.  71  Am.  Dec.  219  See 
also  Wolfe  v.  Israel,  102  Ga.  772;  Henderson 
v.  Fox,  80  Ga.  479;  Smith  v.  Wright,  55  Ga. 
218-  Tolleson  v.  Posey,  32  Ga.  372 ;  Stancell  v. 
Pry'or,  25  Ga.  40;  Adkins  v.  Williams,  23  Ga. 
222. 

Illinois.  —  Hintz  v.  Graupner,  138  111.  158; 
Stumer  v.  Pitchman,  124  111.  250,  22  111.  App. 
390-  Miller  v.  Johnson,  79  111.  58;  Zuckerman 
v.  Sonnenschein,  62  111.  115;  Adams  v.  Smith, 
58  111.  417;  Upham  v.  Dickinson,  50  111.  97". 
Hall  v.  Nees,  27  111.  411;  Gilmer  v.  Eubank,  13 
III  271;  McGregor  v.  Eakin,  3  HI-  App.  340. 
See  also  Freeman  v.  Tinsley,  50  111.  497 ;  Crotty 
v.  Morrissey,  40  HE  477;  Wilborn  v.  Odell,  29 
111.  456;  Welker  v.  Butler,  15  III.  App.  209; 
Murphy  v.  Daugherty,  10  111.  App.  214. 

Indiana.  —  Wilson  7:  McCrory,  86  Ind.  170; 
Marks  v.  Jacobs,  76  Ind.  216;  Porier  v.  Choen, 
60  Ind.  338;  Dutrah  v.  Stillwell,  59  Ind-  x39; 
Tucker  v.  Call,  45  Ind.  31;  Meyer  v.  Bohlfing, 
44  Ind.  238;  Reynolds  v.  Ross,  42  Ind.  3S7; 
Hart  v.  Cov,  40  Ind.  553;  Taylor  v.  Short,  40 
Ind.  506;  Keesling  v.  McCall,  36  ind-  321; 
Haun  v.  Wilson,  28  Ind.  296;  Medaugh  v. 
Wright,  27  Ind.  137;  Alexander  v.  Thomas,  25 
Ind  268-  Justice  v.  Kirlin,  17  Ind.  588;  Smaw- 
ley  v.  Stark,  9  Ind.  386;  Thompson  v.  Grimes 


5  Ind.  385;  Prichard  v.  Lloyd,  2  Ind.  154; 
Hinesley  v.  Sheets,  18  Ind.  App.  612;  Alcorn 
v  Bass,  17  Ind.  App.  500;  Wonderly  v.  Nokes, 
8  Blackf.  (Ind.)   589;    Iseley  v.  Lovejoy,  8 
Blackf.  (Ind.)  462;    Hickley  v.  Grosjean,  6 
Blackf.  (Ind.)  351;    Hoskins  v.  Tarrance,  5 
Blackf.  (Ind.)  417,  35  Am.  Dec.  129;  Wyant  i: 
Smith,  5  Blackf.  (Ind.)  293;  Alley  v.  Neely,  5 
Blackf.  (Ind.)  200;  Jones  v.  Chapman,  5  Blackf. 
(Ind.)  88;  Becket  v.  Sterrett,  4  Blackf.  (Ind.) 
499-  Offutt  v.  Earlywine,  4  Blackf.  (Ind.)  460, 
32  Am.  Dec.  40;  Cefret  v.  Burch,  1  Blackf. 
(Ind.)  400;  Whittam  v.  Young,  1  Blackf.  (Ind.) 
299.    See  also  McCormack  v.  Sweeney,  140 
Ind.  680;   McCoy  v.  McCoy,  106  Ind.  492; 
Works    v    Stevens,  76  Ind.  181;  Peterson  v. 
Hutchinson,  30  Ind.  38;  Carmichael  v.  Shiel, 
21  Ind.  66;  Kerschbaugher  v.  Slusser,  12  Ind. 
453;   Gaul  v.  Fleming,  10  Ind.  253;  Gales  v. 
Meredith,  7  Ind.  440;  Vincent  z/.  Dixon,  5  Ind. 
270;  Brown  v.  Brooks,  3  Ind.  518;  Shoulty  v. 
Miller  1  Ind.  544;  Landis  v.  Shanklin,  1  Ind. 
02-  Svvann  v.  Rary,  3  Blackf.  (Ind.)  298;  Teagle 
v  Deboy,  8  Blackf.  (Ind.)  134;  Forbes  v.  Myers, 
8  Blackf.  (Ind.)  74;  Nelson  v.  Robe,  6  Blackf. 
(Ind.)  204;   Burke  v.  Miller,  6  Blackf.  (Ind.) 
155;  Culbertson  v.  Stanley,  6  Blackf.  (Ind.)  67; 
Linville  v.  Earlywine,  4  Blackf.  (Ind.)  469. 
See  further  Harvey  v.  Coffin,  5  Blackf.  (Ind.) 
566. 

Iowa.  —  Murphy  v.  Olberding,  107  Iowa  547: 
O'Donnell  v.  Hastings,  68  Iowa  271;  Georgia 
v  Kepford,  45  Iowa  48;  Prime  v.  Eastwood,  45 
Iowa  64c;  Myers  v.  Dresden,  40  Iowa  660; 
Hurtert  v.  Weines,  27  Iowa  134:  Hessv.  Fock- 
ler,  25  Iowa  9;  Reed  w.  Harper,  25  Iowa  87,  95 
Am  Dec.  774;  Fisher  v.  Tice,  20  Iowa  479; 
Barton  v.  Holmes,  16  Iowa  252;  De  Moss  v. 
Haycock,  15  Iowa  149;  Karney  v.  Paisley,  13 
Iowa  89;  McClintock  v.  Crick,  4  Iowa  453; 
Burton  v.  Burlon,  3  Greene  (Iowa)  316;  Shaw 
v  Sweeney,  2  Greene  (Iowa)  587;  Hicks  y. 
Walker,  2  Greene  (Iowa)  440;  Parkers.  Lewis, 
2  Greene  (Iowa)  311.  See  also  Mayo  v.  Sample, 
18  Iowa  306. 

Kansas.  —  Walker  v.  Wickens,  49  Kan.  42; 
Haag  v.  Cooley,  33  Kan.  387;  Harringtons 
Miles,  11  Kan.  480,  15  Am.  Rep.  355-  See 
also  Harris  v.  Avery,  5  Kan.  146. 

Kentucky.  —  McGowan  v.  Manifee,  7  T.  B. 
Mon.  (Ky.)  314.  18  Am.  Dec.  178;  Faris  v. 
Starke,  9'  Dana  (Ky.)  128,  33  Am.  Dec.  53&.  »n 
which  case,  however,  the  defendant  justified; 
Gill  v.  Bright,  6  T.  B.  Mon.  (Ky.)  130;  Huff- 
man v.  Shumate,  4  Bibb  (Ky.)  515;  Jones  v. 
M'Dowell,  4  Bibb  (Kv.)  1S8;  Eastland  v.  Cald- 
well 2  Bibb  (Ky.)  21,  4  Am.  Dec.  66S;  Hume 
z  Arrasmith,  1  Bibb  (Ky.)  165,  4  Am.  Dec. 
626;  Welsh  v.  Eakle,  7  J-  J-  Marsh.  (Ky.)  424: 
McNamara  v.  Shannon.  8  Bush  (Ky.)  557-  See 
also  Barrz*.  Gaines,  3  Dana  (Ky.)  258;  Trabue 
v  Mays,  3  Dana  (Kv.)  138,  28  Am.  Dec  61; 
Parker  v.  McQueen.  S  B.  Mon.  Ky.)  16;  Han- 
nin<*  v.  Bassett,  12  Bush  (Ky.)  361;  Williams 
v.  Gordon,  11  Bu-h  (Ky.)  6g3;  Samuel  v.  Bond, 
Litr.  Sel.  Cas.  (Ky.)  158:  Brashear -  v.  Shep- 
herd, Sneed  (Ky.)  249;  Brile  v.  Gill.  2  T.  B. 
Mon.  (Ky.)  65,  15  Am.  Dec.  122. 
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(b)  In  What  Words  Actionable  Charge  May  Be  Made  —  In  General.  —  A  charge  of 
larceny  to  be  actionable  without  proof  of  special  damage  need  not  be  made  in 
express  terms  by  declaring  that  the  person  spoken  of  is  a  thief  or  that  he  has 


Louisiana.  —  Poissenot  v.  Reuther,  51  La. 
Ann.  965;  Simons  v.  Lewis,  51  La.  Ann.  327; 
Casper  v.  Prosdame,  46  La.  Ann.  36;  Savoie  v. 
Scrnlan,  43  La.  Ann.  967,  26  Am.  St.  Rep.  200; 
Lobe  v.  Cary,  33  La  Ann.  914;  Dufort  v. 
Abadie.  23  La.  Ann.  280;  Mallerich  v.  Mertz, 
19  La.  Ann.  194;  Mohnnan  v.  Ohse,  17  La. 
Ann.  64;  Miller  v.  Roy,  10  La.  Ann.  231.  See 
also  Cook  v.  Tardos,  6  La.  Ann.  779. 

Maine.  —Sanborn  v.  Fickett,  91  Me.  364; 
Humphries  v.  Parker,  52  Me.  502;  Burbank  v. 
Horn,  39  Me.  233;  Brown  v.  Brown,  14  Me. 
317.  See  also  Libby  v.  Towle,  90  Me.  262; 
Ridley  v.  Perry,  16  Me.  21;  Smith  v.  Wyman, 
16  Me.  13. 

Maryland.  —  Robinett  v.  Ruby,  13  Md.  95; 
Bonner  v.  Boyd,  3  Har.  &J.(Md.)278;  Wheat- 
ley  v.  Wallis,  3  Har.  &  J.  (Md.)  1.  See  also 
Beeler  v.  Jackson,  64  Md.  589. 

Massachusetts.  —  Hupfer  v.  Rosenfeld,  162 
Mass.  131;  Nye  v.  Otis,  8  Mass.  122,  5  Am. 
Dec.  79;  Markham  v.  Russell,  12  Allen  (Mass.) 
573,  90  Am.  Dec.  169;  Krebs  v.  Oliver,  12  Gray 
(Mass.)  239;  Clay  v.  Brigham,  8  Gray  (Mass.) 
161;  Sperry  v.  Wilcox,  1  Met.  (Mass.)  267;  Car- 
ter v.  Andrews,  16  Pick.  (Mass.)  1;  Wonson  v. 
Sayward,  13  Pick.  (Mass.)  402,  23  Am.  Dec. 
691.  See  also  Mahoney  v.  Belford,  132  Mass. 
393;  Walker  v.  Flynn,  130  Mass.  151;  Clark  v. 
Brown,  116  Mass.  504;  Dale  v.  Harris,  109 
Mass.  193;  Wolcott  v.  Hall,  6  Mass.  514,  4  Am. 
Dec.  173;  Larned  v.  Buffinton,  3  Mass.  546; 
Watson  v.  Moore,  2  Cush.  (Mass.)  133;  Pond 
v.  Hartwell,  17  Pick.  (Mass.)  269;  Allen  v. 
Perkins,  17  Pick.  (Mass.)  369;  Hix  v.  Drury,  5 
Pick.  (Mass.)  296;  Dunnell  v.  Fiske,  11  Met. 
(Mass.)  551;  York  v.  Pease,  2  Gray  (Mass.)  282; 
Goodwin  v.  Daniels,  7  Allen  (Mass.)  61.  See 
further  Chaddock  v.  Briggs,  13  Mass.  248,  7 
Am.  Dec.  137;  Baldwin  v.  Hildreth,  14  Gray 
(Mass.)  221. 

Michigan.  —  Youngs  v.  Adams,  113  Mich. 
199;  Bell  v.  Fernald,  71  Mich.  267;  Brown  v. 
Barnes,  39  Mich.  211,  33  Am.  Rep.  375  ;  Osborn 
v.  Forshee,  22  Mich.  209.  See  also  Hewitt  v. 
Morley,  111  Mich.  187;  Huson  v.  Dale,  19  Mich. 
17,  2  Am.  Rep.  66.  See  further  Schuyler  v. 
Anderson,  91  Mich.  635. 

Minnesota.  —  Fredrickson  7J.  Johnson,  60 
Minn.  337;  Quinn  v.  Scott,  22  Minn.  456;  Si. 
Martin  v.  Desnoyer,  1  Minn.  150,  61  Am.  Dec. 
494.  See  also  Warner  v.  Lockerby,  31  Minn. 
421. 

Mississippi.  —  Cock  v.  Weatherby,  5  Smed.  & 
M.  (Miss.)  333.  See  also  Jones  v.  Edwards,  57 
Miss.  28;  Powers  v.  Presgroves,  38  Miss.  227. 

Missouri.  —  Trimble  v.  Foster,  87  Mo.  49,  56 
Am.  Rep.  440;  Lewis  i/.McDaniel,  82  Mo.  577; 
Christal  v.  Craig,  80  Mo.  367;  Rammell  v. 
Otis,  60  Mo.  365;  Hall  v.  Adkins,  59  Mo.  144; 
Pennington  v.  Meeks,  46  Mo.  217;  Weavers. 
Hendrick,  30  Mo.  502;  Johnson  v.  Dicken,  25 
Mo.  580;  Pasley  v.  Kemp,  22  Mo.  409;  Estes 
v.  Antrobus,  1  Mo.  197,  13  Am.  Dec.  496; 
Liske  v.  Stevenson,  58  Mo.  App.  220;  Baldwin 
v.  Fries,  46  Mo.  App.  2SS;  Boyce  v.  Aubuchon, 
34  Mo.  App.  315;  Casey  ;".  Aubuchon,  25  Mo. 
App.  91;  Wood  v.  Hilbish,  23  Mo.  App.  3S9. 


See  also  Hancock  v.  Blackwell,  139  Mo.  440; 
Coe  v.  Griggs,  76  Mo.  619;  Polston  v.  See,  54 
Mo.  291;  Duffy  v.  Gray,  52  Mo.  528;  Houston 
v.  Lane,  39  Mo.  495;  Coghill  v.  Chandler,  33 
Mo.  115;  Evans  v.  Franklin,  26  Mo.  252;  Street 
v.  Bushnell,  24  Mo.  328;  Gardner  v.  Self,  15 
Mo.  480;  Fallenslein  v.  Booth,  13  Mo.  427; 
Sutton  v.  Smith,  13  Mo.  120;  Williams  v.  Har- 
rison, 3  Mo.  411;  Watson  v.  Musick,  2  Mo.  29; 
Lambersonw.  Long.  66  Mo.  App.  253;  Morgan 
v.  Rice,  35  Mo.  App.  591;  Elder  v.  Oliver,  30 
Mo.  App.  575 ;  Mix  v.  McCoy,  22  Mo.  App.  488. 

Nebraska.  —  McCleneghan  v.  Reid,  34  Neb. 
472;  Pierce  v.  Oard,  23  Neb.  828;  Chaplin  v. 
Lee,  18  Neb.  440. 

New  Hampshire.  —  Moore  v.  Butler,  48  N. 
H.  161;  Robinson  v.  Keyser,  22  N.  H.  323; 
Harris  v.  Burley,  8  N.  H.  256.  See  also 
Lamos  v.  Snell.  6  N.  H.  413,  25  Am.  Dec.  468; 
Parsons  v.  Bellows,  6  N.  H.  289,  25  Am.  Dec. 
461. 

New  Jersey.  —  See  Sayre  v.  Sayre,  25  N.  J. 
L.  235. 

New  York.  —  Frazier?'.  McCloskey,6o  N.  Y. 
337,  19  Am.  Rep.  193;  Maeske  v.  Smith, 
(Supm.  Ct.  Gen.  T.)  35  N.  Y.  St.  Rep.  54r; 
Collver  v.  Colh/er,  50  Hun  (N.  Y.)  422;  Ander- 
son v.  Hill,  53  Barb.  (N.  Y.)  238;  Van  Akin  v. 
Caler,  48  Barb.  (N.  Y.)  58;  Coleman  v.  Play- 
sted,  36  Barb.  (N.  Y.)26;  Dolevin  v.  Wilder,  7 
Robt.  (N.  Y.)  319;  Lathrop  v.  Hyde,  25  Wend. 
(N.  YO448;  Cornelius  v.  Van  Slyck,  21  Wend. 
(N.  Y.)  70;  Savre  v.  Jewett,  12  Wend.  (N.  Y.) 
135;  Phillips  v.  Bar  ber,  7  Wend.  (N.  Y.)  439; 
Laine  v.  Wells,  7  Wend.  (N.  Y.)i75;  Gibson 
Williams,  4  Wend.  (N.  Y.)  320;  Gidney  v. 
Blake,  1 1  Johns.  (N.  Y.)  54.  See  also  Sherman 
v.  Rogers,  70  Hun  (N.  Y.)  425;  Jaycorks  v. 
Ayres,  (Supm.  Ct.  Spec.  T.)  7  How.  Pr.  (N.  Y.) 
215:  Palmer  v  Lang,  7  Daly  (N.  Y.)  33;  Baum 
v.  Clause,  5  Hill  (N.  Y.)  196;  Hamer  v.  Mc- 
Farlin,  4  Den.  (N.  Y.)  509. 

North  Carolina.  —  Holmes  v.  Johnson,  II 
Ired.  L.  (33  N.  Car.)  55;  Dudley  v.  Robinson, 

2  Ired.  L.  (24  N.  Car.)  141;  James  v.  Clarke,  1 
Ired.  L.  (23  N.  Car.)  397;  Burton  v.  March,  6 
Jones  L.  (51  N.  Car.)  409;  Shipp  v.  M'Craw,  3 
Murph.  (7  N.  Car.)  463,  9  Am.  Dec.  611.  See 
also  Nelson  v.  Evans,  1  Dev.  L.  (12  N.  Car.)  9; 
Sasser  v.  Rouse,  13  Ired.  L.  (35  N.  Car.)  142. 

Ohio.  —  Bell  v.  McGinness,  40  Ohio  St.  204, 
48  Am.  Rep.  673;  Shore  Smith,  15  Ohio  St. 
173;  Haines  v.  Welling,  7  Ohio  (pt.  i.)  253; 
Cheadle  v.  Buell,  6  Ohio  67;  Wilson  v.  Apple, 

3  Ohio  270;  Seaton  v.  Cordray,  Wright  (Ohio) 
101;  Flamingham  v.  Boucher,  Wright  (Ohio) 
746. 

Oregon.  —  Quigley  v.  McKee,  12  Oregon  22, 
53  Am.  Rep.  320;  Leverich  v.  Frank,  6  Oregon 
212. 

Pennsylvania.  —  Rowand  v.  De  Camp,  96  Pa. 
St.  493;  Stitzell  v.  Reynolds,  67  Pa.  St.  54,  5 
Am.  Rep.  396,  59  Pa.  St.  488;  Porter  v.  Bot- 
kins,  59  Pa.  St.  484;  Herst  v.  Borbidge,  57  Pa. 
St.  62;  Lukehart  v.  Byerly,  53  Pa.  St.  418; 
Bash  z\  Sommer,  20  Pa.  St.  159;  Dotiarer  v. 
Bushev,  16  Pa.  St.  204;  Updegrove  v.  Zimmer- 
man, 13  Pa.  St.  619;  Borbridge  v.  Herst,  6 
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stolon,  but  the  imputation  may  be  ma> 
iti  connection  with  other  words  and  in 

Phila.  (Pa.)  391,  24  Leg.  Int.  (Pa.)  404;  Wallis 
v.  Mease,  3  Binn.  (Pa.)  546;  Bornman  v. 
Boyer,  3  Binn.  (Pa.)  515,  5  Am.  Dec.  380;  Mc- 
Almont  v.  McClelland,  14  S.  &  R.  (Pa.)  359; 
Shulu  v.  Chambers,  8  Watts  (Pa.)  300;  Mc- 
Kennon  v.  Greer,  2  Watts  (Pa.)  352.  See  also 
Drown  v.  Allen,  91  Pa.  St.  393;  Smith  v. 
Smith,  39  Pa.  St.  441;  Chubb  v.  Gsell,  34  Pa. 
St.  114;  Thompson  v.  Barkley,  27  Pa.  St.  263; 
Minesinger  v.  Kerr,  9  Pa.  St.  312;  Findlay  v. 
Bear,  8  S.  &  R.  (Pa.)  571;  McConnell  v.  Mc- 
Coy,  7  S.  &  R.  (Pa.)  223. 

South  Carolina.  —  Davis  v.  Johnston,  2  Bailey 
L  (5.  Car.)  579;  Hugley  v.  Ilugley,  2  Bailey 
I,.  (S.  Car.)  592;  Jones  v.  Rivers,  3  Brev.  (S. 
Car.)  95;  Neal  v.  Lewis,  2  Bav  (S.  Car.)  204,  1 
Am.  Dec.  640;  Hogg  v.  Wilson,  1  Nott  &  M. 
(  S.  Car.)  216;  Sawyer  v.  Eifert,  2  Nott  &  M. 
(5.  Car.)  511,  10  Am.  Dec.  633;  Fisher  v.  Rote 
reau,  2  McCord  L.  (S.  Car.)  1S9;  Miller  v. 
Kerr,  2  McCord  L.  (S.  Car.)  285,  13  Am.  Dec. 
722;  Stokes  v.  Stur.key,  1  McCord  L.  (S.  Car.) 
562;  Mayson  v.  Sheppard,  12  Rich.  L.  (S.  Car.) 
251;  Galloway  v.  Courtney,  10  Rich.  L.  (S. 
Car.)  414;  Cregier  v.  Bunton,  2  Rich.  L.  (S. 
Car.)  395;  Morgan  v.  Livingston,  2  Rich.  L. 
(S.  Car.)  573.  See  also  Grubbs  v.  Kyzer,  2  Mc- 
Cord L.  (S.  Car.)  305;  Easterwood  v.  Quin,  2 
Brev.  (S.  Car.)  64,  3  Am.  Dec.  700;  Vausse  v. 
Lee,  1  Hill  L.  (S.  Car.)  197,  26  Am.  Dec.  168; 
Williams  v.  Haig,  3  Rich.  L.  (S.  Car.)  362,  45 
Am.  Dec.  774. 

Tennessee.  —  Williams  v.  McKee,  98  Tenn. 
139;  Shadden  v.  McEl  wee,  86  Tenn.  146,  6  Am. 
Si.  Rep.  821;  Hancock  v.  Stephens,  11  Humph. 
(Tenn.)  507;  Watson  v.  Nicholas,  6  Humph. 
(Tenn.)  174;  Poe  v.  Grever,  3  Sneed  (Tenn.) 
66  l;  Tompkins  v.  Wisener,  1  Sneed  (Tenn.) 
458.  See  also  Shirley  v.  Keathy,  4  Coldw. 
(Tenn.)  29;  Nail  v.  Hill,  Peck  (Tenn.)  325. 

Texas.  —  Quaid  v.  Tipton,  21  Tex.  Civ.  App. 
131.    Sej  also  George  v.  Lemon,  19  Tex.  150. 

Vermont.  —  Darling  v.  Clement,  69  Vt.  292; 
Sabin  v.  Ange'.l,  46  Vt.  740;  Dunham  v.  Pow- 
ers, 42  Vt.  1;  Nott  v.  Stoddard,  38  Vt.  25,  S8 
Am.  Dec.  633;  Hoyt  v.  Smith,  32  Vt.  304;  Red- 
way  v.  Gray,  31  Vt.  292;  Smith  v.  Miles,  15 
Vt.  245;  Bullock  v.  Cloyes,  4  Vt.  304.  See  also 
Cavinaugh  v.  Austin,  42  Vt.  576. 

Virginia. —  Harman  v.  Cundiff,  82  Va.  239; 
Dill ard  v.  Collins,  25  Gratt.  (Va.)  343;  Bour- 
1  1  id  v.  Eidson,  8  Gratt.  (Va.)  27.  See  also 
H^nsbrough  v.  Stinnett,  25  Gratt.  (Va.)  495; 
M'Alexander  v.  Harris,  6  Munf.  (Va.)  465; 
Cheitwood  v.  Mayo,  5  Munf.  (Va.)  16. 

Wisconsin.  —  Schild  v  Legler,  82  Wis.  73; 
D  :1  iney  v.  Kaetel,  81  Wis.  353;  Templeton  v. 
Graves,  59  Wis.  95;  Maxwell  v.  Kennedy,  50 
Wis.  645;  Stern  v.  Katz,  38  Wis.  136;  Langion 
v.  Hagerty,  35  Wis.  150;  Rogers  v.  Henry,  32 
Wis.  327.  See  also  Reed  v.  Keith,  99  Wis.  672; 
Plummet  v.  Johnsen,  70  Wis.  131;  Pelzer  v. 
Benisli,  67  Wis.  291;  Reilcy  v.  Timme,  53  Wis. 

63;  Kidd  v.  Fleek.  47  Wis.  443;  B  v.  I  , 

22  Wis.  372,  94  Am.  Dec.  604;  Talmadge  v. 
Baker,  22  Wis.  625;  Fowler  v.  Colton,  1  Pin. 
(Wis.)  331. 

Written  Words  Charging  Larceny  Actionable  — 

England.  —  Williamson  v.  Freer,  L.  R.  9  C.  P. 
393- 


de  by  the  use  of  any  apt  words  which, 
view  of  the  circumstances  under  which 

Canada.  —  Gfroerer  v.  Hoffman,  15  U.  C.  Q 
B.  44i- 

United  States.  —  New  York  News  Pub.  Co. 
v.  De  Freitas,  84  Fed.  Rep.  758,  51  U.  S.  App. 
689;  Whitaker  v.  Freeman,  1  Dev.  L.  (12  N. 
Car.)  271,  29  Fed.  Cas.  No.  17,52717;  Mayo  v. 
Blair,  I  Hay  w.  &  H.  (D.  C.)  96,  16  Fed.  Cas.  No. 
9.354- 

Alabama.  —  Lawson  v.  Hicks,  38  Ala.  279, 
81  Am.  Dec.  49. 

California.  —  De  Witt   v.  Wright,  57  Cal. 

576. 

Connecticut.  —  Moore  v.  Stevenson,  27 
Conn.  14. 

Georgia.  —  Constiiution  Pub.  Co.  v.  Siegall. 
97  Ga.  405;  Brown  v.  Aulrey,  78  Ga.  753;  Till- 
man v.  Willis,  61  Ga.  433.  See  also  Shipp  v. 
Story,  68  Ga.  47. 

Hawaii. — Saylor  v.  Hawaiian  Star  News- 
paper Assoc.,  11  Hawaii  671. 

Illinois.  —  See  Sheahan  v.  Collins,  20  III.  325, 
71  Am.  Dec.  271. 

Indiana.  —  Bain  v.  Myrick,  88    Ind.  137; 
Armentrout  v.  Moranda,  8  Blackf.  (Ind.)  426. 
Iowa.  —  Mielenz  v.  Ouasdorf.  68  Iowa  726. 
Kentucky.  —  Lehrer  v.  Elmore,  100  Ky.  56. 
Louisiana. — See  King  v.  Ballard,  10  La. 
Ann.  557. 

Maine.  —  Usher  v.  Severance,  20  Me.  9,  37 
Am.  Dec.  33. 

Massachusetts.  —  Howland  v.  Flood,  160 
Mass.  509;  Wilson  v.  Fall  River  Daily  Herald 
Pub.  Co.,  143  Mass.  581. 

Michigan.  —  Orth  v.  Fealherly,  87  Mich. 
315;  Davis  z.  Marxhausen,  86  Mich.  281; 
Bacon  v.  Michigan  Cent.  R.  Co.,  66  Mich. 
166,  31  Am.  &  Eng.  R.  Cas.  357,  55  Mich.  224, 
54  Am.  Rep.  372,  20  Am.  &  Eng.  R.  Cas.  633. 

Minnesota.  — Glatz  v.  Thein,  47  Minn.  278; 
Simmons  v.  Holster,  13  Minn.  249;  Hemphill 
v.  Holley,  4  Minn.  233. 

Mississippi.  ■ —  Alabama,  etc.,  R.  Co.  v. 
Brooks,  69  Miss.  168,  30  Am.  St.  Rep.  528. 
See  also  Binns  v.  Stokes,  27  Miss.  239. 

Missouti.  —  ]ohnson  v.  St.  Louis  Dispatch 
Co.,  65  Mo.  539,  27  Am.  Rep.  293,  2  Mo.  App. 
565;  Nelson  v.  Musgrave,  10  Mo  648.  See 
also  Arnold  -■.  Sayings  Co.,  76  Mo.  App.  159. 

Nebraska.  —  Neilson  v.  Jensen,  56  Neb.  430; 
Rosewater  z\  Hoffman,  24  Neb.  222. 

Nevada.  —  See  Thcmpson  v.  Powning,  15 
Nev.  195. 

New  Hampshire. —  Barnes  v.  Campbell,  60 
N.  H.  27. 

Arew  jersey.  —  See  Haines  v.  Schultz,  50  N. 
J.  L.  481. 

New  York.  —  Turton  v.  New  York  Recorder 
Co.,  144  N.  V.  144;  Dwyer  v.  Fireman's 
Journal  Co.,  11  Daly  (N.  Y.)  24S;  Ryer  v. 
Fireman's  Journal  Co.,  11  Daly  (N.  Y.)  251. 

North  Carolina.  — Johnston  7'.  Lance,  7  Ired. 
L.  (29  N.  Car.)  448. 

Ohio.  —  Gage  v.  Robinson,  12  Ohio  251. 
See  also  Cincinnati  Gazette  Co.  r.  Timberlake, 
10  Ohio  St.  548,  78  Am.  Dec.  285,  1  Disney 
(Ohio)  320. 

Oregon.  —  Thomas  v.  Bowen,  29  Oregon 
258;  Upton  v.  Hume,  24  Oregon  420,  41  Am. 
S"t.  Rep.  863. 

Pennsylvania. — Struthers   v.    Peacock,  11 
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they  are  used,  naturally  import  that  the  person  spoken  of  has  committed  the 
crime;  1  but  the  court  will  not  permit  words  to  be  wrested  from  their  natural 
meaning,  and  even  where  it  is  charged  that  the  plaintiff  has  been  dealing  with 
the  property  wrongfully  or  in  defiance  of  the  owner's  rights,  an  action  will 
not  lie,  especially  where  the  words  are  oral,  unless  the  acts  described  are  such 
as  constitute  larceny  or  unless  special  damage  is  shown.3 

Writing  Actionable  though  Larceny  Not  Charged.  —  Where  the  words  are  in  writing 
it  is  immaterial  whether  or  not  they  amount  to  a  charge  of  larceny,  and  they 
are  actionable  if  they  import  fraud  or  dishonesty  or  are  calculated  to  hold  the 
plaintiff  up  to  reprobation.3 

Words  Not  Actionable.  —  In  Kirksey  v.  Fike,  29 
Ala.  206,  the  words  were,  "  He  is  mighty  smart 
after  night,"  and  "  pul  him  in  the  dark  and 
he  would  get  it  all,"  and  il  was  held  thai 
although  ihe  words  were  doubtful,  ihey  did 
not  directly  impute  the  crime  of  larceny. 

"I  Have  to  Watch  My  Pocket- book "  —  Oral 
Words  Not  Actionable.  —  In  Wood  v.  Hilbish,  23 
Mo.  App.  389,  the  words  were,  "  1  will  not 
keep  him  all  summer,  for  I  have  to  watch  my 
pocket-book  too  close,"  and  it  was  held  that 
they  were  not  actionable  without  the  averment 
of  explanatory  facts. 

"  The  Drawer  Was  Short  Five  Dollars  »  —  Oral 
Words  Actionable.  —  In  Casey  v.  Aubuchon,  25 
Mo.  App.  91,  the  words  were,  "  Casey  hasdone 
me  a  dirty  trick;  1  left  him  in  my  store,  and 
when  I  came  back  the  drawer  was  short  five 
dollars;"  and  it  was  held  that  these  words 
were  capable  of  an  actionable  meaning. 

Words  Charging  Possession  of  Another's  Prop- 
erty. —  The  words,  "  You  have  got  my  money 
there  in  your  bucket,"  are  not  actionable  per  se 
without  some  explanatory  averment  showing 
their  application.  Christal  v.  Craig,  80  Mo. 
367.  To  the  same  effect  is  Boyce  v.  Aubuchon, 
34  Mo.  App.  315. 

In  Stucker  v.  Davis,  8  Blackf.  (Ind.)  414,  Jt 
was  held  that  the  words,  "  He  has  my  horse," 
were  not  actionable  in  the  absence  of  a  collo- 
quium warranting  innuendoes  that  the  plaintiff 
had  stolen  the  horse. 

In  Shultz  v.  Chambers,  8  Watts  (Pa.)  300,  it 
was  held  that  the  words,  "  He  had  the  money, 
for  he  hunted  for  it,  and  was  seen  there  where 
the  money  was  deposited,"  were  not  action- 
able without  the  aid  of  a  colloquium. 

"  Has  Got  It  "  —  Oral  Charge  Actionable.  —  In 
Robinelt  v.  Ruby,  13  Md.  95,  Ihe  defendant, 
speaking  of  the  plaintiff  and  certain  property 
which  had  been  stolen,  said:  "  The  girl  that 
hired  with  us  has  got  it,"  and  it  was  held  that 
these  words  were  actionable  per  se.  Compare 
Boyce  v.  Aubuchon,  34  Mo.  App.  315,  wherein 
it  was  held  that  a  charge  that  the  plaintiff 
"  got  the  money,"  without  reference  to  any 
explanatory  facts,  was  not  actionable. 

The  Words,  "He  Has  Hid  My  Money  in  the 
Graveyard,  and  you  know  where  he  hid  it," 
without  reference  to  explanatory  facts,  are 
not  actionable  as  imputing  larceny.  Boyce  v. 
Aubuchon,  34  Mo.  App.  315. 

"He  Stripped  the  Church  of  Many  Valuable 
Articles  "  —  Written  Charge  Not  Actionable.  — 
Salvaielli  v.  Ohio,  9  Mo.  App.  155.  >"  which 
case  it  was  also  held  that  the  following  words 
unexplained  were  not  actionable :  "  This  so- 
ciety has  been  unfortunate  in  losing  its  banner." 
3.'  Writing  Actionable  though  Larceny  Not 
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Phila.  (Pa.)  287,  33  Leg.  Int.  (Pa.)  462.  See 
also  Neeb  v.  Hope,  111  Pa.  St.  145. 

South  Carolina.  —  Milam  v.  Burnsides,  1 
Brev.  (S.  Car.)  295. 

Texas.  —  Democrat  Pub.  Co.  v.  Jones,  S3 
Tex.  302;  Dement  v.  Houston  Printing  Co.,  14 
Tex.  Civ.  App.  391. 

Virginia.  —  Adams  v.  Lawson,  17  Gratt. 
(Va.)  250,  94  Am.  Dec.  455. 

West  Virginia.  —  Sweeney  v.  Baker,  13  W. 
Va  15S,  31  Am.  Rep.  757. 

Wisconsin.  —  Cochran  v.  Melendy  59  Wis, 
207;  Bowe  v.  Rogers,  50  Wis.  598.  See  also 
Van  Slyks  v.  Carpenter,  7  Wis.  173. 

No  Distinction  Between  Grand  and  Petit  Larceny 

—  Redway  v.  Gray,  31  Vt.  292,  which  was  an 
action  based  on  oral  words.  See  also  Qujgley 
v.  McKee,  12  Oregon  22,  53  Am.  Rep.  320,  in 
which  case  it  was  held  that  it  is  actionable  to 
say  of  another  that  he  is  a  thief,  though  the 
speiker  may  mean  but  to  impute  petit  larceny. 

1,  Words  Actionable  though  Larceny  Not 
Charged  in  Express  Terms.  —  Morgan  v.  Liv- 
ingston, 2  Rich.  L.  (S.  Car.)  573,  which  was 
an  action  based  on  oral  words. 

Kleptomaniac  —  Written  Charge  Actionable.  — 
Thomas  v.  Bo  wen,  29  Oregon  258. 

Purloining  Paper  —  Written  Charge  Actionable. 

—  Mayo  v.  Blair,  1  Hayw.  &  H.  (D.  C.)  90,  16 
Fed.  Cas.  No.  9,354- 

"Hooked  an  Umbrella  "  —  Written  Charge  Ac- 
tionable.—  Gage  v.  Robinson,  12  Ohio  251. 

Larceny  by  Finder  of  Lost  Goods  —  Oral  Words 
Actionable. —  Kennedy  v.  Woodrow,  6  Houst. 
(Del.)  46. 

Larceny  of  Cattle  —  Written  Words  Actionable. 

—  Times  Pub.  Co.  v.  Carlisle,  94  Fed.  Rep. 
762.  36  C.  C.  A.  475. 

Larceny  of  Wood  —  Oral  Words  Actionable.  — 
Darling  v.  Clement,  69  Vt.  292. 

2.  "  He  Sheared  Sheep  "  —  Oral  Words  Not  Ac- 
tionable.—  Brown  v.  Piner,  6  Bush  (Ky.)  518, 
i  n  which  case  it  was  held  that  the  words,  "  He 
sheared  two  of  Zack  Austin's  sheep,"  were 
not  susceptible  of  the  meaning  that  the  plain- 
tiff had  siolen  the  wool  from  such  sheep,  with- 
out ai  averment  of  explanatory  fads. 

"  He  Killed  and  Salted  One  of  My  Hogs  "  —  Oral 
Words  Not  Actionable.  —  Clay  v.  Barkley,  Sneed 
(Ky.)  67,  in  which  case  it  was  held  that  the 
word;  did  not  necessarily  imply  that  the  hog 
wis  feloniously  stolen,  and  therefore  were  not 
actionable  without  the  averment  of  explana- 
tory matter.  See  also  Porter  v.  Hughey,  2 
Bibb  (Ky  )  232.  Bui  see  Adams  v.  Lawson,  17 
Grait.  (Va.)  250,  94  Am.  Dec.  455.  wherein  a 
written  charge  of  killing  another's  wild  hog 
was  aclionable. 

"He  Is  Mighty  Smart  After  Night "  — Oral 
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A  Charge  of  Carrying  Away  is  actionable  where  the  words  are  spoken  under 
circumstances  which  show  that  the  speaker  intended  to  impute  larceny.1 

A  Charge  that  Another  Is  a  Rogue,  when  properly  connected  by  a  colloquium 
referring  to  extrinsic  circumstances,  is  actionable  as  importing  larceny.3 

A  Charge  of  Dishonesty  may,  under  the  circumstances  under  which  it  is  made 
and  in  connection  with  other  words  used,  be  actionable  as  charging  larceny.3 

To  Say  of  Another  that  He  Embezzled  does  not  amount  to  a  charge  of  larceny  with- 
out the  averment  of  explanatory  matters,  but  naturally  imports  merely  a 
breach  of  trust,  and  therefore  where  the  charge  is  oral  it  is  not  actionable,4 

Charge  that  Plaintiff  Has  stolen.  —  The  word  "  steal  "  has  a  well-defined  and 
definite  signification  ;  and  when  one  is  charged  with  having  stolen  anything 
of  value  and  the  charge  in  these  words  is  not  mitigated  by  others,  necessarily 
the  crime  of  larceny  is  imputed,  and  an  action  lies,5  but  if  the  facts  stated  at 
the  time  of  the  speaking  of  the  alleged  slander  and  the  acts  of  which  the 

3.  Charge  of  Dishonesty  Actionable  as  Explained. 

—  Clay  i;.  Biigham,  8  Gray  (Mass.)  161.  Com- 
pare Perry  v.  Porter,  124  Mass.  338,  wherein 
it  was  held  that  a  charge  of  deception  and 
fraud  was  not  actionable  because  ihe  words  as 
used  did  not  import  larceny. 

4.  Oral  Charge  of  Breach  of  Trust  Not  Action- 
able.  —  Caldwell  v.  Abbey,  Hard.  (Ky.)  539. 
See  also  Sturgenegger  v.  Taylor,  2  Brev.  (S. 
Car.)  480. 

larceny  of  Dead  Man's  Boots  —  Question  as  to 
Ownership  of  Property.  —  In  Wonson  v.  Say- 
ward,  13  Pick.  (Mass.)  402,  23  Am.  Dec.  691, 
the  words  spoken  imported  that  the  plaintiff 
had  furtively  taken  the  boots  from  the  body 
of  a  man  drowned  and  driven  ashore  from  a 
wreck,  and  it  was  held  that  the  words  were 
actionable  as  charging  a  felony,  because 
either  the  boots  were  the  property  of  an  ad- 
ministrator if  one  had  been  appointed,  or,  if 
one  should  be  afterwards  appointed,  would  be 
deemed  to  have  vested  in  him  by  relation. 
To  the  same  effect  is  Bash  *.  Sommer,  20  Pa. 
St.  159,  wherein  it  was  held  that  the  words 
imported  larceny  from  the  personal  repre- 
sentative. 

"He  Will  Steal,  and  I  Can  Prove  It."— In 

Cornelius  v.  Van  Slyck,  21  Wend  (N.  Y  )  70,  it 
was  held  that  the  words  were  susceptible  of 
the  meaning  that  the  plaintiff  had  siolen. 
See  also  Ex  p.  Baily,  2  Cow.  (N.  Y.)  479, 
wherein  the  words  were,  "  You  will  steal,"  and 
the  actionable  quality  of  the  words  being  sub- 
mitted to  the  jury,  there  was  a  verdict  for  the 
defendant. 

In  Grand  v  Dreyfus,  122  Cal.  58,  the  defend- 
ant said  of  the  plaintiff:  "  If  he  continues  to 
steal  my  hogs,  I  will  send  him  where  he  was 
another  time."  It  was  held  that  in  the  ab- 
sence of  any  inducement  interpreting  the 
language  used,  innuendoes  that  the  plaintiff 
had  stolen  the  hogs  and  that  the  defendant 
would  send  him  to  stale's  ptison  were  un- 
authorized, and  that  the  words  were  not 
actionable. 

5.  Charge  that  Plaintiff  Has  Stolen  Actionable 

—  England.  —  Beavor  v.  Hides,  2  Wils.  C.  PI. 

300. 

Alabama.  —  Parmer  v.  Anderson,  33  Ala.  78; 
Holley  o.  Burgess,  9  Ala.  728. 

Georgia.  — Stancell  v.  Pryor,  25  Ga.  40;  Ad- 
kins  v.  Williams,  23  Ga.  222. 

Indiana.  —  Wilson  v.  McCrory,  86  Ind.  170; 
Marks  v.  Jacobs,  76  Ind.  216. 
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Charged.  —  Randall  v.  Evening  News  Assoc., 
101  Mich.  5^)1. 

See  further  as  to  the  actionable  quality  of 
oral  and  written  charges  of  mere  breaches  of 
trust  which  are  not  felonious,  infra,  this  sec- 
tion, 5.  Words  Not  Importing  Commission  of 
Crime,  subdiv.  (61  thereof. 

1.  "Carried  Away  My  Book"— Oral  Words 
Actionable.  —  Nye  v.  Otis,  8  Mass.  122,  5  Am. 
Dec.  79.  But  see  Salvatelli  v.  Ghio,  9  Mo. 
App.  155,  wherein  it  was  held  that  a  written 
charge  lhal  the  plaintiff  "  carried  away  all  the 
banners  "  from  a  church,  unexplained  by  ex- 
traneous circumstances,  was  not  actionable  as 
imoui  ing  larceny. 

"  Carried  Away  "  —  Words  Not  Actionable.  — 
Stitzsll  v.  Reynolds,  59  Pa.  St.  488,  wherein  it 
was  held  that  there  must  be  a  colloquium 
referring  to  extrinsic  circumstances. 

Got  and  Ran  Away  with  Money  —  Oral  Words 
Not  Actionable. —  An  oral  charge  that  the 
plaintiff,  being  a  member  of  the  order,  "  got 
the  money  of  the  United  Irishmen  into  his 
hands  and  ran  away  with  it,"  does  not  import 
larceny  without  a  colloquium  connecting  it 
with  extraneous  circumstances.  M'Clurg  v. 
Ross,  5  Binn.  (Pa.)2i8. 

"He  Drove  Off  My  Ducks  and  Sold  Them  "  — 
Oral  Words  Not  Actionable.  —  Harrison  v.  Man- 
ship,  120  Ind.  43,  in  which  case  it  was  held 
that  the  words  were  not  actionable  without  an 
averment  as  to  the  circumstances  under  which 
they  were  spoken,  or  as  to  the  sense  in  which 
they  were  used,  or  as  to  how  they  were  under- 
stood. 

"  He  Has  Made  Away  with  "  —  Oral  Words  Not 
Actionable. —  In  Broivn?-.  Brown,  14  Me.  317,  it 
was  held  that  the  words,  "  Uncle  Daniel  must 
settle  for  some  of  my  logs  be  has  made  away 
with,"  were  not  ex  vi  termini  actionable  be- 
cause they  did  not  import  a  felonious  inient. 

2.  "  You  Are  a  Rogue  "  —  Oral  Words  Action- 
able. —  Herst  v.  Borbidge,  57  Pa.  St.  62,  6 
Phila.  (Pa.)  391,  24  Leg.  Int.  (Pa.)  404. 

"  Rogue  "  —  Oral  Word  Not  Actionable.  —  To 
say  of  another  orally  that  he  is  a  rogue  is  not 
actionable  unless  explanatory  facts  are  alleged. 
Cald-sell  v.  Abbev,  Hard.  (Ky.)  539. 

Actionable  Quality  of  Word  "  Rob."  —  A  cha  rge 
that  the  plaintiff  robbed  another  may  be  action- 
able as  imp  uting  larceny.  Shultz  v.  Chambers, 
8  Watts  (Pa.)  300. 

Attempt  to  Rob  —  Words  Not  Actionable.  — 
Bartow  v.  Brads,  15  N.  J.  L.  248. 
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defendant  accused  the  plaintiff  constituted  a  trespass  only,  the  words  are  not 
actionable  per  se,  although  the  defendant  characterized  the  acts  by  the  use  of 
the  word  "  steal."  1 

Charge  that  Plaintiff  Is  a  Thief.  —  A  charge  that  the  plaintiff  is  a  thief,  whether 
oral  or  written,  unless  accompanied  by  other  words  which  explain  and  mitigate 
the  charge,  is  susceptible  of  only  one  construction,  viz.,  that  he  has  committed 
larceny,  and  is  therefore  actionable  per  se.2.    The  actionable  quality  of  the 


Iowa. — O'Donnell  v.  Hastings,  68  Iowa 
271;  Reed  v.  Harper,  25  Iowa  87,  95  Am.  Dec. 
774;  McClintock  v.  Crick,  4  Iowa  453;  Shaw 
v.  Sweeney,  2  Greene  (Iowa)  5S7;  Parker  v. 
Lewis,  2  Greene  (Iowa)  311. 

Kansas. —  Haag   v.   Cooley,  33   Kan.  387. 

Kentucky.  —  McGowan  v.  Manifee,  7  T.  B. 
Mon.  (Ky.)  314,  18  Am.  Dec.  178;  Hume  v. 
Arrasmith,  1  Bibb  (Ky.)  165,  4  Am.  Dec.  626. 
See  also  Barr  v.  Gaines,  3  Dana  (Ky.)  258. 

Maine.  —  Burbank  v.  Horn,  39  Me.  233. 

Maryland.  —  Bonner  v.  Boyd,  3  Har.  &  J. 
(Md.)  278;  Wheatley  v.  Wallis,  3  Har.  &  J. 
(Md.)  r.  See  also  Long  v.  Eakle,  4  Md.  454; 
Duvall  v.  Griffith,  2  Har.  &  G.  (Md.)  30. 

Massachusetts.  —  Markham  v.  Russell,  12 
Allen  (Mass.)  573.  90  Am.  Dec.  169;  Nye  v, 
Olis,  8  Mass.  122,  5  Am.  Dec.  79;  Sperry  v. 
Wilcox,  1  Met.  (Mass.)  267.  See  also  Hupfer 
v.  Rosenfeld,  162  Mass.  131. 

Minnesota.  —  St.  Martin  v.  Desnoyer,  I  Minn. 
156,  61  Am.  Dec.  434. 

Mississippi.  —  Cock  v.  Weatherby,  5  Smed. 
&  M.  (Miss.)  333. 

Missouri.  —  Johnson  v.  St.  Louis  Dispatch 
Co.,  65  Mo.  539,  27  Am.  Rep.  293,  2  Mo.  App. 
565;  Hall  v.  Adkins,  59  Mo.  144;  Pennington 
v.  Meeks,  46  Mo.  217;  Liske  v.  Stevenson,  58 
Mo.  App.  220;  Bald  win  v.  Fries,  46  Mo.  App. 
288;  Boyce  v.  Aubuchon,  34  Mo.  App.  315; 
Casey  v  Aubuchon,  25  Mo.  App.  91;  Wood  v. 
Hilbish,  23  Mo.  App.  389;  Mix  v.  McCoy,  22 
Mo.  App.  488.  See  also  Pasley  v.  Kemp,  22 
Mo.  409;  Sutton  v.  Smith,  13  Mo.  120;  Morgan 
v.  Rice,  35  Mo.  App.  591. 

Nebraska.  —  Pierce  v.  Oard,  23  Neb.  828. 

New  York.  —  Hayes  v.  Ball,  72  N.  Y.  418; 
Maeske  v.  Smith,  (Supm.  Ct.  Gen.  T.)  35  N. 
Y.  St.  Rep.  541;  Collyer  v.  Collyer,  50  Hun  (N. 
Y.)  422;  Maybee  v.  Fisk,  42  Barb.  (N.  Y.)  326; 
Coleman  v.  Playsted,  36  Barb.  (N.  Y.)  26; 
Williams  v.  Cooper,  1  Hill  (N.  Y.)  637;  Phillips 
v.  Barber,  7  Wend.  (N.  Y.)  439.  See  also 
Palmer  v.  Haight,  2  Barb.  (N.  Y.)  210;  Mapes 
>  v.  Weeks,  4  Wend.  (N.  Y.)  659. 

North  Carolina.  —  James  v.  Clarke,  I  Ired. 
L.  (23  N.  Car.)  397. 

Ohio.  —  Bell  v.  McGinness,  40  Ohio  St.  204, 
48  Am.  Rep.  673. 

Pennsylvania.  —  Lukehart  v.  Byerly,  53  Pa. 
St  418;  Smith  v.  Smith,  39  Pa.  St.  441;  Bash 
v.  Sotnmer,  20  P&.  St.  159;  Dottarer  v.  Bushey, 
16  Pa.  St.  204;  McAlmont  v.  McClelland,  14 
S  &  R.  (Pa.)  359.  See  also  Wallace  v. 
Rodgers,  156  Pa.  St.  395;  Porter  v.  Botkins, 
59  Pa.  St.  484;  Thompson  v.  Barkley,  27  Pa. 
St.  263. 

South  Carolina. — Galloway  v.  Courtney,  10 
Rich.  L.  (S.  Car.)  414 

Tennessee.  —  Will'ams  v.  McKee,  98  Tenn. 
139;  Tompkins  v.  Wisener,  1  Sneed  (Tenn.) 

Virginia.  —  Harm  an  v.  Cundiff,  82  Va.  239. 


Charge  that  Plaintiff  "Was  Whipped  for  Steal- 
ing," Actionable. —  To  say  of  another  that  he 
"  was  whipped  for  stealing  hogs,"  is  action- 
able as  charging  the  stealing  of  hogs,  and 
does  not  amount  merely  to  an  accusation  that 
the  plaintiff  was  whipped  upon  a  suspicion  or 
accusation  of  hog  stealing.   Holley  v.  Burgess, 

9  Ala.  728. 

"You  as  Good  as  Stole."  —  To  say  orally  of 
another,  "You  as  good  as  stole,"  etc  .  is  not 
actionable  ex  vi  termini,  because  the  words 
mean  nothing  more  than  that  he  dealt  with 
the  property  in  some  way  which  was  equiva- 
lent to  stealing  it.  Stokes  v.  Arey,  8  Jones  L. 
(53  N.  Car.)  66. 

"  Tried  to  Steal "  —  Words  Not  Importing 
Larceny.  —  '[he  woids,  "You  ate  one  of  the 
men  who  tried  to  steal  my  wagon,"  do  not 
impute  the  commission  of  larceny,  and  thete- 
fore  are  not  actionable.    Sleinecke  v.  Marx, 

10  Mo.  App.  580. 

1.  Innocent  Use  of  Word  "  Steal "  —  Character- 
izing Trespass  as  Larceny.  —  McCaleb  v.  Smith, 
22  Iowa  242,  wherein  the -words  were  not  ac- 
tionable. See  also  Dunnell  v.  Fiske,  11  Met. 
(Mass.)  551,  wherein  the  word  "  stole  "  was 
used,  but  the  property  was  not  the  subject  of 
larceny  and  the  words  were  not  actionable. 

2.  Charge  that  Plaintiff  Is  a  Thief  Is  Action- 
able.—  Roberts  v.  Ramsey,  86  Ga.  432.  See 
also  the  following  cases: 

England.  —  Penfold  v.  Westcote,  2  B  &  P. 
N.  R.  335. 

Canada.  —  Edgar  v.  Newell,  24  U.  C.  Q.  B. 
215;  Miller  v.  Johnston,  23  U.  C.  C.  P.  580. 

Arkansas.  — Gaines  v.  Belding,  56  Ark. 
100. 

California.  —  Haskins  v.  Jordan,  123  Cal. 
157;  Harris  v.  Zanone,  93  Cal.  59;  Smullen  v. 
Phillips,  92  Cal.  408;  Rhodes  v.  Naglee,  66 
Cal  677;  Pink  v.  Catanich,  51  Cal.  420. 

Connecticut.  —  Woodruff  v.  Richardson,  20 
Conn.  238. 

Georgia.- — Roberts  v.  Ramsey,  86  Ga.  432; 
Henderson  v.  Fox,  83  Ga.  233;  Little  z>.  Bar- 
low, 26  Ga.  423,  71  Am.  Dec.  219. 

Illinois.  —  Stumer  r.  Pitchman,  124  111.  250; 
Miller  v.  Johnson,  79  111.  58;  McKee  v.  In- 
galls,  5  111.  30;  McGregor  v.  Eakin,  3  111.  App. 
340. 

Kentucky.- — Williams  v.  Gordon,  11  Bush 
(Ky.)  693;  McNamara  v.  Shannon,  8  Bush 
(Ky.)  557- 

louisiana.  —  Poissenot  v.  Reuther,  51  La. 
Ann.  965;  Caspar  v.  Prcsdame,  46  La.  Ann. 
36;  Doullut  v.  McManus,  37  La.  Ann.  800; 
Lobe  v.  Cary,  33  La.  Ann.  914;  Dufort  v. 
Abadie,  23  La.  Ann.  280;  Miller  v.  Roy,  10 
La.  Ann.  231. 

Michigan. — Youngs  v,  Adams,  113  Mich. 
199;  Osborn  v.  Forshee,  22  Mich.  209. 

Minnesota.  —  Fredrickson    -\    Johnson,  60 
Minn.  337;  Quinn  v.  Scott.  22  Minn.  456. 
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epithet  "  thief,"  however,  depends  upon  whether  it  was  used  in  a  felonious 
sense.  The  word  is  capable  of  a  felonious  signification  ;  but  when  it  is  neither 
used  by  the  defendant  nor  understood  by  the  bystanders  as  charging  the  plain- 
tiff with  having  been  guilty  of  larceny  an  action  does  not  lie.1 

Actionable  Quality  of  Words  Thieving  "  and  "  Thievish."  —  The  adjective  "  thieving  " 
imports  an  act  committed  and  not  merely  an  inclination  to  commit  it,  and 
therefore  to  charge  one  either  orally  or  in  writing  with  being  a  thieving  person 
amounts  to  a  charge  that  he  has  been  guilty  of  larceny  and  is  actionable  ;  2  but 
an  oral  charge  that  another  is  "  thievish  "  is  not  actionable,  because  it  implies 
a  mere  propensity  to  commit  larceny.3 

Where  Larceny  Was  Not  Charged  Because  of  Relationship  Between  Parties.  —  An  oral 
charge  that  the  plaintiff  stole,  or  that  he  was  a  thief,  is  not  actionable  where 
his  relationship  to  the  property,  by  reason  of  his  being  a  partner  or  part 
owner,  is  such  that  he  could  not  have  committed  larceny.4 

Charge  that  Plaintiff  "  Took"  Property.  —  The  word  "  take  "  is  actionable  or  not, 


Missouri.  —  Lewis  v.  McDaniel,  82  Mo.  577; 
Baldwin  v.  Fries,  46  Mo.  App.  288;  Boyce  v. 
Aul/uchon,  34  Mo.  App.  315;  Mix  v.  McCoy, 
22  Mo.  App.  488.  See  also  Morgan  v.  Rice, 
35  Mo.  App.  591. 

.Yew  Hampshire,  —  Robinson  v.  Keyser,  22 
N.  H.  323. 

X,w  York. — Frazier  v.  McCloskey,  60  N. 
Y.  337,  19  Am.  Rep.  193:  Titus  v.  Sumner,  44 
N.  Y.  266;  Southcombe  v.  Armstrong,  (Brook- 
lyn City  Ct.  Gen.  T.)  28  N.  Y.  St.  Rep.  753; 
Gomez  v.  Joyce,  (N.  Y.  Super.  Ct.  Gen.  T.)  1 
N.  Y.  Supp.  337;  Van  Akin  v.  Caler,  48  Barb. 
(M.  Y.)  58;  Nolton  v.  Moses,  3  Barb.  (N.  Y.)  31; 
Dwyer  v.  Fireman's  Journal  Co.,  11  Daly  (M. 
Y.)  248;  Rver  v.  Fireman's  Journal  Co.,  11 
Dily(N.  Y.)  251;  Deyo  v.  Brundage,  (Supm. 
Ct.  Spec.  T.)  13  How.  Pr.  (N.  Y.)  221;  Beach 
r.  Ranney,  2  Hill  (N.  Y.)  309;  Williams  v. 
Cooper,  1  Hill  (N.  Y.)  637;  Gibson  v.  Williams, 
4  Wend.  (N.  Y.I  320;  Douglass  v.  Tousey,  2 
Wend.  (N.  Y.)  352,  20  Am.  Dec.  616.  See  also 
Enos  v.  Enos,  58  Hun  (N.  Y.)  45;  Blohm  7/. 
Bamber,  (Brooidyn  City  Ct.  Gen.  T.)  31  N.  Y. 
St.  Rep.  816;  Dolevin  v.  Wilder,  (N.  Y.  Super. 
Ct.  Spec.  T.)  34  How.  Pr.  (N.  Y.)  488;  Lister 
v.  Wright,  2  Hill  (N.  Y.)  320;  Dempsey  v. 
Paige,  4  E.  D.  Smith  (N.  Y.)  218;  Mapes  v. 
Weeks,  4  Wend.  (N.  Y.)  659. 

North  Carolina.  —  Dudley  v.  Robinson.  2 
Ired.  L.  (24  N.  Car.)  141. 

Ohio.  —  Brown  v.  Myers,  40  Ohio  St.  99; 
Flamingham  v.  Boucher,  Wright  (Ohio)  746. 

Oregon.  —  Upton  v.  Hume,  24  Oregon  420, 
41  Am.  St.  Rep.  863;  Quigley  v.  McKee,  12 
Oregon  22,  53  Am,  Rep.  320.  See  also  Lever- 
ich  v.  Frank,  6  Oregon  212. 

Pennsylvania.  —  Roivand  v.  De  Camp,  96  Pa. 
St.  493.  See  also  Porter  v.  Botkins,  59  Pa.  St. 
484;  Updegrove  v.  Zimmerman,  13  Pa.  St.  619; 
Wallis  v.  Mease,  3  Binn.  (Pa.)  546. 

South  Carolina.  —  Fisher  v.  Rotereau,  2 
McCord  L.  (S.  Car.)  189;  Hogg  v.  Wilson,  1 
Nott  &  M.  (S.  Car.)  216. 

Tennessee.  —  Williams  v.  McKee,  98  Tenn. 
139- 

Vermont.  —  Sabin  v.  Angell,  46  Vt.  740. 

Wisconsin.  —  Stern  v.  Katz.  38  Wis.  136. 

1.  Where  Word  "Thief"  Does  Not  Import  Com- 
mission of  Larceny.  —  Cristie  v.  Co  vell,  Peake 
N.  P.  (ed.  1795)  4,  wherein  a  mere  breach  of 
contract  was  charged;  Fellowes  v.  Hunier,  20 
U.  C.  Q.  B.  382;  Fawsett  v.  Clark,  48  Md.  494; 


Bridgman  v.  Armer,  57  Mo.  App.  528;  Quinn 
v.  O'Gara,  2  E.  D.  Smilh  (N.  Y.)  388. 

Debtor  Who  Has  Claimed  Homestead  —  Written 
Charge  that  He  Is  a  Thief  Actionable.  —  Where  a 
creditor  notifies!  he  public  lhat  one,  his  debtor, 
has  made  application  for  a  homestead,  and 
concludes  with  a  notice  that  "  the  thieves 
are  refusing  to  pay  for  ralions,"  the  writing 
does  not  carry  upon  its  face  its  own  explana- 
tion and  correction,  and  is  not  to  be  construed 
as  meaning  merely  that  the  debtor  is  a  thief 
because  he  has  applied  for  a  homestead,  but  is 
libelous  per  se  as  charging  the  debtor  with 
being  a  thief.    Tillman  v.  Willis,  61  Ga.  433. 

2.  Charge  that  Plaintiff  Is  "  Thieving  "  Action- 
able. —  Dorrell  v.  Grove,  Freem.  K.  B.  279; 
Osborn  v.  Poole,  1  Ld.  Raym.  236;  Bittridge's 
Case,  4  Coke  19;  Rutherford  v.  Moore,  1 
Cranch  (C.  C.)  388,  21  Fed.  Cas.  No.  12,173; 
Little  v.  Barlow,  26  Ga.  423,  71  Am.  Dec.  219; 
Alley  v.  Neely,  5  Blackf.  (Ind.)  200;  Reynolds  v. 
Ross,  42  Ind.  387. 

"  Damn  Little  Thieving  Puppy."  —  An  oral 
charge  that  the  plaintiff  is  "  a  dam  little  thiev- 
ing puppy  "  is  actionable.  Little  v.  Barlow, 
26  Ga.  423,  71  Am.  Dec.  219. 

Oral  Charge  that  Plaintiff  Is  "a  Thieving 
Rogue  "  Actionable.  —  Dorrell  v.  Grove,  Freem. 
K.  B.  279,  in  which  case  it  was  held  that  the 
words  did  not  import  a  mere  inclination  to 
Steal. 

3.  Pierson  v.  Sieortz,  1  Morr.  (Iowa)  136. 

4.  Oral  Charge  Against  Partner  Not  Actionable. 

—  Alfsle  r.  Wright,  17  Ohio  St.  238,  93  Am. 
Dec.  615. 

Oral  Charge  Against  Joint  Tenant  Not  Action- 
able. —  Rodgers  v.  Rodgers,  11  Heisk.  (Tenn.) 
757- 

Oral  Charge  that  Husband  Stole  Wife's  Property 

Not  Actionable.  —  Lemon  v.  Simmons,  57  L.  J. 
Q.  B.  260,  36  W.  R.  351. 

Where  Plaintiff  Being  in  Possession  Could  Not 
Have  Committed  Larceny. —  In  Jackson  v. 
Adams,  2  Scott  599,  2  Bing.  N.  Cas.  402,  29  E. 
C.  L.  371,  1  Hodges  339,  the  plaintiff,  a  church- 
warden, declared  upon  the  words,  "  Who  stole 
the  parish  bellropes?  "  and  it  was  held  that  as 
he  had  the  (.ossession  of  the  bellropes  belong- 
ing to  the  church  and  therefore  could  not  be 
guilty  of  stealing  them,  no  action  would  lie  for 
the  words  spoken,  as  they  did  not  impute  an 
indictable  offense.  See  also  Hall  v.  Adktns, 
59  Mo.  144. 
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according  to  the  sense  in  which  it  is  used  and  understood,  and  where  the  plain 
tiff  is  charged  orally  with  having  taken  property  the  charge  is  actionable  per  se 
if  the  words  were  spoken  with  reference  to  extraneous  facts  showing  that  it 
was  intended  to  impute  the  commission  of  larceny.1 

As  Respects  Property  Concerning  Which  Charge  Is  Made  —  Property  Stolen  Not  Specified.  — 
It  is  actionable  per  se  to  charge  the  plaintiff  generally  with  theft  or  stealing, 
or  with  having  committed  larceny,  although  in  making  the  charge  the  property 
which  was  stolen  is  not  specified.2 

Property  Charged  to  Have  Been  Stolen  Must  Have  Been  Subject  of  Larceny.  —  An  oral 
charge  of  larceny  is  not  actionable  where  the  charge  is  made  concerning  prop- 
erty "which  could  not  have  been  the  subject  of  larceny.3 


1.  "Take"  Actionable  Where  Larceny  Is  Im- 
puted. —  Alcorn  v.  Bass,  17  Ind.  App.  500; 
Justice  v.  Kirlin,  17  Ind.  588;  Jones  v.  M' Dow- 
el! 4  Bibb  (Ky.)  188;  McGowan  v.  Manifee,  7 
T.  B.  Mon.  (Ky.)3i4,  18  Am.  Dec.  178;  Har- 
ris v.  Burley,  8  N.  II.  256;  Dottaterz'.  Bushey, 
16  Pa.  St.  204;  Bornman  v.  Boyer,  3  Binn. 
(Pa.)  515,  5  Am.  Dec.  380;  Shultz  v.  Chambers, 
8  Walts'  (Pa.)  300;  McKennon  v.  Greer,  2 
Wails  (Pa.)  352. 

Innocent  Use  of  Word  "  Take."  —  The  words 
"  Yon  took  my  pocket-book  and  money,"  are 
not  actionable  ex  vi  termini,  but  there  must  be 
an  explanatory  averment  showing  that  the  de- 
fendant imputed  the  commission  of  larceny. 
Christal  v.  Craig,  80  Mo.  367.  See  also  to  the 
same  effect,  Bartow  v.  Brands,  15  N.  J:  L.  248; 
Coleman  v.  Playsted,  36  Barb.  (N.  Y.)  26; 
Sasser  v.  Rouse,  13  Ired.  L.  (35  N.  Car.)  142; 
Lukehart  :•.  Byerly,  53  Pa  St.  418. 

2.  Charge  of  Larceny  Actionable  Although  Prop- 
erty Not  Specified.  —  Collyer  v.  Collyer,  50  Hun 
(N.  Y.)  422. 

3.  Oral  Words  Concerning  Property  Not  Subject 
of  Larceny  Not  Actionable  —  Indiana.  —  Hoskins 
v.  Tarrance,  5  Blackf.  (Ind.)  417,  35  Am.  Dec. 
129. 

Kansas.  —  Harrington  v.  Miles,  11  Kan.  480, 
15  Am.  Rep.  355-  . 

Kentucky.  —  See  Huraer.  Arrasmith,  I  Bibb 
(Ky.)  165,  4  Am.  Dec.  626. 

Maine.  —  Wing  v.  Wing,  66  Me.  62,  22  Am. 
Rep.  548. 

Massachusetts.  —  Dnnnell  v.  Fiske,  11  Met. 
(Mass.)  551. 

Mississippi.  —Cock  v.  Weatherby,  5  Smed. 
&  M.  (Miss.)  333. 

Missouri.  —  Trimble  v.  Foster,  87  Mo.  49,  56 
Am.  Rep.  440. 

■New  Hampshire.  — Norton  v.  Ladd,  5  N.  H. 
203,  20  Am.  Dec.  573;  Blanchard  v.  Fisk,  2  N. 
H.  398. 

New  Jersey.  —  Ogden  v.  Riley,  14  N.  J.  L. 
186,  25  Am  Dec.  513. 

New  York.  —  Collyer  v.  Collyer,  50  Hun  (N. 
Y.)  422;  Ayres  v.  Covill,  iS  Barb.  (N.  Y.)  260; 
Dexler v.  Taber,  12  Johns.  (N.  Y.)  239. 

North  Carolina.  —  Idol  v.  Jones,  2  Dev.  L. 
(13  N.  Car.)  162. 

Pennsylvania. — Stitzell  v.  Reynolds,  67  Pa. 
St.  54.  5  Am.  Rep.  396;  Findlay  v.  Bear.  8  S.  & 
R.  (Pa.)  571.  See  also  Wallis  v.  Mease,  3  Binn. 
(Pa.)  546. 

Canada.  —  Caverley  v.  Caverley,  3  U.  C.  O.  B. 
O.  S.  338;  Hunter  v.  Hunter,  25  U.  C.  Q.  B.  145. 

Oral  Charge  that  Plaintiff  Pirated  Invention  Not 
Actionable.  —  Dnnnell  v.  Fiske,  11  Mel.  (Mass.) 
531,  wherein  the  words  were,"  He  stole  my 


patterns  to  get  up  his  castings,"  and  (he  words 
were  not  actionable  because  it  appeared  that 
what  the  defendant  meant  was  that  the  plain- 
tiff constructed  a  machine  in  imitation  of  a 
machine  invented  by  the  defendant. 

Charge  that  Plaintiff  Stole  Deed.— In  Massa- 
chusetts an  oral  charge  that  the  plaintiff  stole 
a  deed  is  actionable.  Sperry  v.  Wilcox,  1  Mel. 
(Mass.)  267. 

Will  and  Other  Papers.  —  In  Collyer  v.  Coll- 
yer, 50  Hun  (N.  Y.)  422,  the  words  spoken  were 
that  the  plaintiff  "  stole  and  destroyed  my  sis- 
ter's will  and  other  papers,"  and  it  was  held 
that  whether  or  not  a  will  can  be  the  subject  of 
larceny,  the  words  "  other  papers  "  should  be 
presumed  to  have  been  made  in  reference  to 
papers  which  were  the  subject  of  larceny 
under  N.  Y.  Penal  Code,  §§  iro,  528,  and  718. 

Words  Spoken  of  Various  Property,  Some  Subject 
of  Larceny,  Other  Not.  —  Words  are  actionable 
which  import  that  the  plaintiff  stole  property 
which  is  the  subject  of  larceny,  and  it  is  im- 
material that  the  charge  included  other  prop- 
erty which  may  not  have  been  the  subject  of 
larceny.  Trimble  v.  Foster,  87  Mo.  49.  5°  Am. 
Rep.  440;  Collyer  v.  Collyer,  50  Hun  (N.  Y.) 
422. 

An  Oral  Charge  that  Plaintiff  Stole  Fixtures  Is 
Not  Actionable.  —  Wing  v.  Wing,  66  Me.  62,  22 
Am.  Rep.  548  wherein  the  charge  was  that  the 
plainiiff  stole  windows  from  a  house. 

An  Oral  Charge  that  the  Plaintiff  Broke  into  a 
Room  and  Stole  a  Key  Is  Actionable.  —  Hoskins  v. 
Tarrance,  5  Blackf.  (Ind.)  417,  35  Am.  Dec.  129. 
wherein  it  was  held  that  the  words  were  action- 
able because  a  key  is  personal  property. 

Oral  Charge  that  Plaintiff  Stole  Dog  Not  Action- 
able. —  Findley  v.  Bear,  8  S.  &  R.  (Pa.)  571. 
But  it  is  otherwise  where  by  statute  a  dog  is 
subject  of  larceny.  Harrington  v.  Miles  11 
Kan.  480,  15  Am.  Rep.  355. 

Oral  Charge  that  Plaintiff  Stole  Bee- tree  Not 
Actionable.  —  Cock  v.  Weatherby.  5  Smed.  & 
M.  (Miss.)  333;  Idol  v.  Jones,  2  Dev.  L.  (13  N. 
Car.)  162.  .  , 

Oral  Charge  that  Plaintiff  Stole  Wild  Animal 
Not  Actionable.  —  Norton  z:  Ladd,  5  N.  H.  203. 
20  Am.  Dec.  573. 

Oral  Charge  that  Plaintiff  Stole  File  of  Accounts 
Not  Actionable.  —  Blanchard  v.  Fisk,  2  N.  II. 
398. 

Oral  Charge  that  Plaintiff  Stole  Marl  Not  Ac- 
tionable. —  Ogden  v.  Riley,  14  N".  J.  L.  1S6,  25 
Am.  Dec.  513. 

Oral  Charge  that  Plaintiff  Stole  Corn  Out  of 
Field.  —  In  Stitzell  v.  Reynolds,  67  Pa.  St.  54 
5  Am.  Rep.  396,  it  was  held  that  the  actionable 
quality  of  the  words  depended  upon  whether 
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(c)  Receiving  Stolen  Goods.  —  Words,  whether  oral  or  written,  which  impute  to 
another  the  commission  of  the  offense  of  receiving  stolen  goods  are  actionable,1 

(19)  Malicious  Mischief — Injuries  to  Domestic  Animals,  etc.  —  Oral  words 
importing  that  the  plaintiff  has  been  guilty  of  a  malicious  trespass,  which  is 
an  indictable  offense  punishable  corporally,  are  actionable.3 

(20)  Murder  —  (a)  In  General.  —  Words,  whether  oral  or  written,  which 
impute  to  another  the  commission  of  the  crime  of  murder  or  any  other  feloni- 
ous homicide  are  actionable  per  se.3 

(b)  In  What  Words  Actionable  Charge  May  Be  Made  —  In  General.  — -  To  say  of  another 


or  not  the  charge  was  that  the  pi ai n  1  iff  had 
stolen  sianding  or  gro.ving  corn. 

1.  Oral  Charge  that  Plaintiff  Received  Stolen 
Goods  Actionable.  —  Alfred  z.  Farlow.  8  Q.  B. 
854,  55  E,  C.  L.  854,  10  Jur.  714,  15  L  J.  y.  B. 
258:  Dias  v.  Short,  (Supm.  Ct.  Gen.  T.)  16 
How.  Pr.  (N.  Y.)  322. 

Written  Charge  that  Plaintiff  Received  Stolen 
Goods  Actionable.  —  In  re  McDonald,  4  Wyo. 
150,  which  was  acriminal  prosecution  for  libel. 

Actionable  Charge  that  Plaintiff  Concealed  Stolen 
Property.--  Miller  v.  Mill -r,  8  Johns.  (N.  Y.)74. 

Receiving  Stolen  Goods  —  Words  Not  Actionable 
Because  Guilty  Knowledge  Not  Charged.  —  Paler- 
so.i  v.  Collins,  it  U.  C.  Q.  B.  63.  See  also  to 
the  same  effect  Works  v.  Stevens,  76  Ind.  i8r. 

2.  Oral  Words  Charging  Malicious  Mischief 
Actionable. —  Rouiley  v.  Harris,  18  Ont.  405; 
Wilcox  v.  Edwards,  5  Blackf.  (Ind.)  183; 
Murray  v.  McAllister,  38  Vt.  167. 

Maliciously  Killing  Domestic  Animal  —  Oral 
Charge  Actionable —  Fountain  v.  West,  23  Iowa 
9.  92  Am.  Dec.  406;  Burton  v.  Burton,  3 
Greene  (Iowa)  316;  Lemons  v.  Wells,  78  Ky. 
117;  Yearly  v.  Ashley,  4  Har.  &  J.  (Md.)  314; 
Chaplin  v.  Cruikshanks,  2  Har.  &  J.  (Md.) 
247;  Gage  v.  Shelton,  3  Rich.  L.  (S.  Car.)  242; 
Hutchinson  v.  Wheeler,  35  Vt.  330. 

Charge  that  Plaintiff  Stole  Windows  from  a 
House  -  Oral  Charge  Not  Actionable.  —  Wing  v. 
Wing,  66  Me.  62,  22  Am.  Rep.  548,  in  which 
case  it  was  held  that  the  words  were  not  action- 
able because  they  did  not  ex  vi  termini  charge 
that  the  plaintiff  had  committed  the  offense  of 
m  >  licious  mischief. 

Where  Offense  Is  Mere  Misdemeanor.  —  In 
Pennsylvania  it  has  been  held  that  oral  words 
charging  the  plaintiff  with  having  wilfully 
taken  and  carried  away  the  fruit  of  another, 
the  offense  being  a  mere  misdemeanor,  are 
not  actionable.  Stitzell  v.  Reynolds,  67  Pa. 
St.  54,  5  Am.  Rep.  396. 

3.  Oral  Charge  of  Murder  Actionable  —  Eng- 
land. —  Oldham  v.  Peake,  2  W.  Bl.  960,  I 
Cowp.  275;  Edsall  v.  Russell,  4  M.  &  G.  1090, 
43  E.  C.  L.  560,  5  Scott  N.  R.  801,  2  Dowl.  N. 
S.  641,  12  L.  J.  C.  PI.  4,  6  Jur.  996;  Cooper  v. 
Smith,  Cro.  Jac.  423;  Button  v.  Heyward,  8 
Mod.  24;  Ford  v.  Primrose.  5  Dowl.  &  R.  287, 
16  E.  C.  L.  234. 

Canada.  —  See  Cook  v.  Cook,  36  U.  C.  Q.  B. 
553;  Muma  v.  Harmer,  17  U.  C.  Q.  B.  293. 

United  States.  —  See  Edds  v.  Waters,  4 
Cranch  (C.  C.)  170. 

Alabama.  —  Stallings  v.  Newman,  26  Ala. 
300,  62  Am.  Dec.  723. 

Illinois.  —  Wheeler  v.  Shields,  3  111.  348. 

Indiana. — O'Conner  v.  O'Conner,  24  Ind. 
218;  Harrison  v.  Findley,  23  Ind.  265,  85  Am. 
Dec.  456.  See  also  Culbertson  v.  Stanley,  6 
Blackf.  (Ind.)  67. 


Kentucky.  —  Harper  v.  Harper,  10  Bush 
(Ky.)  447. 

Massachusetts.  —  Thomas  v.  Blasdale,  147 
Mass.  438.  See  also  Lee  v.  Kane,  6  Gray 
(Mass.)  495. 

Missouri.  —  Noeninger  v.  Vogt,  88  Mo.  589. 
See  also  Anthony  v.  Stephens,  1  Mo.  254,  13 
Am.  Dec.  497. 

New  Hampshire.  —  Tenney  v.  Clement,  10 
N.  H.  52.  See  also  Severance  1.  Hilton,  32 
N.  H.  289,  24  N.  H.  147. 

New  York.  —  Titus  v.  Sumner,  44  N.  Y.  266; 
Carroll  v.  White,  33  Barb.  (N.  Y.)  615.  See 
also  Secor  v.  Harris,  18  Barb.  (N.  Y.)  425, 
wherein  the  words  were  spoken  concerning  a 
physician's  treatment  of  a  patient;  March  v. 
Davison,  9  Paige  (N.  Y.)  580;  Lister  v.  Wright, 
2  Hill  (N.  Y.)  320;  Purple  v.  Horton,  13  Wend. 
(N.  Y.)  q,  27  Am.  Dec.  167. 

North  Carolina.  —  Dudley  v.  Robinson,  2 
Ired.  L.  (24  N.  Car.)  141;  Sugart  v.  Carter,  1 
Dev.  &  B.  L.  1,18  N.  Car.)  8;  Barfield  v.  Britt, 
2  Jones  L.  (47  N.  Car.)  41,  62  Am.  Dec.  190. 

Ohio.  —  Liles  v.  Gasler,  42  Ohio  St.  631. 

Pennsylvania.  —  Porter  v.  Botkins,  c,g  Pa.  St. 
484,  Todd  v.  Rough,  10  S.  &  R.  (Pa.)  18;  Hersh 
v.  Ringwalt,  3  Yeates  (Pa.)  508,  2  Am.  Dec. 
392.  See  also  Frederitze  v.  Odenwalder,  2 
Yeates  (Pa.)  243. 

Tennessee. — Haysz/.  Hays,  1  Humph.  (Tenn.) 
402;  Howell  "'.  Cheatham,  Cooke  (Tenn.)  247. 

Vermont.  —  Rea  v.  Harrington,  58  Vt.  181, 
56  Am.  Rep.  561. 

Wisconsin.  —  Langton  v.  Hagerty,  35  Wis. 
150:  Montgomery  v.  Deeley,  3  Wis.  709. 

Written  Charge  of  Murder  Actionable  —  United 
States.  —  O'Shaughnessy  v.  New  York  Re- 
corder Co.,  58  Fed.  Rep.  653,  which  was  an 
action  brought  by  a  policeman. 

Calijornia.  —  Hearne  v.  De  Young,  119  Cal. 
670. 

Colorado.  —  Republican  Pub.  Co.  v.  Miner, 
12  Colo.  77;  Downing  v.  Brown,  3  Colo.  571. 

Indiana.  —  Doan  v.  Kelley,  121  Ind.  413, 
wherein  a  schoolmistress  was  charged  in  a 
newspaper  with  having  killed  a  scholar  by  un- 
due punishment.  See  also  Dunn  v.  Hall,  1 
Ind.  344. 

Massachusetts.  —  Haynes  v.  Clinton  Printing 
Co.,  169  Mass.  512.  See  also  McLaughlin  :■. 
Cowley.  131  Mass.  70,  127  Mass.  316. 

Michigan,  —  Peoples  r.  Detroit  Post,  etc., 
Co.,  54  Mich.  457.  See  also  Peoples  v.  Even- 
ing News  Assoc.,  51  Mich.  11. 

Minnesota. — Cadv  v.  Minneapolis  Times 
Co.,  58  Minn.  329.  See  also  Palmer  v.  Smith, 
21  Minn  419. 

Arew  Hampshire.  —  See  Palmer  v.  Concoid, 
48  N.  H.  211. 

New  York.  — Bergmann  :•.  Jones,  0,4  N.  Y. 
51.  See  also  Rundell  v.  Butler,  to  Wend.  (N. 
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that  he  is  a  murderer,  or  that  he  has  committed  murder,  without  the  use  of 
any  words  or  the  existence  of  any  surrounding  circumstances  to  mitigate  the 
charge  is  actionable  per  se;  1  but  to  say  of  one  that  he  has  causeu  the  death 
of  another  is  not  ex  vi  termini  actionable,  because  such  words  do  not  impute 
that  the  death  was  improperly  or  feloniously  caused;3  the  sole  question 
being  whatever  particular  words  were  used,  whether  under  the  surrounding 
circumstances  and  in  the  understanding  of  the  hearers,  the  words,  fairly  con- 
strued imported  the  commission  of  a  felonious  homicide. 

Meaning  of  Word  "  Kill."  —  At  the  present  day,  the  doctrine  that  words  are 
to  be  taken  in  mitiori  sensu  having  been  long  since  abolished,  the  word  kill, 
when  used  to  denote  the  taking  of  the  life  of  a  human  being  by  another,  con- 
veys the  idea  of  guilt,  and  therefore  to  say  of  one,  even  orally,  that  he  has 
killed  another,  is  actionable/^  se,  unless  the  charge  is  explained  and  mitigated 
bv  surrounding  circumstances  known  to  the  hearers,  or  other  words  used  in 
the  same  conversation  or  writing.  It  is  not  to  be  intended  that  no  crime  was 
charged  because  the  killing  might  have  been  in  self-defense  or  accidental. 


Y.)  119;  Heyler  v.  New  York  News  Pub.  Co., 
71  Hun  (N.  Y.)  4. 

North  Carolina.  —  Ramsey  v.  Cheek,  109  N. 
Car.  270;  State  v.  White,  7  Ired.  L.  (29  N. 
Car.)  180. 

Pennsylvania.  —  Bryant  v.  Pittsburg  Times, 
ig2  Pa.  St.  585. 

Texas.  —  Smith  v.  State,  32  Tex.  594.,  which 
was  a  criminal  prosecution  for  libel. 

Washington.  —  Haynes  v.  Spokane  Chronicle 
Pub.  Co.,  11  Wash.  503,  in  which  case,  how- 
ever, the  defendant  justified. 

1.  Charge  that  Another  Is  a  "  Murderer  "  Is 
Actionable.  —  Stallings  v.  Newman,  26  Ala. 
300,  62  Am.  Dec.  723;  Dudley  v.  Robinson,  2 
Ired.  L.  (24  N.  Car.)  141. 

2.  Charge  that  Plaintiff  Caused  Death  of  Another 
—  Words  Not  Actionable.  —  McFadin  v.  David, 
78  Ind.  445,  41  Am.  Rep.  5S7.  See  also  Miller 
v.  Buckdon,  2  Bulst.  10;  Peake  v.  Oldham,  1 
Cow  p.  275. 

3.  Charge  of  Poisoning  Actionable.  —  Liles  v. 
Gaster,  42  Ohio  St.  631,  in  which  case,  how- 
ever, the  words  were  privileged.  See  also 
Barfield  v.  Britt,  2  Jones  L.  (47  N.  Car.)  41,  62 
Am.  Dec.  190. 

•'  He  Murdered  His  Wife"  —  ''He  Adminis- 
tered Improperly  Medicines."  —  In  Ford  v. 
Primtose,  5  Dowl.  &  R.  287,  16  E.  C.  L.  234, 
it  was  held  that  the  words,  "  I  think  the 
present  business  ought  to  have  the  most  rigid 
inquiry,  for  he  murdered  his  first  wife;  that  is, 
he  administered  improperly  medicines  to  her 
for  a  certain  complaint,  which  was  the  cause 
of  her  death,"  were  actionable.  Cited  with  ap- 
proval in  Harrison  v.  Findley,  23  Ind.  265,  85 
Am.  Dec.  456. 

Charge  of  Administration  of  Drugs —  Words 
Not  Actionable.  —  In  Jones  v.  Diver,  22  Ind. 
184,  which  was  an  action  of  slander,  it  was 
held  that  the  following  words  did  not  in  their 
usual  sense  import  a  charge  of  murder  and 
were  not  actionable  per  se.  in  the  absence  of  a 
colloquium  showing  that  they  were  used  in  a 
conversation  relative  to  a  murder  which  had 
been  committed:  "  In  my  opinion  the  bitters 
that  Diver  fixed  for  Smith  were  the  cause  of 
his  death."  See  also  McFadin  v.  David,  78 
Ind.  445,  41  Am.  Rep.  587,  wherein  the  follow- 
ing  oral  words  were  not  actionable :  "  You  gave 
my  father  four  double  doses  of  morphine  on 
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the  day  he  made  his  will;  you  said, '  Old  man, 
you  had  better  be  fixing  up  your  business.' 
If  it  had  not  been  for  you  giving  morphine, 
your  daughters  would  not  have  gotten  what 
they  did." 

Attempt  to  Commit  Murder  —  Written  Words 
Actionable.  —  Republican  Pub.  Co.  v.  Miner, 
12  Colo.  77.  See  also  Matter  of  Kowalsky,  73 
Cal.  120,  holding  that  it  is  actionable  to  write 
of  another  that  he  "  had  attempted  to  assassi- 
nate Hopkins." 

Accessory  to  Crime  of  Murder  —  Words  Action- 
able. —  Tenney  v.  Clement.  10  N.  H.  52, 
wherein  the  words  were  oral;  Baker  v.  Kansas 
City  Times  Co.,  18  Am.  L.  Reg.  N.  S.  101,  2  Fed. 
Cas.  No.  773,  wherein  the  words  were  written. 

Charge  that  Child  Was  Buried  —  Oral  Words 
Not  Actionable.  —  In  Young  v.  Cook,  144  Mass. 
38,  the  words  were  in  effect  that  the  plaintiff 
buried  or  aided  in  the  burial  of  a  dead  child 
that  had  been  recently  born.  It  was  held 
that  these  words  did  not  of  themselves  import 
a  charge  of  murder,  and  that  it  was  necessary, 
in  order  to  give  them  an  actionable  quality,  to 
allege  such  facts  and  circumstances  or  such  a 
connection  with  the  conversation  in  which 
they  were  uttered  as  would  show  that  the  de- 
fendant by  the  use  of  the  words  made  a  charge 
of  murde  \ 

Death  as  Kesult  of  Abortion  Practiced  by  Plain- 
tiff —  Written  Words  Actionable.  —  Bryant  v. 
Pittsburg  Times,  192  Pa.  St.  585. 

To  Say  of  the  Plaintiff  that  He  Is  a  "  Bush- 
whacker," in  the  absence  of  an  averment  of 
explanatory  matters,  is  not  actionable  as  im- 
puting that  the  plaintiff  was  a  murderer. 
Curry  v.  Collins.  37  Mo.  324. 

4.  Word  "  Kill "  Used  in  Actionable  Sense  — 
England.  —  Button  v.  Hey  ward,  8  Mod.  24,  in 
which  case  it  was  held  actionable  to  say  orally 
of  another,  "  George  Button  is  the  man  who 
killed  my  husband."  See  also  Cocper  v. 
Smith,  Cro.  Jac.  423;  Edsall  v.  Russell,  4  M. 
&  G.  1090,  43  E.  C.  L.  560,  5  Scott  N.  R.  801, 
2  Dowl.  N.  S.  641,  12  L.  J.  C.  Pi.  4,  6  J"r-  9<56- 

Indiana.  —  O'Conner  v.  O'Conner,  24  Ind. 
218,  wherein  the  actionable  words  were,  "  They 
have  killed  my  son,  and  are  trying  to  cheat 
me  out  of  my  land." 

Massachusetts .  —  Thomas  v.  Blasdale,  147 
Mass.  438. 
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Knowledge  of  Hearers  as  to  Death  of  Person  Killed.  —  It  was  anciently  held  that  a 
charge  of  killing  another  was  not  actionable  unless  there  was  an  averment  that 
the  person  said  to  be  killed  was  dead,  but  this  rule  has  long  since  been 
exploded,  and  it  is  for  the  defendant  to  show  that  the  person  said  to  be  dead 
is  still  alive  and  that  the  hearers  of  the  words  knew  that  fact.1 

(21)  Perjury  and  Subornation  of  Perjury  —  (a)  In  General.  —  Perjury  is  an 
offense  of  such  magnitude  that  either  oral  or  written  words  charging  one  with 
having  committed  it  have  always  been  regarded  as  actionable,  without  proof 
of  special  damage.2 


New  Jersey. — Curley  v.  Feeney,  62  N.  J. 
L.  70. 

New  York.  — Carroll  v.  White,  33  Barb.  (N. 
Y.)6i5. 

Tennessee.  —  Hays  v.  Hays,  I  Humph. 
(Tenn.)  402. 

Meaning  of  Words  Question  for  Jury.  —  In 
Hays  v.  Hays,  1  Humph.  (Tenn  )  402,  the 
words  spoken  were  as  follows:  "  You  have 
killed  a  negro  and  nearly  killed  anoiher."  It 
was  held  that  these  words  were  susceptible  of 
an  actionable  meaning  and  that  the  question 
should  have  been  submitted  to  the  jury. 

Illustrations  of  Words  Actionable  and  Not  Ac- 
tionable.—  In  Thomas  v.  Dole  and  Thomas  v. 
Blasdale,  147  Mass.  438  (reported  together),  the 
words  in  the  former  case  were:  "  He  knows 
how  she  came  to  her  death.  He  killed  her. 
He  is  to  blame  for  her  death.  There  was  foul 
play  there."  And  in  ihe  lattercase  the  words 
were:  "  He  killed  her  by  his  bad  conduct,  and  I 
think  he  knows  more  about  her  being  drowned 
than  anybody  else."  It  was  held  that  the  first 
set  of  words  was  susceptible  of  an  actionable 
meaning,  bul  that  the  latter  set  of  words  did 
not  amount  to  a  charge  of  murder. 

Liability  of  Plaintiff  to  Be  Hanged  for  Death  of 
Another. —  In  Peake  v.  Oldham,  1  Cowp.  275, 
the  defendant,  speaking  of  the  death  of  a  per- 
son, said:  "  I  am  ihoroughly  convinced  that 
you  are  guilty,  an  1  rather  than  you  should  go 
without  a  hangman,  I  will  hang  you."  Lotd 
Mansfield  held  after  verdict  that  the  words 
were  actionable. 

1.  Charge  that  Plaintiff  Has  Murdered  One  Who 
Is  Still  Alive  —  Words  Actionable.  —  Stallings  v. 
Newman,  26  Ala.  300,  62  Am.  Dec. 723;  Eckart 
v.  Wilson,  to  S.  &  R.  (Pa.)  44,  to  which  case 
particular  reference  is  made  for  a  history  of 
the  development  of  the  law  of  libel  and  slan- 
der in  this  particular,  and  a  review  of  the 
early  English  cases  in  which  were  made  the 
absurd  rulings  that  have  since  been  exploded. 
See  further  Tenney  v.  Clement,  10  N.  H. 
52;  Sugart  v.  Carter,  1  Dev.  &  B.  L.  (18  N. 
Car.)  8. 

Intendment  of  Death. —  In  Talbot  v.  Case, 
Cro.  Eliz.  823,  it  was  said  that  the  death  of 
the  person  alleged  to  have  been  murdered 
would  be  intended  unless  the  contrary  ap- 
peared. 

2.  Oral  Words  Charging  Perjury  Actionable  — 

England.  —  Roberts  v.  Camden,  9  East  93; 
Hartwell  v.  Cole,  Freem.  K.  B.  55. 

Canada.  —  Swan  v.  Clelland,  13  U.  C.  Q.  B. 
335.  See  also  Strachan  v.  Barton,  34  U.  C. 
Q  B.  374- 

United  States.  — Cooke  v.  O'Brien,  2  Cranch 
(C.  C.)  17;  See  Scullin  v.  Harper,  78  Fed.  Rep. 
460,  46  U.  S.  App.  673. 

Alabama.  —  Pope   v.   Welsh,  18  Ala.  631; 


Williams  v.  Spears,  11  Ala.  138;  Hall  v.  Mont- 
gomery, 8  Ala.  510.  See  also  Spruil  v.  Cooper, 
16  Ala.  791. 

California.  —  Sesler  z.  Montgomery,  78  Cal. 
486,  12  Am.  St.  Rep.  76. 

Connecticut. — Chapman  v.  Gillet,  2  Conn. 
40;  Beers  v.  Strong,  Kirby  (Conn.)  12,  1  Am. 
Dec.  10;  Webb  v.  Fitch,  1  Root  (Conn.)  544. 
See  also  Bennett  v.  Hyde,  6  Conn.  24. 

Delazvare .  —  Eccles  v.  Shannon,  4  Harr. 
(Del.)  193.  See  also  Waggstaff  v.  Ashton,  1 
Harr,  (Del.)  503. 

Georgia.  —  Smiih  v.  Wright,  55  Ga.  218.  See 
also  Bryan  v.  Gurr,  27  Ga.  378. 

Illinois.  —  McDavitt  v.  Boyer,  169  111.  475: 
Mitchell  v.  Milholland,  106  111.  175;  Flagg  v. 
Roberts,  67  III.  485;  Hicks  v.  Rising,  24  111. 
566;  Notion  v.  Gordon,  16  111.  38;  Sloan  v. 
Peirie,  15  111.  425;  Darling  v.  Banks.  14  111.  46; 
Owen  v.  McKean,  14  111.  459;  Sanford  v. 
Gaddis,  13  111.  329;  Crandall  v.  Dawson,  6  111. 
556. 

Indiana.  —  Mull  v.  McKnight,  67  Ind.  535; 
Dean  v.  Miller,  f.6  Ind.  440;  Hutts  v.  Hults, 
62  Ind.  214;  Downey  v.  Dillon,  52  Ind.  442; 
Weston  v.  Lurnley,  33  Ind.  486;  Tull  v.  David, 
27  Ind.  377;  Whitsel  v.  Lennen,  13  Ind.  535; 
Shellenbarger  v.  Norris,  2  Ind.  285;  Lanter  v. 
McEwan,  8  Blackf.  (Ind.)  495;  Roberts  v. 
Ward,  8  Blackf.  (Ind.)  333;  Henry  v.  Hamilton. 
7  Blackf.  (Ind.)  506;  Roella  v.  Follow,  7 
Blackf.  (Ind.)  377;  Cummins  v.  Butler,  3 
Blackf.  (Ind.)  190;  Wilson  v.  Harding,  2  Blackf. 
(Ind.)  241.  See  also  Berry  v.  Massey.  104  Ind. 
486;  Dorset!  v.  Adams,  50  Ind.  129:  Snyder  v. 
Degant,  4  Ind.  578;  Swails  v.  Butcher,  2  Ind. 
84;  Starr  <>.  Harrington,  1  Ind.  515;  Gants  v. 
Vinard,  1  Ind.  476;  Byrket  v.  Monohon,  7 
Blackf.  (Ind.)  83,  41  Am.  Dec.  212;  Sanders 
v.  Johnson,  6  Blackf.  (Ind.)  50,  36  Am.  Dec. 
564;  M'Glemery  v.  Keller,  3  Blackf.  (Ind.)  488. 

Iowa.  —  Reed  -'.  Harper,  25  Iowa  87,  95  Am. 
Dec.  774;  Bradley  v.  Kennedy,  2  Greene 
(Iowa)  231.  See  also  Ellis  v.  Lindley,  38 
Iowa  461. 

Kansas.  —  Miles  v.  Harrington,  S  Kan.  425. 

Kentucky.  —  Holt  Turpin,  78  Ky.  433; 
Ramey  v.  Thornberry,  7  B.  Mon.  (Ky.) 
475;  Dedway  v.  Powell,  4  Bush  (Ky.)  77,  96 
Am.  Dec.  283;  Gibbs  v.  Tucker,  2  A.  K. 
Marsh.  (Ky.)  219;  Smith  v.  Lovelace,  1  Duv. 
(Ky.)  215;  Scoit  v.  Cook,  1  Duv.  (Ky.)  314. 
See  also  Lane  v.  Bryant.  100  Ky.  13S;  Estham 
v.  Curd,  15  B.  Mon.  (Ky.)  102;  Beswick  v. 
Chappell,  8  B.  Mon.  (Ky.)  486;  Morgan  v. 
Booth,  13  Bush  (Kv.)  4S0;  Sloan  v.  Gilbert,  12 
Bush  (Ky.)  51,  23  Am.  Rep.  708;  Horton 
v.  Banner,  6  Bush  (Ky.)  596;  Watson  v.  Hamp- 
ton, 2  Bibb  (Ky.)  319;  Wiley  v.  Campbell,  5  T. 
B.  Mon.  (Ky.)  560;  Eastburn  v.  Stephens,  Liu. 
Sel.  Cas.  (Ky.)  82. 
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(b)  Statutory  Provisions.  —  la  some  states  it  is  expressly  provided  by  statute 
that  it  shall  be  actionable  to  charge  any  person  orally  with  having  sworn 
falsely,  and  it  has  been  held  that  under  such  provision  it  is  unnecessary  to 
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Mertz,    19  La. 


Louisiana. 
Ann.  194. 

Maine. — Small  v.  Clewley,  60  Me.  262; 
Newbit  v.  Statuck,  35  Me.  315,  58  Am.  Dec. 
706;  McAllister  v.  Sibley,  25  Me.  474. 

Maryland.  —  Huffer  v.  Miller,  74  Md.  454; 
Padgett  v.  Sweeting,  65  Md.  404. 

Massachusetts.  —  Wood  v.  South  wick,  97 
Mass.  354;  Fowle  v.  Robbins,  12  Mass.  496; 
Gardner  v.  Dyer,  5  Gray  (Mass.)  22;  Stone  v. 
Clark,  21  Pick.  (Mass.)  51.  See  also  Avery  v. 
Ward,  150  Mass.  160;  Chesley  v.  Tompson, 
137  Mass.  136;  Chapin  v.  White,  102  Mass. 
139;  Smith  v.  Higgins,  16  Gray  (Mass.)  251,  in 
which  case  the  words  were  privileged;  Sibley 
v.  Marsh,  7  Pick.  (Mass.)  38. 

Michigan.  —  Brown  v.  Barnes,  39  Mich.  211; 
Brace  v.  Brink,  33  Mich.  91;  Osborn  v.  Forshee, 
22  Mich.  209;  Crone  v.  Angell,  14  Mich.  340; 
Porter  v.  Henderson,  11  Mich.  20,  82  Am. 
Dec.  59.  See  also  Evarts  v.  Smith,  19  Mich. 
55;  Thompson  v.  Bowers,  1  Dougl.  (Mich.)  321. 

Minnesota.  —  Schmidt  v.  Witherick,  29  Minn. 
156. 

Mississippi.  —  Lewis  v.  Black,  27  Miss.  425. 
See  also  Powers  v.  Presgroves,  38  Miss.  227. 
See  further  Crawford  v.  Mellton,  12  Smed.  & 
M.  (Miss.^  328,  which  was  an  action  brought 
under  the  statute  of  the  state  making  insulting 
words  actionable. 

Missouri.  —  Christal  v.  Craig,  80  Mo.  367; 
Alteberry  v.  Powell.  29  Mo.  429,  77  Am.  Dec. 
579;  Perselly  v.  Bacon,  20  Mo.  330;  Palmer  v. 
Hunter,  8  Mo.  512.  See  also  Houston  v. 
Lane,  39  Mo.  495;  McManus  v.  Jackson,  28 
Mo.  56;  Dowd  v.  Winters,  20  Mo.  361;  Harris 
v.  Woody,  9  Mo.  113;  Berry  v.  Dryden,  7  Mo. 
324;  Hibler  v.  Servoss,  6  Mo.  24. 

Nebraska.  —  Laing  v.  Nelson,  40  Neb.  252. 

New  Hampshire.  —  Butterfield  v,  Buffum,  9 
N.  H.  156.  See  also  Folsom  v.  Brawn,  25  N. 
H.  114. 

New  Jersey.  —  Cole  v.  Grant,  18  N.  J.  L.  327; 
Haight  v.  Morris,  7  N.  J.  L.  289;  Badgley  v. 
Hedges,  2  N.  J.  L.  217,  in  which  case,  however, 
the  words  were  privileged. 

New  York. — Spooner  v.  Keeler,  51  N.  Y. 
527;  Howard  v.  Sexton,  4  N.  Y.  157;  Walrath 
v.  Nellis,  (Supm.  Ct.  Gen.  T.)  17  How.  Pr. 
(M.  Y.)  72;  Kern  v.  Towsley,  51  Barb.  (N.  Y.) 
385;  Rundell  v.  Butler,  7  Barb.  (N.  Y.)  260; 
Coons  v.  Robinson,  3  Barb.  (N.  Y.)625;  Palmer 
v.  Haight,  2  Barb.  (N.  Y.)  210;  Hutchins  v. 
Blood,  25  Wend.  (N.  Y.)4i3;  Hastings  v.  Lusk, 
22  Wend.  (N.  Y.)  410;  Clark  v.  Dibble,  16 
Wend.  (N.  Y.)6oi;  Powerz/.  Piice,  16  Wend.  (N. 
Y.)  450,  12  Wend.  (N.  Y.)  500;  Cook  v.  Bost- 
wick,  12  Wend.  (N.  Y.)  48;  Sherwood  v. 
Chace,  11  Wend.  (N.  Y.)  38;  Oilman  v.  Lowell, 
8  Wend.  (N.  Y.)  573,  24  Am.  Dec.  96;  Bullock 
v.  Koon,  4  Wend.  (N.  Y.)  531,  9  Cow.  (N.  Y.) 
30;  Ring  v.  Wheeler,  7  Cow.  (N.  Y.)  725;  Fox 
v.  Vanderbeck,  5  Cow.  (N.  Y.)  513;  M'Kinly 
v.  Rob,  20  Johns.  (N.  Y.)  351;  Van  Steen- 
bergh  v.  Kortz,  10  Johns.  (N.  Y.)  167, 
M'Claughry  v.  Wetmore,  6  Johns.  (N.  Y.)  82, 
5  An.  Dec.  194;  Hopkins  v.  Beedle,  I  Cai.  (N. 
Y.)  347;   Pelton  v.  Ward,  3  Cai.  (N.  Y.)  73; 
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Emery  v.  Miller,  1  Den.  (N.  Y.)  208;  Jacobs  v. 
Fyler,  3  Hill  (N.  Y.)  572.  See  also  Fero  v.  Rus- 
coe,  4  N.  Y.  162;  Blohm  v.  Bamber,  (Brooklyn 
Citv  Ct.  Gen.  T.)  31  N.  Y.  St.  Rep.-8i6;  But'ns 
v.  Monell,  (N.  Y.  City  Ct.  Spec.  T.)  26  N.  Y. 
St.  Rep.  942;  Wilbur  v.  Osttom,  (Supm.  Ct. 
Spec.  T.)  1  Abb.  Pr.  N.  S.  (N.  Y.)  275;  Sa>les 
v.  Wooden,  (Supm.  Ct.  Spec.  T.)  6  How.  Pr. 
(N.  Y.)  84;  Gorton  v.  Keeler,  51  Baib.  (N.  Y.) 
475;  Tilson  v.  Clark,  45  Barb.  (N.  Y.)  178; 
Hopkins  v.  Smith,  3  Barb.  (N.  Y.)  599;  Under- 
bill v.  Taylor,  2  Barb.  (N.  Y.)  349;  Aldrich  v. 
Brown,  ii  Wend.  (N.  Y.)  596;  Mitchell  v.  Bor- 
den, 8  Wend.  (N.  Y.)  570;  Ross  v.  Reuse,  1 
Wend.  (N.  Y.)  475;  Nearing  v.  Bell,  5  Hill  (N. 
Y.)  291;  Graham  v.  Woodhull.  1  Cai.  (N.  Y  ) 
497;  Allen  v.  Crcfoot  7  Cow.  (N.  Y.)  46. 

North  Carolina.  —  Gudger  v.  Penland,  108  N. 
Car.  593,  23  Am.  St  Rep.  73;  Pegram  v.  Stoltz, 
67  N.  Car.  144;  Sumner  v.  Shipman,  65  N.  Ca r. 
623;  Luther  v.  Skeen,  8  Jones  L.  (53  N.  Car.) 
356;  Pugh  v.  Neal,  4  Jones  L.  (49  N.  Car.)  367; 
Hamilton  v.  Dent,  1  Hayw.  (2  N.  Car.)  116,  1 
Am.  Dec.  552;  McDonald  v.  Murchison,  1  Dev. 
L.  (12  N.  Car.)  7;  Howell  v.  Howell,  10  Ired. 
L.  (32  N.  Car.)  82;  Smith  v.  Smith,  8  Ired.  L. 
(30  N.  Car.)  29;  Rineheardt  v.  Potts,  7  Ired.  L. 
(29  N.  Car.)  403;  Chandler  v.  Robison,  7  Ired. 
L.  (29  N.  Car.)  480;  Whitaker  v.  Carter,  4  [red. 
L.  (26  N.  Car.)  461;  Jenkins  v.  Cockerham,  1 
Ired.  L.  (23  N.  Car.)  309;  Studdard  v.  Linville, 
3  Hawks  (10  N.  Car.)  474.  See  also  Moore  v. 
Edmiston,  70  N.  Car.  510;  Spanow  v.  May- 
nard,  8  Jones  L.  (53  N.  Car.)  195;  King  v. 
Whitley,  7  Jones  L.  (52  N.  Car.)  529;  Kincade 
z\  Bradshaw,  3  Hawks  (10  N.  Car.)  63;  Cheiry 
v.  Slade,  2  Hawks  (9  N.  Car.)  400. 

Ohio.  —  Hamrc  v.  Wickline,  26  Ohio  St.  81; 
Wilson  v.  Oliphant,  Wright  (Ohio)  153;  Wag- 
goner v.  Richmond,  Wright  (Ohio)  173;  Seely 
v.  Blair,  Wright  (Ohio)  358.  See  also  Rayner 
v.  Kinney,  14  Ohio  St.  283;  Stearns  v.  Cox,  17 
Ohio  590;  Dewil  v.  Greenfield,  5  Ohio  225; 
Davis  v.  Mathews,  2  Ohio  257. 

Pennsylvania.  —  McGaw  v.  Hamilton,  184  Pa. 
St.  108;  Bricker  v.  Potts,  12  Pa.  St.  200;  Stein- 
man  v.  McWilliams,  6  Pa.  St.  170;  Kay  v. 
Frediigal,  3  Pa.  St.  221;  Rue  v.  Mitchell,  2  Dall. 
(Pa.)  58,  1  Am.  Dec.  258;  Kean  v.  M'Laughlin, 

2  S.  &  R.  (Pa.)  469;  Cummin  v.  Smith,  2  S.  & 
R.  (Pa.)  440;  Call  v.  Foresman,  5  Watts  (Pa.) 
331,  Thompson  v.  Lusk,  2  Watts  (Pa.)  17,  26 
Am.  Dec.  91.  See  also  Thompson  v.  Mc- 
Cready,  194  Pa.  St.  32;  Moyeri*.  Moyer,  49  Pa. 
St.  210;  Gorman  p.  Sutton,  32  Pa.  St.  247; 
Hamilton  v.  Glenn,  1  Pa.  St.  340;  Farley  v. 
Ranck.  3  W.  &  S.  (Pa.)  554. 

South  Carolina.  —  Zimmerman  v.  McMakin. 
22  S.  Car.  372,  53  Am.  Rep.  720;  Gale  v.  Hays. 

3  Strobh.  L.  (S.  Car.)452;  Simpson  v.  Vaughan. 
2  Strobh.  L.  (S.  Car.)  40:  Pegram  v.  Styron,  1 
Bailev  L.  (S.  Car.)  595;  Dalrymple  v.  Lofton, 
2  McMull.  L.  (S.  Car.)  112;  Ashbell  v.  Witt,  2 
Nott  &  M.  (S.  Car.)  364.  See  also  Smith  v. 
Youmans,  3  Hill  L.  (S.  Car.)  85;  Rand  =  il 
v.  Holsenbake.  3  Hill  L.  (S.  Car.)  175;  Eagan  v. 
Gantt.  1  McMull.  L.  (S.  Car.)  468;  Hamilton  v. 
Langley,  1  McMull.  L.  (S.  Car.)  498. 
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aver  or  prove  that  the  evidence  or  oath  charged  to  be  false  was  material  or 
that  the  oath  was  in  a  judicial  proceeding.1 

(c)  In  What  Words  Actionable  Charge  May  Be  Made  —  Charge  of  Perjury  in  Express  Terms. 

—  Oral  words  charging  another  in  express  terms  with  having  committed  the 
crime  of  perjury  or  with  having  perjured  himself  are  actionable  without  any 
allegation  or  proof  of  extrinsic  facts  to  show  their  meaning,  because  the  words 
necessarily  and  ex  vi  termini  import  that  the  person  charged  has  sworn  falsely 
upon  a  material  point  in  a  judicial  proceeding  before  a  court  or  officer  of  com- 
petent jurisdiction.3 


Tennessee.  —  Davis  v.  Davis,  87  Tenn.  200; 
Jones  v.  Marrs,  11  Humph.  (Tenn.)  214;  Bell  v. 
Farns worth,  11  Humph.  (Tenn.)  608;  Steele 
v.  Phillips,  10  Humph.  (Tenn.)  461;  Witcher 
v.  Richmond,  8  Humph.  (Tenn.)  473;  Sharp  v. 
Wilhite,  2  Humph.  (Tenn.)  434;  Magee  v. 
Stark,  1  Humph.  (Tenn.)  506;  Birchfield  :•. 
Russell,  3  Coldw.  (Tenn.)  228;  Moore  v.  Hor- 
ner, 4  Sneed  (Tenn.)  491;  Cannon  v.  Phillips, 
2  Sneed  (Tenn.)  185;  McCampbell  v.  Thorn- 
burgh,  3  Head  (Tenn.)  109;  Lamberrt  v. 
Pharis,  3  Head  (Tenn. )622;  Wilson  v.  Nations, 

5  Yerg.  (Tenn.)  211;  Coulter  v.  Stuart,  2  Yerg. 
(Tenn.)  225;  Stanley  v.  Brit,  Mart.  &  Y.  (Tenn.) 
222.  See  also  Braden  v.  Walker,  8  Humph. 
(Tenn. (34;  Davis^.  McNees,  8  Humph.  (Tenn.) 
40;  Fowlks  v.  Long,  4  Humph.  (Tenn.)  511. 

Texas.  — Sse  Irwin  v.  Cook,  24  Tex.  244. 

Vermont.  —  Cass  v.  Anderson,  33  Vt.  182; 
Sanderson  v.  Hubbard,  14  Vt.  462;  Wood  v. 
Scott,  13  Vt.  42;  Mower  v.  Watson,  11  Vt.  536, 
34.  Am.  Dec.  704;  Dwinells  v.  Aiken,  2  Tyler 
(Vt.)  75;  Bowdish  v.  Peckham,  1  D.  Chip.  (Vt.) 
144.  See  also  Bowen  v.  Hall.  20  Vl.  232; 
Kirkaldie  v.  Paige,  17  Vt.  256;  Fitzsimmons  v. 
Cutler,  1  Aik.  (Vt.)  34. 

Virginia.  —  Bourland  v.  Eidson,  8  Gratt. 
(Va.)  27;  Hinchman  v.  Lawson,  5  Leigh  (Va.) 
695,  27  Am.  Dec.  622;  Kirtley  v.  Deck,  3  Hen. 

6  M.  (Va.)  388.  See  also  Lincoln  v.  Chrisman, 
10  Leigh  (Va.)  350;  M'Nutt  v.  Young,  8  Leigh 
(Va.)  542;  Grant  v.  Hover,  6  Munf.  (Va.)  13; 
Donaghe  v.  Rankin,  4  Munf.  (Va.)  261.  See 
further  Brooks  v.  Calloway,  12  Leigh  (Va.)  466, 
which  was  an  action  brought  under  the  statute 
if  the  stale  which  to  suppress  duelling  made 
insulting  words  actionable. 

West  Virginia.  —  McClaugherty  v.  Cooper, 
39  W.  Va.  313;  Shroyer  v.  Miller,  3  W.  Va.  158. 

Wisconsin.  —  Vliet?'.  Rowe,  1  Pin.  (Wis.)  413. 
Se2  also  Jennings  v.  Paine,  4  Wis.  358. 

Written  Words  Charging  Perjury  Actionable  — 
England.  — Anonymous,  2  Atk.  469. 

Canada.  —  Thomas  v.  Piatt,  1  U.  C.  Q.  B. 
217.  See  also  Oakes  v.  Keating,  16  Nova 
Scotia  554. 

Colorado.  —  Downing  v.  Brown,  3  Colo.  571. 

Connecticut.  —  Dennehv  v.  O'Connell,  66 
Conn.  175;  Hillhouse^.  Dunning,  6  Conn.  391, 
which  was  an  ironical  publication  insinuating 
that  the  plaint  iff  had  been  guilty  of  perjury 
and  rendering  him  ridiculous  and  contempt- 
ible. 

Dakota.  —  Casselman  v.  Winship,  3  Dak.  292. 

District  of  Cohimbia.  —  Washington  Gas 
Light  Co.  v.  Lansen,  9  App.  Cas.  (D.  C.)  508. 

Florida.  —  Wilson  v.  Marks,  18  Fla.  322. 

Georgia.  —  Wilson  v.  Sullivan,  81  Ga.  238. 

Indiana.  —  Downey  v.  Dillon,  52  Ind.  442; 
Coombs  v.  Rose,  8  Blackf.  (Ind.)  155. 


Kansas.  —  Kirkpatrick  v.  Eagle  Lodge  No. 
32,  26  Kan.  384,  40  Am.  Rep.  316. 

Kentucky.  —  See  Morehead  v.  Jones,  2  B. 
Mon.  (Ky.)  210,  36  Am.  Dec.  600. 

Louisiana. —  Kelly  v.  Lafitte,  28  La.  Ann. 
435.  See  also  Hawkins  v.  New  Orleans  Print- 
ing, etc.,  Co.,  29  La.  Ann.  134;  King  v.  Ballard, 
10  La.  Ann.  557. 

Massachusetts.  —  Remington  v.  Corgdon,  2 
Pick.  (Mass.)  310,  13  Am.  Dec.  431,  in  which 
case  the  writing  was  privileged.  See  also 
Kidder  v.  Parkhurst,  3  Allen  (Mass)  393.  in 
which  case,  also,  ihe  writing  was  privileged. 
Michigan.  —  Orth  v.  Featherlv,  87  Mich.  315. 
Minnesota.  —  See  also  Thompson  v.  Pioneer- 
Press  Co.,  37  Minn.  285. 

Mississippi.  — See  Torrance  v.  Hurst,  Walk. 
(Miss.)  403. 

Nebraska.  —  Neilson  v.  Jensen,  56  Neb  430. 
New  York.  —  Marsh  v.  Elsworth,  (N.  Y. 
Super.  Ct.  Gen.  T.)  36  How.  Pr.  (N.  Y.)  532; 
Steele  v.  Southwick,  9  Johns.  (N.  Y.)  214;  Gould 
v.  Weed,  12  Wend.  (N.  Y.)  12.  See  also  Rosen- 
berg v.  Nesbiti,  (Supm.  Ct.  Gen.  T.)  14  N.  Y. 
St.  Rep.  248;  Brooks  v.  Bemiss,  8  Johns.  (N. 
Y.)  455;  Marsh  v.  Elsworth,  1  Sweeny  (N.  Y.) 
52;  Warner  v.  Paine,  2  Sandf.  (N.  Y.)  195. 

North  Carolina.  —  State  v.  While,  7  Ired.  L. 
(29  N.  Car.)  180.  See  also  Byrd  v.  Hudson, 
113  N.  Car.  203. 

Oregon.  —  Upton  v.  Hume,  24  Oregon  420, 
41  Am.  St.  Rep.  863. 

Pennsylvania.  —  Deford  v.  Miller.  3  P.  &  W. 
(Pa.)  103;  Regensperger  v.  Kiefer,  (Pa.  1887)  7 
All.  Rep.  724.  See  also  Godshalk  v.  Metzgar, 
(Pa.  1889)  17  Atl.  Rep.  215. 

South  Carolina. — Calhoun  v.  M'Means,  I 
Nott  &  M.  (S.  Car.)  422. 

Tennessee.  —  Haws  v.  Stanford,  4  Sneed 
(Tenn.)  520. 

Texas.  —  See  Patten  v.  Belo,  79  Tex.  41. 
Wisconsin.  —  Noonan  v.  Orton,  32  Wis.  106. 

1.  Statutes  Making  Oral  Charge  of  False  Swear- 
ing Actionable.  —  See  the  statutes  of  \he  vari- 
ous slates,  and  the  following  cases:  S  allings 
v.  Whittaker,  55  Ark.  494;  Knight  v.  Sharp, 
24  Ark.  602;  Harbison  v.  Shook.  41  111.  141; 
Wolbrechl  v.  Baumgarten,  26  111.  291;  San- 
ford  v.  Gaddis,  13  111.  329;  Brown  v.  Burnett, 
10  111.  App.  279. 

In  McGough  v.  Rhodes.  12  Ark.  625,  it  was 
held  that  the  statute  did  not  make  a  charge  of 
false  swearing  actionable  unless  it  was  con- 
nected with  some  proceeding  or  matter  in 
which  perjury  could  be  committed.  Overrul- 
ing Carlock  v.  Spencer,  7  Ark.  12. 

2,  Oral  Charge  of  Perjury  in  Express  Terms  Ac- 
tionable. —  Kern  v.  Towsley,  51  Barb.  (N.  Y.) 
385. 

"In  Law  It  Would  Be  Called  Perjury."— In 
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That  Plaintiff  Is  Forsworn,  etc.  —  An  oral  charge  that  the  plaintiff  is  forsworn, 
that  he  has  sworn  falsely,  that  he  has  sworn  to  a  lie,  or  the  like,  is  not  neces- 
sarily actionable  per  se,  because  the  words  do  not  imply  ex  vi  termini  that  the 
plaintiff  had  sworn  falsely  in  a  judicial  proceeding  under  such  circumstances 
as  to  make  him  guilty  of  the  crime  of  perjury.  In  bringing  an  action  for  such 
words,  therefore,  the  plaintiff  must  by  way  of  introduction  or  inducement 
allege  the  special  circumstances  in  reference  to  which  the  words  were  spoken 
and  in  connection  with  which  they  imputed  the  crime  of  perjury.1  The  rule 
that  a  charge  of  false  swearing  is  not  actionable  per  se  unless  it  amounts  to 
legal  perjury  is  a  highly  technical  one,  the  reason  of  which  is  not  very  appar- 
ent, either  as  respects  the  moral  turpitude  of  the  offense,  the  motive  of  the 


Deford  v.  Miller,  3  P.  &  W.  (Pa.)  103,  it  was 
held  that  these  words  written  of  certain  testi- 
mony which  had  been  given  amounted  to  a 
positive  accusation  of  perjury. 

Violation  of  Officer's  Promissory  Oath.  — In  Hop- 
kins v.  Beedle,  1  Cai.  (N.  Y.)  347,  the  plaintiff, 
who  was  an  overseer  of  highways,  declared 
upon  the  following  words:  "  You  have  per- 
jured yourself  as  one  of  the  overseers  of  the 
town  of  Washington,  and  I  can  prove  it."  It 
was  held  that  these  words  were  actionable  as 
charging  perjury  over  an  objection  by  the  de- 
fendant that  the  words  related  only  to  the 
plaintiff's  promissory  oath  of  office. 

Perjury  "  According  to  the  Church  Book."  —  To 
say  orally  of  another  that  he  has  sworn  to  a 
lie  before  the  court,  "  according  to  the  church 
book,"  is  actionable  per  seas  charging  perjury, 
and  the  qualifying  words  are  immaterial. 
Brown  v.  Hanson,  53  Ga.  632. 

"  Perjuring  Thief  "  —  Larceny  Not  Charged.  — 
It  has  been  held  that  where  it  is  said  of  another 
that  he  is  a  "  perjuring  thief  "  it  is  not  meant 
that  the  plaintiff  is  a  thief,  but  a  person  who 
robbed  by  means  of  penury.  Burns  v.  Monell, 
(N.  Y.  City  Ct.  Spec.  T.)  26  N.  Y.  St.  Rep.  942, 
wherein  the  question  was  as  to  the  sufficiency 
of  the  justification. 

To  Charge  that  a  Jury  Have  Perjured  Them- 
selves in  rendering  a  certain  verdict  is  action- 
able. Welch  v.  Tribune  Pub.  Co.,  83  Mich. 
661,  21  Am.  St.  Rep.  629. 

Actionable  Written  Charge  Against  Juror  — 
False  Testimony  in  Examination  upon  Voir  Dire. 
—  See  Rosenberg  v.  Nesbilt,  (Supm.  Ct.  Gen. 
T.)  14  N.  Y.  St.  Rep.  248. 

Written  Charge  that  Judge  Is  Compound  of 
Perfidy  and  Perjury  —  Meaning  of  Words  Question 
for  Jury.  —  Hawkins  v.  New  Orleans  Printing, 
etc.,  Co.,  29  La.  Ann.  134. 

1.  Oral  Charge  of  False  Swearing  Not  Ex  Vi 
Termini  Actionable  —  England.  —  Feise  v.  Un- 
der, 3  B.  &  P.  374;  Drake  v.  Corderoy,  Cro. 
Car.  2S8;  Brooke  v.  Doughty,  Cro.  Eliz.  135; 
Woodroff  v.  Vaughan,  Cro  Eliz.  429;  Shaw  v. 
Tompson,  Cro.  Eliz.  609;  Marshall  v.  Dean, 
Cro.  Eliz.  720;  Wyson  v.  Fenton,  Cro.  Eliz. 
788;  Hall  v.  Weedon,  8  Dowl.  &  R.  140,  16  E. 
C.  L.  340;  Walmsley  v.  Russel,  6  Mod.  200; 
Popham  210;  1  Rol.  Abr.  40;  Holt  v.  Schole- 
field,  6  T.  R.  691;  1  Vin.  Abr.  404. 

Canada.  —  Hogle  v.  Hogle,  16  U.  C.  Q.  B. 
518:  Johnston  v.  McDonald,  2  U.  C.  Q.  B.  209. 

Arkansas.  —  Knight  v.  Sharp,  24  Ark.  602; 
Horn  v.  Foster,  19  Ark.  346;  Carlock  v.  Spen- 
cer, 7  Ark.  12. 

Indiana.  —  Weston  v.  Lumley,  33  Ind.  486; 
Shinloub  v.  Ammerman,  7  Ind.  347;  Roella  v. 


Follow,  7  Blackf.  (Ind.)  377;  Cummins  v. 
Butler,  3  Blackf.  (Ind.)  190. 

Kentucky.  —  Beswick  v.  Chappel,  S  B.  Mon. 
(Ky.)  486;  Martin  v.  Melton,  4  Bibb  (Ky.)  99; 
Watson  v.  Hampton,  2  Bibb  (Ky.)  319. 

Maine.  —  Small  v.  Clewley,  60  Me.  262. 

Maryland.  —  Sheely  v.  Biggs,  2  Har.  &  J. 
(Md.)  363,  3  Am.  Dec.  552. 

Minnesota.  —  Schmidts.  Witherick,  29  Minn. 
156. 

Missouri.  —  McManus  v.  Jackson,  28  Mo.  56; 
Harris  v.  Woody,  9  Mo.  113;  Palmer  v.  Hunter, 
8  Mo.  512. 

New  Jersey.  —  Cole  v.  Grant,  18  N.  J.  L.  327. 

New  York.  —  Wilbur  v.  Ostrom,  (Supm.  Ct. 
Spec.  T.)  1  Abb.  Pr.  N.  S.  (N.  Y.)  275;  Conner 
v.  McPhail,  31  Barb.  (N.  Y.)  106;  Phincle  v. 
Vaughan,  12  Barb.  (N.  Y.)  215;  Hopkins  v. 
Beedle,  1  Cai.  (N.Y.)347;  Muchlerw.  Mulhol- 
len,  Hill  &  D.  Supp.  (N.  Y.)  263;  Jacobs  v. 
Fyler,  3  Hill  (N.  Y.)  572;  Havemeyer  v.  Fuller, 
(N.  Y.  Super.  Ct.  Tr.  T.)  60  How.  Pr.  (N.  Y.) 
316;  Crookshank  v.  Gray,  20  Johns.  (N.  Y.) 
344;  Niven  v.  Munn,  13  Johns.  (N.  Y.)  48; 
Vaughan  v.  Havens,  8  Johns.  (N.  Y.)  109; 
Ward  v.  Clark,  2  Johns.  (N.  Y.)  10,  3  Am. 
Dec.  383;  Stafford  v.  Green,  1  Johns.  (N.  Y.) 
505;  Roberts  v.  Champlin,  14  Wend.  (N.  Y.) 
120;  Sherwood  v.  Chace,  n  Wend.  (N.  Y.)  38; 
Gilman  v.  Lowell,  8  Wend.  (N.  Y.)  573.  24  Am. 
Dec.  96. 

North  Carolina.  —  McDonald  v.  Murchison, 
1  Dev.  L.  (12  N.  Car.)  7;  Sluder  v.  Wilson,  10 
Ired.  L.  (32  N.  Car.)  92;  Jones  v.  Jones,  1  Jones 
L.  (46  N.  Car.)  495;  Boling  v.  Luther,  Term  (4 
N.  Car.)  202. 

Pennsylvania.  —  Barger^.  Barger,  18  Pa.  St. 
489;  Bricker  v.  Potts,  12  Pa.  St.  200;  Packer 
v.  Spangler,  2  Binn.  (Pa.)  60;  Shaffer  v.  Kint- 
zer,  1  Binn.  (Pa  )  537  2  Am.  Dec.  488;  Tipton 
v.  Kahle,  3  Walts  (Pa.)  90. 

South  Carolina.  —  Morgan  v.  Livingston,  2 
Rich.  L.  (S.  Car.)  573. 

Tennessee.  —  Jones  v.  Marrs,  11  Humph. 
(Tenn.)  214:  McAnally  v.  Williams,  3  Sneed 
(Tenn.)  26;  Haws  v.  Stanford,  4  Sneed  (Tenn.) 
520;  Cannon  v.  Phillips,  2  Sneed  (Tenn.)  185. 

Vermont.  —  Kimmis  v.  Stiles,  44  Vt.  351; 
Sanderson  v.  Hubbard,  14  Vt.  462;  Wood  v. 
Scott,  13  Vt.  42. 

Virginia.  —  Hogan  v.  Wilmoth,  16  Gratt. 
(Va.)  80. 

Wisconsin. — VIiet7\  Rowe,  I  Pin-  (Wis.)  413. 

"If  I  Had  Sworn  to  What  You  Did,  I  Woull 
Have  Sworn  to  a  Lie."  —  In  Beswick  v.  Chappel, 
8  B.  Mon.  (Ky.)  486,  it  was  held  that  these 
words  do  not  of  themselves  import  a  charge  of 


perjury. 
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party  uttering  the  charge,  or  the  essential  injury  to  the  reputation  of  the 
party  accused.1  However,  where  it  is  explained  by  the  plaintiff  that  such 
oral  charge  was  accompanied  by  other  words  which  disclosed  the  fact  that  the 
defendant  was  speaking  of  the  plaintiff's  testimony  in  a  judicial  proceeding, 
or  where  the  plaintiff  alleges  extraneous  facts  showing  that  such  oral  charge 
was  made  with  reference  to  the  plaintiff's  testimony  in  a  judicial  proceeding 
and  was  intended  to  impute  to  the  plaintiff  the  commission  of  the  crime  of 
perjury,  such  words  are  actionable.2 

Written  Charge  of  False  Swearing.  —  Because  of  the  distinction  that  is  made 
between  oral  and  written  words,  and  because  written  words  may  be  actionable 
although  they  do  not  impute  to  the  plaintiff  the  commission  of  a  crime,  a 
written  charge  that  the  plaintiff  is  forsworn  or  that  he  has  sworn  falsely  or 
the  like  is  actionable,  not  because  the  plaintiff  is  thereby  necessarily  charged 
with  perjury,  but  because  the  words  tend  to  bring  him  and  his  private  charac- 
ter into  contempt  and  disgrace.3 


1.  Per  McKinney,  J.,  in  Moore  v.  Horner,  4 
Sneed  (Tenn.)  491. 

2.  Charge  of  False  Swearing  Actionable  as  Ex- 
plained —  England.  —  Hartwell  v.  Cole,  Freem. 
K.  B.  55;  Myan  v.  Okey,  Freem.  K.  B.  17. 

Canada.  —  McDonald  v.  Moore,  26  U.  C.  C. 
P.  52. 

Alabama.  —  Williams  v.  Spears,  11  Ala.  138. 

Georgia.  — Smith  v.  Wright,  55  Ga.  218. 

Indiana.  —  Dean  v.  Miller,  66  Ind.  440; 
Hints  v.  Hutts,  62  Ind.  214;  Downey  v.  Dillon, 
52  Ind.  442;  Wilson  v.  Harding,  2  Blackf. 
(Ind.)  241. 

Kentucky.  —  Gibbs  v.  Tucker,  2  A.  K.  Marsh. 
(Ky.)  219;  Ramey  v.  Thornberry,  7  B.  Mon. 
(Ky.)  475. 

Maryland.  —  Huffer  v.  Miller,  74  Md.  454. 

Massachusetts. — Wood  v.  South  wick,  97 
Mass.  354;  Fowle  v.  Robbins,  12  Mass.  498; 
Gardner  v.  Dyer,  5  Gray  (Mass.)  22;  Stone  v. 
Clark,  21  Pick.  (Mass.)  51. 

Michigan.  —  Btace  v.  Brink,  33  Mich.  91; 
Crone  v.  Angell,  14  Mich.  340. 

Mississippi.  —  Lewis  v.  Black,  27  Miss.  425. 

Missouri.  —  McManus  v.  Jackson,  28  Mo.  56; 
Perselly  v.  Bacon,  20  Mo.  330. 

New  Hampshire.  —  Butterfield  v.  Buffum,  9 
N.  H.  156. 

New  York.  —  Spooner  v.  Keeler,  51  N.  Y. 
527;  Kern  v.  Towsley,  51  Barb.  (N.  Y.)  385; 
Coons  v.  Robinson,  3  Barb.  (N.  Y.)625;  Pelton 
v.  Ward,  3  Cai.  (N.  Y.)  73;  Fox  v.  Vander- 
beck,  5  Cow.  (N.  Y.)  513;  Jacobs  v.  Fyler,  3 
Hill  (N .  Y.)  572;  Crookshank  v.  Gray,  20  Johns. 
(N.  Y.)  344;  Chapman  v.  Smith,  13  Johns.  (N. 
Y.)  78;  Niven  Munn,  13  Johns.  (N.Y.)48; 
M'Claughry  v.  Wetmore,  6  Johns.  (N.  Y.)  82, 
5  Am.  Dec.  194;  Sherwood  v.  Chace,  11  Wend. 
(M.  Y.)  38;  Gilman  v.  Lowell,  8  Wend.  (N.  Y.) 
573,  24  Am.  Dec.  96. 

Notth  Carolina.  — Smiths.  Smith,  8  Ired.  L. 
(30  N.  Car.)  29;  Rineheardt  v.  Potts,  7  Ired.  L. 
(29  N.  Car.)  403;  Pugh  v.  Neal,  4  Jones  L.  (49 
N.  Car.)  367;  Hamilton  v.  Dent,  1  Hayw.  (2 
N.  Car.)  116,  1  Am.  Dec.  552. 

Pennsylvania.  —  Kay  v.  Fredrigal,  3  Pa.  St. 
22i;  Rue  v.  Mitchell,  2  Dall.  (Pa.)  58,  I  Am. 
Dec.  258;  Kean  v.  McLaughlin,  2  S.  &  R.  (Pa.) 
469;  Call  v.  Foresman,  5  Watis  (Pa.)  331; 
Thompson  v.  Lusk,  2  Watts  (Pa.)  17,  26  Am. 
Dec.  91. 

South  Carolina.  —  Dalrvmple  v.  Lofton,  2  Mc- 
Mull.  L.  (S.  Car.)  112;  Ashbell  v.  Witt,  2  Noti 


&  M.  (S.  Car.)  364;  Gale  v.  Hays,  3  Strobh.  L. 
(S.  Car.)  452. 

Tennessee. — Witcher  v.  Richmond,  8  Humph. 
(Tenn.)473;  Sharps.  Wilhite,  2  Humph. (Tenn.) 
434;  Magee  v.  Stark,  1  Humph.  (Tenn.)  506; 
Stanley  v.  Brit,  Mart.  &  Y.  (Tenn.)  222. 

Vermont.  —  Wood  v.  Scon,  13  Vt.  42;  Dwin- 
ells  v.  Aiken,  2  Tyler  (Vt.)  75- 

Additional  Words  Necessarily  Showing  that 
Perjury  Was  Imputed —  That  Plaintiff  "  Stood 
Indicted."  —  Pelton  v.  Ward,  3  Cai.  (N.  Y.)  73, 
wherein  it  was  held  that  to  say  of  another  that 
he  swore  knowingly  to  a  "  damned  lie,  for 
which  he  stood  indicted,"  can  mean  nothing 
less  than  that  he  committed  perjury,  and  is 
therefore  actionable. 

Threat  to  Complain  to  Grand  Jury.  —  Gilman 
v.  Lowell,  8  Wend.  (N.  Y.)  573.  24  Am.  Dec.  96. 

' '  To  My  Injury  Six  or  Seven  Hundred  Dol- 
lars:' —  Jacobs  v.  Fyler,  3  Hill  (N.  Y.)  572. 

"  /  Will  Put  Him  Through  for  It."—  In 
Crone  v.  Angell,  14  Mich.  340,  it  was  held  that 
the  following  words  spoken  orally  of  the  plain- 
tiff were  actionable:  "He  has  sworn  to  a 
damned  lie,  and  I  will  put  him  through  for  it, 
if  it  costs  me  all  I  am  worth." 

"  It's  Not  So  —  No  Such  Thing !  "  —  Question  for 
Jury.  —  In  Dedway  v.  Powell,  4  Bush  (Ky.)  77, 
96  Am.  Dec.  283,  it  was  held  that  these  words 
addressed  to  the  plaintiff  and  others  while  the 
plaintiff  was  testifying  in  a  court  were  sus- 
ceptible of  an  actionable  meaning,  and  a  ver- 
dict for  the  plaintiff  was  not  disturbed. 

3,  Written  Charge  of  False  Swearing  Actionable 
Ex  Vi  Termini  —  England.  —  Anonymous,  2 
Atk.  469,  per  Lord  Hardwicke. 

Connecticut. — Hillhouse  v.  Dunning,  6  Conn. 
391- 

Indiana.  —  Coombs  v.  Rose,  8  Blackf.  (Ind.) 
156. 

Kansas.  —  Kirkpatrick  v.  Eagle  Lodge  No. 
32,  26  Kan.  384,  40  Am.  Rep.  316. 

New  York.  —  Steele  v.  Soulhwick,  9  Johns. 
(N.  Y.)  214. 

Tennessee.  —  Haws  v.  Stanford,  4  Sneed 
(Tenn.)  520. 

Virginia.  —  Adams  v.  Lawson,  17  Gratt. 
(Va.)  250,  94  Am.  Dec.  455. 

Contra.  —  Casselman  v.  Winship,  3  Dak.  292, 
in  which  case  the  court  followed  Schmidt  v. 
Witherick,  29  Minn.  156,  which  case  is  not  in 
point,  because  the  words  therein  declared  upon 
were  oral  words;  the  court  in  the  first  of  these 
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Oral  Words  Touching  Extrajudicial  Oath  Not  Actionable.  —  Where  a  person  has  testi- 
fied before  one  who  did  not  constitute  a  court,  and  consequently  the  oath 
administered  was  not  in  the  course  of  a  judicial  proceeding,  perjury  cannot 
be  predicated  of  such  testimony.  Consequently  an  action  cannot  be  main- 
tained for  an  oral  charge  of  false  swearing  in  such  a  proceeding;  1  but  where 
an  accusation  of  perjury,  without  more,  is  made,  it  will  be  intended  and  pre- 
sumed that  the  defendant  was  speaking  of  testimony  given  before  a  court  of 
competent  jurisdiction,  and  the  onus  lies  on  the  defendant  to  show  that  the 
accusation  had  reference  to  testimony  delivered  extrajudicially.* 

Materiality  of  Testimony  as  to  Which  Charge  of  Perjury  Was  Made.  —  It  is  not  action- 
able to  charge  another  orally  with  having  sworn  falsely  in  testifying  as  a  wit- 
ness on  the  trial  of  a  cause,  if  the  testimony  charged  to  be  false  was  not 
material  to  the  issues  involved  in  the  suit  in  which  such  testimony  was  given  ;  3 
but  as  a  general  rule,  where  the  defendant,  speaking  of  testimony  given  by 
the  plaintiff  in  a  judicial  proceeding,  says  that  the  plaintiff  swore  falsely,  the 
materiality  of  the  false  testimony  with  which  the  defendant  has  charged  the 
plaintiff  will  be  presumed,  in  the  absence  of  anything  to  show  that  it  was 
known  or  understood  to  relate  to  an  immaterial  matter  at  the  time,  by  those 
in  whose  presence  the  defamatory  accusation  was  made.4 


cases  failed  to  note  the  distinction  between 
oral  and  written  words. 
No  Colloquium  of  Judicial  Proceeding  Necessary. 

—  A  vvriiten  charge  that  the  plaintiff  swore 
falsely  is  libelous  per  se  without  any  collo- 
quium averring  a  judicial  proceeding  and 
giving  the  words  a  meaning  amounting  to  a 
criminal  charge  against  tbe  plaintiff.  Haws 
v.  Stanford,  4  Sneed  (Tenn.)  520. 

Written  Charge  that  Plaintiff  Is  "an  Affidavit 
man"  Actionable.  —  Anonymous  2  Atk.  469 
per  Lord  Hardwicke. 

"  Stop  Swearing  to  Lies,"  Actionable  Writing.  — 
Adams  v.  Lawson,  17  Gratt.  (Va.)  250,  94  Am. 
Dec.  455. 

Written  Charge  that  Plaintiff  "  Is  No  Slouch  at 
Swearing  to  an  Old  Story  "  Actionable,  —  Steele 
v.  South  wick,  g  Johns.  (N.  Y.)  214. 

Violation  of  Truth  at  Polls  —  Written  Words 
Not  Actionable.  —  A  writing  which  declares  that 
there  have  been  frequent  violations  of  truth 
committed  at  the  polls,  and  that  the  recurrence 
of  this  crime  of  false  swearing  is  too  common 
to  pass  unpunished,  is  too  vague  and  uncertain 
to  constitute  a  charge  of  the  crime  of  perjury. 
Lewis  v.  Soule,  3  Mich.  514. 

1.  Words  Spoken  of  Extrajudicial  Oath  Not 
Actionable  —  Alabama.  —  Hall  v.  Montgomery, 
8  Ala.  510. 

Georgia.  —  Dalton  v.  Higgins,  34  Ga.  433. 

Indiana.  — Snyder  v.  Degant,  4  Ind.  578. 

Kentucky.  —  Brite  v.  Gill,  2  T.  B.  Mon. 
(Ky.)65. 

Netu  York.  —  Hopkins  v.  Beedle,  1  Cai.  (N. 
Y.)  347;  Roberts  v.  Champlin,  14  Wend.  (N.  Y.) 
120.    See  also  Bullock  v.  Koon,  4  Wend.  (N 
Y.)  53i. 

Pennsylvania.  —  Barger  v.  Barger,  18  Pa.  St 
489. 

South  Carolina.  —  Pegram  v.  Styron,  I  Bailey 
L.  (S.  Car.)  595. 

Words  Spoken  Concerning  Oath  Administered 
Without  Constitutional  Authority  Not  Actionable. 

—  Burkett  v.  McCarty,  10  Bush  (Ky.)  758. 
Oral  Words  with  Reference  to  Testimony  before 

Church  Tribunal  Not  Actionable.  —  Harvey  v 
Boies,  1  P.  &  W.  (Pa.)  12.    But  see  Chapman 


v.  Gillet,  2  Conn.  40,  wherein  it  was  held  that 
it  was  actionable  to  say  of  another  that  he 
swore  falsely  at  a  church  meeting,  it  appearing 
that  the  oath  was  administered  by  a  justice  of 
the  peace  and  that  swearing  falsely  under  such 
circumstances  was  a  crime. 

2.  "  Perjury  "  Presumed  to  Apply  to  Testimony 
before  Court  Having  Jurisdiction.  —  Hall  v.  M  ont- 
gomery,  8  Ala.  510;  Green  v.  Long,  2  Cai.  (N. 
Y.)  91;  Ward  v.  Clark,  2  Johns.  (N.  Y.)  10,  3 
Am.  Dec.  383;  Gilman  v.  Lowell,  8  Wend.  (N. 
Y.)  573,  24  Am.  Dec.  96. 

3.  Horn  v.  Foster,  19  Ark.  346;  Darling  v. 
Banks,  14  111.  46;  Roberts  v.  Champlin,  14 
Wend.  (N.  Y.)  120.  See  also  Sibley  v.  Marsh 
7  Pick.  (Mass.)  38;  Ross  v.  Rouse,  1  Wend.  (N. 
Y.)  475;  Coons  v.  Robinson,  3  Barb.  (N.  Y.) 
625. 

When  Materiality  of  Testimony  Question  for 
Court.  —  In  an  action  based  on  oral  words 
charging  the  plaintiff  with  false  swearing  in  a 
cause  in  which  there  is  no  dispute  as  to  the 
facis  sworn  to,  the  question  whether  the  evi- 
dence was  material  to  the  point  in  issue  is  a 
question  of  law  to  be  decided  by  the  court. 
Horn  v.  Foster,  19  Ark.  346.  See  also  Power 
v.  Price,  16  Wend.  (N.  Y.)  450;  Steinman  v. 
McWilliams,  6  Pa.  St.  170. 

4.  Wood  v.  Southwick,  97  Mass.  354,  follow- 
ing Butterfield  v.  Buffum,  g  N.  H.  156. 

Presumption  as  to  Materiality  of  False  Testi- 
mony —  Actionable  Words.  —  Wilson  v.  Harding, 
2  Blackf.  (Ind.)  241 ;  Downey  v.  Dillon,  52  Ind. 
442;  Dorsett  v.  Adams,  50  Ind.  129;  Whitsel 
v.  Lennen,  13  Ind.  535;  Wood  v.  Southwick, 
97  Mass.  354;  Stone  v.  Clark,  21  Pick.  (Mass.) 
51;  Butterfield  v.  Buffum,  9  N.  H.  156;  Wil- 
bur v.  Ostrom,  (Supm.  Ct.  Spec.  T.)  1  Abb. 
Pr.  N.  S.  (N.  Y.)  275;  Ross  v.  Rouse,  1  Wend. 
(N.  Y.)  475 ;  Jacobs  v.  Fyler,  3  Hill  (N.  Y.)  572; 
Power  v.  Price,  12  Wend.  (N.  Y.).  500. 

Immateriality  of  Evidence  Unknown  to  Hearers. 
—  Where  false  testimony  is  charged  against 
a  witness  as  to  any  particular  matter,  and 
nothing  appears  at  the  lime  to  show  but 
that  it  may  have  been  material  to  the  issue  in 
which  it  was  given;  or  i^  otherwise  known  to 
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(d)  Subornation  of  Perjury.  —  It  is  actionable  to  charge  that  another  is  guilty  of 
subornation  of  perjury,  whether  the  charge  be  made  orally  or  in  writing.1 

(22)  Prostitution  —  Keeping  Bawdy  House  —  in  General.  —  The  crime  of 
keeping  a  bawdy  house  being  at  common  law  and  in  most  states  by  statute 
one  which  subjects  the  offender  to  indictment  and  corporal  punishment, 
words,  whether  oral  or  written,  imputing  the  commission  of  such  offense  are 
actionable.2  A  charge  that  the  plaintiff  keeps  a  bawdy  house  is  not  merely 
applicable  to  the  house,  but  is  descriptive  of  the  keeper  and  occupants  of  the 

h0ULrtting  House  for  Prostitution.  —  It  is  actionable  per  se  to  write  of  another  that 
he  has  committed  the  offense  of  knowingly  leasing  a  house  for  the  purposes  of 
prostitution.4  m  .... 

Charge  that  the  Plaintiff  Keeps  a  "  Bad  House."  —  Charging  a  person  With  keeping  a 
"  bad  house  "  is  not  in  itself  actionable.    To  say  that  a  person  keeps  a  bad 

the  hearer,  but  it  is  so  received  and  understood 
by  him;  in  such  case  the  defendant  will  be  re- 
garded as  designedly  imputing  perjury,  and. 
having  once  given  the  imputation  to  the  world, 
he  cannot  subsequently  avoid  the  slander,  by 
showing  that  the  testimony  was  immaterial. 
Butterfidd  7-.  Buffum.  9  N.  H.  156. 

Distinction  Between  General  and  Particular 
Charges  of  False  Swearing.  —  Where  the  charge 
is  that  the  plaintiff  has  sworn  to  a  lie,  and  noth- 
ing m  sre  is  added,  the  words  apply  to  the  plain- 
tiff's testimony  generally,  and  if  any  part 
thereof  was  material  the  action  is  sustainable; 
but  where  the  defendantdoes  not  speak  of  the 
whole  evidence  given  as  false,  but  specifies  that 
a  certain  part  of  the  plaintiff's  testimony  was 
false,  it  becomes  necessary  for  the  plaintiff  to 
show  ihat  such  portion  of  the  evidence  was 
muerial  on  the  trial.  Per  Wood  worth,  J.,  in 
Crookshank  v.  Gray,  20  Johns.  (N.  Y.)  344. 

1.  Written  Words  Charging  Subornation  of  Per- 
jui-y  Actionable.  —  Perry  v.  Man,  1  R.  I.  263; 
Da.vson  v.  Holt,  n  Lea  (Tenn.)  583,  47  Am. 
Rep  312. 

Oral  Words  Charging  Subornation  of  Perjury 
Actionable.  —  Tripp  v.  Thomas,  3  B.  &  C.  427, 
10  E.  C.  L.  130;  Beers  v.  Strong,  Kirby  (Conn.) 
12,  1  Am  Dec.  10;  McDavilt  v.  Boyer,  169  111. 
475;  Avery  v.  Ward,  150  Mass.  160.  See  also 
Morehead  v.  Jones,  2  B.  Mon.  (Ky.)  210,  36 
Am.  Dec.  600,  and  Johnston  v.  Tait.  6  Binn. 
(Pa.)  izl. 

Criminal  Libel.  —  See  State  v.  Powell,  66  Mo. 
Apo.  598,  to  the  effect  that  it  is  a  criminal 
offense  to  write  of  another  ihat  he  has  been 
guiltv  of  subornation  of  perjury. 

Words  Not  Actionable  —  Testimony  in  Extra- 
judicial Proceeding.  —  In  Power  v.  Miller,  2  Mc- 
Cord  L.  (S.  Car.)  220,  it  was  held  that  the 
words  spoken  were  not  actionable,  because  it 
was  not  alleged  that  the  affidavit  spoken  of 
was  taken  in  any  judicial  proceeding  or  that 
it  was  intended  to  be  used  for  any  judicial 
purpose. 

2.  Oral  Words  Charging  Keeping  Bawdy  House 
Actionable  —  England.  —  Huckle  v.  Reynolds, 
7  C.  B.  N.  S.  114,  97  E.  C.  L.  114;  Newton  v. 
Masters,  Freem.  K.  B.  278;  Allsop  v.  Allsop, 
5  H.  &  N.  534;  Parkins  v.  Scott,  1  H.  &  C.  153; 
B  ayne  v.  Cooper,  5  M.  &  W.  249. 

Canada.  —  Smith  v.  Collins,  3  U.  C.  Q.  B.  1. 

Indiana.  —  Lipprant  v.  Lipprant,  52  Ind.  273. 

Maryland.  —  Griffin  v.  Moore,  43  Md-  24<>. 

Massachusetts.  —  Fiugerald  v.  Robinson,  112 
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Mass.  371.  See  also  Sheffill  v.  Van  Deusen, 
15  Gray  (Mass.)  485.  77  Am.  Dec.  377,  wherein 
the  words  were  spoken  of  a  woman. 

Michigan.  —  Cresinger  v.  Reed,  25  Mich. 
450. 

Missouri.  — See  Nicholson  v.  Rogeis,  129 
Mo.  136. 

Nebraska.  —  Hendrickson  v.  Sullivan,  28 
Neb.  329.    See  also  Barr  v.  Birkner,  44  Neb. 

15 New  York.  —  Cook  v.  Rief,  52  N.  Y.  Super. 
Ct.  302;  Bush  v.  Prosset.  13  Barb.  (N.  Y.)  221 ; 
Martin  v.  Still  well,  13  Johns.  (N.  Y.)275,  7  Am. 
Dec.  374;  Young  v.  Miller,  3  Hill  (N.  Y.)  21 ; 
Wright  v.  Paige,  3  Keyes  (N.  Y.)  581.  See 
also  Graves  v.  Gilchrist,  (Supm.  Ct.  Gen.  T.) 
29  N.  Y.  St.  Rep.  638. 

Rhode  Island.  —  Blake  v.  Smith,  19  R.  I.  47°. 
South  Carolina.  —  Nettles  v.  Harrison,  2  Mc- 
Cord  L.  (S.  Car.)  230. 

Vermont.  —  Posnett  v.  Marble,  62  \  t.  481. 
22  Am.  St.  Rep.  126. 

Wisconsin.  —  Eaton  v.  White,  2  Pin.  (W  is.) 

42.    See  also  R  v.  M  ,  21  Wis.  50. 

Written  Words  Charging  Keeping  Bawdy  House 
Actionable.  —  Coogler  v.  Rhodes,  38  Fla.  240, 
56  Am.  St.  Rep.  170;  Trimble  v.  Tantlingei, 
104  Iowa  665;  McClean  v.  New  York  Press 
Co.,  (Supm.  Ct.  Gen.  T.)  46  N.  Y.  Si.  Rep.  706; 
Conroy  v.  Pittsburgh  Times,  139  Pa.  St.  334,  23 
Am.  St.  Rep.  188. 

Crime  Involving  Moral  Turpitude.— The  offense 
of  keeping  a  bawd  v  house  is  one  which  involves 
moral  turpitude  within  the  rule  that  oral  words 
charging  an  offense  involving  moral  turpitude 
are  actionable.     Wright  v.  Paige,  3  Keyes  (N. 

Y.)  581.  .  . 

Written  Charge  that  Plaintiff  Keeps  Disorderly 
House  Actionable.— Conroy  v.  Pittsburgh  1  in,es, 
139  Pa  St.  334,  24  Am.  St.  Rep.  i«S,  wherein 
the  charge  was  that  the  plaintiff  kept  a  resort 
for  disorderly  peisons.  criminals  and  prosli- 
t  u  tes 

3.  Words  Descriptive  of  Terson  and  Not  of  Mere 
House.  —  McClean  v.  New  Yoik  Press  Co., 
(Supm.  Ct.  Gen.  T.)  46  N.  Y.  St.  Rep  706. 

4.  Letting  House  for  Prostitution.  —  Halley  v. 
Gregg,  74  Iowa  563. 

Charge  of  Prostitution  Not  Actionable.  —  \\  here 
prostitution  is  not  an  offense  and  likewise 
neither  adultery  nor  fornication  is  an  offense, 
to  say  orally  of  a  woman  that  she  is  a  public 
prostitute  is  not  actionable.  Douglas  v.  Doug- 
las, (Idaho  iS95)38  Pac.  Rep.  934- 
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house  "  may  mean  a  disorderly  house,  or  one  that  is  dirty  and  comfortless.1 

(23)  Rape.  —  The  offense  of  rape  is,  of  course,  of  such  a  character  that  words 
charging  another  with  its  commission  are  actionable  whether  they  be  oral  or 
in  writing.2 

(24)  Removal  of  Landmarks.  —  In  some  states  by  statute,  it  being  an 
offense  wilfully  and  fraudulently  to  remove  a  landmark  or  corner  stone,  to 
impute  to  another  the  commission  of  this  offense,  even  orally,  is  actionable;3 
and  it  has  been  held  that  an  oral  charge  of  this  offense  is  actionable,  even 
where  the  crime  is  a  mere  misdemeanor.4 

(25)  Robbery  —  (a)  in  General.  — Oral  or  written  words  importing  that  another 
has  been  guilty  of  the  crime  of  robbery  are  actionable  per  .sr.5 

(b)  In  What  Words  Actionable  Charge  May  Be  Made.  —  The  word  "  robbery  "  applied 
to  another's  acts,  or  a  charge  that  he  has  committed  robbery,  without  any- 
thing to  mitigate  the  charge,  is  actionable  because  it  necessarily  imports  a 
felony; 6  but  an  oral  charge  of  robbery  is  not  necessarily  actionable,  e.g., 


1.  "  Bad  House  "  —  Words  Actionable  Where 
Bawdy  House  Is  Intended.  —  Peterson  v.  Sent- 
man,  37  Md.  140,  11  Am.  Rep.  534,  in  which 
case,  however,  it  was  declared  that  these  words 
may  be  made  actionable  by  setting  out  a  state- 
ment of  circumstances  under  which  they  were 
used.  See  also  Blake  v.  Smith,  19  R  I.  476, 
wherein  it  was  held  that  it  is  actionable  to  say 
of  a  woman  that  her  character  was  bad  and 
that  she  kept  a  bad  house  where  men  went  at 
all  times.  To  the  same  effect  is  Fitzgerald  v. 
Robinson,  112  Mass.  371. 

The  Charge  of  Keeping  a  Whorehouse  is  synony- 
mous with  the  charge  of  keeping  a  bawdy 
house  or  house  of  ill  fame  and  is  therefore 
actionable.  Wright  v.  Paige,  3  Keyes  (N.  Y.) 
581. 

Running  Red  House  in  Opposition  to  Plaintiff  — 
Words  Not  Actionable.  —  In  Richmond  v.  Post, 
69  Minn.  457,  the  defendant  said  that  he  was 
going  to  build  a  house  and  paint  it.  red  and 
run  in  opposition  to  the  plaintiff,  and  it  was 
held  tha  t  these  words  were  not  actionable  with- 
out a  colloquium  explaining  that  the  words 
were  used  and  understood  in  a  harmful  sense. 

2.  Oral  Words  Charging  Rape  Actionable.  — 
Pallet  v.  Sargent,  36  N.  H.  496.  See  also 
Parkers.  Griffith,  172  Mass.  87;  Lally  v.  Emery, 
59  Hun  (N.  Y.)  237,  54  Hun  (N.  Y.)  517. 

Written  Words  Charging  Rape  Actionable.  — 
Gilman  v.  McClatchy,  111  Cal.  606;  Lowe  v. 
Salt  Lake  Daily  Herald  Co.,  6  Utah  175. 

Writing  Charging  Attempt  to  Commit  Rape  Ac- 
tionable. —  See  Hewitt  v.  Pioneer-Press  Co.,  23 
Minn.  178,  23  Am.  Rep.  680. 

3.  Oral  Words  Charging  Removal  of  Landmark 
Actionable.  —  Beswick  v.  Chappel,  8  B.  Mon. 
(Ky.)  486;  Young  v.  Miller,  3  Hill  (N.  Y.)  21; 
Dial  v.  Holter,  6  Ohio  St.  228;  Todd  v.  Rough, 
10  S.  &  R.  (Pa).  18. 

The  Words,  "  You  Removed  the  Corner  Tree,"  do 
not  ex  vi  termini  import  the  statutory  offense 
of  wilfully  and  fraudulently  removing  a 
corner  tree,  and  therefore  are  not  actionable 
without  a  proper  inducement  and  colloquium. 
Beswick  v.  Chappel,  8  B.  Mon.  (Ky.)  486. 

4.  Young  v.  Miller,  3  Hill  (N.  Y.)  21,  which 
case  was  decided  under  a  statute  making 
the  removal  of  landmarks  an  indictable  mis- 
demeanor punishable  by  fine  and  imprison- 
ment in  the  county  jail. 

5.  Oral  Words  Charging  Robbery  Actionable  — 


England.  —  Slowman  v.  Dutton,  10  Bing.  402, 
25  E.  C.  L.  182,  4  Moo.  &  S.  174,  3  L.  J.  C.  PI. 
109;  Smith  v.  Williams,  Comb.  247;  Rowcliffe 
v.  Edmonds,  7  M.  &  W.  12,  4  Jur.  684. 

Canada.  —  Taylor  v.  Carr,  3  U.  C.  Q.  B.  306. 

United  States.  —  Davis  v.  Sherron,  1  Cranch 
(C.  C.)  287. 

Illinois.  —  Zuckerman  v.  Sonnenschein,  62 
111.  115. 

Indiana.  —  Hutts  v.  Hutts,  51  Ind.  581. 
See  also  McCorrnack  v.  Sweeney,  140  Ind.  680; 
Forbes  v.  Myers,  8  Blackf.  (Ind.)  74. 

Maine.  —  See  Kent  v.  Bonzey,  38  Me.  435. 

Minnesota.  —  Frederickson  v.  Johnson,  60 
Minn.  337. 

New  York.  —  Titus  v.  Sumner,  44  N.  Y.  266. 
See  also  Lister  v.  Wright,  2  Hill  (N.  Y.)  320. 
See  further  Miller  v.  Holmes,  61  N.  Y.  Super." 
Ct.  245. 

Pennsylvania.  —  Petrie  v.  Rose,  5  W.  &  S. 
(Pa.)  364. 

Tennessee.  —  Coulter  v.  Stuart,  2  Yerg. 
(Tenn.)  225. 

Wisconsin  — See  Pelzer  v.  Benish,  67  Wis. 
291;  Langton  v.  Hagerty,  35  Wis.  150;  Filber 
v.  Dautermann,  2S  Wis.  134. 

Written  Charge  of  Robbery  Actionable.  —  Klinck 
v.  Colby.  46  N.  Y.  427;  Hardin  v.  Cumstock, 
2  A.  K.  Marsh.  (Ky.)  480,  12  Am.  Dec.  427,  in 
which  case,  however,  the  writing  was  privi- 
leged. See  also  Palmer  v.  Concord,  48  N.  H. 
211;  Haines  v.  Schultz,  50  N.  J.  L.  481. 

Oral  Charge  of  Attempt  to  Rob  Actionable.  — 
Bartow  v.  Brands,  15  N.  J.  L.  248. 

6.  Actionable  Quality  of  Word  "  Rob."  —  Slow- 
man  v.  Dutton,  10  Bing.  402,  25  E.  C.  L.  182, 
4  Moo.  &  S.  174,  3  L.  1.  C.  PI.  109;  Taylor  v. 
Carr,  3  U.  C.  Q.  B.  306. 

Burden  upon  Defendant  to  Show  Innocent  Use  of 
Word  "Rob."  —  In  Tomlinson  v.  Brittlebank, 
4  B.  &  Ad.  630,  24  E.  C.  L.  128.  it  was  held 
that  the  words,  "  He  robbed  J.  W.,"  were  ac- 
tionable as  imputing  an  offense  cognizable  by 
law,  and  that  if  the  words  were  used  in  any 
other  sense  the  defendant  must  show  it. 

Embezzlement  or  Larceny  Imported  by  Word 
"Rob."  —  The  word  "rob"  may  be  used  as 
meaning  that  the  person  spoken  of  committed 
larceny  or  embezzlement.  McCarty  v.  Bar- 
rett, 12  Minn.  494,  in  which  case,  however, 
the  jury  found  that  the  word  was  not  used  in 
an  actionable  sense. 
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where  under  the  circumstances  under  which  it  is  used  it  is  apparent  that  a 
charge  of  fraud  or  breach  of  trust  not  amounting  to  a  felony  is  intended.1 

The  Property  Concerning  Which  the  Charge  of  Bobbery  Is  Made  mqst  be  such  as  in  con- 
templation of  law  may  be  the  subject  of  robbery.2 

(26)  Seduction.  —  Seduction  being  a  felony  by  statute,  oral  or  written 
words  charging  the  commission  of  the  offense  are  actionahle.3 

(27)  Sodomy  —  In  General.  —  Sodomy  being  a  crime  at  common  law,  and  in 
most  states  by  statute,  an  oral  or  written  charge  that  the  plaintiff  has  com- 
mitted such  offense  is  regarded  as  actionable;4  but  in  jurisdictions  in  which 
sodomy  is  not  a  crime,  to  say  orally  of  another  that  he  has  committed  sodomy 
is  not  actionable  per  However,  it  has  been  held  that  it  is  actionable/^  se 
orally  to  charge  a  female  with  bestiality,  although  bestiality  is  not  a  crime, 
because  such  charge  amounts  to  an  accusation  that  she  is  wanting  in  chastity. 9 

in  what  Words  Charge  May  Be  Made.  —  A  charge  of  sodomy  to  be  actionable  need 
not  be  made  in  express  terms;  any  words  which  as  used  import  that  the  plain- 
tiff has  been  guilty  of  bestiality  or  any  other  criminal  offense  against  nature 
are  actionable.7 

Mass.  164,  which  was  a  criminal  prosecution 
based  on  the  following  words:  "  I  charge  him 
with  ruining  a  young  and  innocent  Worcester 
lady." 

4.1  Oral  Charge  of  Sodomy  Actionable  —  E  n 

land.-— "snell  v.  Webbling,  2  Lev.  150;  Wool 
nolh  v.  Meadows,  5  East  463. 

Canada.  —  Anonymous,  29  U.  C.  Q.  B.  456; 
Johnson  v.  Hedge,  6  U.  C.  Q.  B.  337.  See 
also  McCullough  v.  Mclntee,  13  U.  G.  C.  P. 
438. 

Georgia.  —  See  Williams  v.  Gunnels,  66  Ga. 
521. 

Indiana.  —  McCallister  v.  Mount,  73  Ind. 
559;  Shigley  v.  Snyder,  45  Ind.  541;  Ausman 
v.  Veal,  10  Ind.  355,  71  Am.  Dec.  331;  Harper 
v.  Delp,  3  Ind.  225. 

Iowa.  —  Haynes  v.  Ritchey,  30  Iowa  76,  6 
Am.  Rep.  642. 

Massachusetts.  —  Downs  v.  Hawley,  112 
Mass.  237. 

Missouri.  —  Edgar   v.    McCutchen,  9  Mo. 

768. 

New  York.  — Woolcptt  v.  Goodrich,  5  Cow. 
(N.  Y.)  714,  3  Cow.  (N.  Y.)  231:  Kennedy  y. 
Gifford,  19  Wend.  (N.  Y.)  296.  See  also 
Andrews  v.  Vanduzer,  11  Johns.  (N.  Y.)  38. 

North  Carolina.  —  Chambers  v.  White,  2 
Jones  L.  (47  N.  Car.)  383.  See  also  Sample  y. 
Wynn,  Busb.  L.  (44  N.  Car.)  319. 

Ohio.  —  Haywood  v.  Foster,  16  Ohio  88; 
Her  v.  Cromer,  Wright  (Ohio)  441. 

Oregon.  —  Shartle  v.  Hutchinson,  3  Oregon 
337. 

Pennsylvania.  —  Long  v.  Brougher,  5  Walts 
(I'a.)  439;  Hays  v.  Brieily,  4  Walts  (Pa.)  392. 
See  also  Cooper  y.  Bruce,  2  Watts  (Pa.)  109. 

Written  Words  Charging  Sodomy  Actionable.  — 
See  Thibault  y.  Sessions,  101  Mich.  279;  Rud:- 
v.  Nass,  79  Wis.  321;  Sans  v.  Joerris,  14  Wis. 
663. 

6.  Oral  Words  Not  Actionable  Where  Sodomy  Is 

Not  an  Offense.  —  Estes  v.  Carter,  10  Iowa  400; 
Melyin  v.  Weiant.  36  Ohio  Sr..  1S4,  38  Am. 
Rep!  572;  Davis  y.  Brown,  27  Ohio  St.  326. 

6.  Charge  of  Bestiality  Actionable  Although  Not 
a  Crime.  —  Cleveland  '  t\  Detwei(er,  18  Iowa 
299. 

7.  Edgar  v.  McCutchen,  9  Mo.  768,  in  which 
case  the  word"  fuck"  was  used,  ar.d  it  was 
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1.  "Bobbery"  Not  Used  Technically  —  Oral 
Charge  Not  Actionable.  —  H utts  v.  Hutts,  51 
Ind.  581;  Allen  v.  Hillman,  12  Pick.  (Mass.) 
101,  in  which  case  the  charge  was  that  the 
plaintiff,  who  was  the  treasurer  of  a  Masonic 
lodge,  "  robbed  the  treasury  of  fifteen  hun- 
dred dollars  and  bought  a  farm  with  it."  In 
Clapp  v.  Devlin,  35  N.  Y.  Super.  Ct.  170,  it 
was  said  of  the  captain  of  a  ship  that  his 
cargo  was  short  and  that  he  had  been  guilty 
of  robbery,  and  the  court  held  that  it  was  evi- 
dent that  the  defendant  did  not  use  the  word 

robbery  "  in  its  technical  sense,  but  that 
nevertheless  the  word  was  susceptible  of  an 
actijnable  meaning,  and  it  was  a  question  for 
the  jury  what  the  defendant  meant  to  charge. 

"  You  Robbed  the  Town  "  —  Oral  Charge  Not 
Actionable.  —  M:Carty  v.  Barrett,  12  Minn.  494. 

'•Thou  Hast  Picked  My  Pocket."  —  Where 
these  words  are  declared  upon  it  must  be 
explained  that  the  defendant  intended  to  im- 
port the  commission  of  a  felony.  Anonymous, 
Freem.  K.  B.  277. 

To  Say  of  the  Plaintiff  that  He  Is  a  "Bush- 
whacker" in  the  absence  of  an  averment  of  ex- 
planatory matters  is  not  actionable  as  imputing 
that  the  plaintiff  was  a  robber.  Curry  v. 
Collins,  37  Mo.  324. 

Bobbery  of  Mail  —  Oral  Charge  Actionable.  — 
Jonas"  w.  Chapman,  5  Blackf.  (Ind.)  88.  See 
also  McBean  v.  Williams,  5  P-  C.  Q.  B.  O.  S. 
689. 

2.  Bobbery  of  Bricks  —  Actionable  Words.  —  In 

Slowman  v.  Dutton,  10  Bing.  402,  25  E.  C.  L. 
128,  4  Moo.  &  S.  174.  3  Li  J.  C  PL  109,  the 
action  was  based  on  an  oral  charge  that  the 
plaintiff  had  robbed  the  defendant  of  bricks, 
and  it  was  held  that  the  words  were  action- 
able, it  being  intended  that  the  bricks  were 
chattels  and  not  attached  to  the  soil. 

3.  Oral  Words  Charging  Seduction  Actionable. 

—  See  Jarnigan  v.  Fleming,  43  Miss.  710,  5 
Am.  Rep.  514. 

Written  Words  Charging  Seduction  Actionable. 

—  Bathrick  v.  Detroit  Post,  etc.,  Co.,  50  Mich. 
629,  45  Am.  Rep.  63. 

Written  Charge  of  Attempt  to  Commit  Seduction 
Actionable.  —  Finch  v.  Vifquain,  11  Neb.  280, 
15  Neb.  505. 

Criminal  Libel.  —  See  Com.  v.  Ward  well,  136 
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(28)  Solicitation  to  Commit  Crime.  —  To  solicit  another  to  commit  a  felony 
is  a  misdemeanor  at  common  law  indictable  and  punishable,  and  therefore  to 
say  of  another,  even  orally,  that  he  solicited  a  person  to  commit  a  felony  is 
actionable  per  se.x 

(29)  Complicity  in  Commission  of  Crime  —  Charge  that  Plaintiff  Is  Accessory  or 
Accomplice.  —  Oral  or  written  words  charging  the  plaintiff  with  complicity  in  the 
commission  of  a  felony  are  actionable;*  and  it  is  actionable  to  impute  to 
another  that  he  is  an  accessory  either  before  or  after  the  fact  to  the  commission 
of  a  felony.3 

(30)  Miscellaneous  Crimes.  —  There  remains  to  be  considered  the  actionable 
quality  of  words  imputing  the  commission  of  miscellaneous  crimes  other  than 


held  that  the  charge  was  actionable  although 
that  word  is  not  in  the  dictionary. 

"  Delicacy  Forbids  Me  from  Bringing  a  Direct 
Charge,  but  it  was  a  male  child  of  nine  years 
old  who  complained  to  me."  Woolnoth  v. 
Meadows,  5  East  463,  wherein  it  was  held  that 
the  words  were  actionable  in  connection  with 
the  statement,  that  the  plaintiff's  chatacter  was 
infamous,  and  that  he  would  be  disgraceful  to 
any  society. 

The  Word  "  Sodomite  "  Applied  to  the  Plaintiff 
is  actionable  without  any  explanation,  as  ex- 
pressing plainly  the  statutable  offense  to  the 
ordinary  understanding  of  mankind.  Anony- 
mous, 29  U.  C.  Q.  B.  456. 

An  Oral  Charge  that  a  Woman  Had  Pups  Is 
Actionable. — Ausman  v.  Veal,  10  Ind.  355,  71 
Am.  Dec.  331,  in  which  case  it  was  held  that 
whether  or  not  the  fact  charged  is  physically 
impossible  is  immaterial  because  it  is  not  gen- 
erally known  that  such  a  thing  is  impossible. 
See  also  Kennedy  v.  Gifford,  19  Wend.  (N.  Y.) 
296,  wherein  the  defendant  was  held  liable, 
although  the  hearer  said,  "  f  have  never  heard 
of  such  a  thing  —  do  you  believe  that  story?" 
the  defendant  replying,  "  What  everybody  says 
must  be  true." 

"  I  Never  Committed  the  Crime  Against  Nature." 
—  The  words,  "  I  know  what  Snell  is,  and  I 
know  what  1  am ;  I  never  committed  the  crime 
against  nature,"  are  actionable.  Snell  v. 
Webbling,  2  Lev.  150. 

Meaning  of  Words  "  Ravish  "  and  "  Afoul."  — 
In  Harper  v.  Delp,  3  Ind.  225,  it  was  held  that 
a  set  of  words  containing  the  word  "  ravish  " 
was  actionable,  but  that  a  set  of  words  con- 
taining the  word  "  afoul  "  was  not  action- 
able. 

Actionable  Charge  that  Plaintiff  "  Has  Been 
with  a  Sow."  —  Woolcott  v.  Goodrich,  5  Cow. 
(N.  Y.)  714,  3  Cow.  (N.  Y.)  231. 

"  I  Saw  Peter  with  My  Heifer."  —  In  Johnson 
v.  Hedge,  6  U.  C.  Q.  B.  337,  it  was  held  that 
the  words  quoted  were  not  ex  vi  termini 
actionable  as  importing  the  commission  of 
sodomy,  and  because  sufficient  explanatory 
facts  were  not  averred  a  judgment  for  the 
plaintiff  was  arrested. 

Actionable  Charge  in  Writing  as  to  Attempt  to 
Commit  Bestiality.  —  Wilson  v.  Tatum,  8  Jones 
L.  (53  N.  Car.)  300. 

1.  Words  Charging  Solicitation  to  Commit  Crime 
Actionable.  —  Demarest  v.  Haring,  6  Cow.  (N. 
Y.)  76,  wherein  the  action  was  based  on  an 
oral  charge  that  the  plaintiff  solicited  another 
to  commit  murder;  Womack  v.  Circle,  29 
Gratt.  (Va.)  192,  wherein  the  action  was  based 
on  an  oral  charge  that  the  plaintiff  "  attempted 
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to  bribe  "  a  woman  to  commit  arson.  See  also 
a  dictum  by  Graham,  J.,  in  Mills  v.  Wimp,  10 
B.  Mon.  (Ky.)  417. 

2.  Charge  of  Complicity  in  Commission  of  Felony 
Actionable.  —  Plummer  v.  Johnsen,  70  Wis.  131, 
holding  that  oral  words  charging  that  the 
plaintiff  helped  to  commit  the  crime  of  bur- 
glary are  actionable;  Moore  v.  Manufacturers* 
Nat.  Bank,  123  N.  Y.  420,  holding  that  a  writ- 
ing which  charges  the  plaintiff  with  complicity 
in  the  crime  of  embezzlement  committed  by  a 
bank  cashier  is  actionable.  See  also  Rose- 
water  v.  Hoffman,  24  Neb.  222,  which  was  an 
action  of  libel. 

Complicity  in  Commission  of  Crime  —  Words  Not 
Susceptible  of  Actionable  Meaning.  —  To  say 
orally  of  a  schoolteacher,  '  These  boys  come 
up  here  year  after  year  and  steal  my  apples, 
and  he  knows  it  and  does  not  try  to  stop  it,  but 
he  won't  bring  them  much  longer,"  is  not 
actionable  on  the  theory  that  the  words  impute 
criminal  complicity  in  larceny  committed  by 
his  pupils,  as  they  are  not  susceptible  of  such 
meaning.    Darling  v.  Clement,  69  Vt.  292. 

Charge  that  Plaintiff  Is  Accomplice.  —  In 
Smith  v.  Tribune  Co.,  4  Biss.  (U.  S.)  477.  it 
was  held  that  a  newspaper  article  charging 
the  plaintiff  with  being  an  accomplice  of  John 
Brown  was  actionable. 

Charge  that  Plaintiff  Is  Principal  in  Second 
Degree.  —  It  is  actionable  per  se,  under  the 
Georgia  statute,  to  say  of  another  that  a  felony 
has  been  committed,  and  that  he  committed 
such  acts  as  would  make  him  the  principal  in 
the  second  degree.  Hooper  v.  Martin,  54  Ga. 
648.  which  was  an  action  of  slander. 

Upholding  Another  in  Commission  of  Crime  — 
Words  Not  Actionable.  —  In .  McCurry  v.  Mc- 
Curry,  82  N.  Car.  296,  the  words,  which  were 
oral,  were,  "  Your  mother,  Sarah  McCurry. 
has  upheld  you  in  stealing  from  your  cradle 
up,"  and  it  was  held  in  an  action  by  the 
mother  that  these  words  were  capable  of  two 
interpretations,  and  a  verdict  for  the  defend- 
ant was  not  disturbed. 

3.  Charge  that  Plaintiff  Is  Accessory  Actionable. 
—  Tenney  v.  Clement,  10  N.  H.  52,  holding 
that  oral  words  charging  that  the  plaintiff  was 
accessory  to  a  murder  were  actionable;  Arnold 
v.  Sayings  Co.,  76  Mo.  App.  159.  wherein  the 
plaintiff  was  charged  in  writing  with  being  an 
accessory  before  the  fact  to  the  crime  of  lar- 
ceny; Gould  v.  Weed,  12  Wend.  (N.  Y.)  12, 
wherein  the  action  was  based  on  a  writing 
which  charged  that  the  plaintiff  was  an  acces- 
sory after  the  fact  to  the  crime  of  kidnapping. 
See  also  Caiy  v.  Allen,  39  Wis.  481,  wherein 
the  words  were  in  writing. 
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those  enumerated  in  the  preceding  pages;  and  in  the  note  appended  will  be 
found  a  collection  of  cases  which  have  been  decided  upon  the  ordinary  princi- 
ples governing  words  which  import  the  commission  of  a  crime,  viz.,  that  all 
written  words  which  charge  another  with  the  commission  of  a  crime  are  action- 
able without  proof  of  special  damage,  and  that  oral  words  importing  that 
another  has  committed  a  crime  are  actionable  per  se  where  the  crime  is  one 
involving  moral  turpitude  and  which  will  subject  the  offender  to  an  indict- 
ment and  to  infamous  punishment.1 


1.  Abduction  of  Females  and  Kidnapping  — 
Written  Words  Actionable.  —  Palmer  v.  Adams, 
137  Ind.  72,  wherein  a  newspaper  article  de- 
scribed the  plaintiff  as  a  masher  and  the  kid- 
nipper  of  a  schoolgirl.  See  also  Nash  v. 
Benedict,  25  Wend.  (N.  Y.)  645. 

Embracery  —  Oral  Charge  Actionable.  —  Gibbs 
v.  Dewey,  5  Cow.  (N.  Y.)  503. 

Escapes  —  Written  Charge  Actionable. —  Hotch- 
kiss  v.  Oliphant,  2  Hill  (N.  Y.)  510,  holding 
I  hat  a  charge  of  jail  breaking  is  actionable; 
McNally  v.  Burleigh,  91  Me.  22,  holding  that 
it  is  actionable  to  charge  a  deputy  sheriff  with 
voluntarily  allowing  a  prisoner  in  his  custody 
to  escape.  See  also  In  re  McDonald,  4  VVyo. 
150,  in  which  case  a  criminal  prosecution  for 
libel  was  based  on  a  writing  which  charged 
another  with  assisting  prisoners  to  escape 
from  jail. 

False  Imprisonment  —  Written  Words  Action- 
able.—  Houston  Printing  Co.  v.  Moulden,  15 
Tex.  Civ.  App.  574,  which  was  an  action  of 
libel  brought  by  a  sheriff;  Osborne  v.  Troup, 
60  Conn.  485,  wherein  a  writing  charged  the 
plaintiff  with  having  drugged  his  mother-in- 
law  and  caused  her  to  be  confined  in  a  lunatic 
asylum. 

False  Personation  of  Officer  —  Written  Words 
Actionable.  —  See  McDermott  v.  Evening 
Journal  Assoc.,  43  N.  J.  L.  488. 

Grave  Robber  —  Written  Charge  Actionable.  — 

See  Locke  v.  Chicago  Chronicle  Co.,  107  Iowa 
390. 

Rioting  —  Words  Held  Not  to  Charge  Offense. 

—  To  write  of  another  that  he  "has  figured 
quite  prominently  in  some  of  the  squatter 
riots,"  "  squatter  riots  "  being  understood  in 
California  1.0  be  fights  over  the  right  to  land,  is 
not  actionable  per  se,  because  it  is  not  said 
thereby  that  such  participator  in  the  riot  was 
in  the  wrong  or  that  he  was  invading  the 
rights  of  others.  Clarke  v.  Fitch,  41  Cal. 
472. 

Sending  Threatening  Letters  —  Written  Charge 
Actionable.  —  See  Harvey  v.  French,  1  Cromp. 
&  M.  11. 

Smuggling  —  Written   Charge  Actionable.  — 

Stilwell  v.  Barter,  19  Wend.  (N.  Y.)  487,  in 
which  case  the  words  were,  "  He  has  been 
actively  and  profitably  engaged  in  a  particular 
kind  of  drygoods  business,"  and  thus  acquired 
an  "  intimate  knowledge  of  the  old  smuggling 
haunts  and  bv-paths." 

Piracy  —  Written  Charge  Actionable.  —  See 
Trasca  v.  Maddox,  11  La.  Ann.  206,  66  Am. 
Dec.  198. 

Treason.  — Cutler's  Case,  Freem.  K.  B.  530; 
Clarges  v.  Rowe,  Freem.  K.  B.  280,  in  which 
cases  oral  charges  were  held  to  be  actionable. 
See  also,  as  holding  written  words  charging 
that  another  is  a  traitor  are  actionable,  Genet 
v.  Mitchell,  7  Johns.  (N.  Y.)  120;  Coleman  v. 
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Southwick,  9  Johns.  (N.  Y.)  45,  6  Am.  Dec. 

253- 

Meaning  of  Word  "Rebel."  —  It  has  been 
declared  that  to  say  of  another  that  he  is  a 
rebel  is  not  actionable  unless  it  is  intended  to 
charge  that  he  has  been  guilty  of  treason. 
Beardsley  v.  Bibble,  3  N.  Bruns.  246.  But  in 
Kinney  v.  Roberts,  26  Hun  (N.  Y.)  166,  it  was 
held  that  a  written  charge  made  during  the 
Civil  War  that  the  plaintiff  was  a  rebel  spy 
was  actionable. 

Instigating  Sedition  —  Criminal  Libel.  —  A 
writing  which  charges  another  with  the  offense 
of  instigating  or  conspiring  with  others  to 
commit  a  seditious  offense  is  libelous.  Pro- 
visional Government  v.  Smith,  9  Hawaii  257, 
which  was  a  criminal  prosecution. 

Unlawful  Sale  of  Opium  —  Written  Charge  Ac- 
tionable.—  Gomez  v.  Hawaiian  Gazette  Co.,  10 
Hawaii  108. 

Offense  Against  Postal  Laws  —  Oral  and  Written 
Charges  Actionable.  —  Hemmens  v.  Nelson,  138 
N.  Y.  517,  wherein  the  plaintiff  was  charged 
orally  with  sending  obscene  matter  through 
the  mail;  Harris  v.  Terry,  98  N.  Car.  131,  in 
which  case  a  postmaster  was  charged  with  an 
offense  against  the  postal  laws. 

Charge  of  Breaking  Open  Letters  Not  Ex  Vi 
Termini  Actionable.  —  In  McCuen  v.  Ludlum, 
17  N.  J.  L.  12,  it  was  held  that  it  was  not  ac- 
tionable to  say  orally  of  a  postmaster  that  he 
had  broken  open  letters,  there  being  ro  collo- 
quium whereby  it  appeared  that  the  defendant 
was  speaking  concerning  the  plaintiff  in  the 
execution  of  his  office  or  of  and  concerning 
his  unlawful  breakir.g  open  of  letters. 

Violation  of  Election  Laws  —  Oral  and  Written 
Words  Actionable.  —  Crawford  v.  Wilson,  4 
Barb.  (N.  Y.)  504,  wherein  the  plaintiff  was 
charged  orally  with  having  wilfully  made  a 
false  declaration  at  a  school-district  meeting 
of  his  right  to  vote,  the  offense  being  a  misde- 
meanor involving  moral  turpitude,  and  which 
is  punishable  by  indictment;  Ellsworth  v. 
Hayes,  71  Wis.  427,  wherein  an  inspector  of 
elections  was  charged  orally  with  violating  an 
election  law.  See  also  the  following  cases 
wherein  written  words  were  declared  upon: 
Downing  v.  Brown,  3  Colo.  571;  Hotchkiss  v. 
Porter,  30  Conn.  414;  Vance  v.  Louisville 
Courier- journal  Co.,  95  Ky.  41;  Walker  v. 
Winn.  8'Mass.  248. 

In  M'Clean  v.  Fowle,  2  Cranch  (C.  C  )  118, 
15  Fed.  Cas.  No.  8,691,  and  Kraus  v.  Republi- 
can-Sentinel Co.,  60  Wis.  425,  it  was  held  that 
the  writings  were  not  actionable  because  it 
did  not  expressly  appear  that  the  commission 
of  crimes  was  charged  by  the  words  used. 

Violation  of  Health  and  Food  Regulations  —  Oral 
and  Written  Words  Actionable.  —  Brooks  r  .  1 1  pri- 
son, 91  N.  Y.  S3,  in  which  case  the  plaintiff  de- 
clared upon  oral  and  written  words  charging 
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5.  Words  Not  Importing  Commission  of  Crime  —  a.  Written  Words  —  (i)  In 
General.  —  It  has  never  been  the  criterion  in  determining  the  actionable 
quality  of  written  words,  prints,  etc.,  that  they  should  import  the  commission 
of  a  crime,  and  the  authorities  are  uniform  that  a  writing  may  be  libelous  and 
actionable  without  proof  of  special  damage,  even  though  it  contains  no 
imputation  of  a  capital  offense  or  other  infamous  crime  or  misdemeanor,  as 
will  appear  more  at  large  hereinafter  in  considering  the  actionable  quality 
of  particular  imputations  which  do  not  amount  to  a  charge  that  another  has 
committed  a  crime.1 


him  with  the  violation  of  a  statute  relative  to 
the  sale  of  impure,  etc.,  milk.  See  also  Geary 
v.  Bennett,  65  Wis.  554,  53  Wis.  444,  wherein 
the  plaintiff  was  orally  charged  with  the 
offense  of  selling  watered  milk  to  a  butter  or 
cheese  factory. 

Violation  of  Interstate  Commerce  Act  —  Written 
Charge  Actionable.  —  See  Duncan  v.  Atchison, 
etc.,  R.  Co  ,  72  Fed.  Rep.  808,  44  U.S.  App. 
427,  in  which  case,  however,  the  writing  was 
a  privileged  communication. 

Violation  of  U.  S.  Internal  Revenue  Laws  — 
Written  Charge  Actionable.  —  Jones  v.  Towns- 
end,  21  Fla.  431,  58  Am.  Rep.  676;  Worthing- 
ton  v.  Houghton,  log  Mass.  481.  See  also 
Chenery  v.  Goodrich,  oS  Mass.  224. 

Violation  of  Liquor  Laws  —  Oral  and  Written 
Words  Actionable.  —  Smith  v.  Smith,  2  Sneed 
(Tenn.)  473,  holding  that  an  oral  charge  of 
selling  intoxicating  liquor  in  violation  of 
statute  was  actionable,  the  offense  being  one 
involving  moral  turpitude  and  for  which  an 
indictment  or  presentment  will  lie.  See  also 
the  following  cases  in  which  written  words 
were  declared  upon:  Perry  v.  Man,  I  R.  I. 
263;  Werner  v.  Ascher,  86  Wis.  34Q,  in  which 
case  the  illegal  sale  of  intoxicating  liquor  was 
charged;  Conroy  v.  Pittsburgh  Times,  139  Pa. 
St.  334,  23  Am.  St.  Rep.  188,  wherein  the 
plaintiff  was  charged  with  keeping  a  disorderly 
house;  Schulze  v.  Jalonick,  18  Tex.  Civ.  App. 
296,  wherein  a  written  charge  of  keeping  a 
"  blind  tiger  "  was  held  to  be  actionable. 

Violation  of  Pension  Laws  —  Written  Words 
Actionable.  —  See  Regensperger  v.  Kiefer,  (Pa. 
1887)  7  Atl.  Rep.  724. 

To  Charge  the  Publication  of  a  Criminal  Libel  Is 
Actionable. — Andres  v.  Koppenheafer,  3  S.  & 
R.  (Pa.)  255,  8  Am.  Dec.  647,  wherein  the 
charge  was  made  orally;  Boogher  :■.  Knapp, 
76  Mo.  457,  wherein  the  charge  was  made  in 
writing  that  the  plaintiff  had  been  convicted 
of  the  crime  of  libel. 

Obscene  Publication  —  Oral  Charge  of  Author- 
ship Actionable. —  Viele  v.  Gray,  (C.  PI.  Spec. 
T.)  10  Abb.  Pr.  (N.  Y.)  1,  18  How.  Pr.  (N.  Y.) 
550,  in  which  case  the  words  were  held  to  be 
actionable  because  they  charged  the  plaintiff 
with  an  indictable  crime  involving  moral 
1  urpitude. 

Selling  and  Disposing  of  Mortgaged  Chattels  — 
Oral  Words  Actionable.  —  Vaus  r.  Middlebrook, 
(N.  Y.  City  Ct.  Gen.  T.)  3  N.  Y.  St.  Rep.  277, 
wherein  the  words  charged  a  violation  of 
Penal  Code,  New  York,  §  571. 

Production  of  Pretended  Heir  —  Oral  Words  Ac- 
tionable. —  Weed  v.  Bibbins,  32  Batb.  (N.  Y.) 
315,  wherein  the  plaintiff,  a  widow,  was  falsely 
charged  with  the  offense  denounced  in  N.  Y. 
Penal  Code,  §  151. 


1.  Written  Words  May  Be  Actionable  though  No 
Crime  Imputed.  —  See  the  following  cases: 

England.  —  Tuam  v.  Robeson,  5  Bing.  17, 
15  E.  C.  L.  350,  2  M.  &  P.  32;  Cropp  v.  Tilney, 
3  Salk.  225. 

Canada.  —  Connick  v.  Wilson,  4  N.  Bruns. 
617. 

United  States.  —  Merchants'  Ins.  Co.  v.  Buck- 
ner,  (C.  C.  A.)  98  Fed.  Rep.  222;  Bariows  v. 
Carpenter,  I  Cliff.  (U.  S.)  204,  2  Fed.  Cas.  No. 
1,058. 

Colorado.  —  Republican  Pub.  Co.  v.  Mosman, 
15  Colo.  399. 

Delaware.  —  Rice  v.  Simmons,  2  Harr.  (Del.) 
417,  31  Am.  Dec.  766. 

Florida.  —  Montgomery  v.  Knox,  23  Fla.  599. 
Georgia. — Per    Lumpliin,    J.,    in  Augusta 
Evening  News  v.  Redford,  91  Ga.  494,  44  Am. 
St.  Rep.  53. 

Hawaii. — Provisional  Government  v.  Smith, 
g  Hawaii  257;  Rex  v.  Gibson,  6  Hawaii  310, 
which  was  a  criminal  prosecution.  But  see 
contra,  the  remarks  of  Judd,  C.  J.,  in  Gomez  v. 
Hawaiian  Gazette-Co.,  to  Hawaii  108. 

Indiana.  —  Doan  v.  Kelley,  121  Ind.  413; 
Prosser  v.  Callis,  117  Ind.  105;  Crocker  v. 
Hadley,  102  Ind.  416;  Hake  v.  Brames,  95  Ind. 
161;  Bain  v.  Myrick,  88  Ind.  137;  Gabe  v.  Mc- 
Ginnis,  68  Ind.  538;  Indianapolis  Journal 
Newspaper  Co.  v.  Pugh,  6  Ind.  App.  510; 
Patchell  v.  Jaqua,  6  Ind.  App.  70. 

Iowa.  —  Halley  v.  Gregg,  74  Iowa  563,  which 
case  was  decided  under  a  statute  defining  libel. 

Kansas.  —  Hetherington  v.  Sterry,  28  Kan. 
426,  42  Am.  Rep.  169. 

Maine.- — State  v.  Norton,  89  Me.  290;  Till- 
son  v.  Robbins,  68  Me.  295,  28  Am.  Rep.  50. 

Maryland.  —  Snyder  v.  Fulton,  34  Md.  128, 
6  Am.  Rep.  314. 

Massachusetts.  —  Atwill  v.  Mackintosh,  120 
Mass.  177;  Miller  v.  Butler,  6  Cusb.  (Mass.) 
71,  52  Am.  Dec.  768.  See  also  Shattuck  v. 
Allen,  4  Gray  (Mass.)  540;  Treanorr\  Donahoe, 
6  Cush.  (Mass.)  228. 

Michigan. — Randall  v.  Evening  News  Assoc., 
101  Mich.  561;  Belknap  v.  Ball,  83  Mich.  5S3, 
21  Am.  St.  Rep.  622;  Bourreseau  v.  Detroit 
Evening  Journal  Co.,  63  Mich.  425,  6  Am.  St. 
Rep.  320. 

Minnesota.  —  McDermott  v.  Union  Credit 
Co.,  76  Minn.  84;  Byram  v.  Aiken,  65  Minn. 
87;  Holslon  v.  Boyle,  46  Minn.  432. 

Missouri.  —  Ferguson  v.  Evening  Chronicle 
Pub.  Co.,  72  Mo.  App.  462. 
Nebraska.  —  Raker  v.  State,  50  Neb.  202. 
New  Jersey.  —  Hand  v.  W'inton,  38  N.  J.  L. 
122. 

New  York.  —  Sanderson  v.  Caldwell,  45  N. 
Y.  398,  6  Am.  Rep.  105;  Stokes  v.  Stokes,  76 
Hun  (N.  Y.)  314;  Clark  v.  Anderson,  (Buffalo 
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Written  Words  Tending  to  Diminish  the  Respectability  of  the  person  to  whom  they 
relate  and  to  expose  him  to  disgrace  and  obloquy,  although  they  do  not 
impute  the  commission  of  a  crime,  are  libelous  and  actionable  although  no 
special  damages  are  alleged  or  proved.1 

(2)  Criminal  Libels.  —  Written  or  printed  words  in  order  to  constitute  a 
criminal  libel  need  not  impute  the  commission  of  a  criminal  offense.2 

b.  Oral  Words  — (i)  Common-law  Rule.  —  A  cardinal  rule  of  the  com- 
mon law  is  that  oral  words,  however  opprobrious,  are  not  actionable  without 
proof  of  special  damage  unless  they  impute  to  another  the  commission  of  a 
crime,  as  will  be  seen  hereinafter  more  particularly  in  considering  the  action- 
able quality  of  various  words  conveying  specific  imputations,  the  line  being 
drawn  arbitrarily  at  words  which  impute  crime  because,  as  has  been  said,  any 
other  rule  would  lead  to  a  vast  amount  of  unwise  and  unfortunate  litigation. 


Super.  Ct.  Gen.  T.)  33  N.  Y.  St.  Rep.  866; 
Byrnes  v.  Mathews,  (Buffalo  Super.  Ct.  Gen. 
T  )  12  N.  Y.  St.  Rep.  74;  Moffali  v.  Cauldwell, 
3  Hun  (N.  Y.)  26,  5  Thomp.  &  C.  (N.  Y.)  256; 
Cramsr  v.  Riggs,  17  Wend.  (N.  Y.)  209;  Van 
Ness  v,  Hamilton,  19  Johns.  (N.  Y.)  349; 
Cooper  v.  Greeley,  1  Den.  (N.  Y.)  347.  See 
alsj  Moore  v.  Francis,  121  N.  Y.  199,  18  Am. 
St.  Rep.  810;  Williams  v.  Godkin,  5  Daly  (N. 
Y.)  499. 

North  Carolina. — Simmons  v.  Morse,  6 
Jones  L.  (51  N.  Car.)  6. 

Ohio.  —  Tappan  v.  Wilson,  7  Ohio(pt.  1.)  191; 
Newbraugh  v.  Curry,  Wright  (Ohio)  47. 

Rhode  Island.  —  Perry  v.  Man,  1  R.  I.  263. 

Tennessee.  —  Dawson  v.  Holt,  11  Lea  (Tenn.) 
5S3,  47  Am.  Rep.  312;  Williams  v.  Karnes,  4 
Humph.  (Tenn.)  9. 

Texas.  —  Sanders  v.  Hall,  22  Tex.  Civ.  App. 
282. 

Virginia.  —  Adams  v.  Lawson,  17  Gratt.  (Va.) 
250,  94  Am.  Dec.  455. 

Wisconsin.  —  Bradley  v.  Cramer,  59  Wis.  309, 
48  Am.  Rep.  511. 

Wyoming.  —  In  re  McDonald,  4  Wyo.  150. 

1 ,  Written  Words  Tending  to  Diminish  Respect- 
ability. —  Siokes  v.  Stokes,  76  Hun(N.  Y.)  314. 
And  see  for  a  complete  discussion  of  the  action- 
able quality  of  written  words  which  tend  to 
expose  another  to  ridicule,  contempt,  disgrace, 
hatred,  etc.,  infra,  thissection  and  subdivision, 
(3)  Words  Exposing  Another  to  Ridicule,  Con- 
tempt. Degradation,  or  Disgrace. 

Written  Words  Tending  to  Provoke  Breach  of 
Peace.  —  In  Ohio  it  has  been  declared  that  writ- 
ten words  which  tend  to  provoke  a  breach  of 
the  peace  are  actionable  even  thojgh  they  do 
not  impute  the  commission  of  a  crime.  New- 
braugh v.  Curry,  Wright  (Ohio)  47;  Clermont 
County  v.  Robb,  Wright  (Ohio)  48.  See  also 
Tappin  v.  Wilson,  7   Ohio  (pt.  i.)  191,  per 

Wood,  J.  „  .   .  , 

2,  Criminal  Libel  Need  Not  Impute  Criminal 
Offense.  —  State  v.  Norton,  89  Me.  290;  Com. 
v.  Child,  13  Pick.  (Mass.)  19S;  Provisional 
Government?'.  Smith,  9  Hawaii  257,  which  last 
case  was  decided  under  a  statute.  See  also 
Rex  v.  Gibson,  6  Hawaii  310;  State  v.  Spear, 
13  R.  I.  324;  In  re  McDonald,  4  Wyo  150.  _ 

3,  Oral  Words  Not  Imputing  Crime  Not  Action- 
able. —  3  Bl.  Com.  125.  See  also  the  follow- 
ing cases: 

England.  —  Onslow  v.  Home,  3  Wds.  C.  1  I. 
177,  2  W.  HI.  7^0;  Holt  v.  Scholefield,  6  T.  R. 
691;  Lemon  v.  Simmons,  57  L.  J.  Q.  B.  260,  36 


W.  R.  35i;'Blackman  v.  Bryant,  27  L.  T.  N. 
S.  491 ;  Mayne  v.  Digle,  Freem.  K.  B.  46;  Cur- 
rigan  v.  Ryan,  15  W.  R.  61;  Richardson  v. 
Allen,  2  Chit.  657,  18  E.  C.  L.  445:  Barnett  v. 
Allen,  3  H.  &  N.  376,  4  Jur.  N.  S.  488,  27  L.  ]. 
Exch.  412,  1  F.  &  F.  125;  Feise  v.  Linder,  3  B. 
&  P.  372;  Storey  v.  Chailands,  8  C.  &  P.  234, 
34  E.  C.  L.  367;  Barnham's  Case,  4  Coke  20. 

Canada.  —  Palmer  V.  Solmes,  30  U.  C.  C.  P. 
481,  45  U.  C.  Q.  B.  15;  Fcllowes  v.  Hunter,  20 
U.  C.  Q.  B.  382;  Paterson  v.  Collins,  11  U.  C. 
Q.  B.  63;  Smith  v.  Collins,  3  U.  C.  Q.  B.  1. 

United  States.  —  Pollard  v.  Lyon,  91  U.  S. 
225;  Johnson  v.  Brown,  4  Cranch  (C.  C.)  235. 

Alabama. — Smith  v.  Gaffard,  31  Ala.  45; 
Dudley  v.  Hotn,  21  Ala.  379'.  Berry  v.  Carter, 
4  Slew.  &  P.  (Ala.)  387,  24  Am.  Dec.  762;  Hill- 
house  v.  Peck,  2  Stew.  &  P.  (Ala.)  395;  Per- 
due v.  Burnett,  Minor  (Ala.)  138. 

Delaware.  —  Kinney  v.  Hosea,  3  Harr.  (Del.) 
77;  Rice  v.  Simmons,  2  Harr.  (Del.)  417,  31 
Am.  Dec.  766. 

Georgia. — Ford  v.  Johnson,  21  Ga.  399; 
Cooper  v.  Perry,  Dudley  (Ga.)  247. 

Idaho.  —  Douglas  v.  Douglas,  (Idaho  1895) 
38  Pac.  Rep.  934. 

Illinois.  —  Stewart  v.  Howe,  17  111.  "i;  In- 
g  ills  v.  Allen,  1  111.  300. 

Indiana.  —  Divens  v.  Meredith,  147  lnQ-  °93: 
Rock  v.  McClainon,  95  Ind.  415;  Pollock  v. 
Hastings,  88  Ind.  248;  McFadin  v.  David,  78 
Ind.  445,  41  Am.  Rep.  587;  Dodge  v.  Lacey,  2 
Ind.  212;  Lumpkins  v.  Justice,  1  Ind.  557; 
Abrams  v.  Smith,  8  Blackf.  (Ind.)  95;  Wyant 
v.  Smith,  5  Blackf.  (Ind.)  293;  Dukes  v.  Clark. 
2  Blackf.  (Ind.)  20. 

Iowa.  —  Sterling  v.  Jugenheimer,  69  Iowa 
210;  McLaughlin  v.  Bascom,  38  Iowa  660; 
Lucas  v.  Flinn,  35  Iowa  9;  Estes  v.  Carter,  10 
Iowa  400;  Abrams  v.  Foshee,  3  I°wa  2"4-  06 
Am.  Dec,  77-  „  , 

Kentucky  —  Mills  v.  Wimp,  10  B.  Mon.  (Ky.) 
417;  Russell  v.  Wilson,  7  P>  Mon.  (Ky.)  261: 
Hawn  v.  Smith.  4  B.  Mon  (Ky.)  3?5;  Jackson 
v.  Weisiger.  2  B.  Mon.  (Ky.)2i4;  Mills  v.  Tay- 
lor, 3  Bibb  (Ky.)  469:  Porter  v.  Hughev,  2 
Bibb  (Ky.)  232;  Elliot  v.  Ailsberry,  2  Bibb 
(Ky.)  473,  5  Am.  Dec.  631;  Wallace  v.  Young, 
5  T.  B.  Mon.  (Kv.)  155;  Brite  v.  Gill.  2  T.  B. 
Mon.  (Ky.)  65,  '15  Am.  Dec.  122;  M'Gee  v. 
Wilson,  Lilt.  Sel.  Cas.  (Ky.)  187;  Caldwell  v. 
Abbey,  Hard.  (Ky.)  539- 

Main,-,  —  Wing  v.  Wing,  66  Me.  62,  22  Am. 
Rep  548;  Buck  -•.  Hersey.  31  Me.  558. 

Maryland.  —  Fawsetl  v.  Clark,  4S  Md.  494, 
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(2)  Exceptions  to  Common-latv  Rule.  —  The  only  exceptions  to  this  rule,  it 
would  seem,  are  that  words  importing  that  another  has  an  infectious  disease, 
which  thereby  tends  to  exclude  him  from  society,  and  words  which  touch  a 


30  Am.  Rep.  481;  Griffin  v.  Moore,  43  Md.  246; 
Dorsey  v.  Whipps,  8  Gill  (Md.)  457;  Winter  v. 
Sumwalt,  3  Har.  &  J.  (Md.)  38;  Sheely  v. 
Biggs,  2  Har.  &  J.  (Md  )  363,  3  Am,  Dec.  552; 
Chaplin  v.  Cruikshanks,  2  Har.  &  J,  (Md.)  247. 
See  also  Wagaman  v.  Byers,  17  Md.  183. 

Massachusetts.  —  Young  v.  Cook,  144  Mass. 
38;  Fitzgerald  v.  Robinson,  112  Mass.  371; 
Cook  v.  Cook,  100  Mass.  10,4;  Stevenson  v. 
Hayden,  2  Mass.  406;  Allen  y,  Hillman,  12 
Pick.  (Mass.)  101 ;  Stevens Hart  well,  1 1  Met. 
(Mass.)  542;  Dunnell  v.  Fiske,  11  Met.  (Mass.) 
55f  ;  Tebbetis  v.  Goding,  9  Gray  (Mass,)  254. 
See  also  Goodrich  v.  Hooper,  97  Mass.  1,  93 
Am.  Dec.  49;  Chaddock  v.  Briggs,  13  Mass. 
248,  7  Am.  Dec.  137;  Krebs  v.  Oliver,  12  Gray 
(Mass.)  239. 

Michigan.  —  Vickers  y.  Stpnemap,  73  Mich. 
419. 

Minnesota.  —  Schmidt?'.  Witherick,  29  Minn. 
156;  McCarty  v.  Barrett,  12  Minn.  494. 

Mississippi.  —  Warren  v.  Norman,  Walk. 
(Miss.)  387.  See  also  Scott  v.  Peebles,  2  Smed. 
&  M.(Miss.)  546. 

Missouri.  —  Powell  v.  Crawford,  107  Mo.  595; 
Curry  v.  Collins,  37  Mo.  324;  Adams  v.  Han- 
non,  3  Mo.  222.  See  also  Bundy  v.  Hart,  46 
Mo.  460,  2  Am.  Rep.  525;  Nelson  v.  Musgrave, 
10  Mo.  648. 

Montana.  —  Ledlie  v.  Wallen,  17  Mont.  150. 
New  Hampshi>e.  —  Glines  v.  Smith,  48  N.  H. 
259;  Norton  v.  Ladd,  5  N.  H.  203,  20  Am.  Dec. 

573-  "  VT  , 

New  Jersey.  —  McCuen  v.  Ludlum,  17  N.  J, 
L.  12. 

New  York. — Anonymous,  60  N.  Y.  262,  rg 
Am.  Rep.  174;  Kinney  v.  Nash,  3  N.  Y.  177; 
Eisile  v.  Walther,  (N.  Y.  City  Ct.  Gen.  T.)  24 
N.  Y.  Si.  Rep.  122;  Shelby  v.  Sun  Printing, 
efc,  Assoc.,  38  Hun  (N.  Y.)  474,  109  N.  Y. 
611;  Weed  v.  Bibbins,  32  Barb.  (N.  Y.)  315; 
Hallock  v.  Miller,  2  Barb.  (N.  Y.)63o;  Roberts 
v.  Champlin,  14  Wend.  (N.  Y.)  120;  Ireland 
v.  McGarvish,  1  Sandf.  (N.  Y.)  155;  Van  Ness  v. 
Hamilton,  19  Johns.  (N.  Y.)  349;  Chase  v. 
Whitlock,  3  Hill  (N.  Y.)  139.  See  also  Wright 
v.  Paige,  3  Keyes  (N.  Y.)  581. 

North  Carolina.  —  Barnes  v.  Crawford,  115 
N.  Car.  76;  McKee  v.  Wilson,  87  N.  Car.  3«o; 
McCurry  v.  McCurry,  82  N.  Car.  296;  Pegram 
v.  Stoltz,  76  N.  Car.  349;  Eure  v.  Odom,  2 
Hawks  (9  N.  Car.)  52;  Edwards  v.  Howell, 
10  Ired.  L.  (32  N.  Car.)  211;  Stokes  v.  Arey,  8 
Jones  L.  (53  N.  Car.)  66;  Sparrow  v.  Maynard, 
8  Jones  L  (53  N.  Car.)  195;  Wilson  v.  Tatum, 
8  Jones  L.  (53  N.  Car.)  300;  McDowell  ?'. 
Bowles,  8  Jones  L.  (53  N.  Car.)  184;  Boling 
v.  Luther,  Term  (4  N.  Car.)  202;  McGuire  v. 
Blair,  2  Law  Repos.  (4  N.  Car.)  443.  See  also 
Wall  v.  Hoskins,  5  Ired.  L.  (27  N.  Car  )  177; 
Brady  v.  Wilson,  4  Hawks  (11  N.  Car.)  93. 

Ohio.  —  Brown  i>.  Myers,  40  Ohio  St.  99; 
Mel^in  v.  Weiant,  36  Ohio  St.  184,  38  Am, 
Rep.  572;  Davis  v.  Brpwn,  27  Ohio  St.  326; 
Hollingsworth  v.  Shaw,  19  Ohio  St.  430,  2  Am, 
Rep.  411;  Alfele  v.  Wright,  17  Ohio  St.  238,  93 
Am.  Dec.  615;  Dial  y.  Holier,  6  Ohio  Si.  22,8. 

Oregon.  —  Davis  v.  Sladden,  17  Oregon  259; 
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Quigley  p.  McKee,  12  Oregon  22,  53  Am.  Rep. 
320. 

Pennsylvania.  —  Stitzell  v.  Reynolds,  67  Pa. 
St.  54,  5  Am.  Rep.  396;  Lukeharl  v.  Byerly,  53 
Pa.  St.  418;  Gosling  v,  Morgan,  32  Pa,  St.  273; 
Stees  v.  Kemble,  27  Pa.  St.  112;  M'Clurg  v. 
Ross,  5  Binn.  (Pa.)  218;  Shaffer  v.  Kintzer,  1 
Binn.  (Pa,)  537,  2  Am.  Dec.  488;  Miller  v.  Rit- 
tinger,  2  Pearson  (Pa.)  351;  Harvey  v.  Boies, 
1  P.  &  W.  (Pa,)  12;  Maxwell  v.  Allison,  11  S. 
&  R.  (Pa.)  343;  Findlay  v.  Bear,  8  S.  &  R. 
(Pa.)  571;  Bloom  v.  Bloom,  5  S.  &  R.  (Pa.)  391; 
Weierbach  v.  Ttone,  2  W.  &  S.  (Pa.)  40S. 

Rhode  Island,  —  Lodge  v.  O'Toole,  20  R.  1. 
405;  Fanning  v.  Chace,  17  R.  1.  388,  33  Am. 
St.  Rep.  878;  Seery  v.  Viall,  16  R.  I.  517. 

South  Carolina. — O'Hanlon  v.  Mvers,  10 
Rich.  L.  (S.  Car.)  128;  Gage  v.  Shelton,  3  Rich. 
L.  (S.  Car.)  242;  Boyd  v.  Brent,  3  Brev,  (S. 
Car.)  241;  Sturgenegger  v.  Taylor,  2  Brev. 
(S.  Car.)  480;  Pegram  v.  Styron,  1  Bailey  L. 
(S.  Car.)  595;  Croskeys  v.  O'Driscoll,  1  Bay  (S. 
Car.)  481;  Woodburn  v.  Miller,  Cheves  L.  (S. 
Car.)  194;  Mayrant  v.  Richardson,  1  Nott  & 
M.  (S.  Car.)  347,  9  Am.  Dec.  707,  See  also  Dal- 
rymple  v.  Lofton,  2  McMull.  L.  (S.  Car.)  112. 

Tennessee.  —  McAnally  v.  Williams,  3  Sneed 
(Tenn.)  26;  Cannon  v.  Phillips,  2  Sneed  (Tenn.) 
185;  Smith  v.  Smith,  2  Sneed  (Tenn.)  473; 
Rodgers  v.  Rodgers,  ir  Heisk.  (Tenn.)  757; 
Bell  v.  Farnsworth,  11  Humph.  (Tenn.)  608; 
Williams  v.  Karnes,  4  Humph.  (Tenn.)  9; 
Wallace  v.  Grant,  Sneed  (Tenn.)  68.  See 
also  Poe  v.  Grever,  3  Sneed  (Tenn.)  664. 
Texas.  —  Ross  v.  Fitch,  58  Tex.  148. 
Vermont. —  Hoar  v.  Ward,  47  Vt.  657,  Kjm- 
mis  v.  Stiles,  44  Vt.  351;  Langdon  v.  Young, 
33  Vt.  136;  Redway  v.  Gray,  31  Vt.  292;  Hol- 
ton  v.  Muzzy,  30  Vt.  365;  Ryan  v.  Madden, 
12  Vt.  51;  Billings  v.  Wing,  7  Vt.  439;  Fitz- 
simmons  v.  Cutler,  1  Aik.  (Vt  )  34.  See  also 
Merritt  v.  Dearth,  48  Vt.  65;  Bridgman  v.  Hop- 
kins, 34  Vt.  532;  Colby  v.  Reynolds,  6  Vt.  489, 
27  Am.  Dec.  574. 

Virginia.  —  VVomack  v.  Circle,  29  Gratt. 
(Va.)  192;  Hansbrough  v.  Stinnett,  25  Gran. 
(Va.)  495;  Moseley  v.  Moss,  6  Gralt.  (Va.)  534, 
per  Baldwin,  J.  But  see  the  Virginia  statute 
as  to  insulting  words. 

Wisconsin.  —  Benz  v.  Wiedenhoeft,  83  Wis. 

397;  Weil  v.  Altenhofen,  26  Wis  708;  K  v. 

H  ,  20  Wis  239,  91  Am.  Dec.  397, 

In  Louisiana  it  is  the  settled  docttine  that  if 
oral  words  impute  moral  turpitude,  though  no 
crime,  they  furnish  a  cause  of  action  and 
authorize  damages  without  proof.  Simons  r\ 
Lewis,  51  La.  Ann.  327,  following  Millet  v. 
Holsteih,  16  La.  389,  and  Fetay  v.  Foote,  12 
La.  Ann.  894. 

Destruction  of  Another's  Will  —  Oral  Words  Not 
Actionable.  —  An  oral  charge  that  one  has 
burned,  destroyed,  and  suppressed  another's 
will  is  not  actionable,  because  no  indictable 
offense  is  charged.  O'Hanlon  v.  Myers,  10 
Rich.  L.  (S.  Car.)  128. 

Authorship  of  Notice  from  White- caps  —  Oral 
Words  Not  Actionable. —  Divens  v.  Meredith, 
147  Ind.  693,  in  which  case  u  was  held  that  as 
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person  injuriously  in  his  office,  profession,  or  occupatiDn,  are  actionable  per  se, 
even  though  they  are  oral,  regardless  of  the  fact  that  they  do  not  impute  the 
commission  of  any  crime.1 

(3)  Statutory  Provisions—  In  General.  —  In  some  states  by  statute  the  rule 
of  the  common  law  that  oral  words,  to  be  actionable se,  must  charge  the 
commission  of  a  crime,  has  been  abrogated.2 

Insulting  Words  —  Actions  under  Statutes  to  Suppress  Duelling.  —  In  some  states 
statutes  intended  for  the  suppression  of  duelling  have  been  enacted  which  pro- 
vide in  effect  that  all  words  which  from  their  usual  construction  and  common 
acceptation  are  considered  as  insults,  and  lead  to  violence  and  breach  of  the 
peace,  shall  be  actionable,  such  statutes  being  intended  in  part  to  remedy  the 
difficulty  of  the  common  law  under  which  oral  words  are  not  actionable  unless 
they  impute  the  commission  of  a  crime.3 

Statute  Does  Not  Abrogate  Common  Law.  —  It  has  been  held  that  statutes  relative 
to  insulting  words  do  not  abrogate  the  rules  of  the  common  law  as  to  what 
oral  words  are  actionable.4 

c.  As  Respects  Particular  Imputations  — (i)  Violation  of  City  Ordi- 
nance. —  To  say  of  another  orally  that  he  has  done  acts  which  constitute  mere 
violations  of  a  city  ordinance,  but  which  do  not  constitute  a  common-law  or 
statutory  offense,  is  not  actionable  per  se.* 

(2)  Breach  of  Contract,  Negligence,  Trespass,  etc.  —  No  action  lies  without 
proof  of  special  damages  for  oral  words  which  charge  merely  a  breach  of  con- 
tract,0 negligence,7  trespass,8  or  conversion  * 


it  is  not  a  crime  to  post  a  notice  purporting  to 
have  emanated  from  white-caps,  it  is  not  action- 
able to  say  of  another  orally  that  he  is  the 
author  of  such  a  notice. 

Purchase  of  Intoxicating  Liquor  Sold  in  Viola- 
tion of  Law  —  Oral  Words  Not  Actionable.  —  Ster- 
ling v.  J  agenheimer,6g  Iowa  210,  in  which  case 
it  was  held  that  the  words  are  not  actionable, 
because  the  purchaser  is  not  an  accomplice  in 
the  crime  committed  by  the  liquor  dealer. 

1.  Exceptions  to  Rule  —  Words  Touching  An- 
other in  His  Occupation  or  Imputing  Infectious 
Disease.  —  See  Rice  v.  Simmons,  2  Harr.  (Del.) 
417,  31  Am.  Dec.  766;  Robertson  v.  Edelstein, 
104  Wis.  440.  And  see  infra,  this  section  and 
subdivision,  (10)  Imputation  of  Loathsome  or  Con- 
tagious  Disease;  and  subdiv.  7.  Words  Touching 
Another  in  His  Office,  Trade,  Profession,  or 
Business. 

2.  Statutes  Making  Oral  Words  Actionable 
though  No  Crime  Charged.  —  See  the  statutes  of 
the  various  states,  and  Lewis  v.  Hudson,  44 
Ga.  568,  decided  under  a  statute  which  makes 
actionable  oral  words  imputing  to  another  any 
debasing  act  which  may  exclude  him  from 
society. 

3.  Insulting  Words  —  Actions  under  Statutes  to 
Suppress  Duelling.  —  See  the  siatutes  of  the 
various  states,  and  the  following  cases:  Rol- 
land v.  Batcheldsr,  84  Va.  664;  Verner  v.  Ver- 
ner.  64  Miss.  321;  Lewis  v.  Black,  27  Miss. 
425';  Crawford  v.  Mellton,  12  Smed.  &  M. 
(Miss.)  328;  Scott  v.  Peebles.  2  Smed.  &  M. 
(Miss.)  546;  Warren  v.  Norman,  Walk.  (Miss.) 
387;  Davis  v.  Fatrington,  Walk.  (Miss.)  304; 
Corr  v.  Lewis,  94  Va.  24;  Reusch  v.  Roanoke 
Cold  Storage  Co.,  91  Va.  534;  Hogan  v.  Wil- 
moth,  16  Gratt.  (Va.)  80;  Bourland  v.  Eidson, 
8  Gratt.  (Va.)  27;  Moseley  v.  Moss,  6  Gratt. 
(Va.)  534;  Brooks  v.  Calloway,  12  Leigh  (Va.) 
466;  Sweeney  v.  Baker,  13  VV.  Va.  158,  31  Am. 
Rep.  757. 

"  Insult  "  Defined.  —  See  Chaffin  v.  Lynch,  83 
Va.  106. 


Inviting  Married  Woman  to  Clandestine  Meet- 
ing—Actionable Writing.  —  Rolland  v.  Batch- 
elder,  84  Va.  6O4. 

To  Accuse  Another  of  Swearing  to  a  Lie  is 
actionable  within  the  statute.  Crawford  v. 
Mellton,  12  Smed.  &  M.  (Miss.)  328. 

Virginia  Statute  Applicable  to  Both  Oral  and 
Written  Words.  —  Rolland  v.  Batchelder,  S4  Va. 
664;  Chaffin  v.  Lynch,  83  Va.  106. 

In  West  Virginia  likewise  the  statute  applies 
to  written  words.  Sweeney  v.  Baker,  13  W. 
Va.  158,  31  Am.  Rep.  757- 

4.  Common  Law  Not  Abrogated  by  Statute.  — 
Hogan  v.  Wilmoth,  16  Gratt.  (Va.)  So:  Brooks 
v.  Calloway,  12  Leigh  (Va.)  466.  See  also 
Moseley  v.  Moss,  6  Gratt.  (Va.)  534. 

Plaintiff  May  Declare  on  the  Statute  though 
Words  Are  Actionable  at  Common  Law,  if  the 
words  are  insulting.  Chaffin  v.  Lynch,  83  \  a. 
106,  which  was  an  action  of  libel. 

5.  Oral  Charge  of  Violating  City  Ordinance  Not 
Actionable.  —  S eery  v.  Viall,  16  R.  I.  517; 
Lodge  v.  O'Toole,  20  R.  I.  405. 

6.  Oral  Charge  of  Breach  of  Contract  Not  Action- 
able. —  See  Cristie  v.  Cowell,  Peake  N.  P.  (cd. 
1795)  4. 

7.  Oral  Charge  of  Negligence  Not  Actionable.  — 

Feise  v.  Linder,  3  B.  &  P.  yji. 

8.  Oral  Charge  of  Trespass  Not  Actionable.  — 
Jones  v.  M'Doivell,  4  Bibb  (Ky.)  iSS;  Porter  v. 
Hughey,  2  Bibb  (Ky.)  232;  Wallace  v.  Grant, 
Sneed  (Ky.)  68;  Wing  v.  Wing,  06  Me.  62,  22 
Am.  Rep.  548;  Allen  v.  Hillman,  12  Pick. 
(Mass.)  101;  Dexter  v.  Taber,  12  Johns.  (N.  Y.) 
239-  Stokes  v.  Arey,  8  Jones  L.  (53  N.  Car.)  66; 
Stiizell  v.  Reynolds,  59  ?a-  St-  4§8;  Luk:hart 
7.  Byerly,  53  Pa.  St.  418;  Smith  v.  Smiih,  2 
Sneed  (Tenn.)  473. 

Docking  Tail  of  Another's  Horse  —  Oral  Words 
Not  Actionable.  —  Gage  v.  Shelton,  3  Rich.  L. 
(S.  Car.)  242.  . 

9.  Oral  Charge  of  Conversion  Not  Actionable.  — 
Siu'rgenegger  v.  Taylor,  2  Brev.  (S.  Car.)  480; 
Rodgers  v.  Rodgers,  11  Heisk.  (Tenn.)  757. 
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(3)  Words  Exposing  Another  to  Ridicule,  Contempt,  Degradation,  or  Disgrace 
—  (a)  Statement  of  General  Rule.  -—  It  is  a  well-settled  and  ancient  rule  that  when 
words  are  in  writing,  even  though  they  do  not  impute  the  commission  of  a 
crime,  they  are  actionable  without  proof  of  special  damage  if  they  tend  to  dis- 
grace, degrade,  or  injure  the  character  of  a  person,  or  bring  him  into  contempt, 
hatred,  or  ridicule;  and  when  written  words,  caricatures,  or  prints  have  such  a 
tendency  they  are  actionable,  even  though  oral  words  having  such  a  tendency 
might  not  be  actionable  without  proof  of  special  damage.1 


1.  Writings  Exposing  to  Ridicule,  Contempt,  etc., 
Actionable.  —  Raker  v.  State,  50  Neb.  202.  And 
see  generally  in  support  of  the  proposition 
stated  in  the  text,  but  particularly  as  regards 
writings  which  expose  a  person  to  ridicule  and 
contempt,  the  following  cases: 

England.  —  Villers  v.  Monsley,  2  Wils,  C. 
PI.  403;  Cropp  v.  Tilney,  3  Salk.  225;  Cook 
v.  Ward,  6  Bing.  409,  19  E.  C.  L.  117,  4  M.  &  P. 
gg;  Woodard  v.  Dowsing,  2  M.  &  R.  74.  17 
E.  C.  L.  2g2;  Tuam  v.  Robeson,  5  Bing.  17,  15 
E.  C.  L.  350,  2  M.  &  P.  32;  Parmiter  v.  Coup- 
land,  6  M.  <&  W.  105;  Clement  v.  Chivis,  9  B. 
&  C.  172,  17  E.  C.  L.  353. 

United  States.  —  Morgan  v.  Halberstadt,  60 
Fed.  Rep.  5g2,  20  U.  S.  App.  417;  Shattuck  v. 
McArthur,  25  Fed.  Rep.  133. 

Alabama.  —  Weir  v.  Hoss,  6  Ala.  881. 

Colorado.  —  Republican  Pub.  Co.  v.  Mosman, 
15  Colo.  3gg. 

Connecticut.  —  Wynne  v.  Parsons,  57  Conn. 
73;  Hillhouse  v.  Dunning,  6  Conn.  391. 

Delaware.  —  Butterworth  v.  Conrow,  1  Marv. 
(Del  )  361. 

District  of  Columbia.  —  Viedt  v.  Evening 
Star  Newspaper  Co.,  ig  D.  C.  534. 

Haivaii.  —  Provisional  Government  v.  Smith, 
0  Hawaii  257,  which  was  a  criminal  prosecu- 
tion; Rex  v.  Gibson,  6  Hawaii  310,  which  was 
a  criminal  prosecution  ;  Waterhouse  v.  Spreck- 
els,  5  Hawaii  246. 

Indiana.  —  Doan  v.  Kelley,  121  Ind.  4*3; 
Prosserz'.  Callis,  117  Ind.  105;  Crocker  v.  Had- 
ley,  102  Ind.  416;  Hake  v.  Brames,  g5  Ind. 
161;  Bain  v.  Myrick,  88  Ind.  137;  Gabe  v. 
McGinnis,  68  Ind.  538;  De  Armond  v.  Arm- 
strong, 37  Ind.  35;  Johnson  v.  Stetbins,  5  Ind. 
364;  Dunn  v.  Hall,  I  Ind.  344. 

Kentucky.  —  Riley  v.  Lee,  88  Ky.  603,  21  Am. 
St.  Rep.  358;  Duncan  v.  Brown,  15  B.  Mon. 
(Ky.)  186-  M'Gee  v.  Wilson,  Litt.  Sel.  Cas. 
(Ky.)  187. 

Louisiana.  —  Staub  v.  Van  Benthuysen.  36 
La.  Ann.  467.  But  see  Mielly  v.  Soule,  4g  La. 
Ann.  800. 

Maine.  —  Tillson  v.  Robbins,  68  Me.  2g5,  28 
Am.  Rep.  50. 

Maryland.  —  Lewis  v.  Daily  News  Co.,  81 
Md.  466;  Snyder  v.  Fulton,  34  Md.  128,  6 
Am.  Rep.  314. 

Massachusetts.  —  Call  v.  Hayes,  i6g  Mass. 
586;  Bishop  v.  Journal  Newspaper  Co.,  t68 
Mass.  327;  Twombly  v.  Monroe,  136  Mass. 
464;  Chenery  v.  Goodrich,  g8  Mass.  224;  Com. 
v.  Clap,  4  Mass.  163,  3  Am.  Dec.  212,  which 
was  a  criminal  prosecution ;  Ellis  v.  Kimball, 
16  Pick.  (Mass.)  132;  Clark  v.  Binney,  2  Pick. 
(Mass.)  113;  Treanor  v.  Donahoe,  9  Cush. 
(Mass.)  228:  Miller  v.  Butler,  6  Cush.  (Mass.) 
71,  52  Am.  Dec.  768;  Com.  v.  Bonner,  9  Met. 
(Mass.)  410,  which  was  a  criminal  prosecution  ; 
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Gassett  v.  Gilbert,  6  Gray  (Mass.)  94;  Curtis 
v.  Mussey,  6  Grav  (Mass.)  261. 

Michigan.  —  Randall  v.  Evening  News 
Assoc. ,101  Mich.  561,  79  Mich.  266;  Halt  v. 
Evening  News  Assoc.,  94  Mich.  114:  Bour- 
reseau  v.  Detroit  Evening  Journal  Co.,  63 
Mich.  425,  6  Am.  St.  Rep.  320;  Foster  v. 
Scripps,  3g  Mich.  376,  33  Am.  Rep.  403;  Tryon 
v.  Evening  News  Assoc.,  3g  Mich.  636.  See 
also  O'Connor  v.  Sill,  60  Mich.  175;  Stillings 
v.  Shakespeare,  46  Mich.  408,  41  Am.  Rep.  166. 

Minnesota.  —  McDermott  v.  Union  Credit 
Co.,  76  Minn.  84;  Trebby  v.  Transcript  Pub. 
Co.,  74  Minn.  84;  Gray  v.  TimesNewspaperCo., 
74  Minn.  452;  Peterson  v.  Western  Union 
Tel.  Co.,  65  Minn.  18;  Byram  v.  Aiken,  65 
Minn.  87;  Knox  v.  Meehan,  64  Minn.  280; 
Wilkes  v.  Shields,  62  Minn.  426;  Dressel  v. 
Shipman,  57  Minn.  23;  Holston  v.  Boyle,  46 
Minn.  432;  Petsch  v.  Dispatch  Printing  Co., 
40  Minn.  2gi;  Woodling  v.  Knickei  bocker,  31 
Minn.  268. 

Mississippi.  —  State  v.  Chace,  Walk.  (Miss.) 
384,  which  was  a  criminal  prosecution;  Tor- 
rance v.  Hurst,  Walk.  (Miss.)  403-  See  also 
Southern  Express  Co.  v.  Fitzner,  5g  Miss.  581, 
42  Am.  Rep.  37g. 

Missouri.  —  McGinnis  v.  Knapp,  109  Mo. 
131;  State  v.  Armstrong,  106  Mo.  395,  27  Am. 
St.  Rep.  361,  which  was  a  criminal  prosecution; 
Price  v.  Whitely,  50  Mo.  439;  Keemle  v.  Sass, 
12  Mo.  4gg;  Nelson  v.  Musgrave,  10  Mo.  648; 
Ferguson  v.  Evening  Chronicle  Pub.  Co.,  72 
Mo.  App.  462;  State  v.  Powell,  66  Mo.  App. 
598,  which  was  a  criminal  prosecution;  Man- 
get  v.  O'Neill,  51  Mo.  App.  35;  Wagner  v. 
Saline  County  Progress  Printing  Co.,  45  Mo. 
App.  6-  McMurry  v.  Martin,  26  Mo.  App.  437. 

Nebraska.  —  World  Pub.  Co.  v.  Mullen,  43 
Neb.  126,  47  Am.  St.  Rep.  737:  Rosewater  v. 
Hoffman,  24  Neb.  222;  Vifquain  v.  Finch,  15 
Neb.  505;  Finch  v.  Vifquain,  11  Neb.  280. 

New  Hampshire.  —  Palmer?'.  Concord,  48  N. 
H.  211;  Smart  v.  Blanchard,  42  N.  H.  137. 

New  Jersey.  —  Hand  v.  Winton,  38  N.  J.  L. 
122. 

New  York.  —  Gates  v.  New  York  Recorder 
Co  155  N.  Y.  228,  83  Hun  (N.  Y.)  614;  Witcher 
v.  Jones,  137  N.  Y.  599,  (C  PI.  Gen.  T.)  43  N. 
Y.  St.  Rep.  151;  Morey  v.  Morning  Journal 
Assoc  123  N.  Y.  207,  20  Am,  St.  Rep.  73°. 
(Supm.  Ct.  Gen.  T  )  17  N.  Y.  St.  Rep.  266; 
Bergmann  v.  Jones,  94  N.  Y.  51;  Hunt  v.  Ben- 
nett, 19  N.  Y.  173;  Stokes  v.  Stokes,  76  Hun 
(N.  V.)  314;  Rider  v.  Rulison,  74  Hun  (N.  Y.) 
239-  Shelby  v.  Sun  Printing,  etc.,  Assoc.,  38 
Hun  (N.  Y.)  474;  Moffatt  v.  Cauldwell.  3  Hun 
(N  Y.)  26,  5  Thomp.  &  C.  (N.  Y.)  256;  Cooper 
v.  Stone,  24  Wend.  (N.  Y.)  434:  Cramer  v. 
Riggs,  17  Wend.  (N.  Y.)  209;  Weed  v.  Foster, 
11  Barb.  (N.  Y.)  203;  Van  Ness  Hamilton, 
Volume  XVIII. 


What  Is  Libelous  : 


LIBEL  AND  SLANDER.    Actionable  Quality  of  Words. 


What  Constitutes  Degradation  or  Disgrace  Within  Meaning  of  Rule.  —  If  a  written  or 
printed  publication  tends  to  degrade  the  person  about  whom  it  is  written  or 
pi inted  —  that  is,  if  it  tends  to  reduce  his  character  or  reputation  in  the  esti- 
mation of  his  friends  or  acquaintances  or  the  public  from  a  higher  to  a  lower 
grade ;  or  if  it  tends  to  disgrace  him  —  that  is,  if  it  tends  to  deprive  him  of  the 
favor  and  esteem  of  his  friends  or  acquaintances  or  the  public,  it  is  actionable.1 

Words  Tending  to  Produce  Social  Ostracism.  —  The  rule  has  been  stated  in  some 
cases  that  written  words  which  tend  to  produce  social  ostracism  or  to  hinder 
mankind  from  associating  or  having  intercourse  with  the  person  referred  to 
are  actionable  per  se* 

Written  Words  Need  Not  Necessarily  Impute  Disgraceful  Conduct  to  the  plaintiff  ;  it  is 

sufficient  if  they  render  him  contemptible  or  ridiculous.3 


19  Johns.  (N.  Y.)  349;  Steele  v.  Southivick,  9 
Johns.  (N.  Y.)2i4;  Simpson?'.  Press  Pub.  Co., 
(Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  228. 

North  Carolina. — Simmons  v.  Morse,  6 
Jones  L.  (51  N.  Car.)  6;  Johnston  v.  Lance,  7 
I  red.  L.  (29  N.  Car.)  448. 

Ohio.  — Tappan  v.  Wilson,  7  0hio(pt.  i.)  191 ; 
Watson  v.  Trask,  6  Ohio  531,  27  Am.  Dec.  271. 

Oregon.  —  Thomas  v.  Bovven,  29  Oregon  258; 
Upton  v.  Hume,  24  Oregon  420,  41  Am.  St. 
Rep.  863. 

Pennsylvania.  —  Wood  v.  Boyle,  177  Pa.  St. 
620,  55  Am.  St.  Rep.  747;  Neeb  v.  Hope,  in 
Pa.  St.  145;  Barr  v.  Moore,  87  Pa.  St.  385,  30 
Am.  Rep.  367;  M'Corkle  v.  Binns,  5  Binn. 
(Pa.)  340,  6  Am.  Dec.  420. 

Rhode  Island.  —  Reid  v.  Providence  Journal 
Co.,  20  R.  I.  120;  Luft  v.  Lingane,  17  R.  I. 
420;  Perry  v.  Man,  1  R.  f.  263.  See  also  State 
Spear,  13  R.  I.  324,  which  was  a  criminal 
prosecution  for  libel. 

South  Carolina.  —  McBtide  v.  Ellis,  9  Rich. 
L.  (S.  Car.)  313,  67  Am.  Dec.  553;  Fonville  v. 
M 'Mease,  Dudley  L.  (S.  Car.)  303,  31  Am.  Dec. 
556. 

Tennessee.  —  Williams  v.  Karnes,  4  Humph, 
(Tenn.)  9;  Haws  v.  Stanford,  4  Sneed  (Tenn.) 

520. 

Vermont.  —  Colby  v.  Reynolds,  6  Vt.  489,  27 
Am.  Dec.  574. 

Virginia.  —  Chaffin  v.  Lynch,  83  Va.  106; 
Adams  v.  Lawson,  17  Gratt.  (Va.)  250,  94  Am. 
Dec.  455. 

West  Virginia. — Sweeney  v.  Baker,  13  W. 
Va.  158,  31  Am.  Rep.  757. 

Wisconsin.  —  Candrian  v.  Miller,  98  Wis.  164: 
Kay  v.  Jansen,  87  Wis.  118;  Alien  v.  News 
Pub.  Co.,  81  Wis.  120;  Street  v.  Johnson,  80 
Wis.  455,  27  Am.  St.  Rep.  42;  Moley  v.  Bara- 
ger,  77  Wis.  43;  Grace  v.  McArthur,  76  Wis. 
641;  Solverson  v.  Peterson,  64  Wis.  198,  54 
Am.  Rep.  607;  Bradley  v.  Cramer,  59  Wis.  309, 
48  Am.  Rep.  511;  Cottrill  v.  Cramer,  43  Wis. 
242;  Cary  v.  Allen,  39  Wis.  481 ;  Sans  v.  Joerris, 
14  Wis.  663;  Lansing  v.  Carpenter,  9  Wis.  540, 
76  Am.  Dec.  281;  Cramer  v.  Noonan,  4  Wis. 
23r.    See  also  Platto  v.  Geilfuss,  47  Wis.  491. 

1.  General  Nature  of  Degradation  and  Disgrace 
Contemplated  by  Rule.  —  Riley  v.  Lee,  88  Ky. 
603,  21  Am.  St.  Rep.  358,  per  Bennett,  J.  And 
see  generally  in  support  of  the  proposition  that 
written  words  which  expose  another  to  degra- 
dation, disgrace,  and  hatred  are  actionable  per 
se,  the  following  cases: 

England.  —  Forbes  v.  King,  I  Dowl.  672; 
Digby  v.  Thompson,  4  B.  &  Ad.  821,  24  E.  C. 
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L.  171,  1  N.  &  M.  485;  Woodard  v.  Dowsing, 
2  M.  &  R.  74,  17  E.  C.  L.  292. 

United  States.  —  Merchants'  Ins.  Co.  v.  Buck- 
ner,  (C.  C.  A.)  98  Fed.  Rep.  222;  Pfitzinger  v. 
Dubs,  (C.  C.  A.)  64  Fed.  Rep.  696;  Whitney  r. 
Janesville  Gazette,  5  Biss.  (U.  S.)  330. 

Colorado.  —  Republican  Pub.  Co.  v.  Mosman. 
15  Colo.  399. 

Illinois.  —  Cerveny  v.  Chicago  Daily  News 
Co.,  139  111.  345;  Huse  v.  Inter-Ocean  Pub. 
Co.,  12  111.  App.  627. 

Indiana.  —  Over  v.  Hildebrand,  92  Ind.  19; 
Bidsvell7'.  Rademacher,  11  Ind.  App.  218;  In- 
dianapolis Journal  Newspaper  Co.  v.  Pugh, 
6  Ind.  App.  510;  Patcheil  v.  Jaqua,  6  Ind. 
App.  70. 

Iowa.  —  H  alley  v.  Gregg,  74  Iowa  563; 
Fountain  v.  West,  23  Iowa  9,  92  Am.  Dec.  406. 

Kentucky.  —  Allen  r.  Wortham,  89  Ky.  485; 
Riley  v.  Lee,  88  Ky.  603,  21  Am.  St.  Rep.  358. 

Massachusetts.  —  Atwill  v.  Mackintosh,  120 
Mass.  177;  Com.  v.  Wright,  1  Cush.  (Mass.) 
46,  which  was  a  criminal  prosecution. 

Michigan.  —  People  r.  Jackman,  96  Mich. 
269,  which  was  a  criminal  prosecution. 

Nebraska.  —  Finch  v.  Vifquain,  11  Neb.  280. 

New  York.  —  Rider  v.  Rulison,  74  Hun  (N. 
Y.)  239;  Edsall  v.  Brooks,  (N.  Y.  Super.  Ct. 
Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  221;  Robertson  r. 
Bennett,  44  N.  Y.  Super.  Ct.  66;  Perkins  v. 
Mitchell,  31  Barb.  (N.  Y.)  461;  Weed  v.  Fos- 
ter, 11  Barb.  (N.  Y.)  203. 

Ohio.  —  Newbraugh  v.  Curry,  Wright  (Ohio) 
47;  Clermont  County  v.  Robb,  Wright  (Ohio)48. 

Pennsylvania. — Wood  v.  Boyle,  177  Pa.  St. 
620,  55  Am.  St.  Rep.  747;  Barr  v.  Moore,  S7 
Pa.  St.  385,  30  Am.  Rep.  367;  Pittock  v. 
O'Niell,  63  Pa.  St.  253. 

Rhode  Island.  —  State  v.  Spear,  13  R.  1.  324. 

South  Carolina.  —  Fonville  v.  M'Nease,  Dud- 
ley L.  (S.  Car.)  303,  31  Am.  Dec.  556. 

Virginia.  —  Adams  v.  Lawson,  17  Gratt. 
(Va.)  250,  94  Am.  Dec.  455. 

Wisconsin.  —  Buckstaff  v.  Viall,  84  Wis.  129; 
Bowe  v.  Rogers,  50  Wis.  598;  Eviston  v.  Cra- 
mer, 47  Wis.  659;  Cottrill  v.  Cramer,  43  Wis. 
242;  Cary  v.  Allen,  39  Wis.  481;  Cramer  :•. 
Noonan,  4  Wis.  231. 

2.  Written  Words  Tending  to  Produce  Social 
Ostracism  Actionable.  —  Villers  v.  Monsley,  2 
Wils.  C.  PI.  403;  Hanchett  v.  Chiatovich.  (C. 
C.  A.)  101  Fed.  Rep.  743,  88  Fed.  Rep.  873: 
Finch  v.  Vifquain,  n  Neb.  280. 

3.  Words  Not  Imputing  Disgraceful  Conduct 
Actionable.  —  Prosser  v.  Call  is.  117  Ind.  105. 

"  Obloquy  "  Defined  —  California  Statute.  —  In 
Volume  XVIII. 


What  Is  libelous  : 


LIBEL  AND  SLANDER.     Actionable  Quality  of  Words. 


(b)  Exemplification  of  Rule — aa.  Caricatures  and  Pictures.  — Any  caricature,  car- 
toon, or  picture  of  another,  the  tendency  of  which  is  to  expose  him  to  ridicule, 
contempt,  degradation,  or  hatred,  is  actionable  without  proof  of  special  dam- 
age, the  actionable  quality  thereof  being  determined  by  the  ideas  conveyed  in 
like  manner  as  if  the  libel  consisted  of  written  or  printed  words.1 

bb.  Fables  or  References  to  Fables.  —  A  writing  in  the  form  of  a  fable,  or 
which  compares  another  to  a  character  in  a  well-known  fable,  may  be  action- 
able per  se  as  tending  to  expose  him  to  ridicule,  contempt,  or  disgrace.2 

cc.  Nicknames  and  Plays  upon  Another's  Name.  —  A  nickname  given  another,  or 
a  play  on  his  name,  in  writing,  may  be  such  as  to  render  the  writing  actionable 
per  se  as  holding  him  up  to  contempt  and  ridicule.3 

dd.  Imputing  Beastliness.  —  Written  words  describing  another  as  a  beast,  or 
as  having  the  attributes  of  a  beast,  and  thereby  importing  that  he  has  charac- 
teristics and  qualities  contrary  to  the  nature  and  dignity  of  man,  are  actionable 
within  the  rule  here  under  consideration  without  proof  of  special  damage.4 

ee.  Imputing  Cowardice.  —  A  writing  charging  another  with  cowardice  or  with 
being  lacking  in  courage  is,  it  would  seem,  actionable  per  se.5 

Tonini  v.  Cevasco,  114  Cal.  266,  which  was  an 
action  brought  under  the  California  statute 
defining  a  libel  to  be,  among  other  things, 
a  writing  which  exposes  any  person  to  "  ob- 
loquy," the  court  said:  "Among  the  defini- 
tions of  which  given  by  Websier  are  '  blame, 
reprehension.'  "  "  To  expose  one  to  obloquy 
is  to  expose  him  to  censure  and  reproach,  as 
the  latter  terms  are  synonymous  with  the 
word  '  obloquy.'  "  See  also  Bettner  v.  Holt, 
70  Cal.  275. 

1.  A  Caricature  May  Be  Libelous.  —  Ellis  v. 
Kimball,  16  Pick.  (Mass.)  132,  in  which  case 
the  libel  consisted  of  a  lithograph  picture  rep- 
resenting a  court  martial  and  the  plaintiff  as 
a  member  thereof,  the  actionable  feature  of 
the  caricature  being  that  it  represented  that 
the  plaintiff  ought  to  be  rammed  into  a  six- 
pounder  and  picked  out  at  the  touch-hole. 
The  innuendo  was  that  the  caricature  imputed 
to  the  plaintiff  low  and  vulgar  language,  views, 
and  motives.  See  also  Staubf.  Van  Benthuy- 
sen,  36  La.  Ann.  467;  States.  Powers,  12  Ired. 
L.  (34  N.  Car.)  5. 

Picture  of  Jackass.  —  In  Moley  v.  Barager, 
77  Wis.  43,  a  cut  of  a  jackass  was  inserted  in 
an  article  concerning  the  plaintiff,  which  de- 
scribed him  as  a  conceited,  etc.,  jackass,  and 
it  was  held  that  the  article  was  libelous. 

2.  Reference  to  Fable  of  Frozen  Snake  —  Writ- 
ten Words  Actionable.  —  Hoare  v.  Silverlock,  12 
Q.  B.  624,  64  E.  C.  L.  624.  See  further  Wynne 
v.  Parsons,  57  Conn.  73. 

3.  To  Give  in  Writing  the  Name  "  Bucksniff," 
being  in  the  similitude  of  "Pecksniff,"  one  of 
1  he  famous  and  most  contemptible  characters 
in  Dickens,  to  one  whose  real  name  is  Buck- 
staff,  is  actionable  per  se.  Buckstaff  v.  Viall, 
84  Wis.  129. 

Play  on  Woman's  Name  —  Writing  Actionable. 
—  Where  a  woman's  name  is  "  Hoss,"  to  write 
of  her  that  she  would  make  a  good  "  filly 
horse  "  is  libelous  in  connection  with  other 
words  holding  her  up  to  ridicule.  Weir  v. 
Hoss,  6  Ala.  881. 

The  Nickname  "  Jo-Jo  "  Applied  in  Writing  Is 
Libelous  where  it  is  shown  that  "  Jo-Jo  "  is  the 
name  of  a  well-known  freak  or  monstrosity, 
part  dog  and  part  man.  State  v.  Powell,  66 
Mo.  App.  598. 
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The  Prefix  "Hon."  used  ironically  and  with 
the  apparent  purpose  of  suggesting  the  idea 
that  the  writer  meant  "  dishonorable,"  gives 
strength  to  the  actionable  character  of  a  wrii- 
ing.    Byram  v.  Aiken,  65  Minn.  87. 

4.  Written  Words  Charging  Beastliness  Action- 
able. —  Price  v.  Whitely,  50  Mo.  439,  wherein 
the  plainiiff  was  described  as  "  an  imp  of 
the  devil  and  cowardly  snail;  "  Massuere  v. 
Dickens,  70  Wis.  83,  wherein  the  word 
"  skunk  "  was  applied  to  the  plaintiff;  Solver- 
son  v.  Peterson,  64  Wis.  198,  54  Am.  Rep.  607, 
wherein  a  writing  declared  thai  the  plaintiff 
had  turned  into  a  swine;  Moley  v.  Barager,  77 
Wis.  43,  wherein  it  was  written  of  the  plaintiff 
that  he  was  "an  egotistical  and  over-estimated, 
self-conceited  jackass."  See  further  Hoare  v. 
Silverlock,  12  Q.  B.  624,  64  E.  C.  L.  624; 
Wynne  v.  Parsons,  57  Conn.  73. 

Whelp.  —  See  Southern  Express  Co.  v.  Fitz- 
ner,  59  Miss.  581,  wherein  the  plaintiff  was 
described  as  "  a  dirty  low-lifed  whelp;  "  Man- 
gel v.  O'Niell,  51  Mo.  App.  35,  wherein  the 
plaintiff  was  described  as  a  confidence  man 
and  a  whelp. 

"Gorilla-faced  Boss  "  —  Criminal  Libel.  —  In 
People  v.  Ritchie.  12  Utah  180,  a  criminal 
prosecution  was  based  on  a  writing  which  de- 
scribed the  manager  of  a  corporation  as  a 
"  gorilla-faced  boss." 

Actionable  Writing  Describing  Jurors  as 
"Twelve  Prize  Jackasses."  —  Welch  v.  Tribune 
Pub.  Co.,  83  Mich.  661,  21  Am.  St.  Rep.  622. 

Charge  that  Plaintiff  After  Being  Bitten  by  a 
Cat  Acted  like  a  Cat,  etc.  —  A  patent  medicine 
advertisement  declared  that  a  woman  over 
seventy  years  old  was  bitten  by  a  cat,  and 
that  the  poison  had  the  following  effects: 
She  had  a  tendency  to  imitate  the  actions  of 
a  cat.  She  would  get  down  on  the  floor,  crawl 
around  and  endeavor  to  catch  rals.  Then  she 
would  purr,  mew,  and  do  a  great  many  things 
suggestive  of  the  characterisiics  of  a  cal."  It 
further  asserted  that  she  obtained  a  new  lease 
of  life  from  the  use  of  the  medicine.  It  was 
held  that  this  was  libelous  per  se.  Stewart 
v.  Swift  Specific  Co.,  76  Ga.  280,  2  Am.  St. 
Rep.  40. 

6.  Written  Charge  of  Cowardice  Actionable.  — 
Price  v.  Whitely,  50  Mo.  439,  in  which  case 
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ff.  Imputing  Cruelty  and  Inhumanity.  —  It  has  been  frequently  held  that  writ- 
ten words  which  impute  to  another  offenses  against  humanity,  or  wanton 
cruelty,  are  actionable  per  se.1 

gg.  Imputing  Hypocrisy,  Treachery,  and  Violation  of  Confidence.  —  A  writing 
which  charges  another  with  hypocrisy,  or  with  violating  confidence  that  has 
been  reposed  in  him,  or  with  treachery  to  his  associates,  business,  political,  or 
otherwise,  is  actionable  per  se.2 

hh.  Imputing  Illegitimacy.  — To  write  of  one  that  he  is  a  bastard  is  actionable 
because  of  the  tendency  of  the  writing  to  subject  him  to  contumely,  indignity, 
and  insult.3 


it  was  written  of  the  plaintiff  that  "he  shrinks 
back  into  his  shell  at  the  sight  of  the  slightest 
shadow."  See  further  Dunn  v.  Hall,  I  Ind.  344. 

A  Writing  Charging  a  Soldier  with  Cowardice 
Is  Libelous. —  Palmer  v.  Concord,  48  N.  H.  211. 
See  further  Com.  v.  Morgan,  107  Mass.  T99, 
which  was  a  criminal  prosecution  for  libel. 

Failure  to  Fight  Duel  —  Writing  Not  Action- 
able. —  To  write  of  another  that  he  did  not  ap- 
pear to  fight  a  duel  pursuant  to  an  agreement 
to  do  so,  is  not  actionable.  Forbes  v.  King,  1 
Dowl.  672,  in  which  case  it  was  declared  that 
a  person  ought  not  to  keep  such  an  agreement. 

1.  Cruelty  and  Inhumanity  —  Written  Words 
Actionable.  —  See  Bourreseau  v.  Detroit  Even- 
ing Journal  Co.,  63  Mich.  425,  6  Am.  St.  Rep. 
320. 

A  Writing  Charging  Cruelty  to  Animals  Is  Ac- 
tionable. —  See  Loker  v.  Campbell,  163  Mass. 
242,  wherein  it  was  held  that  the  writing  was 
properly  submitted  to  the  jury,  and  a  verdict 
for  the  plaintiff  was  not  disturbed. 

A  Writing  Charging  Cruelty  to  Children  Is  Ac- 
tionable.—  Fenstermaker  v.  Tribune  Pub.  Co., 
12  Utah  439. 

Mania  for  Poisoning  Bogs,  Chickens,  etc.  — 
Written  Words  Actionable.  —  It  is  libelous  to 
write  of  another  that  she  has  a  mania  for  de- 
struction, and  that  she  has  poisoned  dogs, 
chickens,  and  other  household  pets,  and  that 
she  has  tried  to  take  her  own  life,  because 
wanton  and  malicious  acts  like  these  neces- 
sarily excite  fear  and  abhorrence  among  the 
neighbors.  Republican  Pub.  Co.  v.  Miner,  3 
Colo.  App.  568. 

Going  to  Ball  After  Negligently  Killing  Another. 
—  To  write  of  one  who  has  accidentally  and 
negligently  killed  anolher,  that  he  attended  a 
public  ball  in  the  evening  of  the  same  day  on 
which  the  accident  occurred,  is  actionable  per 
se.  Churchill  v.  Hunt,  1  Chit.  480,  18  E.  C.  L. 
139,  2  B.  &  Aid.  685. 

To  Charge  Soldiers  with  Improper  Treatment  of 
Noncombatants  Is  Libelous.  —  Palmer  v.  Con- 
cord,  48  N.  H.  211,  wherein  the  charge  was  in 
w  ruing. 

2.  Written  Charge  of  Hypocrisy  Actionable.  — 

Thorley  v.  Kerry.  4  Taunt.  355;  Maloney  v. 
Bartley,  3  Campb.  213;  Byram  v.  Aiken,  65 
Minn.  87;  Finch  v.  Vifquain,  11  Neb.  280; 
Sweeney  v.  Baker,  13  W.  Va.  158,  31  Am.  Rep. 
757- 

Political  Treachery  —  Written  Words  Action- 
able. --  Hand  v.  Winton,  38  N.  J.  L.  122, 
wherein  it  was  charged  that  the  plaintiff  acted 
corruptly  at  a  meeting  of  a  political  party  of 
which  he  was  a  member.  See  also  Dunn  v. 
Hall,  1  Ind.  344. 

Betraying  Friendship  —  Written  Words  Action- 
able.—  Crocker  v.  Hadley,  102  Ind.  416;  Stew- 


art v.  Pierce,  93  Iowa  136;  Byram  v.  Aiken, 
65  Minn.  87.  See  also  Cheese  v.  Scales,  10 
M.  &  VV.  488. 

Comparison  of  Plaintiff  to  Pilate  and  Judas  — 
Written  Words  Actionable.  —  Crocker  v.  Had- 
ley, 102  Ind.  416;  Curtis  v.  Mussey,  6  Gray 
(Mass.)  261. 

"  Eebel  Sympathizer  "  —  Written  Words  Ac- 
tionable—  Carpenter  v.  Bailey,  56  N.  H.  283, 
which  was  an  action  of  libel  based  on  a  wiit- 
ing  which  referred  to  the  plaintiff's  conduct 
during  the  Civil  War.  See  also  Kinyon  v. 
Palmer,  18  Iowa  377. 

"  Treacherous  Wretch  "  —  Written  Words  Ac- 
tionable. —  It  is  actionable  to  write  of  anolher 
that  he  is  "  the  most  treacherous  wretch  that 
ever  struck  the  hand  that  fed  him."  Car- 
penter v.  Hammond,  (Supm.  Ct.  Gen.  T.)  I  N. 
Y.  St.  Rep.  551. 

A  Writing  Which  Charges  a  Violation  of  Confi- 
dence is  actionable.  Tryon  v.  Evening  News 
Assoc.,  39  Mich.  636. 

Treachery  of  Negro  Towards  His  Race — Written 
Words  Actionable.  —  A  letter  which  falsely 
charges  a  negro  with  treachery  towards  his 
race,  and  with  malicious  efforts  to  injure  a 
business  commenced  for  the  benefit  of  negroes, 
and  also  containing  attacks  upon  his  business 
methods  and  moral  character  which  are  calcu- 
lated to  bring  upon  him  the  contempt,  ill-will, 
and  hatred  of  other  negroes,  is  libelous  per  se. 
Bailey  v.  Holland,  7  App.  Cas.  (D.  C.)  1S9. 

Treachery  Towards  Persons  Engaged  in  Manu- 
mitting Slaves  —  Written  Words  Actionable.  — 
See  Sheeckell  v.  Jackson,  10  Cush.  (Mass.) 
25- 

Janus-faced  Hypocrisy  —  Shedding  Crocodile 
Tears.  —  See  Wagner  v.  Saline  County  Pro- 
gress Printing  Co.,  45  Mo.  App.  6,  which  was 
an  action  of  libel. 

That  Plaintiff  Was  Actuated  by  Selfish  and 
Mercenary  Motives.  —  A  writing  which  charges 
that  the  defendant  had  pretended  gratuitously 
to  aid  the  cause  of  certain  journeymen  tailors, 
but  had  been  actuated  by  selfish  and  mercenary 
motives  and  had  demanded  money  for  his 
services,  is  actionable.  Treanor  v.  Donahoe, 
9  Cush.  (Mass.)  228. 

Written  Charge  that  Plaintiff  Is  a  Pretended 
Philanthropist  Actionable.  —  It  ;s  libelous  per  se 
to  write  of  another  that  he  is  pretending  to  be 
a  philanthropist,  that  he  is  a  grasping  and 
penurious  Gradgrind,  that  his  greed  has  in- 
flicted sorrow  upon  the  widow  and  the  orphan, 
and  that  his  character  is  the  reverse  of  wli.it 
is  supposed  to  befit  the  character  of  a  good 
man.    Jones  v.  Greeley,  25  Fla.  629. 

3.  Written  Charge  of  Illegitimacy  Actionable. 
—  Shelbv  v.  Sun  Printing,  etc..  Assoc.,  38 
Hun  (N.'Y.)  474,  109  N.  Y.  611. 
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ii.  Imputing  Insolvency  and  Poverty.  —  It  has  been  held  that  a  writing 
describing  another  as  living  in  abject  poverty  is  actionable  per  se  because  of  its 
natural  tendency  to  expose  the  person  described  to  ridicule.1 

jj.  Imputing  Rowdyism,  Ill-breeding,  etc.  —  It  has  been  held  that  it  is  action- 
able per  se  to  write  of  another  that  he  is  a  rowdy;2  likewise  a  writing  which 
charges  one  with  insulting  other  people  is  actionable  per  se.3 

Champion  of  Criminals  and  Disorderly  Persons.  — ■  To  write  of  another  that  he  is  the 
champion  or  representative  of  criminals  and  disorderly  persons  is  actionable 
per  se* 

Ill-breeding,  Bad  Manners,  etc.  —  It  would  seem  that  to  write  of  another  that  he 
is  ill-bred  or  has  bad  manners  is  actionable  per  se,  because  ill-breeding  and 
bad  manners  are  disgraceful.5 

kk.  Imputation  that  Another  Is  a  Spy  and  Sneak.  — To  write  of  one  that  he  is  a 
spy  and  a  sneak  is  actionable  per  se.e 

//.  Imputations  Concerning  Marriage  or  Promise  to  Marry. —  It  has  been  held 
that  an  ordinary  newspaper  notice  of  the  marriage  of  a  man  who  is  not  married 
is  not  actionable  per  se;  7  but  to  write  of  a  man  that  he  is  threatened  with  a 
suit  for  a  breach  of  marriage  promise  is  actionable  per  se.s 

mm.  Imputations  Concerning  Race,  Color,  Sex,  etc.  —  Charge  that  White  Man  Is  a 
Negro.  —  A  writing  which  describes  a  white  man  as  a  negro  or  colored  person 
is,  it  would  seem,  actionable  per  se.9 


Oral  Charge  of  Illegitimacy  Not  Actionable.  — 

Hoar  v.  Ward,  47  Vt.  657,  holding  that  the 
words  were  not  actionable  except  as  a  basis 
for  the  recovery  of  special  damages. 

1.  Written  Charge  of  Abject  Poverty  Actionable. 
—  Moffait  v.  Cauldwell,  3  Hun  (N.  Y.)  26  5 
Thomp.  &  C.  (N.  Y.)  256. 

An  Oral  Charge  that  Another  Is  Insolvent  is 
not  actionable  unless  the  charge  is  made  with 
reference  to  such  person's  business  or  occupa- 
tion, or  unless  special  damages  ensue.  Barnes 
v.  Trundy,  31  Me.  321. 

2.  Written  Charge  of  Rowdyism  Actionable.  — 
Ratcliffe  v.  Louisville  Courier-Journal  Co.,  99 
Ky.  416;  Sweeney  v.  Baker,  13  W.  Va.  158, 
31  Am.  Rep.  757. 

3.  A  Writing  Which  Charges  the  Plaintiff  with 
Insulting  Other  People  is  actionable.  Snyder  v. 
Fulton,  34  Md.  128,  6  Am.  Rep.  314.  See  also 
Clement  v.  Chivis,  9  B.  &  C.  172,  17  E.  C.  L. 
353.  4  M.  &  R.  127.  in  which  case  ihe  plain- 
tiff was  charged  with  insulting  women. 

Use  of  Indecent  Language  to  Woman  —  Written 
Words  Actionable.  —  Holston  v.  Boyle,  46  M:'nn. 
432,  wherein  it  was  written  of  the  plaintiff  thai 
he  had  engaged  in  "  rocky  conversation  in  the 
presence  of  unprotected  women." 

4.  Champion  of  Criminals  and  Disorderly  Persons 
-  Written  Words  Actionable.  —  Barr  v.  Moore, 

87  Pa.  St.  385,  30  Am.  Rep.  367. 

Representative  from  the  Prize  Ring  —  Written 
Words  Actionable.  —  Sweeney  v.  Baker,  13  VV. 
Va.  15S,  31  Am.  Rep.  757. 

5.  Ill-breeding,  Bad  Manners,  etc.  —  Written 
Words  Actionable.  —  Solverson  v.  Peterson,  64 
Wis.  198,  54  Am.  Rep.  607. 

Violation  of  Proprieties  by  Host  —  Written 
Words  Actionable.  —  A  written  charge  that  the 
plaintiff  invited  persons  to  his  house  and 
entertained  them,  and  made  them  pay  for  such 
entertainment  by  winning  their  money  in 
gaming,  is  actionable  per  se  as  imputing  some- 
thing disgraceful  to  the  plaintiff.  Digby  v. 
Thompson,  4  B.  &  Ad.  821,  24  E.  C.  L.  171  r 
N.  &  M.  485. 
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6.  Spy  and  Sneak  —  Written  Words  Actionable. 

—  Byrnes  v.  Mathews,  (Buffalo  Super.  Ct. 
Gen.  T.)  12  N.  Y.  St.  Rep.  74,  wherein  it  was 
held  lhat  the  words  were  actionable,  even 
though  the  plaintiff  was  a  deiective. 

Spy  of  Another  Government  —  Written  Words 
Actionable.  —  Genet  7'.  Mitchell,  7  Johns.  (N. 
Y.)  120. 

7.  Marriage  Notice  in  Newspaper  Not  Action- 
able. —  Caldwell  v.  Raymond,  (Supm.  Ct.  Spec. 
T.)  2  Abb.  Pr.  (N.  Y.)  193,  in  which  case  the 
plaintiff  contended  that  the  woman  with  whom 
his  name  was  connected  was  a  prostitute,  but 
that  fact  was  not  sufficiently  alleged. 

8.  Breach  of  Marriage  Promise  —  Written  Words 
Actionable. —  Morey  v.  Morning  Journal  Assoc., 
123  N.  Y.  207,  20  Am.  St.  Rep  730,  (Supm. 
Ct.  Gen.  T.)  17  N.  Y.  St.  Rep.  266. 

A  Writing  Charging  a  Man  with  Having  Been 
Jilted  on  the  eve  of  his  wedding  is  aciionable. 
Halt  v.  Evening  News  Assoc.,  94  Mich.  114. 

9.  Written  Charge  that  White  Man  Is  a  Negro 
Actionable. —  Upton  v.  Times- Democrat  Pub. 
Co.,  104  La.  141.  See  also  Forbes  v.  King,  1 
Dowl.  672,  in  which  case  it  was  writien  con- 
cerning the  plaintiff  that  he  was  another's 
"  man  Friday."  It  was  declared  that  "  un- 
doubtedly to  write  of  a  man  what  will  degrade 
him  in  society  is  actionable,"  but  the  words 
as  laid  in  the  declaration  were  not  actic  nable. 
The  plaintiff  did  not  allege  that  he  was  a 
white  man. 

Oral  Charge  that  White  Man  Is  a  Negro  or 
Mulatto  Not  Actionable. —  McDowell  v.  Bowles, 
8  Jones  L.  (53  N.  Car.)  184;  Johnson  v.  Brown. 
4  Cranch  (C.  C.)  235. 

In  Louisiana,  in  which  state  the  dislinction 
between  words  actionable  per  se  and  words 
actionable  per  qttod  is  not  observed,  and  any 
charges,  if  false,  injurious,  and  marie  mali- 
ciously, are  actionable,  to  say  orally  of  a  white 
man  that  he  is  a  negro  is  aciionable.  Spotorno 
v.  Fourichon,  40  La.  Ann.  423;  Toye  v.  McMa- 
hon,  21  La.  Ann.  308;  Dobard  v.  Nunez,  6  La. 
Ann.  294. 
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imputation  upon  Sex.  —  It  has  been  held  that  to  say  orally  of  a  woman  that  she 
is  a  man  is  not  actionable  per  se.1 

nn.  Imputations  Peculiarly  Affecting  Women.  —  There  is  a  class  of  cases  in 
which  written  words  concerning  women  have  been  held  to  be  actionable  per  se 
because  the  words  had  a  peculiar  tendency  to  degrade  or  render  ridiculous  the 
person  written  of  by  reason  of  her  being  a  woman;  e.  g.,  it  has  been  held  that 
the  exaggeration  of  a  woman's  age  in  writing  may  be  actionable  per  se.'1 

oo.  Miscellaneous  Imputations.  —  Further  illustration  and  elucidation  of  the 
rule  here  under  consideration  as  to  the  actionable  quality  of  words  tending  to 
expose  another  to  ridicule,  contempt,  disgrace,  hatred,  etc.,  are  afforded  by 
the  miscellaneous  cases  which  are  gathered  together  in  a  note  hereto.3 

In  South  Carolina  it  has  been  held  in  early 
cases  that  to  say  orally  of  a  while  man  that  he 
is  a  mulatto  is  actionable  per  se.  Eden  v. 
Legare,  I  Bay  (S.  Car.)  171,  which  case  was 
decided  under  a  statute  by  which  mulattoes 
were  deprived  of  all  civil  rights  and  were  lia- 
ble to  be  tried  in  all  cases  without  a  jury.  See 
further  King  v.  Wood,  1  Nott  &  M.  (S.  Car.) 
184;  Atkinson  v.  Hartley,  1  McCord  L.  (S. 
Car.)  203. 

Statute  Giving  Right  of  Action  for  Insulting 
Words. —  Under  the  Mississippi  statute  giving 
a  right  of  action  for  oral  words  which  are  in- 
sulting or  tend  to  a  breach  of  the  peace,  to  say 
orally  of  a  white  man  that  he  has  negro  blood 
in  him  is  actionable.  Scott  v.  Peebles,  2 
Smed.  &  M.  (Miss.)  546. 

Accusing  White  Woman  with  Associating  with 
Negro  Man.  —  In  Luft  v.  Lingane,  17  R.  I. 
420,  the  writing  charged  that  the  plaintiff,  a 
respectable  white  woman,  had  been  found  in 
the  company  of  a  negro  man,  and  had  aroused 
the  jealousy  of  the  negro's  wife,  and  had  been 
assaulted  by  the  latter,  and  a  verdict  for  two 
thousand  four  hundred  and  eighty-five  dol- 
lars in  favor  of  the  plaintiff  was  sustained. 

1,  Oral  Imputation  upon  Sex  Not  Actionable.  — 
Wilherly  v.  Hermitage,  Freem.  K.  B.  277,  in 
which  case  it  was  held  that  to  say  orally  of  a 
dancing  mistress.  "  She  is  as  much  a  man  as 
I  am,  and  got  J.  S.  with  child,"  is  not  action- 
able. 

But  see  Malone  v.  Stewart,  15  Ohio  319,  45 
Am.  Dec.  577,  wherein  it  was  held  that  to  say 
orally  of  a  woman  that  she  is  a  hermaphrodite 
is  actionable  perse,  because  the  words  neces- 
sarily bring  her  into  ridicule  and  contempt  and 
exclude  her  from  social  intercourse  and  hopes 
of  marriage. 

2.  Libels  upon  Women.  —  In  McBride  v.  Ellis, 
9  Rich.  L.  (S.  Car.)  313,  67  Am.  Dec.  553,  an 
obituary  notice  concerning  a  woman  who  was 
yet  alive  announced  that  she  had  departed  this 
life  in  the  ninety-fifth  year  of  her  age,  and  it 
was  held  that  the  writing  was  libelous,  the 
stingof  the  libel  being  that  her  age  wasgrcatly 
exaggerated. 

The  Words,  "She  Is  Not  a  Stranger  Here,  she 
never  made  friends;  can  find  out  all  about 
her  by  taking  a  little  trouble,"  written  of  a 
woman,  are  susceptible  of  an  actionable  mean- 
ing, the  question  being  for  the  jury.  Twom- 
bly  v.  Monroe,  136  Mass.  464. 

Charging  Woman  with  Brazenness  and  Want  of 
Modesty.  —  See  Street  v.  Johnson,  80  Wis.  455, 
27  Am.  St.  Rep.  42,  which  was  an  action  of 
libel. 

Charging  Woman  with  Having  Made  Statements 


as  to  Sexual  Powers  of  Her  Husband.  —  Allen  v. 

News  Pub.  Co.,  81  Wis.  120,  which  was  an 
action  based  on  a  newspaper  story. 

Ridiculous  Description  of  Woman.  —  In  Mc- 
Murry  v.  Martin,  26  Mo.  App.  437,  the  court 
held  a  writing  which  contained  a  ridiculous 
description  of  a  woman,  and  among  other 
things  declared  that  her  eyes  were  like  black 
walnuts  in  a  frog  pond,  that  her  garments 
smelled  of  old  cheese,  that  her  hair  was  like 
fine-cut  tobacco,  actionable  per  se. 

Charging  Woman  with  Being  Wooed  by  Chew- 
ing-gum Agent  —  Written  Words  Actionable.  — 
O'Toole  v.  Post  Printing,  etc.,  Co.,  179  Pa.  St. 
271. 

Describing  Woman  as  Having  Been  a  Singer  at 
a  Concert  Hall  at  Coney  Island. —  In  Gates  v. 
New  York  Recorder  Co.,  155  N.  Y.  228,  S3 
Hun  (N.  Y.)  614,  the  action  was  based  on  a 
newspaper  article  which  described  the  plaintiff 
as  a  "  dashing  blonde,  twenty  years  old,  and 
said  to  have  been  a  concert-hall  singer  and 
dancer  at  Coney  Island,"  who  had  secretly  mar- 
ried a  man  seventy-five  years  old  and  "  fond  of 
pretty  women,"  and  it  was  held  that  the  article 
was  actionable  as  tending  to  disgrace  the 
plaintiff  and  hold  her  up  to  ridicule  and  con- 
tempi. 

Know  a  Tree  by  Fruit  —  Words  Written  of 
Mother  Actionable.  —  In  Kay  v.  Jansen,  87  Wis. 
118,  a  boy  had  been  committed  toan  industrial 
school  for  boys  as  a  vagrant  or  a  criminal, 
and  it  was  held  that  to  write  of  the  boy's 
mother,  "  We  know  the  tree  by  the  fruit,"  was 
actionable  per  se. 

3.  Stinking  of  Brimstone.  —  In  Villers  v. 
Monsley,  2  Wils.  C.  PI.  403,  the  following 
doggerel,  omitting  certain  lines,  was  held  to  be 
actionable: 

'*  Old  Villers,  so  strong  of  brimstone  you  smell, 
As  if  not  long  since  you  had  got  out  of  hell. 
You  old  stinking,  old  nasty,  old  itchy  old  toad. 
If  you  come  any  more  you  shall  pay  for  your  board." 

Obituary  Notice  Concerning  Living  Person  Ac 

tionable.  —  McBride  v.  Ellis,  9  Rich.  L.  (S. 
Car.)  313,  67  Am.  Dec.  553. 

Demagogue  —  Written  Words  Actionable.  —  See 
Brooks  v.  Bryan,  Wright  (Ohio)  760. 

"  A  Mere  Man  of  Straw  "  —  Written  Words  Ac- 
tionable.—  Eaton  v.  Johns,  1  Dowl.  N.  S.  602. 

"  An  Impostor  "  —  Written  Words  Actionable.  — 
Cooke  v.  Hughes,  R.  &  M.  112,  21  E.  C.  L. 
393- 

"  Disreputable  Person  "  —  Written  Words  Ac- 
tionable.—  Trebby  v.  Transcript  Pub.  Co.,  74 

Minn.  84. 

Toadyism  or  Subserviency  —  Written  Words  Ac- 
tionable.—  Lansing  v.  Carpenter,  9  Wis.  540, 
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(4)  Imputations  Which  A  rc  Not  Defamatory  —  (a)  In  General.  —  There  is  a  class 
of  cases  which  have  seriously  perplexed  the  courts,  in  which  the  imputations 
relied  upon,  although  calculated  to  injure  the  person  referred  to  in  certain 
quarters  or  in  the  estimation  of  some  people,  did  not  amount  to  a  defamatory 


76  Am.  Dec.  2S1.  See  also  Forbes  v.  King,  1 
Dowl.  672. 

A  Written  Charge  of  Unworthy  and  Base  Con- 
duct Is  Actionable.  —  Clark  v.  Binney,  2  Pick. 
(Mass.)  113. 

To  Write  of  Another  that  He  Is  a  Pest  in  the 
Community  is  actionable  per  se.  Dawson  v. 
Holt.  11  Lea  (Tenn.)  5S3,  47  Am.  Rep.  312. 

That  Plaintiff  Is  an  Anarchist  or  wWld-be 
Anarchist  — Written  Words  Actionable. — Cerveny 
v.  Chicago  Daily  News  Co.,  139  111.  345;  Lewis 
v.  Daily  News  Co.,  81  Md.  466. 

A  Seditious  Agitator  is  a  disturber  of  the  pub- 
lic peace  and  order,  a  subverter  of  just  laws, 
and  a  bad  citizen,  and  therefore  to  charge 
another  in  writing  with  being  "  a  dangerous, 
able,  and  seditious  agitator  "  is  actionable  per 
se.    Wilkes  v.  Shields,  62  Minn.  426. 

Inability  to  Spoil  Rotten  Egg  —  Written  Words 
Actionable. —  Pfitzinger  v.  Dubs,  (C.  C.  A.)  64 
Fed.  Rep.  696,  wherein  it  was  held  that  a  news- 
paper article  was  libelous  per  se  which  con- 
tained among  other  defamatory  matters  a 
statement  concerning  a  preacher,  that  "  you 
can't  spoil  a  rotten  egg  unless  *  *  '*;"  the 
words  omitted  being  vulgar. 

Regret  as  to  Prior  Dealings  with  Plaintiff  — 
Written  Words  Actionable.  —  Hake  v.  Brames, 
95  lad.  161,  in  vrhich  case  the  defendant  wrote 
of  another  as  follows:  "  I  was  unfortunate 
enough  to  have  him  in  my  employ  at  one  time 
as  a  bookkeeper." 

To  Write  of  a  Man  that  He  Is  Notorious,  or 
that  he  has  a  notorious  reputation,  is  not  ex 
vi  termini  actionable,  though  such  charge  is 
actionable  when  it  is  explained  as  meaning 
1  hat  the  person  to  whom  it  is  applied  is  a 
criminal.  Knapp  v.  Campbell,  14  Tex.  Civ. 
App.  199. 

To  Write  of  Another  that  He  I3  a  Social  Leper 

is  ordinarily  actionable,  but  where  such  words 
are  used  of  a  candidate  for  office  they  are  not 
actionable  unless  they  are  used  with  reference 
to  his  moral  traits  or  character.  Sweeney  v. 
Baker,  13  W.  Va.  158,  31  Am.  Rep.  757. 

To  Write  of  Another  that  He  Bears  the  Worst 
Character  of  any  Man  in  the  Country  and  has 
been  guilty  of  all  manner  of  meanness  and 
rascality,  is  actionable  per  se.  Fountain  v. 
West,  23  Iowa  9,  92  Am.  Dec.  406. 

Disgrace  of  Parentage  —  Written  Words  Ac- 
tionable.—  In  Fonville  v.  M'Nease,  Dudley 
L.  (S.  Car.)  303,  31  Am.  Dec.  556,  it  was  held 
ihat  il  vvas  actionable  to  write  of  another  that 
he  comes  of  good  parentage,  but  that  he  has 
disgraced  it  and  has  been  guilty  of  swindling. 

A  Writing  Connecting  a  Man's  Name  with  a 
Divorce  Sensation  is  actionable.  Pittock  v. 
O'Niell,  63  Pa.  St.  253,  in  which  case  the 
writing  charged  that  the  plaintiff's  "  crimes 
carry  in  their  train  household  ruin  and  the 
wreck  of  domestic  happiness." 

An  Oral  Charge  that  Another  Is  a  Witch  is 
not  actionable  unless  the  words  import  witch- 
craft within  the  statute.  Stephens  v.  Corbin, 
Comb.  246.  See  also  Huett's  Case,  Freem. 
K.  B.  275. 


Advertisement  of  Plaintiff  as  Astrologer.  —  I  n 

Stafford  v.  Morning  Journal  Assoc.,  08  Hun  (N. 
Y.)  467,  142  N.  V.  598,  it  was  held  lhat  an 
advertisement  insetted  in  the  defendant's 
newspaper  in  the  column  headed  "Astrology," 
which  advertisement  falsely  purported  to  have 
been  inserted  by  the  plaintiff,  was  actionable 
per  se. 

Ejection  from  House  of  111  Repute  —  Written 
Words  Actionable.  —  A  written  charge  that 
another's  arm  vvas  broken  while  he  was  being 
ejected  from  a  house  of  ill  repute  is  libelous, 
as  the  charge  is  degrading.  People  v.  Jack- 
man,  96  Mich.  269. 

Using  Church  for  Whore-house  —  Written 
Words  Actionable.  —  To  write  of  another  that 
he  carried  the  keys  to  a  church  and  used  the 
church  as  a  whore-house,  is  actionable  per  se, 
as  tending  lo  expose  such  a  person  to  public 
hatred  or  ridicule.  Halley  v.  Gregg,  74  Iowa 
5°3- 

Written  Charge  that  Servant  Left  Master  and 
Attempted  to  Transfer  Business  to  Another.  —  A 

writing  which  charges  the  driver  of  a  laundry 
wagon  with  having  left  the  service  of  his  em- 
ployer without  notice,  and  with  having  gone 
over  his  employer's  route  and  collected  clothes 
for  another  laundry,  thereby  perpetrating  a 
"  scoop,"  is  actionable.  Call  v.  Hayes,  169 
Mass.  586. 

Written  Charge  that  Plaintiff  Is  a  Mormon  Ac- 
tionable. —  Witcher  v.  Jones,  137  N.  Y.  599,  (C. 
PI.  Gen.  T.)  43  N.  Y.  St.  Rep.  151,  in  which 
it  was  declared  by  Pryor,  J.,  that  such  a  charge 
is  actionable  because  of  the  ideas  popularly 
associated  with  the  word  "  Mormon,"  and  be- 
cause in  the  popular  conceptions  Mormonism 
is  inseparably  associated  with  the  doctrine  and 
practice  of  polygamy. 

Unworthiness  of  Applicant  to  Charitable  Society 
—  Written  Words  Actionable.  —  See  in  Hoare  v. 
Silverlock,  12  Q.  B.  625,  64  E.  C.  L.  625,  12 
Jur.  695,  17  L.  j.  Q.  B.  306. 

Publication  by  Defendant  of  Apology  Written  by 
Plaintiff  Many  Years  Previously. —  In  Water- 
house  v.  Spieckels,  5  Hawaii  246,  the  plain- 
tiff wrote  a  letter  apologizing  for  misstate- 
ments acknowledged  therein  to  have  been 
made  concerning  a  business  man,  and  offering 
to  pay  the  expenses  of  a  suit  for  slander  then 
pending  against  the  plaintiff,  and  also  to  pay 
for  the  circulation  of  copies  of  the  apology. 
Twenty  years  thereafter  the  defendants,  who 
were  strangers  10  the  previous  controversy, 
published  and  circulated  a  large  number  of 
copies  of  the  letter.  It  was  held  that  such 
publication  was  a  libel  upon  the  plain  1  iff, 
punishable  under  the  statute,  but  that  the 
defendants  were  not  liable  civilly  because  it 
was  the  plaintiff's  own  lettet  that  was  pub- 
lished and  the  publication  was  true. 

To  Write  of  Another  that  He  Is  a  Drunkard 
Manufacturer  and  keeps  a  drunkery,  is  libelous. 
Com.  v.  Bonner,  9  Met.  (Mass.)  410,  which 
was  a  criminal  prosecution. 

Notorious  Young  Napoleon  of  Politics  and  Pipe 
Lines.  —  Wood  v.  Boyle,  177  Pa.  St.  620,  55 
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charge;  and  the  rule  deducible  from  such  cases  seems  to  be  that  words,  even 
if  written  or  printed,  are  not  actionable  per  sc.  even  if  they  are  discommend- 
atory,  unless  the  words  are  defamatory  and  are  calculated  to  do  the  person 
referred  to  an  appreciable  injury.1 

Words  Must  Create  Legal  Presumption  of  Injury  to  Keputation.  —  Where  the  plaintiff 
does  not  aver  and  prove  that  he  has  sustained  some  special  damage,  the  nature 
of  the  writing  must  be  such  that  the  court  can  legally  presume  that  he  has 
been  degraded  in  the  estimation  of  his  acquaintances  or  of  the  public,  or  has 
suffered  some  other  loss,  either  in  his  property,  character,  or  business,  or  in 
his  domestic  or  social  relations,  in  consequence  of  the  publication.2 

Scandalous  Matter,  however,  is  not  necessary  to  make  a  libel ;  it  is  enough  if 


Am.  St.  Rep.  747,  which  was  an  action  of  libel, 
the  court  holding  that  the  words  were  action- 
able in  the  sense  in  which  they  were  used. 

"Dirty  Reform  Politician." —  It  is  libelous  to 
write  of  a  political  speaker  that  he  is  "  a  dirty 
reform  politician,"  that  he  "  smells  so  badly 
that  decent  men  avoid  him  when  they  pass 
him  in  the  street,"  that  "  he  has  attempted  a 
lower  depth  of  degradation  than  any  leading 
politician  ever  before  attempted  in  Wisconsin," 
and  that  "  no  American,  no  patriot,  can  speak 
of  him  without  contempt  and  indignation." 
Cottrill  v.  Cramer,  43  Wis.  242,  40  Wis.  555. 

Making  False  Report  to  Injury  of  City.  —  To 
write  of  another  that  he  has  maliciously  and 
intentionally  made  a  false  report  calculated 
to  injure  a  city,  and  that  his  conduct  has  been 
execrable  and  odious,  is  actionable  per  sc. 
Trebby  v.  Transcript  Pub.  Co.,  74  Minn.  84. 

1.  Imputations  Which  Are  Not  Defamatory  — 
Written  Words  Not  Actionable  —  Connecticut.  — 
Donaghue  v.  Gaffy,  54  Conn.  257. 

Iowa.  —  Hollenbeck  v.  Hall,  103  Iowa  214; 
Kinyon  v.  Palmer,  18  Iowa  377. 

Massachusetts.  —  Boynton  v.  Shaw  Slocking 
Co  ,  146  Mass.  219;  Homer  v.  Pngelhardt,  ,117 
Mass.  540;  Shattuck  v.  Allen,  4  Gray  (Mass.) 
540. 

Michigan.  —  Murphy?/.  Nelson,  94  Mich.  554. 

Minnesota.  —  McDermott  v.  Union  Credit 
Co.,  76  Minn.  84;  Stewart  v.  Minnesota  Tri- 
bune Co.,  40  Minn.  101;  Stewart  v.  Wilson,  23 
Minn.  449. 

Missouri.  —  Legg  v.  Dunleavy,  80  Mo.  558, 
50  Am.  Rep.  512,  to  Mo.  App.  461. 

New  York.  —  Dickson  v.  Phillips,  51  N.  Y. 
Super.  Ct.  162;  Stone  v.  Cooper,  2  Den.  (N. 
Y.)  293;  Shelby  v.  Sun  Printing,  etc,  Assoc., 
38  Hun  (N.  Y.)  474;  Bennett  v.  Williamson,  4 
Sandf.  (N.  Y.)  60. 

Oregon.  — Cole  v.  Neustadter,  22  Oregon  191. 

Pennsylvania.  —  Press  Co.  v.  Stewart,  119 
Pa.  St.  584. 

Rhode  Island.  —  Hackett  v.  Providence  Tele- 
gram Pub.  Co.,  18  R.  I.  589. 

Texas.  —  Hirshfield  v.  Ft.  Worth  Nat.  Bank, 
83  Tex.  452,  29  Am.  St.  Rep.  660. 

Washington.  —  Urban  v.  Helmick.  15  Wash. 
155- 

Wisconsin.  —  Gillan  v.  State  Journal  Print- 
in"  Co.,  96  Wis.  460;  Cramer  v.  Noonan,  4 
Wis.  231. 

To  Write  that  "the  Mississippi  Bard  Foameth," 

meaning  that  he  is  in  a  rage  and  greatly 
agitated,  is  not  defamatory,  and  therefore  is 
not  actionable  per  se.  Kinyon  v.  Palmer,  18 
Io'.va  377. 

2.  Words  Must  Create  Legal  Presumption  of 


Injury  to  Reputation.  —  Stone  v.  Cooper,  2  Den. 
(N.  Y.)  293;  Stewart  v.  Minnesota  Tribune 
Co.,  40  Minn.  101 . 

"  Every  False  Charge  Is  Not  Libelous.  It  must 
come  within  the  definition.  It  must  '  blacken 
the  memory  of  the  dead  01  the  reputation  of 
one  who  is  alive,  and  expose  him  to  public 
hatred,  contem  pt,  or  ridicule.'  "  Legg  v.  Dun- 
leavy, 80  Mo.  558,  50  Am.  Rep.  512,  10  Mo. 
App.  461. 

"  Harmless  Bit  of  Pleasantry  "  Not  Actionable. 

—  Press  Co.  v.  Stewart.  119  Pa.  St.  584. 

Failure  to  Patronize  Home  Industries  —  Written 
Words  Not  Actionable.  —  Urban  v.  Helmick,  15 
Wash.  155,  wherein  a  hotel  propiietor  was 
charged  with  sending  to  a  distant  city  for 
supplies. 

Mistaken  Conceptions  of  Duty  —  Written  Words 
Not  Actionable.  —  Shattuck  v.  Allen,  4  Gray 

(Mass.)  540- 

Expression  of  Intention  Not  to  Associate  with 
Another  —  Written  Words  Not  Actionable.  —  !  n 

the  leading  case  of  Robinson  v.  German,  1 
Price  11,  it  was  held  that  the  following  posted 
notice  was  not  libelous  per  se:  "  The  Rev. 
John  Rolinson  and  Mr.  James  Robinson,  in- 
habitants of  this  town,  not  being  persons  that 
the  proprietors  and  annual  subscribers  think 
it  pioper  to  associate  with,  are  excluded  this 
raom." 

False  and  Malicious  Sentence  of  Excommunica- 
tion Not  Actionable.  —  Fitzgerald  v.  Robinson, 
112  Mass.  371,  disapproving  Barnabas  v. 
Traunler,  1  Viner  Abr.  396. 

The  Very  Nature  of  a  Libel  Requires  that  the 
writing  claimed  to  be  such  should  reflect  in- 
juriously upon  some  person,  and  be  suscep- 
tible of  some  persona!  application,  so  that  it  is 
apparent  that  the  party  slluded  to,  or  to  whom 
the  allusion  is  claimed  to  be  made,  may, 
either  actually  or  presumably,  suffer  some  in- 
jury or  damage  from  its  publication.  Stewart 
v.  Wilson,  23  Minn.  449. 

Threat  to  Discharge  Employees  Who  Deal  with 
Plaintiff  —  Written  Words  Not  Actionable.  — 
Payne  v.  Western,  etc.,  R.  Co.,  13  Lea  (Tenn.) 
507,  49  Am.  Rep.  666,  18  Am.  and  Eng.  R. 
Cas.  119,  in  which  case  a  notice  declared  upon 
contained  no  imputation  upon  the  plaintiff's 
character. 

Charges  Which  Are  Impertinent  and  in  Bad 
Taste,  even  though  in  writing,  are  not  action- 
able where  they  are  not  susceptible  of  a  de- 
famatory meaning,  and  are  not  calculated  to 
injure  the  person  to  whom  they  apply.  Stew- 
art v.  Minnesota  Tribune  Co..  40  Minn.  101. 

Charging  Professional  Man  with  Changing  His 
Office  to  Save  Expense  Not  Actionable  —  Stewart 
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the  defendant  induces  an  ill  opinion  to  be  had  of  the  plaintiff  or  makes  him 
contemptible  and  ridiculous.1 

Deficiency  in  Qualities  Whioh  Law  Does  Not  Require.  —  It  has  been  broadly  stated 
that  to  accuse  one  in  writing  of  being  deficient  in  some  quality  which  the  law 
does  not  require  him  as  a  good  citizen  to  possess  is  not  libelous  per  se* 

Meanness  and  Lack  of  Liberality.  —  It  has  been  held  that  written  words  attributing 
to  another  a  mere  lack  of  liberality  are  not  actionable  per  sc.3 

Charging  Plaintiff  with  Availing  Himself  of  Legal  Technicalities.  —  A  writing  which 
charges  another  with  having  made  an  unconscionable  defense,  e.g.,  the  statute 
of  limitations,  or  with  having  availed  himself  of  a  legal  technicality,  is  not 
actionable  per  s~e  where  it  does  not  charge  that  he  did  so  dishonestly,  but 
merely  because  he  chose  to  do  so.* 

v.  Minnesota  Tribune  Co.,  40  Minn,  ioi,  which 
was  an  action  of  libel  brought  by  an  attorney 
at  law. 

A  Sneer  in  the  Columns  of  a  Newspaper  is  not 

sufficient  to  sustain  a  private  action  for  dam- 
ages, when  it  conveys  or  insinuates  no  charge 
from  which  a  court  can  infer  that  the  plaintiff 
has  been,  or  ought  to  be,  degraded  in  the  esti- 
mation ot  the  public,  and  when  no  special 
damage  is  averred.  Goldberger  v.  Phila- 
delphia Grocer  Pub.  Co.,  42  Fed.  Rep.  42. 

1.  Writing  May  Be  Libelous  though  It  Contains 
No  Scandalous  Matter. — Cropp  v.  Tilney,  3 
Salk.  111,  per  Lord  Holt,  whose  language  as 
given  in  the  text  has  been  frequently  quoted. 
See  also  White  v.  Nicholls,  3  How.  (U.  S.) 
266;  Augusta  Evening  News  v.  Radford,  gi 
Ga.  494,  44  Am.  St.  Rep.  53;  Stewart  v.  Swift 
Specific  Co.,  76  Ga.  280,  2  Am.  St.  Rep.  40; 
Johnson  v.  Stebbins,  5  Ind.  364;  Prosser  v. 
Callis,  117  Ind.  105;  Gabe  v.  McGinnis,  68 
Ind.  538;  McBride  v.  Ellis,  9  Rich.  L.  (S.  Car.) 
3T3,  67  Am.  Dec.  553;  Williams  v.  Karnes,  4 
Humph.  (Tenn.)  9. 

2.  Deficiency  in  Quality  Which  Law  Does  Not 
Require. —  Urban  v.  Heimick,  15  Wash.  155. 

Charging  Acts  of  Corporation  Which  Are  Not 
Ultra  Vires  —  Written  Words  Not  Actionable.  — 
Hahnemannian  L.  Ins.  Co.  v.  Beebe,  48  111. 
87,  95  Am.  Dec.  519,  in  which  case  it  was  held 
that  the  writing  was  not  libelous,  although  the 
opinion  was  expresssd  therein  that  the  com- 
pany, which  was  a  foreign  corporation,  was 
unworthy  of  confidence. 

Failure  to  Comply  with  Terms  of  Statute  Con- 
ferring Privilege  —  Written  Words  Not  Action- 
able. —  Ramscar  v.  Gerry,  (Supm.  Ct.  Gen.  T.) 
16  N.  Y.  St.  Rep.  789,  in  which  case  the  writ- 
ing declared  upon  stated  in  effect  that  the 
plaintiff  was  notified  that  if  he  desired  to  avail 
himself  of  an  act  of  the  legislature  permitting 
baby  farming,  he  must  comply  with  the  terms 
of  such  statute,  and  that  having  applied  for  a 
license  he  was  refused.  It  was  not  alleged 
that  the  plaintiff  was  engaged  in  baby  farming 
as  a  business,  and  it  was  held  that  the  writing 
was  not  actionable. 

Engaging  in  Legal  Business  —  Written  Words 
Not  Actionable. — -A  written  publication  con- 
cerning a  mere  private  individual,  which 
charges  him  with  engaging  in  a  particular 
business  or  employment  which  has  been  held 
by  the  courts  to  be  lawful,  is  not  actionable 
per  se,  even  though  the  business  is  one  con- 
cerning the  morality  or  propriety  of  which 
opinions  may  differ.  Stone  v.  Cooper,  2  Den. 
(N.  Y.)  293,  in  which  case  it  was  held  that  it  is 


not  libelous  per  se  to  charge  another  with 
shaving  paper. 

Acceptance  of  Commission  by  Plaintiff  in  Con- 
sideration for  Giving  Contract. —  In  Legg  v. 
Dunleavy,  80  Mo.  55S,  50  Am.  Rep.  512,  10 
Mo.  App.  461,  a  writing  alleged  in  substance 
that  the  plaintiff  was  supervising  architect  of 
a  certain  building,  and  that  the  defendants 
paid  him  a  commission  to  give  them  the  con- 
tract for  certain  work  thereon.  It  was  held 
that  the  words  were  not  of  themselves  capable 
of  the  construction  that  the  plaintiff  was 
wholly  unworthy  of  confidence  and  trust  in 
his  capacity  and  profession  of  architect  and 
superintendent. 

Charging  Member  of  Merchants'  Association 
with  Mercenary  Motives.  —  An  article  which 
asserts  in  substance  that  a  retail  grocers' 
union  had  promised  to  pay  the  plaintiff,  who 
was  their  president,  a  small  compensation  for 
the  time  which  he  spent  in  collecting  subscrip- 
tions among  the  members  for  the  World's  Fair, 
and  that  he  was  prompted  to  spend  his  time 
and  obiain  subscriptions  by  OAs  per  diem  allow- 
ance, and  not  by  patriotism  or  love  of  the 
union,  is  not  actionable  per  se.  Goldberger  v. 
Philadelphia  Grocer  Pub.  Co.,  42  Fed.  Rep.  42. 

Caution  that  Defendants  Are  the  Only  Dealers 
in  a  Certain  Commodity  Not  Actionable.  —  Boyn- 
ton  v.  Remington,  3  Allen  (Mass.)  397,  in  which 
case  it  was  held  that  the  publication  was  not 
libelous,  as  it  did  not  hold  the  plaintiff  up  10 
hatred,  contempt,  or  ridicule,  and  did  not  state 
that  the  goods  sold  by  the  plaintiff  were  not 
what  the  plaintiff  represented  them  to  be. 

Caution  that  Plaintiff  Has  No  Connection  with 
Defendant's  Business  Not  Actionable.  —  Mulligan 
v.  Cole,  L.  R.  10  Q.  B.  549,  44  L.  J.  Q.  B.  153, 
33  L.  T.  N.  S.  12. 

Overbidding  Another  in  Competition  —  Written 
Words  Not  Actionable.  —  Donaghue  v.  Gaffy,  54 
Conn.  257. 

3.  Words  Imputing  Meanness  and  Lack  of 
Liberality.  —  In  People  v.  Jerome,  1  Mich.  142, 
il  was  held  that  the  following  written  of  a 
druggist  did  not  come  within  any  of  the  defi- 
nitions of  a  libel:  "  The  above  druggist  in  the 
city  of  Detroit,  refusing  to  contribute  his  mite 
with  his  fellow  merchants  for  watering  Jeffer- 
son avenue,  I  have  concluded  to  water  said 
avenue  in  front  of  Pierre  Teller's  store,  for  the 
week  ending  June  27,  1846."  But  see  contra. 
Rider  v.  Rulison,  74  Hun  (N.  Y.)  239,  wherein 
it  was  held  that  it  is  actionable  per  se  to  write 
of  anolher  that  "  he  has  been  more  than  mean 
to  me." 

4.  Pleading  Statute  of  Limitations  —  Written 
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To  Write  of  Another  that  He  Has  Good  Characteristics  is,  of  course,  not  actionable 

per  se,  unless  the  writing  is  intended  to  be  understood  ironically.1 

Oral  Words  Not  Actionable.  —  Oral  words,  of  course,  are  not  actionable  where 
they  do  not  contain  imputations  which  would  be  actionable  if  they  were  in 
writing  within  the  rule  here  under  consideration.2 

(b)  Abuse,  Profanity,  Scurrility.  —  It  is  well  settled  that  general  abuse  and  scur- 
rility, however  ill-natured  and  vexatious,  even  when  reduced  to  writing  and 
published,  are  not  actionable  if  the  writing  does  not  convey  a  degrading 
charge  or  imputation;3  and  a  fortiori  oral  words  which  amount  to  mere  gibes 
and  vituperation  are  not  actionable  where  no  crime  is  charged.4 

Mollification  of  Charge  by  Use  of  Profanity.  —  Exuberance  of  invective  and  meaning- 
less epithet  has  sometimes  been  recognized  as  cogent  to  refute  a  slanderous 
meaning  that  might  otherwise  be  given  to  other  words  used,  which,  if  used 
deliberately  and  alone,  would  clearly  charge  crime.  Profanity  evinces  a 
heat  of  passion  in  some  measure  at  least  inconsistent  with  definiteness  of  mean- 
ing and  choice  of  expressions.5 

(5)  Imputing  Criminal  Disposition  and  Intention.  —  Oral  words  which  do  no 
more  than  imply  a  purpose  or  intention  on  the  part  of  the  person  spoken  of 
to  commit  a  crime,  or  describe  \)im  as  possessing  a  disposition  to  commit  crime, 
or  as  being  so  wanting  in  moral  qualities  that  he  would  commit  crime,  or 
which  amount  to  a  mere  allegation  that  if  opportunity  afforded  he  would  com- 
mit crime,  are  not  actionable  per  se;6  but  it  is  otherwise  where  the  words  are 

Delaware.  —  Rice  v.  Simmons,  2  Harr.  (Del.) 
417,  31  Am.  Dec.  766. 

Indiana.  —  Reynolds  v.  Ross,  42  Ind.  387. 
Maryland.  —  Fawsett  v.  Clark,  48  Md.  494, 
30  Am.  Rep.  481. 

Massachusetts.  —  Fitzgerald  v.  Robinson,  112 
Mass.  371. 

Mississippi.  —  Davis  v.  Farrington,  VV^lk 
(Miss.)  304. 

Missouri.  —  Bridgman  v.  Armer,  57  Ma 
App.  528. 

Areiv  York.  —  Van  Tassel  v.  (Japron,  I  Den. 
(N.  Y.)  250,  43  Am.  Dec.  667. 

Ohio.  —  Stevens  v.  Handly,  Wright  (Ohio) 
121. 

Tennessee.  —  Hancock  v.  Stephens,  11 
Humph.  (Tenn.)  507. 

Virginia.  —  Moseley  v.  Moss,  6  Gratt.  (Va.-) 
534- 

Wisconsin.  —  Robertson  v.  Edelstein,  104 
Wis.  440;  K  v.  H  ,  20  Wis.  239,  91  Am. 

Dec.  397. 

Son  of  a  Bitch  —  Oral  "Words  Not  Actionable.  — 

It  is  not  actionable  per  se  to  say  of  a  man  that 
he  is  a  son  of  a  bitch.  Johnson  v.  Brown,  4 
Cranch  (C.  C.)  235;  Robertson  v.  Edelstein, 
104  Wis.  440. 

5.  Mollification  of  Charge  by  Use  of  Profanity. 
—  Per  Dodge,  J.,  in  Robettson  v.  Edelstein,  104 
Wis.  440,  citing  Penfold  v.  Westcote,  2  B.  &  P. 
N.  R.  335,  and  Young  v.  Bridges,  3'  La.  Ann. 
333- 

Indecent  and  Vulgar  Words  Are  Not  Material 

when  they  are  used  in  connection  with  other 
words  which  are  actionable,  except  as  showing 
the  temper  of  mind  in  which  the  slander  was 
published.  Stevens  v.  Handly,  Wright  (Ohio) 
121.  See  also  Reynolds  v.  Ross,  42  Ind.  387; 
Feise  v.  Linder.  3  B  &  P.  372. 

6.  Oral  Words  Imputing  Disposition  or  Intention 
to  Commit  Crime  Not  Actionable. —  Fanning  v. 
Chace.  1  7  R.  I.  388,  53  Am.  St.  Rep.  87S.  and 
Mitchell  v.  Sharon,  59  Fed.  Rep.  9$o,  15  U.S. 
App.  353.    See  also  the  following  cases: 
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Words  Not  Actionable.  —  Hollenbeck  v.  Hall, 
103  Iowa  214,  wherein  it  was  held  that  it  is 
not  actionable  per  se  to  charge  another  in 
writing  wilh  "cowardly  slinking  behind  the 
statute  of  limitations."  See  also  Donaghue  v. 
Gaffy,  53  Conn.  43;  Bennett  v.  Williamson,  4 
Sandf.  (N.  Y.)  60.    See  further  Reg.  v.  Coghlan, 

4  F.     F.  316. 
Relying  upon  Prohibitory  Law  to  Avoid  Payment 

of  Debt  —  Written  Words  Not  Actionable.  —  To 
publish  of  a  saloon  keeper  that  "to  get  rid  of 
a  just  claim  in  court  he  set  up  as  a  defense  the 
existing  prohibitory  liquor  law;  we  feel  it  our 
duty  to  make  such  conduct  publicly  known,  in 
order  to  caution,  beer  brewers  and  liquor  deal- 
ers," is  not  libelous.  Homer  v.  Engelhardt, 
117  Mass.  539. 

1.  Writing  Imputing  Good  Characteristics  Not 
Actionable.  —  Brown  v.  Burnett,  10  111.  App. 
279. 

2.  Oral  Word3  Not  Actionable.  —  Abrams  v. 
Foshee,  3  Iowa  274,  66  Am.  Dec.  77;  McCuen 
v.  Ludlum,  17  N.  J.  L.  12;  Wall  v.  Hoskins, 

5  Ired.  L.  (27  N.  Car.)  177;  Eure  v.  Odom,  2 
Hawks  (9  N.  Car.)  52;  Kimmis  v.  Stiles,  44 
Vt.  351.  And  see  generally,  in  support  of  the 
general  rule  that  oral  words  to  be  actionable 
must  impute  the  commission  of  a  crime,  supra, 
this  section  and  subdivision,  6.  Oral  Words. 

3.  General  Abu3e,  Profanity,  and  Scurrility  — 
Written  Words  Not  Actionable.  —  Rice  v.  Sim- 
mons, 2  Harr.  (Del.)  417,  31  Am-  Dec-  766; 
Robbins  v.  Treadway,  2  J.  J  Marsh.  (Ky.)  540, 
10  Am.  Dec.  152;  Tappan  v.  Wilson,  7  Ohio 
(pt.  1)  191.  But  see  Buckstaff  v.  Viall,  84 
Wis.  129,  holding  that  where  the  writing  is 
naturally  calculated  to  bring  the  plaint  iff  into 
shame,  disgrace,  hatred,  scorn,  ridicule,  and 
contempt,  it  is  actionable. 

4.  General  Abuse,  Profanity,  and  Scurrility  — 
Oral  Words  Not  Actionable  —  England.  —  Onslow 
v.  Home,  3  Wils.  C.  PI.  177.  2  W.  Bl.  750. 

United  States.  —  Johnson  v.  Brown,  4  Cranch 
(C.  C)  235. 

913 


What  Is  Libelous  : 


LIBEL  AND  SLANDER.     Actionable  Quality  of  Words. 


written,  and  it  is  well  settled  that  written  words  which  import  that  another 
intends  to  commit  a  crime,  or  that  he  has  a  criminal  disposition,  are  actionable 
without  proof  of  special  damage.1 

(6)  Imputing  Moral  Turpitude  and  Commission  of  Dishonorable,  Dishonest, 
and  Immoral  Acts  —  (a)  In  General.  —  Oral  words  which  do  not  charge  the  com- 
mission of  any  crime,  but  which  import  merely  that  another  has  an  imperfect 
sense  of  moral  virtue,  duty,  or  obligation,  or  that  he  has  been  guilty  of 
immoral  conduct,  or  has  committed  immoral  acts,  are  not  actionable  without 
proof  of  special  damage;3  but  the  rule  is  otherwise  as  to  written  or  printed 


England.  —  Mayne  v.  Digle,  Freem.  K.  B.  46. 
Canada.  —  See  Miller  v.  Houghton,  10  U.  C. 
Q.  B.  348. 

Geotgia, —  Cooper  v.  Perry,  Dudley  (Ga.) 
247. 

Illinois.  —  McKee  v.  Ingalls.  5  111.  30. 
Indiana.  —  Craig    v.    Brown,    5  Blackf. 
(Ind.)  44. 

Io?va.  —  Bays  v.  Hunt,  60  Iowa  251. 

Kentucky.  —  Wallace  v.  Grant,  Sneed(Ky.)  68. 

New  York.  —  Weed  v.  Bibbins,  32  Barb.  (N. 
Y.)  315;  Brooker  v.  Coffin,  5  Johns.  (N.  Y.) 
188,  4  Am.  Dec.  337. 

North  Carolina.  —  McBrayer  v.  Hill,  4  Ired. 
L.  (26  N.  Car.)  136. 

Ohio.  —  Seaton  v.  Cordray,  Wright  (Ohio) 
101. 

Pennsylvania.  —  Stees  v.  Kemble,  27  Pa.  St. 
112. 

"  I  Believe  You  Will  Steal  "  —  Oral  Words  Not 
Actionable.  —  It  is  not  actionable  to  say  of  an- 
other orally,  "  I  believe  you  will  steal;  you  are 
religiously  and  politically  dishonest."  Bays 
v.  Hunt,  60  Iowa  251.  See  also  Ex  p.  Baily, 
2  Cow.  (N.  Y.)  479,  wherein  the  words  were, 
"  You  will  steal,"  and  there  was  a  verdict  for 
the  defendant. 

"  A  Man  That  Would  Do  That  Would  Steal  "  — 
Oral  Words  Not  Actionable.  —  Stees  v.  Kemble, 
27  Pa.  St.  112. 

"He  Is  the  Biggest  Thief  on  This  Street."  —  In 
Lewis  v.  McDaniel,  82  Mo.  577,  it  was  held 
lhal  these  words  were  susceptible  of  an  ac- 
tionable meaning,  and  that  they  were  not 
necessarily  to  be  construed  as  conveying 
merely  an  imputation  of  bad  principles  or  evil 
propensities. 

Ability  to  Prove  Intention  and  Purpose  to  Steal. 
—  In  Cornelius  v.  Van  Slyck,  21  Wend.  (N. 
Y.)  70,  it  was  held  that  the  following  spoken 
words  were  actionable  per  se:  "  You  will  steal, 
and  I  can  prove  it."  Distinguished  in  Bays  V. 
Hunt,  60  Iowa  251. 

Participation  in  "  a  Blackmailing  Scheme  "  — 
Oral  Words  Not  Actionable.  —  Mitchell  v.  Sharon, 
59  Fed.  Rep.  980,  15  U.  S.  App.  353,  51  Fed. 
Ren.  424. 

"  He  Is  a  Dangerous  Man"  —  Oral  Words  Not 
Actionable.  —  Ireland  v.  McGarvish,  1  Sandf. 
(N.  Y.)  155,  wherein  the  words  were,  "  I  am 
afraid  to  go  to  his  house  alone;"  "I  am 
afraid  of  my  life;"  "He  is  a  dangerous 
man." 

To  Say  of  Another  that  He  Was  About  to  Com- 
mit Bobbery,  without  saying  that  there  was  any 
lying  in  wait  or  other  overt  act,  is  not  action- 
able.   Mayne  v.  Digle,  Freem.  K.  B.  46. 

Distinction  Between  Dse  of  Adjectives  and 
Participles.  —  In  Walton  v.  Singleton,  7  S.  & 
R.  (Pa.)  449,  the  charge  was  that  the  plaintiff 
was  a  "  whoring  fellow;"  and  the  court  in 
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holding  that  these  words  were  actionable  as 
charging  whoredom,  said;  "The  distinclion 
is,  between  words  merely  adjective,  as  thievish, 
and  participles,  as  thieving;  the  latter  are  ac- 
tionable, because  they  import  an  act  done;  the 
former  are  not,  because  they  import  only 
an  intention.  Murdering  rogue,  actionable; 
murderous  quean,  not  so.  Thievish  knave, 
not  actionable,  because  they  import  only  a 
corrupt  inclination  to  theft,  Bitlridge's  Case, 
4  Coke  19;  but  to  call  a  man  a  thieving  rogue 
is,  because  they  import  that  a  man  has  com- 
mitted an  act  of  theft.  Sid.  373.  But  there  is 
in  4  Bac.  501,  a  modern  case,  Gardiner  v. 
Atwater,  29  Geo.  II.  (Sayer  265),  wherein  this 
doctrine  of  adjective  slander  is  put  on  its  true 
ground." 

Membership  in  Criminal  Clnb  —  Oral  V/ords  Not 
Actionable.  —  Where  it  is  said  of  a  man  that 
he  is  a  member  of  a  club,  giving  the  name  of 
the  club,  and  the  name  is  such  as  to  import 
that  its  members  engage  in  the  commission  of 
crimes,  the  commission  of  no  crime  is  thereby 
charged,  and  therefore  at  common  law  the 
words  are  not  per  se  actionable.  Cooper  v. 
Perry,  Dudley  (Ga.)  247. 

1.  Written  Words  Charging  Criminal  Dispo- 
sition or  Intention  Actionable.  —  Gfroerer  v. 
Hoffman,  15  U.  C.  Q.  B.  441;  Smiley  v.  Mc- 
Dougall,  10  U.  C.  Q.  B.  113;  Gabe  v.  McGin- 
nis,  68  Ind.  538;  Sanford  v.  Rowley,  93  Mich. 
119;  Snyder  v.  Fulton,  34  Md.  128,  6  Am.  Rep. 
314;  Post  Pub.  Co.  v.  Moloney,  50  Ohio  St. 
71;  Cramer  v.  Noonan,  4  Wis.  231. 

A  Writing  Which  Charges  that  the  Plaintiff  Is 
in  Collusion  with  Ruffians  is  actionable  per  se. 
Snyder  v.  Fulton,  34  Md,  128,  6  Am.  Rep. 
314- 

Versatility  of  a  Criminal  —  Written  Words  Ac- 
tionable.—  To  write  of  another  that  he  is  as 
versatile  in  circumventing  the  law  of  right  as 
a  named  person  who  is  a  notorious  forger, 
is  aclionable  per  se.  Cramer  v.  Noonan,  4 
Wis.  231. 

Murderous  Disposition  —  Written  Words  Action- 
able.—Smiley  v.  McDougall,  10  U.  C.  Q.  B. 
113- 

That  Plaintiff  Has  a  Criminal  Record  —  Written 
Words  Actionable.  —  To  write  of  another  that  he 
"  is  said  to  have  been  in  the  workhouse  and 
to  have  had  a  general  criminal  record."  is 
actionable  per  se.  Post  Pub.  Co.  v.  Moloney, 
50  Ohio  St.  71. 

To  Write  of  Another  that  He  Is  Long-fingered, 
meaning  that  he  would  steal,  is  actionable. 
Gfroerer  v.  Hoffman,  15  U,  C.  Q.  B.  441. 

2.  Oral  Words  Imputing  Moral  Turpitude,  etc., 
Not  Actionable  —England.—  Dudley  v.  Spencer, 
Freem.  K.  B.  277;  Feise  v.  Linder,  3  B.  &  P. 
372;  Harrison  v.  Sitatton,  4  Esp.  218;  Stukely's 
Case,  Freem.  K.  B.  67. 
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word  s. 1 

(b)  In  What  Words  Actionable  Charge  May  Be  Made  —  aa.  In  General.  —  As  is  shown 
by  the  illustrations  given  in  the  notes,  the  rule  that  written  words  imputing 
moral  turpitude  are  actionable  without  proof  of  special  damage  includes  all 
words  the  natural  tendency  of  which  is  to  import  that  another  has  inherent 
baseness  or  vileness  of  principles,  or  that  he  is  depraved,  or  which  charge  him 
with  the  commission  of  specific  acts  evidencing  wickedness  or  depravity.2 

66.  Imputing  Want  of  Veracity  —  In  General.  —  Oral  words  imputing  to  another 

Missouri.  — St.  James  Miliiary  Academy  -•. 
Gaiser,  125  Mo.  517,  46  Am.  St.  Rep.  502. 

New  Jersey.  —  Benton  v.  State,  59  N.  J.  L. 
551. 

New  York. — Stokes  v.  Stokes,  76  Hun  (N. 
Y.)  314;  Carpenter  v.  Hammond,  (Supm.  Ct 
Gen.  T.)  1  N.  Y.  St.  Rep.  551;  Weed  v.  Foster, 
11  Barb.  (N.  Y.)  203;  Cooper  v.  Stone,  24 
Wend.  (N.  Y.)  434;  Steele  v.  Southwick,  9 
Johns.  (N.  Y.)  214. 

North  Carolina  — Simmons  v.  Morse,  6 
Jones  L.  (51  N.  Car.)  6.  See  also  Wakefield  v. 
Smithwick,  4  Jones  L.  (49  N.  Car.)  327. 

Rhode  Island.  —  Kent  v.  Bongartz,  15  R.I. 
72,  2  Am.  St.  Rep.  870. 

Tennessee.  —  Dawson  v.  Holt,  11  Lea  (Tenn.) 
583,  47  Am.  Rep.  312. 

Texas.  —  Coles  v.  Thompson,  7  Tex.  Civ. 
App.  666. 

Vermont.  —  Colby  v.  Reynolds,  6  Vt.  489.  27 
Am.  Dec.  574. 

Virginia.  —  Adams  -'.  Lawson,  17  Gratt. 
(Va.)  250,  94  Am.  Dec.  455. 

West  Virginia. — Johnson  v.  Brown,  13  \Y. 
Va.  71;  Sweeney  v.  Baker,  13  W.  Va.  158,  31 
Am.  Rep.  757. 

Wisconsin.  —  Candrian  v.  Miller,  98  Wis. 
164;  Loibl  v.  Breidenbach,  78  Wis.  49.  See 
also  Massuere  v.  Dickens,  70  Wis.  83. 

Imputing  Moral  Turpitude,  etc.  —  Criminal 
Libel.  —  A  written  charge  of  profanity  consl:- 
ttues  a  criminal  lit  el.  Com.  v.  Wardwell,  136 
Mass.  164.  See  also  Barthelemy  v.  People.  2 
Hill  (N.  Y.)  248. 

2.  Dishonorable  Conduct  —  Written  Words  Ac 
tionable.  —  Wilcox    v.    Moore,    69   Minn.  4<:: 
Shattnc  v.  McArthur,  25  Fed.  Rep.  133.  ?c 
also  Haight  v.  Cornell,  15  Conn.  74. 

"  Unprincipled  Heart  "  —  Written  Words  Action  - 
able.  —  Carpenter  v.  Hammond,  (Supm.  Ct. 
Gen,  T.)  1  N.  Y.  St.  Rep.  551. 

"  Elasticity  of  Conscience  "  —  Written  Words  Ac- 
tionable. —  See  Lavergne  v.  Lainesse,  6  Quebec 
241. 

"  Profligacy  "  —  Written  Words  Actionable.  — 

Dunn  v.  Hall,  1  Ind.  344,  wherein  the  writing 
charged  that  "  he  has  by  his  profligacy  almost 
destroyed  the  means  of  his  respectable  father's 
living,  and  the  old  gentleman  is  about  to  go 
down  penniless  and  sorrowing  to  the  grave." 

To  Charge  a  Person  in  Writing  with  Outrageous 
Conduct  where  the  coniext  shows  that  it  is 
intended  to  impute  to  him  a  bold  or  wanton 
injury  to  person  or  property,  wanton  mischief, 
gross  injury,  etc.,  is  libelous  per  sc.  Mosnat 
v.  Snyder,  105  Iowa  500. 

"  Devoid  of  Principle  "  —  Written  Words  Ac- 
tionable.—  See  Kent  v.  Bongartz,  15  R.  I.  72, 
2  Am.  St.  Rep.  870,  in  which  case,  however, 
the  writing  was  privileged. 

To  Write  of  Another  that  He  Is  a  "  Man  of  Cor- 
rupt Principle,  noted  for  meanness  and  vil- 
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United  Slates.  —  Pollard  v.  Lyon,  91  U.  S. 
225. 

Kentucky.  — Jackson  v.  Weisiger,  2  B.  Mon. 
(Ky.)  2i4:'Brite  v.  Gill,  2  T.  B.  Mon.  (Ky.)  65, 
15  Am.  Dec.  122. 

Massachusetts.  —  Morasse  v.  Brochu,  151 
Mass.  567,  21  Am.  St.  Rep.  474,  in  which  case, 
however,  special  damages  were  alleged;  Cook 
v.  Cook,  100  Mass.  194. 

New  York. — Anonymous,  60  N.  Y.  262; 
Ireland  v.  McGarvish,  1  Sandf.  (M.  Y.)  155. 
See  also  Wright  v.  Paige,  3  Keyes  (N.  Y.) 
581. 

North  Carolina.  —  McCurry  v.  McCurry,  82 
N.  Car.  296;  Eure  v.  Odom,  2  Hawks  (9  N. 
Car.)  52. 

Pennsylvania.  —  Millers.  Rittinger.  2  Pear- 
son (Pa.)  351;  Harvey  v.  Boies,  1  P.  &  W. 
(Pa.)  12. 

Rhode  Island.  —  Blake  v.  Smith,  19  R.  I.  476. 

Vermont.  —  Kimmis      Stiles,  44  Vt.  351. 

Oral  Charge  of  Wickedness  Not  Actionable.  — 
Onslow  v.  Home,  3  Wils.  C.  PI.  177,  2  VV.  Bl. 
75°- 

"  He  Is  a  Most  Unprincipled  Man  "  —  Oral 
Words  Not  Actionable.  —  Storey  v.  Challands,  8 
C.  &  P.  234,  34  E.  C.  L.  367. 

Oral  Charge  of  Sacrilege  Not   Actionable.  — 

Stukely's  Case,  Freein.  K.  B  67. 

Self-pollution  —  Oral  Words  Not  Actionable.  — 
Anonymous,  60  N.  Y.  262,  19  Am.  Rep,  174. 

A  Charge  of  Forgery  Not  Amounting  to  a  Crime 
is  not  actionable  where  the  words  are  oral. 
Miller  v.  Rittinger,  2  Pearson  (Pa.)  351.  But 
it  is  otherwise  where  Ihe  words  are  written. 
Loibl  v.  Brddenbich.  7S  Wis.  49. 

1.  Written  Words  Importing  Moral  Turpitude, 
etc.,  Actionable  —  England.  —  Haire  v.  Wilson, 
9  B.  &  C.  643.  17  E.  C.  L.  465,  4  M.  &  R.  605; 
Tuam  v.  Robeson,  5  Bing.  17,  15  E.  C.  L.  350, 
2  M.  &  P.  32. 

Canada.  —  Lavergne  t.  Lainesse,  6  Quebec 
241. 

United  Stales.  —  Shattuc  v.  McArthur,  25 
Fed.  Rep.  133. 

Connecticut. —  Haight  v.  Cornell,  15  Conn.  74. 

Georgia.  —  Hardy  v.  Williamson,  86  Ga.  551, 
22  Am.  St.  Rep.  479. 

Indiana. — Johnson  v.  Stebbins,  5  Ind.  364; 
Dii'in  v.  Hall,  1  Ind.  344;  Coombs  v.  Rose,  8 
Blackf.  (Ind.)  155. 

Iowa,  —  Mosnai  v.  Snyder,  105  Iowa  500. 

Maryland.  —  Lewis  Daily  News  Co.,  81 
Md.  466;  Richardson  v.  State,  66  Md.  205, 
which  was  a  criminal  prosecution. 

Massachusetts.  —  Com.  v.  Wardwell,  136 
Mass.  164.  See  also  Barrows  v.  Carpenter,  11 
Cush.  (Mass.)  456,  in  which  case,  however, 
the  publicalion  was  not  proved. 

Michigan.  —  Orth  v.  Featherlv,  87  Mich.  315. 

Minnesota.  —  Wilcox  v.  Moore,  69  Minn.  49; 
Byram  v.  Aiken,  65  Minn.  S7. 
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want  of  veracity,  or  charging  that  he  has  told  a  falsehood,  or  has  lied,  are 
not  actionable  per  se,  but  it  is  otherwise  where  such  charge  is  made  in  writing, 
written  words  imputing  want  of  veracity  being  actionable  without  proof  of 
special  damage,1  and  a  written  charge  that  another  is  untruthful  may  be  made 


lainy,"  is  actionable  per  se.  Dawson  v.  Holt, 
ii  Lea  (Tenn.)  583,  47  Am.  Rep.  312. 

Getting  a  Man  Drunk  —  Written  Words  Action- 
able. —  Byram  v.  Aiken,  65  Minn.  87. 

Lecherous  and  Lascivious  Nature  —  Written 
Words  Actionable.  —  Vifquain  v.  Finch,  15  Neb. 
505 

A  Written  Charge  of  Profanity  Is  Actionable. 

—  Baretto  v.  Pirie,  26  U.  C.  £».  B.  468,  wherein 
a  military  officer  was  charged  with  profanity 
while  on  duty. 

Corruption  of  Delegates  to  Congressional  Con- 
vention —  Written  Words  Actionable.  —  Post 
Pub.  Co.  v.  Hallam,  59  Fed.  Rep.  530,  16  U. 
S.  App.  613. 

Institution  of  Vexatious  and  Unprincipled  Liti- 
gation—  Written  Words  Actionable.  —  Atwater 
v.  Morning  News  Co.,  67  Conn.  504,  in  which 
case  it  was  held  that  when  a  newspaper  owner 
and  publisher  is  sued  for  an  alleged  libel  he 
is  not  justified  in  making  the  suit,  against  him 
the  occasion  of  a  malicious  attack  on  the  plain- 
tiff, impugning  his  private  character,  charging 
him  with  instituting  a  vexatious  proceeding, 
and  attempting  to  prejudice  the  minds  of  the 
public  against  him  as  the  plaintiff  in  such  suit, 
and  that  such  an  attack  is  actionable  per  se. 
See  also  Haight  v.  Cornell,  15  Conn.  74;  Adams 
v.  Lawson,  17  Gratt.  (Va.)  250,  94  Am.  Dec. 
455- 

1.  Oral  Words  Imputing  Want  of  Veracity  Not 
Actionable  —  Maine.  —  Barnes  v.  Tiundy,  31 
Me.  321. 

Maryland.  —  Fawsett  v.  Clark,  48  Md.  494, 
30  Am.  Rep.  481. 

Massachusetts.  —  Cook  v.  Cook,  100  Mass. 
194. 

Pennsylvania.  —  M'Ciurg  v.  Ross,  5  Binn. 
(Pa.)  218;  Harvey  v.  Boies,  1  P.  &  W.  (Pa.)  12. 

Virginia.  —  See  Moselev  v.  Moss,  6  Gratt. 
(Va.)  534. 

Written  Words  Imputing  Want  of  Veracity  Ac- 
tionable—  England.  —  Austin  v.  Culpepper, 
Skin.  124,  which  case  was  cited  in  Cooper  v. 
Stone,  24  Wend.  (N.  Y.)  434. 

Kentucky.  —  Allen  v.  Wortham,  89  Ky.  485; 
Riley  v.  Lee,  88  Ky.  603,  21  Am.  St.  Rep.  358; 
Nix  v.  Caldwell,  81  Ky.  293,  50  Am.  Rep. 
163;  Duncan  v.  Brown,  15  B.  Mon.  (Ky.)  186; 
Shelton  v.  Nance,  7  B.  Mon.  (Ky.)  129. 

Maryland.  —  See  International  Fraternal 
Alliance  v.  Mallalieu,  87  Md.  97. 

Massachusetts.  —  Com.  v.  Wardwell,  136 
Mass.  164,  which  was  a  criminal  prosecution; 
Com.  v.  Clap,  4  Mass.  163,  3  Am.  Dec.  212, 
which  was  a  criminal  prosecution. 

Michigan.  —  Morgan  v.  Andrews,  107  Mich. 
33;  Halt  v.  Evening  News  Assoc.,  94  Mich. 
114;  Sanford  v.  Rowley,  93  Mich.  119;  Onh  v. 
Featherly,  87  Mich.  315. 

Minnesota.  —  See  Trebby  v.  Transcript  Pub. 
Co.,  74  Minn.  84,  which  was  an  action  based 
on  a  charge  that  the  plaintiff  had  published  a 
false  report  to  the  injury  of  a  city. 

Missouri.  —  Boogher  v.  Knapp,  76  Mo.  457, 
wherein  the  charge  was  that  the  plaintiff  had 
been  convicted  of  libel. 


Nebraska.  —  See  Finch  v.  Vifquain,  11  Neb 
280. 

New  Jersey.  —  See  Schenck  v.  Schenck,  20 
N.  J.  L.  208. 

New  York.  —  Rider  v.  Rulison,  74  Hun  (N. 
Y.)  239;  Steele  v.  Southwick,  9  Johns.  (N.  Y.) 
214.  See  also  Cooper  v.  Stone,  24  Wend.  (N. 
Y.)  434;  Brooks  v.  Bemiss,  8  Johns.  (N.  Y.) 
455- 

North  Carolina.  —  Johnston  v.  Lance,  7  Ired. 
L.  (29  N.  Car.)  448. 

Ohio.  —  Clermont  County  v.  Robb,  Wright 
(Ohio)  48. 

Pennsylvania.  —  M'Corkle  v.  Binns,  5  Binn. 
(Pa.)  340,  6  Am.  Dec.  420. 

Tennessee.  —  Dawson  v.  Holt,  11  Lea  (Tenn.) 
583,  47  Am.  Rep.  312. 

Utah.  —  Turner  v.  Stevens,  8  Utah  75. 

West  Virginia. — See  Argabright  v.  Jones, 
46  W.  Va.  144,  in  which  case,  however,  it  did 
not  sufficiently  appear  that  the  words  had  been 
written  concerning  the  plaintiff. 

Wisconsin.  —  Candrian  v.  Miller,  98  Wis. 
164;  Grace  t.  Mc Arthur,  76  Wis.  641. 

Oral  Charge  that  Plaintiff  Is  a  Liar  Not  Action- 
able. —  Johnson  v.  Brown,  4  Cranch  (C.  C.)  235; 
Roby  v.  Murphy,  27  111.  App.  394;  Kimmis  v. 
Stiles,  44  Vt.  351 

Written  Charge  that  Plaintiff  Is  a  Liar  Action- 
able. —  McDonald  v.  Woodruff,  2  Dill.  (U.  S.) 
244;  Jones  v.  Cecil,  10  Ark.  592;  Lindley  v. 
Horton,  27  Conn.  58;  Pugh  v.  McCarty,  40 
Ga.  444;  Over  v.  Schiffiing,  102  Ind.  191;  Hake 
v.  Brames,  95  Ind.  161;  Dunn  v.  Hall,  1  Ind, 
344;  McCoombs  v.  Tuttle,  5  Blackf.  (Ind.)  431; 
Johnston  v.  Lance,  7  Ired.  L.  (29  N.  Car.)  448; 
Adams  v.  Lawson,  17  Gratt.  (Va.)  250,  94  Am. 
Dec.  455;  Monson  v.  Lathrop,  96  Wis.  386. 

Contra.  —  In  Cramer  v.  Noonan,  4  Wis.  231, 
it  was  held  that  it  was  not  libelous  per  se  to 
write  of  the  plaintiff  that  he  has  "  forged  senti- 
ments and  words  for  Silas  Wright  which  he 
never  ultered."  The  court,  without  regard- 
ing this  as  a  charge  that  the  plaintiff  was  a 
liar,  held  that  the  charge  was  harmless,  be- 
cause it  did  not  impute  the  commission  of  a 
crime,  nor  blacken  the  plaintiff's  character, 
nor  expose  him  to  public  hatred,  contempt, 
or  ridicule. 

Unworthiness  of  Belief  under  Oath  —  Written 
Words  Actionable.  —  To  write  of  another  that 
he  is  unwoithy  of  belief  under  oath  is  action- 
able per  se.  Hake  v.  Brames,  95  Ind.  161;  Nix 
v.  Caldwell,  81  Ky.  293,  50  Am.  Rep.  163.  But 
it  is  otherwise  where  the  words  are  oral. 
Studdard  v.  Trucks,  31  Ark.  726. 

"  Quit  Lying  "  —  Written  Words  Actionable.  — 
Written  words  advising  another  to  quit  lying 
plainly  import  that  he  has  been  lying  and  are 
actionable  perse.  Adams  v.  Lawson,  17  Gratt. 
(Va.)  250,  94  Am.  Dec.  455. 

Expulsion  from  Church  for  Having  Made  Un- 
founded Assertions  —  Written  Words  Actionable. 
—  M'Corkle  Binns,  5  Binn.  (Pa.)  340,  6  Am. 
Dec.  420. 

Characterizing  Official  Statement  as  False  — 
Written  Words  Actionable.  —  Where  a  county 
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the  basis  of  a  criminal  libel.1 

Authorship  and  Publication  of  Libel  or  Slander.  —  It  15  well   settled   that  written 

words  imputing  to  the  plaintiff  the  invention  and  publication  of  libels  and 
slanders  are  actionable  per  se;9  and  even  oral  words  are  actionable  where  they 
charge  the  plaintiff  with  the  crime  of  publishing  a  libel.3 

cc.  Imputing  Dissionesty  and  Commission  of  Dishonest  Acts  —  In  General,  —  It  is 
well  settled  that  to  say  orally  of  another  that  he  is  dishonest,  or  wanting  in 
integrity,  or  that  he  has  committed  dishonest  acts,  where  the  charge  does  not 
touch  him  in  his  office,  profession,  or  occupation,  is  not  actionable  without 
proof  of  special  damage;4  but  it  is  otherwise  where  the  charge  is  made  in 


auditor  has  issued  a  statement  under  oath  as 
to  the  financial  condition  of  the  county,  a 
writing  in  which  it  is  charged  that  such  state- 
ment is  a  piece  of  financial  botch  work  patched 
up  to  ease  popular  clamor,  and  that  it  is  false 
in  certain  particulars,  is  actionable  per  se. 
Prosser  v.  Callis,  117  Ind.  105. 

Inability  to  Tell  Truth  —  Written  Word3  Ac- 
tionable.—  Rider  v.  Rulison,  74  Hun  (N.  Y.) 
239.  But  lo  say  orally  that  another's  "  word 
is  not  to  be  taken  "  is  not  actionable  without 
proof  of  speciil  damage.  Barnes  v.  Trundy, 
31  Me.  321. 

Willingness   to   Sign   False   Statements.  —  A 

writing  w  hich  imputes  to  the  plaintitf  a  willing- 
ness to  sign  any  statement  touching  a  certain 
controversy  which  one  of  the  parties  to  such 
controversy  might  request,  without  regard  to 
its  truth,  is  actionable  per  se.  Duncan  v. 
Brown,  15  B.  Mon.  (Ky.)  186. 

Charging  Plaintiff  with  Fabricating  Story  of 
His  Assault  and  Battery. — -It  is  libelous  per  st 
to  write  of  one  who  has  b;en  assaulted,  that 
he  fabricated  a  story  that  he  had  been  assaulted 
and  robbed,  for  the  purpose  of  accounting  for 
wounds  received  by  him  in  a  row  over  a 
woman.  Gray  v.  Times  Newspaper  Co.,  74 
Minn.  452. 

A  Writing  Which  Charges  a  Historian  with 
Writing  a  False  History  is  actionable.  Cooper 
v.  Stone,  24  Wend.  (N.  Y.)  434,  in  which  case 
the  writing  charged  the  pi ai n f iff  with  having 
been  actuated  by  the  infatuation  of  vanity  or 
the  madness  of  passion  to  bolster  up  the 
character  of  a  political  partisan  and  official 
sycophant. 

To  Say  of  a  Man  that  He  Eeasons  from  False 
Premises,  or  draws  faUe  conclusions  from  cor- 
rect premises,  is  not  libelous.  Walker  v. 
Hawley,  56  Conn.  559,  which  was  an  action  of 
libel. 

1.  Written  Charge  of  Untruthfulness  —  Criminal 
Libel  — Com.  v.  Ward  well,  136  Mass.  164. 

2.  Written  Words  Charging  Libel  and  Slander 
Actionable.  —  Gibb  v.  Shaw,  iS  U.  C.  Q.  B.  165; 
Dunn  v.  Hall,  1  Ind.  344;  Allen  v.  VVortham, 
89  Ky.  485;  Shelton  v.  Nance,  7  B.  Mon.  (Ky.) 
128;  Clark  v.  Binney,  2  Pick.  (Mass.)  113; 
Woodburn  v.  Miller,  Cheves  L.  (S.  Car.)  194; 
Colby  v.  Reynolds,  6  Vt.  489,  27  Am.  Dec. 
574;  Grace  v.  McArthur,  76  Wis.  641.  But  see 
contra,  Kerr  ^.  Force,  3  Cranch  (C.  C.)  8, 
wherein  a  writing  charged  the  plaintiff  with 
"  devising  slanderous  accusations  against  "  a 
third  person,  and  it  was  intimated  that  the 
words  were  not  actionable. 

Distinction  Between  Oral  and  Written  Words. 
—  In  Woodburn  7-.  Miller,  Cheves  L.  (S.  Car.) 
194,   wherein  the  plaintiff   was   charged  in 


writing  with  having  fabricated  and  circulated 
a  falsehood,  it  was  declared  that  such  words, 
if  spoken,  would  not  be  actionable,  but  lhat, 
according  to  all  authorities,  such  words  in 
writing  are  actionable. 

That  Plaintiff  Has  a  Vile,  Slanderous  Tongue  — 
Written  Words  Actionable,  —  Allen  v.  Wortham, 
89  Ky.  485. 

That  Plaintiff  Has  Circulated  Scandals  and 
Calumnies  —  Written  Words  Actionable.  —  Clark 

v.  Binney,  2  Pick.  (Mass.)  113. 

Making  Slanderous  Keports  in  Regard  to  Mer- 
cantile Community  —  Written  Words  Actionable. 
—  Cramer  v.  Noonan,  4  Wis.  231. 

3.  Oral  Words  Charging  Criminal  Libel  Action- 
able.—  Russell  v.  Lignor,  I  Rcll.  Abr.  46,1 
D'Au.  Abr.  98,  1  Viner  Abr.  423,  pi.  27;  Vitle 
v.  Gray,  (C.  PI.  Spec.  T.)  10  Abb.  Pr.  (N.  Y.) 
1,  18  How.  Pr.  (N.  Y.)  550;  Andres  v.  Koppen- 
heafer,  3  S.  &  R.  (Pa.)  255,  8  Am.  Dec.  647. 

"  You  Have  Made  a  Libel  "  —  Oral  Words  Ac- 
tionable. —  In  Andres  v.  Koppenheafer,  3  S.  & 
R.  (Pa  )  255,  8  Am.  Dec.  647,  the  words  were 
as  follows:  "  What  is  a  woman  that  makes  a 
libel?  She  is  a  dirty  creature,  and  that  is  you. 
You  have  made  a  libel,  and  I  will  prove  it 
with  my  whole  estate."  It  was  held  that 
these  words,  spoken  of  the  plaintiff,  were 
actionable  as  charging  the  plaintiff  with  the 
crime  of  publishing  a  libel,  although  the 
speaker  did  not  in  terms  say  that  the  libel  had 
been  published  by  the  plaintiff. 

4.  Oral  Words  Imputing  Dishonesty  or  Commis- 
sion of  Dishonest  Acts  Not  Actionable  —  Ken- 
tucky.  —  Hawn  v.  Smith,  4  B.  Mon.  (Ky.) 
385;  Hart  v.  Reed,  1  B.  Mon.  (Ky.)  166,  35 
Am.  Dec.  179,  per  Robertson,  C.  J. 

Missouri. —  Rammell  v.  Otis,  60  Mo.  365. 
New  York.  —  See  also  Fowles  v.  Bowen,  30 
N.  Y.  20.  per  Ingraham,  J.;  Loomis  v.  Swick. 
3  Wend.  (N.  Y.)  205;  Rathbun  v.  Emigh,  6 
Wend.  (N.  Y.)  407. 

Ohio.  —  Alfele  v.  Wright,  17  Ohio  St.  238,  93 
Am.  Dec.  615. 

Pennsylvania.  —  M'Clurg  v.  Ross,  5  Binn. 
(Pa.)  218;  Weierbach  v.  Trone,  2  W.  &  S.  (Pa.) 
408. 

Tennessee.  —  Williams  r.  Karnes,  4  Humph. 

(Tenn.)  9. 

Canada.  —  Fellowes  v.  Hunter,  20  U.  C.  Q. 

B.  382. 

To  Say  Orally  of  Another  that  He  Keeps  False 

Books  and  dishonest  accounts,  unless  the 
words  touch  him  in  his  business  or  occupa- 
tion, is  not  actionable.  Loomis  v.  Swick,  3 
Wend.  (N.  Y.)  205;  Rathbun  v.  Emigh,  6 
Wend  (N.  Y.)  407. 

In  Georgia  by  Statute  oral  words  importing 
that  another  has  committed  debasing  acts  are 
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actionable,  and  therefore  where  a  conductor 
0.1  a  railroad  train  says  of  a  passenger,  in  the 
presence  of  other  passengers,  that  his  ticket 
has  not  been  taken  up,  and  that  he  is  dead- 
beating  his  way,  and  that  he  is  a  God-damned 
liar  when  he  says  that  his  ticket  has  already 
been  taken  up,  the  railroad  company  is  liable 
for  damages.  Cole  v.  Atlanta,  etc.,  R.  Co., 
102  Ga.  474. 

1.  Written  Words  Imputing  Dishonesty  or  Com- 
mission of  Dishonest  Acts  Actionable  —  England. 
—  Cheese  v.  Scales,  10  M.  &  W.  488,  6  Jur. 
955,  12  L.  J.  Exch.  13. 

Canada.  — Cousins  v.  Merrill,  16  U.  C.  C.  P. 
114;  Hanna  v.  De  Blaquiere,  11  U.  C.  Q.  B. 
310.  See  also  Tench  v.  Great  Western  R.  Co., 
33  U.  C.  Q.  B.  8. 

United  States.  —  Merchants'  Ins.  Co.  v. 
Buckner,  (C.  C.  A.)  98  Fed.  Rep.  222. 

Kentucky.  —  Hart  v.  Reed,  1  B.  Mon.  (Ky.) 
166,  35  Am.  Dec.  179. 

Louisiana.  — See  Weil  v.  Israel,  42  La.  Ann. 
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writing,  and  a  written  charge  of  dishonesty  or  dishonest  practicesns  actionable 

per  se.1  . 

In  What  Words  Actionable  Charge  May  Be  Made.  —  Written  words  to  come  Within 
the  category  here  under  consideration  may  be  such  as  in  express  terms  charge 
dishonesty,  or  may  be  any  words  which,  construed  according  to  their  natural 
import,  amount  to  a  charge  of  taking  an  unfair  advantage  in  a  pecuniary 
matter,  or  of  doing  specific  acts  which  denote  the  want  of  integrity.2  How- 

51  N.  Y.  St.  Rep.  18;  Holmes  v.  Jones,  121  N. 
Y.  461,  in  which  case,  however,  the  words 
touched  the  plaintiff  in  his  business;  Rider  v. 
Rulison,  74  Hun  (N.  Y.)  239;  Hartman  v. 
Morning  Journal  Assoc.,  (C.  PI.  Gen.  T.)  46 
N.  Y.  St.  Rep.  181;  Cameron  v.  Tribune 
Assoc.,  (Supm.  Ct.  Gen.  T.)  27  N.  Y.  St.  Rep. 
907;  Carpenter  v.  Hammond,  (Supm.  Ct.  Gen. 
T.)  1  N.  Y.  St.  Rep.  551;  Williams  v.  Godkin, 
5  Daly  (N.  Y.)  499.  See  also  Warhter  v. 
Quenzer,  29  N.  Y.  547;  Hosmer  v.  Loveland, 
19  Barb.  (N.  Y.)  Ill;  Cooper  v.  Stone,  24 
Wend.  (N.  Y.)  434- 

Ohio.  —  Clermont  County  v.  Robb,  Wright 
(Ohio)  48. 

Pennsylvania.  —  Aspell  v.  Smith,  134  Pa.  St. 
59;  Wood  v.  Boyle,  177  Pa.  St.  620,  55  Am.  St. 
Rep.  747.  See  also  Meas  v.  Johnson,  185  Pa. 
St.  12. 

Tennessee.  —  Williams  v.  Karnes,  4  Humph. 
(Tenn.)  9. 

Texas.  —  Holt  v.  Parsons,  23  Tex.  9,  76  Am. 
Dec.  49;  Sanders  v.  Hall,  22  Tex.  Civ.  App. 
282;  Burton  v.  O'Niell,  6  Tex.  Civ.  App.  613; 
Brown  v.  Durham,  3  Tex.  Civ.  App.  244. 

Utah.  —  People  v.  Ritchie,  12  Utah  180, 
which  was  a  criminal  prosecution. 

West  Virginia. — Johnson  v.  Brown,  33  W. 
Va.  71. 

Wisconsin.  —  Adamson  v.  Raymer,  94  Wis. 
243;  Bradley  v.  Cramer,  59  Wis.  309,  48  Am. 
Rep.  511;  Bowe  v.  Rogers,  50  Wis.  598.  See 
also  Haskins  v.  Lumsden,  10  Wis.  359. 

Words  Importing  Dishonesty  —  Criminal  Libel. 
—  State  v.  Armstrong,  106  Mo.  395,  27  Am. 
St.  Rep.  361. 

2.  General  Nature  of  Written  Charge  of  Dis- 
honesty.—  Wilson  v.  Fitch,  41  Cal.  363;  Rus- 
sell v .  Anthony,  21  Kan.  450,  30  Am.  Rep.  436; 
Hartman  v.  Morning  Journal  Assoc.,  (C.  PI. 
Gen.  T.)  46  N.  Y.  St.  Rep.  181. 

"  Beware  of  Dead-Beats  "  —  Written  Words  Ac- 
tionable. —  Woodling  v.  Knickerbocker,  31 
Minn.  268. 

"  Dead-Beat  of  the  First  Order  "  —  Written 
Words  Actionable.  —  Morgan  v.  Andrews,  107 
Mich.  33. 

"  Notorious  Public  Defaulter  "  —  Written  Words 
Actionable.  —  See  Roberts  z.  Miller,  2  Greene 
(Iowa)  122. 

"  Never  Did  an  Honest  Day's  Work  "  —  Written 
Words  Actionable.  —  Sweeney  v.  Baker,  13  W. 
Va.  158,  31  Am.  Rep.  757,  in  which  case,  how- 
ever, the  writing  was  privileged. 

To  Write  of  the  Plaintiff  that  He  Has  Taken 
an  Unfair  Advantage  of  a  lady  in  a  pecun- 
iary matter  is  actionable  per  se.  Schenck  v. 
Schenck,  20  N.  J.  L.  208. 

Written  Charge  of  Literary  Piracy  Actionable. 
--See  Dalv  ».  Byrne,  77  N.  Y  182. 

Written  Charge  of  Infringing  Patent  for  Inven- 
tion Actionable.  —  Cousins  v.  Merrill,  16  U.  C. 
C.  P.  114;  Haney  Mfg.  Co.  v.   Perkins.  78 
Volume  XVIII. 


Maryland.  —  Richardson    v.  Slate,  66 
205,  which  was  a  criminal  prosecution. 

Massachusetts.  —  Weston  v.  Barnicoat,  175 
Mass.  454;  Worthington  v.  Houghton,  109 
Mass.  481;  Chenery  v.  Goodrich,  98  Mass.  224; 
Com.  v.  Clap,  4  Mass.  163,  3  Am.  Dec. 
212,  which  was  a  criminal  prosecution.  See 
also  Howland  v.  Flood,  160  Mass.  509;  Beals 
v.  Thompson,  149  Mass.  405;  Fogg  v.  Boston, 
etc.,  R.  Corp.,  148  Mass.  513,  12  Am.  St.  Rep. 
5S3;  Gassett  v.  Gilbert,  6  Gray  (Mass.)  94; 
Sheckell  v.  Jackson,  10  Cush.  (Mass.)  25. 

Michigan.  —  Morgan  v.  Andrews,  107  Mich. 
33;  Randall  v.  Evening  News  Assoc.,  101 
Mich.  561;  McDuff  v  Detroit  Evening  Journal 
Co.,  84  Mich.  1,  22  Am.  St.  Rep.  673;  Wheaton 
v.  Beecher,  66  Mich.  307;  Bronson  v.  Bruce, 
59  Mich.  467,  60  Am.  Rep.  307. 

Minnesota.  —  Landon  v.  Watkins,  61  Minn. 
137,  which  was  an  action  based  on  a  charge 
made  against  a  manufacturer;  Dennis  v.  John- 
son, 42  Minn.  301;  Smith  v.  Stewart,  41  Minn. 
7;  Zier  v.  Hofflin,  33  Minn.  66;  Woodling  v. 
Knickerbocker,  31  Minn.  268.  See  also  Petsch 
v.  Dispatch  Printing  Co.,  40  Minn.  291. 

Mississippi. — See  Southern  Express  Co.  v. 
Fiuner,  59  Miss.  581,  42  Am.  Rep.  379. 

Missouri.  —  Sullivan  v.  Strathan-Hutton- 
Eirans  Commission  Co.,  152  Mo.  268;  State  v. 
Armstrong,  106  Mo.  395,  27  Am.  St.  Rep.  361, 
which  was  a  criminal  prosecution.  See  also 
Lanius  v.  Druggist  Pub.  Co.,  20  Mo.  App. 
12. 

Nebraska.  —  Masters  v.  Lee,  39  Neb.  574. 

New  Jersey.  —  Hoboken  Printing,  etc.,  Co. 
v.  Kahn,  59  N.  J.  L.  218,  59  Am.  St.  Rep.  585; 
Benton  v.  State,  59  N.  J.  L.  551. 

New  York. — Turton  t.  New  York  Recorder 
Co.,  144.  N.  Y.  144;  Daniel  v.  New  York  News 
Pub.  Co.,  142  N.  Y.  660,  (Supm.  Ct.  Gen.  T.) 
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ever,  words,  even  in  writing,  which  import  no  more  than  that  another  has 
been  guilty  of  a  disregard  of  duty  or  negligence  in  a  business  affair,  and  which 
do  not  import  a  dishonest  or  fraudulent  intent,  are  not  actionable.' 

Use  of  Cant  Words  and  Phrases.  —  An  actionable  charge  may  be  made  by  the  use 
of  the  word  "  boodle  "  or  "  questionable,"  as  meaning  that  the  plaintiff  has 
dishonestly  acquired  money,8  or  by  a  charge  that  the  plaintiff  has  not  done 
the  "square  thing,"  3  or  that  he  has  left  his  creditors  "in  the  lurch,"  4  or  by 
applying  to  him  the  adjective  "slippery."  5 

The  Word  "Knave"  imports  Dishonesty  unless  it  is  explained  by  some  word  show- 
ing that  it  is  used  in  another  sense.® 

del.  Imputing  Commission  of  Fraud  —  In  General.  ■ —  It  is  well  settled  that  oral 
words  charging  the  plaintiff  with  fraud  in  anyone  or  more  of  the  various 
ways  in  which  such  a  charge  can  be  made,  are  not  actionable  without  proof  of 
special  damage,  where  no  crime  is  charged;7  but  where  the  charge  is  made 
in  writing  the  words  are  actionable  per  se,  regardless  of  whether  or  not  a  crime 
is  charged.8 


Mich,  i;  Meyrose  v.  Adams,  12  Mo.  App.  329; 
Watson  v.  Trask,  6  Ohio  531,  27  Am.  Dec' 
271;  Stroud  v.  Smith,  194  Pa.  St.  502.  See 
also  Flint  v.  Hutchinson  Smoke  Burner  Co., 
no  Mo.  492,  33  Am.  St.  Rep.  476,  which  was 
a  suit  to  enjoin  a  libel.  See  further  Canton 
Surgical,  etc.,  Chair  Co.  v.  McLain,  82  Wis. 
93,  holding  that  oral  words  which  do  not  relate 
to  the  plaintiff's  business  are  not  actionable. 

"  Financial  Obligation  Does  Not  Seem  to  Distress 
Him"  — Written  Words  Actionable. —  Rider  v. 
Rulis  >n,  74  Hun  (N.  Y.)  239. 

Unfaithfulness  and  Reprehensible  Conduct  of 
Agent  or  Servant  —  Written  Words  Actionable.  — 
Tonini  v.  Cevasco,  114  Cal.  206;  Layton  v. 
Harris,  3  Harr.  (D;l.)  406. 

Defaulting  Treasurer  of  Church  —  Written 
Words  Actionable.  —  To  charge  the  treasurer  of 
a  church  in  writing  with  having  failed  to  ac- 
count for  the  funds  in  his  hands  and  to  pro- 
no.ince  him  a  defaulter  is  actionable  per  sc. 
H  jit  v.  Parsons,  23  Tex.  9,  76  Am.  Dec.  49. 

To  Write  of  a  School-teacher  that  She  Claimed 
Wages  Not  Due  Her,  and  in  order  to  obtain 
tha  n  made  statements  which  she  knew  to  be 
false,  is  libelous  per  sc.  Henry  v.  Moberly,  6 
Ind.  App.  490. 

1.  Words  Not  Actionable  as  Importing  Dis- 
honesty. —  Hanna  v.  De  Blaquiere,  11  U.  C.  Q. 
B.  3ro.  See  also  Greenwood  v.  Cobbey,  26 
Neb.  449;  Johnson  v.  Brown,  13  W.  Va.  71, 
wherein  it  was  held  that  the  words  were 
not  actionable  ex  vi  termini  as  importing 
dishonesty. 

Advertising  Unpaid  Bill.  —  The  words 
anted,  E.  B.  Zier.  M.  D.,  to  pay  a  drug 
bill,"  printed  in  a  newspaper,  are  not  ex  vi 
termini  actionable,  but  they  are  susceptible  of 
an  actionable  meaning  where  they  are  placed 
in  a  newspaper  among  advertisements  of  dead- 
beats.    Zier  v.  Hofflin,  33  Minn.  66. 

2.  Use  of  Words  "  Boodle  "  and  "  Questionable  " 
to  Imply  Dishonesty.  —  Byrnes  v.  Mathews, 
(Buffalo  Super.  Ct.  Gen.  T.)  12  N.  Y.  St. 
Rep.  74. 

3.  Charge  that  Plaintiff  Must  Be  Made  to  Do 
the  "Square   Thing,"  etc.  —  Ivey  v.  Pioneer 

Sav.,  etc.,  Co.,  U3  Ala.  349. 

4.  Left  "  in  the  Lurch  "  —  Written  Words  Ac 
tionable.  —  Bi  own  v.  Beatty,  12  U.  C.  C  P 
107. 
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5.  "Slippery"  Used  to  Denote  Dishonesty.— 

Peterson  v.  Western  Union  Tel.  Co.,  65 
Minn.  18. 

6.  Word  "  Knave  "  Used  to  Import  Dishonesty. 

—  Harding  v.  Brooks,  5  Pick.  (Mass.)  244,  in 
which  case,  however,  the  words  were  oral  and 
were  actionable  only  because  they  touched  the 
plaintiff,  a  clergyman,  in  his  profession. 

7.  Oral  Words  imputing  Fraud  Not  Actionable 

—  England.  —  Richardson  v.  Allen,  2  Chit. 
657,  18  E.  C.  L.  445;  Savile  v.  Jardine,  2  H. 
Bl.  531;  Hopwood  v.  Thorn,  8  C.  B.  293,  65  E. 
C.  L.  293. 

Canada.  —  Fellowes  v.  Hunter,  20  U.  C.  Q. 

B.  382. 

Kentucky.  —  Jackson  v.  Weisiger,  2  B.  Mon. 
(Ky.)  214,  holding  that  oral  words  imputing 
the  forgery  of  a  letter  were  not  actionable, 
no  crime  being  imputed. 

Massachusetts.  —  Stevenson  v.  Hayden,  2 
Mass.  406;  Odiorne  v.  Bacon,  6  Cush.  (Mass.) 
185. 

New  York.  —  Havemeyer  v.  Fuller,  (N.  Y. 
Super.  Ct.  Tr.  T.)  10  Abb.  N.  Cas.  (N.  Y.)  9, 
60  How.  Pr.  (N.  Y.)  316. 

Pennsylvania. —  Colbert  v.  Caldwell,  3  Grant 
Cas.  (Pa.)  181;  Weierbach  v.  Trone,  2  W.  & 
S.  (Pa.)  408. 

Tennessee.  —  Rodgers  v.  Rodgers,  11  Heisk. 
(Tenn.)  757. 

Wisconsin.  —  Filber  v.  Dautermann,  28  Wis. 
134. 

Receiving  Fraudulent  Conveyance  of  Property  — 
Oral  Words  Not  Actionable.  —  An  oral  rharge 
that  the  plaintiff  received  a  conveyance  made 
by  another  to  defraud  his  creditors,  and  that 
he  afterwards  failed  to  restore  the  property,  is 
not  actionable  where  no  indictable  offense  is 
imputed.  Fellowes  v.  Hunter.  20  U.  C.  Q.  B. 
382. 

8.  Written  Words  Imputing  Fraud  Actionable 

—  England.  —  Digby  v.  Thompson,  4  B.  &  Ad. 
821,  24  E.  C.  L.  171,  1  N.  &  M.  485. 

Canada.  —  Cousins  v.  Merrill.  16  U.  C.  C.  P. 
114.  See  also  Fitzsimmons  v.  Byrne,  12  L. 
C.  Rep  390. 

Louisiana.  —  Wimbish  v.  Hamilton,  47  La. 
Ann.  246,  45  La.  Ann.  1191. 

Maryland.  —  Richardson  v.  State,  66  Md. 
205,  which  was  a  criminal  prosecution. 

Massachusetts.  —  Hurley  v.  Fall  River  Daily- 
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Endeavor  to  Defraud.  —  A  writing  which  charges  one  with  having  endeavored 
to  defraud  the  writer  is  actionable  without  proof  of  special  damage.1 

ee.  Imputing  Breach  of  Trust.  —  Written  words  which  charge  another  with 
having  committed  a  breach  of  trust,  and  which  tend  to  injure  his  good  name 
and  fame,  are  actionable  without  proof  of  special  damage  even  though  the 
acts  imputed  do  not  constitute  a  crime;2  but  oral  words  which  charge  a  mere 
breach  of  trust  not  amounting  to  a  crime  are  not  actionable  per  se.3 

ff.  Imputing  Want  of  Chastity. — Words  imputing  adultery,  fornication,  or 
want  of  chastity,  being  in  a  measure  sui generis  because  in  some  states  such 
words  have  been  made  actionable  by  statute  and  in  other  states  they  are 


Herald  Pub.  Co.,  138  Mass.  334;  Worthington 
v.  Houghton,  109  Mass.  481;  Chenery  v.  Good- 
rich, 98  Mass.  224.  See  also  Howland  v. 
Flood,  160  Mass.  509;  Whittemore  v.  Ware. 
101  Mass.  352. 

Minnesota.  —  Smith  v.  Stewart.  41  Minn.  7. 
See  also  Landon  v.  Watkins,  61  Minn.  137. 

Missouri.  —  Sullivan  v.  Strathan-H  utton- 
Evans  Commission  Co.,  152  Mo.  268;  Houston 
v.  Woolley,  37  Mo.  App.  15.  See  also  Lanius 
v.  Druggist  Pub.  Co.,  20  Mo.  App.  12. 

New  Jersey.  —  Hoboken  Printing,  etc.,  Co. 
v.  Kahn,  59  N.  J.  L.  218,  59  Am.  St.  Rep.  585; 
Bsnton  v.  State,  59  N.  J.  L.  551;  Trenton  Mut. 
L.,  etc.,  Ins.  Co.  v.  Perrine,  23  N.  J.  L.  402, 
57  Am.  Dec.  400. 

New  York.  —  Daniel  v.  New  York  News 
Pub.  Co.,  142  N.  Y.  66o,  (Supm.  Ct.  Gen.  T.) 
51  N.  Y.  St.  Rep.  18;  Rosenwald  v.  Hammer- 
stain,  12  Daly  (N.  Y.)  377;  Williams  v.  Godkin, 
5  Daly  (N.  Y.)  499.  See  also  Kelly  v.  Water- 
burv,  87  N.  Y.  179;  Wesley  v.  Bennett,  (N.  Y. 
Super.  Ct.  Gen.  T.)  5  Abb.  Pr.  (N.  Y.)  498; 
Loveland  v.  Hosmer,  (Supm.  Ct.  Spec.  T.)  8 
How.  Pr.  (N.  Y.)  215;  Cook  v.  Hill,  3  Sandf. 
(N.  Y.)  341;  Spencer  v.  Southwick,  11  Johns. 
(N.  Y.)  573- 

North  Carolina.  —  Simmons  v.  Morse,  6 
Jones  L.  {51  N.  Car.)  6. 

Ohio.  —  Watson  v.  Trask,  6  Ohio  531,  27 
Am.  Dec.  271.  See  also  Van  Derveer  v.  Sut- 
phin,  5  Ohio  St.  293. 

Pennsylvania.  —  Wood  v.  Boyle,  177  Pa.  St. 
620,  55  Am.  St.  Rep.  747;  Com.  v.  Chambers, 
15  Phila.  (Pa.)  415,  39  Leg.  Int.  (Pa.)  208; 
Struthers  v.  Peacock,  11  Phila.  (Pa.)  287,  33 
Leg.  Int.  (Pa.)  462. 

Tennessee.  — Williams  v.  Karnes,  4  Humph. 
(Tenn.)  9. 

West  Virginia.  —  Argabright  v.  Jones,  46 
W.  Va.  144,  in  which  case,  however,  it  did  not 
sufficiently  appear  that  the  words  were  written 
of  the  plaintiff;  Johnson  v.  Brown,  13  W.  Va. 
71,  in  which  case,  however,  the  words  were 
privileged. 

Wisconsin.  —  Kraus  v.  Sentinel  Co.,  60  Wis. 
425;  Bradley  v.  Cramer,  59  Wis.  309,  48  Am. 
Rep.  511. 

Procuring  Graveyard  Insurance  —  Written 
Words  Actionable.  —  Hurley  v.  Fall  River  Daily 
Herald  Pub.  Co.,  138  Mass.  334,  in  which  case 
the  writing  charged  by  implication  that  the 
plaintiff  was  a  party  to  the  fraudulent  pro- 
curement of  an  insurance  policy  on  the  life  of 
one  who  was  suffering  from  consumption. 

Suspicions  Concerning  Cause  of  Fire  —  Written 
Words  Actionable.  —  Montgomery  v.  Knox,  23 
Fla.  £99,  wherein  the  writing  was  concerning 


the  burning  of  the  plaintiff's  insured  build- 
ing. 

Misrepresentations  in  Business  Transactions  — 
Written  Words  Actionable.  —  Patchell  v.  Jaqua, 
6  Ind.  App.  70. 

Fraudulent  Refusal  to  Pay  Debt  —  Written 
Words  Actionable.  —  To  write  of  another  that 
he  has  been  wilfully  and  fraudulently  with- 
holding rent  due  is  actionable.  Gault  v.  Bab- 
bitt, 1  111.  App.  130,  in  which  case  the  libel 
was  as  follows:  "  Waiting  for  Tom  Gault's 
house-rent  for  lower  story  of  No.  78  So.  Paulina 
street — several  months'  due." 

Fraud  in  Procuring  Indorsement  of  Note  — 
Written  Words  Actionable  —  Kerr  v.  Force,  3 
Cranch  (C.  C.)  8,  wherein  a  writing  imputed  a 
fraudulent  deception  by  which  an  indorser  of 
a  note  was  induced  to  indorse  it  for  a  larger 
sum  than  he  intended. 

"  First-class  Fraud  and  of  the  First  Water  "  — 
Written  Words  Actionable.  —  Meas  v.  Johnson, 
i8t  Pa.  St.  12. 

Formation  of  Fraudulent  Corporation  to  Defraud 
Public —Written  Words  Actionable.  —  Com.  v. 
Chambers,  15  Phila.  (Pa.)  415,  39  Leg.  Int. 
(Pa.)  208. 

"  An  Irresponsible,  Unadulterated,  First-class 
Humbug  and  Fraud  "  —  Written  Words  Actionable. 
—  Smith  v.  Stewart,  41  Minn.  7. 

Fraud  in  Procuring  Nomination  for  Office  — 
Written  Words  Actionable.  —  See  Byrd  v.  Hud- 
son, 113  N.  Car.  203. 

1.  Endeavor  to  Defraud  —  Written  Words  Ac- 
tionable.—  Simmons  v.  Morse,  6  Jones  L.  (51 
N.  Car)  6. 

2.  Written  Words  Charging  Breach  of  Trust 
Actionable.  —  Viedt  v.  Evening  Star  News- 
paper Co.,  19  D.  C.  534;  Tryon  v.  Evening 
News  Assoc.,  39  Mich.  636;  Keemle  v.  Sass, 
12  Mo.  499. 

A  Written  Charge  that  the  Plaintiff  Withheld 
Papers  intrusted  to  him  to  be  delivered  to  the 
defendant  is  actionable.  Keemle  v.  Sass,  12 
Mo.  499. 

3.  Oral  Words  Charging  Breach  of  Trust  Not 
Actionable  —  England.  —  Blackman  v.  Bryant, 

27  L.  T.  N.  S.  491;  Cristie  v.  Covvell,  Peake 
N.  P.  (ed.  1795)  4- 

Kentucky.  —  Hawn  v.  Smith,  4  B.  Mon. 
(Ky.)  3S5;  Caldwell  v.  Abbey,  Hard.  (Ky.)  530- 

Massachusetts.  —  Allen  v.  Hillman,  12  Pick. 
(Mass.)  roi. 

Michigan.  —  Taylor  v.  Kneeland,  1  Dougl. 
(Mich.)  67. 

North  Carolina.  —  Stokes  v.  Arey,  8  Jones 
L.  (53  N.  Car.)  66. 

Pennsylvania.  —  M'Clurg  v.  Ross,  5  Binn. 
(Pa.)  218. 
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actionable  as  charging  a  crime,  the  actionable  quality  of  such  words  has  been 
reserved  for  separate  treatment  under  another  subdivision.1 

gg.  Imputing  Want  of  Religious  Belief  —  Religious  Hypocrisy,  etc.  —  It  would  seem 
that  it  is  actionable  to  write  of  another  that  he  is  an  infidel  or  is  wanting  in 
religious  faith;8  and  it  has  been  held  in  numerous  cases  that  a  writing  which 
charges  another  with  being  a  religious  hypocrite  or  with  having  violated  the 
laws  of  the  church  to  which  he  professes  to  belong,  is  actionable.3  But  oral 
words  attributing  to  another  want  of  religious  belief  are  not  actionable  per  se 
unless,  it  would  seem,  they  are  spoken  of  a  clergyman,  in  which  case  they  are 
actionable  because  they  touch  him  in  his  profession.4 

hh.  Imputing  Drunkenness.  —  It  is  not  actionable  per  se  to  charge  a  man  orally 
with  being  drunk  or  in  the  habit  of  getting  drunk,  unless  drunkenness  is  an 
indictable  offense  or  unless  the  charge  touches  the  plaintiff  in  some  office, 
profession,  or  occupation  in  which  drunkenness  is  a  disqualification  or  tends 
to  constitute  incapacity  ;  5  but  written  words  imputing  drunkenness  to  another 
are  actionable  without  proof  of  special  damage.6 


1.  Words  Imputing  Want  of  Chastity.  —  See 

infra,  6.  Words  Imputing  Want  of  Chastity, 
Lechery,  etc. 

2.  Impugning  Religious  Belief  — Written  Words 
Actionable.  —  Stow  v.  Converse,  3  Conn.  325, 
8  Am.  Dec.  iSg,  4  Conn.  17. 

3.  Religious  Hypocrisy — Written  V/ords  Ac- 
tionable.—  CK'er  v.  Hildebrand,  92  Ind.  19, 
holding  that  it  is  actionable  to  charge  a  church 
member  in  writing  with  having  violated,  the 
laws  of  the  church;  Knox  v.  Meehan,  64  Minn. 
2S0;  Spencer'z/.  South  wick,  11  Johns.  (N.  Y.) 
573;  Byrd  v.  Hudson,  113  N.  Car.  203;  Street 
v.  Johnson,  80  Wis.  455,  27  Am.  St.  Rep.  42. 

Where  Plaintiff  Is  Member  of  W.  C.  T.  U.  — 
Written  Words  Actionable.  —  A  writing  which 
in  effect  charges  a  member  of  the  W.  C.  T.  U. 
with  having  little  character  except  what  she 
flaunts  on  dress  parade,  is  actionable  per  se. 
Street  v.  Johnson,  80  Wis.  455,  27  Am.  St. 
Rep.  42. 

"  A  Christian-confidence  Man "  —  Written 
Words  Actionable.  —  Mangel  v.  O'Neill,  51  Mo. 

App.  35- 

Expulsion  from  Church  —  Written  Words  Ac- 
tionable.—  It  is  libelous  per  se  to  write  of 
another  that  the  members  of  a  church  "  did 
withdraw  the  hand  of  fellowship  "  from  him, 
and  that  he  is  not  worthy  of  a  place  in  any 
church  of  Jesus  Christ.  Call  v.  Larabee,  60 
Iowa  212. 

4.  Oral  Words  Imputing  Want  of  Religious 
Eelief.  —  Skinner  v.  Grant,  12  Vt.  456. 

5.  Oral  Charge  of  Drunkenness  Not  Actionable 

— -England.  —  Alexander  v.  Jenkins,  (1892)  1 
Q.  B.  797,  61  L  J.  Q.  B.  634,  66  L.  T.  N.  S. 
391,  40  W.  R.  546,  56  J.  P.  452. 

Canada.  — Tighe  v.  Wicks,  33  U.  C.  Q.  B.  479. 

United  States.  —  Broughton  v.  McGrew,  39 
Fed.  Rep.  672. 

Indiana.  —  Rock  v.  McCIarnon,  95  Ind.  415. 

Maine.  —  Buck  v.  Hersey,  31  Me.  558,  which 
was  an  action  of  slander,  holding  that  the 
words  were  not  actionable  because  the  law  did 
not  inflict  on  that  offense  an  infamous  pun- 
ishment. 

Mississippi.  —  Warren  v.  Norman,  Walk. 
(Miss.)  387. 

Rhode  Island.  —  Lodge  v.  O'Toole,  20  R.  I. 
405;  Seery  v.  Viall,  16  R.  I.  517. 

South  Carolina.  —  O'Hanlon  v.  Myers,  10 
Rich.  L.  (S.  Car.)  128. 


When  Drunkenness  Is  a  Crime  Punishable  by 
Indictment  it  is  actionable  to  charge  anoiher 
orally  with  drunkenness.  Morgan  v.  Ken- 
nedy, 62  Minn.  348. 

In  Massachusetts  to  charge  a  woman  orally 
with  the  crime  of  drunkenness  is  actionable. 
Brown  v.  Nickerson,  5  Gray  (Mass.)  1,  in 
which  case  it  was  held  that  the  words  were 
actionable  because  a  common  drunkard  is 
punishable  by  confinement  in  the  house  of 
correction,  and  a  single  act  of  drunkenness  is 
punishable  by  a  fine  of  five  dollars,  and  such 
punishment  of  a  woman  is  disgraceful. 

Where  Drunkenness  Is  Punishable  by  Fine  Only, 
an  oral  charge  is  not  actionable.  Buck  v. 
Hersey,  31  Me.  558. 

Oral  Charge  of  Drunkenness  Against  School- 
teacher Actionable. —  Darling  v.  Clement,  69  Vt. 
292.  See  also  as  to  the  actionable  quality  of 
a  charge  of  drunkenness  which  touches  one  in 
his  business  or  occupation,  infra,  this  section, 
subdiv.  7.  Words  Touching  Another  in  His 
Office,  Trade,  Profession,  or  Business. 

6.  Written  Charge  of  Drunkenness  Actionable  — 
Canada.  —  Barretto  v.  Pirie,  26  U.  C.  Q.  B. 
468,  wherein  the  words  were  written  concern- 
ing a  military  effker.  See  also  Mclnlire  v. 
McBean,  13  U.  C.  Q.  B.  534,  in  which  case  the 
charge  touched  the  plaintiff  in  his  profession. 

Indiana.  —  See  De  Armond  v.  Armstrong, 
37  Ind.  35. 

Maine.  —  Stacy  v.  Portland  Pub.  Co.,  68 
Me.  279. 

Massachusetts.  —  Com.  v.  Wardwell,  136 
Mass.  164,  which  was  a  criminal  prosecution. 
See  also  A 1  will  v.  Mackintosh,  120  Mass.  177; 
Com.  v.  Morgan,  107  Mass.  199,  which  was  a 
criminal  prosecution. 

Michigan.  —  Hay  v.  Reid,  85  Mich.  296. 
Minnesota.  — See  Palmer-'.  Smith,  21  Minn. 
419. 

Missouri.  —  See  Hawkins  v.  Globe  Printing 
Co.,  10  Mo.  App.  174. 

New  Hampshire.  —  Smart  ».  Blanchard,  42 
N.  H.  137. 

New  York.  —  Holmes  v.  Jones,  147  N.  \  .  59, 
49  Am.  St.  Rep.  646;  Sanderson  z-.  Caldwell, 
45  N.  Y.  398,  6  Am.  Rep.  105;  Thomas  v. 
Smith,  75  Hun  (N.  Y.)  573:  Root  v.  King,  7 
Cow.  (N.  Y.)  613,  4  Wend.  (N.  Y.)  113,  21  Am. 
Dec.  102.  See  also  Tobin  v.  Sykes,  71  Hun 
(N.  Y.)  469;  Tice  v.  Dromgoole,  33  Hun  (N. 
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ii.  Imputing  that  Another  Is  a  Gambler.  — ■  It  would  seem  that,  gambling  being 
either  no  offense  at  all  or  at  most  a  mere  misdemeanor,  an  oral  charge  that 
another  is  a  gambler  or  that  he  has  gambled  is  not  actionable  without  proof 
of  special  damage;1  but  written  words  importing  that  another  is  a  gambler 
or  that  he  has  gambled  may  be  actionable  per  se?  Likewise  written  words 
which  charge  another  with  unfair  play  are  actionable  per  se.3 

(7)  Imputing  Violation  of  Duties  Imposed  by  Domestic  Relations.  —  The 
actionable  quality  of  words  which  charge  another  with  violating  duties  that 
spring  out  of  the  domestic  relations,  where  no  crime  is  imported,  depends 
uponwhether  the  words  are  oral  or  in  writing,  written  words  being  actionable 
and  oral  words  not  actionable.1 

(8)  Blackleg,  Cheat,  Knave,  Rascal,  Rogue,  Scoundrel,  Swindler,  etc.  — in 
General.  —  The  books  are  full  of  cases  in  which  actions  have  been  brought 

effect  Speaker  v.  McKenzie,  26  Mo.  255, 
wherein  the  charge  was  lhat  the  plaintiff 
whipped  his  mother. 

Written  Words  Importing  Violation  of  Domestic 
Duties  Actionable.  —  Atwill  v.  Mackintosh,  120 
Mass.  177;  McDuff  v.  Detroit  Evening  Journal 
Co.,  84  Mich,  r,  22  Am.  St.  Rep.  673.  See 
also  Lothrop  v.  Adams,  133  Mass.  471,  43  Am. 
Rep.  528;  Crane  v.  O'Reilly,  (N.  Y.  City  Ct. 
Gen.  T.)  13  Civ.  Pro.  (N.  Y.)  71. 

Depriving  Members  of  Family  of  Comforts  — 
Written  Words  Actionable.  —  Graves  v.  Waller, 
iq  Conn,  go,  wherein  it  was  charged  that  the 
plaintiff  deprived  the  members  of  his  house- 
hold of  pillows  upon  which  to  lay  their  heads. 

Improper  Treatment  of  Stepdaughter  by  Step- 
mother —  Written  Words  Actionable.  —  Ward  v. 
Deane,  (Supm.  Ct.  Gen.  T.)  32  N.  Y.  St.  Rep. 
270.  But  see  contra,  Geisler  v.  Brown,  6  Neb. 
254,  which  case  was  overruled  in  Finch  v. 
Vifquain,  11  Neb.  280,  and  in  World  Pub.  Co. 
v.  Mullen,  43  Neb.  126,  47  Am.  St.  Rep.  737. 

Violation  of  Duties  Imposed  by  Relation  of  Hus- 
band and  Wife  —  Written  Words  Actionable.  — 
Republican  Pub.  Co.  v.  Mosman,  15  Colo.  399. 
wherein  it  was  charged  that  a  husband  took 
his  wife's  baby  away  from  her  and  failed  to 
provide  her  with  sufficient  fuel  to  keep  her 
warm;  Atwill  v.  Mackintosh,  120  Mass.  177, 
wherein  it  was  charged  that  the  plaintiff's 
wife  was  not  safe  with  him;  Smith  v.  Smith, 
73  Mich.  4-I5,  16  Am.  St.  Rep.  594,  wherein  a 
wife  was  charged  with  deserting  her  husband 
during  his  sickness;  Palmer  v.  Smith,  21 
Minn.  419,  wherein  a  husband  was  charged 
with  neglecting  and  deserting  his  wife;  Mc- 
Closlcey  v.  Pulitzer  Pub.  Co.,  152  Mo.  339, 
wherein  a  husband  was  charged  with  failure 
to  support  his  wife;  Bergmann  v.  Jones,  94  N. 
Y.  51,  wherein  a  husband  was  charged  with 
nonsupport  of  his  wife;  Bradley  v.  Cramer,_59 
Wis.  309,  48  Am.  Rep.  511,  wherein  the  plain- 
tiff was  charged  with  having  driven  hei  hus- 
band to  suicide. 

Violation  of  Duties  Imposed  by  Relation  of 
Parent  and  Child  —  Written  Words  Actionable.  — 
Stone  v.  Varney,  7  Met.  (Mass.)  86,  39  Am. 
Dec.  762,  wherein  the  plaintiff  was  charged 
with  "  heartless  cruelty  towards  his  child;" 
Lothrop  v.  Adams,  133  Mass.  471,  43  Am. 
Rep.  528,  wherein  the  plaintiff  was  charged 
with  brutalitv  towards  his  children:  Street  v. 
Johnson,  80  Wis.  455,  27  Am.  St.  Rep.  42, 
wherein  a  mother  was  charged  with  neglect- 
ing her  children  and  household  duties. 
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Y.)  365;  Hosmer  v.  Loveland,  19  Barb.  (N.  Y.) 
in;  King  v.  Root,  4  Wend.  (N.  Y.)  113,  21 
Am.  Dec.  102,  in  which  case  the  writing 
touched  the  plaintiff  in  his  office. 

Wisconsin.  —  Buckstaff  v.  Hicks,  94  Wis.  34, 
59  Am.  St.  Rep.  853;  Adamson  v.  Raymer,  94 
Wis.  243.' 

To  Write  of  a  Temperance  Worker  that  He  Is  a 
Hypocrite  and  that  he  is  not  sincere  in  the 
cause  in  which  he  is  laboring,  is  actionable 
per  se.    Finch  v.  Vifquain,  11  Neb.  280. 

1.  Oral  Charge  of  Gambling  Not  Actionable.  — 
McGuire  v.  Blair,  2  Law  Repos.  (4  N.  Car.) 
443.  See  also  Barnett  v.  Allen,  3  H.  &  N.  376, 
4  Jur.  N.  S.  488,  27  L.  J.  Exch.  412,  1  F.  &  F. 
125. 

In  Massachusetts  to  charge  the  offense  of 
gambling  is  actionable.  Buckley  v.  O'Niel, 
113  Mass.  193,  18  Am.  Rep.  466,  in  which  case 
the  words  spoken  were,  "  He  keeps  a  gambling 
hell,"  he  "  makes  his  money  easy,"  and  it 
was  held  that  these  words  amounted  to  a 
charge  that  the  plaintiff  had  the  habit  of  gam- 
ing for  money  at  his  place  and  with  other 
persons  resorting  there,  and  that  as  they 
conveyed  a  criminal  imputation  they  were 
actionable. 

2.  Written  Charge  of  Gambling  Actionable.  — 
Dunn  v.  Hall,  1  Ind.  344;  Hay  v.  Reid,  85 
Mich.  296;  Ferguson  v.  Evening  Chronicle 
Pub.  Co.,  72  Mo.  App.  462;  Knapp  v. 
Campbell,  14  Tex.  Civ.  App.  199;  Sweeney  v. 
Baker,  13  W.  Va.  158,  31  Am.  Rep.  757.  See 
also  Forbes  v.  King,  1  Dowl,  672. 

3.  Written  Words  Charging  Unfair  Play  Ac- 
tionable.—  Digbv  v.  Thompson,  4  B.  &  Ad. 
821,  24  E.  C.  L.  171,  1  N.  &  M.  485. 

Fraud  in  Withdrawing  Horse  from  Race.  —  1 1 
is  libelous  to  write  of  another  that  he  entered 
a  horse  for  a  race  and  afterwards  fraudulently 
withdrew  him  for  the  purpose  of  obtaining  an 
unfair  advantage  over  other  persons  with 
whom  he  had  laid  wagers.  Greville  v.  Chap- 
man, 5  O.  B.  73L  48  E.  C.  L.  731,  Dav.  &  M. 
553.  8  Jur.  189,  13  L.  J.  Q.  B.  172. 

4.  Oral  Words  Importing  Violation  of  Domestic 
Duties  Not  Actionable.  —  Birch  v.  Benton,  26 
Mo.  153:  Speaker  v.  McKenzie,  26  Mo.  255. 

Cruelty  to  Mother  —  Oral  Words  Not  Actionable. 
—  Billings  v.  Wing,  7  Vt.  439. 

An  Oral  Charge  that  a  Man  Has  Whipped  His 
Wife  is  not  actionable  where  the  words  do  not 
impute  an  indictable  offense  for  which  cor- 
poral punishment  may  be  inflicted.  Birch  v. 
Benton,  26  Mo.  153.    See  also  to  the  same 
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baseJ  on  a  charge  that  the  plaintiff  is  a  blackleg,  cheat,  knave,  rascal,  rogue, 
scoundrel,  swindler,  vagabond,  or  villain,  or  some  such  expression,  and  it  is 
well  settled  that  such  a  charge  is  actionable  or  not  according  to  whether  it  is 
made  in  writing  or  orally;  such  a  charge  being  actionable  if  it  is  made  in 
writing,  but  not  if  it  is  made  orally,  because  where  such  charge  is  made  and 
one  or  more  of  these  words  are  used  in  their  ordinary  sense  no  crime  is  charged. 1 
The  Words  "Cheat"  and  "Swindler"  when  applied  orally  to  another  are  not  ex 
vi  termini  actionable,  because  there  are  many  ways  in  which  a  man  may  wrong 
another  in  such  a  manner  as  to  earn  the  title  of  swindler  or  cheat  without 


I.  Written  Words  Actionable.  —  Jones  v.  He- 
wicke,  L.  R.  5  C.  P.  32;  Smith  v.  Stewart,  41 
Minn.  7;  Shelby  v.  Sun  Printing,  etc.,  Assoc., 
38  i  I  an  (N.  Y.)  474. 

Oral  Words  Not  Actionable.  —  Van  Tassel  v. 
Capron,  t  Den.  (N.  Y.)  250,  43  Am.  Dec.  667; 
M  Cljrg  v.  Ross,  5  Binn.  (Pa.)  218;  Gosling  v. 
Mjrgan,  32  Pa.  Si.  273;  Harman  v.  Cundiff, 
82  Va.  239;  Moseley  v.  Moss,  6  Gralt.  (Va.)  534. 

Criticism  of  Doctrine.  —  The  doctrine  thai 
such  oral  charges  are  not  actionable  has  been 
criticised.  Jones  v.  Heme,  2  Wils.  C.  PI.  87, 
per  Willes,  C.  J.;  Savile  v.  Jardine,  2  H.  Bl. 
531,  per  Eyre,  C.  J. 

Blackleg  —  Oral  Charge  Not  Actionable.  — 
Van  Tassel  v.  Capron,  I  Den.  (N.  Y).  250,  43 
Am.  Dec.  067. 

Cheat  —  Oral  Charge  Not  Actionable.  —  Savile 
v.  jardine,  2  H.  BI.  531;  Nelson  v.  Borche- 
nius,  52  III.  236;  Pollock  v.  Hastings,  88  Ind. 
248;  Winter  v.  Sumwalt,  3  Har.  &  J.  (Md.)  38; 
Chase  v.  Whillock,  3  Hill  (NT.  Y.)  139;  Have- 
meyer  v.  Fuller,  (N.  Y.  Super.  Ct.  Tr.  T.)  10 
Abb.  N.Cas.  (N.  Y.)g,  60  Haw.  Pr.  (M.  Y.)3i6. 

Cheat  —  Written  Charge  Actionable.  —  G  f  roerer 
v.  Hoffman,  15  U.  C.  Q.  B.  441;  Spooner  v. 
Daniels,  Bett's  Scrap  Book,  505,  22  Fed.  Cas. 
No.  13,244^;  Bronson  v.  Bruce,  59  Mich.  467, 
60  Am.  Rep.  307.  See  also  Com.  v.  Clap,  4 
Mass.  163,  3  Am.  Dec.  212,  which  was  a 
criminal  prosecution  based  on  a  written  charge 
that  another  was  a  cheat. 

Filcher  —  Written  Charge  Actionable.  —  A 
charge  in  writing  that  the  plaintiff  is  a  hoary- 
headed  filcher  is  actionable.  Crocker  v.  Had- 
ley,  102  Ind,  416. 

Knave  — ■  Written  Charge  Actionable.  —  See 
Cook  v.  Tribune  Assoc.,  5  Blatchf.  (U.  S.)  352. 

Rascal  —  Oral  Charge  Not  Actionable.  —  See 
Villers  v.  Monsley,  2  Wils.  C.  PI.  403. 

Rascal  —  Written  Charge  Actionable.  —  Snow- 
don  Lindo,  1  Cranch  (C.  C.)  569,  which  was 
an  action  based  on  a  charge  that  the  plaintiff 
was  a  lying,  slanderous  rascal;  Cassidy  v. 
Brooklyn  Daily  Eagle,  138  N.  Y.  239,  (Supm. 
Ct.  Gen.  T.)  46  N.  Y.  St.  Rep.  334.  See  also 
McCoombs  v.  T little,  5  Blackf.  (Ind.)  431; 
Williams  v.  Karnes,  4  Humph.  (Tenn.)  q 

Rogue  —  Oral  Charge  Not  Actionable.  —  Villers 
-'.  Monsley,  2  Wils  C.  PI.  403;  Jones  v. 
Heme,  2  Wils.  C.  PI.  S7;  Preston's  Case, 
Freem.  K.  B.  276;  Ilopwood  v.  Thorn,  8  C. 
B.  293,  65  E.  C.  L.  293;  Edds  Waters,  4 
Ctanch  (C.  C.)  170;  Ford  v.  Johnson,  21  Ga. 
399;  Caldwell  v.  Abbey,  Hard.  (Ky.)  539; 
Winter  Sumwalt,  3  Har.  &  J.  (Md.)  38; 
Oakley  v.  Farrington,  1  Johns.  Cas  (N.  Y.) 
129;  McCurry  v.  McMurry,  82  N.  Car.  296; 
Idol  v.  Jones,  2  Dev.  L.  (13  N.  Car.)  162; 
Hancock  v.  Stephens,  11  Humph.  (Tenn.)  507. 
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Rogue  —  Written   Charge   Actionable.  —  See 

Villers  v.  Monsley,  2  Wils.  C.  PI.  403;  Hub- 
bard v.  Rutledgc,  57  Miss.  7,  52  Miss. 
581. 

Scoundrel  —  Oral   Charge   Not   Actionable.  — 

Harrison  v.  Slratlon,  4  Esp.  218. 

Scoundrel  —  Written  Charge  Actionable.  — 
Finch  v.  Vifquain,  11  Neb.  280;  Uplon  v. 
Hume,  24  Oregon  420,  41  Am.  St.  Rep.  S63. 
See  also  Lovelandsv.  Hostler,  (Supm.  Ct.  Spec. 
T.)  8  How.  Pr.  (N.  Y.)  215.  See  further  Com. 
v.  Clap,  4  Mass.  163,  3  Am.  Rep.  212,  which 
was  a  criminal  prosecution. 

Swindler  —  Oral  Charge  Not  Actionable.  — 
Savile  v.  Jardine,  2  H.  Bl.  531;  Black  v.  Hunt, 
2  L.  R.  Ir.  10;  Fellowes  v.  Hunter.  20  U.  C. 
Q.  B.  382;  Pollock  v.  Hastings,  88  Ind.  248; 
Mills  v.  Taylor,  3  Bibb  (Ky.)  469;  Stevenson 
v.  Hayden,  2  Mass.  406;  Chase  v.  Whitlock,  3 
Hill  (N.  Y.)  139;  Eisile  v.  Walther,  (N.  Y. 
City  Ct.  Gen.  T.)  24  N.  Y.  St.  Rep.  122;  Weil 
v.  Altenhofen,  26  Wis.  708. 

Swindler  —  Written  Charge  Actionable.  — 
J'Anson  v.  Stuart,  I  T.  R.  748,  1  Rev.  Rep. 
392;  Gfroerer  v.  Hoffman,  15  U.  C.  Q.  B.  441; 
Brown  v.  Beatty,  12  U.  C.  C.  P.  107;  Fogg  v. 
Boston,  etc.,  R.  Corp.,  148  Mass.  513,  12  Am. 
St.  Rep.  5S3;  Dressel  v.  Shipman,  57  Minn. 
23;  Williams  v.  Godkin,  5  Daly  (N.  Y.)  499; 
Fonville  v.  M'Nease,  Dudley  L.  (S.  Car.)  303, 
31  Am.  Dec.  556;  Candrian  v.  Miller,  98  Wis. 
164;  Eviston  v.  Cramer,  57  Wis.  570,  54  Wis. 
220,  47  Wis.  659;  Van  Slyke  v.  Carpenter,  7 
Wis.  173.  See  also  Com.  v.  Clap,  4  Mass. 
163,  3  Am.  Dec.  212,  which  was  a  criminal 
prosecution. 

Vagabond  —  Written  Charge  Actionable.  — 
Dunn  v.  Hall,  I  Ind.  344;  Walsh  v.  State,  2 
McCord  L.  (S.  Car.)  248. 

Villain  —  Oral  Charge  Not  Actionable.  —  Fel- 
lowes v.  Hunter,  20  U.  C.  Q.  B.  382;  Johnson 
v.  Brown,  4  Cranch  (C.  C.)  235;  Nelson  v. 
Borchenius,  52  111.  236. 

Villain  —  Written  Charge  Actionable.  —  Bell  r. 
Stone,  1  B.  &  P.  331;  Upton  v.  Hume,  24 
Oregon  420,  41  Am.  St.  Rep.  S63. 

Notice  from  Society  for  Protection  Against 
Swindlers.  —  A  written  notice  with  the  heading 
"Society  of  Guardians  for  the  Protection  of 
Trade  Against  Swindlers  and  Sharpers,"  that 
the  plaintiff  has  been  reporied  to  the  socieiy 
as  improper  to  be  proposed  as  a  member 
thereof,  does  not  warrant  an  innuendo  that  it 
was  intended  that  the  plaintiff  is  a  swindler, 
as  there  m  iv  have  been  other  reasons  why  the 
plaintiff  was  not  eligible  10  membership. 
Goldstein  v.  Foss,  6  B.  &  C.  154,  13  E.  C.  L. 
128,  4  Bing.  489,  15  E.  C.  L.  S3,  2  C.  &  P.  252, 
12  E.  C.  L.  115,  1  M.  &  P.  402,  9  Dovvl.  &  R. 
197,  2  Y.  &  J.  146. 
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subjecting  himself  to  an  indictment  for  a  criminal  offense,  and  in  such  cases 
there  must  be  a  colloquium  of  obtaining  goods  by  false  pretenses,  or  else  it 
must  be  shown  that  the  words  were  used  otherwise  than  in  their  ordinary 
sense. 1 

(9)  Impugning  Mental  Capacity  —  Ignorance,  Illiteracy,  etc.  —  In  General.  — 
It  is  not  actionable  per  se  to  say  orally  of  another  that  he  is  insane;2  but 
according  to  the  weight  of  authority  written  words  imputing  weakness  of 
understanding  or  insanity  are  actionable  without  proof  of  special  damage.3 

Gross  Ignorance  and  Illiteracy.  —  It  is  well  settled  that  a  writing  which  imports 
that  another  is  grossly  ignorant  or  is  illiterate  is  actionable  per  se.* 

(10)  Imputation  of  Loathsome  or  Contagious  Disease  —  In  General.  —  An 
action  will  lie  without  proof  of  special  damage  for  speaking  words  charging 


1.  Oral  Charge  of  Cheating  or  Swindling  —  Collo- 
quium of  False  Pretenses.  — Chase  v.  Whitlock, 
3  Kill  (N.  Y.)  139. 

2.  Oral  Charge  of  Insanity  Not  Actionable.  — 
Morgan  v.  Lingen,  8  L.  T.  N.  S.  8oo;  Abrams 
v.  Smith.  S  Blackf.  (Ind.)  95;  Joannes  v.  Burt, 
6  Allen  (Miss.)  236,  83  Am.  Dec.  625,  in  which 
case  the  court  distinguished  Rex  v.  Harvey.  2 
B.  &  C.  257,  9  E.  C.  L.  77,  and  Southwick  r. 
Stevens,  10  Johns.  (N.  Y.)  44.3,  these  being  ac- 
tions based  on  written  words.  See  further 
Moore  v.  Francis,  121  N.  Y.  199,  18  Am.  St. 
Rep.  810;  Mayrant  v.  Richardson,  1  Nott  & 
M.  (S.  Car.)  347,  9  Am.  Dec.  707,  in  which  latter 
case  it  was  held  that  it  is  not  actionable  to  say 
orally  of  a  candidate  for  office  that  he  has  a 
weak  mind. 

3.  Written  Words  Impugning  Mental  Capacity 
Actionable.  —  Comfort  v.  Young,  100  Iowa  627; 
Belknap  v.  Ball,  83  Mich.  583,  21  Am.  St. 
Rep.  622;  Perkins  v.  Mitchell,  31  Barb.  (N. 
Y.)46i;  Southwick  v.  Stevens,  10  Johns.  (N. 
Y.)  443;  Seip  v.  Deshler,  170  Pa.  St.  334;  Wood 
v.  Boyle,  177  Pa.  St.  620,  55  Am.  St.  Rep.  747; 
Candrian  v.  Miller,  98  Wis.  164.  See  also 
Morgan  v.  Lingen,  8  L.  T.  N.  S.  800;  Pitt  v. 
Donovan,  1  M.  &  S.  639.  But  see  contra, 
Mayrant  v.  Richardson,  1  Nott  &  M.  (S.  Car.) 
347,  9  Am.  Dec.  707,  in  which  case  the  words 
were  written  of  a  candidate  for  office. 

Written  Words  Impugning  Mental  Capacity  — 
Criminal  Libel. — Rex  v.  Harvey,  2  B.  &  C. 
257,  9  E.  C.  L.  77,  which  was  an  information 
for  libel  based  on  a  newspaper  statement  that 
the  king  "  labored  under  mental  insanity." 

"  He  Is  Without  Brains  "  —  Written  Words  Ac- 
tionable. —  Wood  v.  Boyle,  177  Pa.  St.  620,  55 
Am.  St.  Rep.  747. 

"  Stupid  Ass  "  —  Written  Words  Actionable.  — 
See  McDonald  v.  Woodruff,  2  Dill.  (U  S  )  244. 

"Wretched  Idiot "—  Written  Words  Action- 
able.—  Battell  v.  Wallace,  30  Fed.  Rep.  229. 

Kleptomaniac  —  Written  Words  Actionable.  — 
Thomas  v.  Bowen,  29  Oregon  258. 

Fool  —  Written  Words  Actionable.  —  See  Dunn 
v.  Hall,  1  Ind.  344. 

To  Write  of  a  Pamphleteer  that  He  Is  a  "  Crank" 
is  not  actionable  pet  se.  Walker  v.  Tribune 
Co.,  29  Fed.  Rep.  827,  in  which  case  the 
declaration  alleged  that  the  plaintiff  was  a 
lawyer  by  profession  and  the  author  of  a 
text-book  upon  the  law  of  patents,  the  alleged 
libel  having  been  written  with  reference  to  a 
pamphlet  written  by  the  plaintiff. 

Feigning  Insanity  —  Written  Words  Action- 
able.—  Smith  v.  Tribune  Co.,  4  Biss.  (U.  S.) 
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477,  which  was  an  action  based  on  a  writing 
which  declared  that  the  plaintiff  feigned  in- 
sanity and  took  refuge  in  a  lunatic  asylum  to 
escape  prosecution  for  a  ciime. 

For  Fraudulently  Conspiring  to  Have  the  Plain- 
tiff Declared  a  Lunatic,  an  action  lies  in  the 
nature  of  an  action  for  malicious  prosecution. 
Davenport  v.  Lynch,  6  Jones  L.  (51  N.  Car.) 
545.    See  also  the  title  Malicious  Prosecu. 

TION. 

Words  Touching  Plaintiff  in  His  Occupation.  — 

Of  course,  either  oral  or  written  words  which 
charge  the  plaintiff  with  mental  incapacity  are 
actionable  where  they  affect  him  in  his  busi- 
ness or  occupation.  Scroop's  Case,  Freem.  K. 
B.  276,  which  was  an  action  based  on  oral 
words  charging  that  an  attorney  had  no  more 
wit  than  an  owl.  See  also  Moore  v.  Francis, 
121  N.  Y.  199,  18  Am.  St.  Rep.  810,  wherein 
the  words  were  in  writing;  and  Hellstern  v. 
Katzer,  103  Wis.  39T,  wherein  it  was  held  that 
it  is  actionable  to  write  of  a  Catholic  priest 
that  he  is  not  entirely  of  sound  mind  and 
that  his  brain  has  been  injured  in  a  railroad 
accident. 

4.  Written  Words  Charging  Ignorance  or  Illit 
eracy  Actionable.  —  See  Coles  v.  Thompson,  7 
Tex.  Civ.  App.  666;  Sweeney  v.  Baker,  13  W. 
Va.  158,  31  Am.  Rep.  757,  in  which  case  it 
was  charged  that  the  plaintiff  was"  a  con- 
fessed ignoramus,"  the  words,  however,  being 
privileged;  Massuere  v.  Dickens,  70  Wis. 
83. 

Ill- spelled  Letter  Falsely  Purporting  to  Have 
Been  Written  by  Plaintiff.  —  In  Belknap  v.  Ball, 
83  Mich.  583,  21  Am.  St.  Rep.  622,  the  defend- 
ant published  of  the  plaintiff,  who  was  a  can- 
didate for  office,  a  gross  and  blotted  imitation 
of  a  letter  purporting  to  have  been  written  and 
signed  by  the  plaintiff,  with  certain  of  the 
words  wrongly  spelled,  and  it  was  held  that 
such  publication  was  susceptible  of  an  action- 
able meaning  in  that  it  imported  to  the  plain- 
tiff illiteracy  and  ignorance. 

School  Examination  —  Liability  for  Making 
False  Report. —  In  Hammond  v.  Hussey,  51 
N.  H.  40,  12  Am.  Rep.  41,  the  defendant,  a 
school  teacher,  was  employed  to  examine  the 
plaintiff  as  a  candidate  for  admission  to  a  high 
school,  and  upon  making  such  examination 
fraudulently  and  falsely  made  a  report  which 
deprived  the  plaintiff  of  admission  to  the  high 
school.  It  was  held  that  the  plaintiff  had  a 
right  of  action  and  that  the  case  was  governed 
by  the  principles  applicable  to  libel  and 
slander. 
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the  plaintiff  with  having  a  loathsome  or  contagious  disease  the  object  of  which 
imputation,  if  believed,  would  be  to  exclude  him  from  society.1  The  ground 
of  the  action  for  words  of  this  description  is  the  presumption  that  the  party 
charged  will  be  wholly  or  partially  excluded  from  society  by  reason  of  the 
charge;2  and  the  rule  that  such  oral  words  are  actionable  is  one  of  the  few 
exceptions  to  the  general  rule  that  oral  words  to  be  actionable  per  se  must 
impute  a  crime  involving  moral  turpitude  punishable  by  indictment.3 

To  What  Diseases  the  Rule  Applies.  —  As  respects  oral  words  the  rule  applies  only 
to  certain  diseases  and  does  not  comprehend  every  disease  that  is  infectious 
or  contagious,4  but  the  disease  must  be  of  a  loathsome  or  pestilential  nature, 
and  the  only  examples,  it  would  seem,  which  adjudged  cases  furnish  are  of 
the  plague,  leprosy,  and  venereal  disorders.5 

To  Say  Orally  of  Another  that  He  Has  Had  a  Contagious  Disease  is  not  actionable  per  se; 
for  unless  the  words  spoken  impute  a  continuance  of  the  disorder  at  the  time 
of  the  speaking  of  the  words  the  gist  of  the  action  fails.  Such  a  charge  can- 
not produce  an  effect  which  will  make  it  the  subject  of  an  action,  viz.,  the 
plaintiff's  being  avoided  by  society.6 


1.  Oral  Imputation  that  Plaintiff  Has  Loath- 
some Disease  Actionable.  —  Com.  Dig.,  tille 
Action  on  the  Case  for  Defamation,  D.  28,  29; 
3  Bl.  Com.  123,  124;  1  Rolle  Abr.  43,  44,  66, 
67,  420.    See  also  the  following  cases: 

England.  —  Taylor  v.  Perkins,  Cro.  Jac. 
144;  Clifton  v.  Wells,  1  Ld.  Raym.  710,  12 
Mod.  634;  Bloodworth  v.  Gray,  7  M.  &  G.  334, 
49  E.  C.  L.  334,  8  Scott  N.  R.  9;  Clifton  v. 
Wells,  12  Mod.  634;  Whitfield  v.  Powel,  12 
Mod.  248;  Villers  z.  Monsley,  2  Wils.  C.  PI. 
403- 

United  States.  —  Pollard  v.  Lyon,  91  U.  S. 
225,  per  Clifford,  J. ;  White  1 .  Nicholls,  3  How. 
(U.  S.)  266,  per  Daniel,  J. 

Georgia  — Gilbert  v.  Crystal  Fountain  Lodge, 
80  Ga.  2S4,  12  Am.  St.  Rep.  255;  Watson  v. 
McCarthy,  2  Ga.  57,  46  Am.  Dec.  380. 

Indiana.  —  Nichols  v.  Guy,  2  Ind.  82.  See 
also  Graeter  v.  Hogan,  2  Ind.  App.  193. 

Maine.  —  Bruce  v.  Soule,  69  Me.  562. 

Massachusetts.  —  Golderman  v.  Stearns,  7 
Gray  (Mass.)  181.  See  also  Harriott  v.  Plimp- 
ton, 166  Mass.  585.  See  further  York  v.  John- 
son, 116  Mass.  482,  and  Chaddock  v.  Briggs, 
13  Mass.  248,  7  Am.  Dec.  137. 

New  York.  —  Upton  v.  Upton,  51  Hun(N. 
Y.)  184;  Simpson  v.  Press  Pub.  Co.,  (Supm. 
Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  228;  Williams 
v.  Holdredge,  22  Barb.  (N.  Y.)  396;  Hewii  v. 
Mason,  (Supm.  Ct.)  24  How.  Pr.'(N.  Y.)  366. 

Ohio.  —  Kaucher  v.  Blinn,  29  Ohio  St.  62,  23 
Am.  Rep.  727. 

Vermont.  —  See  Posnett  v.  Marble,  62  Vt. 
481.  22  Am.  St.  Rep.  126. 

Written  Imputation  that  Plaintiff  Has  Loath- 
some Disease  Actionable.  —  Morgan  v.  Lingen,  8 
L.  T.  N.  S.  800.  See  also  Watson  v.  Mc- 
Carthy, 2  Ga.  57,  46  Am.  Dec.  380;  Meteye  v. 
Times  Democrat  Pub.  Co.,  47  La.  Ann.  824. 

2.  Presumption  that  Words  Tend  to  Exclude 
Plaintiff  from  Society.  —  Villers  v.  Monsley,  2 
Wils.  C.  PI.  403;  Nichols  v.  Guy,  2  Ind.  82; 
Williams  v.  Holdredge,  22  Barb.  (N.  Y.)  396. 

Charge  of  Immorality  Disregarded.  —  Where 
the  charge  is  oral  an  action  lies,  not  because 
the  charge  imputes  any  legal  or  moral  offense, 
but  solely  because  it  tends  to  exclude  the 
person  spoken  of  from  society.  Per  Metcalf, 
}.,  in  Golderman  v.  Stearns, 7  Gray  (Mass.)  1S1. 


3.  Exception  to  Rule  that  Oral  Words  Must 
Impute  Commission  of  Crime.  —  lli  wit  ?  .  Mason, 
(Supm.  Ct.)  24  How.  Pr.  (N.  Y.)  366. 

4.  Oral  Words  —  Not  Every  Disease  Within 

Rule.  —  Simpson  v.  Press  Pub.  Co.,  (Supm. 
Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  228, per  Gaynor,  J. 

5.  Per  Hoar,  J.,  in  Joannes  v.  Burt,  6  Allen 
(Mass.)  236,  83  Am.  Dec.  625.  See  also  Mc- 
Dowell v.  Bowles,  8  Jones  L.  (53  N.  Car.)  184, 
per  Manly,  J. 

Leprosy.  —  To  say  falsely  of  one  that  he  has 
the  leprosy  is  actionable  per  se.  Taylor  v. 
Perkins,  Cro.  Jac.  144,  wherein  the  words 
were,  "  Thou  art  a  leprous  knave;"  Williams 
v.  Holdredge,  22  Barb.  (N.  Y.)  396;  Simpson 
v.  Press  Pub.  Co.,  (Supm.  Ct.  Spec.  T.)  33 
Misc.  (N.  Y.)  228.  See  also  Meteye  v.  Times 
Democrat  Pub.  Co.,  47  La.  Ann.  824,  which 
was  an  action  of  libel  in  which  the  defendant 
justified.    See  fuither  I  Rolle  Abr.  44. 

Gonorrhoea  or  Clap.  —  Although  this  disease  is 
less  infectious  and  less  dangerous  than  the 
pox  or  syphilis,  an  oral  charge  that  another 
has  it  is  actionable.  Kaucher  v.  Blinn,  29  Ohio 
St.  62,  23  Am.  Rep.  727.  See  also  Watson  v. 
McCarthy,  2  Ga.  57,  46  Am.  Dec.  380;  Nichols 
v.  Guy,  2  Ind.  82,  in  which  latter  case  the 
court  followed  Bloodworth  v.  Gray,  7  M.  &  G. 

334.  49  E-  c-  L-  334- 

Pox  or  Syphilis.  —  Clifton  v.  Wells,  I  Ld. 
Raym.  710,  12  Mod.  634,  wherein  it  was  held 
that  the  words,  "  Thou  art  a  pocky  whore,"  ad- 
dressed to  a  woman,  were  actionable  perse, 
and  were  not  to  be  understood  only  of  the 
smallpox;  Bloodworth  v.  Gray,  7  M.  &  G.  334, 
49  E.  C.  L.  334,  wherein  oral  words  charging 
that  the  plaintiff  was  infected  with  the  French 
pox  were  held  to  be  actionable;  Irons  v.  Field, 
9  R.  I.  216. 

"  Bad  Disease  "  —  Meaning  of  Words  Question 
for  Jury.  —  Whether  to  say  of  a  married  woman 
that  she  has  a  "  bad  disease,"  is  equivalent  to 
charging  her  with  having  the  venereal  disease, 
is  not  quite  certain.  It  would  appear  to  be  a 
question  for  the  jury  to  be  determined  in  the 
light  of  all  the  circumstances.  Upton  v.  Upton, 
51  Hun  (N.  Y.)  184. 

6.  Charge  of  Contagious  Disorder  in  Past  Tense 
Not  Actionable  Per  Se.  —  Carslake  v.  Maple- 
doram,  2  T.  R.  473;  Taylor  v.  Hall,  2  5tra. 
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6.  Words  Imputing  Want  of  Chastity,  Lechery,  etc.  —  a.  Written  Words 
—  (i)  Imputing  Want  of  Chastity  —  In  General.  —  According  to  all  the  authori- 
ties, written  words  imputing  want  of  chastity  to  either  a  man  or  a  woman  are 
actionable  without  proof  of  special  damage,  and  it  is  immaterial  whether  or 
not  the  words  impute  the  commission  of  an  offense,  or  whether  or  not  they 
fall  within  the  provisions  of  statutes,  such  as  have  been  enacted  in  many 
states,  making  words  whether  oral  or  written  actionable  where  they  impute  a 
want  of  chastity.1 

Tendency  of  Writing  to  Bring  Another  into  Scorn  and  Disgrace.  —  Where  such  a  writing 
does  not  impute  the  commission  of  a  crime  it  is  nevertheless  actionable  per  se 


1189;  Blood  worth  v.  Gray,  8  Scott  N.  R.  9,  7 
M.  &  G.  334,  49  E.  C.  L.  334;  Nichols  v.  Guv, 
2  Ind.  82;  Bruce  v.  Soule,  69  Me.  562;  Golder- 
man  v.  Stearns,  7  Gray  (Mass.)  181;  Hewii  v. 
Mason,  (Supm.  Ct.)  24  How.  Pr.  (N.  Y.)  366, 
per  Bockes,  J.;  Pike  v.  Van  Wormer,  (Supm. 
Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.)  171.  See 
Irons  v.  Field,  9  R.  I.  216,  wherein  the  doc- 
trine is  recognized. 

Illustrations  —  Words  Not  Actionable.  —  To 
say  of  a  woman,  "  She  hath  given  me  the 
bad  disorder,  and  three  or  four  other  gentle- 
men besides,"  is  not  actionable,  because  the 
words  may  refer  to  a  past  time  and  do  not 
necessarily  imply  that  the  plaintiff  still  has 
such  disorder.  Carslake  v.  Mapledoram,  2  T. 
R.  473.  disapproving  Austin  v.  White,  Cro. 
Eliz.  214,  which  is  too  loosely  reported  to  be 
relied  on.  But  see  Irons  v.  Field,  9  R.  I.  216, 
in  which  the  words  were  as  follows:  "  I  will 
tell  you  what  the  matter  with  her  is.  She 
has  had  the  pox."  It  was  held  that  these 
words  imporied  that  the  person  of  whom  they 
were  spoken  was,  at  the  time  of  the  speaking, 
suffering  from  the  disease  named. 

1.  Written  Words  Imputing  Want  of  Chastity 
to  Woman  Actionable  Per  Se  —  United  Slates. 
—  Enquirer  Co.  v.  Johnston,  72  Fed.  Rep. 
443,  34  U.  S.  App.  607:  Smith  v.  Sun  Print- 
ing, etc.,  Assoc.,  55  Fed.  Rep.  240,  14  U. 
S.  App.  173,  50  Fed.  Rep.  399;  Edwards  v. 
Kansas  City  Times  Co.,  32  Fed.  Rep.  813; 
Dexter  v.  Spear,  4  Mason  (U.  S.)  115.  See  also 
Cooper  v.  Sun  Printing,  etc.,  Assoc.,  57  Fed. 
Rep.  566. 

Illinois.  —  Storey  v.  Early,  86  111.  461 ;  Storey 
v.  Wallace,  60  III.  51,  these  cases  being  under 
a  statute  making  such  imputations  actionable. 

Indiana.  —  Indianapolis  Journal  Newspaper 
Co.  v  Pugh,  6  Ind.  App.  510;  Miller  v.  Mc- 
Donald, 139  Ind.  465,  these  cases  being  under 
a  statute  making  such  imputations  actionable. 

Kentucky.  —  M'Gee  v.  Wilson,  Litt.  Sel.  Cas. 
(Ky.)  187,  in  which  case  the  cause  of  action 
arose  before  the  enactment  of  any  statute  on 
the  subject. 

Massachusetts.  —  Bodwell  v.  Osgood,  3  Pick. 
(Mass.)  379,  15  Am.  Dec.  228.  See  also  Farns- 
worth  v.  Storrs,  5  Cush.  (Mass.)  412,  in  which 
case  the  writing  was  privileged. 

Michigan,  —  Farrand  v.  Aldrich,  85  Mich. 
593;  Peoples  v.  Detroit  Post,  etc.,  Co.,  54 
Mich.  457;  Bathrick  v.  Detroit  Post,  etc.,  Co., 
50  Mich.  629,  45  Am.  Rep.  63. 

Missouri.  —  See  Buckley  v.  Knapp,  4S  Mo. 
152;  Barber  v.  St.  Louis  Dispatch  Co.,  3  Mo. 
App.  377- 

New  Yotk.  —  Smith  v.  Matthews,  152  N.  Y. 


152;  Gray  v.  Baker,  (Supm.  Ct.  Gen.  T.)  47  N. 
Y.  St.  Rep.  375;  Prescott  v.  Tousey,  50  N.  Y. 
Super.  Ct.  12.  See  also  Warner  v.  Press  Pub. 
Co.,  132  N.  Y.  181;  Heyler  v.  New  York  News 
Pub.  Co.,  71  Hun  (N.  Y.)4;  Prescott  v.  Tousey, 
53  N.  Y.  Super.  Ct.  56;  Cheritree  v.  Roggean, 
67  Barb.  (N.  Y.)  124.  See  further  Warner  v. 
Press  Pub.  Co.,  132  N.  Y.  181,  15  Daly  (N.  Y.) 
545- 

Ohio.  —  Lanning  v.  Christy,  30  Ohio  St.  115, 
27  Am.  Rep.  431,  in  which  case,  however,  the 
publication  was  piivileged. 

Oregon.  —  See  Cooper  v.  Phipps,  24  Oregon 
357,  in  which  case,  however,  the  publication 
was  privileged. 

Tennessee.  — ■  See  Ruohs  v.  Backer,  6  Heisk. 
(Tenn.)  395,  19  Am.  Rep.  598,  cited  in  36 
Albany  L.  J.  503. 

Wisconsin.  —  See  Nellis  v.  Cramer,  86  Wis. 
337- 

Canada.  —  Anderson  v.  Stewart,  8  U.  C.  Q. 
B.  243. 

Written  Words  Imputing  Want  of  Chastity  to 
Man  Actionable  Per  Se —  United  States.  —  Ruth- 
erford v.  Morning  Journal  Assoc.,  47  Fed. 
Rep.  487,  51  Fed.  Rep.  513,  1  U.  S.  App.  296; 
Broad  v.  Deuster,  8  Biss.  (U.  S.)  265;  Gibson 
v.  Cincinnati  Enquirer,  2  Flipp.  (U,  S.)  121. 
See  also  Bennett  v.  Salisbury,  78  Fed.  Rep. 
769,  45  U.  S.  App.  636. 

Indiana. — See  Dunn  v.  Hall,  I  Ind.  344. 

Maine.  —  See  Sickra  v.  Small,  87  Me.  493,  47 
Am.  St.  Rep.  344. 

Massachusetts.  —  Bishop  v.  Journal  News- 
paper Co.,  16S  Mass.  327;  McLaughlin  v. 
Cowley,  127  Mass.  316,  131  Mass.  70;  Goodrich 
v.  Davis,  11  Met.  (Mass.)  473. 

Michigan.  —  Maclean  v.  Scripps,  52  Mich. 
214;  Bailey  v.  Kalamazoo  Pub.  Co.,  40  Mich. 
251 ;  Scripps  v.  Reill  v.  38  Mich.  10,  35  Mich.  371. 
See  also  Peoples  v.  Evening  News  Assoc.,  51 
Mich.  11. 

New  Jersey.  —  Joralcmon  v.  Pomeroy,  22  N. 
J.  L.  271;  Schenck  v.  Schenck,  20  N.  J.  L.  208. 

New  York.  —  More  v.  Bennett.  48  N.  Y.  472. 
See  also  Hinman  v.  Hare,  (Ct.  App.)  5  N.  Y. 
St.  Rep.  504. 

Pennsylvania.  —  Collins  v.  Dispatch  Pub. 
Co.,  152  Pa.  St.  187,  34  Am.  St.  Rep.  636; 
Pittock  v.  O'Niell,  63  Pa.  St.  253,  3  Am.  Rep. 
544- 

Utah.  —  Lowe  v.  Herald  Co.,  6  Utah  175. 

Vermont.  —  Wilcox  v.  Moon,  63  Vt.  481,  61 
Vt.  484;  Knapp  v.  Fuller,  55  Vt.  311,  45  Am. 
Rep.  618;  Parker  v.  Meader,  32  Vt.  300.  See 
also  Torrey  v.  Field,  10  Vt.  353. 

Wisconsin.  —  See  Nellis  v.  Cramer,  86  Wis. 
337- 
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because  it  tends  to  bring  the  person  alluded  to  into  public  scorn  and  disgrace.1 

(2)  Imputing  Lasciviousness,  Lecherous  Acts,  etc.  —  A  writing  which 
charges  cither  a  man  or  a  woman  with  having  a  lecherous  and  lascivious 
nature,  or  with  having  committed  lecherous  and  lascivious  acts,  is  actionable 
without  proof  of  special  damage.2 

(3)  Criminal  Libels  —  Writings  which  impute  want  of  chastity  to  either  a 
man  or  woman  are  libelous  within  the  definitions  of  criminal  libels.3 

b.  ORAL  Words  —  (1)  Common-law  Rule  —  In  General.  —  Neither  fornica- 
tion nor  adultery  being  a  crime  punishable  by  the  common -law  courts,  but  a 
mere  offense  of  ecclesiastical  cognizance,  it  is  the  settled  doctrine  that  oral 
words  imputing  a  want  of  chastity,  whether  the  person  spoken  of  be  a  man 
or  a  woman,  and  whether  such  person  be  married  or  single,  are  not  actionable 
without  proof  of  special  damage.4 


1.  Tendency  of  Writing  to  Bring  Plaintiff  into 
Scorn  and  Disgrace.  —  Gray  v.  Baker  (Supm. 
Ct.  Gen.  D47  N.  Y.  St.  Rep.  375. 

2.  Written  Words  Imputing  Lasciviousness, 
Lecherous  Acts,  etc.  —  Vifquain  v.  Finch,  15 
Neb.  505,  in  which  case  the  words  were  writ- 
ten concerning  a  man. 

To  Write  of  a  Man  that  He  Is  a  Whoremaster 
and  Pimp  Is  Actionable.  —  Sweeney  v.  Baser,  13 
W.  Va.  158,  31  Am.  Rep.  757. 

To  Write  of  a  Woman  that  She  Is  a  Procuress 
I-  Actionable.  —  Harlow  v.  Carroll,  6  App.  Cas. 
(D.  C.)  128. 

To  Charge  a  Man  with  Using  His  Office  as  a 
Place  of  Assignation  is  actionable  per  se.  Sher- 
wood v.  Powell,  61  Minn.  479,  52  Am.  St.  Rep. 
614,  which  was  an  action  of  libel. 

3.  Writings  Imputing  Want  of  Chastity  —  Crim- 
inal Libels.  —  State  v.  Willers,  27  La.  Ann.  246, 
wherein  the  writing  concerned  a  woman. 

To  Write  of  a  Man  that  He  Is  a  Libertine  is  a 
criminal  libel.  Com.  v.  Wardwell,  136  Mass. 
164. 

Writing  Charging  a  Woman  with  Libidinous 
Conduct.  —  A  writing  which  charges  that  a 
married  woman  had  acted  libidinously  towards 
the  writer,  and  that  she  had  invited  him  to  an 
adulterous  intercourse  and  had  sought  oppor- 
tunities to  effect  it,  is  libelous  and  may  be 
made  the  basts  of  a  criminal  prosecution. 
State  v.  Avery,  7  Conn.  266,  18  Am.  Dec.  105. 

4.  Oral  Words  Imputing  Want  of  Chastity  to 
Man  Not  Actionable  Where  No  Crime  Is  Charged 
—  England.  —  Lumby  v.  Allday,  1  Tyrw.  217, 
1  Cromp.  &  J.  301;  Ayre  v.  Craven,  4  N.  i  M. 
220,  2  Ad.  &  El  2,  29  E.  C.  L.  11;  Brayne  v. 
Cooper,  5  M .  k  YV.  249.  See  also  Hartley  v. 
Herring,  8  T.  R.  130. 

Canada.  —  Breeze  v.  Sails,  23  U.  C.  Q.  B.  94; 
Starr  v.  Gardner,  6  U.  C.  Q.  B.  O.  S.  512. 

California.  —  Nidever  v.  Hall,  67  Cal.  79, 
wherein  the  common-law  rule  is  stated  by 
McKee,  J.,  obiter. 

Indiana.  —  Lumpkins  v.  Justice,  I  Ind.  557; 
Dukes  v.  Clark,  2  Blackf.  (Ind.)  20. 

Maryland.  —  Wagaman  Byers,  17  Md.  183, 
wherein  a  married  man  was  charged  with 
adultery. 

NewYork. —  Terwilliger  v.  Wands,  17  N. 
Y.  54.  72  Am.  Dec.  420;  Erwin  v.  Dezell,  64 
Hun  (N.  Y.)  391. 

North  Carolina.  —  Eure  v.  Odom,  2  Hawks 
(9  N.  Car.)  52. 

Ohio.  —  See  Davis  v.  Brown,  27  Ohio  St  326; 
Wilson  v.  Robbins,  Wright  (Ohio)  40. 


Vermont.  —  Bridgman  v.  Hopkins,  34  Vt. 
532,  wherein  the  common-law  rule  is  declared. 
In  this  case,  however,  under  a  statute  making 
the  acts  described  an  offense,  the  words  were 
held  actionable. 

Virginia.  —  Moseley  v.  Moss,  6  Gratt.  (Va.) 
534,  wherein  the  common-law  rule  is  stated  by 
Bald  win,  J.,  obiter. 

Pendency  of  Bastardy  Proceedings  Against  Man. 
—  Oral  words  accusing  a  man  of  having  been 
arrested  for  bastardy  are  not  actionable  wiihoui 
pioof  of  special  damage.  Erwin  v.  Dezell,  64 
Hun  (N.  Y.)  391. 

But  a  written  charge  that  a  man  was  prose- 
cuted on  a  bastardy  charge  is  actionable  per  se. 
See  Park  v.  Detroit  Free  Press  Co.,  72  Mich. 
560,  16  Am.  St.  Rep.  544. 

Oral  Words  Imputing  Want  of  Chastity  to 
Woman  Not  Actionable  Where  No  Crime  Is 
Charged  —  England.  —  Carslake  v.  Maple- 
doram,  2  T.  R.  473;  Roberts  v.  Roberts,  5  B. 
&  S.  384,  117  E.  C.  L.  384,  33  L.  J.  Q.  B.  249. 
10  Jur.  N.  S.  1027,  10  L.  T.  N.  S.  602,  12  W.  R. 
909;  Wilby  v.  Elston,  8  C.  B.  142,  65  E.  C.  L. 
142,  7  Dowl.  &  L.  143,  13  Jur.  706,  18  L.  J.  C. 
PI.  320;  Daniel  v.  Sterlin,  Freem.  K.  B.  50; 
Hick's  Case,  Freem.  K.  B.  80;  Potter  v.  Elliott, 
Freem.  K.  B.  274;  Anonymous,  Freem.  K.  B. 
296;  Byron  v.  Elms,  Comb.  391;  Daviess. 
Gardiner,  4  Coke  16;  Lynch  v.  Knight,  9  H.  L. 
Cas.  592;  Goscoigne  v.  Ambler,  2  Ld.  Raym. 
1004;  Boys  v.  Boys,  Lev.  134;  Byron  v.  Ernes, 
12  Mod.  106.  See  also  Palmer  v.  Thorpe,  4 
Coke  20;  Tuckey  v.  Flower,  Comb.  26.  28. 

Canada.  —  See  Campbell  v.  Campbell,  25  U. 
C.  C.  P.  368. 

United  Stales.  —  Pollard  v.  Lyon,  91  U.  S. 
22s;  Keiler  v.  Lessford,  2  Cranch  (C.  C.)  190, 
14  Fed.  Cas.  No.  7,649. 

Alabama.  —  Berry  v.  Carter,  4  Stew.  &  P. 
(Ala.)  387,  24  Am.  Dec.  762. 

Arkansas.  —  Per  English,  C.  J.,  in  Roe  v. 
Chitwood,  36  Ark.  210. 

District  of  Columbia.  —  Pollard  v.  Lyon,  I 
MacArlhur  (D.  C.)  296. 

Georgia.  —  Castleberry  v.  Kelly.  26  Ga.  606; 
Pledger  v.  Hathcock,  I  Ga.  550. 

Idaho.  —  Douglas  v.  Douglas,  (Idaho  1895) 
38  Pac.  Rep.  934. 

Indiana.  —  Stouts.  Wood,  1  Blackf .  (Ind.)  71. 
Kentucky.  —  M'Gee  v.  Wilson,  Litt.  Sel.  Cas. 
(Ky.)  187,  in  which  case  the  cause  of  action 
arose  before  the  enactment  of  any  statute  on 
the  subject;  Elliot  v.  Ailsberry,  2  Bibb  (Ky.) 
473,  5  Am.  Dec.  631. 
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To  Say  Orally  of  a  Woman  that  She  Is  a  Common  Prostitute  is  not  actionable  Without 
proof  of  special  damage,  even  though  prostitutes  are  by  statute  adjudged 
disorderly  persons  and  are  liable  to  commitment  in  the  house  of  correction 
at  hard  labor  for  a  period  not  exceeding  sixty  days.1 

Effect  of  Statute  Making  Adultery  Ground  for  Divorce.  —  Even  where  adultery  on  the 
part  of  a  woman  is  made  a  ground  for  divorce  and  a  woman  divorced  on  this 
ground  is  prohibited  from  remarrying,  if  adultery  is  not  a  crime,  oral  words 
charo-ino-  a  married  woman  with  adultery  are  not  actionable.3 

Critictsms  of  and  Departure  from  Doctrine.  —  The  doctrine  that  oral  words  imputing 
a  want  of  chastity  are  not  actionable  per  se  when  no  crime  is  charged  has 
always  been  in  disfavor  and  has  been  the  subject  of  severe  criticism ;  J  but 
nevertheless  the  rule  is  one  which  is  considered  as  well  settled,  and  which 
has  been  tenaciously  adhered  to  except  in  a  comparatively  few  cases  and  in 
these  cases  all  of  which  it  would  seem  are  American,  it  has  been  held  that 
oral  words  imputing  to  a  woman  want  of  chastity  are  actionable  without  proof 
of  special  damage  because  they  tend  to  exclude  her  from  the  society  of 
respectable  people  and  to  prevent  her  from  forming  an  advantageous  con- 
nection in  life.4 


Maryland.  —  Hemming  v.  Elliott,  66  Md. 
197  wherein  the  common-law  rule  is  stated 
obiter  by  Alvey,  C.  J.;  Shafer  v.  Ahalt,  48  Md. 
171,  30  Am.  Rep.  456,  wherein  the  words  were 
spoken  of  a  married  woman;  Griffin  v.  Moore, 
43  Md.  246,  wherein  the  words  were  spoken  of 
a  married  woman;  Stanfield  v.  Beyer,  6  Har. 
&  J.  (Md.)  248,  which  case  was  decided  before 
the  enactment  of  Act  Md.  1838,  c.  114. 

Missouri.  —  Adams  v.  Hannon,  3  Mo.  222, 
wherein  the  words  charged,  if  anything,  not 
adultery  but  mere  fornication,  which  latter 
was  not  an  offense. 

Montana.  — See  Ledlie  v.  Wallen,  17  Mont. 
150,  in  which  case  the  words  were  spoken,  it 
would  seem,  before  the  enactment  of  Civ.  Code 
Mont.  1895,  §  33,  making  a  charge  of  want  of 
chastity  actionable,  and  Penal  Code  Mont., 
§  457,  making  fornication  an  offense. 

New  Hampshire.  —  Woodbury  v.  Thompson, 
3  N.  H.  194,  decided  under  a  statute  which  did 
not  make  the  act  imputed  to  the  plaintiff  an 
offense. 

New  York.  —  Bassell  v.  Elmore,  48  N.  Y. 
561;  Wilson  v.  Goit,  17  N.  Y.  442;  Terwilliger 
v.  Wands,  17  N.  Y.  54,  72  Am.  Dec.  420;  Petti- 
bone  v.  Simpson,  66  Barb.  (N.  Y.)  492;  Bassil 
v.  Elmore,  65  Barb.  (N.  Y.)  627,  48  N.  Y.  561; 
Bradt  v.  Towsley,  13  Wend.  (N.  Y.)  253; 
Brooker  v.  Coffin,  5  Johns.  (N.  Y.)  188,  4  Am. 
Dec.  337-  Buys  v.  Gillespie,  2  Johns.  (N.  Y.) 
115,  3  Am.  Dec.  404;  Moody  v.  Baker,  5  Cow. 
(M.  Y.)  351;  Beach  v.  Ranney,  2  Hill  (N.  Y.) 
309;  Keenholts  v.  Becker,  3  Den.  (N.  Y.)  346. 
See  also  Williams  v.  Holdredge,  22  Barb.  (N. 
Y.)  396,  per  Mason,  J.;  Fuller  v.  Fenner,  16 
Barb.  (N.  Y.)  333,  in  which  case  special  dam- 
ages were  alleged;  Olmsted  v.  Brown,  12  Barb. 
(N.  Y.)  657. 

South  Carolina.  —  Boyd  v.  Brent,  3  Brev.  (S. 
Car.)  241. 

Texas.  —  McQueen  v.  Fulgham,  27  Tex.  463; 
Ross  v.  Fitch,  58  Tex.  148.  See  also  Linney 
v.  Maton,  13  Tex.  449.  Compare.Ze.Wtt  v.  Jen- 
nings, 61  Tex.  458. 

Vermont.  —  Underhill  v.  Welton,  32  Vt.  40, 
holding  that  oral  words  spoken  of  an  un- 
married woman  are  not  actionable. 

Virginia.  —  Moseley  v.  Moss,  6  Grait.  (Va.) 
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534,  wherein  the  common-law  rule  is  stated  by 
Baldwin, J  ,  obiter. 

Charging  Woman  with  Having  Bastard  — 
Liability  to  Corporal  Punishment.  —  To  say  of  a 
woman  that  she  has  a  bastard  has  been  held 
to  be  actionable.  Ford  v.  Fletcher,  Freem.  K. 
B.  275,  from  which  case  it  would  seem  that 
these  words  are  actionable  where  the  woman 
is  liable  to  corporal  punishment.  See  also 
Hick's  Case,  Freem.  K.  B.  80. 

1.  Oral  Charge  that  Woman  Is  a  Common  Pros- 
titute Not  Actionable.  —  Brooker  v.  Coffin,  5 
Johns.  (N.  Y.)  188,  4  Am.  Dec.  337. 

2.  Effect  of  Statute  Making  Adultery  Ground  for 
Divorce.  —  Buys  v.  Gillespie,  2  Johns.  (N.  Y.) 
ng,  3  Am.  Dec.  404. 

3.  Criticism  of  Doctrine  that  Oral  Words  Imput- 
ing Want  of  Chastity  Are  Not  Actionable.  —  Jones 
v.  Heme,  2  Wils.  C.  PI.  87,  per  Willes,  C.  J.; 
Reitan  v.  Goebel,  33  Minn.  151. 

4.  In  Iowa  it  has  been  declared  that  oral 
words  imputing  want  of  chastity  to  a  woman 
are  actionable,  not  because  they  charge  a  pun- 
ishable offense,  but  because  the  tendency  of 
the  words  is  to  exclude  her  from  society. 
Truman  v.  Taylor,  4  Iowa  424.  See  also  Cox 
v.  Bunker,  I  Morr.  (Iowa)  269;  Abrams  v. 
Foshee,  3  Iowa  274,  66  Am.  Dec.  77.  But  each 
of  these  cases  was  decided  after  the  enactment 
of  a  statute  making  fornication  and  adultery 
punishable  by  fine  and  imprisonment,  and 
therefore  they  are  not  10  be  regarded  as 
authority  against  the  common-law  rule. 

In  Louisiana  oral  words  imputing  want  of 
chastity  to  a  woman  are  actionable.  Williams 
v.  McManus,  38  La.  Ann.  161,  58  Am.  Rep. 
171.  See  also  Lester  v.  Corley,  45  La.  Ann. 
1006. 

In  New  Jersey  it  has  been  held  that  where  a 
single  woman  was  charged  with  being  preg- 
nant and  about  to  deliver  a  bastard  child,  she 
was  entitled  to  maintain  an  action,  although 
simple  fornication  was  not  an  indictable  offense, 
and  the  birth  of  the  bastard  was  necessary  to 
make  the  offense  complete;  the  court  taking 
the  broad  position  that  "  for  charging  an 
offense  for  which  the  laws  of  England  provide 
a  spiritual  punishment  only,  an  action  will  lie 
here."  Smith  v.  Minor,  1  N.  J.  L.  25.  In 
Volume  XVIII. 


What  Is  Libelous  : 


LIBEL  AND  SLANDER.     Actionable  Quality  of  Words. 


(2)  Statutory  Provisions  —  (a)  Statutes  Making  Adultery,  etc.,  Crimes. —  Under 
statutes  creating  the  offenses  of  adulter}',  fornication,  lasciviousness,  open  and 
gross  lewdness,  etc.,  it  is  held  that  oral  words  imputing  to  either  a  man  or 
woman  want  of  chastity  are  actionable  where  the  words  import  the  commis- 
sion of  one  or  more  of  such  statutory  offenses,  and  that  it  is  immaterial  that 
the  offense  is  punishable  by  fine  only.1 


this  state,  however,  such  words  are  now  re- 
garded as  actionable  because  they  charge  the 
commission  of  a  crime.  See  Cook  v.  Barkley, 
2  N.  J.  L.  [6q, 

In  Ohio  it  h  is  long  been  the  settled  law  that 
words  imptuing  to  a  woman  want  of  chastity 
are  in  themselves  actionable,  because  it  is  their 
immediate  and  direct  tendency  to  exclude  her 
from  society  and  to  bring  her  into  disgrace 
among  those  who  may  credit  the  charge  im- 
puted. Barnett  v.  Ward,  36  Ohio  St.  107,  38 
Am.  Rep.  561;  Duval  v.  Davey,  32  Ohio  St. 
604;  Fowler  v.  Chichester,  26  Ohio  St.  9;  Alpin 
v.  Morion,  21  Ohio  St.  536;  Reynolds  v.  Tucker, 
6  Ohio  Si.  516,  67  Am.  Dec.  353;  Wilson  v. 
Runyon,  Wright  (Ohio)  651;  Sexton  v.  Todd, 
Wright  (Ohio)  316;  Young  v.  Slemons,  Wright 
(Ohio)  124;  Stevens  v.  Handly,  Wright  (Ohio) 
121,  123.  See  also  Davis  v.  Brown,  27  Ohio 
St.  326;  Alfele  v.  Wright,  17  Ohio  St.  238,  93 
Am.  Dec.  615;  Heeney  v.  Kilbane,  59  Ohio  St. 
499;  Carter  v.  McDowell,  Wright  (Ohio)  100. 

1.  Imputing  Want  of  Chastity — Oral  Words 
Actionable  Where  Crime  Is  Charged — Connecticut. 
—  Page  v.  Merwin,  54  Conn.  426;  Barber  v. 
Barber,  33  Conn.  335;  Gillis  v.  Peck,  20  Conn. 
228;  Case  v.  Marks,  20  Conn.  248;  Flint  v. 
Clark,  13  Conn.  361;  Frishie  v.  Fowler,  2 
Conn.  707.  See  also  Treat  v.  Browning,  4 
Conn.  408,  10  Am.  Dec.  156. 

Iowa.  —  Bailey  v.  Bailey,  94  Iowa  598; 
Blocker  v.  Schoff,  83  Iowa  265;  Hanners  v. 
McClelland,  74  Iowa  318;  Perrine  v.  Winter, 
73  Iowa  645;  Marker  v  Dunn,  68  Iowa  720; 
Sheik  v.  Hobson,  64  Iowa  146;  Georgia  v. 
Kepford,  45  Iowa  48;  Sheehey  v.  Cokley,  43 
Iowa  183,  22  Am.  Rep.  236;  Bower  v.  Deideker, 
38  Iowa  418;  Hinkle  v.  Davenport,  38  Iowa 
355;  Havnes  v.  Ritchey,  30  Iowa  76,  6  Am. 
Rep.  642;  Clear  v.  Reasor,  29  Iowa  327 ;  Snedi- 
ker  v.  Poorbaugh,  29  Iowa  488;  Cleveland  v. 
Detweiler,  18  Iowa  299;  Beardsley  v.  Bridg- 
man,  17  Iowa  290;  Wilson  v.  Beighler,  4  Iowa 
427;  Truman  v.  Taylor,  4  Iowa  424;  Smith  v. 
Silence,  4  Iowa  321,  66  Am.  Dec.  137;  Abrams 
»/.  Foshee,  3  Iowa  274,  66  Am.  Dec.  77;  Dailey 
v.  Reynolds,  4  Greene  (Iowa)  354;  Cox  v. 
Bunker,  1  Morr.  (Iowa)  269. 

Kansas. — Steinbuchel  v.  Wright,  43  Kan. 
307;  Henicke  v.  Griffith,  29  Kan.  ;  16;  Swartzel 
v.  Dey,  3  Kan.  244. 

Maine.  —  Patterson  v.  Wilkinson,  55  Me.  42, 
92  Am.  Dec.  568:  Jellison  v.  Goodwin,  43  Me. 
2S7,  69  Am.  Dec.  62;  True  v.  Plumley,  36  Me. 
466,  wherein  the  words  were  spoken  of  a  mar- 
ried woman.  See  also  Estes  v.  Estes,  75  Me. 
478;  Harmon  v.  Karmon,  61  Me.  233;  Smith 
v.  Wyman,  16  Me.  13;  Ellis  v.  Buzzell,  60  Me. 
209,  11  Am.  Rep.  204;  Taylor  v.  Robinson,  29 
Me.  323. 

Massachusetts.  —  Lovejoy  v.  Whitcomb,  174 
Mass.  586;  Riddell  v.  Thayer,  127  Mass.  487; 
York  v.  Johnson,  116  Mass.  482;  Parkhurst  v. 
Ketchum,  6  Allen  (Mass.)  406,  83  Am.  Dec. 


639;  Kenney  v.  McLaughlin,  5  Gray  (Mass.)  3, 
66  Am.  Dec.  345;  Clark  v.  Munsell,  6  Met. 
(Mass.)  373;  Whiting  v.  Smith,  13  Pick.  (Mass.) 
364;  Miller  v.  Parish,  8  Pick.  (Mass.)  384; 
Shuie  v.  Barrett,  7  Pick.  (Mass.)  82.  See  also 
Sullivan  v.  O'Leary,  146  Mass.  322;  Marble  v. 
Chapin,  132  Mass.  225;  Adams  v.  Stone,  131 
Mass.  433;  Hastings  v.  Stetson,  126  Mass.  329, 
30  Am.  Rep.  683;  Peterson  v.  Morgan,  116 
Mass.  350;  Robbins  v.  Fletcher,  101  Mass.  115; 
Payson  v.  Macomber,  3  Allen  (Mass.)  69; 
SheffiU  v.  Van  Deusen,  15  Gray  (Mass.)  485, 
77  Am.  Dec.  377;  Doherty  v.  Brown,  10 
Gray  (Mass.)  250;  Collins  v.  Stephenson,  8  Gray 
(Mass.)  438;  Golderman  v.  Stearns,  7  Gray 
(Mass.)  181;  Baldwin  v.  Soule,  6  Gray  (Mass.) 
321;  Brickett  v.  Davis,  21  Pick.  (Mass.)  404; 
Bod  well  v.  Swan,  3  Pick.  (Mass.)  376;  Alderman 
v.  French,  I  Pick.  (Mass.)  I,  11  Am.  Dec.  114; 
Snell  v.  Snow,  13  Met.  (Mass.)  278,  46  Am. 
Dec.  730. 

Minnesota.  —  Reitan  v.  Goebel,  33  Minn.  151; 
Blakeman  v.  Blakeman,  31  Minn.  396:  Stroe- 
bel  v.  Whitney,  31  Minn.  384.  See  also  Shull 
v.  Raymond,  23  Minn.  66. 

Nebraska.  —  Barr  v.  Birkner,  44  Neb.  197; 
Hendrickson  v.  Sullivan,  28  Neb.  329.  See 
also  Case  v.  Case,  45  Neb.  493;  Brooks  v. 
Dutcher,  22  Neb.  644.  See  further  Herzog  v. 
Campbell,  47  Neb.  370,  which  was  an  action 
of  slander  brought  by  a  single  woman,  the 
charge  being  that  she  had  committed  incest. 

New  Hampshire.  —  Noyes  v.  Hall,  62  N.  H. 
594;  Pallet  v.  Sargent,  36  N.  H.  496;  Symonds 
v.  Carter,  32  N.  H.  458;  Edgerlev  v.  Swain,  32 
N.  H.  478;  Sturtevanl  v.  Root,  27  N.  H.  69; 
Mason  v.  Mason,  4  N.  H.  110,  wherein  a 
woman  was  charged  orally  with  incest.  See 
also  Knight  v.  Foster,  39  N.  H.  576;  Dame  v. 
Kenney,  25  N.  H.  318;  Seriter  v.  Carr,  15  N. 
H.  351. 

New  Jersey.  —  See  Cook  v.  Barkley,  2  N.  J. 
L.  169. 

Oregon.  —  Davis  v.  Sladden,  17  Oregon  259. 
Pennsylvania.  —  McLenuhan  v.  Andrews,  135 
Pa.  St.  383;  Klumph  v.  Dunn,  66  Pa.  St.  141, 
5  Am.  Rep.  355;  Elliott  v.  Boyles,  31  Pa.  St. 
65;  Vanderlip  v.  Roe,  23  Pa.  St.  82;  Rhoads  v. 
Anderson,  (Pa.  1888)  13  Atl.  Rep.  823;  Brown 
v.  Lamberton,  2  Binn,  (Pa.)  34;  Evans  v.  Tib- 
bins,  2  Grant  Cas.  (Pa.) 451 ;  Long  v.  Fleming, 
2  Miles  fPa.)  104;  Walton  v.  Singleton,  7  S.  <£. 
R.  (Pa.)  449;  Beirer  v.  Bushfield,  I  Watts  (Pa.) 
23.  See  also  McCue  v.  Ferguson,  73  Pa.  St. 
333;  Fitzgerald  v.  Stewart,  53  Pa.  St.  343; 
Conroe  r.  Conroe,  47  Pa.  St.  198;  Hartranft  v. 
Hesser,  34  Pa.  St.  117;  Burford  v.  Wibie,  32 
Pa.  St.  95;  Maxwell  v.  Allison,  n  S.  &  R. 
(Pa.)  343;  McConnell  v.  McCoy,  7  S.  &  R. 
(Pa.)  223;  Ikirker  v.  Orr,  10  Waits  (Pa.)  245; 
Smith  v.  Buckecker,  4  Rawle  (Pa.)  295.  See 
further  Tibbs  v.  Brown,  2  Grant  Cas.  (Pa.)  39. 

Rhode  Island.  —  Kelley  v.  Flaherty,  16  R.  I. 
234,  27  Am.  St.  Rep.  739.    See  also  Richmond 
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(b)  Statutes  Expressly  Giving  Right  of  Action  for  Oral  Words.  —  In  many  states  it  has 
been  expressly  provided  by  statute  that  oral  words  imputing  adultery,  fornica- 
tion or  whoredom  to  a  woman  shall  be  actionable  without  proof  of  special  dam  • 
acre'1  and  in  some  states  statutes  have  been  enacted  which  give  both  men  and 


v.  Loeb,  19  R.  I.  120;  Rice  v.  Cottrel,  5  R.  I. 
34.0. 

Texas.  —  Zeliff  v.  Jennings,  61  Tex.  458. 
Compare  Ross  v.  Fitch,  58  Tex.  148. 

Vermont.  —  Sheridan  v.  Sheridan,  58  Vt. 
504-  Rea  v.  Harrington,  58  Vt.  181,  56  Am. 
Rep.  561;  Merritt  v.  Dearth,  48  Vl.  65;  Bridg- 
min  v.  Hopkins,  34  Vt.  532;  Dickey  v.  Andros, 
32  Vt.  55;  Underhill  v.  Welton,  32  Vt.  40; 
Holton  v.  Muzzy,  30  Vt.  365-  See  also  Car- 
penter v.  Willey,  65  Vt.  168;  Hoar  v.  Ward, 
47  Vt.  657;  Ryan  v.  Madden,  12  Vt.  51. 

Virginia.  —  Blackwell  v.  Landreth,  go  Va. 
748.  See  also  Cave  v.  Shelor,  2  Munf.  (Va.) 
193. 

Wisconsin.  —  Brueshaber  v.  Herding,  78 
Wis.  498;  Guth  v.  Lubach,  73  Wis.  131;  Klewin 
v.  Bauman,  53  Wis.  244;  Dufresne  r.  Weise, 
46  Wis.  290:  Gibson  v.  Gibson,  43  Wis.  23,  28 
Am.  Rep.  527;  Maver  v.  Schleichter,  29  Wis. 
646;  Ranger  v.  Goodrich,  17  Wis.  78;  Bena- 
way  v.  Conyne,  3  Pin.  (Wis.)  196.    See  also 

B  v.  I  ,  22  Wis.  372,  94  Am.  Dec.  604. 

See  further  Clute  v.  Clute,  101  Wis.  137- 

In  Maryland,  however,  it  has  been  held  that, 
where  adultery  is  a  crime  punishable  by  a 
fine  only,  oral  words  imputing  this  offense  are 
not  actions bleper  se.  Shafer  v.  Ahalt,  48  Md. 
171,  30  Am.  Rep.  456,  wherein  the  words  were 
spoken  of  a  married  woman;  Wagaman  v. 
Byers,  17  Md.  183,  wherein  the  words  were 
spoken  of  a  man. 

In  Georgia  it  has  been  held  that  oral  words 
impuling  to  a  female  want  of  chastity  are 
actionable  per  se  under  a  statute  making  it 
actionable  to  charge  one  with  being  guilty  of 
any  debasing  act.  Lewis  v.  Hudson,  44  Ga. 
568.  And  it  has  also  been  held  that  it  is 
actionable  to  charge  a  woman  with  living  in 
a  state  of  fornication,  because  such  words  im- 
pute the  commission  of  a  crime.  Richardson 
v.  Roberts,  23  Ga.  215.  See  further  Craven  v. 
Walker,  101  Ga.  845;  Pavlovski  v.  Thornton, 
89  Ga.  829;  Etchison  v.  Pergerson,  88  Ga.  620; 
Beggarly  v.  Craft,  31  Ga.  309,  76  Am.  Dec. 
687;  Pledger?/.  Hathcock,  1  Ga.  550. 

Statutes  Enacted  in  Time  of  Cromwell.  —  During 
the  time  of  the  English  Commonwealth  when 
fornication  and  adultery  were  made  crimes 
cognizable  by  the  civil  magistrate,  it  was  held 
that  an  oral  charge  that  a  woman  was  a  whore 
was  actionable.  But  after  the  Restoration 
such  ordinances  were  abrogated  and  the  for- 
mer decisions  revived.  See  Gardiner  v.  Par- 
ker, Hardres  107. 

1.  Statutes  Giving  Women  Right  of  Action  for 
Oral  Words  Imputing  Want  of  Chastity  —  Ala- 
bama. —  Downing  v.  Wilson,  36  Ala,  717; 
Smith  v.  Gaffard,  31  Ala.  45. 

Indiana.  — Campbell  v.  Irwin,  146  Ind.  681; 
Freeman  v.  Sanderson,  123  Ind.  264;  Binford 
v.  Young,  115  Ind.  174;  Funk  v.  Beverly,  112 
Ind.  190;  Buscher  v.  Scully,  107  Ind.  246; 
Hallovvell  v.  Gunlle,  82  Ind.  554;  Branstetter 
v.  Dorrough,  81  Ind.  527;  Knight  v.  Lee,  80 
Ind.  201;  Logan  v.  Logan,  77  Ind.  558;  Hutch- 
inson v.  Lewis,   75   Ind.   55;    Huddleson  v. 


Swope,  71  Ind.  430;  Emmerson  v.  Marvel,  55 
Ind.  265;   Sunman  v.  Brewin,  52  Ind.  140; 
Waugh  v.  Waugh,  47  Ind,  580;  Wilson  v.  Bar- 
neti,  45  Ind.  163;    Bennifield  v.  Hypres,  38 
Ind.  498;  Ward  v.  Colyhan,  30  Ind,  395;  Blick- 
enstaff  v.  Perrin,  27  Ind.  527;  Linck  v.  Kelley, 
25  Ind.  278,  87  Am.   Dec.  362;    Rodgers  v. 
Lacey,  23  Ind.  507;  Proctor  v.  Owens,  18  Ind. 
21,  81  Am.  Dec.  341;  Guard  v.  Risk,  11  Ind. 
156;  Rodebaugh  v.  Hollingsworth,  6  Ind.  339; 
Kelley  v.  Dillon,  5  Ind.  426;  Abshire  v.  Cline, 
3  Ind.  115;  Dodge  v.  Lacey,  2  Ind.  212;  Hib- 
ner  v.  Fleel  wood,  19  Ind.  App.  421;  Robertson 
v.  Hamilton,  16  Ind.  App.  328,  59  Am.  St.  Rep. 
319;    Peterson  v.  Murray,  13  Ind.  App.  420; 
Gray  v.  Elzroth,  10  Ind.  App.  587.  53  Am.  Si. 
Rep.  400;    Worlh  v.  Butler,  7  Blackf.  (Ind.) 
251;   Alcorn  v.  Hooker,  7  Blackf.  (Ind.)  58; 
Yea'tes  v.  Reed,  4  Blackf.  (Ind.)  463,  32  Am. 
Dec.  43;  Wilcox  v.  Webb,  1  Blackf.  (Ind.)  258; 
Shields  v.  Cunningham,  1  Blackf.  (Ind.)  86. 
See  also  Buckner  v.  Spaulding,  127  Ind.  229; 
Miller  v.  Cook,  124  Ind.  roi;  Acker  v.  McCul- 
louo-h,  50  Ind.  447;  Schurick  v.  Kollman,  50 
Ind°  336;  Jauch  v.  Jauch,  50  Ind.  135;  Kleizer 
v.  Symmes,  40  Ind.  562;  Lister  v.  McNeal,  12 
Ind    302;  Millison  ?■  Sutton,  1  Ind.  508;  Mc- 
Inlire  v.  Young,  6  Blackf.  (Ind.)  496,  39  Am. 
Dec.  443;  McCabe  v.  Platier,  6  Blackf.  (Ind.) 
405;  Ricket  v.  Stanley,  6  Blackf.  (Ind.)  169; 
Throgmorton  v.  Davis,  4  Blackf.  (Ind.)  174; 
Stout  v.  Wood,  1  Blackf.  (Ind.)  71. 

Maryland.  —  Hemming  v.  Elliott,  66  Md. 
197;  Peterson  v.  Sentman,  37  Md.  140,  11  Am. 
Rep.  534;  Shilling  v.  Carson,  27  Md.  175,  92 
Am.  Dec.  632;  Terry  z.  Bright,  4  Md.  43°- 
.  Michigan.  —  Lorangerz/.  Loranger,  115  Mich. 
681;  Fowler  v.  Fowler,  113  Mich.  575;  New- 
man v.  Stein,  75  Mich.  402,  13  Am.  St.  Rep. 
447;  Proctor  v.  Houghtaling,  37  Mich.  41; 
Burt  v.  McBain,  29  Mich.  260;  Leonard  v. 
Pope,  27  Mich.  145. 

New  York.  —  Hemmens  v.  Nelson,  138  N. 
Y  517-  Hatfield  v.  Lasher,  81  N.  Y.  246;  Dis- 
tin  v.  Rose,  69  N.  Y.  122,  7  Hun  (N.  Y.)  83; 
Wendt  v.  Craig,  (Supm.  Ct.  Gen.  T.)  45  N.  Y. 
St.  Rep.  23;  Courtney  v.  Mannheim,  (Brook- 
lyn City  Cl.  Gen.  T.)  39  N.  Y.  St.  Rep.  125; 
Ronnie  v.  R>der,  (Brooklyn  City  Ct.  Gen.  T.) 
28  N.  Y.  St.  Rep.  141;  Mason  v.  Stratton, 
(Supm.  Ct.  Gen.  T.)  17  N.  Y.  St.  Rep.  302; 
Cook  v.  Rief,  52  N.  Y.  Super.  Ct.  302.  See 
also  Cummings  v.  Line,  138  N.  Y.  675,  53  N. 
Y.  St.  Rep.  9^3,  (Supm.  Ct.  Gen.  T.)  45  N.  Y. 
St.  Rep.  56;  Lanpherr.  Clark,  77  Hun  (N.  Y.) 
506;  Enos  v.  Enos,  (Ct.  App.)  48  N.  Y.  St.  Rep. 
392,  58  Hun  (N.  Y.)  45;  Crate  v.  Decora, 
(Supm.  Ct.  Gen.  T.)  39  N.  Y.  St.  Rep.  717. 
See  further  Giaves  v.  Gilchrist,  (Supm.  Ct. 
Gen.  T.)  29  N.  Y.  St.  Rep.  638;  Upton  v. 
Upton,  51  Hun  (N.  Y.)  184. 

North  Carolina.  —  Bow  den  v.  Bailes,  101  N. 
Car.  612;  Sowers  v.  Sowers,  87  N.  Car.  303; 
Sharpe  v.  Stephenson,  12  Ired.  L.  (34  N.  Car.) 
348-  Snow  v.  Witcher,  9  Ired.  L.  (31  N.  Car.) 
346;  McBrayer  v.  Hill,  4  I«d.  L.  (26  N. 
Car.)  136;  Watts  v.  Greenlee,  2  Dev.  L.  (13 
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women  a  right  of  action  for  oral  words  imputing  a  want  of  chastity.1 

(c)  Statutes  Making  Oral  Imputations  Criminal.  —  III  some  states  by  statute  it  is  made 
a  misdemeanor  orally  to  charge  or  accuse  any  female  of  incest,  fornication, 
adultery,  or  whoredom.2 

(3)  Actions  to  Recover  Special  Damages.  —  It  is  well  settled  that  even  in 
jurisdictions  in  which  oral  words  imputing  to  another  want  of  chastity  are  not 
actionable  without  proof  of  special  damage,  an  action  lies  to  recover  special 
damages  which  have  been  the  natural,  immediate,  and  legal  consequence  of 
oral  words  imputing  to  another  want  of  chastity,  and  it  is  immaterial  in  such 
cases  whether  the  words  were  spoken  of  a  man  or  a  woman.3 


N.  Car.)  115;  Lucas  v.  Nichols,  7  Jones  L.  (52 
N.  Car.)  32.  See  also  Harper  z.  Pinkston, 
112  N.  Car.  293;  Nissen  v.  Cramer,  104  N.  Car. 
574;  McDougald  v.  Coward,  95  N.  Car.  368; 
VVatters  v.  Smoot,  11  Ired.  L.  (33  N.  Car.)  315; 
Adcock  v.  Marsh,  8  Ired.  L.  (30  N.  Car.) 
360;  Pitts  v.  Pace,  7  Jones  L.  (52  N.  Car.)  558; 
Hampton  v.  Wilson,  4  Dev.  L.  (15  N.  Car.) 
468;  Watts  v.  Greenlee,  1  Dev.  L.  (12  N.  Car.) 
210. 

South  Carolina.  —  Freeman  z.  Price,  2  Bailey 
L.  (S.  Car.)  115.  See  also  Zimmerman  v.  Mc- 
Makin,  22S.  Car.  372,53  Am.  Rep.  720;  Finch 
v.  Finch,  21  S.  Car.  342;  Anonymous,  1  Hill 
L.  (S.  Car.)  251;  Smith  v.  Hamilton,  10  Rich. 
L.  (S.  Car.)  44. 

Washington. — Stewart  v.  Major,  17  Wash. 
238. 

Incontinency  Defined  —  North  Carolina  Statute. 

—  Incontinency  means  want  of  restraint  in  re- 
gard to  sexual  indulgence,  and  imports,  ac- 
cording to  the  statute,  definite,  illicit  sexual 
intercourse.  Lucas  v.  Nichols,  7  Jones  L.  (52 
N.  Car.)  32. 

1.  Statutes  Giving  Both  Men  and  Women  Right 
of  Action  for  Oral  Words  Imputing  Want  of  Chas- 
tity—  California.  —  Preston  v.  Frey,  91  Cal. 
107;  Hitchcock  7\  Caruthers,  82  Cal.  523;  Ses- 
ler  v.  Montgomery,  78  Cal.  486,  12  Am.  St. 
Rep.  76;  Kedrolivansky  v.  Niebpum,  70  Cal. 
216;  McKinney  v.  Roberts,  68  Cal.  192;  Nide- 
ver  v.  Hall,  67  Cal.  79;  Pink  v.  Catanich,  51 
Cal.  420. 

Illinois.  —  Dexter  v.  Harrison,  146  111.  169; 
Ransom  v.  McCurley,  140  111.  626;  Frank  v. 
Kaminsky,  109  III.  26;  Schmisseur  v.  Kreilich, 
92  111.  347;  Barnes  v.  Hamon,  71  111.  609; 
Thomas  v.  Fischer,  71  111.  576;  Peltier  v.  Mict, 
50  111  511;  Baker  v.  Young,  44  III.  42,  92  Am. 
Dec.  149;  Elam  v.  Badger,  23  111.  498;  Roby 
v.  Murphy,  27  III.  App.  394;  Hosley  v.  Brooks, 
20  111.  115,  71  Am.  Dec.  252;  Spencer  v.  Mc- 
Masters,  16  111.  405;  Hatch  v.  Potter,  7  111. 
725,  43  Am.  Dec.  88;  Regnier  v.  Cabol,  7  111. 
34;  Koch  v.  Heideman,  16  III.  App.  478.  See 
also  Stowell  v.  Beagle,  79  111.  525,  57  111.  97; 
Sword  v.  Martin,  23  111.  App.  304.  In  the  fore- 
going cases  the  words  were  spoken  of  women. 
See  also  Beasley  v.  Meigs,  16  111.  139,  wherein 
the  plaintiff  was  a  man. 

Kentucky.  —  Adams  v.  Rankin,  1  Duv.  (Ky.) 
58;  Taylor  v.  Moran,  4  Met.  (Ky.)  127;  Ross 
v.  Ross,  5  B.  Mon.  (Ky.)  20;  Williams  v.  Green- 
wade,  3  Dana(Ky.)432;  Smalley  v.  Anderson,  4 
T.  B.  Man.  (Ky.)  367,  2  T.  B.  Mon.  (Ky.)  56,  15 
Am.  Dec.  121;  Calloway?;.  Middleton,  2  A.  K. 
M  irsh.  (Ky  )  372,  12  Am.  Dec.  409;  Matthews 
v.  Davis,  4  Bibb  (Ky.)  173.  See  also  Craig  v. 
Pyles,  101  Ky.  593.    In  the  foregoing  cases 

936 


the  words  were  spoken  of  women.  See  further 
McGee  v.  Sodusky,  5  J.  J.  Marsh.  (K  v.)  185,  20 
Am.  Dec.  251;  Morris  v.  Barkley,  1  Lilt.  (Ky.) 
64,  wherein  the  words  were  spoken  of  a 
man. 

Missouri.  —  Act  Jan.  14,  1835;  Christal  v. 
Craig,  80  Mo.  367;  Elfrank  v.  Seiler,  54  Mo. 
134;  Nelson  v.  Wallace,  48  Mo.  App.  193;  Hud- 
son v.  Garner.  22  Mo.  423;  Stieber  v.  Wensel, 
19  Mo.  513;  Moberly  v.  Preston.  8  Mo.  462. 
See  also  Michael  v.  Matheis,  77  Mo.  App.  556; 
Walker  v.  Hoeffner,  54  Mo.  App.  554,  51  Mo.' 
App.  46.  See  further  Adams  v.  Hannon,  3 
Mo.  222,  which  arose  before  the  enactment  of 
the  statute.  In  the  foregoing  cases  the  words 
were  spoken  of  women.  See  further  Birch  v. 
Benton,  26  Mo.  153,  which  was  an  action 
brought  by  a  man. 

Montana.  — See  Civ.  Code  Mont.  1895,  §  33; 
Ledlie  v.  Wallen,  17  Mont.  150,  in  which  case,' 
however,  the  words  were  spoken  before  the 
enactment  of  the  statute. 

Tennessee. —  Hackett  v.  Brown,  2  Heisk. 
(Tenn.)  264.  See  also  Roberts  v.  Lamb,  93 
Tenn.  343. 

2.  Statutes  Making  Oral  Words  Impugning 
Female  Chastity  Criminal.  —  Ste  the  statutes  of 

the  various  states,  and  the  following  cases: 
State  v  Forrester,  63  Mo.  App.  530;  State  v. 
Matheis,  44  Mo.  App.  294;  State  v.  Mills,  116 
N  Car.  105 1 ;  State  v.  Haddock,  109  N.  Car. 
873;  State  v.  Morris,  109  N.  Car.  820;  State  v. 
Grigg,  104  N.  Car.  882;  State  v.  Hinson,  103 
N.  Car.  374;  State  v.  Brown,  100  N.  Car.  519; 
State  v-  Moody,  98  N.  Car.  671;  State  v. 
Edens,  95  N.  Car.  693,  59  Am.  Rep.  294;  Slate 
v.  Davis,  92  N.  Car.  764;  State  v.  Mcintosh, 
92  N.  Car.  794;  State  v.  Aldridge,  86  N.  Car. 
680;  State  v.  McDaniel,  84  N.  Car.  S03. 

3.  Oral  Words  Imputing  Want  of  Chastity  to 
Woman  as  Basis  for  F.ecovery  of  Special  Damages 
—  England.  —  Moore  v.  Meagher,  1  Taunt.  39; 
Allsopp  v.  Allsopp,  2  L.  T.  N.  S.  290. 

Maryland.  —  Shafer  v.  Ahalt,  48  Md.  171,  30 
Am.  Rep.  456. 

New  Hampshire.  —  Woodbury  v.  Thompson, 
3  N.  H.  194. 

New  York.  —  Bassell  v.  Elmore.  48  N.  Y. 
561;  Wilson  7:  Goit,  17  N.  Y.  442;  Peitibone 
v.  Simpson,  66  Barb.  (N.  Y.)  492;  Fuller  v. 
Fenner,  16  Barb.  (N.  YO333;  Moody  v.  Baker, 
5  Cow.(N.  Y.)35i;  Williams  v.  Hill,  19  Wer.d. 
(N.  Y.)  305;  Bradt  v.  Towslev,  13  Wend.  (N. 
Y.)  253;  Olmsted  v.  Miller,  1  Wend.  (N.  Y.) 
506. 

Texas.  —  Ross  v.  Fitch,  58  Tex.  148;  Mc- 
Queen v.  Fulgham,  27  Tex.  463;  Linney  v. 
Maton,  13  Tex.  449. 

Vermont.  —  Underbill  v.  Welton,  32  Vt.  40. 
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c.  In  What  Words  Actionable  Charge  May  Be  Made  —  (i)  In  Gen- 
eral:  — insinuations  and  Ambiguous  Words.  —  Charges  of  unchaste  conduct  which  are 
not  made  in  plain  words,  but  by  indirection  or  insinuation  or  in  words  which 
are  ambiguous,  are  nevertheless  actionable  when  they  are  intended  to  convey 
and  do  convey  to  the  minds  of  the  persons  to  whom  they  are  addressed  the 
meaning  that  'the  person  spoken  of  is  unchaste  or  has  committed  fornication 
or  adultery.1 

Plain  and  Natural  Import  of  Words  —  Understanding  of  Hearers.  —  1  he  words  must  be 
taken  in  their  plain  and  natural  import,  and  must  be  understood  by  the  court 
and  jury  according  to  the  sense  in  which  they  appear  to  have  been  used  and 
the  ideas  which  they  \yere  adapted  to  convey  to  those  to  whom  they  were 
addressed.3 

Consideration  of  Entire  Conversation  or  Writing  and  Extraneous  Circumstances.  —  1  he  words, 

as  in  other  actions  for  libel  and  slander,  must  be  construed  by  taking  into  con- 
sideration the  entire  conversation  or  writing  and  the  surrounding  circumstances 
and  subject-matter  with  reference  to  which  the  words  were  used.3 

(2)  As  Respects  Particular  Imputations  —  (a)  Imputations  upon  Women  —  Use  of 
Words  "  Whore,"  "Prostitute,"  "Strumpet,"  etc.  —  The  word  "  whore,"  when  used  in 
its  ordinary  sense,  has,  of  course,  but  one  meaning,  and  therefore  to  say  of  a 
woman  that  she  is  a  whore  is  actionable  where  the  words  are  not  used  in  con- 
nection with  other  words  or  spoken  with  reference  to  extraneous  circumstances 


Oral  Words  Imputing  Want  of  Chastity  to  Men 
as  Basis  for  Recovery  of  Special  Damages.  —  H  arl- 
ley  v.  Herring,  8  T.  R.  130;  Terwilliger  v. 
Wands,  17  N.  Y.  54,  72  Am.  Dec.  420. 

Action  by  Husband  to  Recover  Special  Damages 
for  Words  Spoken  of  Wife.  —  See  Wilson  v.  Goit, 
17  N.  Y.  442,  in  which  case,  however,  the 
plaintiff  did  not  recover  because  he  did  not 
show  such  special  damage  as  the  law  contem- 
plates. 

As  to  the  Nature  of  the  Special  Damages  that 
Are  Recoverable,  see  the  above  cited  cases,  and 
also  infra,  this  title,  XII.  4.  Special  Damages. 

1.  Insinuations  and  Ambiguous  Words  —  Cali- 
fornia. —  Kedrolivansky  v.  Niebaum,  70  Cal. 
216. 

Georgia.  —  Lewis  v.  Hudson,  44  Ga.  568. 
Illinois.  —  Koch  v.  Heideman,  16  III.  App. 
478. 

Indiana.  —  Btischer  v.  Scully,  107  Ind.  246; 
Seller  v.  Jenkins,  97  Ind.  430;  Branstetter  v. 
Dorrough,  81  Ind.  527;  Huddleson  v.  Swope, 
71  Ind.  430;  Waugh  v.  Waugh,  47  Ind.  580; 
Wilson  v.  Barnett,  45  Ind.  163:  Hotchkiss  v. 
Olmstead,  37  Ind.  74;  Keesling  v.  McCall,  36 
Ind.  321;  O'Conner  v.  O'Conner,  24  Ind.  218; 
Harrison  v.  Findley,  23  Ind.  265,  85  Am.  Dec. 
456;  Proctor  v.  Owens,  18  Ind.  21.  81  Am. 
Dec.  341;  Drummond  v.  Leslie,  5  Blackf. 
(Ind.)  4S3. 

Minnesota.  —  Stroebel  v.  Whitney,  31  Minn. 
384. 

New  Hampshire.  —  Sturtevant  v.  Root,  27 
N.  H.  69. 

Pennsylvania.  —  Vanderlip  v.  Roe,  23  Pa. 
St.  82;  Walton  v.  Singleton,  7  S.  &  R.  (Pa  ) 
449;  Evans  v.  Tibbins,  2  Grant  Cas.  (Pa.) 
451- 

Texas.  —  Zeliff  v.  Jennings,  61  Tex.  458. 
Vermont.  —  Holton  v.  Muzzy,  30  Vt.  365. 

2.  Plain  and  Natural  Import  of  Words  —  Un- 
derstanding of  Hearers  —  Idaho.  —  Douglas  v. 
Douglas,  (Idaho  1895)  38  Pac.  Rep.  934. 

Indiana.  —  Freeman  v.  Sanderson,  123  Ind. 
264;  Binford  v.  Young,   115  Ind.  174;  Bran- 
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stetter  v.  Dorrough,  81  Ind.  527;  Blickenstaff 
v.  Perrin,  27  Ind.  527;  Proctor  v.  Owens,  18 
Ind.  21,  81  Am.  Dec.  341;  Guard  v.  Risk,  n 
Ind.  156;  Abshire  v.  Cline,  3  Ind.  115;  Hibner 
:•.  Fleetwood,  19  Ind.  App.  421;  Worth  v.  But- 
ler, 7  Blackf.  (Ind.)  25T ;  Drummond  v.  Leslie. 
5  Blackf.  (Ind.)  453;  Shields  v.  Cunningham, 
1  Blackf.  (Ind.)  86. 

Iowa.  —  Truman  v.  Taylor,  4  Iowa  424. 

Massachusetts.  —  Lovejoy  v.  Whitcomb,  174 
Mass.  586;  Adams  v.  Stone,  131  Mass.  433; 
Riddell  v.  Thayer,  127  Mass.  487;  York  v. 
Johnson,  116  Mass.  482;  Snell  v.  Snow,  13  Met. 
(Mass.)  278,  46  Am.  Dec.  730. 

Minnesota.  —  Blakeman  v.  Blakeman,  31 
Minn.  396;  Stroebel  v.  Whitney,  31  Minn.  384; 
Shull  v.  Raymond,  23  Minn.  66. 

Nebraska.  —  Barr  v.  Birkner,  44  Neb.  197. 

New  Hampshire.  —  Sturtevant  v.  Root,  27  N. 
H.  69;  Mason  v.  Mason,  4  N.  H.  110. 

North  Carolina.  —  Sowers  v.  Sowers,  87  N. 
Car.  303;  McBrayer  v.  Hill,  4  Ired.  L.  (26  N. 
Car.)  136. 

Ohio.  —  Barnett  v.  Ward,  3(1  Ohio  St.  107,  38 
Am.  Rep.  561;  Haywood  v.  Foster,  16  Ohio 
88. 

Oregon.  —  Davis  v.  Sladden,  17  Oregon  259. 

Pennsylvania.  —  McLenahan  v.  Andrews,  135 
Pa.  St.  '383;  Vanderlip  v.  Roe,  23  Pa.  St.  82; 
Walton  v.  Singleton,  7  S.  &  R.  (Pa.)  449; 
Brown  v.  Lamberton,  2  Binn.  (Pa.)  34:  Evans 
v.  Tibbins,  2  Grant  Cas.  (Pa.)  451. 

Texas.  —  Zeliff  v.  Jennings,  61  Tex.  458. 

Vermont.  —  Wilcox  v.  Moon,  61  Vt.  484; 
Holton  v.  Muzzy,  30  Vt.  365. 

Washington.  —  Stewart  v.  Major,  17  Wash. 
238. 

3.  Consideration  of  Entire  Conversation  or  Writ- 
ing and  Extraneous  Circumstances.  —  Douglas  v. 
Douglas,  (Idaho  1895)38  Pac.  Rep.  934;  Love- 
jov  v.  Whitcomb,  174  Mass.  586;  Riddell  v. 
Thayer,  127  Mass.  487;  Newman  v.  Stein, 
75  Mich.  402,  13  Am.  St.  Rep.  447;  Evans  v. 
Tibbins,  2  Grant  Cas.  (Pa.)  451;  Stewart  v. 
Major,  17  Wash.  238. 
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which  qualify  the  charge;'  and  synonyms  of  the  word  "  whore  "  or  words 
of  equivalent  import  have  the  same  actionable  quality  as  that  word.2 

The  Word  "  Bitch,"  although  a  very  gross  and  ruffianly  expression  when  applied 
to  a  woman,  in  its  common  acceptation  does  not  imply  whoredom  in  any  of 
its  forms,  and  therefore  where  a  woman  is  so  called  the  words  are  not  action- 

South  Carolina.  —  Zimmerman  v.  McMakin, 
22  S.  Car.  372,  53  Am.  Rep.  720;  Finch  v. 
Finch,  21  S.  Car.  342, 

Vermont,  —  Underhill  v.  Welton.  32  Vt.  40. 
See  also  Carpenter  v.  Willey,  65  Vt.  168. 

Washington. — Stewart  v.  Major,  17  Wash. 
238. 

Wisconsin.  —  Mayer  v.  Schleichter,  29  Wis. 
646;  Rangers.  Goodrich,  17  Wis.  78. 

Canada.  —  Martindale  v  Murphy,  2  N. 
Bruns.  85. 

Various  Uses  of  Word  "  Whore  »  and  Its  Deriva- 
tives—  As  Noun  and  Verb.-  The  word  may 
be  used  not  only  as  a  noun  as  in  the  cases 
above  cited,  but  also  as  a  verb,  in  an  action- 
able sense,  as  where  the  words  were,  "  Ye  go 
to  church  and  whore  with  the  priests."  Stie- 
ber  v.  Wensel,  19  Mo.  513.  See  also  Pledger 
v.  Hathcock,  1  Ga.  550,  vherein  the  words 
were:  "  Hive  you  heard  of  Matilda  Rheedy 
and  Micajah  C.  Martin  whoring  of  it?" 

Likewise  the  Adjectives  "Whoring"  and 
"  Whorish"  applied  to  a  woman  are  action- 
able. Elfrank  v.  Seiler,  54  Mo.  134,  wherein 
the  words  were:  "  Elfranks!  that  mean 
people,  whoring  folks;  "  Freeman  v.  Sander- 
son, 123  Ind.  264,  wherein  it  was  held  that  it 
is  actionable  to  call  a  woman  a  whoring  slut 
See  further  the  following  cases,  wherein  it  was 
held  that  it  is  actionable  to  call  a  woman  a 
whoring  bitch:  Duval  v.  Davey,  32  Ohio  St. 
604;  Zimmerman  v.  McMakin,  22  S.  Car.  372, 
53  Am.  Rep.  720.  Likewise  see  Case  v.  Case, 
45  Neb.  493,  wherein  the  plainiiff  was  charged 
with  "  going  on  a  whoring  scrape." 

Fornication  and  Not  Adultery  Charged  by  Word 
"Whore."  —  To  say  of  a  woman  that  shs  is  a 
whore  cannot  be  deemed  to  impute  to  her  the 
commission  of  adultery  or  anything  more  than 
fornication  where  there  is  no  inducement  or 
prefaiory  averment.  Kelley  v.  Flaherty,  16 
R.  I.  234,  27  Am.  St.  Rep.  739- 

Innuendo  Unnecessary  Where  Word  "  Whore  " 
Is  Used.  —  Hudson  v.  Garner,  22  Mo.  423. 

That  Plaintiff  Is  No  Better  than  a  Whore.  —  To 
say  that  a  named  woman  is  a  whore  and  that 
the  plaintiff,  a  married  woman,  is  no  better 
than  such  whore,  is  actionable.  Roe  v.  Chit- 
wood,  36  Ark.  210. 

"  As  Big  Whores  as  Walk  the  Streets  of  Chi- 
cago."—In  Snediker  v.  Foorbaugh,  29  Iowa 
488,  it  was  held  that  the  following  words 
spoken  of  the  plaintiff  were  actionable  per  se: 
"  You  and  your  sister  are  as  big  whores  as 
walk  the  streets  of  Chicago." 

2.  Synonyms  of  Word  "Whore"  Actionable. 
—  Ii  has  been  held  that  the  following  words 
applied  to  woman  are  actionable/''-  se: 

Concubine.  —  See  Reynolds  v.  Tucker,  6  Ohio 
St.  516,  67  Am.  Dec.  353. 

Prostitute.  —  Doherty  v.  Brown,  10  Gray 
(Mass.)  250;  Enos  v.  Enos,  (Ct.  App.)  48  N.  Y. 
St.  Rep.  392,  58  Hun  (N.  Y.)45;  Davis  v.  Slad- 
den,  17  Oregon  259;  Klewin  v.  Bauman,  53 
Wis.  244. 

St>  umpet.  —  Martindale    v.   Murphy,  2  N. 
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bama.—  Scott  v.  McKinnish,  15  Ala  662. 

Arkansas.  —  Roe  v.  Chitivood,  36  Ark.  210. 

Georgia.  —  Pledger  v.  Hathcock,  I  Ga.  550. 

Illinois.  —  Frame  v.  Kaminsky,  109  111.  26; 
Schmisseur  v.  Kreilich,  92  111.  347;  Thomas  v. 
Fischer,  71  111.  57b;  Hosley  v.  Brooks,  20  111. 
115,  71  Am.  Dec.  252;  Spencers.  McMasters, 
16  111.  405. 

Indiana.  —  Hutchinson  v.  Lewis,  75  Ind.  55; 
Sunman  v.  Brswin,  52  Ind.  140;  Ward  v. 
Colyhan,  30  Ind.  395;  Rodgers  v.  Lacey,  23 
Ind.  507;  Kelley  v.  Dillon,  5  Ind.  426;  Peter- 
son v.  Murray,  13  Ind.  App.  420;  Alcorn  v. 
Hooker,  7  Blackf.  (Ind.)  58.  See  also  Jauch 
v.  Jauch,  50  Ind.  135 

Iowa.  —  Snediker  7;.  Poorbaugh,  29  Iowa  488; 
Smith  v.  Silence,  4  Io.va  321,66  Am.  Dec.  137; 
Cox  v.  Bunker,  1  Morr.  (Iowa)  269. 

Kentucky.  —  Williams?'.  Green  wade,  3  Dana 
(Ky.)  432.'  See  also  Taylor  v.  Moran,  4  Met. 
(Ky.)  127. 

Louisiana.  — Set  Williams  v.  McManus,  38 
La.  Ann.  161,  58  Am.  Rep.  171. 

Maine.  —  True  v.  Plumley,  36  Me.  466.  See 
also  Estes  v.  Estes,  75  Me.  478;  Smith  v. 
Wyman,  16  Me.  13. 

Maryland.  —  Terry  v.  Bright,  4  Mcl.  430. 
See  also  Peterson  v.  Sentinan,  37  Md.  140,  11 
Am.  Rep.  534. 

Massachusetts.  —  RiJdell  v.  Thayer,  127 
Mass.  487.  See  also  Whiting  v.  Smith,  13 
Pick.  (Mass.)  364;  Clark  v.  Munsell,  6  Met. 
(Mass.)  373;  Doherty  v.  Brown,  10  Gray 
(Mass.)  250.  See  furiher  Payson  v.  Macom- 
ber,  3  Allen  (Mass.)  69. 

Michigan.  —  See  Leonard  v.  Pope,  27  Mich. 
*45- 

Missouri.  —  Elfrank  v.  Seiler,  54  Mo.  134; 
Hudson  v.  Garner,  22  Mo.  423;  Stieber  v. 
Wensel,  19  Mo.  513.  See  also  Michael  v. 
Matheis,  77  Mo.  App.  556;  Walkers.  Hoeffner, 
54  Mo.  App.  554,  51  Mo.  App.  46. 

Nebraska.  —  See  Brooks  z.  Dutcher,  22  Neb. 
644,  in  which  case  ihere  was  a  recovery  by  the 
plaintiff. 

New  Hampshire.  —  Noyes  v.  Hall,  62  N.  H. 
594- 

New  York.  —  Courtney  v.  Mannheim, 
(Brooklyn  City  Ct.  Gen.  T.)  39  N.  Y.  Si.  Rep. 
125. 

Ohio.  —  Young  v.  Slemons,  Wright  (Ohio) 
124;  Stevens  v.  Handly,  Wright  (Ohio)  121,  123. 
See  also  Heeney  v.  Kilbane,  59  Ohio  St.  499; 
Reynolds!'.  Tucker,  60hioSt.  516,  67  Am.  Dec. 
353;  Wilson  v.  Robbins,  Wright  (Ohio)  40. 

Pennsylvania.  —  Rhoads  v.  Anderson,  (Pa. 
1888)  13  Atl.  Rep.  823;  Smith  v.  Buckecker,  4 
Rawle  (Pa.)  295,  wherein  the  word  was  used 
both  as  a  noun  and  a  verb.  See  also  Conroe 
v.  Conroe,  47  Pa.  St.  198;  Hartranft  v.  Hes- 
ser,  34  Pa.  St.  117;  McConnell  :•.  McCoy,  7  S. 
&  R.  (Pa.)  223.  See  further  Tibbs  v.  Brown,  2 
Grant  Cas.  (Pa.)  39. 

Rhode  Island.  —  Kelley  v.  Flaherty,  16  R.  I. 
234,  27  Am.  St.  Rep.  739. 
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able  without  averring  explanatory  facts  and  circumstances  showing  that  the 
meaning  of  the  word  as  used  was  different  from  what  it  ordinarily  imports.' 

Words  Charging  Woman  with  Pregnancy  and  with  Having  Given  Birth  to  Bastard  Child.  — 
To  charge  an  unmarried  woman  with  being  pregnant  is  necessarily  to  impute 
fornication,  and  is  therefore  actionable;2  and  likewise  words  charging  an 
unmarried  woman  with  having  given  birth  to  a  child  are  actionable.3  And  it 
has  been  held  that  words  importing  that  a  married  woman  has  given  birth  to 
bastard  children  are  actionable  as  imputing  adultery.4 

Vulgar  and  Indecent  Words.  —  Where  the  language  in  gross  and  indecent  terms 
plainly  charges  a  want  of  chastity  it  is  actionable,  and  it  is  immaterial  that 
the  words  used  are  not  to  be  found  in  the  dictionaries  or  that  they  were  used 
in  a  sense  other  than  that  which  lexicographers  ascribe  to  them.5 


Brians.  85;  Freeman  v.  Price,  2  Bailey  L.  (S. 
Car.)  115;  Sheridan  v.  Sheridan,  58  Vt.  504. 
See  also  Elliott  v.  Boyles,  31  Pa.  St.  65. 

"SAe  Is  an  Old  Cat."  —  Barr  v.  Birkner,  44 
Neb.  197. 

"Old  Rip."  —  Harmon  v.  Harmon,  61  Me. 
233,  in  which  case  a  son  said  that  his  father 
'•  was  getting  married  to  a  damned  old  rip," 
and  it  was  held  that  the  woman  had  a  right  of 
action. 

'■Street  Walker"  —See  Walker  v.  Hoeffner, 
54  Mo.  App.  554,  51  Mo.  App.  46. 

A  Bawd  is  one  who  procures  opportunities 
for  persons  of  opposite  sexes  to  cohabit  in  an 
illicit  manner,  and  a  woman  may  be,  while 
exercising  the  trade  of  a  bawd,  perfectly  inno- 
cent of  committing  in  her  own  proper  person 
the  crime  of  either  adultery  or  fornication; 
therefore  to  say  of  a  woman  that  she  is  a  bawd 
is  not  ex  id  termini  actionable.  See  Dyer  v. 
Morris,  4  Mo.  214. 

1.  Word  "Bitch"  Not  Actionable  Ex  Vi  Ter- 
mini.—  Claypool  v.  Claypool,  56  111.  App.  17; 
Roby  v.  Murphy,  27  111.  App.  394;  Logan  v. 
Logan,  77  Ind.  558;  Schurick  v.  Kollman,  50 
Ind.  336;  Craig  v.  Pyles,  101  Ky.  593;  Rid- 
dell  v.  Thayer,  127  Mass.  487;  Blake  v.  Smith, 
19  R.  I.  476;  Robertson  v.  Edelstein,  104  Wis, 

440;  K  v.  H  ,  20  Wis.  239,  91  Am.  Dec. 

397. 

The  Word  "Slut"  means  an  untidy  woman, 
a  slattern,  and  also  a  female  dog,  the  same  as 
"  bitch."  While  such  terms  undoubtedly  are 
coarse,  vulgar,  and  brutal  when  applied  to  a 
woman,  they  do  not  amount  to  a  charge  of 
crime  or  of  want  of  chastity,  and  are  not, 
therefore,  in  their  common  meaning,  slander- 
ous words.    Robv  v.  Murphy,  27  111.  App.  394. 

2.  Words  Charging  Unmarried  Woman  with 
Pregnancy  Actionable.  —  Ransom  v.  McCurley, 
140  [11.  626;  Alpin  v.  Morton,  21  Ohio  St.  536; 
Long  v.  Fleming,  2  Miles  (Pa.)  104. 

Words  Charging  Married  Woman  with  Preg- 
nancy Not  Actionable.  —  Acker  v.  McCullough, 
50  Ind  4+7. 

To  Say  that  a  Woman  Is  Big  is  not  ex  vi  ter- 
mini actionable,  but  the  word;  may  be  used  in 
1  s:nse  which  will  render  them  actionable  and 
a;  explained  may  be  susceptible  of  an  action- 
able meaning.  Watts  v.  Greenlee,  2  Dev.  L. 
(12  N.  Cat.)  2ro. 

Slang  and  Colloquial  Words  Capable  of  Explana- 
tion.—  In  Emmerson  v.  Marvel,  55  Ind.  265, 
the  words  spoken  were  as  follows:  "  She  was 
gMting  fat;  some  one  had  slipped  up  on  the 
blind  side  of  her."    It  was  held  that  these 


words  were  not  actionable  per  se  throughout 
the  country  generally,  but  they  were  of  that 
character  which  rendered  them  capable  of 
being  used  with  an  actionable  meaning,  and 
that  therefore  an  action  might  be  maintained 
where  it  was  alleged  that  in  the  particular  in- 
stance they  were  used  in  an  actionable  sense 
or  that  in  the  locality  in  which  they  were  used 
an  actionable  meaning  had  become  the  com- 
mon meaning  so  that  in  that  locality  the  words 
were  actionable  per  se. 

3;  Words  Imputing  Maternity  to  Unmarried 
Woman  Actionable.  —  Robbins  v.  Fletcher,  101 
Mass.  115;  Moberly  v.  Preston,  8  Mo.  462; 
Symonds  v.  Carter,  32  N.  H.  458. 

"  Malvina  Has  Been  to  Swear  a  Young  One."  — 
In  Patterson  v.  Wilkinson,  55  Me.  42,  92  Am. 
Dec.  568,  it  was  held  that  these  words  spoken 
of  a  single  woman  fairly  conveyed  the  idea 
that  she  had  committed  fornication. 

"  There  Is  a  New  Landlord  at  the  Occidental 
Hotel."  — In  Barr  v.  Birkner,  44  Neb.  197, 
these  words  spoken  of  the  plaintiff,  an  unmar- 
ried woman,  were  considered  actionable  as 
meaning  that  she  had  given  birth  to  a  child. 

Words  Not  Actionable  Ex  Vi  Termini  but  Re- 
quiring Explanation.  —  To  say  that  a  woman 
had  a  child  is  not  actionable  withoiil  the  aver- 
ment of  extraneous  facts  to  show  that  the 
words  were  spoken  of  a  single  woman.  Young 
v.  Cook,  144  Mass.  38.  See  also  Wilson  v. 
Beighler,  4  Iowa  427. 

Words  Charging  Birth  of  Child  Before  Marriage 
Actionable.  —  Truman  v.  Taylor,  4  Iowa  424; 
Moberly  v.  Preston,  8  Mo.  462. 

4.  Words  Charging  Married  Woman  with  Bear 
ing  a  Bastard  Actionable.  —  Christal  v.  Craig, 
80  Mo.  367;  Sheridan  v.  Sheridan,  58  Vt. 
504. 

Words  Not  Actionable  Ex  Vi  Termini.  —  In 

Patterson  v.  Edwards,  7  111.  720,  which  was 
an  action  of  slander,  it  was  held  that  the 
words-.  "  Mrs.  Edwards  has  raised  a  family  of 
children  by  a  negro,"  did  not  necessarily 
amount  to  a  charge  of  fornication  and  adulterv, 
unconnected  with  other  circumstances  which 
the  pleader  ought  to  have  averred  by  way  of 
introduction  or  colloquium,  and  to  which,  by 
proper  inn  uendoes,  he  ought  to  have  referred 
the  words.  See  also,  to  the  same  effect.  Max- 
well v.  Allison,  11  S.  &  R.  (Pa  )  343;  Hoar  v. 
Ward,  47  Vt.  657.  . 

5.  Vulgar  and  Indecent  Words.  —  Linck  v. 
Kelley,  25  Ind.  278,  87  Am.  Dec.  362;  Edgar 
v.  McCutchen,  9  Mo.  768,  in  which  two  cases 
the  word  "  fuck  "  was  used,  and  it  was  held 
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To  Say  that  a  Woman  Is  Kept  by  a  man  is  not  actionable  ex  vi  termini,  but  the 
words  are  actionable  where  it  is  shown  that  they  were  used  in  a  sense  and 
under  circumstances  which  made  them  import  adultery,  fornication,  or  the  like.1 

To  Say  that  a  Woman  Is  a  Bad  Woman  is  not  actionable  ex  vi  termini,"1  but  these 
words  are  actionable  where  they  are  accompanied  by  other  words  showing  that 
the  conversation  was  concerning  the  woman's  chastity.3 

Distinction  Between  Charge  of  Adultery  and  of  Fornication.  —  A  mere  charge  of  unchastity 
made  against  a  woman,  e.g.,  a  charge  that  she  is  a  whore,  does  not  ex  vi 
termini  import  that  she  has  committed  adultery,  but  explanatory  facts  must 
be  alleged  to  show  that  the  speaker  intended  to  impute  that  offense.4 

Words  Imputing  Mere  Attempts,  etc.  —  In  those  states  in  which  oral  words  are 
actionable  without  proof  of  special  damage  on  the  theory  that  they  impute 
the  commission  of  a  crime,  oral  words  which  import  no  more  than  that  a 
woman  has  attempted  to  commit  adultery  or  fornication,  or  that  she  has 
a  desire  to  do  so,  are  not  actionable,5  nor  are  such  words  within  statutes 
making  it  actionable  to  charge  a  woman  with  incest,  fornication,  adultery,  or 
whoredom.6 

Miscellaneous  Words  and  Phrases.  —  In  addition  to  the  words  and  phrases  the 
actionable  quality  of  which  has  been  discussed  in  the  preceding  paragraphs, 
there  is  a  multitude  of  other  words  and  phrases  which  the  courts  have  con- 
sidered with  a  view  to  determine  whether  or  not  they  are  actionable  as  import- 
ing unchastity;  and  in  the  note  hereto  are  gathered  together  the  most 
prominent  and  instructive  of  the  cases  in  which  such  other  words  and  phrases 
have  been  passed  upon.7 

that  the  charges  were  actionable.    See  also 
Hitchcock  v.  Caruthers,  82  Cal.  523. 

The  Word  "  Screw,"  notwithstanding  the  ordi- 
nary import  of  the  word,  may,  when  spoken 
in  certain  localities  and  with  reference  to 
certain  extraneous  facts,  involve  the  charge 
of  whoredom,  but  when  it  does  a  pleading 
founded  upon  it  should  affirmatively  allege  its 
import  at  the  time  and  place  it  was  used. 
Hatch  v.  Potter,  7  111.  725,  43  Am.  Dec.  88; 
Emmerson  v.  Marvel,  55  Ind.  265;  Miles  v. 
Vanhorn,  17  Ind.  245,  79/ Am.  Dec.  477; 
Rodebaugh  v.  Hollingsworth,  6  Ind.  339.  See 
also  Linck  v.  Kelley,  25  In  1.  278,  87  Am.  Dec. 
362. 

1.  "Kept"  Denned  —  Susceptible  of  Actionable 
Meaning.  —  Downing  v.  Wilson,  36  Ala.  717; 
Huddleson  v.  Swop;,  71  Ind.  430;  Henicke  v. 
Griffith,  29  Kan.  516;  Kenney  v.  McLaughlin, 
5  Gray  (Mass.)  3,  66  Am.  Dec.  345;  McBrayer 
v.  Hill,  4  Ired.  L.  (26  N.  Car.)  136;  Stewart  v. 
Major,  17  Wash.  238. 

Sense  in  Which  Words  Were  Used  Question  for 
Jury.  —  Henicke  v.  GrifTii h,  29  Kan.  516. 

2.  "  Bad  Woman  "  —  Words  Requiiing  Explana- 
tion. —  Snell  v.  Snow,  13  Met.  (Mass  )  278,  46 
Am.  Dec  730;  Blake  v.  Smith,  19  R.  I.  476. 
But  see  Vanderlip  v.  Roe,  23  Pa.  St.  82, 
wherein  it  was  held  that  the  words,  "  She  is  a 
loose  character,  a  bad  character,"  were  action- 
able without  a  colloquium,  the  innuendo  only 
being  necessary. 

3.  "  She  Is  a  Bad  Woman  "  —  Words  Action- 
able as  Used.  —  Riddell  v.  Thayer,  127  Mass. 
487,  in  which  case  the  conversation  was  con- 
cerning a  married  woman's  conjugal  fidelity, 
and  it  was  held  that  the  court  properly  refused 
to  instruct  the  jury  that  the  words  were  not 
aci  ionable. 


4.  Distinction  Between  Charge  of  Adultery  and  of 
Fornication. — Ledlie  v.  Wallen,  17  Mont.  150. 


5.  Words  Charging  Not  Crime  but  Mere  Attempt, 

etc.  —  Edgerley  v.  Swain,  32  N.  H.  478;  K  

v.  H  ,  20  Wis.  239,  91  Am.  Dec.  397.  See 

also,  to  the  effect  that  oral  words  charging 
mere  criminal  disposition  and  intention  are 
not  actionable,  supra,  this  section,  5.  (5)  Im- 
puting Criminal  Disposition  and  Intention. 

6.  Words  Imputing  Attempts,  etc.,  Not  Within 
Statute.  — ■  Waugh  v.  Waugh,  47  Ind.  580; 
McBrayer  v.  Hill,  4  Ired.  L.  (26  N.  Car.) 
136;  Lucas  v.  Nichols,  7  Jones  L.  (52  N. 
Car.)  32. 

7.  "  Intercourse  "  —  Words  Not  Actionable  Ex 
Vi  Termini.  —  Menitt  v.  Dearth,  48  Vt.  65. 

"  Ornrier  "  —  Words  Actionable  as  Explained. 

—  Wimer  v.  Allbaugh,  78  Iowa  79,  16  Am.  St. 
Rep.  422. 

Violation  of  Seventh  Commandment  —  Written 
Words  Actionable.  —  Goodrich  v.  Davis,  n  Met. 
(Mass.)  473  See  also  Farnsworth  v.  Storrs,  5 
Cush.  (Mass  )  412. 

To  Say  of  a  Woman  that  She  Is  Incontinent  Is 
Actionable.  —  Snow  v.  Witcher,  9  Ired.  L.  (31 
N.  Car.)  346;  Watts  v.  Greenlee,  2  Dev.  L.  (13 
N.  Car.)  115. 

"  I  Stroked  Her  "  —  Words  Not  Actionable  Ex 
Vi  Termini.  —  Adams  v.  Hannon,  3  Mo.  222. 

"  He  Has  Used  My  Wife."  —  Guth  v.  Lubach. 
73  Wis.  131,  wherein  it  was  held  that  the 
words  were  susceptible  of  an  actionable 
meaning. 

Sleeping  with  Man  —  Words  Importing  Forni 

cation,  etc.  —  Guard  v.  Risk,  11  Ind.  156; 
Barnett  v.  Ward,  36  Ohio  St.  107.  See  also 
Shields  v.  Cunningham,  1  Blackf.  (Ind.)  86. 

To  Speak  of  a  Married  Woman  as  the  Paramour 
of  a  Man  not  her  husband  is  of  itself  to  impute 
to  her  a  want  of  chastity.  McKinney  v. 
Roberts,  68  Cal.  192. 

Intimate  —  Words  Not  Actionable  Ex  Vi 
Termini.  —  Adams  v.  Stone,   131  Mass.  433. 
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(b)  Imputations  upon  Men.  —  To  say  of  a  r 
is  actionable,  and  it  is  immaterial  that  a 

But  see  Collins  v.  Dispatch  Pub.  Co.,  152  Pa. 
St.  187,  34  Am.  St.  Rep.  636,  and  Wilcox  v. 
Moon,  63  Vt.  481,  wherein  it  was  held  lhat 
certain  writings  charging  intimacy  between 
men  and  women  were  actionable  because  the 
word  "intimate"  was  used  in  a  criminal 
sc  n  sc . 

Association  with  Whores.  —  To  say  of  a  woman 
that  she  has  gone  off  with  whores  is  not  ex  vi 
termini  actionable.  Dyer  v.  Morris,  4  Mo. 
214.  But  where  the  words  were  that  she  had 
Deen  "  a  week  in  a  whorehouse,"  and  the 
words  were  laid  with  a  proper  inducement  and 
colloquium,  it  was  held  that  ihey  were  action- 
able.   Blickenstaff  v.  Perrin,  27  Ind.  527. 

"  What  He  Did  to  Her  "  —  Words  Not  Action- 
able Ex  Vi  Termini.  —  Ryan  v.  Madden,  12  Vt. 
51,  wherein  it  was  held  that  the  words,  "  What 
he  had  done  to  the  said  Nancy  would  send 
them  both  to  state's  prison,"  were  not 
actionable  because  there  was  no  sufficient 
colloquium. 

To  Say  that  a  Man  "  Matched "  a  Woman  is 
not  actionable  in  the  absence  of  any  local  or 
provincial  use  of  the  word  "  matched."  Clute 
v.  Clute.  101  Wis.  137- 

The  Words,  "  If  Bet  Sowers  Did  Not  Have  a, 
Young  One,  she  missed  a  damned  good  chance," 
spoken  of  an  unmarried  woman,  are  action- 
able without  the  aid  of  collateral  and  explana- 
tory facts.  Sowers  v.  Sowers,  87  N.  Car.  303, 
which  was  an  action  of  slander. 

Receiving  Gentlemen  Company  at  All  Hours  of 
the  Night  —  Words  Not  Ex  Vi  Termini  Action- 
able. _  Hemmens  v.  Nelson,  138  N.  Y.  517. 

"  She  Is  a  Dangerous  Woman  and  Inclined  for 
Men."  —  Ronnie  v.  Ryder,  (Brooklyn  City  Ct. 
Gen  T.)  28  N.  Y.  St.  Rep.  141,  in  which  case  a 
verdict  for  the  plaintiff  was  not  disturbed. 

"  Such  Characters  as  You."  —  In  McMahon  v. 
Hallock,  (Supm.  Ct.  Gen.  T.)  15  N.  Y.  St. 
Rep.  828,  the  following  words  were  spoken  to 
a  married  woman:  "  Go  over  to  my  office: 
my  wife  and  her  mother  are  particular  what 
company  they  keep.  They  do  not  wish  to  be 
annoyed  by  such  characters  as  you."  It  was 
held  that  these  words  were  defamatory  and 
implied  a  want  of  character,  but  did  not 
charge  unchastity. 

Charging  Married  Woman  with  Registering  at 
Hotel  with  Man  Other  than  Her  Husband. —  In 
Gray  v.  Baker,  (Supm.  Ct.  Gen.  T  )  47  N.  Y. 
St.  Rep.  375,  a  newspaper  article  charged  that 
a  married  woman  was  detected  by  her  hus- 
band in  a  room  with  another  man,  that  they 
had  registered  under  an  assumed  name  as 
husband  and  wife,  and  that  the  husband  con- 
fronted them  when  they  came  out  of  the  room 
at  the  hotel  in  the  morning.  It  was  held  that 
the  writing  was  clearly  libelous  per  se  upon 
the  woman. 

Charging  Married  Woman  with  Embracing  Man 
Other  than  Her  Husband.— In  Mason  v.  Stratton, 
(Supm.  Ct.  Gen.  T.)  17  N.  Y.  St.  Rep.  302,  the 
charge  was  that  the  plaintiff,  a  married  woman, 
was  caught  clandestinely  embracing  a  man 
other  than  her  husband,  with  the  curtains 
drawn,  and  that  when  the  two  were  caught 
they  let  go  of  each  other  quickly  and  blushed 
very  much  and  were  confused;  and  it  was 


nan  that  he  has  committed  fornication 
.  married  man  was  spoken  of  and  that 

held  that  although  the  embracing  of  a  man 
and  woman  does  not  necessarily  indicate  un- 
chastity, the  words  were  fairly  susceptible  of 
the  meaning  that  the  plaintiff  was  guilty  of 
unchastity  within  the  meaning  of  Code  Civ. 
Proc.  N.  Y.,  §  1906. 

Charge  that  Married  Woman  Has  Venereal 
Disease.  —  Upton  v.  Upton,  51  Hun  (N.  Y.)  184, 
wherein  it  was  held  that  these  words  do  not 
ex  vi  termini  impute  unchastity.  See  also,  to 
the  same  effect,  York  v.  Johnson,  116  Mass. 
482. 

Elopement  with  Married  Man  —  Written  Words 
Actionable. —See  Cooper  v.  Sun  Printing,  etc., 
Assoc.,  57  Fed.  Rep.  566. 

To  Write  of  a  Woman  that  She  "  Ought  to  Estab- 
lish a  Whorehouse,"  that  she  and  her  associates 
would  make  "  good  street  whores,"  in  con- 
nection with  other  words  the  inevitable  ten- 
dency of  which  is  to  hold  her  up  to  contempt 
and  disgrace,  is  actionable.  Weir  v.  Hoss,  6 
Ala.  88t,  in  which  case  the  plaintiff  was  a 
married  woman. 

The  Words  "Base"  and  "Lewd"  applied  to  a 
woman  are  not  actionable  in  their  ordinary 
sense.  Snow  v.  Witcher,  9  Ired.  L.  (31  N. 
Car.)  346,  which  was  an  action  of  slander. 

Charge  that  Plaintiff  Was  Found  under  Sus- 
picious Circumstances  with  Man.  —  In  Evans  v. 
Tibbins,  2  Grant  Cas.  (Pa.)  451,  'he  words 
spoken  were  as  follows'  "  A.  caught  them 
together  in  the  packing-room  and  went  home 
and  told  his  mother."  It  was  held  that  these 
words  were  susceptible,  under  the  circum- 
stances under  which  they  were  spoken,  of 
an  actionable  meaning,  and  a  verdict  for  the 
plaintiff  was  not  disturbed.  See  also  Proctor 
v.  Owens,  18  Ind.  21,  81  Am.  Dec.  341;  Terry 
v.  Bright,  4  Md.  430,  in  which  latter  case  a 
woman  was  charged  with  going  to  a  privy 
with  a  man,  and  it  was  held  that  the  words 
were  actionable. 

In  Benz  v.  Wiedenhoeft,  83  Wis.  397,  it  was 
held  that  the  words,  "  There  was  some  monkey 
work  going  on  there.  I  will  tell  you  who  it 
was  some  other  time;"  "  it  was  Lizzie  Benz 
and  Willie  Drott  that  was  caught  in  the  barn 
in  the  crib,"  were  not  actionable  ex  vi  ter- 
mini. 

In  Koch  v.  Heideman,  16  111.  App.  478,  it 
was  held  that  the  following  words  spoken  of 
the  plaintiff,  a  married  woman,  did  not 
amount  to  a  charge  of  fornication  or  adultery 
within  the  Illinois  statute:  "  She  has  been  ly- 
ing on  the  lounge  with  a  male  boarder." 

That  Plaintiff  Claimed  Two  Husbands  —  Words 
Not  Actionable  Ex  Vi  Termini.  —  Funk  v. 
Beverly,  112  Ind.  190,  wherein  the  words  were 
oral. 

"You  Don't  Keep  a  Respectable  House."— In 
Loranger  v.  Loranger,  115  Mich.  681,  it  was 
held  that  the  words:  "  You  are  not  a  decent 
woman;  you  don't  keep  a  respectable  house," 
spoken  of  a  married  woman,  are  commonly  un- 
derstood to  mean  that  she  keeps  a  bawdy  house 
or  house  of  ill  fame,  and  that  whether  or  not 
a  want  of  chastity  was  imputed  was  prop- 
erly left  to  the  jury.  See  also  Pitts  v.  Pace, 
7  Jones  L.  (52  N.  Car.)  558. 

"The  Words  "Public  House"  do  not,  in  thetr 
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the  offense  was  improperly  designated  fornication  instead  of  adultery,'  and  it 
is  likewise  actionable  to  say  of  a  man  that  he  is  a  whore-master,2  or  that  he  is 
a  whoring  fellow.3  And  it  is  a  general  rule  deducible  from  the  cases  that  any 
words  which,  construed  in  the  light  of  the  circumstances  under  which  they  are 
used,  and  according  to  their  natural  import,  impute  that  a  man  has  committed 
fornication  or  adultery,  are  actionable  even  though  the  charge  is  not  made  in 
direct  terms.4 

7.  Words  Touching  Another  in  His  Office,  Trade,  Profession,  or  Business  — 

a.  Broad  Statement  of  General  Rule  —  in  General.  —  It  is  a  familiar 
principle  that  words  not  actionable  without  proof  of  special  damage  may 
become  so  if  spoken  of  one  engaged  in  a  particular  calling  or  profession;  the 
rule  being  that  any  words  spoken  of  a  person  in  his  office,  trade,  profession, 
business,  or  means  of  getting  a  livelihood,  which  tend  to  expose  him  to  the 
hazard  of  losing  his  office  or  which  charge  him  with  fraud,  indirect  dealings, 
or  incapacity,  and  thereby  tend  to  injure  him  in  his  trade,  profession,  or  busi- 
ness, are  actionable  without  proof  of  special  damage,  even  though  such  words, 


ordinary  acceptation,  mean  a  bawdy  house, 
and  therefore  to  say  of  a  woman  that  she 
keeps  a  public  house  is  not  actionable  in  the 
absence  of  any  showing  that  the  words  were 
used  in  other  than  their  ordinary  sense.  Dodge 
v.  Lacey,  2  Ind.  212. 

Charge  that  Plaintiff  Has  Been  a  Concert-hall 
Singer  and  Dancer  at  Coney  Island.  —  In  Gates 
v.  New  York  Recorder  Co.,  155  N.  Y.  228,  83 
Hun  VN.  Y.)  614,  it  was  held  that  these  words 
written  of  a  woman,  as  explained  by  aver- 
ments as  to  the  character  of  concert  halls  at 
Coney  Island  and  the  character  of  the  women 
who  performed  at  such  concert  halls,  were 
actionable  as  charging  her  with  unchaste 
conduct. 

"  She  Has  Gone  the  Same  Way  as  Her  Sister."  — 

In  Patterson  v.  Wilkinson,  55  Me.  42,  92  Am. 
Dec.  568,  it  was  held  thit  these  words  spoken 
of  a  single  woman  whose  sister  had  given 
birth  to  a  bastard  were  not  exvi  termini  action- 
able, and  that  although  there  were  sufficient 
avetments  as  to  the  sister's  misconduct,  the 
declaration  was  insufficient  for  the  want  of  a 
colloquium. 

Charging  Woman  with  Fornication,  etc.  —  Age 
of  Male.  —  Where  il  is  said  of  a  m.irried 
woman  that  she  slept  with  the  defendant's 
son,  the  words  are  not  actionable  unless  it  is 
made  to  appear  that  the  son  was  not  a  mere 
child,  but  was  an  adult.  Merritt  v.  Dearth,  48 
Vt.  65. 

1.  Fornication.  —  Walton  v.  Singleton,  7  S.  & 
R.  (Pa.)  449- 

2.  Whore-master,  —  Joralemon  v.  Pomeroy, 
22  N.  J.  L.  271.  See  also  Glass  v.  Stewart,  10 
S.  &  R.  (Pa.)  222. 

3.  "  Whoring  Fellow."  —  Walton  v.  Singleton, 
7  S.  &  R.  (Pa.)  449,  in  which  case  il  was  held 
that  the  words  did  not  amount  to  a  mere 
charge  of  a  whorish  intention  and  of  abortive 
attempts. 

4.  "  He  Went  to  Bed  with  Sarah."  —  In  Walton 
v.  Singleton,  7  S.  &  R.  (Pa.)  449,  it  was  held 
that  these  words  spoken  of  a  married  man 
were  actionable  and  were  not  to  be  construed 
in  an  innocent  sense. 

He  Was  "Caught  with  the  House-girl."  —  In 
Lovejoy  v.  Whitcomb,  174  Mass.  586,  it  was 
held  that  the  words,  "  You  must  have  heard 
about  his  being  caught  with  the  house-girl," 


under  the  circumstances  under  which  they 
were  spoken,  imputed  to  the  plaintiff  the  crime 
of  adultery. 

He  "  Was  Not  Here  for  Any  Good  Design."  — 
Dickey  v.  Andros,  32  Vt.  55,  in  which  case  the 
words  were  spoken  with  reference  to  a  married 
man's  visit  to  a  woman,  and  it  was  held  that 
the  words  as  explained  by  the  colloquium  and 
the  innuendoes  were  capable  of  an  actionable 
meaning. 

To  Say  of  a  Man  that  He  Has  Been  Riding 
Women  does  not  in  its  natural  sense  import 
anything  injurious,  and  this  charge  requires 
the  aid  of  an  introductory  statement  of  the 
peculiar  sense  in  which  the  words  were  used  to 
make  them  actionable.  Joralemon  v.  Pomeroy, 
22  N.  J.  L.  271. 

He  "  Played "  With  a  Married  Woman.  — 
"  When  it  is  said  of  a  married  man  that  he 
played  with  a  married  woman  in  a  fodder 
room,  and  had  several  children  by  her,  there 
can  be  no  doubt  of  the  meaning."  Brown  v. 
Lamberton,  2  Binn.  (Pa.)  34,  which  was  an 
action  of  slander. 

"  Abomination  in  the  Sight  of  the  Lord."  —  A 
writing  which  charges  a  man  with  having 
committed  an  "  abomination  in  the  sight  of 
the  Lord,"  with  another  man's  wife,  is  not 
ex  vi  termini  libelous  because  the  word  "  abom- 
ination "  means  merely  "  anything  wicked. " 
People  v.  Isaacs,  (N.  Y.  Gen.  Sess.)  I  N.  Y. 
Crim.  148. 

Keeping  Negro  Wench  —  Meaning  of  Words 
Question  for  Jury. —  Birch  v.  Benton,  26  Mo. 
153,  wherein  the  words  were  spoken  of  a 
married  man. 

"Patronage"  Denned.  —  To  write  that  a 
named  woman  is  a  prostitute  and  that  she  is 
under  the  patronage  or  protection  of  the  plain- 
tiff, is  a  charge  that  she  is  kept,  protected,  and 
patronized  for  the  purpose  of  prostitution,  and 
is  a  technical  statement  that  she  is  supported 
by  him  for  the  purpose  of  sexual  indulgence, 
and  is  therefore  actionable.  The  words  are 
not  susceptible  of  such  a  forced  meaning  as 
that  the  woman  is  an  inmate  of  a  reformatory 
institution,  and  that  the  plaintiff  is  one  of  its 
supporters.    More  v.  Bennett,  4S  N.  Y.  472. 

A  Writing  Charging  a  Man  with  Attempting  to 
Commit  Adultery  is  actionable.    See  Powers  v. 
Cary,  64  Me.  9. 
942  Volume  XVIII. 


What  Is  Libelous  : 


LIBEL  AND  SLANDER.     Actionable  Quality  of  Words. 


if  spoken  or  written  of  an  ordinary  person,  might  not  be  actionable  per  se.1 

Imputations  Which  Are  Actionable  Within  General  Rules.  —  Where  the  slanderous 
matter  is  actionable  in  itself  and  independently  of  the  fact  that  it  touched  the 


1.  Broad  Statement  of  General  Rule.  —  Bray  v. 
Callihan,  155  Mo.  43;  Spurlock  v.  Lombard 
Invest.  Co.,  59  Mo.  App.  225,  and  in  Houston 
Printing  Co.  v.  Moulden,  15  Tex.  Civ.  App. 
574.  See  also  the  following  cases  which  have 
been  selected  as  containing  discussions  of  the 
g;neral  rule  as  distinguished  from  the  appli- 
cation of  the  rule  to  particular  instances  of 
defimation  falling  within  this  class: 

England.  —  Ingram  v.  Lawson,  6  Bing.  N. 
Cas.  212,  37  E.  C.  L  350;  Onslow  v.  Home,  3 
Wils.  C.  PI.  177,  2  VV.  Bl.  750;  Thomas  v.  Wil- 
liams, 14  Ch.  D.  864,  49  L.  J.  Ch.  605,  43  L.  T. 
N.  S.  91,  28  W.  R.  983;  Harman  v.  Delany,  2 
Stra.  898;  Foulger  v.  Newcomb,  L.  R.  2  Exch. 
327;  Whiltaker  v.  Bradley,  7  Dowl.  &  R.  649, 
16  E.  C.  L.  310;  Wakley  v.  Healey,  7  C.  B. 
591,  62  E.  C.  L.  591,  18  L.  J.  C.  PI.  241;  Hill 
v.  Davies,  21  Ch.  D.  798.  See  also  Summers 
v.  City  Bank,  L.  R.  9  C.  P.  583. 

Canada.  —  Marsden  v.  Henderson,  22  U.  C. 
Q.  B.  585;  Lott  v.  Drury,  1  Ont.  577. 

United  States.  —  Merchants'  Ins.  Co.  v.  Buck- 
ner,  (C.  C.  A.)  9S  Fed.  Rep.  222;  Chiatovich  w. 
Hanchett,  96  Fed.  Rep.  681,  88  Fed.  Rep.  873; 
Dun  v.  Maier,  82  Fed.  Rep.  169,  52  U.  S.  App. 
381-  Lapham  v.  Noble,  54  Fed.  Rep.  108;  Ohio, 
etc.,  R.  Co.  v.  Press  Pub.  Co.,  48  Fed.  Rep. 
205;  Lacke  v.  Bradstreet  Co.,  22  Fed.  Rep. 
771;  Pollard  v.  Lyon,  91  U.  S.  225;  Wright  v. 
Schroeder,  2  Curt.  (U.  S.)  54S;  Philadelphia, 
etc.,  R.  Co.  v.  Quigley,  21  How.  (U.  S.)  202; 
White  v.  Nicholls,  3  How.  (U.  S.)  266.  See 
also  Broad  v.  Deuster,  8  Biss.  (U.  S.)  265;  Kelly 
v.  Hutfington,  3  Cranch  (C.  C.)  81. 

Alabama. — Gandy  v.  Humphries,  35  Ala. 
617. 

Illinois.  —  MacDonald  v.  Lord,  27  111.  App. 
in;  Hays  v.  Mather,  15  111.  App.  30;  Clifford 
v.  Cochrane,  10  111.  App.  570. 

Indiana. — Jones  v.  Diver,  22  Ind.  184; 
Hesler  v.  Degant,  3  Ind.  501;  Craig  v.  Brown, 
5  Blackf.  (Ind.)  44.  See  also  Houk  v.  Hicks, 
11  Ind.  App.  190;  Graeter  v.  Hogan,  2  Ind. 
App.  193. 

Iowa.  —  Mosnat  v.  Snyder,  105  Iowa  500. 

Kentucky,  —  Mills  v.  Taylor,  3  Bibb  (Ky.) 
469.  See  also  Caldwell  v.  Abbey,  Hard.  (Ky.) 
539- 

■Maine.  — Orr  v.  Skofield,  56  Me.  483.  See 
also  Barnes  v.  Trundy,  31  Me.  321;  Buck  v. 
Hersey.  3[  Me.  558. 

Maryland.  —  Wilson  v.  Cottman,  65  Md.  190; 
Newbold  v.  Bradstreet,  57  Md.  38,  40  Am. 
Rep.  426. 

Massachusetts.  —  Morasse  v.  Brochu,  151 
Mass.  567,  2t  Am.  St.  Rep.  474;  Fitzgerald  v. 
Robinson,  112  Mass.  371;  Chaddock  v.  Briggs, 
13  Mass.  248,  7  Am.  Dec.  137;  Chapman  v. 
Ordway,  5  Allen  (Mass.)  593. 

Michigan.  —  Mains  v.  Whiting,  87  Mich. 
172;  Haney  Mfg.  Co.  v.  Perkins,  78  Mich.  1. 
See  also  Morgan  v.  Andrews,  107  Mich.  33. 

Minnesota.  —  Knox  v.  Meehan,  64  Minn.  280; 
Svendsen  v.  State  Bank,  64  Minn.  40,  58  Am. 
St.  Rep.  522;  Landon  v.  Watkins,  61  Minn. 
137;  Dressel  v.  Shipman,  57  Minn.  23;  Wil- 
liams v.  Davenport,  42  Minn.  393,  18  Am.  St. 


Rep.  519;  Smith  v.  Stewart,  41  Minn.  7:  Pratt 
v.  Pioneer  Press  Co.,  35  Minn.  251,  32  Minn. 
217. 

Mississippi.  —  Rodgers  v.  Kline,  56  Miss. 
808,  31  Am.  Rep.  389. 

Missouri.  —  Bray  v.  Callihan,  155  Mo.  43; 
St.  James  Military  Academy  v.  Gaiser,  125 
Mo.  517,  46  Am.  St.  Rep.  502;  Rammell  v. 
Otis,  60  Mo.  365;  Spurlock  v.  Lombard  Invest. 
Co.,  59  Mo.  App.  225;  Hermann  v.  Bradstreet 
Co.,  19  Mo.  App.  227.  See  also  Lanius  v. 
Druggist  Pub.  Co.,  20  Mo.  App.  12. 

New  Jersey.  —  Benton  v.  State,  59  N.  J.  L. 
551;  Johnson  v.  Shields,  25  N.  J.  L.  116;  Tren- 
ton Mut.  L.,  etc.,  Ins.  Co.  v.  Perrine,  23  N.  J. 
L.  402,  57  Am.  Dec.  400;  Joralemon  v.  Pome- 
roy,  22  N.  J.  L.  271.  See  also  Van  Horn  v. 
Van  Horn,  56  N.  J.  L.  318,  53  N.  J.  L.  514. 

New  York.  —  Hartman  v.  Morning  Journal 
Assoc.,  (C.  PL  Gen.  T.)  46  N.  Y.  St.  Rep.  181; 
Ryan  v.  Burger,  etc.,  Brewing  Co.,  (Supm. 
Ct.  Gen.  T.)  37  N.  Y.  St.  Rep.  287;  Trimmer  v. 
Hiscock,  27  Hun  (N.  Y.)  364;  Ireland  v.  Mc- 
Garvish,  1  Sandf.  (N.  Y.)  155;  Demarest  v. 
Haring,  6  Cow.  (N.  Y.)  76. 

North  Carolina.  —  Edwards  v.  Howell,  10 
Ired.  L.  (32  N.  Car.)  an. 

Ohio.  —  Hayner  v.  Cowden,  27  Ohio  St.  292, 
22  Am.  Rep  303;  Watson  v.  Trask,  6  Ohio 
531,  27  Am.  Dec.  271. 

Oregon.  —  Davis  v.  Sladden,  17  Oregon  259, 
per  Lord,  J.  ;  Quigley  v.  McKee,  12  Oregon  22, 
53  Am.  Rep.  320,  per  Waldo,  C.  J. 

Pennsylvania.  —  Price  z.  Conway,  134  Pa. 
St.  340,  19  Am.  St.  Rep.  704;  Hayes  v.  Press 
Co.,  127  Pa.  St.  642,  14  Am.  St.  Rep.  874; 
Wood  v.  Boyle,  177  Pa.  St.  620;  Rush  v. 
Cavenaugh,  2  Pa.  St.  187;  Phillips  v.  Hoefer, 
1  Pa.  St.  62,  44  Am.  Dec.  in;  Struthers  v. 
Peacock,  11  Phila.  (Pa.)  287,  33  Leg.  Int.  (Pa.) 
462;  M'Millan  v.  Birch,  1  Binn.  (Pa.)  178,  2 
Am.  Dec.  426. 

South  Carolina.  —  Davis  v.  Davis,  1  Nott  & 
M.  (S.  Car.)  290;  Clark  v.  Creitzburgh,  4  Mc- 
Cord  L.  (S.  Car.)  491. 

Tennessee. — Fry  v.  McCord,  95  Tenn.  678; 
Continental  Nat.  Bank  v.  Bowdre,  92  Tenn. 
723- 

Texas.  —  Hirshfield  v.  Ft.  Worth  Nal.  Bank, 
83  Tex.  452,  29  Am.  St.  Rep.  660;  Houston 
Printing  Co.  v.  Moulden,  15  Tex.  Civ.  App. 
574;  Brown  v.  Durham,  3  Tex.  Civ.  App.  244. 
Vermont.  —  Darling  v.  Clement,  69  Vt.  292. 
Virginia.  —  Moore  v.  Rolin,  89  Va.  107. 
Wisconsin.  —  Candrian  v.  Miller,  98  Wis.  164. 
wherein  it  was  declared  that  the  plaintiff's 
"  business  methods  appear  here  and  there  un- 
clean;" Gillan  v.  State  Journal  Printing  Co., 
96  Wis.  460;  Dr.  Shoop  Family  Medicine  Co.  v. 
Wernich,  95  Wis.  164;  Brown  v.  Vannaman, 
85  Wis.  451,  39  Am.  St.  Rep.  860;  Muetze  v. 
Tuteur,  77  Wis.  236,  20  Am.  St.  Rep.  115; 
Massuere  v.  Dickens,  70  Wis.  83;  Singer  v. 
Bender,  64  Wis.  169;  Gauvreau  v.  Superior 
Pub.  Co.,  62  Wis.  403;  Ludwig  v.  Cramer,  53 
Wis.  193;  Spiering  v.  Andrae,  45  Wis.  330.  30 
Am.  Rep.  744:  Benedict  v.  Westover,  44  Wis. 
404;  Gottbehuet  v.  Hubachek,  36  Wis.  515. 
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plaintiff  in  his  office,  trade,  profession,  or  business,  the  plaintiff  may  neverthe- 
less declare  upon  it  as  affecting  him  peculiarly  in  his  office,  etc.1 

Words  Need  Not  Impute  Moral  Turpitude.  —  Words  may  be  actionable  as  touching 
one  in  his  office,  etc.,  even  though  the  charge  against  him  does  not  involve 
moral  turpitude;2  and  it  may  be  stated  as  a  general  rule  that  whatever  words 
have  a  tendency  to  hurt  or  are  calculated  to  prejudice  a  man  who  seeks  his 
livelihood  by  any  business,  trade,  or  profession,  are  actionable,3  the  ground  of 
action  in  such  cases  being  that  the  party  is  disgraced  or  injured  in  his  pro- 
fession or  trade  or  exposed  to  the  hazard  of  losing  his  office  or  business  in 
consequence  of  the  slanderous  words,  and  not  that  his  general  reputation  and 
standing  in  the  community  are  affected  by  them.4 

b.  Distinction  Between  Imputations  upon  General  Reputation 
and  Words  Touching  Special  Character  or  Relation  — (i)  In  Gen- 
eral.—  The  rule  is  that,  in  order  to  render  language  concerning  one  in  a 
special  character  or  relation  actionable,  "  it  must  touch  him  "  in  that  special 
character  or  relation  ;  for  unless  it  does,  its  actionable  quality  must  be  deter- 
mined by  the  rules  which  apply  to  language  concerning  an  individual  as  such. 
It  is  not  sufficient  that  it  disparages  him  generally  or  that  his  general  reputa- 
tion is  thereby  affected;  the  charge  must  be  such  as,  if  true,  would  disqualify 
him  or  render  him  less  fit  properly  to  fulfil  the  duties  incident  to  the  special 
character  assumed.5 


See  also  Platto  v.  Geilfuss,  47  Wis.  491; 
Haskins  v.  Lumsden,  10  Wis.  359;  Lansing  v. 
Carpenter,  9  Wis.  540,  76  Am.  Dec.  281. 

1.  Imputations  Which  Are  Actionable  Within 
General  Rules.  —  Gage  v.  Robinson,  12  Ohio 
251. 

2.  Words  Need  Not  Impute  Moral  Turpitude.  — 

Fitzgerald  v.  Redfield,  51  Barb.  (N.  Y.)  484, 
wherein  the  words  imported  that  a  mason  was 
incompetent;  Moore  v.  Francis,  121  N.  Y.  199, 
18  Am.  St.  Rep.  810. 

Charge  Need  Not  Be  in  Positive  Language.  — 
Where  the  charge  is  made  with  reference  to 
the  business  or  profession  of  another  it  need 
not  be  in  positive  language,  but  any  words 
which  will  imply  guilt  are  sufficient.  Blum- 
hardt  v.  Rohr,  70  Md.  328. 

3.  General  Rule  as  to  Prejudicial  Tendency  of 
Words.  —  Stokes  v.  Stokes,  76  Hun(N.  Y.)  314, 
per  Van  Brunt,  P.  J.;  St.  James  Military 
Academy  v.  Gaiser,  125  Mo.  517,  46  Am.  St. 
Rep.  502. 

Want  of  Essential  Qualifications.  —  As  a  gen- 
eral rule  those  words  ate  actionable  when  ap- 
plied to  one  with  reference  to  his  profession  or 
trade  which  impute  to  him  the  want  of  those 
qualifications  which  are  essential  to  htm  in  his 
profession  or  trade,  as  to  attribute  knavery  to 
a  lawyer,  ignorance  to  a  physician,  profligacy 
to  a  divine,  cowardice  to  a  soldier,  or  insolv- 
ency or  dishonesty  to  a  merchant  or  trades- 
man. Demarest  v.  Haring,  6  Cow.  (N.  Y.)  76, 
per  Savage,  C.  J. 

Habitual  Drunkenness.  —  The  natural  tend- 
ency and  result  of  the  habit  of  immoderately 
using  intoxicating  liquors,  in  a  person  engaged 
in  any  business,  and  especially  in  professional 
business,  is  to  unfit  him  for  the  proper  dis- 
charge of  it,  and  therefore  such  a  charge  made 
with  reference  to  another's  business  or  pro- 
fessional capacity  is  actionable.  Sanderson  v. 
Caldwell,  45  N.  Y.  398,  6  Am.  Rep.  105.  See 
also  to  the  same  effect  Mclntire  v.  McBean,  13 
U.  C.  Q.  B.  534;  Broughton  v.  McGrew,  39 
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Fed.  Rep.  672;  Wright  v.  Schroeder,  2  Curt. 
(U.  S.)  548;  Darling  v.  Clement,  69  Vt.  292. 

The  Imputation  of  Insanity  against  a  man  em- 
ployed in  a  position  of  trust  and  confidence 
such  as  that  of  a  bank  teller,  whether  the  in- 
sanity is  temporary  or  not,  although  accom- 
panied by  the  explanation  that  it  was  induced 
by  overwork,  is  calculated  to  injure  and  preju- 
dice him  in  that  employment  and  is  therefore 
actionable.  Moore  v.  Francis,  121  N.  Y.  199, 
18  Am.  St.  Rep.  810,  which  was  an  action  of 
libel.  See  also  Morgan  v.  Lingen,  8  L.  T.  N. 
S.  800;  Joannes  v.  Burt,  6  Allen  (Mass.)  236, 
83  Am.  Dec.  625. 

Charging  Professional  Man  with  Changing  His 
Office  to  Save  Expense  Not  Actionable.  —  Stewart 
v.  Minnesota  Tribune  Co.,  40  Minn,  ioi,  12 
Am.  St.  Rep.  696,  which  was  an  action  of  libel 
brought  by  an  attorney  at  law. 

4.  Words  Actionable  though  General  Reputa- 
tion Not  Affected.  —  Moore  v.  Francis,  121  N. 
Y.  199,  18  Am.  St.  Rep.  810;  Forward  v. 
Adams,  7  Wend.  (N.  Y.)  204;  Fitzgerald  v. 
Redfield.  51  Barb.  (N.  Y.)  484. 

5.  Rule  that  Words  Must  Touch  Another  in  His 
Special  Character  or  Relation  —  /  /  'and.  —  Ayte 
v.  Craven,  2  Ad.  &  El.  2,  29  E.  C.  L.  n,  4  N. 
&  M.  220;  Gallwey  v.  Marshall,  9  Exch.  294, 
23  L.  J.  Exch.  78,  2  C.  L.  R.  399;  Lumby  v. 
Allday,  1  Cromp.  &  J.  301,  1  Tyrw.  217;  Bel- 
lamy v  Burch,  16  M.  &  W.  590;  Bell  v. 
Thatcher,  Freem.  K.  B.  276;  James  v.  Brook, 
9  Q.  B.  7.  58  E.  C.  L.  7.  16  L.  J.  Q.  B.  17,  10 
Jur.  541;  Hopwood  v.  Thorn,  8  C.  B.  293,  65 
E.  C.  L.  293;  Foulger  v.  Newcomb,  L.  R.  2 
Exch.  327;  Paine  v.  Verdain,  Freem.  K.  B.  31: 
Miller  v.  David.  L.  R.  9  C.  P.  118;  Dorlev  t 
Roberts,  3  Bing.  N.  Cas.  835,  32  E.  C.  L.  346 
5  Scott  40,  3  Hodges  154;  Brayne  v.  Cooper,  5 
M.  &  W.  249;  Harris  v.  Tucker,  Freem.  K.  B. 
279;  Gibbs  v.  Price,  Style  231;  Cary's  Case 
Popham  207;  Storey  v.  Challands,  8  C.  &  P. 
234,  34  E.  C.  L.  367;  Angle  v.  Alexander,  7 
Bing.  119,  20  E.  C.  L.  71,  4  M.  &  P.  870;  Feise 

Volume  XVIII. 


What  Is  Libelous  : 


LIBEL  AND  SLANDER.     Actionable  Quality  of  Words. 


Familiar  Applications  of  This  Rule  are  to  be  found  in  cases  in  which  it  has  been 
held  that  it  is  not  actionable  to  say  of  a  stay-maker  that  his  business  does  not 
keep  him,  but  the  prostitution  of  a  woman  in  his  shop,1  or  to  say  of  an 
attorney  that  he  has  defrauded  his  creditors  or  has  refused  to  pay  his  debts.2 

Where  an  Officer  Exceeds  His  Jurisdiction  and  is  charged  with  corrupt  conduct  in 
the  performance  of  acts  done  in  excess  of  his  jurisdiction,  such  charge  is  not 
actionable  on  the  theory  that  it  touches  him  in  his  office,  because,  to  the 
extent  that  he  acts  without  authority,  he  must  be  viewed  as  a  private  person.3 


v.  Linder,  3  B.  &  P.  372;  Pemberton  v.  Colls, 
10  Q.  B.  461,  59  E.  C.  L.  461;  Savage  v.  Rob- 
ery,  2  Salk.  694;  Todd  v.  Hastings,  2  Saund. 
307.  See  also  Miller  v.  David,  L.  R.  9  C.  P. 
118. 

Canada.  —  Tighe  v.  Wicks,  33  U.  C.  Q.  B. 
479;  Breeze  v.  Sails,  23  U.  C.  Q.  B.  94;  Fel- 
lowes  v.  Hunter,  20  U.  C.  Q.  B.  382;  Pateison 
v.  Collins,  11  U.  C.  Q.  B.  63. 

United  States.  —  Broughton  v.  McGrew,  39 
Fed.  Rep.  672. 

Georgia.  —  Van  Epps  v.  Jones,  50  Ga.  238. 

Indiana.  —  Divens  v.  Meredith,  147  Ind.  693; 
Jones  v.  Diver,  22  Ind.  184. 

Kentucky.  —  Mills  v.  Taylor,  3  Bibb  (Ky.) 
469. 

Maine.  —  Powers  v.  Cary,  64  Me.  9;  Barnes 
v.  Trundy,  31  Me.  321;  Buck  v.  Hersey,  31 
Me.  558. 

Maryland.  —  Dicken  v.  Shepherd,  22  Md. 
399. 

Massachusetts.  —  McCallum  v.  Lambie,  145 
Mass.  234;  Stevens  v.  Hartwell,  11  Met.  (Mass.) 
542. 

Missouri.  —  Legg  v.  Dunleavy,  80  Mo.  558, 
50  Am.  Rep.  512;  Rammell  v.  Olis,  60  Mo. 
365;  Baldwin  v.  Walser,  41  Mo.  App.  243; 
Spudock  v.  Lombard  Invest.  Co.,  59  Mo.  App. 
225.    See  also  Bray  v.  Callihan,  155  Mo.  43. 

New  York.  —  Purdy  v.  Rochester  Printing 
Co..  96  N.  Y.  372,  48  Am.  Rep.  632;  Sanderson 
v.  Caldwell,  45  N.  Y.  405,  6  Am,  Rep.  105; 
Kinney  v.  Nash,  3  N.  Y.  177;  Keene  v.  Tribune 
Assoc.,  76  Hun  (N.  Y.)  488;  Gallup  v,  Bel- 
mont, (Supm.  Ct.  Gen.  T.)  41  N.  Y.  St.  Rep. 
233;  Ramscar  v.  Gerry,  (Supm.  Ct.  Gen.  T.)  16 
N.  Y.  St.  Rep.  789;  Havemeyer  v.  Fuller,  (N. 
Y.  Super.  Ct.  Tr.  T.)  60  How.  Pr.  (N.  Y.)  316, 
10  Abb.  N.  Cas.  (N.  Y.)  9;  Gunning  v.  Apple- 
ton,  (C.  PI.  Gen.  T.)  58  How.  Pr.  (N.  Y.)  471; 
Wallace  v.  Benneti,  (N.  Y.  Super.  Ct.  Spec. 
T.)  1  Abb  N.  Cas.  (N.  Y.)  478;  Forward  v. 
Adams,  7  Wend.  (N.  Y.)  204;  Ireland  v.  Mc- 
Garvish,  iSandf.  (N.  Y.)i55;  Stone  v.  Cooper, 
2  Den.  (N.  Y.)  293;  Van  Tassel  v.  Capron,  1 
Den.  (N.  Y.)  250,  43  Am.  Dec.  667;  Oakley  v. 
Farrington,  1  Johns.  Cas.  (N.  Y.)  129;  Gilbert 
t.  Field,  3  Cai.  (N.  Y.)  329.  See  also  Titus  v. 
Follet,  2  Hill  (N.  Y.)  318,  and  Thomas  v.  Cros- 
well,  4  Johns.  (N.  Y.)  491. 

North  Carolina.  —  McDowell  v.  Bowles,  8 
Jones  L.  (53  N.  Car.)  184. 

Ohio.  —  Tappan  v.  Wilson,  7  Ohio(pt.  i.)  191. 
Pennsylvania.  —  Fosier  v.  Small,  3  Whart. 
(Pa.)  138. 

Tennessee.  —  Fry  v.  McCord,  95  Tenn.  678. 
Vermont.  —  Redway  v.  Gray,  31  Vt.  292; 
Hosford  v.  Allen,  1  Vt.  50. 

Washington.  —  Urban      Helmick,  15  Wash. 

155- 

Wisconsin.  —  Gillan  v.  State  Journal  Printing 
Co.,  96  Wis.  460;  Canton  Surgical,  etc.,  Chair 

18  C.  of  L.— 60  9-15 


Co.  v.  McLain,  82  Wis.  93;  Geary  v.  Bennett, 
65  Wis.  554;  Weil  v.  Altenhofen,  26  Wis.  708. 

1.  Brayne  v.  Cooper,  5  M.  &  W.  249,  which 
is  a  leading  case  on  this  subject  and  has  been 
frequently  cited  by  American  courts. 

Incontinence  of  Clerk.  —  In  Lumby  v.  Allday, 
1  Tyrw.  217,  1  Cromp.  &  J.  301,  a  clerk  of  a 
gas-light  company  was  charged  with  inconti- 
nence, and  it  was  held  that  the  words  were  not 
actionable. 

2.  Failure  of  Attorney  to  Pay  Debts.  —  Dorley 
v.  Roberts,  3  Bing.  N.  Cas.  835,  32  E.  C.  L. 
346.  See  also  Van  Epps  v.  Jones,  50  Ga. 
238. 

To  Say  of  an  Attorney  that  He  Is  a  Presbyterian 

and  that  he  designs  and  practices  against  the 
king  and  his  interest,  is  not  actionable.  Paine 
v.  Verdain,  Freem.  K.  B.  31. 

Charge  that  Attorney  Is  a  Swindler  Not  Action- 
able,—  Weil  v.  Altenhofen,  26  Wis.  708,  which 
was  an  action  of  slander,  based  upon  a  charge 
that  the  plaintiff,  an  attorney,  was  a  swindler, 
swindling  not  being  a  crime,  and  it  was  held 
that  as  the  words  were  not  spoken  concerning 
the  plaintiff  in  his  profession  and  character  as 
an  attorney  it  was  immaterial  that  he  was  an 
attorney. 

Charge  that  White  Clergyman  Is  a  Free  Negro. 

—  To  say  of  a  minister  of  the  gospel  who  is  a 
white  man  that  he  is  a  free  negro  is  nol  action- 
able, because  the  language  is  not  spoken  of  him 
in  respect  to  his  calling.  McDowell  v.  Bowles, 
8  Jones  L.  (53  N-  Car.)  184. 

Charge  that  Justice  of  the  Peace  Is  a  Rogue,  Not 
Actionable.  —  Oakley  v.  Farrington,  I  Johns. 
Cas.  (N.  Y.)  129. 

To  Say  of  a  Bailiff  that  He  Is  a  Cheating,  Cozen- 
ing Rogue,  is  not  actionable  unless  special  dam- 
ages are  alleged,  because  the  words  do  not 
charge  hirn  with  cheating  in  his  employment. 
Harris  v.  Tucker,  Freem.  K.  B.  279. 

Charging  Farmer  with  Keeping  False  Books.  — 
It  has  been  held  that  it  is  not  actionable  to 
charge  a  farmer  orally  with  keeping  false 
books  of  account  unless  the  farmer  does  an 
extraordinary  business  and  keeps  books  of  ac- 
count with  many  persons.  Rathbun  v.  Emigh, 
6  Wend.  (N.  Y.)  407,  in  which  case,  however, 
the  plaintiff  in  addition  to  being  a  farmer  was 
a  sawyer  of  lumber  and  dealer  therein,  and  it 
was  held  that  the  words  were  actionable. 
3.  Acts  Done  by  Officer  in  Excess  of  Jurisdiction. 

—  Oram  v.  Franklin,  5  Blackf.  (Ind.)  42,  which 
was  an  action  based  on  oral  words  concerning 
a  justice  of  ihe  peace. 

Designation  of  Officer  by  Official  Title.  —  I  n 
Oakley  v.  Farrington,  1  Johns.  Cas.  (N.  Y.) 
129,  the  plaintiff  was  a  justice  of  the  peace,  and 
the  words  were  "  Squire  Oakley  is  a  damned 
rogue,"  and  it  was  held  that  these  words  were 
not  actionable  because  they  Were  not  spoken 
of  the  plaintiff  in  his  official  capacity,  the  ap- 
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Words  Not  Expressly  Applied  to  Special  Character  or  Relation.  —  There  is  some  con- 
fusion in  the  cases  upon  the  point  whether  the  words  used  must  in  terms  be 
applied  by  the  speaker  to  the  office,  business,  or  profession  of  the  person  who 
claims  to  recover  by  reason  of  them,  and  whether,  if  not  so  expressly  applied, 
they  can  be  said  to  touch  him  in  the  special  character  named.  The  rule 
derived  from  the  authorities,  and  with  which  most  of  the  cases  can  be  recon- 
ciled, seems  to  be  this:  When  the  words  spoken  have  such  a  relation  to  the  pro- 
fession or  occupation  of  the  plaintiff  that  they  directly  tend  to  injure  him  in 
respect  to  it,  or  to  impair  confidence  in  his  character  or  ability,  when,  from 
the  nature  of  the  business,  great  confidence  must  necessarily  be  reposed,  they 
are  actionable  although  not  applied  by  the  speaker  to  the  profession  or  occu- 
pation of  the  plaintiff;  but  when  they  convey  only  a  general  imputation  upon 
his  character,  equally  injurious  to  any  one  of  whom  they  might  be  spoken, 
they  are  not  actionable  unless  such  application  be  made.1 

Consideration  of  Whole  Scope  and  Tenor  of  Words.  —  In  determining  whether  or  not 

words  relate  to  one  in  his  special  character  or  relation,  it  is  proper  to  consider 
their  whole  scope  and  tenor.2 

it  is  a  Question  for  the  Jury  in  a  case  of  doubt  or  ambiguity,  whether  or  not  the 
words  were  used  of  the  plaintiff  with  reference  to  his  special  character  or 
relation.3 

Necessity  to  Aver  that  Words  Touched  Plaintiff  in  His  Special  Character  or  Relation.  —  As  a 

general  rule,  the  plaintiff  must  allege  what  his  particular  office,  business,  or 
occupation  was  at  the  time  of  the  speaking  of  the  words,  and  that  they  were 
spoken  with  reference  to  him  in  such  office,  business,  or  occupation,  but  it 
would  seem  that  such  averments  are  not  always  necessary,  and  that  if  it 
appears  from  the  words  themselves  that  they  were  used  in  relation  to  the 
plaintiff's  special  character  or  relation,  no  such  averment  is  necessary.4 
Where,  however,  the  words  are  such  as  affect  a  tradesman's  credit,  it  is  only 
necessary  to  allege  and  prove  that  the  plaintiff  was  a  tradesman,  and  it  is 
not  necessary  either  to  aver  or  to  prove  that  the  words  were  spoken  in  reference 
to  the  plaintiff's  trade  or  business.5 

pellation  of  "  squire  "  being  intended  to  desig-  fessional  business  and  imposes  upon  him  the 
nate  him  merely.  obligations  of  professional  duty. 

Words  Written  Concerning  a  Coroner  Who  Is  a  1.  Words  Not  Expressly  Applied  to  Special  Char- 
Physician. —  In  Purdy  v.  Rochester  Printing  acter  or  Relation.  —  Per  Andrews,  J.,  in  Sander- 
Co.,  96  N.  Y.  372,  48  Am.  Rep.  632,  the  plain-  son  v.  Caldwell,  45  N.  Y.  405,  6  Am.  Rep.  105. 
tiff,  who  was  by  profession  a  physician  and  by  See  also  Ayre  v.  Craven,  2  Ad.  &  El.  2,  29  E. 
office  a  coroner,  declared  upon  a  newspaper  C.  L.  11;  Cawdry  v.  Highley,  Cto.  Car.  270; 
story  which  told  of  the  interruption  of  a  coro-  Dorley  v.  Roberts,  3  Bing.  N.  Cas.  835,  32  E. 
ner's  inquest  by  the  discovery  that  the  sup-  C.  L.  346;  Jones  v.  Littler,  7  M.  &  W.  423; 
posed  dead  man  was  alive.  In  the  article  Chaddock  v.  Briggs,  13  Mass.  248,  7  Am.  Dec. 
complained  of  the  plaintiff  was  referred  to  as  137;  Davis  v.  Ruff,  Cheves  L.  (S.  Car.)  17, 
coroner  only,  and  the  language  used  did  not  34  Am.  Dec.  584;  Continental  Nat.  Bank  v. 
relate  to  his  profession  as  a  physician  in  any      Bowdre,  92  Tenn.  723. 

way,  and  it  was  held  that  as  the  writing  de-        2.  Consideration  of  Whole  Scope  and  Tenor  of 
dared  merely  that  the  plaintiff  as  a  coroner     Words. —  Wilson  v.  Noonan,  23  Wis.  105. 
had  been  prompt  and  efficient  in  the  perform-         3.  Question  for  Jury  as  to  How  Words  Were 
ance  of  his  duties  it  was  not  actionable  as     Used.  —  Lott  v.  Drury,  1  Ont.  577;  Moras.se  v. 
applying  to  him  in  his  professional  capacity.         Brochu,  151  Mass.  567,  21  Am.  St.  Rep.  474; 

Words  Concerning  Transactions  Which  Are  Not  Mains  v.  Whiting,  87  Mich.  172;  Hayner  v. 
Necessarily  Within  Scope  of  Business  of  Profession.  Cowden,  27  Ohio  St.  292.  22  Am.  Rep.  303. 
—  In  Sanderson  v.  Caldwell,  45  N.  Y.  398,  6  4.  Necessity  to  Aver  that  Words  Touched  Plain- 
Am.  Rep.  105,  which  was  an  action  brought  tiff  in  His  Special  Character  or  Relation.  —  Barnes 
by  a  practicing  lawyer,  the  words  declared  v.  Trundy,  31  Me.  321;  Sanderson  v.  Cald- 
upon  charged  the  plaintiff  with  misconduct  in  well,  45  N.  Y.  398,  6  Am.  Rep.  105;  Gilbert  v. 
the  collection  of  certain  claims  against  the  Field,  3  Cai.  (N.  Y.)  329;  Davis  v.  Davis,  I 
government,  and  it  was  held  that  whether  the  Nott  &  M.  (S.  Car.)  290;  Geary  v.  Bennett,  65 
collection  of  such  claims  was  confined  to  law-  Wis.  554;  Gillan  v.  State  Journal  Printing  Co., 
yers,  or  whether  some  members  of  that  pro-      96  Wis.  460. 

fession  declined  to  engage  in  that  business,  5.  Words  Affecting  Credit  or  Solvency  of  Trades- 
was  immaterial,  because  when  such  businers  man.  —  Davis  v.  Ruff,  Cheves  L.  (S.  Car.)  17, 
;s  undertaken  by  a  lawyer  it  is  legitimate  pro-      34  Am.  Dec.  584.    See  also  Read  v.  Hudson,  I 
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(2)  Imputations  Made  After  Occupation  or  Employment  Has  Ceased.  —  It  is 
well  settled  on  authority  that  words  spoken  of  a  person  in  respect  to  his  office 
or  employment,  and  actionable  only  by  respect  thereof,  must  be  spoken  while 
he  is  holding  such  office  or  pursuing  such  employment,  and  not  afterwards.1 
Thus,  where  an  action  is  brought  for  oral  words  spoken  of  a  lawyer  or  physician 
which  do  not  import  the  commission  of  a  crime,  it  must  appear  that  he  was 
practicing  as  such  at  the  time  the  words  were  spoken,  as  otherwise  the  words 
could  not  have  affected  him  professionally.8  _ 

Written  Words  May  Be  Actionable  where  they  contain  imputations  upon  an  officer 
who  has  gone  out  of  office,  touching  his  conduct  in  office,  upon  the  theory 
that  they  invoke  upon  the  plaintiff  the  odium  and  scorn  of  the_  public,  and 
have  a  tendency  to  injure  him  in  his  private  character  and  to  bring  him  into 
contempt  and  disgrace.3 

c  Words  Touching  One  Engaged  in  Illegal  Business  —  m  General.  — 
Words  are  not  actionable  on  the  theory  that  they  touch  one  in  his  business, 
profession,  or  occupation,  where  his  business,  profession,  or  occupation  is  an 
illegal  one.4 

Where  Plaintiff  Has  Not  Obtained  Requisite  License  to  Practice  Profession  or  Do  Business.  — 

It  would  seem  that  where  the  plaintiff  is  a  practicing  physician,  but  is  not 
licensed  to  practice  as  such,  and  therefore  cannot  recover  compensation  for 
his  services,  he  cannot  maintain  an  action  for  words  charging  him  with 
malpractice  in  his  profession,  unless  he  is  charged  with  having  committed 
some  offense  involving  moral  turpitude  or  subjecting  him  to  an  infamous 
punishment.5 


Ld.  Raym.  610,  and  Stanton  v.  Smith,  2  Ld. 
Raym.  14S0. 

1.  Imputations  Made  after  Occupation  or  Em- 
ployment Has  Ceased.  —  Onslow  v.  Home,  3 
Wils.  C  PL  188;  Kerle  v.  Osgood,  1  Vent.  50; 
Collis  v.  Malin,  Cro.  Car.  282;  Forward  v. 
Adams,  7  Wend.  (N.  Y.)  204;  Edwards?'.  How- 
ell, 10  Ired.  L.  (32  N.  Car.)  211 ;  McKee  v.  Wil- 
son, 87  N.  Car.  300.  See  also  Marshall  v. 
Addison,  4  Har.  &  M.  (Md.)  537- 

A  Dictum  to  the  Contrary  in  Walden  v.  Mitch- 
ell, 2  Vent.  265,  was  disapproved  in  Onslow  v. 
Home,  3  Wils.  C.  PI.  188,  and  in  Forward  v. 
Adams,  7  Wend.  (N.  Y.)  204. 

2.  Plaintiff  Must  Be  Practicing  Profession 
When  Words  Are  Spoken.  —  Per  Sutherland,  J., 
in  Forward  v.  Adams,  7  Wend.  (N.  Y.)  204, 
citing  Onslow  v.  Home,  3  Wils.  C.  PI.  188; 
Gibbs  v.  Price,  Style  231;  and  Cary's  Case,  Pop- 
ham  207,  in  which  last  case  it  was  held  that  it 
is  not  sufficient  to  allege  that  the  plaintiff  was 
a  man  learned  in  the  law,  but  that  it  should 
have  been  alleged  that  he  was  a  practicing 
lawyer. 

3.  '  Actionable  Writings  Concerning  Ex-officers. 

—  Russell  v.  Anthony,  21  Kan.  450,  30  Am. 
Rep.  436;  Sharpe  v.  Larson,  67  Minn.  428; 
Dtessel  v.  Shipman,  57  Minn.  23;  Thompson 
v.  Powning,  15  Nev.  195:  Cramer  i-.  Riggs,  17 
Wend.  (N.  Y.)  209;  Neeb  v.  Hope,  in  Pa.  St. 
145- 

Oral  Imputation  upon  Ex-constable.  —  In  Ed- 
wards v.  Howell,  10  Ired.  L.  (32  X.  Car.)  211, 
it  appeared  that  the  defendant,  speaking  of  the 
plaintiff  who  had  been,  but  was  no  longer,  a 
constable,  declared  that  he  had  falsely  made  a 
return  to  an  execution,  and  it  was  held  that 
these  words  were  not  actionable  without  proof 
of  special  damage  as  imputing  misconduct  in 
office. 

4.  Words  Concerning  Illegal  Business  Not  Ac- 
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tionable  —  England.  —  Hunt  v.  Bell,  1  Bing.  I, 
8  E.  C.  L.  373;  Morris  v.  Langdale,  2  B.  &  P. 
284;  Onslow  v.  Home,  3  Wils.  C.  PI.  188.  See 
also  Foulger  v.  Newcomb,  L.  R.  2  Exch.  327. 

United  States.  —  Dauphin  v.  Times  Pub.  Co., 
18  Rep.  10,  7  Fed.  Cas.  No.  3,584a 

California. — Johnson  v.  Simonton,  43  Cal. 
242. 

New  Hampshire.  —  Harris  v.  Burley,  8  N. 
H.  216. 

North  Carolina.  —  McGuire  v.  Blair,  2  Law 
Repos.  (4  N.  Car.)  443. 

Rhode  Island.  —  Perry  v.  Man,  I  R.  I.  263. 

Words  Concerning  Plaintiff's  Conduct  of  Lottery. 
—  Dauphin  v.  Times  Pub.  Co.,  18  Rep.  10,  7 
Fed.  Cas.  No.  3.584"- 

Words  Concerning  Exhibitor  of  Sparring 
Matches.  —  Hunt  v.  Bell,  1  Bing  1,  8  E.  C.  L. 
373- 

Exposure  of  Humbugs  Not  Actionable.  —  See 

Richards  v.  Judd,  (Supm.  Ct.  Gen.  T.)  15  Abb. 
Pr.  N.  S.  (N.  Y.)  184. 

Occasional  Violations  of  Law  in  Conduct  of  Bus- 
iness —  Attack  upon  General  Business  Integrity 
Actionable.  —  Chenery  v.  Goodrich,  98  Mass. 
224.  See  also  Greville  v.  Chapman,  Dav.  & 
M.  553. 

5.  Where  Plaintiff  Has  Not  Obtained  Requisite 
License  to  Practice  Profession  or  Do  Business.  — 

March  v.  Davison,  9  Paige  (N.  Y.)  580.  See 
also  Trimmer  v.  Hiscock,  27  Hun  (NT.  Y.)  364. 

Words  Spoken  After  Obtaining  License  Concern- 
ing Previous  Transactions  Held  Actionable,  — 
Crane  v.  Darling,  71  Vt.  295. 

Words  Spoken  Concerning  Homoeopathic  Phy- 
sician.—It  has  been  intimated  thai  where  by 
statute  the  allopathic  system  or  school  of 
medicine  h?s  been  recognized  as  the  only  legal 
system  or  school  of  medicine,  it  is  question- 
able whether  any  physician  or  person  calling 
himself  or  called  by  others  a  physician,  not 
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What  Is  Libelous  : 


LIBEL  AND  SLANDER.     Actionable  Quality  of  Words. 


Words  Actionable  Regardless  of  Plaintiff's  Special  Character  or  Eelation.  —  It  would  seem 
that  where  the  words  are  such  that  if  they  had  been  used  concerning  an  ordi- 
nary person  they  would  have  been  actionable,  the  person  referred  to  may 
maintain  an  action  regardless  of  the  fact  that  they  were  spoken  concerning 
him  in  the  transaction  of  illegal  acts.1 

d.  Distinction  Between  Oral  and  Written  Words— (i)  hi  Gen- 
eral. —  Where  the  accusation  or  imputation  is  made  concerning  a  person  in 
his  office,  trade,  profession,  or  business,  it  is  immaterial,  even  though  special 
damage  is  not  shown,  whether  the  words  are  oral  or  in  writing,  and  it  is  not 
necessary  to  resort  to  the  nice  distinctions  that  are  made  in  ordinary  cases 
between  the  actionable  quality  of  words  spoken  and  words  written,  because, 
where  oral  words  are  used  concerning  one  in  a  special  character,  damage 
will  be  presumed  where  it  would  not  be  presumed  if  the  words  referred  to  an 
ordinary  person.2 

(2)  Words  Which  Do  Not  Import  Commission  of  Crime.  —  Where  the  words 
touch  another  in  his  office,  trade,  profession,  or  business,  they  are  actionable 
without  proof  of  special  damage,  even  though  they  do  not  charge  him  with 
the  commission  of  a  crime,  and  even  though  they  are  oral.3 


licensed  as  an  allopathic  physician,  can  main- 
tain an  action  against  any  one  for  calling  him 
a  quack.  White  v.  Carroll,  42  N.  Y.  161,  1 
Am.  Rep.  503,  which  case,  however,  was  de- 
cided after  the  enactment  of  Act  New  York 
1S14,  which  abolished  in  effect  all  previous 
statutory  regulations  and  restrictions  concern- 
ing the  practice  of  medicine. 

1.  Words  Actionable  Regardless  of  Plaintiff's 
Special  Character  or  Relation. —  March  v.  Davi- 
son, 9  Paige  (N.  Y.)  5S0,  in  which  case  an  un- 
licensed physician  was  charged  with  the  crime 
of  manslaughter,  the  words  being  spoken  con- 
cerning his  treatment  ot  a  patient. 

Fraud  in  Conducting  Horse-race.  —  In  Greville 
v.  Chapman,  5  Q.  B.  731,  4S  E.  C.  L.  731,  Dav. 
&  M.  553,  8  Jur.  189,  13  L.  J.  O.  B.  172,  the 
writing  complained  of  consisted  of  a  charge 
that  the  plainiiff  had  entered  a  horse  for  a  race 
and  had  afterwards  fraudulently  withdrawn 
him  for  the  purpose  of  obtaining  an  unfair  ad- 
vantage over  other  persons  with  whom  he  had 
laid  wagers,  and  it  being  objected  that  the 
plaintiff  had  no  right  of  action  because  of  the 
business  he  was  engaged  in,  the  court  held 
that  the  writing  was  libelous,  "  for  even  if 
running  a  race  without  fraud  were  altogether 
prohibited  by  the  law,  still  the  party  infring- 
ing its  provisions  would  not  thereby  be  de- 
prived of  all  protection  to  his  character  in 
other  matters  connected  with  the  transaction." 
The  court,  however,  declared  that  engaging  in 
a  horse-race  was  not  illegal. 

2.  No  Distinction  Between  Oral  and  Written 
Words.  —  Hirshfield  v.  Ft.  Worth  Nat  Bank, 
83  Tex.  452,  29  Am.  St.  Rep.  660.  See  also 
Lansing  v.  Carpenter,  9  Wis.  540,  76  Am.  Dec. 
281,  per  Paine,  J. 

Distinction  Should  Not  Be  Altogether  Ignored. 
—  In  Weiss  v.  Whittemore,  28  Mich.  366,  which 
was  an  action  based  on  a  news  publication, 
the  court,  waiving  any  consideration  of  the 
actionable  quality  of  oral  language  concern- 
ing one  in  a  special  character,  declared  that 
when  such  language  is  written  and  especially 
primed  in  a  newspaper  of  wide  circulation,  the 
distinction  between  the  actionable  quality  of 
oral  and  written  words  should  not  be  ignored, 
and  the  court  quoted  Harman  v.  Delany,  2 
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Slra.  898,  as  follows:  "  The  law  has  always 
been  very  tender  of  the  reputation  of  trades- 
men; and  therefore  words  spoken  of  them  in 
the  way  of  their  trade  will  bear  an  action, 
that  will  not  be  actionable  in  the  case  of  an- 
other person;  and  if  bare  words  are  so,  it  will 
be  stronger  in  the  case  of  a  public  newspaper, 
which  is  so  diffusive." 

Oral  Words  Touching  Another  in  His  Office,  etc., 
Actionable  Per  Se  —  England.  —  Onslow  v. 
Home,  3  Wils.  C.  PI.  177,  2  W.  Bl.  750. 

United  States.  —  Wright  v.  Schroeder,  2 
Curt.  (U.  S.)  548.  See  also  Broughton  v.  Mc- 
Grew,  39  Fed.  Rep.  672. 

Indiana.  — Jones  v.  Diver,  22  Ind.  184;  Hes- 
ler  v.  Degant,  3  Ind.  501;  Craig  v.  Brown,  5 
Blackf.  (Ind.)  44. 

Maryland.  —  Blumhardtr.  Rohr,  70  Md.  32S. 
See  also  Wagner  v.  Ilolbrunner,  7  Gill  (Md.) 
296. 

Minnesota.  —  Gove  v.  Blether),  21  Minn.  80, 
18  Am.  Rep.  380. 

New  Hampshire. — Wier  v.  Allen,  51  N.  H. 
177;  Harris  v.  Burley,  8  N.  H.  216. 

New  York.  —  Sanderson  v.  Caldwell,  45  N. 
Y.  398,  6  Am.  Rep.  105. 

Pennsylvania.  —  Rush  v.  Cavenaugh,  2  Pa. 
St.  187;  M'Millan  v.  Birch,  1  Binn.  (Pa.)  178, 
2  Am.  Dec.  426. 

South  Carolina.  —  Davis  v.  Davis,  I  Nott  & 
M.  (S.  Car.)  290;  Bentley  v.  Reynolds,  1  Mc- 
Mull.  L.  (S.  Car.)  16,  36  Am.  Dec.  251,  per 
Evans,  J. 

Vermont. — Skinner  v.  Grant.  12  Vt.  456; 
Cbipman  v.  Cook,  2  Tyler  (Vt.)  456. 

Virginia. —  Harman  v.  Cundiff,  82  Va.  239, 
Hoyle  v.  Young,  I  Wash.  (Va.)  150,  1  Am. 
Dec.  446. 

Wisconsin.  —  Singer  v.  Bender,  64  Wis.  169; 
Spiering  v.  Andrae,  45  Wis.  330,  30  Am.  Rep. 
744;  Gottbehuet  v.  Hubachek,  36  Wis.  515. 

3.  Words  Actionable  though  No  Crime  Imputed. 
- —  Blumhaidt  v.  Rohr,  70  Md.  328;  Sillars  v. 
Collier,  151  Mass.  50;  Pratt  v.  Pioneer  Press 
Co.,  35  Minn.  251;  Moore  v.  Francis,  121  N. 
Y.  199,  18  Am.  St.  Rep.  810;  Secor  v.  Harris, 
18  Barb.  (N.  Y.)  425;  Brown  v.  Orvis,  (Supm. 
Ct.)  6  How.  Pr.  (N.  Y.)  376;  Rush  v.  Cave- 
naugh, 2  Pa.  St.  187;  Brown  v.  Yannaman.  85 
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e  Imputations  upon  Public  Officers  —  (i)  In  General.  —  Oral  or 
written  words  which  impute  that  one  who  holds  an  office  has  been  guilty 
of  improper  conduct  in  that  office,  or  has  been  actuated  by  wicked  corrupt,  or 
selfish  motives,  or  is  incompetent  for  the  position,  are  actionable. 


Wis.  451.  39  Am.  St.  Rep.  860;  Gottbehuet  v. 
Hubachek,  36  Wis.  515. 

1  Imputations  upon  Public  Officers  —  Written 
Words  —  England.  —  Davis  v.  Shepstone,  11 
App.  Cas.  187;  Cheese  v.  Scales,  10  M.  &  W. 
488.  6  Jur.  955,  12  L.  J   Exch.  13. 

Canada.  —  Corbett  v.  Jackson,  1  U.  C.  y.  t>. 
128;  Massie  v.  Toronto  Printing  Co.,  11  Ont. 
■xb2-  Lavergne  *.  Lainesse,  6  Quebec  241. 

United  States.  —  O'Shaughnessy  v.  New 
York  Recorder  Co.,  58  Fed.  Rep.  653;  Ciark  v. 
Ford,  1  Hayw.  &  H.  (D.  C.)  6,  5  Fed.  Cas.  No. 
2  820-  Cook  v.  Tribune  Assoc.,  5  Blatchf.  (U. 
S.)  352;  McDonald  v.  Woodruff,  2  Dill.  (U. 
S  N  244. 

"California.—  Van  Vactorf.  Walkup,  46  Cal. 

124.  „ 

Connecticut.  —  Atwaier  v.  Morning  News  Co., 
67  Conn.  504;  Mix  v.  Wood  ward,  12  Conn.  262. 

Georgia  —  Augusta  Evening  News  r  Rad- 
ford, 91  Ga.  494,  44  Am.  St.  Rep.  S3- 

Hawaii.  —  Rex  v.  Gibson,  6  Hawaii  310, 
which  was  a  criminal  prosecution. 

Illinois,  —  Rearick  v.  Wilcox,  81  111.  77; 
Whitney  v.  Allen,  62  111.  472. 

Indiana.  —  Prosser  v.  Callis,  117  Ind.  105; 
Young  v.  Clegg,  93  Ind.  371;  Indianapolis 
Sun  Co,  v.  Horrell,  53  Ind.  527;  De  Armond  v. 
Armstrong,  37  Ind.  35;  Johnson  v.  Stebbins,  5 
Ind.  364. 

Iowa.  —  Clifton  v.  Lange,  108  Iowa  472; 
Rector  v.  Smith,  II  Iowa  302. 

Kansas.  —  Russell  v.  Anthony,  21  Kan.  45°, 
30  Am.  Rep.  436.  „  „  „ 

Kentucky.  —  Smith  v.  Com.,  98  Ky.  437, 
which  was  a  criminal  prosecution;  Tracy  v. 
Com.,  87  Ky.  578,  which  was  a  criminal  pros- 
ecution; Robbins  v.  Treadway,  2  J.  J.  Marsh. 
(Ky.)  540,  19  Am.  Dec.  152. 

Maine.  —  McNally  v.  Burleigh,  91  Me.  22; 
O'Rourke  v.  Lewision  Daily  Sun  Pub.  Co.,  89 
Me.  310;  Powers  v.  Cary,  64  Me.  9. 

Maryland.  —  Richardson  v.  State,  66  Md. 
205  which  was  a  criminal  prosecution;  Negley 
v.  Farrow,  60  Md.  158,  45  Am.  Rep.  715;  Avi- 
rett  v  State,  76  Md.  510,  which  was  a  criminal 
prosecution.  See  also  Ridgely  v.  State,  75 
Md  510,  which  was  a  criminal  prosecution. 

Massachusetts.  —  Com.  v.  Wardwell,  136 
Mass  164;  Com.  v.  Damon,  136  Mass.  441: 
Com.  v.  Snelling,  15  Pick.  (Mass.)  321;  all  of 
which  were  criminal  prosecutions. 

Michigan.  —  Randall  v.  Evening  News 
Assoc.,  101  Mich.  561;  Ewing  v.  Ainger,  96 
Mich  587-  Boehmer  v.  Detroit  Free  Press 
Co.,  94  Mich.  7.  34  Am.  Si.  Rep.  318;  Hay  v. 
Reid,  85  Mich.  296;  Randall  v.  Evening  News 
Assoc.,  79  Mich.  266;  Bourreseau  v.  Detroit 
Evening  Journal  Co.,  63  Mich.  425.  6  Am.  St. 
Rep.  320;  Foster  v.  Scripps,  39  Mich.  376,  33 
Am  Rep.  403.  41  Mich.  742.  See  also  Long  v. 
Tribune  Printing  Co.,  107  Mich.  207;  Bailey 
V  Kalamazoo  Pub.  Co.,  40  Mich.  251. 

Minnesota.  —  Sharpe  v.  Larson,  70  Minn.  209, 
67  Minn.  428;  Wilcox  v.  Moore,  69  Minn.  49; 
Martin  v.  Paine,  69  Minn.  4S2;  Dressel  v.  Ship 
man  57  Minn.  23;  Larrabee  v.  Minnesota  Tn 


bune  Co.,  36  Minn.  141;  Stoll  v.  Houde,  34 
Minn.  193.  See  also  Pratt  v.  Pioneer  Press 
Co.,  32  Minn.  217. 

Missouri.  —  McGinnis  v.  Knapp,  109  Mo. 
131.    See  also  Price  v.  Whitely,  50  Mo.  439. 

New  Hampshire. — Carpenter  v.  Bailey,  56 
N.  H.  283.  xt  „r 

New  York.  —  Mattice  v.  Wilcox,  147  N.  Y. 
624-  Henderson  v.  Commercial  Advertiser 
Assoc.,  in  N.  Y.  685,  46  Hun  (N.  Y.)  504; 
Hamilton  v.  Eno,  81  N.  Y.  116;  Culver  v.  Van 
Anden,  (Supm.  Ct.  Spec.  T.)  4  Abb.  Pi.  (N.  Y.) 
375;  Thomas  v.  Croswell,  7  Johns.  (N.  Y.)  264, 

5  Am.  Dec.  269;  Howard  v.  Thompson,  21 
Wend.  (N.  Y.)  319,  34  Am.  Dec.  238;  Maynard 
v  Beardsley,  7  Wend.  (N.  Y.)  560,  22  Am. 
Dec.  595;  King  s.  Root,  4  Wend.  (N.  Y.)  113, 
21  Am.  Dec.  102.  See  also  Purdy  v.  Carpen- 
ter, (Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.) 
361;  Dolloway  v.  Turrill,  26  Wend.  (N.  Y.) 
383;  People  v.  Seaman,  (Supm.  Ct.  Gen.  T.) 

6  N.  Y.  St.  Rep.  765,  which  was  a  criminal 
prosecution. 

Ohio.  —  Gage  v.  Robinson,  12  Ohio  251. 
See  also  Van  Derveer  v.  Sutphin,  5  Ohio  St. 
293. 

Pennsylvania.  —  Neeb  v.  Hope,  ill  Pa.  St. 
145;  Rowand  v.  De  Camp,  96  Pa.  St.  493; 
Gray  v.  Pentland,  2  S.  &  R.  (Pa.)  23. 

Rhode  Island.  —  Tiepke  v.  Times  Pub.  Co., 
20  R.  I.  200;  Ames  v.  Hazard,  8  R.  I.  143.  6 
R.  I.  343.  See  also  Kent  v.  Bongartz,  15  R.  I. 
72,  2  Am.  St.  Rep.  870. 

Tennessee.  —  Russell  v.  Farrell,  102  Tenn. 
248. 

Texas.  —  Cotulla  v.  Kerr,  74  Tex.  89,  15  Am. 
Si.  Rep.  819;  Houston  Printing  Co.  v.  Moulde, 
15  Tex.  Civ.  App.  574;  Forke  v.  Homann,  14 
Tex.  Civ.  App.  670. 

Vermont.  —  Royce  v.  Maloney,  58  Vt.  437, 
57  Vt.  325.  See  also  Harris  v.  Huntington,  2 
Tyler  (Vt.)  129,  4  Am.  Dec.  728;  Harris  v. 
Lawrence,  1  Tyler  (Vt.)  156. 

West  Virginia.  —  See  Sweeney  v.  Baker,  13 
W.  Va.  158,  31  Am.  Rep.  757. 

Wisconsin. — Adamson  v.  Raymer,  94  Wis. 
243;  Smith  v.  Utley,  92  Wis.  133;  Buckstaff  v. 
Viall,  84  Wis.  129;  Eviston  v.  Cramer,  57  Wis. 
570,  47  Wis.  659,  54  Wis.  220;  Wilson  v. 
Noonan,  35  Wis.  321,  23  Wis.  105;  Lansing  v. 
Carpenter,  9  Wis.  540,  76  Am.  Dec.  281.  See 
also  Buckstaff  v.  Hicks,  94  Wis.  34,  59  Am. 
St.  Rep.  853;  Kimball  v.  Fernandez,  41  Wis. 
329. 

Imputations  upon  Public  Officers  —  Oral  Words 

—England.  —  Onslow  v.  Home,  3  Wils.  C.  PI. 
177,  2  W.  Bl.  750. 

Connecticut.  —  Bailey  v.  Hyde,  3  Conn.  463. 

Indiana.  —  Wintrode  v.  Renbarger,  150  Ind. 
556;  Craig  v.  Brown,  5  Blackf.  (Ind.)  44; 
Oram  v.  Franklin,  5  Blackf.  (Ind.)  42.  See 
also  Hays  v.  Allen,  3  Blackf.  (Ind.)  408. 

Massachusetts.  —  Sillars  v.  Collier,  151  Mass. 
50;  Dodds  v.  Henry,  9  Mass.  262. 

Minnesota.  —  Quinn  v.  Scott,  22  Minn.  456; 
Gove  v.  Blethen,  21  Minn.  80,  18  Am.  Rep. 
380. 
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Words  Actionable  Which  Would  Not  Be  if  Spoken  of  Common  Person.  —  As  will  be  more 

particularly  seen  hereinafter,  words  which  are  not  actionable  when  spoken  of 
a  common  person  may  be  so  when  applied  to  a  person  holding  an  office  of 
trust  or  profit,  and  the  reason  is  that  the  words  put  him  in  danger  of  being 
excluded  from  his  office;1  but  mere  opprobrious  words  which  contain  no 
imputation  of  the  breach  of  legal  or  moral  obligation,  even  when  spoken  of  a 
man  in  office,  are  not  actionable  per  se  when  they  are  not  such  as  will  subject 
the  person  spoken  of  to  punishment  or  temporal  loss.* 

(2)  As  Respects  Particular  1 'input  at  ions  —  (a)  Ignorance  and  Want  of  Capacity  to 
Perform  Duties  of  Office.  —  Words,  whether  oral  or  written,  which  charge  an  officer 
with  ignorance  and  want  of  capacity  to  perform  the  duties  of  his  office  are 
actionable  per  se.3 

(b)  Malfeasance  or  Misfeasance  in  Office.  —  To  write  of  an  officer  that  he  has  been 
guilty  of  habitual  neglect  of  duty  is  libelous  perse*  and  it  has  been  held  that 
oial  or  written  words  charging  an  officer  with  violation  of  his  official  oath  are 
actionable  per  se;5  but  oral  words,  in  order  to  be  defamatory  of  one  in  respect 
to  his  public  office,  and  actionable  per  se,  must  go  at  least  so  far  as  to  impute 
to  him  some  incapacity  or  lack  of  due  qualification  to  fill  the  position  or  some 
positive  past  misconduct  which  will  injuriously  affect  him  in  the  office,  or  the 
holding  of  principles  which  are  hostile  to  the  maintenance  of  the  government. « 

(c)  Commission  of  Crime.  —  A  writing  which  imputes  to  an  officer  a  high  crime 
and  misdemeanor  in  office  is  a  criminal  libel ;  7  and  a  charge  that  an  officer  is  a 
defaulter  is  actionable.8  But  in  order  to  render  words  actionable,  even 
though  they  be  oral  words,  if  they  refer  to  the  official  character  or  action  of 
a  person  holding  an  office  of  trust  or  profit,  it  is  not  necessary  that  they 
should  import  the  commission  of  a  crime,  the  reason  for  this  rule  being  that 
when  an  office  is  lucrative  words  which  reflect  upon  the  integrity  or  capacity 
of  the  officer  render  his  tenure  precarious  and  are  therefore  necessaril'y 
injurious.9 


Missouri. — Callahan  v.  Ingram,  122  Mo. 
355.  43  Am.  St.  Rep.  583. 

New  York.  —  Dole  v.  Van  Rensselaer,  1 
Johns.  Cas.  (M.  V.)  330. 

Pennsylvania.  —  Hook  v.  Hackney,  r6  S.  & 
R.  (Pa.)  385. 

Vermont.  -  Smith  v.  Johnson,  69  Vt.  231; 
Chipman  v.  Cook,  2  Tyler  (Vt.)  456. 

Wisconsin.  —  Ellsworth  v.  Hayes,  71  Wis. 
427;  Spiering  v.  Andrae,  45  Wis.  330,  30  Am. 
Rep.  744;  Gottbehuet  v.  Hubachek,  36  Wis. 
5t5- 

1.  Craig-  v.  Brown,  5  Blackf.  (Ind.)  44. 

2.  Mere  Opprobrious  Words  Concerning  Officer 
Not  Actionable.  —  Onslow  v.   Home    3  Wils 
C.  PI.  177,  2  VV.  Bl.  750. 

3.  Charge  of  Ignorance  and  Want  of  Capacity  to 
Perform  Duties  Actionable.  —  Alexander  v. 
Jenkins,  (1S92)  1  Q.  B.  797,  61  L.  J.  Q.  B.  634, 
66  I..  T.  N.  S.  391,  40  VV.  R.  546,  56  J.  P.  452; 
Spiering  v.  Andrae,  45  Wis.  330,  30  Am.  Rep.' 
744,  in  which  latter  case  the  court  disapproved 
Mayrant  v.  Richardson,  1  Nott  &  M.  (S.  Car.) 
317,  9  Am.  Dec.  707. 

4.  Written  Charge  of  Neglect  of  Duty  Action- 
able. —  Larrabee  v.  Minnesota  Tribune  Co.,  36 
Minn.  141 ;  Smith  v.  Utley,  02  Wis.  133. 

Charge  of  Malfeasance  in  Office  Actionable.  — 
See  Whitney  v.  Allen,  62  111.  472;  Rector  v. 
Smith,  11  Iowa  302,  which  were  actions  based 
on  written  words;  and  see  Heller  v.  Duff,  62 
N.  J.  L.  101,  which  was  an  action  of  slander. 

5.  Charge  of  Violation  of  Official  Oath  Action- 
able.—  Gove  v.  Blethen,  21  Minn.  80,  18  Am. 
Rep.  380,  holding  lhat  oral  words  were  ac- 


tionable alihough  they  did  not  charge  techni- 
cal perjury;  Hook  v.  Hackney,  16  S.  &  R. 

(Pa.)  385. 

6.  Sillars  v.  Collier,  151  Mass.  50.  See  also 
Shattuck  v.  Allen,  4  Gray  (Mass.)  540,  hold- 
ing that  even  where  the  words  are  in  writing 
they  are  noi  actionable  perse  if  they  do  not 
charge  corrupt  or  improper  motives,  immoral 
conduct,  or  dishonesty,  but  merely  thai  he  has 
formed  misiaken  conceptions  of  his  legal  duty 
and  adhered  to  and  acted  upon  them  with 
great  pertinacity. 

7.  Com.  v.  Snelling,  15  Pick.  (Mass.)  321. 
Actionable  Charge  that  Officer  Has  Committed 

Crime.  — An  oral  charge  that  an  officer  has 
committed  an  offense  against  public  justice 
for  which  he  is  indictable  and  removable  from 
office  is  actionable  per  se.  Gove  v.  Blethen, 
21  Minn.  80,  18  Am.  Rep.  3S0.  See  also 
Rovvand  v.  De  Camp,  96  Pa.  St.  493. 

8.  Actionable  Charge  that  Officer  Is  Defaulter. 
—  Stcll  v.  Houde,  34  Minn.  193. 

Words  Not  Actionable  as  Charging  Embezzle- 
ment. —  To  write  of  a  county  treasurer  that  he 
refused  upon,  it  may  be,  an  officious  applica- 
tion, to  have  his  office  and  books  examined 
before  an  election,  and  that  certain  persons, 
upon  a  slight  examination  of  some  papers  ex- 
hibited, gave  a  certificate  which  did  not  show 
what  disposition  he  had  made  of  all  the  notes 
placed  in  his  hands,  is  not  actionable  as  charg- 
ing official  misconduct  and  embezzlement. 
Henderson  v.  Hale,  19  Ala.  154. 

9.  Officer  Need  Not  Be  Charged  with  Commis- 
sion of  Crime. —  Gove  v.  Blethen,  21  Minn. 

950  Volume  XVIII. 


What  Is  Libelous  : 


LIBEL  AND  SLANDER.     Actionable  Quality  of  Words. 


An  Oral  Charge  that  an  Officer  Would  Commit  a  Crime  in  the  conduct  of  his  office  IS 
actionable,  although  ordinarily  a  mere  oral  charge  of  criminal  propensity 
which  is  not  made  with  reference  to  one's  business  or  office  is  not  actionable. 

(d)  Corruption,  Dishonesty,  Want  of  Integrity.  —  It  is  actionable /<r  se  to  charge  an 
officer  with  corruption  in  his  office.2 

(e)  Drunkenness.  —  A  writing  which  charges  an  officer  with  unfitness  to  per- 
form the  duties  of  his  office  by  reason  of  his  frequent  intoxication  is  actionable 
pe*  se  3  but  it  has  been  held  that  such  a  charge  made  orally  is  not  action- 
able where  an  officer's  drunkenness  is  no  ground  for  dismissing  him  from  his 
office 

(f)  '  Caricatures.  —  A  caricature  or  cartoon  which  represents  a  public  officer  as 
being  guilty  of  dishonesty  or  corruption  in  his  office  is  actionable  per  se. 

(?)  As  Respects  Particular  Officers.  —  As  is  disclosed  by  the  cases  in  the  note 
hereto,  it  is  immaterial  what  office  one  holds  to  bring  him  within  the  rule  here 
under  consideration.  It  applies  to  all  officers  of  the  United  States,  and  to 
state,  city,  and  county  officers,  and  it  is  immaterial  whether  the  office  is  an 
elective  or  an  appointive  one.6 


80  18  Am.  Rep.  380.  See  also  Onslow  v. 
Home,  3  Wils.  C.  PI.  177.  2  W.  Bl.  750,  hold- 
ing that  a  criminal  breach  of  trust  need  not 
be  charged;  Bourreseau  z.  Detroit  Evening 
Journal  Co.,  63  Mich.  425,  6  Am.  St.  Rep.  320; 
Randall  v.  Evening  News  Assoc.,  101  Mich. 
561. 

1.  Craig  v.  Brown,  5  Blackf.  (Ind.)  44,  in 
which  case  it  was  held" that  the  following  oral 
words  spoken  of  a  postmaster  were  actionable: 
"  He  would  rob  the  mail  for  one  hundred 
dollars;  yes,  he  would  rob  the  mail  for  five 
dollars.  I  believe  that  he  would  rob  the  mail 
for  one  hundred  dollars;  yes,  I  believe  he 
would  rob  it  for  five  dollars." 

2.  Oral  Charge  of  Corruption  in  Office  Actionable. 

—  Callahan  v.  Ingram,  122  Mo.  355,  43  Am. 
St.  Rep.  583;  Lindsey  v.  Smith,  7  Johns.  (N. 
Y.)  35g;  Smith  v.  Johnson,  69  Vt.  231. 

Written  Charge  of  Corruption  in  Office  Action- 
able. —  Van  Vactor  v.  Walkup,  46  Cal.  124; 
Atwater  v.  Morning  News  Co.,  67  Conn.  504; 
Augusta  Evening  News  v.  Radford,  91  Ga. 
494,  44  Am.  St.  Rep.  53;  Rearick  v.  Wilcox,  81 
111.  77;  De  Armond  v.  Armstrong,  37  Ind.  35; 
Bourreseau  v.  Detroit  Evening  Journal  Co.,  63 
Mich.  425,  6  Am.  St.  Rep.  320;  Evision  v. 
Cramer,  47  Wis.  659;  Wilson  v.  Noonan,  23 
Wis.  105,  35  Wis.  321. 

Oral  Charge  of  Acceptance  of  Bribe  Actionable. 

—  Chipman  v.  Cook,  2  Tyler  (Vt.)  456. 

3.  Written  Charge  of  Drunkenness  Actionable. 

—  King  v.  Root,  4  Wend.  (N.  Y.)  113,  21  Am. 
Dec.  102;  Gray  v.  Pentland,  2  S.  &  R.  (Pa.)  23. 
See  also  Buckstaff  v.  Hicks,  94  Wis.  34,  59 
Am.  St.  Rep.  853. 

4.  Alexander  v.  Jenkins,  (1S92)  1  Q.  B.  797, 
61  L.  J.  Q.  B.  634,  66  L.  T.  N.  S.  391,  40  W.  R. 
516,  56  J.  P.  452,  in  which  case  it  was  charged 
that  the  plaintiff,  by  reason  of  his  being  always 
drunk,  was  not  a  fit  man  for  the  council.  Com- 
pare Sillars  v.  Collier,  151  Mass.  50. 

6.  Actionable  Caricature  of  Public  Officer.  — 
Randall  v.  Evening  News  Assoc.,  101  Mich. 
561,  wherein  will  be  found  a  reproduction  of 
an  actionable  cartoon  which  represented  the 
plaintiff  as  manipulating  a  faucet  in  the  end 
of  a  gigantic  hogshead  from  which  a  stream 
of  dollars  fell  into  the  pails  of  various  persons 
ready   to    receive   them,  the   cartoon  being 
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labeled:  "  James  A.  Randall.  —  '  Come,  boys, 
and  have  something  with  me.'  "  See  also 
Randall  v.  Evening  News  Assoc.,  79  Mich. 
266. 

Criminal  Libel.  —  A  criminal  prosecution 
may  be  based  upon  a  libel  of  a  public  officer. 
Com.  v.  Wardwell,  136  Mass.  164;  Com.  v. 
Damon,  136  Mass.  441.  wherein  the  writing 
charged  a  city  marshal  with  having  .received 
presents  for  permitting  persons  to  occupy  the 
sidewalks  of  the  city,  and  with  having  threat- 
ened the  defendant  with  prosecution  for  ob- 
structing the  sidewalk  maliciously  because  he 
had  received  no  presents  from  the  defendant; 
Benton  v.  State,  59  N.  J.  L.  551. 

6  Army  and  Navy  Officers  and  Soldiers.— 
Baretto  v.  Pirie,  26  U.  C.  Q.  B.  468.  See  also 
Cook  v.  Tribune  Assoc.,  5  Blatchf.  (U.  S.)  352; 
Carpenter  v.  Bailey,  56  N.  H.  283. 

In  Palmer  v.  Concord,  48  N.  H.  211,  97  Am. 
Dec.  605,  will  be  found  a  writing  concerning 
an  army'which  was  held  to  be  libelous. 

City  Aldermen.  —  Petsch  v.  Dispatch  Piinting 
Co.  40  Minn.  291. 

Commissioner  in  Bankruptcy.  —  Riggs  v.  Den- 
niston,  3  Johns.  Cas.  (N.  Y.)  198. 

Congressmen  and  Members  of  Legislature.  —  1 1 
is  actionable  per  se  to  write  of  a  member  of 
Congress  that  "  he  is  a  fawning  sycophant,  a 
misrepresentative  in  Congress,  and  a  grovel- 
ing office  seeker,"  and  that  he  "  has  abandoned 
his  post  in  Congress  in  pursuit  of  an  office." 
Thomas  v.  Croswell,  7  Johns.  (N.  Y.)  265,  5 
Am.  Dec.  269.  See  also  Kimball  v.  Fernandez, 
41  Wis.  329,  wherein  the  plaintiff  was  charged 
with  receiving  compensation  for  procuring  the 
appointment  of  postmasters. 

As  to  actionable  words  concerning  members 
of  state  legislatures,  see  Negley  v.  Farrow,  60 
Md.  158,  45  Am.  Rep.  715;  Sillars  v.  Collier, 
151  Mass.  50;  Randall  v.  Evening  News 
Assoc.,  79  Mich.  266,  holding  that  it  is  libelous 
to  write  of  a  member  of  the  legislature  that 
liquor  and  money  are  the  source  of  his  Na- 
poleon-like success  in  procuring  the  passing  of 
a  bill-  McGinnis  v.  Knapp,  log  Mo.  131;  Wil- 
son v.  Noonan  23  Wis.  105,  27  Wis.  610;  Buck- 
staff  s-.  Viall,  84  Wis.  129,  wherein  a  writing 
described  the  plaintiff  as  a  "  beautiful  sena- 
torial god." 
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/.  Imputations  upon  Candidates  for  Office  and  Politicians  —  in 
General.  —  Oral  or  written  words  defamatory  of  a  candidate  for  office  or  a  poli- 
tician may  be  actionable  without  proof  of  special  damage,  but  such  words  are 
actionable,  not  because  the  person  is  a  candidate  for  office  or  a  politician  and 
is  injured  as  such,  but  notwithstanding  the  fact  that  he  is  a  candidate  for 

Coroner.  —  See  Tice  v.  Dromgoole,  33  Hun 
(N.  Y.)  365. 

County  Auditor.  —  Where  a  county  auditor 
has  issued  a  statement  as  to  the  financial  con- 
dition of  the  county,  a  writing  which  attacks 
the  truth  of  such  statement  and  declares  that 
it  is  a  piece  of  financial  botch  work  is  libelous 
perse.  Prosser  v.  Callis,  117  Ind  105.  See 
also  Martin  v.  Paine,  69  Minn.  482. 

County  Commissioners,  —  Cotulla  v.  Kerr,  74 
Tex.  89,  15  Am.  St.  Rep.  819. 

County  Treasurer.  —  Stoll  v.  Houde,  34  Minn. 
193. 

Court  Commissioner.  —  Lansing  v.  Carpenter, 
9  Wis.  540,  76  Am.  Dec.  281. 

Election  Officers.  —  See  Ridgely  v.  State,  75 
Md.  510,  wherein  the  plaintiff  was  a  judge  of 
elections;  Ellsworth  v.  Hayes,  71  Wis.  427, 
which  was  an  action  by  an  inspector  of 
elections. 

Fire.nan.  —  Gottbehuet  v.  Hubachek,  36  Wis. 
515,  which  was  an  action  based  on  oral  words 
charging  an  engineer  of  a  city  fire  department 
with  being  drunk  at  a  fire. 

Highway  Commissioner.  —  Boehmerz'.  Detroit 
Free  Press  Co.,  94  Mich.  7,  34  Am.  St.  Rep. 
318. 

Inspector  or  Sealer  of  Weights  and  Measures.  — 

Eviston  v.  Cramer,  57  Wis.  570,  54  Wis.  220, 
47  Wis.  659. 

Judges  and  Justices  of  the  Peace  — Judges.  — 
Hook  v.  Hackney,  16  S.  &  R.  (Pa.)  385.  See 
also,  as  to  the  actionable  quality  of  words  used 
concerning  judges,  Robbins  v.  Treadway,  2  J. 
J.  Marsh.  (Ky.)  540,  ig  Am.  Dec.  152;  Perret 
v.  New  Orleans  Times  Newspaper,  25  La. 
Ann.  170;  Richardson  v.  Slate,  66  Md.  205, 
which  was  a  criminal  prosecution  for  libel; 
Com.  v.  Snelling,  15  Pick.  (Mass.)  321;  Wilcox 
v.  Moore,  69  Minn.  49;  Van  Ness  v.  Hamilton, 
19  Johns.  (N.  Y.)  349;  Culver  v.  Van  Anden, 
(Supm.  Ci.  Spec.  T.)  4  Abb.  Pr.  (N.  Y.)  375; 
Ames  v.  Hazard,  8  R.  I.  143,  6  R.  I.  343;  Royce 
v.  Maloney,  57  Vt.  325,  58  Vt.  437 

Justices  of  the  Peace.  —  Mix  v.  Woodward,  12 
Conn.  262;  Gove  v.  Blethen,  21  Minn.  80,  18 
Am.  Rep.  380.  See  also,  as  to  the  actionable 
quality  of  words  used  concerning  justices  of 
the  peace,  Rex  v.  Darby,  Comb.  65,  which  was 
a  criminal  information;  Aston  v.  Blagrave,  2 
Ld.  Raym.  1369;  Clifton  v.  Lange,  108  Iowa 
472;  Quinn  v.  Scott,  22  Minn.  456;  Lindsey  v. 
Smith,  7  Johns.  (NT.  Y.)  359;  Davis  v.  Lyon,  91 
N.  Car.  444;  Smith  v.  Johnson,  69  Vt.  231; 
Harris  v.  Huntington,  2  Tyler  (Vt.)  129,  4  Am. 
Dec.  728;  Harris  v.  Lawrence.  1  Tyler  (Vt.) 
156;  Spiering  v.  Andrae,  45  Wis.  330,  30  Am. 
Rep.  744;  Clark  v.  Ford,  1  Hayw.  &  H.  (D.  C.) 
6,  5  Fed.  Cas.  No.  2,820. 

Letter  Carrier.  —  See  Bell  i>.  Thatcher,  Freem 
K.  B.  276. 

Lieutenant-Governor. —  Root  v.  King,  7  Cow. 
(N.  Y.)  6i3)  4  Wend.  (N.  Y.)  113,  21  Am.  Dec. 
102. 

Member  of  Board  of  Public  Works.  —  Atwater 
v.  Morning  News  Co.,  67  Conn.  504. 
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Notary  Public. —  Henderson  v.  Commercial 
Advertiser  Assoc.,  ill  N.  Y.  685,  46  Hun  (N 

Y.)  504. 

Policeman.  —  It  is  actionable  to  charge  a  po- 
liceman wich  blackmailing.  Edsall  v.  Brooks 
(N.  Y.  Super.  Ct.  Gen.  T.)  17  Abb.  Pr.  (N. 
Y.)  221.  Or  with  drunkenness  and  dis- 
honesty. Adamson  v.  Raymer,  94  Wis.  243. 
Or  with  neglecting  his  official  duties  for 
the  purpose  of  serving  as  a  juror.  Smith  v. 
Utley,  92  Wis.  133.  See  also  Indianapolis  Sun 
Co.  v.  Horrell,  53  Ind.  527;  Long  v.  Tribune 
Printing  Co.,  107  Mich.  207;  Post  Pub.  Co.  v. 
Moloney,  50  Ohio  Si.  71;  Kent  v.  Bongartz,  15 
R.  I.  72,  2  Am.  St.  Rep.  870;  O'Shaughnessy 
v.  New  York  Recorder  Co.,  58  Fed.  Rep. 
653- 

Poor  Officers.  —  Cheese  v.  Scales,  10  M.  &  W. 
488,  6  Jur.  955,  12  L.  J.  Exch.  13,  wherein  the 
plaintiff  was  an  overseer  of  the  poor;  Green  it. 
Telfair,  20  Barb.  (N.  Y.)  11,  which  was  an 
action  based  on  a  writing  charging  that  a 
pauper  in  the  county  poorhouse  had  died  be- 
cause of  the  neglect  of  the  keeper  of  the  county 
poorhouse;  O'Rourke  v.  Lewiston  Daily  Sun 
Pub.  Co.,  89  Me.  310,  wherein  the  superin- 
tendent of  a  poor  farm  was  charged  in  writing 
with  cruelty  to  an  insane  pauper. 

Postmaster. —  Bailey  v.  Hyde,  3  Conn.  463, 
wherein  the  plaintiff  was  charged  with  steal- 
ing mail  matter;  Johnson  z.  Stebbins,  5  Ind. 
364,  which  was  based  on  a  writing  which  de- 
clared that  "  the  house  in  which  the  post-office 
is  kept  is  of  such  a  low  character  that  a  de- 
cent lady  dare  not  enter."  See  also  Craig  v. 
Brown,  5  Blackf.  (Ind.)  14;  Hays  v.  Allen,  3 
Blackf.  (Ind.)  408:  Han  is  v.  Terry,  98  N.  Car. 
131;  Cook  v.  Tribune  Assoc.,  5  Blatchf.  (U. 

s.)  352. 

Prison  Warden. —  Massie  v.  Toronto  Print- 
ing Co.,  11  Ont.  362. 
Prosecuting  Attorneys,  County  Attorneys,  etc. 

—  See  generally  Young  v.  Clegg,  93  Ind.  371; 
Avirett  v.  State,  76  Md.  510,  which  was  a 
criminal  prosecution  for  libel  based  on  a 
charge  that  the  officer  had  bargained  with 
certain  dive-keepers,  etc.;  Maynard  v.  Beards- 
ley,  7  Wend.  (N.  Y.)  560,  22  Am.  Dec.  595, 
which  was  an  action  brought  by  a  United 
States  district  attorney;  Mattice  v.  Wilcox,  147 
N.  Y.  624,  which  was  an  action  brought  by  a 
village  attorney;  Chipman  v.  Cook,  2  Tyler 
(Vt.)  456.  See  further  Sharpe  v.  Larson,'  67 
Minn.  428;  Larrabee  v.  Minnesota  Tribune 
Co.,  36  Minn.  141. 

Sheriffs  and  Constables  —  Sheriffs.  —  Wintrode 
v.  Renbarger,  150  Ind.  556;  Heeler  v.  Duff, 
62  N.  J.  L.  101 ;  Houston  Printing  Co.  v. 
Moulden,  15  Tex.  Civ.  App.  574;  Corbett  v. 
Jackson,  1  U.  C.  Q.  B.  128;  Dole  v.  Van 
Rensselaer,  1  Johns.  Cas.  (N.  Y.)  330. 

Constables.  —  Augusta  Evening  Newsz\  Rad- 
ford, 91  Ga.  494,  44  Am.  St.  Rep.  53;  Clifton 
v.  Lange,  108  Iowa  472. 

Deputy  Sheriffs.  —  See  McNally  v.  Burleigh, 
91  Me.  22;   Bourreseau  v.  Detroit  Evening 
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office  or  a  politician.  The  distinction  between  oral  and  written  words  is  made, 
and  their  actionable  quality  is  determined,  as  in  cases  where  imputations  are 
made  upon  persons  who  are  not  touched  in  their  office,  trade,  profession,  or 
business,  and  the  question  presented  by  the  fact  that  the  plaintiff  happens 
to  be  a  candidate  for  office  or  a  politician  is  whether  or  not  the  publication  is 

P"  Aspects  Particular  imputations.  —  It  is  actionable  as  in  ordinary  cases  to 
charge  a  candidate  for  office  either  orally  or  in  writing  with  the  commission  ot 
a  crime;  3  but  a  writing  concerning  a  candidate  for  office  may  be  libelous 
though  it  does  not  impute  the  commission  of  a  crime.3 

Journal  Co,  63  Mich.  425,  6  Am.  St.  Rep.  320; 
Russell  v.  Farrell,  102  Tenn.  248. 

Superintendent  of  Streets.  —  Callahan  v.  In- 
gram. 122  Mo.  355,  43  Am.  Si.  Rep.  583. 

Supreme  Court  Reporter.  —  Ames  v.  Hazard,  8 
R.  I.  143.  6  R.  I.  343- 

United  States  Census  Enumerator.  —  Ramsey 
v.  Cheek.  109  N.  Car.  270. 

Customhouse  Officers.  —  Powers  v.  Cary,  64 
Me.  9;  Howard  v.  Thompson,  21  Wend.  (N.  Y.) 
319,  34  Am.  Dec.  238. 

United  States  Inspector  of  Drugs.  —  Van  wyck 
v.  Guthrie,  4  Duer  (N.  Y.)  268,  17  N.  Y.  190, 
in  which  case,  however,  the  writing  was 
privileged. 

Village  Marshal.  —  Hay  v.  Reid,  85  Mich. 
296. 

1.  Written  Imputations  upon  Candidates  for 
Office,  etc.,  Actionable  —  England.  —  Duncombe 
v.  Daniell,  8  C.  &  P.  222,  34  E.  C.  L.  361;  Har- 
wood  v.  Astley,  1  B.  &  P.  N.  R.  47- 

United  States.—  See  Hallam  v.  Post  Pub. 
Co.,  55  Fed.  Rep.  456. 

Illinois.  —  Rearick  v.  Wilcox,  81  111.  77- 
Michigan.  —  Belknap  v.  Ball,  83  Mich.  583, 
21  Am.  St.  Rep.  622;  Wheaton  v.  Beecher,  66 
Mich.  307;  Bronson  v.  Bruce,  59  Mich.  467,  60 
Am.  Rep.  307;  Bailey  v.  Kalamazoo  Pub.  Co., 
40  Mich.  251.  See  also  Scripps  v.  Reilly,  35 
Mich.  371,  24  Am.  Rep.  575,  38  Mich.  10. 

Minnesota.  —  Martin  v.  Paine,  69  Minn.  482; 
Byram  v.  Aiken,   65  Minn.  87;    Aldrich  v. 
"Press  Printing  Co., gMinn. 133,  86  Am.  Dec.  84. 

New  York.  —  Littlejohn  v.  Greeley,  (Supm. 
Ct.)  13  Abb.  Pr.  (N.  Y.)  41  Powers  v.  Dubois, 
17  Wend.  (N.  Y.)  63;  King  v.  Rool,  4  Wend. 
(N.  Y.)  113,  21  Am.  Dec.  102;  Root  v.  King,  7 
Cow.  (N.  Y.)  613,  4  Wend.  (N.  Y.)  113,  21  Am. 
Dec.  102;  Lewis  v.  Few,  5  Johns.  (N.  Y.)  1, 
Anth.  N.  P.  (N.  Y.)  75-  See  also  Van  Aernam 
v.  Bleislein,  102  N.  Y.  355,  32  Hun  (N.  Y.)  316, 
and  Hamilton  v.  Eno,  81  N.  Y.  116. 

North  Carolina.  —  Byrd  v.  Hudson,  113  N. 
Car.  203. 

Oregon.  —  Upton  v.  Hume,  24  Oregon  420, 
41  Am.  Si.  Rep.  863. 

Rhode  Island.  —  Tiepke  v.  Times  Pub.  Co., 
20  R.  I.  200. 

Texas.  —  Express  Printing  Co.  v.  Copeland, 
64  Tex.  354;  Knapp  v.  Campbell,  14  Tex.  Civ. 
App.  199.  See  also  Forke  v.  Homann,  14  Tex. 
Civ.  App.  670. 

West  Virginia.  —  Sweeney  v.  Baker,  13  W. 
Va.  158,  31  Am.  Rep.  757- 

Oral  Imputations  upon  Candidates  for  Office,  etc., 
Actionable  — England. —  Prinn  v.  Howe,  1 
Bro.  P.  C.  (Toml.  ed.)  64;  Cutler's  Case, 
Freem.  K.  B.  530.  See  also  Clarges  v.  Rowe, 
Freem.  K.  B.  280. 


Missouri.  —  Smith  v.  Burrus,  106  Mo.  94,  27 
Am.  St.  Rep.  329. 

Nebraska.  —  Laing  v.  Nelson,  40  Neb.  252. 
New  York.  —  See  Mapes  v.  Weeks,  4  Wend. 
(N.  Y.)  659. 

Ohio.  —  Seely  v.  Blair,  Wright  (Ohio)  358. 
Tennessee.  —  Brewer  v.  Weakley,  2  Overt. 
(Tenn.)  99,  5  Am.  Dec.  656. 

Vermont.  —  Posnett  v.  Marble,  62  Vt.  481, 
22  Am.  St.  Rep.  126. 

Chairman  of  Democratic  County  Committee  —  I  n 
Barr  v.  Moore,  87  Pa.  St.  385,  30  Am.  Rep. 
367,  the  plaintiff  was  not  a  candidate  for  any 
office,  but  was  the  chairman  of  the  Democratic 
county  committee,  and  it  was  considered,  not- 
withstanding the  fact  that  he  held  such  office, 
that  a  writing  holding  him  up  to  ridicule, 
hatred,  and  contempt  was  actionable. 

Imputation  upon  Officer  Who  Is  Candidate  for 
Re-election  Actionable.  —  Rearick  v.  Wilcox,  81 
111.  77,  in  which  case  the  plaintiff  was  charged 
in  writing  with  corruption  in  office;  Martin  v. 
Paine,  69  Minn.  482,  in  which  case  the  plain- 
tiff was  charged  in  writing  with  having  been 
guilty  of  misconduct  in  office. 

Privileged  Communications.  —  As  to  what  im- 
putations upon  a  candidate  for  office  or  poli- 
tician are  privileged,  see  section  VII.,  infra. 

2.  Words  Imputing  Commission  of  Crime  Action- 
able. —  Bronson  v.  Bruce,  59  Mich.  467,  60 
Am.  Rep.  307;  Seely  v.  Blair,  Wright  (Ohio) 
358;  Upton  v.  Hume,  24  Oregon  420,  41  Am. 
St.  Rep.  863;  Brewer  v.  Weakley,  2  Overt. 
(Tenn.)  09,  5  Am.  Dec.  656. 

3.  Writing  Actionable  though  No  Crime  Charged. 

—  Belknap  v.  Ball,  83  Mich.  L83.  21  Am,  St. 
Rep.  622. 

Writing  Charging  Politicians  with  Being  Bribed 
to  Use  Influence.  —  To  write  of  a  politician  that 
he  was  paid  five  thousand  dollars  for  procur- 
ing the  appointment  of  another  to  an  office  is 
actionable  perse.  Weed  v.  Foster,  11  Barb. 
(N.  Y.)  203. 

Written  Attack  upon  Character  for  Honesty  and 
Integrity  Actionable.  —  Wheaton  v.  Beecher,  66 
Mich.  307,  wherein  the  plaintiff  was  a  candi- 
date for  appointment  to  an  office. 

Fraud  in  Procuring  Nomination  for  Office  — 
Written  Words  Actionable.  —  See  Byrd  v.  Hud- 
son, 113  N.  Car.  203. 

Charge  that  Candidate  for  Office  Is  an  Ignoramus. 

—  To  write  of  a  candidate  for  Congress  in 
effect  that  he  is  a  confessed  ignoramus  is  ac- 
tionable. Belknap  v.  Ball,  83  Mich.  583,  21 
Am.  St.  Rep.  622.  .  . 

In  South  Carolina  il  has  been  held  that  tt  ts 
not  actionable  either  to  say  or  to  write  of  a  can- 
didate for  office  that  his  mind  is  affected. 
Mayrant  v.  Richardson,  1  Nott  &  M.  (S.  Car.) 
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g.  Imputations  upon  Merchants,  Traders,  and  Business  Men  —  (x) 
In  General.  —  The  law  lias  special  regard  for  the  reputations  of  men  which 
they  have  acquired  as  merchants  or  traders,  and,  as  will  be  seen  more  particu- 
larly hereinafter,  in  considering  the  precise  nature  of  actionable  words  con- 
cerning them  any  words,  whether  oral  or  written,  which  impute  to  merchants 
traders,  or  other  business  men  insolvency,  financial  difficulty,  embarrassment', 
dishonesty,  or  fraud,  or  which  in  any  other  manner  are  prejudicial  to  them  in 
the  way  of  their  employment  or  trade,  are  actionable  per  se.1 


347,  9  Am.  Dec.  707,  disapproving  the  dictum 
lo  the  contrary  in  How  v.  Prinn,  2  Salk.  695. 

Written  Charge  of  Intoxication  Actionable.  — 
King  v.  Root,  4  Wend.  (N.  Y.)  113,  21  Am. 
Dec.  102. 

1.  Imputations  upon  Merchants,  etc.  —  Oral 
Words —  England.  —  Brown  v.  Smith,  13  C.  B. 
590,  76  E.  C.  L.  596,  1  C.  L.  R.  4,  17  Jur.  807] 
22  L.  J.  C.  PI.  151;  Booth  v.  Arnold.  (i8qs)  i 
Q.  B.  571,  14  Reports  326;  Browne  v.  Robin- 
son, Freem.  K.  B.  18;  Hooker  v.  Tucker, 
Comb.  292. 

Canada.  —  Marsden  v.  Henderson,  22  U.  C. 
Q  B.  585;  Sloman  v.  Chisholm,  22  U.  C.  Q. 
B.  20;  RoIIand  v.  Jodoin,  2  L.  C.  L.  J.  20;  Lott 
v.  Drury,  1  Ont.  577. 

United  States.  —  Beardsley  v.  Tappan  1 
Blatchf.  (U.  S.)  588. 

Connecticut.  —  Lewis  v.  Hawley,  2  Day 
(Conn.)  495,  2  Am.  Dec.  121. 

Illinois.  —  Nelson  v.  Borchenius,  52  111.  236. 

Tndiana.  —  Craig  v.  Brown,  5  Blackf. 
(Irid.)  44. 

Maine.  —  Libby  v.  Towle,  90  Me.  262. 

Maryland.  —  Blumhardt  v.  Rohr,  70  Md.  328; 
Botelar  v.  Bell,  1  Md.  173. 

Massachusetts.  —  Fitzgerald  v.  Robinson,  112 
Mass.  371. 

Michigan.  —  Ayres  v.  Toulmin,  74  Mich.  44. 
Missouri.  —  Noeninger  v.  Vogt,  88  Mo.  5S9. 
New  Hampshire.  —  Harris  v.  Burley,  8  N 
H.  256. 

New  Jersey.  — Joralemon  v.  Pomeroy,  22  N. 
J.  L.  271. 

New  York.  —  Mott  v.  Comstock,  7  Cow.  (N. 
Y.)  654;  Sewall  v.  Catlin,  3  Wend.  (N.  Y.)  291; 
Backus  v.  Richardson,  5  Johns.  (N.  Y.)  476; 
Else  v.  Ferris,  Anth.  N.  P.  (N.  Y.)  23.  See 
also  Herrick  z.  Lapham,  10  Johns.  (N.  Y.)  281; 
Forsyth  v.  Edmiston,  5  Duer(N.  Y.)  653. 

South  Carolina.  —  Nea!  v.  Lewis,  2  Bay  (S. 
Car.)  204,  1  Am.  Dec.  640;  Davis  v.  Ruff, 
Cheves  L.  (S.  Car.)  17,  34  Am.  Dec.  584;  Bent- 
ley  v.  Reynolds,  1  McMull.  L.  (S.  Car)  16,  36 
Am.  Dec.  251;  Davis  v.  Davis.  1  Nott  &  M. 
(S.  Car.)  290. 

Vermont.  —  Darling  v.  Clement,  69  Vt.  292; 
Smith  v.  Hollister,  32  Vt.  695. 

Virginia.  —  Harman  v.  Cundiff,  82  Va.  239; 
Hoyle  v.  Young,  1  Wash.  (Va.)  150,  1  Am. 
Dec.  446. 

Imputations  upon  Business  Men  —  Written 
Words — England. — Shepheard  v.  Whitaker, 
L.  R.  10  C.  P.  502,  32  L.  T.  N.  S.  402;  Saxby 
v.  Easterbrook,  3  C.  P.  D.  339.  See  also  Liver- 
pool Household  Stores  Assoc.  v.  Smith,  37  Ch. 
D.  170. 

United  States.  —  Hanchett  v.  Chiatovich,  (C. 
C.  A.)  101  Fed.  Rep.  743,  88  Fed.  Rep.  873; 
Times  Pub.  Co.  v.  Carlisle,  94  Fed.  Rep.  762, 
36  C.  C.  A.  475;  Dun  v.  Maier,  82  Fed.  Rep. 
169,  52  U.  S.  App.  381;  Whitney  v.  Janesville 
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Gazette,  5  Biss.  (U.  S.)  330;  Beardsley  v.  Tap- 
pan,  5  Blatchf.  (U.  S.)  497;  Erber  v.  Dun,  4 
McCrary  (U.  S.)  160;  Beardsley  v.  Tappan 
Bett's  Scr.  Bk.  247,  2  Fed.  Cas.  No.  1, i88r7. 

Canada.  —  Ontario  Copper  Lightning-Rod 
Co.  v.  Hewitt,  30  U.  C.  C.  P.  172;  Dominion 
Tel.  Co.  v.  Silver,  10  Can.  Sup.  Ct.  238. 

Alabama. — Gaither  v.  Advertiser  Co  102 
Ala.  458. 

California.  —  Movvry  v.  Raabe,  89  Cal.  606. 

Colorado.  —  Craig  v.  Pueblo  Press  Pub.  Co., 
5  Colo.  App.  208;  McKenzie  v.  Denver  Times' 
Pub.  Co.,  3  Colo.  App.  554. 

Florida.  —  Jones  v.  Townsend,  21  Fla  4-11 
58  Am.  Rep.  676. 

Georgia.  —  Brown  v.  Holton,  109  Ga.  431; 
Constitution  Pub.  Co.  v.  Way,  94  Ga.  120; 
White  v.  Parks,  93  Ga.  633;  May  v.  Jones,' 
88  Ga.  308,  30  Am.  St.  Rep.  154;  Joh  nson  v. 
Bradstreei  Co.,  77  Ga.  172,  4  Am.  St.  Rep.  77. 
See  also  Johnson  v.  Bradstreet  Co.,  81  Ga.  425. 

Hawaii. — Waterhouse  v.  Spreckels,  c  Hawaii 
246. 

Illinois.  —  MacDonald  v.  Lord,  27  111.  App. 
hi;  Hays  v.  Mather,  15  111.  App.  30. 

Kansas.  —  See  Hutchinson  First  Nat.  Bank 
v.  Kansas  Grain  Co.,  60  Kan.  30. 

Maine.  —  Soloman  v.  American  Mercantile 
Exch.,  93  Me.  436;  White  v.  Sayward,  33  Me. 
322. 

Maryland.  —  See  Newbold  v.  Bradstreet,  57 
Md.  38,  40  Am.  Rep.  426. 

Massachusetts. — Fogg  v.  Boston,  etc.,  R. 
Corp..  148  Mass.  513,  12  Am.  St.  Rep.  '583: 
Worthington  v.  Houghton,  109  Mass.  481; 
Chenery  v.  Goodrich,  98  Mass.  224. 

Michigan. — Simons  v.  Burnham,  102  Mich. 
189;  Orth  z:  Featherly,  87  Mich.  315;  Steketee 
v.  Kimm,  48  Mich.  322;  Whittemore  v.  Weiss, 
33  Mich.  348;  Weiss  v.  Whittemore,  28  Mich' 
366. 

Minnesota.  —  Martin  County  Bank  v.  Day, 
73  Minn.  195;  Svendsen  v.  State  Bank,  64 
Minn.  40,  58  Am.  St.  Rep.  522;  Landon  v. 
Watkins,  61  Minn.  137;  Lowry  v.  Vedder,  40 
Minn.  475. 

Missouri.  —  Sullivan  v.  Strathan-Hution- 
Evans  Commission  Co.,  152  Mo.  268;  Mitchell 
v.  Bradstreet  Co.,  116  Mo.  226,  38  Am.  St. 
Rep  592. 

Montana.  —  See  Anthier  v.  Bennett  Brothers 
Co.,  16  Mont.  no. 

ATebraska.  —  Masters  v.  Lee,  39  Neb.  574. 
New  Jersey.  — King  v.  Patterson,  49  N.  J. 
L.  417,  60  Am.  Rep.  622;  Trenton  Mut.  L., 
etc.,  Ins.  Co.  v.  Perrine,  23  N.  J.  L.  402,  57 
Am.  Dec.  400. 

Arew  York.  — Sunderlin  v.  Bradstreet,  46  N. 
Y.  188,  7  Am.  Rep.  312;  Lewis  v.  Chapman, 
16  N.  Y.  369;  Taylor  v.  Church,  8  N.  Y.  452; 
Sawyer  v.  Bennett,  (Supm.  Ct.  Gen.  T.)  49  N. 
Y.  St.  Rep.  774;  Carpenter  v.  Hammond, (Supm. 
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(2)  As  Rcspcc/s  Particular  Imputations  —  (a)  in  General. Every  wilful  and 
unauthorized  publication,  oral  or  in  writing,  which  falsely  imputes  to  a  mer- 
chant or  other  business  man  conduct  which  is  injurious  to  his  character  and 
standing  as  a  merchant  or  business  man  is  actionable.1  Thus  to  write  ot 
another  that  he  is  a  man  of  small  business  capacity  is  actionable.-5  However, 
where  the  words  declared  upon  do  not  charge  insolvency,  dishonesty,  fraud,  or 
want  of  capacity  to  conduct  the  business,  and  without  impugning  the  plaintiti  s 
integrity  as  a  merchant  or  trader  merely  criticise  his  methods  of  doing  busi- 
ness without  charging  that  he  has  done  anything  immoral  or  illegal,  the  words 
are  not  actionable  per  sc.3 

Announcement  of  Writer's  Intention  Not  to  Do  Business  with  Plaintiff.  —  Where  the  writer 
merely  expresses  his  intention  to  withhold  his  business  from  the  plaintiti,  and 
makes  no  defamatory  charge  against  him,  the  words  are  not  actionable  and  can- 
not be  tortured  into  a  meaning  which  their  ordinary  signification  does  not  per- 
mit that  the  plaintiff  lacks  business  ability  and  skill.4 

lb)  Insolvency  or  Want  of  Credit  —  In  General.  —  To  publish  orally  or  in  writing 
of  a  merchant  or  trader  or  of  any  one  who  is  engaged  in  a  business  in  which 
ordinarily  credit  is  essential,  that  he  is  insolvent  or  is  financially  embarrassed, 
is  actionable se.  Such  language  necessarily  or  naturally  and  presumptively 
causes  pecuniary  loss  to  the  person  of  whom  it  is  published. 


Ct  Gen.  T.)  I  N.  Y.  St.  Rep.  55i;  Rosenvvald 
v  Hammerstein,  12  Dalv  (N.  Y.)  377.  See  also 
Jeffras  v.  McKillop,  etc.,  Co.,  4  Thomp.  &  C 
(N.  Y.)  578. 

Pennsylvania.  —  Mclntyre  v.  Weinert,  195 
Pa.  St.  52;  Meas  v.  Johnson,  185  Pa.  St.  12; 
Hessel  v.  Bradstreet  Co.,  141  Pa.  St.  501; 
Hayes  v.  Press  Co.,  127  Pa.  St.  642.  14  Am.  St. 
ReP-  87-1 .  „  , 

Rhode  Island.  —  Perry  v.  Man,  I  R.  I,  263. 

Tennessee.  —  Continental  Nat.  Bank  v. 
Bowdre,  92  Tenn.  723.  See  also  Fry  v.  Mc- 
Cord,  95  Tenn.  678. 

Texas.  —  Hirshfield  v.  Ft.  Worlh  Nat.  Bank, 
83  Tex.  452,  29  Am.  St.  Rep.  660;  Nettles  v. 
Somervell,  6  Tex.  Civ.  App.  627;  Burton 
v.  O'Niell.  6  Tex.  Civ.  App.  613;  Brown  v. 
Durham,  3  Tex.  Civ.  App.  244. 

Vermont.  —  Gates  v.  Bowker,  18  Vt.  23. 

Wisconsin.  —  Werner  v.  Ascher,  86  Wis. 
349;  Brown  v.  Vannaman,  85  Wis.  451,  39  Am' 
Sc.  Rep.  860;  Muetze  v.  Tuteur,  77  Wis.  236, 
20  Am.  St.  Rep.  115;  Benedict  v.  Westover, 
44  Wis.  404.    See  also  Kay  v.  Jansen,  87  Wis. 

1.  Milchell  v.  Bradstreet  Co.,  116  Mo.  236, 
38  Am.  St.  Rep.  592. 

2.  Impugning  Business  Capacity.  —  Gaither  v. 
Advertiser  Co.,  102  Ala.  458- 

"  Visionary  and  Unsound  Business  Ideas."  —  To 
write  of  another  that  he  has  visionary  and  un- 
sound business  ideas,  the  result  of  an  ill-regu- 
lated vanity,  is  actionable  per  se.  Carpenter 
v.  Hammond,  (Supm.  Ct.  Gen.  T.)  1  N.  Y.  St. 
Rep.  551. 

"  He  Keeps  a  Bad  Place  of  Resort."  —  These 
words  spoken  of  a  trader  and  one  who  is  ac- 
customed to  let  his  hall  for  social  parties 
amount  to  a  charge  that  he  keeps  a  place  to 
which  he  permits  disreputable  persons  to 
resort  for  improper  purposes,  and  are  there- 
fore actionable.  Fitzgerald  v.  Robinson,  112 
Mass.  371. 

3.  Words  Not  Actionable  —  Attempt  of  Grain 
Dealers  to  Control  Market.  —  Achorn  v.  Piper, 
66  Iowa  694. 
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Statement  Concerning  Market  in  Which  Plain- 
tiff Has  Stall.  —  McGraw  v.  Detroit  Free  Press 
Co.,  85  Mich.  203. 

Failure  of  Plaintiff  to  Make  Arrangements  for 
the  Payment  of  Bent.  —  Bush  v.  McMann,  12 
Colo.  App.  504. 

Caution  Which  Does  Not  Contain  an  Imputation 
on  Plaintiff's  Character  Not  Actionable.  -  Boyn- 
ton  v.  Shaw  Stocking  Co.,  146  Mass.  219. 

4.  Announcement  of  Writer's  Intention  Not  to 
Do  Business  with  Plaintiff.  —  Cole  v.  Neustadter, 
22  Oregon  191. 

Notice  of  Withdrawal  from  Partnership  by  One 
Who  Is  Not  a  Partner.  —  Baldwin  v.  Walser,  41 
Mo.  App.  243-  ,  ... 

Threat  to  Discharge  Employees  Who  Deal  with 
Plaintiff.  —  Payne  v.  Western,  etc  ,  R.  Co.,  13 
Lea  (Tenn.)  507,  49  Am.  Rep.  666.  18  Am.  & 
Eng.  R.  Cas.  119,  in  which  case  it  was  held 
that  the  plaintiff  could  not  maintain  an  action 
upon  any  theory.  But  see  contra,  Hanchett  v. 
Chiatovich,  (C.  C.  A.)  101  Fed.  Rep.  742, 
affirmed  88  Fed.  Rep.  873. 

"  Trustee's  Notice  of  Sale  under  Deed  of  Trust  — 
Writing  Not  Actionable.  —  Spurlock  v.  Lombard 
Invest.  Co..  59  Mo.  App.  225. 

5.  Words  Imputing  Want  of  Credit  or  Insolv- 
ency to  Merchant  or  Trader  Actionable  Per  Se  — 
England.  —  Hooker  v.  Tucker,  Comb.  292; 
Brown  v.  Smith,  13  C.  B.  596,  76  E.  C.  L.  596, 
1  C.  L.  R.  4,  17  Jur.  807,  22  L.  J.  C.  PI. 
151;  Shepheard  v.  Whitaker,  L.  R.  10  C.  P. 
502,  32  L.  T.  N.  S.  402;  Whittaker  v.  Bradley, 
7  Dovvl.  &  R.  649,  16  E.  C.  L.  310;  Pastnage 
v.  Weeden,  Freem.  K.  B.  275;  Browne  v. 
Robinson,  Freem.  K.  B.  18;  Dixon  v.  H olden, 
L.  R.  7  Eq.  488;  Read  v.  Hudson,  1  Ld. 
Raym.  610;  Stanton  v.  Smith,  2  Ld.  Raym. 
14S0. 

Canada.  —  Dominion  Tel.  Co.  v.  Silver,  10 
Can.  Sup.  Ct.  23S;  Lott  v.  Drury,  1  Ont. 
577- 

Colorado.—  McKenzie  v.  Denver  Times  Pub. 
Co.,  3  Colo.  App.  554-  ^ 

Connecticut.  —  Lewis  v.  Hawley,  2  Day 
(Conn.)  495. 
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False  Reports  of  Mercantile  and  Colliding  Agencies.  —  False  reports  of  mercantile 
agencies  as  to  the  solvency,  standing,  or  ciedit  of  a  merchant  or  trader,  and 
likewise  false  reports  of  collecting  bureaus  or  so-called  merchants'  protective 
associations,  are  actionable  per  se,1  and  even  where  the  plaintiff  is  not  touched 
in  his  business  or  occupation  he  may  have  a  right  of  action  on  the  theory  that 
he  has  been  charged  in  writing  with  dishonesty  where  the  report  is  such  that 
it  amounts,  fairly  construed,  to  a  charge  of  dishonesty;2  but  information  as 
to  the  standing  of  merchants,  business  men,  and  other  individuals  can  properly 


Illinois.  —  MacDonald  v.  Lord,  27  111.  App. 
in. 

Maryland.  —  Dicken  v.  Shepherd,  22  Md. 
399;  Botelar  v.  Bell,  1  Md.  173. 

Michigan. — Simons  v.  Burnham,  ro2  Mich. 
189. 

Minnesota.  —  Marlin  County  Bank  v.  Day, 
73  Minn.  195;  Svendsen  v.  State  Bank,  64 
Minn.  40,  58  Am.  St.  Rep.  522;  Newell  v. 
How,  31  Minn.  235. 

Missouri.  —  Mitchell  v.  Bradstreet  Co.,  116 
Mo.  226,  38  Am.  St.  Rep.  592. 

Neiv  York.  —  Woodruff  v.  Bradstreet  Co.,  35 
Hun  (N.  Y.)  16;  Mott  v.  Comstock,  7  Cow.  (N. 
Y.)  654;  Else  v.  Ferris,  Anlh.  N.  P.  (N.  Y.)  23; 
Ostrom  v.  Calkins.  5  Wend.  (N.  Y.)  263-; 
Sewall  v.  Catlin,  3  Wend.  (N.  Y.)  291;  Car- 
penter v.  Dennis,  3  Sandf.  (N.  Y.)  305. 

South  Carolina.  —  Davis  v.  Ruff,  Cheves  L. 
(S.  Car.)  17.  34  Am.  Dec.  584;  Neal  v.  Lewis, 
2  Bay  (S.  Car.)  204,  I  Am.  Dec.  640. 

Tennessee .  —  Continental  Nat.  Bank  v. 
Bowdre,  92  Tenn.  723. 

Texas.  —  Hirshfield  v.  Ft.  Worth  Nat.  Bank, 
83  Tex.  452,  29  Am.  St.  Rep.  660. 

Vermont.  —  Darling  z.  Clement,  69  Vt.  292; 
Gates  v.  Bowker,  18  Vt.  23. 

The  Word  "  Embarrassed  "  in  its  application  to 
a  man's  financial  condition  or  standing  means 
encumbered  with  debts,  beset  with  urgent 
claims  and  demands,  unable  to  meet  his  pe- 
cuniary engagements,  etc.,  and  consequently 
is  susceptible  of  a  libelous  meaning  when  so 
applied.  Hayes  v.  Press  Co.,  127  Pa.  St.  642, 
14  Am.  St.  Rep.  874. 

Charge  that  Plaintiff  Has  Failed  or  Assigned 
Actionable.  —  Brown  v.  Holton,  109  Ga.  431; 
Sunderlin  v.  Bradstreet,  46  N.  Y.  188,  7  Am. 
Rep.  322;  Sawyer  v.  Bennelt,  (Supm.  Ct. 
Gen.  T.)  4g  N.  Y.  St.  Rep.  774:  Mitchell  v. 
Bradstreet  Co.,  116  Mo.  226,  38  Am.  St.  Rep. 
592. 

Charge  that  Plaintiff  Is  About  to  Fail  Action- 
able. —  Ostrom  v.  Calkins,  5  Wend.  (N.  Y.)  263. 

A  Charge  that  Plaintiff  Is  a  Mere  Man  of  Straw 
is  actionable  as  charging  insolvency.  Eaton 
v.  Johns,  1  Dovvl.  N.  S.  602,  which  was  an 
action  of  libel. 

Power  to  Have  Plaintiff  Declared  a  Bankrupt 
Actionable.  —  Brown  v.  Smith.  13  C.  B.  596, 
76  E.  C.  L.  596. 

Charge  that  Plaintiff  Requires  Accommodation. 
—  Lewis  v.  Chapman,  16  N.  Y.  369,  wherein 
it  was  held  that  the  actionable  quality  of  the 
writing  was  a  question  for  the  jurv. 

"  He  Is  Not  Good  for  the  Debt."  —  Calkins  v. 
Wheaton,  1  Edm.  Sel.  Cas.  (N.  Y.)  226,  wherein 
it  was  held  that  the  actionable  quality  of  ihe 
words  was  a  question  for  the  jury,  and  a 
verdict  for  the  defendant  was  not  disturbed. 

"  He  Is  in  the  Hands  of  a  Notary  "  —  Action- 
able Writing.  —  Continental    Nat.    Bank  v. 


Bowdre,  92  Tenn.  723.  See  also  Neal  v.  Lewis, 
2  Bay  (S.  Car.)  204,  1  Am.  Dec.  640,  which 
was  an  action  based  on  oral  words.  See 
further  May  v.  Jones,  88  Ga.  308,  30  Am.  St. 
Rep.  154,  wherein  a  draft  was  falsely  ana 
maliciously  protested  and  sent "  to  the  scurce 
from  whence  it  came." 

Wrongful  Dishonor  of  Check  by  Bank  in  Which 
Drawer  Has  Sufficient  Deposits.  —  It  has  been 
held  that  the  drawer  of  a  check  is  entitled  to 
recover  general  damages  where  a  bank  wrong- 
fully dishonors  a  check  drawn  upon  such  bank, 
because  such  dishonor  amounts  to  an  imputa 
tion  of  insolvency.  Svendsen  v.  State  Bank, 
64  Minn.  40,  58  Am.  St.  Rep.  522.  See  also 
Rolin  v.  Steward,  14  C.  B.  595,  78  E.  C.  L. 
595,  2  C.  L.  R.  759,  23  L.  J.  C.  PL  148,  18  Jur. 
536,  and  Hutchinson  First  Nat.  Bank  v.  Kansas 
Grain  Co.,  60  Kan.  30.  Compare  Platio  v.  Geil- 
fuss,  47  Wis.  491. 

1.  False  Reports  of  Mercantile  and  Collecting 
Agencies  —  United  States. —  Beardsley  v.  Tap- 
pan,  5  Blatchf.  (U.  S.)  497;  Belt's  Scr.  Bk. 
247,  2  Fed.  Cas.  No.  1,188a;  Erber  v.  Dun,  4 
McCrary  (U.  S.)  1C0. 

Georgia.  —  White  v.  Parks,  93  Ga.  633;  John 
son  v.  Bradstreet  Co.,  81  Ga.  425,  77  Ga.  172, 
4  Am.  St.  Rep.  77. 

Massachusetts.  —  Weston  v.  Barnicoat,  175 
Mass.  454. 

Minnesota.  —  Lowry  v.  Vedder,  40  Minn.  475. 

Missouri.  —  Mitchell  v.  Bradstreet  Co.,  116 
Mo.  226,  38  Am.  St.  Rep.  592. 

Nebraska.  —  Masters  v.  Lee,  39  Neb.  574. 

New  Jersey.  —  King  v.  Patterson,  49  N.  J.  L. 
417,  60  Am.  Rep  622. 

Pennsylvania.  —  Mclntyre  v.  Weinert,  195 
Pa.  St.  52. 

Texas. —  Nettles  v.  Somervell,  6  Tex.  Civ. 
App.  627;  Burton  v.  O'Niell,  6  Tex.  Civ.  App. 

613. 

Wisconsin.  —  Muetze  v.  Tuteur,  77  Wis.  236, 
20  Am.  St.  Rep.  115. 

Charge  that  Plaintiff  "  Is  in  the  Hands  of  the 
Sheriff"  Actionable. —  Hermann  v.  Bradstreet 
Co.,  19  Mo.  App.  227.  But  see  Scholl  v.  Brad- 
street Co.,  85  Iowa  551,  wherein  it  was  held 
that  a  false  report  that  a  merchant  had  been 
attached  was  not  libelous  per  sc. 

False  Report  that  Judgment  Has  Been  Rendered 
Is  Actionable. — Hayes  v.  Press  Co.,  127  Pa. 
St.  642.  14  Am.  St.  Rep.  874.  See  also,  to  the 
same  effect,  Hessel  v.  Bradstreet  Co.,  141  Pa. 
St.  501. 

In  Woodruff  v.  Bradstreet  Co.,  35  Hun  (X. 
Y.)  16,  116  N.  Y.  217,  it  was  held  that  a  false 
report  of  a  judgment  is  not  necessarily  action- 
able per  se,  but  depends  upon  the  amount  of 
the  judgment,  the  particular  business,  etc. 

2.  Placing  Name  on  Black  List  or  Deadbeat  List 
—  Dishonesty  Charged.  —  Traynor  v.  Sielaff,  62 
Minn.  420.    See  also  Muetze  v.  Tuteur,  77  Wis. 
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be  furnished  by  a  mercantile  agency  to  its  clients  or  customers,  and  such  infor- 
mation is  not  actionable  unless  it  is  false,  defamatory,  or  injurious  in  itself.1 

(e)  Fraud  and  Dishonesty.  —  Any  charge  of  fraud  or  dishonesty  made  against 
an  individual  in  connection  with  his  business,  the  natural  tendency  of  which 
is  to  affect  his  business  injuriously,  is  actionable  whether  such  charge  is  made 
in  writing  or  orally.2 

(3)  Imputations  upon  Manufacturers  —  In  General.  —  Oral  or  written  words 
may  be  actionable  as  touching  a  manufacturer  in  his  business,  the  rule  being 


236,  20  Am.  St.  Rep.  115;  Authier  v.  Bennett 
Brothers  Co.,  16  Mont,  no;  Brown  v.  Dur- 
ham. 3  Tex.  Civ.  App.  24;. 

"  Beware  of  Deadbeats  "  —  Actionable  Writing. 
—  Woodling  v.  Knickerbocker,  31  Minn.  268, 
in  which  case  these  words  written  of  the  plain- 
tiff were  considered  libelous  per  se,  although  it 
did  not  appear  that  they  touched  him  in  his 
business  or  profession. 

Habitual  Failure  to  Pay  for  Goods  Purchased  — 
Actionable  Writing.  —  Brown  v.  Vannaman,  85 
Wis.  451,  39  Am.  St.  Rep.  860. 

1.  Permissible  Information  as  to  Standing  of 
Merchants,  etc.  —  Fry  v.  McCord,  95  Tenn. 
678. 

Failure  to  Pay  Bills  Promptly  —  "  Slow.' '  — 

McDermott  v.  Union  Credit  Co.,  76  Minn.  84, 
in  which  case  the  court  with  some  hesitancy 
held  that  the  writing  was  not  actionable,  the 
plaintiff  being  a  lawyer. 

"In  Time  of  Peace  Prepare  for  War."  —  In 
Simons  v.  B^rnham,  102  Mich.  189,  the  de- 
fendant sent  to  the  plaintiff's  creditors  written 
information  that  the  plaintiff  had  transferred 
certain  real  estate  to  his  wife  with  the  injunc- 
tion "  In  time  of  peace  prepare  for  war,"  and 
it  was  held  that  it  was  a  question  for  the  jury 
whether  the  writing  contained  an  intimation 
that  the  plaintiff  was  in  failing  circumstances 
or  unworthy  of  credit. 

2.  Words  Imputing  Fraud  or  Dishonesty  to  Busi- 
ness Man  Actionable  —  England.  —  Preston's 
Case,  Freem.  K.  B.  276;  Thomas  v.  Jackson, 
3  Bing.  104,  11  E.  C.  L.  52,  10  Moo.  425,  2 
Bing.  453,  9  E.  C.  L.  478. 

Canada.  —  Ontario  Copper  Lightning  Rod 
Co.  v.  Hewitt,  30  U.  C.  C.  P.  172. 

Illinois.  —  Hays  v.  Mather,  15  111.  App. 
30. 

Massachusetts.  —  Fogg  v.  Boston,  etc.,  R. 
Corp  ,  148  Mass.  513,  12  Am.  St.  Rep.  583. 

Michigan.  —  Orth  v.  Featherly,  S  J  Mich.  315; 
Ayres  v.  Toulmin,  74  Mich.  44. 

Minnesota.  —  Landon  v.  Watkins,  61  Minn. 
137- 

Missouri.  —  Noeninger  v.  Vogt,  8S  Mo.  589; 
Rdtmnsll  v.  Otis,  60  Mo.  365. 

New  Hampshire.  —  Harris  v.  Burley,  8  N.  H. 
256. 

New  Jersey. — Trenton  Mut.  L.,  etc.,  Ins. 
Co.  v.  Perrine,  23  N.  J.  L  402,  57  Am.  Dec. 
400. 

Neiu  York.  —  Hartman  v.  Morning  Journal 
Assdc,  (C.  PI.  Gen.  T.)  46  N.  Y.  St.  Rep.  181; 
Backus  v.  Richardson,  1  Johns.  (N.  Y.)  476; 
Loomis  v.  Swick,  3  Wend.  (N.  Y.)  205. 

Viiginia.  —  Hoyle  v.  Young,  1  Wash.  (Va.) 
150,  1  Am.  Dec.  446. 

Keeping  False  Books.  —  To  charge  a  merchant 
or  trader  with  keeping  false  books  and  dis- 
honest accounts  is  actionable  per  se.  Backus 


v.  Richardson,  5  Johns.  (N.  Y.)  476;  Rathbun 
v.  Emigh,  6  Wend.  (N.  Y.)  407;  Loomis  v. 
Swick.  3  Wend.  (N.  Y.)  205. 

Statement  that  Exorbitant  Prices  Are  Charged. 
—  A  writing  which  falsely  states  that  the 
manufacturer  of  an  article  charges  exorbitant 
prices  for  such  article  is  actionable  per  se. 
Ontario  Copper  Lightning  Rod  Co.  v.  Hewitt, 
30  U.  C.  C.  P.  172. 

Cheating  and  Swindling,  etc.  —  Actionable 
Words. —  Preston's  Case,  Freem.  K.  B.  276, 
wherein  it  was  held  that  the  word  "  cheating," 
used  orally,  was  actionable;  Thomas  v.  Jack- 
son, 3  Bing.  104,  11  E.  C.  L.  52,  io  Moo.  425,  2 
Bing.  153,  9  E.  C.  L.  478,  wherein  it  was  held 
that  the  words  "  rogue  and  swindling  rascal," 
used  orally,  were  actionable;  Fogg  v.  Boston, 
etc.,  R.  Corp.,  148  Mass.  513,  12  Am.  St.  Rep. 
583,  wherein  it  was  held  that  a  writing  which 
charged  the  plaintiff  with  swindling  was  ac- 
tionable, the  plaintiff  being  a  ticket  broker  or 
scalper;  Nelson  v.  Borchenius,  52  111.  236, 
holding  that  an  oral  charge  that  a  merchant  is 
a  villain,  a  rascal,  and  a  cheater,  is  actionable; 
Neal  v.  Lewis,  2  Bay  (S.  Car.)  204,  1  Am. 
Dec.  640,  holding  that  an  oral  charge  that  a 
merchant  has  been  guilty  oi  swindling  is 
actionable. 

A  Charge  that  the  Plaintiff  Has  Made  a  Fraudu- 
lent Conveyance  Is  Actionable.  —  Simons  v. 
Burnham,  102  Mich.  189,  wherein  the  charge 
was  in  writing;  Beardsley  v.  Tappan,  1 
Blatchf.  (U.  S.)  589,  wherein  the  words  were 
oral.  See  also  Bentley  v.  Reynolds,  1  Mc- 
Mull.  L.  (S.  Car.)  16,  36  Am.  Dec.  251,  per 
Evans,  J. 

A  Charge  that  a  Merchant  Has  Executed  a 
Chattel  Mortgage  Is  Not  Actionable  where  noth- 
ing is  said  as  to  the  amount  or  subject  of  the 
mortgage,  or  the  occasion  of  it.  Newbold  v. 
Bradstreet,  57  Md.  38,  40  Am.  Rep.  426,  which 
was  an  action  of  libel. 

To  Charge  a  Merchant  with  the  Use  of  False 
Weights  and  Measures  is  actionable  per  sc. 
Joralemon  ;•.  Pomeroy,  22  N.  J.  L.  271, 
wherein  the  charge  was  oral, 

A  Charge  that  the  Plaintiff  Has  Sold  Unwhole- 
some Articles  of  Food  Is  Actionable.  —  Mowiy  v. 
Raabe,  89  Cal.  606,  wherein  a  butcher  was 
charged  in  writing  with  having  sr-ld  diseased 
pork.  See  also  Craig  r.  Pueblo  Press  Pub. 
Co  ,  5  Colo.  App  208. 

Charge  that  Plaintiff  Has  Absconded.  —  A  sen- 
sational newspaper  story  charging  that  a  busi- 
ness man  has  absconded  without  payi ng  his 
debts  is  libelous  per  se.  Constitution  Pub. 
Co.  v.  Way,  94  Ga.  120.  See  also,  as  to  the 
actionable  quality  of  oral  words  charging  the 
plaintiff  with  having  absconded,  Ayres  z, 
Toulmin,  74  Mich.  44;  Bentley  v,  Reynolds.  I 
McMull.  L.  (S.  Car.)  16,  36  Am.  Dec.  251. 
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in  general  that  any  imputations  upon  the  quality  of  a  manufacturer's  products 
or  charge  of  fraud  or  of  base  or  dishonest  practices  in  manufacturing  and  vend- 
ing his  products  are  actionable.1 

Quality  of  Particular  Article  of  Manufacture.  —  It  has  been  held  that  words  which 
disparage  a  particular  article  which  a  manufacturer  has  made  are  not  action- 
able unless  special  damage  is  alleged  and  proved.2 

(4)  Imputations  upon  Corporations  —  Words  Actionable  Per  Se.  —  Words  written 
of  a  corporation  and  its  business,  the  necessary  effect  of  which  is  to  embarrass 
it  in  its 'business,  are  actionable  per  se,  such  words  being  actionable  upon  the 
same  theory  as  are  words  which  are  defamatory  of  a  natural  person  and  touch 
him  in  his  office,  profession,  or  business;3  and  it  would  seem  that  oral  words 

not  lie  except  to  recover  special 


1.  Actionable  Imputations  upon  Manufacturers. 

—  Craig  v.  Pueblo  Press  Pub.  Co.,  5  Colo. 
App.  208;  Watson  v.  Churchill,  5  Day  (Conn.) 
256;  Hesler  v.  Degant,  3  Ind.  501;  Haney 
Mfg.  Co.  v.  Perkins.  78  Mich.  1;  Hermann  v. 
Bradstreet  Co.,  19  Mo.  App.  227;  Rammell  v. 
Otis,  60  Mo.  365;  White  v.  Delavan,  17  Wend. 
(N.  Y.)  49;  Watson  v.  Trask,  6  Ohio  531,  27 
Am.  Dec.  271,  Stroud  v.  Smith,  194  Pa.  St. 
502;  Dr.  Shoop  Family  Medicine  Co.  v.  Wer- 
nich,  95  Wis.  164. 

Charge  that  Plaintiff  Is  Infringing  Patent  Ac- 
tionable. —  Haney  Mfg.  Co.  v.  Perkins,  78 
Mich.  1;  Stroud  v.  Smith,  194  Pa.  St.  502. 

Publishers.  —  In  American  Book  Co.  v.  King- 
dom Pub.  Co.,  71  Minn.  363,  it  was  held  that 
a  written  charge  that  the  plaintiff  was  "  a  foe 
to  American  schools"  and  that  it  was  using 
unscrupulous  methods  in  its  business  in  order 
to  secure  the  use  of  its  books,  was  actionable. 
See  also  Tabart  v.  Tipper,  1  Campb.  350;  John 
W.  Lovell  Co.  v.  Houghton,  116  N.  Y.  520, 
wherein  it  was  held  that  the  writing  was 
privileged. 

Newspaper  Publishers. —  Hart  v.  Townsend, 
(Supm.  Ct.)  67  How.  Pr.  (N.  Y.)  88,  wherein 
the  libel  consisted  of  a  writing  to  the  effect 
that  the  plaintiff's  newspaper  was  alleged  to 
have  been  started  for  the  purpose  of  plunder; 
Fitch  v.  De  Young,  66Cal.  339,  wherein  it  was 
held  that  it  is  libelous  to  write  and  publish  of 
the  owners  of  a  newspaper  that  they  have  sold 
their  influence.  See  also  Heriot  v.  Stuart,  I 
Esp.  437;  Croasdale  v.  Bright,  6  Houst.  (Del.) 
52;  Croasdale  v.  Tantum,  6  Houst.  (Del.)  60. 

Manufacturer  of  Patent  Medicine.  —  In  Landon 
v.  Walkins,  61  Minn.  137,  it  was  held  that  a 
written  charge  that  the  plaintiff  was  counier- 
feiting  and  imitating  the  defendant's  prod uct 
was  actionable  per  sc  as  charging  the  plaintiff 
with  base  and  dishonest  practices  in  his 
business. 

Libels  upon  Corporations.  —  See  the  following 
subdivision,  (4)  Imputations  upon  Corporations. 

Disparagement  of  Property.  —  See  infra,  this 
section,  9.  Disparagement  of  Property. 

2.  Quality  of  Particular  Article  of  Manufacture. 

—  Tobias  v.  Harland,  4  Wend  (N.  Y.)  537. 
Comparison  of  Plaintiff's  and  Defendants'  Goods. 

—  In  Young  v.  Macrae,  3  B.  &  S.  264,  113  E. 
C.  L.  264,  9  Jur.  N.  S.  538,  32  L.  J.  Q.  B.  6,  11 
W.  R.  63,  7  L.  T.  N.  S.  354,  the  writing  made 
a  comparison  between  the  oil  manufactured 
by  the  plaintiffs  and  that  sold  by  the  defend- 
ants. There  was  no  statement  that  the  article 
sold  or  manufactured  by  the  plaintiffs  was  a 
ba  1  article,  but  it  was  said  that  it  was  inferior 
to  that  of  some  one  else.    It  was  held  that  an 


action  did 
damages. 

3.  Written  Imputations  upon  Corporations  Ac- 
tionable —  England.  —  Metropolitan  Saloon 
Omnibus  Co.  v.  Hawkins,  4  H.  &  N.  87;  Hill 
v.  Davies,  21  Ch.  D.  798. 

Canada.  —  South  Hetton  Coal  Co.  v.  North- 
Eastern  News  Assoc.,  (1894)  1  Q.  B.  133.  See 
also  Canada  L.  Assur.  Co.  v.  O'Loane,  32  U. 
C.  Q.  B.  379,  and  Ontario  Copper  Lightning 
Rod  Co.  v.  Hewitt,  30  U.  C.  C.  P.  172, 

Delaware.  —  Delaware  State  F.  &  M.  Ins. 
Co.  v.  Croasdale,  6  Houst.  (Del.)  181. 

Minnesota.  —  American  Book  Co.  v.  King- 
dom Pub.  Co.,  71  Minn.  363. 

Missouri.  —  St.  James  Military  Academy  v. 
Gaiser,  125  Mo.  517,  46  Am.  St.  Rep.  502. 

New  fersey.  —  Trenton  Mut.  L.,  etc.,  Ins. 
Co.  v.  Perrine,  23  N.  J.  L.  402,  57  Am.  Dec. 
400. 

New  York.  —  Arrow  Steamship  Co.  v.  Ben- 
nett, 73  Hun  (N.  Y.)  81 ;  Mutual  Reserve  Fund 
L.  Assoc.  v.  Spectator  Co.,  50  N.  Y.  Super.  Ct. 
460;  Knickerbocker  L.  Ins.  Co.  v.  Ecclesine, 
34  N.  Y.  Super.  Ct.  76;  Shoe,  etc.,  Bank  v. 
Thompson,  (Supm.  Ct.  Gen.  T.)  18  Abb.  Pr. 

(N.  Y.)4I3. 

Rhode  Island.  —  Morrison-Jewell  Filtration 
Co.  v.  Lingane,  19  R.  I.  316. 

Wisconsin.  —  Dr.  Shoop  Family  Medicine 
Co.  v.  Wernich,  95  Wis.  164. 

Libel  upon  Charitable  Corporation.  —  See  New 
York  Infant  Asylum  v.  Roosevelt,  35  Hun  (N. 
Y.)  501. 

Libel  upon  Banking  Corporation.  —  See  Martin 

Countv  Bank  v.  Day,  73  Minn.  19;. 

Imputations  of  Crimes  Which  a  Corporation  Could 
Not  Commit.  —  A  corporation  "could  not  sue 
in  respect  of  an  imputation  of  murder,  or  in- 
cest, or  adultery,  because  il  could  not  commit 
those  crimes.  Nor  could  it  sue  in  respect  of  a 
charge  of  corruption,  for  a  corporation  cannot 
be  guilty  of  corruption,  although  the  individ- 
uals composing  it  may."  Per  Pollock,  C.  B., 
in  Metropolitan  Saloon  Omnibus  Co.  v.  Hawk- 
ins, 4  H.  &  N.  87. 

Accusing  Corporation  of  Being  Member  of  Trust. 
—  To  accuse,  in  writing,  a  corporation  en- 
gaged in  the  manufacture  and  sale  of  goods, 
of  being  in  a  combine  or  trust,  or  to  charge 
that  its  agents,  in  soliciting  business,  buy  the 
favorable  action  of  those  who  control  such 
desired  business,  does  not  necessarily  consti- 
tute a  libel.  Per  Woolson,  J.,  in  American 
Book  Co  v.  Gates,  85  Fed.  Rep.  72g. 

Writing  Charging  Railroad  Company  with  In- 
capacity or  Neglect.  —  In  Ohio,  etc.,  R.  Co.  v. 
Press  Pub.  Co.,  48  Fed.  Rep.  206,  it  was  held 
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concerning  a  corporation  are  actionable  where  their  natural  tendency  is  to 
injure  the  corporation  in  its  business.1  However,  the  law  has  not  as  yet  so 
progressed,  nor  does  it  apparently  tend  to  such  progression,  as  that  in  matters 
of  mere  reputation  and  general  corporate  character,  as  distinguished  from  the 
business  which  a  corporation  carries  on,  a  corporation  and  a  natural  person  are 
on  a  parity  in  the  law  of  libel.2 

Words  Affecting  Corporation's  Credit.  —  Where  a  corporation  is  engaged  in  a  busi- 
ness in  which  credit  is  material  to  its  success,  it  may  maintain  an  action  of 
libel  without  proof  of  special  damage  where  a  defamatory  charge  is  made  in 
writing  which  injuriously  and  directly  affects  its  credit.3 

Libel  upon  Products  of  Corporation.  —  As  applied  to  the  completed  products  of  a 
corporation,  an  action  of  libel  may  lie  where  their  character  or  their  marketable, 
wholesome,  or  the  like  condition  is  disparaged,  etc.4 

Libel  upon  Corporation  for  Which  Special  Damage  May  Be  Recovered.  —  Where  words  are 
falsely  and  maliciously  written  concerning  a  corporation,  in  the  way  of  its 
trade  or  business,  or  of  the  property  and  concerns  of  such  corporation,  or  of 
its  officers  or  servants,  by  reason  of  which  special  damage  is  sustained  by  the 
corporation,  an  action  lies  to  recover  such  special  damage.5 

A  Quasi  Corporation  created  for  certain  purposes  only  and  which  is  analogous 
to  an  ordinary  partnership,  may  maintain  an  action  of  libel  upon  a  writing 
which  imputes  to  the  company  insolvency,  mismanagement,  and  dishonestly 
carrying  on  its  affairs.6 

Criminal  Libel.  —  A  libel  upon  a  corporation  may  be  made  the  basis  of  a  crim- 
inal prosecution.7 

h.  Imputations  upon  Persons  in  Offices  of  Trust  or  Profit  — 
in  General.  — Slanderous  words  spoken  of  a  person  in  an  office  of  profit,  and 
relating  to  him  in  such  office,  importing  a  charge  of  unfitness,  either  in  respect 
of  morals  or  capacity,  for  the  duties  of  such  office,  or  a  want  of  integrity,  or 
corruption  therein,  are  actionable  per  se.s 

that  a  statement  in  the  defendant's  news-  action  of  slander  may  be  maintained  where 
paper  that  "  over  one-half  of  the  ties  in  the  a  manufacturing  corporation  is  charged  with 
roadbed  are  rotten,  and  it  is  dangerous  to  run  insolvency  and  with  being  unworthy  of  credit, 
trains  very  fast,"  referring  to  the  plaintiff  rail-  2.  Per  Woolson,  J.,  in  American  Book  Co.  v. 
road  company's  roadbed,  was  actionable  with-      Gates,  85  Fed.  Rep.  729. 

out  proof  of  special  damage.  3.  Imputation  upon  Solvency  of  Corporation  Ac- 

To  Write  of  an  Insurance  Company  that  it  is  tionable.  —  Knickerbocker  L.  Ins.  Co.  v.  Fccle- 
a  fraudulent  concern,  engaged  in  swindling,  sine,  (N.  Y.  Super.  Ct.  Spec.  T.)  6  Abb.  Pr.  N. 
and  that  it  "  is  a  fraud  without  a  redeeming  S.  (N.  Y.)  9,  11  Abb.  Pr.  N.  S.  (N.  Y.)  385,  42 
feature,  such  as  would  be  driven  out  of  any  How.  Pr.  (N.  Y.)  201.  See  also  Canton  Surgi- 
state  having  proper  and  well-enforced  insur-  cal,  etc.,  Chair  Co.  v.  McLain,  82  Wis.  93, per 
ance  laws,"  is  actionable.     Delaware  State  F.      Cassoday,  J. 

&  M.  Ins.  Co.  v.  Croasdale,  6  Houst.  (Del.)  181.         4.  Per  Woolson,  J.  in  American  Book  Co.  v. 

Libelous  Publication  Concerning  Corporation's      Gates,  85  Fed.  Rep.  729. 
Advertisements.  —  In  Dr.  Shoop  Family  Medi-         5.  Trenton  Mut.  L.,  etc.,  Ins.  Co.  v.  Peinne, 
cine  Co.  v.  Wernich,  95  Wis.  164,  the  plainiiff      23  N.  J.  L.  402,  57  Am.  Dec.  400. 
was  acorporation  engaged  in  the  manufacture         6.  Metropolitan    Saloon    Omnibus    Co.  v. 
and  sale  of  specific  remedies  for  certain  dis-      Hawkins,  4  H.  &  N.  87. 

eases,  and  it  was  held  that  a  statement  in  a  Friendly  Society  or  Joint  Stock  Company.  —  A 
newspaper  that  the  plaintiff's  advertisements  writing  the  tendency  of  which  is  to  injure  a 
had  been  rejected  and  that  the  proprietors  of  friendly  society  or  joint  stock  company  in  its 
the  newspaper  "  have  repeatedly  advised  our  business,  is  libelous.  Hill  v.  Davies,  21  Ch. 
readers  that  by  the  manufacture  and  sale  of  D.  798,  which  was  a  suit  for  injunction, 
such  medicines  the  public  are  swindled  out  of  1.  Criminal  Libel  upon  Corporation.  —  State  v. 
their  money,"  was  libelous  per  se.  Boogher,  3  Mo.  App.  442. 

1.  Oral  Words  Concerning  Corporation  Action-  8.  Imputations  upon  Persons  in  Office  of  Trust  or 
able.  — See  St.  James  Military  Academy  v.  Profit.  —  Lumby  v.  Allday,  1  Cromp.  &  J.  301 ; 
Gaiser,  125  Mo.  517,  46  Am.  Si.  Rep.  502,  Alexander  v.  Jenkins,  (1892)  1  Q.  B.  797.  61  L. 
Trenton  Mut.  L.,  etc.,  Ins.  Co.  v.  Perrine,  23  J.  O.  B.  634,  66  L.  T.  N.  S.  391,  40  W.  R.  546, 
N.  J.  L.  402,  57  Am.  Dec.  400,  which  cases,  56  J.  P.  452;  Forrest  v.  Hanson,  1  Cranch  (C. 
however,  are  not  precisely  in  point  because  C.)  63;  White  v.  Nicholls,  3  How.  'U.S.)  266; 
they  were  actions  of  libel.'  See  also  a  dictum  Frolich  v.  McKiernan,  84  Cal.  177;  Wilson  v. 
by  Cassoday,  J.,  in  Canton  Surgical,  etc.,  Chair  Fitch,  41  Cal.  363;  Bidwell  v.  Rademacher,  n 
Co.  v.  McLain,  82  Wis.  93,  to  the  effect  that  an      Ind.  App.  218;  Gove  v.  Blethen,  21  Minn.  80, 
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Words  Spoken  After  Office  of  Trust  Has  Ceased  to  Exist.  —  After  an  office  of  trust  has 
ceased  to  exist,  words  imputing  to  its  former  occupant  a  breach  of  trust  as 
such  officer  are  not  actionable  unless  they  would  have  been  actionable  if  spoken 
of  an  ordinary  person,  e.g.,  oral  words  which  do  not  impute  the  commission 
of  a  crime  are  not  actionable  without  proof  of  special  damage.1 

i.  Imputations  upon  Lawyers  —  in  General.  —  Any  oral  or  written  words 
which  impute  to  an  attorney-at-law  the  want  of  the  requisite  qualifications  to 
practice  law,  or  with  having  been  guilty  of  corrupt,  dishonest,  or  improper 
practice  in  the  performance  of  his  duties  as  a  lawyer,  are  actionable  per  se* 

As  Respects  Particular  imputations.  —  Thus  where  an  attorney-at-law  has  been 
employed  bv  a  village  to  defend  negligence  cases,  and  has  held  himself  out  as 
capable  of  defending  such  cases,  a  charge  of  general  incapacity  to  defend  neg- 
ligence cases  is  actionable,  and  is  equivalent  to  a  charge  of  general  incapacity 
properly  to  discharge  the  duties  of  his  profession,  and  is  not  within  the  rule 
that  a  charge  of  professional  inability  or  lack  of  skill  in  a  particular  case  is  not 
actionable  without  proof  of  special  damage.3  Other  illustrations  of  what  par- 
ticular charges  made  against  a  lawyer  are  actionable  will  be  found  in  the  notes.4 


t8  Am.  Rep.  380;  Johnson  v.  Shields,  25  N.  J. 
L.  116;  Holt  v.  Parsons,  23  Tex.  9. 

1.  Words  Spoken  After  Office  of  Trust  Has  Ceased 
to  Exist.  —  Allen  v.  Hillman,  12  Pick.  (Mass.) 
101,  in  which  case  the  plaintiff  had  been  the 
treasurer  of  a  Masonic  lodge  and  the  lodge  had 
besn  dissolved  before  ihe  words  were  spoken. 

2.  Imputations  upon  Lawyers  —  Written  Words 
—  England.  —  Clement  v.  Lewis,  7  Moo.  C.  PI. 
200. 

Canada.  —  Brossoit  v.  Turcotte,  20  L.  C.  Jur. 
141;  Gaudet  z:  Esplin,  9  Quebec  Super.  Ct. 

210. 

United  States.  —  Union  Mut.  L.  Ins.  Co.  v. 
Thomas,  83  Fed.  Rep.  803,  48  U.  S.  App.  575. 

California.  — Turner  v.  Hearst,  115  Cal.394. 

Connecticut. — Wynne  v.  Parsons,  57  Conn.  73. 

Florida.  —  Hoey  v.  Fletcher,  39  Fla.  325. 

Illinois.  —  Clifford  v.  Cochrane,  10  111.  App. 
570,  per  Wilson,  P.  J.,  obiter;  Brown  v.  Bur- 
nett, 10  111.  App.  279. 

Indiana.  —  Samples  v.  Carnahan,  21  Ind. 
App.  55- 

Iowa.  — Mosnat  v.  Snyder,  105  Iowa  500. 

Kansas.  —  Hetherington  v.  Sterry,  28  Kan. 
426,  42  Am.  Rep.  169. 

Kentucky.  —  Cole  v.  Wilson,  18  B.  Mon. 
(Ky.)  212. 

Maine.  —  Powers  v.  Caiy,  64  Me.  9. 

Massachusetts.  —  Cowley  v.  Pulsifer,  137 
Mass.  392,  50  Am.  Rep.  318 

Michigan.  —  Atkinson  v.  Detroil  Free  Press 
Co.,  46  Mich.  341;  Bailey  v.  Kalamazoo  Pub. 
Co.,  40  Mich.  251. 

Minnesota. — Gribble  t.  Pioneer  Press  Co., 
34  Minn.  342.  See  also  McDermott  v.  Union 
Credit  Co.,  76  Minn.  84. 

Missouri. — See  Johnson  v.  St.  Louis  Dis- 
patch Co.,  2  Mo.  App.  565. 

New  Jersey.  —  McDermott  v.  Evening  Jour- 
nal Assoc.,  43  N.  J.  L.  488,  39  Am.  Rep.  606. 

New  York.  —  Mattice  v.  Wilcox,  147  N.  Y. 
624,  129  N.  Y.  633,  71  Hun  (N.  Y.)48s,  36  N. 
Y.  St.  Rep.  914;  Sanderson  v.  Caldwell,  45  N. 
Y.  398,  6  Am.  Rep.  105;  Sanford  1  Bennett, 
24  N.  Y.  20;  Clark  v.  Anderson,  (Buffalo 
Super.  Ct.  Gen.  T.)  33  N.  Y.  St.  Rep.  866; 
Gair  v.  Selden,  6  Barb.  (N.  Y.)  416;  Riggs  v. 
Denniston.  3  Johns.  Cas.  (N.  Y.)  198.  See  also 
Youmans  v.  Smith,  153  N.  Y.  214;    Huff  v. 


Bennett,  6  N.  Y.  337;  Henderson  v.  Commer- 
cial Advertiser  Assoc.,  1 1 1  N.  Y.  685,  46  Hun 
(N.  Y.)  504;  Baker  v.  McClellan,  (Supm.  Ct. 
Gen.  T.)  21  N.  Y.  St.  Rep.  893;  Joannes  v.  Jen- 
nings, 6  Thomp.  &  C.  (N.  Y.)  138.  See  further 
Marx  v.  Press  Pub.  Co.,  134  N.  Y.  561. 

Ohio.  —  Gage  v.  Robinson,  12  Ohio  251. 

Pennsylvania.  —  Wallace  v.  Jameson,  179 
Pa.  St.  98;  Barr  v.  Moore,  87  Pa.  St.  385,  30 
Am.  Rep.  367.  See  also  Bruce  v.  Reed,  104 
Pa.  St.  408,  49  Am.  Rep.  586. 

Wisconsin.  —  Ludwig  v.  Cramer,  53  Wis. 
193;  Cottrill  v.  Cramer,  59  Wis.  231,  40  Wis. 
555.  43  Wis.  242. 

Imputations  upon  Lawyers  —  Oral  Words  — 
England.  —  Day  v.  Buller,  3  Wils.  C.  PL  59; 
King  v.  Lake,  Freem.  K.  B.  14,  2  Vent.  28; 
Scroop's  Case,  Freem.  K.  B.  276.  See  also 
Phillips  7'.  Jansen,  2  Esp.  624,  and  Peard  v. 
Johns.  Cro.  Car.  382,  which  case  was  cited  in 
Fitzgerald  v.  Redfield,  51  Barb.  (N.  Y.)  484. 

Indiana.  —  See  Craig  v.  Brown,  5  Blackf. 
(Ind.)  44. 

Michigan.  —  Mains  v.  Whiting,  87  Mich.  172. 
Ohio.  —  Goodenow  z-.  Tappan,  I  Ohio  60. 
Pennsylvania.  —  Rush  v.  Cavenaugh,  2  Pa. 
St.  187. 

South  Carolina.  —  See  Peareson  v.  Picket,  1 
McCord  L  (S.  Car.)  472. 

Vermont.  —  Chipman  v.  Cook,  2  Tyler  (Vt.) 

456. 

3.  Written  Charge  Against  Specialist  Actionable 

Per  Se. —  Mattice  v.  Wilcox,  147  N.  Y.  624. 

Imputation  Against  Attorney  Concerniug  Par- 
ticular Case  Not  Actionable.  —  Foot  v.  Biown,  8 
Johns.  (N.  Y.)  64.  Compare  the  following  sub- 
division, j.  Imputations  upon  Physicians,  etc., 
wherein  is  discussed  the  actionable  quality  of 
words  which  charge  a  physician  with  mal- 
treatment in  a  particular  case. 

4.  Charge  that  Plaintiff  Gave  Erroneous  and 
Dishonest  Advice  Actionable.  —  Atkinson  v.  De- 
troit Free  Press  Co.,  46  Mich.  341 ;  Ilethering- 
ton  v.  Sterry,  28  Kan.  426,  42  Am.  Rep.  169; 
Ludwig  v.  Cramer,  53  Wis.  193. 

To  Charge  an  Attorney  with  Falsely  Personat- 
ing a  Constable  and  attempting  to  execute 
a  warrant,  is  actionable  per  se.  McDermott  v. 
Evening  Journal  Assoc.,  43  N.  J.  L.  488,  39 
Am.  Rep.  606,  which  was  an  action  of  libel. 
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j.  Imputations  upon  Physicians,  Dentists,  Druggists,  and  Obstet- 
ricians—  (i)  In  General — Physicians  and  Surgeons.  — It  is  well  settled  that 
either  oral  or  written  words  published  of  a  physician  or  surgeon  which  impute 
to  him  general  professional  ignorance  or  want  of  skill  or  integrity  in  his  pro- 
fession, are  actionable  without  proof  of  special  damage.1 

To  Call  a  Physician  a  Quack,  whether  he  is  a  homoeopathic  or  allopathic  physi- 
cian, is  in  effect  to  charge  him  with  a  want  of  the  knowledge  and  training  which 
are  necessary  to  practice  the  system  of  medicine  that  he  undertakes  to  practice, 
and  which  he  holds  himself  out  as  having,  by  undertaking  to  practice,  and 
therefore  such  charge  is  actionable.2 

Words  Spoken  of  a  Physician  Must  Touch  Him  in  His  Profession,  otherwise  their  action- 

Roberison,  8  Port. 


Denial  that  Plaintiff  Is  Qualified  to  Practice 
Law  Actionable. —  In  Day  v.  Buller,  3  Wils.  C. 
PI.  59,  which  was  an  action  of  slander,  it  was 
held  1  hat  the  following  words  were  actionable: 
"  What!  Does  he  pretend  to  be  a  lawyer? 
He  is  no  more  a  lawyer  than  the  devil." 

Statement  of  Plaintiff's  Client  on  the  Gallows 
Before  Being  Hanged.  —  Sanford  v.  Bennett,  24 
N.  Y.  20,  wherein  it  was  held  that  a  writing  to 
the  effecl  that  a  condemned  murderer  imme- 
diately preceding  his  execution  charged  the 
plaintiff  with  improperly  conducting  his  de- 
fense, was  actionable. 

To  Say  of  a  Lawyer  that  He  Is  a  Dunce  Is  Ac- 
tionable, the  word  "  dunce  "  being  commonly 
tiken  to  mean  a  person  of  dull  capacity  who  is 
not  fit  to  be  a  lawyer.  Peard  v.  Johns,  Cro, 
Car.  382,  cited  in  Fitzgerald  v.  Redfield,  51 
Barb.  (N.  Y.)  48+. 

To  Charge  an  Attorney  with  Sharp  Practice  is 
actionable.  Boydell  v.  Jones,  7  Dowl.  210,  4 
M.  &  W.  446,  1  H.  &  H.  408. 

To  Charge  that  a  Lawyer  Is  a  Shyster  Is  Ac- 
tionable.—  Samples  v.  Carnahan,  21  Ind.  App. 
55;  Gribble  v.  Pioneer  Press  Co.,  34  Minn.  342; 
Bailey  v.  Kalamazoo  Pub.  Co.,  40  Mich.  251, 
in  which  latter  case  it  was  held  that  the 
words  "  pettifogging  shyster  "  applied  to  a 
lawyer  need  no  explanation. 

Making  Extortionate  Charges  for  Services  — 
Words  Actionable.  —  Atkinson  v.  Detroit  Free 
Press  Co.,  46  Mich.  341;  Sanderson  v.  Cald- 
well, 45  N.  Y.  398,  6  Am.  Rep.  105. 

Cheat,  Knave,  Swindler,  etc.  —  These  words 
spoken  or  written  of  a  lawyer  in  his  profes- 
sional capacity  are  actionable  per  se.  Scroop's 
Case,  Freem.  K.  B.  276;  Turner  v.  Hearst,  115 
Cal.  394;  Rush  v.  Cavenaugh,  2  Pa.  St.  187. 

Charge  that  Plaintiff  Offered  to  Divulge  Client's 
Secrets  Actionable.  —  Riggs  v.  Denniston,  3 
Johns.  Cas.  (N.  Y.)  198. 

Assertion  that  Plaintiff  Would  Prove  Incompe- 
tent as  Village  Attorney  Actionable.  —  Mattice  v. 
Wilcox,  129  N.  Y.  633,  71  Hun  (N.  Y.)  485,  36 
N.  Y.  St.  Rep.  914. 

Failure  to  Present  Bill.  —  To  write  of  a  lawyer 
that  he  failed  to  deliver  his  bill  for  fifteen 
years  and  that  he  did  not  present  it  until  after 
his  client  had  died,  is  noi  aciionable.  Reeves 
v.  Templar,  2  Jur.  137.  It  is  doubtful  whether 
this  case  is  authority,- because  it  was  decided 
under  the  old  rule  that  words,  if  ambiguous, 
are  to  be  construed  in  mitiori  sensn. 

1.  Oral  Words  Concerning  Physician  Actionable 
—  England. —  Watson  v.  Vanderlash,  Hetley 
69;  Cawdry  v.  Highley,  Cro.  Car.  270. 

Canada.  —  See  Rogers  v.  Munns,  25  U.  C.  Q. 
B.  153. 
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Alabama.  —  Johnson 
(Ala.)  486. 

Connecticut.  —  Swifi  v.  Dickerman,  31  Conn. 
285;  Sumner  ».  Utley,  7  Conn.  257. 

Indiana.  —  De  Pew  v.  Robinson,  95  Ind.  109; 
Jones  v.  Diver,  22  Ind.  184.  See  also  Craig 
v.  Brown.  5  Blackf.  (Ind.)  44. 

Massachusetts.  —  Morasse  v.  Brochu,  151 
Mass.  567,  21  Am.  St.  Rep.  474. 

New  York.  —  Cruikshank  v.  Gordon,  118  N. 
Y.  178,  48  Hun  (N.  Y.)  308;  White  v.  Carroll, 
42  N.  Y.  161,  1  Am.  Rep.  503;  Carroll  v.  White, 
33  Barb.  (N.  Y.)  615;  Bergold  v.  Puchta,  2 
Tliomp.  &  C.  (N.  Y.)  532;  Purple  v.  Horton, 
13  Wend.  (N.  Y.)  9,  27  Am.  Dec.  167.  See 
also  Secor  v.  Harris,  18  Barb.  (N.  Y.)  425; 
Weston  v.  Worden,  19  Wend.  (N.  Y.)  648,  and 
March  v.  Davison,  9  Paige  (N.  Y.)  580. 

Pennsylvania. — Foster  v.  Small,  3  Whart. 
(Pa.)  138,  in  which  case,  however,  it  was  held 
that  the  particular  words  were  not  actionable. 
Rhode  Island.  —  Rice  v.  Cottrel,  5  R.  I.  340. 
Vermont.  —  Crane  v.  Darling,  71  Vt.  295. 
See  also  Clemmons  v.  Danforth,  67  Vt.  617,  48 
Am.  St.  Rep.  836. 

Written  Words  Concerning  Physician  Actionable 

—  England.  —  Soulhee  v.  Denny,  I  Exch.  196, 
17  L.  J.  Exch.  151.  See  also  Dockrell  v.  Dou- 
gall,  80  L.  T.  N.  S.  556. 

Illinois.  —  Clifford  v.  Cochrane,  10  111.  App. 
570,  per  Wilson,  P.  J.,  obiter. 

Massachusetts.  —  See  Com.  v.  Harmon,  2 
Gray  (Mass.)  289,  which  was  a  criminal  prose- 
cution. 

Michigan.  —  Bathrick  v.  Detroit  Post,  etc., 
Co.,  50  Mich.  629,  45  Am.  Rep.  63;  Foster  v. 
Scripps,  39  Mich.  376,  33  Am.  Rep.  403  41 
Mich.  742. 

Minnesota.  —  Pratt  v.  Pioneer  Press  Co.,  35 
Minn.  251,  32  Minn.  217.  See  also  Quinby  v. 
Minnesota  Tribune  Co.,  38  Minn.  528,  8  Am. 
St.  Rep.  693. 

Mississippi.  —  See  Rodgers  v.  Kline,  56  Miss. 
808,  31  Am.  Rep.  389. 

New  York.  —  Patch  v.  Tribune  Assoc.,  38 
Hun  (N.  Y.)  368;  Fawcett  v.  Charles,  13  Wend. 
(N.  Y.)  473- 

Pennsylvania.  —  Bryant  v.  Pitlsburg  Times, 
192  Pa.  St.  585. 

Rhode  Island.  —  McK night  v.  Hasbrouck,  17 
R.  I.  70.  In  this  case,  however,  the  communi- 
cation was  privileged. 

Wisconsin. — Gauvreau    v.    Superior  Pub. 
Co.,  62  Wis.  403. 
2.  Charge  that  Physician  Is  a  Quack  Actionable. 

—  White  v.  Carroll,  42  N.  Y.  161,  1  Am.  Rep. 
503- 

"He  Is  No  Doctor."  —  The  words,  "  He  is  no 
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able  quality  must  be  tested  according  to  the  rules  governing  words  spoken  of 
persons  who  have  no  special  character  or  relation.4 

Dentists,  Druggists,  and  Obstetricians.  —  The  rule  that  words  may  be  actionable 
without  proof  of  special  damage  when  they  touch  one  in  his  profession  or 
occupation  is  likewise  applicable  to  words  which  tend  to  disparage  in  their 
respective  professions  dentists,2  druggists  and  apothecaries,3  and  obstetricians. 

(2)  Imputations  Concerning  Treatment  of  Particular  Case— in  General.  —  In 
view  of  the  fact  that  competent  and  eminent  physicians  and  surgeons  may, 
without  fault,  mistake  the  symptoms  and  treatment  of  a  particular  case,  words 
spoken  of  a  physician  in  reference  to  a  particular  case  only  may  by  reference 
to  the  particular  case  be  so  qualified  that,  unless  they  have  an  import  and 
meaning  which  in  effect  reach  beyond  the  particular  case  and  its  treatment 
and  go  to  affect  his  professional  character,  learning,  or  skill,  the  law  implies  no 
damage,  and  special  damage  is  necessary  to  support  the  action  ;  or,  as  it  has 
been  otherwise  stated,  so  long  as  the  words  employed  with  reference  to  a  par- 
ticular case  only  impute  such  ignorance  or  want  of  skill  as  is  compatible  with 
the  ordinary  or  general  knowledge  and  skill  required  in  the  profession,  they 
are  not  actionable  per  se.5 

Words  Necessarily  Importing  Gross  Ignorance,  Want  of  Skill  or  Integrity.  —  However, 
even  though  the  treatment  of  a  particular  case  is  under  discussion,  the  words 
are  actionable  where  they  are  such  as  fairly  impute  to  a  physician  gross  igno- 


doctor;  he  bought  his  diploma  for  fifty  dol- 
lars," spoken  of  a  physician,  are  actionable 
per  se.    Bergold  v.  Puchta,  2  Thomp.  &  C.  (N. 

Y.)  532-  .     ,  _ 

Charge  of  Malpractice  —  Held  Question  for  Jury. 

—  Rodgers  v.  Kline,  56  Miss.  808,  31  Am^Rep. 
389. 

Consultation  with  Homceopathists.  —  To  write 
of  a  physician  that  he  has  consulted  with 
homoeopathists,  is  not  actionable.  Clay  v. 
Roberts,  9  Jur.  N.  S.  580,  8  L.  T.  N.  S.  397,  " 
W.  R.  649. 

Performing  Operation  in  Order  to  Gain  Reputa- 
tion.—  A  charge  that  a  physician  amputated 
an  arm  for  the  sake  of  getting  his  name  up, 
is  not  necessarily  actionable  and  does  not  ex- 
clude the  idea  that  he  was  also  governed 
by  a  proper  motive,  the  question  whether  the 
charge  was  actionable  under  the  circumstances 
being  for  the  jury.  Lynde  v.  Johnson,  39  Hun 
(N.  Y.)  12. 

Charge  that  Most  of  Plaintiffs  Patients  Die.  — 

To  charge  a  practicing  physician  with  igno- 
rance and  want  of  skill,  and  to  say  that  conse- 
quently mostof  his  patients  had  lost  their  lives, 
is  actionable.  Swift  v.  Dickerman,  31  Conn. 
285,  which  was  an  action  of  slandei. 

Charging  City  Physician  with  Wilful  Miscon- 
duct and  Sordid  Motives  Actionable.  —  Foster  v. 
Scripps,  39  Mich.  376,  33  Am.  Rep.  403,  41 
Mich.  742. 

"  Two-penny  Bleeder  "  —  Words  Not  Actionable. 

—  Foster  v.  Small,  3  Whart.  (Pa.)  138. 
1.  Words  Not  Concerning  Professional  Charac- 
ter Not  Actionable. —  Divens  v.  Meredith,  147 
Ind.  693. 

Oral  Charge  that  Plaintiff  Has  Violated  Church 
Laws  and  Been  Excommunicated. —  In  Morasse 
v.  Brochu,  151  Mass.  567,  21  Am.  St.  Rep. 
474,  the  charge  was  that  the  plaintiff  had  mar- 
ried in  violation  of  the  Roman  Catholic  church 
of  which  he  was  a  member  and  that  he  had 
been  excommunicated,  and  the  court  declared 
that  it  could  not  "  lay  down  a  rule  that  the 
words  did  not  touch  the  plaintiff  in  his  pro- 


fession," and  therefore  refused  to  disturb  a 
verdict  for  the  plaintiff. 

Imputing  Adultery  to  Physician.  —  In  Ayre  v. 
Craven,  2  Ad.  &  El.  2,  29  E.  C.  L.  u,  words 
imputing  adultery  to  a  physician  were  held 
not  actionable pe?  se,  and  without  special  dam- 
age, there  being  nothing  to  show  that  the 
aduliery  was  committed  by  him  while  acting 
as  a  physician,  or  in  connection  with  his  medi- 
cal practice.  This  case,  it  was  said  in  Hop- 
wood  v.  Thorn,  8  C.  B.  293,  65  E.  C.  L.  293, 
"  has  confessedly  gone  to  the  very  verge  of 
absurdity,"  but  it  would  seem  that  although 
it  has  not  escaped  criticism  and  comment  it 
has  never  been  overruled.  See  Morasse  v. 
Brochu,  151  Mass.  567,  21  Am.  St.  Rep.  474- 

2.  Words  Concerning  Dentists  Actionable.  — 
Thrall  v.  Smiley,  9  Cal.  529- 

3.  Words  Concerning  Druggists  and  Apotheca- 
ries Actionable.  —  Tutty  v.  Alewin,  11  Mod.  221; 
Edsall  v.  Russell,  4  M.  &  G.  1090,  43  E.  C.  L. 
560,  5  Scotl  N.  R.  801,  2  Dowl.  N.  S.  641,  12  L. 
J.  C.  PI.  4.  6  Jur.  996.  See  also  Cameron  v. 
Cockran,  2  Marv.  (Del.)  166. 

Charging  Druggist  with  Selling  Intoxicating 
Liquor  in  Violation  of  Law.  —  Finney  v.  Smith, 
31  Ohio  St.  529,  27  Am.  Rep.  £,24,  which  was 
an  action  of  libel. 

4.  Words  Concerning  Obstetricians  Actionable. 
—  Gyles  v.  Bishop,  Freem.  K.  B.  278;  White- 
head v.  Founes,  Freem.  K.  B.  277.  See  also 
Sumner  v.  Utley,  7  Conn.  257;  Meyer  v.  Press 
Pub.  Co.,  46  N.  Y.  Super.  Ct.  127. 

5.  Imputations  Concerning  Treatment  of  Par- 
ticular Case.  —  Poe  v.  Mondford,  Cro.  Eliz.  620; 
Camp  v.  Martin,  23  Conn.  86,  distinguishing 
Sumner  v.  Utley,  7  Conn.  257;  Jones  v.  Diver, 
22  Ind.  184;  Rodgers  v.  Kline,  56  Miss.  80S,  31 
Am.  Rep.  389;  Lvnde  v.  Johnson,  39  Hun  (N. 
Y.)  12;  Foot  v.  Brown,  8  Johns.  (N.  Y.)  64; 
Gauvreau  v.  Superior  Pub.  Co.,  62  Wis. 
403. 

Charging  Dentist  with  Incapacity  in  Treatment 

of  Particular  Case.  —  Gunning  v.  Appleton,  (C. 
PI.  Gen.  T.)  58  How.  Pr.  (N.  Y.)47'- 
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ranee  and  unskilfulness  in  such  matters  as  men  of  ordinary  knowledge  and 
skill  in  the  profession  should  know.1 

k.  Imputations  upon  Clergymen  —  in  General.  —  Oral  or  written  words 
which  import  that  a  clergyman  is  not  qualified  to  practice  his  profession  are 
actionable  without  proof  of  special  damage;  as  are  also  imputations  that  he 
entertains  or  has  expressed  views,  or  has  committed  acts,  which  are  not  recon- 
cilable with  his  professions  of  religion,  and  which  if  truthfully  ascribed  to  him 
would  impair  his  professional  usefulness  and  make  him  liable  to  be  deprived 
of  his  preferment.2 

Words  Must  Touch.  Plaintiff  in  His  Profession.  —  As  in  other  actions  belonging  to 
this  class,  words  concerning  a  clergyman  which  are  not  actionable  within  the 
general  definitions  of  libel  and  slander  must  touch  him  in  his  profession,  and 
the  courts  have  had  considerable  difficult}/  in  determining  what  words  are 
actionable  when  spoken  of  a  clergyman  which  would  not  be  actionable  if 
spoken  of  an  ordinary  person.3 


1.  Words  Concerning  Treatment  of  Particular 
Case  —  Imputation  of  Gross  Negligence  and  Un- 
skilfulness—  England. — Tutty  v.  Alewin,  n 
Mod.  221;  Southee  v.  Denny,  i  Exch.  196; 
Edsall  v.  Russell,  4  M.  &  G.  rooo,  43  E.  C.  L. 
560;  Bishop  v.  Latimer,  4  L.  T.  N.  S.  775. 

Alabama. — Johnson  v.  Robertson,  8  Port. 
(Ala.)  486. 

Connecticut.  — Camp  v.  Martin,  23  Conn.  86; 
Sumner  v.  Uiley,  7  Conn.  257. 

Indiana. — Jones  v.  Diver,  22  Ind.  184;  De 
Pew  v.  Robinson,  95  Ind.  109. 

Minnesota.  —  Pratt  v.  Pioneer  Press  Co.,  35 
Minn.  251. 

New  York.  — Cruikshank  v.  Gordon,  118  N. 
Y.  178;  Bergold  v.  Puchta,  2  Thomp.  &  C.  (N. 
Y.)  532;  Carroll  v.  White,  33  Barb.  (N.  Y.)  616; 
Sacor  v.  Harris,  18  Barb.  (N.  Y.)  425;  Lynde  v. 
Johnson,  39  Hun  (N.  Y.)  12. 

Wisconsin. — -Gauvreauz/  Superior  Pub.  Co., 
62  Wis.  403;  Boive  v.  Rogers,  50  Wis,  598. 

Contra  —  Overruled  Cases.  —  In  Poe  v.  Mond- 
ford,  Cro.  Eliz.  620,  it  was  held  that  it  is  not 
actionable  to  say  of  a  physician  "  he  hath 
killed  a  patient  with  physic;  "  but  this  case 
was  repudiated  in  9  Bac.  Abr.  49,  50;  Sumner 
v.  Utley,  7  Conn.  257,  and  Secor  v.  Harris,  18 
Birb.  (N.  Y.)  425;  and  in  the  last  case  Foot  v. 
Brown,  8  Johns.  (N.  Y.)  64,  was  disapproved. 

2.  Oral  Words  Touching  Clergymen  Actionable 
Per  Se  —  England.  —  Pocock  v.  Nash,  Comb. 
253;  Musgrave  v.  Bovey,  2  Sua.  946;  Dod  v. 
Robinson,  Aleyn  63.  See  also  Gloyne  v.  Gil- 
bert, Freem,  K.  B.  80. 

Canada.  —  Starr  v.  Gardner,  6  U.  C.  O.  B. 
O.  S.  512. 

Georgia.  —  Elsas  v.  Browne,  68  Ga.  117; 
Franklin  v.  Browne,  67  Ga.  272. 

Illinois.— Mitchell  v.  Milholland,  106  111.  175. 

Indiana.— Craig?.  Brown,  5  Blackf.  (Ind.)44. 

Iowa.  —  Jean  v.  Hennessy,  69  Iowa  373. 

Massachusetts.  —  Chaddock  v.  Brig^s,  13 
Mass.  248,  7  Am.  Dec.  137;  Harding  v.  Brooks, 
5  Pick.  (Mass.)  244.  See  also  Shurtleff  v. 
Parker,  130  Mass.  293,  39  Am.  Rep.  454; 
Waters  r.  Gilbert,  2  Cush.  (Mass.)  27. 

New  York.  —  Demarest  v.  Haring,  6  Cow. 
(N.  Y.)  76.  See  also  Gardinier  v.  Knox,  27 
Hun  (N.  Y.)  500. 

Ohio.  —  Hayner  v.  Cowden,  27  Ohio  St.  292, 
22  Am.  Rep.  303. 

Pennsylvania.  —  Cummin  v.  Smith,  2  S.  & 
R.  (Pa.)  440;  M'Millan  v.  Birch,  1  Binn.  (Pa.) 


178,  2  Am.  Dec.  426.  See  also  Drown  v.  Allen, 
91  Pa.  St.  393,  and  Rahauser  v.  Barth,  3  Watts 
(Pa.)  28. 

Vermont.  —  Skinner  v.  Grant,  12  Vt.  456. 
Wisconsin.  —  Hellstern  v.  Katzer,  103  Wis. 
391- 

Written  Words  Touching  Clergymen  Actionable 

Per  Se  —  England.  —  Tuam  v.  Robeson,  5  Bing. 
17,  15  E.  C.  L.  350,  2  M.  &  P.  32,  6  L.  J.  C. 
PI.  199,  30  Rev.  Rep.  530;  Walker  v.  Brogden, 
19  C.  B.  N.  S.  65,  115  E.  C.  L.  65,  11  Jur.  N. 
S.  671,  13  W.  R.  809,  12  L.  T.  N.  S.  495. 

Canada.  —  Mclntire  v.  McBean,  13  U.  C.  Q. 
B.  534;  Bowers  v.  Hutchinson,  5  Nova  Scotia 
679. 

United  States.  —  Pfitzinger  v.  Dubs,  (C.  C. 
A.)  64  Fed.  Rep.  696.  See  also  Gibson  v.  Cin- 
cinnati Enquirer,  2  Flipp.  (U.  S.)  121,  and 
Whitaker  v.  Freeman,  29  Fed.  Cas.  No.  17,527(7, 
1  Dev.  L.  (12  N.  Car.)  271. 

Illinois.  —  Clifford  v.  Cothrsne,  10  111.  App. 
570,  per  Wilson,  P.  J.,  obiter. 

Indiana.  —  Bidwell  v.  Rademacher,  11  Ind. 
App.  218. 

Massachusetts .  —  See  Shurtleff  v.  Parker,  130 
Mass.  293,  39  Am.  Rep.  454, 

Michigan.  —  Bailey  v.  Kalamazoo  Pub.  Co., 
40  Mich.  251. 

Minnesota.  —  Knox  v.  Meehan,  64  Minn.  280. 
Nebraska.  —  Piper  v.  Woolman,  43  Neb.  280. 
JVew  York.  —  O'Donaghue  v.  M'Govern,  23 
Wend.  (N.  Y.)  26.    See  also  Hinman  v.  Hare, 
(Ct.  App.)  5  N.  Y.  St.  Rep.  504. 

Rhode  Island.  —  Porter  v.  Post  Pub.  Co.,  20 
R.  I.  88. 

Tennessee.  —  See  Williams  v.  Karnes,  4 
Humph.  (Tenn.)  9. 

Texas.  —  Cranhll  v.  Hayden,  22  Tex.  Civ. 
App.  656;  Coles  v  Thompson,  7  Tex.  Civ. 
App.  666. 

Vermont.  —  Gregory  v.  Atkins,  42  Vt.  237. 
See  also  Shurtleff  v.  Stevens,  51  Vt.  501,  31 
Am.  Rep.  698. 

Wisconsin. — See  Monson  v.  Lathrop,  96 
Wis.  386;  Sans  v.  Joerris,  14  Wis.  663. 

Who  Is  a  Clergyman  Within  Rule  — A  Clergy- 
man Who  Has  Been  Ordained  Abroad  Is  Within 
the  Rule.  —  M'Millan  v.  Birch,  1  Binn.  (Pa.) 
178,  2  Am.  Dec.  426. 

Words  Written  of  Temporary  Occupant  of 
Pulpit.  —  Knox  v.  Meehan,  64  Minn.  280. 

3.  Words  Must  Touch  Clergyman  in  His  Profes- 
sion.—  Hopwood  v.  Thorn,  8  C.  B.  293,  65  E. 
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Drunkenness.  —  According  to  the  weight  of  modern  authority,  to  say  even 
orally  of  a  clergyman  that  he  is  a  drunkard,  or  to  charge  him  with  getting 
drunk,  is  actionable  per  se.1 

Want  of  Chastity.  —  In  the  United  States  it  has  been  held  that  an  oral  charge 
of  incontinency  made  against  a  clergyman  is  actionable  without  proof  of  special 
damage  -  2  but  in  England  and  Canada  it  has  been  held  otherwise. J 

/  Imputations  upon  Teachers  — in  General.  —  As  falling  within  the 
class  of  libels  and  slanders  here  under  consideration,  it  has  frequently  been 
held  that  oral  or  written  words  mav  be  actionable,  without  proof  of  special 
damages,  as  tending  to  the  disparagement  of  school-teachers  and  other  teach- 
ers the  general  rule  being  that  any  words  charging  want  of  the  requisite 
qualifications  to  pursue  such  calling,  or  misconduct,  or  dereliction  in  the  per- 
formance of  the  duties  pertaining  to  such  vocation,  are  actionable  per  sc. 


C.  L.  293,  in  which  case  it  was  held  that  an 
oral  charge  of  fraud  made  generally  against  a 
minister  is  not  actionable,  because  it  does  not 
touch  him  in  his  profession. 

Charge  that  Clergyman  Is  a  Rogue  and  Rascal. 
—  To  say  orally  of  a  clergyman  that  he  is 
an  old  rogue  and  rascal  is  actionable  per  sc. 
Musgrave  v.  Bovey,  2  Stra.  946. 

To  say  of  a  clergyman  that  he  "  is  a  rogue 
and  a  dog,  and  will  never  be  good  till  he  be 
three  foot  under  gtotind,"  and  that"  I  had 
rather  my  son  should  make  hay  on  a  Sunday 
than  hear  Nash  preach,"  is  actionable  per  se. 
Pocock  v.  Nash,  Comb.  253. 

To  Say  of  a  Bishop  that  "  He  Is  a  Wicked  Man," 
Is  Actionable,  because  the  words  viri  ually  repre- 
sent him  as  unfit  to  hold  that  office  or  situation. 
Townsend  v.  Hughes,  2  Mod.  159,  cited  with 
approval'^  Craig  v.  Brown,  5  Blackf.  (Ind.)44. 

Going  to  Service  in  Passion.  —  To  say  of  a 
clergyman  that  he  came  to  the  performance  of 
divine  service  in  a  towering  passion,  and  that 
his  conduct  was  calculated  to  make  infidels  of 
his  congregation,  is  actionable.  Walker  v. 
Brogden,  19  C.  B.  N.  S.  65,  115  E.  C.  L.  65,  11 
]ur.  N.  S.  671,  13  W.  R.  809.  12  L.  T.  N.  S. 
495- 

Untruthfulness  and  Violent  and  Unchristian 
Temper  —  Written  Words  Actionable.  —  Piper  v. 
Woolman,  43  Neb.  280. 

Making  Improper  Overtures  to  Female  Inmate 
of  Orphan  Asylum.  —  Bid  well  v.  Rademacher, 
11  Ind.  App.  218,  wherein  it  was  held  that  the 
words  which  were  in  writing  were  actionable. 

Denial  of  Doctrine  of  Saving  Grace.  —  It  is  ac- 
tionable to  speak  orally  of  a  minister  of  the 
gospel  the  following  words:  "  Mr.  Skinner 
said  the  blood  of  Christ  had  nothing  to  do  with 
our  salvation  more  than  the  blood  of  a  hog." 
Skinner  v.  Grant,  12  Vt.  456. 

Devoid  of  Moral  Principles.  —  To  write  of  a 
minister  of  the  gospel  that  he  is  devoid  of 
moral  principles  is  actionable/Vr  sc.  Coles  1. 
Thompson,  7  Tex.  Civ.  App.  666. 

"  The  Reverend  Thomas  Smith  Is  a  Perjured 
jlan,»  —  In  Cummin  v.  Smith,  2  S.  &  R.  (Pa.) 
440,  it  was  held  that  these  words  spoken  of  a 
clergyman  were  actionable. 

1.  Oral  Charge  of  Drunkenness  Actionable.  — 
Chaddock  v.  Briggs,  13  Mass.  248,  7  Am.  Dec. 
137;  Hayner  v.  Cowden,  27  Ohio  St.  292; 
M'Millan  v.  Birch,  1  Binn.  (Pa  )  178,  2  Am. 
Dec.  426.  But  see  contra,  on  the  theory  that 
such  a  charge  does  not  touch  a  clergyman  in 
his  profession,  Tighe  v.  Wicks,  33  U.  C.  Q.  B. 


479.  following  Breeze  v.  Sails,  23  U.  C.  Q.  B. 
94,  which  latter  case  was  based  on  Hopwood 
v.  Thorn,  8  C.  B.  293,  65  E.  C.  L.  293.  Com- 
pare Mclntire  v.  McBean,  13  U.  C.  Q.  B.  534. 
Where  Loss  of  Preferment  Follows  Drunkenness. 

—  In  Dod  v.  Robinson,  Aleyn  63,  it  was  held 
that  to  say  of  a  clergyman,  "  he  is  a  drunk- 
ard," was  actionable;  drunkenness  being  an 
offense  for  which  a  clergyman  was  liable  to 
be  deprived  of  his  preferment. 

2.  Doctrine  that  Oral  Charge  of  Incontinency 
Is  Actionable.  —  Demarest  v.  Haring,  6  Cow. 
(N.  Y.)  76,  in  which  case  the  court  based  its 
decision  in  a  large  measure  upon  M'Millan  v. 
Birch,  1  Binn.  (Pa.)  178,  2  Am.  Dec.  426, 
wherein  it  was  held  that  it  is  actionable  to 
charge  a  minister  of  the  gospel  orally  with 
intoxication. 

Charging  Clergyman  with  Being  a  "  Beecher." 

—  In  Bailey  v.  Kalamazoo  Pub.  Co.,  40  Mich. 
251,  the  following  was  written  of  the  plain- 
tiff: "  Then  there  was  that  Iowa  Beecher  busi- 
ness of  his,  which  beat  him  out  of  a  station  at 
Grass  Lake.  But  pshaw!  these  reformers 
are  pretty  much  all  alike."  It  was  held  that 
this  was  libelous  per  se,  as  courts  have  no 
right  to  be  ignorant  of  the  meaning  of  current 
phrases  which  everybody  else  understands. 

3.  Doctrine  that  Oral  Charge  of  Incontinency  Is 
Not  Actionable.  —  Gall  vvey  v.  Marshall,  9 
Exch.  295,  23  L.  J.  Exch.  78,  2  C.  L.  R.  399; 
Hopwood  v.  Thorn,  8  C.  B.  293,  65  E.  C.  L. 
293;  Breeze  v.  Sails,  23  U.  C.  Q.  B.  94;  Tighe 
v.  Wicks,  33  U.  C.  Q.  B.  479-  But  see  Starr 
v.  Gardner,  6  U.  C.  Q.  B.  O.  S.  512,  wherein 
it  was  held  by  a  divided  court  that  an  oral 
charge  of  incest  made  against  a  clergyman 
touches  him  in  his  profession  and  is  action- 
able. 

4.  Oral  Imputations  upon  School-teachers  Action- 
able. —  Elam  v.  Badger,  23  111.  49S;  Bray  v. 
Callihan,  155  Mo.  43;  McAtee  v.  Valanding- 
ham,  75  Mo.  App.  45;  Wakefield  v.  Smith- 
wick,  4  Jones  L.  (49  N.  Car.)  327;  Wilson  v. 
Runyon,  Wright  (Ohio)  651.  See  also  Court- 
ney v.  Blackwell,  150  Mo.  245. 

Written  Imputations  upon  School-teachers  Ac- 
tionable.—  Dixon  v.  Allen,  69  Cal.  527;  Lind- 
ley  v.  Horton,  27  Conn.  5S;  Doan  v.  Kelley, 
121  Ind.  413;  Henry  v.  Moberly,  6  Ind.  App. 
490;  Wakefield  v.  Smithwick,  4  Jones  L.  (49 
N.  Car.)  327.  See  also  Mclntire  v.  McBean. 
13  U.  C.  Q.  B.  534.  See  further  Vanarsdale  v. 
Laverty,  69  Pa.  St.  103,  which  was  an  action 
on  the  case  for  conspiracy,  the  gist  of  the  ac- 
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Teachers  Other  than  School-teachera.  — This  rule  applies  to  dancing  masters,1 
teachers  of  stenography,2  and  also  to  the  keepers  of  boarding-schools.3 

m.  Imputations  upon  Clerks,  Agents,  Servants,  etc.  —  in  General. — 
Another  class  of  cases  in  which  words  have  been  considered  actionable  with- 
out proof  of  special  damage,  within  the  rule  here  under  consideration,  consists 
of  those  in  which  imputations  are  made  upon  clerks,  agents,  servants,  and  the 
like,  the  natural  tendency  of  which  imputations  is  to  endanger  the  situation 
of  the  person  spoken  of  or  to  prevent  him  from  obtaining  employment.4 

Charge  of  Dishonesty  and  Unworthiness  of  Confidence.  —  To  say  of  a  clerk,  either  orally 


lion  being  a  malicious  petiiion  against  the 
employment  of  the  plaintitf  as  a  school-teacher. 

Making  False  Report  —  Written  Word3  Action- 
able. —  Lindley  v.  Horlon,  27  Conn.  58. 

Whipping  Pupil  to  Death  —  Written  Words 
Actionable.  —  Doan  v.  Kelley.  121  Ind.  413. 

Lacking  Womanly  and  Honorable  Characteristics 

—  Written  Words  Actionable.  —  Dixon  v,  Allen, 
69  Cal.  527. 

An  Oral  Charge  of  Unchastity  Against  a  School- 
mistress Is  Actionable.  —  Harwood  v.  Keech,  6 
Thorn  p.  &  C.  (N.  Y.)  665  (decided  in  1875). 

"  He  Is  Not  Fit  to  Go  with  Decent  Girls  "  — 
Oral  Words  Actionable. —  In  Bray  v.  Callihan, 
155  Mo.  43,  it  was  held  that  these  words  spoken 
of  a  school-teacher  were  actionable  per  se.  It 
was  also  said  of  the  plaintiff  in  this  case  that 
he  was  a  "villainous  reptile,"  and  that  he  had 
sown  "  seeds  of  poison  "  in  the  school  district, 
etc.;  the  defendant  being  a  minister  of  the 
gospel. 

That  Plaintiff  Is  Conducting  an  Immoral  School 
in  Which  Dancing  Is  Permitted.  —  In  St.  James 
Military  Academy  v.  Gaiser,  125  Mo.  517, 
46  Am.  St.  Rep.  502,  numerous  clergymen 
published  a  writing  concerning  the  plain- 
tiff's school  in  which  it  was  alleged  that  the 
school  was  an  "  immoral  school,"  a  "  dancing 
school,"  which  was  "  harmful  to  the  moral 
and  religious  interests  of  the  com  muni ty,"  and 
which  was  "  hurtful  to  the  moral  and  spiritual 
well-being  of  the  community."  It  was  held 
that  this  writing  was  libelous  per  se. 

Charging  Schoolmistress  with  Borrowing  and 
Reading  a  "True  Marriage  Guide."  —  In  Mc- 
Atee  v.  Valandingham,  75  Mo.  App.  45,  words 
spoken  concerning  a  young  schoolmistress 
charged  that  she  had  borrowed  and  read  "  Dr. 
Bate's  True  Marriage  Guide,"  which  was  a 
trashy  work  on  the  functions  and  use  of  the 
sexual  organs,  and  these  words  it  would  seem 
were  regarded  as  actionable  as  tending  to 
degrade  he r. 

1.  Imputation  upon  Dancing  Master  Actionable. 

—  Buck  v.  Mersey,  31  Me.  558,  wherein  the 
plaintiff  was  charged  with  drunkenness  and 
vagrancy.  See  also  Bignell  v.  Buzzard,  3  H. 
&  N.  2T7,  27  L.  J.  Exch.  355. 

2.  Imputation  upon  Teacher  of  Stenography.  — 
Price  v.  Conway,  134  Pa.  St.  340,  19  Am.  St. 
Rep  704,  which  was  an  action  of  libel  based 
on  a  charge  that  the  plaintiff  was  inrompe- 
tent. 

3.  Imputation  upon  Keeper  of  Boarding-school. 

—  Darling  v.  Clement,  69  Vt.  292. 

4.  Actionable  Imputations  upon  Clerks  and 
Salesmen.  —  Iron  Age  Pub.  Co.  v.  Crudup,  85 
Ala.  519;  Russell  v.  Kelly,  44  Cal.  641; 
Butler  v.  Howes,  7  Cal.  88;  Warner  v.  Clark, 
45  La.  Ann.  863;  Weil  v.  Israel,  42  La.  Ann. 
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955;  Wilson  v.  Cottman,  65  Md.  190;  Mallory 
v.  Pioneer-Press  Co.,  34  Minn.  521;  Fowles  v. 
Bovven,  30  N.  Y.  20. 

Advertising  Agent.  —  MacDonald  v.  Lord,  27 
111.  App.  in,  wherein  it  was  held  that  it  was 
actionable  to  write  that  the  agency  conducted 
by  the  plaintiff  was  not  a  responsible  one. 

Insurance  Agents. —  See  generally  Merchants' 
Ins.  Co.  v.  Buckner,  (C.  C.  A.)  98  Fed.  Rep. 
222;  Evening  Post  Pub.  Co.  v.  Voight,  72  Fed. 
Rep.  885,  38  U.  S.  App.  394;  Morgan  v.  Hal- 
berstadt,  60  Fed.  Rep.  592,  20  U.  S.  App.  417; 
Castle  v.  Houston,  19  Kan.  417;  International 
Fraternal  Alliance  v.  Mallalieu,  87  Md.  97. 

Sewing-machine  Agents.  —  Howe  Mach.  Co. 
v.  Souder,  58  Ga.  64. 

Brokers.  —  See  Lapham  r.  Noble,  54  Fed. 
Rep.  108,  which  was  an  action  of  libel  by  an 
agent  or  broker  whose  business  it  was  to  assist 
persons  who  were  submitting  bids  to  the  gov- 
ernmental departments  at  Washington. 

Superintendent  of  Factory. —  In  Manner  v. 
Simpson,  13  Daly  (N.  Y.)  156,  it  was  held  that 
a  writing  which  charged  the  plaintiff,  a  factory 
superintendent,  with  unfitness,  wastefulness 
of  material,  neglect  of  duty,  and  mismanage- 
ment, was  libelous  per  se. 

General  Passenger  Agent  of  Railroad  Company. 

—  See  Shattuc  v.  McArthur,  25  Fed.  Rep.  133, 
wherein  it  was  held  that  it  was  libelous  to 
write  of  the  plaintiff  that  he  "  has  grown  rich 
by  making  his  local  licket  agents  or  some  of 
them  divide  their  commissions  with  him." 

General  Manager  of  Railroad  Company.  —  See 
Broughton  v.  McGrew,  39  Fed.  Rep.  672, 
which  was  an  action  of  slander  based  on  a 
charge  of  drunkenness. 

Inserting  Plaintiff's  Name  in  List  of  Discharged 
Employees.  —  Missouri  Pac.  R.  Co.  v.  Behee,  2 
Tex.  Civ.  App.  107,  in  which  case,  although 
the  writing  was  regarded  as  privileged,  the 
plaintiff  recovered  upon  a  showing  of  express 
malice. 

Charging  Railroad  Employee  with  Striking.  — 

In  Kansas  City,  etc.,  R.  Co.  z.  Delaney,  102 
Tenn.  289,  it  was  held  that  the  following  words 
in  a  letter  of  recommendation  were  not  libel- 
ous per  se:  "  Like  many  others,  he  left  our 
service  during  the  strike."  Distinguishing  St. 
Louis,  etc.,  R.  Co.  v.  Johnson,  (MS.  opinion, 
Tenn.  1897),  in  which  case  the  libelous  charge 
was  "  that  plaintiff  had  been  discharged  for 
insubordination,"  etc. 
Charge  that  Plaintiff  Is  Defendant's  Apprentice 

—  Action  for  Special  Damages.  —  To  falsely  and 
maliciously  say  of  the  plaintiff  that  he  is  the 
defendant's  apprentice,  and  to  warn  another 
not  to  employ  him,  and  thereby  to  procure  the 
plaintiff's  discharge,  is  actionable.  Clark  v. 
Goddard,  39  Ala.  164,  84  Am.  Dec.  777. 
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or  in  writing,  that  he  is  dishonest  or  that  he  is  unreliable  and  unworthy  of  con- 
fidence, is  actionable  without  proof  of  special  damage.1 

Imputations  upon  Character  Resulting  from  Discharge  of  Employee.  —  A  master  may  dis- 
charge an  employee  with  or  without  cause  at  pleasure  unless  he  is  restrained 
by  some  contract,  and  if  in  doing  so  he  does  not  cast  any  unjust  imputations 
upon  the  character  of  the  servants  he  is  not  liable.3 

n.  Imputations  upon  Artisans  and  Mechanics.  —  Oral  or  written 
words  imputing  to  an  artisan  or  mechanic  want  of  skill  or  knowledge  in  his 
craft,  if  they  are  clearly  shown  to  have  been  spoken  with  reference  to  his  occu- 
pation, and  such  occupation  is  one  in  which  peculiar  knowledge  and  skill  are 
required,  are  actionable  without  proof  of  special  damage.3 

o.  Imputations  upon  Seamen.  —  An  oral  or  written  charge  imputing  to 
a  seaman,  whether  he  be  a  common  mariner  or  an  officer,  unfitness  and  incom- 
petency in  his  occupation  of  a  seaman,  is  actionable  without  any  proof  of 
special  damage.4 


1.  Actionable  Charge  of  Dishonesty  and  Un- 
worthiness  of  Confidence.  —  Fowles  v.  Bo  wen,  30 
N.  Y.  20,  in  which  case  the  defendant  said 
orally  to  the  plaintiff's  employer  that  the 
plaintiff  was  a  notorious  liar  and  unworthy  of 
confidence,  and  it  was  held  that  the  words 
necessarily  related  to  the  cleric  in  his  capacity 
as  such  and  were  actionable.  See  also,  to  the 
same  effect.  Brown  1:  Orvis,  (Supm.  Ct.)  6 
How.  Pr.  (N.  Y.)  376,  which  was  an  action  of 
slander.  See  further  Weil  v.  Israel,  42  La. 
Ann.  955,  wherein  it  was  written  of  a  clerk 
that  he  was  unreliable  and  unworthy  of  trust 
as  a  clerk. 

Advertisement  Concerning  Discharge  of  Agent. 

—  An  announcement  in  a  newspaper  that 
an  agent  has  been  discharged  as  being 
"contemptuously  unreliable,  indolent,  and  dis- 
honest." is  libelous  per  se.  Howe  Mach.  Co. 
v.  Souier,  58  Ga.  64. 

To  publish  of  a  person  that  he  is  no  longer 
connected  with  a  certain  business  concern,  and 
that  any  contracts  made  by  him  for  such  con- 
cern will  be  void,  is  not  libelous  per  se,  but 
such  words  are  actionable  where  it  is  averred 
and  proved  that  the  words  were  published 
maliciously  and  with  the  intention  of  injuring 
the  plaintiff  in  a  particular  business.  Behre 
v.  National  Cash  Register  Co.,  100  Ga.  213. 

2.  Imputations  upon  Character  Resulting  from 
Discharge  of  Employee.  —  Henry  v.  Pittsburgh, 
etc.,  R.  Co.,  139  Pa.  St.  289. 

3.  Imputations  upon  Artisans  and  Mechanics.  — 
Chapman  :'.  Lamphere,  Comb.  74;  Redman  v. 
Pyne,  1  Mod.  19;  Philadelphia,  etc.,  R.  Co.  v. 
yuigley,  21  How.  (U.  S.)  202;  Fitzgerald 
v.  Redfield,  51  Barb.  (N.  Y.)  484,  36  How.  Pr. 
(N.  Y.)  97.  See  also  Wagner  v.  Holbrunner, 
7  Gill  (Md.)  296;  Cochran  v.  Melendy,  59  Wis. 
207. 

Illustrations  —  Calico  Pi  inter.  —  Wright  v. 
Schroeder,  2  Curt.  (U.  S.)  548,  which  was  an 
action  of  slander  based  on  a  charge  of  drunk- 
enness. 

Journeyman  Brewer.  —  See  Scott  v.  Ren  forth. 
Wright  (Ohio)  55,  which  was  an  action  of 
slander,  the  charge  being  that  the  plaintiff 
adulterated  ale  and  porter. 

Mason.  —  In  Fitzgerald  v.  Redfield,  51  Barb. 
(N.  Y.)  484,  it  was  held  that  the  following 
words  spoken  of  a  mason  were  actionable  per 
se:  "  That  he  was  no  mechanic;  that  he  could 
not  make  a  good  wall,  or  do  a  good  job  of 


plastering;  that,  he  was  no  workman;  and 
that  he  was  a  botch." 

Tailor.  —  Sloman  v.  Chisholm,  22  U.  C.  Q. 

B.  20. 

Watchmaker.  —  To  say  of  a  watchmaker  that 
"  he  is  a  bungler  and  knows  not  how  to  make 
a  good  piece  of  work,"  is  actionable.  Redman 
v.  Pyne,  1  Mod,  19. 

To  Charge  a  Mechanic  -with  Being  Visionary 
and  Unpractical,  and  with  squandering  an  im- 
mense amount  of  money  on  supposed  new  and 
wonderful  inventions,  is  actionable  per  se. 
Manner  v.  Simpson,  13  Daly  (N.  Y.)  156. 

Failure  to  Do  Work  for  Money  Advanced.  — 
To  write  of  a  plasterer  that  he  has  absconded 
without  paying  his  debts,  and  that  he  has 
swindled  the  writer  out  of  money  advanced  on 
his  promise  to  do  a  certain  piece  of  work,  is 
libelous  per  se.  Obaugh  v.  Finn,  4  Ark.  no, 
37  Am.  Dec.  773. 

Oral  Charge  of  Insolvency  Against  Carpenter. 
—  In  Chapman  v.  Lamphere,  Comb.  74,  it  was 
said  orally  of  a  carpenter,  "  He  is  a  broken 
fellow  and  run  away,"  and  although  the  court 
was  divided  the  plaintiff  had  judgment,  one  of 
the  judges  remarking  that  although  the  plain- 
tiff could  not  be  a  bankrupt,  yet  the  common 
people  could  not  distinguish,  and  therefore  the 
words  were  an  equal  defamation  to  him  in  his 
credit. 

4.  Imputations  upon  Seamen. —  Ingram  v.  Law- 
son,  6  Bing.  N.  Cas.  212,  37  E.  C.  L.  350,  8 
Scott  471,  4  J  ur.  151;  Norfolk,  etc..  Steamboat 
Co.  v.  Davis,  12  App.  Cas.  (D.  C.)  306,  wherein 
the  plaintiff  was  the  captain  of  a  steamboat; 
Cook  v.  Tardos,  6  La.  Ann.  779,  wherein  the 
plaintiff  was  the  master  of  a  ship;  De  Hart  v. 
Hatch,  6  Thomp.  &  C.  (N.  Y.)  186,  wherein  the 
plaintiff  was  the  mate  of  a  steamship;  Ship- 
man  v.  Burrows,  1  Hall  (N.  Y.)  399.  wherein 
the  plaintiff  was  a  shipmaster  and  shipowner. 
See  also  Gourley  v.  Plimsoll,  L.  R.  8  C.  P. 
362. 

A  Charge  of  Drunkenness  and  General  Incompe- 
tency Is  Actionable.  —  Irwin  v.  Brandwood.  2 
H.  &  C.  960,  10  Jur.  N.  S.  370,  33  L.  J.  Exch. 
257,  12  W.  R.  438,  9  L.  T.  N.  S.  772.  But  ii 
would  seem  thai  a  charge  of  drunkenness 
made  against  a  mariner  is  not  actionable 
perse  unless  he  is  charged  with  drunkenness 
on  his  voyages  or  incapacity  to  perform  his 
duties  because  of  drunkenness.  See  Kellv 
v.  Huffington,  3  Cranch  (C.  C.)  81,  which 
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p.  Imputations  upon  Persons  Pursuing  Miscellaneous  Vocations 
—  Any  Lawful  Employment  within  Rule.  —  The  rule  that  words  are  actionable  with- 
out proof  of  special  damage,  whether  oral  or  written,  when  they  disparage  one 
in  his  office,  trade,  profession,  or  occupation,  and  tend  to  deprive  him  of  the 
means  of  gaining  his  livelihood,  is  applicable  to  any  lawful  employment  or 
situation  of  trust,  lucrative  or  confidential.1 

was  an  action  to  recover  special  damages; 
and  Swan  v.  Thompson,  124  Cal.  193,  which 
was  an  action  brought  under  a  statute  of  Cali- 
fornia for  words  imputing  "a  general  dis- 
qualification "  as  respects  the  plaintiff's  occu- 
pation. 

Actionable  Charges  Again3t  Captains.  —  In 
Clapp  v.  Devlin,  35  N.  Y.  Super.  Ct.  174,  the  ac- 
tion was  based  on  an  oral  charge  that  the 
cargo  was  short  and  that  the  captain  had  been 
guilty  of  robbery.  See  also  Tresca  v.  Mad- 
dox,  11  La.  Ann.  206,  06  Am.  Dec.  198, 
wherein  the  writing  declared  upon  described 
the  plaintiff  as  having  piratical  inclinings  and 
as  being  "  as  mild  a  mannered  man  as  ever 
scuttled  ship  or  cut  a  throat." 

Oral  Imputation  upon  Pilot  Actionable.  —  Moris- 
selte  v.  Jodoin,  12  L.  C.  Rep  333,  holding  that 
it  is  actionable  to  say  of  a  pilot  that  he  had 
been  paid  to  run  a  vessel  aground  and  to 
destroy  her. 

1.  Any  Lawful  Employment  Within  Rule.  — 
Craig  v.  Brown,  5  Blackf.  (Ind.)  44.;.  Johnson 
v.  Shields,  25  N.  J.  L.  116. 

Actors.  —  Williams  v.  Davenport,  42  Minn. 
393,  18  Am.  St.  Rep.  519,  which  was  an  action 
of  libel,  based  on  a  charge  that  a  member  of 
a  dramatic  company  had  been  guihy  of  an- 
gentlemanly  and  discourteous  conduct  towards 
members  of  the  company.  See  also,  to  the 
same  effect,  Lotto  v.  Davenport,  50  Minn.  99. 

Architects.  —  Bottei ill  v.  Whvtehead,  41  L. 
T.  N.  S.  588;  Clifford  v.  Cochrane,  10  111.  App. 
570,  which  was  an  action  of  libel;  Dennis  v.  . 
Johnson,  42  Minn.  301,  which  was  an  action 
of  libel. 

Artists  and  Illustrators.  —  Spooner  v.  Daniels, 
Bett's  Scr.  Bk.  505,  22  Fed.  Cas.  No.  13,244^. 

Auctioneers.  —  Bryant  v.  Loxton,  11  Moo.  C. 
PI.  344,  wherein  the  plaintiff  was  charged  with 
having  cheated  the  defendant  and  with  being 
a  rascal. 

Authors,  Newspaper  Writers,  etc.  —  In  Walker 
v.  Tribune  Co.,  29  Fed.  Rep.  827,  it  was  held 
that  it  is  not  libelous  per  se  to  write  that  a 
pamphlet  "  is  plainly  the  effusion  of  a  crank," 
although  the  plaintiff  was  the  author  of  a  text- 
book on  the  law  ot  patents. 

It  is  not  libelous  to  write  of  an  author  that  he 
has  cited  no  authority  for  his  statements. 
Browning  v.  Van  Rensselaer,  97  Fed.  Rep.  531. 

It  is  libelous  to  write  of  a  newspaper  re- 
porter that  he  has  revealed  secrets  which  were 
told  to  him  in  confidence.  Tryon  v.  Evening 
News  Assoc.,  39  Mich.  636.  See  also  Wakley 
v.  Healey,  7  C.  B.  591,  62  E.  C.  L.  591,  18  L.  J. 
C.  PI.  241;  Bigney  v.  Van  Benthuysen,  36  La. 
Ann.  38. 

Banks  and  Bankers. —  It  is  libelous  per  se  to 
write  of  a  banker  and  money  lender  that  he  is 
a  hypocrite,  that  he  is  a  grasping  and  penuri- 
ous Gradgrind,  and  that  he  has  inflicted  untold 
sorrow  upon  the  widow  and  the  orphan. 
Jones  v.  Greeley,  25  Fla.  629.  See  also  Martin 
County  Bank  v.  Day,  73  Minn.  195,  which 


was  an  action  of  libel  brought  by  a  banking 
corporation . 

Builders  and  Contractors.  —  Fredrickson  v. 
Johnson,  60  Minn.  337;  Locke  v.  Bradstreet 
Co.,  22  Fed.  Rep.  771. 

Butchers  and  Meat  Dealers. —  Singer  v.  Bender, 
64  Wis.  169;  Rice  v.  Pidgeon,  Comb.  161. 
See  also  Kuhn  v.  Young,  78  Tex.  344,  71  Tex. 
645. 

Civil  Engineers.  —  See  Howland  v.  Flood,  160 
Mass.  509;  Howland  v.  George  F.  Blake  Mfg. 
Co.,  156  Mass.  543. 

Conductors  of  Railroad  Trains.  —  Tench  v. 
Swinyard,  29  U.  C.  Q.  B.  319.  See  also 
Tench  v.  Great  Western  R.  Co.,  32  U.  C.  Q. 

Detectives.  —  O'Shaughnessy  v.  Morning 
Journal  Assoc.,  71  Hun  (N.  Y.)  47.  See  also 
Byrnes  v.  Mathews,  (Buffalo  Super.  Ct.  Gen. 
T.)  12  N.  Y.  St.  Rep.  74. 

Dressmakers.  —  See  Bowe  v.  Rogers,  50  Wis. 
598. 

Farmers.  —  Swearingen  v.  Stanley,  23  Iowa 
115;  Phillips  v.  Hoefer,  1  Pa.  St.  62,  44  Am. 
Dec.  in,  which  was  an  action  of  slander. 
See  also  Dobson  v.  Thornistone,  3  Mod.  112, 
wherein  the  following  words  spoken  of  a  hus- 
bandman were  considered  actionable:  "  He 
owes  more  money  than  he  is  worth;  he  is  run 
away  and  is  broke." 

Gamekeepers.  —  To  say  of  a  gamekeeper  that 
he  trapped  foxes  is  actionable  where  it  is  ex- 
plained by  proper  averments  that  as  such 
gamekeeper  it  was  his  duty  not  to  disturb 
foxes,  and  that  to  say  that  he  did  so  dis- 
paraged him.  Foulger  v.  Newcomb,  L.  R.  2 
Exch.  327. 

Gunsmiths.  —  Harman  v.  Delany,  2  Stra.  898. 
Innkeepers    and   Boarding-house    Keepers.  — 

Whittaker  v.  Bradley,  7  Dowl.  &  R.  649,  16  E. 
C.  L.  310;  Lampher  v.  Clark,  149  N.  Y.  472, 
77  Hun  (N.  Y.)  506;  Hayes  v.  Press  Co.,  127 
Pa.  St.  642,  14  Am.  St.  Rep.  874,  which  was 
an  action  of  libel. 

Adulteration  of  Ale.  —  To  say  of  a  victualer 
that  he  puts  lime  in  his  ale,  and  that  a  man 
lost  his  life  and  his  eyes  by  drinking  the  plain- 
tiff's ale,  is  actionable  per  se.  Nuton's  Case, 
Freem.  K.  B.  25. 

Disparagement  of  Accommodations. — To  say 
of  a  hotel  keeper,  "  He  kept  no  accommoda- 
tions, and  a  person  could  not  get  a  decent  meal 
or  decent  bed  if  he  tried,"  is  actionable  per  se. 
Trimmer  v.  Hiscock,  27  Hun  (N.  Y.)  364. 

Resort  for  Blackmailing  Crowd.  —  In  Robert- 
son v.  Bennett,  44  N.  Y\  Super.  Ct.  66,  it  was 
held  that  it  is  actionable  to  describe  a  board- 
ing-house keeper's  place  as  the  resort  of  a 
blackmailing  crowd. 

Innocent  Publication  Concerning  Boarding- 
house  Keeper.  —  In  Wallace  v.  Bennett,  (N.  Y. 
Super.  Ct.  Spec.  T.)  1  Abb.  N.  Cas.  iN.  Y.) 
478,  the  writing  declared  upon  was  as  follows: 
"  6  East  Thirty-fourth  street.  —  Boarding.  — 
Applicants  before  locating  here,  inform  your- 
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Vocations  of  Which  Court  Cannot  Take  Judicial  Notice.  —  The  rule  is  not  necessarily 
confined  to  vocations  of  the  nature  and  duties  of  which  the  court  can  take 
judicial  notice,  but  on  the  principle  that  words  having  a  particular  mean- 
ing in  a  particular  trade  or  particular  locality  may  be  explained  by  averment 
and  innuendo  in  the  declaration,  the  nature  and  duties  of  the  plaintiff's  busi- 
ness may  be  explained  by  an  averment  in  the  declaration  so  as  to  show  how 
the  words  spoken  affected  him  in  such  profession.1 

8.  Libels  of  the  Dead  —  In  General.  —  The  definitions  of  libel  include  written 
words  which  tend  to  "  blacken  the  memory  of  one  who  is  dead;  "  2  and  such 
libels  are,  it  would  seem,  the  only  instances  of  indictable  libels  for  which 
there  is  no  civil  remedy.3 

Writing  Must  Tend  to  Create  Breach  of  Peace.  —  A  Writing  concerning  a  deceased 
person  is  not  libelous  unless  it  has  a  tendency  to  create  a  breach  of  the  peace 
by  exciting  the  friends  and  relatives  of  the  deceased  to  avenge  the  insult 
offered  to  the  family.* 

9.  Disparagement  of  Property  —  in  General.  —  An  action  for  publishing  a  false 
and  malicious  statement  concerning  the  plaintiff's  property  cannot  be  sup- 
ported without  allegation  and  proof  of  special  damage;5  but  false  and  mali- 


selves  as  to  table,  attention,  and  characteristics 
of  the  proprietors."  It  was  held  that  this 
publication  was  not  an  attack  upon  the  plain- 
tiff's business,  and  that  in  the  absence  of  ex- 
traneous facts  giving  the  publication  a  libelous 
meaning  the  writing  was  not  actionable  per  se. 

Inventors.  —  See  Culmer  v.  Canby,  (C.  C.  A.) 
ioi  Fed.  Rep.  195,  which  was  an  action  of 
libel. 

Lacemen.  —  Read  v.  Hudson,  1  Ld.  Raym. 
610. 

Livery-stable  Keepers.  —  Southam  v.  Allen,  3 
Salk.  327.  T.  Raym.  231,  wherein  the  words 
were,  "Deal  not  with  Southan,  for  he  is  broke, 
and  there  is  neither  entertainment  for  man  or 
horse." 

Newsboys  on  Train.  —  Snyder  v.  Fulton,  34 
Md.  128,  6  Am.  Rep.  314. 

Nurserymen  and  Gardeners.  —  Smith  v.  Stew- 
art, 41  Minn.  7,  which  was  an  action  of  libel; 
Folwell  v.  Providence  Journal  Co.,  19  R.  I. 
551,  which  was  an  action  of  libel. 

Opera-house  Manager.  —  Mattson  v.  Albert,  97 
Tenn.  232,  wherein  the  plaintiff  war.  the  man- 
ager of  an  opera  house;  Fry  v.  Bennett,  20  N. 
Y.  324,  wherein  the  plaintiff  was  the  director 
and  manager  of  an  opera. 

Real-estate  Agents.  —  Nettles  v.  Somervell,  6 
Tex.  Civ.  App.  627,  which  was  an  action  of 
libel. 

Solicitors  for  Subscriptions  to  Journals.  —  See 

Lanius  v.  Druggist  Pub.  Co.,  20  Mo.  App.  12, 
which  was  an  action  of  libel. 

Stud-h^'se  Keepers.  —  Wier  v.  Allen,  51  N.  H. 
177,  which  was  an  action  of  slander,  the  charge 
being  that  the  plaintiff's  stud  had  the  pox. 

Undertakers.  —  See  Murphy  v.  Daugherty,  10 
111.  App.  z\\\  Holmes  v.  Jones,  121  N.  Y.  461. 

Warehousemen.  —  See  Haskins  v.  Lumsden, 
10  Wis.  359. 

1.  Vocations  of  Which  Court  Cannot  Take  Judi- 
cial Notice.  —  Foulger  v.  Newcomb,  L.  R.  2 
Exch.  327. 

2.  Libels  of  the  Dead.  —  Rex  v.  Topham,  4 
T.  R.  126;  Anonymous,  5  Coke  125;  Com.  v. 
Clap,  4  Mass.  163,  3  Am.  Dec.  212,  per  Par- 
sons. C.  J.,  obiter;  McDermott  v.  Union  Credit 
Co.,  76  Minn  84,  per  Mitchell,  J.,  obiter;  Steele 
v.  Southwick,  9  Johns.  (N.  Y.)  214,  obiter; 
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Com.  v.  Taylor,  5  Binn.  (Pa.)  277,  per  Tilgh- 
man,  C.  J.,  obiter. 

3.  No  Civil  Remedy  for  Libel  of  Dead.  —  Bradt 
v.  New  Nonpareil  Co.,  108  Iowa  44.9,  which 
case  was  decided  under  Code  Iowa,  §  5086, 
which  makes  it  a  crime  to  maliciously  blacken 
or  vilify  the  memory  of  one  who  is  dead,  by  a 
libelous  publication  tending  to  scandalize  or 
provoke  his  surviving  relatives  or  friends. 
The  court  held  that  the  mother  of  a  deceased 
son  who  was  libeled  had  no  right  of  action. 
See  also,  to  the  same  effect,  Wellman  v.  Sun 
Printing,  etc.,  Assoc.,  66  Hun  (N.  Y.)  331; 
Sorensen  v.  Balaban,  11  N.  Y.  App.  Div.  164. 
See  further  Stone  v.  Cooper,  2  Den.  (N.  Y.) 
293,  in  which  case  the  court  criticised  the 
statement  in  Steele  v.  Southwick,  9  Johns.  (N. 
Y.)  214,  that  theie  is  a  civil  remedy  for  all  in- 
dictable libels. 

Writing  Concerning  Husband's  Deceased  Wife 
Not  Actionable.  —  Wellman  v.  Sun  Printing, 
etc.,  Assoc.,  66  Hun  (N.  Y.)  331. 

4.  Writing  Must  Tend  to  Create  Breach  of  Peace. 
—  3  Chit.  Ciim.  Law  868. 

Illustration  of  Libel  of  Dead.  —  In  R,  v.  Ciitch- 
ley,  Hil.  7  Geo.  II.,  cited  in  a  note  to  Rex  v. 
Topham,  4  T.  R.  129,  note  a,  a  libel  concerning 
Sir  C.  Gaunter  Nichol,  deceased,  contained 
the  following  words:  "  He  could  not  be  called 
a  friend  to  his  country;  for  he  changed  his 
principles  for  a  ted  tibbon,  and  voted  for  that 
pernicious  project  the  excise."  1  his,  it  would 
seem,  is  the  only  case  to  be  found  in  the  books 
in  which  an  indictable  libel  of  a  deceased  pei- 
son  is  set  forth. 

5.  Words  Disparaging  Property  Not  Actionable 
Per  Se.  —  Malachy  ?>.  Soper,  3  Bing.  N.  Cas. 
371,  32  E.  C.  L.  161,  3  Scott  723;  Ingram  v. 
Lawson,  6  Bing.  N.  Cas.  212,  37  E.  C.  L.  350; 
Boynion  v.  Shaw  Stocking  Co.,  146  Mass. 
219;  Dooling  v.  Budget  Pub.  Co.,  144  Mass. 
258,  59  Am.  Rep.  83;  Gott  v.  Pulsifer,  122 
Mass.  235,  23  Am.  Rep  322;  Swan  v.  Tappan, 
5  Cush.  (Mass.)  104;  Brentman  v.  Note,  (N. 
Y.  City  Ct.  Tr.  T.)  24  N.  Y.  St.  Rep.  281; 
Kennedy  v.  Press  Pub.  Co.,  41  Hun  (N.  Y.) 
422;  Tobias  v.  Harland,  4  Wend.  (N.  Y.)  537. 
See  also  Manning  r\  Avery,  3  Keb.  153. 

Words  of  Comparison  Concerning  Articles  Manu- 
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cious  statements  disparaging  an  article  of  property,  when  followed  as  a  natural, 
reasonable,  and  proximate  result,  by  special  damage  to  the  owner,  are  action- 
able.1 

Where  Words  Touch  the  Plaintiff  in  His  Occupation.  —  A  libel  on  a  thing,  however, 
may  constitute  a  libel  on  a  person.  Thus,  to  say  of  a  brewer,  that  he  adulter- 
ates his  beer,  would  be  a  libel  upon  him  in  his  trade,  not  because  of  the  allega- 
tion that  the  beer  was  bad,  but  because  the  language  would  import  deceit  and 
malpractice  on  the  part  of  the  brewer.  It  is,  therefore,  at  times  difficult  to 
determine  whether  the  publication  attacks  the  person  or  merely  the  thing,  and 
any  apparent  conflict  in  the  authorities  arises  out  of  this  difficulty.8 

10.  Construction  of  Words  —  General  Considerations  as  to  Nature  of  Language 
Used  —  a.  Charges  by  Implication  and  Indirection  —  Words  Calcu- 
lated to  Induce  Suspicion  —  (i)  In  General.  —  The  effect  and  tendency 
of  the  language  used,  not  its  form,  are  the  criterion  by  which  to  determine  the 
actionable  quality  of  the  words.3  It  is  immaterial  that  the  words  used  con- 
cerning the  plaintiff  are  indefinite  and  uncertain  in  their  meaning  if  on  the 
whole  they  are  defamatory  and  were  so  intended  and  understood,  for,  as  has 
been  justly  remarked,  calumny  may  be  as  effectually  conveyed  in  artful  allu- 
sions to  collateral  matter  and  oblique  insinuations  as  by  the  most  explicit 
assertions;  and  it  is  well  settled  that  in  actions  of  libel  and  slander  it  is  per- 
missible to  aver  and  prove  that  words  which  have  a  covert  meaning  were 
intended  to  dsfame  and  were  understood  in  a  defamatory  sense  by  those  who 
heard  or  read  them.4 


factured  by  Plaintiff.  —  To  say  that  the  goods 
manufactured  by  the  plaintiff  are  inferior  to 
those  manufactured  by  any  other  particular 
manufacturer,  is  not  actionable  where  no 
special  damages  result  from  the  words  spoken. 
Young  v.  Macrae,  3  B.  &  S.  264,  113  E.  C.  L. 
264,  9  Jur.  N.  S.  538,  32  L.  J.  Q.  B.  6,  11  W. 
R.  63,  7  L.  T.  N.  S.  354;  Hubbuck  v.  Wilkin- 
son, (1899)  1  Q.  B.  86,  68  L.  J.  Q.  B.  34,  79  L. 
T.  N.  S.  429.  See  also  Tobiai  v.  Harland,  4 
Wend.  (N.  Y.)  537. 

1.  Disparagement  of  Property  —  Words  Action- 
able Where  Special  Damage  Is  Shown.  —  Western 
Counties  Manure  Co.  v.  Laives  Chemical 
Manure  Co.,  L.  R.  9  Exch.  218.  in  which  case 
the  court  distinguished  Young  v.  Macrae,  3  B. 
&  S.  264,  113  E.  C.  L.  264,  32  L.  J.  Q.  B.  6; 
Wilson  v.  Dubois,  35  Minn.  471,  59  Am.  Rep. 
335;  Gott  v,  Pulsifer,  122  Mass.  235,  23  Am. 
Rep.  322;  Swan  v.  Tappan,  5  Cush.  (Mas;.) 
104;  Paull  v.  flalferty,  63  Pa.  St.  46,  3  Am. 
Rep.  518.  See  also  Manning  v.  Avery,  3  Keb. 
153. 

No    Distinction    Between   Oral   and  Written 

Words.  —  Western  Counties  Manure  Co.  v. 
Lawes  Chemical  Manure  Co.,  L.  R.  9  Exch. 
218,  citing  Com.  Dig.,  title  Action  on  the  Case 
for  Defamation.  G.  ri. 

Disparagement  of  Land.  —  Words  spoken  con- 
cerning the  quality  of  land  are  not  per  se  ac- 
tionable, but  where  the  defendant  is  charged 
with  falsely  and  maliciously  misrepresenting 
the  latent  qualities  of  land,  and  special  damage 
is  sustained,  an  action  lies,  such  action  being 
in  the  nature  of  an  action  of  slander  for  defa- 
mation of  title.  Paull  v.  Halfertv,  63  Pa.  St. 
46,  3  Am.  Rep.  518. 

For  Falsely  Representing  a  Ship  as  TJnseaworthy 
an  action  lies  to  recover  such  special  damage 
as  has  been  sustained  by  the  misrepresenta- 
tion. Ingram  v.  Lawson',  9  C.  &  P.  326,  38  E. 
C.  L.  136. 


Where  Loss  of  Sale  Is  Gist  of  Action.  —  "  Where 
loss  of  sale  of  a  thing  disparaged  is  claimed 
and  relied  on  as  special  damages  occasioned 
by  the  disparagement,  it  is  indispensable  to 
allege  and  show  a  loss  of  sale  to  some  particu- 
lar person,  for  the  loss  of  a  sale  to  some  par- 
ticular person  is  the  special  damage,  and  the 
gist  and  substance  of  the  action."  Wilson  v. 
Dubois,  35  Minn.  471,  59  Am.  Rep.  335. 

2.  Where  Disparagement  of  Goods  Touches 
Plaintiff  in  His  Occupation.  —  Kennedy  v.  Piess 
Pub.  Co.,  41  Hun  (N.  YO422.  See  also,  to  the 
same  effect,  Craig  v.  Puebla  Press  Pub.  Co., 
5  Colo.  App.  208;  Landon  v.  Watkins,  61  Minn. 
137.    And  see  Tabart  v.  Tipper,  1  Campb.  350. 

Libel  upon  Newspaper  Proprietors.  —  He  riot  v. 
Stuart,  1  Esp.  437.  See  also  Fitch  v.  DeYoung, 
66  Cal.  339. 

3.  Form  of  Language  Immaterial.  —  State  v. 
Norton,  89  Me.  290,  in  which  case  it  was  de- 
clared that  a  libeler  cannot  defame  and  escape 
I  lie  consequences  by  any  dexterity  in  style. 

Any  Expression  Generally  and  Commonly  Un- 
derstood as  charging  a  crime  is  actionable. 
Furr  v.  Speed,  74  Miss.  423. 

A  General  Imputation  Conveyed  in  Apt  Terms 
Is  Actionable.  —  Lewis  v.  McDaniel,  82  Mo.  577. 

Bungling  or  Crafty  Terms.  —  A  writing  which 
is  defamatory  is  libelous  per  se,  "no  matter  how 
bunglingly  or  craftily  the  terms  were  em- 
ployed." lit  re  McDonald,  4  Wyo.  150,  which 
was  a  criminal  prosecution  for  libel. 

4.  Charges  by  Implication  and  Indirection  Ac- 
tionable —  England.  —  Snell  v.  Webling,  2  Lev. 
150. 

Canada.  —  Hunter  z>.  Hunter;  25  U.  C.  Q.  B 
145. 

United  States.  —  Press  Pub.  Co.  v.  McDon- 
ald. 63  Fed.  Rep.  238,  26  U  S.  App.  167; 
Hanchett  v.  Chiaiovich,  (C.  C.  A.)  101  Fed. 
Rep.  743,  88  Fed  Rep.  873;  Eiber  v.  Dun,  4 
McCrary  (U.  S.)  160. 
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Words  Calculated  to  Induce  Suspicion.  —  Although  the  words  do  not  contain  a 
direct  affirmative  charge  that  a  crime  has  been  committed  yet  if  they  are  cal- 
culated to  induce  the  hearers  to  suspect  that  the  person  spoken  of  has  commit- 
ted a  crime  they  are  actionable,  and  it  would  seem  that  the  same  rule  applies 
not  only  to  imputations  of  crimes  but  also  to  imputations  of  other  acts  or  cir- 
cumstances to  charge  which  directly  is  actionable.1 


Alabama.  —  Iron  Age  Pub.  Co.  v.  Crudup, 
85  Ala.  519. 

California.  —  Chamberhn  v.  Vance,  51  Cat. 
75;  Maynard  v.  Fireman's  Fund  Ins.  Co.,  34 
Cal.  59. 

Delaware.  —  Goslin    v.    Cannon,    1  Harr. 
(Del.)  3. 

Georgia.  —  Smith  v.  Wright,  55  Ga.  218; 
Lewis  v.  Hudson,  44  Ga.  568. 

Indiana.  —Over  v.  Schifrling,  102  Ind.  191; 
Bain  v.  Myrick,  88  Ind.  137;  Branstetter  v. 
Dorrough,  81  Ind.  527;  Keesling  v.  McCall,  56 
Ind.  321;  Smavvley  v.  Stark,  9  Ind.  386: 
Dunn  v.  Hall,  1  Ind.  344;  Drummond  v.  Les- 
lie, 5  Blackf  (Ind.)  453-  Compare  Spaits  v. 
Poundstone,  87  Ind.  522,  44  Am.  Rep.  773- 

Kentucky.  —  Hart  v.  Reed,  1  B.  Mon.  (Ky.) 
166,  35  Am.  Dec.  179- 

Maine.  —  State  v.  Norton,  89  Me.  290,  which 
was  a  criminal  prosecution  lor  libel. 

Massachusetts.  —  Haynes  v.  Clinton  Printing 
Co.,  169  Mass.  512;  Hurley  v.  Fall  River  Daily 
Herald  Pub.  Co.,  138  Mass.  334;  Fitzgerald  v. 
Robinson,  112  Mass.  371;  Pond  v.  Hartwell, 
17  Pick.  (Mass.)  269;  Com.  v.  Child,  13  Pick. 
(Mass.)  198. 

Minnesota.  —  Richmond  v.  Post,  69  Minn. 
457;  Byram  v.  Aiken,  65  Minn.  87;  Glatz  v. 
The'in,  47  Minn.  278;  Stroebel  v.  Whitney,  31 
Minn.  384;  Simmons  v.  Holster,  13  Minn. 
249. 

Mississippi.  —  Lewis  v.  Black,  27  Miss.  425. 

Missouri.  —  Nelson  v.  Musgrave,  10  Mo.  648; 
Johnson  v.  St.  Louis  Dispatch  Co.,  2  Mo.  App. 
565,  65  Mo.  539;  Brennan  *.  Tracy,  2  Mo. 
App.  540. 

Nebraska.  —  World  Pub.  Co.  v.  Mullen,  43 
Neb.  126,  47  Am.  St.  Rep.  737;  Rosewater  v. 
Hoffman,  24  Neb.  222. 

New  Hampshire.  —  Sturte vant  V.  Root,  27  N. 
H.  69.  See  also  Merrill  v.  Peaslee,  17  N.  H. 
540. 

New  Jersey. — Cole  v.  Grant,  18  N.J.  L. 
327. 

New  York. — Sanderson  v.  Caldwell,  45  N. 
Y.  398,  6  Am.  Rep.  105;  Byrnes  v.  Mathews, 
(Buffalo  Super.  Ct.  Gen.  T.)  12  N.  Y.  St.  Rep. 
74,  per  Hatch,  J.;  Walrath  v.  Nellis,  (Supm. 
Ct.  Gen.  T.)  17  How.  Pr.  (N.  Y.)  72;  Rundell 
v.  Butler,  7  Barb.  (N.  Y.)  260;  Gorham  v.  Ives, 
2  Wend.  (N.  Y.)  534;  Gibson  v.  Williams,  4 
Wend  (N  Y.)  320;  Miller  v.  Miller,  8  Johns. 
(N.  Y.)  74. 

Ohio.  —  Haines  v.  Welling,  7  Ohio(pt.  1.)  253. 

Pennsylvania.  —  Bricker  v.  Potts,  12  Pa.  Si. 
200;  Bornman  v.  Boyer,  3  Binn.  (Pa.)  515,  5 
Am.  Dec.  380. 

South  Carolina.  —  Sawyer  v.  Eifert,  2  Nott 
&  M.  (S.  Car.)  511,  10  Am.  Dec.  633. 

Tennessee.  —  Tompkins  z'  Wisener,  1  Sneed 
(Tenn.)  458. 

Texas.  —  Democrat  Pub.  Co.  v.  Jones,  83 
Tex.  302;  Houston  Printing  Co.  v.  Moulden, 
15  Tex.  Civ.  App.  574. 


Virmont. —  Cass  v.  Anderson,  33  Vt.  182; 
Hovt  v.  Smith,  32  Vt.  304. 

Virginia.  —  Hansbrough  v.  Stinnett,  25 
Gratt.  (Va.)  495;  Adams  v.  Lawson,  17  Gratt. 
(Va.)  250,  94  Am.  Dec.  455. 

Washington.  —  Haynes  v.  Spokane  Chronicle 
Pub.  Co.,  11  Wash.  503. 

Wisconsin.  —  Bovve  v.  Rogers,  50  Wis.  598; 
Cramer  v.  Noonan,  4  Wis.  231. 

Illustrations  of  Text  —  Offer  to  Bet  that  Plain- 
tiff Has  Committed  Crime.  —  Dorland  v.  Patter- 
son, 23  Wend.  (N.  Y.)  422. 

The  Libelous  Matter  May  Consist  of  an  Account 
of  a  Dream.— Billings  v.  Waller,  (Supm.  Ct. 
Spec.  T  )  28  How.  Pr.  (N.  Y.)  97. 

Writing  Charging  Plaintiff  with  Having  Com- 
mitted Dark  Deed  Actionable.  —  Dunn  v.  Hall,  1 
Ind.  344. 

Charge  that  Plaintiff  Has  Sober  Moments.  — 

Sanderson  v.  Caldwell,  45  N.  Y.  398,  6  Am. 
Rep.  105. 

Non-belief  that  Plaintiff  Did  Not  Commit  Crime. 

—  Goslin  v.  Cannon,  1  Harr.  (Del.)  3. 

"  In  Law  It  Would  Be  Called  Perjury."  —  De- 
ford  v.  Miller,  3  P.  &  W.  (Pa.)  103. 

The  Words,  "You  as  Good  as"  committed  a 
crime  specified,  are  not  actionable  per  se,  be- 
cause they  mean  nothing  more  than  that  the 
person  spoken  of  had  done  acts  which  were 
equivalent  to  the  commission  of  the  crime. 
Stokes  v.  Arey,  8  Jones  L.  (53  N.  Car.)  66, 
which  was  an  action  of  slander. 

Words  Spoken  Adjectively.  —  In  South  Can  Un 
it  has  been  held  that  to  render  words  action- 
able thev  must  be  spoken  affirmatively  and 
import  a  direct  charge,  and  words  that  are 
equivocal  or  spoken  adjectively  are  not  action- 
able. Atkinson  v.  Hartley,  1  McCord  L.  (S. 
Car.)  203. 

1.  Words  Calculated  to  Induce  Suspicion  —  Indi- 
ana. —  Harrison  v.  Findley,  23  Ind.  265,  85 
Am.  Dec.  456;  Alcorn  v.  Bass,  17  Ind.  App. 
500;  Drummond  v.  Leslie,  5  Blackf.  (Ind.)  453. 

Massachusetts.  —  Pond  v.  Hartwell,  17  Pick. 
(Mass.)  269. 

Minnesota.  —  Richmond  v.   Post,  69  Minn. 

457- 

Mississippi.  —  Lewis  v.  Black,  27  Miss.  425. 

Nebraska.  —  World  Pub.  Co.  v.  Mullen,  43 
N:b.  126,  47  Am.  St.  Rep.  737;  Rosewater  v. 
Hoffman,  24  Neb.  222. 

New  York.  —  Gibson  v.  Williams.  4  Wend. 
(N.  Y.)  320. 

Pennsylvania.  —  Bornman  v.  Boyer,  3  Binn. 
(Pa.)  515,  5  Am.  Dec.  3S0. 

Texas.—  Democrat  Pub.  Co.  v.  Jones,  83 
Tex.  302;  Zeliff  v.  Jennings,  61  Tex.  458. 

Vermont.—  Royce  v.  Maloney.  58  Vi.  437; 
Hovt  v.  Smith,  32  Vt.  304. 

Virginia.— Hansbrough  v.  Stinnett,  25  Gratt. 
(Va.)  495. 

Contra.  —  Simmons  v.  Mitchell,  6  App.  Cas. 
i?6,  43  L.  T.  N.  S.  710,  50  L.  J.  P.  C  11,  45  J- 

P.  237,  29  W.  R.  401. 
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Words  of  Comparison  rruiy  be  as  libelous  as  those  importing  a  direct  charge; 
e.g.,  it  has  been  held  that  it  is  actionable  to  write  of  another  that  he  is  as  big 
a  rascal  as  another  person  named.1 

Criminal  Libels.  —  This  rule  applies  to  criminal  prosecutions  for  libel,  and  in 
such  prosecutions  it  is  immaterial  that  the  writing  is  vague  and  uncertain  in 
its  imputations  where  it  is  capable  of  being  explained  by  extrinsic  facts.2 

(2)  HypotJietical  Charges.  — Where  a  charge  is  made  hypothetically,  e.  g., 
where  the  words,  "If  you  have  any  receipts  different  from  what  I  have  read, 
you  have  forged  them,"  are  declared  upon  as  amounting  to  an  accusation  of 
forgery,  the  words  may  or  may  not  be  actionable  as  charging  such  offense,  and 
the  sense  in  which  they  are  spoken,  the  meaning  which  they  would  naturally 
bear  to  those  by  whom  they  were  heard,  must  be  found  in  the  context  and 
the  attending  facts.3 

(3)  Protestation  Against  Intention  to  Defame.  —  It  has  been  held  that  words 
may  be  actionable  even  though  the  writer  or  speaker  accompanies  his  state- 
ment with  a  disclaimer  of  any  intention  to  create  a  suspicion  against  the  plain- 
tiff, the  sole  question  being  whether  the  words  taken  as  a  whole  do  in  fact 
defame  the  person  referred  to.4 

(4)  Interrogations.  —  In  many  cases  it  has  been  held  that  words  written  or 
spoken  in  the  form  of  a  question  are  actionable  where,  fairly  construed,  the 
words,  notwithstanding  their  being  put  in  interrogative  form,  amount  to  an 
imputation  upon  the  character  of  another.5 

(5)  Expressions  of  Belief .  —  It  is  well  settled  that  words  may  be  actionable 
even  though  they  do  not  consist  of  an  unequivocal  and  positive  assertion  con- 
cerning another,  and  in  numerous  cases  it  has  been  held  that  words  were 
actionable  where  the  defamatory  charge  was  couched  in  the  form  of  an  expres- 
sion of  belief.6    Thus  it  has  been  held  that  the  words,  "  I  will  venture  any- 

1.  Words  of  Comparison  Actionable.  —  Cassidy 
v.  Brooklyn  Daily  Eagle,  138  N.  Y.  239.  See 
also,  to  the  same  effect,  Solverson  v.  Peterson, 
64  Wis.  198;  Cramer  v.  Noonan,  4  Wis.  231. 

That  One  Is  as  Deep  in  the  Mud  as  Another  13 
in  the  Mire.  —  These  words  are  susceptible  of 
an  actionable  meaning  when  they  are  used  to 
comp  .re  one  to  another  who  is  said  or  known 
to  have  committed  a  crime.  Brittain  v.  Allen, 
3  Dev.  L.  (14  N.  Car.)  167,  which  was  an  action 
of  slander. 

"  He  Is  Thought  No  More  of  than  a  Counter- 
feiter," etc.  —  To  say  of  a  person  that  he  is  no 
more  thought  of  than  a  counterfeiter,  a  horse- 
thief,  etc.,  would  seem  to  be  but  a  circum- 
locutory insinuation  that  he  is  a  horse-thief  or 
a  counterfeiter,  and  consequently  the  charge  is 
actionable.    Nelson  v.  Musgrave,  10  Mo.  648. 

Obviously  False  Assertion  Matte  for  Purpose  of 
Comparison,  —  See  Pandow  v.  Eichsted,  90  Wis. 
298. 

2.  Criminal  Libels.  —  People  v.  Stokes,  (N.  Y. 
Gen.  Sess.)  30  Abb.  N.  Cas.  (N.  Y.)  200. 

3.  Hypothetical  Charges.  —  Clarke  v.  Zettick, 
153  Mass.  1.  See  also  Lang  v.  Gilbert,  9  N. 
Bruns.  445;  Mills  v.  Taylor,  3  Bibb  (Ky.)  469; 
Rahauser  v.  Barth,  3  Watts  (Pa.)  28. 

4.  Protestation  Against  Intention  to  Defame.  — 
Cary  v.  Allen,  39  Wis.  481.  See  also  Keesling 
v.  McCall,  36  lnd.  321;  Drummond  v.  Leslie, 
5  Blackf.  (Ind.)  453;  Clark  v.  Binney,  2  Pick. 
(Mass.)  113. 

5.  Actionable    Interrogations  —   Georgia.  — 
Pledger  v.  Hathcock,  t  Ga.  550. 

Maine.  — State  v.  Norton,  89  Me.  290,  which 
was  a  criminal  prosecution  for  libel. 
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Massachusetts.  — Goodrich  v.  Davis,  11  Met. 
(Mass.)  473- 

New  Hampshire. — See  Merrill  v.  Peaslee, 
17  N.  H.  540. 

New  York. — Byrnes  v.  Mathews,  (Buffalo 
Super.  Ct.  Gen.  T.)  12  N.  Y.  St.  Rep.  U,  per 
Hatch,  J,;  Salisbury  v.  Union,  etc.,  Co.,  45 
Hun  (N.  Y.)  120;  Gorham  v.  Ives,  2  Wend. 
(N.  Y.)  534;  Hotchkiss  v.  Oliphant,  2  Hill  (N. 
Y.)  510. 

South  Carolina. — Sawyer  v.  Eifert,  2  Nolt 
&  M.  (S.  Car.)  511,  10  Am.  Dec.  633. 

Texas. — Coles  v.  Thompson,  7  Tex.  Civ. 
App.  666. 

Vermont.  —  Royce  v.  Maloney,  58  Vt.  437; 
Cass  v.  Anderson,  33  Vt.  182. 

West  Virginia.  —  Sweeney  v.  Baker,  13  W. 
Va.  158,  31  Am.  Rep.  757. 

Wisconsin. — See  Cochran  v.  Melendy,  59 
Wis.  207;  Haskins  v.  Lumsden,  10  Wis.  359. 

6.  Expressions  of  Belief  Actionable  —  England. 
—  Oldham  v.  Peake,  2  W.  Bl.  960,  1  Covvp. 
275;  Sydenham  v.  Man,  Cro  Jac.  407;  Davis 
v.  Noak,  1  Stark.  377,  2  E.  C.  L.  146. 

Kentucky.  — McGowan  v.  Manifee,  7  T.  B. 
Mon.  (Ky.)  314,  18  Am.  Dec.  178;  Hart  ?■.  Reed, 
1  B.  Mon.  (Ky.)  166,  35  Am.  Dec.  179;  Logan 
v.  Steele,  1  Bibb  (Ky.)  593,  4  Am.  Dec.  659. 

Minnesota.  —  Simmons  v.  Holster,  13  Minn 
249- 

Mississippi.  —  Alabama,  etc.,  R.  Co.  -'. 
Brooks,  69  Miss.  168,  30  Am.  St.  Rep.  528. 

Missouri.  —  Johnson  v.  St.  Louis  Dispatch 
Co.,  2  Mo.  App.  565. 

New  York.  —  Miller  v.  Miller,  8  Johns.  (N. 
Y.)74- 
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thing  Nye  has  stolen  the  book,"  were  actionable.1 

(6)  Assertions  as  to  Reports  and  Rumors.  —  To  say  of  another  what  would 
otherwise  be  actionable  is  none  the  less  so  because  the  speaker  or  writer  quali- 
fies his  assertion  by  the  words,  "  it  is  said,"  or"  it  is  rumored,"  or  uses  a 
phrase  of  equivalent  import,  because  the  law  fixes  liability  upon  every  one 
who  gives  currency  to  slanderous  matter ;  2  and  it  has  been  held  that  one  who 
repeats  a  slanderous  charge  is  liable  even  though  he  says  at  the  time  that  he 
does  not  believe  that  it  is  true.3 

b.  Ironical  Language.  —  It  is  well  settled  that  words  which  do  not  on 
their  face  convey  any  defamatory  imputation  may  be  actionable  where  they 
are  used  ironically,  e.  g.,  the  words,  "  I  am  not  a  thief,"  may  be  actionable  as 
meaning  that  another  is  a  thief  when  they  are  so  used  and  understood.4 

c.  Cant  and  Slang  Words  and  Provincialisms  —  in  General.  —  An 
actionable  imputation  may  be  made  by  the  use  of  cant  or  slang  words  or  pro- 
vincialisms which  according  to  their  ordinary  meaning  are  not  defamatory; 
and  it  is  always  competent  for  the  plaintiff  to  allege  and  prove  that  the  words 
used  concerning  him  have  acquired  a  local  or  cant  meaning  other  than  their 
general  and  accepted  significance  and  that  the  words  as  used  and  understood 


Pennsylvania.  —  Beehler  v.  Steever,  2  Whart. 
(Pa.)  313;  Douarer  v.  Bushey,  16  Pa.  St.  204. 

1.  "  I  Will  Venture  "  —  Words  Importing  Com- 
mission of  Crime.  —  Nye  v.  Otis,  8  Mass.  122,  5 
Am.  Dec.  79. 

Assertion  Prefaced  by  Words,  "  I  Understand," 
Actionable.  —  Sewall  v.  Catlin,  3  Wend.  (N.  Y.) 
291. 

That  Defendant  Has  "Reasons  to  Fear"  that 
Plaintiff  Has  Committed  Crime.  —  Binns  v. 
Stokes,  27  Miss.  239,  wherein  the  words  were 
held  actionable. 

"I  Am  Thoroughly  Convinced  that  You  Are 
Guilty "  —  Words  Actionable.  —  Oldham  v. 
Peake,  2  W.  Bl.  960,  I  Cowp.  275. 

"I  Believe  that  Giddens  Burnt  the  Camp- 
ground." —  Giddens  v.  Mirk,  4  Ga.  364, 
wherein  it  was  held  that  these  words  were 
actionable. 

il  I  Think  in  My  Conscience,"  etc.  —  In  Syden- 
ham v.  Man,  Cro.  Jac.  407,  the  words  were, 
"  I  think  in  my  conscience,"  etc.,  proceeding 
with  a  charge  that  the  plaintiff  was  a  main- 
tainer  of  papistry,  and  it  was  held  that  the 
words,  "  I  think  in  my  conscience."  were  not 
words  of  extenuation  or  alteration  cf  the 
sense  of  the  other  words,  and  thai  the  words 
were  in  themselves  actionable. 

2.  Assertions  as  to  Reports  and  Rumors  —  Eng- 
land. —  Raynolds  v.  Rlinrhett,  Freem.  K.  B. 
275- 

Canada.  —  Muma  v  Harmer,  17  U.  C.  Q.  B. 
293- 

Kentucky.  —  Lehrer  v.  Elmore,  100  Ky.  56; 
Williams  v.  Greenvvade,  3  Dana  (Ky.)  432, 

Massachusetts .  —  Hayn.es  v.  Clinton  Printing 
Co.,  169  Mass.  512;  Kenney  McLaughlin,  5 
Gray  (Mass.)  3,  66  Am.  Dec.  345. 

Mississippi.  —  Hubbard  v.  Rutledge,  57  Miss. 
7,  52  Miss.  581. 

Missouri. — Johnson  v.  St.  Louis  Dispatch 
Co.,  65  Mo.  539,  27  Am.  Rep.  293. 

New  Jersey. — Per  Hornblower,  C.  J.,  in 
Schenck  v.  Schenck,  20  N.  J.  L.  208. 

ATew  York. —  Kennedy  v.  Gifford,  19  Wend. 
(N.  Y.)  296;  Sewall  v.  Catlin,  3  Wend.  (N.  Y.) 
291;  Skinnei  v.  Powers,  1  Wend.  (N.  Y.)45i. 
See  also  Jeffras  v.  McKillop,  etc.,  Co.,  2  Hun 
(N.  Y.)  351. 


North  Carolina.  —  McBrayer  v.  Hill,  4  Ired. 
L.  (26  N.  Car.)  136. 

Ohio.  —  Post  Pub.  Co.  v.  Moloney,  50  Ohio 
St.  71. 

Pennsylvania.  —  Com.  v.  Place,  153  Pa.  St. 
314,  34  Am.  St.  Rep.  697;  Hersh  v.  Ringwalt, 
3  Yeates  (Pa.)  508,  2  Am.  Dec.  392.  See  also 
Collins  v.  Dispatch  Pub.  Co.,  152  Pa.  St.  187, 
34  Am.  St.  Rep.  636. 

South  Carolina.  —  Finch  v.  Finch,  21  S.  Car. 
342;  Cregier  v.  Bunton,  2  Rich.  L.  (S.  Car.) 
395- 

Vermont.  —  Cass  v.  Anderson,  33  Vt.  182. 

Wisconsin.  —  Cary  v.  Allen,  39  Wis.  481; 
Sans  v.  Joerris,  14  Wis.  663. 

Article  Containing  Plaintiff's  Assertion  as  to 
Falsity  of  Report.  —  Where  a  newspaper  article 
is  such  that  it  would  be  otherwise  actionable, 
it  is  none  the  less  so  because  it  concludes  with 
an  interview  with  the  plaintiff  and  others  in 
which  the  story  is  denounced  as  absolutely 
and  unqualifiedly  false  and  as  absurd.  Bishop 
v.  Journal  Newspaper  Co.,  168  Mass.  327. 

"  If  Reports  Are  True."  —  It  is  immaterial  that 
words  which  would  be  otherwise  actionable 
are  accompanied  by  the  qualification,  "  if  re- 
ports are  true."  Johnson  v.  Brown,  57  Barb. 
(N.  Y.)  118. 

3.  Immaterial  Expression  of  Eelief  as  to  Falsity 
of  Charge. —  Finch  v.  Finch,  21  S.  Car. 
342. 

Rumor    Lacking   Confirmation.  —  Haynes  v. 

Clinton  Printing  Co.,  169  Mass.  512. 

4.  Ironical  Words  Actionable.  —  Johnson  v. 
St.  Louis  Dispaich  Co.,  65  Mo.  539,  27  Am. 
Rep.  293,  wherein  the  words  were,  "  You  are 
no  thief;"  Rundell  v.  Butler,  7  Barb.  (N.  Y.) 
260;  Cass  1:  Anderson,  33  Vt.  182;  Buckstaff 
v.  Viall.  84  Wis.  129. 

The  Substantial  Inquiry  is,  Did  the  party 
mean  to  convey  the  slanderous  idea  believed 
by  those  who  heard  the  words?  Cass  v. 
Anderson,  33  Yt.  1S2. 

An  Allegorical  Writing  which,  when  read  in 
connection  with  extrinsic  facts  known  to  the 
readers,  is  susceptible  of  a  defamatory  mean- 
ing, is  libelous.  Provisional  Government  v. 
Smith,  9  Hawaii  257,  which  was  a  criminal 
prosecution. 
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amounted  to  an  actionable  charge.1  However,  where  the  actionable  quality 
of  the  words  depends  upon  their  covert  meaning  or  upon  their  use  as  slang  or 
cant  terms,  no  action  lies  unless  the  words  were  understood  by  those  to  whom 
they  were  addressed  in  the  same  sense  as  that  in  which  they  were  used  by  the 
speaker  or  writer.3 

Sense  in  Which  Words  Were  Used  Must  Be  Alleged.  —  Where  words  which  in  their 
usual  sense  are  innocent  have  a  local  or  cabalistical  meaning,  and  their  action- 
able quality  depends  upon  the  peculiar  sense  in  which  they  were  used,  the 
plaintiff  must  allege  in  his  declaration  or  complaint  the  peculiar  or  provincial 
meaning  of  the  words  as  a  traversable  fact.3 

Judicial  Notice  of  Colloquial  Meaning  of  Words.  —  In  some  cases  words  have  been 
held  actionable  by  reference  to  public  history  of  which  the  court  has  taken 
judicial  notice,  e.  g.,  where  it  is  written  of  one  that  he  has  joined  the  Mormons 
the  court  will  take  judicial  notice  of  the  ideas  popularly  associated  with 
Mormonism.'4 

d.  Rule  that  Words  Must  Be  Taken  in  Natural  and  Obvious  Sense 
—  The  Ancient  Rule.  —  A  difficulty  has  sometimes  arisen  in  actions  of  libel  and 
slander  as  to  the  rule  by  which  words  are  to  be  construed.  Anciently,  appar- 
ently from  motives  of  public  policy,  the  rule  prevailed  that  words  were  to 
be  construed  in  mitiori  sensu,  and  this  rule,  it  would  seem,  was  adopted  and 
tenaciously  adhered  to  with  the  view  to  diminish  this  species  of  actions, 
although  the  courts  in  applying  it  required  greater  certainty  and  directness  in 


1.  Cant  and  Slang  Words  and  Provincialism  — 

California.  —  Edwards  v.  San  Jose  Printing, 
etc.,  Soc,  99  Cal.  431,  37  Am.  St.  Rep.  70; 
Clarke  v.  Fitch,  41  Cal.  472. 

Georgia.  —  Cooper  v.  Perry,  Dudley  (Ga.) 
247.. 

Illinois.  —  Cerveny  v.  Chicago  Daily  News 
Co.,  139  111.  345- 

Indiana.  —  Seller  v.  Jenkins,  97  Ind.  430; 
Logan  v.  Logan,  77  Ind.  558;  Emmerson  v. 
Marvel,  55  Ind.  265;  Lipprant  v.  Lipprant,  52 
Ind.  273;  Acker  v.  McCullough,  50  Ind.  447; 
Shigley  v.  Snyder,  45  Ind.  541;  Miles  v. 
Vanhorn,  17  Ind.  245,  79  Am.  Dec.  477;  Rode- 
baugh  i'  Hollingsworth,  6  Ind.  339;  Hays  v. 
Mitchell,  7  Blackf.  (Ind.)  117. 

Iowa.  —  Wimer  v.  Allbaugh,  78  Iowa  79,  16 
Am.  St.  Rep.  422. 

Massachusetts.  —  Com.  v.  Morgan,  107  Mass. 
199. 

Michigan.  —  Bailey  v.  Kalamazoo  Pub.  Co., 
40  Mich.  251. 

Minnesota. — Shull  v.  Raymond,  23  Minn. 
66. 

Missouri.  —  Dyer  v.  Morris,  4  Mo.  214. 

New  Jersey. — Joralemon  v.  Pomeroy,  22 
N.  J.  Li  271.' 

New  York.  —  VVitcher  v.  Jones,  (C.  PI.  Gen. 
T.)  43  N.  Y.  St.  Rep.  151 ;  Byrnes  z\  Matthews. 
(Buffalo  Super.  Ct.  Gen.  T.)  12  N.  Y.  St.  Rep. 
74;  Pike  v.  VanVVormer,  (Supm.  Ct.  Spec.  T.) 
6  How.  Pr.  (N.  Y.)  99;  Edsall  v.  Brooks,  3 
Robt.  (N.  Y.)  284. 

North  Carolina.  —  Briggs  v.  Byrd,  11  Ired. 
L.  (33  N.  Car.)  353. 

Vermont.  —  Knapp  v.  Fuller,  55  Vt.  311,  45 
Am.  Rep.  618. 

Wisconsin.  —  Kraus  v.  Sentinel  Co.,  60  Wis. 
425;  Robertson  v.  Edelstein,  104  Wis.  440. 

On  a  Criminal  Prosecution  for  Libel  this  rule 
applies,  and  where  the  defendant  has  used 
expressions  not  in  common  use,  but  having  a 
known  meaning  among  certain  persons,  their 
meaning  may  be  explained  by  those  who  know 
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their  application.  Com.  v.  Morgan,  107  Mass. 
199. 

A  Writing  in  a  Foreign  Language  may  have  a 
meaning  different  from  its  meaning  by  lexi- 
cographers. Glatz  v.  Thein,  47  Minn.  278, 
which  was  an  action  of  libel. 

Word  "  Bitch  "  Used  to  Import  Whoredom.  — 
Logan  v.  Logan,  77  Ind.  558. 

"  In  a  Fix  "  —  Phrase  Used  to  Denote  Pregnancy 
of  Woman.  —  Acker  v.  McCullough,  50  Ind.  447. 

"  Accommodation  House  "  —  Phrase  Used  to 
Denote  Bawdy  House. —  Lipprant  v.  Lipprant. 
52  Ind.  273. 

"  Ornrier  "  —  Word  Used  to  Denote  that  Woman 
Is  Unchaste.  —  Wimer  v.  Allbaugh,  78  Iowa  79, 
16  Am.  St.  Rep.  422. 

"Hooked  My  Geese."  —  In  Hays  v.  Miichell,  7 
Blackf.  (Ind.)  117,  it  was  held  that  although 
these  words  are  not  actionable  ex  vi  termini  il. 
may  be  explained  that  they  import  a  criminal 
charge. 

2.  No  Action  Lies  Where  Covert  Meaning  Is 
Not  Understood  by  Hearers.  —  Edwards  v.  San 
Jose  Printing,  etc.,  Soc,  99  Cal.  431,  37  Am. 
St.  Rep.  70. 

3.  Sense  in  Which  Words  Were  Used  Must  Be 
Alleged.  —  Seller  v.  Jenkins,  97  Ind.  430,  per 
Elliott,  C.  J.;  Dyer  v.  Morris,  4  Mo.  214; 
Joralemon  v.  Pomeroy,  22  N.  J.  L.  271;  Briggs 
v.  Byrd,  11  Ired.  L.  (33  N.  Car.)  353. 

4.  Judicial  Notice  of  Colloquial  Meaning  of 
Words.  —  Witcher  v.  Jones,  (C.  PI.  Gen.  T.)  43 
N.  Y.  St.  Rep.  151. 

Participation  in  "  Squatter  Riots "  Known  to 
State  History.  —  Clarke  v.  Fitch,  41  Cal.  472. 

Reference  to  "  Tweed  Dynasty  in  New  York 
Democratic  Politics.'' —  Kraus  v.  Sentinel  Co  , 
60  Wis.  425,  which  was  an  action  of  libel. 

Judicial  Notice  of  Meaning  of  Word  "  Anarchist  " 
as  Used  in  United  States.  —  Cerveny  v.  Chicago 
Daily  News  Co.,  139  111.  345. 

Judicial  Notice  of  Meaning  of  Word  "  Beecher" 
as  Applied  to  a  Clergyman.  —  Bailey  v.  Kalama- 
zoo Pub.  Co.,  40  Mich.  251. 
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the  charges  than  comported  with  good  sense  or  sound  principle.1 

In  Modern  Times  the  general  rule  of  construction  is  that  words  are  to  be  taken 
in  the  sense  which  is  most  obvious  and  natural  and  according  to  the  ideas  that 
they  are  calculated  to  convey  to  those  to  whom  they  are  addressed.  The 
principle  of  common  sense  which  now  governs  in  the  construction  of  words 
requires  that  courts  shall  understand  them  as  other  people  would.  The  ques- 
tion always  is,  How  would  ordinary  men  naturally  understand  the  language?2 

1.  Cases  Decided  under  Rule  In  Mitiori  Sensu. 

—  A  collection  of  exploded  cases  will  be  found 
in  i  Vin.  Abr.,  to  which  authorily  reference 
was  made  in  Eckart  v.  Wilson,  10  S.  &  R. 
(Pa.)  44.  See  especially  Reeves  v.  Templar,  2 
Jur.  137;  Holl  v.  Astgrigg,  Cro.  Jac.  184.  See 
also  for  discussions  of  the  ancient  doctrine, 
Goodrich  v.  Davis,  11  Met.  (Mass.)  473,  and 
Hoyle  v.  Young,  1  Wash.  (Va.)  150,  1  Am. 
Dec.  446. 

Doctrine  Inapplicable  when  Words  Are  Not 
Ambiguous.  —  1  he  doctrine  of  taking  words  in 
the  mildest  sense  is  applied  only  when  the 
words  in  their  natural  import  are  doubtful 
and  equally  lo  be  understood  in  the  one  sense 
as  in  the  other.  Per  Lord  Holt,  in  Somers  v. 
House,  Holt  39.  See  also  Anonymous,  29  U. 
C.  Q.  B.  456,  and  Campbell  v.  Campbell,  54 
Wis.  90. 

2.  Modern  Rule  that  Words  Must  Be  Taken  in 
Obvious  and  Natural  Sense  —  England.  —  Mulli- 
gan v.  Cole,  L.  R.  10  Q.  B.  549-  44  L.  J.  Q.  B. 
153,  33  L.  T.  N.  S.  12;  Hoare  v.  Silvetlock,  12 
Q.  B.  625,  64  E.  C.  L.  625,  12  Jur.  695,  17  L.  J. 
Q.  B.  306;  Roberts  v.  Camden,  9  East  93; 
Digby  v.  Thompson,  4  B.  &  Ad.  821,  24  E.  C. 
L.  171,  1  N.  &  M.  485;  Anonymous,  2  Atk. 
469;  Read  v.  Ambridge,  6  C.  &  P.  308,  25  E. 
C.  L.  412;  Wakley  v.  Healey,  7  C.  B.  59)!,  62 
E.  C.  L.  591,  18  L.  J.  C.  PI.  241;  Simmons  v. 
Mitchell,  6  App.  Cas.  156,  43  L.  T.  N.  S.  710, 
50  L.  J.  P.  C.  11,  45  J.  P.  237,  29  W.  R.  401; 
Mawe  v.  Pigott,  Ir.  R.  4  C.  L.  54;  Capel  v. 
Jones,  4  C.  B.  259,  56  E.  C.  L.  259,  11  Jur. 
396;  Curtis  v.  Cuitis,  4  Moo.  &  S.  337,  10  Bing. 
477,  25  E.  C.  L.  206;  Woolnoth  v.  Meadows,  5 
East  463,  2  Smith  28;  O'Brien  v.  Salisbury,  54 
J.  P.  215;  Harvey  v.  French,  2  Tyrw.  585, 
1  Cromp.  &  M.  n,  2  Moo.  &  S.  591,  28  E  C.  L. 
295;  Solomon  v.  Lawson,  8  Q.  B.  823,  55  E.  C. 
L.  823;  Rex  v.  Watson,  2  T.  R.  199;  Button 
v.  Heyward,  8  Mod.  24;  Hankinson  v.  Bilby, 
16  M.  &  W.  443;  Rex  v.  Home,  2  Cowp.  672; 
Beavor  v.  Hides,  2  Wils.  C.  P.  300;  Colman 
v.  Godwin,  3  Dougl.  90,  26  E.  C.  L.  43;  Somers 
v.  House,  Holt  39;  Baker  v.  Pierce,  2  Ld.  Raym. 
959;  Peake  v.  Oldham,  I  Cowp.  275;  Carslake 
v.  Mapledoram,  2  T.  R.  473. 

Canada.  — Johnson  v.  Hedge,  6  U.  C.  Q.  B. 
337- 

United  States.  —  Chiatovich  v.  Hanchett,  88 
Fed.  Rep.  873;  Pfitzinger  v.  Dubs,  (C.  C.  A.) 
64  Fed.  Rep.  696;  Press  Pub.  Co.  v.  McDon- 
ald. 63  Fed.  Rep.  238,  26  U.  S.  App.  167; 
Morgan  v.  Halbsrstadt,  60  Fed.  Rep.  592,  20 
U.  S.  App.  417;  Mitchell  v.  Sharon,  59  Fed. 
Rep.  980,  15  U.  S.  App.  353;  Whitney  v.  Janes- 
ville  Gazette,  5  Biss.  (U.  S.)  330;  Beardsley  v. 
Tappan,  I  Blalchf.  (U.  S.)  588;  Kerr  v.  Force, 
3  Cranch  (C.  C.)  8;  Rutherford  -■.  Moore,  1 
Cranch  (C.  C.)  388,  21  Fed.  Cas.  No.  12,173. 

Alabama.  —  Downing  v.  Wilson,  36  Ala.  717; 
Stallings  v.  Newman,  26  Ala.  300,  62  Am.  Dec. 


723;  Henderson  7/.  Hale,  19  Ala.  154;  Hogg 
v.  Dorrah,  2  Port.  (Ala.)  218;  Coburn  v.  Har- 
wood,  Minor  (Ala.)  93,  12  Am.  Dec.  37. 

Arkansas.  —  Stallings  v.  Whittaker,  55  Ark. 
494;  Roe  v.  Chitwood,  36  Ark.  215. 

California.  —  Grand  v.  Dreyfus,  122  Cal.  58; 
Hearne  v.  DeYoung,  119  Cal.  670. 

Connecticut.  — Arnolt  v.  Standard  Assoc..  57 
Conn.  86;  Camp  v.  Martin,  23  Conn.  86; 
Beers  v.  Strong,  Kirby  (Conn.)  12,  I  Am. 
Dec.  10. 

Delaware.  —  Rice  v.  Simmons,  2  Harr.  (Del.) 
417,  31  Am.  Dec.  766. 

Georgia.  —  Little  v.  Barlow,  26  Ga.  423,  71 
Am.  Dec.  219;  Hawks  v.  Patton,  18  Ga.  52,  63 
Am.  Dec.  266;  Giddens  v.  Mirk,  4  Ga.  364; 
Watson  v.  McCarthy,  2  Ga.  57,  46  Am.  Dec. 
380;  Pledger  v.  Hathcock,  1  Ga.  550;  Cooper 
v.  Perry,  Dudley  (Ga.)  247. 

Hawaii.  —  Provisional  Government  v.  Smith, 

9  Hawaii  257,  which  was  a  criminal  prosecu- 
tion for  libel. 

Idaho.  —  Douglas  v.  Douglas,  (Idaho  1895) 
38  Pac.  Rep.  934. 

Illinois.  —  Schmisseur  v.  Kreilich,  92  111. 
347;  Barnes  v.  Hamon,  71  111.  609;  Nelson  v. 
Borchenius,  52  111.  236;  Elam  v.  Badger,  23 
111.  498;  Ayers  v.  Glider,  15  111.  37;  McKee  v. 
Ingalls,  5  111.  30;  Roby  v.  Murphy,  27  111.  App. 
394;  MacDonald  v.  Lord,  27  111.  App.  111; 
Bihler  v.  Gockley,  18  111.  App.  496;  Clifford  v. 
Cochrane,  10  111.  App.  570;  Foval  v.  Hallett, 

10  111.  App.  265. 
Indiana.  —  Berry  v.  Massey,  104  Ind.  486; 

Over  v.  Schiffling,  102  Ind.  191;  Seller  r. 
Jenkins,  97  Ind.  430;  Burton  v.  Beasley,  88 
Ind.  401 ;  Shigley  v.  Snyder,  45  Ind.  541 ;  Kees- 
ling  v.  McCall,  36  Ind.  321;  Blickenstaff  v. 
Perrin,  27  Ind.  527;  O'Conner  v.  O'Conner, 
24  Ind.  218;  Rodgers  v.  Lacey,  23  Ind.  507; 
Harrison  v.  Findley,  23  Ind.  265,  85  Am.  Dec. 
456;  Shinloub  v.  Ammerman,  7  Ind.  347; 
Harper  v.  Delp,  3  Ind.  225;  Alcorn  v.  Bass, 
17  Ind.  App.  500;  Graeter  v.  Hogan,  2  Ind. 
App.  193;  Drummond  v.  Leslie,  5  Blackf.  (Ind.) 
453;  Becket  v.  Sterrett,  4  Blackf.  (Ind.)  499; 
Wilson  v.  Harding,  2  Blackf.  (Ind.)  241 ;  Dodge 
v.  Lacey,  2  Ind.  215.  See  alsoHibner  v.  Fleet- 
wood, 19  Ind.  App.  421. 

Iowa.  —  Mosnat  v.  Snyder,  105  Iowa  500; 
Irlbeck  v.  Bierle,  84  Iowa  47;  Prime  v.  East- 
wood, 45  Iowa  640;  McLaughlin  z.  Bascom. 
38  Iowa  660;  Dixon  v.  Stewart,  33  Iowa  125; 
Hess  v.  Fockler,  25  Iowa  9;  Swearingcn  v. 
Stanley,  23  Iowa  115;  Kinyon  v.  Palmer.  18 
Iowa  377;  Barton  v.  Holmes,  16  Iowa  252; 
De  Moss  v.  Haycock,  15  Iowa  149;  Truman  1. 
Taylor,  4  Iowa  424. 

Kansas.  —  Hess  v.  Sparks,  44  Kan.  465,  21 
Am.  St.  Rep.  300. 

Kentucky. — Jones  v.  M'Dowell,  4  Bibb 
(Ky.)iSS;  Mills  v.  Tayloi.  3  Bibb  (Ky.)46g; 
Porter  v.  Hughey,  2  Bibb  (Ky.)  232;  Hume  v. 
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It  Is  Not  the  Ingeniously  Possible  Construction,  but  the  plainly  normal  construction, 
which  determines  the  question  of  libel  or  no  libel,  and  in  ascertaining  whether 
the  words  are  actionable  or  not  the  court  will  not  resort  to  any  technical  con- 


Arrasmith,  I  Bibb  (Ky.)  165,  4  Am.  Dec.  626; 
Logan  v.  Steele,  1  Bibb  (Ky.)  593,  4  Am.  Dec. 
659:  Caldwell  v.  Abbey,  Hard.  (Ky.)  539;  Mc- 
Gowan  v.  Manifee,  7  T.  B.  Mon.  (Ky.)  314,  18 
Am.  Dec.  178;  Barr  v.  Gaines,  3  Dana  (Ky.) 
258. 

Louisiana.  —  Hawkins  v.  New  Orleans 
Printing,  etc.,  Co.,  29  La.  Ann.  134. 

Maim.  —  Soloman  v.  American  Mercantile 
Exch.,  93  Me.  436;  Thompson  v.  Lewiston 
Daily  Sun  Pub,  Co.,  91  Me.  203;  Bearce  v. 
B  iss,  88  Me.  521,  51  Am.  St.  Rep.  446;  Wing 
v.  Wing,  66  Me.  62,  22  Am.  Rep.  548;  Orr  v. 
Skofield,  56  Me.  483;  Emery  v.  Prescott,  54 
Me.  389. 

Maryland.  —  Avirett  v.  State,  76  Md.  510; 
Fawsett  v.  Clark,  48  Md.  494,  30  Am.  Rep. 
481;  Garrett  v.  Dickerson,  19  Md.  41S.  See 
also  Newbold  v.  Bradstreet,  57  Md.  38,  40  Am. 
Rep.  426. 

Massachusetts.  —  Haynes  v.  Clinton  Printing 
Co.,  169  Mass.  512;  Call  v.  Hayes,  [69  Mass. 
586;  Hanson  v.  Globe  Newspaper  Co  ,  159 
Mass.  293;  Clarke  v.  Zettick,  153  Mass.  1; 
Sillars  v.  Collier,  151  Mass.  50;  Thomas  v. 
Blasdale,  147  Mass.  438;  Boynton  v.  Shaw 
Stocking  Co.,  146  Mass.  219;  Young  v.  Cook, 
144  Mass.  38;  Twombly  v.  Monroe,  136  Mass. 
464;  Riddell  v.  Thayer,  127  Mass.  487;  Rork 
v.  Johnson,  116  Mass.  482;  Buckley  v.  O'Neil, 
113  Mass.  193,  18  Am.  Rep.  466;  Downs  v. 
Hawley,  112  Mass.  237;  Worthington  v. 
Houghton,  109  Mass.  481;  Brettun  v.  Anthony, 
103  Mass.  37;  Goodrich  v.  Hooper,  97  Mass. 
1,  93  Am.  Dec.  49;  Chaddock  v.  Briggs,  13 
Mass.  248,  7  Am.  Dec.  137;  Fowle  v.  Robbins, 
12  Mass.  498;  Com.  v.  Kneeland,  20  Pick. 
(Mass.)  206,  which  was  a  criminal  prosecution 
for  libel  and  blasphemy;  Carter  v.  Andrews, 
16  Pick.  (Mass.)  1;  Com.  v.  Snelling,  15  Pick. 
(Mass.)  321;  Miller  v.  Parish,  8  Pick.  (Mass.) 
384;  Bloss  v.  Tobey,  2  Pick.  (Mass.)  328; 
Barrows  v.  Bell,  7  Gray  (Mass.)  310;  Lee  v. 
Kane,  6  Gray  (Mass.)  495;  Snell  v.  Snow,  13 
Met.  (Mass.)  278,  46  Am.  Dec.  730;  Dunnell  v. 
Fiske,  11  Met.  (Mass.)  551;  Goodrich  v.  Davis, 
11  Met.  (Mass.)  473. 

Michigan.  —  Youngs  v.  Adams,  113  Mich. 
199;  Simons  v.  Burnham,  102  Mich.  189; 
Thibault  v.  Sessions,  101  Mich.  279;  Randall 
v.  Evening  News  Assoc.,  101  Mich.  561;  Bene- 
way  v.  Thorp,  77  Mich.  181;  Wieman  v. 
Mabee,  45  Mich.  484,  40  Am.  Rep.  477;  Tryon 
v.  Evening  News  Assoc.,  39  Mich.  636;  Cre- 
singer  v.  Reed,  25  Mich.  450;  Crone  v.  Angell, 
14  Mich.  340. 

Minnesota.  —  Martin  v.  Paine,  69  Minn.  482; 
Richmond  v.  Post,  69  Minn.  457;  Bvram  v. 
Aiken,  65  Minn.  87;  Morgan  v.  Kennedy, 
62  Minn.  348,  54  Am.  St.  Rep.  647;  Glatz  v. 
Thein,  47  Minn.  278;  Pratt  v.  Pioneer-Press 
Co.,  35  Minn.  251;  Stroebel  v.  Whitnev,  31 
M  inn,  3^4-  Blakeman  v.  Blakeman,  31  Minn. 
396;  West  v.  Hanrahan,  28  Minn.  385;  Stewart 
v.  Wilson,  23  Minn.  449;  Shull  v.  Raymond, 
23  Minn.  66. 

Mississippi. — Furr  v.  Speed,  74  Miss.  423; 
Rodgers  v.  Kline,  56  Miss.  808,  31  Am.  Rep. 
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389;  Jarnigan  v.  Fleming,  43  Miss.  710,  5 
Am.  Rep.  514. 

Missouri.  —  St.  James  Military  Academy  v. 
Gaiser,  125  Mo.  517,  46  Am.  St.  Rep.  502;  Mc- 
Ginnis  v.  Knapp,  109  Mo.  131;  Johnson  v.  St. 
Louis  Dispatch  Co.,  65  Mo.  539,  2  Mo.  App. 
565,  27  Am.  Rep.  293;  Price  v.  Whitely,  50 
Mo.  439;  Baldwin  v.  Walser,  41  Mo.  App. 
243;  Hudson  v.  Garner,  22.  Mo.  423;  Ferguson 
v.  Evening  Chronicle  Pub.  Co  ,  72  Mo.  App. 
462;  Wagner  v.  Saline  County  Progress  Print- 
ing Co.,  45  Mo.  App.  6;  State  v.  Kountz,  12 
Mo.  App.  511;  Fallenstein  v.  Booth,  13  Mo. 
427;  State  v.  Powell,  66  Mo.  App.  598,  which 
was  a  criminal  prosecution  for  libel;  Sal- 
vatellie  v.  Ghio,  9  Mo.  App.  155. 

Nebraska.  —  Barr  v.  Birkner,  44  Neb.  197; 
World  Pub.  Co.  v.  Mullen,  43  Neb.  126,  47 
Am.  St.  Rep.  737;  Pokrok  Zapadu  Pub.  Co.  v. 
Zizkovsky,  42  Neb.  64;  Greenwood  v.  Cobbey, 
26  Neb.  449;  Finch  v.  Vifquain,  11  Neb.  280. 

New  Hampshire. — Sturtevant  v.  Root,  27 
N.  H.  69;  Robinson  v.  Keyser,  22  N.  H.  323; 
Tenney  v.  Clement,  10  N.  H.  52;  Butterfield 
v.  Buffum,  9  N.  H.  156;  Mason  v.  Mason,  4 
N.  H.  no. 

New  Jersey. — Johnson  v.  Shields,  25  N.  T. 
L.  n6;  Joralemon  v.  Pomeroy,  22  N.  J.  L. 
271;  Cole  v.  Grant,  18  N.  J.  L.  327;  McCuen  v. 
Ludlum,  17  N.  J.  L.  12;  Ogden  v.  Riley,  14  N. 
J.  L.  186,  25  Am.  Dec.  513;  Smith  v.  Minor,  1 
N.  J.  L.  25. 

New  York.  —  Turton  v.  New  York  Recorder 
Co.,  144  N.  Y.  144;  Kingsbury  v.  Bradstreet 
Co.,  116  N.  Y.  211;  Hayes  v.  Ball,  72  N.  Y. 
418;  More  v.  Bennett,  48  N.  Y.  472;  Sander 
son  v.  Caldwell,  45  N.  Y.  398,  6  Am.  Rep.  105; 
Lewis  v.  Chapman,  16  N.  Y.  369,  Wilcher  v. 
Jones,  (C.  PI.  Gen.  T.)  43  N.  Y.  St.  Rep.  151; 
Byrnes  v.  Mathews,  (Buffalo  Super.  Ct.  Gen. 
T.)  12  N.  Y.  St.  Rep.  74;  Vaus  v.  Middlebrook, 
(N.  Y.  City  Ct.  Gen.  T.)  3  N.  Y.  Si.  Rep.  277; 
Culver  v.  Van  Anden,  (Supm.  Cl.  Spec.  T.)  4 
Abb.  Pr.  (N.  Y.)  375;  Walralh  v.  Nellis,  (Supm. 
Ct.  Gen.  T.)  17  How.  Pr.  (N.  Y.)  72;  Dias  v. 
Short,  (Supm.  Ct.  Gen.  T.)  16  How.  Pr.  (N. 
Y.)  322;  Pike  v.  Van  Wormer,  (Supm.  Ct.  Spec. 
T.)  6  How.  Pr.  (N.  Y.)  99;  Croswell  v.  Weed, 
25  Wend.  (N.  Y.)  621;  Dorland  v.  Patterson, 
23  Wend.  (N.  Y.)  422;  Cornelius  v.  Van  Slyck, 
21  Wend.  (N.  Y.)  70;  Case  v.  Buckley,  15 
Wend.  (N.  Y.)  327;  Gilman  v.  Lowell,  8  Wend. 
(N.  Y.)  573,  24  Am.  Dec.  96;  Gibson  71.  Wil- 
liams, 4  Wend.  (N.  Y.)  320;  Gorham  v.  Ives,  2 
Wend.  (N.  Y.)  534;  Mott  v.  Comstock,  7  Cow. 
(N.  Y.)  654;  Demarest  v.  Haring,  6  Cow.  (N. 
Y.)  76;  Fox  v.  Vanderbeck,  5  Cow.  (N.  Y.)  513; 
Gibbs  v.  Dewey,  5  Cow.  (N.  Y.)  503:  Good- 
rich v.  Woolcott,  3  Cow.  (N.  Y.)  231;  Kern  v. 
Towsley,  51  Barb.  (N.  Y.)  385;  Van  Akin  v. 
Caler,  48  Barb.  (N.  Y.)  58;  Coleman  v.  Play- 
sted,  36  Barb.  (N.  Y.)  26;  Carroll  v.  White,  33 
Barb.  (N.  Y.)  615;  Weed  v.  Foster,  11  Barb. 
(N.  Y.)  203;  Robertson  v.  Bennett,  44  N.  Y. 
Super.  Ct.  66;  Manner  v.  Simpson,  13  Daly 
(N.  Y.)  156;  Williams  v.  Godkin,  5  Daly  (N. 
Y.)  499;  Moffatt  ;<.  Cauldwell,  3  Hun  (N.  Y.) 
26,  5  Thomp.  &  C.  (N.  Y.)  256;  Stone  v.  Cooper, 
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LIBEL  AND  SLANDER.     Actionable  Quality  of  Words. 


struction  of  the  language  or  consider  its  grammatical  structure,  but  instead  of 
measuring  the  injury  by  the  literal  force  of  the  words  will  look  solely  to  the 
meaning  which  the  words  were  naturally  calculated  to  convey.1 


2  Den.  (M.  Y.)  293;  Cooper  v.  Greeley,  1  Den. 
(N.  Y.)  347;  Edsail  v.  Brooks,  3  Robt.  (N.  Y.) 
284;  Jacobs  v.  Fyler,  3  Hill  (N.  Y.)  572;  Titus 
v.  Follet,  2  Hill  (N.  Y.)  318;  Wrighl  v.  Paige, 

3  Keyes  (N.  Y.)  581;  M'Kinly  v.  Rob,  20  Johns. 
(N.  Y.)  351;  Spencer  v.  Somhwick,  11  Johns. 
(N.  Y.)  573;  Backus  v.  Richardson,  5  Johns.  (N. 
Y.)  476. 

North  Carolina. — Sowers  v.  Sowers,  87  N. 
Car.  303;  Hamilton  v.  Dent,  1  Hayw.  (2  N. 
Car.)  116,  1  Am.  Dec.  552;  Hamilton  v  Smith, 
2  Dev.  &  B.  L.  (19  N.  Car.)  274;  Sasser  v. 
Rouse,  13  Ired.  L.  (35  N.  Car.)  142;  Smith  v. 
Smiih,  8  Ired.  L.  (30  N.  Car.)  29;  Rineheardt 
v.  Potts,  7  Ired.  L.  (29  N.  Car.)  403;  McBrayer 
v.  Hill,  4  Ired.  L.  (26  N.  Car.)  136;  Pitts  v. 
Pace,  7  Jones  L.  (52  N.  Car.)  558;  Simmons  v. 
Morse,  6  Jones  L.  (51  N.  Car.)  6;  Pugh 
v.  Neal,  4  Jones  L.  (49  N.  Car.)  367. 

Ohio.  —  Kaucber  v.  Blinn,  29  Ohio  St.  62, 
23  Am.  Rep.  727;  Barnett  v.  Ward,  36  Ohio 
St.  107,  38  Am.  Rep.  561  Haywood  v.  Foster, 
16  Ohio  88. 

Oregon.  —  Cole  v.  Neustadter,  22  Oregon 
191;  Davis  v.  Sladden,  17  Oregon  259;  Hurd 
v.  Moore,  2  Oregon  85. 

Pennsylvania.  —  Slitzell  v.  Reynolds,  67  Pa. 
St.  54,  5  Am.  Rep.  396,  59  Pa.' St.  488;  Van- 
derlip  v.  Roe,  23  Pa.  St.  82;  Bash  v.  Sommer, 
20  Pa.  St.  159;  F.vans  v.  Tibbins,  2  Grant  Cas. 
(Pa.)  451;  Hays  v.  Brierly,  4  Watts  (Pa.)  392; 
Pittsburgh,  etc.,  Pass.  R.  Co.  v.  McCurdy,  114 
Pa.  St.  554,  60  Am.  Rep.  363;  Lukehart  v. 
Byerly,  53  Pa.  St.  418;  Gosling  v.  Morgan,  32 
Pa.  St.  273;  Bricker  v.  Potts,  12  Pa.  St.  200; 
Com.  v.  Chambers,  15  Phila.  (Pa.)  415,  39  Leg. 
Int.  (Pa.)  208,  which  was  a  criminal  prosecu- 
tion for  libel;  Struthers  v.  Peacock,  11  Phila. 
(Pa.)  287,  33  Leg.  Int.  (Pa.)  462;  M'Clurg  v. 
Ross,  5  Binn.  (Pa.i  218;  Brown  v.  Lamberton, 
2  Binn.  (Pa.)  34;  McAlmont  v.  McClelland,  14 
S.  &  R.  (Pa.)  359;  Eckart  v.  Wilson,  10  S.  &  R. 
(Pa.)  44;  Walton  v.  Singleton,  7  S.  &  R.  (Pa.) 
449;  Bloom  v.  Bloom,  5  S.  &  R.  (Pa.)  391; 
Andres  v.  K oppenheafer,  3  S.  &  R.  (Pa.)  255, 
8  Am.  Dec.  647;  Shultz  v.  Chambers.  8  Watts 
(Pa.)  300;  Thompson  v.  Lusk,  2  Watts  (Pa.) 
17,  26  Am.  Dec.  91. 

Rhode  Island.  —  Porter  v.  Post  Pub.  Co.,  20 
R.  I.  88;  Reid  v.  Providence  Journal  Co.,  20 
R.  I.  120. 

South  Carolina.  —  Zimmerman  v.  McMakin, 
22  S.  Car.  372,  53  Am.  Rep.  720;  Galloway  v. 
Courtney,  10  Rich.  L.  (S.  Car.)  414;  Morgan 
v.  Livingston,  2  Rich.  L.  (S.  Car.)  573;  Cregier 
v.  Bunton,  2  Rich.  L.  (S.  Car.)  395;  Davis  v. 
Johnston,  2  Bailey  L.  (S.  Car.)  579;  Hugley 
v.  Hugley,  2  Bailey  L.  (S.  Car.)  592;  Stur- 
genegger  v.  Taylor,  2  Brev.  (S.  Car.)  480; 
Sawyer  v.  Eifert,  2  Nolt  &  M.  (S.  Car.)  511,  10 
Am.  Dec.  633;  Ashbell  v.  Witt,  2  Nott  &  M. 
(S.  Car.)  364;  Davis  v.  Davis,  1  Nott  &  M.  (S. 
Car.)  290;  Hogg  v.  Wilson,  1  Nott  &  M.  (S. 
Car.)  216. 

Tennessee.  —  Fry  v.  McCord,  95  Tenn.  678; 
Continental  Nat.  Bank  v.  Bowdre,  92  Tenn. 
723;  Hancock  v.  Stephens,  11  Humph.  (Tenn.) 
507;  Bell  v.  Farnsworth,  11  H  umph.  (Tenn.) 


608;  Watson  v.  Nicholas,  6  Humph,  (Tenn.)  174; 
Magee  v.  Stark,  1  Humph.  (Tenn.)  506;  Hays 
v.  Hays,  1  Humph.  (Tenn.)  402. 

Texas.  —  Belo  v.  Smith,  91  Tex.  221;  Demo- 
crat Pub.  Co.  v.  Jones,  83  Tex.  302;  Houston 
Printing  Co.  v.  Moulden,  15  Tex.  Civ.  App. 
574;  Knapp  v.  Campbell,  14  Tex.  Civ.  App. 
199;  Forke  v.  Homann,  14  Tex.  Civ.  App.  670. 

Utah.  —  People  v.  Ritchie,  12  Utah  180, 
which  was  a  criminal  prosecution  for  libel. 

Vermont.  —  Darling  v.  Clement,  69  Vt.  292; 
Norton  v.  Livingston,  64  Vt.  473;  Wilcox  v. 
Moon,  63  Vt.  481,  61  Vt.  484;  Posnett  v.  Mar- 
ble, 62  Vt.  481,  22  Am.  St.  Rep.  126;  Royce  v. 
Maloney,  57  Vt.  325;  Cass  v.  Anderson,  33  Vt. 
182;  Holton  v.  Muzzy,  30  Vt.  365;  Smith  v. 
Miles,  15  Vt.  245;  Wood  v.  Scott,  13  Vt.  42. 

Virginia.  —  Harman  v.  Cundiff,  82  Va.  239; 
Womack  v.  Circle,  29  Gratt.  (Va.)  192;  Adams 
v.  Lawson,  17  Gratt.  (Va.)  250,  94  Am.  Dec. 
455;  Cave  v.  Shelor,  2  Munf.  (Va.)  193;  Hoyle 
v.  Young,  1  Wash.  (Va.)  150,  1  Am.  Dec.  446. 

Washington.  —  Stewart  v.  Major,  17  Wash. 
238;  Urban  v.  Helmick,  15  Wash.  155;  Haynes 
v.  Spokane  Chronicle  Pub.  Co.,  11  Wash.  503. 

Wisconsin.  — Clute  v.  Clute,  101  Wis.  137; 
Adamson  v.  Raymer,  g4  Wis.  243;  Pandow  v. 
Etchsted,  90  Wis.  298;  Benz  v.  Wiedenhoeft, 
83  Wis.  397;  Guth  v.  Lubach,  73  Wis.  131; 
Singer  v.  Bender,  64  Wis.  169;  Solverson  v. 
Peterson,  64  Wis.  198;  Cochran  v.  Melendy,  59 
Wis.  207;  Bradley  v.  Cramer,  59  Wis.  309.  48 
Am.  Rep.  511;  Campbell  v.  Campbell,  54  Wis. 
90;  Eviston  v.  Cramer,  47  Wis.  659;  Langtcn 
v.  Hagerty,  35  Wis.  150;  Weil  v.  Schmidt,  2S 
Wis.  137;  Filber  v.  Dautermann,  26  Wis.  518: 
Wilson  v.  Noonan,  23  Wis.  105;  Montgomery 
v.  Deeley,  3  Wis.  709. 

Wyoming.  —  In  re  McDonald,  4  Wyo.  150, 
which  was  a  criminal  prosecution  for  libel. 

1.  Technical,  Grammatical,  or  Literal  Construc- 
tion Improper.  —  Simons  v.  Lewis,  51  La.  Ann. 
327;  State  v.  Norton,  89  Me.  290;  Com.  v. 
Kneeland,  20  Pick.  (Mass.)  206;  Tryon  v. 
Evening  News  Assoc.,  39  Mich.  636;  World 
Put.  Co.  v.  Mullen,  43  Neb.  126,  47  Am.  St. 
Rep.  737;  Cornelius  v.  Van  Slyck,  21  Wend. 
(N.  Y.)  70;  Cooper  v.  Greeley,  1  Den  (N.  Y.) 
347.  See  also  Somers  v.  House,  Holt  39; 
Cooper  v.  Perry,  Dudley  (Ga.)  247;  Giddens  -■. 
Mirk,  4  Ga.  364. 

Defendant  Not  Permitted  to  Defame  in  One  Sense 
and  Defend  by  Another.  —  "It  would  be  strange 
to  say,  and  more  so  to  give  out  as  the  law  of 
the  land,  that  a  man  should  be  allowed  to  de 
fame  in  one  sense  and  defend  himself  by 
another."  Van  Vechten  v.  Hopkins,  5  Johns. 
(N.  Y.)  211,  4  Am.  Dec.  339,  quoted  -with  approval 
in  Byrnes  v.  Mathews,  (Buffalo  Super.  Ct. 
Gen.  T.)  12  N.  Y.  St.  Rep.  74. 

Change  in  Meaning  of  Words — In  an  action 
of  slander  words  are  to  be  taken  according 
to  their  present  meaning.  Thus  the  word 
"  dunce  "  formerly  signified  a  learned  man, 
but  now  the  signification  is  so  much  altered 
that  to  call  a  lawyer  a  dunce  is  actionable. 
Clarges  v.  Rowe,  Freem.  K.  B.  280. 

New  Words  and  Words  Which  Have  Acquired 
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Intention  of  Writer  or  Understanding  of  Particular  Header  Immaterial. —  It  is  not  the 
intention  of  the  speaker  or  writer,  or  the  understanding  of  any  particular  hearer 
or  reader,  that  is  to  determine  the  actionable  quality  of  the  words.  It  is 
rather  the  effect  which  the  language  complained  of  was  fairly  calculated  to 
produce  and  would  naturally  produce  upon  the  minds  of  persons  of  reasonable 
understanding,  discretion,  and  candor,  after  it  has  been  examined  and  consid- 
ered in  connection  with  all  the  facts  and  circumstances.1 

Figurative  or  ironical  Language.  —  If  obscure  and  ambiguous  language  is  used, 
or  language  which  is  figurative  and  ironical,  courts  and  juries  will  understand 
it  according  to  its  true  meaning  and  import  and  the  sense  in  which  it  was 
intended,  to  be  gathered  from  the  context,  and  from  all  the  facts  and  circum- 
stances under  which  it  Wei  s  used.3 

Words  Taken  in  neither  Mild  nor  Grievous  Sense.  —  Words  are  to  be  taken  neither 
in  the  milder  nor  in  the  more  grievous  sense,  but  in  that  sense  in  which  they 
would  be  understood  by  those  who  heard  them  ;  the  court  ought  not  to  torture 
them  into  a  charge  of  guilt,  nor  explain  them  into  innocence,  contrary  to  their 
obvious  import.3 

Defendant  Must  Show  that  Words  Were  Used  Innocently.  —  Where  the  words,  con- 
strued according  to  their  natural  import,  are  actionable,  it  is  incumbent  on 
the  defendant  to  show  that  they  were  innocently  used.4 

In  Criminal  Prosecutions  for  Libel  the  same  rule  prevails  as  in  civil  actions,  that 
words  are  to  be  given  their  natural  and  obvious  import.5 

Weight  of  Ancient  Precedents  in  Libel  and  Slander.  ■ —  Because  formerly  words  were 
construed  in  mitiori  sensu  and  this  rule  of  construction  has  long  since  been 
discarded,  ancient  precedents  are  of  little  authority  in  determining  the  action- 
able quality  of  words.6 

e.  Distinction  Between  Words  Which  Are  and  Are  Not  Action- 
able Ex  Vl  TERMINI  —  (i)  Ln  General.  —  Words  may  be  divided  into  three 


New  Meaning.  —  As  words  gradually  acquire  a 
new  meaning,  or  as  new  words  come  inio 
general  use,  the  court  and  jury  cannot  profess 
to  be  Ignorant  of  such  changes;  and  thus  there 
are,  perhaps,  many  words  that  would  now  be 
deemed  actionable  as  importing  a  slanderous 
charge,  which  would  not  have  been  so  con- 
sidered in  the  time  of  Croke.  A  reference  to 
ancient  cases,  therefore,  although  useful  to 
ascertain  the  law,  will  not  serve  to  fix  conclu- 
sively the  construction  of  the  words,  nor  the 
sense  in  which  they  were  uttered  by  the  de- 
fendant and  understood  by  the  heaters.  Per 
Jackson,  J.,  in  Fowle  v.  Robbins,  12  Mass.  408. 

Obsolete  and  Antiquated  Meanings  Should  Not 
Be  Searched  for.  —  Robertson  v.  Bennett,  44  N. 
Y.  Super.  Ct.  66. 

A  Forced  or  Strained  Construction  Is  Not  Per- 
missible. —  Boynton  v.  Shaw  Stocking  Co.,  1 46 
Mass.  219;  Thomas  v.  Blasdale,  147  Mass.  438; 
Van  Akin  v.  Caler,  48  Barb.  (N.  Y.)  58;  Stur- 
genegger  v.  Taylor,  2  Brev.  (S.  Car.)  480; 
Dun  v.  Maier,  82  Fed.  Rep.  169,  52  U.  S.  App. 
381. 

Technical  Word  Given  Popular  Signification.  — 

In  writings  intended  for  popular  reading,  and 
having  no  relation  to  any  art  or  profession,  a 
word  which  does  not  itself  import  that  it  is 
used  in  a  technical  sense  is  to  have  its  popu- 
lar signification.  Rodgers  v.  Kline,  56  Miss. 
808,  31  Am.  Rep.  389. 

1.  Thompson  v.  Lewiston  Daily  Sun  Pub. 
Co.,  91  Me.  203. 

Construction  of  Imaginative  Persons  Imma- 
terial. —  The  fact  that  supersensitive  persons, 
with  morbid  imaginations,  may  be  able  bv 
i§  C.  of  L. — 62 


reading  between  the  lines  of  an  article  to  dis- 
cover some  defamatory  meaning  therein,  is 
not  sufficient  to  make  it  libelous.  Reid  v. 
Providence  Journal  Co.,  20  R.  I.  120.  See 
also  Fitzgerald  v.  Robinson,  112  Mass.  371.  1 

Mental  Reservation  of  Speaker  Immaterial.  — 
The  question  for  the  jury  is  not  what  the  party 
meant  according  to  some  reservation  in  his 
own  mind,  but  what  he  meant  to  make  others 
believe,  what  he  expected  would  be  understood 
by  those  to  whom  the  words  were  addressed; 
and  for  the  meaning  of  the  words,  as  they 
were  understood  by  others,  he  is  responsible. 
Hagan  v.  Hendry,  18  Md.  177. 

2.  Figurative  or  Ironical  Language.  —  Com.  v. 
Kneeland,  20  Pick.  (Mass.)  206,  which  was  a 
criminal  prosecution  for  libel  and  blasphemy. 

3.  Words  Taken  in  neither  Mild  nor  Grievous 
Sense. —  McGowan  v.  Manifee,  7  T.  B.  Mon. 
(Ky.)  314,  18  Am.  Dec.  178. 

4.  Defendant  Must  Show  that  Words  Were  Used 
Innocently.  —  Pike  v.  Van  Wormer,  (Supm.  Ct. 
Spec.  T.)  6  How.  Pr.  (N.  Y.)  99. 

5.  Natural  Meaning  of  Words  in  Criminal  Prose- 
cutions.—  State  v.  Norton,  89  Me.  290;  Avirett 
v.  State,  76  Md.  510;  Com.  v.  Snelling,  15 
Pick.  (Mass.)  321 ;  Com.  v.  Kneeland,  20  Pick. 
(Mass.)  206. 

6.  Weight  of  Ancient  Precedents  in  Libel  and 
Slander.  —  Falkner  v.  Cooper,  Carth.  55;  Har- 
rison v.  Thornborough,  10  Mod.  196;  Walton 
v.  Singleton,  7  S.  &  R.  (Pa.)  449;  Eckart  v. 
Wilson,  10  S.  &  R.  (Pa.)  44,  in  which  cases  it 
is  declared  in  effect  that  ancient  cases  are  of 
less  authority  in  determining  what  words  are 
actionable  than  any  other  cases  in  the  books. 
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classes-  (i)  those  that  cannot  possibly  bear  a  defamatory  meaning;  (2)  those 
that  are  reasonably  susceptible  of  a  defamatory  meaning  as  well  as  an  inno- 
cent one-  and  (3)  those  that  are  clearly  defamatory  on  their  face.1 

words  Actionable  Ex  Vi  Termini.  —  In  one  class  of  cases  words  whether  oral  or 
written  are  actionable  on  their  face,  because  they  make  a  defamatory  charge 
in  such  clear  and  unambiguous  language  that  they  permit  of  no  other  possible 
inference  than  that  of  an  imputation  which  is  actionable  in  its  character,  and 
where  the  words  fall  within  this  class  it  is  not  incumbent  upon  the  pleader  to 
explain  them.2  Thus  where  an  indictable  or  infamous  offense  is  imputed  in 
express  terms,  e.g.,  by  saying  of  one  that  he  is  a  thief  or  has  committed  per- 
jury, the  words  are  expressive  of  every  ingredient  of  the  offense,  and  are 
actionable  without  any  reference  to  extrinsic  matters.3 

Words  Not  Actionable  Ex  Vi  Termini.  —  In  another  class  of  cases  the  words  are 
not  actionable  on  their  face,  but  owe  whatever  actionable  quality  they  may 
have  to  the  circumstances  under  which  they  are  used  and  the  subject-matter  to 
which  they  refer;  e.  g,  to  say  of  one,  "  you  did  it,"  unexplained,  is  not 
actionable,  but  where  a  murder  is  the  subject  of  the  conversation,  and  by  the 
use  of  these  words  it  is  intended  that  the  person  referred  to  committed  mur- 
der, the  words  are  actionable.4 


1.  Classification  of  Words.  —  Pratt  v.  Pioneer 

Press  Co.,  30  Minn.  $i,per  Mitchell,  J. 

2.  Words  Which  Convey  Actionable  Imputation 
Ex  Vi  Termini  —  England.  —  Rowcliffe  v.  Ed- 
monds, 7  M.  &  W.  12,  4  Jur.  684. 

Indiana. — Graeter  v.  Hogan,  2  Ind.  App. 
193. 

Massachusetts.  —  Goodrich  v.  Davis,  11  Met. 
(Mass.)  473- 

Michigan.  —  Bathrick  v.  Detroit  Post,  etc., 
Co.,  50  Mich.  629,  45  Am.  Rep.  63. 

Missouri.  —  McManus  v.  Jackson,  28  Mo.  56. 

Nebraska.  —  Geisler  v.  Brown,  6  Neb.  254. 

New  Hampshire.  —  Robinson  v.  Keyser,  22 
N.  H.  323- 

New  Jersey.  —  Benton  v.  State,  59  N.  J.  L. 
551. 

New  York.  —  More  v.  Bennett,  48  N.  Y.  472; 
Cassidy  v.  Brooklyn  Daily  Eagle,  (Supm.  Ct. 
Gen.  T.)  46  N.  Y.  St.  Rep.  334;  Smith  v.  Ot- 
tendorfer,  (Supm.  Ct.)  3  N.  Y.  St.  Rep.  187; 
Hopkins  v.  Beedle,  2  Cai.  (N.  Y.)  91,  note  a,  1 
Cai.  (N.  Y.)  347,  2  Am.  Dec.  191;  Williams  v. 
Godkin,  5  Daly  (N.  Y.)  499;  Pike  v.  Van- 
Wormer,  (Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N. 
Y.)99;  Croswell  v.  Weed,  25  Wend.  (N.  Y.)  621. 

North  Carolina.  —  McDonald  v.  Murchison, 

1  Dev.  L.  (12  N.  Car.)  7;  Dudley  v.  R.obinson, 

2  Ired.  L.  (24  N.  Car.)  141. 
Pennsylvania.  —  Pittsburgh,  etc.,   Pass.  R. 

Co.  v.  McCurdy,  114  Pa.  St.  554,  60  Am.  Rep. 
363;  Colbert  v.  Caldwell,  3  Grant  Cas.  (Pa.) 
181;  Deford  v.  Miller,  3  P.  &  W.  (Pa.)  103. 

Rhode  Island.  —  Morris sey  v.  Providence  Tel- 
egram Pub.  Co.,  19  R.  I.  124. 

South  Carolina. —  Dalrymple  v.  Lofton,  2 
McMull.  L.  (S.  Car.)  112;  Wilsons.  Hamilton, 
9  Rich.  L.  (S.  Car.)  382. 

Tennessee.  —  Bell  v.  Farnswoith,  11  Humph. 
(Tenn.)  608:  Jones  v.  Marrs,  11  Humph. 
(Tenn.)  214;  Magee  v.  Stark,  1  Humph.  (Tenn.) 
506. 

Vermont.  —  Darling  v.  Clement,  69  Vt.  292; 
Wood  v.  Scott,  13  Vt.  42. 

Wisconsin.  —  Bradley  v.  Cramer,  59  Wis. 
309,  48  Am.  Rep.  511;  Langlon  v.  Hagerty,  35 
Wis.  151. 


3.  Actionable  Imputations  Made  in  Express 
Terms.  —  Robinson  v.  Keyser,  22  N.  H.  323; 
Hopkins  v.  Beedle,  I  Cai.  (N.  Y.)  347.  2  Am. 
Dec.  191;  Pittsburgh,  etc.,  Pass.  R.  Co.  v.  Mc- 
Curdy, 114  Pa.  St.  554,  60  Am.  Rep.  363; 
Wood  v.  Scott,  13  Vt.  42. 

4.  Words  Not  Actionable  Ex  Vi  Termini,  but 
Requiring  Explanation  —  England.  —  Angle  v. 
Alexander,  7  Bing.  119,  20  E.  C.  L.  71. 

Kentucky.  —  Beswick  v.  Chappel,  8  B.  Mon. 
(Ky.)  486;  Brown  v.  Piner,  6  Bush  (Ky.)  518; 
Clay  v.  Barkley,  Sneed  (Ky.)  67. 

Maine.  —  Emery  v.  Prescott,  54  Me.  389. 
Maryland.  —  Peterson  v.  Sentman,  37  Md. 
140,  11  Am.  Rep.  534;  Jones  v.  Hungerford,  4 
Gill  &  J.  (Md.)  402. 

Massachusetts.  —  McCallum  v.  Lambie,  145 
Mass.  234;  York  v.  Johnson,  116  Mass.  482; 
Bietlun  v.  Anthony,  103  Mass.  37;  Tebbetis  v. 
Goding,  9  Gray  (Mass.)  254;  Bloss  v.  Tobey, 
2  Pick.  (Mass.)  320. 

Michigan.  —  Vickers  v.  Stoneman,  73  Mich. 

419- 

Minnesota.  —  Richmond  v.  Post,  69  Minn. 
457;  Traynor  v.  Sielaff,  62  Minn.  420;  Glaiz  v. 
Thein,  47  Minn.  278;  Zier  v.  Hofflin,  33  Minn. 
66,  53  Am.  Rep.  9;  Woodling  v.  Knickerbocker, 
31  Minn.  268;  Stewart  v.  Wilson,  23  Minn.  449; 
Smith  v.  Coe,  22  Minn.  276. 

Missouri.  —  Powell  v.  Crawford,  107  Mo.  595 ; 
Christal  v.  Craig,  80  Mo.  367;  Baldwin  v.  Wal- 
ser,  41  Mo.  App.  243;  McManus  v.  Jackson. 
28  Mo.  56. 

Nebraska.  —  Greenwood  v.  Cobbey.  26  Neb. 
449;  Geisler  v.  Brown,  6  Neb.  254. 

New  Hampshire.  —  Robinson  v.  Keyser,  22 
N.  H.  323;  Atkinson  v.  Scammon,  22  N.  H.  40. 

New  York.  —  Andrews  v.  Woodmansee.  15 
Wend.  (N.  Y.)  232. 

North  Carolina.  — Wans  v.  Greenlee.  2  Dev. 
L.  (13  N.  Car.)  115;  Sparrow  v.  Maynard,  8 
Jones  L.  (53  N.  Car.)  195. 

Pennsylvania.  —  Lukehart  v.  Byerly,  53  ra. 
St.  418.  _,  . 

Rhode  Island.  —  Richmond  v.  Loeb,  19  R.  1. 
120. 

South  Carolina.  —  Dalrymple  v.  Lofton,  2 
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Rule  in  Criminal  Cases.  —  In  criminal  prosecutions  for  libel,  as  in  civil  actions 
for  libel  and  slander,  the  words  may  be  libelous  ex  vi  termini,  or  because  of 
the  sense  in  which  they  were  used  and  the  extraneous  matters  to  which  they 
referred.1 

(2)  Office  of  Inducement,  Colloquium,  and  Innuendo  —  In  General.  —  Where 
words  do  not  ex  vi  termini  convey  an  actionable  imputation  it  is  permissible 
and  necessary  to  show  that  they  were  used  in  an  actionable  sense  by  explain- 
ing the  idea  which  the  speaker  or  writer  intended  to  convey,  this  being  done 
in  pleading  by  what  is  known  as  the  inducement,  colloquium,  and  innuendo.2 

It  Is  the  Office  of  the  Inducement,  or  as  it  is  sometimes  called  the  averment  or 
introduction,  to  narrate  the  extrinsic  circumstances,  which,  coupled  with  the 
language  published,  affect  its  construction  and  render  it  actionable,  where, 
standing  alone,  and  not  thus  explained,  the  language  would  appear  either  not 
to  concern  the  plaintiff,  or,  if  concerning  him,  not  to  affect  him  injuriously. 
It  is  a  statement  of  the  facts  out  of  which  the  charge  arises,  or  which  are  nec- 
essary or  useful  to  make  the  charge  intelligible.3 


McMull.  L.  (S.  Car.)  112;  Wilson  v.  Hamilton, 
9  Rich.  L.  (S.  Car.)  382;  Gale  v.  Hays,  3 
Slrobh.  L.  (S.  Car.)  452. 

Tennessee. — Fry  v.  McCord,  95  Tenn.  678; 
Jones  v.  Marrs,  ir  Humph.  (Tenn.)  214;  Can- 
non v.  Phillips,  2  Sneed  (Tenn.)  185;  Stanley 
v.  Brit,  Mart.  &  Y.  (Tenn.)  222. 

Vermont.  —  Kimmis  v.  Stiles,  44  Vt.  351; 
Dickey  v.  Andros,  32  Vt.  55;  Sandeison  v. 
Hubbard,  14  Vt.  462. 

Virginia.  —  Hogan  v.  Wilmoth,  16  Gratt. 
(Va.)  80;  Moseley  v.  Moss,  6  Gratt.  (Va.)  534. 

West  Virginia.  —  Johnson  v.  Brown,  13  W. 
Va.  71. 

Wisconsin.  —  Dufresne  v.  Weise,  46  Wis.  290; 
Frank  v.  Dunning,  38  Wis.  270;  Eaton  v. 
White,  2  Pin.  (Wis.)  42;  Vliet  v.  Rowe,  1  Pin. 
(Wis.)  413. 

1.  Rule  as  to  Criminal  Libels.  —  People  v. 
Jackman,  96  Mich.  269;  Com.  v.  Child,  13 
Pick.  (Mass.)  198;  People  v.  Isaacs,  (N.  Y.  Gen. 
Sess.)  1  N.  Y.  Crim.  148.  See  also  Rex  v. 
Home,  2  Cowp.  672. 

2.  Andrews  v.  Woodmansee,  15  Wend.  (N. 
Y.)  232. 

3.  United  States.  —  Beardsley  v.  Tappan,  1 
Blatchf.  (U.  S.)  588. 

California.  —  Grand  v.  Dreyfus,  122  Cal.  58. 

Georgia.  —  Stancell  :•.  Pryor,  25  Ga.  40. 

Hawaii. — Provisional  Government  v.  Smith, 
9  Hawaii  257,  which  was  a  criminal  prosecu- 
tion for  libel. 

Illinois.  —  Brown  v.  Burnett,  10  111.  App.  279. 

Indiana.  —  Works  v.  Stevens,  76  Ind.  181 ; 
Hart  v.  Coy,  40  Ind.  553;  Rodebaugh  v.  Hol- 
lingsworth,  6  Ind.  339;  Emig  v.  Daum,  1  Ind. 
App.  146;  Worth  v.  Butler,  7  Blackf.  (Ind.)  251 ; 
Hays  v.  Mitchell,  7  Blackf.  (Ind.)  117;  Linville 
v.  Earlywine,  4  Blackf.  (Ind.)  469;  Cummins 
v.  Butler,  3  Blackf.  (Ind.)  190. 

Kentucky.  —  Beswick  v.  Chappel,  8  B.  Mon. 
(Ky.)  486:  Jackson  v.  Weisiger,  2  B.  Mon. 
(Ky.)  214. 

Louisiana.  —  Mielly  v.  Soule,  4g  La.  Ann. 
800;  Fellman  v.  Dreyfous,  47  La.  Ann.  907. 

Maine.  —  Wing  v.  Wing,  66  Me.  62,  22  Am. 
Pep.  548;  Emery  v.  Prescoti,  54  Me.  389. 

Maryland.  —  Barnes  v.  State,  88  Md.  347, 
which  was  a  criminal  prosecution;  Richardson 
v.  State,  66  Md.  205,  which  was  a  criminal 
prosecution;  Dorsey  v.  Whipps,  8  Gill  (Md.) 
457- 


Massachusetts.  —  Young  v.  Cook,  144  Mass. 
38;  York  v.  Johnson,  116  Mass.  482;  Brettun 
v.  Anthony,  103  Mass.  37;  Carter  v.  Andrews, 
16  Pick.  (Mass.)  1;  Snell  v.  Snow,  13  Met. 
(Mass.)  278,  46  Am.  Dec.  730;  Goodrich  v. 
Davis,  11  Met.  (Mass.)  473;  Com.  v.  Child,  13 
Pick.  (Mass.)  198,  which  was  a  criminal  prose- 
cution for  libel. 

Michigan.  —  People  v.  Jackman,  96  Mich. 
269;  Randall  v.  Evening  News  Assoc.,  79 
Mich.  266;  Taylor  v  Kneeland,  1  Dougl. 
(Mich.)  67. 

Minnesota.  —  Sharpe  v.  Larson,  70  Minn. 
209;  Stewart  v.  Minnesota  Tribune  Co.,  41 
Minn.  71;  Petsch  v.  Dispatch  Printing  Co.,  40 
Minn.  291;  Stewart  v.  Wilson,  23  Minn.  449. 

Mississippi.  —  State  v.  Chace,  Walk.  (Miss.) 
384. 

Missouri.  —  Legg  v.  Dunleavy,  80  Mo.  558, 
50  Am.  Rep.  512,  10  Mo.  App.  461;  Christal 
v.  Craig,  80  Mo.  367;  Bundy  v.  Hart,  46  Mo. 
460,  2  Am.  Dec.  525;  Baldwin  v.  Walser,  41 
Mo.  App.  243;  Curry  v.  Collins,  37  Mo.  324; 
McManus  v.  Jackson,  28  Mo.  56;  Dyen.  Mor- 
ris, 4  Mo.  214;  Boyce  v.  Aubuchon,  34  Mo. 
App.  315;  Salvatelli  v.  Ghio,  9  Mo.  App.  155. 

New  Jersey.  —  Benton  v.  State,  59  N.  J.  L. 
551;  State  v.  Mott,  45  N.  J  L.  494;  Joralemon 
v.  Pomeroy,  22  N.  J.  L.  271;  Cole  v.  Grant,  18 
N.  J.  L.  327. 

New  York. —  Kingsbury  v.  Bradstreet  Co., 
116  N.  Y.  211;  Kinney.i'.  Nash,  3  N.  Y.  177; 
Cassidy  v.  Brooklyn  Daily  Eagle,  (Supm.  Ct. 
Gen.  T.)  46  N.  Y.  St.  Rep.  334;  Havemeyer  v. 
Fuller,  (N.  Y.  Super.  Ct.  Tr.  T.)  10  Abb.  N. 
Cas.  (N.  Y.)  9;  Wallace  v.  Bennett,  (N.  Y. 
Super.  Ct.  Spec.  T.)  1  Abb.  N.  Cas.  (N.  Y.) 
478;  Blaisdell  v.  Raymond,  (Supm.  Ct.  Spec. 
T.)  4  Abb.  Pr.  (N.  Y.)  446;  Culver  v.  Van 
Anden,  (Supm.  Ct.  Spec.  T.)  4  Abb.  Pr.  (N. 
Y.)  375;  Caldwell  v.  Raymond,  (Supm.  Ct. 
Spec.  T.)  2  Abb.  Pr.  (N.  Y.)  193;  Gunning  v. 
Appleton,  (C.  PI.  Gen.  T.)  58  How.  Pr.  (N.  Y.) 
471;  Dias  v.  Short,  (Supm.  Ct.  Gen.  T.)  16 
How.  Pr.  (N.  Y.)  322;  Weed  v.  Bibbins,  32 
Barb.  (N.  Y.)  315;  Stone  v.  Cooper,  2  Den.  (N 
Y.)  293;  Cooper  v.  Greeley,  1  Den.  (N.  Y.)3d7; 
Andrews  v.  Woodmansee,  15  Wend.  (N.  Y.) 
232;  Bullock  v.  Koon,  4  Wend.  (N.  Y.)  531; 
Van  Vecliten  v.  Hopkins,  5  Johns.  (N.  Y.)  211, 
4  Am.  Dec.  339. 

North  Carolina.  —  Brittain  v.  Allen,  3  Dev. 
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It  Is  the  Office  of  the  Colloquium  to  show  that  words  which  are  not  intrinsically 
actionable,  but  which  are  actionable  by  reason  of  some  extrinsic  facts,  were 
spoken  or  written  of,  concerning,  or  with  reference  to  such  facts;  in  other  words, 
the  colloquium  connects  the  words  with  the  facts  alleged  in  the  inducement ;  but 
the  term  "  colloquium  "  is  frequently  employed  as  synonymous  with  "  induce- 
ment "  or  to  signify  the  inducement  and  colloquium  properly  so  called.1 

L.  (14  N.  Car.)  167;  Watts  v.  Greenlee,  2  Dev. 
L.  (13  N.  Car.)  115;  Brittain  v.  Allen,  2  Dev.  L. 
(13  N.  Car.)  120;  McDonald  v.  Murchison, 
1  Dev.  L.  (12  N.  Car.)  7;  Briggs  v.  Byrd,  11 
Ired.  L.  (33  N.  Car.)  353;  Smith  v.  Smith,  8 
Ired.  L.  (30  N.  Car.)  29. 

Ohio. — Wilson  iv.  Runyon,  Wright  (Ohio)  651. 

Oregon.  —  Cole  0.  Neusiadtcr,  22  Oregon  191. 

Pennsylvania.  —  Mclntyre  v.  Weinert,  195 
Pa.  St.  52;  Pittsburgh,  elc,  Pass.  R.  Co.  v. 
McCurdy,  114  Pa.  St.  554,  60  Am.  Rep.  363; 
Stitzell  v.  Reynolds,  59  Pa.  St.  488;  Gosling 
v.  Morgan,  32  Pa.  St.  273;  Borbridge  v.  Herst, 
6  Phila.  (Pa.)  391,  24  Leg.  Int.  (Pa.)  404. 

South  Carolina.  —  Gale  v.  Hays,  3  Strobh.  L. 
(S.  Car.)  452. 

Vermont.  —  Smith  v.  Hollister,  32  Vt.  695; 
Fitzsimmons  v.  Cutler,  1  Aik.  (Vl.)  33. 

Virginia.  —  Moseley  v.  Moss,  6  Gratt.  (Va.) 
534- 

West  Virginia.  —  Sweeney  v.  Baker,  13  W. 
Va.  158,  31  Am.  Rep.  757. 

Wisconsin.  —  Clute  v.  Clute,  101  Wis.  137; 
Pandow  v.  Eichsted,  90  Wis.  298;  Benz  v. 
Wiedenhoeft,  83  Wis.  397;  Karger  v.  Rich,  81 
Wis.  177.  See  also  Kay  v.  Jansen,  87  Wis. 
118;  Bradley  v.  Cramer,  59  Wis.  309,  48  Am. 
Rep.  511. 

Canada.  — Johnson  v.  Hedge,  6  U.  C.  Q.  B. 
337;  Caverley  v.  Caverley,  3  U.  C.  Q.  6.  O. 
S.  338. 

When  Inducement  Is   Unnecessary.  —  If  the 

words  are  prima  facie  actionable  on  their  face 
no  averment  of  extrinsic  facts  is  necessary. 
Worth  v.  Butler,  7  Blackf.  (Ind.)  251;  Emig  v. 
Daum,  1  Ind.  App.  146;  Langton  v.  Hagerty, 
35  Wis.  150;  Filber  v.  Dautermann,  26  Wis. 
518. 

Omission  of  Inducement  Not  Cured  by  Innuendo. 

—  If  extrinsic  facts  are  needed  to  make  the 
words  actionable  it  is  not  sufficient  to  supply 
them  by  way  of  innuendo.  Emig  :•.  Daum,  1 
Ind.  App.  146;  Emery  v.  Prescott,  54  Me.  389; 
York  v.  Johnson,  116  Mass.  482;  Legg  v.  Dun- 
leavy,  80  Mo.  558,  50  Am.  Rep.  512,  10  Mo. 
App.  461;  Bundy  v.  Hart,  46  Mo.  460,  2  Am. 
Rep.  525;  Salvatelli  v.  Ghio,  9  Mo.  App.  155; 
Boyce  v.  Aubuchon,  34  Mo.  App.  315;  Have- 
meyer  v.  Fuller,  (N.  Y.  Super.  Ct.  Tr.  T.)  to 
Abb.  N.  Cas.  (N.  Y.)  9:  Clute  v.  Clute,  101 
Wis.  137;  Benz  v.  Wiedenhoeft,  83  Wis.  397. 

1.  Office  of  Colloquium  —  England.  —  Havvkes 
v.  Hawkey,  8  East  431;  Holt  z.  Scholefield,  6 
T.-  R.  691,  per  Lord  Kenyon. 

Canada.  —  Caverley  v.  Caverley,  3  U.  C.  Q 
B.  O.  S.  338. 

United  States. — Turner  v.  Foxall,  2  Cranch 
(C.  C.)  324. 

Alabama.  —  Long  v.  Musgrove,  75  Ala.  158. 

California.  —  Wilson  v.  Fitch,  41  Cal.  363. 

Connecticut.  —  Flint  v.  Clark,  13  Conn.  361. 

Georgia.  —  Stancell  v.  Pryor,  25  Ga.  40. 

Hawaii.  —  Provisional  Government  v.  Smith, 
9  Hawaii  257,  which  was  a  criminal  prosecu- 
tion. 
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Illinois.  —  Brown  v.  Burnett,  10  111.  App.  279. 
Indiana.  —  Works  v.  Stevens,  76  Ind.  181; 
Rodebaugh  v.  Hollings worth,  6  Ind.  339; 
Harper  v.  Delp,  3  Ind.  225;  H  inesley  Sheets, 
18  Ind.  App.  612;  Emig  v.  Daum,  1  Ind.  App. 
146;  Stucker  v.  Davis,  8  Blackf.  (Ind.)  414; 
Roella  v.  Follow,  7  Blackf.  (Ind.)  377;  Worth 
v.  Butler,  7  Blackf.  (Ind.)  251;  Hays  v.  Mitch- 
ell, 7  Blackf.  (Ind.)  117;  Ricket  v.  Stanley, 
6  Blackf.  (Ind.)  169;  Linville  v.  Earlywine,  4 
Blackf.  (Intl.)  469;  Cummins  v.  Butler,  3 
Blackf.  (Ind.)  190. 

Kentucky. — Craig  v.  Pyles,  101  Ky.  593; 
Beswick  v.  Chappel,  8  B.  Mon.  (Ky.)  486;  Mc- 
Gowan  v.  Manifee,  7  T.  B.  Mon.  (Ky.)  314,  18 
Am.  Dec.  178. 

Maine.  —  Wing  v.  Wing,  66  Me.  62,  22  Am. 
Rep.  548;  Small  v.  Clewley,  60  Me.  262; 
Patterson  v.  Wilkinson,  55  Me.  42,  92  Am. 
Dec.  568. 

Maryland.  —  Barnes  v.  State,  88  Md.  347, 
which  was  a  criminal  prosecution;  Peterson  v. 
Sentman,  37  Md.  140,  11  Am.  Rep.  534;  Dor- 
sey  v.  Whipps,  8  Gill  (Md.)  457;  Jones  v. 
Hungerford,  4  Gill  &  J.  (Md.)  402;  Sheely  v. 
Biggs,  2  Har.  &  J.  (Md.)  363,  3  Arn.  Dec.  552. 

Massachusetts.  —  York  v.  Johnson,  116  Mass. 
482;  Brettun  v.  Anthony,  103  Mass.  37;  Snell 
v.  Snow,  13  Met.  (Mass.)  278,  46  Am.  Dec.  730. 

Michigan.  —  Taylor  v.  Kneeland,  1  Dougl. 
(Mich.)  67. 

Minnesota.  —  See  Glatz  v.  Thein,  47  Minn. 

278. 

Mississippi. — State  v.  Chace,  Walk.  (Miss.) 

384- 

Missouri.  —  Powell  v.  Crawford,  107  Mo. 
595;  Chtistal  v.  Craig,  80  Mo.  367;  Curry  v. 
Collins,  37  Mo.  324;  Harris  v.  Woody,  9  Mo. 
113,  Palmer  v.  Hunter,  8  Mo.  512;  Church  v. 
Bridgman,  6  Mo.  190.  See  also  Wagner  v. 
Saline  County  Progress  Printing  Co.,  45  Mo. 
App.  6. 

New  Hampshire.  —  Edgerley  v.  Swain,  32  N. 
H.  478. 

New  Jersey.  —  State  v.  Mott,  45  N.  J.  L.  494, 
Cole  v.  Grant,  18  N.  J.  L.  327;  McCuen  r. 
Ludlum,  17  N.  J.  L.  12. 

IVew  York.  —  Kinney  v.  Nash,  3  N.  Y.  177; 
Havemeyer  v.  Fuller,  (N.  Y.  Super.  Ct.  Tr. 
T.)  10  Abb.  N.  Cas.  (N.  Y.)  9,  60  How.  Pr.  (N. 
Y.)  316;  Gunning  v.  Appleton,  (C.  PI.  Gen.  T.) 
58  How.  Pr.  (N.  Y.)  471;  Andrews  v.  Wood- 
mansee,  15  Wend.  (N.  Y.)  232;  Milligan  v. 
Thorn,  6  Wend.  (N.  Y.)  412;  VanVechie<n  v. 
Hopkins,  5  Johns.  (N.  Y.)  211,  4  Am.  Dec. 
339;  Cooper  v.  Greeley,  1  Den.  (N.  Y.)  347. 

North  Carolina.  —  Brittain  v.  Allen.  3  Dev. 
L.  (14  N.  Car.)  167,  2  Dev.  L.  (13  N.  Car.)  120; 
Watts  v.  Greenlee,  2  Dev.  L.  (13  N.  Car.)  115; 
McDonald  v.  Murchison,  I  Dev.  L.  (12  N.  Car.) 
7;  Briggs  v.  Byrd,  11  Ired.  L.  (33  N.  Car.)  353; 
Stokes  v.  Arey,  8  Jones  L.  (53  N.  Car.)  66. 

Pennsylvania.  —  Pittsburgh,   etc  ,   Pass  R. 
Co.  v.  McCurdy,  114  Pa.  St.  554,  60  Am.  Rep. 
363;  Stitzell  v.  Reynolds,  59  Pa.  St.  488;  Herst 
J  Volume  XVI II. 


What  Is  Libelous  : 


LIBEL  AND  SLANDER.     Actionable  Quality  of  Words. 


Thus  where  the  wilful  and  fraudulent  removal  of  any  corner  tree  to  a  survey 
is  a  crime,  the  words,  "  You  removed  the  corner  tree,"  do  not  of  themselves 
import  the  offense  unless  used  in  reference  to  the  corner  tree  of  a  survey,  etc., 
and  that  they  were  so  used  must  be  shown  by  a  distinct  averment  that  the 
defendant  was  speaking  of  some  particular  survey,  and  of  a  corner  thereof, 
which  averment  is  called  the  colloquium.1 

The  Office  of  an  Innuendo  is  to  interpret  the  meaning  of  the  language  used  in 
the  light  of  the  circumstances  alleged  to  explain  them,8  but  where  the  words 


v.  Borbidge,  57  Pa.  St.  62;  Lukehartz/.  Byerly, 
53  Pa.  St.  418;  Vanderlip  v.  Roe,  23  Pa.  St.  82; 
Bricker  v.  Potts,  12  Pa.  St,  200;  Smith  v. 
Stewart,  5  Pa.  St.  372;  Maxwell  v.  Allison,  11 
S.  &  R.  (Pa.)  343;  Shultz  v.  Chambers,  8  Walts 
(Pa.)  300;  Thompson  v.  Lusk,  2  Watts  (Pa.)  17, 
26  Am.  Dec.  91. 

Rhode  Island.  —  Blake  v.  Smith,  19  R.  I.  476; 
Irons  v.  Field,  9  R.  I.  216. 

South  Carolina.  —  Wilson  v.  Hamilton,  9 
Rich.  L.  (S.  Car.)  382;  Power  v.  Miller,  2  Mc- 
Cord.  L.  (S.  Car.)  220;  Gale  v.  Hays,  3  Strobh. 
L.  (S.  Car.)  452;  Sturgenegger  v.  Taylor,  2 
Brev.  (S.  Car.)  480. 

Tennessee. — Jones  v.  Marrs,  ir  Humph. 
(Tenn.)  214;  Williams  v.  Karnes,  4  Humph. 
(Tenn.)  9;  Haws  v.  Stanford,  4  Sneed  (Tenn.) 
520;  Stanley  v.  Brit,  Mart.  &  Y.  (Tenn.)  222. 

Texas.  —  See  Schulze  v.  Jalonick,  14  Tex. 
Civ.  App.  656. 

Vermont.  —  Hoar  v.  Ward,  47  Vt.  657;  Kim- 
mis  v.  Stiles,  44  Vt.  351;  Holton  v.  Muzzy,  30 
Vt.  365;  Sanderson  v.  Hubbard,  14  Vt.  462; 
Ryan  v.  Madden,  12  Vt.  51;  Bowdish  v.  Peck- 
ham,  1  D.  Chip.  (Vt.)  144;  Taft  v.  Howard,  1 
D.  Chip.  (Vt.)  275;  Fitzsimmons  v.  Cutler,  1 
Aik.  (Vt)  33- 

Virginia.  —  Hansbrough  v.  Stinnett,  25 
Gratt.  (Va.)  495;  Hogan  v.  Wilmoth,  16  Gratt. 
(Va.)  80;  Moseley  v.  Moss,  6  Gratt.  (Va.)  534. 

Wisconsin .  — ■  Pandow  v.  Eichsted,  90  Wis. 
298;  Buckstaff  v.  Viall,  84  Wis.  129;  Canton 
Surgical,  etc.,  Chair  Co.  v.  McLain,  82  Wis. 
93;  Gauvreau  z\  Superior  Pub.  Co.,  62  Wis. 
403;  Bradley  v.  Cramer,  59  Wis.  309,  48  Am. 
Rep.  511;  Cary  v.  Allen,  39  Wis.  481;  Cramer 
v.  Noonan,  4  Wis.  231.  See  also  Weil  7'. 
Schmidt,  28  Wis.  137. 

Omission  of  Colloquium  Not  Cured  by  Innuendo 
— England.  —  Sweetapple  v.  Jesse,  5  B.  &  Ad. 
27,  27  E.  C,  L.  24;  Hawkes  v.  Hawkey,  8  East 
427;  Digby  v.  Thompson,  1  N.  &  M.  485. 

Canada.  — Caverley  v.  Caverley,  3  U.  C.  Q. 
B.  O.  S.  338. 

Kentucky.  — Beswick  v.  Chappel,  8  B.  Mon. 
(Ky.)  486. 

Maine.  —  Brown  71.  Brown,  14  Me.  317. 

Maryland.  —  Peterson  v.  Sentman,  37  Md. 
140,  11  Am.  Rep.  534. 

Missouri.  —  Church  v.  Bridgman,  6  Mo.  190. 

New  Hampshire.  —  Harris  v.  Burley,  8  N. 
H.  256. 

New  York.  —  Havemeyer  v.  Fuller,  (N.  Y. 
Super.  Ct.  Tr.  T.)  10  Abb.  N.  Cas.  (N.  Y.)  9,  60 
I  low.  Pr.  (N.  Y.)  316;  Goodrich  v.  Woolcott, 
3  Cow.  (N.  Y.)23i;  Lindsey  v.  Smith,  7  Johns. 
(NT.  Y.)  359;  Titus  v.  Follet,  2  Hill  (N.  Y.)  318; 
Case  v.  Buckley,  15  Wend.  (N.  Y.)  327;  Gib- 
son v.  Williams,  4  Wend.  (N.  Y.)  320. 

North  Carolina.  —  Brittain  v.  Allen,  2  Dev. 
L.  (13  N.  Car.)  120;  Watts  v.  Greenlee,  2  Dev. 
L.  (13  N.  Car.)  115. 
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Pennsylvania.  —  Stitzell  v.  Reynolds,  59  Pa. 
St.  488;  Dottarer  v.  Bushey,  16  Pa.  St.  204; 
Maxwell  v.  Allison,  11  S.  &  R.  (Pa.)  343. 

Rhode  Island.  —  Blake  v.  Smith,  19  R.  I.  476; 
Hackett  v.  Providence  Telegram  Pub.  Co.,  18 
R,  I.  589. 

South  Carolina.  —  Wilson  v.  Hamilton,  9 
Rich.  L.  (S.  Car.)  382. 

Vermont.  —  Holton  v.  Muzzy,  30  Vt.  365; 
Nichols  v.  Packard,  16  Vt.  83;  Wood  v.  Scott, 
13  Vt.  42. 

Virginia.  —  Hansbrough  v.  Stinnett,  25 
Gratt.  (Va.)  495;  Hogan  v.  Wilmoth,  16  Gratt. 
(Va.)  80. 

Wisconsin.  —  Weil  v.  Schmidt,  28  Wis.  138; 
Weil  v.  Altenhofen,  26  Wis.  708;  Cramer  v. 
Noonan,  4  Wis.  231. 

Omission  of  Colloquium  Not  Cured  by  Induce- 
ment.—  An  inducement  without  a  colloquium 
is  not  sufficient;  e.  g.,  it  is  immaterial  that 
facts  and  circumstances  enough  are  stated  to 
show  that  a  crime  had  been  committed,  unless 
it  is  also  averred  that  the  words  of  the  defend- 
ant were  with  reference  to  such  facts.  Brettun 
v.  Anthony,  103  Mass.  37.  See  also  Flint  v. 
Clark,  13  Conn.  361;  Patterson  v.  Wilkinson, 
55  Me.  42,  92  Am.  Dec.  568. 

1.  Beswick  v.  Chappel,  8  B.  Mon.  (Ky.)  486. 

2.  Office  of  Innuendo  —  England.  —  Rex  v. 
Home,  2  Cowp.  672;  Holt  v.  Scholefield,  6  T. 
R.  691. 

United  States.  —  Culmer  v.  Canby,  (C.  C.  A.) 
101  Fed.  Rep.  195;  Beardsley  v.  Tappan,  1 
Blatchf.  (U.  S.)  588;  Dun  v.  Maier,  82  Fed. 
Rep.  169,  52  U.  S.  App.  381;  Walker  v.  Tribune 
Co.,  29  Fed.  Rep.  827. 

Alabama.  —  Henderson  v.  Hale,  19  Ala.  154. 

California.  —  Grand  v.  Dreyfus,  122  Cal  58. 

Georgia. —  Park  v.  Piedmont,  etc.,  L.  Ins. 
Co.,  51  Ga.  510. 

Hawaii. — Provisional  Government  v.  Smith, 
9  Hawaii  257,  which  was  a  criminal  prosecu- 
tion. 

Illinois.  —  Brown  v.  Burnett,  10  111.  App. 
279;  Gault  v.  Babbitt,  1  111.  App.  130;  Patter- 
son v.  Edwards,  7  111.  720. 

Indiana.  —  Works  v.  Stevens,  76  Ind.  181 ; 
Rodebaugh  v.  Hollingsworth,  6  Ind.  339; 
Harper  v.  Delp,  3  Ind.  225;  Samples  v.  Carna- 
han,  21  Ind.  App.  55;  Hinesley  v.  Sheets,  18 
Ind.  App.  612;  Stucker  v.  Davis,  8  Blackf. 
(Ind.)  414;  Roella  v.  Follow,  7  Blackf.  (Ind.) 
377;  Worth  v.  Butler,  7  Blackf.  (Ind.)  251; 
Hays  v.  Mitchell  7  Blackf.  (Ind.)  117;  Linville 
v.  Earlywine,  4  Blackf.  (Ind.)  469;  Cummins 
v.  Butler,  3  Blackf.  (Ind.;  190. 

Kansas.  —  Hess  v.  Sparks,  44  Kan.  465,  21 
Am.  St.  Rep.  300;  Henicke  v.  Griffith,  29  Kan. 
516. 

Kentucky.  —  Porter  v.  Hughey,  2  Bibb  (Ky.) 
232. 

Maryland.  —  Barnes  v.  State,  88  Md.  347, 
Volume  XVIII. 


What  Is  Libelous  : 


LIBEL  AND  SLANDER.     Actionable  Quality  of  Words. 


are  not  ambiguous  and  are  actionable  in  themselves  no  innuendo  is  necessary.1 
Undue  Enlargement  of  Meaning  by  Innuendo.  — An  innuendo  cannot  enlarge  the 
meaning  of  words.  Jt  is  universally  agreed  that  if  the  words  are  not  action- 
able in  themselves  or  as  explained  by  the  extrinsic  facts  alleged,  the  innuendo 
cannot  attribute  to  the  words  a  meaning  which  they  will  not  bear.2 


which  was  a  criminal  prosecution;  Dorsey  v. 
Whipps,  8  Gill  (Md.)  457;  Jones  v.  Hunger- 
ford,  4  Gill  &  J.  (Md.)  402. 

Massachusetts.  —  York  v.  Johnson,  116  Mass. 
482;  Bretlun  v.  Anthony,  103  Mass.  37;  Bloss 
v.  Tobey,  2  Pick.  (Mass.)  320. 

Michigan.  —  Bourreseau  v.  Detroit  Evening 
Journal  Co.,  63  Mich.  425,  6  Am.  St.  Rep.  320; 
Bathrick  v.  Detroit  Post,  etc.,  Co.,  50  Mich. 
629,  45  Am.  Rep.  63. 

Minnesota.  —  American  Book  Co.  v.  King- 
dom Pub.  Co.,  71  Minn.  363;  Glatz  i.  Thein, 
47  Minn.  278;  Stewart  v.  Minnesota  Tribune 
Co.,  41  Minn.  71;  Petsch  v.  Dispatch  Printing 
Co.,  40  Minn.  291. 

Mississippi. — State  v.  Chace,  Walk.  (Miss.) 

Missouri.  —  Callahan  v.  Ingram,  122  Mo. 
355.  43  Am.  St.  Rep.  583;  Bundy  v.  Hart,  46 
Ma.  460,  2  Am.  Rep.  525;  Curry  v.  Collins,  37 
Mo.  324;  Birch  v.  Benton,  26  Pdo.  153;  Hud- 
son v.  Girner,  22  Mo.  423;  Dyer  v.  Morris,  4 
Mo.  214;  Boyce  v.  Aubuchon,  34  Mo.  App.  315. 

ATew  Hampshire.  —  Sturtevant  v.  Root,  27  N. 
H.  69;  Harris  v.  Burley,  8  N.  H.  256;  Mason 
v.  Mason,  4  N.  H.  no. 

New  fersey.  —  Benton  v.  State,  59  N.  J.  L. 
551;  State  v.  Mott,  45  N.  J.  L.  494;  Joralemon 
v.  Pomeroy,  22  N.  J.  L.  271;  Cole  v.  Grant,  18 
N.  J.  L.  327;  Curley  v.  Feeney,  62  N.  J.  L.  70. 

Mew  York.  —  Heinmens  v.  Nelson,  138  N. 
Y.  517;  Kinney  :.  Nash,  3  N.  Y.  177;  Have- 
meyer  v.  Fuller,  (N.  Y.  Super.  Ct.  Tr.  T.)  10 
Abb.  N.  Cas.  (N.  Y.)  9;  Blaisdell  v.  Raymond, 
(Supm.  Ct.  Spec.  T.)  4  Abb.  Pr.  (N.  YO446; 
Goodrich  v.  Woolcott,  3  Cow.  (N.  Y.)  231; 
Cooper  v.  Greeley,  t  Den.  (N.  Y.)  347;  Van 
Vechten  v.  Hopkins,  5  Johns.  (N.  Y.)  211,  4 
Am.  Dec.  339;  Andrews  v.  Woodmansee,  15 
Wend.  (M.  Y.)  232. 

North  Carolina.  —  Briltain  v.  Allen,  3  Dev. 
L.  (14  N.  Car.)  167,  2  Dev.  L.  (13  N.  Car.)  120; 
Watts  v.  Greenlee,  2  Dev.'  L.  (13  N.  Car.)  115; 
Stokes  v.  Arey,  8  Jones  L.  (53  N.  Car.)  66. 

Oregon.  —  Cole  v.  Neustadter,  22  Oregon  191. 

Pennsylvania.  —  Collins  v.  Dispatch  Pub. 
Cj.,  152  Pa.  St.  187,  34  Am.  St.  Rep.  636; 
Price  v.  Conway,  134  Pa.  St.  340,  19  Am.  St. 
Rep.  704;  Hayes  v.  Press  Co.,  127  Pa.  St.  642, 
14  Am.  St.  Rep.  874;  Stitzell  v.  Reynolds,  59 
Pa.  St  488;  Bornman  v.  Boyer,  3  Binn.  (Pa.) 
515,  5  Am.  Dec.  380;  Shaffer  v.  Kintzer,  1 
Binn.  (Pa.)  537,  2  Am.  Dec.  488;  Evans  v.  Tib- 
bins,  2  Grant  Cas.  (Pa.)  451;  Beirer  v.  Bush- 
fid  i,  1  Watts  (Pa  )  23. 

Rhode  Island.  —  Hackett  v.  Providence  Tele- 
gram Pub.  Co.,  18  R.  I.  589;  Ames  v.  Hazard, 
8  R.  I.  143. 

South  Carolina.  —  Wilson  Hamilton,  9 
Rich.  L.  (S.  Car.)  382;  Gage  v.  Shelton,  3  Rich. 
L.  (S.  Car.)  242;  Gale  r.  Hays,  3  Strobh.  L.  (S. 
Car.)  452;  Sturgenegger  v.  Taylor,  2  Brev.  (S. 
Car.)  480. 

Tennessee.  —  Fry  v.  McCord,  95  Tenn.  678; 
Continental  Nat.  Bank  v.  Bowdre.  92  Tenn. 
735;  Watson  v.  Nicholas,  6  Humph.  (Tenn.) 
174- 


Texas.  —  Knapp  v.  Campbell,  14  Tex.  Civ. 

App.  199. 

Vermont.  —  Norton  v.  Livingstone,  64  Vt. 
473:  Wilcox  v.  Moon,  61  Vt.  484;  Sheridan  v. 
Sheridan,  58  Vt.  504;  Royce  v.  Maloney,  57 
Vt.  325;  Hoar:1.  Ward,  47  Vt.  657,  Smith  v. 
Hollister,  32  Vt.  695;  Nichols  v.  Packard,  16 
Vt.  83;  Sanderson  v.  Hubbard,  14  Vt.  462; 
Wood  v.  Scott,  13  Vt.  42;  Taft  v.  Howard,  1 
D.  Chip.  (Vt.)  275;  Fitzsimmons  v.  Cutler,  1 
Aik.  (Vt.)  33- 

Virginia.  —  Hansbrough  v.  Stinnett,  25 
Gratt.  (Va.)495;  Hogan  v.  Wilmoth,  16  Gratt. 
(Va.)  80;  Moseley  v.  Moss,  6  Gratt.  (Va.)  534. 

West  Virginia.  —  Johnson  v.  Brown,  13  W. 
Va.  71;  Sweeney  v.  Baker,  13  W.  Va.  158,  31 
Am.  Rep.  757. 

Wisconsin.  —  Smith  v,  Utley,  92  Wis.  133; 
Pandow  v.  Eichsted,  90  Wis.  298;  Singer  v. 
Bender,  64  Wis.  169;  Cottrill  v.  Cramer,  43 
Wis.  242;  Langton  v.  Hagerty,  35  Wis.  150; 
Weil  v.  Schmidt,  28  Wis.  137;  Weil  v.  Alten- 
hofen,  26  Wis.  708;  Van  Slyke  v.  Carpenter,  7 
Wis.  173;  Cramer  v.  Noonan,  4  Wis.  231. 

Omission  of  Innuendo  Not  Cured  by  Inducement 
and  Colloquium.  —  Roella  v.  Follow,  7  Blackf. 
(Ind.)  377. 

1.  When  Words  Are  Unambiguous  Innuendo 

Unnecessary  —  England. —  Kelly  v.  Partington, 
5  B.  &  Ad.  645,  27  E.  C.  L.  144,  3  N.  &  M.  117, 
3  L.  J.  K.  B.  104;  Barrett  v.  Long,  3  H.  L. 
Cas.  395,  16  Eng.  L.  &  Eq.  1. 

United  States.  —  Pfitzinger  v.  Dubs,  (C.  C. 
A.)  64  Fed.  Rep.  696;  Broad  v.  Deuster,  8  Biss. 
(U  S.)  265;  Gibson  v.  Cincinnati  Enquirer,  2 
Flipp.  (U.  S.)  121. 

Colorado.  —  Republican  Pub.  Co.  v.  Miner,  3 
Colo.  App.  568. 

Indiana.  —  Bain  v.  Myrick,  88  Ind.  137. 
Massachusetts.  —  Carter  v.  Andrews,  16  Pick. 
(Mass.)  1. 

Minnesota.  —  Sharpe  v.  Larson,  70  Minn.  209. 
Missouri.  —  Callahan   v.   Ingram,   122  Mo. 
355,  43  Am.  St.  Rep.  583. 

New  Hampshire.  —  Harris  v.  Burley,  8  N. 
H.  256. 

New  Jersey.  —  Curley  7/.  Feeney,  62  N.  J.  L. 
70;  Benton  v.  State,  59  N.  J.  L.  551;  State  v. 
Mott,  45  N.  J.  L.  494. 

New  York.  —  Bell  v.  Sun  Printing,  etc., 
Assoc.,  (N.  Y.  Super.  Ct.  Spec.  T.)  3  Abb.  N. 
Cas.  (N.  Y.)  157,  42  N.  Y.  Super.  Ct.  567;  Car- 
roll v.  White,  33  Barb.  (N.  Y.)6i5;  Walrath  v. 
Nellis,  (Supm.  Ct.  Gen.  T.)  17  How.  Pr.  (N. 
Y.)  72. 

Oregon.  —  Cole  v.  Neustadter,  22  Oregon  191. 
Pennsylvania.  —  Wood  v.  Boyle,  177  Pa.  St. 
620,  55  Am.  St.  Rep.  747. 

Virginia.  —  Adams  v.  Lanson,  17  Gratt. 
(Va.)  250,  94  Am.  Dec.  455. 

Wisconsin.  —  Kraus  v.  Sentinel  Co.,  60  Wis. 
425. 

2.  Undue  Enlargement  of  Meaning  by  Innuendo 

—  F.ngland.  —  Angle  v.  Alexander,  7  Bing.  119, 
20  E.  C.  L.  71,  4  M.  &  P.  870,  1  Cronip.  &  J. 
143;  Anonymous,  Freem.  K.  B.  506;  Holt  v. 
Scholefield,  6  T.  R.  691;  Goldstein  v.  Foss,  4 
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f  Consideration  of  Entire  Conversation  or  Writing,  Sur- 
rounding Circumstances,  and  Subject-matter  —  (i)  In  General  — 

Words  Must  Be  Construed  as  a  Whole.—  In  determining  the  actionable  quality  of 
words  the  entire  conversation  or  writing  must  be  considered.  In  ascertaining 
the  meaning  of  a  particular  phrase  or  sentence  it  must  be  construed  in  con- 


Bing.  489,  15  E.  C.  L.  53.  6  B.  &  C.  154,  *3 
E  C.  L.  128,  2  C.  &  P.  252,  12  E.  C.  L.  115,  9 
Dowl.  &  R.  197,  1  M.  &  P.  402,  2  Y.  &  J.  146; 
Mulligan  v.  Cole,  L.  R.  10  y.  B.  549.  44  L.  J. 
O  B  153,  33  L.  T.  N.  S.  12;  Gompertz  v. 
Levy,  9  Ad.  &  El.  282,  36  E.  C.  L  140,  2  Jur. 
1013.'  1  Per.  &  Dav.  214.  1  W.  W.  &  H.  728. 

Canada.  —Johnson  v.  Hedge.  6  U.  C.  O.  B. 
337* 

United  States.  —  Culmer  v.  Canby,  (C.  C.  A.) 
101  Fed.  Rep.  195;  Bearrlsley  v.  Tappan,  1 
Blatchf.  (U.  S.)  588;  Dun  v.  Maier,  82  Fed. 
Rep.  169,  52  U.  S.  App.  381. 

Alabama.  —  Gaither  v .  Advertiser  Co.,  102 
Ala.  458;  Kirksey  v.  Fike,  29  Ala.  206;  Hen- 
derson v.  Hale,  19  Ala.  154. 

District  of  Columbia. — Viedt  v.  Evening 
Star  Newspaper  Co.,  19  D.  C.  534. 

Georgia.  —  Park  v.  Piedmont,  etc.,  L.  Ins. 
Co.,  51  Ga.  510;  Giddens  v.  Mirk,  4  Ga.  364; 
Cooper  v.  Perry,  Dudley  (Ga.)  247. 

Illinois.  —  McLaughlin  v.  Fisher,  136  111. 
in-  Brown  v.  Burnett,  10  111.  App.  279;  Gault 
•v.  Babbitt,  1  111.  App  130;  Patterson  v.  Ed- 
wards, 7  111.  720. 

Indiana.  —  Walford  v.  Herald  Printing,  etc., 
Co.,  133  Fid.  372;  Seller  v.  Jenkins,  97  Ind. 
430'  Pollock  v.  Hastings,  88  Ind.  248;  Mc- 
Fad'in  v.  David.  7*  Ind.  445,  41  Am.  Rep.  587; 
Works  v.  Stevens,  76  Ind.  181;  Schunck  v. 
Kollman,  50  Ind.  336;  Ward  v.  Colyhan,  30 
Ind.  395;  Dodge  v.  Lacey,  2  Ind.  212;  Nichols 
v  Guy, '2  Ind.  82;  Samples  v.  Carnahan,  21 
Ind.  App.  55;  Hays  v.  Mitchell,  7  Blackf. 
(Ind.)  117;  Ricket  v.  Stanley,  6  Blackf.  (Ind.) 
l69- 

Kentucky.  —  Craig  v.  Pyles,  101  Ky.  593; 
Martin  v.  Melton,  4  Bibb  (Ky.)  99;  Watson  v. 
Hampton,  2  Bibb  (Ky.)  319;  Porterz/.  Hughey, 
2  Bibb  (Ky.)  232;  Brown  v.  Piner,  6  Bush 
(Ky.)  518;  Beswick  v.  Chappel,  8  B.  Mon. 
(Ky.)  486;  Caldwell  v.  Abbey,  Hard.  (Ky.)  539. 

Louisiana.  — Sen  Mielly  v.  Soule,  49  La. 
Ann.  800. 

Maine.  —  Bearce  v.  Bass,  88  Me.  521,  51  Am. 
St.  Rep.  446;  Patterson  v.  Wilkinson,  55  Me. 
42.  92  Am.  Dec.  568;  Emery  v.  Prescotv,  54 
Me.  389;  Brown  v.  Brown,  14  Me.  317. 

Maryland.  —  Barnes  v.  State,  8S  Md.  347, 
which  was  a  criminal  prosecution;  Lewis  v. 
Daily  News  Co.,  81  Md.  466,  Avirett  v.  State, 
76  Md.  510,  which  was  a  criminal  prosecution; 
Peterson  v.  Sentman,  37  Md.  140,  11  Am.  Rep. 
534;  Dorsey  v.  Whipps.  8  Gill  (Md.)  457; 
Sheely  v.  Biggs,  2  Har.  &  J.  (Md.)  363,  3  Am. 
Dec.  552. 

Massachusetts.  —  McCallum  v.  Lambie,  145 
Mass.  234;  Young  v.  Cook,  144  Mass.  38;  York 
v.  Johnson,  116  Mass.  482;  Brettun  v.  An- 
thony, 103  Mass.  37:  Goodrich  v.  Hooper,  97 
Mass.  r,  93  Am.  Dec.  49;  Tebbetts  v.  Goding, 
9  Gray  (Mass.)  254;  Carter  v.  Andrews,  16 
Pick.  (Mass.)  I ;  Com.  v.  Snelling,  15  Pick. 
(Mass.)  321;  Bloss  v.  Tobey,  2  Pick.  (Mass.) 
320;  Goodrich  v.  Davis,  11  Met.  (Mass.)  473- 
See  also  Adams  v.  Stone,  131  Mass.  433. 
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Michigan.  —  Simons  v.  Burnham,  102  Mich. 
189;  McGraw  v.  Detroit  Free  Press  Co.,  85 
Mich.  203;  Vickers  v.  Stoneman,  73  Mich.  419; 
Lewis  v.  Soule,  3  Mich.  514. 

Missouri.  —  MeGinni's  v.  Knapp,  109  Mo. 
131;  Legg  v.  Dunleavy,  80  Mo.  558,  50  Am. 
Rep.  512;  Bundy  v.  Hart,  46  Mo.  460,  2  Am. 
Rep.  525;  Dye^.  Morris,  4  Mo.  214;  Boyce  v. 
Aubucho'n,  34  Mo.  App.  315;  Salvatelli  v. 
Ghio,  9  Mo.  App.  155- 

New  Hampshire.  —  Sturtevam  v.  Root,  27  N. 
H.  69. 

New  Jersey.  —  Curley  v.  Feeney,  62  N.  J.  L. 
70;  Stale  v.  Mott,  45  N.  J.  L.  494:  Joralemon 
v.  Pomeroy,  22  N.  J.  L.  271;  McCuen  v.  Lud- 
lum,  17  N.  J.  L.  12;  Bartow  v.  Brands,  15  N. 
J.  L.'  248. 

New  York.  —  Fleischmann  v.  Bennett,  87  N. 
Y.  231;  Sanderson  v.  Caldwell,  45  N.  Y.  398,  6 
Am.  Rep.  ros;  Keene  v.  Tribune  Assoc.,  76 
Hun  (N.  Y.)  488;  Arrow  Steamship  Co.  v. 
Bennett,  73  Hun  (N.  Y.)  8t;  Wellman  v.  Sun 
Printing,  etc.,  Assoc.,  66  Hun  (N.  Y.)  331; 
Gallup  v.  Belmont,  (Supm.  Ct.  Gen.  T.)  41  N. 
Y.  Si.  Rep.  233;  Woodruff  v.  Bradstreet  Co., 
116  N.  Y.  217;  Havemeyer  v.  Fuller,  (N.  Y. 
Super.  Ct.  Tr.  T.)  10  Abb.  N.  Cas.  (N.  Y.)  9, 
60  How.  Pr.  (N.  Y.)  316;  Bell  v.  Sun  Printing, 
etc.,  Assoc.,  (N.  Y.  Super.  Ct.  Spec.  T.)  3  Abb. 
N.  Cas.  (N.  Y.)  157,  42  N.  Y.  Super.  Ct.  567; 
Blaisdell  v.  Raymond,  (Supm.  Ct.  Spec.  T.)  4 
Abb.  Pr.  (N.  Y.)446;  Gunning  v.  Appleton,  (C. 
PI.  Gen.  T.)  58  How.  Pr.  (N.  Y.)  471;  Weed  v. 
Bibbins,  32  Barb.  (N.  Y.)  315;  Cooper  v. 
Greeley,  1  Den.  (N.  Y.)  347;  Tyler  v.  Tillotson, 
2  Hill  (N.  Y.)  507;  Vaughan  v.  Havens,  8 
Johns.  (N.  Y.)  109;  Thomas  v.  Croswell,  7 
Johns.  (N.  Y.)  264,  5  Am.  Dec.  269;  Van 
Vechten  v.  Hopkins,  5  Johns.  (N  Y.)  211,  4 
Am.  Dec.  339;  Brooker  v.  Coffin,  5  Johns.  (N. 
Y.)  188,  4  Am.  Dec.  337;  Miller  v.  Maxwell, 
16  Wend.  (N.  Y.)  9;  Andrews  v.  Woodmansee, 
15  Wend.  (N.  Y.)  232;  Milligan  v.  Thorn,  6 
Wend.  (N.  Y.)  412;  Pelton  v.  Ward,  3  Cai.  (N. 
Y.)  73,  2  Am.  Dec.  251. 

North  Carolina.  —  Brittain  :■.  Allen,  2  Dev 
L.  (13  N.  Car.)  120. 

Ohio.  —  Tappan  v.  Wilson,  7  Ohio(pt.  i.)  191. 
Oregon.  —  Cole  v.  Neustadter,  22  Oregon  191 ; 
Hurd 'v.  Moore,  2  Oregon  85. 

Pennsylvania.  —  Price  v.  Conway,  134  Pa. 
St.  340,  19  Am.  St.  Rep.  704;  Pittsburgh,  etc., 
Pass.  R.  Co.  v.  McCurdy,  114  Pa.  St.  554,  60 
Am.  Rep.  363;  Stitzell  v.  Reynolds,  59  Pa.  St. 
488;  Herstw.  Borbidge,  57  Pa.  St.  62;  Lukehart 
v.  Byerly,  53  Pa.  St.  418;  Goslin  v.  Morgan, 
32  Pa.  St.  273;  Dottarer  v.  Bushey,  16  Pa. 
St.  204;  M'Clurg  v.  Ross,  5  Binn.  (Pa.)  218; 
Packer  v.  Spangler,  2  Binn.  (Pa.)  60;  Shaffer 
v.  Kintzer,  1  Binn.  (Pa.)  537,  2  Am.  Dec.  488; 
Evans  v.  Tibbins,  2  Grant  Cas.  (Pa.)  451;  Tip- 
ton v.  Kahle,  3  Watts  (Pa.)  90;  Beirer  v.  Bush- 
field,  1  Walts  (Pa.)  23. 

Rhode  Island.  —  Porter  v.  Post  Pub.  Co.,  20 
R.  I.  88;  Reid  v.  Providence  Journal  Co.,  20 
R.  I,  120;  Tiepke  v.  Times  Pub.  Co.,  20  R.  I. 
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nection  with  the  remainder  of  the  publication  of  which  it  forms  a  part.  A 
single  phrase,  if  standing  alone  or  used  in  a  different  connection,  may  be 
capable  of  a  meaning  of  which  it  is  not  susceptible  in  the  connection  in  which 
it  is  actually  used.1 


200;  Blake  v.  Smith,  19  R.  I.  476;  Hackeit  v. 
Providence  Telegram  Pub.  Co.,  18  R.  I.  589; 
Ames  v.  Hazard,  8  R.  I.  143- 

South  Carolina.  —  Wilson  v.  Hamilton,  9 
Rich.  L.  (S.  Car.)  382;  Gale  v.  Hays,  3  Strobh. 
L.  (S.  Car.)  452;  Stuigenegger  v.  Taylor,  2 
Brev.  (S.  Car.)  480. 

Tennessee.  —  Fry  v.  McCord,  95  Tenn.  678; 
Haws  v.  Stanford,  4  Sneed  (Tenn.)  520. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Smith,  81 
Tex.  479.  See  also  Schulze  v.  Jalonick,  14 
Tex.  Civ.  App.  656. 

Vermont.  —  Posnett  v.  Marble,  62  Vt.  481,  22 
Am.  St.  Rep.  126;  Sheridan  v.  Sheridan,  58 
Vt.  504;  Merritt  v.  Dearth,  48  Vt.  65;  Dun- 
ham v.  Powers,  42  Vt.  1;  Smith  v.  Hollister, 
32  Vt.  695;  Nichols  v.  Packard,  16  Vt.  83; 
Ryan  v.  Madden,  12  Vt.  51;  Fitzsimmons  v. 
Cutler,  1  Aik.  (Vt.)  33. 

Virginia.  —  Harman  v.  Cundiff,  82  Va.  239; 
Hogan  v.  Wilmoth,  16  Gratt.  (Va.)  80;  Moseley 
v.  Moss,  6  Gratt.  (Va.)  534 

Washington.  —  Urban  v.  Helmick,  15  Wash. 
155. 

West  Virginia.  —  Argabright  v.  Jones,  46 
W.  Va.  144;  Johnson  v.  Brown,  13  W.  Va.  71. 

Wisconsin.  —  Robertson  v.  Edelstein,  104 
Wis.  440;  Clute  v.  Clule,  101  Wis.  137; 
Horflund  v.  Journal  Co.,  88  Wis.  369;  Benz 
v.  Wiedenhoeft,  83  Wis.  397;  Guth  v.  Lubach, 
73  Wis.  131;  Gauvieau  v.  Superior  Pub.  Co.,  62 
Wis.  403;  Bradley  v.  Cramer,  59  Wis.  309,  48 
Am.  Rep.  511 ;  Platto  v.  Geilfuss.  47  Wis.  491; 
Cottrill  v.  Cramer,  43  Wis.  242;  Langton  v. 
Hagerty,  35  Wis.  150;  Weil  v.  Schmidt,  28 
Wis.  137;    Weil  v.  Altenhofen,  26  Wis.  708; 

K  v.  H  ,  20  Wis.  239,  91  Am.  Dec.  397; 

Benaway  v.  Conyne,  3  Pin.  (Wis.)  196.  See 
also  Smith  v.  Utley,  92  Wis.  133. 

An  Indictment  for  a  Criminal  Libel,  like  a 
declaration  in  a  civil  action,  cannot  unduly 
enlarge  the  meaning  of  the  words.  Com.  v. 
Snelling,  15  Pick.  (Mass.)  321. 

Propriety  of  Innuendo  Question  of  Law  for  Court. 
—  Avirett  v.  State,  76  Md.  510. 

1.  Consideration  of  Entire  Conversation  or 
Writing — England.  —  Kelly  v.  Partington,  5 

B.  &  Ad.  645,'  27  E.  C.  L.  144,  3  N.  &  M.  117, 
3  L.  J.  K.  B.  104;  Harvey  v.  French,  2  Tyrw. 
585,  1  Cromp.  &  M.  11,  2  Moo.  &  S.  591,  28  E. 

C.  L.  295.  See  also  Alfred  v.  Farlow,  8  Q.  B. 
854,  55  E-  C.  L.  854,  10  Jur.  714,  15  L.  J.  Q.  B. 
258. 

Canada.  —  Manly  v.  Corry,  3  U.  C.  Q.  B.  380. 

United  States.  —  Hanchctt  v.  Chiatovich,  (C. 
C.  A.)  101  Fed.  Rep.  742,  88  Fed.  Rep.  873; 
Mitchell  v.  Sharon,  59  Fed.  Rep.  980,  15  U.  S. 
App.  353;  McDonald  v.  Press  Pub.  Co.,  55 
Fed.  Rep.  264;  Whitney  v.  Janesville  Gazette, 
5  Biss.  (U.  S.)  330;  Cook  v.  Tribune  Assoc.,  5 
Blatchf.  (U.  S.)  352;  Beardsley  v.  Tappan,  1 
Blalchf.  (U.  S.)  588;  Press  Pub.  Co.  v.  Mc- 
Donald, 63  Fed.  Rep.  238,  26  U.  S.  App.  167; 
Morgan  v.  Halberstadt,  60  Fed.  Rep.  592,  20 
U.  S.  App.  417. 

Alabama.  —  Gaither  v.  Advertiser  Co.,  102 
Ala.  458;  Iron  Age  Pub.  Co.  v.  Crudup,  S5 
Ala.  519. 


California.  —  Frolich  v.  McKiernan,  84  Cal. 
177;  VanVactor  v.  Walkup,  46  Cal.  124;  Brad- 
ley v.  Gardner,  10  Cal.  372. 

Connecticut.  —  Donaghue  v.  Gaffy,  53  Conn. 
43;  Graves  v.  Waller,  19  Conn.  go. 

Hawaii. — Provisional  Government  71.  Smith, 

9  Hawaii  257. 

Idaho.  —  Douglas  v.  Douglas,  (Idaho  1895) 
38  Pac.  Rep.  934. 

Illinois.  —  Winchell  v.  Stiong.  17  III.  597; 
McKee  v.  Ingalls.  5  111.  30;  Foval  v.  Hallett, 

10  111.  App.  265. 

Indiana.  —  Walford  v.  Herald  Printing,  etc., 
Co.,  133  Ind.  372. 

Iowa.  —  Mosr.at  v.  Snyder,  105  Iowa  500; 
Kidd  v.  Ward,  91  Iowa  371;  Pierson  v.  Steortz, 
1  Morr.  (Iowa)  136. 

Kentucky.  —  Morehead  v.  Jones,  2  B.  Mon. 
(Ky.)  210,  36  Am.  Dec.  600;  Trabue  v.  Mays, 

3  Dana  (Ky.)  138,  28  Am.  Dec.  61. 
Louisiana. — Simons  v.  Lewis.  51  La.  Ann. 

327;  Hawkins  v.  New  Orleans  Printing,  etc., 
Co.,  29  La.  Ann.  134. 

Maine.  —  Thompson  v.  Lewiston  Daily  Sun 
Pub.  Co.,  91  Me.  203;  Bearce  v.  Bass,  88  Me. 
521,  51  Am.  St.  Rep.  446;  Wing  v.  Wing,  66 
Me.  62,  22  Am.  Rep.  548.  See  also  Powers  v. 
Cary,  64  Me.  9. 

Maryland. — Avirett  v.  State,  76  Md.  510; 
Fawsett  v.  Clark,  48  Md.  494,  30  Am.  Rep.  481. 

Massachusetts.  —  Lovejoy  v.  Whitcomb,  174 
Mass.  586;  Hanson  v.  Globe  Newspaper  Co., 
159  Mass.  293;  Clarke  v.  Zettick,  153  Mass. 
1;  Thomas  v.  Blasdale,  147  Mass.  438;  Fitz- 
gerald v.  Robinson,  112  Mass.  371;  Worthing- 
ton  v.  Houghton,  109  Mass.  481;  Brettun  v. 
Anthony,  103  Mass.  37;  Chenery  v.  Goodrich, 
98  Mass.  224;  Stone  v.  Clark,  21  Pick.  (Mass.) 
51;  Com.  v.  Kneeland,  20  Pick.  (Mass.)  206, 
which  was  a  criminal  prosecution  for  libel 
and  blasphemy;  Carter  v.  Andrews,  16  Pick. 
(Mass.)  1;  Wonson  v.  Sayward,  13  Pick. 
(Mass)  402,  23  Am.  Dec.  691;  Goodrich  v. 
Davis,  11  Met.  (Mass.)  473;  Shattuck  v.  Allen, 

4  Gray  (Mass.)  540. 

Michigan.  —  Randall  v.  Evening  News 
Assoc.,  101  Mich,  561;  Hay  v.  Reid.  85  Mich. 
296;  Bourreseau  v.  Detroit  Evening  Journal 
Co.,  63  Mich.  425,  6  Am.  St.  Rep.  320;  O'Con- 
nor v.  Sill,  60  Mich.  175. 

Minnesota.  —  Landon  v.  Watkins,  61  Minn. 
137;  Pratt  v.  Pioneer  Press  Co.,  30  Minn.  41. 

Mississippi.  —  Rodgers  v.  Kline,  56  Miss.  808, 
31  Am.  Rep.  389;  Cock  v.  Weatherby,  5  Smed. 
&  M.  (Miss.)  333. 

Missouri.  — St.  James  Military  Academy  v. 
Gaiser,  125  Mo.  517,  46  Am.  Si.  Rep.  502. 

New  Hampshire.  —  Harris  v.  Burley,  8  N. 
H.  256. 

New  Jersey.  —  Benton  v.  State,  59  N.  J.  L. 
551;  Trenton  Mut.  L.,  etc.,  Ins.  Co.  v.  Perrine, 
23  N.  J.  L.  402,  57  Am.  Dec.  400. 

New  York.  —  Kingsbury  v.  Bradstreet  Co., 
116  N.  Y.  211;  More  v.  Bennett,  48  N.  Y.  472; 
Stafford  v.  Morning  Journal  Assoc.,  68  Hun 
(N.  Y.)  467,  142  N.  Y.  598;  Salisbury  v. 
Union,  etc.,  Co.,  45  Hun  (N.  Y.)  120;  Vaus  v. 
Middlebrook,  (N.  Y.  City  Ct.  Gen.  T.)  3  N. 
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Significance  of  Title  or  Headlines  of  Article.  —  The  title  or  heading  of  an  article  is 
a  part  thereof  and  must  be  considered  in  determining  whether  or  not  the 
publication  is  libelous;  and  it  has  been  frequently  held  in  actions  based  on 
publications  in  newspapers  that  the  sting  of  the  libel  was  contained  in  the 
headlines.1 


Y.  St.  Rep.  277;  Culver  v.  Van  Anden,  (Supm. 
Ct.  Spec.  T.)  4  Abb.  Pr.  (N.  Y.)  375;  Manner 
v.  Simpson,  13  Daly  (N.  Y.)  156;  Williams  v. 
Godkin,  5  Daly  (N.  Y.)  499;  Dakon  v.  Gill,  25 
Hun  (N.  Y.)  120;  Moffatt  v.  Cauldwell,  3  Hun 
(N.  Y.)  26,  5  Thomp.  &  C.  (N.  Y.)  256;  Gilman 
v.  Lowell,  3  Wend.  (N,  Y.)  573,  24  Am.  Dec. 
96;  M'Kinley  v.  Rob,  20  Johns.  (N.  Y.)  351; 
Dexter  v.  Taber,  12  Johns.  (N.  Y.)  239. 

North  Carolina.  —  Simmons  v.  Morse,  6 
Jones  L.  (51  N.  Car.)  6. 

Ohio.  —  Brown  v.  Myers,  40  Ohio  St.  99. 

Pennsylvania.  —  Hiyes  v.  Press  Co.,  127  Pa. 
St.  642,  14  Am.  St.  Rep.  874;  Dottarer  v. 
Bushey,  16  Pa.  St.  204;  Struthers  v.  Peacock, 
11  Phila.  (Pa.)  287,  33  Leg  Int.  (Pa.)  462. 

Rhode  Island.  —  Ames  v.  Hazard,  8  R.  I.  143. 

South  Carolina.  —  Morgan  v.  Livingston,  2 
Rich.  L.  (S.  Car.)  573- 

Texas.  —  Belo  v.  Smith,  gi  Tex.  221;  Co- 
tulla  v.  Kerr,  74  Tex.  89,  15  Am.  St.  Rep. 
819. 

Vermont.  —  Norton  v.  Livingston,  64  Vt.  473; 
Posnett  v.  Marble,  62  Vi.  481,  22  Am.  St.  Rep. 
126;  Wilcox  v.  Moon,  61  Vt.  484;  Cass  v. 
Anderson,  33  Vt.  182. 

Virginia.  —  Chaffin  v.  Lynch,  83  Va.  106; 
Hansbrough  v.  Stinnett,  25  Gratt.  (Va.)  495. 

Washington.  —  Stewart  v.  Major,  17  Wash. 
238.  Urban  v.  Helmick,  15  Wash.  155. 

Wisconsin.  —  Robertson  v.  Edelstein,  104 
Wis,  440;  Adamson  v.  Raymer,  94  Wis.  243; 
Smith  v.  Utley,  92  Wis.  133;  Bradley  v. 
Cramer,  59  Wis.  309,  48  Am.  Rep.  511;  Evis- 
ton  v.  Cramer,  47  Wis.  659;  Wilson  v.  Noonan, 
23  Wis.  105. 

Wyoming. — In  re  McDonald,  4  Wyo.  150, 
which  was  a  criminal  prosecution  for  libel. 

In  Criminal  Prosecutions  the  Same  Rule  Applies. 
—  Avirett  v.  State,  76  Md.  510. 

The  General  Tone  of  the  Writing  is  to  be  con- 
sidered. People  v.  Seaman,  (Supm.  Ct.  Gen. 
T.)  6  N.  Y.  St.  Rep.  765;  see  also  McKennon 
v.  Greer.  2  Watts  (Pa.)  352. 

Where  a  Writing  Is  Censorious  and  Fault  Find- 
ing this  circumstance  is  to  be  considered,  and 
may  aid  the  court  in  determining  that  the 
wtiting  is  aciionable.  More  v.  Bennett,  48  N. 
Y.  472. 

The  Word  "  Confidential "  Marked  upon  a  Writ- 
ing which  is  alleged  to  be  libelous  gives  char- 
acter and  point  to  the  communication,  and 
manifests  a  consciousness  on  the  part  of  the 
writer  that  the  fact  communicated  is  one  which 
the  person  written  about  would  not  wish  to 
have  generally  known,  and  it  has  been  de- 
clared that  it  is  difficult  to  imagine  that  a  com- 
munication should  be  so  marked  when  the 
words  of  the  communication  ate  used  in  a 
purely  harmless  sense.  Lewis  v.  Chapman, 
16  N.  Y.  369. 

Apparent  Object  of  Writer.  — ■  The  construction 
which  it  behooves  a  court  of  justice  to  put  on 
a  publication  which  is  alleged  to  be  libelous 
is  to  be  derived  as  well  from  the  expression 
used,  as  from  the  whole  scope  and  apparent 


object  of  the  writer.  Per  Sherwood,  P.  J.,  in 
McGinnis  v.  Knapp,  109  Mo.  131. 

Plaintiff  Not  Permitted  to  Select  Portions  of 
Writing.  —  Morehead  v.  Jones,  2  B.  Mon.  (Ky.) 
210,  36  Am.  Dec.  600. 

The  defendant  is  entitled  to  show  by  the 
whole  context  that  the  words  alleged  to  be 
libelous  were  not  in  fact  used  in  an  actionable 
sense.  Culver  v.  Van  Anden,  (Supm.  Ct. 
Spec.  T.)  4  Abb.  Pr.  (N.  Y.)  37;;. 

Time  Intervening  Between  Portions  of  Con- 
versation. —  Where  substantially  the  same 
auditors  are  present,  and  the  subject-matter  in 
the  discussion  of  which  the  charge  is  made  is 
still  under  consideration  or  dispute,  the  whcle 
must  be  considered  as  the  same  conversation, 
and  an  explanation  made  in  any  part  of  it  is 
so  connected  with  the  charge  as  to  be  admissi- 
ble, although  a  very  considerable  time  and 
much  conveisaiion  may  intervene  between  the 
charge  and  explanation.  Winchell  v.  Strong, 
17  111.  597. 

Materiality  of  Punctuation.  —  Byrnes  v. 
Mathews,  (Buffalo  Super.  Ct.  Gen.  T.)  12  N.  Y. 
St.  Rep.  74,  which  case  illustrates  the  im- 
portance of  a  dash.  The  words  were  that 
"  the  respected  gentlemen  of  the  board  of 
health  wanted  something  done  in  the  line  of 
spring  and  sneaking,  meaner  and  dirtier  than 
they  had  the  face  to  ask  the  police  department 
to  do  —  and  so  they  went  to  Col.  Byrne." 
Hatch,  J.,  declared-  that  the  dash  in  this 
sentence  brought  to  the  plaintiff  "  a  personifi- 
cation, intensified,  of  all  the  meanness  which 
the  previous  language  expressed." 

Charge  of  Killing  —  Language  Showing  that 
Felonious  Killing  Was  Intended.  —  In  Banfield  v. 
Lincoln,  Freem.  K.  B.  278,  the  words  were: 
"  He  killed  a  man  aboard  a  ship,  and  if  he 
had  not  given  money  to  have  taken  himself  off, 
he  had  suffered  for  it;"  and  it  was  held  that 
although,  pursuant  to  the  old  doctrine  that 
words  are  to  be  construed  in  mitiori  sensu, 
the  charge  of  killing  of  itself  was  not  action- 
able, yet  the  words,  "  if  he  had  not  given 
money  he  had  suffered,"  showed  that  the  de- 
fendant intended  a  felonious  killing,  and  that 
therefore  the  words  were  actionable. 

1.  Consideration  of  Headlines  and  Title  —  Eng- 
land.—  Harvey  v.  French,  2  Tyrw.  585,  I 
Cromp.  &  M.  ii,  2  Moo.  &  S.  591,  28  E.  C.  L. 
295- 

Louisiana.  —  Meteye  v.  Times-Democrat 
Pub.  Co.,  47  La.  Ann.  824. 

Michigan.  —  Atkinson  v.  Detroit  Free  Press 
Co. ,46  Mich  34]  ;  Bourreseau  v.  Detroit  Even- 
ing Journal  Co.,  63  Mich.  425,  6  Am.  St.  Rep. 
320;  McAllister  v.  Detroit  Free  Press  Co.,  76 
Mich.  338,  15  Am.  St.  Rep.  337. 

Minnesota.  —  Pratt  v.  Pioneer  Press  Co.,  30 
Minn.  41;  Petsch  v.  Dispatch  Printing  Co.,  40 
Minn.  291;  Landon  v.  Watkins,  61  Minn.  137. 

Missouri.  —  McGinnis  v.  Knapp,  109  Mo. 
131- 

New  Jersey.  —  Benton  v.  Slate,  59  N.  J.  L. 
551- 
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The  Column  of  a  Newspaper  in  Which  the  Matter  Appears  is  sometimes  material  in  aid- 
ing the  court  and  jury  to  determine  whether  or  not  the  writing  is  libelous,  and 
may  be  given  in  evidence.1 

Surrounding  Circumstances  and  Subject-Matter  to  Which  Words  Relate.  —  It  is  important 
to  the  proper  understanding  of  the  meaning  of  the  words,  whether  written  or 
oral,  and  of  the  motives  and  purpose  of  the  same,  that  it  should  be  shown  to 
the  court  and  jury  what  was  the  subject-matter  to  which  the  words  referred, 
and  it  often  happens  on  the  one  hand  that  words  which  are  not  actionable  in 
themselves  are  rendered  slanderous  by  the  subject-matter  to  which  they  have 
relation,  and  on  the  other  hand  that  words  which,  unexplained  by  extraneous 
circumstances,  would  be  actionable,  prove  to  be  harmless  when  so  explained* 


New  York.  —  Edsall  v.  Brooks,  (N.  Y. 
Saper.  Cl.  Gen.  T  )  17  Abb.  Pr.  (N.  Y.)  221; 
Salisbury  v.  Union,  etc.,  Co.,  45  II Lin  (N.  Y.) 
120:  Sianley  v.  Webb,  4  Sandf.  (N.  Y.)  21; 
Croswell  v.  Weed,  25  Wend.  (N.  Y.)  621. 

Pennsylvania.  —  Hayes  v.  Press  Co.,  127  Pa. 
St.  642,  14  Am.  St.  Rep.  874. 

Heading  Alone  May  Be  Libelous.  —  The  mere 
head  of  an  article  may  be  libelous,  though 
such  article  be  the  privileged  report  of  legal 
proceedings.  Clement  v.  Lewis,  7  Moo.  C.  PI. 
200,  wherein  the  heading  was  "  Shameful  Con- 
duct of  an  Attorney." 

1,  Consideration  of  Position  of  Article  in  News- 
paper.—  Zier  v.  Hofflin,  33  Minn.  66,  53  Am. 
Rep.  9;  Stafford  v.  Morning  Journal  Assoc., 
68  H  un  (N.  Y.)  467,  in  which  latter  case  an 
advertisement  was  inserted  in  a  newspaper 
which  purported  to  be  an  advertisement  in- 
serted by  the  plaintiff  as  an  astrologer  who 
revealed  love  secrets,  etc.  It  was  held  that  it 
was  proper  to  admit  in  evidence  the  column 
of  the  defendant's  newspaper  headed  "  As- 
trology," in  which  column  the  advertisement 
was  published. 

Words  "  Found  in  Bad  Company."  —  Words  are 
to  be  construed  in  the  light  of  their  surround- 
ings, and,  although  harmless  upon  their  face, 
if  found  in  bad  company  may,  from  that  cir- 
cumstance, be  determined  to  have  an  injuri- 
ous meaning.  Kingsbury  v.  Bradstreet  Co., 
116  N.  Y.  211. 

2.  Consideration  of  Surrounding  Circumstances 
and  Subject  Matter  —  United  States.  —  Erber  v. 
Dun,  4  McCrary  (U.  S.)  160. 

Colorado.  —  Downing  v.  Brown,  3  Colo. 
571. 

Connecticut.  —  Walker  v.  Hawley,  56  Conn. 
559- 

Georgia.  —  Giddens  v.  Mirk,  4  Ga.  364. 

Hawaii. —  Provisional  Government  v.  Smith, 
9  Hawaii  257. 

Illinois.  —  Young  v.  Gilbert,  93  111.  595; 
Heller  v.  Howard,  11  III.  App.  554;  Gault  v. 
Babbitt,  1  111.  App.  130. 

Indiana.  —  Divens  v.  Meredith,  147  Ind.  693; 
Seller  v.  Jenkins,  97  Ind.  430;  Pollock  v. 
Hastings,  88  Ind.  248;  Hotchkiss  v.  Olmstead, 
37  Ind.  74;  Alcorn  v.  Bass,  17  Ind.  App.  500; 
Oram  v.  Franklin,  5  Blackf.  (Ind.)  42;  Becket 
v.  Sterrett,  4  Blackf.  (Ind.)  499. 

Iowa. — Stewart  v.  Pierce,  93  Iowa  136; 
Irlbeck  v.  Bierle,  84  Iowa  47;  Hess  v.  Fockler, 
25  Iowa  g;  De  Moss  v.  Haycock,  15  Iowa  149; 
McClintock  v.  Crick,  4  Iowa  453;  Pierson  v. 
Steortz,  1  Morr.  (Iowa)  136.  See  also  Barton 
v.  Holmes,  16  Iowa  252. 

Maine.  — Thompson  v.  Lewiston  Daily  Sun 


Pub.  Co.,  91  Me.  203;  Haynes  v.  Haynes,  29 
Me.  247. 

Massachusetts.  —  Lovejoy  v.  Whitcomb,  174 
Mass.  586;  Hanson  v.  Globe  Newspaper  Co., 
159  Mass.  293;  Clarke  v.  Zetlick,  153  Mass.  1; 
Riddell  v.  Thayer,  127  Mass.  487;  Chace  v. 
Sherman,  119  Mass.  387;  Goodrich  v.  Hooper, 
97  Mass.  1,  93  Am.  Dec.  49;  Com.  v.  Kneeland, 
20  Pick.  (Mass.)  206,  which  was  a  criminal 
prosecution  for  libel  and  blasphemy;  Wonson 
v.  Say  ward,  13  Pick.  (Mass.)  402,  23  Am.  Dec. 
691;  Dunnell  v.  Fiske,  n  Met.  (Mass.)  551. 

Michigan.  —  Simons  v.  Burnham,  102  Mich. 
189;  O'Connor  v.  Sill,  60  Mich.  175;  Tryon  v. 
Evening  News  Assoc.,  39  Mich.  636;  Cresinger 
v.  Reed,  25  Mich.  450. 

Minnesota.  —  Zier  v.  Hofflin,  33  Minn.  66,  53 
Am.  Rep.  9;  Woodling  v.  Knickerbocker,  31 
Minn.  268;  Stroebel  v.  Whitney,  31  Minn.  384. 

Mississippi.  —  Rodgers  v.  Kline,  56  Miss. 
808,  31  Am.  Rep.  389;  Jarnigan  v.  Fleming,  43 
Miss.  710,  5  Am.  Rep.  514. 

Missouri.  —  McGinnis  v.  Knapp,  109  Mo. 
131;  Bridgman  v.  Armer,  57  Mo.  App.  528; 
Wagner  v.  Saline  County  Progress  Printing 
Co.,  45  Mo.  App.  6. 

New  Hampshire.  —  Harris  v.  Bnrley,  8  N. 
H.  256. 

New  York.  —  Kingsbury  v.  Bradstreet  Co., 
116  N.  Y.  211;  Eisile  v.  Walther  (N.  Y.  City 
Ct.  Gen.  T.)  24  N.  Y.  St.  Rep.  122;  Mason  v. 
Stratton,  (Supm.  Ct.  Gen.  T.)  17  N.  Y.  St.  Rep. 
302;  Havemeyer  v.  Fuller,  (N.  Y.  Super.  Cr. 
Tr.  T.)  60  How.  Pr.  (N.  Y.)  316;  Dorland  v.  Pat- 
terson, 23  Wend.  (N.  Y.)  422;  Van  Rensselaer 
v.  Dole,  1  Johns.  Cas.  (N.  Y.)  279;  Dalton  v. 
Gill,  25  Hun  (N.  Y.)  120. 

North  Carolina.  —  Reeves  v.  Bowden,  97  N. 
Car.  29;  McBrayer  v.  Hill,  4  Ired.  L.  (26  N. 
Car.)  136;  Simmons  v.  Morse,  6  Jones  L.  (51 
N.  Car.)  6. 

Ohio.  —  Brown  v.  Myers,  40  Ohio  St.  99; 
Waggoner  v.  Richmond,  Wright  (Ohio)  173. 

Pennsylvania.  —  Mclntyre  v.  Weinert.  195 
Pa.  St.  52,  Davis  v.  Carey,  141  Pa.  St.  314; 
Bricker  v.  Potts,  12  Pa.  St.  200-  Struthers  v. 
Peacock,  11  Phila.  (Pa.)  287,  33  Leg.  Int.  (Pa.) 
462;  Todd  v.  Rough,  10  S.  &  R.  (Pa.)  18;  Mc- 
Kennon  v.  Greer,  2  Watts  (Pa.)  352;  Thomp- 
son v.  Lusk,  2  Watts  (Pa  )  17,  26  Am.  Dec.  91. 

South  Carolina.  —  Jones  v.  Rivers.  3  Brev. 
(S.  Car.)  95;  Davis  v.  Johnston,  2  Bailey  L. 
(S.  Car.)  579. 

Tennessee.  —  Fry  v.  McCord,  95  Tenn.  678; 
Watson  v.  Nicholas,  6  Humph.  (Tenn.)  174; 
Tompkins  v.  Wisener,  1  Sneed  (Tenn.)  458. 

Vermont.  —  Knapp  v.  Fuller,  55  Vt.  3H.45 
Am.  Rep.  618;  Smith  v.  Miles,  15  Vt.  245. 
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(2)  Words  Ex  Vi  Termini  Harmless,  Actionable  as  Used.  —  Words  not 
actionable  in.  themselves  may  be  actionable  by  reason  of  their  allusion  to  some 
extrinsic  facts  or  in  consequence  of  being  used  and  understood  in  a  particular 
sense  different  from  their  natural  meaning;  and  when  such  is  the  case  it  is  as 
necessary  to  allege  and  prove  the  extrinsic  facts  or  the  particular  and  offensive 
sense  in  which  the  words  were  used  as  it  is  to  establish  the  words  themselves.1 

(3)  Qualifying  and  Mitigating  Circumstances  Accompanying  Words  —  False 
Characterisation  of  Innocent  Acts  —  In  General.  —Although  words  are  spoken 
which  charge  the  commission  of  a  crime,  yet  where  they  are  accompanied  by 
other  words  explaining  the  real  character  of  the  acts  which  the  plaintiff  is 
charged  to  have  committed,  and  showing  that  in  fact  no  crime  was  committed, 
or  where  the  defendant  in  terms  charges  the  plaintiff  with  having  committed 
a  crime,  but  under  the  circumstances,  such  circumstances  being  known  to  the 
hearers,  in  fact  no  crime  is  charged,  and  the  words  are  not  understood  as 
charging  a  crime,  the  words  are  not  actionable;  and  where  words  actionable 
in  themselves  are  deprived  of  that  character  because  of  the  matter  of  which 
the  defendant  is  speaking,  it  is  not  necessary  that  an  explanation  should  be 
made  by  the  defendant  at  the  time  of  speaking  the  words  if  all  the  hearers  are 
in  possession  of  the  facts  alluded  to  when  the  words  are  spoken.2 


Virginia.  —  Corr  v.  Lewis,  94  Va.  24;  Chaffin 
v.  Lynch,  83  Va.  106;  Hansbrough  v.  Stinnett, 
25  Gratt.  (Va.)  495. 

Washington.  —  Haynes  v.  Spokane  Chronicle 
Pub.  Co.,  11  Wash.  503. 

Wisconsin.  —  Smith  v.  Utley,  92  Wis.  133; 
Karger  v.  Rich,  81  Wis.  177;  Cochran  v. 
Melendy,  59  Wis.  207.  See  also  Weil  v. 
Schmidt,  28  Wis.  137. 

Consideration  of  Speaker's  Heat  and  Passion.  — 
McKee  v.  Ingalls,  5  111.  30. 

Gestures  and  Tone  of  Voice  —  Manner  in  Which 
Words  Were  Pronounced.  —  Evans  v.  Tibbins,  2 
Grant  Cas.  (Pa)  451;  Johnson  v.  Hedge,  6  U. 
C.  Q.  B.  337.  See  also  Woolnoth  v.  Meadows, 
5  East  463. 

Instruction  to  Jury  to  Consider  Surrounding 
Circumstances.  —  An  instruction  that  "  the  jury 
may  take  into  account  theaccompanying  words 
and  the  surrounding  facts  "  is  proper,  and  is 
not  to  be  understood  as  referring  to  those  un- 
expressed but  understood  circumstances  which 
give  character  to  the  language  used,  but  simply 
to  those  facts  and  circumstances  which  attend 
the  uttering,  such  as  time,  place,  and  words 
used.    Riddell  v.  Thayer,  127  Mass.  487. 

Any  Word,  Ambiguous  Itself,  May  Be  Rendered 
Certain  and  Definite  by  either  the  circumstances 
under  which,  or  the  other  words  in  connection 
with  which,  it  is  used.  Robertson  v.  Edel- 
stein,  104  Wis.  440,  which  was  an  action  of 
slander. 

.  1.  Words  Ex  Vi  Termini  Harmless,  Actionable 
as  Used  —  Indiana.  —  Hays  v.  Mitchell,  7 
Blackf.  (Ind.)  117. 

Massachusetts.  —  Brettun  v.  Anthony,  103 
Mass.  37. 

Missouri.  —  Bridgman  v.  Armer,  57  Mo. 
App.  528. 

New  Hampshire.  —  Harris  v.  Burley,  8  N. 
H.  256. 

North  Carolina.  —  Reeves  v.  Bowden,  97  N. 
Car.  29;  Idol  v.  Jones,  2  Dev.  L.  (13  N.  Car.) 
162. 

Pennsylvania.  —  Todd  v.  Rough,  10  S.  &  R. 
(Pa.)  18. 

Virginia.  —  Hansbrough  v.  Stinnett,  25 
Gratt.  (Va.)  495. 


Wisconsin.  —  Karger  v.  Rich,  81  Wis.  177, 
which  was  an  action  of  slander,  the  charge  as 
explained  being  that  the  plaintiff  had  com- 
mitted embezzlement.  See  also  Frank  v. 
Dunning,  38  Wis.  270. 

2.  Words  Not  Actionable  Construed  with  Refer- 
ence to  Entire  Conversation  and  Surrounding  Cir- 
cumstances  —  England. —  Cristie  v.  Cowell, 
Peake  N.  P.  (ed.  1795)  4;  Baker  v.  Pierce,  C 
Mod.  23;  Smith  v.  Ward,  Cro.  Jac.  674. 

Canada.  —  Fellowes  v.  Hunter,  20  U.  C.  Q. 
B.  382;  Johnston  v.  McDonald,  2  U.  C.  Q.  B. 
209. 

Alabama.  —  Parmer  v.  Anderson,  33  Ala.  78; 
Kirksey  v.  Fike,  29  Ala.  206;  Robinson  v. 
Drummond,  24  Ala.  174;  Wright  v.  Lindsay, 
20  Ala.  428;  Williams  v.  Cawley,  18  Ala.  206. 

Connecticut.  —  Williams  v.  Miner,  18  Conn. 
473. 

Idaho.  —  Douglas  v.  Douglas,  (Idaho  1895) 
38  Pac.  Rep  934. 

Illinois.  —  Zuckerman  v.  Sonnenschein,  62 
111.  115;  Cummerford  v.  McAvoy,  15  111.  3"; 
Ayers  v.  Grider,  15  111.  37;  Welker  v.  Butler, 
15  111.  App.  209;  Young  v.  Richardson,  4  111. 
App.  364.  See  also  Sanford  v.  Gaddis,  15  111. 
228. 

Indiana.  —  Walford  v.  Herald  Printing,  etc., 
Co.,  133  Ind.  372;  Berry  v.  Massey,  104  Ind. 
486;  Pollocks.  Hastings,  88  Ind.  248;  Hotch- 
kiss  v.  Olmstead,  37  Ind.  74;  Carmichael  v. 
Shiel,  21  Ind.  66;  Ausman  v.  Veal,  10  Ind. 
355,  71  Am.  Dec.  331;  Abrams  v.  Smith,  8 
Blackf.  (Ind.)  95. 

jowa-  _  Kidd  v.  Ward,  91  Iowa  371;  O'Don- 
nell  v.  Hastings,  68  Iowa  271;  Bays  v.  Hunt, 
60  Iowa  251;  Myers  v.  Dresden,  40  Iowa  660. 

Kentucky.  —  Gill  v.  Bright,  6  T.  B.  Mon. 
(Ky.)  130;  Hawn  v.  Smilh,  4  B.  Mon.  (Ky.) 
385;  Brite  v.  Gill,  2  T.  B.  Mon.  (Ky.)  65,  15 
Am.  Dec.  122.  See  also  Trabue  v.  Mays,  3 
Dana  (Ky.)  138,  28  Am.  Dec.  61. 

Louisiana.  —  See  Simons  v.  Lewis.  51  La. 
Ann.  327;  Hawkins  v.  New  Orleans  Printing, 
etc.,  Co.,  29  La.  Ann.  134. 

Maine.  —  Wing  v.  Wing,  66  Me.  62,  22  Am. 
Rep.  548.  See  also  Haynes  v.  Haynes,  29  Me. 
247. 
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LIBEL  AND  SLANDER.     Actionable  Quality  of  Words. 


Whero  Explanatory  Words  Accompanying  Slanderous  Words  Are  Not  Explicit.  —  To  justify 

the  application  of  the  principle  that  words  which  on  their  face  are  actionable 
are  harmless  when  they  are  qualified  by  other  words,  the  explanation  must 
not  only  accompany  the  words,  but  should  be  sufficiently  explicit  to  enable 
those  who  hear  the  same,  and  who  are  presumed  to  acquire  all  their  knowl- 
edge of  the  transaction  from  what  is  said  at  the  time,  reasonably  to  under- 
stand to  what  the  words  uttered  refer,  and  that  the  crime  which  the  words, 
standing  alone  and  taken  in  their  natural  and  ordinary  meaning,  would  impute, 
was  not  intended  to  be  charged.' 


Maryland.  —  Fawsett  v.  Clark,  48  Md.  494, 
30  Am.  Rep.  481. 

Massachusetts.  —  Dunnell  v.  Fiske.  11  Met. 
(Mass.)  551.  See  also  Stone  v.  Clark,  21  Pick. 
(Miss.)  51. 

Michigan.  —  Randall  v.  Evening  News 
Assoc.,  101  Mich.  561. 

Minnesota.  —  McCarty  v.  Barrett,  12  Minn. 
494- 

Mississippi.  —  Cock  v.  Weatherby,  5  Smed. 
&  M.  (Miss.)  333. 

Missouri. — Trimble  v.  Foster,  87  Mo.  49, 
56  Am.  Rep.  440;  Hall  v.  Adkins,  59  Mo.  144; 
Biidgman  v.  Armer,  57  Mo.  App.  528. 

New  Hampshire.  —  Edgerley  v.  Swain,  32  N. 
H.  478;  Norton  v.  Ladd,  5  N.  H.  203,  20  Am. 
Dec.  573. 

New  Jersey.  —  Ogden  v.  Riley,  14  N.  }.  L. 
186,  25  Am.  Dec.  513. 

Ne7v  York.  —  Hayes  v.  Ball,  72  N.  Y.  418; 
Eisile  v.  Walther,  (N.  Y.  City  Ct.  Gen.  T.)  24 
N.  Y.  St.  Rep.  122;  Bannon  v.  Cleary,  (Supm. 
Ci.  Gen.  T.)  6  N.  Y.  St.  Rep.  36;  Dexter 
T  iber,  12  Johns.  (N.  Y.)  239;  Van  Rensselaer 
v.  Dole,  1  Johns.  Cas.  (N.  Y.)  279;  Roberts 
-'.  Champlin,  14  Wend.  (N.  Y.)  120;  Quinn  v. 
O'Gara,  2  E.  D.  Smith  (N.  Y.)  388;  Green 
v.  Long,  2  Cai.  (N.  Y.)  91.  See  also  Phillips 
v.  Barber,  7  Wend.  (N.  Y.)  439. 

North  Carolina.  —  Barnes  v.  Crawford,  115 
N.  Car.  76;  Idol  v.  Jones,  2  Dev.  L.  (13  N. 
Car.)  162;  Boling  v.  Luther,  Term  (4  N.  Car.) 
202.  See  also  Dudley  v.  Robinson,  2  Ired.  L. 
(24  N.  Car.)  141. 

Ohio.  —  Brown  v.  Myers,  40  Ohio  St.  99; 
Waggoner  v.  Richmond,  Wright  (Ohio)  173. 

Pennsylvania. — Stitzell  v.  Reynolds.  67  Pa. 
St.  54,  5  Am.  Rep.  396;  Colbert  v.  Caldwell, 
3  Grant  Cas.  (Pa.)  181. 

South'  Carolina.  —  Power  v.  Miller,  2  McCord 
L.  (S.  Car.)  220;  Pegram  v.  Styron,  1  Bailey 
L.  (S.  Car.)  595. 

Tennessee.  —  McAnally  v.  Williams,  3  Sneed 
(Tenn.)  26. 

Vermont.  —  Rea  v.  Harrington,  58  Vt.  181, 
56  Am.  Rep.  561;  Smith  v.  Miles,  15  Yt.  245. 
See  also  Darling  v.  Clement,  69  Vt.  292; 
Sabin  v.  Angell,  46  Vt.  740. 

Wisconsin.  —  Delaney  v.  Kaetel,  81  Wis.  353; 
Stern  v.  Katz.  38  Wis.  136;  Filber  v.  Dauter- 
mann,  28  Wis.  134.  See  also  Cramer  v. 
Noonan,  4  Wis.  231,  which  was  an  action  of 
libel,  based  on  a  charge   that  the  plaintiff 

forged  "  in  that  he  had  falsely  put  certain 
statements  into  the  mouths  of  others.  It  was 
held  that  this  was  not  a  charge  of  forgery. 

A  Familiar  Illustration  of  this  rule  is  that  it 
is  not  actionable  to  say  of  one,  "  You  are  a 
murderer,  for  you  killed  my  dog."  Williams 
v.  Cawley,  18  Ala.  206. 


In  Van  Rensselaer  -'.  Dole,  1  Johns.  Cas.  (N. 
YO279,  which  case  has  often  been  cited  as  illus- 
trating this  rule,  the  words  were  that  the  plain- 
tiff and  his  party  were  "  a  sei  of  blackhearted 
highwaymen,  robbers,  and  murderers."  It 
being  proved  that  the  words  were  spoken  in 
reference  to  a  transaction  on  the  preceding 
day  which  could  not  amount  to  the  charge  that 
the  words,  standing  alone,  would  imply,  it 
was  held  that  the  words  were  not  actionable. 
See  also  Downing  v.  Brown,  3  Colo.  571. 

Charge  of  Public  Prostitution  —  Instancing 
Single  Act  of  Incontinence. —  In  Douglas  v. 
Douglas,  (Idaho  1895)  38  Pac.  Rep.  934,  the 
words  were  as  follows:  "  Mrs.  Douglas  is  a 
public  prostitute.  She  slept  with  my  brother 
before  she  married  him."  It  was  held  that  it 
was  palpable  that  the  defendant  did  not  charge 
that  the  plaintiff  was  a  public  prostitute,  but 
merely  that  she  had  been  guilty  of  incon- 
tinence. 

"You  Did  Rob  the  Town  of  St.  Cloud."  — In 

McCarty  v.  Barrett,  12  Minn.  494,  it  was  held 
that  these  words  spoken  of  the  plaintiff  were 
not  actionable  as  charging  the  crime  of  rob- 
bery, because  robbery  cannot  be  committed 
against  a  town;  and  that  it  was  a  question  for 
the  jury  whether  or  not  the  words  were  sus- 
ceptible of  the  meaning  that  the  plaintiff  had 
committed  some  other  crime  against  the  town. 

Presumption  that  Words  Were  Understood  to 
Charge  Offense.  —  In  the  absence  of  any  show- 
ing to  the  contrary  the  presumption  is  that  the 
words  which  in  and  of  themselves  impute  and 
charge  a  criminal  offense  were  understood  to 
charge  such  offense.  Myers  v.  Dresden,  40 
Iowa  6G0,  which  was  an  action  of  slander. 

1.  Where  Explanatory  Words  Accompanying 
Slanderous  Words  Are  Not  Explicit.  —  Van  Akin 
v.  Caler,  48  Barb.  (N.  Y.)  58.  See  also  Hayes 
v.  Ball,  72  N.  Y.  41S. 

Innocent  Use  of  Words  May  Appear  from  Plain- 
tiff's Case. —  It  is  not  always  necessary  that 
the  defendant  should  offer  evidence  in  his  own 
behalf  in  explanation  of  the  words  he  used, 
but  if  from  the  plaintiff's  own  showing  it  ap« 
pears  that  the  words  were  not  used  in  an  ac- 
tionable sense  he  will  be  nonsuited.  Bridgman 
v.  Armer,  57  Mo.  App.  528.  See  also  2  Greenl. 
on  Evidence,  §  423,  and  Haynes  v.  Haynes, 
29  Me.  251. 

Distinction  Between  Saying  "  You  Are  a  Thief 
and...."  and  "  You  Are  a  Thief,  for...." —  Formerly 

a  distinction  was  made  between  saying,  "  You 
are  a  thief,  you  have  stolen,"  or,  "  and  have 
stolen  my  trees,"  and  saying,  "  You  are  a 
thief,  for  you  have  stolen,"  etc.  But  later 
opinions  make  no  difference,  if  the  words  were 
spoken  at  the  same  time.  Per  Hornblower, 
J.,  in  Ogden  v.  Riley,  14  N.  J.  L.  186,  25  Am. 
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Words  Spoken  under  Circumstances  Not  Known  to  Hearers.  —  If  the  defendant's 
language,  in  its  ordinary  acceptation,  imputed  a  crime,  he  cannot  defend  him- 
self on  the  ground  that  he  referred  to  a  transaction  in  which  no  crime  was 
committed,  unless  he  shows  that  those  who  heard  the  charge  knew  also  the 
character  of  the  transaction,  as  what  the  law  regards  is  the  effect  of  the  words 
upon  the  minds  of  the  hearers.1 

g.  Words  Which  Do  Not  Charge  Crime  with  Precision  Required 
IN  Indictment  —  (i)  In  General. — To  render  words  actionable  it  is  not 
necessary  that  they  should  describe  the  offense  with  that  precision  with  which 
it  is  necessary  to  set  forth  an  offense  in  an  indictment,  and  it  is  well  settled 
that  if  the  words  used  to  express  the  charge  are  such,  in  the  sense  in  which 
the)'  would  naturally  be  understood,  as  to  convey  to  the  minds  of  those  to 
whom  they  are  addressed,  or  to  the  readers  of  the  words,  the  impression  that 
the  plaintiff  has  committed  a  crime,  the  words  are  actionable.  It  is  only  nec- 
essary that  the  words  should  of  themselves  or  by  reference  to  extraneous  cir- 
cumstances be  capable  of  the  offensive  meaning  attributed  to  them.8 

Particulars  of  Offense  Need  Not  Be  Charged.  —  Words  charging  another  with  the 
commission  of  a  crime  are  actionable  although  they  do  not  set  forth  the  par- 
ticulars of  the  offense;  e.g.,  words  making  a  general  charge  of  perjury  are 
actionable  without  any  colloquium.3 


Dec.  513.  See  also  Smith  v.  Ward,  Cro.  Jac. 
674. 

Question  for  Jury.  —  Where  the  charge  made 
concerning  the  captain  of  a  bark  is  that  the 
cargo  was  short,  and  that  he  was  guilty  of 
robbery,  and  it  is  obvious  that  the  word  "  rob  " 
could  not  have  its  technical  meaning,  it  should 
be  determined  by  the  jury  what  the  defendant 
did  mean  to  charge.  Clapp  v.  Devlin,  35  N. 
Y.  Super.  Ci.  170. 

1.  Words  Spoken  under  Circumstances  Not 
Known  to  Hearers.  —  Parmer  v.  Anderson,  33 
Ala.  78;  Tenney  v.  Clement,  10  N.  H.  52; 
Hiyes  v.  Ball,  72  N.  Y.  418;  Dalrymple  v. 
Lofton,  2  McMulI.  I..  (S.  Car.)  112;  Smith  v. 
Miles,  15  Vt.  245;  Deianey  v.  Kaetel,  81  Wis. 
353;  Bradlev  v.  Cramer,  59  Wis.  309,  48  Am. 
Rep.  511;  Campbell  v.  Campbell.  54  Wis.  90. 

2.  Precision  Required  in  Indictment  Unneces- 
sary — England.  —  Colman  v.  Godwin,  3  Dougl. 
90,  26  E.  C.  L.  43;  Beavor  v.  Hides,  2  Wils.  C. 
PI.  300. 

Canada.  —  Anonymous,  29  U.  C.  Q.  B.  456. 

Connecticut.  — Tuttle  v.  Bishop,  30  Conn.  80. 

Georgia. — Cooper  v.  Perry,  Dudley  (Ga  ) 
247;  Giddens  v.  Mirk,  4  Ga.  364. 

Illinois.  — Bihler  v.  Gockley,  18  111.  App. 
496;  Lafollett  v.  McCarthy,  18  111.  App.  87. 

Indiana.  — Crocker  v.  Hadley,  102  Ind.  416; 
Sell;r  v.  Jenkins,  97  Ind.  430;  Bain  v.  Myrick, 
88  Ind.  137;  Wilson  v.  McCrory,  86  Ind.  170; 
Downey  v.  Dillon,  52  Ind.  442;  Proctor  v. 
Owens,  18  Ind.  21,  81  Am.  Dec.  341;  Graeter 
v.  Hogan,  2  Ind.  App.  193;  Drummond  v. 
Leslie,  5  Blackf.  (Ind.)  453. 

Iowa.  —  Dailey  v.  Reynolds,  4  Greene  (Iowa) 
354- 

Maine.  —  Thompson  v.  Lewiston  Daily  Sun 
Pub.  Co.,  91  Me.  203. 

Maryland.  —  Blumhardt  v.  Rohr,  70  Md. 
328;  Garrett  v.  Dickerson,  19  Md.  418. 

Massachusetts.  —  Haynesz/.  Clinton  Printing 
Co.,  169  Mass,  512;  Chace  v.  Sherman,  119 
Mass.  387;  Buckley  v.  O'Niel,  113  Mass.  193, 
18  Am.  Rep.  466;  Fowle  v.  Robbins,  12  Mass. 
498. 


Michigan.  — Thibault  v.  Sessions,  101  Mich. 
279. 

Minnesota.  —  Richmond  v.  Post,  69  Minn. 
457;  Glalz  v.  Thein,  47  Minn.  278;  Stroebel  v. 
Whitney,  31  Minn.  384. 

Missouri.  —  Ferguson  v.  Evening  Chronicle 
Pub.  Co.,  72  Mo.  App.  462;  Wagner  v.  Saline 
County  Progress  Printing  Co.,  45  Mo.  App.  6. 

Nebraska.  —  World  Pub.  Co.  v.  Mullen,  43 
Neb.  126,  47  Am.  St.  Rep.  737. 

New  York.  —  Bergmann  v.  Jones,  94  N.  Y. 
51;  Snyder  v.  Andrews,  t  Barb.  (N.  Y.)  43; 
Gibbs  v.  Dewey,  5  Cow.  (N.  Y.)  503;  Miller  v. 
Miller,  8  Johns.  (N.  Y.)  74. 

Oregon.  —  Davis  v.  Sladden,  17  Oregon  259. 
Pennsylvania.  —  Andres  v.  Koppenheafer,  3 
S  &  R.  (Pa.)  255,  8  Am.  Dec.  647;  Bricker  v. 
Potts,  12  Pa.  St.  200. 

Rhode  Island.  —  Blake  v.  Smith,  19  R.  I.  476. 
South  Carolina.  —  Zimmerman  v.  McMakin, 
22  S.  Car.  372,  53  Am.  Rep.  720;  Morgan  v. 
Livingston,  2  Rich.  L.  (S.  Car.)  573;  Simpson 
v.  Vaughan,  2  Strobh.  L.  (S.  Car.)  40. 

Tennessee.  —  Hays  v.  Hays,  1  Humph. 
(Tenn.)  402;  Tompkins  v.  Wisener,  1  Sneed 
(Tenn.)  458. 

Texas.  —  Forke  v.  Homann,  14  Tex.  Civ. 
App.  670;  Democrat  Pub.  Co.  v.  Jones,  83  Tex. 
302;  Zeliff  v.  Jennings,  61  Tex.  458. 

3.  Particulars  of  Offense  Need  Not  Be  Charged. 
—  Downev  v.  Dillon,  52  Ind.  442. 

The  Crime  Need  Not  Be  Named.  —  Houston 
Printing  Co.  v.  Moulden,  15  Tex.  Civ.  App. 
574.  See  also  Stroebel  v.  Whitney,  31  Minn. 
384. 

Charge  of  Gambling  —  Failure  to  Name  Particu- 
lar Game  Indulged  in  Immaterial.  —  Ferguson  v. 
Evening  Chronicle  Pub  Co.,  72  Mo.  App.  462. 

The  Words  Are  Not  to  Be  Construed  as  in  an  In- 
dictment Charging  Crime.  —  West  v.  Hanrahan, 
28  Minn.  385. 

A  Want  of  Grammatical  Propriety  in  Making 
the  Charge  Is  Immaterial  when  the  intention  to 
charge  the  party  with  a  crime  clearly  appears. 
Walton  v.  Singleton,  7  S.  &  R.  (Pa.)  449. 
In  Charging  Forgery  the  Word  "  Forgery  "  Need 
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(2)  Failure  to  Charge  Statutory  Offense  in  Language  of  Statute.  —  Where 
the  offense  with  which  the  plaintiff  is  charged  is  statutory,  the  words  are 
actionable  although  they  do  not  charge  the  offense  in  the  very  language  of 
the  statute,  if  the  words  are  such  that,  construed  according  to  their  plain  and 
natural  import,  they  convey  to  those  who  hear  them  the  idea  that  the  plain- 
tiff has  committed  the  offense.1 

(3)  Failure  to  Charge  Intent  to  Commit  Crime,  Guilty  Knozvledge,  etc.  — 
There  is  a  class  of  cases  in  which  it  has  been  held  that  particular  words  are 
not  actionable  as  importing  the  commission  of  a  crime,  because  the  words 
ex  vi  termini  do  not  charge  all  the  necessary  ingredients  of  the  offense;  e.  g., 
where  guilty  knowledge,  malice,  or  wilfulness  is  an  ingredient  of  the  offense. 
Thus  it  is  not  actionable  to  say  orally  of  another  that  he  has  poisoned  cattle, 
without  saying  that  the  act  was  done  wilfully  and  maliciously;  or  to  say  of 
one  that  he  has  passed  counterfeit  money,  without  saying  that  he  knew 
the  money  was  spurious.2 

11.  Province  of  Court  and  Jury  —  a.  In  General  —  Province  of  Court.  —  What 
constitutes  a  libel  or  slander,  i.  e.,  what  imputations  in  the  abstract  are  action- 
able or  criminal,  is  a  question  of  law;  and  where  the  language  is  clear  and 
unambiguous  the  question  whether  or  not  it  is  actionable  is  one  for  the  court, 
as  is  also  the  question  whether  or  not  the  words  ex  vi  termini  or  as  explained 
by  the  inducement  and  colloquium  are  reasonably  susceptible  of  the  meaning 
which  is  attributed  to  them  by  the  innuendoes.3 


Not  Be  Used,  where  the  words  used  are  such 
that  no  one  could  doubt  that  the  writer  in- 
tended to  communicate  the  imputation  of  that 
crime.  Snyder  v.  Andrews,  6  Barb.  (N. 
Y.)43- 

Ordinary  "  Lay  Conversation," —  It  is  sufficient 
thai  the  offense  is  set  out  in  such  language  as 
in  ordinary  "  lay  conversation"  will  impute 
or  be  understood  to  impute  guilt.  Blumhardt 
v.  Rohr,  70  Md.  32S. 

1.  Failure  to  Charge  Statutory  Offense  in 
Language  of  Statute.  —  Tuttle  v.  Bishop,  30 
Conn.  80,  wherein  the  action  was  based  on 
oral  words;  Bain  v.  Myrick,  88  Ind.  137, 
wherein  the  action  was  based  on  written 
words. 

2.  Words  Which  Do  Not  Charge  Intent  to  Com- 
mit Crime,  Guilty  Knowledge,  etc.  —  Vickers  v. 
Stoneman,  73  Mich.  419;  P'ke  v.  Van  Wormer, 
(Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  99,  in 
which  cases  will  be  found  respectively  the  two 
instances  stated  in  the  text.  See  also  the  fol- 
lowing cases: 

England.  —  Kelly  v.  Partington,  5  B.  &  Ad. 
645,  27  E.  C.  L.  144;  Feise  v.  Linder,  3  B.  & 
P.  372. 

Illinois.  —  Ingalls  v.  Allen,  I  III.  300. 

Indiana.  —  Lumpkins  v.  Justice,  1  Ind.  557. 

Massachusetts.  —  Tebbetts  v.  Coding,  9  Gray 
(Mass.)  254;  Stevens  v.  Hartwell,  11  Met. 
(Mass.)  542. 

Minnesota.  —  Schmidt  v.  Wilherick,  29 
Minn.  156. 

Missouri.  —  Church  v.  Bridgman,  6  Mo.  190. 

Nebiaska.  —  Geisler  v.  Brown,  6  Neb.  254. 

New  Hampshire. — Glines  v.  Smith,  48  N. 
H.  259;  Atkinson  v.  Scammon,  22  N.  H.  40. 

New  Jersey.  —  McCuen  v.  Ludlum,  17  N.  J. 
L.  12. 

New  York.  —  Dias  v.  Short,  (Supm.  Ct. 
Gen.  T.)  16  How.  Pr.  (N.  Y.)  322. 

North  Carolina.  —  Idol  v.  Jones,  2  Dev.  L. 
(13  N.  Car.)  162. 
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Pennsylvania.  —  Pittsburgh,  etc,  Pass.  R. 
Co.  v.  McCurdy,  114  Pa.  St.  554,  60  Am.  Rep. 

3°3- 

Tennessee.  —  Williams  v.  Karnes,  4  Humph. 
(Tenn.)  9. 

Vermont.  —  Rea  z:  Harrington,  58  Vt.  181, 
56  Am.  Rep.  561. 

Virginia.  —  Hansbrough  7.  Stinnett,  25 
Gratt.  (Va.)  495. 

West  Virginia.  —  Johnson  v.  Brown,  13  W. 
Va.  71. 

Wisconsin.  —  Ellsworth  v.  Hayes,  71  Wis. 
427:  Singer  v.  Bender,  64  Wis.  160. 

Alteration  of  Papers  in  the  Case  —  Materiality 
of  Alteration.  —  In  Kerr  v.  Force,  3  Cranch  (C. 
C.)  8,  a  writing  charged  alterations  in  a  war- 
rant of  distress,  but  as  the  alterations  did  not 
appear  to  have  been  material  it  was  held  that 
the  words  were  not  actionable  per  se. 

Obtaining  Property  from  Person  of  Weak  Mind. 
—  To  write  of  another  that  he  obtained  certain 
promissory  notes  from  the  writer's  father, 
whose  mental  condition  incapacitated  him 
from  business,  and  that  he  paid  no  considera- 
tion for  such  notes,  is  not  libelous  per  se,  be- 
cause the  notes  may  have  been  obtained  as 
a  gift  or  without  any  knowledge,  or  even 
suspicion,  of  the  father's  mental  condition. 
Trimble  v.  Anderson.  79  Ala.  514. 

3.  England.  —  Blagg  v.  Sturt,  10  Q.  B.  899, 
59  E.  C.  L.  899,  11  Jur.  101,  16  L.  J.  Q.  B.  39; 
Hunt  v.  Goodlake,  43  L.  J.  C.  PI.  54- 

Canada. — Anonymous,  29  U.  C.  Q.  B. 
456;  Bowers  v.  Hutchinson,  5  Nova  Scotia 
679. 

United  Stales.  —  Pfitzinger  v.  Dubs,  (C.  C. 
A.)  64  Fed.  Rep  696;  Kerr  v.  Force,  3  Cranch 
(C.  C.)  8;  Press  Pub.  Co.  v.  McDonald,  63 
Fed.  Rep.  238,  26  U.  S.  App.  167;  Morgan  v. 
Halberstadt,  60  Fed.  Rep.  592,  20  U.  S.  App. 
417. 

Alabama.  —  Kirksey  v.  Fike,  29  Ala.  206; 
Henderson  v.  Hale,  19  Ala.  154. 
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Sufficiency  of  Declaration,  Complaint,  or  Indictment.  —  Where  the  question  is  as  to  the 
sufficiency  of  a  declaration,  complaint,  or  indictment,  it  is  the  province  of 
the  court  to  determine  whether  or  not  a  libel  or  slander  is  set  forth,  but  if  the 
words  alleged  are  fairly  susceptible  of  a  construction  which  would  render  them 
actionable  or  criminal,  the  pleading  will  be  upheld  and  the  question  will  be  sub- 
mitted to  the  jury.1 

Province  of  Jury.  —  Where  the  words  in  a  particular  case  are  ambiguous  and 
are  fairly  capable  of  two  meanings,  one  harmless  and  the  other  defamatory, 
according  to  the  occasion  upon  which  they  were  used  or  the  surrounding  cir- 
cumstances with  reference  to  which  they  are  to  be  construed,  the  question 
as  to  the  meaning  of  the  words  and  the  sense  in  which  they  were  used  is  one 
for  the  jury;3  and  in  a  criminal  prosecution  where  it  is  doubtful  whether  the 


California.  —  Van  Vactor  v.  Walkup,  46  Cal. 
124. 

Connecticut.  —  Donaghue  v.  Gaffy,  54  Conn. 
257- 

Delaware.  —  Croasdale  v.  Tantuin,  6  Houst. 
(Del.)  60. 

Hawaii. —  Provisional  Government  v.  Smith, 
9  Hawaii  257,  which  was  a  criminal  prosecu- 
tion. 

Illinois.  —  Carter  v.  Carter,  62  111.  439;  How- 
ard F.  &  M.  Ins.  Co.  v.  Cornick,  24  111.  455; 
Roby  v.  Murphy,  27  111.  App.  394;  MacDonald 
v.  Lord,  27  111.  App.  111;  Hays  v.  Mather,  15 
111.  App.  30. 

Indiana.  —  Waugh  v.  Waugh,  47  Ind.  580; 
Blickenstaff  v.  Perrin,  27  Ind.  527;  Thomp- 
son v.  Grimes,  5  Ind.  385;  Alcorn  v.  Bass,  17 
Ind.  App.  500. 

Kentucky.  —  Hume  v.  Arrasmith,  1  Bibb 
(Ky.)  165,  4  Am.  Dec.  626. 

Maine.  —  Thompson  v.  Levviston  Daily  Sun 
Pub.  Co.,  91  Me.  203;  Bearce  v.  Bass,  88  Me. 
521  51  Am.  St.  Rep.  446. 

Maryland.  —  Barnes  v.  State,  88  Md.  347, 
which  was  a  criminal  prosecution;  Lewis  v. 
Daily  News  Co.,  81  Md.  466;  Avirett  v.  State, 
76  Md.  510;  Wagaman  v.  Byers,  17  Md. 
183. 

Massachusetts.  —  Twombly  v.  Monroe,  136 
Mass.  464;  Dunnell  v.  Fiske,  11  Met.  (Mass.) 
551- 

Minnesota.  —  McCarty  v.  Barrett,  12  Minn. 
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Nevada. — Thompson  v.  Powning,  15  Nev. 
195- 

New  Jersey.  —  Curley  v.  Feeney,  62  N.  J. 
L.  70. 

New  York. — Turton  v.  New  York  Recorder 
Co.  144  N.  Y.  144;  Blaisdell  v.  Raymond, 
(Supm.  Ct.  Spec.  T.)  4  Abb.  Pr.  (N.  Y.)  446; 
Green  v.  Telfair,  20  Barb.  (N.  Y.)  11. 

North  Carolina.  —  Burns  v.  Williams,  88  N. 
Car.  159;  Watts  v.  Greenlee,  2  Dev.  L.  (13  N. 
Car.)  115;  Brittain  v.  Allen,  2  Dev.  L.  (13 
N.  Car.)  120. 

Pennsylvania.  —  Meas  v.  Johnson,  185  Pa. 
St.  12;  Collins  v.  Dispatch  Pub.  Co.,  152 
P.i.  St.  187,  34  Am.  St.  Rep.  636;  Pittock  v. 
O'Niell,  63  Pa.  St  253,  3  Am  Rep.  544. 

Rhode  Island.  —  Reid  v.  Providence  Journal 
Co.,  20  R.  I.  120. 

South  Carolina. —  Davis  v.  Johnston,  2  Bailey 
L.  (S.  Car.)  579 

Tennessee.  —  Fry  v.  McCord,  95  Tenn.  678. 

Texas.  —  Democrat  Pub.  Co.  v.  Jones,  83 
Tex.  302. 


Utah.  —  People    v.    Ritchie,  12    Utah  180, 
which  was  a  criminal  prosecution  for  libel. 
Vermont.  —  Hoar  v.  Ward,  47  Vt.  657. 
Washington.  —  Urban  v.  Helmick,  15  Wash. 

West  Virginia. — Johnson  v.  Brown,  13  W. 
Va.  71. 

Wisconsin.  —  Robertson  v.  Edelstein,  104 
Wis.  440;  Schild  s;.  Legler,  82  Wis.  73;  Moley 
v.  Barager,  77  Wis.  43;  Guth  v.  Lubach,  73 
Wis.  131;  Gauvreau  v.  Superior  Pub.  Co.,  62 
Wis.  403;  Bradley  v.  Cramer,  59  Wis.  309, 
48  Am.  Rep.  511;  Campbell  v.  Campbell, 
54  Wis.  94;  Bowe  v.  Rogers,  50  Wis.  598. 

1.  Sufficiency  of  Declaration,  Complaint,  or  In- 
dictment.—  Lewis  v.  Daily  News  Co.,  81  Md. 
468;  Wesley  v.  Bennett,  (N.  Y.  Super.  Ct.  Gen. 
T.)  5  Abb.  Pr.  (N.  Y.)  498;  Patch  v.  Tribune 
Assoc.,  38  Hun  (N.  Y.)  368;  Avirett  v.  State. 
76  Md.  510,  which  last  case  was  a  criminal 
prosecution  for  libel. 

Property  of  Innuendo. —  It  is  a  queslion  for 
the  court  whether  or  not  the  words  are  fairly 
susceptible  of  the  meaning  attributed  to  them 
by  the  innuendo,  and  a  question  for  the  jury 
whether  or  not  in  fact  the  words  as  used  and 
in  connection  with  the  surrounding  circum- 
stances did  import  what  they  are  alleged  to 
have  imported.  Gibson  v.  Williams,  4  Wend. 
(N.  Y.)  320;  Arrow  Steamship  Co.  v.  Bennett, 
73  Hun  (N.  Y.)  81;  Price  v.  Conway,  134  Pa. 
St.  340,  19  Am.  St.  Rep.  704;  Hayes  v.  Press 
Co.,  127  Pa.  St.  642,  14  Am.  St.  Rep.  874; 
Dottarer  v.  Bushey,  16  Pa.  St.  204. 

2.  Province  of  Jury  —  England.  —  Blagg  v. 
Sturt,  10  Q.  B.  S99,  59  E.  C.  L.  899,  11  Jur. 
101,  16  L.  J.  Q.  B.  39;  Shepheard  v.  Whitaker, 
L.  R.  10  C.  P.  502;  Cheese  v.  Scales,  10  M.  & 
W.  488,  6  Jur.  955,  12  L.  J.  Exch.  13;  Fray  v. 
Fray,  10  Jur.  N.  S.  1)53,  17  C.  B.  N.  S.  603,  12 
E.  C.  L.  003,  34  L.  J.  C.  PI.  45;  Churchill  v. 
Gedney,  53  J.  P.  471;  Baylis  v.  Lawrence,  11 
Ad.  &  El.  920,  39  E.  C.  L.  270,  3  Per.  ,S:  Dav. 
526,  4  Jur.  652;  Simmons  v.  Mitchell,  6  App. 
Cas.  156,  43  L.  T.  N.  S.  710,  50  L.  J.  P  C.  11, 
45  J.  P.  237,  29  W.  R.  401;  Jenner  v.  A'Beckett, 
L.  R.  7  Q.  B.  11,  25  L.  T.  N.  S.  464.  20  W.  R. 
181;  Linotype  Co.  v.  British  Empire  Type- 
setting Mach.  Co.,  81  L.  T.  N.  S.  331;  B  uns- 
wick  v.  Harmer,  3  C.  &  K.  10;  Parmher 
Coupland,  6  M.&  W.  105,  4  Jur.  701,  Churchill 
v.  Gedney,  53  J.  P.  471;  Simmons  v.  Miuhc-ll, 
50  L.  J.  P.  C.  11,6  App.  Cas.  156,  43  L  T-  N- 
S.  710,  29  W.  R.  401,  45  J.  P.  237;  Australian 
Newspaper  Co.  v.  Bennett,  63  L.  J.  P.  C.  [65, 
(1894)  A.  C.  284,  6  Reports  484,  70  L.  T.  N,  S 
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writing  contains  matter  which  is  libelo 

597,  58  J.  P.  604;  Fisher  v.  Clement,  10  B.  & 
C.  472,  21  E.  C.  L.  117;  Capital,  etc.,  Bank  v. 
Henty,  5  C.  P.  D.  514.  See  also  Dockrell  v. 
Dougall,  80  L.  T.  N.  S.  556. 

Canada.  —  Anonymous,  29  U.  C.  Q.  B.  456; 
Wills  v.  Carman,  17  Ont,  223;  Lott  v.  Drury. 

I  Ont.  577;  Lang  v.  Gilbert,  9  N.  Bruns.  445; 
McDonald  v.  Moore,  26  U.  C.  C.  P.  52;  Mar- 
tin v.  Manitoba  Free  Press  Co.,  8  Manitoba  50, 
2r  Can.  Super.  Ct.  518. 

United  States.  —  Chiatovich  v.  Uancheit,  88 
Fad.  Rep.  873;  Pfitzinger  v.  Dubs,  (C.  C.  A  ) 
64  Fed.  Rep.  696;  Post  Pub.  Co.  v.  Hallam, 
59  Fed.  Rep.  530,  16  U.  S.  App.  613;  Mc- 
Donald v.  Press  Pub.  Co.,  55  Fed.  Rep.  264; 
Beardsley  v.  Tappan,  1  Blatchf.  (U.  S.)  588; 
Kerr  v.  Force,  3  Cranch  (C.  C.)  8;  Lapham  v. 
Noble,  54  Fed.  Rep.  108;  Press  Pub.  Co.  v. 
McDonald,  63  Fed.  Rep.  238,  26  U.  S.  App.  167. 

Alabama.  —  Henderson  v.  Hale,  19  Ala.  154. 

California.  —  Kedroli vansky  v.  Niebaum,  70 
CaJ.  216;  Van  Vector  v.  Walkup,  46  Cal.  124. 

Colorado. —  Downing  v.  Brown,  3  Colo.  571. 

Connecticut.  —  Arnoit  7j.  Standard  Assoc.,  57 
Conn.  86;  Donaghue  v.  Gaffy,  54  Conn.  257. 

Hawaii.  —  Provisional  Government  v.  Smith, 
9  Hawaii  257,  which  was  a  criminal  prosecu- 
tion for  libel. 

Illinois.  —  MacDonald  v.  Lord,  27  III.  App. 
lit;  Hays  v.  Mather,  15  III.  App.  30. 

Indiana.  —  Mosier  v.  Si  oil,  119  Ind.  244; 
0«er  v.  Schiffling,  102  Ind.  191;  Gabe  v.  Mc- 
Ginnis,  68  Ind.  538;  Waugh  v.  Waugh,  47  Ind. 
580;  Blickenstaff  v.  Perrin,  27  Ind.  527; 
Thompson  v.  Gtimcs.  5  Ind.  385;  Alcorn  v. 
Bass,  17  Ind.  App.  500;  Becket  v.  Sterrett,  4 
Blackf.  (Ind  )  499. 

Kentucky.  —  Sloan  v.  Gilbert,  12  Bush  (Ky.) 
51,  23  Am.  Rep.  708;  Dedway  v.  Powell,  4 
Bush  (Ky.)  77,  96  Am.  Dec.  283;  Welsh 
v.  Eakle,  7  J.  J.  Marsh.  (Ky.)  424;  Eslham  v. 
Curd,  15  B.  Mon.  (Ky.)  102. 

Louisiana.  —  See  Hawkins  v.  New  Orleans 
Priming,  etc.,  Co.,  29  La.  Ann.  134. 

Maine. — Thompson  v.  Lewiston  Daily  Sun 
Pub.  Co.,  91  Me.  203;  Usher  v.  Severance,  20 
Me.  9,  37  Am.  Dec.  33.  See  also  Soloman  v. 
American  Mercantile  Exch.,  93  Me.  436. 

Maryland.  —  Barnes  v.  State,  88  Md.  347, 
which  was  a  criminal  prosecution;  Haines  v. 
Campbell,  74  Md.  158,  28  Am.  St.  Rep.  240. 

Massachusetts.  —  Call  v.  Hayes,  169  Mass. 
586;  Loker  v.  Campbell,  163  Mass.  242; 
Morasse  v.  Brochu,  151  Mass.  567,  21  Am.  St. 
Rep.  474;  Twombly  v.  Monroe,  136  Mass.  464; 
Downs  v.  Hawley,  112  Mass.  237;  Sibley  v. 
Marsh,  7  Pick.  (Mass.)  38;  Goodrich  v.  Davis, 

II  Met.  (Mass.)473;  Dunnell  v.  Fiske,  11  Met. 
(Mass.)  551;  Miller  v.  Butler,  6  Cush.  (Mass) 
71,  52  Am.  Dec.  768.  See  also  Com.  v.  Kneel- 
and,  20  Pick.  (Mass.)  206,  which  was  a  crim- 
inal prosecution  for  libel  and  blasphemy. 

Michigan.  —  Simons  v.  Burnham,  102  Mich. 
189;  Evving  v.  Ainger,  96  Mich.  587;  Edwards 
v.  Chandler,  14  Mich.  471,  90  Am.  Dec.  249. 
See  also  Thibault  v.  Sessions,  101  Mich.  279. 

Minnesota. — Sharpe  v.  Larson,  67  Minn. 
428;  Travnor  v.  Sielaff,  62  Minn.  420;  Pratt  v. 
Pioneer-Press  Co.,  35  Minn.  251;  Zier  v. 
Hofflin,  33  Minn.  66,  53  Am.  Rep.  9:  Mallory 
v.  Pioneer-Press  Co.,  34  Minn.  521;  McCarty 


;  per  se,  the  question  is  one  of  fact  for 

v.  Barrett,  12  Minn.  494;  St.  Martin  z.  Des- 
noyer,  1  Minn.  156,  61  Am.  Dec.  494. 

Mississippi.  —  Furr  v.  Speed,  74  Miss.  423; 
Rodgers  v.  Kline,  56  Miss.  808,  31  Am.  Rep. 
389;  Jarnigan  v.  Fleming,  43  Miss.  710,  5  Am. 
Rep.  514. 

Missouri.  — St.  James  Military  Academy  v. 
Gaiser,  125  Mo.  517,  46  Am.  St.  Rep.  502;  Mc- 
Ginnis  v.  Knapp,  109  Mo.  131;  Birch  v.  Ben- 
ton, 26  Mo.  153;  Bridgman  v.  Armer,  57  Mo. 
App.  528;  Wagner  v.  Saline  County  Progress 
Printing  Co.,  45  Mo.  App.  6;  Hawkins  v. 
Globe  Printing  Co.,  10  Mo.  App.  174. 

Nevada.  —  Thompson  v.  Powning,  15  Nev. 
195- 

New  Hampshire.  —  Smart  v.  Blanchard,  42 
N.  H.  137;  Sturtevant  v.  Root,  27  N.  H.  69; 
Atkinson  v.  Scammon,  22  N.  H.  40. 

New  York.  —  Witcher  v.  Jones,  137  N  Y. 
599,  (C.  PI.  Gen.  T.)  51  N.  Y.  St.  Rep.  929,  43 
N.  Y.  St.  Rep.  151,  per  Pryor,  J.;  Kingsbury 
v.  Bradstreet  Co.,  116  N.  Y.  211 ;  Hayes  v. 
Ball,  72  N.  Y.  418;  Bergmann  v.  Jones,  94  N. 
Y.  51;  Lewis  v.  Chapman,  16  N.  Y.  369;  Lally 
v.  Emery,  59  Hun  (N.  Y.)  237;  Clark  v.  An- 
derson, (Buffalo  Super.  Ct.  Gen.  T.)  33  N.  Y. 
St.  Rep.  866;  Ronnie  v.  Ryder,  (Brooklyn  City 
Ct.  Gen.  T.)  28  N.  Y.  St.  Rep.  141;  Upton  v. 
Upton,  51  Hun  (N.  Y.)  184;  Byrnes  v.  Mathews, 
(Buffalo  Super.  Ct.  Gen.  T.)  12  N.  Y.  St.  Rep. 
74,  per  Hatch,  J.;  Vaus  v.  Middlebrook,  (N. 
Y.  City  Ct.  Gen.  T.)  3  N.  Y.  St.  Rep.  277; 
People  v.  Stokes,  (N.  Y.  Gen.  Sess.)  30  Abb. 
N.  Cas.  (N.  Y.)  200;  Blaisdell  v.  Raymond, 
(Supm.  Ct.  Spec.  T.)  4  Abb.  Pr.  (N.  Y.)446; 
Dias  v.  Short,  (Supm.  Cl.  Gen.  T.)  16  How.  Pr. 
(N.  Y.)  322;  Clapp  v.  Devlin,  35  N.  Y.  Super. 
Ct.  170;  Lynde  v.  Johnson,  39  Hun  (N.  Y.)  12; 
Patch  v.  Tribune  Assoc.,  38  Hun  (N.  Y.)  368; 
Calkins  v.  Wheaton,  I  Edm.  Sel.  Cas.  (N.  Y.) 
226;  Edsall  v.  Brooks,  3  Robt.  (N.  Y.)  284; 
Dolloway  v.  Turrill,  26  Wend.  (N.  Y.)  383; 
Cook  v.  Bostwick,  12  Wend.  (N.  Y.)48;  Beards- 
ley  v.  Maynard,  4  Wend.  (N.  Y.)  336;  Gibson 
v.  Williams,  4  Wend.  (N.  Y.)  320;  Rundell  v. 
Butler,  7  Barb.  (N.  Y.)  260;  M'Kinly  v.  Rob, 
20  Johns.  (N.  Y.)  351;  Dexter  v.  Taber,  12 
Johns.  (N.  Y.)  239;  Goodrich  v.  Woolcott,  3 
Cow.  (N.  Y.)  231;  Paddock  v.  Salisbury,  2 
Cow.  (N.  Y.)  811;  Ex  p.  Bailey,  2  Cow.  (N.  Y.) 
4/9- 

North  Carolina.  —  McCurry  v.  McCurry,  82 
N.  Car.  296;  Watts  v.  Greenlee,  2  Dev.  L.  (13 
N.  Car.)  115;  Idol  v.  Jones,  2  Dev.  L.  (13  N. 
Car.)  162;  McBrayer  v.  Hill,  4  Ired.  L.  (26  N. 
Car.)  136;  Lucas  v.  Nichols,  7  Jones  L.  (52 
N.  Car.)  32. 

Ohio.  —  Brown  v.  Myers,  40  Ohio  St.  99. 

Oregon.  —  State  v.  Mason,  26  Oregon  273,  46 
Am.  St.  Rep.  629,  which  was  a  criminal  prose- 
cution for  litel. 

Pennsylvania.  —  Wallace  v.  Jameson,  179  Pa. 
St.  98;  Collins  v.  Dispatch  Pub.  Co.,  152  Pa. 
St.  187,  34  Am.  St.  Rep.  636;  Aspell  v.  Smith, 
134  Pa.  St.  59;  Hayes  v.  Press  Co.,  127  Pa.  St. 
642,  14  Am.  St.  Rep.  874;  Pittsburgh,  etc., 
Pass.  R.  Co.  v.  McCurdy,  114  Pa.  St.  554,  60 
Am.  Rep.  363;  Bloom  v.  Bloom,  5  S.  &  R. 
(Pa.)  391;  Hays  v.  Brierly,  4  Watts  (Pa.)  392. 

Rhode  Island.  —  Tiepke  v.  Times  Pub.  Co.. 
20  R.  I.  200;  Ames  v.  Hazard,  8  R.  I.  143. 
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the  jury  rather  than  a  question  of  law  for  the  court.1 

b.  Constitutional  and  Statutory  Provisions.  —  In  some  jurisdic- 
tions constitutional  and  statutory  provisions  have  been  made  to  the  effect  that 
in  all  suits  and  prosecutions  for  libel  and  slander  the  jur}%  under  the  direction 
of  the  court,  shall  determine  the  law  and  the  facts;  a  and  in  England,  by  what 
is  known  as  Fox's  Libel  Act  (32  Geo.  III.,  c.  60),  it  has  been  provided  that 
in  all  criminal  proceedings  for  libel  the  jury  shall  be  the  judges  of  the  ques- 
tion of  libel  or  no  libel  under  the  definition  of  the  court.3 

c.  INSTRUCTIONS.  —  In  England  it  is  not  error  for  the  judge  to  state  to 
the  jury  as  a  matter  of  law  whether  the  publication  is  a  libel  or  not,  although 
he  is  not  bound  to  do  so,  and  it  would  seem  that  the  proper  course  is  for  him 
to  define  what  is  a  libel  in  point  of  law  and  to  leave  it  to  the  jury  to  say 
whether  the  publication  falls  within  that  definition;4  and  in  the  United  States 


South  Carolina.  —  Zimmerman  v.  McMakin, 
22  S.  Car.  372,  53  Am.  Rep.  720;  Cregier  v. 
Bunton,  2  Rich.  L.  (S.  Car.)  395;  Sawyer  v. 
Eifert,  2  Nott  &  M.  (S.  Car.)  511,  10  Am.  Dec. 
633;  Davis  v.  Johnston,  2  Bailey  L.  (S.  Car.) 
579;  Hugley  v.  Hugley,  2  Bailey  L.  (S.  Car.) 
592;  Jones  v.  Rivers,  3  Brev.  (S.  Car.)  95. 

Tennessee.  —  Continental  Nat.  Bank  v. 
Bowdre,  92  Tenn.  723;  Hancock  v.  Slephens, 
11  Humph.  (Tenn.)  507;  Watson  v.  Nicholas, 
6  Humph.  (Tenn.)  174;  Hays  v.  Hays,  1 
Humph.  (Tenn.)  402. 

Texas.  —  Belo  v.  Smith,  91  Tex.  221;  Dem- 
ocrat Pub.  Co.  v .  Jones,  83  Tex.  302;  Cotulla 
v.  Kerr,  74  Tex.  89,  15  Am.  St.  Rep.  819; 
Knapp  v.  Campbell,  14  Tex.  Civ.  App.  199. 

Utah.  —  People  v.  Ritchie,  12  Utah  180, 
which  was  a  criminal  prosecution  for  libel. 

Vermont.  —  Crane  v.  Darling,  71  Vt.  295; 
Darling  v.  Clement,  69  Vt.  292;  Norton  v. 
Livingston,  64  Vt.  473;  Royce  v.  Maloney,  58 
Vt.  437,  57  Vt.  325;  Sheridan  v.  Sheridan,  58 
Vt.  504;  Knapp  v.  Fuller,  55  Vt.  311,  45  Am. 
Rep.  618;  Dickey  v.  Andros,  32  Vt.  55;  Nichols 
v.  Packard,  16  Vt.  83. 

Virginia.  — Corr  v.  Lewis,  94  Va.  24;  Moseley 
v.  Moss,  6  Gratt.  (Va.)  534,  these  being  cases 
under  the  Virginia  statute  which  in  order  to 
suppress  duelling  made  insulting  words  action- 
able. 

Washington.  —  Haynes  v.  Spokane  Chronicle 
Pub.  Co.,  11  Wash.  503. 

Wisconsin. — Schild  v.  Legler,  82  Wis.  73; 
Guth  v.  Lubach,  73  Wis.  131;  Ellsworth  v. 
Hayes,  71  Wis.  427;  Gauvreau  v.  Superior 
Pub.  Co.,  62  Wis.  403;  Bradley  v.  Cramer,  59 
Wis.  309,  48  Am.  Rep.  511;  Campbell  v.  Camp- 
bell, 54  Wis.  94. 

Wyoming.  —  hire  McDonald,  4  Wyo.  150, 
which  was  a  criminal  prosecution  for  libel. 

Question  for  Jury  Whether  Words  Were  Spoken 
with  Reference  to  Transaction.  —  Where  the 
words  laid  in  a  declaration  for  slander  do  not 
in  themselves  import  the  charge  of  a  crime, 
but  are  alleged  to  have  been  spoken  in  refer- 
ence to  some  fact  or  transaction  that  would 
give  them  an  actionable  meaning,  (he  jury 
are  to  find  whether  the  words  were  spoken  in 
reference  to  such  fact  or  transaction,  and  in 
the  same  sense  charged  in  the  declaration. 
Atkinson  v.  Scammon,  22  N.  H.  40.  See  also 
Avirett  v.  State,  76  Md.  510,  which  was  a  crim- 
inal prosecution  for  libel. 

Whether  Words  Were  Used  in  a  Felonious  Sense. 
■ —  If  the  evidence  makes  it  doubtful  whether 
IS  C.  of  L. — 63 


the  terms  were  used  or  applied  so  as  to  charge 
a  felony,  it  is  a  question  for  the  jury.  Bridg- 
man  v.  Armer,  57  Mo.  App.  528.  See  also 
Haynes  v.  Haynes,  29  Me.  251. 

Meaning  of  Quotation  from  Classics  —  Question 
for  Jury. —  Downing  v.  Brown,  3  Colo.  571. 

Mitigation  of  Charge  by  Reference  to  Particular 
Transaction  —  Question  for  Jury. —  Becket  v. 
Sterrett,  4  Blackf.  (Ind.)  499.  See  also  Crisde 
v.  Cowell,  Peake  N.  P.  (ed.  1795)4. 

1.  Question  for  Jury  —  Criminal  Prosecution.  — 
People  v.  Stokes,  (N.  Y.  Gen.  Sess.)  30  Abb. 
N.  Cas.  (N.  Y.)  200. 

2.  Constitutional  and  Statutory  Provisions.  — 
See  the  statutes  and  constitutions  of  the  vari- 
ous states,  and  the  following  cases:  State  v. 
Norton,  89  Me.  290;  State  v.  Goold,  62  Me.  509; 
St.  James  Military  Academy  v.  Gaiser,  125  Mo. 
517,  46  Am.  St.  Rep.  502;  Heller  v.  Pulitzer 
Pub.  Co.,  153  Mo.  205. 

Virginia  and  West  Virginia  Statutes  Relative  to 
Insulting  Words.  —  In  actions  founded  upon  the 
Virginia  and  West  Virginia  statute  making 
insulting  words  actionable,  the  jury  is  by  ex- 
press statutory  provision  the  sole  judge  of  the 
insulting  quality  of  the  words.  Moseley  v. 
Moss,  6  Gratt.  (Va.)  534,  in  which  case  it  was 
held  that  a  demurrer  to  the  declaration  or  the 
evidence  will  not  lie  on  the  ground  that  the 
words  are  not  insulting.  See  also  Sweeney  v. 
Baker,  13  W.  Va.  158,  31  Am.  Rep.  757. 

3.  Fox's  Libel  Act.  —  The  leading  case  of 
Baylis  v.  Lawrence,  11  Ad.  &  El.  920,  39  E.  C. 
L.  270,  established  the  same  rule  in  civil  cases. 
Nevertheless  in  subsequent  civil  cases  English 
courts  have  not  hesitated  to  decide  that  pub- 
lications were  not  capable  of  the  defamatory 
meanings  ascribed  to  them  by  the  innuendoes. 
Mulligan  v.  Cole,  L.  R.  10  Q.  B.  549;  Capital, 
etc.,  Bank  v.  Henty,  7  App.  Cas.  741.  And 
see  for  discussions  of  Fox's  Libel  Act  by 
American  courts:  Avirett  v.  State,  76  Md. 
510;  Shattuck  v.  Allen,  4  Gray  (Mass.)  546; 
Heller  v.  Pulitzer  Pub.  Co.,  153  Mo.  205; 
Smith  v.  Stewart,  41  Minn.  7. 

4.  English  Rule  as  to  Instructions.  —  2  Greenl. 
on  Evidence,  §  411;  Tuson  v.  Evans,  12  Ad.  & 
El.  733,  40  E.  C.  L.  175,  wherein  the  court  in- 
structed the  jury  that  the  writing  was  a  libel; 
Levi  v.  Milne,  4  Bing.  195,  13  E.  C.  L.  396,  in 
which  case  the  court  instructed  the  jury  that 
the  writing  was  a  libel  and  set  aside  a  verdict 
for  the  defendant.  See  also  Baylis  v.  Law- 
rence. 11  Ad.  &  El.  920,  39  E.  C.  L.  270;  Par- 
miter  v.  Coupland,  6  M.  &  W.  105;  Campbell 
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the-  rule  which  seems  to  have  the  sanction  of  the  weight  of  authority  is  that 
where  the  language  is  unambiguous  and  can  admit  of  but  one  meaning  it  is 
not  only  the  court's  province  but  its  duty  to  determine  the  meaning  of  the 
words  and  instruct  the  jury  accordingly.1 

invasion  of  Province  of  Jury.  -  It  is  only  when  the  court  can  say  that  the  words 
are  not  reasonably  capable  of  any  actionable  meaning  that  the  court  should 
withdraw  the  case  from  the  jury  or  direct  a  verdict  for  the  defendant.2 

III.  Defamation  Must  Apply  to  Plaintiff  or  Prosecutor  —  1.  In  General. 
—  In  order  that  an  action  or  prosecution  for  libel  or  slander  may  be  main- 
tained, it  must  appear  that  the  defamatory  words  or  publication  applied  or 
referred  to  some  particular  person,3  and  that  the  person  referred  to  is  the 
pi  tintiff  or  prosecutor. 1    It  is  not,  however,  necessary  that  he  should  be  men- 


v.  Spottiswoode.  3  B.  &  S.  781,  113  E.  C.  L. 
7S1;  Cox  v.  Lee.  L.  R.  4  Exch.  284. 

1.  American  Rule  as  to  Instructions  —  Georgia. 
—  Pugh  v.  McCartv,  44  Gi.  383. 

InJiana.  —  Gabe  v.  McGinnis,  68  Ind.  538. 

.l/«7/.iW.-Wagaman  v.  Byers,  17  Md.  183; 
B:rry  v.  Harper,  4  Gill  &  J.  (Md.)  470. 

Michigan.  —  Bourreseau  v.  Detroit  Evening 
Journal' Co.,  63  Mich.  425,6  Am  Sc.  Rep.  320. 

Minnesota.  —  Smith  v.  Stewart,  41  Minn.  7; 
Landon  v.  Watkins.  61  Minn.  137;  Sharpe  v. 
Larson.  67  Minn.  428;  St.  Martin  v.  Desnoyer, 
1  Minn.  156,  61  Am.  Dec.  494. 

Nebraska.  —  Rosewater  v.  Hoffman,  24  Neb. 
222. 

Nevada. 
105. 


Thompson  v.  Powning,  15  Nev. 


New  Yotk.  —  Turton  v.  New  York  Recorder 
Co.,  144  N.  Y.  144.  (C  PL  Gen.  T.)  3  Misc.  (N. 
Y.)  314;  Moore  v.  Francis,  121  N.  Y.  199,  18  Am. 
St.  Rep.  Sio;  Kingsbury  v.  Bradstreet  Co.,  116 
N.  Y.  2ti;  Hunt  v.  Bennett,  19  N.  Y.  173;  Lewis 
v.  Chapman,  16  N.  Y.  369;  Snyder  v.  Andrews, 
6  Barb.  (N.  Y.)  41;  Matthews  v.  Beach,  5 
SanJf.  (N.  Y.)  256;  Witcher  v.  Jones,  (C.  PL 
Gen.  T.)  43  N.  Y.  St.  Rep.  151;  Knickerbocker 
L.  Ins.  Co.  v.  Ecclesine,  (N.  Y.  Super  Ct. 
Spec.  T.)  6  Abb.  Pr.  N.  S.  (N.  Y.)  9,  11  Abb. 
Pr.  N.  S.  (N.  Y.)  385,  42  How.  Pr.  (N.  Y.)  201; 
Van  Akin  v.  Caler,  48  Barb.  (N.  Y.)  58. 

Pennsylvania.  —  Meas  v.  Johnson,  185  Pa. 
St.  12;  Collins  v.  Dispatch  Pub.  Co.,  152  Pa. 
St.  187,  34  Am.  St.  Rep  636;  Pittock  v. 
O'Niell,  63  Pa.  St.  253,  3  Am.  Rep.  544. 

Tennessee.  —  Kansas  City,  etc.,  R.  Co.  v. 
Delaney,  102  Tenn.  289. 

Texas.  —  Cotulla  v.  Kerr,  74  Tex.  89,  15  Am. 
St.  Rep.  819. 

Vermont. — Gregory  v.  Atkins,  42  Vt.  237; 
Dickey  v.  Andros,  32  Vt.  55. 

Wisconsin.  —  Bovve  v.  Rogers,  50  Wis.  598; 
Gottbehuet  v.  Hubachek,  36  Wis.  515;  Filber 
v.  Dautermann,  28  Wis.  134. 

Where  the  Question  Is  as  to  the  Sense  in  Which 
the  Words  Were  Used  the  court  should  instruct 
the  jury  to  ascertain  in  what  sense  the  words 
were  used,  and  that  the  words  are  libelous  if 
they  were  used  in  a  certain  sense  according  to 
the  circumstances  of  the  particular  case. 
Dolloway  v.  Turrill,  26  Wend.  (N.  Y.)  383; 
Gregory  v.  Atkins,  42  Vt.  237. 

Intention  of  Defendant  Not  a  Question  for  Jury. 
—  The  court  ought  not  to  leave  it  as  a  ques- 
tion to  the  jury  whether  the  defendant  in- 
tended to  injure  the  plaintiff,  as  every  man 
must  be  presumed  to  intend  the  natural  and 


necessary 

ordinary  consequences  of  his  own  act.  If  the 
judge  thinks  the  tendency  cf  the  publication 
injurious  to  the  plaintiff,  he  ought  to  tell  the 
jury  that  it  is  actionable  and  that  the  plaintiff 
is  entitled  to  a  verdict.  Per  Tenterden,  C.  J., 
in  Haire  v.  Wilson,  9  B.  &  C.  643,  17  E.  C.  L. 
46^  7  L.  J.  K.  B.  302,  4  M.  &  R.  605. 

Where  Writing  Is  Libelous  Submission  of  Ques- 
tion to  Jury  Not  Error.  —  Although  when  the 
charge  imports  a  libel  per  se  it  is  the  tight  of 
the  court  so  to  instruct,  yet  if  instead  the 
question  be  submitted  to  the  jury,  there  is  no 
error  of  which  the  defendant  can  complain. 
Witcher  v.  Jones,  (C.  PL  Gen.  T.)  43  N.  Y.  St. 
Rep.  151. 

On  Criminal  Prosecution  for  Libel. —  In  New 

Jersey  under  a  constitutional  provision  making 
the  jury  the  judges  of  the  law  as  well  as  the 
fact  as  to  whether  the  language  used  in  a  given 
case  is  libelous,  it  is  the  province  of  the  court, 
in  a  trial  for  criminal  libel,  to  instruct  the  jury 
as  to  the  nature  and  character  of  libel,  and  it 
is  the  province  of  the  jury,  under  such  in- 
structions of  the  court,  to  find  whether  the 
publications  complained  of  are  libelous  or  not. 
Benton  v.  State,  59  N.  J.  L.  551.  See  also 
Drake  v.  State,  53  N.  J.  L.  23. 

2.  When  Withdrawal  of  Case  from  Jury  Im- 
proper. —  Call  v.  Hayes,  169  Mass.  586;  Twom- 
bly  v.  Monroe,  136  Mass.  464;  Sanderson  v. 
Caldwell,  45  N.  Y.  398,  6  Am.  Rep.  105.  See 
also  Blagg  v.  Sturt,  10  Q.  B.  899,  59  E.  C.  L. 
899;  Bowers  v  Hutchinson,  5  Nova  Scotia 
679. 

3.  Some  Particular  Person  Must  Be  Referred  to 

—  Eng land. —  Jeames  v.  Rutlech,  4  Ccke  17: 
Solomon  v.  Lavvson,  8  y.  B.  823,  55  E.  C.  L. 
823;  Ingram  v.  Lawson,  6  Bing.  N.  Cas.  212, 
37  E.  C.  L.  350.  See  also  Bourn's  Case,  cited 
in  Johnes  v.  Davers,  Cro.  Eliz.  497. 

Indiana.  —  Roella  v.  Follow,  7  Blackf.  (Ind.) 
377. 

Iowa.  —  See  Anderson  v.  Hart,  68  Iowa  400. 
Massachusetts.  —  Swan  v.  Tappan,  5  Cush. 
(Mass.)  104. 

New  York.  —  Miller  v.  Miller,  8  Johns.  (N. 
Y.)  74;  Sanderson  v.  Caldwell,  45  N.  Y.  39S,  6 
Am.  Rep.  105.  See  also  Giraud  v.  Beach,  3 
E.  D.  Smith  (N.  Y.)  337 

Pennsylvania.  —  Dottarer  v.  Bushey.  16  Pa. 
St.  208;  Com.  v.  Harris,  5  Pa.  Dist.  671. 

Wisconsin.  —  Frank  v.  Dunning,  38  Wis.  270. 

4.  Application  to  Plaintiff  or  Prosecutor  Must 
Appear  —  England.  —  Hall  v.  Blandy,  1  Y.  &  J. 
480;  Stockley  v.  Clement,  4  Bing.  162,  13  E,  C. 
L.  390;  Hakewell  v.  Ingram,  28  Eng.  L.  &  Eq. 
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tioncd  by  name,1  if  the  words  used  in  describing  the  person  meant  can  be 
clearly  shown  to  refer  to  him  and  to  have  been  so  understood.2  Similarly, 


413.  See  also  Johnes  v.  Davers,  Cro.  Eliz. 
497;  Wiseman  v.  Wiseman,  Cro.  Jac.  107. 

United  States.  —  See  Cook  v.  Tribune  Assoc., 
5  Blatchf.  (U.  S.)  352. 

California.  —  De  Wilt  v.  Wright,  57  Cal. 
576;  Rhodes  v.  Naglee,  66  Cal.  680.  See  also 
Chamberlin  v.  Vance,  51  Cal.  75. 

Connecticut.  —  Arnott  v.  Standard  Assoc.,  57 
Conn.  86. 

Georgia.  —  Taylor  v.  State,  4  Ga.  14. 

Indiana.  —  Harvey  v.  Coffin,  5  Blackf.  (Ind.) 
566;  Harper  v.  Dslp,  3  Ind.  225;  Groiius  v. 
Ross,  (Ind.  App.  1900)  57  N.  E.  Rep.  46.  See 
also  Doan  v.  Kelley,  121  Ind.  413. 

Kentucky.  —  Brashear  v.  Shepherd,  Sneed 
(Ky.)  249. 

Maryland.  — Avirett  v.  State,  76  Md.  510; 
Dicken  v.  Shepherd,  22  Md.  399. 

Massachusetts.  —  McCallum  v.  Lambie,  145 
Mass.  234.  See  also  Huiley  v.  Fall  River 
Daily  Herald  Pub.  Co.,  138  Mass.  334;  Bald- 
win v.  Hildreth,  14  Gray  (Mass.)  221. 

Michigan.  —  Finnegan  v.  Detroit  Free  Press 
Co.,  78  Mich.  659. 

Minnesota.  —  Carlson  v.  Minnesota  Tribune 
Co.,  47  Minn.  337;  Petsch  v.  Dispatch  Printing 
Co.,  40  Minn.  291. 

New  York.  —  Fleischmann  v.  Bennelt,  87  N. 
Y.  231,  23  Hun  (N.  Y.)  200;  People  v.  Carroll, 
48  N.  Y.  App.  Div.  201;  Parker  v.  Raymond, 
(Supm.  Ct.  Spec.  T.)  3  Abb.  Pr.  N.  S.  (N.  Y.) 
343;  Van  Vechten  v.  Hopkins,  5  Johns.  (N.  Y.) 
211,  4  Am.  Dec.  339;  Crane  v.  O'Reilly.  (N. 
Y.  City  Ct.  Gen.  T.)  13  Civ.  Pro.  (N.  Y.)  71; 
Tyler  v.  Tillotson,  2  Hill  (N.  Y.)  507;  Titus  v. 
Follet,  2  Hill  (N.  Y.)  318;  Wilbur  v.  Ostrom, 
(Supm.  Ct.  Spec.  T.)  1  Abb.  Pr.  N.  S.  (N.  Y.) 
275.  See  also  Slayton  v.  Hemken,  91  Hun  (N. 
Y.)  582;  Ryer  v.  Fireman's  Journal  Co.,  11 
Daly  (N.  Y.)  251. 

Ohio. — See  Newbraugh  v.  Curry,  Wright 
(Ohio)  511. 

Oregon.  —  State  v.  Mason,  26  Oregon  273,  46 
Am.  St.  Rep.  629. 

Pennsylvania.  —  See  Brown  v.  Lamberton,  2 
Binn.  (Pa.)  34. 

Texas.  —  McCarthy  v.  Miller,  (Tex.  Civ. 
App.  1900)  57  S.  W.  Rep.  973.  See  also  Schulze 
v.  Jalonick,  18  Tex.  Civ.  App.  297. 

Utah.  —  People  v.  Ritchie,  12  Utah  rSo. 

Virginia.  —  Cave  v.  Shelor,  2  Munf.  (Va.) 
193. 

West  Virginia.  —  Argabright  v.  Jones,  46  W. 
Va.  144. 

Evidence  Sufficient  to  Establish  Application  to 
Plaintiff.  —  Smith  v.  Sun  Printing,  etc.,  Assoc., 
(C.  C.  A.)  55  Fed.  Rep.  240. 

Defamation  Cannot  Be  Made  to  Apply  to  Person 
Obviously  Not  Intended.  —  Avirett  v.  State,  76 
Md.  510. 

Answer  Claiming  Privilege  Admits  that  Publica- 
tion Referred  to  Plaintiff.  —  Youmans  v.  Paine, 
86  Han  (N.  Y.)  479 

Application  to  Plaintiff  Must  Have  Been  Under- 
stood by  Some  Third  Person.  —  De  Witt  v.  Wright, 
57  Cal.  576.  See  also  Harris  v.  Zanone,  93 
Cal.  59. 

Identity  of  Names.  —  The  mere  identii  y  of  the 
name  of  the  plaintiff  as  stated  in  the  declara- 
tion, with  the  name  of  the  person  concerning 


whom  the  libelous  matter  was  published,  is 
not  sufficient  evidence  to  go  to  the  jury  as  to 
the  identity  of  the  person,  when  there  is  no 
proof  in  the  case  of  the  identity  of  the  plaintiff 
with  the  person  libeled,  or  even  of  the  plain- 
tiff's name.  Harlow  v.  Carroll,  6  App.  Cas. 
(D.  C.)  128.  See  generally  the  tide  Identity, 
vol.  15,  p.  918. 

Where  the  Plaintiff  Is  Described  Both  by  Name 
and  by  Residence,  it  is  error  to  charge  that  there 
is  nothing  in  the  publication  to  show  that  it 
refers  to  the  plaintiff  unless  the  plaintiff  shows 
that  ft  refers  to  him,  and  that  the  plaintiff  can- 
not recover  if  from  the  evidence  the  jury  be- 
lieve that  another  person  of  the  same  name 
was  libeled,  though  the  reference  to  the  plain- 
tiff in  the  libelous  publication  was  a  mistake 
and  another  person  of  the  same  name,  but  liv- 
ing at  another  place,  was  really  intended. 
Davis  v.  Marxhausen,  86  Mich.  281. 

Where  the  Person  Intended  Is  Indicated  by  Name 
and  by  Connection  with  a  Particular  Corporation, 
the  application  to  the  plaintiff  is  sufficiently 
shown  by  proof  that  his  name  is  the  one  used 
and  that  he  is  connected  with  the  corpoiation 
named,  in  the  absence  of  any  evidence  tend- 
ing to  show  an  application  to  another  person. 
International  Fraternal  Alliance  v.  Mallalieu, 
87  Md.  97. 

Burden  of  Proof  —  Evidence.  —  Where  it  has 
been  clearly  shown  that  the  defendant  in  con- 
versations with  the  plaintiff's  witnesses  has 
spoken  the  words  declared  upon  with  reference 
to  the  plaintiff,  it  devolves  upon  the  defendant, 
if  he  desires  to  do  so,  to  make  it  appear  that  in 
these  particular  conversations  another  person 
was  referred  to.  But  the  defendant  cannot 
show  that  in  an  entirely  different  conversation 
he  used  similar  language  but  applied  it  to  an- 
other person  of  the  same  name  as  the  plaintiff. 
Patterson  v.  Edwards,  7  111.  720. 

1.  Mention  by  Name  Not  Necessary  —  England. 
—  Bourke  v.  Warren,  2  C.  &  P.  307,  12  E.  C. 
L.  138.  See  also  Merywether  v.  Turner,  19  L. 
J.  C.  PI.  10,  affirming  Turner  v.  Mery weather, 
7  C  B.  251,  62  E.  C.  L.  251,  13  Jur.  683,  18  L. 
J.  C  PI.  155. 

United  States. — Smith  v.  Sun  Pub.  Co.,  50 
Fed.  Rep.  399. 

Minnesota. — Dressel  v.  Shipman,  57  Minn.  23. 
New  York.  —  Van  Ingen  v.  Mail,  etc.,  Pub. 
Co.,  (C.  PI.  Gen.  T.)  14  Misc.  (N.  Y.)  326; 
Palmer  v.  Bennett,  83  Hun  (N.  Y.)220.  affirmed 
152  N.  Y.  621;  Ryer  v.  Fireman's  Journal  Co., 
11  Daly  (N.  Y.)  251.  See  also  Shanks  v. 
Stumpf,  (Supm.  Ct.  Tr.  T.)  23  Misc.  (N.  Y.) 
264;  Sumner  v.  Buel,  12  Johns.  (N.  Y.)  475; 
Robertson  v.  Bennett,  44  N.  Y.  Super.  Ct.  66. 

Oregon.  —  State  v.  Mason,  26  Oregon  273,  46 
Am.  St.  Rep.  629. 

Texas.  —  Hous.on  Printing  Co.  v.  Moulden, 
15  Tex.  Civ.  App.  574.  See  also  Schulze  v. 
Jalonick,  (Tex.  Civ.  App.  1895)  29  S.  W.  Rep. 
193. 

2.  Defamation  Clearly  Applying  to  Plaintiff  or 
Prosecutor  —  Eng land.  —  Janson  v.  Stuart,  1  T. 
R.  748;  Fleetwood  v.  Curie,  Cro.  Jac.  557; 
Lewes  v.  Walter,  3  Bulst.  226.  See  also  Brown 
v.  Low,  Cro.  Jac.  443;  Waldegrave  v.  Agas, 
Cro.  Eliz.  191. 
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where  the  language  claimed  to  have  been  used  is  libelous  or  slanderous  only 
when  used  in  reference  to  the  plaintiff  with  regard  to  his  office,  business,  or 
occupation,  it  must  appear  that  the  language  was  so  used. 

2  A  Question  for  the  Jury.  —  Where  it  is  not  certain  at  whom  the  alleged 
libel  or  slander  was  directed,  the  question  is  one  of  fact  for  the  jury,'  and  the 
same  is  true  of  the  question  whether  the  words  were  spoken  of  the  plaintiff  in 
a  particular  capacity.3  , 

3  Evidence.  —  Where  the  language  used  by  the  defendant  docs  not  refer 
to  the  plaintiff  or  prosecutor  by  name  or  identify  him  with  certainty,  it  may 
be  shown  by  extraneous  facts  that  the  words  had  reference  to  the  plaintiff  or 
prosecutor  and  were  so  understood  by  the  hearers  or  readers. 


Colorado.  —  Craig  v.  Pueblo  Press  Pub.  Co., 
5  Colo.  App.  2o3. 

New  York.  —  Ryer  v.  Fireman's  Journal  Co., 
ii  Daly  (N.  Y.)  251;  Steele  v.  Southvvick,  9 
Johns.  (N.  Y.)  214. 

South  Carolina.—  Clark  v.  Creitzburgh,  4 
McCord  L.  (S.  Car.)  491. 

An  allegation  in  a  complainl  for  libel  that 
the  plaintiff  is  the  person  intended,  the  person 
being  described  in  the  article  by  his  business, 
place  of  business,  physical  peculiarities,  and 
nickname,  is  not  negatived  by  a  furlher  state- 
ment of  the  fact  that  he  did  not  perform  the 
acts  which  the  person  described  is  alleged,  in 
the  libelous  article,  to  have  performed.  Cady 
v.  Minneapolis  Times  Co.,  58  Minn.  329. 

A  Designation  by  Initial  Letters  only  will  not 
protect  a  libelor.    Anonymous,  2  Atk.  469. 

The  Use  of  a  Fictitious  Name  will  not  protect 
the  libelor  where  the  real  person  meant  can  be 
shown.  Dodd's  Case,  cited  in  Anonymous,  2 
Atk.  470.  See  also  People  v.  Ritchie,  12  Utah 
180. 

It  Is  Not  Necessary  that  All  the  World  Should 
Understand  Who  Is  Meant,  but  it  is  sufficient  if 
those  who  know  the  plaintiff  understand  that 
he  is  the  person  referred  to  in  the  libelous  pub- 
lication. Boarke  v.  Warren,  2  C.  &  P.  307,  12 
E.  C.  L.  138;  Knapp  v.  Fuller.  55  Vt.  311,  45 
Am.  Rep.  618. 

Designation  of  Plaintiffby  Two  Names.— Where 
in  some  parts  of  the  libelous  aiticle  the  plain- 
tiff is  designated  by  her  own  name,  and  in 
others  by  a  name  not  her  own,  she  may  re- 
cover if  it  appears  that  she  was  clearly  meant 
when  the  latter  name  was  used.  Mooney  v. 
New  York  News  Pub.  Co.,  48  N.  Y.  App.  Div. 
271. 

1.  Defamation  with  Regard  to  Office,  Business, 
or  Occupation.  —  Jones  z>.  Littler,  7  M.  &  W.  423; 
Sibley  v.  Tomlins,  4  Ty'rw.  90;  Hall  v.  Smith, 
1  M.  &  S.  287;  Van  Epps  v.  Jones,  50  Ga.  238. 
See  also  Sheahan  v.  Ahearne,  Ir.  R.  9  C.  L. 
412;  Mix  v.  Woodward,  12  Conn.  262;  Stoll  v. 
Honde,  34  Minn.  193;  Skinner  v.  Grant,  12  Vt. 
456. 

An  Admission  upon  the  Face  of  the  Alleged  Libel 

that  the  plaintiff  occupies  a  certain  office  or 
position  is  sufficient  proof  of  that  fact.  Yrisarri 
v.  Clement,  3  Bing.  432,  13  E.  C.  L.  36. 

2.  Question  for  the  Jury — England.  —  Law- 
rence v.  Newberry,  64  L.  T.  N.  S.  797,  39  w- 
R.  605;  Australian  Newspaper  Co.  v.  Bennett, 
(1894)"  A.  C.  284,  6  Reports  484:  Wakley  v. 
Healey,  7  C.  B.  591,  62  E.  C.  L.  591,  18  L.  J. 
C.  PI.  241 ;  Godson  v.  Home,  3  Moo.  223,1 
Brod.  &  B.  7,  5  E.  C.  L.  3.    See  also  Mery- 
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wether  v.  Turner,  19  L.  J.  C.  PI.  10,  affirming 
Turner  v.  Mery weather,  7  C.  B.  251,  62  E.  C. 
L.  251,  13  Jur.  683,  18  L.  J.  C.  PI.  155- 

California.  —  People  v.  McDowell,  71  Cal. 
194. 

Illinois.  —  Harbison  v.  Shook,  41  111.  142. 
Michigan.  —  Boehmer  v.  Detroit  Free  Press 
Co.,  94  Mich.  7,  34  Am.  St.  Rep.  318;  Davis 
v.  Marxhausen,  103  Mich.  315. 

New  York.  —  Robertson  v.  Bennett,  44  N.  Y. 
Super.  Ct.  66. 

Pennsylvania.  —  Com.  v.  Murphy,  8  Pa.  Co. 

Ct.  399. 

Tennessee.  —  Banner  Pub.  Co.  v.  State,  16 
Lea  (Tenn.)  176,  57  Am.  Rep.  214. 

A  Witness  Cannot  State  to  Whom  the  Publication 
Referred,  in  a  prosecution  for  libel,  as  that  is  a 
question  for  the  jury.  People  v.  McDowell,  71 
Cal.  194.  It  is  to  be  noticed  that  the  ruling  on 
evidence  in  this  case  was  a  refusal  to  allow  a 
witness  to  be  asked  and  to  answer  a  direct 
question  as  to  whom  the  alleged  libel  referred. 
The  question  of  the  opinion  of  the  witness  was 
not  in  the  case.    See  the  next  section. 

Incorrect  Spelling  of  Name.  —  It  was  held  error 
to  submit  the  case  to  the  jury  upon  the  theory 
that  they  were  at  liberty  to  find  that  the  libel- 
ous article  was  not  published  of  and  concern- 
ing the  plaintiff,  merely  because  his  surname 
was  not  correctly  spelled  therein,  where  the 
article  clearly  referred  to  the  person  who  was 
interested  in  a  prosecution  in  which  the  plain- 
tiff was  interested,  and  the  plaintiff's  Christian 
name  was  correctly  given  in  the  article,  and 
there  was  no  other  man  of  the  same  name  as 
the  plaintiff  in  the  city.  Griebel  v.  Rochester 
Printing  Co.,  8  N.  Y.  App.  Div.  450. 

3.  Whether  Words  Referred  to  Plaintiff  in  a 
Particular  Capacity.  —  Skinner  v.  Grant,  12  Vt. 
456. 

Where  It  Is  Plainly  Evident  from  the  language 
of  the  whole  article,  which  must  be  construed 
as  a  whole,  that  a  particular  item  in  such 
article  did  refer  to  the  plaintiff  in  a  particular 
capacity,  it  is  error  for  the  court  to  submit  to 
the  jury  the  question  wheiher  it  did  so  refer  to 
him.    Hay  v.  Reid,  85  Mich.  296. 

4.  Proof  of  Application  by  Extraneous  Facts  — 
England.  —  Cook  v.  Ward.  4  M.  &  P.  99.  6 
Bing.  409,  19  E.  C.  L.  117;  Chubb  v.  Westley, 
6  C.  &  P.  436,  25  E.  C.  L.  474:  Barwell  v. 
Adkins,  I  M.  &  G.  807,  39  E.  C.  L.  665.  See 
also  Hakewell  v.  Ingram,  28  Eng.  L.  &  Eq. 
413. 

California.  —  Russell  v.  Kelly.  44  Cal.  641. 
13  Am.  Rep.  169.  See  also  De  Witt  v.  Wright, 
57  Cal.  576. 
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Opinion  of  Witnesses.  —  The  weight  of  authority  supports  the  view  that  the 
application  of  the  defamatory  words  may  be  shown  by  the  testimony  of  wit- 
nesses to  the  effect  that  upon  reading  or  hearing  the  same  they  at  once  con- 
cluded that  they  were  aimed  at  the  plaintiff  or  prosecutor;1  but,  on  the  other 
hand,  there  are  cases  in  which  it  has  been  held  that  the  conclusion  or  opinion 


Georgia.  —  Colvard  v.  Black,  iro  Ga.  642. 
Illinois.  —  See  Dexter  v.  Harrison,  146  III. 
169. 

Indiana.  —  See  Harvey  v.  Coffin,  5  Blackf. 
(Ind.)  566;  Smawley  v.  Stark,  9  Ind.  386. 

Kentucky. — See  Brashear  v.  Shepherd,  Sneed 
(Ky.)  249. 

Maryland.  —  See  Dicken  v.  Shepherd,  22  Md. 
399- 

Massachusetts.  —  Com.  v.  Buckingham, 
Thach.  Crim.  Cas.  (Mass.)  51.  See  also  Bald- 
win v.  Hildreth,  14  Gray  (Mass.)  221;  Wilson 
v.  Fall  River  Daily  Herald  Pub.  Co.,  143  Mass. 
581. 

Minnesota.  —  Petsch  v.  Printing  Dispatch 
Co.,  40  Minn.  291;  Martin  County  Bank  v. 
Day,  73  Minn.  195. 

Missouri.  —  Crecelius  v.  Bierman,  59  Mo. 
App.  513.  See  also  Caruth  v.  Richeson,  96 
Mo.  186. 

New  York.  —  Van  Ingen  v.  Mail,  etc.,  Pub. 
Co.,  (C.  PI.  Gen.  T.)  14  Misc.  (N.  Y.)  326, 
affirmed  156  N.  Y.  376;  Dalton  v.  Gill,  25  Hun 
(N.  Y.)  120;  Robertson  v.  Bennett,  44  N.  Y. 
Super.  Ct.  66.  See  also  Miller  v.  Maxwell,  16 
Wend.  (N.  Y.)  9;  Shanks  v.  Stumpf,  (Supm. 
Ct.  Tr.  T.)  23  Misc.  (N.  Y.)  264;  Fleischmann 
v.  Bennett,  23  Hun  (N.  Y.)  200. 

Pennsylvania.  —  See  Brown  v.  Lamberton,  2 
Binn.  (Pa  )  34. 

Utah.  —  People  v.  Ritchie,  12  Utah  180. 

Vermont.  —  Kr.app  v.  Fuller,  55  Vt.  311,  45 
Am.  Rep.  618. 

A  Subsequent  Publication  in  which  the  plain- 
tiff is  referred  to  by  name,  is  admissible  in  evi- 
dence for  the  purpose  of  identifying  him  as 
the  person  referred  to  in  the  publication  upon 
which  the  action  is  founded.  Russell  v.  Kelly, 
44  Cal.  641,  13  Am.  Rep.  169.  See  also  Chubb 
v.  Westley,  6  C.  &  P.  436,  25  E.  C.  L.  474; 
White  v.  Sayward,  33  Me.  323. 

The  Entire  Conversation  in  the  course  of  which 
the  slander  was  uttered,  may  be  introduced  in 
evidence  for  the  purpose  of  showing  to  whom 
the  slander  referred,  it  being  claimed  by  the 
defendant  that  the  slanderous  words  were  not 
spoken  of  the  plainiiff  but  of  another  person. 
Newman  v.  Stein,  75  Mich.  402,  13  Am.  St. 
Rep.  447. 

1.  Witnesses  May  State  Their  Conclusions  as  to 
Who  Was  Meant.  —  2  Greenl.  on  Ev.  (14th  ed.), 
§417. 

England.  —  Bourke  v.  Warren,  2  C.  &  P.  307, 

12  E.  C.  L.  138;  Broome  v.  Gosden,  1  C.  B. 
728,  50  E.  C.  L.  728.  See  also  Rex  v.  Barnard, 
43  J.  P.  127. 

United  States,  —  Enquirer  Co.  v.  Johnston, 
72  Fed.  Rep.  443,  34  U.  S.  App.  607. 

California.  —  Russell  v.  Kelly,  44  Cal.  641, 

13  Am.  Rep.  169. 

Connecticut.  —  Mix  v.  Woodward,  12  Conn. 
262. 

Georgia.  —  Howe  Mach.  Co.  v.  Souder,  58 
Ga.  64. 

Illinois.  —  Nelson  v.  Borchenius,  52  111.  236. 


See  also  Dexter  v.  Harrison,  146  111.  169;  Mc- 
Kee  v.  Ingalls,  5  111.  33. 

Indiana.  —  Smawley  v.  Stark,  9  Ind.  386;  De 
Armond  v.  Armstrong,  37  Ind.  35. 

Iowa.  —  See  Anderson  v.  Hart,  68  Iowa 
400. 

Kentucky.  —  Allensworth  v.  Coleman,  5  Dana 
(Ky.)  315. 

Massachusetts.  ■ —  Miller  v.  Butler,  6  Cush. 
(Mass.)  71,  52  Am.  Dec.  768;  Com.  v.  Bucking- 
ham, Thach.  Crim.  Cas.  (Mass.)  29;  Leonard 
v.  Allen,  11  Cush.  (Mass.)  241.  See  also  Good- 
rich v.  Stone,  11  Mel.  (Mass.)486;  Goodrich  v. 
Davis,  11  Mel.  (Mass.)  473. 

Michigan. — Farrand  v.  Aldrich,  85  Mich.  593. 

Minnesota. — See  Traynor  v.  Sielaff,  62  Minn. 
420. 

North  Carolina. — See  Briggs  v.  Byrd,  11 
Ired.  L.  (33  N.  Car.)  353. 

Ohio.  —  McLaughlin  v.  Russell,  17  Ohio  475. 

Oregon.  —  Slate"'.  Mason,  26  Oregon  273,  46 
Am.  St.  Rep.  629. 

South  Carolina.  —  Morgan  v.  Livingston,  2 
Rich,  L.  (S.  Car.)  573. 

Tennessee.  —  Tompkins  v.  Wisener,  1  Sneed 
(Tenn.)  458. 

Texas.  —  Houston  Printing  Co.  v.  Moulden, 
15  Tex.  Civ.  App.  574.  See  also  Schulze  v. 
Jalonick,  14  Tex.  Civ.  App.  656. 

Utah.  —  People  v.  Ritchie,  12  Utah  180. 

Vermont.  —  Smith  v.  Miles,  15  Vt.  245.  See 
also  Knapp  v.  Fuller,  55  Vt.  311,  45  Am.  Rep. 
618. 

Circumstances  of  Case  Govern.  —  In  Farrand  v. 
Aldrich,  85  Mich.  593,  the  court  said:  "  The 
authorities  are  not  agreed  as  to  the  admissi- 
bility of  such  evidence.  *  *  *  It  is  difficult, 
if  not  impossible,  to  lay  down  a  rule  applicable 
to  all  cases.  Each  case  must  very  largely  de- 
pend upon  its  own  peculiar  circumstances. 
*  *  *  In  the  present  case  the  name  was 
misspelled,  but  in  sound  was  very  similar  to 
the  correct  name.  Undei  these  circumstances 
we  ihink  il  was  competent  to  show  by  persons 
living  in  the  vicinity,  and  who  read  the 
article,  lhal  they  understood  it  to  refer  to  the 
plaintiff."  See  also  Provost  v.  Brueck,  110 
Mich.  136. 

Where  the  Plaintiff  Was  Named  in  the  Publica- 
tion, and  there  is  nothing  to  show  that  there  is 
another  person  of  the  same  name  in  the  city, 
and  there  is  no  conten  tion  between  the  parties 
as  to  Ihe  identity  of  the  plaintiff  as  the  person 
referred  to,  the  defendant  is  nol  injured  by 
the  admission  of  testimony  of  a  witness  that 
he  understood  the  plaintiff  to  be  meant  by 
the  publication.  Wilson  v.  Fall  River  Daily 
Herald  Pub.  Co.,  143  Mass.  581. 

Conclusion  from  Rumors  or  Conversation  with 
Others.  —  A  witness  cannot  be  permitted  10 
state  who  he  was  induced  by  current  rumor  or 
the  conversation  of  others  to  think  was  meant 
by  the  defendant  when  he  used  the  slanderous 
words.  Allensworth  v.  Coleman,  5  Dana  (Ky.) 
3*5- 
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of  witnesses  on  this  point  is  not  admissible,1  although  they  may  state  the 
facts  and  circumstances  which  show  who  was  pointed  out  by  the  publication.* 

IV.  Malice  —  1.  Meaning  of  Term.  —  The  term  "  malice  "  in  its  broad  sense 
imports  that  state  of  mind  or  feeling  which  prompts  an  individual  to  do  an 
act  whereby  another  is  or  may  be  injured,  wrongfully  and  intentionally,  with- 
out just  cause  or  excuse.3 

2.  Whether  a  Necessary  Ingredient  —  a.  Affirmative  View  —  {^  State- 
ment of  Doctrine.  —  In  regard  to  whether  malice  is  a  necessary  ingredient  of 
libel  or  slander,  there  are  two  views  asserted  by  the  authorities.  The  first, 
which  has  been  many  times  asserted  and  reiterated,  and  is  undoubtedly  sup- 
ported by  the  great  preponderance  of  authority,  is  that  the  gist  of  an  action 
or  prosecution  for  libel  or  slander  is  the  malice  of  the  defendant  in  publishing 
or  uttering  the  defamatory  words.'4 


1.  Opinion   of    Witnesses    Not    Admissible  — 

United  States.  —  See  Smith  v.  Sun  Pub.  Co.,  50 
Fed.  Rep.  399. 

Maine.  —  White  v.  Say  ward,  33  Me.  322. 

Minnesota.  —  Gribble  v.  Pioneer-Press  Co., 
37  Minn.  277,  distinguishing  Blakeman  v. 
Blakeman,  31  Minn.  396. 

New  Hampshire. — Smart  v.  Blanchard,  42 
N.  H.  137. 

New  York.  —  Van  Vechlen  v.  Hopkins,  5 
Johns.  (N.  Y.)  2ii,  4  Am.  Dec.  339;  Maynard 
v.  Beardsley,  7  Wend.  (N.  Y.)  561,  22  Am.  Dec. 
595;  Gibson  v.  Williams,  4  Wend.  (N.  Y.)  320. 

Pennsylvania.  —  Rangier  v.  Hummel,  37  Pa. 
St.  130. 

Distinction  Between  Slanderous  Words  Spoken  in 
Second  and  in  Third  Person.  —  In  McCue  v.  Fer- 
guson, 73  Pa.  St.  333,  the  court  held  that  while 
the  opinion  of  a  witness  as  to  who  was  meant 
was  not  competent,  where  the  alleged  slander- 
ous words  were  spoken  in  the  third  person,  the 
opinion  of  a  witness  on  this  question  was  ad- 
missible when  the  alleged  words  were  in  the 
second  person,  addressed  to  some  one  present, 
as  in  such  case  the  question  to  whom  the 
words  were  addressed  was  necessarily  depend- 
ent upon  opinion,  which  might  be  based  upon 
many  things  in  the  voice,  eyes,  and  gestures 
of  t'ie  utterer,  but  that  if  on  cross-examination 
it  appeared  that  the  opinion  was  grounded 
merely  on  the  words  used,  the  jury  should  be 
instructed  to  disregard  it. 

2.  Witnesses  May  State  Facts  Showing  Who 
Was  Meant.  —  Witnesses  who  have  given  an 
affirmative  answer  to  a  question  whether  they 
knew  to  whom  the  libelous  article  applied, 
may  then  state  the  facts  and  circumstances 
which  showed  who  was  pointed  at  by  the  pub- 
lication. Smith  v.  Sun  Pub.  Co.,  50  Fed.  Rep. 
399,  distinguishing  Van  Vechten  v.  Hopkins,  5 
Johns.  (N.  Y.)  211,  4  Am.  Dec.  339.  See  also 
Rangier  v.  Hummel,  37  Pa.  St.  130. 

3.  As  to  the  Meaning  of  the  Term  Malice  see 
the  following  authorities: 

England.  —  Poitevin  v.  Morgan.  10  L.  C. 
Jur.  93,  1  L.  C.  L.  J.  120;  Hibbs  v.  Wilkinson, 
1  F.  &  F.  608;  Paris  v.  Levy,  2  F.  &  F.  71; 
Morrison  v.  Belcher,  3  F.  &  F.  6r4;  Hedley  v. 
Barlow.  4  F.  &  F.  224;  Strauss  v.  Francis,  4  F. 
&  F.  1107;  Western  Counties  Manure  Co.  v. 
Lawes  Chemical  Manure  Co.,  L.  R.  g  Exch.  218. 

United  States.  —  Times  Pub.  Co.  v.  Carlisle, 
(C.  C.  A.)  94  Fed.  Rep.  762;  Broughton  v.  Mc- 
Grew,  39  Fed.  Rep.  672. 

Alabama.  —  Haley  v.  State,  63  Ala.  83. 


Connecticut.  —  Wynne  v.  Parsons,  57  Conn. 
73;  Moore  v.  Stevenson,  27  Conn.  14. 

Dakota.  —  Territory  v.  Taylor,  I  Dak.  451. 
Delaware.  —  State  v.  Shaffner,  (Del.  1899)  44 
Atl.  Rep.  620. 

Louisiana.  —  Tresca  v.  Maddox,  11  La.  Ann. 
206,  66  Am.  Dec.  198. 

Maine.  —  Jellison  v.  Goodwin,  43  Me.  287,  69 
Am.  Dec.  62. 

Maryland.  —  Blumhardt  v.  Rohr,  70  Md.  32S. 
Massachusetts.  —  Com.    v.   Bonner,   9  Met. 
(Mass.)  410;  Com.  v.  Snelling,  15  Pick.  (Mass.) 
321;  Gott  v.  Pulsifer,  122  Mass.  239,  23  Am. 
Rep.  322. 

Michigan.  —  Austin  v.  Hyndman,  119  Mich. 
615;  Burt  v.  McBain,  29  Mich.  260;  Scripps  v. 
Reilly,  38  Mich.  10,  35  Mich.  372. 

Mississippi.  —  Rodgers  v.  Kline,  56  Miss. 
808,  31  Am.  Rep.  389. 

Missouri.  —  Pennington  v.  Meeks,  46  Mo. 
217;  Buckley  v.  Knapp,  48  Mo.  152. 

New  Jersey.  —  King  v.  Patterson,  49  N.  J.  L. 
417,  60  Am.  Rep.  £22. 

New  York.  —  Shanks  if.  Stumpf,  (Supm.  Ct. 
App.  Div.)  54  N.  Y.  Supp.  1 1 15,  affirming  23 
Misc.  (N.  Y.)  264;  King  v.  Root,  4  Wend.  (N. 
Y.)  113,  21  Am.  Dec.  102;  People  v.  Stark,  59 
Hun  (N.  Y.)  51,  affirmed  136  N.  Y.  538;  Mc- 
Fadden  v.  Morning  Journal  Assoc.,  28  N.  Y. 
App.  Div.  508. 

Nevada.  —  Thompson  v.  Powning,  15  Nev. 
T95- 

Pennsylvania.  —  Barr  v.  Moore,  87  Pa.  St. 
385,  30  Am.  Rep.  367. 

4.  Malice  the  Gist  of  the  Action  or  Prosecution 
—  England.  —  Grant  v.  Secretary  of  State,  2 
C.  P.'  D.  445,  46  L.  J.  C.  PI.  681,  37  L.  T.  N . 
S.  188,  25  W.  R.  848.  See  also  Kine  v.  Sewell, 
3  M.  &  W.  297. 

Canada.  —  See  Poitevin  v.  Morgan,  10  L.  C. 
Jur.  93,  1  L.  C.  L.  J.  120. 

United  States.  —  White  v.  Nicholls,  3  How. 
(U.  S.)266;  McDonald  v.  Woodruff,  2  Dill.  (U. 
S.)  244,  16  Fed.  Cas.  No.  8,770.  See  also  U.  S. 
v.  Cooper,  Whart.  St.  Tr.  659,  25  Fed.  Cas. 
No.  14,865. 

California.  —  Childers  v.  San  Jose  Mercury 
Printing,  etc.,  Co.,  105  Cal.  284,  45  Am.  St. 

Rep.  40. 

Connecticut.  —  Atwater  v.  Morning  News 
Co.,  67  Conn.  504.  See  also  Donaghue  v. 
Gaffy,  54  Conn.  257;  Stow  v.  Converse,  3  Conn. 
325,  8  Am.  Dec.  189. 

Dakota.  —  See  Territory  v.  Taylor,  1  Dak. 
451. 
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(2)  Presumption  of  Malice.  —  The  authorities  have,  however,  divided  malice 
into  two  kinds,  (a)  actual  or  express  malice  or  malice  in  fact,  and  {b)  implied 
malice  or  malice  in  lav/,1  and  hold  that  the  latter  alone  is  necessary,  in  the 


Delaware.  —  Layton  v.  Harris,  3  Harr.  (Del.) 

406;    Rice  v.  Simmons,  2  Harr.  (Del.)  309; 

State  v.  Shaffner,  (Del.  1899)  44  Atl.  Rep.  620. 
Illinois.  —  McKee  v.  Ingalls,  5  111*.  30- 
Indiana.  —  Mousler  v.  Harding,  33  Ind.  176, 

5  Am.  Rep.  195.    See  Keesling  v.  McCall,  36 

Ind.  321. 

Iowa.  — See  State  v.  Keenan,  (Iowa  igoo)  82 
N.  VV.  Rep.  792;  H alley  v.  Gregg,  74  Iowa  563. 

Kentucky. — Hardin  v.  Cumstock,  2  A.  K. 
Marsh.  (Ky.)  480,  12  Am  Dec.  427;  Stewart  v. 
Hall,  83  Ky.  380;  Williams  v.  Gordon,  11  Bush 
(Ky.)  693;  Hanning  v.  Bassett,  12  Bush  (Ky.) 
361;  Hart  -j.  Reed,  1  B.  Mon.  (Ky.)  166,  35  Am. 
Dec.  179;  Courier-Journal  Co.  v.  Sallee,  (Ky. 
1898)  47  S.  W.  Rep.  226.  See  also  Smith  v. 
Com.,  98  Ky.  437. 

Louisiana.  —  Gilbert  v.  Palmer,  8  La.  Ann. 
130;  Harry  v.  Constantin,  14  La.  Ann.  795; 
Lester  v.  Cotley,  45  La.  Ann.  1006. 

Maine.  —  Usher  v.  Severance,  20  Me.  9,  37 
Am.  Dec.  33.  See  also  State  v.  Robbins,  66 
Me.  324. 

Maryland.  —  Hagan  v.  Hendry,  18  Md.  177; 
Law  v.  Scott,  5  Har.  &  J.  (Md.)  438;  Nolan  v. 
Traber,  49  Md.  460,  33  Am.  Rep.  277;  Negley 
v.  Farrow,  60  Md.  176,  45  Am.  Rep.  715. 

Massachusetts.  —  Com.  v.  Bonner,  9  Met. 
(Miss.)  410;  Com.  v.  Blanding,  3  Pick.  (Mass.) 
304,  15  Am.  Dec.  214;  Com.  v.  Snelling,  15 
Pick.  (Mass.)  337.  See  also  Coffin  v.  Coffin,  4 
Mass.  1,  3  Am.  Dec.  189;  Com.  v.  Clap,  4  Mass. 
163,  3  Am.  Dec.  212;  Walker  v.  Winn.  8  Mass. 
248;  Clark  v.  Binnt  y,  2  Pick.  (Mass.)  113. 

Michigan.  —  Ritchie  v.  Stenius,  73  Mich.  563; 
Huson  v.  Dale,  19  Mich.  17,2  Am.  Rep.  66. 
See  also  Taylor  v.  Kneeland,  1  Dougl.  (Mich.) 
67;  Sullings  v.  Shakespeare,  46  Mich.  408,  41 
Am.  Rep.  166;  Vickers  v.  Stoneman,  73  Mich. 
419. 

Mississippi.  —  See  Torrance  v.  Hurst,  Walk. 
(Miss.)  403. 

Missouri.  —  See  Anthony  v.  Stephens,  1  Mo. 
254,  13  Am.  Dec.  497;  Nelson  v.  Musgrave, 
10  Mo.  648;  Price  v.  Whitely,  50  Mo.  439; 
Legg  v.  Dunleavy,  80  Mo.  558,  50  Am.  Rep. 
512;  Hermann  v.  Bradstreet  Co.,  19  Mo.  App. 
227;  McCloskey  v.  Pulitzer  Pub.  Co.,  152  Mo. 
339- 

Nevada.  —  Thompson  v.  Powning,  15  Nev. 
I95- 

New  Jersey.  —  See  King  v.  Patterson,  49  N. 
J.  L.  417,  60  Am.  Rep.  622. 

New  York.  —  People  v.  Stark,  59  Hun  (N. 
Y)  51,  affiryied  136  N.  Y.  538;  Root  v.  King, 
7  Cow.  (N.  Y.)  613;  Fry  v.  Bennett,  5  Sandf. 
(N.  Y.)  54;  Hovey  v.  Rubber  Tip  Pencil  Co., 
57  N.  Y.  119,  15  Am.  Rep.  470;  King  v.  Root, 
4  Wend.  (N.  Y.)  113,  21  Am.  Dec.  102.  See 
also  Liddle  v.  Hodges,  2  Bosw.  (N.  Y.)  537; 
John  W.  Lovell  Co.  v.  Houghton,  54  N.  Y. 
Super.  Ct.  60;  People  v.  Croswell,  3  Johns. 
Cas.  (N.  Y.)  354;  Byam  v.  Collins,  111  N.  Y. 
143  7  Am.  St.  Rep.  726;  Malone  v.  Stilwell, 
(C.  PI.  Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  421 ;  Cooper 
v.  Greeley,  1  Den.  (N.  Y.)  357;  Southwick  v. 
Stevens,  10  Johns.  (N.  Y.)  443;  Thomas  v. 
Croswell,  7  Johns.  (N.  Y.)  264;  Steele  v.  South- 


wick, 9  Johns.  (N.  Y.)2I4;  Schuyler  v.  Busbey, 
68  Hun  (N.  Y.)  474,  affirmed  142  N.  Y.  680. 

North  Carolina.  —  See  State  v.  White,  7  Led. 
L.  (29  N.  Car.)  180. 

Ohio. — See  Newbraugh  v.  Curry,  Wright 
(Ohio)  47;  Watson  v.  Trask,  6  Ohio  532,  27 
Am.  Dec.  271. 

Pennsylvania.  — Com.  v.  Murphy,  8  Pa.  Co. 
Ct  399;  Com.  v.  Rudy,  5  Pa.  Dist.  270;  Cc  m. 
v.  Disbrow,  5  Pa.  Dist.  276,  note;  Neeb  v. 
Hope,  in  Pa.  St.  145-  See  also  Barr  v.  Moore, 
87  Pa.  St.  390,  30  Am.  Rep.  367;  Runkle  v. 
Meyer,  3  Yeates  (Pa.)  518,  2  Am.  Dec.  303; 
Pittock  v.  O'Niell,  63  Pa.  St.  258,  3  Am.  Rep. 
544;  M'Corkle  v.  Binns,  5  Binn.  (Pa.)  349,  6 
Am.  Dec.  420. 

South  Carolina.  —  State  v.  Farley,  4  McCord 
L.  (S.  Car.)  317. 

Tennessee.  —  Saunders  v.  Baxter,  6  Heisk. 
(Tenn.)  369. 

Utah.  —  See  People  v.  Ritchie,  12  Utah  180. 

Virginia.  —  Chaffin  v.  Lynch,  83  Va.  106; 
Dillard  v.  Collins,  25  Gratt.  (Va.)  343- 

Washington.  —  See  State  v.  Nichols,  15 
Wash.  r. 

Intent  Alone  Cannot  Constitute  Libel. —  If  a 

publication  does  not  contain  any  libelous 
charge,  no  action  will  lie  therefor,  no  matter 
what  its  author  intended.  Mosier  v.  Stoll,  119 
Ind.  244.  See  also  Abrams  v.  Smith,  8  Elackf. 
(Ind.)  95;  Root  v.  Lowndes,  6  Hill  (N.  Y.)  518, 
41  Am.  Dec.  762. 

1.  Kinds  of  Malice.  —  England.  —  Bromage  v. 
Prosser,  4  B.  &  C.  247,  10  E.  C.  L.  321,  6  Dowl. 
&  R  296,  1  C.  &  P.  475- 

United  States.  —  McDonald  v.  Woodruff,  2 
Dill.  (U.  S.)  244,  16  Fed.  Cas.  No.  8,770. 

California.  —  Childers  v.  San  Jose  Mercury 
Printing,  etc.,  Co.,  105  Cal.  284,  45  Am.  St. 
Rep.  40. 


Goodwin,  43  Me.  287, 
13.  Dale,  19  Mich.  17,  2 
Sayings  Co.,  76  Mo. 
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Maine.  —  Jellison  v. 
69  Am.  Dec.  62. 

Michigan.  —  Huson 
Am.  Rep.  66. 

Missouri.  —  Arnold 
App.  159- 

New  Fork.  —  Schuyler  v.  Busbey,  68  Hun 
(N.  Y.)  474,  142  N.  Y.  680;  Van  Ingen  v.  Star 
Co.,  1  N.  Y.  App.  Div.  429,  affirmed  157  N.  Y. 
695.    See  also  Lewis  v.  Chapman,  16  N.  Y.  372. 

Ohio.  —  Liles  v.  Gaster,  42  Ohio  St.  636. 

Tennessee. — Saunders  v.  Baxter,  6  Heisk. 
(Tenn.)  369. 

Wisconsin.  —  See  Wilson  v.  Noonan,  35  Wis. 
321. 

Distinction  Between  the  Two  Kinds  of  Malice. 

—  The  court  of  California  has  defined  malice 
in  law  as  "  a  wrongful  act,  done  intentionally, 
without  just  cause  or  excuse,"  and  malice  in 
fact  as  "  a  spiteful  or  rancorous  disposition 
which  causes  an  act  to  be  done  for  mischief." 
Childers  v.  San  Jose  Mercury  Printing,  tie, 
Co.,  105  Cal.  284,  45  Am-  St.  Rep.  40.  See 
also  Lick  v.  Owen,  47  Cal.  252;  Bell  v.  Fer- 
nald,  71  Mich.  267;  King  v.  Patterson,  49  N. 
J   L.  417,  60  Am.  Rep.  622. 

Personal  Ill-will. —  In  Delaware  it  has  been 
considered  that  in  order  to  find  express  malice 
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case  of  publications  or  communications  not  privileged,1  to  enable  the  person 
defamed  to  maintain  a  civil  action  and  recover  the  actual  damages  sustained 
by  him,3  and  that  such  malice  will  be  presumed  from  the  mere  publication  or 
utterance  of  words  which  are  per  se  libelous  or  slanderous,  especially  if  the 
words  be  false  ;  3  while  express  malice  or  malice  in  fact  is  not  usually  presumed 


the  jury  must  be  satisfied  that  the  defendant 
was  actuated  by  personal  ill-will  against  ihe 
plaintiff  and  maliciously  intended  to  do  him 
injury.    Nailor  v.  Ponder,  i  Marv.  (Del.)  408. 

And  a  similar  view  has  been  intimated  in 
New  York.  See  Smith  v.  Matthews,  152  N.  Y. 
152,  reversing  (Buffalo  Super.  Ct.  Gen.  T.)  9 
Misc.  (N.  Y.)  427;  Grant  v.  Herald  Co.,  42  N. 
Y.  App.  Div.  354. 

In  Connecticut,  on  ihe  other  hand,  ihe  term 
"  malice  in  fact,"  as  used  in  a  statute  requir- 
ing the  plaintiff  to  prove  such  malice  in  order 
to  recover  general  damages,  has  been  con- 
strued to  mean  simply  improper  and  unjustifi- 
able motives, and  not  malignity,  spite,  or  haired 
towards  the  particular  person  injured.  Wynne 
v.  Parsons,  57  Conn.  73;  Moore  v.  Stevenson, 
27  Conn.  14;  Hotr.hkiss  v.  Porter,  30  Conn. 
414. 

A  Matter  of  Evidence  Only.  —  It  has  also  been 
asserted  that  the  true  distinction  between  the 
two  kinds  of  malice  is  not  in  the  malice  itself, 
but  simply  in  the  evidence  by  which  it  is 
established.  Huson  v.  Dale,  19  Mich.  17,  2 
Am.  Rep.  66;  Lewis  v.  Chapman,  16  N.  Y.  369; 
Wilson  v.  Noonan,  35  Wis.  321. 

1.  Implied  Malice  Not  Sufficient  Where  Com- 
munication Privileged.  —  See  infra,  this  article, 
Privileged  Communications,  where  the  entire 
q  restion  of  malice  as  connected  with  privi- 
leged communications  or  publications  is 
treated. 

2.  Malice  in  Law  Sufficient  to  Support  Action. 

—  Jellison  v.  Goodwin,  43  Me.  287,  69  Am. 
Dec.  62.  See  also  Moore  v.  Stevenson,  27 
Conn.  14;  Blumhardt  v.  Rohr,  70  Md.  328; 
Belo  v.  Fuller,  84  Tex.  453,  31  Am.  St.  Rep.  75; 
Forke  v.  Homann,  14  Tex.  Civ.  App.  670. 
And  see  cases  cited  in  next  note. 

Or  Prosecution.  —  Com.  v.  Murphy,  8  Pa.  Co. 
Ct.  399. 

3.  When  Malice  Is  Presumed  —  England.  — 
Morgan  v.  Lingen,  8  L.  T.  N.  S.  800;  Darby  v. 
Oaseley,  1  H.  &  N.  1,  2  Jur.  N.  S.  497,  25  L. 
J.  Exch.  227;  Roberts  v.  Camden,  9  East  93; 
Palmerz'.  Hummerston,  1  Cab.  &  El.  36;  Jack- 
son v.  Hopperton,  16  C.  B.  N.  S.  829,  in  E. 
C.  L.  829,  12  W.  R.  913,  10  L.  T.  N.  S.  529; 
Reg.  v.  Gathercole,  2  Lewin  C.  C.  237;  Har- 
grave  v.  Le  Breton  4  Burr.  2425;  Bromage  v. 
Prosser,  4  B.  &  C.  247,  10  E.  C.  L.  321,  6 
Dowl.  &  R.  296,  i  C.  &  P.  475;  Wilson  v. 
Stephenson,  2  Price  282;  Tompson  v.  Dash- 
wood,  n  Q.  B.  D.  43,  52  L.  J.  Q.  B.  425,  48  L. 
T.  N.  S.  943.  See  also  Hooper  v.  Truscott,  2 
Scott  672,  2  Bing.  N.  Cas.  457,  29  E.  C.  L.  395; 
Rogers  v.  Clifton,  3  B.  &  P.  587;  Blackburn  v. 
Blackburn,  4  Bing.  395,  15  E.  C.  L.  14,  1  M.  & 
P.  33;  Huntley  v.  Ward,  6  C.  B.  N.  S.  514,  95 
E.  C.  L.  514,  6  Jur.  N.  S.  18,  14  E.  C.  L.  248,  3 
C.  &  P.  146;  Wenman  v.  Ash,  13  C.  B.  845, 
76  E.  C.  L.  845,  22  L.  J  C.  PI.  190,  17  Jut.  579', 
1  C.  L.  R.  592;  Duncan  v.  Thwaites,  3  B.  &  C. 
556,  10  E.  C.  L.  179;  Fisher  v.  Clement,  10  B. 
&  C.  472,  21  E.  C.  L.  117;  O'Brien  1.  Clement, 


15  M.  &  W.  435;  Rex  v.  Harvey,  2  B.  &  C.  259. 
9  E.  C.  L.  79. 

Canada. —  Bielle  v.  Benning,  4  Montreal 
Super.  Ct.  219;  Mail  Printing,  etc.,  Co.  v. 
Canada  Shipping  Co.,  4  Montreal  Q.  B.  225. 
See  also  Publication  du  Canada  Revue  v. 
Fabre,  6  Quebec  Super.  Ct.  436;  McCullough 
v.  Mclntee,  13  U.  C.  C.  P.  441. 

United  States.  —  Broughlon  v.  McGrew,  39 
Fed.  Rep.  672;  Smith  v.  Sun  Printing,  etc.. 
Assoc.,  (C.  C.  A.)  55  Fed.  Rep.  240;  White  v. 
Nicholls,  3  How.  (U.  S.)  266;  Dexter  v.  Spear. 

4  Mason  (U.  S.)  115,  7  Fed.  Cas.  No.  3,867: 
Times  Pub.  Co.  v.  Carlisle  (C.  C.  A.)  94  Fed. 
Rep.  762;  Whitney  v.  Janesville  Gazette,  5 
Biss.  (U.  S.)  330;  McDonald  v.  Woodruff,  2 
Dill.  (U.  S.)  244,  16  Fed.  Cas.  No.  8,770;  Union 
Mut.  L.  Ins.  Co.  v.  Thomas,  83  Fed.  Rep.  803, 
48  U.  S.  App.  575. 

Alabama.  —  Shelton  v.  Simmons,  12  Ala.  466; 
Johnson  v.  Robertson,  8  Port.  (Ala.)  486;  Law- 
son  v.  Hicks,  38  Ala.  279,  81  Am.  Dec.  49 
See  also  Haley  v.  State,  63  Ala.  83. 

Arkansas.  —  Obaugh  v.  Finn,  4  Ark.  no,  37 
Am.  Dec.  773.  See  also  Carlock  v.  Spencer,  7 
Ark.  12. 

California.  —  Dixon  v.  Allen,  69  Cal.  527; 
Mowry  v.  Raabe,  89  Cal.  606;  Lick  v.  Owen,  47 
Cal.  252;  Harris  v.  Zanone,  93  Cal.  59;  Chil- 
ders  v.  San  Jose  Mercury  Printing,  etc.,  Co., 
105  Cal.  284,  45  Am.  St.  Rep.  40. 

Colorado.  —  Republican  Pub.  Co.  v.  Conroy, 

5  Colo.  App.  262. 

Connecticut.  —  Atwater  v.  Morning  News  Co., 
67  Conn.  504.  See  also  Wynne  v.  Parsons,  57 
Conn.  73;  Arnott  v.  Standard  Assoc.,  57  Conn. 
86. 

Dakota.  —  Territory  v.  Taylor,  1  Dak.  451. 

Delaware. — Cameron  v.  Cockran,  2  Marv. 
(Del.)  166;  Nailor  v.  Ponder,  I  Marv.  (Del.) 
408;  Parke  v.  Blackiston,  3  Harr.  (Del.)  373; 
Kinney  v.  Hosea,  3  Harr.  (Del.)  397;  Layton 
v.  Harris,  3  Harr.  (Del.)  406;  States.  Shaffner, 
(Del.  1899)  44  Atl.  Rep.  620;  Kennedy  v.  Wood- 
row,  6  Houst.  (Del.)  46;  Croasdale  v.  Bright. 

6  Houst.  (Del.)  52. 

Georgia.  —  Howe  Mach.  Co.  v.  Souder,  58 
Ga.  64;  Cox  v.  Strickland,  101  Ga.  482 ;  Pledger 
v.  State,  77  Ga.  242. 

Illinois. —  Mitchell  v.  Milholland,  106  111.  175; 
McKee  v.  Ingalls,  5  111.  30;  Gilmer  v.  Eubank, 
13  111.  271;  Zuckerman  v.  Sonnenschein,  62  111. 
115;  Tottleben  v.  Blankenship,  58  111.  App.  47  ; 
Colby  71.  McGee,  48  111.  App.  294;  Hatch  v. 
Potter,  7  111  725,  43  Am.  Dec.  88;  Hosley  v. 
Books,  20  111.  115,  71  Am.  Dec.  252. 

Indiana.  —  Burton  v.  Beasley,  88  Ind.  401; 
Yeates  v.  Reed.  4  Rlackf.  (Ind.)  463,  32  Am. 
Dec.  43;  Byrket  v.  Monohon,  7  Blackf.  (Ind.) 
83,  41  Am.  Dec.  212;  Smith  v.  Rodecap,  5  Ind. 
App.  78;  Gaul  v.  Fleming,  10  Ind.  253;  Mous- 
ler  v.  Harding,  33  Ind.  176,  5  Am.  Rep.  195. 
See  also  Gabe  v.  McGinnis,  68  Ind.  53S;  Bran- 
stetier  v.  Dorrough,  81  Ind.  527;  Hauger  v. 
Bcnua,  153  Ind.  642. 
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Iowa.  —  Dixon  v.  Stewart,  33  Iowa  125-. 
Hulbert  v.  New  Nonpareil  Co.,  (Iowa  1900)  82 
N.  W.  Rep.  928;  Mielenz  v.  Quasdorf,  68  Iowa 
726. 

A'ansas. —  State  v.  Brady,  44  Kan.  435.21 
Am.  St  Rep.  296;  Walkers.  Wickens,  49  Kan. 
42;  State  v.  Clyne,  53  Kan.  8.  See  also 
Russell  v.  Anthony,  21  Kan.  450,  30  Am. 
Rep.  436. 

Kentucky.  —  Courier- Journal  Co.  v.  Sallee, 
(Ky.  1898)  47  S.  W.  Rep.  226;  Vance  v.  Louis- 
ville Courier-Journal  Co.,  95  Ky.  41;  Trabue 
v.  Mays,  3  Dana  (Ky.)  138,  28  Am.  Dec.  61; 
Blackwell  v.  Johnston,  (Ky.  1900)  56  S.  W. 
Rep.  12;  Jones  v.  Todd,  (Ky.  1899)  51  S.  W. 
Rep.  452;  Nicholson  v.  Rust,  (Ky.  1899)  52  S. 
W.  Rep.  933;  Hart  v.  Reed,  1  B.  Mon.  (Ky.) 
166,  35  Am  Dec.  179;  Stewart  v.  Hall,  83  Ky. 
380.  See  also  Harper  v.  Harper,  10  Bush  (Ky.) 
447;  Nicholson  v.  Dunn,  (Ky.  1899)  52  S.  W. 
Rep.  935;  Smilh  v.  Com.,  98  Ky.  437. 

Louisiana.  —  Wimbish  v.  Hamilton,  47  La. 
Ann.  246;  Mequet  v.  Silverman,  52  La.  Ann. 
1369;  Fitzpatrick  v.  Daily  States  Pub.  Co.,  48 
La.  Ann.  1116;  Savoie  v.  Scanlan,  43  La.  Ann. 
967,  26  Am.  St.  Rep.  200;  Tresca  v.  Maddox, 
11  La.  Ann.  2c6.  66  Am.  Dec.  198.  See  also 
Boullemet  v.  Philips,  2  Rob.  (La.)  365;  Gilbert 
v.  Palmer,  8  La.  Ann.  130. 

Maine.  —  Usher  v.  Severance,  20  Me.  9,  37 
Am.  Dec.  33;  True  v.  Plumley,  36  Me.  466; 
Humphries  v.  Parker,  52  Me.  502;  Smith  v. 
Wyman,  16  Me.  14. 

Maryland.  —  Negley  v.  Farrow,  60  Md.  158, 
45  Am.  Rep.  715;  Richardson  v.  State,  66  Md. 
205;  Hagan  v.  Hendry,  18  Md.  177;  Nolan  v. 
Traber,  49  Md.  460,  33  Am.  Rep.  277;  Rigden 
v.  Wolcott,  6  Gill  &  J.  (Md.)  413. 

Massachusetts.  —  Com.  v.  Snelling,  15  Pick. 
(Mass.)  337;  Gott  v.  Pulsifer,  122  Mass.  235,  23 
Am.  Rep.  322;  Com.  v.  Blanding,  3  Pick. 
(Mass.)  304,  15  Am.  Dec.  214;  Lol.hrop  v. 
Adams,  133  Mass.  471,  43  Am.  Rep.  528;  Bod- 
well  v  Osgood,  3  Pick.  (Mass.)  379,  15  Am. 
Dec.  228;  Smilh  v.  Ashley,  11  Met.  (Mass.)  367, 
45  Am.  Dec.  216;  Com.  v.  Damon,  136  Mass. 
441.  See  also  Faxon  v.  Jones,  176  Mass.  206; 
Com.  v.  Bonner,  9  Mel.  (Mass.)  410;  Brown 
v.  Massachusetts  Title  Ins.  Co.,  151  Mass. 
127. 

Michigan.  —  Davis  v.  Marxhausen,  103  Mich. 
315;  Maclean  v.  Scripps,  52  Mich.  214;  Huson 
v.  Dale,  19  Mich.  17,  2  Am.  Rep.  66;  Owen  v. 
Dewey,  107  Mich.  67;  Detroit  Daily  Post  Co. 
v.  McArthur,  16  Mich.  447;  Whittemore  v. 
Weiss,  33  Mich.  348.  See  also  Hay  v.  Reid, 
85  Mich.  296. 

Minnesota.  —  Simmons  v.  Holster,  13  Minn. 
249.  See  also  Sharpe  v.  Larson,  67  Minn. 
428. 

Mississippi.  — Jarnigan  v.  Fleming,  43  Miss. 
710,  5  Am.  Rep.  514;  Furr  v.  Speed,  74  Miss. 
423-  , 

Missouri.  —  Pennington  v.  Meeks,  46  Mo. 
217;  Hudson  v.  Garner,  22  Mo.  423;  Estes  v. 
Antrobus,  J  Mo.  197,  13  Am.  Dec.  496;  Weaver 
v.  Hendrick,  30  Mo.  502;  Baldwin  v.  Fries,  46 
Mo.  App.  288;  Browning  v.  Powers,  142  Mo. 
322. 

Nebraska.  —  Pokrok  Zapadu  Pub.  Co.  v. 
Zizkovsky,  42  Neb.  64. 

Nevada.  —  Thompson  v.  Powning,  15  Nev. 
195. 


New  Hampshire. —  Mason  v.  Mason,  4  N, 
H.  no;  Smart  v.  Blanchard,  42  N.  H.  137. 

New  Jeisey.  —  King  v.  Patterson,  49  N.  J.  L. 
417,  60  Am.  Rep.  622.  See  also  Benton  v- 
State,  59  N.  J.  L.  551. 

New  York.  — John  W.  Lovell  Co.  v.  Hough- 
ton, 116  N.  Y.  520,  affirming  54  N.  Y.  Super. 
Ct.  60;  Harwood  v.  Keech,  4  Hun  (N.  Y.)  389: 
Fry  v.  Bennett,  (N.  Y.  Super.  Ct.  Gen.  T.) 
Code  Rep.  N.  S.  (N.  Y.)  243,  5  Sandf.  (N.  Y.) 
54;  Howard  v.  Sexton,  4  N.  Y.  157;  Hartman 
v.  Morning  Journal  Assoc.,  (C.  PI.  Gen.  T,)  19 
N.  Y.  Supp.  398,  affirmed  138  N.  Y.  638;  Byam 
v.  Collins,  in  N.  Y.  143,  7  Am.  St.  Rep.  726; 
Youmans  v.  Paine,  86  Hun  (N.  Y.)  479;  Root 
v.  King,  7  Cow.  (N.  Y.)  613;  Krug  v.  Pitass, 
162  N.  Y.  154;  Lewis  v.  Few,  5  Johns.  (N. 
Y.)  1;  King  v.  Root,  4  Wend.  (N.  Y.)  113, 
21  Am.  Dec.  102;  Littlejohn  v.  Greeley,  (Supm. 
Ct.)  13  Abb.  Pr.  (N.  Y.)  41;  Schuyler  v.  Bus- 
bey,  68  Hun  (N.  Y.)  474,  affirmed  142  N.  Y. 
680;  Sanderson  v.  Caldwell,  45  N.  Y.  398,  6 
Am.  Rep.  105;  People  v.  Stark,  59  Hun  (N. 
Y.)  51,  affirmed  136  N.  Y.  538;  Gilman  v.  Low- 
ell, 8  Wend.  (N.  Y.)  573,  24  Am.  Dec.  96;  Root 
v.  Lowndes,  6  Hill  (N.  Y.)  518,  41  Am.  Dec. 
762;  Moore  v.  Manufacturers'  Nat.  Bank,  123 
N.  Y.  420. 

North  Carolina.  —  Erwin  v.  Sum  row,  I 
Hawks  (8  N.  Car.)  472;  Dudley  v.  Robinson, 

2  Ired.  L.  (24  N.  Car.)  141 ;  Ramsey  v.  Cheek, 
109  N.  Car.  270;  Byrd  v.  Hudson,  113  N.  Car. 
203, 

Ohio.  —  Ickes  v.  State,  16  Ohio  Cir.  Ct.  31, 
8  Ohio  Cir.  Dec.  442. 

Oregon.  —  Thomas  v.  Bowen,  29  Oregon  258; 
State  v.  Mason,  26  Oregon  273,  46  Am.  St. 
Rep.  629. 

Pennsylvania.  —  Hayes  v.  Press  Co.,  127  Pa. 
St.  642,  24  W.  N.  C.  (Pa.)  413;  Com.  v.  Odell, 

3  Pittsb.  (Pa.)  449;  Moore  v.  Leader  Pub.  Co., 
8  Pa.  Super.  Ct.  152,  42  W.  N.  C.  (Pa.)  570: 
Farley  v.  Ranck,  3  W.  &  S.  (Pa.)  554;  Com. 
v.  Rovnianek.  12  Pa.  Super.  Ct.  86;  Com.  v. 
Swallow,  8  Pa.  Super.  Ct.  539;  Com.  v. 
Murphy,  8  Pa.  Co.  Ct.  399;  Bornman  v.  Boyer, 
3  Binn.  (Pa.)  515,  5  Am.  Dec.  380;  Neeb  v. 
Hope,  in  Pa.  St.  145.  See  also  Com.  v.  Rudy, 
5  Pa.  Dist.  270. 

Tennessee.  —  Mattson  v.  Albert,  97  Tenn. 
232;  Saunders  v.  Baxter,  6  Heisk.  (Tenn.)  369. 
See  also  Williams  v.  McKee,  98  Tenn.  139. 

Texas. — Ledgerwood  v.  Elliott,  (Tex.  Civ. 
App.  1899)  51  S.  W.  Rep.  872;  Forke  v.  Ho- 
mann,  14  Tex.  Civ.  App.  670;  Behee  v.  Mis- 
souri Pac.  R.  Co.,  71  Tex.  424;  England  v. 
v.  Slate,  (Tex.  Crim.  1899)49  S.  W.  Rep.  379. 

Vermont.  —  Nott  v.  Stoddard,  38  Vt.  25,  88 
Am.  Dec.  633. 

Virginia.  —  Dillard  v.  Collins,  25  Gratt.  (Va.) 
343- 

Washington.  —  See  Stewart  v.  Major,  17 
Wash.  238;  State  v.  Nichols,  15  Wash.  1. 

Wisconsin. — Candrian  v.  Miller,  98  Wis. 
164;  Brueshaber  v.  Hertling,  78  Wis.  498;  De- 
laney  v.  Kaetel,  81  Wis.  353;  Eviston  v. 
Cramer,  57  Wis.  570. 

Presumption  of  Malice  May  Be  Rebutted. — Jack- 
son v.  Hopperton,  16  C.  B.  N.  S.  S29,  in  E. 
C.  L.  829,  12  W.  R.  913,  10  L.  T.  N.  S.  529; 
Cox  v.  Strickland,  101  Ga.  482;  Zuckerman  v. 
Sonnenschein,  62  111.  115;  Smith  v.  Rodecap,  5 
Ind.  App.  78;  Mason  v.  Mason,  4  N.  H.  no; 
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but  must  be  proved,1  and  is  necessary  only  to  entitle  the  person  defamed  to 
recover  punitive  or  exemplary  damages,3  or  to  rebut  the  inference  arising 
from  a  qualified  privilege,3  or  to  authorize  a  recovery  where  the  words  are  not 
actionable  in  themselves.4 

b.  View  that  Malice  Is  Not  Necessary  in  Civil  Action.  —It 
will  readily  be  seen  that  the  above  doctrine  is  rather  a  roundabout  way  of  arriv- 
ing at  a  result,  in  that,  the  legal  fiction  that  malice  was  essential  to  the  action 
having  been  set  up,  its  force  is  entirely  destroyed  by  another  legal  fiction  that 
the  malice  essential  to  maintain  the  action  will  be  presumed  in  every  cape.5 
And  the  better  view  undoubtedly  is  that  except  in  the  case  of  communications 
or  publications  which  are  qualifiedly  privileged,6  malice  on  the  part  of  the 
defendant  in  publishing  or  uttering  the  defamatory  words  is  not  necessary  to 
entitle  the  plaintiff  to  recover  in  a  civil  action  all  the  actual  damages  which 
he  has  sustained  by  reason  of  the  libel  or  slander,7  but  may  be  shown  in  order 
to  entitle  the  plaintiff  to  recover  punitive  or  exemplary  damages.8  The  latter 
view  is  preferable  because  it  does  away  with  the  useless  and  cumbersome  fictions 
of  assuming  a  necessary  ingredient  for  the  maintaining  of  an  action  and  pre- 
suming that  such  ingredient  exists,  and  of  trying  to  distinguish  between  two 
kinds  of  malice,  whereas  there  is  and  can  be  in  an  action  of  libel  or  slander  only 
one  kind,  and  that  such  as  can  be  proved.9 


Com.  v.  Rovnianek,  12  Pa.  Super.  Ct.  86.  See 
also  People  r.  Slark,  59  Hun  (N.  Y.)  51, 
affirmed  136  N.  Y.  538. 

Presumption  of  Malice  Conclusive  When  Publi- 
cation False.  —  Territory  v.  Taylor,  1  Dak.  471. 

Good  Motives  Implied  from  Truth  of  Charge.  — 
Whitney  v.  Janesville  Gazette,  5  Biss.  (U.  S.) 
330. 

No  Presumption  of  Malice  Where  Language  Not 
Defamatory.  —  Gunning  v.  Appleton,  (C.  PI. 
Gen.  T.)  sS  How.  Pr.  (N.  Y.)  471. 

1.  Express  Malice  Never  Presumed.  —  Nailor  v. 
Ponder,  1  Marv.  (Del.) 408;  Cameron  v.  Cock- 
ran,  2  Marv.  (Del.)  166. 

Under  the  Code  of  California  such  malice  in 
fact  may  be  implied  or  presumed  as  to  estab- 
lish prima  facie  the  right  of  the  plaintiff  to 
exemplary  damages.  In  other  words,  the 
existence  of  malice  in  fact  is  sufficiently  shown 
by  the  publication  to  make  the  question  an 
issue  before  the  jury.  Childers  v.  San  Jose 
Mercury  Printing,  etc.,  Co.,  105  Cal.  284,  43 
Am.  St.  Rep.  40. 

In  New  York,  also,  it  has  been  held  that 
malice  in  fact  may  be  inferred  from  the  pub- 
lication without  justification  of  false  defama- 
tory matter.  Morrison  v.  Press  Pub.  Co.,  59 
N.  Y.  Super.  Ct..  216,  affirmed  133  N.  Y.  538. 

2.  Express  Malice  as  Authorizing  Exemplary 
Damages.  —  See  infra,  this  article,  Damages. 

3.  Express  Malice  as  Rebutting  Inference  Aris- 
ing from  Qualified  Privilege.  —  See  infra,  this 
article,  Privileged  Communications. 

4.  Express  Malice  Must  Be  Shown  Where  Words 
Not  Per  Se  Actionable.  —  Cameron  v.  Cockran,  2 
Marv.  (Del.)  166. 

5.  Defects  in  Doctrine  that  Malice  Is  Necessary. 
—  Prince  v.  Brooklyn  Dailv  Eagle,  (Supm.  Ct. 
Spec.  T.)i6  Misc.  (N.  Y.)  188. 

6.  The  Question  of  Malice  in  Regard  to  Priv- 
ileged Communications  is  fully  discussed  in  an- 
other part  of  this  article.  See  infra,  Privileged 
Co  m  m  unications. 

7.  Malice  Not  Necessary  —  England.  —  See 
Style  392;  Mercer  v.  Sparks,  Owen  51,  Noy 
45;  Allen  v.  Flood,  (1898)  A.  C.  1. 


Civ.  App. 
Wis.  663; 


Indiana.  —  Wabash  Printing,  etc.,  Co.  v. 
Crumrine,  123  Ind.  89. 

Massachusetts.  —  See  Curtis  v.  Mussey,  6 
Gray  (Mass.)  261. 

Michigan.  —  Austin  v.  Hyndman,  119  Mich. 
615;  Smurthwaite  v.  News  Pub.  Co.,  (Mich. 
1900)  83  S.  W.  Rep.  116.  See  also  McGuire  v. 
Vaughan,  106  Mich.  280. 

Minnesota. — See  Shull  v.  Raymond,  23  Minn. 
66. 

New  York.  —  Ullrich  v.  New  York  Press  Co., 
(Supm.  Ct.  Tr.  T.)  23  Misc.  (N.  Y.)  168;  Prince 
v.  Brooklyn  Daily  Eagle,  (Supm.  Ct.  Spec.  T.) 
16  Misc.  (N.  Y.)  186.  See  also  Holmes  v. 
Jones,  147  N.  Y.  59,  49  Am.  St.  Rep.  646;  Viele 
v.  Gray,  (C.  PI.  Spec.  T.)  18  How.  Pr.  (N.  Y.) 
565;  Hunt  -./.  Bennett,  19  N.  Y.  173;  Heyler  v. 
New  York  News  Pub.  Co.,  71  Hun  (N.  Y  )  4, 
affirmed  148  N.  Y.  734. 

Texas.  —  Brown  v.  Durham,  (Tex. 
1897)  42  S.  W.  Rep.  331. 

Wisconsin.  —  Sans  v.  Joerris,  14 
Wilson  v.  Noonan,  35  Wis.  321. 

8.  For  What  Purpose  Malice  May  Be  Shown.  — 
Ullrich  v.  New  \  ork  Press  Co.,  (Supm.  Ct.  Tr. 
T.)  23  Misc.  (N.  Y.)  168;  Prince  v.  Brooklyn 
Daily  Eagle,  (Supm.  Ct.  Spec.  T.)  16  Misc.  (N. 
Y.)  186;  Wilson  v.  Noonan,  35  Wis.  321.  See 
also  King  v.  Root,  4  Wend.  (N.  Y.)  137;  Hunt 
v.  Bennett,  19  N.  Y.  173;  Viele  v.  Gray,  (C.  PI. 
Spec.  T.)  18  How.  Pr.  (N.  Y.)  565. 

The  Malice  Which  Will  Authorize  Exemplary 
Damages  in  an  action  for  libel  is  "  a  bad, 
wicked,  or  vile  intent,  the  intentional  and 
wicked  doing  of  a  wrong  hurtful  of  another." 
Brown  v.  Durham,  (Tex.  Civ.  App.  1897)  42 
S.  W.  Rep.  331. 

9.  Reason  for  Preference  of  View  that  Malice  Is 
Not  Necessary.  —  The  reasonableness  of  the 
view  stated  in  the  text  is,  it  is  considered,  con- 
clusively vindicated  by  the  opinion  of  the  court 
in  Princes.  Brooklyn'Daily  Eagle,  (Supm.  Ct. 
Spec.  T.)  16  Misc.  (N.  Y.)  188.  And  see  also 
the  opinion  in  Ullrich  v.  New  York  Press  Co., 
(Supm.  Ct.  Tr.  T).  23  Misc.  (N.  Y.)  168,  in 
which  the  opposite  view  is  termed  "  the  bug- 
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c.  Adoption  of  Either  View  Leads  to  Same  Result.  —  It  is  readily 
to  be  seen  that  the  adoption  of  either  of  the  views  shown  above  must  inev- 
itably lead  to  the  same  result,  which  is  simply  this:  in  civil  actions  for  libel  or 
slander,  where  the  occasion  of  the  publication  or  utterance  of  the  defamatory 
words  is  not  privileged,  actual  malice  on  the  part  of  the  defendant  is  material 
only  on  the  question  of  punitive  or  exemplary  damages  and  must  be  shown  iti 
order  to  recover  such  damages,  but  the  plaintiff  may  recover  actual  or  com- 
pensatory damages  regardless  of  whether  or  not  there  was  any  actual  malice 
on  the  part  of  the  defendant, 1 

3.  Evidence  — a.  Burden  of  Proof.  —  In  those  cases  in  which  malice  is 
presumed  it  is  of  course  unnecessary  for  the  plaintiff  or  the  prosecution  to 
introduce  any  evidence  of  malice  other  than  may  be  inferred  from  the  publi- 
cation or  utterance  of  the  defamatory  words,3  and  the  burden  of  proof  is  upon 
the  defendant  to  show  the  absence  of  malice  if  he  relies  upon  that  for  justifi- 
cation.3 Where,  however,  the  circumstances  of  the  publication  are  such  as 
to  repel  the  inference  of  malice  and  exclude  any  liability  of  the  defendant 
except  upon  proof  of  actual  malice,  it  is  incumbent  upon  the  plaintiff  or  the 
prosecution  to  furnish  such  proof.4  And  it  would  certainly  seem  that  a  plain- 
tiff should  be  required  to  prove  actual  malice  where  he  relies  upon  it  as  a 
basis  for  the  recovery  of  punitive  damages.5 

b.  Admissibility,  Competency,  and  Relevancy  of  Evidence  —  (i)  In 
General.  —  Subject  to  the  general  rules  of  evidence  as  to  admissibility,  corn- 


bear  and  confusion  of  the  law  of  libel,"  and 
characterized  as  "  illogical,  unscientific,  un- 
true, and  confusing." 

1,  Adoption  of  Either  View  Leads  to  Same  Re- 
sult. —  See  Brown  v.  Durham,  (Tex.  Civ.  App. 
1897)  42  S.  W.  Rep.  331.  See  infra,  this  tille, 
the  section  Damages. 

2.  No  Evidence  Beyond  Publication  or  Utterance 
of  Defamatory  Words  Necessary  —  England.  — 
Thompson  v.  Dashwood,  n  Q.  B.  D.  43,  H2  L. 
J.  Q.  B.  425,  48  L.  T.  N.  S.  943;  Darby  v. 
Ouseley,  1  H.  &  N.  1;  Roberts  v.  Camden,  9 
East  93. 

United  States.  —  White  v.  Nicholls,  3  How. 
(U.  S.)  266;  Dexter  v.  Sp<;ar,  4  Mason  (U.  S.) 
115.  See  also  Union  Mut.  L.  Ins.  Co.  v. 
Thomas,  (C.  C.  A.)  83  Fed.  Rep.  803. 

California.  —  Dixon  v.  Allen,  69  Cal.  529. 

Delaware.  —  Kinney  v.  Hosea,  3  Harr.  (Del.) 
397;  Parke  v.  Blackiston.  3  Harr.  (Del.)  373. 

Illinois.  —  McKee  v.  Ingalls,  5  111.  30;  Gil- 
mer v.  Eubank,  13  111.  271. 

Indiana.  —  Gabe  v.  McGinnis,  68  Ind.  538; 
Byrket  v.  Monohon,  7  Blackf.  (Ind.)  83,  41 
Am.  Dec.  212;  Yeates  v.  Reed,  4  Blackf.  (Ind.) 
463.  32  Am.  Dec.  43. 

Kentucky.  —  Trabue  v.  Mays,  3  Dana  (Ky.) 
138,  28  Am.  Dec.  61. 

Maine. — True  v.  Plumley,  36  Me.  478; 
Usher  v.  Severance,  20  Me,  g,  37  Am.  Dec. 
33- 

Massachusetts.  —  Bodvvell  v.  Osgood,  3  Pick. 
(Mass.)  379,  15  Am.  Dec.  228;  Curtis  v. 
Mussey,  6  Gray  (Mass.)  261. 

Missouri.  —  Estes  v.  Antrobus,  1  Mo.  197, 
13  Am.  Dec.  496;  Weaver  v.  Hendrick,  30  Mo. 
502;  Hudson  v.  Garner,  22  Mo.  423. 

Nevada.  —  Thompson  v.  Powning,  15  Nev. 
195- 

Mew  York.  —  Sanderson  v.  Caldwell,  45  N. 
Y.  398,  6  Am.  Rep.  105;  Root  v.  King,  7  Cow. 
(N.  Y.)  613,  affirmed  4  Wend.  (N.  Y.)  113; 
Lewis  v.  Chapman,  16  N.  Y.  372;  Fry  v.  Ben- 


nett, (N.  Y.  Super.  Ct.  Gen.  T.)  1  Code  Rep. 
N.  S.  (N.  Y.)  243,  5  Sandf.  (N.  Y.)  54. 

North  Carolina.  —  Erwin  v.  Sumrow,  1 
Hawks  (8  N.  Car.)  472. 

Pennsylvania.  —  Farley  v.  Ranck,  3  W.  &  S. 
(Pa.)  554-  . 

Wisconsin.  —  Brueshaber  v.  Hertling,  78 
Wis.  498.  See  also  Wilson  v.  Noonan,  35 
Wis.  321. 

3.  Burden  of  Proving  Absence  of  Malice  on  De- 
fendant—  Iowa.  —  Dixon  v.  Stewart,  33  Iowa 
125. 

Kentucky.  —  Courier-Journal  Co.  v.  Sallee, 
(Ky.  1898)  47  S.  W.  Rep.  226. 

Louisiana.  —  Sibley  v.  Lay,  44  La.  Ann. 
936. 

Maine.  —  Usher  v.  Severance,  20  Me.  9,  37 
Am.  Dec.  33. 

New  York.  —  Lewis  v.  Few,  5  Tchns.  (N. 
Y.)  1. 

Oregon.  —  State  v.  Mason,  26  Oregon  273,  46 
Am.  St.  Rep.  629. 

Pennsylvania.  —  Com.  v.  Swallow,  8  Pa. 
Super.  Ct.  539;  Com.  v.  Rovnianek,  12  Pa. 
Super.  Ct.  86. 

4.  When  Burden  of  Proving  Malice  Is  Upon 
Plaintiff  or  Prosecution.  —  Hart  v.  Reed,  1  H. 
Mon.  (Ky.)  166,  35  Am.  Dec.  179;  Law  v. 
Scott,  5  Har.  &  J.  (Md.)  438;  Simmons  v. 
Holster,  13  Minn.  249.  See  also  Aldrich 
v.  Press  Printing  Co.,  9  Minn.  133,  86  Am. 
Dec.  84.  And  see  generally  infra,  this  title, 
Privileged  Comm unicatwns , 

In  Order  to  Maintain  a  Reconventional  Demand 
for  Damages,  by  a  defendant,  growing  out  of 
allegations  to  his  detriment  in  the  plaintiff's 
petition,  the  defendant  must  prove  malice  and 
the  want  of  probable  cause.  Hawks  v. 
Bright,  51  La.  Ann.  79.  This  was  a  case  of 
an  action  on  a  contract  of  guaranty. 

5.  Burden  of  Proving  Actual  Malice  Rests  upon 
Plaintiff.  —  See  Union  Mut.  L.  Ins.  Co.  v. 
Thomas,  (C.  C.  A.  )  83  Fed.  Rep.  803. 
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peteney,  and  relevancy,1  either  party  to  an  action  or  prosecution  for  libel  or 
slander  may,  for  the  purpose  of  proving  or  disproving  malice,  introduce  in 
evidence  whatever  tends  to  throw  light  upon  the  motives  of  the  defendant  in 
publishing  or  uttering  the  defamatory  words.2 

(2)  Publication  or  Speaking  of  Defamatory  Words  Must  First  Be  Proved  - 
Until  the  publication  or  speaking  of  some  of  the  actionable  words  on  which 
the  plaintiff  bases  his  right  of  recovery  has  been  proved,  evidence  of  the  malice 
or  quo  annuo  of  the  defendant  is  not  adroi&sible.* 

(x)  Intrinsic  or  Extrinsic  Evidence. -lite  existence  of  malice  may  be 
shown  by  evidence  extrinsic  to  the  alleged  libel  or  slander.4    The  plaintiff  or 


1.  For  the  General  Kules  of  Evidence,  see  the 

title  Evidence,  vol.  n,  p.  484,  and  cross-refer- 
ences there  given. 

2.  General  Rule  as  to  Admissibility  of  Evi- 
dence —  England.  —  See  Reg.  v.  Francis,  L.  R. 
2  C.  C.  128;  Blake  v.  Albion  L.  Assur.  Soc,  4 
C.  P.  D.  94. 

Canada.  —  McCann  v.  Preneveau,  10  Ont. 
573. 

California.  —  Turner  v.  Hears),  115  Cal.  394. 
Connecticut.  —  Hotchkiss  v.  Porter,  30  Conn. 
414. 

Massachusetts.  —  Hastings  v.  Stetson,  130 
Mass.  76. 

Michigan.  —  Provost  v.  Brueck,  no  Mich. 

136.  _ 
Minnesota.  —  Gribble  v.  Pioneer  Press  Co., 

34  Minn.  342. 

Missouri.  —  Steinecke  v.  Marx,  10  Mo.  App. 
580;  Weaver  v.  Hendrick,  30  Mo.  502. 

New  York.  —  Cameron  v.  Tribune  Assoc., 
(Supm.  Ct.  Gen.  T.)  7  N.  Y.  Supp.  739. 

Evidence  Admissible  to  Show  Malice  —  England. 
—  Plunkett  v.  Cobbett,  5  Esp.  136,  2  Selw.  N. 
P.  1042;  Tarpley  v.  Blabey,  2  Bing.  N.  Cas. 
437,  2g  E.  C.  L.  387,  2  Scott  642,  1  Hodges  414. 
See  also  Pearson  v.  Lemaitre,  5  M.  &  G.  701, 
44  E.  C.  L.  366. 

United  States.— Post  Pub.  Co.  v.  Hallam, 
(C.  C.  A.)  59  Fed.  Rep.  530,  a/firming  Hallam 
v.  Post  Pub.  Co.,  55  Fed.  Rep.  456. 

California.  —  See  Turner  v.  Hearst,  115  Cal. 
394. 

Connecticut.  —  Stow  v.  Converse,  3  Conn. 
325,  8  Am.  Dec.  189;  Moore  v.  Stevenson,  27 
Conn.  14. 

Iowa.  —  See  State  v.  Conable,  81  Iowa  60. 

Massachusetts.  —  Faxon  v.  Jones,  176  Mass. 
206;  Beals  v.  Thompson,  149  Mass.  405.  See 
also  Baldwin  v.  Soule,  6  Gray  (Mass.)  321; 
•  Markham  v.  Russell,  12  Allen  (Mass.)  573, 
90  Am.  Dec.  169;  Robbins  v.  Fletcher,  101 
Mass.  115;  Clark  v.  Brown,  116  Mass.  504; 
Hastings  v.  Stetson,  130  Mass.  76;  Com.  v. 
Harmon,  2  Gray  (Mass.)  289;  Burt  V.  Adver- 
tiser Newspaper  Co.,  154  Mass.  238, 

Michigan.  —  Simons  v.  Burnham,  102  Mich. 
189. 

Missouri.  —  Lanius  v.  Druggist  Pub.  Co., 
20  Mo.  App.  12. 

New  Hampshire.  —  Barnes  v.  Campbell,  60 
N.  H.  27.  See  also  Eaton  v.  Welton,  32  N.  H. 
352;  Tucker  v.  Peaslee,  36  N.  H.  167;  Sy- 
monds  v.  Carter,  32  N.  H.  458. 

New  York.  —  Throckmorton  v.  Evening 
Post  Pub.  Co.,  27  N.  Y.  App.  Div.  125. 

North  Carolina.  —  By rd  v.  Hudson,  113  N. 
Car.  208. 
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Pennsylvania.  —  Wallace  v.  Jameson,  179 
Pa,  St.  98,  39  W.  N.  C.  (Pa.)  387. 

Wisconsin.  —  Plummer  v.  Johnsen,  70  Wis. 
131. 

Evidence  Not  Admissible  to  Show  Malice.  — 

Brine  v.  Bazalgette,  3  Exch.  692,  18  L.  J,  Exch. 
348;  Newton  v.  Rovve,  1  C.  &  K.  616;  Peter- 
son v.  Hutchinson,  30  Ind.  38;  Nissen  v. 
Cramer,  104  N.  Car.  574.  See  also  U.  S.  v. 
Crandell,  4  Cranch  (C.  C.)  683,  25  Fed.  Cas. 
No.  14,885. 

A  Mere  Mistake  Cannot  Be  Evidence  of  Malice 

where  it  was  innocently  made  through  ex- 
cusable inadvertence.  Harrison  v.  Bush,  5 
El.  &  Bl.  350,  85  E.  C.  L.  350;  Brett  v.  Watson, 
20  W.  R.  723;  Kershaw  v.  Bailey,  1  Exch.  743; 
Scarl  v.  Dixon,  4  F.  &  F.  250;  Pater  v.  Baker, 
3  C.  B.  831,  54  E.  C.  L.  831;  Tompson  v.  Dash- 
wood,  11  Q.  B.  D.  43- 

Defendant  May  Show  Facts  Tending  to  Prove 
Absence  of  Malice  —  Alabama.  —  Kennedy  v. 
Dear,  6  Port.  (Ala.)  90;  Arrington  v.  Jones,  9 
Port.  (Ala.)  139. 

Delaware.  —  See  Cameron  v.  Cockran,  2 
Marv.  (Del.)  166. 

Massachusetts.  —  See.  Com.  *.  Clap,  4  Mass. 
163,  3  Am.  Dec.  212;  Brown  v.  Massachusetts 
Title  Ins.  Co.,  151  Mass.  127. 

Michigan.  —  Hay  v.  Reid,  85  Mich.  296. 

Missouri.  —  Weaver  v.  Hendrick,  30  Mo. 
502. 

Pennsylvania.  —  Stees  V.  Kemble,  27  Pa.  St. 
112;  Smith  v.  Smith,  39  Pa.  St.  441. 

Vermont.  —  Hutchinson  v.  Wheeler,  35  Yt. 

33°- 

Wisconsin.  —  Eviston  v.  Cramer,  54  W  Is,  220. 

Canada.  —  Miller  v.  Green,  32  No\a  Scotia 
129;  Dupont  v.  St.  Pierre.  2  Rev.  Leg.  334. 

Evidence  Admissible  to  Show  Absence  of  Malice. 
—  Faxon  v.  Jones,  176  Mass.  20C;  Com.  v. 
Buckingham,  Thach.  Crim.  Cas.  (Mass.)  29; 
Taylor  v.  Church,  8  N.  Y.  452. 

Evidence  Not  Admissible  to  Show  Absence  of 
Malice.  —  Osborne  v.  Troup,  60  Conn.  485; 
Hutts  v.  Hutts,  51  Ind.  581;  Com.  v.  Snelling, 
15  Pick.  (Mass.)  337;  Moyer  v.  Pine,  4  Mich. 
409;  Hamilton  v.  Glenn,  1  Pa.  St.  340;  Shaw 
v.  State,  28  Tex.  App.  236. 

Circumstances  Not  Set  Up  in  Mitigation  cannot 
be  proved.  Kingsley  v.  Kingsley,  79  tIun 
(N.  Y.)  569. 

3.  Utterance  of  Actionable  Words  Must  First  Ee 
Shown.  —  Abrams  v.  Smith,  8  Blackf.  (Ind.)  95. 
See  also  infra,  this  article.  Publication. 

4.  Extrinsic  Evidence  of  Malice.  —  Childers  v. 
San  Jose  Mercury  Printing,  etc.,  Co.,  105  Cal. 
2S4,  45  Am.  St.  Rep.  40;  Mie'.enz  v.  Quasdorf, 
68  Iowa  726. 
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the  prosecution  is  not,  however,  restricted  to  such  evidence,1  but  as  the  libel 
or  slander  itself  is  competent  evidence  of  malice*  it  may  be  relied  upon  to 
prove  that  malice  existed.3 

(4)  Entire  Publication  or  Conversation.  —  The  entire  publication,  com- 
munication, or  conversation  in  which  the  alleged  defamatory  matter  appeared 
is  admissible  in  evidence  as  bearing  on  the  question  of  malice.4 

(5)  Relations  Between  Parties.  —  As  a  general  rule  anything  which  tends 
to  show  the  relations  between  the  parties,  or  the  feelings  of  the  defendant 
towards  the  plaintiff  prior  to  and  at  the  time  of  the  publication  or  utterance 
of  the  libel  or  slander,  is  admissible  as  bearing  on  the  question  of  malice.5 
But  it  has  been  held  otherwise  in  a  case  where  the  liability  of  the  defendant, 
whose  personal  ill-will  towards  the  plaintiff  was  attempted  to  be  shown,  was 
predicated  merely  upon  his  ownership  of  the  paper  in  which  the  libelous 
article  was  published,  and  it  was  undisputed  that  he  did  not  directly  or  indi- 
rectly cause  or  consent  to  its  publication,  and  knew  nothing  about  the  article 
until  some  time  after  it  had  been  published.6 

Hostile  Feeling  of  Defendant  Towards  Father  of  Plaintiff.  —  It  has  been  held  error  to 
admit  proof  of  a  difficulty  between  the  defendant  and  the  plaintiff's  father,  or 
of  the  existence  of  hostile  feelings  between  them,  because  such  proof  does  not 
tend  to  show  malice  on  the  part  of  the  defendant  towards  the  plaintiff,7  but 
direct  testimony  of  the  plaintiff's  father  that  the  defendant  told  him  that  he 
had  nothing  against  the  plaintiff,  but  had  a  grudge  against  the  witness,  her 
father,  has  been  held  admissible  as  being  a  statement  of  the  defendant  himself 
as  to  the  motives  which  influenced  him  in  his  conduct  towards  the  plaintiff, 
and  therefore  competent  to  show  malice  on  his  part.8 


1.  Plaintiff  Not  Restricted  to  Extrinsic  Evi- 
dence.—  Wright  v.  Woodgate,  2  C.  M.  &  R. 
573,  Tyrw.  &  G.  12;  Ramsey  v.  Cheek,  109  N. 
Car.  270;  Byrd  v.  Hudson,  113  N.  Car.  203. 

2.  Libel  Itself  Evidence  of  Malice.  —  Shanks  v. 
Stumpf,  (Supm.  Ct.  Tr.  T.)  23  Misc.  (N.  Y.) 
264,  affirmed  54  N.  Y.  Supp.  1115.  See  also 
Sullivan  v.  Strathan-Hutton-Evans  Commis- 
sion Co.,  152  Mo.  268;  Samuels  v.  Evening 
Mail  Assoc.,  75  N.  Y.  604,  reversing  9  Hun  (N. 
Y.)  288;  Van  Ingen  v.  Star  Co.,  1  N.  Y.  App. 
Div.  429,  affirmed  157  N.  Y.  695. 

3.  The  Plaintiff  May  Rely  upon  the  Words  of 
the  Libel  Itself  and  upon  the  circumstances 
attending  its  publication  as  evidence  of  malice. 
Byrd  v.  Hudson,  113  N.  Car.  203;  Ramsey  v. 
Cheek,  109  N.  Car.  270.  See  also  Childers  v. 
San  Jose  Mercury  Priming,  etc.,  Co.,  105  Cal. 
284.  45  Am.  St.  Rep.  40. 

Publication  of  Libel  Not  Conclusive  Evidence  of 
Malice.  —  People  v.  Stark,  59  Hun  (N.  Y.)  51, 
affirmed  136  N.  Y.  538. 

4.  Entire  Publication  or  Conversation  —  United 
States.  —  U.  S.  v.  Crandell,  4  Cranch  (C.  C.) 
683,  25  Fed.  Cas.  No.  14,885. 

Alabama.  —  See  Smith  v.  Gaffard,  33  Ala. 
16S. 

Illinois.  —  McKee  v.  Ingalls,  5  111.  30. 

Michigan. — Georgia  v.  Bond,  114  Mich. 
196.  See  also  Ritchie  v.  Stenius,  73  Mich. 
563;  Ellis  v.  Whitehead,  95  Mich.  105;  New- 
man v.  Stein,  75  Mich.  402,  13  Am.  St.  Rep. 
447. 

Pennsylvania.  — Seip  v.  Deshler,  170  Pa.  St. 
334;  Klumph  v.  Dunn,  66  Pa.  St.  141,  5  Am. 
Rep.  355- 

Texas.  —  Byrd  v.  State,  38  Tex.  Crim.  630. 
Washington,  —  See   Kimble  v.  Kimble,  14 
Wash.  369. 


5.  Relations  Between  Parties  —  Connecticut.  — 
Atwater  v.  Morning  News  Co.,  67  Conn.  504. 

Illinois.  —  Ransom  v.  McCurley,  140  111.  626, 
affirming  38  111.  App.  323. 

Indiana.  — See  Justice  v.  Kirlin,  17  Ind.  588. 

Massachusetts.  —  Com.  v.  Damon,  136  Mass. 
44*. 

Michigan.  —  Peoples  v.  Detroit  Post,  etc., 
Co.,  54  Mich.  457;  Simons  v.  Burnham,  102 
Mich.  189;  Loranger  v.  Loranger,  115  Mich. 
681. 

Mississippi.  —  Hubbard  v.  Rutledge,  57 
Miss.  7. 

South  Carolina.  —  Morgan  v.  Livingston,  2 
Rich.  L.  (S.  Car.)  573. 

But  compare  Barr  v.  Hack,  46  Iowa  308. 

Evidence  of  the  Origin  of  the  Trouble  as  a  con- 
sequence of  which  a  slander  was  uttered,  and 
of  the  acts  of  the  defendant  during  such 
trouble,  are  admissible  as  a  part  of  the  res 
gesitz  and  are  competent  as  bearing  upon  the 
question  of  malice.  Provost  v.  Brueck,  no 
Mich.  136. 

A  Question  in  the  Present  Tense  as  to  the  re- 
lations of  the  parties  is  objectionable  as  having 
relation  to  the  feelings  at  the  time  it  is  pro- 
pounded rather  than  at  the  time  when  the 
slander  was  uttered.  Justice  v.  Kirlin,  17 
Ind.  588. 

6.  Where  Defendant  Liable  Merely  as  Owner  of 
Newspaper.  —  Krug  v.  Pitass,  162  N.  Y.  154, 
reversing  16  N.  Y.  App.  Div.  480. 

7.  Difficulty  with  or  Hostile  Feeling  Towards 
Plaintiff's  Father.  —  Stowell  v.  Beagle,  57  111. 
97;  York  v.  Pease,  2  Gray  (Mass.)  282. 

8.  Direct  Statement  by  Defendant.  —  Hintz  v. 
Graupner,  138  111.  158,  affirming  37  111.  App. 
510,  and  distinguishing  the  two  cases  cited 
above. 
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(6)  Threats.  —  In  an  action  for  libel  or  slander,  evidence  that  the  defend- 
ant, either  before  or  after  the  publication  or  utterance  of  the  defamatory 
words,  threatened  to  ruin,  injure,  or  expose  the  plaintiff,  is  admissible  as  indi- 
cating the  presence  of  malice ; 1  but  it  is  otherwise  of  a  statement  made  by  the 
defendant  to  the  plaintiff's  attorney  during  the  trial,  that  he  would  make  the 
plaintiff  smart  before  he  got  done  with  it,  as  this  does  not  tend  to  show  that 
at  the  time  of  the  publication  the  defendant  entertained  any  actual  malice 
towards  the  plaintiff.2 

(7)  Refusal  to  Retract  or  Apologize.  —  In  an  action  of  slander  or  libel  a 
refusal  of  the  defendant  to  retract  or  apologize  is  admissible  in  evidence  as 
tending  to  show  malice.3 

(8)  Unsustained  Plea  of  Justification.  —  It  is  generally  considered  that  the 
fact  that  the  defendant  in  an  action  of  libel  or  slander  has  set  up  a  plea  of 
justification,  which  he  is  unable  to  sustain  by  proof,  is  evidence  of  malice  on 
his  part,4  but  this  has  been  denied.5 

(9)  Efforts  to  Prevent  Attendance  of  Witnesses.  —  Evidence  that  the  defend- 
ant has  endeavored  to  prevent  the  attendance  of  certain  witnesses  at  the  trial 


1.  Threats.  —  Harris  v.  Zanone,  93  Cal.  59; 
Beals  v.  Thompson,  149  Mass.  405;  Wright  v. 
Gregory,  9  N.  Y.  App.  Div.  85;  Davey  v. 
Davey,  (Supm.  Ct.  Tr.  T.)  22  Misc.  (N.  Y.)  668, 
affirmed  56  N.  Y.  Supp.  1106. 

2.  Threat  Daring  Trial. —  Scougale  v.  Sweet, 
(Mich.  1900)  82  N.  W.  Rep.  1061. 

3.  Refusal  to  Retract  Admissible  to  Show 
Malice.  —  Thibault  v.  Sessions,  101  Mich.  279; 
Klavvin  v.  Biuman,  53  Wis.  244.  See  also 
Edsall  v.  Brooks,  2  Robt.  (N.  Y.)  414. 

The  Refusal  of  a  Sub-editor  to  Publish  a  Retrac- 
tion is  not  admissible  in  evidence  in  an  action 
against  the  owners  of  the  paper  in  which  the 
alleged  libel  was  published,  as  this  does  not 
lend  lo  show  malice  on  ihe  part  of  the  defend- 
ants. Edsall  v.  Brooks,  2  Robt.  (N.  Y.) 
1t4. 

Mere  Hesitancy  and  delay,  on  the  part  of  Ihe 
publishers  of  a  newspaper,  in  publishing  a  re- 
traction of  an  article  which  appeared  in  such 
paper,  cannot  be  evidence  of  a  premeditated 
wrong  where  the  retraction  is  finally  published. 
"  Subsequent  affirmative  acts  and  publications 
might  be  such  as  tended  to  prove  actual  malice 
or  ill-will  in  (he  original  publication,  but  mere 
silence  would  not."  Bradley  v.  Cramer,  66 
Wis.  297. 

Refusal  to  Publish  Exculpatory  on  Behalf  of 
Plaintiff. —  In  an  action  for  libel  consisting  of 
a  newspaper  publication  charging  the  plaintiff 
with  bribery,  it  is  competent  for  the  plaintiff 
to  show  as  evidence  of  express  malice  thai  the 
newspaper  had  challenged  him  to  explain  his 
connection  with  the  alleged  bribery  and  when 
ha  offered  the  explanation  fortified  by  affidavits 
the  paper  refused  to  publish  it,  even  as  a  paid 
advertisement.  Wallace  v.  Jameson,  179  Pa. 
St.  98,  39  W.  N.  C.  (Pa.)  387. 

4.  Unsustained  Plea  of  Justification  Evidence  of 
Malice —  England.  —  Wilson  v.  Robinson,  7  Q. 
B.  68,  53  E.  C.  L.  68,  14  L.  J.  Q.  B.  196. 

Canada.  —  See  Rielli  v.  Benning,  4  Montreal 
Super.  Ct.  219. 

United  States.  —  Sun  Printing,  etc.,  Assoc. 
v.  Schenck,  (C.  C.  A.)  98  Fed.  Rep.  925. 

Alabama.  — See  Pool  v.  Devers,  30  Ala.  672; 
Lea  v.  Robertson,  1  Stew.  (Ala.)  138;  Robinson 
v.  Drummond,  24  Ala.  174. 


California.  —  Chamberlin  v.  Vance,  51  Cal. 
75;  Westerfield  v.  Scripps,  119  Cal.  607. 

Connecticut.  —  Ward  v.  Dick,  47  Conn.  300, 
36  Am.  Rep.  75. 

Georgia.  —  See  Richardson  v.  Roberts,  23 
Ga.  215. 

Illinois.  —  Spencer  v.  McMasters,  16  111.  405. 

Maine.  — Sawyer  v.  Hopkins,  22  Me.  268; 
Smith  v.  Wyman,  16  Me.  14. 

Massachusetts.- —  Aldeiman  v.  French,  I  Pick. 
(Mass.)  1,  11  Am.  Dec,  114;  Jackson  v.  Stet- 
son, 15  Mass.  48. 

Michigan.  —  Jastrzembshi  v.  Marxhausen, 
120  Mich.  677. 

Mississippi.  —  Doss  v.  Jones,  5  How.  (Miss.) 
158. 

New  York.  —  Marx  v.  Press  Pub.  Co.,  58 
Hun  (N.  Y.)  608,  12  N.  Y.  Supp.  162.  See  also 
Fero  v.  Ruscoe,  4  N.  Y.  162. 

Pennsylvania.  —  Gorman  v.  Sutton,  32  Pa. 
St.  247;  Farley  z.  Ranck,  3  W.  &  S.  (Pa.)  554. 
See  also  Updegrove  v.  Zimmerman,  13  Pa.  St. 
619. 

Tennessee.  —  See  Wilson  v.  Nations,  5  Yerg. 
(Tenn.)  211. 

A  Withdrawal  of  the  Plea  does  not  render  it 
inadmissible  as  evidence  of  malice.  Alliance 
Review  Pub.  Co.  v.  Valentine,  9  Ohio  Cir.  Ct. 
387,  6  Ohio  Cir.  Dec.  323.  See  also  Beasley 
v.  Meigs,  16  111.  139. 

Preparations  to  Show  Justification.  —  Evidence 
of  the  defendant's  procuring  depositions,  etc., 
to  prove  the  truth  of  his  charges,  but  after- 
wards declining  to  plead  justification  or  make 
any  attempt  to  prove  the  truth  of  the  charges, 
may  be  properly  referred  to  the  jury  on  the 
question  of  malice.  Bodwell  v.  Osgood,  3 
Pick.  (Mass.)  379,  15  Am.  Dec.  228. 

The  Plaintiff  May  Introduce  Other  Evidence  of 
Malice  besides  that  furnished  by  the  unsus- 
tained plea  of  justification.  Sawyer  v.  Hop- 
kins, 22  Me.  268. 

5.  Unsustained  Plea  of  Justification  Not  Evi- 
dence of  Malice. —  Aird  v.  Fireman's  Journal 
Co.,  10  Daly  (N.  Y.)  254.  See  also  Caulfield 
v.  Whitwort'h,  16  W.  R.  936,  18  L.  T.  N.  S.  527; 
Shank  v.  Case,  I  Ind.  170;  Shoulty  v.  Miller. 
1  Ind.  544;  Swails  v.  Butcher,  2  Ind.  84; 
Wheaton  v.  Beecher,  79  Mich.  443. 
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of  an  action  for  slander,  is  not  admissible  to  prove  malice  on  the  part  of  the 
defendant.1 

(10)  Passion  —  Provocation.  —  In  an  action  for  slander,  the  defendant  may 
show,  as  evidence  of  want  of  deliberation  and  malice,  that  the  words  were 
spoken  in  the  heat  of  passion  and  under  strong  provocation  resulting  from  the 
conduct  of  the  adverse  party.3 

(u)  Apparent  Good  Humor  of  Defendant.  —  In  an  action  for  slander  the 
fact  that  the  defendant  when  he  uttered  the  words  imputing  a  crime  did  so  in 
apparent  good  humor  cannot  neutralize  the  words  themselves  nor  their  effect 
upon  the  subject  of  the  imputation.3 

(12)  Circumstances  Not  Within  Knowledge  of  Defendant.  —  Facts  or  circum- 
stances of  which  the  defendant  had  no  knowledge  at  the  time  of  the  publica- 
tion of  the  libel  or  utterance  of  the  slander  are  not  admissible  in  evidence 
either  to  prove  or  to  disprove  malice  on  his  part.4 

(13)  Mental  Condition  and  Character  of  Defendant.  —  It  has  been  held 
that,  in  an  action  for  slander,  evidence  that,  at  the  time  of  speaking  the  words 
complained  of,  the  defendant's  mind  was  so  besotted  by  a  long  course  of  dis- 
sipation and  his  character  so  depraved  that  no  one  who  knew  him  would  pay 
any  attention  to  what  he  might  utter,  or  give  any  credence  whatever  to  any 
slanderous  charge  he  might  make,  was  competent  as  touching  the  question  of 
malice.5 

(14)  Falsity  of  Charge.  —  The  plaintiff  may  show,  as  tending  to  prove 
malice,  that  at  the  time  the  defendant  made  the  charge  complained  of  he 
knew  or  had  good  reason  to  believe  that  it  was  false.*5  But  an  admission  by 
the  defendant  at  the  time  of  the  action,  or  proof  at  such  time,  that  the  charge 
is  false,  is  not  evidence  that  it  was  made  maliciously.7 

(15)  Foundation  of  Charge. — -The  defendant  in  an  action  or  prosecution 
for  libel  or  slander  may,  for  the  purpose  of  disproving  malice,  show  the  founda- 
tion on  which  he  based  the  charge  made  by  him  against  the  plaintiff  or  prose- 
cutor,8 as  that  there  was  current  a  general  rumor  to  the  effect  that  he  had 

1.  Effort  to  Prevent  Attendance  of  Witnesses.      B.  &  Aid.  645,  7  E.  C.  L.  222;  Palmer  v.  Hum- 

—  Kirkaldie  v.  Paige,  17  Vt.  256.  merston,  1  Cab.  &  El.  36.    See  also  Caulfield 

2.  Passion  —  Provocation. — Ritchie  v.  Stem  us,      v.  Whit  worth,  16  W.  R.  936. 

73  Mich.  563.    See  also  McKee  v.  Ingalls.  5  United  States.  —  Locke  v.  Bradstreet  Co.,  22 

111.  30;  Pierson  v.  Steortz,  1  Morr.  (Iowa)  136;  Fed.  Rep.  771. 

Simons  v.  Lewis,  51  La.  Ann,  327;  Gilbert  v.  Arkansas.  —  Sexton  v.  Brock,  15  Ark.  345. 

Palmer,  8  La.  Ann.  130;  Artieta  v.  Artiela,  15  Massachusetts.  —  Bodwell  v.  Osgood,  3  Pick. 

La.  Ann.  48;  Newman  v.  Siein,  75  Mich.  402,  (Mass.)  379,  15  Am.  Dec.  228. 

13  Am.  St.  Rep.  447;  Warner  v.  Lockerby,  31  Michigan.  —  See    Ellis   v.    Whitehead,  95 

Minn.  421;  Robinson  v.  Keyser,  22  N.  H.  323.  Mich.  105. 

3.  Apparent  Good  Humor  of  Defendant.  —  New  York.  —  Harwood  v.  Keech,  4  H an  (N. 
Weaver  v.  Hendrick,  30  Mo.  502.  Y.)  389;  Gray  v.  Sampers,  35  N.  Y.  App.  Div. 

4.  Circumstances  Not  Known  to  Defendant  —  270. 

United  States. —  Whitney  v.  Janesville  Gazette,  Ohio.  —  Alliance  Review  Pub.  Co.  v.  Valen- 

5  Biss.  (U.  S.)  330.  tine,  9  Ohio  Cir.  Ct.  387,  6  Ohio  Cir.  Dec. 

Massachusetts .  —  Lothrop    v.    Adams,    133  323. 

Mass.  471,  43  Am.  Rep.  528.  Pennsylvania.  —  Farley  v.  Ranck,  3  W.  &  S. 

Michigan.  —  Moore  v.  Thompson,  92  Mich.  (Pa.)  554. 

498;  Simons  v.  Burnham,  102  Mich.  189.  Vermont.  —  Bullock  v.  Cloyes,  4  Vt.  304. 

New  York.  —  Grant  v.  Herald  Co.,  42  N.  Y.  When  the  Plaintiff  Relies  upon  the  Falsity  of 

App.  Div.  354;  Morrison  v.  Press  Pub.  Co  ,  59  the  Charge  to  rebut  evidence  of  the  defendant's 

N.  Y.  Super.  Ct.  216,  affirmed  133  N.  Y.  538.  good  faith  and    lawful  intention,    he  musi 

See  also  Witcher  v.  Jones,  (C.  PI.  Gen.  T.)  prove  the  falsity.    Atwater  v.  Morning  News 

17  N.  Y.  Supp.  491;  Hatfield  v.  Lasher,  81  N.  Co.,  67  Conn.  504. 

Y.  247.  A  Want  of  Reasonable  or  Probable  Cause  for 

Vermont.  —  Norton  v.  Livingston,  64  Vt.  473.  the  use  of  the  defamatory  language  constitutes 

5.  Mental  Condition  and  Character  of  Defendant.  an  implication  of  malice.    Gray  v.  Pentland, 

—  Gates  v.  Meredith,  7  Ind.  440.    But  see  2  S.  &  R.  (Pa.)  23. 

infra,  this  article,  Damages.  7.  When  Admission  or  Proof  of  Falsity  Not  Evi- 

6.  Knowledge  of  Defendant  that  Charge  Is  dence  of  Malice.  —  See  Caulfield  v.  Whitworth, 
False-   England.  —  Fountain  v.  Boodle,  3  Q.  16  W.  R.  936. 

B.  5,  43  E.  C.  L.  605;  Harris  v.  Thompson,  13  8.  Foundation  of  Charge  —  England. —  Black- 

C.  B.  333,  76  E.  C.  L.  333;  Fairman  v.  Ives,  5  burn  v.  Blackburn,  1  M.  &  P.  33,  63,  4  Bing. 
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been  euilty  of  the  acts  which  the  defendant  imputed  to  him. 

(16)  Truth  of  Charge  or  Belief  Therein.— The  defendant  in  an  action  of 
libel  or  slander  cannot  show  the  truth  of  the  charge  made  by  him  even  for  the 
purpose  of  disproving  malice,  where  the  truth  has  not  been  pleaded,2  but  he 
may  under  the  general  issue,  show,  as  tending  to  disprove  malice,  that  he 
believed  and  had  reasonable  grounds  to  believe  that  the  charge  made  by  him 
was  true,  and  the  facts  and  circumstances  which  induced  that  belief.3 


C.  L.  14,  3  C.  &  P.  146,  14  E-  C.  L. 
Swan  v.  Thompson,  124  Cal. 


Standard  Assoc.,  57 


■  244- 
1898)  45 
H  unter, 


395.  15  E 
248. 

California 

Connecticut.  —  Arnott 
Conn.  86. 

Indiana.  —  Mosier  V.  Stoll,  119  Ind 

Kentucky.  —Sharp  v.  Bowlar,  (Ky. 
S.  W.  Rep.  90;  Evening  Post  Co.  v. 
(Ky.  1896)  38  S.  W.  Rep.  487- 

Massachusetts.  —  Lawler  v.  Earle,  5  Allen 
(Mass.)  22. 

Michigan.  —  Owen  v.  Dewey,  107  Mich.  07. 

Missouri.  —  Lewis  v.  Humphries,  64  Mo. 
App.  466,  2  Mo.  App.  Rep.  1011;  Callahan  v. 
Ingram,  122  Mo.  355,  43  Am.  St.  Rep.  583. 

Pennsylvania.  —  Minesinger  v.  Kerr,  9  Pa. 
St.  312;  Stees  v.  Kemble,  27  Pa.  St.  112. 

Texas.  —  Patten  v.  Belo,  79  Tex.  41. 

Utah.  —  People  v.  Glassman,  12  Utah  238. 

Evidence  that  the  Defendant  Had  Probable  Cause 
for  saying  what  he  did  is  admissible  as  tend- 
ing to  rebut  the  presumption  of  malice. 
Mayo  v.  Sample,  18  Iowa  306. 

And  the  Want  of  Probable  Cause  for  the  publi- 
cation of  a  libel  is,  in  itself,  evidence  of  malice. 
Hartman  v.  Morning  Journal  Assoc.,  (C.  PI. 
Gen.  T.)  19  N.  Y.  Supp.  398,  affirmed  138  N. 
Y.  638.  w  . 

1.  Current  Rumors  —  Delaware.  —  Morris  v. 
Barker,  4  Harr.  (Del.)  520. 

Michigan.  —  Farr  v.  Rasco,  9  Mich.  353,  80 
Am.  Dec.  88. 

Mississippi.  —  See  Binns  v.  Stokes,  27  Miss. 

239- 

Missouri.  —  Arnold  v.  Jewett,  125  Mo.  241. 

Ohio.  —  Hilbrant  V.  Simmons,  9  Ohio  Cir. 
Dec.  566;  Van  Derveer  v.  Sutphin,  5  Ohio  St. 
293. 

Texas.  —  Schulze  v.  Jalonick,  18  Tex.  Civ. 
App.  296;  Humbard  v.  State,  21  Tex.  App. 

200. 

Compare  State  v.  Hinson,  103  N.  Car.  374; 
Baldwin  v.  State,  39  Tex.  Crim.  245. 

2.  Truth  of  Charge  Cannot  Be  Shown  —  Eng. 
land.  —  Underwood  v.  Parks,  2  Stra.  1200. 

Delaware.  —  See  Cameron  v.  Cockran,  2 
Marv.  (Del  )  166. 

Massachusetts.  —  Bod  well  v.  Swan,  3  Pick. 

(Mass.)  376- 

Michigan.  —  Thompson  v.  Bowers,  1  Dougl. 

'Mich.)  321. 

New  Hampshite.  —  Smart  v.  Blanchard,  42 
N.  H.  137.  See  also  Pallet  v.  Sargent,  36  N. 
H.  496;  Dame  V.  Kenney,  25  N.  H.  318; 
Knight  v.  Foster,  39  N.  H.  576. 

Ohio.  —  Duval  v.  Davey,  32  Ohio  St.  604. 

Pennsylvania.  —  Minesinger  v.  Kerr,  9  Pa. 
St.  312;  Bruce  v.  Reed,  104  Pa.  St.  408,  49 
Am.  Rep.  586. 

Where  Plaintiff  First  Introduces  Evidence  of 
Falsity. —  In  Cameron  v.  Cockran,  2  Marv. 
(Del.)  166,  the  court  sustained  a  contention  of 


the  defendant  that  while  "  under  the  general 
issue  the  defendant  cannot  of  his  own  motion 
be  permitted  to  show  the  truth  of  the  words 
spoken,  yet  when  the  matter  of  the  truth  or 
falsity  is  opened  by  the  plaintiff  and  evi- 
dence is  given  of  the  falsity  for  the  purpose  of 
showing  malice,  under  those  circumstances, 
the  question  having  been  opened  by  the  plain- 
tiff, the  defendant  can  put  in  evidence  upon 
the  same  point  to  disprove  malice." 

Where  the  Plaintiff  Gives  Evidence  of  Words 
Not  Laid  in  the  Declaration  for  the  purpose  of 
proving  malice,  the  defendant  may,  under  the 
general  issue,  show  the  truth  of  such  words 
in  order  to  rebut  the  inference  of  malice. 
Burke  v.  Miller,  6  Blackf.  (Ind.)  155;  Teagle 
v.  Deboy,  8  Blackf.  (Ind.)  134;  Wagner  v. 
Holbrunner,  7  Gill  (Md.)  296;  Negley  v.  Far- 
row, 60  Md.  158,  45  Am.  Rep.  715. 

But  Where  the  Words  So  Proved  Tend  Directly 
to  Defeat  the  Action  and  not  to  support  it,  their 
truth  or  falsity  has  nothing  to  do  with  the  case, 
and  testimony  offered  on  the  subject  is  incom- 
petent on  the  ground  of  irrelevancy.  Burke 
v.  Miller,  6  Blackf.  (Ind.)  155. 

3.  Reasonable  Belief  in  Truth  of  Charge  —  Con. 
necticut.  —  Williams  v.  Miner,  18  Conn.  464; 
Atwater  v.  Morning  News  Co.,  67  Conn.  504; 
Swift  v.  Dickerman,  31  Conn.  285. 

Florida. — Jones  v.  Townsend,  21  Fla.  431, 
58  Am.  Rep.  676. 

Kentucky.  —  Evening  Post  Co.  v.  Hunter, 
(Ky.  1896)  38  S.  W.  Rep.  487. 

Maryland.  —  Rigden  v.  Wolcott,  6  Gill  &  T. 
(Md.)  413. 

Massachusetts.  —  Lawler  v.  Earle,  5  Allen 
(Mass.)  22.  See  also  Bradley  v.  Heath,  12 
Pick.  (Mass.)  163,  22  Am.  Dec.  418.  Compare 
Watson  v.  Moore,  2  Cush.  (Mass.)  133. 

Michigan.  —  Bailey  v.  Kalamazoo  Pub.  Co., 
40  Mich.  251;  Simons  v.  Burnham,  102  Mich. 
189;  Owen  v.  Dewey,  107  Mich.  67;  Huson  v. 
Dale,  19  Mich.  17,  2  Am.  Rep.  66.  See  also 
Farr  v.  Rasco,  9  Mich.  353,  80  Am.  Dec.  88. 
The  case  of  Thompson  v.  Bowers,  1  Dougl. 
(Mich.)  321,  cannot  be  considered  as  authority 
so  far  as  it  is  in  conflict  with  the  rule  staled 
in  the  text. 

Missouri.  — Set  Lewis  v.  Humphries,  64 
Mo.  App.  466,  2  Mo.  App.  Rep.  1011. 

New  York.  —  Weed  v.  Bibbins,  32  Barb.  (N. 
Y.)  315;  Lally  v.  Emery,  79  Hun  (N.  Y.)  560. 

Evidence  of  Belief  in  Truth  Is  Admissible  Only 
to  Disprove  Malice,  and  not  to  establish  a  de- 
fense, where  the  defendant  has  pleaded  merelv 
the  general  issue.  Rigden  v.  Wolcott,  6  Gill 
&  J.  (Md.)4i3;  Huson  v.  Dale,  19  Mich  17, 
2  Am.  Rep.  66. 

A  Defendant  Who  Has  Pleaded  the  Truth  of  the 
Libel,  but  has  failed  to  sustain  such  plea,  is 
properly  permitted  to  introduce  evidence  show- 
ing that  in  good  faith  he  believed  the  state- 
ments to  be  true  when  published,  to  rebut  the 
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(17)  Repetition  or  Republication  of  Slander  or  Libel.  —  As  a  general  rule  it 
is  considered  competent  for  the  plaintiff  to  show,  as  evidence  of  malice,  that 
since  the  speaking  or  publication  of  the  slander  or  libel  which  is  the  subject 
of  the  action,  the  defendant  has  repeated  or  republished  the  same,1  even 
though  such  repetition  or  republication  has  taken  place  since  the  commence- 
ment of  the  action,3  and  the  operation  of  this  rule  is  not  confined  merely  to  a 


legal  implication  of  malice.  Louisville  Press 
Co.  v.  Tennelly,  (Ky.  1899)  49  S.  W.  Rep.  15. 

Difficulty  in  Applying  Distinction.  —  While 
the  distinction  stated  in  the  text  is  obvious 
enough,  a  great  difficulty  lies  in  its  practical 
operation,  for  experience  teaches  that  to  dis- 
criminate between  that  which  in  some  sense 
may  serve  to  excuse  an  unfounded  impeach- 
ment and  that  which  proves  its  truth,  calls 
frequently  for  the  exercise  of  a  very  nice  and 
delicate  perception.  Minesinger  v.  Kerr,  9  Pa. 
St.  312. 

1.  Plaintiff  May  Show  Repetition  or  Republica- 
tion of  Slander  or  Libel  —  England.  —  Barwell 
v.  Adkins,  2  Scott  N.  R.  11,  1  M.  &  G.  807,  39 
E.  C.  L.  666;  Defries  v.  Davis,  7  C.  &  P.  112, 
32  E.  C.  L.  460;  Pearson  v.  Lemaitre,  5  M.  & 
G.  700,  44  E.  C.  L.  366,  6  Scott  N.  R.  607,  7 
Jur.  748,  12  L.  J.  C.  PI.  253.  See  also  Delegall 
v.  Highley,  8  C.  &  P.  444,  34  E.  C.  L.  472; 
Stuart  v.  Lovell,  2  Stark.  93,  3  E.  C.  L.  331; 
Tate  v.  Humphrey,  2  Campb.  73,  note 

California.  —  Harris  v.  Zanone,  93  Cal.  59; 
Chamberlin  v.  Vance,  51  Cal.  75.  See  also 
Westerfield  v.  Scripps,  119  Cal.  607. 

Connecticut.  —  Ward  v.  Dick,  47  Conn.  300, 
36  Am.  Rep.  75;  Williams  v.  Miner,  18  Conn. 
464;  Austin  v.  Remington,  46  Conn.  116;  Mix 
v.  Woodward,  12  Conn.  262. 

Illinois.  —  Ransom  v.  McCurley,  140  111.  626, 
affirming  38  111.  App.  323. 

Indiana..  —  Meyer  v.  Bohlfing,  44  Ind.  238. 

Iowa. —  Jean  v.  Hennessy,  69  Iowa  373; 
Bailey  v.  Bailey,  94  Iowa  598;  Halley  v. 
Gregg,  74  Iowa  563. 

Maine.  —  Smith  v.  Wyman,  16  Me.  13. 

Massachusetts.  —  See  Fay  v.  Harrington,  176 
Mass.  270. 

Michigan.  —  Beneway  7/.  Thorp,  77  Mich. 
181;  Leonard  v.  Pope,  27  Mich.  145;  Ellis  v. 
Whitehead,  95  Mich.  105;  Brown  v.  Barnes, 
39  Mich.  211,  33  Am.  Rep.  375;  Huson  v.  Dale, 
19  Mich.  17,  2  Am.  Rep.  66. 

Minnesota.  —  Fredrickson  v.  Johnson,  60 
Minn.  337;  Gribble  v.  Pioneer  Press  Co.,  34 
Minn.  342;  Larrabee  v.  Minnesota  Tribune 
Co.,  36  Minn.  141. 

Nebraska.  —  McCleneghan  v.  Reid,  34  Neb.' 
472. 

New  Hampshire.  —  Severance  v.  Hilton,  32 
N.  H.  289;  Symonds  v.  Carter,  32  N.  H.  458. 

Ohio.  —  Alliance  Review  Pub.  Co.  v.  Valen- 
tine, 9  Ohio  Cir.  Ct.  387,  6  Ohio  Cir.  Dec.  323; 
Alpin  v.  Morton,  21  Ohio  St.  536. 

Texas.  —  Behee  v.  Missouri  Pac.  R.  Co.,  71 
Tex.  424;  Whitehead  v.  State,  39  Tex.  Crim. 
89.  See  also  Collins  v.  State,  39  Tex.  Crim. 
30;  Zeliff  v.  Jennings,  61  Tex.  458. 

Vermont.  —  Cavanaugh  v.  Austin,  42  Vt.  576. 

Reiteration  and  Emphasis  on  the  Occasion  of  the 
Slander  go  to  the  question  of  malice.  Ellis  v. 
Whitehead,  95  Mich.  105. 

A  Repetition  by  Others  of  the  slanderous  words 
spoken  by  the  defendant  is  not  admissible  for 


the  purpose  of  showing  malice  on  his  part 
where  there  is  nothing  to  show  that  he  author- 
ized or  intended  any  repetition  of  his  words  by 
those  who  heard  them.  Shurtleff  v.  Parker, 
130  Mass.  293,  39  Am.  Rep.  454. 

2.  Repetition  or  Republication  After  Commence- 
ment of  Action —  England. —  Macleodty.  Wakley, 
3  C.  &  P.  311,  14  E.  C.  L.  322;  Delegall  v.  High- 
ley,  8  C.  &  P.  444,  34  E.  C.  L.  472:  Pearson  v. 
Lemaitre,  5  M.  &  G.  700,  44  E.  C.  L.  366; 
Chubb  v.  Wesiley,  6  C.  &  P.  436,  25  E.  C.  L. 
474. 

Alabama.  —  Parmer  v.  Anderson,  33  Ala.  78; 
Ware  v.  Cartledge,  24  Ala.  622,  60  Am.  Dec. 
489;  Sonneborn  v.  Bernstein,  49  Ala.  168.  See 
also  League  v.  Williams,  7  Ala.  844. 

California.  —  Chamberlin  v.  Vance,  51  Cal. 
75;  Norris  v.  Eliott,  39  Cal.  72;  Westerfield  v. 
Scripps,  119  Cal.  607;  Hearne  v.  De  Young, 
119  Cal.  670. 

Connecticut.  —  Ward  v.  Dick,  47  Conn.  300, 
36  Am.  Rep.  75;  Williams  v.  Miner,  18  Conn 
464. 

Georgia.  —  Craven  v.  Walker,  101  Ga.  845. 
Illinois.  —  Malsey  v.  Stillman,  48  111.  App. 
413. 

Indiana.  —  Scott  v.  Mortsinger,  2  Blackf. 
(Ind.)  454;  Burson  v.  Edwards,  1  Ind.  164; 
Mclntire  v.  Young,  6  Blackf.  (1  nd.)4g6,  39  Am. 
Dec.  443;  Roberts  v.  Ward,  8  Blackf.  (Ind.) 
333;  Hesler  v.  Degant,  3  Ind.  501. 

fowa.  —  Hinkle  v.  Davenport,  38  Iowa  355; 
Schrimperz'.  Heilman,  24  Iowa  505;  Beardsley 
v.  Bridgman,  17  Iowa  290. 

Kentucky.  —  Taylor  v.  Moran,  4  Met.  (Ky.) 
127. 

Maine. — True  v.  Plumley,  36  Me.  466; 
Smith  v.  Wyman,  16  Me.  13. 

Maryland.  —  Duvall  v.  Griffith,  2  Har.  &  G. 
(Md.)  30. 

Massachusetts.  —  Robbins  v.  Fletcher,  toi 
Mass.  115;  Bodwell  v.  Swan,  3  Pick.  (Mass.) 
376;  Baldwin  v.  Soule,  6  Gray  (Mass.)  321; 
Hastings  v.  Stetson,  130  Mass.  76. 

Michigan.  —  Welch  v.  Tribune  Pub.  Co.,  83 
Mich.  661,  21  Am.  St.  Rep.  629;  Thompson  v. 
Bowers,  1  Dougl.  (Mich.)  321;  Beneway  v. 
Thorp,  77  Mich.  181. 

Minnesota.  —  Larrabee  v.  M  innesota  Tribune 
Co.,  36  Minn.  141 ;  Gribble  v.  Pioneer  Press 
Co.,  34  Minn.  342. 

Pennsylvania.  —  McAlmont  v.  McClelland, 
14  S.  &  R.  (Pa.)  359- 

South  Carolina.  —  Morgan  v.  Livingston,  2 
Rich.  L.  (S.  Car.)  573;  Miller  v.  K  err,  2  Mc- 
Cord  L.  (S.  Car.)  285,  13  Am.  Dec.  722. 

Texas.  —  Zeliff  v.  Jennings,  61  Tex.  458. 

New  York  Rule.  —  In  New  York  there  has 
been  some  conflict  of  authority,  but  the  rule 
seems  to  be  that,  a  repetition  or  republication 
of  the  slander  or  libel,  before  the  commence- 
ment of  the  action  ihereon,  is  admissible  to 
show  malice.  Cruikshank  v.  Gordon,  118  N. 
Y.  178;  Enos  v.  Enos,  135  N.  Y.  609,  48  N.  Y. 
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repetition  or  republication  of  the  same  words  as  those  which  are  the  basis  of 
the  action,  but  extends  to  the  speaking  or  publication  of  words  having  the 
same  import  or  conveying  the  same  charge.' 

(18)  Other  Publications  or  Statements  Regarding  Plaintiff .  —  It  has  been 
frequently  held  that  in  an  action  or  prosecution  for  libel  or  slander,  publica- 
tions or  statements  of  the  defendant  concerning  the  plaintiff,  other  than  the 
one  which  is  made  the  basis  of  the  action,  may  be  given  in  evidence  for  the 
purpose  of  showing  or  of  aggravating  malice,  whether  or  not  such  words  can 
become  the  basis  of  a  recovery  in  a  separate  action.*  In  many  cases,  how- 
ever the  operation  of  this  rule  has  been  restricted  to  the  uttering  or  publica- 


St.  Rep.  392;  Dislin  v.  Rose,  69  N.  Y.  122, 
affirming  7  Hun  (N.  Y.)  83;  Ward  v.  Deane, 
(Supm.  C  .  Gen.  T.)  10  N.  Y.  Supp.  421;  Cas- 
sidy  v.  Brooklyn  Daily  Eagle,  138  N.  Y.  239. 
See  also  Howard  v.  Sexton,  4  N.  Y.  157;  Root 
v.  Lowndes,  6  Hill  (N.  Y.)  518,  41  Am.  Dec. 
762. 

But  a  repetition  or  republication  after  the 
commencement  of  the  action  is  not  admissible 
unless  an  action  for  such  repetition  has  been 
barred  by  the  statute  of  limitations,  or,  for 
some  other  reason,  such  repetition  is  not 
actionable.  Frazier  v.  McCloskey,  60  N.  Y. 
337,  19  Am.  Rep.  193,  reversing*  Thomp.  &  C. 
(N.  Y.)  266;  Distin  v.  Rose,  69  N.  Y.  122, 
affirming  7  Hun  (M.  Y.)  83;  Daly  v.  Byrne,  77 
N.  Y.  182,  affirming  43  N.  Y.  Super.  Cl.  261; 
Eccles  v.  Radam/75  Hun  (N.  Y.)  535.  See 
also  Turlon  v.  New  York  Recorder  Co.,  144  N. 
Y.  144,  affirming  (C.  PI.  Gen.  T.)  3  Misc.  (N. 
Y.)  314.  Compare  Bissell  v.  Elmore,  48  N.  Y. 
561;  Kennedy  v.  Gifford,  19  Wend.  (N.  Y.)  296. 

In  an  Early  Tennessee  Case  the  court  stated 
the  sim:  distinction  that  prevails  in  New  York. 
Howell  v.  Cheatham,  Cooke  (Tenn.)  247. 

1.  Word?  of  Same  Import  —  Alabama. — ■  See 
Sonneborn  r.  Bernstein,  49  Ala.  168. 

California.  —  Hearne  v.  De  Young,  119  Cal. 
670. 

Indiana.  —  Hesler  v.  Degant,  3  Ind.  501. 
Iowa.  —  Bailey  v.  Bailey,  94  Iowa  598. 
Kentucky.  —  Taylor  v.  Moran,  4  Met.  (Ky  ) 
127. 

Michigan.  — Brown  v.  Barnes,  39  Mich.  211, 
33  Am.  Rep.  375. 

New  York.  —  Enos  v.  Enos,  135  N.  Y.  609, 
48  N.  Y.  St.  Rep.  392. 

Texas.  —  Zeliff  v.  Jennings,  61  Tex.  458; 
Whitehead  v.  State,  39  Tex.  Crim.  89. 

Vermont  — Cavanaugh  v.  Austin,  42  Vt.  576. 

2.  Evidence  of  Other  Publications  or  Statements 
Admissible  —  England.  —  Rustell  v.  Macquister, 
1  Campb.  49,  note;  Mead  v.  Daubigny,  Peake 
N.  P.  (ed.  1795)  125;  Barrett  v.  Long,  3  H.  L. 
Cas.  395;  Camfield  v.  Bird,  5  C.  &  K.  56;  Bol- 
ton v.  O'Brien,  16  L.  R.  Ir.  97,  483;  Chubby. 
Westley,  6  C.  &  P.  436,  25  E.  C.  L.  474.  See 
also  Pearson  v.  Lemaitre,  5  M.  &  G.  700,  44  E. 
C.  L.  366;  Plunkett  v.  Cobbett,  5  Esp.  136; 
Finnerty  v.  Tipper,  2  Campb.  72;  Macleod  v. 
Wakley,  3  C.  &  P.  311,  14  E.  C.  L.  322. 

Canada.  —  Hamel  v.  Amyot,  14  Quebec  56. 

United  States.  —  Post  Pub.  Co.  v.  Hallam, 
(C.  C.  A.)  59  Fed.  Rep.  530,  affirming  Hallam 
v.  Post  Pub.  Co.,  55  Fed.  Rep.  456;  Crandell's 
Trial,  6  Fed.  Cas.  No.  3,350.  See  also  Gibson 
v.  Cincinnati  Enquirer,  2  Flipp.  (U.  SO  121. 
Compare  U.  S.  v.  Crandell,  4  Cranch  (C.  C.) 
683,  25  Fed.  Cas.  No.  14,885. 


Alabama.  — Sonneborn  v.  Bernstein,  49  Ala. 
168;  Ware  v.  Cartledge,  24  Ala.  622,  60  Am. 
Dec.  489.  See  also  Teague  v.  Williams,  7  Ala. 
844. 

California.  —  Preston  v.  Frey,  91  Cal.  107. 
See  also  Chamberlin  v.  Vance,  51  Cal.  75. 

Connecticut.  —  State  v.  Riggs,  39  Conn.  498. 
See  also  Williams  v.  Miner,  18  Conn.  464. 

'Delaware.  —  State  v.  Jeandell.  5  Harr.  (Del.) 
475- 

Florida.  —  Eldridge  v.  State,  27  Fla.  162. 

Georgia.  —  Adkins  v.  Williams.  23  Ga.  222. 
See  also  Tolleson  v.  Posey,  32  Ga.  372 

Illinois.  —  Rausch  v.  Anderson,  75  111.  A  pp. 
526. 

Indiana.  —  Freeman  v.  Sanderson,  123  Ind. 
264;  Casey  v.  Hulgan,  118  Ind.  590;  Wabash 
Printing,  etc.,  Co.  v.  Crumrine,  123  Ind.  89; 
Barker  v.  Prizer,  150  Ind.  4;  Throgmorton  v. 
Davis,  4  Blackf.  (Ind.)  174;  Roberts  v.  Ward, 
8  Blackf.  (Ind.)  333;  Logan  v.  Logan,  77  Ind. 
558.  See  also  Burke  v.  Miller,  6  Blackf.  (Ind.) 
155;  Schoonover  v.  Rowe,  7  Blackf.  (Ind.)  202. 

Iowa.  —  Prime  v.  Eastwood,  45  Iowa  640; 
State  v.  Heacock,  106  Iowa  191.  See  also 
State  v.  Conable,  81  Iowa  60. 

Kentucky.  —  Letton  v.  Young,  2  Met.  (Ky.) 
558. 

Maine.  —  Harmon  v.  Harmon,  61  Me.  233. 
See  also  Smith  v.  Wyman,  16  Me.  14. 

Maryland.  —  Botelar  v.  Bell,  1  Md.  173. 
See  also  Wagners.  Holbrunner,  7  Gill  (Md .) 
296;  Negley  v.  Farrow,  60  Md.  158,  45  Am. 
Rep.  715. 

Michigan.  —  Botsford  v.  Chase,  108  Mich. 
432;  Randall  v.  Evening  News  Assoc.,  97  Mich. 
136;  Whittemore  v.  Weiss.  33  Mich.  348.  See 
also  Huson  v.  Dale,  19  Mich.  17,  2  Am.  Rep.  66. 

New  Hampshire.  —  Severance  v.  Hilton,  32 
N.  H.  289;  Symonds  v.  Carter,  32  N.  H.  458. 

New  Jersey.  —  Evening  Journal  Assoc. 
McDermott,  44  N.  J.  L.  43»,  43  Am.  Rep.  392; 
McDermott  v   Evening  Journal  Assoc.,  43  N. 
J.  L.  488,39  Am.  Rep.  606;  Baitow  v.  Brands, 
15  N.  J.  L.  248. 

North  Carolina.  —  Brittain  v.  Allen,  2  Dev. 
L.  (13  N.  Car.)  120. 

Ohio.  —  Van  Derveer  v.  Sutphin,  5  Ohio  St. 
293;  Stearns  v.  Cox,  17  Ohio  590;  Carter  v. 
McDowell,  Wright  (Ohio)  100;  Flamingham  v. 
Boucher,  Wright  (Ohio)  746. 

Pennsylvania.  —  Elliott  v.  Boyles,  31  Pa.  St. 
65;  Seip  v.  Deshler,  170  Pa.  St.  334-  See  also 
Shock  v.  M'Chesney,  2  Yeates  (Pa.)  473!  Wal- 
lis  v.  Mease,  3  Binn.  (Pa.)  546. 

South  Carolina.  —  Miller  v.  Kerr.  2  McCord 
L.  (S.  Car.)  285,  13  Am.  Dec.  722;  Randall  v. 
Holsenbake,  3  Hill  L.  (S.  Car.)  175. 

Texas.  —  Zeliff  v.  Jennings,  61  Tex.  458. 
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tion  of  similar  words,  or  words  of  a  similar  import,  or  declarations  upon  the 
same  subject,  or  referring  to  the  publication  complained  of,  and  evidence  of  a 
distinct  and  different  calumny  has  been  held  inadmissible.1 

(19)  Publication  of  Libel  Against  Another  Person.  —  In  an  action  against  the 
proprietor  of  a  newspaper  for  a  libel  published  therein,  evidence  of  other 
articles  of  a  libelous  nature  published  in  the  paper,  though  referring  to  per- 
sons other  than  the  plaintiff,  has  been  held  competent  as  showing  a  want  of 
proper  care  in  guarding  the  columns  of  the  paper  against  the  insertion  of  such 
articles.2  But  in  an  action  against  a  private  individual,  evidence  that  the 
defendant  has  composed  or  published  libels  upon  persons  other  than  the  plain- 
tiff has  been  held  inadmissible.3 


Vermont.  —  Knapp  v.  Fuller,  55  Vt.  311,  45 
Am.  Rep.  618. 

Virginia.  —  Lincoln  v.  Chrisman,  10  Leigh 
(Va.)  350. 

Wisconsin.  —  Grace  v.  Mc Arthur,  76  Wis. 
641;  Born  v.  Rosenow,  84  Wis.  620. 

In  New  York,  only  statements  in  publications 
which  are  not  in  themselves  actionable,  or  on 
which  an  action  is  barred  by  the  statute  of 
limitations  or  otherwise,  can  be  shown.  Titus 
v.  Sumner,  44  N.  Y.  266;  Thomas  v.  Cross- 
well,  7  Johns.  (N.  Y.)  264;  Inman  v.  Foster,  8 
Wend.  (N.  Y.)  602;  Root  v.  Lowndes,  6  Hill 
(N.  Y.)  518,  41  Am.  Dec.  762;  Frazier  v.  Mc- 
Closkey,  60  N.  Y.  337,  19  Am.  Rep.  193;  Distin 
v.  Rose,  69  N.  Y.  122.  See  also  Flanders  v. 
Groff,  25  Hun  (N.  Y.)  553. 

In  Rundell  v.  Butler,  7  Barb.  (N.  Y.)  260, 
Parker,  J.,  delivering  the  opinion  of  the  court, 
said:  "  I  see  no  reason  why  a  plaintiff  should 
ever  be  permitted  to  prove  a  slanderous  charge 
not  sel  forth  in  his  declaration." 

Unpublished  Papers.  —  On  the  trial  of  an  in- 
dictment for  seditious  libel,  the  United  States 
cannot,  for  the  purpose  of  proving  the  intent 
of  the  defendant  in  publishing  such  libel,  give 
in  evidence  to  the  jury  papers  found  in  (he 
defendant's  possession  unpublished  by  him, 
and  which  would  be  libels  and  might  be  sub- 
stantive subjects  of  public  prosecution  if  pub- 
lished. U.  S.  v.  Crandell,  4  Cranch  (C.  C.) 
683,  25  Fed.  Cas.  No.  14,885. 

The  direct  opposite  of  this  is  stated  in 
Brightly's  Fed.  Dig.  232,  to  have  been  decided 
in  a  case  cited  as  "  Crandell's  Case,"  and  that 
statement  is  incorporated  in  6  Fed.  Cas.  No. 
3,350,  with  the  remark  that  the  case  is  no- 
where reported,  and  the  opinion  is  not  now 
accessible. 

Damages  Cannot  Be  Given  for  Other  Defamations. 

— •  Rustell  v.  Macquister,  1  Campb.  49,  note; 
Post  Pub.  Co.  v.  Hallam,  (C.  C.  A.)  59  Fed. 
Rep.  530,  affirming  Hallam  v.  Post  Pub.  Co., 
55  Fed.  Rep.  450;  Parkers.  Prizer,  150  Ind.  4; 
Van  Derveer  v.  Sutphin,  5  Ohio  St.  293.  See 
also  infra,  this  article,  section  Damages. 

"  If  the  Words  of  the  First  Publication  Be  Un- 
equivocally Libelous,  we  are  unable  to  see  upon 
what  principle  a  subsequent  publication  can 
be  adduced  in  evidence  for  any  purpose." 
Saunders  v.  Baxter,  6  Heisk.  (Tenn.)  369. 

1.  Similarity  to  or  Connection  with  Defamation 
on  Which  Action  or  Prosecution  Is  Based  —  Eng- 
land. —  Finnerty  v.  Tipper,  2  Campb.  72.  See 
also  Chubb  v.  Westley,  6  C.  &  P.  436,  25  E.  C. 
L.  474. 

Alabama.  —  Parmer  v.  Anderson,  33  Ate.  78. 


See  also  Teague  v.  Williams,  7  Ala.  844;  Ware 
v.  Cartledge,  24  Ala.  622,  60  Am.  Dec.  489. 

Connecticut.  —  Mix  v.  Woodward,  12  Conn. 
262. 

Indiana.  —  See  M'GIemery  v.  Keller,  3 
Blackf.  (Ind.)488;  Mclntire  v.  Young,  6  Blackf. 
(Ind.)  496,  39  Am.  Dec.  443. 

Iowa.  —  Hanners  v.  McClelland,  74  Iowa 
318. 

Massachtisetts. — Com.  v.  Damon,  136  Mass. 
441;  Com.  v.  Harmon,  2  Gray  (Mass.)  289; 
Watson  v.  Moore,  2  Cush.  (Mass.)  133;  Rob- 
bins  v.  Fletcher,  101  Mass.  115;  Clark  v. 
Brown,  116  Mass.  504;  Bodwell  v.  Swan,  3 
Pick.  (Mass.)  376;  Markham  v.  Russell,  12 
Allen  (Mass.)  573,  90  Am.  Dec.  169;  Baldwin 
v.  Soule,  6  Gray  (Mass.)  321. 

Michigan.  —  Taylor  v.  Kneeland,  1  Dougl. 
(Mich.)  67.  See  also  Thompson  v.  Bowers,  1 
Dougl.  (Mich.)  321. 

Nevada.  —  Thompson  v.  Powning,  15  Nev. 
195- 

New  York.  —  Howard  v.  Sexton,  4  N.  Y. 
157;  Johnson  v.  Brown,  57  Barb.  (N.  Y.)  118; 
Cassidy  v.  Brooklyn  Daily  Eagle,  138  N.  Y. 
239;  Distin  v.  Rose,  69  N.  Y.  122;  Thomas 
v.  Croswell,  7  Johns.  (N.  Y.)  264;  Eccles  v. 
Radam,  75  Hun  (N.  Y.)  535.  See  also  Titus  v. 
Sumner,  44  N.  Y.  266;  Fowles  v.  Bowen,  30 
N.  Y.  20;  Flanders  v.  Groff,  25  Hun  (N.  Y.) 
553- 

Tennessee.  —  Russell  v.  Farrell,  102  Tenn. 
248;  Saunders  v.  Baxter,  6  Heisk.  (Tenn.)  369. 

Texas.  —  See  Manning  v.  State,  37  Tex. 
Crim.  180. 

If  the  Other  Publications  Are  Criminally  Libel- 
ous, this  would  not  prevent  their  admission  as 
evidence  of  malice,  if  otherwise  admissible. 
Com.  v.  Damon,  136  Mass.  441;  Com.  v. 
Nichols,  114  Mass.  285,  19  Am.  Rep.  346; 
Com.  v.  Bennett,  118  Mass.  443;  Com.  v.  Coe, 
115  Mass.  481;  Thayer  v.  Thayer,  101  Mass. 
in,  100  Am.  Dec.  no. 

A  Publication  Which  Has  Been  Adjudged  to  Be 
True  cannot  be  introduced  in  evidence  to  show 
malice  in  an  action  on  another  publication. 
Throckmorton  v.  Evening  Post  Pub.  Co.,  35 
N.  Y.  App.  Div.  396. 

2.  Publication  of  Libel  Against  Another  Person. 
—  Gibson  v.  Cincinnati  Enquirer,  2  Flipp.  (U. 
S.)  121,  5  Cent.  L.  J.  380,  23  Int.  Rev.  Rec. 
392,  10  Fed.  Cas.  No.  5,392;  Scripps  v.  Reilly, 
35  Mich.  371,  24  Am.  Rep.  575.  And  see  also 
Detroit  Daily  Post  Co.  v.  McArthur,  16  Mich. 
447- 

3.  Cochran  v.  Butterfield,  18  N.  H.  115,  45 
Am.  Dec.  363. 
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c  Weight  and  Sufficiency  —  (i)  A  Question  for  the  Jury.  —  The  ques- 
tion whether  or  not  the  defendant  was  actuated  by  malice  in  publishing  or 
uttering  the  words  alleged  to  be  defamatory,  is  for  the  jury,1  and  their  finding 
upon  this  question  as  shown  by  the  verdict  will  not  be  disturbed  unless  clearly 
erroneous,  improper,  and  not  sustained  by  any  correct  view  of  the  evidence.* 


1.  Malice  a  Question  for  the  Jury—  England. 
—  Wright  v.  Woodgate,  2  C.  M.  &  R.  573; 
Fairman  v.  Ives,  5  B.  &  Aid.  642,  7  E.  C.  L. 
220  1  Dowl.  &  R.  252;  Robinson  v.  May,  2 
Smith  3;  Flint  v.  Pike,  4  B.  S  C.  484  ,10  E.  C. 
L.  384;  Bromage  v.  Prosser,  4  B.  &  C.  247,  10 
E.  C.  L.  321;  Blake  v.  Pilfold,  1  M.  &  Rob. 
108-  Parmiier  v.  Coupland,  6  M.  &  W.  105; 
Thompson  v.  Shackell,  M.  &  M.  187,  22  E.  C.  L. 
286-  Hart  v.  Von  Gumpach,  L.  R.  4  P.  C.  439; 
Cooke  v.  Wildes,  5  El.  &  Bl.  320,  85  E.  C. 
L.  329;  Somerville  v.  Hawkins,  10  C.  B.  583, 
70  E   C.  L.  583;  Pattison  v.  Jones,  8  B.  &  C. 
578  15  E.  C.  L.  303,  3  M.  &  R.  101;  Child  v. 
Affleck,  9  B.  &  C.  403,  17  E.  C.  L.  405;  Kelly 
v.  Partington,  4  B.  &  Ad.  700,  24  E.  C.  L.  144; 
Toogood  v.  Spyring,  4  Tyrw.  582;  Roberts  v. 
Camden,  9  East  93;  Powis  v.  Smith,  5  B.  & 
Aid.  850,  7  E.  C.  L.  279;  Pitt  v.  Donovan,  1  M. 
&  S    639;  Smith  v.  Spooner,  3  Taunt.  246. 
Coward  v.  Wellington.  7  C.  &  P.  531,  32  E.  C. 
L  616-  Stockdale  v.  Tarte,  4  Ad.  &  El.  1016, 
31  E  C.  L.  248;  Hunt  v.  Algar,  6  C.  &  P.  245, 
25  E.  C.  L.  380;  Dunman  v.  Bigg,  1  Campb. 
269,  note;  Delanyi>.  Jones,  4Esp.  191;  Fowler 
v  Homer,  3  Campb.  294;  Rogers  v.  Clifton,  3 
B.  &  P.  587;  Kine  v.  Sewell,  3  M.  &  W.  297; 
Simpson  v.  Robinson,  12  Q.  B.  511,  64  E.  C. 
L.  511,  13  Jur.  187,  18  E.J.  Q.  B.  73;  O'Dono- 
ghue  v.  Hussey,  lr.  R.  5  C.  L.  124;  Padmore  v. 
Lawrence,  3  Per.  &  Dav.  209,  11  Ad.  &  El.  380, 
39  E.  C.  L.  115,  9  L.  J.  Q.  B.  137,  4  Jur.  458. 
Canada.  —  Burns  v.  Goudie,  1  Rev.  Leg.  503, 
United  States.  —  White  v.  Nicholls,  3  How. 
(U.  S.)  266;  Wheeler  v.  Nesbitt,  24  How.  (U. 
S.)  544;  Locke  v.  Bradsireet  Co.,  22  Fed.  Rep. 
772. 

Arkansas.  —  Stallings  v.  Whiitaker,  55  Ark. 
494. 

California.  —  Childers  v.  San  Jose  Mercury 
Priming,  etc.,  Co.,  105  Cal.  284,  45  Am.  St. 
Rep.  40. 

Connecticut.  —  Moore  v.  Stevenson.  27  Conn. 
14.  See  also  Atwater  v.  Morning  News  Co., 
67  Conn.  504. 

Florida.  —  Montgomery  v.  Knox,  23  Fla.  595. 

Illinois.  —  McKee  v.  lngalls,  5  111.  30;  Zuck- 
erman  v.  Sonnenschein,  62  111.  115. 

Indiana.  —  Abrams  v.  Smith,  8  Blackf. 
(Ind.)  95. 

Kentucky.  —  Bunton  v.  Worley,  4  Bibb  (Ky.) 
38,  7  Am.  Dec.  735. 

Maine.  —  Lancey  v.  Bryant,  30  Me.  466. 

Massachusetts.  —  Bodwell  v.  Osgood,  3  Pick. 
(Mass.)  379,  15  Am.  Dec.  228;  Fay  v.  Harring- 
ton, 176  Mass.  270;  Gassett  v.  Gilbert,  6  Gray 
(Mass.)  94;  Coffin  v.  Coffin,  4  Mass.  I,  3  Am. 
Dec.  189;  Hupferz>.  Rosenfeld,  162  Mass.  131. 

Michigan.  —  Garn  v.  Lockard,  tc8  Mich.  196; 
Ritchie  v.  Stenius,  73  Mich.  563;  Bacon  v. 
Michigan  Cent.  R.  Co..  66  Mich.  166,  31  Am. 
&  Eng.  R.  Cas.  357;  Bell  v.  Fernald,  71  Mich. 
267.  See  also  Sullings  v.  Shakespeare,  46 
Mich.  408,  41  Am.  Rep.  166:  Wheaton  v. 
Beecher,  66  Mich.  307. 


Minnesota. — Simmons  v.  Holster,  13  Minn. 
249;  Peterson  v.  Western  Union  Tel.  Co.,  65 
Minn.  18.  See  also  Allen  v.  Pioneer-Press  Co., 
40  Minn.  117,  12  Am.  St.  Rep.  707. 

Missouri.  —  Hyde  v.  McCabe,  100  Mo.  412. 

New  York.  —  Warner  v.  Press  Pub.  Co.,  132 
N.Y.  181,  affirming  15  Daly  (N.  Y.)  545;  Klinck 
v.  Colby,  46  N.  Y.  427;  Hamilton  v.  Eno,  81 
N.  Y.  116;  Hinman  v.  Hare,  104  N.  Y.  641. 
5  N.  Y.  St.  Rep.  504;  Fowles  v.  Bowen,  30 
N.  Y.  20;  Liddle  v.  Hodges,  2  Bosw.  (N.  Y.) 
537;  Coleman  v.  Playsted,  36  Barb.  (N.  Y.)  26; 
People  v.  Seaman,  (Supm.  Ct.  Gen.  T.)  6  N.  Y. 
St.  Rep.  765;  Demaresi  v.  Haring,  6  Cow.  (N. 
Y  )76-  Alligerf.  Brooklyn  Daily  Eagle,  (Supm. 
Ct.  Gen.  T.)  6  N.  Y.  Supp.  no;  Alliger  v. 
Mail  Printing  Assoc.,  66  Hun  (N.  Y.)  626, 
20  N.  Y.  Supp.  763;  Bergmann  v.  Jones,  94 
N  Y  51-  Prince  v.  Brooklyn  Daily  Eagle, 
(Supm.  Ct.  Spec.  T).  16  Misc.  (N.  Y.)  186.  See 
also  Payne  v.  Rouss,  46  N.  Y.  App.  Div.  315. 

North  Carolina.  —  Erwin  v.  Sum  row,  1 
Hawks  (8  N.  Car.)  472;  Adcock  v.  Marsh,  8 
Ired.  L.  (30  N.  Car.)  360. 

O/rio.  —  V&n  Ingen  v.  Newton,  1  Disney 
(Ohio)  482. 

Pennsylvania.  —  Com.  v.  Swallow,  8  Pa. 
Super.  Ct.  539;  Com.  v.  Costello,  1  Pa.  Dist. 
745;  Com.  v.  Rovnianek,  12  Pa.  Super.  Ct.  86. 

South  Carolina.  —  Smith  v  Youmans,  3  Hill 
L  (S.  Car.)  85,  Riley  L.  (S.  Car.)  88. 

Tennessee.  —  Shadden  v.  McElwee,  86  Tenn. 
146,  6  Am.  St.  Rep.  821. 

Vermont.  —  Nott  v.  Stoddard.  38  Vt.  25,  88 
Am.  Dec.  633.  See  also  Gregory  v.  Atkins,  42 
Vt.  237.  _ 

When  the  Case  Is  Tried  Without  a  Jury  the 
question  of  actual  malice  is  for  the  court. 
Osborne  v.  Troup,  60  Conn.  485-  See  also  At- 
water v.  Morning  News  Co.,  67  Conn.  504. 

2.  Evidence  Sufficient  to  Show  Malice  —  Con. 
necticut.  —  Wynne  v.  Parsons,  57  Conn.  73. 

Louisiana.  —  King  v.  Ballard,  10  La.  Ann. 
557;  Mohrman  v.  Ohse,  17  La.  Ann.  64.  See 
also  Sibley  v.  Lay,  44  La.  Ann.  936. 

Massachusetts.  —  See  Morasse  v.  Brochu,  151 
Mass.  567,  21  Am.  St.  Rep.  474. 

Michigan.  —  McGee  v.  Baumgartner,  121 
Mich.  287.  „  . 

Minnesota.  —  Peterson  v.  Western  Lnion 
Tel.  Co.,  65  Minn.  18. 

New  York.  — Van  Ingen  v.  StarCo.,  1  N.  Y. 
App.  Div.  429,  affirmed  157  N.  Y.  695:  Shanks 
*  Stumpf,  (Supm.  Ct.  Tr.  T.)  23  Misc.  (N.  Y.) 
264.  See  also  Samuels  v.  Evening  Mail  Assoc 
75  N  Y  604,  reversing  9  Hun  (N.  Y.)  288; 
Weber  v.  Butler,  81  Hun  (N.  Y.)  244;  Smith 
v.  Matthews,  (Buffalo  Super.  Ct.  Gen.  1.)  9 
Misc.  (N.  Y.)  427-  „   „         D  , 

Texas.  —  Missouri  Pac.  R.  Co.  v.  Behee,  2 
Tex.  Civ.  App.  107. 

Evidence  Sufficient  to  Rebut  Presumption  of 
Malice.  —  Mosier  v.  Stoll,  119  Lnd.  244-  See 
also  Smith  v.  Scott,  2  C.  &  K.  580,  61  E.  C.  L. 
580-  "Davis  v,  Cutbush,  1  F.  &  F.  487;  Dun- 
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(2)  Falsity  of  Statement.  —  It  has  been  frequently  held  that  proof  that  the 
defendant  knew  at  the  time  he  published  or  uttered  the  libelous  or  slanderous 
statement  that  it  was  false,1  is  conclusive  evidence  of  malice.2 

(3)  Failure  to  Establish  Justification.  —  The  rule  has  obtained  that  the  fact 
that  a  defendant  in  an  action  of  libel  or  slander  has  filed  a  plea  of  justifica- 
tion, but  has  failed  to  establish  the  same,  conclusively  proves  malice  on  his 
part,3  but  in  many  jurisdictions  this  rule  has  now  been  abandoned  or  abolished 
by  statute,4  although  the  failure  to  establish  the  justification  pleaded  is  evi- 
dence of  malice.5 

V.  Publication  —  1.  Necessity  for.  —  In  order  to  render  defamation  of  any 
kind  actionable  or  punishable,  there  must  be  a  publication  thereof.0  It  is 
not,  however,  necessary  that  the  publication  be  by  the  defendant  himself,  but 
it  is  sufficient  if  the  libel  be  published  by  a  person  under  him,  or  if  he  sanc- 
tions the  promulgation  after  it  has  been  made. 7 

2.  What  Constitutes  —  a.  In  General. — The  general  rule  is  that  any 
communication  by  one  person  to  another  or  others  of  defamatory  matter  con- 
cerning a  third  person,*  or  the  doing  of  any  act  intended  to  result  or  which 


combe  v.  Daniell,  8  C.  &  P.  222,  34  E.  C.  L. 
361;  Indianapolis  Sun  Co.  v.  Horrell,  53  Ind. 
527;  Heilman  v.  Shanklin,  6;>  Ind.  424. 

Evidence  Insufficient  to  Rebut  Presumption  of 
Malice. — -Pledger  v.  State,  77  Ga.  242;  Mason 
v.  Mason,  4  N.  H.  no;  Com.  v.  Swallow,  8 
Pa.  Super.  Ct.  539. 

1.  Falsity  Must  Have  Been  Known  to  the  De- 
fendant.—  See  Caulfield  v.  Whitworlh,  16  W. 
R.  936.    And  see  also  cases  cited  in  next  note. 

2.  Falsity  Conclusive  Evidence  of  Malice  —  Eng- 
land. —  Fountain  v.  Boodle,  3  Q.  B.  5,  43  E. 
C.  L.  605;  Harris  v.  Thompson,  13  C.  B.  333, 
76  E.  C.  L.  333. 

United  States.  —  Locke  v.  Bradstreet  Co.,  22 
Fed.  Rep.  771. 

Arkansas.  —  Sexton  v.  Brock,  15  Ark.  345. 

Massachusetts. —  Bodwell  v.  Osgood,  3  Pick. 
(Mass.)  379,  15  Am.  Dec.  228. 

New  York.  —  Harwood  v.  Keech,  4  Hun  (N. 
Y.)  389.  See  also  Morrison  v.  Press  Pub.  Co., 
59  N.  Y.  Super.  Ct.  216,  affirmed  133  N.  Y.  538; 
Bergmann  v.  Jones,  94  N.  Y.  51;  Samuels  v. 
Evening  Mail  Assoc.,  75  N.  Y.  604. 

Pennsylvania.  —  Farley  v.  Ranck,  3  W.  &  S. 
(Pa.)  554- 

Proof  of  Falsity  Prima  Facie  Establishes  Malice. 

■ — McFadden  v.  Morning  Journal  Assoc.,  28 
N.  Y.  App.  Div.  508. 

3.  Rule  that  Failure  to  Establish  Justification 
Is  Conclusive  of  Malice.  —  See  Huson  v.  Dale,  19 
Mich.  17,  2  Am.  Rep.  66;  Thompson  v.  Pown- 
ing,  15  Nev.  195. 

4.  Failure  to  Establish  Justification  Not  Con- 
clusive of  Malice. —  Hawver  v.  Hawver,  78  III. 
412;  Jastrzembski  v.  Marxhausen,  120  Mich. 
677;  Huson  v.  Dale,  19  Mich.  17,  2  Am.  Rep. 
66;  Thompson  v.  Powning,  15  Nev.  195.  See 
also  Louisville  Press  Co.  v.  Tennelly,  (Ky. 
1899)49  S.  W.  Rep.  15;  Proctorz/.  Houghtaling, 
37  Mich.  41. 

5.  But  May  Be  Evidence  Thereof.  —  See  supra> 
this  section,  Unsustained  Plea  of  Justification. 

6.  Necessity  for  Publication  —  England. — Reg. 
v.  Beere,  12  Mod.  219,  Carth.  409,  Holt  422,  2 
Salk.  417,  1  Ld.  Raym.  414;  Barrow  v.  Lewel- 
lin,  Hob.  62;  Pullman  v.  Hill,  (1891)  1  Q.  B. 
524. 

United  States.  —  Warnock  v.  Mitchell,  43  Fed. 
Rep.  428;  Philadelphia,  etc.,  R.  Co.  v.  Quig- 


ley,  21  How.  (U.  S.)  202;  In  re  Buell,  3  Dill. 
(U.  S.)  116. 

Alabama. — Weir  v.  Hoss,  6  Ala.  881.  See 
also  Sonneborn  v.  Bernstein,  49  Ala.  168. 
Illinois.  —  See  Franks.  Kaminsky,  109  111.  26. 
Indiana.  —  McCoombs  v.  Tuttle,  5  Blackf. 
(Ind.)  431;  Lipprant  v.  Lipprant,  52  Ind.  273. 

Kentucky.  —  McGeever  v.  Kennedy,  (Ky. 
1897)  42  S.  W.  Rep.  114. 

Maine.  —  Burbank  v.  Horn,  39  Me.  233. 
See  also  State  v.  Barnes,  32  Me.  530. 

Alichigan.  —  Lorangerz'.  Loranger,  115  Mich. 
681. 

Missouri.  —  State  v.  Matheis,  44  Mo.  App. 
294. 

New  York.  —  Youmans  t/.  Smith,  153  N.  Y. 
214;  Owen  v.  Ogilvie  Pub.  Co.,  32  N.  Y.  App. 
Div.  465. 

South  Carolina.- — Taylor  v.  Sturgingger,  2 
Mill  (S.  Car.)  367. 

Tennessee.  —  Sylvis  v.  Miller,  96  Tenn.  94. 
Texas.  —  Schulze  v.  Jalonick,  18  Tex.  Civ. 
App.  296.    See  also  McMahan  v.  State,  13  Tex. 
App.  220;  Hammars  v.  State,  13  Tex.  App.  344. 

In  Rex  v.  Paine,  5  Mod.  163,  the  court  said: 
"  The  making  a  libel  is  an  offense  though 
never  published."  But  at  an  earlier  stage  of 
the  trial  of  the  case  a  different  opinion  was 
expressed. 

7.  Publication  Sanctioned  by  Defendant  or  Made 
by  Person  under  Him.  —  Beardsley  v.  Tappan,  2 
Fed.  Cas.  No.  1,188(7;  Croasdale  v.  Bright,  6 
Houst.  (Del.)  52.  See  also  Burdett  v.  Cobbett, 
5  Dowl.  301;  Bond  v.  Douglas,  7  C.  &  P.  626, 
32  E.  C.  L.  661;  Cheritree  v.  Roggen,  67  Barb. 
(N.  Y.)  124. 

8.  Communication  to  Another  or  Others  —  Eng- 
land.—  Rex  v.  Paine,  5  Mod.  163;  Lamb's 
Case,  9  Coke  60;  Forrester  v.  Tyrrell,  57  J.  P. 
532;  Waistel  v.  Holman,  2  Hall  172;  Peacock 
v.  Raynal,  2  Brownlovv  151;  Phillips  v.  Jan- 
sen,  2  Esp.  624;  Rex  v.  Wegener,  2  Stark.  245, 
3  E.  C.  L.  395;  Hicks  Case,  Hob.  215;  Ed- 
wards v.  Wooton,  12  Coke  35 ; .  Delacroix  v. 
Thevenot,  2  Stark.  63,  3  E.  C.  L.  317. 

Delaware.  — State  v.  Shaffner,  (Del.  1899)  44 
Atl.  Rep.  620;  Delaware  State  F.  &  M.  Ins. 
Co.  v.  Croasdale,  6  Houst.  (Del.)  181. 

Illinois.  —  McLaughlin  v.  Schnellbacher,  65 
Hi.  App.  50. 
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would  naturally  result  in  the  exposure  of  the  contents  of  the  libel  to  any  per- 
son other  than  the  author,  is  a  publication  within  the  meaning  of  the  term  as 
used  in  the  law  of  libel  and  slander.1 

b  Genfral  Circulation  Not  Necessary.  —  To  constitute  an  action- 
able'publication  of  a  libel  or  slander,  it  is  not  necessary  that  the  defamation 
should  be  made  known  to  the  public  generally,  or  even  to  a  considerable  number 
of  persons  but  it  is  sufficient  if  it  is  communicated  to  a  few  persons,  or  to  only 
one  person,  other  than  the  person  against  whom  the  defamation  is  directed. 

c  Sale  or  Delivery  of  Libelous  Matter.  —  A  person  who  sells  or 
delivers  libelous  matter  to  another  or  others,  or  parts  with  the  possession  and 
custody  of  the  same  under  circumstances  which  expose  it  to  be  read  or  seen 
by  another  or  others,  is  chargeable  with  a  publication  thereof,3  unless  it 


Indiana.  —  McCoombs  v.  Tuttle,  5  Blackf. 
(Ind.)  431;  Spaits  v.  Poundstone,  87  Ind.  523, 
44  Am.  Rep.  773. 

Iowa.  —  Kiene  v.  Ruff,  1  Iowa  482;  Halley 
v  Gregg,  82  Iowa  622. 

Maine.  —  Sproul  v.  Pillsbury,  72  Me.  20. 

Massachusetts.  —  Sheffill  v.  Van  Deusen,  13 
Gray  (Mass.)  304,  74  Am.  Dec.  632. 

Michigan.  —  Bacon  v.  Michigan  Cent.  R.  Co., 
55  Mich.  224,  54  Am.  Rep.  372. 

New  York.  —  Miller  v.  Donovan,  (Supm.  Ct. 
Tr.  T.)  16  Misc.  (N.  Y.)  453;  Snyder  v.  An- 
drews, 6  Barb.  (N.  Y.)  43;  Van  Cleef  v.  Law- 
ren<-e  2  City  Mall  Rec.  (N.  Y.)4i;  Peoples, 
flark,  59  Hun  (N.  Y.)  51,  affirmed  136  N.  Y. 
538;  Wood  v.  Gilchrist,  (Supm.  Ct.)  1  Code 
Rep.  (N.  Y.)  117;  Anonymous,  (Supm.  Ci.  3 
How.  Pr.  (N.  Y.)  406;  Lyle  v.  Clason,  I  Cai. 
(M.  Y.)  581;  Lewis  v.  Few,  5  Johns.  (N.  Y.)  r. 

North  Carolina.  —  5  tate  v.  Mclntire,  115  N. 
Car.  769. 

South  Carolina.  —  Fonville  v.  M'Nease,  Dud- 
ley L.  (S.  Car.)  303,  31  Am.  Dec.  556. 

Tennessee.  —  Sylvis  v.  Miller,  96  Tenn.  94. 

Vermont.  —  Wilcox    v.   Moon,  63  Vt.  481. 

Virginia.  —  Adams  v.  Lawson,  17  Gratt. 
(Va.)  '250,  94  Am.  Dec.  455 

Communication  to  Agent. —  If  a  person  com- 
pose a  libel  and  send  it  to  his  agent  to  be  read 
by  him,  and  it  reaches  its  destination  and  is 
read  by  such  agent,  this  is  a  sufficient  publica- 
lijn  to  support  an  action.  And  this  rule  ap- 
plies to  a  publication  by  a  corporation  to  its 
agent  of  the  cause  of  the  discharge  of  an  em- 
ployee, Bacon  v.  Michigan  Cent.  R.  Co.,  55 
Mich.  224,  54  Am.  Rep.  372. 

The  Reading  by  a  Pastor  to  His  Congregation 
of  a  preamble  and  resolutions  of  suspension 
agiinst  a  member  of  the  church  is  a  publication 
with!  1  the  meaning  of  that  term  as  employed 
wiih  relation  to  libels.  Landis  v.  Campbell, 
79  Mo.  440.  In  this  case  the  court,  how- 
ever, continued:  "  But  when  a  member  has 
been  excommunicated,  it  may  be  promulged 
by  the  pastor  by  reading  the  resolution  of  ex- 
pulsion in  the  presence  of  the  congregation, 
according  to  the  practice  of  the  church,  and 
that  act  will,  of  itself,  furnish  no  foundation 
for  an  action  against  him."  Citing  Farns- 
vvorth  v.  Storrs,  5  Cush.  (Mass.)  412. 

Exhibiting  Caricature  on  Request.  —  In  an  early 
English  case  it  was  held  that  a  person  who, 
having  a  copy  of  a  libelous  caricature,  showed 
it  to  another,  who  had  requested  him  so  to  do, 
was  not  liable  to  an  action  for  maliciously  pub- 
lishing.   Smith  v.  Wood,  3  Campb.  323. 


1.  Doing  of  Act  Intended  to  Result,  or  that 
Would  Naturally  Result  in  Exposure  of  Contents  of 
Libel.  —  Com.  v.  Dorrance,  14  Phila.  (Pa.)  671, 
36  Leg.  Int.  (Pa.)  158. 

2.  General  Circulation  Not  Necessary  —  Eng- 
land.— See  Wyatt  v.  Gore,  Holt  299,  3  E.  C. 
L.  124;  Baldwin  v.  Elphinston,  2  W.  Bl.  1037; 
Rex  v.  Amphlit,  4  B.  &  C.  35,  10  E.  C.  L.  275, 
6  Dovvl.  &  R.  125. 

United  States.  —  Beardsley  v.  Tappan,  2 
Fed.  Cas.  No.  i,i88<i. 

California.  —  Harris  v.  Zanone,  93  Cal.  59. 

Georgia.  —  See  Baker  v.  State,  97  Ga.  452. 

Illinois.  — See  Hammond  v.  Stewart,  72  111. 
App.  513:  McLaughlin  v.  Schnellbacher,  65 
111.  App.  50. 

Iowa.  —  Shaw  v.  Sweeney,  2  Greene  (Iowa) 

587. 

Kentucky. — See  McGowan  v.  Manifee,  7  1. 
B.  Mon.  (ky.)  314.  18  Am.  Dec.  178. 

Massachusetts.  —  See  Marble  v.  Chapin,  132 
Mass.  225. 

New  York.  —  See  Dempewolf  v.  Hills,  53  N. 
Y.  Super.  Ct.  105. 

Texas.  —  Mankins  v.  Slate,  (Tex.  Crim.  1900) 
57  S.  W.  Rep.  gso.  See  also  Collins  v.  State, 
39  Tex.  Crim.  30. 

Virginia.  —  Adams  v.  Lawson,  17  Gratt. 
(Va.)  250,  94  Am.  Dec.  455. 

The  Delivery  of  a  Manuscript  to  Be  Printed  is  a 
sufficient  publication,  even  though  the  author 
repent  and  suppress  all  the  printed  copies,  for 
the  compositor  must  have  read  it.  Baldwin 
v.  Elphinston,  2  W.  Bl.  1037. 

3.  Sale  or  Delivery  of  Libel  —  England.  —  Rex 
v  Gird  wood,  1  Leach  C.  C.  142;  Rex  v.  Burden, 
4  B.  &  Aid.  95,  6  E.  C.  L.  404;  Rex  v.  Amphlit, 
4  B.  &  C  35.  10  E.  C.  L.  275,  6  Dowl.  &  R. 
125-  Baldwin  v.  Elphinston.  2  W.  Bl.  1037; 
Chubb  v.  Flannagan,  6  C.  &  P.  431.  25  E.  C.  L. 
472-  Johnson  v.  Hudson.  7  Ad.  &  El.  233, 
note,  34  E.  C.  L.  84,  1  Harr.  &  W.  680;  Ma- 
loney  v.  Bartley,  3  Campb.  213;  Brunswick  v. 
Harmer,  14  Q.  B.  185.  08  E.  C.  L.  1S5,  14  Jur. 
Iio,  19  L.  I.  Q.  B.  20;  Rex  v.  Bear,  2  Salk. 
417';  Rex  v.  Almon,  5  Burr.  26S6.  See  also 
Watts  v.  Fraser,  7  Ad.  &  El.  223,  34  E.  C.  L. 
82,  7  C.  &  P.  369,  -\2  E.  C.  L.  544.  1  M-  &  Rob- 
419,  6  L.  J.  K.  B.  226,  2  N.  &  P.  157.  1  Jur. 
671  W  W.  &  D.  451;  Mavne  v.  Fletcher,  9  B. 
&  C.  382.  17  E.  C.  L.  401,  4  M.  &  R-  3".  7  L. 
J.  K.  B.  269. 

Indiana.  —  McCoombs  v.  Tuttle,  5  Blackf. 
(Ind.)  431. 

Kentucky.  —  Louisville  Press  Co. 
nelly,  (Ky.  1899)  49  S.  W.  Rep.  15. 
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clearly  appears  that  he  did  not  know  and  is  not  chargeable  with  knowledge  of 
its  libelous  nature. 1 

d.  Defamation  in  Private  Letter.  —  The  sending  to  one  person  of  a 
private  letter  containing  matter  defamatory  of  another  constitutes  a  publica- 
tion,2 and  it  has  been  held  that  the  mere  depositing  of  a  letter  containing  such 
matter  in  the  post-office  would  be  a  publication  of  it,  though  it  never  came  to 
the  hands  of  him  for  whom  it  was  intended,  if  it  came  to  those  of  any  one 
else,  because  a  wrongdoer  is  answerable  for  all  the  consequences  of  his  acts.s 

e.  Sending  Telegram.  —  The  writing  of  a  libelous  message  and  the 
delivery  of  it  to  a  telegraph  company  for  transmission,  is  a  publication  of  the 
same.4 

/.  Transmission  of  Telegram.  —  Where  a  libelous  message  is  received 
by  the  operator  of  a  telegraph  company  at  one  place  and  by  him  transmitted 
by  sound  over  the  wire  to  the  operator  at  another  place,  to  be  by  him  reduced 
to  writing  and  delivered  to  the  person  libeled,  this  constitutes  a  publication 
by  the  telegraph  company  to  the  operator  to  whom  the  message  was  sent.5 

g.  Furnishing  of  Libelous  Article  by  News  Association.  —  The 
act  of  a  news  association  in  furnishing  a  libelous  article  to  its  customers 
involves  two  separate  publications,  for  each  of  which  it  is  liable:  "first,  the 
original  publication  of  the  article  by  sending  it  to  its  customers,  and,  second, 
its  publication  by  the  insertion  of  the  article  in  each  particular  paper."  6 

h.  Printing  Defamatory  Matter.  —  The  printing  of  defamatory  mat- 


Louisiana.  —  Staub  v.  Van  Benthuysen,  36 
La.  Ann.  467. 

Massachusetts.  —  Com.  v.  Blanding,  3  Pick. 
(Mass.)  304,  15  Am.  Dec.  214. 

Pennsylvania.  —  Respublica  v.  Davis,  3 
Yeates  (Pa.)  128,  2  Am.  Dec.  366. 

Texas.  —  Mankins  v.  State.  (Tex.  Crim. 
1900)  57  S.  W.  Rep.  950;  Belo  v.  Wren,  63 
Tax.  723, 

Parting  with  Custody  of  Libel.  —  Rex  v.  Bur- 
dett,  4  B.  &  Aid.  95,  6  E.  C.  L.  404;  People  v. 
Miller,  122  Cal.  84;  Mankins  v.  State,  (Tex. 
Crim.  1900)  57  S.  W.  Rep.  950;  Cotulla  v.  Kerr, 
74.  Tex.  89,  15  Am.  St  Rep.  819. 

In  New  York  it  has  been  held  in  a  civil  case 
that  a  publication  was  not  sufficiently  shown 
to  support  an  action  where  the  plaintiff  showed 
that  the  defendant  had  sold  copies  of  the  news- 
paper containing  the  publication  complained 
of,  but  there  was  no  evidence  that  any  one 
ever  read  or  even  saw  the  libel  in  any  news- 
paper which  the  defendant  distributed.  Pres- 
cott  v.  Tousey,  50  N.  Y.  Super.  Ct.  12.  But  it 
is  provided  by  §  245  of  the  Penal  Code  that: 
"  To  sustain  a  charge  of  publishing  a  libel,  it 
is  not  necessary  that  the  matter  complained 
of  should  have  been  seen  by  another.  It  is 
enough  that  the  defendant  knowingly  dis- 
played it,  or  parted  with  its  immediate  custody, 
unilsr  circumstances  which  exposed  it  to  be 
seen  or  understood  by  another  person  than 
himself." 

Signing  a  Libelous  Paper  when  it  is  being 
carried  around  to  procure  signatures,  and  de- 
livering it  when  signed  to  the  carrier  or  another 
person,  is  itself  a  publication  of  it  before  it  is 
printed;  and  if  no  protest  or  direction  against 
its  being  printed  is  made  by  the  signer  and  it 
is  afierwards  printed  by  the  person  to  whom 
it  is  delivered,  or  by  such  person's  authority, 
it  is  no  defense  for  the  signer  to  say  that  he 
did  not  intend  or  direct  its  publication.  Cotulla 
v.  K°rr,  74  Tex.  89,  15  Am.  St.  Rep.  819. 


1.  Defendant  Ignorant  of  Libelous  Nature  and 
Not  Chargeable  With  Knowledge  Thereof  —  Eng- 
land. —  Day  v.  Bream,  2  M.  &  Kob.  54;  Em- 
mens  v.  Pottle,  16  Q.  B.  D.  354,  55  L.  J.  Q.  B. 
51,  34  W.  R.  116,  53  T.  N.  S.  808,  50  J.  P. 
228;  Rex  v.  Wiatt,  8  Mod.  123.  See  also  Chubb 
v.  Flannagan,  6  C.  &  P.  43L  25  E.  C.  L.  472. 

Delaware.  —  Layton  v.  Harris,  3  Harr.  (Del  ) 
406. 

Indiana.  —  See  McCoombs  v.  Tuttle,  5 
Blackf.  (Ind.)  431. 

Kentucky. —  Louisville  Press  Co.  v.  Tennellv, 
(Ky.  1899)  49  S.  VV.  Rep.  15. 

Louisiana.  —  Staub  v.  Van  Benthuysen,  36 
La.  Ann.  467. 

AVto  York,  —  Woods  v.  Wiman,  47  Hun  (N. 
Y.)  362,  not  affected  as  to  this  point  by  reversal 
in  122  N.  Y.  445. 

2.  Sending  Letter.  —  Ward  v.  Smith,  6  Bine. 
749,  19  E.  C.  L.  222,  4  M.  &  P.  595.  4  C.  &  P. 
302,  19  E.  C.  L.  396;  Benner  v.  Edmonds,  30 
Ont.  676;  Young  v.  Clegg,  93  Ind.  371;  People 
v.  Stokes,  (N.  Y.  Gen.  Sess  )  30  Abb.  N.  Cas. 
(N.  Y.)  200. 

A  Postmark  on  a  letter  is  sufficient  prima 
facie  to  establish  publication.  Shipley  v.  Tod- 
hunter,  7  C.  &  P.  680,  32  E.  C.  L.  685;  Warren 
v.  Warren,  1  C.  M.  &  R.  250,  4  Tyrw.  850. 

3.  Letter  Not  Received  by  Addressee.  —  Callan 
v.  Gaylord,  3  Watts  (Pa.)  321. 

4.  Sending  Telegram.  —  Monson  v.  Lathrop, 
96  Wis.  386.  See  also  Williamson  v.  Freer,  L. 
R.  9  C.  P.  393,  43  L.  J.  C.  PI.  161,  22  W.  R. 
878.  30  L.  T.  N.  S.  332;  Robinson  v.  Jones,  4 
L.  R.  Ir.  391. 

5.  Transmission  of  Telegram.  —  Peterson  v. 
Western  Union  Tel.  Co.,  72  Minn.  41,  65  Minn. 
18,  75  Minn.  368.  See  also  Monson  v.  Lathrop, 
96  Wis.  386;  Archambault  v.  Great  North 
Western  Tel.  Co.,  4  Montreal  Q.  B.  122. 

6.  Furnishing  of  Libelous  Article  by  News  As- 
sociation. —  Union  Associated  Press  v.  Heath, 
49  N.  Y.  App.  Div.  247. 
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tcr  is  regarded  as  a  publication  when  the  printed  matter  is  delivered  with  the 
expectation  that  it  will  be  read  by  some  third  person,  provided  that  result 
actually  follows.1  But  the  mere  printing  of  defamatory  matter  which  is  never 
read  by  others  is  not  actionable.2  . 

i.  Repetition  OF  Slander.  —  Every  repetition  of  a  slander  is  a  wilful 
publication  of  it,  rendering  the  speaker  liable  to  an  action.3 

/  Entry  of  Resolution  upon  Minute  Book  —  Exhibition  to  Mem- 
bers _  It  has  been  held  that  neither  the  entry  upon  a  book  kept  by  a  church 
session  of  a  resolution  of  suspension  and  excommunication  against  a  particu- 
lar member  of  the  church,  nor  the  exhibition  of  such  resolution  to  members 
of  the  session  in  order  to  procure  their  signatures  as  such  members,  amounts 
to  a  publication.4 

k  Allowing  Others  to  Have  Access  to  Libelous  Matter.  —  There 
is  a  sufficient  publication  where  the  libelous  matter  is  not  in  the  exclusive 
possession  of  the  defendant,  and  others  have  access  to  it  and  either  see  it  or 
hesr  it  rccid 

/.  Allegation  of  Truth  in  Answer.  —  An  allegation  in  the  answer  of 
the  defendant  in  an  action  for  libel,  that  the  matters  contained  in  the  alleged 
libel  are  true,  cannot  be  taken  advantage  of  by  the  plaintiff  as  a  republication 

m.  Dictation  to  Stenographer.  —  It  seems  to  be  considered  that  the 
dictation  of  a  libelous  letter  to  a  stenographer  is  a  publication  to  him,7  though 
in  a  New  York  case,  where  the  manager  of  a  corporation  dictated  such  a  letter 
on  the  business  of  the  corporation,  to  his  private  stenographer,  it  was  held 
that  as  both  persons  were  employed  by  a  common  master  and  were  engaged 
in  the  performance  of  the  duties  which  their  respective  employments  required, 
the  stenographer  could  not  be  regarded  as  a  third  person  in  the  sense  that  the 
dictation  to  her,  or  the  subsequent  reading  of  the  letter  by  her,  could  be 
regarded  as  a  publication  by  the  corporation.8 

n.  Communication  to  Husband  or  Wife  of  Plaintiff.  —  The  com- 
munication of  defamatory  words  to  the  husband  or  wife  of  the  person  defamed 
constitutes  a  sufficient  publication.9 

o.  Words  Spoken  in  Presence  of  Plaintiff's  Family.  —  lhe  utter- 
ance of  slanderous  words  in  the  presence  and  hearing  of  members  of  the  plain- 
tiff's family  is  a  publication  of  the  slander.  "  As  much  protection  is  due  a 
man's  reputation  in  the  presence  of  his  family  as  in  the  presence  of  strangers. 

p.  Communications  Between  Husband  and  Wife.  —  A  private  com- 
munication from  a  husband  to  his  wife  does  not  constitute  an  actionable  pubh- 
cation  within  the  meaning  of  the  term  as  used  in  the  law  of  libel  and  slander. 

1.  When  Printing  Defamatory  Matter  Is  a  Pub-  8.  No  Publication  by  Corporation.  -  Owen  v. 
lication.  -  Youmans  v.  Smith,  153  N.  Y.  214.  Ogilvie  Pub.  Co    32  N.  Y.  App.  Div.  465- 

2.  Printing  Defamatory  Matter  Which  Is  Never  9.  Communication  to  Husband  or  Wile  ol  riam- 
Read  by  Others.  —  See  Prescott  v.  Tousey,  50  tiff.  — Wenman  v.  Ash,  22  Eng.  L.  S  bq.  509. 
N.  Y.  Super.  Ct.  12.  And  see  also  Sproul  v.  13  C.  B.  836,  76  E.  C.  L.  836,  17  Jur.  579-  22  L. 
Pillsbury,  72  Me.  20.  J.  C  PI.  190;  Luick  v.  Dr.scoll,  13  Ind  App. 

3.  Repetition.  —  Nicholson  v.  Rust,(Ky.  1899)  279.  55  Am.  St.  Rep.  224;  Schenck  v.  Schenck, 
52  S  YV  Rep  933  20  N.  J.  L.  208.    See  also  Jones  v  Williams, 

4.  Entry  of  Resolution  upon  Minute  Book  -  Ex-  1  Times  L.  Rep.  572;  Snyder  v.  Andrews,  o 
hibition  to  Members.  —  Landis  v.  Campbell,  79  Bart>-  (N.  Y.)  43;  Wilcox  v.  Moon,  64  Vt.  450. 
Mo  439  33  Am-  St-  ReP-  930-  . 

§!  Allowing  Others  to  Have  Access  to  Libelous  10.  Words  Spoken  in  Presence  of  Plaintiffs  Fam- 

Matter.  -  Reardsley  v.  Tappan,  2  Fed.  Cas.  ily.  —  Miller  v.  Johnson,  79  HI-  5»;  Hammond 

No.  11,188.7.  p.  Siewart,  72  HI.  App.  512, 

6.  Allegation  of  Truth  in  Answer  Not  a  Repub-  11.  Communications  Between  Husband  and  Wile, 
lication.  -  Young  v.  Kuhn,  71  Tex.  645.  —  VVennhak  v.  Morgan,  20  Q.  B.  I>.  635.  57 

7.  Dictation  to  Stenographer.  —  Pullman  v.  J.  Q.  B.  241,  59  L-  T-  N-  S-  28-  36  vv  •  ™>" 
Hill,  (1891)  1  Q.  B.  524,  60  L.  J.  Q.  B.  299,  64  52  J.  P.  47©;  Sesler  v  Montgomery,  78  J-a  . 
L  T.  N  S.  691,  39  VV.  R.  263.  See  also  Box-  486.  12  Am.  St.  Rep.  76.  ovtrruhtg ^Trumbull 
sius  v.  Freres,  (1894)  I  Q.  B.  842,  63  L.  J.  Q.  v.  Gibbons,  3  City  Hall  Rec.  (N .  Y.)« 

B    401    9  Reports  224,  70  L.  T.  N.  S.  368;         Where  the  Words  Spoken  Were  Not  of  a  Gentle 
Owen  v  Ogilvie  Pub.  Co.,  32  N.  Y.  App.  Div.      and  Confidential  Character,  but  were  spoken  in 
65>  a  ioud  tone  which  could  have  been  heard  some 
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q.  Communication  Directly  to  Person  Defamed  —  (i)  As  the 
Foundation  of  a  Civil  Action  —  (a)  Written  Matter.  —  The  sending  of  a  libelous 
communication  or  libelous  matter  to  the  person  defamed  does  not  constitute 
an  actionable  publication,1  even  though  the  matter  does  actually  reach  the 
hands  of  a  third  person,  where  this  is  not  intended  nor  reasonably  to  be 
expected  by  the  sender,2  but  it  is  otherwise  where  the  sender  has  reason  to 
suppose  that  the  matter  so  sent  will  reach  the  hands  or  be  brought  to  the 
knowledge  of  third  persons,  or  such  a  result  naturally  follows  from  the  sending 
of  the  defamatory  matter.3 

Matter  Sent  Openly  through  the  Mail.  —  It  has  been  held  that  defamatory  matter 
written  on  a  postal  card  and  mailed  to  the  plaintiff  was  not  published  so  as  to 
support  an  action;4  but,  on  the  other  hand,  this  has  been  denied,5  and  it  has 
also  been  held  that  libelous  matter  conspicuously  printed  on  an  envelope  inclos- 
ing a  letter  sent  through  the  mail  to  the  person  defamed  was  sufficiently 
published.6 

(b)  Spoken  Words.  —  There  may  be  a  publication  of  a  slander  by  addressing 
the  defamatory  words  directly  to  the  plaintiff,  if  others  are  present  and  hear 
the  words  spoken,7  but  if  the  words  are  spoken  to  the  plaintiff  alone,  no  other 
person  being  within  hearing,  there  is  no  such  publication  as  will  support  an 
action.8 


distance  off,  and  at  a  time  when  the  defendant 
was  abusing  and  cursing  his  wife,  and  it 
further  appeared  that  other  persons  were  near 
and  within  hearing,  it  was  held  that  a  prose- 
culion  against  the  defendant  could  be  main- 
tained.   State  v.  Shoemaker,  101  N.  Car.  690. 

1.  Communication  to  Plaintiff — England. — 
Barroiv  v.  Lewellin,  Hob.  62;  Clutterbuck  v. 
Chaffers,  I  Stark.  471,  2  E.  C.  L.  181;  Day  v. 
Bream,  2  M.  &  Rob.  54;  Phillips  v.  Jansen,  2 
Esp  624. 

United  States.  —  Warnock  v.  Mitchell,  43 
Fed.  Rep.  428. 


Poundstone,  87  Ind. 
v.  Quasdorf,  68  Iowa 
Matherly,    9  B. 


Indiana.  —  Spaits  v. 
522,  44  Am.  Rep.  773. 

lozaa.  —  See  Mielen  v. 
726. 

Kentucky.  —  Mcintosh 
Mon.  (Ky.)  119. 

Missouri.  —  Landisr'.  Campbell,  79  Mo.  439. 

Netv  York.  —  Lyle  v.  Clason,  1  Cai.  (N.  Y.) 
581;  Galligan  v.  Kelly,  (Supm.  Ct.  Spec.  T.) 
31  N.  Y.  Supp.  561. 

South  Carolina.  —  Fonville  v.  M'Nease,  Dud- 
ley L.  (S.  Car  )  303,  31  Am.  Dec.  556. 

Tennessee.  —  Fry  v.  McCord,  95  Tenn.  678; 
Sylvis  v.  Miller,  96  Tenn.  95. 

Contrary  View.  —  In  Houston  v.  Woolley,  37 
Mo.  App.  15,  which  was  a  civil  action  for  dam- 
ages for  alioel,  the  court  said:  "  The  writing 
and  sending  of  a  libelous  writing  to  the  libeled 
is  a  publication."  As  authority  for  this,  the 
court  cited  Rev.  Stat.  Mo.  (1879),  §  I593.  which 
does  so  provide,  but  is  a  statute  relating  to  libel 
as  a  criminal  offense  only. 

In  Quebec,  damages  may  be  recovered  for 
defamatory  matter  contained  in  aletter  sent  to 
the  person  defamed,  and  never  made  public. 
Peters  7/.  Tardivel,  15  Quebec  Super.  Ct.  401. 

2.  Defamation  Reaching  Third  Person  Contrary 
to  Expectation  of  Sender.  —  Seip  v.  Deshler,  170 
Pa.  St.  334;  Sylvis  v.  Miller,  96  Tenn.  94; 
Jackson  v.  Staley,  9  Ont.  334.  See  infra,  this 
section,  Repetition  or  Circulation  by  Others. 

3.  Where  Sender  Has  Reason  to  Suppose  that 
Defamation  Will  Reach  Third  Persons. —  Dela- 
croix v.  Thevenot,  2  Stark.  63,  3  E.  C.  L.  317. 


See  also  Fonville  i>.  M'Nease,  Dudley  L.  (S. 
Car.)  303,  31  Am.  Dec.  556. 

Where  the  Plaintiff  Is  Unable  to  Read,  and  in 
consequence  a  letler  addressed  to  him  is  read 
by  another,  this  is  a  sufficient  publication  to 
support  an  action.  Allen  v.  Wortham,  89  Ky. 
435. 

Letter  Received  by  Agent.  —  There  is  sufficient 
proof  of  publication  if  it  be  shown  lhai  (he  let- 
ter containing  the  libelous  statement  was  sent 
to  the  plaintiff  through  the  mail,  but  was  re- 
ceived by  her  agent  who  was  authorized  to 
receive  her  letters  and  open  them,  and  was  by 
such  agent  opened  and  read  before  it  came  to 
the  plaintiff 's  hands.  Seip  v.  Deshler,  170  Pa. 
St.  334- 

4.  Sending  Postal  Card  Not  a  Publication.  — 

Steele  v.  Edwatds,  15  Ohio  Cir.  Ct.  52,  8  Ohio 
Cir.  Dec.  161.  See  also  McCann  v.  Edinburgh 
Roperie  Co..  28  L.  R.  Ir.  24. 

6.  Contrary  View.  —  Robinson  v.  Jones,  4  L. 
R.  Ir  391. 

6.  Libelous    Matter     Printed    on  Envelope. 

—  Muetze  v.  Tuteur,  77  Wis.  236.  See  also 
State  v.  Armstrong,  106  Mo.  395,  27  Am.  St. 
Rep.  361. 

7.  Words  Spoken  to  Plaintiff  in  Presence  of 
Others.  —  Paviovski  v.  Thornton,  89  Ga.  829; 
Hammond  v.  Stewart,  72  111.  App.  512;  Lo- 
ranger  v.  Loranger,  115  Mich.  681.  See  also 
Frank  v.  Kaminsky,  109  111.  26;  Brown  v. 
Brashier,  2  P.  &  W.  (Pa.)  114. 

A  Third  Person  Must  Have  Heard  the  Words 
spoken  by  the  defendant;  the  mere  presence  of 
such  a  person  is  not  alone  sufficient.  See  Mc- 
Geever  v.  Kennedy,  (Ky.  1897)  42  S.  W.  Rep. 
114;  Loranger  v.  Loranger,  115  Mich.  681. 

8.  Words  Spoken  to  Plaintiff  Alone.  —  Frank  v. 
Kaminsky,  109  111.  26;  Heller  v.  Howard,  11 
111.  App.  554;  Desmond  v.  Brown,  33  Iowa  13; 
Sheffill  v.  Van  Deusen,  13  Gray  (Mass.)  304,  74 
Am  Dec.  632;  Comerford  v.  West  End  St.  R. 
Co.,  164  Mass.  13;  Broderick  v.  James,  3  Daly 
(N.  Y.)  481.  See  also  Paviovski  v.  Thornton, 
89  Ga.  829;  Haile  v.  Fuller,  5  Thomp.  &  C.  (N. 
Y.)7i6;  Brown  v.  Brashier,  2  P.  &  W.  (Pa.) 
114. 
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(2}  As  a  Criminal  Offense.  -  It  would  certainly  seem  on  principle  that  the 
sending  of  defamatory  matter  directly  to  the  person  at  whom  it  is  aimed  or 
the  speaking  of  defamatory  words  to  such  person  alone  would  be  a  .sufficient 
publication  to  support  a  criminal  prosecution  therefor,  and  it  has  been  so  held,1 
thoueh  the  contrary  view  has  also  been  asserted.3 

r  Official  Communications  Between  Government  Officers.  -  It 
has  been  held  that  neither  the  sending  of  an  official  communication  from  one 
officer  of  the  government  to  another,  nor  the  retaining  of  a  copy  thereof  in  a 
letter-book  kept  in  the  office  of  the  sender,  amounts  to  a  publication 
within  the  meaning  of  that  term  as  used  in  the  law  of  libel.*  It  would  seem 
however  that  the  better  doctrine  in  regard  to  such  a  communication  is  that  it 
does  amount  to  a  publication,  but  the  matter  is  privileged.4 

s  Publication  Invited  or  Procured  by  Plaintiff.  —  There  is  no 
such  publication  as  will  support  an  action  where  the  speaking  of  the  defama- 
tory words  or  the  writing  or  delivering  of  the  defamatory  matter  is  invited  or 
procured  by  the  plaintiff  or  a  person  acting  for  him  in  the  matter,  as,  or 
instance  where  words  originally  spoken  to  the  plaintiff  alone  are  subsequently 
at  his  request,  repeated  by  the  defendant  in  the  presence  of  a  third  person. 

/  Repetition  or  Circulation  by  Oth-ers.  —  One  who  sends  or  gives  a 
libelous  communication  to  another  and  thus  puts  it  in  circulation  is,  it  has 
been  held,  responsible  for  such  subsequent  publications  as  are  the  natural  con- 
sequences of  his  act.7  But  the  originator  of  a  defamation  is  not  liable  for  any 
repetition  or  republication  of  the  same,  or  any  additional  circulation  given  to 
it  which  is  not  the  natural  consequence  of  his  act,  but  results  from  the  inde- 


1.  Defamation  Sent  or  Addressed  Directly  to 
Prosecutor  Sufficient  to  Support    Prosecution  — 

En i' la >id.  —  Set  Edwards  v.  VVooton.  12  Coke 
35 Phillips  v.  Jansen,  2  Esp.  624;  Barrow  v. 
Lewellin,  Hob.  62. 

United  States.  —  Warnock  v.  Mitchell,  43  Fed. 
Rep.  428. 

Connecticut.  —  State     v.    Avery,    7  Conn. 
267. 

Delaware.  —  State  v.  Shaffner,  (Del.  1899)  44 
Atl.  Rep.  620. 

Georgia.  —  Giles  v.  Slate,  6  Ga.  276. 

Indiana.  —  See  Spaits  v.  Poundstone,  87  Ind. 
«2,  44  Am.  Rep.  773.  , 

New  York.  —  See  Lyle  v.  Clason,  1  Cai.  (N. 
Y.)  581.  „  ., 

Pennsylvania.  —  Com.  v.  Dorrance,  14  Phila. 
(Pa.)  671,  36  Leg.  Int.  (Pa.)  158. 

Tennessee.  —  Hodges  v.  State,  5  Humph. 
(Tenn.)  112;  Sylvis  v.  Miller,  96  Tenn.  04. 
See  also  Swindle  v.  State,  2  Yerg.  (Tenn.)  581, 
24  Am.  Dec.  515. 

In  Texas  the  rule  slated  in  the  lext  prevails. 
Smith  v.  Slate,  32  Tex.  594;  Coulson  v.  State, 
16  Tex.  App.  189;  Mankins  v.  Slate,  (Tex. 
Crim.  1900)  57  S.  W.  Rep.  950. 

But  the  language  in  these  cases  is  such  that 
it  seems  probable  thai  the  same  rule  would 
be  applied  in  a  civil  action  in  that  state. 

2.  Sending  Letter  to  Prosecuting  Witness  Not  a 
Sufficient  Publication.  —  State  v.  Syphreit,  27  S. 
Car.  29,  13  Am.  St.  Rep.  616. 

3.  Communication  Between  Public  Officers  Not  a 
Publication.  —  Gardner  v.  Anderson,  22  Int. 
Rev.  Rec.  41.  9  Fed.  Cas.  No.  5,220. 

4.  See  infra,  VII  Privileged  Communications. 

5.  Publication  Invited  or  Procured  by  Plaintiff 
or  Person  Acting  for  Him  —  England.  —  See 
Brunswick  v.  Harmer,  14  Q.  B.  185,  68  E.  C. 
L.  185;  Rogers  v.  Clifton,  3  B.  &  P.  587;  King 
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v.  Waring,  5  Esp.  13;  Smith  v.  Wood,  3  Campb. 

323. 

'Massachusetts.  —  Hovvland  v.  George  F. 
Blake  Mfg.  Co.,  156  Mass.  543- 

Minnesota.  —  Irish-American  Bank  v.  Bader, 
59  Minn.  329. 
Missouri.  —  Sutton  v.  Smith,  13  Mo.  120. 
Tennessee.  —  Kansas  City,  etc.,  R.  Co.  v. 
Delaney,  102  Tenn.  289. 

Vermont.  —  Nolt  v.  Stoddard,  38  \  t.  25,  88 
Am.  Dec.  633. 

6.  Repetition  at  Request  of  Plaintiff.  —  Heller 
v  Howard,  11  111.  App.  554;  Desmond  v. 
Brown,  33  Iowa  13;  Sheffill  v.  Van  Deusen,  13 
Gray  (Mass.)  304,  74  Am.  Dec.  632;  Shingle- 
meyer  z.  Wright.  (Mich.  1900)  82  N.  W.  Rep. 
887;   Haile  v.  Fuller,  5  Thomp.  &  C.  (N.  Y.j 

71 7.  Subsequent  Publications  Which  Are  the  Nat- 
ural Result  of  the  Defendant's  Act.  —  Merchants' 
Ins   Co.  v.  Buckner,  (CCA.)  98  Fed.  Rep. 
222.    See  also  Miller  v.  Butler,  6  Cush.  (Mass.) 
71  52  Am.  Dec.  768;  Zier  v.  Hofflin,  33  Minn. 
66^  53  Am.  Rep.  9;  Terwilliger  v.  Wands,  17 
N.  Y.  54,  72  Am.  Dec.  420;  Fowles  v.  Bowen, 
30  N.  Y.  20;  Com.  v.  Wolfinger,  16  Pa.  Co.  Ct. 
257.  7  Kulp  (Pa.)  537-  .  ...... 

"One  Who  Carelessly  and  Negligently,  and  with- 
out any  reasonable  excuse  therefor,  signs  a 
paper  in  ignorance  of  its  contents  and  delivers 
it  to  the  person  who  wrote  it,  without  any  di- 
rection in  regard  to  what  shall  or  shall  not  be 
done  with  regard  to  the  same,  is  responsible 
for  a  publication  thereof.  Loibl  v.  Breiden- 
bach.  78  Wis.  49-  ,  . 

It  Is  a  Question  for  the  Jury  whether  the  ad- 
ditional circulation  given  to  the  libel  by  a  third 
person  is  a  natural  consequence  of  the  defend- 
ant's act.  Zier  v.  Hofflin.  33  Minn.  66,  53  Am 
Rep.  9. 
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pendent  and  unauthorized  act  of  another.1  Thus,  where  the  defamation  is 
communicated  only  to  the  person  at  whom  it  is  aimed,  and  he  gives  it  publicity 
by  exhibiting  it  or  repeating  it  to  another,  there  is  no  liability  on  the  part  of 
the  originator.3 

u.  Words  Must  Be  Understood.  —  In  order  to  constitute  a  publication 
of  a  libel  or  slander,  it  is  necessary  that  the  words  claimed  to  be  defamatory 
shall  be  not  only  seen  and  read  or  heard,  but  also  understood,  by  some  person 
or  persons  other  than  the  plaintiff.3 


1.  No  Liability  for  Unauthorized  Repetition  or 
Republication  by  Third  Person  —  England.  — 
Bree  v.  Marescaux,  7  Q.  B.  D.  434;  Speight  v. 
Gosnay,  60  L.  J.  Q.  B.  231,  55  J.  P.  501;  Tun 
nicliffe  v.  Moss,  3  C.  &  K.  83.  See  also  Ward  v. 
Weeks,  7  Bing.  211,  20  E.  C.  L.  104;  Harrison 
v.  Pearce,  I  F.  &  F.  567,  32  L.  T.298;  Tucker 
v.  Lawson,  2  Times  L.  Rep.  593;  Derry  v. 
Handley,  16  L.  T.  N.  S.  263;  Dixon  v.  Smith, 
5  H.  &  N.  450;  Barnett  v.  Allen,  1  F.  &  F. 
125;  Parkins  v.  Scott,  1  H.  &  C.  153,  31  L- J- 
Exch.  331,  8  Jur.  N.  S.  593,  10  W.  R.  562,  6  L. 

T-  N-  S-  394.  „  , 

Delaware.  —  Cameron  v.  Cockran,  2  Marv. 

(Del  )  166. 

Maryland.  —  Dicken    v.   Shepherd,  22  Md. 

39Q- 

Massachusetts.  —  Elmer 


Mass.  359;  Hastings  7/.  Stetson,  126  Mass.  329, 
30  Am.  Rep.  683;  Shurtleff  v.  Parker,  130 
Mass.  293,  39  Am.  Rep.  454;  Stevens  v.  Hart- 
well,  11  Met.  (Mass.)  542;  Burt  v.  Advertiser 
Newspaper  Co.,  154  Mass.  238. 

New  York.  —  Terwilliger  v.  Wands,  17  N. 
Y.  54,  72  Am.  Dec.  420,  affirming  25  Barb. 
(N.  Y.)  313;  Schoepflin  v.  Coffey,  162  N.  Y.  12, 
reversino  25  N.  Y.  App.  Div.  438.  See  also  Hast- 
ings v.  Palmer,  20  Wend.  (N.  Y.)  225;  Keenholts 
v.  Becker,  3  Den.  (N.  Y.)  346. 

South  Carolina.  —  Fonville  v.  M'Nease,  Dud- 
ley L.  (S.  Car.)  304,  31  Am.  Dec.  556. 

Texas.  —  King  v.  Sassaman,  (Tex.  Civ.  App. 
1899)  54  S.  W.  Rep.  304. 

Wisconsin.  —  See  Gough  v.  Goldsmith,  44 
Wis.  264,  28  Am.  Rep.  579. 

Where  the  Original  Publication  Is  Made  With- 
out the  Consent  of  the  Writer  of  the  libel,  he  is 
n;t  liable  therefor  either  civilly  or  criminally. 
See  Weir  v.  Hoss,  6  Ala.  881. 

"If  the  Repetition  Is  Privileged  the  question 
becomes  somewhat  different.  It  is  true  that 
the  fact  that  the  sufferer  has  no  action  against 
one  person  is  not  a  sufficient  reason  for  giving 
him  one  against  another,  even  if  otherwise  he 
is  remediless.  But  the  case  is  withdrawn  from 
the  principle  applied  in  many  instances,  that 
the  law  will  look  no  further  back  than  to  the 
wrongdoer  who  is  the  proximate  cause  of  the 
consequence  complained  of."  Elmer  v.  Fes- 
senden,  151  Mass.  359. 

2.  Circulation  of  Communication  by  Plaintiff  — 
England.  —  Speight  v.  Gosnay,  60  L.  J.  Q.  B. 
231;  Barrow  v.  Lewellin,  Hob.  62;  Parkins  v. 
Sco'tt,  8  Jur.  N.  S.  593,  1  H.  &  C.  153.  31  L- 
J.  Exch.  331,  10  W.  R.  562,  6  L.  T.  N.  S. 
394- 

Canada.  —  Robitaille  v.  Porteous,  11  Quebec 
Super.  Ct.  181. 

United  States.  —  See  Merchants'  Ins.  Co.  v. 
Buckner,  (C.  C.  A.)  98  Fed.  Rep.  222. 

Indiana.  —  McCoombs  v,  Tuttle,  5  Blackf. 
(Ind.)  431. 


Pennsylvania.  — Seip  v.  Deshler,  170  Pa.  St. 

334- 

South  Carolina.  —  Fonville  v.  M'Nease,  Dud- 
ley L.  (S.  Car.)  303,  31  Am.  Dec.  556. 

Tennessee.  —  Sylvis  v.  Miller,  96  Tenn.  94. 

Vermont.  —  Wilcox  v.  Moore,  64  Vt.  450,  34 
Am.  St.  Rep.  936. 

3.  Words  Must  Be  Understood.  —  McGeever  v. 
Kennedy,  (Ky.  1897)  42  S.  W.  Rep.  114.  See 
also  Hurtert  v.  Weines,  27  Iowa  134. 

Slanderous  Words  Spoken  in  Foreign  Language 
—  England.  —  See  Hicks  Case,  Popham  139, 
Hob.  215;  Wheeler  v.  Appleton,  Godb.  340. 

Iowa.  —  Kiene  v.  Ruff,  I  Iowa  482. 

Massachusetts.  —  Shefnll  v.  Van  Deusen,  13 
Gray  (Mass.)  304,  74  Am.  Dec.  632. 

Missouri.  —  Slate  v.  Matheis,  44  Mo.  App. 


Fessenden,    151  294 


New  Jersey.  —  Haase  v.  State,  53  N.  J.  L.  34. 
New  York.  —  Wormouth  v.  Cramer,  3  Wend. 
(N.  Y.)  394. 

Pennsylvania.  —  Palmers.  Harris,  60  Pa.  St. 

158. 

Wisconsin.  —  Zeig  v.  Ort,  3  Pin.  (Wis.)  30,  3 

Chand.  (Wis.)  26.    See  also  K  v.  H  , 

20  Wis.  239,  gi  Am.  Dec.  397. 

Libelous  Letter  Written  in  Foreign  Language. 
—  Mielenz  v.  Quasdorf,  68  Iowa  726;  Haase  v. 
State,  53  N.  J.  L.  34.  Compare  Palmer  v.  Har- 
ris. 60  Pa.  St.  158. 

It  is  sufficient  if,  before  the  letter  is  sent,  it 
is  transcribed  by  a  third  person  who  undei- 
stands  the  language.  Kiene  v.  Ruff,  I  Iowa 
482. 

It  Is  Presumed  that  the  English  Language  Was 
Used  by  the  person  who  uttered  the  slanderous 
words,  until  the  contrary  is  made  to  appear. 
Heeney  v.  Kilbane,  59  Ohio  St.  499. 

There  Is  No  Presumption  that  Words  Spoken  in 
a  Foreign  Language  Were  Understood  by  the 
hearers,  either  in  a  civil  action  or  in  a  criminal 
prosecution.  State  v.  Matheis,  44  Mo.  App. 
294. 

Where  German  Words  Are  Spoken  in  a  German 
County,  it  will  be  presumed  that  they  were  un- 
derstood by  those  present.  "After  verdict,  it 
will  be  intended  that  words  spoken  in  a  dis- 
course with  divers  people,  concerning  another, 
with  a  malicious  intent,  were  uttered  in  a 
language  understood  by  those  he  addressed." 
Bechtell  v.  Shatler,  Wright  (Ohio)  107.  The 
precise  point  decided  in  this  case  was  that  it 
was  not  necessary  to  aver  in  the  declaration 
that  the  words  were  understood. 

Words  Spoken  Before  Young  Children.  —  Sulli- 
van v.  Sullivan.  48  111.  App.  435-  But  compare 
Hammond  v.  Stewart,  72  111.  App.  512,  in 
which  case  no  question  as  to  whether  the  chil- 
dren understood  the  meaning  of  the  word  ap- 
pears to  have  been  raised  or  considered,  but 
their  ages  (the  eldest  being  six)  would  seem  to 
raise  a  strong  presumpiion  that  they  did  not. 
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3.  A  Question  for  the  Jury.  —  Whether  or  not  there  was  a  publication  of  the 
alleged  libel  or  slander  by  the  defendant,  is  a  question  of  fact  for  the  jury.1 

4.  Burden  of  Proof.  —  The  burden  of  proof  is  upon  the  plaintiff  to  show  that 
the  defendant  published  the  libel  or  slander.'2 

5  Evidence  —  a.  In  General.  —  It  is  not  necessary  that  there  should  be 
direct  proof  of  publication;3  the  establishment  to  the  satisfaction  of  the  jury 
of  any  fact  or  facts  from  which  they  may  legally  infer  publication  by  the 
defendant  will  be  sufficient. 1  And  therefore,  subject  to  the  general  rules  of 
evidence,  any  such  facts  may  be  shown.5 

b.  ADMISSIONS.  —  An  admission  of  the  defendant  that  he  spoke  the  words 
complained  of  is  competent  evidence  of  publication."  But  admissions  of  a 
defendant,  in  a  letter,  as  to  the  publication  of  a  libel,  cannot  be  proved  where 
the  letter  itself  is  not  produced  or  its  absence  accounted  for.7 

c.  Other  Libelous  Publications.  —  Other  libelous  publications  by  the 
defendant  against  the  same  person  are  not  admissible  in  evidence  for  the  pur- 
pose of  proving  publication  of  the  libel  upon  which  the  prosecution  is  based.* 

d.  Plea  of  Justification.  —  Where  in  an  action  of  libel  or  slander  the 

Testimony  of  Plaintiff  Alone.  —  Under  the  Iowa 
statute  allowing  patties  to  testify,  the  utter- 
ance of  the  slander  by  the  defendant  may  be 
shown  by  the  testimony  of  the  plaintiff  alone, 
though  other  persons  were  present  and  heard 
the  words  spoken.    Hess  v.  Fockler,  25  Iowa  9. 

5.  Competency  of  Evidence.  —  For  specific  rul- 
ings on  the  competency  of  evidence,  see  the 
following  cases: 

England. —  Johnson  v.  Hudson,  7  Ad.  &  El. 
233,  note,  34  E.  C.  L.  84,  1  Harr.  &  W.  680; 
Bond  v.  Douglas,  7  C.  &  P.  626,  32  E.  C.  L. 
661;  Reg.  v.  Loveit,  9  C.  &  P.  462,  38  E.  C.  L. 
183;  Fryer  v.  Gathercole,  4  Exch.  262,  13  Jur. 
542,  18  L.  J.  Exch.  389. 

Alabama.  —  Lavvson  v.  Hicks,  38  Ala.  279,  81 
Am.  Dec.  49;  Simpson  v.  Wiley,  4  Port.  (Ala.) 
215. 

Indiana.  —  Richardson  v.  Hopkins,  7  Blackf. 
(Ind.)  116;  McCoombs  v.  Tuitle,  5  Blackf. 
(Ind.)  431. 

Minnesota.  —  Simmons  v.  Holster,  13  Minn. 

249. 

New  York.  -  Johnson  v.  Synett,  89  Hun  (N. 
Y.)  192,  affirmed  \n  N.  Y.  684. 

South  Carolina.  —  Woodburn  v.  Miller, 
Cheves  L.  (S.  Car.)  194. 

Virginia.  —  Schwartz  v.  Thomas,  2  Wash. 
(Va.)  167,  1  Am.  Dec.  479. 

Secondary  Evidence.  —  The  publication  may- 
be proved  bv  secondary  evidence,  in  case  the 
original  libel  has  been  lost  or  destroyed. 
Gates  v.  Bowker,  18  Vt.  23. 

6.  Admission.  —  VVitcher  v.  Richmond,  8 
Humph.  (Tenn.)  473;  Carpenter  v.  Willey,  65 
Vt.  168. 

Plea  of  Guilty  in  Criminal  Prosecution. —  In  an 

action  for  slander  the  plaintiff  may,  in  order 
to  prove  the  utterance  of  the  words,  show  the 
defendant's  plea  of  guilty  in  a  criminal  pro- 
ceeding, in  the  warrant  in  which  the  slander- 
ous words  were  in  substance  and  meaning, 
though  not  literally,  set  forth  as  the  basis  of 
Ihe  criminal  charge.  Wischstadt  v.  Wisch- 
stadt,  47  Minn.  358. 

7.  Where  Letter  Containing  Admission  Not  Pro- 
duced or  Accounted  for.  —  Simpson  v.  Wiley,  4 
Port.  (Ala.)  215. 

8.  Other  Libelous  Publications.  —  Slate  v. 
R'ggs,  3<J  Conn.  49S. 


1.  A  Question  for  the  Jury  —  Indiana. 
Coombs  v.  Tuttle.  5  Blackf.  (Ind.)  431. 

Kentucky.  —  McGeever   v.  Kennedy 
1897)  42  S.  VV.  Rep.  114. 

Michigan.— Loranger  v.  Loranger,  115  Mich. 
681. 

New  York.  —  Woods  v.  Wiman,  122  N.  Y. 
445,  reversing  47  Hun  (N.  Y.)  362. 

Tennessee.  —  Swindle  v.  State,  2  Yerg.  (Tenn.) 
581,  24  Am.  Dec.  515- 

Texas.  —  Cotulla  v.  Kerr,  74  Tex.  89,  15  Am. 

St.  Rep.  819. 

Canada.  —  Reg.  v.  Dougall,  18  L.  C.  Jur.  85. 

2.  Burden  of  Proof— United  States.  —  Brough- 
ton  v.  McGrew,  39  Fed.  Rep.  672;  Beardsley 
v.  Tappan,  2  Fed.  Cas.  No.  1,1880. 

Indiana.  —  McCoombs  v.  Tuttle,  5  Blackf. 
(Ind.)  431.  . 

Kentucky.  —  McGeever  v.  Kennedy,  (Ky. 
1897)  42  S.  W.  Rep.  114. 

New  York.  —  Distin  v.  Rose,  69  N.  Y.  122. 

Canada.  —  Jackson  v.  Staley,  9  Ont.  334. 

3.  Direct  Proof  of  Publication  Not  Necessary.  — 
McCoombs  v.  Tuttle,  5  Blackf.  (Ind.)  431 ;  Bent 
v.  Mink,  46  Iowa  576. 

4.  Sufficiency  of  Evidence.  —  McCoombs  v. 
Tuttle,  5  Blackf,  (Ind.)  43L 

For  Specific  Rulings  on  the  sufficiency  of  evi- 
dence, see  the  following  cases: 

England.  —  Mayne  v.  Fletcher,  9  B.  &  C.  382, 
17  E.  C.  L.  401,  4  M  &  R.  311,  7  L.  T.  K.  B. 
269;  Cook  v.  Wari,  6  Bing.  400,  19  E.  C.  L. 
117,  4  M.  &  P.  99,  8  L.  J.  C.  PI.  126,  31  Rev. 
Rep.  456. 

Connecticut.  —  Goodrich  v.  Warner,  21  Conn. 
432- 

Delaware.  —  State  v.  Jeandell,  5  Harr.  (Del.) 
475- 

Minnesota.  —  Simmons  v.  Holster,  13  Minn. 
249. 

New  York.  —  Marx  v.  Press  Pub.  Co.,  58 
Hun  (N.  Y.)6o8,  affirmed  134  N.  Y.  561;  South- 
wick  v.  Stevens,  io  Johns.  (N.  Y.)  443;  John- 
son v.  Synett,  89  Hun  (N.  Y.)  192,  affirmed  157 
N.  Y.  684;  Witcher  v.  Jones,  (C.  JP1.  Gen.  T.) 
17  N.  Y.  Supp.  491,  affirmed  137  N.  Y.  599. 

South  Carolina.  —  Sanders  v.  Rollinson,  2 
Strobh.  L.  (S.  Car.)  447. 

Tennessee.  —  Swindle  v.  State,  2  Yerg.  (Tenn.) 
581,  24  Am.  Dec.  515. 
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defendant  has  pleaded  the  general  issue  and  justification,  the  plaintiff  cannot 
use  the  latter  plea  as  evidence  of  publication  on  the  issue  joined  under  the 

former.1  _  .  .  ,  ,  , 

VI  Comment  and  Criticism  — 1.  In  General.  —  Every  one  has  a  right  to 
comment  on  matters  of  public  interest  and  concern,  provided  he  does  so  fairly 
and  with  an  honest  purpose,  and  this  rule  applies  though  the  publication  is 
made  to  the  general  public  by  means  of  a  newspaper  or  otherwise.  Such 
comment  and  criticism  have  sometimes  been  spoken  of  as  privileged.  But 
there  is  an  important  distinction  to  be  noticed  between  the  so-called  privilege 
of  fair  criticism  upon  matters  of  public  interest,  and  the  privilege  existing  in 
the  case,  for  instance,  of  answers  to  inquiries  about  the  character  of  a  sen-ant, 
«ince  in  the  latter  case  a  bona  fide  statement,  not  in  excess  of  the  occasion,  is 
privileged  though  it  turns  out  to  be  false,  but  in  the  former  what  is  privileged 
is  criticism,  not  statements,  and  if  a  person  takes  upon  himself  to  allege  facts 
otherwise  actionable,  he  will  not  be  privileged,  however  honest  his  motives,  if 
those  allegations  are  not  true.'1  A  better  view,  therefore,  seems  to  be  that  it  is 
onlv  when  the  publisher  goes  beyond  the  limits  of  fair  criticism  that  his  language 
passes  into  the  region  of  libel  at  all,5  and  the  question  whether  those  limits 


1.  Plea  of  Justification  Not  Admissible  as  Evi- 
dence of  Publication.  —  Farwan  v.  Childs,  66  III. 
544;  Wheeler  v.  Robb,  I  Blackf.  (Ind.)  330,  12 
Am.  Dec.  245;  Ricket  v.  Stanley,  6  Blackf. 
(Ind.)  169;  Whitaker  v.  Freeman,  1  Dev.  L.  (12 
N.  Car.)  271. 

In  Massachusetts  the  contrary  has  been  held. 
Alderman  v.  French,  1  Pick.  (Mass.)  1,  n  Am. 
Dec.  114;  Jackson  v.  Stetson,  15  Mass.  48. 
But  this  was  altered  by  Stat.  1826,  c.  107.  See 
note  to  Alderman  v.  French,  1  Pick.  (Mass.) 
1,  1 1  Am.  Dec.  114. 

2.  Comment  on  Matters  of  Public  Interest.  — 
Henwood  v.  Harrison,  L.  R.  7  C.  P.  606; 
Wason  v.  Walter,  L.  R.  4  Q-  B.  73;  Hedley  v. 
Barlow,  4  F.  &  F.  224;  Hunter  v.  Sharpe,  4  F. 
&  F.  983;  Risk  Allah  Bey  v.  Whitehurst,  18  L. 
T.  N.  S.  615;  Crane  v.  Waters,  10  Fed.  Rep. 
619-  Williams  v.  Chicago  Herald  Co.,  46  111. 
App.  655;  Bearce  v.  Bass,  88  Me.  540,  51  Am. 
St.  Rep.  446;  Macdonell  v.  Robinson,  12  Ont. 
App.  270.  See  also  Clover  v.  Royden,  L.  R. 
17  Eq.  190;  Cox  v.  Feeney,  4  F.  &  F.  13; 
Whitney  v.  Janesville  Gazette,  5  Biss.  (U.  S.) 
330,  29  Fed.  Cas.  No.  17,590;  Usher  v.  Sever 
ance,  20  Me.  9,  37  Am.  Dec.  33;  Com.  v. 
Batchelder,  Thach.  Crim.  Cas.  (Mass  )  191. 

Architecture  and  Construction  of  Public  Build- 
ings. —  This  rule  has  been  applied  to  the  criti- 
cism of  the  architecture  and  construction  of 
public  buildings.  Bearce  v.  Bass,  88  Me.  540, 
51  Am.  St.  Rep.  446. 

Plans  Submitted  by  Naval  Architect.  —  This 
rule  has  been  applied  also  to  the  publication 
of  a  fair  criticism  of  proposals  submitted  by  a 
naval  architect  to  the  admiralty  for  the  con- 
version of  old  wooden  line  of  battle  ships  of 
the  navy  into  ironclad  turret  ships.  Henwood 
v.  Harrison,  L.  R.  7  C.  P.  606. 

Public  Entertainments.  — The  editor  of  a  news- 
paper may  fairly  comment  on  any  place  of  pub- 
lic entertainment,  and  a  paragraph  in  which 
he  does  so  is  not  libelous;  but  if  it  is  proved 
that  the  comment  is  unjust,  is  malevolent, 
and  exceeds  the  bounds  of  fair  opinion,  it  is  a 
libel.    Dibdin  v.  Swan,  1  Esp.  28. 

Comment  on  Legislative  Proceedings.  —  A  legis- 
lative  debate  is  a  subject  of  public  interest, 
and  therefore  one  on  which  public  comment 
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and  observation  may  properly  be  made;  and 
in  the  same  way  a  fair  and  legitimate  criticism 
on  the  conduct  of  a  person  in  preferring  a 
petition  which  gave  rise  to  the  debate,  is  privi- 
leged. Wason  v.  Walter,  L.  R.  4  Q.  B.  73. 
See  also  Dunne  v.  Anderson,  3  Bing.  88,  11  E. 
C.  L.  4:5- 

Judicial  Proceedings.  —  A  writer  in  a  news- 
paper may  comment  upon  proceedings  in  a 
court  of  justice,  if  he  does  so  fairly  and  hon- 
estly, upon  the  facts  in  evidence.  Woodgate 
v.  Ridout,  4  F.  &  F.  202;  Hedley  v.  Barlow,  4 
F.  &  F.  224,  Johns  v.  Press  Pub.  Co.,  61  N.  Y. 
Super.  Ct.  207.  See  also  Kane  v.  Mulvains, 
Ir.  R.  2  C.  L.  402. 

The  Sanitary  Condition  of  a  large  number  of 
coitages  let  by  the  proprietors  of  a  colliery  to 
their  workmen  is  a  matter  of  public  interest, 
fair  comment  on  which  is  not  libelous.  South 
Hetton  Coal  Co.  North-Eastern  News  Assoc., 
(1894)  1  Q.  B.  133. 

3.  Henwood  v.  Harrison,  L.  R.  7  C.  P.  606. 

4.  Fair  Criticism  Distinguished  from  Privilege 
—  England.  —  Green  v.  Chapman,  4  Bing.  N. 
Cas.  92,  33  E.  C.  L.  288;  Campbell  v.  Spottis- 
woode,  3  B.  &  S.  769;  Merivale  v.  Carson,  20 
Q.  B.  D.  275;  Wilson  v.  Reed,  2  F.  &  F.  149; 
Hedley  v.  Barlow,  4  F.  &  F.  224;  Ryan  v. 
Wood,  4  F.  &  F.  735;  Hogan  v.  Sutton,  16  W. 
R.  127. 

United   States.  —  Smith  v.  Tribune  Co.,  4 

Biss.  (U.  S.)  477- 
Maryland.  —  Snyder  v.  Fulton,  34  Md.  137. 

6  Am.  Rep.  314. 

Massachusetts.  —  Burt  v.  Advertiser  News- 
paper Co.,  154  Mass.  238;  Haynes  v.  Clinton 
Printing  Co.,  169  Mass.  512. 

Michigan.  —  Owen  v.  Dewey,  107  Mich.  67. 
Utah.  —  Fenstermaker  v.  Tribune  Pub.  Co., 
13  Utah  532. 

Canada.  —  Douglas  v.  Stephenson,  26  Ont. 
App.  26,  affirming  29  Ont.  616. 

See  also  Walker  v.  Brogden,  19  C.  B.  N.  S. 
65,  115  E.  C.  L.  65,  it  Jur.  N.  S.  671;  Bearce 
v.  Bass,  88  Me.  521,  51  Am.  St.  Rep.  446;  Cot- 
1  rill  v.  Cramer,  43  Wis.  242. 

5.  South  Hetton  Coal  Co.  v.  North-Eastern 
News  Assoc.,  (1894)  1  Q.  B.  133;  Merivale  v. 
Carson,  20  Q.  B.  D.  275. 
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have  been  transcended  is  one  for  the  jury.1 

2  Conduct  of  Person  Occupying  Public  Position.  —  1  he  official  acts  of  public 
officers  may  lawfully  be  made  the  subject  of  fair  comment  and  criticism,  not 
only  by  the  press  but  by  members  of  the  public  generally.2  In  the  same  way 
a  person  though  not  a  public  officer  or  candidate  for  public  office,  may  occupy 
such  a  position  respecting  the  public,  as  to  subject  his  conduct  to  the  opera- 
tion of  the  rule.3  . 

3  Literary  Criticism.  —  When  an  author  places  his  book  before  the  public, 
he  invites  criticism,  and  however  hostile  that  criticism  maybe,  and  however 
much  damage  it  may  cause  him  by  preventing  the  sale  of  the  book,  the  critic 
is  not  liable  for  libel  or  slander,  provided  he  makes  no  misstatements  of  any 
material  facts  contained  in  the  writing,  and  in  criticising  the  work  does  not  go 
out  of  his  way  to  attack  the  character  of  the  author.4  A  tradesman's  adver- 
tisement or  handbill  has  been  held  to  be  a  literary  production  within  the  mean- 
ing of  this  rule.5  The  rule  applies  whether  the  criticism  be  written  or  oral. 
But  if  under  the  pretext  of  criticising  a  literary  production  the  critic  takes  an 
opportunity  of  attacking  the  author,  he  will  be  liable  in  an  action  for  libel  or 
slander.7 

cussion  by  a  writer  in  a  public  newspaper,  and 
unfavorable  comments  made  upon  such  con- 
duct in  the  course  of  such  discussion  are  priv- 
ileged. Davis  v.  Duncan,  43  L.  J.  C.  P.  1S5, 
L.  R.  9  C  P.  396,  30  L.  T.  N.  S.  464,  22  W.  R. 
f  7  5. 

Constructor   and   Manager   of  Railroad.  —  I  n 

Crane  v.  Boston  Advertiser,  6  Fed.  Cas.  No. 
3,352^7,  it  was  held  that  the  character  of  the 
plaintiff,  as  a  constructor  and  manager  of  rail- 
roads, was  open  to  public  discussion  where  he 
brought  forward  a  project  of  establishing  a 
railroad  by  the  consolidation  of  shorter  roads 
and  otherwise,  on  the  ground  that  this  was  a 
matter  of  public  interest. 

4.  Fair  Literary  Criticism  Not  Actionable. — 
Campbell  v.  Spoltiswoode,  3  F.  &F.  421;  Mor- 
rison v.  Belcher,  3  F.  &  F.  614;  Strauss  v. 
Francis,  4  F.  &  F.  1107;  Macleod  v.  Wakley,  3 
C.  &  P.  311,  14  E.  C.  L.  322;  Carr  v.  Hoed,  1 
Campb.  355,  note;  Merivale  v.  Carson,  20  Q. 
B.  D.  275;  Browning  v.  Van  Rensselaer,  97 
Fed.  Rep.  531;  Dowling  v.  Livingstone,  108 
Mich.  321;  Reade  v.  Sweetzer,  (Supm.  Ct.)  6 
Abb.  Pr.  N.  S.  (N.  Y.)  9,  note;  Cooper  v.  Stone, 
24  Wend.  (N.  Y.)434;  Graham  v.  McKimm,  19 

°nt-  475-  .  .      ■  „ 

The  Circulation  and  Position  of  a  Newspaper  are 

not  matters  of  general  public  interest,  and  a 
discussion  on  the  subject  is  not  protected  if 
libelous.  Latimer  v.  Western  Morning  News 
Co.,  25  L.  T.  N.  S.  44. 

Criticism  of  Class  of  Literature  Sold  by  Book- 
seller. —  In  Tabart  v.  Tipper,  1  Campb.  350,  it 
was  held  thai  in  an  action  for  a  libel  upon  the 
plaintiff  in  his  business  of  publisher,  accus- 
ing him  of  being  in  the  habit  of  publishing 
immoral  and  foolish  books,  the  defendant, 
under  the  plea  of  not  guilty,  might  adduce  evi- 
dence to  show  that  the  supposed  libel  was  a 
fair  stricture  upon  the  general  run  of  the  plain- 
tiffs publications. 

5.  Paris  v.  Levy,  9  C.  B.  N.  S.  342,  99  E.  C. 
L.  342. 

6.  Paris  v.  Levy,  9  C.  B.  N.  S.  342,  99  E.  C. 

L-  342. 

7.  Personal  Attack  on  Author  Not  Justified. — 

Fraser  v.  Berkeley.  7  C.  &  P.  621,  32  E.  C.  L. 
658;  Morrison  v.  Belcher,  3  F.  &  F.  614;  Cooper 
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Campbell  v.  Spottiswoode,  3  B.  &  S.  769;  Odger 
v  Mortimer,  28  L.  T.  N.  S.  472;  Merivale  v. 
Carson,  20  Q.  B.  D.  275;  Fay  v.  Harrington, 
176  Mass.  270. 

2.  Fair  Comment  on  Acts  of  Public  Officials.  — 
Turnbull  v.  Bird,  2  F.  &  F.  508;  Seymour  v. 
Butterworth,  3  F.  &  F.  372;  Hibbins  v.  Lee, 
11  L.  T.  N.  S.  541.  4  F.  &  F.  243;  Harle  v. 
Catherall,  14  L.  T.  N.  S.  801;  Odger  v.  Morti- 
mer, 28  L.  T.  N.  S.  472;  Kane  v.  Mulvains,  lr. 
R.  2  C.  L.  402;  Risk  Allah  Bey  v.  Whitehutst, 
10  L.  T.  N.  S.  615;  Davis  v.  Shepstone,  11 
App  Cas.  187;  Wason  v.  Walter,  L,.  R.  4  Q- 
B.  74;  Parmiter  v.  Coupland,  6  M.  &  W.  105; 
State  'v.  Grinstead,  (Kan.  App.  1900)61  Pac. 
Rep.  976;  Wilcox  v.  Moore,  69  Minn.  49;  Roiv- 
and  v.  De  Camp,  96  Pa.  St.  493;  Martin  v. 
Manitoba  Free  Press  Co.,  8  Manitoba  50, 
affirmed  21  Can.  Sup.  Ct.  518;  Curless  v.  Gra- 
ham, 10  Quebec  Super.  Ct.  175. 

3.  Odger  v.  Mortimer,  28  L.  T.  N.  S.  472; 
Davis  v.  Duncan,  L.  R.  9  C.  P.  396;  Burt  v. 
Advertiser  Newspaper  Co  ,  154  Mass.  242; 
Charest  v.  Hurtubise,  4  Quebec  Super.  Ct. 
93- 

The  Conduct  of  Public  Worship  by  a  Clergyman, 

and  the  user-  to  which  he  puts  his  church  and 
vestry,  are  lawful  subjects  of  public  comment, 
so  as  to  excuse,  under  the  plea  of  not  guilty, 
the  publication  of  matter  otherwise  libelous. 
Kelly  v.  Tinling,  14  W.  R.  51,  13  L,  T.  N.  S. 
255.  35  L.  J.  Q  B.  231,  L.  R.  1  Q.  B.  699,  12 
Jur.  N.  S.  940. 

But  it  has  been  held  that  the  conduct  and 
management,  by  a  clergyman,  of  a  charitable 
society  in  the  parish,  from  the  benefits  of 
which  Dissenters  are.  by  his  sanction,  ex- 
cluded, is  not  a  lawful  subject  of  public  com- 
ment, so  as  to  excuse,  under  the  plea  of  not 
guilty,  the  publication  of  untrue  and  injurious 
matter  respecting  the  clergyman  in  relation  to 
the  charity.  Gathercole  v.  Miall,  15  M.  &  W. 
319,  10  Jur.  337,  15  L.  J.  Exch.  179 

Conduct  of  Persons  at  Public  Meeting.  —  The 
conduct  of  persons  at  a  public  meeting  held 
for  the  purpose  of  promoting  the  election  of  a 
candidate  for  a  seat  in  parliament  may  be 
made  the  subject  of  a  fair  and  bona  fide  dis- 
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4.  Art  Criticism.  —  In  the  same  way  a  fair  criticism  is  always  permitted  upon 
any  work  of  art  to  which  the  attention  of  the  public  has  been  invited.1 

VII.  Privileged  Communications  —  1.  General  Statement.  —  It  is  settled 
law  that  in  actions  of  slander  and  libel  the  defendant  is  permitted  to  show,  if 
he  can,  that  the  circumstances  under  which  the  defamatory  words  were  pub- 
lished were  such  as  to  shield  him  from  liability  for  what  would  otherwise  be  an 
actionable  wrong.  In  such  cases  the  occasion  of  the  publication  is,  for  the 
sake  of  common  convenience  and  in  the  interest  of  society,  said  to  free  the 
defendant  from  liability  that  would  otherwise  be  imposed  upon  him,  and  is 
called  a  "  privileged  occasion."  These  occasions  are  usually  divided  into  two 
classes:  those  absolutely  privileged,  and  those  conditionally  privileged.  The 
general  rule  is  that  defamatory  words  spoken  upon  an  occasion  absolutely 
privileged,  though  spoken  falsely,  knowingly,  and  with  express  malice,  impose 
no  liability  for  damages  recoverable  in  an  action  of  libel  or  slander;  while  such 
words  spoken  upon  an  occasion  only  conditionally  privileged,  impose  such  lia- 
bility if  spoken  with  what  is  called  express  malice.  In  the  former  class  the 
freedom  from  liability  is  said  to  be  absolute  or  without  condition,  as  contrasted 
with  the  freedom  in  the  latter  case,  where  it  is  said  to  be  conditioned  upon  the 
want  or  absence  of  express  malice.* 

2.  Absolute  Privilege  —  a.  In  GENERAL.  — The  class  known  as  absolutely 
privileged  occasions  is  comparatively  a  narrow  one,  and,  speaking  generally,  is 
strictly  confined  to  legislative  proceedings,  judicial  proceedings  in  the  estab- 
lished courts  of  justice,  acts  of  state,  and  acts  done  in  the  exercise  of  military 
and  naval  authority.3 

b.  Judicial  Proceedings  —  (i)  In  General.  —  It  seems  to  be  settled  by 
the  English  authorities  that  judges,  counsel,  parties,  witnesses,  and  jurors  are 
absolutely  exempted  from  liability  to  an  action  for  defamatory  words  published 
in  the  course  of  judicial  proceedings.'4  The  same  doctrine  is  generally  held 
in  the  American  courts,  with  the  qualification  as  to  parties,  counsel,  and 
witnesses  that  in  order  to  be  privileged  their  statements,  made  in  the  course 
of  an  action,  must  be  pertinent  and  material  to  the  case.5  While  the  above 
doctrine  applies  wherever  there  is  an  authorized  inquiry,  which,  though  not 
before  a  court  of  justice,  is  before  a  tribunal  which  has  similar  attributes,  as, 
for  instance,  in  the  case  of  a  military  court  of  inquiry,6  or  a  legislative  com- 
mittee,7 further  than  this  the  doctrine  is  not  extended.8 

v.  Stone,  24  Wend.  (N.  YO434.  See  also  Men-  Iowa  51;  Barnes  v.  McCrate,  32  Me.  442;  Kid- 
vale  v.  Carson,  20  Q  B.  D.  275.  der  v.  Parkhursl,  3  Allen  (Mass.)  393;  Hoar  v. 

The  Editor  of  a  Public  Newspaper  is  notjusti-  Wood,  3  Met.  (Mass.)  193;  Rice  v.  Coolidge, 
fied  in  calumnious  attacks  on  the  private  char-  121  Mass.  393,  23  Am.  Rep.  279;  McLaughlin 
acter  of  another  editor.  Stuart  V.  Love-11,  2  v.  Cowley,  127  Mass.  316;  White  v.  Carroll,  42 
Stark.  93,  3  E.  C.  L.  331,  19  Rev.  Rep.  688.  N.  Y.  161,  1  Am.  Rep.  503. 

1.  Art  Criticism.  —  Soane  v.  Knight,  M.  &  M.         6.  Dawkins  v.  Rokeby,  L.  R.  8  Q.  B.  255. 
74,  22  E.  C.  L.  255;  Thompson  v.  Shackell,  M.         7.  Coffin  v.  Donnelly,  6  Q.  B.  D.  307;  Lake 
&  M.   187,  22   E.  C.  L.  286;    Eastwood  v.      v.  King,  1  Saund.  120;   Terry  v.  Fellows,  21 
Holmes,  1  F.  &  F.  347;  Battersby  v.  Collier,      La.  Ann.  375;  Wrighl  v.  Lathrop,  149  Mass. 
34  N.  Y.  App.  Div.  347.  385. 

2.  General  Statement  as  to  Privileged  Communi-  8.  Thus,  in  Royal  Aquarium,  etc.,  Soc.  v. 
cations.  —  White  v.  Nicholls,  3  lloiv.  (U.  S.)  266;  Parkinson,  (1892)  1  Q.  B.  431,  it  was  held  that 
Blakeslee  v.  Carroll,  64  Conn.  223.  a  meeting  of  the  county  council,  when  engaged 

3.  Absolute  Privilege  in  General.  —  Kennedy  in  considering  applications  for  licenses  for 
v.  Hilliard,  10  Ir.  C.  L.  195;  Munster  v.  Lamb,  music  and  dancing,  is  not  a  judicial  tribunal 
11  Q.  B.  D.  588;  Seaman  v.  Netherclifi,  1  C.  so  as  to  render  absolutely  privileged  siate- 
P.  D.  540;  Dawkins  v.  Rokeby,  L.  R.  7  H.  L.  ments  made  by  a  councillor  with  regard  to  a 
744;  Blakeslee  -'.  Carroll,  64  Conn.  223.  person  applying  for  a  license. 

4.  English  Rule  as  to  Privilege  in  Judicial  Pro-  '  Testimony  Before  Committee  of  Board  of  Alder- 
ceedings. —  Henderson  v.  Broomhead,  4  H.  &  men.  —  So,  in  Blakeslee  v.  Carroll,  64  Conn. 
N.  569;  Revis  v.  Smith,  18  C.  B.  126,  86  E.  C.  223,  it  was  held  that  the  testimony  of  a  v.it- 
L.  126;  Dawkins  v.  Rokeby,  L.  R.  8  Q.  B.  255,  ness  before  a  committee  of  the  whole  of  a 
affirmed  L.  R.  7  H.  L.  744;  Seaman  v.  Nether-  board  of  aldermen  charged  with  the  investiga- 
clift,  1  C.  P.  D.  540.  tion  of  certain  specific  grievances,   was  not 

5.  Prevailing  American  Rules  as  to  Privilege  in  absolutely  privileged,  but  conditionally  pre- 
judicial Proceedings.  —  Smith  v.  Howard,    28      ileged  only.    See  also  Greenwood  v.  Cobbey, 
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(2)  Communications  by  Party  —  (a)  In  Pleadings.  —  It  is  the  rule  in  England 
and  in  some  jurisdictions  in  the  United  States  that  statements  made  by  a  party 
in  the  pleadings,  affidavits,  or  other  papers  used  in  the  course  of  the  prosecu- 
tion or  defense  of  an  action  before  a  court  of  justice,  are  absolutely  privileged, 
even  though  made  maliciously  and  falsely,  and  cannot  be  made  the  basis  of 
an  action  for  libel.1  But  the  prevailing  rule  in  the  United  States  is  that  state- 
ments made  in  pleadings  or  in  writings  used  in  the  course  of  judicial  proceed- 
ings before  a  competent  tribunal,  though  they  are  such  as  if  used  elsewhere 
would  import  malice  and  be  actionable  in  themselves,  are  not  actionable  if  they 
are  applicable  and  pertinent  to  the  subject  of  inquiry,  but  that  such  privilege 
does  not  extend  to  matter  having  no  materiality  or  pertinency  to  the  ques- 
tions involved  in  the  cause,8  or  at  least  to  matter  which  the  defendant  could 
n  )t  reasonably  have  supposed  to  be  relevant. :t 

Complaints  Charging  a  Crime.  —  Where  a  person  lodges  an  information  or  com- 
plaint before  a  grand  jury  or  a  judicial  officer  having  competent  jurisdiction, 


26  Neb.  44q;  Thorn  v.  Blanchard,  5  Johns.  (N. 
Y.)  50S. 

1.  Statements  in  Pleadings  Held  Absolutely 
Privileged.  — Astley  v.  Younge,  2  Burr.  810; 
Res'is  v.  Smith,  18  C.  B.  126,  86  E.  C.  L.  126; 
Henderson  v.  Broomhead.  4  H.  &  N.  56c),  28 
L.  I.  Exch.  360,  5  Jur.  N.  S.  1175,  7  W.  R. 
402';  Kennedy  v.  Hilliard,  to  Ir.  C.  L.  195,  1 
L.  T.  N.  S.  578;  Doyle  v.  O'Doheny,  C.  &  M. 
418,  4.1  E.  C.  L.  230;  Lake  v.  King,  I  Saund. 
120;  Gompas  v.  White,  54  J.  P.  22;  Duncan  v. 
Atchison,  etc.,  R.  Co.,  72  Fed.  Rep.  808,  44 
U.  S.  App.  427  (decided  under  California 
statute);  Wilkins  v.  Hyde,  142  Ind.  260;  Bart- 
leu  v.  Christhielf,  69  Md.  225;  Lindsey  v. 
State,  18  Tex.  App.  280;  Runge  v.  Franklin, 
72  Tex.  585,  13  Am.  St.  Rep.  833.  See  also 
McLaughlin  v.  Doey.  32  L.  R.  Ir.  518.  Com- 
pare VVyatt  v.  Buell,  47  Cal.  624 

Complaint  to  Incorporated  Law  Society.  — ■  A 
letter  of  complaint  against  a  solicitor  in  re- 
spect of  his  professional  conduct,  with  affidavit 
of  alleged  charges  attached,  forwarded  to  the 
registrar  of  the  Incorporated  Law  Society,  in 
accordance  with  the  rules  under  the  solicitor's 
act  of  1888,  is  so  essentially  a  step  in  a  ju- 
dicial proceeding  that  statements  in  such  letter 
or  affidavit  will  be  absolutely  privileged.  Lilley 
v.  Roney,  61  L.  J.  Q.  B.  727. 

Letter  Written  to  Officer  Prior  to  Hearing.  —  A 
letter  written  by  an  opposing  creditor  to  the 
chief  commissioner  of  the  insolvent  debtors' 
court,  previously  to  the  hearing  of  an  in- 
solvent's case,  is  not  a  privileged  communica- 
tion. Gould  v.  Hulme,  3  C.  &  P.  625,  14  E. 
C.  L.  491. 

2.  Pertinent  Statements  Held  to  Be  Absolutely 
Privileged  —  United  States.  —  Union  Mul.  L. 
Ins.  Co.  v.  Thomas,  83  Fed.  Rep.  803,  48  U. 
S.  App.  575- 

Georgia.  —  Wilson  v.  Sullivan,  81  Ga.  238. 

Illinois. — Strauss  v.  Meyer.  4S  III.  385; 
Spiids  v.  Barrett,  57  111.  289,  11  Am.  Rep.  10; 
Whitney  v.  Allen,  62  111.  472;  Ash  v.  Zwietusch, 
159  111.  455;  McDavitt  v.  Boyer,  169  111.  475; 
Hibbard  v.  Ryan,  46  111.  App.  313;  Rail  v. 
Donnelly,  56  111.  App.  425. 

Kentucky.  —  Hardin  v.  Cumstock,  2  A.  K. 
Marsh.  (Ky.)  480,  12  Am.  Dec.  427;  Gains  v. 
.Etna  Ins.  Co.,  (Ky.  1898)  47  S.  W.  Rep.  884. 
Compare  Forbes  v.  Johnson,  11  B.  Mon.  (Ky.) 
48;  Bunton  v.  Worley,  4  Bibb  (Ky.)  38,  7  Am. 
Dec.  735;  Stewart  v.  Hall,  83  Ky.  375. 


Louisiana.  —  Kelly  v.  Lafitte,  28  La.  Ann. 
436;  Wallis  v.  New  Orleans,  etc.,  R.  Co.,  29 
La.  Ann.  66;  Vinas  v.  Merchants'  Mut.  Ins. 
Co.,  33  La.  Ann.  1265;  Burke  v.  Ryan,  36 
La.  Ann.  951;  Randall  v.  Hamilton,  45  La. 
Ann.  1184;  Youree  v.  Hamilton,  45  La.  Ann. 
119T;  Wimbish  v.  Hamilton,  45  La.  Ann.  1191, 
47  La.  Ann.  246;  Monroe  v.  H.  Weston  Lum- 
ber Co.,  49  La.  Ann.  594. 

Michigan.  —  Hart  v.  Baxter,  47  Mich.  198. 

Minnesota.  —  Sherwood  v.  Powell,  61  Minn. 
479,  52  Am.  St.  Rep.  614. 

New  York.  —  Bailey  v.  Dean,  5  Barb.  (N.  Y.) 
297;  Perzel  v.  Tousey,  52  N.  Y.  Super.  Ct.  79; 
Prescott  v.  Tousey,  53  N.  Y.  Super.  Ct.  56; 
Link  v.  Moore,  84  Hun  (N.  Y.)  118,  1  N.  Y. 
Annot.  Cas.  330;  Sickles  v.  Kling,  (Supm.  Ct. 
Spec.  T.)  30  Misc.  (N.  Y.)  37;  Marsh  v.  Ells- 
worth, 50  N.  Y.  309;  Garr  v.  Selden,  4  N.  Y. 
91  •  Moore  v.  Manufacturers  Nat.  Bank,  123 
N.  Y.  426. 

South  Carolina. — Vausse  v.  Lee,  I  Hill  L. 
(S.  Car.)  197,  26  Am.  Dec.  168. 

Vermont.  —  Torrey  v.  Field,  ro  Vt.  353; 
Mower  v.  Watson,  11  Vt.  536,  34  Am.  Dec. 
704;  Clemmons  v.  Danforth,  67  Vt.  617,  48 
Am.  St.  Rep.  836. 

Washington. — Abbott  v.  National  Bank  of 
Commerce,  20  Wash.  552. 

West  Virginia.  —  Johnson  v.  Brown,  13  W. 
Va.  71. 

See  also  Jarnigan  v.  Fleming,  43  Miss.  710, 
5  Am.  Rep.  514;  Lanning  v.  Christy,  30  Ohio 
St,  115,  27  Am.  Rep.  431. 

Relevancy  a  Question  for  the  Court.  —  Harlow 
v.  Carroll,  6  App.  Cas.  (D.  C.)  128;  Johnson 
v.  Brown,  13  W.  Va.  146. 

In  Iowa  communications  of  this  class  are 
regarded  as  conditionally  privileged.  Hawk 
v.  Evans,  76  Iowa  593,  14  Am.  St.  Rep.  247; 
Rainbow  v.  Benson,  71  Iowa  301;  Comforts. 
Young,  too  Iowa  627. 

3.  Union  Mut.  L.  Ins.  Co.  v.  Thomas,  (C.  C. 
A.)  83  Fed.  Rep.  804;  Moore  v.  Manufacturers 
Nat.  Bank,  123  N.  Y.  426;  Youmans  v.  Smith, 
153  N.  Y.  219;  Lea  v.  White.  4  Sneed  (Tenn.) 
in,  in  which  case  it  was  held  that  the  question 
whether  the  matter  complained  of  could  rea- 
sonably have  been  thought  by  the  defendant 
necessary  to  his  defense  was  properly  a  ques- 
tion for  the  court,  and  that  it  was  correctly 
decided  as  being  a  case  within  the  class  of 
absolutely  privileged  communications. 
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charging  another  with  a  crime,  the  complainant  or  informer  is  absolutely  pro- 
tected against  an  action  for  libel  based  upon  the  affidavit,1  at  least  if  the  com- 
plaint or  information  contains  no  impertinent  allegations.2  And  it  has  been 
held  that  there  is  a  presumption  of  good  faith  in  favor  of  one  who  makes  a 
verbal  charge  of  crime  to  a  judicial  officer  against  another,  with  the  express 
purpose,  not  afterwards  carried  out,  of  filing  a  formal  affidavit  embodying  the 
charge,  and  in  an  action  of  slander  founded  upon  the  statement  to  the  justice 
the  plaintiff  must  prove  the  existence  of  malice  when  the  words  were  uttered.3 
Rut  the  rule  has  been  held  to  be  otherwise  where  the  words  are  spoken  mali- 
ciously or  without  reasonable  or  probable  cause.4 

Communications  Relating  to  Strangers  to  Record.  —  The  rule  has  been  laid  down  that 
statements  made  in  pleadings  are  absolutely  privileged  though  they  relate  to 
a  person  not  a  party  to  the  cause.3 

Effect  of  Want  of  Jurisdiction.  —  It  seems  to  be  the  general  rule  in  the  United 
States  that  to  entitle  a  party  to  claim  libelous  statements  in  his  pleadings  to 
be  privileged,  the  court  in  which  the  pleadings  are  filed  must  have  jurisdiction 
of  the  subject.6    But  the  contrary  view  seems  to  obtain  in  England."1 

(b)  In  Open  Court.  —  The  rule  making  pertinent  statements  in  pleadings 
absolutely  privileged  has  been  applied  to  pertinent  remarks  made  in  open  court 
by  a  party  who  is  conducting  his  own  cause.8  Thus  the  rule  has  been  applied 
where,  in  the  absence  of  the  public  prosecutor,  a  complainant  is  acting  as 
party  or  counsel  in  the  management  of  a  criminal  prosecution  before  a  magis- 
trate, either  as  a  matter  of  right  or  by  permission  of  the  magistrate.9  And 


1.  Complaints  Charging  a  Crime  Absolutely- 
Privileged.  —  Hartsock  v.  Reddick,  6  Blackf. 
(Ind.)  255,  38  Am.  Dec.  141;  Sanders  v.  Rollin- 
san,  2  Strobh.  L.  (S.  Car.)  447;  Vausse  v.  Lee, 
1  Hill  L.  (S.  Car.)  197,  26  Am.  Dec.  168.  See 
also  Vogel  v.  Gruaz,  no  U.  S.  311;  Ball  i: 
Rawles,  93  Cal.  222,  27  Am.  St.  Rep.  174. 
Compare  Hill  v.  Miles,  9  N.  H.  9. 

2.  Francis  v.  Wood,  75  Ga.  648;  McDavitt  v. 
Boyer,  169  111.  475;  Kidder  v.  Parkhurst,  3 
Allen  (Mass.)  393;  Morrow  v.  Wheeler,  etc., 
Mfg.  Co.,  165  Mass.  349;  Graham  v.  Cass 
Circuit  Judge,  108  Mich.  425;  Hastings  v. 
Lusk,  22  Wend.  (N.  Y.)  410,  34  Am.  Dec.  330; 
Nissen  v.  Cramer,  104  N.  Car.  574.  See  also 
Hix  v.  State,  (Tex.  Crim.  1892)  20  S.  W.  Rep. 
832. 

Reiteration  of  Charge   After  Acquittal.  —  In 

Burlingame  v.  Buriingame,  8  Cow.  (N.  Y.)  145, 
it  was  held  that  if  A  prefers  a  criminal  charge 
against  B  on  oath,  and  B  is  acquitted,  and 
afterwards  A  reiterates  the  charge,  he  has  no 
privilege  beyond  that  of  any  other  person  who 
utters  a  slander. 

3.  Briggs  v.  Byrd,  12  Ired.  L  (34  N.  Car.) 
377.  See  also  Bunton  v.  Worley,  4  Bibb  (Ky.) 
38,  7  Am.  Dec.  735;  Nissen  v.  Cramer,  104  N. 
Car.  574. 

4.  Pierce  v.  Oard,  23  Neb.  828.    See  also 
Marshall  v.  Gunter,  6  Rich.  L.  (S.  Car.)  419, 

5.  Statements  Referring  to  Stranger  to  Cause.  — 
Henderson  v.  Broomhead.  4  A.  &  N.  569; 
Johnson  v.  Brown.  13  W.  Va.  71. 

But  in  Tennessee  it  has  been  held  that  a  dis- 
tinction should  be  taken  between  statements 
made  in  the  course  of  judicial  proceedings 
relative  to  the  parties  thereto,  and  those  which 
relate  to  strangers  to  the  record,  and  that  the 
protection  to  private  character,  as  well  as  to 
the  peace  of  society,  requires  that  imputations 
against  persons  having  no  connection  with  the 
judicial  proceeding  should,  even  when  prop- 
ei  ly  relating  to  such  proceeding,  be  considered 
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as  falling  within  the  class  of  conditionally 
pvivileged  communications.  Ruohsz-.  Backer, 
6  Heisk.  (Tenn.)  395,  19  Am.  Rep.  598. 

6.  Rule  in  United  States  as  to  Effect  of  Want  of 
Jurisdiction. —  Milam  v.  Burnsides,  1  Brev.  (S. 
Car.)  295;  Johnson  v.  Brown,  13  W.  Va.  132. 
See  also  Wilson  v.  Sullivan,  81  Ga.  238;  Forbes 
v.  Johnson,  11  B.  Mon.  (Ky.)  48;  Morrow  v. 
Wheeler,  etc.,  Mfg.  Co.,  165  Mass.  350;  Hyde 
v.  McCabe,  100  Mo.  418;  Hill  v.  Miles,  9  N. 
H.  9;  Vausse  v.  Lee,  1  Hill  L.  (S.  Car.)  197. 
26  Am.  Dec.  168;  Ruohs  v.  Backer,  6  Heisk. 
(Tenn.)  395,  19  Am.  Rep.  598;  Clemmons  z/. 
Danforth,  67  Vt.  624,  48  Am.  St.  Rep.  836; 
Abbott  v.  National  Bank  of  Commerce,  20 
Wash.  552.  Compare  Runge  v.  Franklin,  72 
Tex.  585,  13  Am.  St.  Rep.  833. 

7.  English  Rule  as  to  Effect  of  Want  of  Juris- 
diction. —  Gwynne  v.  Poole,  2  Lutw.  1571.  1 
Hawk.  P.  C.  194,  §  8,  1  Saund.  131,  note  1. 
Compare  Buckley  v.  Wood,  4  Coke  \6,b, 

8.  Statements  Made  by  Party  in  Open  Court 
Privileged.  —  Morgan  v.  Booth,  13  Bush  (Ky.) 
480;  Hoar  v.  Wood,  3  Met.  (Mass.)  193;  Badgley 
v.  Hedges,  2  N.  J.  L.  218.  See  also  Goslin  v. 
Cannon,  1  Harr.  (Del.)  3;  Allen  v.  Crofoot,  2 
Wend.  (N.  Y.)  516,  20  Am.  Dec.  C47. 

Statement  by  Stranger.  —  Where  the  defend- 
ant's son,  alleged  to  be  an  infant,  was  brought 
before  a  magistrate,  charged  with  assault,  and 
the  defendant  attended  before  the  magistrate, 
and  on  the  plaintiff  being  called  as  a  witness 
on  the  prosecutor's  behalf,  the  defendant  ob- 
jected to  his  giving  evidence,  stating  that  "  he 
is  a  perjurer,"  etc.,  it  was  held  that  the  com- 
munication was  not  privileged,  there  being  no 
evidence  to  show  that  the  defendant  was  act- 
ing for  and  on  behalf  of  his  son  with  his  sen's 
consent,  and  it  not  being  absolutely  proved 
that  the  son  was  a  minor.  Cowan  v.  Landell, 
13  Ont.  13. 

9.  McDavitt  v.  Boyer,  169  111.  475;  Hoar  v. 
Wood,  3  Met.  (Mass.)  193. 
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indeed  it  has  been  held  that  a  party  present,  though  represented  by  counsel, 
will  be  protected  against  all  inquiries  into  his  motives  in  uttering,  in  the  course 
of  a  trial  or  judicial  proceeding,  any  words  that  were  pertinent  and  relevant, 
however  defamatory.1  . 

(3)  Communications  by  Counsel.  —  The  rule  is  well  settled  in  the  United 
States  that  counsel  are  privileged  in  respect  to  words  or  writings  used  in  the 
course  of  judicial  proceedings,  reflecting  injuriously  upon  others,  when  such 
words  and  writings  are  material  and  pertinent  to  the  questions  involved  in  the 
cause,  and  that  within  this  limit  the  protection  is  complete,  but  that  counsel 
cannot  avail  themselves  of  the  situation  to  gratify  private  malice,  by  using 
slanderous  or  libelous  expressions  whether  against  a  party,  a  witness,  or  a  third 
person,  which  have  no  pertinency  to  the  cause  or  subject-matter  of  inquiry.2 
But  in  England  the  rule  is  broadly  laid  down  that  no  action  for  slander  will  lie 
against  a  counsel  for  words  spoken  in  the  course  of  a  judicial  inquiry  and  hav- 
ing reference  to  that  inquiry,  although  in  uttering  the  words  he  acted  from 
malice,  and  even  if  what  he  said  was  irrelevant  to  any  issue  or  fact  in  the  case.3 

(4)  Testimony  of  Witnesses.  —  The  rule  which  has  been  laid  down  in  Eng- 
land and  followed  to  some  extent  in  the  United  States  is  that  a  witness  in  a 
court  of  justice  is  absolutely  privileged  as  to  anything  he  may  say  as  a  witness 
having  reference  to  the  inquiry  on  which  he  is  called  as  a  witness.4  But  the 
majority  of  the  courts  in  the  United  States  have  refused  to  adopt  the  absolute 
and  unqualified  privilege  of  a  witness  as  laid  down  by  the  English  courts.  The 
prevailing  rule  in  this  country  seems  to  be  that  where  the  words  spoken  or 
written  by  a  witness  are  clearly  pertinent  or  material  to  the  inquiry,  or  where 
the  answers  given  by  him  are  in  direct  response  to  questions  propounded  by 
the  court  or  counsel,  the  privilege  is  absolute,  but  that  where  the  statements 

L.  T.  N.  S.  253;  Pedley  v.  Morris.  61  L.  J.  Q. 

B.  21.  See  also  Hollis  v.  Meux,  69  Cal.  625, 
58  Am.  Rep.  574.  Compare  Brook  v.  Montague, 
Cro.  Jac.  90;  Hodgson  v.  Scarlett,  1  B.  &  Aid, 
232;  Mackay  v.  Ford,  5  H.  &  N.  792;  Need- 
ham  v.  Dowling,  15  L.  J.  C.  Pi.  9. 

4.  English  Rule  as  to  Privilege  Accorded  to 
Witnesses.  —  Davvkins  v.  Rokeby,  L.  R.  7  H. 
L.  744;  Seaman  v.  Netherclift,  2  C.  P.  D.  53; 
Hunckel  v.  Voneiff,  (Md.  1888)  14  Atl.  Rep. 
500.  affirmed  69  Md.  179,  9  Am.  St.  Rep.  413. 
See  also  Revis  v.  Smith,  18  C.  B.  126,  86  E. 

C.  L.  126;  Henderson  v.  Broomhead,  4  H.  & 
N.  569;  Hibbard  v.  Cullen,  3  Quebec  Super. 
Ct.  463;  Larue  v.  Brault,  9  Quebec  Super.  Ct. 
149;  McCann  v.  Preneveau,  10  Ont.  573; 
Rochon  v.  Fraser,  3  L.  C.  Rep.  87;  Terry  v. 
Fellows,  21  La.  Ann.  375. 

A  statement  made  to  justify  the  witness  in 
consequence  of  a  question  going  to  the  wit- 
ness's credit  has  reference  to  the  inquiry 
within  this  rule.     Seaman  v.  Netherclift,  2  C. 

P.  D.  53.  .  .,. 

Testimony  Before  Military  Court.  —  A  military 

man  giving  evidence  before  a  military  court 
of  inquiry  which  has  no  power  to  administer 
an  oath  is  entitled  to  the  same  protection  as 
that  enjoyed  by  a  witness  on  oath  in  an  ordi- 
nary iudicial  proceeding.  Dawkins  v.  Rokeby, 
L.  R.  7  H.  L.  744.  45  L.  J.  Q.  B.  8,  33  L.  T.  N. 
S.  196,  23  W.  R.  931,  affirming  judgment  of 
Exchequer  Chamber,  L.  R.  8  Q.  B.  255,  42  L. 
J.  Q.  B.  63,  28  L.  T.  N.  S.  134,  2r  W.  R.  544. 

Statements  Made  Outside  of  Witness  Box.  — 
What  a  witness  says  before  he  enters  or  after 
he  has  left  the  witness  hox  is  not  privileged. 
Trotman  v.  Dunn,  4  Campb.  211 ;  Seaman  v. 
Netherclift,  2  C.  P.  D.  60. 


1.  Badgley  v.  Hedges,  2  N.  J.  L.  218;  Nissen 
v.  Cramer,  104  N.  Car.  574;  Mower  v.  Watson, 
11  Vt.  536,  34  Am.  Dec.  704;  Clenvmons  v. 
Danforth,  67  Vt.  617,  48  Am.  St.  Rep.  836. 

2.  American  Rule  as  to  Statements  by  Counsel 
in  Open  Court.  —  See  the  title  Attorney  and 
Client,  vol.  3,  p.  294.  And  see  Stackpole  v. 
Hennen,  6  Mart.  N.  S.  (La.)  481;  Com.  v. 
Godshalk,  13  Phila.  (Pa.)  575-  34  Leg.  Int. 
(Pa.)  312;  M'Millan  v.  Birch,  1  Binn.  (Pa.)  178; 
Davis  v.  McNees,  8  Humph.  (Tenn.)  40;  Barth 
v.  Boudreault,  8  Rev.  Leg.  489. 

Statements  in  Pleadings.  —  This  rule  has  been 
applied  to  defamatory  statements  in  pleadings 
signed  by  counsel.  Conley  v.  Key,  98  Ga.  115; 
McLaughlin  v.  Cowley,  127  Mass.  316,  affirmed 
131  Mass.  70;  Hyde  v.  McCabe,  100  Mo.  412; 
Dada  v.  Piper,  41  Hun  (N.  Y.)  254;  Marsh  v. 
Ellsworth,  50  N.  Y.  309.  See  also  Vausse  v. 
Lee,  1  Hill  L.  (S.  Car.)  197,  26  Am.  Dec.  168. 

Printing  List  of  Questions  for  Witnesses.  —  In 
Youmans  v.  Smith,  153  N.  Y.  214.  it  was  held 
that  the  privilege  which  attaches  to  the  words 
or  wriiings  of  counsel  in  the  course  of  judicial 
proceedings  extends  to  matter  which  is  put 
forth  by  counsel  in  the  course  of  a  judicial 
proceeding  that  may  possibly  be  pertinent, 
and  hence  that  counsel  may  prepare  a  list  of 
questions  to  be  submitted  to  witnesses  before 
they  go  upon  the  stand,  if  they  are  not  so 
manifestly  immaterial  that  under  no  circum- 
stances could  they  be  asked  upon  the  trial, 
and  provided  they  are  used  solely  for  the  pur- 
pose of  the  trial,  and  the  printer  employed 
by  such  counsel  to  print  the  list  will  also  be 
protected. 

3.  English  Rule  as  to  Privilege  Attaching  to 
Statements  of  Counsel.  —  Munstcr  v.  Lamb,  49 
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are  irrelevant  or  impertinent  they  will  not  be  protected  unless  they  were  made 
bona  fide,  in  the  belief  that  they  were  relevant  or  pertinent,  and  not  for  the 
purpose  of  malicious  defamation.1 

(5)  Official  Utterances  of  Judges.  —  No  action  for  libel  or  slander  is  main- 
tainable against  a  judge  for  statements  made  by  him  in  the  discharge  of  his 
judicial  duty  in  a  matter  over  which  the  court  has  jurisdiction,  even  though 
the  words  were  spoken  falsely  and  maliciously,  and  without  reasonable,  proba- 
ble, and  justifiable  cause,2  and  though,  it  has  been  held,  they  were  wholly 
irrelevant  to  the  matter  in  issue  before  him.3 

(6)  Communications  by  Juror — Petit  Juror.  —  Since  a  juror  acts  in  obedi- 
ence to  the  requirement  of  law  and  may  be  coerced  to  perform  that  service, 
and  his  duties  are  of  a  judicial  nature,  he  is,  while  acting  as  a  part  of  the 
court,  entitled  to  absolute  immunity  in  respect  to  what  he  says  in  the  jury 
room  concerning  the  cause,  and  it  is  unnecessary  that  he  should  confine  him- 
self to  what  is  pertinent  to  the  issues  before  the  court.4 

Grand  Juror.  —  And  the  same  rule  has  been  said  to  apply  to  statements  made 
by  a  grand  juror  acting  within  the  scope  of  his  official  duties.5  And  even  in 
a  case  where  the  grand  jury  had  no  power  to  make  a  report  to  the  court  charg- 
ing an  officer  with  malfeasance,  it  was  held  that  the  report  was  privileged  if 


1.  American  Rule  as  to  Privileged  Testimony 
of  Witnesses  —  Illinois, — ■  McDavitt  v.  Boyer, 
169  III.  475;  Fagan  v.  Fries,  30  III.  App.  236; 
McNabb  v.  Neal,  88  111.  App.  573. 

Indiana.  —  Hutchinson  v.  Lewis,  75  lnd.  55; 
Baldwin  v.  Hutchison,  8  lnd.  App.  454. 

Iowa.  —  Smith  v.  Howard,  28  Iowa  51. 

Maine.  —  Barnes  v.  McCrate,  32  Me.  442. 

Massachusetts.  —  Wright  v.  Lothrop,  149 
Mass.  385.  See  also  Rice  v.  Coolidge,  121 
Mass.  393,  23  Am.  Rep.  279. 

Michigan.  —  Acre  v.  Starkweather,  118  Mich. 
214. 

Missouri.  —  Hyde  v.  McCabe,  100  Mo.  412; 
Steinecke  v.  Marx,  10  Mo.  App.  580;  Crece- 
lius  v.  Bierman,  59  Mo.  App  513;  Lamberson 
v.  Long,  66  Mo.  App.  253. 

New  York.  —  Warner  v.  Paine,  2  Sandf.  (N. 
Y.)  195;  Woodman  v.  Kidd,  25  N.  Y.  App. 
Div.  254;  White  v.  Carroll,  42  N.  Y.  161,  1 
Am.  Rep.  503;  Marsh  v.  Ellsworth,  50  N.  Y. 
309.  See  also  Newfield  v.  Copperman,  42  N. 
Y.  Super.  Ct.  302. 

Oregon.  —  Cooper  v.  Phipps,  24  Oregon  357. 

Tennessee.  — Shadden  v.  McElwee,  86  Tenn. 
146,  6  Am.  St.  Rep.  821. 

Wisconsin.  —  Calkins  v.  Sumner,  13  Wis. 
193,  80  Am.  Dec.  738. 

See  also  Verner  v.  Verner,  64  Miss.  321; 
Liles  v.  Gaster,  42  Ohio  St.  631;  Emermann  v. 
Bruder,  7  Ohio  Dec.  311. 

Testimony  Ruled  Out  by  the  Court.  —  In  Lecroy 
v.  State,  89  Ga.  335,  it  was  held  that  in  making 
his  unsworn  statement  before  a  municipal 
court  in  defense  to  a  charge  of  breach  of  the 
peace  in  violation  of  an  ordinance,  a  person 
is  not  privileged  to  use,  of  another  and  in 
his  presence,  opprobrious  words  or  abusive 
language  tending  to  cause  a  breach  of  the 
peace,  after  the  presiding  officer  of  the  court 
has  ruled  them  out  of  order,  and  a  repetition 
of  them,  after  such  ruling,  with  no  evidence 
tending  to  show  that  the  speaker  honestly  be- 
lieved them  to  be  relevant,  or  tending  to 
vindicate  his  good  faith  in  the  persistent  use 
of  them,  may  constitute  a  misdemeanor  under 
the  Code  of  Georgia. 


2.  Official  Utterances  of  Judges  Absolutely 
Privileged.  —  Scott  v.  Stansfield,  37  L.  J.  Exch. 

155,  L-  R-  3  Exch.  220,  16  W.  R.  911,  18  L.  T. 
N.  S.  572;  Childs  v.  Voris,  6  Ohio  Dec.  75. 
See  also  Rice  v.  Coolidge,  121  Mass.  393,  23 
Am.  Rep.  279;  McLaughlin  v.  Cowley,  127 
Mass.  316.  And  see  the  title  Judge,  vol.  17, 
P.  727- 

As  to  the  liability  of  a  coroner  for  slander- 
ous words  spoken  by  him  while  summing  up 
for  the  jury,  see  the  title  Coroners,  vol.  7,  p. 
615.  And  see  the  title  Judge,  vol.  17,  p. 
727. 

If  a  Court  Martial,  after  stating  in  its  sen- 
tence the  acquittal  of  an  officer  against  whom 
a  charge  has  been  preferred,  subjoins  thereto 
a  declaration  of  its  opinion  that  the  charge 
is  malicious  and  groundless,  and  thai  the 
conduct  of  the  prosecutor  in  falsely  calum- 
niating the  accused  is  highly  injurious  to 
the  service,  the  president  of  the  court-martial 
is  not  liable  to  an  action  for  a  libel  for  having 
delivered  such  sentence  and  declaration  to  the 
judge  advocate.  Jekyll  v.  Moore,  2  B.  &  P. 
N.  R.  341,  6  Esp.  63.  See  also  Home  v.  Ben- 
tinck,  4  Moo.  563,  3  Brod.  &  B.  130.  6  E.  C. 
L.  68. 

3.  Relevancy  of  Communication.  —  Scott  v. 
Stansfield,  L  .  R.  3  Exch.  220. 

In  Aylesworth  v.  St.  John,  25  Hun  (N.  Y.) 

156,  it  was  held  that  a  communication  directed 
to  the  county  cou rt,  and  added  to  matter  re- 
turned thereto  by  a  justice  of  the  peace  on  an 
appeal  from  his  judgment,  and  signed  offi- 
cially, is  privileged  if  it  be  material  and 
pertinent,  irrespective  of  the  question  of 
motive. 

4.  Rule  as  to  Privilege  of  Petit  Jurors.  —  Dun- 
ham v.  Powers,  42  Vt.  1. 

5.  Rule  as  to  Privilege  of  Grand  Jurors.  —  Dun- 
ham v.  Powers,  42  Vt.  1. 

In  Fiske  v.  Soniat,  33  La.  Ann.  1400,  it  was 
held  that  charges  of  dishonesty  against  the 
parish  attorney,  made  in  good  faith  and  in  the 
discharge  of  their  official  duties  by  members 
of  the  police  jury,  do  not  render  them  liable 
in  damages  for  libel. 
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made  without  malice,  and,  as  the  grand  jurors  supposed,  in  the  discharge  of 
their  pubhe  duty^^^  ^  Communication.  —  In  several  of  the  authorities 
the  rule  is  laid  down  that  though  the  statement  made  by  a  witness  or  by  a 
party  or  counsel  in  a  pleading  or  in  open  court  is  not  pertinent  to  the  matter 
i  n  issue  it  is  not  actionable  if  it  is  made  in  the  bona  fide  belief  that  it  is 
v,  irtinent  2  and,  according  to  some  of  the  cases,  if  there  was  reasonable  cause 
for  so  believino-  *  And  it  has  been  intimated  that  where  satisfactory  evidence 
of  reasonable  belief  in  the  relevancy  of  the  statement  has  been  given  to  the 
iurv  the  defendant  is  put  in  the  same  situation  as  if  the  words  used  had  been 
really  relevant,  and  this,  apart  from  the  question  whether  the  statement  was 
believed  to  be  true  or  was  made  without  malice. 1 

c  Legislative  Proceedings.  —  No  action  of  slander  will  lie  against  a 
legislator  for  words,  however  false  and  malicious  they  may  be,  if  spoken  in  the 
exercise  of  the  functions  of  his  office.5  But  this  privilege  is  not  extended  to 
words  spoken  unofficially  though  in  the  legislative  hall  and  while  the  legisla- 


ture is  in  session.0 


d  Official  Utterances  of  President  or  Governor.  —  1  he  same  rule 
has  been  said  to  apply  to  the  official  utterances  of  the  chief  executive  of  the 
nation  and  the  governors  of  the  several  states.7 

e  Communication  by  One  State  Officer  to  Another.  —  In  England 
the  rule  has  been  laid  down  that  a  communication  relating  to  affairs  of  state 
made  by  one  officer  of  state  to  another,  in  the  course  of  his  official  duty  is 
absolutely  privileged,  and  cannot  be  made  the  subject  of  an  action  for  libel 
since  it  would  be  injurious  to  the  public  interest  that  an  inquiry  into  such 
communication  should  be  allowed,  because  it  would  tend  to  take  from  an 
officer  of  state  his  freedom  of  action  in  a  matter  concerning  the  public  weal. 

/.  Communication  Between  Military  Officers.  —  So,  in  England  it 
has  been  held  that  a  report  made  concerning  a  subordinate  officer  by  his 
superior  officer,  acting  in  the  course  of  his  military  duty,  to  the  proper  military 
authorities,  is  absolutely  privileged.9 

1  Rector  v.  Smith,  n  Iowa  302.  McCabe,  100  Mo  418:  Crecelius  v.  Bierman, 

2  Effect  of  Belief  in  Relevancy  of  Communica-  59  Mo.  App.  513;  Johnson  v.  Brown,  13  \A  .  Va 
tion  -  Smith  v.  Howard,  28  Iowa  51;  White  142.  See  also  Suydam  v.  Moffatt  1  Sandf. 
v  Carroll  42  N.  Y.  i6r,  I  Am.  Rep.  503;  (N.  Y.)  463.  Compare  Union  Mm  L.  Ins.  Co. 
Marsh Ellsworth  50  N.  Y.  309;  Cooper  v.  v.  Thomas,  (C.  C.  A.)  83  Fed.  Rep.  803;  Lamb- 
PhYpps  '24  O  egon  357;  Shadden  McElwee,  erson  v.  Long,  66  Mo.  App.  256;  Torrey  y 
86  Tenn  154  6  Am  St.  Rep.  821;  Calkins  v.  Field,  10  Vt  353;  Mower  v.  Watson,  it  V  t. 
Sumner,  ,3  Wis.  I93,  80  Am.  Dec.  738.  536.  34  Am.  Dec.  704;  Clemrnons  v.  Danforth, 

A  Question  for  Jury.  —  The  question  whether  67  Vt.  617,  48  Am.  St.  Kep  830 

the  defendant  bona  fide  believed  in  the  rele-  5.  Words  Spoken  by  Legislator  m  Discharge  of 

vancy  of  his  statement  is  one  of  fact  for  the  Official  Duty.  -  Dillon  v.  Balfour  20  L.  R.  Ir. 

Jury  y  Crecilius  v.  Bierman,  59  Mo.  App.  513;  600;  Coffin* .Coffin.  4  Mass.  1,  3  Ann.  Dec.  89 

Hvde  v  McCabe,  ico  Mo.  412;  White  v.  Car-  See  also  McGaw  v.  Hamilton,  184  Ba.  bt.  10b. 

roll  xi  N  Y.  161,  1  Am.  Rep.  503;  Shadden  v.  Dunham  v.  Powers,  42  Vt.  1. 

McElwee  86  Tenn.  146,  6  Am.  St.  Rep.  82..  6.  Coffin  v.  Coffin,  4  Mass.  1    3  Am  Dec. 

Burden  of  Proof.  -To  overcome  the  privilege  189.    See  also  McGaw  v.  Hamilton,  1S4  la. 

accorded  to  a  witness,  it  has  been  held  that  St.  113. 

the  plaintiff  must  show  affirmatively  that  the  7.  Official  Utterances  of  President  or  Governor. 

statements  were  not  pertinent  to  the  inquiry,  —See  Cooley  on  Torts  211;   Kirkpatnck  v. 

and  "  hat    they  were    not   made   bona  fide.  Eagle  Lodge  No.  32,  26  Kan.  384.  40  Am.  Rep. 

Cooper  v.  Phipps,  24  Oregon  357;  Calkins  v.  316. 

Sumner  13  Wis  103     Compare  Lamberson  v.  8.  Communication  from  One   State   Officer  to 

Tone    66  Mo   App.  256;  Clemrnons  v.  Dan-  Another.  —  Chatterton  v.  Secretary  of  State,  64 

forth '  67  Vt.  624,  48  Am.  St.  Rep.  836;  Torrey  L.  f.  O.  B.  676,  (1895)  2  Q  B  189.  M  Reports 

v  Field  10  Vt.  353;  Mower  v.  Watson,  n  Vt.  504,  72  L.  T.  N.  S.  858,  59  J.  P.  596. 

636  34  Am  Dec  704  9.  Communications  Between  Military  Officers. — 

3  Lawson  v.  Hicks,  38  Ala.  279,  81  Am.  Dawkins  v.  Paulet.  L.  R    5  Q  B.  94.  torn- 

Dec  40-  Hyde  v.  McCabe,  100  Mo.  41S;  John-  pare  Dickson  v.  Wilton,  1  F.  &  t.  419. 

son "\    Brown.  13  W.  Va.  142.  In  Maurice  v.  Worden,  54  Md  233.  39  Am 

4.  McLaughlin  v.  Cowley,  127  Mass.  316;  Rep.  384,  such  communication  was  held  to  oe 

Wright  v.  Lothrop,  149  Mass.  389;  Hyde  v.  one  of  qualified  privilege  only. 
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3.  Qualified  Privilege  —  a.  In  General.  —  The  meaning,  in  law,  of  a  com- 
munication of  qualified  privilege  is  a  communication  made  on  such  an  occasion 
as  rebuts  the  prima  facie  inference  of  malice  arising  from  the  publication  of 
matter  prejudicial  to  the  character  of  the  plaintiff,  and  throws  upon  the  plain- 
tiff the  onus  of  proving  actual  malice  or  malice  in  fact.1  The  generally 
accepted  rule  is  that  a  communication  made  bona  fide  upon  any  subject-matter 
in  which  the  party  communicating  has  an  interest,  or  in  reference  to  which  he 
has  a  duty,  is  privileged,  if  made  to  a  person  having  a  corresponding  interest 
or  duty,  although  it  contains  defamatory  matter  which  without  this  privilege 
would  be  actionable,3  and  this,  though  the  duty  is  not  a  legal  one,  but  only 


1.  Communication  of  Q,ualifie:l  Privilege  Defined 

—  England.  —  Wright  t.  Woodgate,  2  C.  M.  & 
R.  573;  Morgan  v.  Lingen,  8  L.  T.  N.  S.  8oo; 
Hart  v.  Gumpich,  L.  R.  4  P.  C.  439,  42  L.  J. 
P.  C.  25,  21  W.  R.  365,  0  Moo.  P.  C.  241; 
Jenoure  v.  Delmege,  50  L.  J.  P.  C.  n,  (1891) 

A.  C.  73,  63  L.  T.  N.  S.  814,  39  W.  R.  388,  55 
J.  P.  500;  Stuart  v.  Bell,  (1891)  2  Q.  B.  345; 
Nevill  v.  Fine  Art,  etc.,  Ins.  Co.,  66  L.  J.  Q. 

B.  195,  (1S97)  A.  C.  68,  75  L.  T.  N.  S.  606,  61  J. 
P.  500;  Caulfield  v.  Whitworth,  16  W.  R.  936, 
18  L.  T.  N.  S  527;  Harrison  v.  Fraser,  29  W. 
R.  652. 

United  States.  —  White  v.  Nicholls,  3  How. 
(U.  S.)  287. 

Florida.  —  Coogler  v.  Rhodes,  38  Fla.  240, 
56  Am.  St.  Rep.  170. 

Illinois.  —  McDavitt  v.  Boyer,  169  III.  475; 
Wharton  v.  Wright,  30  111.  App.  343;  Rausch 
v.  Anderson,  75  III.  App.  526. 

Indiana.  —  Henry  v.  Moberly,  23  Ind.  App. 
305. 

Kentucky.  —  Harper  v.  Harper,  10  Bush 
(Ky.)  447;  Nicholson  v.  Rust,  (Ky.  1899)  52  S. 
W.  Rep.  933. 

Maryland. — Garrett  v.  Dickerson,  19  Md. 
418. 

Michigan.  —  Livingston  v.  Bradford,  115 
Mich.  140. 

Minnesota.  —  Marks  v.  Baker,  28  Minn.  162; 
Hebner  v.  Great  Northern  R.  Co.,  78  Minn. 
289. 

New  Jersey.  —  Fahr  v.  Hayes,  50  N.  J  L. 
275. 

New  York.  —  Hamilton  v.  Eno,  81  N.  Y. 
116;  Coloney  v.  Farrow,  5  N.  Y.  App.  Div. 
607;  Buddington  v.  Davis,  (Supm.  Ct.  Spec. 
T.)  6  How.  Pr.  (N.  Y.)  401 ;  Youmans  v.  Paine, 
86  Hun  (N.  V.)  479;  Haft  v.  New  Castle  First 
Nat.  Bank,  19  ST.  Y.  App.  Dir.  423;  Ullrich  v. 
New  York  Press  Co.,  (Supm.  Ct.  Tr.  T.)  23 
Misc.  (N  Y.)  168. 

North  Carolina.  —  Ramsey  v.  Cheek,  109  N. 
Car.  270,  overruling  Wakefield  v.  Smilhwick, 
4  Jones  L.  (49  N.  Car.)  327;  Bradsher  v. 
Cheek,  109  N.  Car.  278. 

Texas.  —  C  ran  fill  v.  Hiyden,  22  Tex.  Civ. 
App.  656;  Missouri  Pac.  R.  Co.  v.  Richmond, 
73  Tex.  568,  15  Am.  St.  Rep.  794;  Gulf,  etc., 
R.  Co.  v.  Floore,  (Tex.  Civ.  App.  1897)  42  S. 
W.  Rep.  607. 

Wisconsin.  —  Brown  v.  Vannaman,  85  Wis. 
451,  39  Am.  St.  Rep.  860. 

Canada.  —  Todd  v.  Dun,  15  Ont.  App.  85; 
Robitaille  v.  Porteous,  11  Quebec  Super.  Ct. 
181;  Hamel  v.  Amyot,  14  Quebec  56;  Cloutier 
v.  Blackburn,  5  Montreal  Leg.  N.420;  Poitevin 
v.  Morgan,  10  L.  C.  Jur.  93,  1  L.  C.  L.  J.  120. 


In  Maine  the  rule  is  laid  down  that  proof  of 
a  privileged  occasion  rebuts  the  inference  of 
malice,  which  the  law  would  otherwise  draw 
from  unauthorized  communications,  and  af- 
fords a  qualified  defense  depending  upon  the 
absence  of  actual  malice,  but  to  justify  the 
publication  of  slanderous  or  libelous  words  on 
the  plea  of  privileged  communication  it  de- 
volves upon  the  defendant  to  show  that  the 
words  were  published  without  actual  malice, 
in  an  honest  belief  of  their  truth  and  with 
such  belief  based  upon  reasonable  or  proba- 
ble cause.  McNally  v.  Burleigh,  91  Me.  22; 
Toothaker  v.  Conant,  91  Me.  438;  Bearce  v. 
Bass,  88  Me.  543,  51  Am.  St.  Rep.  446. 

Counter  Presumption  of  Innocence.  —  In  Penn- 
sylvania the  doctrine  has  been  laid  down  that 
where  an  alleged  libel  or  slander  charges  an 
indictable  offense,  the  presumption  of  inno- 
cence ought  to,  and  must,  stand  as  prima  facie 
evidence  of  falsity  and  want  of  probable  cause, 
and  therefore  of  malice,  even  in  case  of  a  claim 
of  qualified  privilege.  Conroy  v.  Pittsburgh 
Times,  139  Pa.  St.  334.  23  Am.  St.  Rep.  188. 
See  also  Chapman  v.  Calder,  14  Pa.  St.  365; 
Neeb  v.  Hope,  in  Pa.  St.  145;  Briggs  v.  Garre, 
in  Pa.  St.  404,  56  Am.  Rep.  274;  Jackson  v. 
Pittsburgh  Times,  152  Pa.  St.  406,  34  Am.  St. 
Rep.  659. 

Statutory  Action  for  Insults.  —  In  Chaffin  v. 
Lynch,  84  Va.  884,  it  was  held  that  a  com- 
munication which  would  be  privileged  at 
common  law  is,  if  made  under  similar  circum- 
stances, privileged  in  an  action  under  the 
Virginia  statute  for  insults  (Code  1873,  c.  145, 
§  2;  Code  1887,  §  2897)  providing  that  "  all 
words  which  from  their  usual  construction  and 
common  acceptation  are  construed  as  insults, 
and  tend  to  violence  and  breach  of  the  peace, 
shall  be  actionable." 

2.  Statement  of  General  Rule  as  to  Qualified 
Privilege  —  England.  —  Dunman  v.  Bigg,  1 
Campb.  269,  note;  M'Dougall  v.  Claridge,  1 
Campb.  267;  Jones  v.  Thomas,  34  W.  R.  104; 
Somerville  v.  Hawkins,  to  C.  B.  583,  70  E.  C. 
L.  583;  Harris  v.  Thompson,  13  C.  B.  333,  76 
E.  C.  L.  333;  Amann  v.  Damm,  8  C.  B.  N.  S. 
597,  98  E.  C.  L.  597;  Whiteley  v.  Adams,  15  C. 

B.  N.  S.  392,  109  E.  C.  L.  392;  Force  v. 
Warren,  15  C.  B.  N.  S.  806,  109  E.  C.  L.  806; 
Hancock  v.  Case,  2  F.  &  F.  7";  Shipley  v. 
Todhunter,  7  C.  &  P.  680,  32  E.  C.  L.  685; 
Simmonds Dunne,  I r.  R.  5  C.  L.  358;  Hobbsw. 
Bryers,  L.  R.  2  Ir.  496;  Toogood  v.  Spyring,  I 

C.  M.  &  R.  181;  Harrison  v.  Bush,  5  El.  &  Bl. 
344,  85  E.  C.  L.  344;  Hamon  v.  Falle,  4  App. 
Cas.  247;  Croft  v.  Stevens,  7  H.  &  N.  570; 
Laughton  v.  Sodor,  L.  R.  4  P-  C.  495- 
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a  moral  and  social  duty  of  imperfect  obligation.1  Such  communications  are 
protected  for  the  common  convenience  and  welfare  of  society.  A  correspond- 
in^  interest  or  duty  in  the  person  to  whom  the  communication  is  made  is 
essential,  and  it  is  not  sufficient  that  the  defendant  bona  fide  and  reasonably 
believed' that  that  person  had  such  interest  or  duty.2  So  the  belief  of  the 
defendant  that  there  was  a  duty  on  his  part  to  make  the  communication  is 
irrelevant  to  the  question  whether  the  occasion  is  privileged.3 

Privilege  Arising  from  Common  Business  Interest.  —  The  rule  of  the  text  IS  frequently 
applied  in  the  case  of  publications  relating  to  a  specified  business,  made  by 
one  having  an  interest  therein  to  another  having  a  corresponding  interest.4 


Illinois.  —  Ritchie  v.  Arnold,  79  HI.  APF-  4«°. 
Louisiana.  —  Lynch  v.  Febigcr,  39  La.  Ann. 
336. 

Massachusetts.  —  Brow  v.  Hathaway,  13 
Allen  (Mass.)  239;  Smith  v.  Biggins,  16  Gray 
(Mass.)  251;  Dale  v.  Harris,  109  Mass.  193. 

Michigan.  —  Livingston  v.  Bradford,  115 
Mich.  14.2. 

Minnesota.  —  Marks  v.  Baker,  28  Minn.  162. 

Missouri.  —  Finley  v.  Steele,  (Mo.  1900)  60 
S.  W.  Rep.  108. 

New  Jersey.  —  King  v.  Patterson,  49  N.  J. 
L.  417,  60  Am.  Rep.  622;  Rothholz  v.  Dunkle, 
53  N.  J.  L.  438,  26  Am.  St.  Rep.  432. 

New  York.  —  Clapp  v.  Devlin,  35  N.  Y. 
Super.  Ct.  170:  Ormsby  v.  Douglass,  37  N.  Y. 
477;  Lewis  v.  Chapman,  16  N.  Y.  369;  Sun- 
derl'in  :•.  Bradstreet,  46  N.  Y.  191,  7  Am.  Rep. 
322;  Hill  v.  Durham  House  Drainage  Co.,  79 
Hun  (N.  Y.)  335- 

Texas.  —  Campbell  v.  Bostick,  (Tex.  Civ. 
App.  1893)  22  S.  W.  Rep.  828;  Schulze  v. 
Jalonick,  18  Tex.  Civ.  App.  297. 

Virginia.  —  Reusch  1:  Roanoke  Cold  Storage 
Co  ,  91  Va.  534.  See  also  Strode  v.  Clement, 
go  Va.  553. 

West  Virginia.  —  Ward  v.  Ward,  (W.  Va. 
1900)  35  S.  E.  Rep.  873. 

Wisconsin.  —  Bradley  v.  Cramer,  66  Wis.  297. 

Canada.  —  Blagden  v.  Bennett,  9  Ont.  593; 
Howarth  v.  Kilgour,  19  Onl.  640;  Bourgard 
v.  Barthelmes,  24  Ont.  App.  431;  Miller  v. 
Green,  37  Can.  L.  J.  40;  Poi  levin  v.  Morgan, 
10  L.  C.  Jur.  93;  Macfarlane  v.  Joyce,  32  L. 
C.  Jur.  25;  Shepherd  v.  White,  2  Ru.ss.  &  C.  31. 

Communications  by  Agents  Within  the  Rule.  — 
Toogood  v.  Spvring,  1  C.  M.  &  R.  181;  Baker 
v.  Carrick,  (1894)  1  Q.  B.  838;  Boxsius  v. 
Freres,  (1894)  1  Q.  B.  842;  Caldwell  v.  Story, 
(Ky.  1899)  52  S.  W.  Rep.  850;  Green  v.  Meyer, 
(Supm.  Ct.  Tr.  T  )  44  N.  Y.  Supp.  81;  Mc- 
Carthy v.  Lambiey,  20  N.  Y.  App.  Div.  264. 

Communications  Made  to  Agent  or  Officer  Within 
the  Rule.  —  Scullin  v.  Harper,  (C.  C.  A.)  78 
Fed.  Rep.  463;  McKnight  v.  Hasbtouck,  17  R. 
I.  70.  See  Hopwood  v.  Thorn,  8  C.  B.  293,  65 
E.  C.  L.  293;  Billings  v.  Fairbanks,  139  Mass. 
66;  Howland  v.  George  F.  Blake  Mfg.  Co., 
156  Mass.  543. 

1.  Davies  v.  Snead,  L.  R.  5  Q.  B.  611 ;  Stuart 
v.  Bell,  (1891)  2  Q.  B.  341. 

2.  Corresponding  Interest  or  Duty  Essential.  — 
Hebditch  v.  Macllwaine,  (1894)  2  Q.  B.  54,  (ex- 
plaining  Waring  r.  M'Caldin,  Ir.  R.  7  C.  L.  282; 
Harrison  v.  Bush,  5  El.  &  Bl.  344,  85  E.  C.  L. 
344;  Fairman  v.  Ives,  5  B.  &  Aid  642,  7  E.  C. 
L.  220;  Scarl  v.  Dixon,  4  F.  &  F.  250;  Pearson 
v.  Lamaitre,  5  M.  &  G.  700,  44  E.  C.  L.  366, 
and  disapproving  Tompson  v.  Dashwood,  n  Q. 
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B.  D.  43);  Bailey  v.  Holland,  7  App.  Cas.  (D. 

C.  )  184;  Hosmer  :•.  Loveland,  19  Barb.  (N.  Y.) 
in;  Bourgard  v.  Barthelmes,  24  Ont.  App. 
431;  Holliday  r.  Ontario  Farmers'  Mut.  Ins. 
Co.,  1  Ont.  App.  483.  See  also  Over  D.  Schif- 
fling,  102  Ind.  193. 

Some  of  the  earlier  cases  seem  to  sanction 
the  doctrine  that  where  a  communication  is 
made  by  a  person  immediately  concerned  in 
the  subject  matter  to  which  it  relates,  for  the 
purpose  of  protecting  his  own  interest,  in  the 
full  belief  that  the  communication  is  true  and 
without  malicious  moiive,  he  is  to  be  excused 
from  responsibility  in  an  action  for  libel  or 
slander  apart  from  any  interest  or  duty  in  the 
party  to  whom  the  communication  was  made. 
Blackham  v.  Pugh,  2  C.  B.  620,  52  E.  C.  L. 
620;  Amann  v.  Damm,  8  C.  B.  N.  S.  597,  98  E. 
C.  L.  597;  Fowler  v.  Homer,  3  Campb.  294. 
See  also  Force  v.  Warren,  15  C.  B.  N.  S.  806, 
109  E.  C.  L.  806;  Taylor  v.  Hawkins,  16  Q.  B. 
307,  71  E.  C.  L.  307;  Delany  v.  Jcnes,  4  Esp. 
191;  Brow  v.  Hathaway,  13  Allen  (Mass.)  239. 

3.  Stuart  v.  Bell,  (1891)  2  Q.  B.  341.  Com- 
pare Whiteley  v.  Adams,  15  C.  B.  N.  S.  418, 
109  E.  C.  L.  418. 

4.  Privilege  Arising  from  Common  Business  In- 
terest. —  Harris  v.  Thompson,  13  C.  B.  333,  ~b 
E.  C.  L.  333;  Montgomery  v.  Knox,  23  Fla. 
595;  Livingston  v.  Bradford,  115  Mich.  140; 
Gulf,  etc.,  R.  Co.  v.  Floore,  (Tex.  Civ.  App. 
1897)  42  S,  W.  Rep.  611.  See  also  Sevvall  v. 
Cailin,  3  Wend.  (N.  Y.)  291. 

A  Letter  Written  by  a  Defendant  to  a  Late  Part- 
ner T.,  containing  a  charge  against  the  plain- 
tiff with  reference  to  his  conduct  while  master 
of  a  ship,  of  which  ihe  defendant  and  T.  had 
been  joint  owners,  has  been  held  to  be  a  priv- 
ileged communication.  Wilson  v.  Robinson, 
7  g.  B.  68,  53  E.  C.  L.  68,  9  Jur.  726. 

Communications  Made  by  a  Stockholder  at  a 
meeting  of  the  stockholders  of  a  railroad,  in 
reference  to  the  character  of  one  of  the  rail- 
road officials,  are  privileged.  Broughton  v. 
McGrew,  39  Fed.  Rep.  672. 

In  Scullin  v.  Harper,  (C.  C.  A.)  78  Fed.  Rep. 
463,  it  was  held  that  a  shareholder  in  a  com- 
pany is  privileged  to  make  statements  to  ihe 
managing  agent  of  the  company  concerning 
an  employee  cf  the  company.  To  the  same 
effect  see  Haney  v.  Trost,  34  La.  Ann.  1 146,  44 
Am.  Rep.  461. 

But  in  Brooks  v.  Blanshard,  1  Cromp.  &  M. 
779,  it  was  held  that  a  letter  from  one  share- 
holder in  a  railroad  company  to  another,  was 
not  privileged  where  it  contained  defamatory 
matter  about  a  person  who  had  been  a  candi- 
date for  a  position  in  the  company  which  he 
failed  to  get,  when  the  letter  was  written  after 
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Privilege  Arising  from  Confidential  Relation  of  the  Parties.  —  So  where  the  relation 
between  the  parties  by  and  to  whom  the  communication  is  made  is  such  as  to 
render  it  reasonable  and  proper  that  the  information  should  be  given  it  will 
be  regarded  as  privileged.  To  entitle  communications  to  be  regarded  as 
privileged  on  this  ground,  the  relation  of  the  parties  should  be  such  as  to  afford 
reasonable  ground  for  supposing  an  innocent  motive  in  giving  the  informa- 
tion and  to  deprive  the  act  of  the  appearance  of  an  officious  intermeddling 
with  the  affairs  of  others.1  When  once  a  confidential  relation  is  established 
between  two  persons  with  regard  to  an  inquiry  of  a  private  nature,  whatever 
takes  place  between  them  relevant  to  the  same  subject,  though  at  a  time  and 
a  place  different  from  those  at  which  the  confidential  relation  began,  may  be 
entitled  to  protection,  as  well  as  what  passed  at  the  original  interview;  and  it 
is  a  question  for  the  jury  whether  any  further  conversation  on  the  same  sub- 
ject though  apparently  casual  and  voluntary,  did  not  take  place  under  the 
influence  of  the  confidential  relation  already  established  between  them,  and 
was  not  therefore  entitled  to  the  same  protection.2 

Burden  of  Proof.  —  The  burden  is  upon  the  defendant  to  show  that  the  publi- 
cation is  within  the  class  of  communications  having  a  qualified  privilege, 

b.  Various  Communications  Considered  —  (i)  Answers  to  Inquiries  — 
(a)  In  General.  —  A  communication  made  confidentially  and  in  good  faith  in 
answer  to  inquiries  from  one  having  an  interest  in  the  information  sought 
is  prima  facie  privileged.4  This  rule  has  been  applied  to  responses  to 
inquiries  as  to  the  character  and  respectability  of  persons  with  whom  the  per- 
sons making  inquiry  propose  to  have  business  dealings.5  So  of  communica- 
tions respecting  the  character  of  a  servant  made  in  response  to  inquiries  by  a 
prospective  employer.6  But  defamatory  words  do  not  become  privileged 
merely  because  uttered  in  the  strictest  confidence  by  one  friend  to  another 
and  upon  the  most  urgent  solicitation  of  the  latter.7    And  it  has  been  held 


one  election  was  overand  before  another  was  in 
contemplation. 

A  Company  or  Corporation  having  a  great  num- 
ber of  shareholders,  all  interested  in  knowing 
how  their  officers  conduct  themselves,  is  priv- 
ileged in  making  a  communication  in  a  printed 
ieport  relating  to  the  conduct  of  its  officers, 
to  all  the  shareholders,  whether  present  or  ab- 
sent, if  the  communication  be  made  without 
malice  and  bona  fide.  Lawless  v.  Anglo-Egyp- 
tian Cotton,  etc.,  Co.,  L    R.  4  Q-  B.  262. 

But  this  privilege,  it  has  been  held,  does  not 
extend  to  the  preservation  of  the  report  and 
evidence  in  the  permanent  form  of  a  book  for 
disiribution  among  Ihe  persons  belonging  to 
the  corporation,  or  the  members  of  the  com- 
munity. Philadelphia,  etc.,  R.  Co.  v.  Quigley, 
21  How.  (U.  S.)  202. 

1.  Privilege  Arising  from  Confidential  Relations 
of  the  Parties.  —  Lewis  v.  Chapman,  16  N.  Y. 
375;  Sunderlin  v.  Bradstreet,  46  N.  Y.  191,  7 
Am.  Rep.  322;  Byam  v.  Collins,  111N.  Y.  150; 
Norfolk,  etc.,  Steamboat  Co.  v.  Davis,  12  App. 
Cas.  (D.  C.)  306. 

A  communication  which  is  a  slander  is  not 
privileged  from  the  fact  that  the  speaker  said 
at  the  time  that  he  spoke  in  confidence,  where 
there  was  no  interest  or  duty  to  speak.  Picton 
v.  Jackman.  4  C.  &  P.  257,  19  E-  c-  L-  372. 
See  also  Lemay  v.  Chamberlain,  10  Ont.  638. 

2.  Beatson  v.  Skene,  5  H.  &  N.  838,  6  Jur. 
N.  S.  780,  29  L.  J.  Exch.  430,  2  L.  T.  N.  S.  378. 

3.  Burden  of  Proof  as  to  Qualified  Privilege.  — 
Dixson  v.  Allen,  69  Cal.  527;  Elam  v.  Badger, 
23  111.  498;  Nord  v.  Gray  (Minn.  1900)82  N. 
W.  Rep.  1082;  Day  v.  Backus,  31  Mich.  241; 
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King  v.  Patterson,  49  N.  T.  L.  417.  60  Am. 
Rep.  622;  Fahr  v.  Hayes,  50  N.  J.  L.  275; 
Ritchie  v.  Widdemer,  59  N.  J.  L.  290;  Benton 

v.  Stale,  59  N-  J-  L-  55 1- 
4  Answers  to  Inquiries  by  Persons  Interested. 

—  Storey  v.  Challands,  8  C.  &  P.  234,  34  E.  C. 
L.  367;  Wallers  Loch,  7  Q.  B.  D.  619;  Ritchie 
v.  Arnold,  79  111.  App.  406;  Atwill  v.  Mackin- 
tosh, 120  Mass.  177;  Howland  v.  George  F. 
Blake  Mfg.  Co.,  156  Mass.  543;  Van  Horn 
v  Van  Horn,  56  N.  J.  L.  318;  Rude  v.  Na^s, 
79  Wis.  321,  24  Am.  St.  Rep.  717;  Poilevin  v. 
Morgan,  10  L.  C.  Jur.  93-  See  also  Ritchie  v. 
Widdemer,  59  N.  J.  L.  290. 

6.  Storey  v.  Challands,  8  C.  &  P.  234,  34  E. 

C.  L.  367.  .  .    ,  • 

A  Landlord  has  such  an  interest  in  knowing 
the  character  and  reputation  of  his  tenants, 
that  words  spoken  to  him  by  a  third  person,  in 
answer  to  inquiries  made  respecting  the  char- 
acter of  a  tenant,  are,  in  their  nature, _  priv- 
ileged; and  if  the  words  are  spoken  without 
malice,  such  third  person  is  fully  protected. 
Liddle  v.  Hodges,  2  Bosw.  (N.  Y.)  537.  See 
also  Cockayne  v.  Hodgkisson,  5  C.  &  P.  543. 
24  E.  C.  L.  448.  ,     ,    „  ... 

When  One  Person  Applies  to  Another  for  Credit, 
and  the  latter  seeks  information  from  a  third 
as  to  the  propriety  of  giving  credit  to  the  ap- 
plicant, a  privileged  occasion  arises  for  com- 
munications bearing  upon  that  subject.  Fahr 
v.  Hayes,  50  N.  J.  L.  275. 

6.  See  infra,  (4)  Giving  Character  to  Servant. 

7.  Communication  in  Response  to  Inquiry  of 
Friend  Not  Privileged.  —  Byam  v.  Collins,  in 
N.  Y.  143- 
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that  the  rule  is  not  to  be  invoked  where  it  appears  that  the  inquiry  was  induced 
by  prior  defamatory  statements  made  by  the  defendant,  or  that  the  response 
to  the  inquiry  was  merely  a  repetition  of  a  prior  voluntary  communication.1 

(b)  Inquiry  by  Person  Interested  in  Plaintiffs  Behalf.  —  The  rule  making  privileged 
communications  in  response  to  inquiries  by  interested  persons  applies  to 
answers  made  to  inquiries  by  a  person  interested  in  the  plaintiff's  behalf,  as, 
for  instance,  a  parent  2  or  brother.-'1  But  a  person  will  not  be  justified  in  mak- 
ing a  communication  merely  because  it  is  in  response  to  the  inquiry  of  a 
stranger,  or  even  of  a  friend  or  acquaintance  of  the  plaintiff.4 

(c)  Inquiry  by  Plaintiff  in  Presence  of  Third  Person.  —  Answers  to  questions  put  by 
the  plaintiff  himself  will,  in  general,  be  privileged  though  made  in  the  presence 
of  third  persons.5  A  distinction,  however,  has  been  made  between  a  case 
where  reports  have  originated  elsewhere  than  with  the  defendant,  and  the 
latter  is  called  for  information,  and  gives  it  in  the  presence  of  third  persons,6 
and  the  case  where  he  repeats,  in  the  presence  of  third  persons,  communica- 
tions which  he  has  previously  made  to  a  stranger,  it  being  held  in  the  latter 
case  that  the  repetition,  though  elicited  by  the  plaintiff's  inquiry,  is  not 
privileged.7 

(d)  Inquiry  by  Plaintiff s  Agent.  —  In  the  same  way  a  communication  made  in 
response  to  an  inquiry  by  an  agent  or  representative,  authorized  by  the  plain- 
tiff to  make  the  inquiry,  may  be  privileged.*  So  of  a  communication  which 
arises  out  of  an  invitation  by  the  plaintiff's  agent  duly  authorized  to  enter 
into  a  discussion  of  certain  charges  which  had  been  brought  against  the  plain- 
tiff by  a  third  person,  whose  representative  the  defendant  was  in  the  discus- 
sion.9 Especially  is  the  rule  true  if  the  publication  is  procured  by  the 
plaintiff's  agent  with  a  view  to  making  it  the  foundation  of  an  action.10 

(2)  Voluntary  Communications.  —  It  is  not  necessary,  however,  that  a  com- 
munication, to  be  privileged,  should  be  given  in  answer  to  an  inquiry.  The 
rule  has  been  broadly  stated  that  where  a  person  is  so  situated  that  it  becomes 
right  in  the  interest  of  society  that  he  should  tell  to  a  third  person  certain 
facts,  information  given  bona  fide  and  without  malice  is  privileged.11  But 
where  the  privilege  rests  simply  upon  the  moral  or  social  duty  to  make  the 

1.  Inquiry  Induced  by  Prior  Statement  of  De-  7.  Repetition  in  Response  to  Plaintiffs  Inquiry. 

fendant.  —  Smith  v.  Mathews,  1  M.  &  Rob.  151 ;  —  Griffiths  v.  Lewis,  7  Q.  B.  61,  53  E.  C.  L.  61. 

Belair  v  Chausse,  1'  yuet>3c  Super.  Ct.  512.  See  also  Sanborn  v.  Fickett,  91  Me.  364. 

Compare  Pattison  v.  Jones,  8  B.  &  C.  578,  15  Repetition  of  Statement  Formerly  Made  to  Plain- 

E.  C.  L.  303.  tiff  Alone.  —  In  Shinglemeyer  v.  Wright,  (Mich. 

2.  Answer  to  Inquiry  of  Parent.  —  Long  v.  1900;  82  N.  W.  Rep.  887,  it  was  held  that 
Peters,  47  Iowa  239;  Hix  v.  State,  (Tex.  Ciim.  where  slanderous  words  were  used  to  the 
1892)  20  S.  W.  R^p/550;  Davis  v.  State,  (Tex.  plaintiff  alone,  and  afterwards  at  her  solicita- 
Crim.  1893)  22  S.  W.  Rep.  979;  Gorst  v.  Barr.  lion  these  statements  were  repeated  in  the 
13  Ont.  644;  Johnston  v.  Kidston,  31  Nova  presence  of  a  policeman,  such  repetition  was 
Scotia  283.  See  also  Sharp  v.  Bovvlar,  (Ky.  not  a  publication  for  which  the  law  gives  a 
1898)458.  W.  Rep.  90.  remedy.    To  the  same  effect  see  Heeler  v. 

3.  Answer  to  Inquiry  of  Brother.  —  Taylor  v.  Howard,  11  111.  App.  554.  See  supra,  V.  Pub- 
Hawkins,  16  Q.  B.  308,  71  E.  C.  L.  308.  licalion. 

Response  to   Inquiry  of  Brother-in-law.  —  In  8.  Communication  in  Response  to  Agent's  In- 

Weatherston  v.  Hawkins,  1  T.  R.  110,  a  com-  quiry. —  Wells  v.  Lindop,  13  Ont.  434.  See 

munication  by  a  master  as  to  the  character  of  also  Billings   v.   Fairbanks,    139   Mass.  66; 

his  servant,  made  to  the  servant's  brother-in-  Brockenr.an  v.  Keyser,  1  Phila.  (Pa.)  243,  8 

law  in  response  to  an  inquiry  by  the  latter,  is  Leg.  Int.  (Pa.)  150.    Compare  Thorn  v.  Moser, 

prima  facie  privileged.  1  Den.  (N.  Y.)  488. 

4.  Force  v.  Warren,  15  C.  B.  N.  S.  806,  109  9.  Hopwood  v.  Thorn,  8  C.  B.  293,  65  E.  C. 
E.  C.  L.  806.    See  also  Tavlor  v.  Hawkins,  16  L.  293. 

Q.  B.  307,  71  E.  C.  L.  308.'  10.  Howland  v.  George  F.  Blake  Mfg.  Co., 

5.  Answers  to  Plaintiffs  Inquiry.  —  Palmer  v.  156  Mass.  543.  See  also  Rogers  v.  Clifton,  3 
Hammerston,  1  Cab.  &  El.  36;  Warr  v.  Jolly,  B.  &  P.  587;  King  -•.  Waring,  5  Esp.  15;  Smith 
6  C.  &  P.  497,  25  E.  C.  L.  508;  Billings  v.  v.  Wood,  3  Campb  323;  Weatherston  v.  Hawk- 
Fairbanks,  139  Mass.  66.  See  also  Smith  v.  ins,  r  T.  R  no;  Vallery  v.  State.  42  Neb.  126. 
Mathews,  i  M.  &  Rob.  151.  11.  When  Volunteered  Communication  Privileged. 

6.  Warr  v.  Jolly,  6  C.  &  P.  497,  25  E.  C.  L.  —  Coxhead  v.  Richards.  2  C.  B.  569,  52  E.  C. 
508.  •  L.  569;  Davies  v.  Snead,  L.  R.  5  Q.  B.  608; 
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communication,  there  has  been  much  uncertainty  and  difficulty  in  applying 
the  rule.*  It  may  be  stated  generally,  however,  that  the  law  does  not  permit 
a  mere  volunteer,  occupying  no  confidential  relation  and  having  no  interest  in 
the  matter,  to  publish  defamatory  communications  concerning  another  with 
impunity,  merely  because  he  means  well  in  so  doing,  and  this  though  the 
information  may  be  of  material  interest  to  the  person  communicated  with,3 
unless,  at  least,  he  can  find  a  justification  in  some  pressing  emergency.3 

(3)  Statements  Marie  in  Self -Defense.  —  A  person  whose  character  is 
attacked  has  the  right  to  answer  the  charges  made,  and  if  his  reply  is  not 
unnecessarily  defamatory  of  his  assailant  and  is  honestly  made  in  self-defense, 
it  will  be  privileged.1  And  if  a  person  chooses  to  have  recourse  to  a  public 
newspaper,  and  publishes  statements  reflecting  on  the  conduct  or  character  of 
another,  the  aggrieved  party  is  privileged  in  addressing  his  defense  through 
the  same  channel,  provided  he  does  so  bona  fide  for  the  purpose  of  vindicating 
himself.5  But  communications  made  in  reply,  if  unconnected  with  the  con- 
duct charged  in  the  first  publication  or  unnecessarily  defamatory  of  the  assail- 
ant, are  not  privileged.6 

(4)  Giving  Character  to  Servant  —  Communications  to  Prospective  Employee.  — 
Words  spoken  or  written  by  a  master  in  giving  the  character  of  his  servant 
in  response  to  a  question  from  a  prospective  employee  are  classed  as  communi- 
cations of  qualified  privilege.7    And  it  has  been  held  that  the  fact  that  the 


Waller  v.  Loch,  7  Q.  B.  D.  619;  Stuart  v.  Bell, 
(1891)  2  Q.  B.  347.  See  also  Nix  v.  Caldwell, 
81  Ky.  297,  50  Am.  Rep.  163. 

1.  Whiteley  v.  Adams,  15  C.  B.  N.  S.  418, 
109  E.  C.  L.  478;  Stuart  v.  Bell,  (1891)  2  Q.  B. 
347. 

2.  When  Volunteered  Information  Not  Privi- 
leged. —  Bennett  v.  Deacon,  2  C.  B.  628,  52  E. 
C.  L,  628;  Storey  v.  Challands,  8  C,  &  P.  234, 
34  E.  C.  L.  367;  King  v.  Watts,  8  C.  &  P.  614, 
34  E.  C.  L.  551;  Norfolk,  etc.,  Steamboat  Co. 
v.  Davis,  12  App.  Cas.  (D.  C.)  328;  Samples 
v.  Carnahan,  21  Ind.  App.  55;  The  Count 
Joannes  v.  Bennett,  5  Allen  (Mass.)  170,  81 
Am.  Dec.  738;  Krebs  v.  Oliver,  12  Gray  (Mass.) 
239;  Shurtleff  v.  Parker,  130  Mass.  293,  39 
Am.  Rep.  454;  Byam  v.  Collins,  111  N.  Y.  143. 
See  also  Brown  v.  Vannaman,  85  Wis.  451,  39 
Am.  St.  Rep.  860:  Hooker  v.  Truscolt,  2  Bing. 
N.  Cas.  457,  29  E.  C.  L.  395.  Compare  Noonan 
v.  Orton,  32  Wis.  in;  Fresh  v.  Cutter,  73  Md. 
92,  25  Am.  St.  Rep.  575;  Pattison  v.  Jones,  8 

B.  &  C.  578,  15  E.  C.  L.  303;  Rogers  v.  Clifton, 
3  B.  &  P.  587. 

3.  Coxhead  v.  Richatds,  2  C.  B.  569,  52  E. 

C.  L.  569.  See  also  Samples  v.  Carnahan,  21 
Ind.  App.  55;  Byam  v.  Collins,  in  N.  Y.  143. 

4.  Statements  Made  in  Self-Defense  Privileged. 
—  Jacob  v.  Lawrence,  14  Cox  C.  C.  321 ;  Dwyer 
v.  Esmonde,  L.  R.  2  Ir  243;  Laughton  v. 
Sodor,  L.  R.  4  P.  C.  50;;  O'Donoghue  v.  Hus- 
sey,  Ir.  R.  5  C.  L.  124;  Chiffin  v.  Lynch,  83 
Va,  117. 

In  O'Donoghue  v.  Hussey,  Ir.  R.  5  C.  L. 
124,  it  was  held  that  ii  was  a  reasonable  mode 
of  defense  for  a  person,  whose  character  and 
conduct  had  been  assailed  in  a  public  news- 
paper, to  state  publicly  that  bis  assailant  was 
known  to  be  a  person  in  the  habit  of  making 
misstatements. 

Letter  by  Solicitor.  — So  it  was  held  that  a  let- 
ter wiilten  by  a  duly  authorized  solicitor  in 
vindication  of  his  client's  character,  and  in  re- 
sponse to  charges  made  against  the  latter,  is 
privileged   and  will  not   sustain    an  action 


against  the  solicitor  in  the  absence  of  malice. 
Reg.  v.  Veley,  16  L.  T.  N.  S.  122. 

Charge  Made  Against  Third  Person  in  Self-De- 
fense.—  In  Coward  v.  Wellington,  7  C.  &  P. 
531,  32  E.  C.  L.  616,  it  was  held  that  if  B,  a 
tradesman,  is  dismissed  from  serving  A,  one 
of  his  customers,  A  stating  as  the  reason  of 
it,  that  B  charged  for  goods  never  delivered, 
and  B,  after  this,  writes  a  letter  to  A,  vindi- 
cating himself,  and  imputing  the  dishonesty 
to  a  servant  of  A,  this  is  a  privileged  com- 
munication, if  it  is  made  bona  fide  and  without 
malice.  To  the  same  effect  see  York  v.  Pease, 
2  Gray  (Mass.)  282. 

5.  Laughton  v.  Sodor,  L.  R.  4  P.  C.  495; 
Dwyer  v.  Esmonde,  L.  R.  2  Ir.  243. 

6.  Unresponsive  Communication  Not  Protected. 
—  Huntley  v.  Ward,  6  C.  B.  N.  S.  514,  95  E. 
C.  L.  514;  Senior  v.  Medland,  4  Jur.  N.  S  1039; 
Brewer  v.  Chase,  121  Mich.  526;  Smurthvvaite 
v.  News  Pub.  Co.,  (Mich.  1900)  83  N.  W.  Rep. 
116;  Benner  v.  Edmonds,  30  Ont.  676.  Com- 
pare Goldberg  v.  Dobberion,  46  La.  Ann.  1303. 

Gratuitous  Article  After  Close  of  Controversy.  — 
In  Cassidy  v.  Brooklyn  Daily  Eagle,  (Supm. 
Ct.  Gen.  T.)  18  N.  Y.  Supp.  930,  it  was  held 
that  the  defense  of  privilege  would  not  be  ex- 
tended to  a  gratuitous  article  published  by  one 
of  the  parties  to  a  controversy  some  time  after 
the  controversy  had  been  closed. 

7.  Giving  Character  to  Servant  in  Response  to 
Inquiry.  —  Weatherston  v.  Hawkins,  1  T.  R. 
no;  Child  v.  Affleck,  9  B.  &  C.  403,  17  E.  C. 
L  405.  See  also  Rogers  v.  Clifton,  3  B.  &  P. 
587- 

In  Child  v.  Affleck,  9  B.  &  C.  403,  17  E.  C. 
L.  405,  this  doctrine  was  applied  though  the 
communication  referred  to  misconduct  on  (he 
part  of  the  servant  after  leaving  the  defend- 
ant's service,  as  well  as  misconduct  during  the 
service. 

Malicious  Communication.  — The  communica- 
tion is  actionable,  however,  where  the  circum- 
stances show  malice.  Rogers  v.  Clifton,  3  B. 
&  P.  587;  Kelly  v.  Partington,  4  B.  &  Ad,  700, 
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communication  was  made  voluntarily  and  not  in  response  to  any  inquiry  what- 
ever does  not  necessarily  exclude  the  privilege,  though  this  fact  may  have  a 
tendency  to  show  malice.'  If  a  master  in  ignorance  gives  a  character  by  which 
a  servant  obtains  employment,  and  afterwards  makes  a  discovery  indicating 
that  his  communication  was  misleading,  it  has  been  held  that  a  disclosure  of 
such  discovery  will  be  privileged.2 

Statements  to  Person  Recommending  Servant.  —  And  it  has  been  held  that  state- 
ments made  by  an  employer  to  a  person  through  whose  recommendation  a 
servant  was  taken  into  his  service,  to  the  effect  that  the  servant's  conduct  had 
not  justified  the  character  given  to  him,  and  that  further  recommendation 
should  not  be  given  him,  are  privileged  communications.3 

(5)  Blacklisting  Servants.  —  The  rule  has  been  laid  down  in  several  cases 
that  the  publication,  by  an  employer  to  his  officers  or  agents  charged  with  the 
duty  of  employing  servants,  of  notices  in  which  the  name  of  a  discharged  serv- 
ant and  the  cause  of  his  discharge  appear,  is  prima  facie  privileged,  since  in 
this  way  the  re-employment  of  unsuitable  servants  may  be  prevented.  And 
in  a  recent  English  case  the  same  rule  has  been  applied  to  a  publication  by  an 
employer  to  his  employees  generally,  on  the  principle  that  a  privileged  occasion 
arises  where  a  communication  is  made  by  a  person  having  an  interest  in  mak- 
ing it  to  another  having  a  corresponding  interest.5  But  the  posting  of  such 
notices  in  places  open  to  the  general  public  will  deprive  them  of  their  privileged 
clicit"3.ctcr  ^* 

(6)  Blacklisting  Debtors.  —  A  written  communication  which  in  fact  black- 
lists a  person  as  being  a  delinquent  debtor  of  the  writer,  and  which,  in  pursu- 
ance of  the  regulations  of  a  voluntary  association  of  which  the  writer  is  a 
member,  is  transmitted  to  all  of  the  members,  has  been  held  not  to  be  prima 
facie  privileged,7  at  least  where  it  does  not  appear  from  all  the  facts  that  the 


24  E.  C.  L.  144;  Fountain  v.  Boodle,  3  Q.  B.  5. 
43  E.  C.  L.  605. 

But  in  Child  v.  Affleck,  9  B.  &  C.  403.  17  E. 
C.  L.  405,  it  was  held  that  the  fact  that  the  de- 
fendant made  oral  statements  to  persons  who 
had  recommended  the  servant  to  the  defend- 
ant, similar  to  those  contained  in  the  letter  on 
which  the  action  was  brought,  did  not  show 
malice. 

1.  Volunteered  Information  as  to  Character  of 
Servant.  —  Fresh  v.  Cutter,  73  Md.  87,  25  Am. 
St.  Rep.  575.  See  also  Rogers  v.  Clifton,  3  B.  & 
P.  587;  Patiison  v.  Jones,  8  B.  &  C.  578,  15  E. 
C.  L.  303. 

2.  Gardner  v.  Slade,  13  Q.  B.  796,  66  E.  C. 
L.  796;  Butterworth  v.  Conrow,  1  Marv.  (Del.) 
361;  Fowles  v.  Bowen,  30  N.  Y.  20. 

3.  Communication  to  Person  Recommending  Serv- 
ant. —  Rogers  v.  Cliflon,  3  B.  &  P.  5S7;  Dixon 
v.  Parsons,  1  F.  &  F.24;  Cleaver  v.  Sarraude, 
cited  in  M'Dougall  v.  Claridge,  1  Campb.  268; 
McDonald  v.  Ryland,  5  Montreal  Leg.  N.  291. 
Compare  Norfolk,  etc.,  Steamboat  Co.  v.  Davis, 
12  App.  Cas.  (D.  C.)3o6;  Fitzgibbons  v.  Wool- 
sey.  13  Quebec  49. 

Where'Excessive  Language  Is  Used.  —  A  being 
dissatisfied  with  B,  his  gardener,  gave  him  a 
notice  to  leave,  and  wrote  a  letter  to  C,  who 
had  recommended  him,  knowing  at  the  time 
that  B  had  applied  to  C  to  recommend  him 
to  another  situation;  and  in  that  letter  stated: 
"  I  had  another  scene  with  B  in  my  garden; 
he  was  extremely  violent,  came  towards  me 
several  times  with  an  open  clasp-knife  in  his 
hand,  and  eyes  starting  from  the  sockets  with 
rage,  a  perfect  raving  madman."    It  was  held 
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that  the  communication  was  not  privileged,  as 
there  were  expressions  in  the  letter  cleaily  in 
excess  of  the  occasion.  Fryer  v.  Kinnersley, 
15  C.  B.  N.  S.  422,  109  E.  C.  L.  422,  10  Jur.  N. 
S.  441,  33  L.  J.  C,  PI.  96,  12  W.  R  155.  9  L-  T- 
N.  S.  415.  See  also  Payne  v.  Rouss,  46  N.  Y. 
App.  Div.  315. 

4.  Blacklisting  Servants.— Bacon  v.  Michigan 
Cent.  R.  Co.,  66  Mich.  166;  Hebner  v.  Great 
Northern  R.  Co.,  78  Minn.  289;  Missouri  Pac. 
R.  Co.  v.  Richmond,  73  Tex.  568,  15  Am.  St. 
Rep.  794;  Missouri  Pac.  R.  Co.  v.  Behee,  2 
Tex.  Civ.  App.  107. 

5.  Hunt  v.  Great  Northern  R.  Co.,  (1891)  2 
Q.  B.  189. 

6.  Tench  v.  Great  Western  R.  Co.,  32  U.  C. 

Q.  B.  452. 

7.  Blacklisting  Debtors.  —  While  v.  Parks,  93 
Ga.  633;  Traynor  v.  Sielarl,  62  Minn.  420; 
Muetzez/.  Tuteur,  77  Wis.  236,  20  Am.  St.  Rep. 
115.  See  also  Nettles  v.  Somervell,  6  Tex. 
Civ.  App.  627.  Compare  Ulery  v.  Chicago  Live 
Stock  Exch.,  54  HI.  App.  241;  Reynolds  v. 
Plumbets'  Material  Protective  Assoc.,  (Supm. 
Ct.  Tr.  T.)  30  Misc.  (N.  Y.)  709;  Mclntyre  v. 
Weinert,  195  Pa.  St.  52. 

Private  Agreement  Between  Two  Persons.  — 
A  written  communication  which,  in  effect, 
blacklisted  the  person  therein  referred  to.  as 
a  delinquent  debtor  of  the  writer,  when  he 
in  fact  owed  the  writer  nothing,  was  held 
to  be  not  privileged  on  the  ground  that  the 
same  was  made  to  protect  the  writer's  interest 
in  a  matter  where  it  was  concerned,  merely 
because  the  inducement  prompting  the  writing 
and  sending  of  such  communicat'on  was  an 
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object  of  the  association  and  publication  was,  and  was  understood  to  be, 
merely  to  give  information  to  the  members  for  their  protection  against  bad 
debts  in  their  future  dealings,  and  not  to  serve  the  private  purpose  of  the 
person  making  the  communication.1  Especially  is  this  true  where  the  by-laws 
of  the  association  expressly  require  the  members  to  have  no  dealings  with 
any  person  whose  name  is  on  the  list.3 

(7)  Report  of  Mercantile  Agency.  —  A  communication  made  by  the  pro- 
prietors of  a  mercantile  agency,  in  respect  to  the  character  and  financial  stand- 
ing of  a  trader  or  business  man,  is  privileged  when  made  in  confidence  and  in 
gobod  faith  to  a  subscriber  who  has  an  interest  in  the  information  communi- 
cated.3 But  publications  of  mercantile  agencies  issued  to  their  subscribers 
generally  do  not  come  within  this  privilege.4 

(8)  Proceedings  of  Voluntary  Associations  or  Societies  —  (a)  In  General.  —  Com- 
munications which  would  otherwise  be  actionable  may  be  privileged  when 
made  in  the  course  of  an  investigation  of  the  conduct  or  character  of  one  of 
its  officers  or  members  by  a  quasi-judicial  body,  such  as  a  voluntary  associa- 
tion or  society,  since  a  member,  by  accepting  a  membership  voluntarily,  sub- 
mits himself  to  the  government  and  jurisdiction  of  the  society  or  association, 
so  long  as  it  acts  within  the  scope  of  its  authority.5  But  a  communication 
will  not  be  privileged  merely  because  it  is  made  about  a  member  of  the  society 
by  one  member  to  another." 


expectation  of  similar  favors  from  the  person 
addressed,  under  an  agreement  between  these 
parties  to  give  each  other  confidential  informa- 
tion as  to  their  respective  delinquent  debtors. 
Western  Union  Tel.  Co.  v.  Prilchett,  108  Ala. 
411. 

1.  Weston  v.  Barnicoat,  175  Mass.  454. 

2.  Weston  v.  Barnicoat,  175  Mass.  454. 

3.  Report  of  Mercantile  Agency  to  Interested 
Subscribers  Privileged.  —  Erber  v.  Dun,  12  Fed. 
Rep.  520;  Trussell  v.  Scarlett,  18  Fed.  Rep. 
214;  Locke  v.  Bradstreet  Co..  22  Fed.  Rep.  771 ; 
King  v.  Patterson,  49  N.  J.  L.  417,  60  Am. 
Rep.  622;  Ormsby  v.  Douglass,  37  N.  Y.  477; 
State  v.  Lonsdale,  48  Wis.  348;  Robinson  v. 
Dun,  24  Ont.  App.  287.  Compare  Beardsley 
v.  Tappan,  5  Blatchf.  (U.  S.)  497;  Johnson  v. 
Bradstreet  Co.,  77  Ga.  172,  4  Am.  St.  Rep.  77; 
Cossette  v.  Dun,  18  Can.  Sup.  Ct.  222. 

Local  Agents  of  Mercantile  Agency.  —  On  the 
same  principle,  where  a  subscriber  makes  an 
inquiry  of  a  mercantile  agency  in  regard  to 
the  business  standing  of  a  third  person,  and 
the  agency  applies  to  its  local  agent  for  such 
information,  ihe  communication  made  by  the 
agent  will  be  privileged.  Todd  v.  Dun,  15 
Ont.  App.  85. 

Malice.  —  But  where  it  appears  that  a  person 
who  has  caused  a  false  statement  as  to  a  busi- 
ness man's  standing  to  be  inserted  in  the  re- 
ports of  a  commercial  agency,  was  actuated  by 
malice,  the  statement  is  actionable.  Lowry  v. 
Vedder,  40  Minn.  475. 

4.  Publication  to  Subscribers  Generally.  —  Erber 
v.  Dun,  4  McCrary  (U.  S.)  160;  Dun  v.  Wein- 
traub,  in  Ga.  416;  Pollasky  v.  Minchener,  81 
Mich.  280,  21  Am.  St.  Rep.  516:  Mitchell  v. 
Bradstreet  Co.,  116  Mo.  226,  38  Am.  St.  Rep. 
592;  King  v.  Patterson,  49  N.  J.  L.  417,  60  Am. 
Rep.  622;  Taylor  v.  Church,  8  N.  Y.  452;  Sun- 
derlin  v.  Bradstreet,  46  N.  Y.  188,  7  Am.  Rep. 
322;  Bradstreet  Co.  v.  Gill,  72  Tex.  115,  13 
Am.  St.  Rep.  768;  Todd  v.  Dun,  15  Oni.  App. 
85;  Lemay  v.  Chamberlain,  10  Ont.  638;  Brad- 
street Co.  v.  Carsley,  3  Montreal  Q.  B.  83. 
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5.  Communications  Made  in  Course  of  Proceed- 
ings of  Voluntary  Associations.  —  Maitland  v. 
Bramwell,  2  F.  &  F.  623;  Durette  v.  Cardinal, 
4  Rev.  Leg.  232;  Barrows  v.  Bell,  7  Gray 
(Mass.)  301,  66  Am.  Dec.  479;  Cranfill  v.  Hay- 
den,  22  Tex.  Civ.  App.  656. 

Odd  Fellows  Lodge.  —  This  rule  has  been  ap- 
plied tocharges  made  toalodge  of  Odd  Fellows 
by  one  member  of  the  order  against  another. 
Streety  v.  Wood,  15  Barb.  (N.  Y.)  105. 

So  the  publication  of  an  account  of  (he  ex- 
pulsion of  a  member  of  an  Odd  Fellows'  Lodge 
in  a  pamphlet  entitled  "  The  Grand  Lodge 
Journal,"  for  the  use  of  the  members  of  the 
order  in  accordance  with  ordinary  regulations, 
has  been  held  to  be  privileged.  Kirkpatrick 
v.  Eagle  Lodge  No.  32,  26  Kan.  384,  40  Am. 
Rep.  316. 

But  where,  upon  the  trial  of  a  member  of  a 
Masonic  lodge,  A,  a  stranger  to  the  lodge, 
was  called  upon  to  testify,  and  B,  another 
stranger,  made  an  affidavit  in  reference  to  A's 
evidence  to  the  effect  that  A  could  not  be  be- 
lieved on  oath,  it  was  held  that  the  affidavit 
was  not  privileged.  Nix  v.  Caldwell,  81  Ky. 
293,  50  Am.  Rep.  163. 

Medical  Society.  —  So  it  has  been  held  that  a 
letter  written  to  the  secretary  of  a  medical 
society  in  regard  to  a  recently  elecled  honorary 
member,  by  another  member  in  the  discharge 
of  a  duty  specially  imposed  upon  him  to  in- 
form and  advise  the  society  of  all  matters  and 
things  relating  to  the  medical  profession,  with 
which  in  his  judgment  it  was  advisable  that 
the  society  should  be  made  acquainted,  was 
conditionally  privileged.  McKnight  v.  Has- 
brouck,  17  R.  I.  70. 

6.  Martin  v.  Strong,  5  Ad.  &  El.  535.  31  E. 
C.  L.  391;  Holmes  v.  Johnson,  n  Ired.  L.  (33 
N.  Car.)  55. 

Thus,  in  the  case  first  cited,  it  was  held  that 
words  spoken  by  a  subscriber  to  a  charity,  in 
answer  10  inquiries  made  by  another  sub- 
scriber, respecting  the  conduct  of  a  medical 
man  in  his  attendance  upon  the  objects  of  the 
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Qualified  Privilege. 


00  m  the  Course  of  Church  Discipline.  -  Members  of  a  church  have  authority  to 
dea  with  other  members  for  immoral  and  scandalous  conduct  and  for  that 
purpose  to  hear  complaints,  to  take  evidence  and  to  decide,  and  upon  convic- 
tion to  administer  proper  punishment  by  way  of  rebuke  censure,  suspension, 
or  excommunication.  To  this  jurisdiction  every  member  by  entering  into 
the  church  covenant  submits  and  is  bound  by  his  consent.  1  he  proceedings 
of  the  church  are  ^.judicial,  and  therefore  those  who  complain,  or  give 
testimony,  or  act  and  vote,  or  pronounce  a  result,  orally  or  in  writing  acting 
in  good  faith,  and  within  the  scope  of  authority  conferred  by  the  limited 
jurisdiction,  and  not  falsely  or  colorably,  making  such  proceedings  a  pretense 
or  covering  an  intended  scandal,  arc  protected  by  law.*  So,  where  one  church 
member  is  a  witness  on  the  trial  of  another  before  a  proper  tribunal,  bona  fide 
disclosure  of  all  relevant  facts  is  incumbent  upon  him  as  a  private  moral  duty; 
and  if  those  facts  necessarily  involve  misconduct  or  even  a  crime  on  the  part 
of  a  person  not  a  member  of  the  church,  it  has  been  held  that  the  naming  of 
such  person  as  a  part  of  the  relevant  testimony  of  the  witness  is  within  the 
protection  of  the  privileged  occasion.2  But  a  communication  concerning  a 
church  member  will  not  be  privileged  merely  because  made  by  another  member 

t0  Preferring  Charges  Against  Minister.  -  In  accordance  with  this  principle,  charges 
preferred  against  a  minister  by  the  officers  of  the  church,  according  to  the 
usa-e  and  discipline  of  the  church,  are  privileged  communications.  So,  too, 
a  representation  by  a  church  member  to  a  bishop  or  church  judicatory  having 
power  to  hear,  examine,  and  redress  grievances  in  respect  to  the  character  or 
conduct  of  a  minister  of  the  gospel,  is  prima  facie  privileged." 

Publication  in  Denominational  Newspaper.  -  Where  the  conduct  of  a  minister  has 
been  inquired  into  in  the  regular  course  of  church  discipline  the  protection 
of  the  privilege  is  not  forfeited  by  the  mere  fact  that  the  result  of  the  investi- 


charity,  are  not,  merely  on  account  of  those 
circumstances,  a  privileged  communication. 

1.  Communications  Made  in  the  Course  of 
Church  Discipline.  —  Rex  v.  Hart,  I  W.  Bl.  3§6; 
Kleizsr  v.  Symmes,  40  Ind.  562;  Overt/.  Htlde- 
brand,  92  End.  19;  Farnsworth  v.  Storrs,  5 
Cush.  (Mass.)  412;  Howard  v.  Dickie,  120 
Mich.  238;  Landis  v.  Campbell,  79  M°-  433.  49 
Am.  Rep.  239;  Jarvis  v.  Hatheway,  3  Johns. 
(N  V  )  180,  3  Am.  Dec.  473;  WhitakerV  Carter, 
4  Ired.  L.  (26  N.  Car.)  461;  Dial  v.  Hotter.  6 
Ohio  St.  228;  Servatius  v.  Pichel,  34  Wis.  292. 
Compare  Magrath  v.  Finn,  Ir.  R.  11  C.  L.  152. 

Communications  Made  by  Church  Member  in 
Defense  Held  Privileged.  —  York  v.  Pease,  2 
Gray  (Mass.)  282. 

Complaint  to  Church  by  Person  Not  a  Member.  — 
A  complaint  containing  defamatory  matter, 
made  to  a  church  against  one  of  its  members, 
by  one  who  is  not  a  member,  has  been  held  to 
be  privileged  in  acase  where  there  wasa  volun- 
tary submission  by  the  plaintiff  to  the  investi- 
gation by  the  church.  Remington  v.  Congdon, 
2  Pi  :k.  (Mass.)  310,  13  Am.  Dec.  431. 

Irregularity  of  Proceedings. —  In  Landis  v. 
Campbell,  79  Mo.  433,  49  Am.  Rep.  239,  it  was 
held  that  a  communication  of  this  kind  was  not 
robbed  of  its  privileged  character  by  the  fact 
that  the  church  proceedings  were  irregular, 
as,  for  instance,  that  they  were  had  in  the 
plaintiff's  absence  and  without  notice  to  him, 
and  the  necessity  of  proving  express  malice 
was  not  thereby  obviated.  But  compare  Over 
v.  iiildebrand,  92  Ind.  19. 

2.  Etchison  v.  Pergerson,  88  Ga.  620.  But 
see  Coombs  v.  Rose,  8  Blackf.  (Ind.)  155- 


3.  Communication  by  One  Church  Member  to 
Another.  —  York  v.  Johnson,  116  Mass.  482. 

Communications  by  Officer  to  Members  of  Choir. 

  [n  Lovejoy  v.  Whitcomt,  174  Mass.  586,  it 

was  held  that  communications  made  by  a 
church  officer  to  the  members  of  the  choir,  im- 
puting a  criminal  offense  to  the  director  of  the 
choir,  were  not  privileged,  since  the  members 
of  the  choir  were  employees  of  the  church,  and 
as  such  had  no  duty  to  perform  or  interest  to 
serve  which  made  it  necessary  or  proper  for 
the  communications  to  be  made  to  them. 

4.  Preferring  Charges  Against  Minister  by 
Officers  of  Church,  —  Piper  v.  VVoolman,  43  >>'eb. 
280;  Pendleton  v.  Hawkins,  11  N.  Y.  App. 
Div.  602.  See  also  Hellstern  v.  Katzer,  103 
Wis.  391:  .  . 

5  Charges  Preferred  Against  Minister  by  Mem- 
ber of  Church. —  O'Donaghue  v.  M'Govern,  23 
Wend.  (N.  Y.)  26. 

Rule  Held  Applicable  to  Charge  Against  Incum- 
bent of  District  by  Person  Outside  of  District.  — 
James  v.  Boston,  2  C.  &  K.  4,  61  E.  C  L.  4. 

But  in  Shurileff  v.  Parker,  130  Mass.  293,  39 
Am.  Rep.  454.  it  was  held  that  a  letter  to  a 
member  of  an  association  of  ministers,  con- 
taining libelous  matter  concerning  another 
member,  and  written  by  a  minister  not  a 
member  of  the  association,  is  nol  a  privileged 
communication. 

Publication  Outside  of  Church  by  Member.  —  In 
State  v.  Bienvenu,  36  La.  Ann.  378,  it  was 
held  that  the  action  of  a  member  of  a  congre- 
gation in  publishing  to  all  the  world,  by  means 
of  a  pamphlet,  a  libel  concerning  his  minister 
or  priest,  is  not  privileged. 
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cation  is  published  in  a  denominational  newspaper.  Thus  it  has  been  held 
that  where  the  officers  of  the  church,  upon  inquiry,  find  that  their  pastor  is 
unworthy  and  unfit  for  his  office,  and  thereupon,  in  the  performance  of  what 
they  honestly  believe  to  be  their  duty  towards  other  members  and  churches 
of  the  same  denomination,  publish,  in  good  faith,  in  the  church  papers  the 
result  of  their  inquiry,  and  there  is  a  reasonable  occasion  for  the  publication 
it  will  be  privileged,  and  the  fact  that  it  may  incidentally  have  been  brought 
to  the  attention  of  others  than  members  of  the  church  will  not  take  away  its 
privileged  character.1  .  ,  .  .  , 

(a)  Communications  to  Husband  or  Wife.  A  communication  by  a  third 
per  on  having  an  alleged  grievance,  to  a  husband  *  or  wi  e,' containing  defama- 
tory statements  about  his  or  her  spouse,  is  not  privileged  in  the  absence  of 
circumstances  showing  that  the  communication  was  addressed  to  the  ptope 
quarter  for  the  purpose  of  obtaining  redress  for  the  supposed  grievance  But 
if  the  communication  is  addressed  by  a  person  concerned  in  the  matter,  to  the 
wife,  who  was  acting  as  the  husband's  representative,  and  in  response  to  a 
question  from  her,  it  is  privileged.4  . 

(ioY  Communications  Between  Members  of  Family.  -Communications,  even 
though  containing  matter  which  would  otherwise  be  actionable  may  be  con- 
ditionallv  privileged  where  they  are  made  between  parent  and  child  or  between 
members  of  the  same  family  generally,5  and  will  not  render  the  person  giving 
the  information  liable  in  damages,  unless  it  appears  that  his  acts  were  inspired 
bv  malice  But  a  mere  friendly  acquaintance  or  regard  does  not  impose  a  duty 
of  voluntarily  communicating  charges  of  a  defamatory  character  concerning  a 
third  person,  although  they  may  be  told  to  one  who  has  a  strong  interest  in 
knowing  them.6  .       ■  ,  . 

(li)  Principal  and  Agent.  —  Communications  of  an  agent  or  servant  to  his 
principal  or  master  touching  the  business  of  his  employment  are  privileged. 
Thus  a  communication  to  a  shareholder  of  a  private  corporation  touching 
matters  which  concern  the  corporate  body  is  within  the  rule  of  privilege  which 
secures  immunity  to  an  official  making  the  communication.'     bo  the  rule 

1  Publication  in  Denominational  Paper.  -  Red-  is,  and  he  will  not  be  responsible  to  a  pe  rson 

gate  V  Roush,  61  Kan.  480.    To  the  same  falsely  accused  for  so  do.ng.    Campbell  v. 

pffpn  see  Shurtleff  v   Stevens,  51  Vt.  501,  31  Bannister,  79  Ky.  205. 

Am   Ren   finS  F°r  ^  rule  that  communications  between 

2.  Communication  to  Husband  Concerning  Wife.  husband  and  wife  do  not  amount  to  a  publica- 

-ss:  wkMr*&  to  hus-  ^^^^^xts: 

band      Wenman  ,  Ash,  x3  C.  B.  836,  76  E.  C.      ilege.  -  Norfolk,  etc. .  Steambo.  Co.  Davis. 

4  3Wells  v.  Lindok,  13  Ont.  434-  *•  Bennett,  5  Allen  (Mass.) 170 ,81  Am  Dec. 

5  Communications  Between  Parent  and  Child.-      738;  Krebs  v.  Ohver   12  Gray  (Mass.)  .39. 
Thus  a  communication  from  the  father  to  a      Byam  v.  Col  ins  in  N.  Y  143. 

child  for  the  purpose  of  dissuading  her  from  7.  Communications  from  Agent  to  ?r  M1P*L 

entering  into  I  certain  marriage,  though  con-  Atwill  v   Mackintosh,  120  Mass ^18  .  .Wash- 

taining  false  statements  as  to  the  other  con-  burn  v  Cooke,  3  Den.  (N  Y.)  "o.  Schu^  e  . 

trading  party,  will  be  privileged  in  the  absence  Jalomck,  18  Tex.  Civ   App.  29,  burprenam 

of  malice.    Harriott  v.  Plimpton,  166  Mass.  v.  Gobeille,  7  Montreal  Leg .  N 195. 

<8<;     See  also  Baysset  v.  Hire,  49  La.  Ann.  Landlord  and  Tenant.     A  lettei  from  a  ten- 

585.    bee  also  nays=ei  v.         ,49  anMo  his  landlord,  to  inform  him  of  his  game- 

9  The  same  has  been  held  of  a  similar  com-  keeper's    neglect    of    duty    «  P'*J. 

munication  by  a  son-in-law  to  a  mother-in-law.  especially  if  the  information  is  given  at  the 

Todd  v.  Hawkins,  8  C.  &  P.  88,  34  E.  C.  L.  304.  landlord's  request.    Cockayne  v.  Hodgkisson 

So  of  communications  in  a  letter  written  by  5  C.  &  P.  543,  24  E.  C  L.  448.    See  also 

a  son  to  a  mother  for  the  purpose  of  informing  good  v.  Spynog,  1  C.  M. .  «  K.  i»i. 
her  as  to  her  rights  in  certain  property,  and       "8.  Rothholz  v.  Dunkle,  53  N.  J.  L.  43*>.  20 

the  danger  of  those  rights  being  lost  unless  Am.  St.  Rep.  432-  rashier  of  a 

she  take  some  action  to  protect  them.    Kimble         A  communication  made  by  th^cashler  0 

»  Kimhle  11  Wash  160  bank  to  a  stockholder  with  teterence  to  ine 

'So  ?t  has  beer "held That  one  whose  house  solvency  of  the  plaintiff,  wh o  w»  »«.y  upon 

has  been  set  on  fire  may  communicate  to  his  an  official  bond  .0  the  bank,  v s  P«^^  and 

family,  under  proper  precautions,  and  without  it  is  not  necessary,  to  JMU^™e,^°U"C|e 

malice  his  suspicions  as  to  who  the  incendiary  tion,  that  it  be  in  response  to  an  inquiry  made 
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applies  to  communications  made  by  an  official  to  an  association  or  society  in 
the  discharge  of  his  duties.1 

Communication  from  Principal  to  Agent.  —  In  the  same  way  a  communication  from 
a  principal  to  his  agent  or  from  an  employer  to  his  employee  containing  infor- 
mation or  giving  directions  as  to  matters  relative  to  the  agent's  or  employee's 
employment  may  be  conditionally  privileged  though  containing  defamatory 
matter  concerning  a  third  person.58  But  a  communication  made  to  an  agent 
or  employee  having  no  relevancy  to  the  subject-matter  of  the  agency  or 
employment  will  not  be  protected.3  _ 

(12)  Attorney  and  Client.  —  It  has  been  held  that  if  a  solicitor  reasonably 
believes  that  his  services  may  be  required  by  a  possible  client,  who  does  after- 
wards retain  him,  all  communications  passing  between  the  solicitor  and  the 
client  leading  up  to  the  retainer,  and  relevant  to  it,  and  having  that  and  noth- 
ing else  in  view,  are  privileged.4 

(13)  Physician  and  Patient.— The  relation  between  physician  and  patient 
and  those  in  attendance  is  confidential,5  and  hence  statements  made  by  a 
physician  to  his  patient  giving  a  warning  against  a  druggist  on  account  of  his 
incompetency,6  or  against  a  butcher  on  the  ground  that  the  latter  sold  bad 
meat,7  are  privileged. 

(14)  Clergyman  and  Parishioner.  —  It  has  been  held  that_  where  a  parish- 
ioner hears  matters  injurious  to  a  clergyman,  which  would  injure  his  influence 
and  authority  as  a  clergyman,  the  communication  of  such  matters  to  the 
clergyman  will  be  privileged  if  it  is  made  in  the  bona  fide  belief  that  they  are 
important  for  the  clergyman  to  know,  though  the  communication  incidentally 
contains  matter  defamatory  of  a  third  person.8  But  a  communication  will  not 
be  protected  by  a  prima  facie  privilege,  merely  because  it  is  made  to  9  or  by 
a  former  pastor.10 

(15)  Information  to  Bring  Criminal  to  Justice.  —  Upon  grounds  of  public 
policy,  communications  which  would  otherwise  be  slanderous  are  protected 
as  privileged  if  they  are  made  in  good  faith  in  the  prosecution  of  an 
inquiry  regarding  a  crime  which  has  been  committed,  and  for  the  purpose 
of  detecting  and  bringing  to  punishment  the  criminal,11  and  this,  whether 
the   communication  be  made  to  an  officer  of  the  law  12  or  to  a  private 

by  the  stockholder.    Rothholz  v.  Dunkle,  53  Statement  Made  by  Physician  to  Third  Person 

N  J.  L.  438,  26  Am.  St.  Rep.  432.  Concerning  Patient.  —  A  communication  made 

1.  Barrow's  v.  Bell,  7  Gray  (Mass.)  301,  66  by  a  physician,  to  be  privileged,  must  be  made 
Am.  Dec.  479;  McKnight  v.  Hasbrouck,  17  R.  to  a  person  who  is  reasonably  and  properly  en- 
I.  70-  Donoghue  v.  Hervey.  5  Montreal  Leg.  titled  to  it  in  the  ordinary  course  of  his  pro- 
N.  357.  fessional  business,  and  a  statement  made  about 

2.  Communication  from  Principal  to  Agent.  —  the  patient  to  a  third  person  not  entitled  to  the 
Somervill  v.  Hawkins,  10  C.  B.  5S3,  70  E.  C.  information  is  actionable.  Alpin  v.  Morton, 
L.  583;  Allen  v.  Cape  Fear,  etc.,  R.  Co.,  100  21  Ohio  St.  536. 

N.  Car.  397.  6.  Cameron  v.  Cochran,  2  Marv.  (Del.)  166. 

A  Communication  by  a  Landlord  to  his  tenant  7.  Humphreys  v.  Slilwell,  2  F.  &  F.  590. 

about  a  matter  relating  to  the  tenancy  is  priv-  8.  Communication  by  Parishioner  to  Clergyman, 

ileged.    Knight  v.  Gibbs,  3  N.  &  M.467,  1  Ad.  —Daviess.  Snead,  L.  R.  5  Q-  B.  608.  See 

&  El.  43.  28  E.  C.  L.  30;  Macfarlane  v.  Joyce,  also  Vickers  v.  Stoneman,  73  Mich.  419. 

32  L.  C.  Jur.  25.  9.  Carpenter  v.  Willey,  65  Vt.  168. 

3.  Warren  v.  Warren,  4  Tyrw.  850,  1  C.  M.  10.  The  Count  Joannes  v.  Bennett,  5  Allen 
&  R.  250;  Jones  v.  Forehand,  89  Ga.  520.  (Mass.)  169,  Si  Am.  Dec.  738. 

4.  Communications  Between  Attorney  and  Client.  11.  Information  to  Bring  Criminal  to  Justice 
—  Davis  v.  Reeves,  5  Ir.  L.  79;  Browne-'.  Privileged.  —  Finden  v.  Westlake,  M.  &  M.  461 , 
Dunn,  6  Reports  67.  See  also  Levy?'.  McCan,  22  E.  C.  L.  356;  Padmore  v.  Lawrence,  11  Ad. 
44  La.  Ann.  528.  In  this  case  it  was  held  that  &  El.  382,  39  E.  C.  L.  115;  Dale  v.  Harris,  109 
if  Ihe  retainer  is  a  genuine  proceeding,  the  Mass.  196;  Fames  v.  Whittaker,  123  Mass.  342; 
fact  that  the  solicitor  is  not  well  disposed  to  Klinck  v.  Colby,  46  N.  Y.  427,  7  Am.  Rep.  360. 
the  person  alleged  to  be  defamed  is  not  evi-  See  also  Brow  v.  Hathaway,  13  Allen  (Mass.) 
dence  of  malice.  239. 

5.  Communication  by  Physician  to  Patient.  —  12.  Information  Given  to  Officer  of  the  Law.  — 
Humphreys  v.  Slilwell,  2  F.  &  F.  590;  Cameron  Shufflebottom  v.  Allday,  5  W.  R.  315;  John- 
s'. Cockran,  2  Marv.  (Del.)  166.  See  also  Sinn  son  v.  Evans,  3  Esp.  32;  Bunton  v.  Worley,  4 
v.  Marcus,  6  Quebec  Super.  Ct.  46.  Bibb  (Ky.)  38,  7  Am.  Dec.  735;  Dale  v.  Harris, 
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individual.1  But  the  mere  fact  that  a  communication  imputing  to  another  a 
crime  is  addressed  to  an  officer  will  not  render  it  privileged  if  it  is  made  to  the 
officer  as  a  private  individual  and  not  as  an  officer  of  the  law.2 

(16)  In  Discharge  of  Public  Official  Duty.  —  It  may  be  stated  as  a  general 
proposition  that  communications  made  by  a  public  officer  in  the  discharge  of 
his  official  duties  are  conditionally  privileged  unless  they  come  within  the  pro- 
tection of  an  absolute  privilege.3  This  rule  is  most  frequently  applied  in  the 
case  of  communications  made  by  one  public  officer  to  another,  or  to  a  body 
of  officers  having  a  duty  to  perform  in  regard  to  the  subject-matter  of  the  com- 
munication.4 Thus,  where  a  body  of  persons  are  engaged  in  the  performance 
of  the  duty  imposed  upon  them  by  law  of  settling  a  matter  of  public  adminis- 
tration, communications  made  by  a  member  in  the  course  of  the  investigation 
are  conditionally  privileged.5    And  the  rule  has  been  held  to  apply  to  a  report 


iog  Mass.  196;  Sands  v.  Robison,  12  Smed.  & 
M.  (Miss.)  704,  51  Am.  Dec.  132;  Piercer. 
Oard,  23  Neb.  828;  Smith  v.  Kerr,  1  Edm.  Sel. 
Cas.  (N.  Y.)  190;  Seer  v.  Treau  de  Coeli,  11 
Montreal  Leg.  N.  338.  Compare  Dancaster  v. 
Hewson,  2  ML  &  R.  176,  17  E.  C.  L.  297. 

In  Answer  to  Question  of  Officer.  —  Especially 
is  this  true  if  the  communication  is  made  in 
response  to. the  inquiry  of  the  officer.  Crist- 
man  v.  Cristman,  36  111.  App.  567. 

Information  by  Person  Having  No  Personal 
Knowledge  of  Facts.  —  In  Hancock  v.  Black- 
well,  139  Mo.  440,  it  was  held  that  the  mere 
fact  that  slanderous  words  were  spoken  to  a 
police  officer,  who  had  power  and  whose  duty 
it  was  to  arrest  persons  guilty  of  infractions  of 
the  law,  and  in  the  course  of  his  investigations 
concerning  a  larceny,  will  not  render  them 
privileged  where  the  person  making  the  state- 
ments knew  nothing  personally  of  the  facts 
connected  with  the  larceny,  and  was  in  no 
way  concerned  therein. 

1.  Information  Given  to  Private  Individual.  — 
Finden  v.  Westlake,  M.  &  M.  461,  22  E.  C.  L. 
356;  Padmore  v.  Lawrence,  11  Ad.  &  El.  380, 
39  E.  C.  L.  115;  Grimes  v.  Coyle,  6  B.  Mon. 
(Ky.)  301 ;  Faris  v.  Starke,  9  Dana  (Ky.)  128,  33 
Am.  Dec.  536;  Eames  v.  Whittaker,  123  Mass. 
342;  Klinck  v.  Colby,  46  N.  Y.  427,  7  Am. 
Rep.  360.  See  also  Fowler  v.  Homer,  3 
Campb.  294. 

2.  Information  Given  to  Officers  Not  in  Official 
Capacity.  —  Liske  v.  Stevenson,  58  Mo.  App. 
220;  Stewart  v.  Major,  17  Wash.  238. 

In  Burlingame  v.  Burlingame,  8  Cow.  (N.  Y.) 
145,  it  was  held  that  a  person  would  not  be 
protected  where,  before  a  prosecution  was  in- 
stituted, he  made  a  charge  to  a  constable,  who 
was  at  the  same  time  told  that  he  would  be 
needed  to  serve  the  process,  which,  however, 
was  never  delivered  to  him. 

3.  Communications  by  Public  Officers  Privileged. 
—  Sutton  v.  Plumridge,  16  L.  T.  N.  S.  741; 
Rausch  v.  Anderson,  75  111.  App.  526;  Brana- 
man  v.  Hinkle,  137  Ind.  496;  Mayo  v.  Sample, 
18  Iowa  306;  Finley  v.  Steele,  (Mo.  1900)  60  S. 
W.  Rep.  108;  Greenwood  v.  Cobbey,  26  Neb. 
449;  Galligan  v.  Kelly,  (Supm.  Ct.  Spec.  T.)  31 
N.  Y.  Supp.  561;  Goodenow  v.  Tappan,  1  Ohio 
60;  Dewe  v.  Waterbury,  6  Can.  Sup.  Ct.  143. 
See  also  Andrews  v.  Bower,  (1895)  1  Q.  B.  888; 
Van  Wyck  v.  Aspinwall,  17  N.  Y.  190. 

Charge  of  Crime  by  Officer. —  In  Mayo  v. 
Sample,  18  Iowa  306,  it  was  held  that  a  charge 
of  crime  made  by  a  public  officer  acting  in  the 


line  of  his  duty,  with  a  view  to  discover  the 
offender  or  obtain  stolen  property,  is  prima 
facie  privileged. 

For  cases  of  absolute  privilege,  see  supra, 
this  section,  Absolute  Privilege. 

Unauthorized  Publication  by  Officer.  —  In  Rob- 
erts v.  Climie,  46  U.  C.  Q.  B.  264,  it  was  held 
that  the  publication  of  libelous  matter  by  an 
officer  under  the  authority  of  an  invalid  reso- 
lution is  not  privileged,  though  he  honestly 
believes  the  resolution  is  valid. 

4.  Communication  by  One  Public  Official  to  An- 
other.—  Sutton  v.  Plumridge,  16  L.  T.  N.  S. 
741;  Rausch  v.  Anderson,  75  111.  App.  526; 
Greenwood  v.  Cobbey,  26  Neb.  449;  Galligan 
v.  Kelly,  (Supm.  Ct.  Spec.  T.)  31  N.  Y.  Supp. 
561;  Stevenson  v.  Ward,  48  N.  Y.  App.  Div.  291; 
Hemmens  v.  Nelson,  138  N.  Y.  517;  Dewe  v. 
Waterbury,  6  Can.  Sup.  Ct.  143;  Hamel  v. 
Amyot,  14  Quebec  56. 

The  Report  of  a  Commission  Appointed  by  the 
Governor  to  inquire  into  the  truth  of  certain 
representations  of  malfeasance  and  nonfeas- 
ance in  the  management  of  the  state  prison,  is 
a  communication  of  qualified  privilege.  In  re 
Investigating  Commission,  16  R.  I.  751. 

By  MayortoCity  Council. —  So,  in  Greenwood 
v.  Cobbey,  26  Neb.  449,  it  was  held  that  a  com- 
m  unication  made  by  the  mayor  of  a  city  to  the 
city  council,  in  regard  to  the  misconduct  of  a 
city  official,  is  conditionally  privileged. 

In  Trebilcock  v.  Anderson,  117  Mich.  39,  it 
was  held  that  a  veto  message  addressed  to  the 
common  council  of  the  city  by  the  mayor  is 
absolutely  privileged,  unless  there  is  something 
in  the  message  itself  which  was  not  a  proper 
subject  for  communication  to  the  council  by 
reason  of  its  not  being  pertinenl  to  the  sub- 
ject. 

5.  Pittard  v.  Oliver,  (1891)  I  Q.  B.  474-  See 
also  Wilson'  v.  Collins,  5  C.  &  P.  373.  24  E.  C. 
L.  367. 

Statements  by  Member  at  Meeting  of  Board  of 
Guardians.  —  Pittard  v.  Oliver,  (1891)  1  Q.  B. 
474- 

By  Member  to  London  County  Council.  —  Royal 
Aquarium,  etc.,  Soc.  v.  Parkinson,  (1892)  1  Q. 
B.  442. 

By  Member  of  School  Board.  —  Communica- 
tions concerning  an  applicant  for  a  teacher, 
made  by  a  member  of  a  school  board  at  a  meet- 
ing of  the  board,  are  privileged.  Henry  v. 
Moberly,  23  Ind.  App.  305. 

Words  Spoken  in  Absence  of  Pending  Investiga- 
tion Held  Not  Privileged.  —  Callahan  v.  Ingram, 
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made  by  a  public  official  to  a  meeting  of  the  voters  and  taxpayers  of  a  town 
where  the  communication  is  one  in  which  all  the  taxpayers  have  an  interest.' 

(17)  Communications  to  Functionary  Having  Power  to  Redress  Public  Griev- 
ances-{*)  In  General. -A  communication  in  reference  to  a  public  grievance, 
though  containing  matter  which  would  be  otherwise  actionable,  will  be  privi- 
leged if  addressed  to  a  public  functionary  having  the  power  to  redress  the 
erievance  complained  of,  and  this  though  the  communication  is  made  by  a 
private  citizen.2    Under  this  head  come  petitions  to  the  king  or  president, 
to  governors,4  and  legislative  bodies,5  for  the  redress  of  a  public  grievance 
Thus  whether  the  statutes  of  a  state  shall  be  changed  is  a  matter  of  general 
interest  and  common  concern,  and  information  given  to  a  legislative  com- 
mittee having  power  to  consider  proposed  changes  «  or  to  the  governor  7  for 
the  purpose  of  influencing  his  action  on  a  bill  which  has  passed  the  legislature, 
is  prima  facie  privileged  ;  but  if  the  communication  contains  defamatory  matter 
unci  is  unnecessarily  published  to  others,  such  publication  is  not  privileged. 
The  above  rule  has  been  held  to  apply  to  statements  made  by  a  citizen  and 
taxpayer  at  a  general  meeting  of  the  taxpayers  of  a  town  where  they  refer  to 
a  public  matter  brought  regularly  and  lawfully  before  the  meeting. 

(b)  Complaints  Against  Public  Officers.  —  A  communication  in  regard  to  the 
character  or  conduct  of  a  public  official  is  privileged  if  addressed  Jo  a  func- 
tionary having  the  authority  to  redress  grievances  or  to  remove  the  official 
from  office,  and  for  the  purpose  of  making  such  communication  every  citizen 
is  regarded  as  having  an  interest  or  duty  in  the  subject-matter.1"  But  a  com- 
munication addressed  to  a  third  person  having  no  such  authority,11  though  the 


122  Mo.  355,  43  Am.  St.  Rep.  583-  See  also 
McGavv  v.  Hamilton,  184  Pa.  St.  108. 

Excessive  Publication.— In  Simpson  v.  Downs, 
16  L.  T.  N.  S.  391,  it  was  held  that  although 
charges  made  by  members  of  a  town  council 
against  certain  contractors  for  the  erection  of 
a  jail  in  a  borough  would  have  been  priv- 
ileged if  made  by  the  defendants  to  the  town 
council  in  their  characier  as  councillors,  they 
were  not  privileged  in  the  form  of  a  letter  in 
a  public  newspaper. 

1.  Communication  by  Public  Official  at  Town 
Meeting.  —  Bradley  v.  Heath,  12  Pick.  (Mass.) 
164,  22  Am.  Dec.  418.  See  to  the  same  effect 
Howland  v.  Flood,  160  Mass.  509,  where  the 
communicalion  was  a  report  of  an  investigat- 
ing committee  appointed  by  ihe  inhabitants  of 
a  town. 

2.  Communication  Addressed  to  Functionary 
Having  Power  to  Redress  Public  Grievances.  — 

Wright  v.  Lothrop,  149  Mass.  390;  Woods  a. 
Wiman,  122  N.  Y.  445. 

Statements  to  Board  of  Excise  Concerning  Candi- 
date for  License.  —  Coloney  v.  Farrow,  5  N.  Y. 
App.  Div.  607.  To  the  same  effect  see  Wil- 
cocks  v.  Howell,  5  Ont.  360. 

3.  White  v.  Nicholls,  3  How.  (U.  S.)  266. 
See  also  Fairman  v.  Ives,  5  B.  &  Aid.  642,  7 
E.  C.  L.  220. 

4.  Woods  v.  Wiman,  122  N.  Y.  445;  Larkin 
v.  Noonan,  19  Wis.  82. 

5.  Wright  v.  Lothrop,  149  Mass.  390. 

In  Lake  v.  King,  1  Saund.  131,  a  petition  to 
a  committee  of  Parliament  to  examine  and 
redress  grievances  was  held  to  be  absolutely 
privileged,  on  the  ground  that  it  was  in  the 
course  of  justice. 

6.  Wright  v.  Lothrop,  149  Mass.  390. 

7.  Woods  v.  Wiman,  122  N.  Y.  445. 

8.  Woods  v.  Wiman,  122  N.  Y.  445. 


9.  Statement  by  Taxpayer  at  Town  Meeting.  — 

Smith  v.  Higgins,  16  Gray  (Mass.)  251.  See 
also  Bearce  v.  Bass,  88  Me.  521,  51  Am.  St. 
Rep.  446;  Bradley  v.  Heath,  12  Pick.  (Mass.) 
163.  22  Am.  Dec.  418;  Howland  v.  Flood,  160 
Mass.  516. 

10.  Complaints  Against  Public  Officer  to  Proper 
Authorities  —  England.  —  Harrison  v.  Bush,  5 
El.  &  Bl.  344,  85  E.  C.  L.  344,  1  Jur.  N.  S.  846, 
25  L.  J.  Q.  B.  25;  Woodward  v.  Lander,  6  C. 
&  P."  548,  25  E.  C.  L.  537;  Fairman  v.  Ives,  1 
Dowl.  &  R.  252,  5  B.  &  Aid.  642,  7  E.  C.  L. 
220,  1  Chit.  85,  18  E.  C.  L.  35;  Kershaw  v. 
Bailey,  1  Exch.  743;  Bannister  v.  Kelty,  59  J. 
P  793  See  also  Proctor  v.  Webster,  16  Q.  B. 
d'.  112.    Compare  Blake  v.  Pilfold,  1  M.  &  Rob. 

Canada.  —  Hebert  v.  Lapointe,  12  Quebec 
Super.  Ct.  123;  Des  Barres  v.  Tremaine,  4 
Russ.  &  G.  215. 

United  Stales.  —  White  v.  Nicholls,  3  How. 
(U.  S.)  266.  „ 

Connecticut.  —  See  Blakeslee  v.  Carroll,  64 
Conn.  238. 

Illinois.  —  Young  v.  Richardson,  4  ill.  App. 

364 

Kentucky.  —  Shields  v.  Com.,  (Ky.  1900)  55 
S.  W.  Rep.  881. 

New  York.  —  Harwood  v.  Keech,  6  Thorn  p. 
&  C  (N.  Y.)  665,  4  Hun  (N.  Y.)  389;  Decker  v. 
Gaylord,  35  Hun  (N.  Y.)  584;  Thorn  v.  Blanch- 
ard,  5  Johns.  (N.  Y.)  508. 

Pennsylvania.  —  Gray  v.  Pentland,  2  S.  cV  K. 
(Pa.)  23. 

Mode  Island.  —  Kent  v.  Bongartz,  15  R-  E 
72,  2  Am.  St.  Rep.  870.  . 

11.  Complaints  Made  to  Persons  Having  Mo 
Authority.— Dickeson  v.  Hilliard,  L.  R.  9  Ex^h- 
79-  Bailey  v.  Holland,  7  App.  Cas.  (D.  C.) 
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communicator  acted  in  the  bona  fide  belief  that  the  functionary  had  such 
authority,  is  not  privileged.1 

(c)  Communication  to  Appointing  Power  Concerning  Candidate.  —  So  communications 
made  to  the  appointing  power  with  reference  to  the  character  and  fitness  of  a 
candidate  for  public  office  are  conditionally  privileged.3 

(18)  Communications  Addressed  to  General  Public —  (a)  In  General  —  Matters 
of  Public  Interest.  —  The  authorities  are  not  agreed  whether  the  rule  as  to 
conditional  privilege  applies  to  communications  addressed  to  the  general 
public  by  means  of  newspapers,  circulars,  or  otherwise,  merely  because  they 
relate  to  matters  of  general  interest.  Some  of  the  cases  have  laid  down  the 
rule  that  the  fact  that  the  subject-matter  of  a  communication  is  one  of  public 
interest  in  the  community  of  which  the  parties  are  members  is  sufficient,  as 
respects  interest,  to  confer  a  qualified  privilege.3  But  the  better  view  seems 
to  be  that  while  any  citizen  has  the  right  to  publish  to  the  general  public  a 
fair  comment  and  criticism  on  matters  of  public  concern,  he  will  not,  as  a  gen- 
eral rule,  be  protected  if  he  goes  further  and  publishes  false  statements  of  a 
defamatory  character  against  an  individual.4 

Excessive  Publication.  —  Where  the  communication  does  not  concern  the  pub- 
lic at  large,  but  only  one  person  or  a  limited  number  of  persons,  the  rule  has 
b^en  laid  down  that  it  will  lose  the  privilege  which  it  might  otheiwise  have,  if 
it  is  published  by  means  of  a  newspaper  or  circulars  issued  to  the  general 
public.5  On  the  other  hand,  it  has  been  held  that  the  fact  that  the  circula- 
tion of  a  newspaper  in  which  a  communication  was  made  extends  to  persons 
not  interested  in  the  subject-matter  of  the  communication  will  not  of  itself 
defeat  the  defense  of  privilege,  or  necessarily  prove  malice,  but  is  evidence 
only  upon  the  question  of  express  malice,  to  be  considered  by  the  jury.0 

(b)  Concerning  Public  Officers.  —  The  official  acts  cf  public  officers  may  lawfully 
be  made  the  subject  of  fair  comment  and  criticism,  not  only  by  the  press  but 
by  the  members  of  the  public.7  But  the  prevailing  rule  is  that  charges 
imputing  a  criminal  offense  or  moral  delinquency  to  a  public  officer  cannot, 
if  false,  be  privileged,  though  made  in  good  faith,  and  this  though  the  charge 
relates  to  an  act  of  the  officer  in  the  discharge  of  his  official  duties.8    But  in 

1.  Hebditch  v.  Maclhvaine,  (1894)  2  Q.  B.  Gray  (Mass.)  261;  Sheckell  v.  Jackson,  10 
54.  See  also  Blagg  v.  Sturt,  10  Q.  B.  899,'  59  Cush.  (Mass.)  25;  Burt  v.  Advertiser  News- 
E.  C.  L.  899.  Compare  Kerr  v.  Davison,  3  paper  Co.,  154  Mass,  238;  Haynes  v.  Clinton 
Nova  Scotia  Dec.  354.  Printing  Co.,  169  Mass.  512;  Owen  v.  Dewey, 

2.  Communication  to  Appointing  Power  Concern-  107  Mich.  67;  Cottriil  v.  Cramer,  43  Wis.  242. 
ing  Candidate  for  Public  Office.  —  Clark  v.  Ford,  Compare  Gassett  v.  Gilbert,  6  Gray  (Mass.)  94. 
1  Hay  iv.  &  H.  (D.  C.)  6,  5  Fed.  Cas.  No.  2,820;  5.  Publication  to  General  Public  of  Matters  Not 
Coogler  v.  Rhodes,  38  Fla.  240,  56  Am.  St.  of  Public  Interest  Held  Not  Privileged.  —  Brown 
Rep.  170.  v.  Croome,  2  Stark.  297,  3  E.  C.  L.  417,  dis- 

A  Charge  Made  to  a  Post-office  Inspector,  in  re-  tinguishing'De.la.ny  v.  Jones,  4  Esp.  191 ;  Holli- 

ply  to  a  question  from  him  in  reference  to  an  day  v.  Ontario  Farmers'  Mut.  Ins.  Co  ,  1  Ont. 

applicant  for  post-office  employment,  is  privi-  App.  483;  Tench  v.  Great  Western  R.  Co.,  32 

leged  if  made  in  good  faith  and  from  an  hon-  U.  C.  Q.  B.  452. 

est  motive.    Posnett  t.  Marble,  62  Vt.  481,  22  The' same  rule  has   been    applied  where, 

Am.  St.  Rep.  126.  though  the  matter  is  of  public  interest  within 

Teacher  of  Public  School.  —  Wieman  v.  Mabee,  a  limited  territory,  the  publication  takes  place 

45  Mich.  484.     See  also  Nolan  v.  Kane,  13  in  a  newspaper  having  a  circulation  beyond 

Ohio  Cir.  Ct.  485,  7  Ohio  Cir.  Dec.  520.  that  territory.    State  v.  Haskins,  109  Iowa  656. 

3.  Communications  Addressed  to  General  Public  See  also  Burkstaff  v.  Hicks,  94  Wis.  34,  59  Am. 
Held  to  Be  Privileged.  —  Marks  v.  Baker,  28  St.  Rep.  853. 

Minn.  165;  Palmer  v.  Concord,  48  N.  H.  211;  6.  Redgate  v.  Roush,  61  Kan.  480;  Hatch  v. 

Briggs  v.  Garrett,  in  Pa.  St.  415,  56  Am.  Rep.  Lane,  105  Mass.  395.    See  also  Gassett  v.  Gil- 

274;  Com.  v.  Featherston,  9  Phila.  (Pa.)  594,  bert,  6  Gray  (Mass.)  94.    Compare  Holliday  v. 

29  Leg.  Int.  (Pa.)  125;  Com.  v.  Mellon,  29  W.  Ontario  Farmers'  Mut.  Ins.  Co.,  1  Ont.  App. 

N  C.  (Pa.)  433.    See  also  Press  Co.  7'.  Stewart,  483;  Warner  v.  Clark,  45  La.  Ann.  863 ;  Daniel 

119  Pa.  St.  584.  v.  New  York  News  Pub.  Co.,  (Supm.  Ct.  Gen. 

4.  Communications  as  to  Matters  of  Public  T.)  21  N.  Y.  Supp.  862,  affirmed  142  N.  Y.  660. 
Interest  Restricted  to  Fair  Comments.  —  Simpson  7.  See  supra,  this  title,  Comment  and  Criticism, 
v.  Downs,  16  L.  T.  N.  S.  391;  Davis  v.  Shep-  8.  Defamatory  Charges  Against  Public  Officers 
stone,  11  App.  Cas.  187;  Curtis  v.  Mussey,  6  Not  Privileged—  En^  land. —  Da  vis  v.  Shepstone. 
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a  few  jurisdictions  defamatory  charges  made  against  public  officers,  though 
untrue,  may  be  privileged  if  made  in  good  faith  and  on  reasonable  and  proba- 
ble grounds.1 

(c)  Concerning  Candidate  for  Public  Office.  —  It  may  be  stated  as  the  prevailing  rule, 
that  when  a  man  consents  to  be  a  candidate  for  a  public  office,  conferred  by 
the  election  of  the  people,  any  elector  has  the  right  to  discuss  the  fitness  of 
the  candidate  for  office,  and  may  lawfully  communicate  to  other  electors  any 
facts  within  his  knowledge  concerning  the  candidate's  character  or  conduct, 
and  express  his  opinion  thereon,  so  long  as  he  states  as  facts  only  the  truth 
and  as  opinion  only  honest  belief;  but  the  publication  of  falsehoods  against 
the  character  of  the  candidate,  as,  for  instance,  charges  imputing  to  him  a 
criminal  offense,  whether  the  charge  relates  to  the  candidate's  prior  official  con- 
duct or  not,  does  not  come  within  the  domain  of  a  privileged  communication. 
But  in  other  jurisdictions  the  rule  is  laid  down  that  defamatory  words  pub- 
lished of  a  candidate  for  public  office  are,  though  untrue  in  fact,  privileged  if 


II  App.  Cas.  187;  Wilson  v.  Reed,  2  F.  &  F. 
149;  Parmiter  v.  Coupland,  6  M.  &  W.  105; 
Murphy  v.  Halpin,  Ir.  R.  8  C.  L.  127;  Jackson 
v.  Mayne,  19  L.  T.  N.  S.  399.  Compare  Spencer 
v.  Amerton,  1  M.  &  Rob.  470. 

Iowa.  —  Clifton  v.  Lange,  108  Iowa  472. 
Kentucky.  —  Shields  v.  Com.,  (Ky.  1900)55 
S.  W.  Rep.  881. 

Louisiana.  —  Fitzpatrick  v.  Daily  States  Pub. 
Co.,  48  La.  Ann.  1116. 

Maryland.  —  Negley  v.  Farrow,  60  Md.  158, 
45  Am.  Rep.  715. 

Massachusetts. — Curtis  v.  Mussey,  6  Gray 
(Mass.)  261;  Com.  v.  Ward  well,  136  Mass.  164. 

Michigan.  —  Foster  v.  Scripps,  39  Mich.  376, 
33  Am.  Rep.  403;  Bourreseau  v.  Detroit  Even- 
ing Journal  Co.,  63  Mich.  425,  6  Am.  St.  Rep. 
320;  Hay  v.  Reid,  85  Mich.  296.  Compare 
Miner  v.  Detroit  Post,  etc.,  Co.,  49  Mich.  358. 

New  Jersey.  —  State  v.  Schmitt,  49  N.  J.  L. 
584;  Benton  v.  State,  59  N.  J.  L.  551. 

New  York.  —  Matlice  v.  Wilcox,  71  Hun  (N. 
Y.)  485;  Littlejohn  v.  Greeley,  (Supm.  Ct.)  13 
Abb.  Pr.  (N.  Y.)  41;  Ullrich  v.  New  York 
Press  Co.,  (Supm.  Ct  Tr.  T.)  23  Misc.  (N.  Y.) 
168;  Hamilton  v.  Eno,  81  N.  Y.  116. 

Ohio.  —  Post  Pub.  Co.  v.  Moloney,  50  Ohio 
St.  71. 

Texas.  —  Cotulle  v.  Kerr,  74 Tex.  89,  15  Am. 
St.  Rep.  819. 

Wisconsin.  —  Buckstaff  v.  Viall,  84  Wis.  129. 
Compare  Ellsworth  v.  Hayes.  71  Wis.  427. 

Canada.  —  Munro  v.  Quigley,  30  Nova  Scotia 
360;  Massie  v.  Toronto  Printing  Co.,  11  Ont. 
362;  Douglas  v.  Stephenson,  29  Ont.  616, 
affirmed  26  Ont.  App.  26;  Pelletier  v.  Pacaud, 
2  Quebec  Super.  Ct.  140. 

1.  Defamatory  Charges  Against  Public  Officers 
Made  on  Reasonable  Grounds  Held  to  Be  Privileged. 
—  O'Rourke  v.  Lewiston  Daily  Sun  Pub.  Co., 
89  Me.  310;  Bradford  v.  Clark,  90  Me.  298; 
Neeb  v.  Hope,  111  Pa.  St.  145;  Conroy  v.  Pitts- 
burgh Times.  139  Pa.  St.  334,  23  Am.  St.  Rep. 
188;  Jackson  v.  Pittsburgh  Times,  152  Pa.  St. 
406,  34  Am.  St.  Rep.  659;  Com.  v.  Swallow,  8 
Pa.  Super.  Ct.  539.  See  also  Coates  v.  Wal- 
lace, 4  Pa.  Super.  Ct.  253;  Com.  v.  Little,  12 
Pa.  Super.  Ct.  636.  Compare  Barr  v.  Moore, 
87  Pa.  St.  385,  30  Am.  Rep.  367. 

An  Officer  of  a  Private  Corporation  is  not  a  pub- 
lic officer  so  as  to  make  a  newspaper  article 
charging  him  with  dishonest  conduct  in  his 
office  a  privileged  communication.    Wilson  v. 

1042 


Fitch,  41  Cal.  363;  Pokrok  Zapadu  Pub.  Co.  v. 
Zizkovskv,  42  Neb.  64. 

In  Wood  v.  Boyle,  177  Pa.  St.  625,  55  Am. 
St.  Rep.  747,  it  was  held  that  where  a  charge 
in  a  newspaper  is  made  against  an  officer  of 
a  corporation  offering  to  do  business  for  the 
public  generally,  not  in  his  character  as  an 
officer  dealing  wilh  the  public,  but  relating  to 
the  transaction  of  business  affecting  only  the 
stockholders  of  the  company,  the  occasion  is 
not  pri  sieged. 

2.  False  Defamatory  Matter  Concerning  Candi- 
date for  Public  Office  Not  Privileged  —  Eng  land. 
—  Duncombe  v.  Daniell,  8  C.  &  P.  222,  34  E. 
C.  L.  361;  Harwood  v.  Ashley,  1  B.  &  P.  N. 
R.  47.  See  also  George  v.  Goddard,  2  F.  &  F. 
689. 

Canada.  —  Gauthier  v.  Jeannotte,  28  Can. 
Sup.  Ct.  590. 

United  States.  —  Post  Pub.  Co.  v.  Hallam, 
(C.  C.  A.)  59  Fed.  Rep.  530. 

Florida.  —  Jones  v.  Townsend,  21  Fla.  431, 
58  Am.  Rep.  676. 

Illinois.  —  Rearick  v.  Wilcox,  81  111.  77. 
Massachusetts.  —  See  Corn.  v.  Clap,  4  Mass. 
163,  3  Am.  Dec.  212;  Massachusetts  Acts  1890, 
c.  381,  p.  245. 

Michigan.  —  Bronson  v.  Bruce,  59  Mich.  407, 
60  Am.  Rep.  307;  Wheaton  v.  Beecher,  66 
Mich.  307;  Belknap  v.  Ball,  83  Mich.  583,  21 
Am.  St.  Rep.  622;  Eikhoff  v.  Gilbert,  (Mich. 
1900)  83  N.  W.  Rep.  no.  See  also  Smurth- 
waite  v.  News  Pub.  Co.,  (Mich.  1900)  83  N.  W. 
Rep.  116. 

Missouri.  —  Smith  v.  Burrus,  106  Mo.  94,  27 
Am.  St.  Rep.  329. 

New  York.  —  Lewis  v.  Few,  5  Johns.  (N.  Y.) 
1;  Root  v.  King,  7  Cow.  (N.  Y.)  613,  affirming 
on  error  4  Wend.  (N.  Y.)  113. 

Ohio.  —  Seely  v.  Blair,  Wright  (Ohio)  358,  683. 
Oregon.  —  Upton  v.  Hume,  24  Oregon  420, 
41  Am.  St.  Rep.  863. 

Tennessee.  —  Brewer  v.  Weakley.  2  Overt. 
(Tenn.)  99,  5  Am.  Dec.  656. 

Texas.  —  Express  Printing  Co.  v.  Copeland, 
64  Tex.  354;  Forke  v.  Homann,  14  Tex.  Civ. 
App.  670. 

West  Virginia.  —  Sweeney  v.  Baker,  13  W. 
Va.  158,  31  Am.  Rep.  757- 

Physical  or  Mental  Qualifications.  —  False  pub- 
lications as  to  the  fitness,  either  mental  or  phys- 
ical, of  a  candidate  for  public  office,  have  been 
held  to  be  privileged  if  made  in  good  faith. 
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circulated  in  good  faith,1  and,  according  to  some  of  the  authorities,  if  founded 
on  probable  cause.2 

(19)  Reports  of  Judicial,  Legislative,  or  Other  Proceedings  — ■  (a)  Judicial  Pro- 
ceedings —  aa.  In  General.  —  Where  judicial  proceedings  are  had  before  a  properly 
constituted  tribunal  exercising  its  jurisdiction  in  open  court,  a  publication  with- 
out malice  of  a  fair  and  accurate  report,  whether  in  a  newspaper,  pamphlet,  or 
otherwise,  of  what  takes  place  before  that  tribunal,  is  privileged,  though  the 
publication  may  be  to  the  disadvantage  of  the  particular  individuals  con- 
cerned, since  the  general  advantage  to  the  public  in  having  the  proceedings 
made  public  more  than  counterbalances  the  inconvenience  to  private  persons 
whose  conduct  may  be  the  subject  of  such  proceedings.3 

66.  Ex  Parte  Proceedings  Sufficient.  —  This  rule  attaches  to  judicial  proceed- 
ings even  if  preliminary  and  ex  parte.  Where  the  proceedings  are  such  as  will 
result  in  a  final  decision  being  given,  a  fair  and  accurate  report  made  bona  fide 
of  those  proceedings  is  privileged,  although  it  be  published  before  the  final 
decision  is  given.4 


Sweeney  7>.  Baker,  13  W.  Va.  158,  31  Am.  Rep. 
757;  Mayrant  v.  Richardson,  1  Noll  &  M.  (S. 
Car.)  347,  9  Am.  Dec.  707. 

Candidate  for  Office  Conferred  by  Appointment. 
—  The  publication  in  a  newspaper  of  defama- 
tory matter  concerning  a  candidate  for  public 
office,  which  is  bestowed  by  an  appointing 
power  and  not  by  the  suffrage  of  the  people, 
is  not  a  privileged  communication.  Hunt  i-. 
Bennett,  19  N.  Y.  173;  Knapp  v.  Campbell,  14 
Tex.  Civ.  App.  199. 

Failure  to  Disclaim  Candidacy  for  Re-election.  — 
But  the  mere  fact,  it  has  been  held,  that  the 
holder  of  an  elective  office  fails  to  disclaim  his 
intention  to  be  a  candidate  for  re-election,  will 
not  render  him  a  candidate  so  as  to  make  priv- 
ileged false  communications  touching  his  char- 
acter, published  a  year  before  the  occurrence 
of  the  election.  Com.  v.  Wardwell,  136  Mass. 
164. 

1.  Jurisdictions  Holding  Charges  Against  Can- 
didates Privileged. —  Bays  v.  Hunt,  60  Iowa 
25 r,  distinguishing  Mott  v.  Dawson,  46  Iowa 
533;  State  v.  Balch,  31  Kan.  465;  Marks  v. 
Baker,  28  Minn.  162.  See  also  Byrd  v.  Hud- 
son, 113  N.  Car.  203.  Compare  Aldrich  v.  Press 
Printing  Co.,  9  Minn.  133,  86  Am.  Dec.  84. 

Publication  Not  Made  for  the  Purpose  of  Advis- 
ing Electors.  —  A  publication  of  defamatory 
matter  regarding  a  candidate  for  office  will  not 
be  privileged,  unless  it  is  made  for  the  sole 
purpose  of  advising  the  electors  who  may  vote 
for  him,  of  his  true  character.  State  v.  Keenan, 
(Iowa  1900)  82  N.  W.  Rep.  792. 

Reckless  Repetition  of  Rumor.  —  And  the  reck- 
less repetition  of  a  mere  rumor  without  any 
attempt  at  investigation  of  its  truth  or  proba- 
bility is  noi  within  the  protection  of  the  rule. 
Burke  v.  Mascarich.  81  Cal.  302. 

Excessive  Publication.  —  See  the  preceding 
subdivision,  paragraph  Excessive  Publication. 

2.  Briggs  v.  Garrett,  in  Pa.  St.  404,  56  Am. 
Rep.  274;  Coates  v.  Wallace,  4  Pa.  Super.  Ct. 
253.  Compare  Com.  v.  Odell,  3  Pittsb.  (Pa.) 
449- 

3.  Privilege  Attaching  to  Reports  of  Judicial 
Proceedings.  —  Kimber  v.  Press  Assoc.,  (1893) 
1  Q.  B.  65;  Smith  v.  Scott,  2  C.  &  K.  580,  61 
E  C.  L.  5S0;  Andrews  v.  Chapman,  3  C.  &  K. 
286;  Hoare  v.  Silverlock,  9  C.  B.  20;  Curry  v. 
Walter,  1  B.  &  P.  525,  1  Esp.  457;'Ryalls  v. 


Leader,  L.  R.  1  Exch.  296,  12  Jur.  N.  S.  503, 
35  L.  J.  Exch.  185,  14  W.  R.  838,  14  L.  T.  N. 
S.  563:  Bissell  v.  Press  Pub.  Co.,  62  Hun  (N. 
Y.)  551;  Lawyers'  Co-operative  Pub.  Co.  v. 
West  Pub.  Co.,  32  N.  Y.  App.  Div.  585;  Mc- 
Laughlin v.  McMakin,  Bright.  (Pa.)  132; 
Downie  v.  Graham,  3  Montreal  Super.  Ct.  333. 

The  New  York  Code  of  Civil  Procedure,  section 
1907,  provides  that  an  action  cannot  be  main- 
tained against  a  reporter,  editor,  publisher,  or 
proprietor  of  a  newspaper,  for  the  publication 
therein  of  a  fair  and  true  report  of  any  j  udicial 
proceeding,  without  proving  malice  in  making 
the  report.  Salisbury  v.  Union,  etc.,  Co.,  45 
Hun  (N.  Y.)  120;  Hart  v.  Sun  Printing,  etc., 
Assoc.,  79  Hun  (N.  Y.)  358;  Willmann  v.  Press 
Pub.  Co.,  49  N.  Y.  App.  Div.  35;  D'Auxy  v. 
Star  Co.,  (Supm.  Ct.  Tr.  T.)  31  Misc.  (N.  Y.) 
388;  Johns  v.  Press  Pub.  Co.,  61  N.  Y.  Super. 
Ct.  207. 

Under  Statute  in  Utah  the  same  rule  is  laid 
down.    People  v.  Glassman,  12  Utah  238. 

Proceedings  in  Jail  Before  Registrar  in  Bank- 
ruptcy. —  Proceedings  held  in  jail  before  a  reg- 
istrar in  bankruptcy,  upon  the  examination  of 
a  debtor  in  custody,  are  judicial  and  in  a  pub- 
lic court.  A  fair  report,  therefore,  of  these 
proceedings  is  protected.  Ryalls  z.  Leader.  L. 
R.  1  Exch.  296,  12  Jur.  N.  S.  503,  35  L.  J. 
Exch.  185,  14  W.  R.  838,  14  L.  T.  N.  S.  563. 

A  Committee  of  the  House  of  Lords,  when  con- 
ducting an  inquiry  upon  a  matter  referred  to 
it,  has  been  held  to  constitute  a  public  court 
of  justice  whose  proceedings  may  be  reported 
and  commented  upon.  Kane  v.  Mulvains,  Ir. 
R.  2  C.  L.  402. 

Law  Reports.  —  The  privilege  possessed  by 
reporters  of  the  proceedings  of  courts  of  jus- 
tice, provided  the  reports  are  faithful  or  fair, 
although  they  may  be  derogatory  or  defama- 
tory to  individuals  mentioned  in  them,  ex- 
tends to  the  writers  of  law  books  fairly  and 
squarely  citing  these  reports.  Blake  v.  Ste- 
vens, 11  L.  T.  N.  S.  543,  4  F.  &  F.  232. 

4.  Report  of  Ex  Parte  Proceedings.  —  Kimber 
v.  Press  Assoc.,  (1893)  1  Q.  B.  65;  Usill  v. 
Hales,  3  C.  P.  D.  319;  Lewis  v.  Levy,  El.  & 
Bl.  &  El.  537,  96  E.  C.  L.  537;  Ptnero  v.  Good- 
lake,  15  L.  T.  N.  S.  676;  McBee  v.  Fulton,  47 
Md.  403.  28  Am.  Rep.  465  ;  Ackerman  v.  Jones, 
37  N.  Y. 'Super.  Ct.  42;  Bissell  v.  Press  Pub. 
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cc.  Must  Be  an  Account  of  a  Judicial  Proceeding.  —  But,  to  be  protected,  the 
report  must  be  of  a  proceeding  judicial  in  its  nature.1  Thus,  the  publication 
of  a  statement  made  by  a  justice  of  what  had  been  said  by  persons  applying 
to  him  for  a  warrant,  which  statements  do  not  appear  in  any  affidavit,  nor 
were  made  as  part  of  a  hearing,  are  not  privileged.* 

dd.  Judicial  Hearing  Necessary.  —  And  there  must  be  a  judicial  hearing  of 
some  kind.  Hence  the  publication  of  the  contents  of  pleadings  before  they 
come  up  for  hearing  or  action  in  open  court  is  not  privileged.3 

cc.  Must  Re  Fair  Report  —  Must  Be  Confined  to  Actual  Occurrences.  —  The  mere  fact 
that  a  defamatory  publication  purports,  on  its  face,  to  be  matter  spoken  or 
written  in  the  course  of  judicial  proceedings,  will  not  make  it  privileged.  To 
be  within  the  protection  of  the  rule,  it  must  be  a  fair  and  accurate  account  of 
what  actually  occurred,  without  any  material  addition  or  suppression  of  facts.4 

Defamatory  Comments.  —  Thus  it  is  an  established  principle  upon  which  the 
privilege  of  publishing  a  report  of  any  judicial  proceedings  is  admitted  to  rest, 
that  such  report  must  be  strictly  confined  to  the  actual  proceedings  in  court, 
and  must  contain  no  defamatory  observations  or  comments  from  any  quarter 
whatever,  in  addition  to  what  shall  form  strictly  and  properly  the  legal 
proceedings.5 


Co.,  62  Hun  (N.  Y.)  551;  Com.  v.  Costello,  1 
Pa.  Dist.  745;  Metcalf  v.  Times  Pub.  Co.,  20 
R.  I.  674.  See  also  Reg.  v.  Gray,  10  Cox  C. 
C.  184;  Wason  v.  Walter,  L.  R.  4  Q.  B.  73. 
Compare  Duncan  v.  Thwaites,  3  B.  &  C.  556,  10 
E.  C.  L.  179;  Rex  v.  Fleet,  1  B.  &  Aid.  379; 
Rex  v.  Fisher,  2  Campb.  563;  East  v.  Chap- 
man, 2  C.  it  P.  570.  12  E.  C.  L.  268:  Gray  v. 
Sampers,  35  N.  Y.  App.  Div.  270;  Cincinnati 
Gazeite  Co.  v.  Timberlake,  10  Ohio  St.  548,  78 
Am.  Dec.  285. 

1.  Report  of  Proceedings  Before  Magistrate  Not 
in  His  Judicial  Character. —  In  M'Gregor  v. 
Thvvaiies,  3  B.  &  C.  24,  10  E.  C.  L.  6,  it  was 
held  that  an  account  of  a  proceeding  which 
had  taken  place  before  a  magistrate  respecting 
a  matter  in  which  he  was  merely  asked  for  ad- 
vice, and  not  called  upon  to  act  in  his  magis- 
terial capacity,  was  not  privileged  as  being  a 
report  of  judicial  proceedings.  See  also  Lewis 
v.  Levy,  4  Jur.  N.  S.  970. 

An  Article  Published  in  a  Newspaper  Concerning 
an  Attorney  at  Law,  which  would  tend  to  injure 
his  character  and  reputation  as  an  honest  and 
honorable  attorney,  is  prima  facie  libelous, 
and  the  fact  that  it  had  some  connection  with 
judicial  proceedings,  though  not  a  report  of 
any  portion  thereof,  would  not  render  it  priv- 
ileged. Stale  v.  Wait,  44  Kan.  310.  To  the 
same  effect  see  Ludwig  v.  Cramer,  53  Wis.  193. 

Reports  Made  to  Police  Officers  charging  per- 
sons with  crime  are  not  judicial  proceedings 
within  the  meaning  of  the  rule.  Jastrzembski 
v.  Marxhausen,  120  Mich.  677.  See  also  Mc- 
Allister v.  Detroit  Free  Press  Co.,  76  Mich. 
343,  15  Am.  St.  Rep.  318. 

Extract  from  Detective's  Book.  —  In  Fullerton 
v.  Berthiaume,  6  Quebec  Super.  Ct.  342,  it  was 
held  that  entries  in  books  kepi  by  detectives 
are  not  judicial  proceedings,  and  no  privilege 
protects  their  publication. 

Proceedings  Before  Grand  Jury.  —  The  pro- 
ceedings before  a  grand  jury  have  been  held 
not  to  be  proceedings  before  a  judicial  body 
within  the  meaning  of  the  ATew  York  statute. 
McCabe  v.  Cauldwell,  (N.  Y.  Super.  Ct.  Tr.  T.) 
18  Abb.  Pr.  (N.  Y.)  377. 


2.  MrDermott7A  Evening  Journal  Assoc.,  43 
N.  J.  L.  488,  39  Am.  Rep.  606. 

3.  Judicial  Hearing  Necessary.  —  Archambault 
v.  Gieat  Norlh  Western  Tel.  Co.,  4  Montreal 
Q.  B.  122;  Cowley  v.  Pulsifer,  137  Mass.  392, 
50  Am.  Rep.  318;  Park  v.  Detroit  Free  Press 
Co.,  72  Mich.  560,  16  Am.  St.  Rep.  544;  Bar- 
ber v.  St.  Louis  Dispatch  Co.,  3  Mo.  App.  377. 
See  also  Wills  v.  Jones,  13  App.  Cas.  (D.  C.) 
499. 

4.  Report  Must  Be  Fair.  —  Post  Pub.  Co.  v. 
Moloney,  50  Ohio  St.  71;  Moore  v.  Leader 
Pub.  Co.,  8  Pa.  Super.  Ct.  152,  42  W.  N.  C. 
(Pa.)  570;  Saunders  v.  Baxter,  6  Heisk.  (Tenn.) 

369- 

5.  Report  Must  Be  Confined  to  Proceedings  in 
Court  —  England,  —  Stiles  v.  Nokes,  7  East  493; 
Carr  z:  Jones,  3  Smith  401,  503;  Risk  Allah 
Bey  v.  Whitehurst,  18  L.  T.  N.  S.  615;  Smith 
v.  Scott,  2  C.  &  K.  580,  61  E.  C.  L.  580;  An- 
drews v.  Chapman.  3  C.  &  K.  286;  Delegal  v. 
Highley,  3  Bing.  N.  Cas.  950,  32  E.  C.  L.  398, 
5  Scott'  1=4,  8  C.  &  P.  444,  34  E.  C.  L.  472; 
Lyman  v.  Gowing,  L.  R.  6  Ir.  259. 

Canada.  —  Dingwall  v.  Mason,  12  Quebec 
Super.  Ct.  333. 

Illinois.  —  Storey  v.  Wallace,  60  111.  51. 

Iowa.  —  Hulbert  v.  New  Nonpareil  Co.. 
(Iowa  1900)  82  N.  W.  Rep.  928. 

Michigan.  —  Scripps  v.  Reilly,  38  Mich.  10; 
Bathrick  v.  Detroit  Post,  etc.,  Co.,  50  Mich. 
629,  45  Am.  Rep.  63. 

New  York.  —  Stanley  v.  Webb,  4  Sandf.  (N. 
Y.)  21;  Edsall  v.  Brooks,  (N.  Y.  Super.  Ct. 
Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  221,  it  How.  Pr. 
(N.  Y.)  426;  Hart  v.  Sun  Printing,  etc.,  Assoc., 
79  Hun  (N.  Y.)  358. 

Pennsylvania.  —  Godshalk  0.  Metzgar,  (Pa. 
1889)  17  All.  Rep.  215,  23  W.  N.  C.  (Pa.)  541. 

Insertion  of  Observation  Made  by  Magistrate's 
Clerk.— Delegal  v.  Highley.  3  Bing.  N.  Cas. 
950,  32  E.  C.  L.  398. 

Defamatory  Comments  of  Counsel  Outside  of 
Court. —  D'Auxy  v.  Star  Co.,  (Supm.  Ct.  Tr. 
T.)  31  Misc.  (N.  Y.)  388;  Desjardins  v.  Ber- 
thiaume, 16  Quebec  Super.  Ct.  506. 

Headlines  of  Reports.  —  Headlines  prefixed  to 
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Arbitrary  Selections.  — -In  the  same  way  the  publication  of  a  garbled  account 
or  mere  arbitrary  selection  consisting  of  those  portions  of  the  proceedings 
which  impute  crime  or  moral  turpitude  to,  or  cast  ridicule  or  odium  upon,  the 
person  to  whom  they  refer,  is  not  privileged. 1 

But  the  Report  Need  Not  Be  Verbatim ;  it  may  be  an  abridged  or  condensed  state- 
ment, and  if  it  is  a  substantially  fair  account  it  is  sufficient.2 

Distinct  Parts  of  Proceedings.  — -  And  while  a  report  of  the  fragments  of  a  judicial 
proceeding,  if  published  as  a  report  of  the  whole,  is  not  privileged,  yet,  if  what 
is  published  purports  to  be,  and  is,  a  report,  not  of  the  whole  of  the  judicial 
proceeding,  but  only  of  a  distinct  part  of  it,  the  report  of  that  part  is,  if  an 
accurate  account  thereof  and  published  without  malice,  privileged;  as,  for 
example,  where  the  proprietor  of  a  newspaper  publishes  the  first  day's  pro- 
ceedings in  a  trial  before  the  case  is  concluded. z 

Report  of  Judgment  Without  the  Evidence.  —  So  it  has  been  held  that  a  fair  and 
accurate  report  of  the  judgment  in  an  action  published  bona  fide  and  without 
malice  is  privileged,  although  not  accompanied  by  any  report  of  the  evidence 
given  at  the  trial.4 

Burden  of  Proof.  —  It  lies  upon  the  defendant,  who  claims  privilege  in  respect 
to  the  report  of  proceedings  in  a  court  of  justice,  to  show  that  the  report  was 
fair  and  accurate,  but  though  the  burden  lies  upon  him  he  may  always,  in 
order  to  discharge  himself  of  that  burden,  vouch  what  is  proved  for  him  by 
his  opponent.5 

Whether  a  Question  of  Law  or  Fact.  —  Where  the  report  is  a  verbatim  account  of 
what  took  place  at  the  trial,  and  differs  so  little  that  no  reasonable  man  could 
say  that  what  was  omitted  could  affect  the  minds  of  the  jury,  it  is  the  duty  of 
the  court  to  pronounce  the  report  privileged.6  But  if  the  question  of  the 
fairness  of  the  report  is  capable  of  different  conclusions,  the  question  of  privi- 
lege is  for  the  jury.7 

ff.  Malicious  Report.  —  Even  though  a  report  be  a  fair  and  correct  account 
of  the  proceedings  in  a  court  of  justice,  it  will  not  be  privileged  if  published 
with  a  malicious  motive.8 

gg.  Report  of  Obscene  Matter.  —  The  privilege   given  by  law  to  reports  of 

a  report  of  a  judicial  decision  ora  judicial  pro-  N.  S.   130;    Downie  v.  Graham,  3  Montreal 

ceeding  are  no  part  of  the  report,  but  are,  in  Super.  Ct.  333;  Salisbury  v.  Union,  etc.,  Co., 

fact,  comments  upon  it,  and  are  not  privileged  45  Hun  (N.  Y.)  120. 

unless  they  are  a  fair  index  of  the  matter  con-         3.  Report  of  Distinct  Part  of  Proceedings  Privi- 

tained  in  a  truthful  report.    In  determining  leged.  —  Lewis  v.  Levy,  El.  Bl.  &  El.  537,  96 

whether  headlines  prefixed  to  a  report  are  fair,  E.  C.  L.  537. 

they  and  the  matter  to  which  they  refer  must  4.  Fair  Report  of  Judgment  Privileged.  —  Mac- 
be  construed  together.  Lewis  v.  Clement,  3  Dougall  v.  Knight,  17  Q.  B.  D.  636,  approved 
B.  &  Aid.  702,  5  E.  C.  L.  427;  Hart  v.  Sun  in  Macdougall  v.  Knight,  25  Q.  B,  D.  1. 
Printing,  etc.,  Assoc.,  79  Hun  (N.  Y.)  358;  Law-  5.  Burden  of  Proof  as  to  Fairness  of  Report.  — 
yers'  Co  operative  Pub.  Co.  v.  West  Pub.  Co.,  Kimber  v.  Press  Assoc.,  (1893)  1  Q.  B.  65; 
32  N.  Y.  App.  Div.  585;  Edsall  v.  Brooks,  2  Milissich  v.  Lloyds,  13  Cox  C.  C.  575. 
Robt.  (N.  Y.)  29;  Salisbury  z\  Union,  etc.,  Co.,  6.  When  Fairness  a  Question  for  the  Court.  — 
45  Hun  (N.  Y.)  120;  Hayes  v.  Press  Co.,  127  Milissich  v.  Lloyds,  13  Cox  C.  C.  575;  Kimber 
Pa.  St.  642,  14  Am.  St.  Rep.  874.  v.  Press  Assoc.,  (1893)  1  Q.  B.  65;  Boogher  v. 

1.  Garbled  Account  Not  Privileged.  —  Saunders  Knapp,  97  Mo.  122;  Hart  v.  Sun  Printing,  etc., 
v.  Mills,  6  Bing.  213,  19  E.  C.  L.  60;  Bathrick  Assoc.,  79  Hun  (N.  Y.)  358. 

v.  Detroit  Post,  etc.,  Co.,  50  Mich.  629,  45  Am.         7.  Fairness  Generally  a  Question  for  the  Jury. 

Rep.  63;  Arnold  v.  Sayings  Co.,  76  Mo.  App.  —Milissich  v.   Lloyds,   13  Cox  C.    C.  575; 

159;  Metcalf  v.  Times  Pub.  Co.,  20  R.  I.  674.  Boogher  v.  Knapp,  97  Mo.  122;  Willmann  v. 

See  also  Lewis  v.  Walters,  4  B.  &  Aid.  605,  6  Press  Pub.  Co.,  49  N.  Y.  App.  Div.  35;  D'Auxy 

E.  C.  L.  620;  Kane  v.  Mulvains,  Ir.  R.  2  C.  L.  v.  Star  Co.,  (Supm.  Ct.  Tr.  T.)  31  Misc.  (N.  Y.) 

402.  388;    Huff  v.  Bennett,  4  Sandf.  (N.  Y.)  120. 

Extracts  from  the  Pleadings.  —  So  the  publi-  See  also  Warner  v.  Press  Pub.  Co.,  15  Daly 

cation  of  only  one  part  of  a  bill  is  not  privi-  (N.  Y.)  545. 

leged.    Metcalf  v.  Times  Pub.  Co.,  20  R.  I.         8.  Fair  Report  Not  Privileged  if  Malicious. — 

674-  Stevens  v.  Sampson,  5  Ex.    D.  53;  Rex  v. 

2.  Report  Need  Not  Be  Verbatim.  —  Andre ws  Carlile,  3  B.  &  Aid.  167,  5  E.  C.  L.  252.  See 
v.  Chapman,  3  C.  &  K.  289;  Hoare  v.  Silver-  also  Saunders  v.  Mills,  6  Bing.  213,  19  E.  C. 
lock,  9  C.  B.  20;  Turner  v.  Sullivan,  6  L.  T.  L.  6c ;  Wills  v.  Jones,  13  App.  Cas.  (D.  C.)  482. 
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judicial  proceedings  does  not  extend  to  reports  which  contain  matters  of  an 
obscene  and  demoralizing  character.1  ......        ,     ,  • 

hh  Extracts  from  Judgment  Record.  —  The  rule  that  the  publication  of  a  fair 
and  correct  report  of  proceedings  taking  place  in  a  court  of  justice  is  privileged 
extends  to  the  publication  of  a  copy  of  the  record  of  a  judgment  kept  pursu- 
ant to  statute,  and  this  though  the  judgment  was  entered  upon  a  warrant  of 
attorney  since  it  is  the  mere  publication  of  a  copy  of  a  document  which  the 
public  is  entitled  to  inspect.2  But  an  additional  statement  in  express  terms 
or  by  necessary  construction,  that  the  judgment  remained  unsatisfied  at  the 
date'of  publication,  will  not  be  privileged.3 

(b)  Legislative  Proceedings.  —  Faithful  and  fair  reports  of  proceedings  in  parlia- 
ment or  other  similar  legislative  bodies,  though  the  character  of  individuals 
may  suffer  thereby,  are  privileged  in  die  same  manner  as  similar  reports  of 
proceedings  in  courts  of  justice.1  This  rule  has  been  applied  to  the  publica- 
tion of  parliamentary  debates  in  their  entirety.5  But  the  publication  of  a 
particular  speech  made  in  parliament  for  the  express  purpose  of  attacking  the 
conduct  or  character  of  a  person,  and  afterwards  published  with  the  like  pur- 
pose or  effect,  is  not  privileged.0 

(c)  Other  Proceedings  of  Public  Interest.  —  While  it  has  been  held  that  the  publica- 
tion of  matter  defamatory  of  an  individual  is  not  privileged  merely  because  the 
libel  is  contained  in  a  fair  report  in  a  newspaper  or  pamphlet  of  what  occurred 
at  a  meeting  held  for  a  public  purpose,7  yet  it  seems  to  be  the  prevailing  rule 
that  proceedings,  if  of  public  interest,  need  not  be  those  of  a  judicial  or  legis- 
lative body  to  render  a  fair  report  thereof  privileged.** 

Report  of  Meeting  of  City  Council.  —  There  is  some  conflict  of  authority  as  to 
whether  the  privilege  extends  to  the  report  of  a  meeting  of  a  town  or  city 
council.  In  Louisiana  the  question  has  been  decided  affirmatively,9  but  m 
other  jurisdictions  a  different  rule  is  laid  down  where  the  report  is  not  official, 
but  is  published  as  an  item  of  news.10 

&  S.  275;  Rex  v.  Abingdon,  I  Esp.  226.  See 
also  Wason  v.  Walter,  L.  R.  4  Q-  B.  73- 

7.  Fair  Report  of  Meeting  for  Public  Purpose 
Held  Not  Privileged.  —  Davison  v.  Duncan,  7 
El.  &  Bl.  229,  go  E.  C.  L.  229,  3  Jur.  N.  S.  613, 
26  L.  J.  Q.  B.  104. 

Proceedings  of  Parish  Vestry.  —  Thus  it  has 
been  held  that  a  publication  of  the  proceedings 
of  a  parish  veslry,  at  which  a  libel  is  read,  is 
not  so  privileged.    Popham  v.  Pickburn,  7  H. 

6  N.  891,  8  Jur.  N.  S.  179,  31  L.  J.  Exch.  133, 
10  W.  R.  324,  5  L-  T.  N.  S.  846. 

8.  Report  of  Proceedings  Other  than  Judicial 
or  Legislative  Privileged.  —  Albutt  ».  General 
Council,  etc.,  23  Q.  B.  D.  400. 

Medical  Society.  —  Thus,  in  Barrows  v.  Bell, 

7  Gray  (Mass.)  301,  66  Am.  Dec.  479,  it  was 
held  that  the  publication  by  a  member  of  the 
Massachusetts  Medical  Society  of  a  fair  ac- 
count of  the  proceedings  of  that  society,  which 
was  a  chartered  public  corporation,  in  ihe 
expulsion  of  a  member  for  a  cause  within 
its  jurisdiction,  was  privileged.  To  the  same 
effect  see  Albutt  v.  Geneial  Council,  etc.,  23 
Q.  B.  D.  400. 

~  Under  Statute  in  New  York  the  privilege  is  ex- 
tended to  reports  of  public  proceedings  other 
than  judicial  or  legislative  proceedings.  See 
Sarasohn  v.  Workingmen's  Pub.  Assoc.,  41  N. 
Y.  App.  Div.  302. 

9.  Report  of  Municipal  Council.  —  Wallis  v. 
Bazet.  34  La.  Ann.  131:  Meteye  v.  Times- 
Democrat  Pud.  Co.,  47  La.  Ann.  824. 

10.  Buckstaff  v.  Hicks.  94  Wis.  34,  59  Am. 
Volume  XVIII. 


1.  Report  of  Obscene  Matter.  —  Rex  v.  Salis- 
bury,! Ld.  Raym.  341;  Rex  v.  Carlile,  3  B.  & 
Aid.  167,  5  E.  C.  L.  252;  Com.  v.  Costello,  1 
Pa.  Dist.  745.  See  also  Steele  v.  Brannan,  L. 
R,  7  C.  P.  26T. 

2.  Extract  from  Judgment  Record  Privileged.  — 
Searles  v.  Scarlett,  (1892)  2  Q.  B.  56;  Cosgrave 
v.  Trade  Auxiliary  Co.,  Ir.  R.  8  C.  L.  349; 
Annaly  v.  Trade  Auxiliary  Co.,  26  L.  R.  Ir. 
394;  Williams  v.  Smith,  22  Q.  B.  D.  134.  See 
also  Fleming  v.  Newton,  1  H.  L.  Cas.  363. 

3.  Williams  v.  Smith.  22  Q.  B.  D.  134.  See 
also  M'Nally  v.  Oldham,  16  Ir.  C.  L.  298. 

4.  Reports  of  Legislative  Proceedings.  —  Wason 
v.  Walter,  8  B.  &  S.  671,  L.  R.  4  Q-  B.  73; 
Terry  v.  Fellows,  21  La.  Ann.  375. 

In  Rex  v.  Wright,  8  T.  R.  293,  it  was  held 
that  the  publication  of  a  copy  of  the  report  of 
a  committee  of  the  House  of  Commons,  which 
the  House  had  ordered  to  be  printed,  was 
privileged. 

But  in  Stockdale  v.  Hansard.  9  Ad.  &  El.  r, 
36  E.  C.  L.  13,  it  was  held  that  an  order  of  the 
House  of  Commons  directing  a  paper,  forming 
no  pait  of  the  proceedings  of  the  House  and 
c  mtaining  libelous  matter,  to  be  printed  and 
sold  to  the  public,  and  a  resolution  of  the 
House  that  such  an  order  was  within  its  priv- 
ileges, did  not  protect  the  publisher  of  the 
paper  from  an  action  of  libel. 

5.  Report  of  Parliamentary  Debate.  —  Wason  v. 

Walter,  L.  R.  4  Q-  B.  73- 

6.  Publication  of  Particular  Speech  Attacking 
Character  of  Individual.  —  Rex  v.  Creevey,  1  M. 

104O 


Privileged  Communication.       LIBEL  AND  SLANDER.  Qualified  Privilege. 


Ex  Parte  Proceedings.  —  It  has  been  held  that  the  publication  of  a  report  of 
preliminary  and  ex  parte  proceedings  of  a  body  possessing  neither  legislative 
judicial,  nor  ^m-judicial  powers,  as,  for  instance,  a  joint  committee  appointed 
by  a  state  legislature  to  obtain  evidence  by  which  the  state's  counsel  might 
be  guided  in  instituting  criminal  prosecutions  against  the  perpetrators  of  land 
frauds  and  forgeries,  was  not  privileged  where  the  proceedings  were  secret  and 
'carried  on  with  closed  doors.1  And  indeed  it  has  been  held  that  a  preliminary 
and  ex  parte  inquiry  into  the  misconduct  of  a  medical  officer,  by  a  meeting  of 
poor-law  guardians,  is  not  the  proper  subject  of  a  privileged  report,  where  the 
proceedings  ought  to  have  been,  but  were  not,  carried  on  with  closed  doors. 

(20)  Presence  of  Uninterested  Third  Person.  —  Where  the  relation  between 
the  parties  to  the  communication  is  such  as  to  make  the  occasion  one  of  quali- 
fied privilege,  the  mere  presence  of  a  third  person  who  has  no  interest  or  duty 
in  the  subject-matter  of  the  communication  will  not  take  away  the  privilege. 
Where  the  presence  of  bystanders  is  a  mere  casual  incident,  not  in  any  sense 
sought  for  by  the  defendant,  he  will  not  be  deprived  of  his  privilege.3  But 
the  existence  of  malice  may  be  inferred  if  an  opportunity  is  sought  to  make 
the  communication  before  third  persons  not  legally  interested  in  hearing  it. 

(21)  Dictation  to  Clerk.  —  Should  the  dictation  to  a  clerk  of  a  letter  con- 
taining defamatory  matter  be  deemed  a  publication,  still  the  publication  is 
privileged  if  the  writing  of  the  defamatory  letter  falls  within  the  ordinary  busi- 
ness of  the  writer,  and  the  dictation  to  the  clerk  is  the  ordinary  and  reasonable 
method  of  conducting  such  business.  Thus  it  has  been  held  that  a  communi- 
cation written  and  sent  to  the  plaintiff  by  a  solicitor  for  the  purpose  of  obtain- 
ing payment  of  a  client's  bill  is  a  part  of  the  ordinary  business  of  a  solicitor 
and  is  privileged,  notwithstanding  the  fact  that  it  was  dictated  to  a  clerk  in 
the  solicitor's  office,  and  was  copied  into  the  letter  book  by  another  clerk.5 
On  the  other  hand,  it  has  been  held  that  if  a  merchant  dictates  to  a  clerk  a 
libelous  statement  about  a  customer,  which  that  clerk  takes  down  and  gives  to 
another  clerk  in  the  office  to  copy,  the  occasion  of  the  publication  is  not 
privileged.6 

(22)  Transmission  by  Post-office  Telegram.— The  transmission  unnecessarily 
by  post-office  telegram  of  libelous  matter  which  would  have  been  privileged 

St.  Rep.  853.    See  also  Boehmer  v.  Detroit  pare  Webber  v.  Vincent,  (Supm.  Ct.  Gen.  T.)  9 

Free  Press  Co.,  94  Mich.  7,  34  Am.  St.  Rep.  N.  Y.  Supp.  101. 

,rg  Charge  Against  Employee  m  Presence  of  Third 

In  Trebby  v.  Transcript  Pub.  Co.,  74  Minn.  .  Person.  —  Toogood  v.  Spyring,  1  C.  M.  &  R. 

84,  it  was  held  that  the  publication  in  a  news-  181.    See  also  McCarty  v.  Lambley,  20  N.  Y. 

paper  as  an  item  of  news,  of  a  resolution  App.  Div.  264. 

attacking   the   character  of   a  private  indi-  And  in  Taylor  v.  Hawkins,  16  Q.  B.  307,  71 

vidual,  was  not  privileged  either  absolutely  E.  C.  L.  307,  it  was  held  that  if  a  master  about 

or  conditionally,  the  resolution  being  wholly  to  dismiss  his  servant  for  dishonesty  calls  in 

outside  of  the  scope  of  the  duty  of  the  city  a  friend  to  hear  what  passes,  the  presence  of 

council,  such  third  person  does  not  take  away  privi- 

1.  Publication  of  Ex  Parte  Proceedings  Not  lege  from  words  which  ihe  master  then  uses 
Judicial  or  Legislative.  —  Belo  v.  Wren,  63  Tex.  imputing  the  dishonesty.  See  also  Somerville 
686.  v.  Hawkins,  16  L.  T.  N.  S.  283. 

2.  Purcell  v.  Sowler,  2  C.  P.  D.  215,  46  L.  J.  Presence  of  Reporters  Held  Not  to  Impair  the 
C  PI.  308,  25  W.  R.  362,  36  L.  T.  N.  S.  Privilege.  —  Pittard  v.  Oliver,  (1891)  1  Q.  B. 
416.    See  also  Pierce  v.  Ellis,  6  Ir.  C.  L.  55.  474-    See  also  Briggs  v.  Garrett,  111  Pa.  St. 

3.  Privilege  Not  Destroyed  by  Presence  of  Un-  417,  56  Am.  Rep.  274. 

interested  Third  Person.  —  Toogood  v.  Spyring,  4.  Parsons  v.  Surgey,  4  F.  &  F.  247.  See 

1  C    M    &  R.  i8r;  Padmore  v.  Lawrence,  n  also  Fahr  v.  Hayes,  50  N.  J.  L.  275. 

Ad.  &  El.  380,  39  E.  C.  L.  115;  Crisp  v.  Gill,  5  5.  Dictation  by  Solicitor  to  Clerk  Held  Priv- 

W.  R.  494-    Broughlon  v.  McGrew,  39  Fed.  ileged.  —  Boxsius  v.  Freies,  (1894)  1  Q.  B.  842. 

Rep.  676;  Brow  v.  Hathaway,  13  Allen  (Mass.)  As  to  What  Constitutes  Publication,  see  ihe  se.c- 

239-  Hatch  v.  Lane,  105  Mass.  395;  Fahr  v.  tion  Publication,  infra. 

Hayes,  50  N.  J.  L.  275;  Wells  v.  Lindop,  T3  6.  Dictation  by  Merchant  to  Clerk  Held  Not  Privi- 

Ont.  434;  Gorst  v.  Barr,  13  Ont.  644.    See  also  leged.  —  Pullman  v.  Hill,  (1891)  1  Q.  B.  524. 

Gorman  v.  Urquhart,  34  N.  Bruns.  322;  Manby  Compare  Harper  v.  Hamilton  Retail  Grocers' 

v.  Witt,  18  C.  B.  544,  86  E.  C.  L.  544.     Com-  Assoc.,  37  Can.  L.  J.  31. 
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if  sent  in  a  scaled  letter,  avoids  the  privilege,  because  the  communication  is 
transmitted  through  unprivileged  persons.'  m 

(23)  Charges  Against  Stranger  to  Privileged  Occasion.  —  Notwithstanding 
the  existence  of  a  privileged  occasion  between  the  parties  to  a  communication, 
an  irrelevant  defamatory  statement  concerning  a  third  person  having  no 
connection  whatever  with  the  occasion  will  be  prima  facie  unprivileged.2  But 
where  a  defamatory  charge  against  a  third  person  is  inseparably  connected  with 
a  privileged  communication  concerning  another,  it  v/ill  be  protected  by  the 
privilege.3 

(24)  Repetitions.  —  Upon  the  question  whether  words  are  privileged,  the 
same  rule  applies  to  repetitions  of  what  is  false  as  to  false  statements  directly 
m  n  d  c  ^ 

Effect  on  Original  Utterer  of  Privileged  Repetition. —The  general  rule  that  the 

remedy  of  a  slandered  person  in  cases  where  the  words  are  uttered  by  the 
original  slanderer  to  another  who  communicates  them  to  a  third  person, 
whereby  special  damage  arises,  is  against  the  intermediate  person  and  not  the 
original  slanderer,  has  been  held  not  to  apply  where  the  slander  is  repeated 
under  such  circumstances  as  to  be  privileged,  as  where  such  intermediate  per- 
son is  under  a  moral  obligation  to  make  the  repetition.5 

c.  Malice.  —  Notwithstanding  the  existence  of  a  privileged  occasion,  the 
jury  will  be  justified  in  awarding  damages  to  the  plaintiff  if  it  appears  from 
the  evidence  adduced  that  the  communication  was  made  with  malice  and  not 
in  good  faith.6  Some  of  the  authorities  maintain,  moreover,  that  proof  of 
gross  carelessness  or  a  want  of  probable  cause  for  belief  in  the  matter  com- 
municated may  be  tantamount  to  malice  in  fact  in  depriving  the  defendant  of 
his  privilege.7    But  the  English  rule,  which  has  been  adopted  in  Canada  and 


1.  Transmission  by  Post-office  Telegram.  —Wil- 
liamson v.  Freer,  L.  R.  9  C.  P.  393. 

2.  Communications  Concerning  Stranger  to  Privi- 
leged Occasion.  —  Nevill  v.  Fine  Arts,  etc.,  Ins. 
Co.,  (1895)  2  Q.  B.  170;  Robinett  v.  Raby,  13 
Md.  95;  Moore  v.  Manufacturers  Nat.  Bank, 
I2T  N.  Y.  426. 

3.  Manby  v.  Witt,  18  C.  B.  54+,  86  E.  C.  L. 
544,  2  Jur.  N.  S.  1004;  Davies  v.  Snead,  L.  R. 

5  Q.  B.  60S;  Etchison  v.  Pergerson,  88  Ga.  620. 
But  see  Coombs  v.  Rose,  8  Blackf.  (Ind.)  155. 

4.  Privileged  Repetitions.  —  Haynes  v.  Clin- 
ton Printing  Co.,  169  Mass.  512.  Compare 
Briggs  v.  Garrett,  111  Pa.  St.  412,  56  Am.  Rep. 
274- 

5.  Liability  of  Originator  of  Slander  Where  Repe- 
tition Is  Privileged.  —  Derry  y.  Handley,  16  L. 
T.  N.  S.  263;  Keenholls  v.  Becker,  3  Den.  (N. 
Y.)  346;  Terwilliger  v.  Wands,  17  N.  Y.  54,  72 
Am.  Dec.  420;  Fowles  v.  Bowen,  30  N.  Y.  20; 
Bassell  v.  Elmore,  48  N.  Y.  561;  Titus  v.  Sum- 
ner, 44  N.  Y.  266.  See  also  Parkins  v.  Scott, 
1  H.  &  C.  153;  Elmer  v.  Fessenden,  151  Mass. 
359;  Briggs  v.  Garreit,  111  Pa.  St.  412,  56  Am. 
Rep.  274. 

6.  Conditional  Privilege  Defeated  by  Proof  of 
Malice  —  England. —  Kelly  v.  Partington,  2  N. 

6  M.  460,  4  B.  &  Ad.  700.  24  E.  C.  L.  144; 
Oddy  v.  Paulet,  4  F.  &  F.  1009;  Proctor  v 
Webster,  55  L.  J.  Q.  B.  150,  16  Q.  B.  D.  112. 
53  L.  T.  N.  S.  765;  Hoopers.  Truscott,  2  Scott 
672;  Hartvvell  v.  Vessey,  3  L.  T.  N.  S.  275. 

California.  —  Preston  v.  Frey,  91  Cal.  107; 
Harris  v.  Zanone,  93  Cal.  59. 

Connecticut.  —  Dennehy  v.  O'Connell,  66 
Conn.  175. 

Georgia.  —  Etchison  v.  Pergerson,  S8  Ga.  626. 
Illinois.  —  Wharton       Wright,  30  111.  App< 
343;  Wright  v.  Wright,  30  111.  App.  349. 
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Iowa.  —  Hollenbeck  v.  Ristine,  105  Iowa  488. 
Kentucky.  —  Cole   v.  Wilson,    18  B.  Mon. 
(Ky.)  212. 

Michigan.  —  Smith  v.  Smith,  73  Mich.  445, 
16  Am.  St.  Rep.  594. 

Minnesota.  —  Quinn  v.  Scott,  22  Minn.  456; 
Lowry  v.  Vedder,  40  Minn.  475;  Martin  v. 
Paine,  69  Minn.  482. 

Mississippi.  —  Alabama,  etc.,  R.  Co.  v. 
Brooks,  69  Miss.  184. 

Missouri.  —  State  v.  Derry,  20  Mo.  App.  552. 

Nebraska.  —  Vallery  v.  State,  42  Neb.  123. 

New  Hampshire.  —  State  v.  Burnham,  9  N. 
H.  34,  31  Am.  Dec.  217. 

New  York.  —  Lewis  v.  Chapman,  16  N.  Y. 
369;  Hamilton  v.  Eno,  81  N.  Y.  116;  Hinman 
v.  Hare,  104  N.  Y.  641,  6  Cent.  Rep.  51. 

Pennsylvania.  —  Conrovv.  Pittsburgh  Times, 
139  Pa.  St.  334,  23  Am.  St.  Rep.  188;  Jackson 
v.  Pittsburgh  Times,  152  Pa.  St.  416,  34  Am. 
St.  Rep.  659;  Com.  v.  Mellon,  29  W.  K.  C. 
(Pa.)  433. 

Rhode  Island.  —  Tillinghast  v.  McLeod,  17 
■R.  I.  208. 

Virginia.  —  Chaffin  v.  Lynch,  83  Va.  106. 

Wisconsin.  —  Eviston  v.  Cramer,  47  Wis.  659; 
Hellstern  v.  Katzer,  103  Wis.  391. 

Canada.  —  Wells  v.  Lindop,  14  Ont.  275, 
affirmed  15  Ont.  App.  695;  Boydell  v.  Morrow, 
15  Ouebec  Super.  Ct.  191. 

Employer  and  Employee  —  Honest  Suspicion  — 
Lack  of  Full  Belief  in  Truth  of  Charge  Does  Not 
Destroy  Privilege.  —  Billings  v.  Fairbanks,  139 
Mass.  66. 

7.  Want  of  Probable  Cause  Held  Equivalent  to 

Malice.  —  Locke  ;\  Bradstreet  Co.,  11  Fed. 
Rep.  771;  McNally  v.  Burleigh,  91  Me.  22; 
Toothaker  v.  Conant,  91  Me.  438;  Coates  v. 
Wallace,  4  Pa.  Super.  Ct.  253,  40  W.  N.  C 
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to  some  extent  in  the  United  States,  is  opposed  to  this  view,  and  substantially 
holds  that  the  privilege  will  be  defeated  by  nothing  short  of  bad  faith  or 
malevolence,  as  that  the  defendant  stated  what  he  knew  to  be  false,  or  that- 
out  of  anger  or  some  other  wrong  motive,  the  defendant  stated  what  he  did 
not  know  to  be  true,  reckless  whether  it  was  true  or  false.1  The  jury  may 
draw  the  inference  of  malice  not  only  from  extrinsic  facts,2  but  also  from  the 
terms  in  which  the  communication  is  made,  as  where  they  are  in  manifest 
excess  of  the  occasion.3  But  it  has  been  held  that  the  mere  fact  that  the  jury 
find  that  the  language  used  was  excessive  will  not  take  away  the  privilege 
unless  they,  at  the  same  time,  find  that  there  was  malice.4 

d.  Falsity  of  Communication.  —  Where  the  defendant  shows  circum- 
stances that  furnish  an  occasion  for  a  privileged  communication,  the  plaintiff 
may  rely  on  the  presumption  of  falsity  of  the  charges  made  against  him,  and 
if  he  shows  actual  malice  and  want  of  good  faith  in  the  defendant,  he  need 
not  assume  the  burden  also  of  proving  the  falsity.5 


(Pa.)  235;  Ingram  v.  Reed,  5  Pa.  Super.  Ct. 
550;  Collins  v.  Morning  News  Co.,  41  W.  N. 
C.  (Pa.)  425;  Briggs  v.  Garrett,  in  Pa.  Si.  404; 
56  Am.  Rep.  274;  Karger  v.  Rich,  81  Wis.  177; 
See  also  Bradstreet  Co.  v.  Gill,  72  Tex.  115,  13 
Am.  Sr.  Rep.  768;  Atwill  v.  Mackintosh,  120 
Mass.  177;  Howland  v.  Flood,  160  Mass. 
517- 

1.  Want  of  Probable  Cause  Held  Not  Tantamount 
to  Malice.  —  Clark  v.  Molyneux,  3  Q.  B.  D.  237. 
Royal  Aquarium,  etc.,  Soc.  v.  Parkinson, 
(1892)  1  Q.  B.  431;  Hafl  v.  NevvCastle  First 
Nat.  Bank,  19  N.  Y.  App.  Div.  423;  Bays  v. 
Hunt,  60  Iowa  251;  Robinson  v.  Dun,  24  Ont. 
App.  287.  See  also  Stuart  v.  Bell,  (1891)  2  Q. 
B.  351.  Compare  Cook  v.  Hill,  3  Sandf.  (N. 
Y.)  341;  McClean  v.  New  York  Press  Co., 
(Supm.  Ct.  Gen.  T.)  19  N.  Y.  Supp.  262;  Hol- 
lenbeck  v.  Ristine,  105  Iowa  488. 

2.  Malice  Inferred  from  Extrinsic  Facts.  — 
Cooke  v.  Wildes,  1  Jur.  N.  S.  610,  5  El.  &  Bl. 
329,  85  E.  C.  L.  329;  Rogers  v.  Clifton,  3  B.  & 
P.  587;  Rausch  v.  Anderson,  75  111.  App.  526; 
Mielenz  v.  Quasdorf,  68  Iowa  726;  Atwill  v. 
Mackintosh,  120  Mass.  177;  Byrd  v.  Hudson, 
113  N.  Car.  212;  Holt  v.  Parsons,  23  Tex.  9, 
76  Am.  Dec.  49;  Hanes  v.  Burnham,  23  Ont. 
App.  90. 

Evidence  Admissible  to  Show   Malice.  —  The 

fact  that  the  slanderous  or  libelous  words  are 
repeated,  or  that  similar  statements  are  made 
at  other  times,  is  admissible  to  show  the  ani- 
mus of  the  defendant.  Jackson  v.  Adams,  1 
Hodges  78:  Harris  v.  Zanone,  93  Cal.  59; 
Behee  v.  Missouri  Pac  R.  Co.,  71  Tex.  424. 
See  also  Rogers  v.  Clifton,  3  B.  &  P.  587. 

And  such  evidence  cannot  be  excluded 
simply  because  it  may  disclose  another  and  a 
different  cause  of  action.  Pearson  v.  Lemaitre, 
5  M.  &  G.  700,  44  E.  C.  L.  366. 

But  if  there  is  a  considerable  interval  be- 
tween the  statements  introduced  to  show 
malice,  and  the  prior  publication,  it  is  proper 
to  direct  the  jury  to  consider  whether  such 
subsequent  statements  might  not  refer  to  some- 
thing which  happened  subsequently  to  the 
libel,  so  as  not  to  show  malice  in  the  defend- 
ant at  the  time  of  the  publication  of  the  malice 
charged.  Hemmings  v.  Gasson,  El.  Bl.  &  El. 
346,  96  E.  C.  L.  346. 

Dispute  Between  Parties.  —  In  an  action  for 
words  which  are  prima  facie  privileged,  evi- 


dence tending  to  make  out  an  admission  by 
the  defendant,  subsequently  to  the  speaking  of 
the  words,  of  a  dispute  existing  between  him 
and  the  plaintiff  before  the  speaking  of  the 
words,  about  a  sum  of  money  claimed  to  be 
due  from  the  defendant  to  the  plaintiff,  is  ad- 
missible to  show  express  malice.  Simpson  v. 
Robinson,  12  Q.  B.  511,  64  E.  C.  L.  511,  13  Jur. 
187,  18  L.  J.  Q  B.  73.  See  also  Rogers  v.  Clif- 
ton, 3  B.  &  P.  587. 

3.  Excessive  Language  as  Evidence  of  Malice.  — 
Wright  v.  Woodgate,  2  C.  M.  &  R.  573;  Gilpin 
v.  Fowler,  9  Exch.  615;  Fryers.  Kinnersley, 
15  C.  B.  N.  S.  430,  109  E.  C.  L.  430;  Cooke  v. 
Wildes,  1  Jur.  N.  S.  610,  5  El.  &  Bl.  329,  85  E. 
C.  L.  329,  24  L.  J.  Q.  B.  367,  3  C.  L.  R.  1090; 
Merchants'  Ins.  Co.  v.  Buckner,  (C.  C.  A.)  98 
Fed.  Rep.  222;  Atwill  v.  Mackintosh,  120  Mass. 
T77;  Bacon  v.  Michigan  Cent.  R.  Co.,  66  Mich. 
166;  Sullivan  v.  Strathan-Hutton-Evans  Com- 
mission Co.,  152  Mo.  268;  Byrd  v.  Hudson, 
113  N.  Car.  212;  Neeb  v.  Hope,  in  Pa.  St. 
145;  Jackson  v.  Pittsburgh  Times,  152  Pa.  St. 
406,  34  Am.  St.  Rep.  659;  Kent  v.  Bongartz, 
15  R.  I.  72,  2  Am.  St.  Rep.  870;  Holt  v.  Par- 
sons, 23  Tex.  9,  76  Am.  Dec.  49;  Holliday 
Ontario  Farmers'  Mut.  Ins.  Co.,  1  Ont.  App. 
483. 

The  fact  that  a  letter  directed  the  reader  of 
it  to  read  it  to  all  he  desired,  takes  away  any 
privilege  that  may  pertain  to  it,  if  the  sugges- 
tion was  observed  and  the  contents  of  the  let- 
ter disseminated.  Coles  v.  Thompson,  7  Tex. 
Civ.  App.  666. 

Where  Words  Are  Capable  of  Two  Constructions. 
—  Spill  v.  Maule,  38  L.  J.  Exch.  138,  L.  R.  4 
Exch.  232,  17  W.  R.  805,  20  L.  T.  N.  S.  675. 

4.  Excess  Held  Not  Equivalent  to  Malice.  — 
Cowles  v.  Potts,  11  Jur.  N.  S.  949;  Nevill  v. 
Fine  Arts,  etc.,  Ins.  Co.,  64  L.  J.  Q.  B.  681, 
(1895)  2  Q.  B.  156,  14  Reports  587,  72  L.  T.  N. 
S.  525,  59  J.  P.  371.  See  also  Fresh  v.  Cutter, 
73  Md.  93,  25  Am.  St.  Rep.  575;  Brow  v.  Hath- 
away, 13  Allen  (Mass.)  239;  Atwill  v.  Mackin- 
tosh, 120  Mass.  177. 

But  in  Karger  v.  Rich,  81  Wis.  177,  it  was 
held  that  a  finding  by  the  jury  that  the  words 
were  not  spoken  in  the  proper  place  and  man- 
ner is  equivalent  to  a  finding  of  express  malice 
and  defeats  the  privileged  occasion. 

5.  Plaintiff  Need  Not  Prove  Falsity.  —  Atwater 
v.  Morning  News  Co.,  67  Conn.  504. 
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Privileged  Communications. 


LIBEL  AND  SLAMDEH. 


Qualified  Privilege. 


Falsity  as  Evidence  of  Malice.  —  But  while  the  plaintiff  may  rely  upon  the  pre- 
sumption of  falsity  of  the  charges  made  against  him,  he  is  not  required  to  do 
so,  and  may  introduce  affirmative  evidence  of  such  falsity  as  a  step  in  the 
proof  of  malice;  but  the  falsity  of  the  charges  made  against  him  is  not  in  itself 
sufficient  to  establish  malice,  and  only  becomes  sufficient  when  coupled  with 
evidence  tending  to  show  that  the  defendant  made  them  knowing  them  to  be 
false,  or  with  other  evidence  tending  to  show  malice.1 

c  Whether  Question  of  Law  or  of  Fact  —  Existence  of  Privileged 
Occasion. —  It  is  proper  for  the  jury  to  find  the  facts  on  which  the  question 
of  privilege  depends,  and  on  conflicting  and  uncertain  evidence  it  is  proper 
to  instruct  the  jury  in  regard  to  what  constitutes  a  privilege,  and  leave 
them  to  say,  on  the  evidence,  whether  the  essential  facts  are  proved.2  But 
when  the  facts  are  determined,  it  is  for  the  court  to  say,  as  a  matter  of  law, 
whether  a  privileged  occasion  is  shown,  and  if  they  are  of  opinion  that  the 
communication  is  privileged,  and  there  is  no  evidence  intrinsic  or  extrinsic  of 
malice  in  fact,  they  ought  to  nonsuit. :* 

Existence  of  Malice.  —  But  where  there  is  evidence  of  malice  to  rebut  the  occa- 
sion of  privilege  the  judge  must  submit  the  case  to  the  jury.'1    In  order  to 

St.  Rep.  819;  Gulf,  etc.,  R.  Co.  v.  Floore,  (Tex. 
Civ.  App.  1897)42  S.  W.  Rep.  607;  Cranfill  v. 
Hayden,  22  Tex.  C\v.  App.  656. 

Virginia.  —  Chaffin  1).  Lynch,  84  Va.  884; 
Strode  v.  Clement,  90  Va.  553. 

West  Virginia.  —  Ward  v.  Ward,  (W.  Va. 
1900)  35  S.  E.  Rep.  873. 

Wisconsin.  —  Brown  v.  Vannaman,  85  Wis. 
451,  39  Am.  St.  Rep.  860;  Rude  v.  Nass,  79 
Wis.  326,  24  Am.  St.  Rep.  717. 

Canada.  —  Graham  v.  Pelland,  5  Quebec  Q. 

B.  196;  Ray  v.  Corbett,  4  Russ.  &  G.  407. 
4.  The  Question  of  Malice  to  Be  Submitted  to  the 

Jury  —  England. — Jackson  v.  Hopperton,  16 

C.  B.  N.  S.  829,  hi  E.  C.  L.  829;  Cooke  v. 
Wildes,  5  El.  &  Bl.  328,  85  E.  C.L.  328;  Keliy 
v.  Parlington,  4  B.  &  Ad.  700,24  E.  C.  L.  144; 
O'Donoghue  v.  Hussey,  Ir.  R.  5  C.  L.  124; 
Statce  v.  Griffith,  L.  R.  2  P.  C.  420,  Gilpin  v. 
Fowler,  9  Exch.  615. 

Delaware.  —  Cameron  v.  Cockran,  2  Marv. 
(Del.)  166. 

Maryland.  —  Garrett 
418;  Fresh  v.  Cutter,  73 
Rep.  575. 

Massachusetts.  —  Atwill  v.  Mackintosh,  120 
Mass.  177. 

Michigan.  —  Bacon  v. 
Co.,  C6  Mich.  166;  Bell  - 

267;  Hewitt  v.  Morley,  in  Mich.  187;  Brewer 
v.  Chase,  121  Mich.  526.  See  also  Trebilcock 
v.  Anderson,  117  Mich.  39. 

New  York.  —  Hamilion  v.  Eno,  81  N.  Y.  116; 
Lally  v.  Emery,  59  Hun  (N.  Y.)  237;  Hill  v. 
Durham  House  Drainage  Co.,  79  Hun  (N.  Y.) 
335;  Youmans  v.  Paine,  86  Hun  (N.  Y.)  479; 
Garby  v.  Bennett,  40  N.  Y.  App.  Div.  163; 
Jarvis  v.  Hatheway,  3  Johns.  (N.  Y.)  180,  3 
Am.  Dec.  473. 

Pennsylvania.  —  Jackson  v.  Pittsburgh 
Times,  152  Pa.  St.  406.  34  Am.  St.  Rep.  659; 
Wallace  v.  Jameson,  179  Pa-  St.  98;  Com  v. 
Costello,  1  Pa.  Dist.  745. 

Virginia.  —  Strode  v.  Clement,  90  Va.  553. 
Wisconsin.  —  Rude  v.  Nass,  79  Wis.  326,  24 
Am.  Si.  Rep.  717;  Brown  v.  Vannaman,  S5 
Wis.  456,  39  Am.  St.  Rep.  860. 

Canada.  —  Ray  v.  Corbett,  4  Russ.  &  G.  407; 
Colvin  v.  McKay,  17  Ont.  212. 
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1.  Falsity  as  Evidence  of  Malice.  —  Blagg  v. 
Sturt,  10  Q.  B.  899,  59  E-  c-  L-  899'.  Laing 
v.  Nelson,  40  Neb.  252.  See  also  Fairman  v. 
Ives.  5  B.  &  Aid.  642,  7  E.  C.  L.  220;  Edwards 
v.  Chandler,  14  Mich.  47r,  90  Am.  Dec.  249; 
Lewis  z.  Chapman,  16  N.  Y.  373;  Ramsey  v. 
Cheek,  109  N.  Car.  270;  Byrd  v.  Hudson,  113 
N.  Car.  212;  McCullough  v.  Mclntee,  13  U.  C. 

C  P.  438. 

2.  Facts  on  Which  Privilege  Depends  to  Be  De- 
termined by  Jury. —  Norfolk,  etc.,  Steamboat 
Co.  v.  Davis,  12  App.  Cas.  (D.  C.)  306;  Whar- 
ton v.  Wright,  30  111.  App.  343;  Howland  v. 
George  F.  Blake  Mfg.  Co.,  156  Mass.  543; 
Nord  v.  Gray,  (Minn.  1900)  82  N.  W.  Rep.  1082; 
Neil  v.  Fords,  72  Hun  (N.  Y.)  12;  Post  Pub. 
Co.  v.  Moloney,  50  Ohio  St.  71.  See  also  Brett 
v.  Walson,  20  W.  R.  723- 

3.  Existence  of  Privileged  Occasion  a  Question 
of  Law  —  England.  —  Somerville  v.  Hawkins, 
10  C.  B.  583,  70  E.  C.  L.  583;  Jackson  v.  Hop- 
perton, 16  C.  B.  N.  S.  829,  in  E.  C.  L.  829; 
Taylor  v.  Hawkins,  16  Q.  B.  308,  71  E.  C.  L. 
308;  Siace  v.  Griffith,  L.  R.  2  P.  C.  420;  Cooke 
v.  Wildes,  5  El.  &  Bl.  329,  85  E.  C.  L.  329; 
Darby  *  Ouseley,  1  H.  &  N.  1;  Kelly  v.  Part- 
ington, 4  B.  &  Ad.  700,  24  E.  C.  L.  144. 

Connecticut.  —  Atwater  v.  Morning  News 
Co.,  67  Conn.  504. 

Maryland.  —  Garrett  v.  Dickerson,  19  Md. 
418. 

Massachusetts. — Howland  v.  George  F.  Blake 
Mfg.  Co.,  156  Mass.  543. 

Michigan.  —  Bacon  v.  Michigan  Cent.  R.  Co., 
66  Mich.  166;  Brewer  v.  Chase,  121  Mich.  536. 

New  York.  —  Liddle  v.  Hodges,  2  Bosw.  (N. 
Y.)  537;  Hamilton  v.  Eno,  81  N.  Y.  122;  Kings- 
bury v.  Bradstreet  Co.,  116  N.  Y.  211;  Moore  v. 
Francis,  121  N.  Y.  203. 

Pennsylvania. — Neeb  v.  Hope,  ill  Pa.  St. 
145;  Briggs  v.  Garreit,  ill  Pa.  St.  404,  56  Am. 
Rep.  274;  Conroy  v.  Pittsburgh  Times,  139  Pa. 
St.  338,  23  Arn.  St.  Rep.  188;  Jackson  v.  Pitts- 
burgh Times,  152  Pa.  St.  406,  34  Am.  St.  Rep. 
659;  Com.  v.  Costello,  1  Pa.  Dist.  745;  Com. 
v.  Murphy,  8  Pa.  Co.  Ct.  399;  Shelly  v.  Damp- 
man,  1  Lack.  Leg.  N.  (Pa.)  77;  Ingram  v. 
Reed,  5  Pa.  Super.  Ct.  550. 

Texas.  —  Cotulla  v.  Kerr,  74  Tex.  94, 15  Am. 


Dickerson,  19  Md. 
Md.  93,  25  Am.  St. 


Michigan  Cent.  R. 
Fernald,  71  Mich. 


Who  May  Maintain  Action.       LIBEL  AND  SLANDER. 


Generally. 


entitle  the  plaintiff  to  have  the  question  of  malice  left  to  the  jury,  he  need 
not  show  circumstances  necessarily  leading  to  the  conclusion  that  malice 
existed,  or  such  as  are  consistent  with  its  non-existence,  but  they  must  be 
such  as' raise  a  probability  of  malice,  and  be  more  consistent  with  its  existence 
than  with  its  non-existence.1 

/.  Liberty  of  the  Press.  —  It  is  well  settled  that  in  the  absence  of 
statute2  newspapers  as  such  have  no  peculiar  privilege,  but  are  liable  for  what 
they  publish  in  the  same  manner  as  the  rest  of  the  community,  and  this 
whether  the  publication  is  in  the  form  of  an  item  of  news,  an  advertisement, 
or  correspondence.3  This  rule  is  not  inconsistent  with  the  "  liberty  of  the 
press  "  as  this  right  is  recognized  in  England  and  guaranteed  by  both  the 
federal  and  state  constitutions  in  the  United  States.  The  "  liberty  of  the  press," 
as  the  law  now  stands,  is  only  a  more  extensive  and  improved  use  of  the 
liberty  of  speech  which  prevailed  before  printing  became  general,  and  is  the 
rio-ht  belonging  to  every  one,  whether  the  conductor  of  a  newspaper  or  not,  to 
publish  whatever  he  pleases  without  the  license,  interference,  or  control  of  the 
government,  the  publisher  being  responsible  only  for  the  abuse  of  the  privilege. 

VIII.  Who  May  Maintain  Action  —  1.  Generally.  —  In  order  that  a  person 
may  be  entitled  to  maintain  an  action  for  libel  or  slander,  he  must  be  the  one 
against  whom  such  defamation  is  directed,5  or  be  in  such  a  position  that  he 
has  suffered  some  damage  directly  attributable  thereto.6    Thus  it  has  been 

(N.  Y.)  474;  Robertson  v.  Bennett,  44  N.  Y. 
Super.  Ct.  66. 

Oregon.  —  Upton  v.  Hume,  24  Oregon  420, 
41  Am.  St.  Rep.  863. 

Pennsylvania. — Oles  v.  Pittsburg  Times,  2 
Pa.  Super.  Ct.  130;  Com.  v.  Swallow,  8  Pa. 
Super.  Ct.  539;  Com.  v.  Murphy,  8  Pa.  Co. 
Ct.  399;  Shelly  v.  Dampman,  I  Lack.  Leg.  N. 
(Pa-)77- 

Texas,  —  Democrat  Pub.  Co.  v.  Jones,  83 
Tex.  302. 

Utah.  —  Fenstermaker  v.  Tribune  Pub.  Co., 
13  Utah  532. 

4.  Meaning  of  Liberty  of  the  Press.  —  Rex  v. 
St.  Asaph,  3  T.  R.  428,  note;  Negley  v.  Far- 
row, 60  Md.  176,  45  Am.  Rep.  715;  Belknap  v. 
Ball,  83  Mich.  584,  21  Am.  St.  Rep.  622; 
Aldrich  v.  Press  Printing  Co.,  9  Minn.  133,  86 
Am.  Dec.  84;  Arnold  v.  Sayings  Co.,  76  Mo. 
App.  159;  Morton  v.  State,  3  Tex.  App.  510; 
Sweeney  v.  Baker,  13  W.  Va.  158,  31  Am.  Rep. 
757. 

5.  Reference  to  One  of  Two  Persons.  —  Where  a 
slander  is  to  the  effect  that  "A  or  D"  did  a 
certain  act,  either  A  or  D  may  bring  an  action. 
Harrison  v.  Thornborough,  10  Mod.  196. 

6.  Person  Not  Defamed  or  Injured  Cannot  Main- 
tain Action.  —  See  Loughead  v.  Bartholomew, 
Wright  (Ohio)  90. 

An  Employee  cannot  join  with  his  employer  in 
an  action  for  slander  of  the  latter's  business, 
where  he  has  no  property  interest  in  the  pro- 
ceeds of  the  business,  although  his  compensa- 
tion is  determined  by  the  amount  of  the  profits. 
Child  v.  Emerson,  102  Mich.  38. 

Principal  Occupant  of  House  Defamed.  —  The 
principal  occupant  of  a  house  designated  in  a 
public  print  as  a  "  disorderly  house  "  has  a 
right  of  action  for  the  libel.  McClean  v.  New 
York  Press  Co.,  (Supm.  Ct.  Gen.  T.)  19  N.  Y. 
Supp.  262. 

Injury  Must  Be  Alleged. —  Even  if  it  be  con- 
ceded as  a  general  proposition  that  in  case  of 
slander  against  a  member  of  a  partnership  in- 
dividually, he  is  the  proper  party  plaintiff  even 
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1.  Somerville  v.  Hawkins,  10  C.  B.  583,  70 
E.  C.  L.  583;  Bacon  v.  Michigan  Cent.  R.  Co., 
66  Mich.  166:  Fowles  v.  Bowen,  30  N.  Y.  20; 
Lathrop  *.  Hvde,  25  Wend.  (N.  Y.)  448. 

2.  Ashdown  v.  Manitoba  Free  Press  Co.,  20 
Can.  Sup.  Ct.  43,  construing  50  Vict.,  c.  22, 
§  11  (Man.). 

3.  Newspapers  Have  No  Peculiar  Privilege  — 
England.  —  Davison  v.  Duncan,  7  El.  &  Bl. 
231,  90  E.  C.  L.  231;  Campbell  v.  Spottiswoode, 
8  L.  T.  N.  S.  201. 

Canada.  —  Farmer  v.  Hamilton  Tribune 
Printing,  etc.,  Co.,  3  Ont.  538. 

United  States.  —  Smith  v.  Tribune  Co.,  4 
Biss.  (U.  S.)  477;  Enquirer  Co.  v.  Johnston,  72 
Fed.  Rep.  443,  34  U.  S.  App.  607;  Arnold  v. 
Clifford,  2  Sumn.  (U.  S.)  238,  1  Fed.  Cas.  No. 

5  California.  —  Edwards  v.  San  Jose  Printing, 
etc.,  Co.,  99  Cal.  431,  37  Am.  St.  Rep.  70;  Gil- 
man  v.  McClatchy,  111  Cal.  606. 

Colorado.  —  Republican  Pub.  Co.  v.  Conroy, 
5  Colo.  App.  262. 

Georgia.  —  Cox  v.  Strickland,  101  Ga.  482. 

Louisiana.  —  Pefret  v.  New  Orleans  Times 
Newspaper,  25  La.  Ann.  170;  Fitzpatrick  v. 
Daily  States  Pub.  Co.,  48  La.  Ann.  1116. 

Massachusetts.  —  Sheckell  v.  Jackson,  10 
Cush.  (Mass.)  26;  Burt  V.  Advertiser  News- 
paper Co.,  154  Mass.  238;  Haynes  v.  Clinton 
Printing  Co..  169  Mass.  512. 

Michigan.  —  Foster  v.  Scripps,  39  Mich.  376, 

33  Am.  Rep.  403;  Maclean  v.  Scripps,  52  Mich. 
214;  Bronson  v.  Bruce,  59  Mich.  467,  60  Am. 
Rep.  307;  McAllister  v.  Detroit  Free  Press 
Co.,  76  Mich.  338,  15  Am.  St.  Rep.  318;  Owen 
v.  Dewey,  107  Mich.  67. 

Minnesota.  —  Mailory  v.  Pioneer  Press  Co., 

34  Minn.  521;  Trebby  v.  Transcript  Pub.  Co., 
74  Minn.  84. 

Missouri.  —  Arnold  v.  Sayings  Co.,  76  Mo. 
App.  159. 

New  Hampshire.  — Barnes  v.  Campbell,  59 
N.  H.  128,  47  Am.  ReP-  l83- 

New  York.  —  Schuyler  v.  Busbey,  68  Hun 
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held  that  a  brother  cannot  sue  for  slander  of  his  sister,1  and  that  a  father  can- 
not, without  being  named  tutor  to  his  minor  daughter,  recover  damages 
suffered  by  her  in  consequence  of  slander,  although  he  has  a  right  of  action 
where  the  language  used  towards  or  of  the  daughter  is  of  a  nature  to  insult 
and  humiliate  not  only  her,  but  her  parents.2  On  the  same  principle  the 
proprietor  of  a  public  amusement  has  been  held  unable  to  maintain  an  action 
for  libel  on  one  of  his  performers,  by  reason  of  which  she  has  been  deterred 
from  appearing  upon  the  stage,  the  court  considering  the  injury  much  too 
remote  to  be  the  foundation  of  an  action.3 

2.  Infants.  —  An  infant  may,  by  his  next  friend,  maintain  an  action  for 
libel  or  slander.4 

3.  Corporations.  —  A  corporation  may  maintain  an  action  for  a  libel  or 
slander  against  it  as  such,  which  affects  its  business  or  property,5  but  not,  it 
has  been  held,  for  a  defamation  which  affects  merely  its  reputation  and  entails 
no  pecuniary  loss.6 

4.  "  Female  Person  of  the  State."  —  In  Alabama  a  statute  giving  a  right  of 
action  to  the  person  or  persons  injured  by  words  spoken  and  published  "  of 
any  female  person  of  this  state,"  falsely  and  maliciously  imputing  to  such 
person  a  want  of  chastity,  has  been  held  to  give  a  right  of  action  to  all  women 
residing  in  the  state,  whether  citizens  or  foreigners.7 

5.  Defamation  of  Married  Woman  —  a.  Action  by  Husband  Alone.— 
A  husband  has  a  right  of  action  for  slanderous  words  spoken  concerning  his 
wife,8  and  it  is  usually  considered  that  where  the  words  are  not  slanderous 


though  the  firm  be  also  injured  by  the  speak- 
ing of  the  words,  it  is  necessary,  especially 
where  the  words  become  actionable  only  by 
reason  of  their  influence  on  the  plaintiff's  call- 
ing, that  Ihe  injury  to  the  plaintiff's  inieresl 
s  lould  be  specially  alleged.  Havemeyer  v. 
Fuller,  (N.  Y.  Super.  Ct.  Tr.  T.)  io  Abb.  N. 
Gas.  (N.  Y.)  9,  6o  How.  Pr.  (N.  Y.)  316.  See 
generally,  as  to  actions  by  partners,  infra,  this 
section,  Joint  or  Several  Actions  —  hi  the  Case 
of  Partners. 

1.  Brother  Cannot  Sue  for  Slander  of  Sister.  — 
Subbaiyar  v.  Kristnaiyar,  I.  L.  R.  1  Madras 
383. 

2.  Rights  of  Father  of  Slandered  Person.  —  Bar- 

rette  v.  Bourbonniere,  12  Quebec  Super.  Ct. 
271.  See  also  Antille  v.  Marcotte,  11  Montreal 
Leg.  N.  339,  Civil  Code  1888. 

3.  No  Right  of  Action  in  Proprietor  of  Public 
Amusement.  —  Ashley  v.  Harrison,  Peake  N. 
P.  (ed.  1795)  194,  1  Esp.  48. 

4.  Infant  May  Maintain  Action.  —  Wild  v. 
Tomkinson,  5  L.  J.  K.  B.  265;  Stewart  v. 
Howe,  17  111.  71. 

5.  Corporation  May  Maintain  Action  —  d~.n°- 
land.  — South  Hetton  Coal  Co.  v.  North  East- 
ern News  Assoc.,  (1894)  1  Q.  B.  133,  9  Reports 
240;  Manchester  v.  Williams,  (1891)  1  y.  B.  94; 
Metropolitan  Saloon  Omnibus  Co.  v.  Hawkins, 
4  H.  &  N.  87;  Williams  v.  Beaumont,  10  Bing. 
260,  25  E.  C.  L.  124. 

Canada. —  L'Institut  Canadien  v.  Le  Nou- 
veau  Monde,  17  L.  C.  Jur.  296. 

Illinois.  —  Hahnemannian  L.  Ins.  Co.  v. 
Beebe,  48  111.  87. 

Minnesota.  —  Aldrich  v.  Press  Printing  Co., 
9  Minn.  133. 

Missouri,  —  Boogher  v.  Life  Assoc.  of 
America,  75  Mo.  321. 

New  Jersey.  —  Trenton  Mut.  L.,  etc.,  Ins. 
Co.  v.  Perrine,  23  N.  J.  L.  402. 

New    York.  —  Mutual    Reserve    Fund  L. 


Assoc.  v.  Spectator  Co.,  50  N.  Y.  Super.  Ct. 
460-  Shoe,  etc.,  Bank  v.  Thompson,  (Supm. 
Cl.  Gen.  T.)  18  Abb.  Pr.  (N.  YO413,  affirming 
23  How.  Pr.  (N.  Y.)  253;  Union  Associated 
Press  v.  Heath,  49  N.  Y.  App.  Div.  247;  Knick- 
erbocker L.  Ins.  Co.  v.  Ecclesine,  (N.  Y.  Super. 
Ct.  Gen.  T.)  42  How.  Pr.  (N.  Y.)  2c  1,  34  N.  Y. 
Super.  Ct.  76;  Arrow  Steamship  Co.  v.  Ben- 
nett, 73  Hun  (N.  Y.)  81. 

Rhode  Island.  —  Morrison-Jewell  Filtration 
Co.  v.  Lingane,  19  R.  I.  316. 

Wisconsin.  —  See  Milwaukee  Mut.  F.  Ins. 
Co.  v.  Sentinel  Co.,  81  Wis.  207. 

Unincorporated  Trading  Company  May  Sue  for 
Libel.  —  Williams  v.  Beaumont,  10  Bing.  2C0, 
25  E.  C.  L.  124,  3  Moo.  &  S.  705. 

Proof  of  Special  Damage  Is  Not  Necessary  where 
the  language  used  is  defamatory  in  itself,  and 
injuriously  and  directly  affects  the  credit  of 
the  corporation,  and  necessarily  and  directly  oc- 
casions pecuniary  injury.  Union  Associated 
Press  v.  Heath,  49  N.  Y.  App.  Div.  247. 

Receiver  Cannot  Continue  Action  Begun  by  Cor- 
poration Before  Dissolution.  —  Milwaukee  Mut. 
F.  Ins.  Co.  v.  Sentinel  Co  ,  81  Wis.  207. 

6.  Defamation  Affecting  Reputation  Merely.  — 
Manchester  v.  Williams,  (1891)  1  Q.  B.  94. 
The  action  in  this  case  was  brought  by  a 
municipal  corporation  for  damages  for  a 
charge  of  bribery  and  corruption,  which  was 
alleged  to  be  a  libel  on  the  corporation  itself, 
as  distinguished  from  its  individual  members 
or  officials. 

7.  Female  Persons  of  the  State.  —  Sidgreaves 
v.  Myatt,  22  Ala.  617.  In  this  case  the  court 
said:  "  Whether  a  female  merely  sojourning 
temporarily  within  the  state  would  be  included 
in  the  terms  of  the  act,  we  do  not  now  de- 
cide, as  that  is  not  the  case  presented  by  the 
record." 

8.  Husband  Has  Right  of  Action  for  Slander  of 
Wife.  —  Olmsted  v.  Brown,  12  Barb.  (N.  Y.) 
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per  se,  but  are  actionable  only  by  reason  of  special  damage,  the  husband  must 
sue  alone.1 

b.  Joint  Action  by  Husband  and  Wife.  —  It  has  been  held  that  where 
the  defamatory  words  alleged  to  have  been  spoken  are  actionable  per  se,  the 
husband  and  wife  should  join  in  an  action  therefor.3 

c.  Action  by  Wife  Alone.  —  In  some  jurisdictions,  under  statute,  a  wife 
has  a  right  of  action  in  her  name  alone  for  defamatory  words  which  are  action- 
able per  se.3 

d.  Action  by  Wife  Against  Husband.  —  Under  the  common  law  a 
married  woman  cannot  maintain  an  action  against  her  husband  for  libel  or 
slander,1  and  in  Pennsylvania  a  statute  in  effect  prohibiting  such  action  has 
been  held  constitutional.5 

6.  Defamation  of  Deceased  Person.  —  Under  the  English  and  American  law 
the  publication  of  a  libel  or  slander  against  a  deceased  person  gives  no  right 
of  action  to  his  heirs  or  other  relatives;6  nor  can  his  personal  representative 
maintain  any  action,  for  no  injury  is  done  to  the  decedent's  estate.7  But  it 
is  otherwise  under  the  French  law;  hence  it  has  been  held  in  Quebec  that  an 
action  may  be  maintained  for  the  defamation  of  a  deceased  ancestor.8 

7.  Defamation  of  Clerks  or  Assistants.  —  It  has  been  held  that  a  corporation 
may  recover  damages  for  a  slander  of  its  manager,  or  a  trader  for  a  defamation 
of  his  assistant,  where  the  business  of  the  plaintiff  has  suffered  injury  as  a 
consequence  thereof.9 

8.  Defamation  of  a  Class.  —  It  Is  the  Malicious  Intention  of  the  Libelor  against  the 
injured  individual  which  authorizes  the  latter  to  seek  redress,  and  the  proof  or 
else  the  necessary  presumption  of  individual  malice,  and  the  inflicting  of  indi- 
vidual injury,  are  the  sole  grounds  of  the  civil  action  and  of  the  remedy  it 
affords. 

General  Censure  or  Reproof,  satire  or  invective,  directed  against  large  classes  of 
society,  whether  on  moral,  theological,  or  political  grounds,  cannot  ordinarily 
be  prompted  by  individual  malice  or  intended  to  produce  personal  injury;  and 

657.    See  also  Harwood  v.  Hardvvick,  2  Keb.  3.  Eight  of  Action  in  Wife  Alone.  —  See  the 

387.    And  see  generally  the  title  Husband  and  title  Husband  and  Wife,  vol.  15,  p.  860.  And 

Wife,  vol.  15,  p.  785.  see  Logan  v.  Logan,  77  Ind.  558;   Story  v. 

When  Wife,  if  Sole,  Could  Not  Maintain  Action,  Downey,  62  Vt.  243. 

Husband  Cannot.  —  Wilson  v.  Goit,  17  N.  Y.  442.  4.  Wife  Cannot   Sue  Husband  for  Slander.— 

A  Married  Woman  Cannot  Release  an  Action  for  Freethy  v.  Freeihy,  42  Barb.  (N.  Y.)  641.  See 

damages  for  slanderous  words  concerning  her.  also  Slate  v.  Edens,  95  N.  Car.  693;  Tibbs  v. 

Fraser  v.  Peltier,  1  Rev.  Leg.  381.  Brown,  2  Grant  Cas.  (Pa.)  39.    But  compare 

1.  Husband  Must  Sue  Alone  When  Words  Not  Smith  v.  Smith,  73  Mich.  445- 

Slanderous  Per  Se.  —  See  the  title  Husband  and  5.  Statute  Constitutional.  —  Mink  v.  Mink,  16 

Wife,  vol.  15,  p.  861.    And  see  Hemming  v.  Pa.  Co.  Ct.  189. 

Elliott,  66  Md.  197.  6.  Relatives  of  Deceased  Have  No  Right  of 

Rule  Applies  Though  Husband  and  Wife  Live  Action.  —  Bradt  v.  New  Nonpareil   Co.,  108 

Apart  under  Deed  of  Separation.  —  See  the  title  Iowa  449;  Sorensenz\  Balaban,  11  N.  Y.  App. 

Husband  and  Wife,  vol.  15,  p.  861.  Div.  164,  4  N.  Y.  Annot.  Cas.  7.    See  also 

2.  Husband  and  Wife  Should  Join.  —  Newcomer  Wellman  v.  Sun  Printing,  etc.,  Assoc.,  66  Hun 
v.  Kean,  57  Md.  121;  Beach  v.  Ranney,  2  Hill  (N.  Y.)  331. 

(N.  Y.)  309.    See  also  Bennifield  v.  Hypres,  3S  7.  Personal  Representatives  Have  No  Right  of 

Ind.  498;  Klein  v.  Laudman,  29  Mo.  259;  Long  Action.  —  Bradt   v.   New  Nonpareil  Co.,  108 

v.  Long,  4  Pa.  St.  29.  Iowa  449. 

It  Need  Not  Be  Shown  that  the  Plaintiffs  Were  8.  Action  May  Be  Maintained  for  Defamation  of 

Married  When  the  Slander  Was  Uttered;  it  is  Deceased  Ancestor.  —  II  uot  v.  Noiseux,  2  Quebec 

sufficient  if  it  be  established  that  they  are  hus-  Q.  B.  521,  18  Rev.  Leg.  705;  Roy  v.  Turgeon, 

band  and  wife  at  the  time  of  bringing  the  suit.  12  Quebec  186. 

Spencer  v.  McMasters,  16  111.  405.  All  Descendants  Need  Not  Join  in  Action.— 

Special  Damages  Cannot  Be  Recovered  in  Joint  Roy  v.  Turgeon,  12  Quebec  186. 

Action,  though  the  words  ate  slanderous  per  se.  9.  Corporation  May  Recover  Damages  for  Slaa- 

Dengate  v.  Gardiner,  4  M.  &  W.  5,  2  Jur.  470.  der  of  Manager.  —  Cleveland  Special  Police  Co. 

Imputation  of  Crime  Committed  by  Wife  Jointly  v.  Brayton,  9  Ohio  Cir.  Dec.  748. 

with  Husband.  —  A  wife  has  a  right  of  action  Trader  May  Recover  for  Slander  of  Assistant.  — 

for  slanderous  words  imputing  to  her  a  crime  Riding  v.  Smith,  1  Exch.  D.  91. 

committed  jointly  with  her  husband.    Nolan  Connection  of  Person  Slandered  with  Plaintiff 

v.  Traber,  49  Md.  460.  Must  Appear.  —  Smith  v.  Hollister,  32  Vt.  695. 
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therefore  the  principle  on  which  the  civil  remedy  is  allowed  does  not  apply, 
and  the  great  interests  of  society  require  that  it  should  not  be  made  to  apply.1 
When  Right  of  Action  Exists.  —  It  does  not  follow,  however,  because  a  man  is 
libeled  —  not  by  name  or  title  or  other  specific  description  of  himself,  but 
under  some  such  description  as  includes  certain  other  persons,  and  marks  the 
individuality  of  each  of  them  as  much  as  if  they  were  all  severally  named  — 
that  therefore  this  is  no  libel  having  a  personal  application  upon  which  a  civil 
suit  can  be  maintained.  A  declaration  on  libel  cannot  be  adjudged  insuffi- 
cient, by  reason  of  the  accusation  being  directed  against  a  class  of  society, 
unless  it  is  manifest  and  unquestionable  that  the  charge  is  clearly  made 
against  a  class  of  society  or  an  order  or  body  of  men  as  such,  and  cannot  pos- 
sibly import  any  personal  application  tending  to  private  injury;  and  if,  to  the 
common  understanding  of  men,  the  description  evidently  points  to  several 
individuals,  or  if  on  the  face  of  the  declaration  it  appears  that  the  words  are 
capable  of  being  so  meant  and  understood,  then  the  fact  of  a  person  being 
defamed  under  a  description  of  office  or  of  profession,  common  to  himself  and 
to  other  individuals  included  in  the  same  libel,  cannot  take  away  the  right  of 
private  action.2 

It  Is  Not  Easy  to  Lay  Down  a  Definite  Rule  which  would  distinguish,  in  the 
innumerable  cases  that  may  occur,  when  the  libel  is  directed  against  the  indi- 
viduals of  a  class,  and  when  it  is  merely  censure  of  the  class  as  such,  but  the 
question  must  be  left  to  be  settled  whenever  it  arises  upon  the  same  principles 
which  the  courts  uniformly  apply  to  the  interpretation  of  the  words  convey- 
ing the  libelous  charge  itself.3 

in  its  collective  capacity  assumes  the  risk  of 
its  being  libelous  as  to  any  member  thereof. 
Such  matter  concerns  a  class  of  which  any 
member  can  maintain  an  action  for  defama- 
tion of  himself  personally,  because  the  libel 
applies  to  each  individual  member,  through 
the  class,  by  the  use,  without  discrimination, 
of  the  collective  appellation.  Fenstermaker 
v.  Tribune  Pub.  Co.,  13  Utah  532,  12  Utah  439. 

Qualification  of  Language.  —  Where  a  slander 
has  been  uttered  to  a  father  concerning  his 
three  sons,  and  action  is  brought  thereon  bv 
the  eldest  of  the  sons,  the  defendant  cannot 
escape  liability  on  the  ground  that  he  added 
immediately  by  way  of  explanation  that  he 
meant  the  two  youngest  sons,  unless  it  ap- 
pears that  these  explanatory  words  were 
added  immediately  and  were  heard  by  the  by- 
standers, and  conveyed  to  them  the  fact  that 
the  eldest  son  was  not  charged,  Maybee  v. 
Fisk,  42  Barb.  (N.  Y.)  326. 

3.  Principles  Governing  Decision  as  to  Whether 
Defamation  Directed  Against  Individual  or  Class. 
—  Ryckman  v.  Delavan,  25  Wend.  (N.  Y.)  186. 
reversing  White  v.  Delavan,  17  WTend.  (N.  Y.) 
49.  In  this  case  the  alleged  libel  referred  to 
certain  "  malting  establishments  on  the  hill 
in  Albany,"  owned  by  particular  individuals, 
but  the  plaintiff  was  not  named  as  one  of 
those  individuals.  It  was  held,  however,  that 
he  might  maintain  an  action  for  the  libel. 

In  a  case  where  the  alleged  libel  consisted  of 
a  newspaper  article  charging  that  members  of  a 
certain  hose  company,  without  specifying  the 
persons  referred  to,  had  committed  a  theft, 
the  court  doubted  whether  any  one  member 
of  the  company  could  maintain  an  action.  !t 
appeared  in  the  case  that  the  charge  was  not 
against  all,  but  merely  some  of  the  members 
of  the  company.  Giraud  v.  Beach,  3  E.  D. 
Smith  (N.  Y.)  337. 


1.  When  Defamation  of  Class  Affords  Individual 
No  Right  of  Action.  —  Ryckman  v.  Delavan,  25 
Wend.  (N.  Y.)  r86,  reversing  White  v.  Delavan, 
17  Wend.  (N.  Y.)  49.  See  also  Eastwood  v. 
Holmes,  1  F.  &  F.  349;  Ellis  v.  Kimball,  16 
Pick.  (Mass.)  135;  Palmer  v.  Concord,  48  N. 
H.  211. 

Suit  hy  Individual  on  Behalf  of  Class.  —  I  n 

Shearlock  v.  Beardsvvorth,  1  Murray's  Rep. 
of  fury  Cases  196,  a  civil  suit  brought  by 
a  lieutenant-colonel  in  behalf  of  his  whole 
regiment,  for  defamation  by  calling  them  a 
regiment  of  cowards  and  blackguards,  was 
maintained. 

2.  When  Individual  Member  of  Class  Defamed 
Has  a  Right  of  Action.  —  Rvckman  v.  Delavan, 
25  Wend.  (N.  Y.)  186,  reversing  White  v.  Dela- 
van, 17  Wend.  (N.  Y.)  49.  distinguishing  and 
disapproving  Sumner  v.  Buel,  12  Johns.  (N.  Y.) 
475.    See  also  the  following  cases: 

England.  —  Le  Fanu  v.  Malcomson,  1  H.  L. 
Cas.  637;  Waklev  v.  Healey,  7  C.  B.  591,  62 
E.  C.  L.  501;  Foxcroft  v.  Lacey,  Hob.  89; 
Harrison  v.  Bevington,  8  C.  &  P.  708,  34  E.  C. 
L.  594;  Cutler  v.  Cutler,  10  J.  P.  169;  Snell  v. 
Webling,  2  Lev.  150;  Clerk  v.  Dier,  8  Mod.  290. 

Alabama. — Chandler  v.  Holloway,  4  Port. 
(Ala.)  17. 

Colorado.  —  Byers  v.  Martin,  2  Colo.  605. 
Georgia.  —  Taylor  v.  State,  4  Ga.  14. 
Illinois.  —  Strauss  v.  Meyer,  48  111.  385. 
Kentucky.  —  Forbes  v.  Johnson,  11  B.  Mon. 
(Ky.)  48. 

Massachusetts.  —  Ellis  v.  Kimball,  16  Pick. 
(Mass.)  132. 

New  York.  — Ryer7^.  Fireman's  Journal  Co., 
11  Daly  (N.  Y.)  251;  Titus  v.  Follet,  2  Hill  (N. 
Y.)  318;  Cook  v.  Rief,  52  N.  Y.  Super.  Ct.  302; 
Gidney  v.  Blake,  11  Johns.  (N.  Y.)  54;  Mavbee 
v.  Fisk.  42  Barb.  (N.  Y.)  326. 

One  Who  Publishes  Matter  Concerning  a  Family 
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9.  Defamation  in  Professional  or  Business  Capacity.  —  A  person  cannot  recover 
for  a  libel  or  slander  against  him  in  his  professional  or  business  capacity  with- 
out showing  that  he  was  a  member  of  the  profession  or  engaged  in  the  busi- 
ness referred  to  at  the  time  when  the  alleged  libel  or  slander  was  published.1 
But  it  has  been  held  in  England  that  a  person  might  sue  as  an  attorney  for 
damages  in  consequence  of  a  libel  imputing  to  him  improper  conduct  in  his 
character  of  attorney,  although  he  had  omitted  for  more  than  a  year  to  take 
out  his  certificate  as  required  by  statute.2 

10.  Joint  or  Several  Actions  —  a.  In  General.  —  The  general  rule  in  the 
United  States  is  that  where  several  persons,  who  are  not  partners  and  have 
no  community  of  pecuniary  interest  wherein  they  could  sustain  damage,  are 
injured  by  the  same  libel  or  slander,  each  must  pursue  his  remedy  therefor 
separately,  and  they  cannot  maintain  a  joint  action.3  But  the  rule  is  other- 
wise in  England.4- 

b.  In  the  Case  of  Partners  —  (i)  Joint  Action.  —  Partners  may  maintain 
a  joint  action  for  a  libel  or  slander  which  tends  to  injure  the  business  of  the 
firm,5  even  though  the  defamatory  words  concern  but  one  partner.6  But  the 
partnership  cannot,  as  such,  recover  damages  for  a  defamation  of  one  member, 
where  the  interests  of  the  firm  are  not  affected  thereby,7  nor  can  the  partners 
in  a  joint  action  recover  for  injury  to  their  private  feelings.8 

(2)  Separate  Action.  —  It  is  not,  however,  necessary  that  partners  against 
or  concerning  whom  words  actionable  per  se  have  been  uttered  or  published 
should  join  in  seeking  their  remedy,  for  one  partner  may,  in  a  separate  suit, 
recover  whatever  damages  have  been  caused  to  him  by  the  libel  or  slander;9 


1.  Professional  Capacity  —  Sufficiency  of  Proof. 

—  Collins  v.  Carnegie,  1  Ad.  &  El.  695,  28  E. 
C.  L.  180,  3  N.  &  M.  703. 

It  is  sufficient  evidence  of  the  plaintiff's  be- 
ing an  attorney  that  it  is  proved  by  the  book 
of  admissions,  produced  by  the  proper  officer, 
and  that  he  practiced  as  an  attorney.  Jones 
v.  Stevens,  ri  Price  235. 

Plaintiff  Must  Show  Character  as  Trader.  — 
Harris  v.  Burley,  8  N.  H.  216. 

Words  Assuming  Business  or  Professional  Ca 
pacity.  —  Where,  in  an  action  of  slander  for 
words  spoken  of  the  plaintiff  in  his  trade,  the 
words  proved  assumed  that  when  they  were 
spoken  the  plaintiff  was  carrying  on  such 
trade,  there  is  no  need  of  proving  that  fact. 
Hesler  v.  Degant,  3  Ind.  501.  And  see  further 
in  this  connection  Long  v.  Chubb,  5  C.  &  P. 
55,  24  E.  C.  L.  209;  Bagnall  v.  Underwood,  ir 
Price  621;  Rodebaugh  v.  Hollingsworth,  6 
Ind.  339;  Hays  v.  Allen,  3  Blackf.  (Ind.)  408; 
Haase  v.  State,  53  N.  J.  L.  34. 

Where  the  Plaintiff  Has  Alleged  that  He  Is  of 
Two  Trades,  but  has  failed  to  prove  that  he  is 
of  one  of  them,  he  may  nevertheless  recover 
upon  proving  that  he  is  of  the  trade  concern- 
ing which  the  slander  was  spoken.  Figgins 
t.  Cos;? well,  3  M.  &  S.  369. 

2.  Attorney  Who  Has  Neglected  to  Take  Out 
Certificate. — ■  Jones  v.  Stevens,  11  Price  235. 

3.  Remedy  Must  Be  Sought  Severally,  Not  Jointly. 

—  Robinett  v.  McDonald,  65  Cal.  611;  Hinkle 
v.  Davenport,  38  Iowa  355;  Brooks  v.  Collier, 
(Indian  Ter.  1900)  58  S.  W.  Rep.  559;  Smart  v. 
Blanchard,  42  N.  H.  137;  Giraud  v.  Beach,  3 
E.  D.  Smith  (N.  Y.)  337.  See  also  McClean 
v.  New  York  Press  Co.,  (Supm.  Ct.  Gen.  T.) 
19  N.  Y.  Supp.  262;  Chandler  v.  Holloway,  4 
Port.  (Ala.)  17. 

4.  Joint  Action  May  Be  Brought  in  England.  — 
Booth  v,  Briscoe,  2  Q.  B.  D.  496, 


Church,  1  E.  D. 
Follet,  2  Hill  (N. 

Cramer,  53  Wis. 


Prior  to  the  Judicature  Act  such  a  proceeding 
would  have  been  erroneous.  Booth  v.  Bris- 
coe, 2  Q.  B.  D.  496.  And  see  Smith  v.  Cooker, 
Cro.  Car.  513. 

5.  Joint  Action  by  Partners  —  England.  —  Le 
Fanu  v.  Malcomson,  1  H.  L.  Cas.  637;  Hay- 
thorn  v.  Lawson,  3  C.  &  P.  196,  14  E.  C.  L. 
268;  Ward  v.  Smith,  6  Bing.  749,  19  E.  C.  L. 
222;  Cooke  v.  Batchelor,  3  B.  &  P.  150;  Rus- 
sell v.  Webster,  23  W.  R.  59.  See  also  Forster 
v.  Lawson,  11  Moo.  360,  3  Bing.  451. 

United  States.  —  Beardslev  v.  Tappan,  2  Fed. 
Cas.  No.  I,i88«. 

District  of  Columbia.  —  See  Wills  v.  Jones, 
13  App.  Cas.  (D.  C.)  482. 

New  York.  —  Taylor  v. 
Smith  (N.  Y.)  279;  Titus  v. 
Y.)3i8. 

Wisconsin.  —  Ludwig  v. 
193- 

6.  Defamation  of  One  Partner  Only.  —  Beards- 
ley  v.  Tappan,  2  Fed.  Cas.  No.  i,i88a. 

7.  Injury  Must  Have  Resulted  to  Firm.  — 
Beardsley  v.  Tappan,  2  Fed.  Cas.  No.  i,i88<z. 
See  also  Solomons  v.  Medex,  1  Stark.  191,  2  E. 
C.  L.  79;  Robinson  v.  Marchant,  7  Q.  B.  918, 
53  E.  C.  L.  918;  Cooke  v.  Batchelor,  3  B.  &  P. 
150;  Maitland  v.  Goldney,  2  East  426;  Davis  v. 
Ruff,  Cheves  L  (S.  Car.)  17. 

8.  No  Recovery  in  Joint  Action  for  Injury  to 
Private  Feelings. —  Haythorn  v.  Lawson,  3  C. 
&  P.  196,  14  E.  C.  L.  268.  See  also  Donaghue 
v.  Gaffy,  53  Conn.  43. 

9.  Partner  May  Maintain  Separate  Action.  — 
Wills  v.  Jones,  13  App.  Cas.  (D.  C.)  482;  Con- 
stitution Pub.  Co.  v.  Way,  94  Ga.  120;  Rosen- 
wald  v.  Hammerstein,  12  Daly  (N.  Y.)  377; 
Noonan  v.  Orton,  32  Wis.  106. 

Where  Words  Imputing  Insolvency  Are  Spoken 
of  One  of  the  Partners  in  a  firm,  such  individual 
partner  may  maintain  an  action  of  slander 
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but  he  cannot  recover  for  any  special  damage  which  has  resulted  to  the  firm 

as  such.1  . 

11.  Abatement  and  Survival.  —  Under  statutes  providing  for  the  survival  of 

actions  for  torts  or  personal  injuries,  an  action  for  libel  or  slander  may  survive 
to  the  representatives  of  a  deceased  plaintiff.2  but  in  the  absence  of  statute 
such  an  action  abates.3  It  has  been  held,  however,  that  judgment  maybe 
entered  after  the  death  of  a  plaintiff  on  a  verdict  obtained  before  his  death;4 
and  that  the  action  will  not  abate  on  the  death  of  a  successful  plaintiff  pend- 
ing an  appeal.3 

'  12.  Right  of  Action  Not  Assignable.  —  A  right  of  action  for  libel  or  slander, 
being  strictly  personal  in  its  nature,  is  not  assignable.® 

IX.  Who  Liable  for  Libel  or  Slander  —  1.  General  Rule  as  to  Libel.  — 

The  general  rule  is  that  all  persons  who  have  been  engaged  in  or  in  any  way 
connected  with  the  publication  of  a  libel  are  responsible  therefor,7  unless  it  is 


aid  recover  damages  for  the  injury  done  to 
him,  and  it  is  not  necessarily  to  be  considered 
as  an  injury  to  the  partnership,  for  which  a 
joint  action  only  can  be  maintained.  Har- 
rison v.  Bevington,  8  C.  &  P.  708.  34  E.  C.  L. 
594- 

1.  One  Partner  Cannot  Recover  for  Special  Dam- 
age to  Firm.  —  Solomons  v.  Medex,  1  Stark. 
191,  2  E.  C.  L.  79;  Robinson  v.  Marchant,  7 
y.  B.  91S,  53  E.  C.  L.  918.  See  also  Have- 
meyer  v.  Fuller,  (N.  Y.  Super.  Ct.  Tr.  T.)  10 
Aub.  N.  Cas.  (N.  Y.)  9,  60  How.  Pr.  (N.  Y.) 
316. 

2.  Action  May  Survive  under  Statutory  Pro- 
visions—  Georgia.  —  Johnsons.  Bradstreet  Co., 
87  Ga.  79.  But  compare  Swift  Specific  Co.  v. 
Davis,  76  Ga.  787. 

Iowa.  —  Carson  v.  McFadden,  10  Iowa  91. 
Maine.  —  Nutting  v.  Goodridge,  46  Me.  82. 
Ohio.  —  Alpin  v.  Morton,  21  Ohio  St.  536. 
Texas.  —  Houston  Printing  Co.  v.  Dement, 
18  Tex.  Civ.  App.  30. 

3.  Action  Does  Not  Survive  in  Absence  of  Statute 
—  England.  —  Hatchard  v.  Mege,  18  Q.  B.  D. 
771;  Palmei  v.  Cohen.  2  B.  &  Ad.  966,  22  E. 
C.  L.  224.  See  also  Ireland  v.  Champneys,  4 
Taunt.  885. 

Florida.  —  Jones  v.  Townsend,  23  Fla.  355. 
See  also  Jacksonville  St.  R.  Co.  v.  Chappell, 
22  Fla.  616. 

Kentucky.  — See  Johnson  v.  Haldeman,  (Ky. 
1897)  43  S.  W.  Rep.  226. 

Massachusetts.  — Cummings  v.  Bird,  1 15 
Mass.  346. 

Missouri.  — Renfrof.  Prior,  25  Mo.  App.  402. 

New  York.  —  See  More  v.  Bennett,  65  Barb. 
(N.  Y.)  339;  Haight  v.  Hay,  19  N.  Y.  464. 

Pennsylvania.  —  Fitzgerald  v.  Stewart,  53  Pa. 
St.  343-' 

Action  by  Husband  and  Wife.  —  In  II  isconsm 
it  has  bttn  held  that  where  a  woman  married 
after  bringing  an  action  for  slander,  her  right 
of  action  would  survive  to  her  in  case  of  her 
husband's  death,  or  of  her  divorce  from  him. 
Gibson  v.  Gibson,  46  Wis.  449. 

An  Action  by  Partners  for  a  slander  relating 
to  and  affecting  the  financial  condition  and 
credit  of  the  plaintiffs  as  a  firm,  does  not  abate 
on  the  death  of  one  of  the  partners,  but  the 
cause  of  action  continues  in  the  survivors. 
Shale  v.  Schantz,  35  Hun  (N.  Y.)o22;  Taylor 
v.  Church,  (C.  PI.  Spec.  T.)  9  How.  Pr.  (N.  Y.) 
190,  12  N.  Y.  Leg.  Obs.  156;  Struthers  v.  Pea- 
cock, 3  W.  N.  C.  (Pa.)  517. 


4.  Judgment  After  Death  of  Plaintiff  on  Verdict 
Rendered  Previously. —  Palmer  v.  Cohen,  2  B. 
&  Ad.  966,  22  E.  C.  L.  224;  Fitzgerald  v. 
Stewart,  53  Pa.  St.  343:  Wood  v.  Boyle,  17  Pa. 
Co.  Ct.  325,  43  Pittsb.  Leg.  J.  (Pa.)  263.  But 
compare  Ireland  v.  Champneys,  4  Taunt. 
884. 

5.  Death  Pending  Appeal. —  Lewis  v.  Mc- 
Daniel,  82  Mo.  577.  See  also  Remmler  v. 
Shenuit,  15  Mo.  App.  192;  Long  v.  Hitchcock, 
3  Ohio  274. 

Death  Pending  Writ  of  Error  on  Arrest  of  Judg- 
ment.—  In  Stroop  v.  Swarts,  12  S.  &  R.  (Pa.) 
76,  a  judgment  obtained  by  a  husband  and 
wife  in  an  action  for  slander  of  the  wife  was 
arrested,  and  the  plaintiffs  sued  out  a  writ  of 
error.  Upon  the  death  of  the  wife,  the  Su- 
preme Court  abated  the  writ  of  error,  but  said  : 
"  [f  the  wife  had  died  after  the  judgment  had 
been  given  for  her  husband  and  her,  it  would 
have  been  different;  the  judgment  would  then 
have  survived  to  the  husband." 

6.  Right  of  Action  Not  Assignable.  —  See  the 
title  Assignments,  vol.  2,  p.  1023. 

7.  General  Rule  as  to  Liability  for  Libel.  — 
Louisville  Press  Co.  v.  Tennelly,  (Ky.  1899) 
49  S.  W.  Rep.  15;  Staub  v.  Van  Benthuysen, 
36  La.  Ann.  469;  Miller  v.  Butler,  6  Cush. 
(Mass.)  71;  Bruce  v.  Reed,  104  Pa.  St.  40S,  49 
Am.  Rep.  586;  Belo  v.  Fuller,  84  Tex.  450,  31 
Am.  St.  Rep,  75.  See  also  Rex  v.  Paine,  5 
Mod.  163. 

A  Printer  who  prints  a  libel  and  delivers  the 
printed  copies  to  the  author,  knowing  that  he 
intends  to  submit  them  to  various  persons  to 
be  read,  becomes  liable  as  a  publisher  from 
the  moment  that  any  third  person  reads  the 
libelous  matter.  Youmans  :■.  Smith,  153  N. 
Y.  214.  See  also  Baldwin  v.  Elphinston,  2  W. 
Bl.  1037;  Rex  v.  Burden,  4  B-  &  Aid.  95.  6  E. 
C.  L.  404;  Rex  v.  Clerk,  1  Barn.  K.  B.  304; 
Rex  v.  Paine,  5  Mod.  165;  Trumbull  v.  Gib- 
bons, 3  City  Hall  Rec.  (N.  Y.)  97. 

Some  Connection  with  the  Publication  Must  Be 
Shown.  —  Bayly  v.  Fourchy,  32  La.  Ann.  136. 

"  The  Essence  of  the  Crime  of  Libel  Is  the 
Malicious  Publication  of  the  libelous  language, 
and  does  not  necessarily  lie  in  the  authorship 
of  the  article  or  the  ownership  of  the  press 
that  prints  if."  so  held  in  a  prosecution  for 
libel  where  it  was  contended  by  the  defendant 
that  the  corpus  delicti  in  the  case  was  "  either 
that  he  was  the  editor,  proprietor,  or  pub- 
lisher "  of  the  newspaper,  and  that  the  corpus 
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shown  that  they  acted  innocently  and  without  knowledge  that  they  were 
assisting  in  publishing  a  libel,  and  unless  their  position  is  such  that  they  are 
not  responsible  for  the  publication  regardless  of  actual  knowledge  or  intent.1 
2.  Joint  or  Several  Liability  —  a.  In  the  Case  of  Libel.  —  where  Several  Have 
Taken  Part  in  the  Publication  of  a  Libel,  all  working  towards  a  common  end  which  is 
obtained  by  such  publication,  the  person  defamed  may  maintain  an  action 
against  all  the  participants  jointly.2  It  is  not,  however,  imperative  that  he 
should  do  so,  for  he  may  proceed  against  them  severally  if  he  choose,3  though 
he  cannot  recover  by  such  proceedings  any  greater  amount  of  damages  than 
he  would  have  been  entitled  to  had  he  brought  one  action  against  all  of  his 
detainers.4 

But  Where  There  Are  Several  Independent  Publications,  as,  for  instance,  where  the 
same  libelous  item  has  been  furnished  to  and  published  by  several  newspapers, 
the  person  defamed  cannot  join  in  one  action  his  cause  of  action  against  two 
or  more  individual  newspapers  for  the  separate  publication  of  the  item.5 

b.  In  the  Case  of  Slander.  —  The  general  rule  is  that  an  action  for 
the  utterance  of  slanderous  words  cannot  be  maintained  against  two  or  more 
persons  jointly.6 


delicti  was  not  properly  established.  People 
v.  Miller,  122  Cal.  84. 

1.  Innocent  Delivery  of  Libel.  —  A  porter  who, 
in  the  coarse  of  business,  delivers  parcels  con- 
taining libelous  handbills,  is  not  liable  in  an 
action  for  libel,  if  shown  to  be  ignorant  of  the 
contents  of  the  parcel;  for  he  is  but  doing  his 
duty  in  the  ordinary  way.  Day  v.  Bream,  2 
M.  &  Rob.  54. 

Assisting  to  Arrange  for  the  Publication  of  an 
article  to  be  written  by  another,  and  which  the 
defendant  has  no  reason  to  believe  will  con- 
tain any  libelous  matter,  does  not  render  the 
defendant  liable  for  libelous  matter  contained 
in  the  article  as  printed.  Russo  v.  Maresca, 
72  Conn.  51. 

Furnishing  Material  Used  in  Composition.  —  In 
an  action  for  libel  against  a  corporation  the 
court  properly  refused  to  charge  that  furnish- 
ing any  part  of  the  materials  used  in  the  com- 
position of  the  libel,  or  being  concerned  or  in 
any  way  aiding  in  the  production  of  the  libel, 
would  make  the  defendant  liable  for  the  libel 
in  the  form  in  which  it  appeared.  Howland 
v.  George  F.  Blake  Mfg.  Co.,  156  Mass.  543. 

2.  Joint  Action  for  Libel  —  Georgia.  —  See 
Hunter  v.  Wakefield,  97  Ga.  543,  54  Am.  St. 
Rep,  438. 

Kentucky.  —  Webb  v.  Cecil,  9  B.  Mon.  (Ky.) 
198,  48  Am.  Dec.  423. 

Massachusetts.  —  See  Patten  v.  Gurney,  17 
Mass.  186. 

New  York.  —  Thomas  v.  Rumsey,  6  Johns. 
(N.  Y.)  26;  Union  Associated  Press  v.  Heath, 
49  N.  Y.  App.  Div.  247.  But  compare  Cooper 
v.  Weed,  (Supm.  Ct.)  2  How.  Pr.  (N.  Y.)  40. 

Pennsylvania.  —  Com.  v.  Murphy,  8  Pa.  Co. 
Ct.  399. 

Texas.  —  Belo  v,  Fuller,  84  Tex.  450,  31 
Am.  St.  Rep.  75- 

Vermont.  —  Harris  v.  Huntington,  2  Tyler 
(Vt.)  147.  4  Am.  Dec.  728. 

Wisconsin.  —  Monson  v.  Lathrop,  96  Wis. 
386. 

Canada.  —  See  McMillan  v.  Boucher,  12  L. 
C   Tur.  319. 

A  News  Association  Which  Furnishes  a  Libelous 
Article  to  Its  Customers  is  liable  as  a  joint  tort- 
feasor with  each  newspaper  publishing  the 


libel.  Union  Associated  Press  v.  Heath,  49 
N.  Y.  App.  Div.  247. 

The  District  Manager  of  a  Mercantile  Agency  is 
responsible  jointly  with  the  agency  for  the 
publication  of  a  libel  in  the  form  of  a  mercan- 
tile report.  Pollasky  v.  Minchener,  81  Mich. 
280,  21  Am.  St.  Rep.  516. 

There  Must  Be  Some  Joint  Action  or  Combina- 
tion on  the  part  of  the  defendants.  See  Leidig 
v.  Bucher,  74  Pa.  St.  65. 

3.  Separate  Actions  May  Be  Brought.  —  Belo  v. 
Fuller,  84  Tex.  450,  31  Am.  St.  Rep.  75; 
Monson  v.  Lathrop,  96  Wis.  386;  Gauthier  v. 
Amyot,  3  Rev.  Leg.  446.  See  also  McMillan 
v.  Boucher,  12  L.  C.  Jur.  319. 

4.  Limitation  of  Kecovery.  —  Gauthier  v. 
Amyot,  3  Rev.  Leg.  446.  See  also  McMillan 
v.  Boucher,  12  L.  C.  Jur.  319. 

5.  Independent  Publications.  —  Union  Asso- 
ciated Press  v.  Heath,  49  N.  Y.  App.  Div.  247. 
See  further  in  this  connection  Leidig  v.  Bucher, 
74  Pa.  St.  65;  Monson  v.  Lathrop,  96  Wis.  386. 

6.  Action  for  Slander  Cannot  Be  Maintained 
Against  Two  or  More  Jointly  —  England.  — 
Barratt  v.  Collins,  10  Moo.  431,  17  E.  C.  L, 
149;  Chamberlaine  v  Willmore,  Palmer  313; 
Burcher  v.  Orchard,  Style  349;  Chamberlain 
v.  White,  Cro.  Jac.  647.  See  also  Lawson's 
Case,  Clayton  17;  Wilson  v.  Reed,  2  F.  &  F. 
149;  Swithin  v.  Vincent,  2  Wils.  C.  PI.  227. 

Canada.  —  Carrier  v.  Garrant,  23  U.  C.  C.  P. 
276. 

Connecticut. — Donaghue  z'.Gaffy,  53  Conn.  43. 

Georgia.  —  See  Gilbert  v.  Crystal  Fountain 
Lodge,  80  Ga.  284,  12  Am.  St.  Rep.  255. 

Iowa.  —  Hinkle  v.  Davenport,  38  Iowa  355. 

Kentucky.  —  Webb  v.  Cecil,  9  B.  Mon.  (Ky.) 
198,  48  Am.  Dec.  423. 

New  York.  —  Forsyth  v.  Edmiston.  (N.  Y. 
Super.  Ct.  Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  431. 
See  also  Tait  v.  Culbertson,  57  Barb.  (N.  Y.) 
9;  Thomas  v.  Rumsey,  6  Johns.  (N.  Y.)  26. 

Ohio.  —  Campbell  v.  Burns,  1  Ohio  Dec.  204; 
Anderson  v.  Pack,  4  Cine.  L.  Bui.  596,  7  Ohio 
Dec.  (Reprint)  643. 

Pennsylvania.  —  Carvill  v.  Cochran,  I  Phila. 
(Pa.)  399,  9  Leg.  Int.  (Pa.)  125;  Nash  v.  Bloom, 
10  Pa.  Co.  Ct.  358;  Buzzard  v.  Guest,  7  Montg. 
Co.  Rep.  (Pa.)  197;  Stieh  v.  Todd,  11  Montg. 
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But  Where  the  Slanderous  Words  Were  Spoken  or  Sung  by  Several  in  Concert,  it  has  been 
held  that  all  who  participated  may  be  jointly  indicted  therefor.1 

3.  Liability  of  Corporations  —  a.  For  Libel  —  (i)  Civil  Liability.  —  It  is 
well  settled  that  an  action  for  libel  may  be  maintained  against  a  corporation,2 


Co.  Rep.  (Pa.)  70;  Glass  v.  Stewart,  10  S.  &  R. 
(Pa.)  222. 

Rhode  Island.  —  Blake  v.  Smith,  19  R.  I.  476. 

Tennessee.  —  State  v.  Roulstone,  3  Sneed 
(Tenn.)  T07. 

Vermont.  —  Harris  v.  Huntington,  2  Tyler 
(Vt.)  147,  4  Am.  Dec.  728. 

Concert  and  Co-operation  of  Several  May  Be 
Shown  in  Evidence.  —  Chesebro  v.  Powers,  78 
Mich.  472. 

Action  Against  Husband  and  Wife.  —  An  action 
may  be  brought  against  a  husband  and  wife 
j  )imly  for  a  slander  by  the  wife.  See  infra, 
this  section,  8.  Defamation  by  Married  Woman. 

But  there  are  several  cases  in  which  it  has 
been  held  that  in  an  action  against  a  husband 
and  wife,  a  cause  of  action  for  the  speaking  of 
slanderous  words  by  the  husband  and  a  cause 
of  action  for  the  speaking  of  slanderous  words 
by  Ihe  wife  cannot  be  properly  joined.  The 
precise  point,  however,  upon  which  the  de- 
cision in  these  cases  rested  was  that  the  action 
being  against  the  husband  and  wife,  it  was 
not  proper  to  join  a  cause  of  action  for  the 
slander  utlered  by  the  husband,  because  in 
respect  to  that  the  wife  was  not  a  proper  party. 
Swithin  v.  Vincent,  2  Wils.  C.  PI.  227;  Malone 
v.  Stilwell,  (C.  PI.  Gen.  T).  15  Abb.  Pr.  (N.  Y.) 
421;  Penters  v.  England,  r  McCord  L.  (S.  Car.) 
14.  See  also  the  title  Husband  and  Wife, 
vol.  15.  p.  901. 

1.  Joint  Indictment  for  Words  Spoken  or  Sung 
in  Concert.  —  Rex  v.  Benfield,  2  Burr.  980; 
State  v.  Marlier,  46  Mo.  App.  233.  See  also 
Davis  v.  Sherron,  1  Cranch  (C.  C.)  287;  Gil- 
bert v.  Crystal  Fountain  Lodge,  80  Ga.  284,  12 
Am.  St.  Rep.  255. 

2  Action  for  Libel  May  Be  Maintained  Against 
a  Corporation —  England.  —  Whitfield  v.  South- 
eastern R.  Co.,  4  jur.  N.  S.  688,  El.  Bl.  &  El. 
115,  96  E.  C.  L.  115:  Henderson  v.  Midland  R. 
Co.,  20  W.  R.  23;  Abrath  v.  North  Eastern  R. 
Co.,  11  App.  Cas.  253,  55  L.  J.  Q.  B.  460,  55 
L.  T.  N.  S.  65;  Yarborough  v.  Bank  of  Eng- 
land, r6  East  6;  Latimer  v.  Western  Morning 
News  Co.,  25  L.  T.  N.  S.  44.  See  also  Law- 
less v.  Anglo-Egyptian  Cotton,  etc.,  Co.,  L. 
R.  4  Q.  B.  262,  10  B.  &  S.  226. 

Canada.  —  L'lnstitut  Canadien  v.  Le  Nou- 
veau  Monde.  17  L.  C.  Jur.  296;  Tench  v.  Great 
Western  R.  Co.,  32  U.  C.  Q.  B.  452;  Archam- 
bault  v.  Great  North  Wesiern  Tel.  Co.,  4 
Montreal  Q.  B.  122. 

United  Slates.  —  Philadelphia,  etc.,  R.  Co. 
v.  Quigley,  21  How.  (U.  S.)  202;  Carlisle  First 
Nat.  Bank  t.  Graham,  100  U.  S.  699;  Times 
Pub.  Co.  v.  Carlisle,  (C.  C.  A.)  94  Fed.  Rep. 
762.  See  also  Merchants'  Nat.  Bank  v.  State 
Nat.  Bank,  10  Wall.  (U.  S.)  645. 

California.  —  Maynard  v,  Fireman's  Fund 
Ins.  Co.,  34  Cal.  48,  47  Cal.  207. 

District  of  Columbia.  —  Washington  Gas 
Light  Co.  v.  Lansden,  9  App.  Cas.  (D.  C.)  508. 

Georgia.  —  Howe  Mach.  Co.  v.  Souder,  58 
Ga.  64.  See  also  Behre  v.  National  Cash 
Register  Co.,  100  Ga.  213. 

Louisiana.  —  Vinas  v.  Merchants'  Mut.  Ins. 


Co.,  27  La.  Ann.  367;  Hawkins  v.  New  Orleans 
Printing,  eic,  Co.,  29  La.  Ann.  134. 

Massachusetts.  —  Fogg  v.  Boston,  etc.,  R. 
Corp.,  148  Mass.  513,  12  Am.  St.  Rep.  583. 
See  also  Howland  v.  George  F.  Blake  Mfg. 
Co.,  156  Mass.  543. 

Michigan.  —  Detroit  Daily  Post  Co.  v.  Mc- 
Arthur,  16  Mich.  447;  Bacon  v.  Michigan 
Cent.  R.  Co.,  55  Mich.  224,  20  Am.  &  Eng.  R. 
Cas.  633.  See  also  Randall  v.  Evening  News 
Assoc.,  97  Mich.  136. 

Minnesota.  —  Aldrich  h.  Press  Piinting  Co., 
9  Minn.  133,  86  Am.  Dec.  84;  Hewitt  v. 
Pioneer-Press  Co.,  23  Minn.  178,  23  Am.  Rep. 
680;  Peterson  v.  Wesiern  Union  Tel.  Co.,  75 
Minn.  368. 

Mississippi.  —  See  Southern  Express  Co.  v. 
Fitzner,  59  Miss.  581,  42  Am.  Rep.  379. 

Missouri.  —  Boogher  v.  Life  Assoc.  of 
America,  75  Mo.  319,  42  Am.  Rep.  413;  John- 
son v.  St.  Louis  Dispatch  Co.,  65  Mo.  539,  27 
Am.  Rep.  293,  affirming  2  Mo.  App.  565. 

New  Jersey. — McDermottt/.  Evening  Journal 
Assoc.,  43  N.  J.  L.  488,  39  Am.  Rep.  606; 
Evening  Journal  Assoc.  v.  McDermott,  44  N. 
J.  L.  431,  43  Am.  Rep.  392;  Hoboken  Printing, 
etc.,  Co.  v.  Kahn,  59  N.  J.  L.  218,  59  Am.  St. 
Rep.  585;  Trenton  Mut.  L.,  etc.,  Ins.  Co.  v. 
Perrine,  23  N.  J.  L.  402,  57  Am.  Dec.  400. 

New  York.  —  Samuels  v.  Evening  Mail 
Assoc.,  75  N.  Y.  C04,  9  Hun  (N.  Y.)  288;  Dodge 
v.  Bradstreet  Co.,  (Supm.  Ct.  Spec.  T.)  59 
How.  Pr.  (N.  Y  )  104.  See  also  Mecabe  v. 
Jones,  10  Daly  (N.  Y.)  222;  Van  Aeinam  v. 
McCune,  32  Hun  (N.  Y.)  316. 

North  Carolina.  —  Hussey  v.  Norfolk  South- 
ern R.  Co.,  98  N.  Car.  34,  2  Am.  St.  Rep.  312. 

Tennessee.  —  See  Payne  v.  Western,  etc  ,  R. 
Co.,  13  Lea  (Tenn  )  507,  49  Am.  Rep.  666,  18 
Am.  &  Eng.  R.  Cas.  119. 

Texas.  —  Missouri  Pac.  R.  Co.  v.  Richmond, 
73  Tex.  568,  15  Am.  St.  Rep.  794;  Belo  v. 
Fuller,  84  Tex.  450,  31  Am.  St.  Rep.  75- 

See  also  infra,  this  section,  Defamation 
by  Agent  or  Servant  —  Liability  of  Principal  or 
Master. 

A  Joint  Stock  Association  is  liable  to  an  action 
for  libel.  Van  Aernam  v.  McCune,  32  Hun 
(N.  Y.)  316,  affirmed  102  N.  Y.  355. 

Action  for  Libel  Will  Lie  Against  Municipal 
Corporation.  —  McLay  v.  Bruce  County,  140m. 
398"  18  Am.  &  Eng.  Corp.  Cas.  402. 

Evidence  of  the  Malice  of  a  Stockholder  in  the 
defendant  corporation  towards  the  plaintiff  is 
not  admissible  where  such  stockholder  had 
nothing  whatever  to  do  with  inspiring  the 
libelous  article,  for  the  publication  of  which 
the  action  is  brought.  Randall  v.  Evening 
News  Assoc.,  97  Mich.  136. 

Stockholders  or  Officers  of  a  corporation  are 
not,  as  such,  liable  for  a  libel  published  bv 
the  corporation,  unless  it  is  shown  that  they 
in  some  way  aided  and  assisted  in  and  advised 
its  publication  and  circulation,  or  unless  their 
duties  as  officers  of  the  concern  were  of  such 
a  character  as  cha  rged  them  with  the  perform- 
ance of  functions  concerning  the  publication 
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and,  in  a  proper  case,  it  may  be  subjected  to  the  payment  of  punitive  damages.1 

(2)  Criminal  Liability.  — ■  A  corporation  may  also  be  indicted  for  the  publi- 
cation of  a  libel  and  punished  by  the  imposition  of  a  fine  and  costs,  though  of 
course  it  cannot  be  imprisoned.3 

b.  For  Slander.  —  It  was  for  a  long  time  thought  that  a  corporation 
could  not  in  any  case  be  held  civilly  liable  for  a  slander.3  But  at  the  present 
time  the  better  doctrine  would  seem  to  be  that,  while  a  corporation  is  not 
ordinarily  liable  for  a  slander  uttered  by  one  of  its  agents,  even  though  in 
uttering  such  words  the  speaker  was  acting  for  the  benefit  of  the  corporation 
and  within  the  scope  of  the  duties  of  the  agency,  the  corporation  may  be  held 
liable  where  it  affirmatively  appears  that  the  agent  was  expressly  directed  or 
authorized  by  the  corporation  to  speak  the  words  in  question.4 

4.  Liability  of  Partnership  —  a.  In  the  Case  of  Libel.  —  An  action  for 
libel  may  be  maintained  against  a  partnership  where  all  of  the  members  are 
shown  to  have  participated  in  or  authorized  the  publication  in  the  course  of 
business,5  or  even  where  the  libel  was  published  by  a  single  member  of  the 
firm,  if  he  was  acting  in  the  usual  course  of  the  partnership  business.6  But 
if  a  libel  be  published  by  a  member  of  a  partnership  not  in  the  usual  course 
of  business,  the  other  partners  are  not  liable  therefor.7 

b.  In  the  Case  of  Slander.  —  A  partnership  may  be  liable  for  slander- 
ing a  third  person  through  agents  or  members  authorized  and  empowered  to 
defame  orally,  or  by  adoption  and  ratification  of  the  defamatory  words  after 
they  have  been  spoken.8    But  one  member  of  the  partnership  cannot  bring  an 


and  circulation  of  the  paper  in  which  the  libel 
appeared.  Belo  v.  Fuller,  84  Tex.  450,  31 
Am.  St.  Rep.  75.  See  also  Reg.  v.  Judd,  37  W. 
R.  143;  Nevin  v.  Spieckemann,  34  Alb.  L  J.  56. 

Doctrine  of  Ultra  Vires.  —  For  a  discussion  of 
this  doctrine  generally,  see  the  title  Ultra 
Vires. 

1.  Punitive  Damages.  —  Times  Pub.  Co.  v. 
Carlisle,  94  Fed.  Rep.  762;  Maynard  v.  Fire- 
man's Fund  Ins.  Co.,  34  Cal.  54,  91  Am.  Dec. 
672;  Merrills  v.  Tariff  Mfg.  Co.,  10  Conn.  384, 
27  Am.  Dec.  682;  Peterson  v.  Western  Union 
Tel.  Co.,  75  Minn.  368;  Evening  Journal 
Assoc.  v.  McDermott,  44  N.  J.  L.  430,  43  Am. 
Rep.  392;  Samuels  v.  Evening  Mail  Assoc.,  75 
N.  Y.  604;  Cleghorn  v.  New  York  Cent.,  etc., 
R.  Co.,  56  N.  Y.  44,  15  Am.  Rep.  375.  See 
also  cases  cited  in  preceding  note. 

Malice  of  Directors  May  Be  Imputed  to  Corpora- 
tion. —  Maynard  v.  Fireman's  Fund  Ins.  Co.,  34 
Cal.  48,  gi  Am.  Dec.  672. 

2.  Corporation  May  Be  Indicted.  —  State  v. 
Atchison,  3  Lea  (Tenn.)  729,  31  Am.  Rep.  663. 
See  also  Brennan  v.  Tracy,  2  Mo.  App.  544; 
State  v.  Passaic  County  Agricultural  Soc,  54 
N.  J.  L.  260.  And  see  further  the  observations 
of  Lord  Blackburn  in  Pharmaceutical  Soc.  v. 
London,  etc.,  Assoc.,  5  App.  Cas.  857,  49  L.  J. 
Q.  B.  736,  28  W.  R.  957,  43  L.  T.  N.  S.  389, 
dissenting  from  the  remarks  of  Bramwell,  L.  J., 
on  the  hearing  of  the  same  case  in  the  court 
of  appeal,  see  Pharmaceutical  Soc.  v.  London, 
etc..  Supply  Assoc.,  5  p.  B.  D.  310,  49  L.  J. 
Q.  B  338,  28  W.  R.  698,  42  L.  T.  N.  S.  569. 

3.  View  that  Corporation  Could  Not  Be  Held 
Liable  for  Slander.  —  Childs  v.  State  Bank,  17 
Mo.  213.  See  also  Hussey  v.  Norfolk  South- 
ern R.  Co  ,  98  N.  Car.  34,  2  Am.  St.  Rep.  312. 

In  Townshend  on  Slander  and  Libel  (2d  ed.), 
§  265,  it  is  said:  "  As  a  corporation  can  act 
only  by  or  through  its  officers  or  agents,  and 
as  there  can  be  no  agency  to  slander,  it  fol- 


lows that  a  corporation  cannot  be  guilty  of 
slander;  it  has  not  the  capacity  for  committing 
that  wrong.  If  an  officer  or  an  agent  of  a  cor- 
poration is  guilty  of  slander,  he  is  personally 
liable,  and  no  liability  results  to  the  corpora- 
tion." This  proposition  is,  however,  not  sup- 
ported by  the  cases  of  Maloney  v.  Batlley,  3 
Campb.  210,  and  Hecker  v.  De  Groot,  (Supm. 
Ct.  Spec.  T.)  15  How.  Pr.  (N.  Y.)  314,  which  are 
cited  thereto. 

4.  When  Corporation  May  Be  Held  Liable  for 
Slander.  —  Behre  v.  National  Cash  Register 
Co.,  100  Ga.  213.  See  also  Dodge  v.  Brad- 
street  Co.,  (Supm.  Ct.  Spec.  T.)  59  How.  Pr. 
(N.  Y.)  104;  Hussey  v.  Norfolk  Southern  R. 
Co.,  98  N.  Car.  34,  2  Am.  St.  Rep.  312. 

The  view  set  out  in  the  text  is  adopted  in 
Odgers  on  Libel  and  Slander  (1st  Am.  ed.)  368. 

6.  Libelous  Publication  Participated  In  by  All 
the  Partners.  —  Atlantic  Glass  Co.  v.  Paulk,  83 
Ala.  404. 

6.  Libel  by  One  Member  of  Partnership.  — 

Atlantic  Glass  Co.  v.  Paulk,  83  Ala.  404; 
Lothrop  v.  Adams,  133  Mass.  471,  43  Am. 
Rep.  528;  Haney  Mfg.  Co.  v.  Perkins,  78 
Mich.  r.  See  also  Woodling  v.  Knicker- 
bocker, 31  Minn.  268. 

7.  Libel  Not  in  Usual  Course  of  Business.  —  In 
Woodling  v.  Knickerbocker,  31  Minn.  268,  it 
was  held  that  one  partner  in  a  firm  engaged  in 
dealing  in  furniture  and  draperies  was  not. 
merely  because  of  being  a  partner,  liable  for 
a  libel  published  by  another  partner,  or  a  serv- 
ant of  the  firm,  by  placing  a  placard  defama- 
tory of  the  plaintiff  on  a  piece  of  furniture,  the 
property  of  the  firm,  offering  it  for  sale. 

8.  Partnership  May  Become  Liable  for  Slander. 
—  See  Gilbert  v.  Crystal  Fountain  Lodge,  80 
Ga.  284,  12  Am.  St.  Rep.  255.  But  see  contra. 
McDonald  v.  Dun,  12  L.  C.  Rep.  345,  in  which 
it  was  said  that  an  action  cannot  be  brought 
against  a  partnership  for  words  spoken. 
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action  against  the  other  members,  as  a  partnership,  for  slanderous  words 
spoken  of  and  concerning  him.1 

5.  Insane  Persons.  —  The  authorities  on  the  question  whether  an  insane  per- 
son is  liable  for  libel  or  slander  are  not  in  accord  or  satisfactory.  It  is  sub- 
mitted, however,  that  the  reasonable  rule  is  that  an  insane  person  is  liable  for 
the  actual  damage  done  by  his  libels  or  slanders,  the  same  as  for  his  other  torts.2 
though,  of  course,  being  incapable  of  malice,  he  is  not  liable  in  punitive  dam- 
ages,'3 and  the  fact  of  such  insanity  may  be  offered  in  evidence  to  mitigate  the 
actual  damages,4  and  will  have  the  effect,  where  the  degree  of  insanity  is  great 
and  the  fact°notorious,  of  reducing  the  amount  of  the  actual  damages  result- 
ing to  the  plaintiff  to  a  minimum,5  or  to  nothing  at  all,6  in  such  case  practi- 
cally amounting  to  a  complete  defense.7 

6.  Executors.  —  It  has  been  held  that  executors  who  publish  a  libel  in  such 
capacity  mav  be  held  personally  liable  therefor.8 

7.  Defamation  of  Wife  by  Husband.  —  It  has  been  held  in  North  Carolina 
that  an  indictment  cannot  be  sustained  against  a  husband  for  charging  his  wife 
with  incontinency.9 

8.  Defamation  by  Married  Woman.  —  In  the  absence  of  some  statute  chang- 
ing the  common-law  rule,10  a  husband  is  liable  for  the  publication  of  a  libel  or 


1.  One  Partner  Cannot  Sue  Partnership  for 
Slander.  —  Gilbert  v.  Crystal  Fountain  Lodge, 
8o  Ga.  234,  12  Am.  St.  Rep.  255. 

2.  Insane  Person  Liable  for  Actual  Damages.  — 

Ullrich  v.  New  York  Press  Co..  (Supm.  Ct. 
Tr.  T.)  23  Misc.  (N.  Y.)  168.  See  also  Mor- 
daunt  v.  Mordaunt,  39  L.  J.  P.  &  M.  59;  Dick- 
inson v.  Barber,  9  Mass.  225,  6  Am.  Dec.  58; 
Yeates  v.  Reed,  4  Blackf.  (Ind.)  463,  32  Am. 
Dec.  43. 

3.  But  Not  for  Punitive  Damages.  —  Ullrich  v. 
New  York  Press  Co.,  (Supm.  Ct.  Tr.  T.)  23 
Misc.  (N.  Y.)  168. 

4.  Insanity  May  Be  Shown  to  Mitigate  Actual 
Damages. —  Ullrich  v.  New  York  Press  Co., 
(Supm.  Ct.  Tr.  T.)  23  Misc.  (N.  Y.)  168.  See 
also  Yeates  v.  Reed,  4  Blackf.  (Ind.)  463,  32 
Am.  Dec.  43;  Gates  v.  Meredith,  7  Ind.  440; 
Dickinson  v.  Barber,  9  Mass.  225,  6  Am. 
Dec.  58. 

5.  Insanity  May  Reduce  Damages  to  a  Mini- 
mum. —  Ullrich  v.  New  York  Press  Co.,  (Supm. 
Ct.  Tr.  T.)  23  Misc.  (N.  Y.)  168. 

6.  Damages  May  Be  Reduced  to  Nothing.  —  See 
Dickinson  v.  Barber,  9  Mass.  225,  6  Am.  Dec. 
58;  Yeates  v.  Reed,  4  Blackf.  (Ind.)  463,  32 
Am.  Dec.  43. 

7.  Cases  Holding  Insanity  a  Good  Defense  to  an 
Action  of  Slander.  —  See  Bryant  v.  Jackson,  6 
Humph.  (Tenn.)i99;  Withrow  v.  Smithson,  37 
W.  Va.  757- 

It  Is  a  Sufficient  Ground  in  Equity  for  a  Per- 
petual Injunction  against  proceedings  on  a  judg- 
ment in  slander,  that  at  the  time  of  speaking 
the  defamatory  words  and  when  the  judgment 
was  obtained,  the  defendant  was  insane  on  the 
subject  to  which  the  defamatory  words  related, 
although  his  mind  was  sound  in  other  respects. 
Horner  v.  Marshall,  5  Munf.  (Va.)  466. 

Evidence.  —  On  the  question  of  insanity,  evi- 
dence that  both  before  and  after  speaking  the 
words  the  defendant  was  not  in  his  sound 
mind  is  admissible  and  may  be  considered  by 
the  jury  in  ascertaining  whether  he  was  insane 
at  the  time  of  speaking  the  words.  Bryant  v. 
Jackson,  6  Humph.  (Tenn.)  199. 

8.  Executors.  —  Rielle  v.  Benning,  4  Montreal 
Super.  Ct.  219. 


9.  Husband  Not  Indictable  for  Slander  of  Wife. 

—  State  v  Edens,  95  N.  Car.  693,  59  Am.  Rep. 

10.  Statutes  Relieving  the  Husband  from  Lia- 
bility for  the  Wife's  Torts  have  been  passed  in 
several  jurisdictions.  See  McCarty  v.  De  Best, 
120  Mass.  89;  Hill  v.  Duncan,  110  Mass.  238; 
Whalen  v.  Gabell,  120  Pa.  St.  284;  Vocht  v. 
Kuklence,  119  Pa.  St.  365;  Story  v.  Downey, 
62  Vt.  243.  And  see  further  the  title  Husband 
and  Wife,  vol.  15,  p.  896. 

Married  Woman's  Property  Acts  Held  to  Release 
Husband  from  Liability.  —  Norris  v.  Corkill,  32 
Kan.  409;  Martin  v.  Robson,  65  111.  129,  16 
Am.  Rep.  578.  See  also  Burt  v.  McBain, 
29  Mich.  260,  in  which  case  the  court,  while 
taking  the  view  stated  above,  held  that  under 
the  terms  of  the  Michigan  statute  the  husband 
was  still  a  proper  party  to  the  suit  although  not 
responsible  for  the  damages  which  might  be 
recovered.  The  court  said:  "  Whether  the 
husband  is  still  a  necessary  party  we  do  not 
decide." 

Under  the  New  York  Code  of  Civil  Procedure, 

as  it  now  stands  (§  450),  there  can  be  no  doubt 
that  a  husband  is  not  liable  for  a  libel  or  slan- 
der by  his  wife.  And  the  same  has  been  held, 
before  the  section  referred  to  was  so  amended 
as  10  make  the  matter  beyond  dispute,  in  cases 
which  Jarose  in  reference  to  libel  or  slander, 
Fitzgerald  v.  Quann,  (Supm.  Ct.)  1  Civ.  Pro. 
(N.  Y.)  273;  Hoffman  v.  Lachman,  (Marine  Ct. 
Spec.  T.)  1  Civ.  Pro.  (N.  Y.)  278,  note;  Laude 
v.  Smith.  (Supm.  Ct.  Spec.  T.)  6  Civ.  Pro.  (N. 
Y.)5i;  though  incases  relating  To  other  torts 
it  has  been  held  otherwise.  See  Fitzsimons  v. 
Harrington,  (Supm.  Ct.  Spec.  T.)  1  Civ.  Pro. 
(N.  Y.)  360. 

The  English  Married  Woman's  Property  Act  of 
1882  does  not  relieve  a  husband  from  liability 
for  a  libel  or  slander  by  his  wife,  although  it 
does  give  the  option  of  suing  the  wife  alone 
where  she  has  separate  property.  Seroka  v. 
Katlenburg,  17  Q.  B.  D.  177.  55  L.  J.  Q.  B. 
375,  34  W.  R.  543,  54  L-  T.  N.  S.  649. 

Statute  Not  Retrospective.  —  The  Massachusetts 
slatute  relieving  a  husband  from  liability  for 
the  torts  of  his  wife  does  not  affect  a  pending 
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the  utterance  of  a  slander  by  his  wife,1  and  an  action  therefor  should  be 
brought  against  the  husband  and  wife  jointly,2  unless  the  defamatoiy  words 
were  spoken  by  the  wife  in  the  company  of  and  by  the  command  or  encour- 
agement of  the  husband,  in  which  case  he  alone  is  liable.3 

9.  Defamation  by  Infant.  —  An  infant  is  liable  to  respond  in  damages  for  the 
publication  or  utterance  of  a  libel  or  slander,4  and  his  parent  is  not,  merely 
because  of  such  relationship,  responsible  for  the  wrong  done.5 

10.  Defamation  by  Agent  or  Servant  —  a.  Liability  of  Agent  or  Serv- 
ant. —  An  agent  or  servant  is  liable  for  publishing  a  libel  although  he  does  so 
by  the  order  of  his  employer  or  master.6 

b.  Liability  of  Principal  or  Master.  —  A  principal  or  master  may  be 


suit  against  the  husband  and  wife  for  a  slan- 
der committed  by  the  wife,  such  suit  having 
been  begun  before  the  passage  of  the  slatute. 
Hill  v.  Duncan,  no  Mass.  238. 

1.  Husband  Liable  for  Libel  or  Slander  by  Wife 
—  England.  —  Wainford  v.  Heyl.  L.  R.  20  Eq. 
325- 

Iowa.  —  McElfresh  v.  Kirkendall,  36  Iowa 
224. 

Minnesota.  —  Morgan  v.  Kennedy,  62  Minn. 
348,  54  Am.  St.  Rep.  647. 

New  York.  —  Tait  v.  Culbertson,  57  Barb. 
(N.  Y.)  9;  Horton  v.  Payne,  (Supm.  Ct.  Spec. 
T.)  27  How.  Pr.  (N.  Y.)  374. 

Texas.  —  Zel iff  v.  Jennings,  61  Tex.  458. 

West  Virginia.  —  See  Withrow  v.  Smithson, 
37  W.  Va.  757,  in  which  case  Brannon,  J., 
though  recognizing  the  rule  set  out  in  the  text, 
characterized  it  as  "  an  inequity  and  injustice 
calling  loudly  for  legislative  relief." 

And  see  cases  cited  infra,  this  section. 

That  the  Husband  and  Wife  Live  Apart,  will 
not  release  the  husband  from  liability  for  a 
libel  published  by  the  wife.  Head  v.  Briscoe. 
5  C.  &  P.  484,  24  E.  C.  L.  419. 

A  Husband  Is  Not  Criminally  Liable  for  a  letter 
containing  libelous  charges  written  by  his 
wife,  unless  it  appears  that  he  either  aided  in 
or  authorized  the  writing  of  the  libelous  mat- 
ter.   Mills  v.  State,  18  Neb.  575. 

2.  Joint  Action  Against  Husband  and  Wife  — 
England.  —  Head  v.  Briscoe,  5  C.  &  P.  484,  24 
E.  C.  L.  419.  See  also  Ferguson  v.  Clay  worth, 
8  Jur.  709,  13  L.  J.  Q.  B.  329,  2  Dowl.  &  L.  165. 

Connecticut, — See  Hall  v.  White,  27  Conn. 
488. 

Georgia.  —  Smith  7/.  Taylor,  11  Ga.  20. 
Illinois.  —  Baker  v.  Young,  44  111.  42,  92  Am. 
Dec.  149. 

Indiana.  —  Yeates  v.  Reed,  4  Blackf.  (Ind.) 
463,  32  Am.  Dec.  43;  Sunman  v.  Brewin,  52 
Ind.  140.  See  also  McCabe  v.  Berge,  89  Ind. 
225;  Bonham  v.  Keen,  40  Ind.  197;  Housler  v. 
Harding,  33  Ind.  176,  5  Am.  Rep.  195;  Benni- 
field  v.  Hypres,  38  Ind.  498. 

Iowa.  —  Enders  v.  Beck,  18  Iowa  86. 

Massachusetts.  —  Austin  v.  Wilson,  4  Cush. 
(Mass.)  273,  50  Am.  Dec.  766. 

New  York.  —  Malone  v.  Stilwell,  (C.  PI. 
Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  421;  Webber  v. 
Vincent,  (Supm.  Ct.  Gen.  T.)  9  N.  Y.  Supp. 
iot;  Horton  v.  Payne,  (Supm.  Ct.  Spec.  T.)  27 
How.  Pr.  (N.  Y.)  374;  Tait  v.  Culbertson,  57 
Barb.  (N.  Y.)  9;  Austin  v.  Bacon,  49  Hun  (N. 
Y.)  386;  Fitzgerald  v.  Quann,  109  N.  Y.  441, 
affirming  33  Hun  (N.  Y.)  652,  which  reversed  62 


How.  Pr.  (N.  Y.)  331.  See  also  Matthews  v. 
Fiestel,  2  E.  D.  Smith  (N.  Y.)  90;  Anderson  v. 
Hill,  53  Barb.  (N.  Y.)  238. 

North  Carolina.  —  Presnell  v.  Moore,  120  N. 
Car.  390. 

Ohio  —  Fowler  v.  Chichester,  26  Ohio  St.  9. 

Pennsylvania.  —  Quick  v.  Miller,  103  Pa.  St. 
67;  Hawk  v.  Harman,  5  Binn.  (Pa.)  43. 

Texas.  —  Zeliff  v.  Jennings,  61  Tex.  458; 
McQueen  v.  Fulgham,  27  Tex.  463. 

And  see  generally  cases  cited  in  the  title 
Husband  and  Wife,  vol.  15,  p.  894,  note  7. 

Where  the  Husband  Dies  After  Verdict  but  Be- 
fore Judgment,  a  separate  judgment  may  be 
rendered  against  the  widow  alone.  Sunman 
v.  Brewin,  52  Ind.  140. 

Exemplary  Damages  May  Be  Allowed  in  an 
action  against  husband  and  wife  for  slander- 
ous words  spoken  by  the  wife.  Fowler  v. 
Chichester,  26  Ohio  St.  9.  See  also  Austin  v. 
Wilson,  4  Cush.  (Mass.)  273,  50  Am.  Dec.  766; 
Webber  v.  Vincent,  (Supm.  Ct.  Gen.  T.)  9  N. 
Y.  Supp.  101;  Zeliff  v.  Jennings,  61  Tex.  458. 
But  the  jury  should  be  instructed  to  consider 
the  fact  that  the  husband  is  joined  as  a  defend- 
ant only  because  of  the  marital  relation  and 
is  an  innocent  party.  Upton  v.  Upton,  51 
Hun  (N.  Y.)  184. 

A  Husband  Is  Not  Liable  to  Arrest  on  a  capias 
for  a  slander  by  his  wife  unless  it  be  shown 
that  the  slanderous  words  were  spoken  in  his 
presence,  or  with  his  knowledge  or  consent. 
See  O'Connor  v.  Welsh,  29  W.  N.  C.  (Pa.)  92. 

The  Wife's  Property  Is  Primarily  Liable  to  sat- 
isfy any  judgment  which  may  be  recovered. 
Bonham  v.  Keen,  40  Ind.  197. 

Judgment  Should  Require  that  Wife's  Separate 
Estate  Be  First  Exhausted.  —  Zeliff  v.  Jennings, 
61  Tex.  458. 

If  a  Married  Woman  Be  Taken  in  Execution  for 
the  damages  and  costs  of  an  action  of  slander, 
the  court  will  not  discharge  her  unless  she 
shows  that  she  has  no  separate  property,  and 
the  burden  of  showing  that  lies  upon  her. 
Ferguson  v.  Clayworlh,  8  Jur.  709,  13  L.  J.  Q. 
B.  329,  2  Dowl.  &  L.  165. 

3.  When  Husband  Alone  Is  Liable.— Kosminsky 
v.  Goldberg,  44  Ark.  401.  See  also  Quick  v. 
Miller,  103  Pa.  St.  67. 

4.  Infant  Liable.  —  Fears  v.  Riley,  148  Mo. 
49.  See  also  Defries  v.  Davies,  3  Dowl.  629; 
Pauley  v.  Drain,  (Ky.  1888)6  S.  W.  Rep.  329. 

5.  Parent  Not  Liable.  —  Pauley  v  Drain,  (Ky. 
1888)  6  S.  W.  Rep.  329. 

6.  Agent  or  Servant.  —  See  Maloney  v.  Bart- 
ley,  3  Campb.  210. 
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held  liable  in  damages  for  the  publication  of  a  libel  by  his  agent  or  servant,1 
where  the  latter,  in  publishing  the  defamatory  matter,  was  carrying  out  express 
orders,3  or  acting  in  pursuance  of  express  authority,3  or  in  the  usual  course  of 
his  employment,4  or  where  the  libelous  publication  has  been  ratified  and 
adopted  by  the  person  whom  it  is  sought  to  charge  with  liability  therefor.5 


1.  Person  Publishing  Libel  Must  Have  Acted  on 
Bohalf  of  Defendant. —  Russo  v.  Maresca,  72 
Conn.  51. 

Libel  by  Notary  Employed  to  Make  Protest.  — 

As  a  general  rule,  a  bank  is  not  responsible 
for  a  malicious  protest  made  and  published  by 
a  notary  public  rightly  employed  by  it,  such 
notarial  act  being  that  of  a  public  officer;  and 
it  makes  no  difference  that  such  notary  is  also 
an  employee  and  agent  of  the  bank.  In  order 
to  render  the  bank  liable,  it  would  at  least 
have  10  be  alleged  that  it  shared  maliciously  in 
the  production  or  publication  of  the  libel. 
May  v.  Jones,  88  Ga,  308,  30  Am.  St.  Rep.  154. 

Extent  of  Liability.  —  Though  a  principal  is 
liable  to  make  compensation  for  the  libel  pub- 
lished by  his  agent,  he  is  not  liable  to  be  pun- 
ished in  exemplary  damages  for  an  intent  in 
which  he  did  not  parlicipate.  Lake  Shore, 
etc  ,  R.  Co.  v.  Prentice,  147  U.  S.  101.  See 
also  Bennett  v.  Salisbury,  (C.  C.  A.)  78  Fed. 
Rep.  760. 

2.  Libel  Published  under  Express  Instructions. 

—  Parker  v.  Prescott,  L.  R.  4  Exch.  169,  38  L. 
J.  Exch.  105,  17  VV.  R.  773,  20  L.  T.  N.  S.  537. 
See  also  cases  cited  in  next  note. 

Adherence  by  the  Agent  to  the  Sense  and  Sub- 
stance of  whai  he  is  requested  to  publish  is 
sufficieni  to  render  the  principal  liable,  though 
Ihe  agent  has  to  some  extent  used  his  own 
language.  Parkes  v.  Prescotl,  L.  R.  4  Exch. 
169,  38  L.  J.  Exch.  105,  17  W.  R.  773,  20  L.  T. 
N.  S.  537- 

3.  Libel  Published  by  Virtue  of  Express  Author- 
ity—  England.  —  Yarborough  v.  Bank  of  Eng- 
land, 16  East  6;  Latimer  v.  Western  Morning 
Mews  Co.,  25  L.  T.  N.  S.  44;  Abrath  v.  North 
Eastern  R.  Co.,  11  App.  Cas.  253,  55  L.  J.  Q. 
B.  460,  55  L.  T.  N.  S.  65. 

Massachusetts.  —  Fogg  v.  Boston,  etc.,  R. 
Corp.,  148  Mass.  513,  12  Am.  St.  Rep.  583. 

Minnesota.  —  Aldrich  v.  Press  Printing  Co., 
9  Minn.  133,  86  Am.  Dec.  84. 

Missouri.  —  Johnson  v.  St.  Louis  Dispatch 
Co.,  65  Mo.  539,  27  Am.  Rep.  293,  2  Mo.  App. 
565- 

New  York.  —  Dodge  v.  Bradstreel  Co., 
(Supm.  Ct.  Spec.  T.)  59  How.  Pr.  (N.  Y.)  104. 

Tennessee.  —  Dawson  v.  Holt,  11  Lea  (Tenn.) 
583,  47  Am.  Rep.  312. 

Exceeding  Authority.  —  Where  the  agent  has 
gone  considerably  beyond  what  he  was  author- 
ized to  publish,  the  principal  is  not  liable. 
Dawson  v.  Holt,  11  Lea  (Tenn.)  583,  47  Am. 
Rep.  312.  Compare  Fogg  v.  Boston,  etc.,  R. 
Corp.,  148  Mass.  513,  12  Am.  St.  Rep.  583. 

Libel  by  Attorney.  —  Section  123  of  the  Re- 
vised Laws  of  Louisiana  provides  that  "  no 
client  or  other  person  shall  be  held  liable  or  re- 
sponsible for  any  slanderous  or  libelous  words 
uttered  by  his  attorney  at  law;  but  attorneys 
shall  be  themselves  liable  and  responsible  for 
any  slanderous  or  libelous  words  uttered  by 
them."  See  Bayly  v.  Fourchy,  32  La.  Ann. 
136;  Monroe  v.  H.  Weston  Lumber  Co.,  50  La. 
Ann.  142. 


Nevertheless  it  has  been  held  that  when  the 
facts  furnished  by  the  client  to  his  attorney 
are  misleading  and  defamatory  in  character, 
and  their  incorporation  into  the  petition  is 
foreign  to  the  object  and  purposes  of  the  suit, 
the  client  is  responsible  in  damages.  Wimbish 
v.  Hamilton,  47  La.  Ann.  246. 

4.  Libel  Published  in  Usual  Course  of  Employ- 
ment—  England.  —  Abrath  v.  North  Eastern 
R.  Co.,  11  App.  Cas.  253,  £5  L.  J.  Q.  B.  460,  55 
L.  T.  N.  S.  65;  Yarborough  v.  Bank  of  Eng- 
land, 16  East  6;  Latimer  v.  Western  Morning 
News  Co.,  25  L.  T.  N.  S.  44. 

Canada.  —  Tench  v.  Great  Western  R.  Co., 
33  U.  C.  Q.  B.  8. 

California.  —  Maynard  v.  Firemen's  Fund 
Ins.  Co.,  34  Cal.  59,  91  Am.  Dec.  672. 

Georgia.  —  See  Howe  Mach.  Co.  v.  Souder, 
58  Ga.  64. 

Massachusetts.  —  Lothrop  v.  Adams,  133 
Mass.  471,  43  Am.  Rep.  528. 

Michigan. —  Pollasky  v.  Minchener,  81  Mich. 
280,  21  Am.  St.  Rep.  516;  Long  v.  Tribune 
Printing  Co.,  107  Mich.  207. 

Minnesota.  —  Peterson  v.  Western  Union 
Tel.  Co.,  75  Minn.  368;  Aldrich  v.  Press  Print- 
ing Co.,  9  Minn.  133. 

Missouri.  —  Johnson  v.  St.  Louis  Dispatch 
Co.,  65  Mo.  539,  27  Am.  Rep.  293,  2  Mo.  App. 
565;  State  v.  Armstrong,  106  Mo.  395,  27  Am. 
St.  Rep.  361. 

Texas.  —  See  Burton  v.  O'Niell,  6  Tex.  Civ. 
App.  613. 

That  the  Agent  Exceeded  His  Authority  in 

making  the  libelous  publication,  will  not  re- 
lieve the  principal  from  liability,  if  the  agent 
acted  in  the  usual  course  of  the  business  of 
his  employer.  Fogg  v.  Boston,  etc.,  R.  Corp., 
148  Mass.  513,  12  Am.  St.  Rep.  583. 

Mistake  of  Agent.  —  It  has  been  held  that  one 
who  writes  an  article  in  English,  and  employs 
another  person  to  translate  it  into  German  and 
publish  it,  will  be  liable  if  the  German  article 
so  published  is  libelous,  although  the  transla- 
tion is  incorrect.  Wilson  v.  Noonan,  27  Wis. 
598. 

Libel  by  Collection  Agency.  —  One  who  em- 
ploys a  collection  agency  to  collect  an  account 
or  debt,  with  full  knowledge  of  its  usual  mode 
of  proceeding  in  such  cases,  is  responsible  for 
a  libel  published  by  it  in  pursuance  of  such 
mode  of  proceeding.  State  v.  Armstrong,  106 
Mo.  395,  27  Am.  St.  Rep.  361;  Burton  v. 
O'Niell,  6  Tex.  Civ.  App.  613.  Even  though 
in  publishing  such  libel  the  agency  contra- 
vened his  particular  instructions.  Stein  v. 
Belanger,  9  Quebec  Super.  Ct.  535. 

6.  Libel  Ratified  or  Adopted.  —  Fogg  r.  Bos- 
ton, etc.,  R.  Corp.,  148  Mass.  513,  12  Am.  St. 
Rep.  583;  Dawson  v.  Holt,  11  Lea  (Tenn.)  583, 
47  Am.  Rep.  312.  SeeasoByram  v.  McGuire, 
3  Head  (Tenn.)  530. 

Evidence  Sufficient  to  warrant  a  finding  that 
the  principal  had  authorized  or  ratified  the 
publication,  see  Fogg  v.  Boston,  etc.,  R.  Corp., 
148  Mass.  513,  12  Am.  St.  Rep.  583. 
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But  otherwise  there  is  no  liability  on  the  part  of  the  principal  or  master.1 

11.  Defamation  in  Public  Print  —  a.  Liability  of  Proprietor  of  Publi- 
cation —  (i)  Civil  Liability  —  (a)  In  General.  —  The  proprietor  of  a  newspaper 
is  civilly  liable  for  anything  of  a  libelous  nature  which  appears  therein,3  even 
though  the  publication  was  made  without  his  knowledge  or  consent,3  for 


A  Mere  Failure  to  Disavow  to  the  Plaintiff, 

within  a  reasonable  time  after  knowledge  of 
the  fact,  an  unauthorized  signature  of  the  de- 
fendant's name  to  a  libelous  publication,  does 
not  amount  to  a  ratification  thereof  by  the  de- 
fendant; but  a  denial  thereof  on  all  proper  oc- 
casions, or  a  public  disavowal  in  the  same 
newspaper  in  which  the  libel  was  published, 
or  in  some  other  mode,  will  be  sufficient  to 
protect  trie  defendant.  Dawson  v.  Holt,  n 
Lea  (Tenn.)  5S3,  47  Am.  Rep.  312. 

1.  When  Principal  or  Master  Is  Not  Liable  — 
England.  —  Harding  v.  Greening,  8  Taunt.  42, 
4  E.  C.  L.  13,  1  Moo.  477.  Holt  N.  P.  531.  3  E. 
C.  L.  210. 

Canada. --Carroll  v.  Pemberthy  Injector  Co., 
16  Ont.  App.  446. 

United  States.  — Washington  Gas  Light  Co. 
v.  Lansden,  172  U.  S.  534. 

Illinois.  —  yEtna  L.  Ins.  Co.  v.  Paul,  37  111. 
App.  439. 

Louisiana.  —  Etting  v.  Commercial  Bank,  7 
Rob.  (La.)  459. 

Massachusetts.  —  De  Senancour  v.  Societe  La 
Prevoyance,  146  Mass.  616. 

Mississippi.  —  Southern  Express  Co.  v.  Fitz- 
ner,  59  Miss.  581,  42  Am.  Rep.  379. 

New  York.  —  Eichner  v.  Bowery  Bank,  24 
N.  Y.  App.  Div.  63,  reversing  20  Misc.  (N.  Y.)go. 

If  an  Attorney  Introduces  Defamatory  Matter 
into  the  Pleadings  in  a  case  which  he  has  been 
engaged  to  prosecute,  without  the  directions 
of  his  client,  the  client  is  not  responsible. 
Hardin  v.  Cumstock,  2  A.  K.  Marsh,  (Ky.)  480, 
12  Am.  Dec.  427. 

But  the  pleading  filed  must  be  presumed, 
until  the  contrary  is  shown,  to  contain  matter 
duly  authorized  by  the  client,  and  for  which 
h;  is  liable.  Union  Mut.  L.  Ins.  Co.  v. 
Thomas,  83  Fed.  Rep.  803,  48  U.  S.  App.  575- 

2.  Proprietor  Liable  —  England. — See  Hibbins 
v.  Lee,  4  F.  &  F,  243,  n  L.  T.  N.  S.  541;  Har- 
rison v.  Pearse,  1  F.  &  F.  567;  Harle  v.  Cath- 
erall,  14  L.  T.  N.  S.  802. 

United  States.  —  Dexter  v.  Spear,  4  Mason 
(U.  S.)  115,  7  Fed.  Cas.  No.  3,867. 

California.  —  See  Turner  v.  Hearst,  115  Cal. 

394- 

Illinois.  —  Storey  v  Wallace,  60  111,  51. 

Kentucky.  —  Louisville  Press  Co.  v.  Tennelly, 
(Ky.  1899)  49  S.  W.  Rep.  15. 

Louisiana.  —  Staub  v.  Van  Benthuysen,  36 
La.  Ann.  469. 

Maryland.  —  International  Fraternal  Alli- 
ance v.  Mallalieu,  87  Md.  97. 

Massachusetts.  —  See  Howe  v.  Newmarch,  12 
Allen  (Mass.)  49;  Goodrich  v.  Stone,  11  Met. 
(Mass.)  486;  Ramsden  v.  Boston,  etc.,  R.  Co., 
104  Mass.  117,  6  Am.  Rep.  200;  Hawes  v. 
Kncwles,  114  Mass.  518,  19  Am.  Rep.  383. 

Michigan.  —  Long  v.  Tribune  Printing  Co., 
107  Mich.  207;  Scripps  v.  Reilly,  35  Mich.  371, 
24  Am.  Rep.  575,  38  Mich.  10.  See  also  Sul- 
lings  v.  Shakespeare,  46  Mich.  408,  41  Am. 
Rep.  r66. 

Missouri.  —  Buckley  v.  Knapp,  48  Mo.  152. 


Nevada.  —  Thompson  v.  Powning,  15  Nev. 
195. 

New  York.  —  Mecabe  v.  Jones,  10  Daly  (N. 
Y.)  222;  Andres  v.  Wells,  7  Johns.  (N.  Y.)  260, 
5  Am.  Dec.  267;  Hunt  v.  Bennett,  19  N.  Y. 
175;  Robertson  v.  Bennett,  44  N.  Y.  Super.  Ct. 
66;  Huff  v.  Bennett,  4  Sandf.  (N.  Y.)  120.  See 
also  Fry  v.  Bennett,  28  N.  Y.  324,  affirming  3 
Bosw.  (N.  Y.)  200. 

Pennsylvania.  —  Bruce  v.  Reed,  104  Pa.  St. 
408,  49  Am.  Rep.  586. 

Tennessee.  —  Saunders  v.  Baxter,  6  Heisk. 
(Tenn.)  369. 

Wisconsin.  —  Smith  v.  Utley,  92  Wis.  133; 
Ludwig  v.  Cramer,  53  Wis.  193. 

One  of  the  Proprietors  of  a  Newspaper  is  liable 
for  what  is  done  by  the  other  proprietors  in 
publishing  libelous  articles  upon  individuals. 
McDonald  v.  Woodruff,  2  Dill.  (U.  S.)  244,  16 
Fed.  Cas.  No.  8,770. 

The  Proprietor  May  Be  Liable  for  a  Mistake  r  e- 
sulting  from  the  negligence  of  persons  em- 
ployed by  him  in  the  setting  up  of  the  paper, 
which  results  in  a  libel.  Shepheard  v.  W  hi  ta- 
ker, L.  R.  10  C.  P.  502,  32  L.  T.  N.  S.  402. 

That  the  Name  of  the  Author  Is  Published  in 
connection  with  the  libel,  does  not  relieve  the 
publisher  from  liability  therefor.  Dole  v. 
Lyon,  10  Johns.  (N.  Y.)  447,  6  Am.  Dec.  346. 

Author  of  Libel  Need  Not  Be  Joined  as  Defendant. 
—  Ludwig  v.  Cramer,  53  Wis.  193. 

Evidence  held  sufficient  to  support  a  verdict 
against  the  defendant  on  the  ground  that  he 
was  the  editor  or  proprietor  of  the  newspaper 
in  which  the  libelous  article  appeared,  it  being 
contended  on  his  part  that  he  was  not  shown 
to  have  any  business  connection  whatever  with 
the  paper,  People  v.  Miller,  122  Cal.  84.  See 
also  Witcher  v.  Jones,  (C.  PI.  Gen.  T.)  17  N 
Y.  Supp.  491,  affirmed  137  N.  Y.  599. 

3.  Publication  Without  Knowledge  or  Consent  of 
Proprietor  —  United  States. — Spoonert'.  Daniels, 
22  Fed.  Cas.  No.  13,244(7. 

Illinois.  —  Storey  v.  Wallace,  60  111.  51. 

Indiana.  —  Dunn  v.  Hall,  I  Ind.  344. 

Louisiana.  —  Perret  v.  New  Orleans  Times 
Newspaper,  25  La.  Ann.  170. 

Massachusetts.  — -  Curtis  v.  Mussey,  6  Gray 
(Mass.)  261. 

Michigan.  —  Detroit  Daily  Post  Co.  v.  Mc- 
Arthur,  16  Mich.  447;  Scripps  v.  Reilly,  38 
Mich.  10. 

Nevada.  —  Thompson  v.  Powning,  15  Nev. 
T95- 

New  Jersey.  —  Haines  v.  Schultz,  50  N.  J.  L. 
481. 

New  York.  —  Mecabe  v  Jones,  10  Daly  (N. 
Y.)  222;  Andres  v.  Wells,  7  Johns.  (N.  Y.)  260, 
5  Am.  Dec.  267;  Robertson  v.  Bennett,  44  N. 
Y.  Super.  Ct.  66.  See  also  Morgan  v.  Bennett, 
60  N.  Y.  Supp.  619;  Huff  v.  Bennett,  4  Sandf. 
(N.  Y.)  120. 

Pennsylvania.—  Regensperger  v.  Kiefer,  (Pa. 
1S87)  6  Cent.  Rep.  266. 

Tennessee.  —  Saunders  v.  Baxter,  6  Heisk. 
(Tenn.)  369. 
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whatever  appears  in  his  paper  must  be  considered  as  published  by  his  employees 
or  agents  in  the  ordinary  course  of  their  employment.1 

Article  Not  Known  to  Be  Libelous.  —  In  Massachusetts,  however,  the  court  has 
refused  to  hold  the  publisher  of  a  newspaper  liable  for  a  libel  contained 
therein,  where  he  had  no  knowledge  at  the  time  of  publication  that  the  article 
complained  of  was  libelous,  but  believed  it  to  be  a  fictitious  narrative  or  mere 
fancy  sketch  and  did  not  know  that  it  was  applicable  to  any  one.  although  it 
was  intended  by  the  writer  to  be  libelous  and  to  apply  to  the  plaintiff  in  the 
action.2 

(b)  Who  May  Be  Considered  as  Proprietor.  —  The  ownership  of  a  majority  of  the 
stock  in  a  joint  stock  association  which  publishes  a  newspaper  in  which  a  libel 
appears  does  not  impose  any  personal  liability  for  such  libel;3  nor  can  a  per- 
son to  whom  a  printing  press  and  newspaper  establishment  have  been  assigned 
merely  as  security  for  a  debt  be  held  liable  as  proprietor  for  a  libel  appearing 
in  such  newspaper,  when  the  press  and  establishment  have  remained  in  the  sole 
possession  and  under  the  sole  management  of  the  assignor.4  But  a  receiver 
appointed  to  take  charge  of  a  newspaper  and  under  whose  direction  it  is  pub- 
lished will  be  personally  responsible  for  any  publication  therein  which  is 
improper,5  and  it  has  been  held  in  England  that  where  two  persons  were 
registered  at  the  stamp  office  as  the  sole  proprietors  of  a  newspaper,  one  "  as 
legal  owner,  as  mortgagee,"  and  the  other  "  as  owner  of  the  equity  of  redemp- 
tion," this  was  sufficient  to  make  the  former  liable  as  proprietor  for  a  libel 
contained  in  the  newspaper.6 

(c)  Extent  of  Liability.  —  It  has  been  considered  that  where  the  libelous  article 
is  inserted  without  the  knowledge  or  consent  of  the  proprietor,  he  is  liable 
only  to  the  extent  of  compensatory  damages,'  and  is  not  responsible  in  puni- 
tive damages  for  the  actual  malice  of  the  reporter  who  wrote  the  article,8  or 
of  the  person  from  whom  such  reporter  obtained  his  information;9  nor  can  the 
refusal  of  the  editor  to  publish  a  retraction  be  shown  for  the  purpose  of 
enhancing  the  damages. 10  The  proprietor  can  be  visited  with  punitive  dam- 
ages only  upon  proof  from  which  his  approval  of  his  employee's  conduct  may 
be  legally  inferred.11 

Violation  of  Express  Orders  Held  No  Defense.  —  7.  Liability  Restricted  to  Compensatory  Dam- 
Dunn  v.  Hall,   i   Ind.  344;    Perret  v.  New  ages. —  Haines  v.  Schultz,  50  N.  J.  L.  481. 

Orleans  Times  Newspaper,  25  La.  Ann.  170.  But  compare  Hatt  v.  Evening  News  Assoc.,  94 

1.  Publication  by  Employees  or  Agents  in  Regu-  Mich.  114,  in  which  it  was  held  that  the  jury 
lar  Course  of  Employment.  —  See  Mecabe  v.  might  award  exemplary  damages  for  libel 
Jones,  10  Daly  (N.  Y.)  222;  Andres  v.  Wells,  7  against  the  publisher  of  a  newspaper,  where 
Johns.  (N.  Y.)  260,  5  Am.  Dec.  267;  Bruce  v.  the  evidence  showed  that  information  of  the 
Reed,  104  Pa.  St.  408,  49  Am.  Rep.  586.  falsity  of  the  statements  contained  in  the  article 

2.  Article  Not  Known  to  Be  Libelous.  —  Smith  was  brought  home  to  the  reporter  before  the 
v.  Ashley,  n  Met.  (Mass.)  367,  45  Am.  Dec.  article  was  published. 

216.    In  this  case  the  court  said  that  the  only  Publisher  Liable  for  Full  Compensatory  Dam- 

reinedy  of  the  plaintiff  was  against  the  writer.  ages. —  Long   v.  Tribune   Printing  Co.,  107 

3.  Owner  of  Majority  of  Stock.  —  Mecabe  v.  Mich.  207. 

Jones,  10  Daly  (N.  Y.)  222.    In  this  case  the  8.  Proprietor  Not  Responsible  for  Actual  Malice 

defendant,  who  was  held  not  personally  liable,  of  Reporter.  —  Eviston  v.  Cramer,  57  Wis.  570. 

was  the  secretary  and  treasurer  of  the  asso-  See  also  Robertson  v.  Wylde,  2  M.  &  Rob.  101; 

ciation  and  owned  a  majority  of  stock,  and  he  Detroit  Daily  Post  Co.  v.  McArthur,  16  Mich, 

testified  that  he  occupied  a  controlling  position  447;  Scripps  v.  Reilly,  38  Mich.  10;  Welch  v. 

by  virtue  of  the  number  of  shares  owned  by  Ware,  32  Mich.  77. 

him,  and  perhaps  had  a  controlling  influence  Contra.  —  Bruce  v.  Reed,  104  Pa.  St.  408,  49 

as  to  the  conduct  and  general  management  of  Am.  Rep.  586. 

the  paper  if  he  chose  to  exercise  it  in  that  9.  Proprietor  Not  Responsible  for  Malice  of  Per- 

way,  which,  however,  he  had  never  done.  son  from  Whom  Reporter  Obtained  Information. — 

4.  Assignee. —  Andres  v.  Wells,  7  Johns.  (N.  Bradley  v.  Cramer,  66  Wis.  297. 

Y.)  260,  5  Am.  Dec.  267.  10.  Refusal  of  Editor  to  Publish  Retraction  Can- 

5.  Receiver.  —  Marten  v.  Van  Schaick,  4  not  Be  Shown  to  Enhance  Damages.  —  Edsall  v. 
Paige  (N.  Y.)  479.  Brooks,  2  Robt.  (N.  Y.)  414. 

6.  Legal  Owner  —  Mortgagee.  —  Brunswick  v.  11.  When  Proprietor  May  Be  Liable  in  Punitive 
Harmer,  3  C.  &  K.  10,  14  Q.  B.  185,  68  E.  C.  Damages.  Haines  v.  Schultz,  50  N.  J.  L.  481. 
L.  185,  19  L.  J.  Q.  B.  20,  14  Jur.  ito.  Office  Rules. —  In  an  action  against  a  news- 
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(2)  Criminal  Responsibility.  —  The  proprietor  of  a  newspaper  is  prima  facie 
responsible  criminally  for  any  libel  which  appears  in  his  paper, 1  even  though 
it  was  made  without  his  knowledge  or  consent;*  but  where,  in  addition  to 
such  want  of  knowledge  or  consent,  it  further  appears  that  the  publication  of 
the  libel  was  not  due  to  any  negligence  or  want  of  ordinary  care  on  his  part, 
he  may  be  released  from  responsibility.3 

b.  Liability  of  Manager  or  Editor. — The  manager  or  editor  of  a 
newspaper  is  liable  for  a  libel  published  in  it,4  because  his  supervision  of  the 
matter  which  appears  in  the  paper  is  of  such  a  nature  that  without  his  consent 
or  neglect  of  his  ordinary  duties  a  libel  cannot  appear  therein.5 

c  Liability  of  Printer.  —  The  printer  of  the  publication  in  which 
libelous  matter  appears  is  liable  therefor  by  reason  of  his  direct  connection  with 
and  control  over  the  contents  of  the  paper.6 


paper  for  libel  the  jury  may  allow  exemplary 
damages  if  they  find  that  the  office  rules  of  the 
defendant  allowed  matter  to  be  published  with 
such  reckless  disregard  of  the  rights  of  others 
as  to  amount  to  malice,  although  no  personal 
malice  be  shown.  Bennett  v.  Salisbury,  (C. 
C.  A.)  78  Fed.  Rep.  769- 

1.  Prima  Facie  Criminal  Responsibility — Eng- 
land. —  Rex  v.  Gulch,  M.  &  M.  433,  22  E.  C. 
L.  352;  Rex  v.  Walter,  3  Esp.  21 ;  Anonymous, 
Lofft  544;  Rex  v.  Alexander,  M.  &  M.  437. 
See  also  Rex  v.  Topham,  4  T.  R.  126;  Rex  v. 
Williams,  Lofft  759. 

California.  —  People  v.  Miller,  122  Cal.  84. 

Illinois.  —  People  v.  Wilson,  64  111.  195,  16 
Am.  Rep.  528. 

Massachusetts.  —  Com.  v.  Buckingham, 
Thach.  Crim.  Cas.  (Mass.)  29;  Com.  v.  Damon, 
136  Mass.  441;  Com.  v.  Morgan,  107  Mass. 
199.  See  also  Com.  v.  Kneeland,  Thach. 
Crim.  Cas.  (Mass.)  346. 

Ohio.  —  See  Stale  v.  Cass,  5  Ohio  N.  P.  381. 

Oregon.  —  State  v.  Mason,  26  Oregon  273,  46 
Am.  St.  Rep.  629. 

Texas.  —  Baldwin  v.  State,  39  Tex.  Crim.  245. 

The  Prosecution  Must  Show  that  the  Defendant 
Was  the  Proprietor  of  the  paper  at  the  date  of 
the  publication  of  the  libel,  or  that  he  actually 
published  the  same.  Reg.  v.  Sellars,  6  Mont- 
real Leg.  N.  197. 

The  Question  of  Proprietorship  Is  for  the  Jury. 

—  People  v.  Miller,  122  Cal.  84.  See  also  Rex 
v.  Topham,  4  T.  R.  126. 

Evidence  of  the  Defendant's  Subsequent  Connec- 
tion wiih  the  newspaper  is  admissible  in  cor- 
roboration of  testimony  as  to  his  practical 
proprietorship  at  the  time  of  the  publication  of 
the  libel.  Boyle  v.  State,  6  Ohio  Cir.  Ct.  163, 
3  Ohio  Cir.  Dec.  397. 

2.  Proprietor  Criminally  Responsible  for  Libel 
Published  Without  His  Knowledge  or  Consent.  — 
People  v.  Wilson,  64  111.  195,  16  Am.  Rep.  528; 
Com.  v.  Morgan,  107  Mass.  199;  Com.  v. 
Damon,  136  Mass.  441;  Ickes  v.  State,  16  Ohio 
Cir.  Ct.  31,  8  Ohio  Cir.  Dec.  442;  State  v. 
Mason,  26  Oregon  273,  46  Am.  St.  Rep.  629. 
But  compare  Boyle  v.  State,  6  Ohio  Cir.  Ct.  163, 
3  Ohio  Cir.  Dec.  397. 

Libel  Published  Contrary  to  Express  Prohibition, 

—  On  a  prosecution  against  a  newspaper  pro- 
prietor for  libel,  he  should  be  allowed  to  show 
in  order  to  exculpate  himself  that  at  the  time 
the  libel  was  published  he  was  out  of  the  state 
and  had  no  control  or  supervision  of  the  paper, 
and  that  before  leaving  he  had  given  specific 


instructions  to  the  persons  in  charge  of  the 
newspaper  that  during  his  absence  nothing 
whatever  should  be  published  of  or  concern- 
ing the  prosecutor.  Com.  v.  Rovnianek,  12 
Pa.  Super.  Ct.  86. 

3.  Proprietor  Not  Responsible  Where  Libel  Not 
Due  to  His  Negligence  —  England.  —  Stat.  6  &  7 
Vict.,  c.  96,  §  7;  Reg.  v.  Holbrook.  3  Q.  B.  D. 
60,  47  L.  J.  Q.  B.  35,  37  L.  T.  N.  S  530,  26  W. 
R.  144,  4  Q.  B.  D.  42,  48  L.  J.  Q.  B.  113,  39  L. 
T.  N.  S.  536,  27  W.  R.  313.  See  also  Reg.  v. 
Ramsay,  15  Cox  C.  C.  231;  Reg.  v.  Bradlaugh, 
15  Cox  C.  C. 217. 

Illinois.  —  People  v.  Wilson,  64  111.  195,  16 
Am.  Rep.  528. 

Massachusetts.  —  Com.  v.  Morgan,  107  Mass. 
199;  Com.  v.  Damon,  136  Mass.  441. 

Ohio.  —  Ickes  v.  State,  16  Ohio  Cir.  Ct.  31,  8 
Ohio  Cir.  Dec.  442. 

Oregon.  —  State  z  .  Mason,  26  Oregon  273,  46 
Am.  St.  Rep.  629. 

A  General  Authority  given  by  the  proprietors 
of  a  paper  to  an  editor  to  edit  the  paper  and 
insert  what  he  thinks  fit  without  supervision 
or  control  is  not  evidence  of  an  authority  to 
publish  or  a  consent  to  the  publication  of  a 
libel.  Reg.  v.  Holbrook,  4  Q.  B.  D.  42,  48  L. 
J.  Q.  B.  113,  39  L.  T.  N.  S.  536,  27  W.  R. 
313- 

4.  Liability  of  Manager  or  Editor  —  England. 

—  Watts  v.  Fraser,  7  C.  &  P.  369,  32  E.  C.  L. 
544.    See  also  Keyzor  v.  Newcomb,  1  F.  &  F. 


Mecabe  v.  Jones,  10  Daly  (N. 
also  Hunt  v.  Bennett,  19  N.  Y, 


559- 

New  York. 
Y.)  222.  See 
175- 

Ohio.  —  Ickes  v.  State,  16  Ohio  Cir.  Ct.  31, 
8  Ohio  Cir.  Dec.  442. 

Pennsylvania.  —  Bruce  v.  Reed,  104  Pa.  St. 
408,  49  Am.  Rep.  586. 

Wisconsin.  —  Smith  v.  Ulley,  92  Wis.  133. 

5.  Reasons  for  Holding  Editor  Liable.  —  Mecabe 
v.  Jones,  10  Daly  (N.  Y.)  222;  Smith  v.  Ulley, 
92  Wis  133. 

6.  Liability  of  Printer.  —  Rex  v.  Dover,  6 
How.  St.  Tr.  547;  Mecabe  v.  Jones,  10  Daly 
(N.  Y.)  222.  See  also  Inlernational  Fraternal 
Alliance  v.  Mallalieu,  87  Md.  97. 

Matter  Not  Printed  by  Printer  Whom  It  Is 
Sought  to  Charge.  —  The  printer  of  a  magazine 
is  liable  for  a  libelous  lithographic  print  which 
is  contained  in  the  work,  though  it  was  not 
printed  by  him,  if  the  print  is  referred  to  in 
the  letter-press  part  of  the  libelous  article. 
Watls  v.  Fraser,  7  C.  &  P.  309.  32  E.  C.  L.  544. 
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d.  Liability  of  Author.  —  The  author  of  a  libel  which  appears  in  public 
print  is  liable  therefor  on  the  same  ground  that  the  writer  of  any  other  libel 
is  held  responsible  —  that  his  is  the  act  which  gives  publicity  to  the  defama- 
tion;1 and  substantial  damages  may  be  recovered  against  him,  although 
nominal  damages  have  been  recovered  against  the  publisher  in  a  prior  action 
for  the  same  libel.3 

Publisher  Must  Reveal  Name  of  Author.  —  It  has  been  held  that  the  publisher  may 
be  required  to  reveal  the  name  of  the  author.3 

e.  Liability  of  Person  Procuring  Publication.  —  A  person  who  pro- 
cures a  libel  to  be  published  in  a  newspaper  is  responsible  therefor,4  as,  for 
instance,  one  who  furnishes  to  a  newspaper  reporter  information  of  a  defama- 
tory character  with  the  request  that  the  same  be  published  or  with  the  object 
of  procuring  its  publication,  and  this  even  though  the  language  used  be  not 
that  of  the  person  giving  the  information,  but  to  some  extent  that  of  the 
reporter  writing  the  article.5  But  it  has  been  held  that  there  is  no  liability 
on  the  part  of  one  who  never  requested  that  a  libel  be  composed  out  of  the 
materials  he  supplied,  nor  expected,  nor  had  any  cause  for  suspecting,  that  his 
communications  would  be  used  for  such  a  purpose.6 

12.  Liability  Question  for  Jury.  —  The  question  whether  a  defendant  is 
liable  for  a  libelous  publication  is  for  the  jury,  where  facts  tending  in  some 
degree  to  show  that  the  publication  emanated  from  him  have  been  proved.7 


1.  Liability  of  Author.  —  Frescoe  v.  May,  2  F. 
&  F.  123;  Delaware  Siale  F.  <K  M.  Ins.  Co.  v. 
Croasdale,  6  Houst.  (Del)  181:  Inl ernalional 
Fraternal  Alliance  v.  Mallalieu,  87  Md.  97; 
Noble  v.  Stale,  38  Tex.  Crim.  36S.  See  also 
Reg.  v.  Loveit,  9  C.  &  P.  402,  38  E.  C.  L.  183; 
Bond  v.  Douglas,  7  C.  &  P.  626,  32  E.  C.  L. 
661;  Burdetl  v.  Abbott,  14  Last  I,  5  Dow. 
201;  Hazy  v.  Woitke,  23  Colo.  556;  Prussing 
v.  Jackson,  85  111.  App.  324;  Smith  v.  Ashley, 
11  Met.  (Mass.)  367.  45  Am.  Dec.  216. 

The  Authorship  of  the  Libel  Is  a  Question  for 
the  Jury.  —  Delaware  State  F.  &  M.  Ins.  Co.  v. 
Croisdale,  6  Houst.  (Del.)  181. 

Effect  of  Editorial  Revision.  —  The  writer  of  a 
libel  which  has  appeared  in  a  newspaper  is 
not  relieved  from  liability  therefor  because  the 
editor  has  struck  out  some  of  Ihe  stronger 
passages  in  the  article  as  originally  written  by 
him  and  published  only  the  rest,  where  nothing 
of  a  qualifying  nature  has  been  struck  out. 
Tarpley  v.  Blabey,  2  Bing.  N.  Cas.  437,  29  E. 
C.  L.  387,  2  Scott  642,  7  C.  &  P.  395.  32  E.  C. 
L.  555,  1  Hodges  414;  Darby  v.  Ouseley,  1  H. 
&  N.  1,  25  L.  J.  Exch.  227,  2  Jur.  N.  S.  497; 
Pierce  v.  Ellis,  6  Ir.  C.  L.  55. 

Libel  Resulting  from  Position  of  Matter.  —  One 
who  authorizes  an  item  to  be  published  in  a 
newspaper,  without  directing  in  what  part,  is 
responsible  for  its  insertion  in  any  part  in 
which  the  publisher  may  place  it,  and  there- 
fore is  liable  if  the  matter  be  printed  in  such 
a  place  that  it  will  be  libelous,  though  the 
matter  itself  standing  alone  is  not  so.  Zier  v. 
Hofflin,  33  Minn.  66,  53  Am.  Rep.  9. 

2.  Substantial  Damages  Against  Author.  — 
Frescoe  v.  May,  2  F.  &  F.  123. 

3.  Publisher  May  Be  Required  to  Reveal  Name 
of  Author.  —  Pledger  v.  State,  77  Ga.  242.  See 
also  Hibbins  v.  Lee,  4  F.  &  F.  243,  11  L.  T.  N. 
S.  541.  Compare  Harle  v.  Catherall,  14  L.  T. 
N.  S.  802. 

4.  Liability  of  Person  Procuring  Publication.  — 

Hazy  v.  Woitke,  23  Colo.  556;  International 


Fraternal  Alliance  v.  Mallalieu,  87  Md.  97. 
See  also  Haskell  v.  Bailey,  25  U.  S.  App.  99; 
Wheaton  v.  Beecher,  79  Mich.  443;  Schoepflin 
v.  Coffey,  162  N.  Y.  12. 

5.  Person  Furnishing  Information.  —  Parkes  v. 
Prescolt,  L.  R.  4  Exch.  169,  38  L.J.  Exch.  105, 
17  W.  R.  773,  20  L.  T.  N.  S.  537:  Adams  v. 
Kelly,  R.  &  M.  158,  21  E.  C.  L.  404;  Hazy  v. 
Woitke,  23  Colo.  556;  Clay  v.  People,  86  111. 
147;  State  v.  Osborn,  54  Kan.  473;  Roberts  v. 
Breckon,  31  N.  Y.  App.  Div.  431.  See  also 
Reg.  v.  Cooper,  8  Q.  B.  533,  55  E.  C.  L.  533, 
15  L.  J.  Q.  B.  206;  Washington  Gas  Light  Co. 
v.  Lansden,  9  App.  Cas.  (D.  C.)  508,  172  U.  S. 
534;  Slate  v.  Osborn,  54  Kan.  473. 

Bui  the  fact  that  the  defendant  furnished 
some  of  the  materials  used  in  the  preparation 
of  a  libel  will  not  tender  him  liable  for  it  as 
printed,  when  in  fact  the  libel  as  a  whole  was 
something  very  different  from  the  materials 
furnished  him  and  used  in  the  preparation  of 
a  part  of  it.  Howland  v.  George  F.  Blake 
Mfg.  Co.,  156  Mass.  543. 

One  Who  Procures  a  Communication  to  Be 
Made  by  another  to  the  publisher  of  a  news- 
paper, with  a  view  to  its  publication  in  such 
newspaper,  is  criminally  liable  for  the  pub- 
lication. Com.  v.  Murphy,  8  Pa.  Co.  Ct. 
399- 

6.  Where  Person  Furnishing  Information  Did 
Not  Expect  Composition  of  Libel  Therefrom.  — 

Cochran  v.  Butterfield,  18  N.  H.  115,  45  Am. 

Dec  363. 

7.  A  Question  for  the  Jury.  —  Haney  Mfg.  Co. 
v.  Perkins,  78  Mich.  1. 

Evidence  Sufficient  to  Require  Submission  of 
Question  to  Jury.  —  See  Bent  v.  Mink,  46  Iowa 

576. 

It  Is  Proper  to  Refuse  to  Admit  the  Alleged 
Libel  in  Evidence  if  the  testimony  already 
offered  does  not  in  the  opinion  of  the  court 
warrant  a  submission  to  the  jury  of  the  ques- 
tion whether  the  defendants  were  the  publish- 
ers. Bent  v.  Mink,  46  Iowa  576. 
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13.  Contribution  and  Indemnity.  —  The  publisher  of  a  libel  who  has  been  sued 
or  prosecuted  therefor  has  no  recourse  against  the  writer  for  contribution  1  or 
indemnity.2 

Even  an  Express  Contract  to  Indemnify  against  the  consequences  of  publishing  an 
article  which  is  libelous  on  its  face  is  void,  though  it  may  be  otherwise  where 
the  article,  against  the  consequences  of  publishing  which  the  publisher  is 
indemnified,  is  apparently  innocent  and  the  publisher  has  no  reason  to  believe 
it  is  actually  libelous.3 

14.  Abatement  and  Survival.  — An  action  for  libel  or  slander  will  not,  as  a 
general  rule,  survive  after  the  death  of  the  defendant,4  unless  there  be  some 
statute  so  providing.5 

But  an  Action  Against  the  Husband  and  Wife  for  a  slander  committed  by  the  wife, 
not  in  the  presence  or  by  the  coercion  of  the  husband,  does  not  abate  by  the 
death  of  the  husband.6 

X.  Defenses  —  1.  Truth  or  Justification  —  a.  In  What  Actions  Allow- 
able—  (i)  Civil  Actions.  —  It  is  the  general  rule  at  common  law  and  also 
under  the  statutes  and  constitutions  of  some  of  the  states  that  in  all  civil 
actions  for  libel  or  slander  the  truth  of  the  publication  is  a  complete  defense.7 


1.  No  Recourse  for  Contribution.  —  Colburn  v. 
Patmore,  i  C.  M.  &  R.  73. 

2.  No  Recourse  for  Indemnity.  — ■  Armstrong  v. 
Barthe,  5  Rev.  Leg.  217. 

The  Publisher  Has  No  Claim  Against  One  Who 
Informs  the  Person  Libeled  of  the  Publication, 
though  such  person,  as  a  result  of  I  he  informa- 
tion, has  brought  action  and  recovered  dam- 
ages against  the  publisher.  Saunders  v.  Seyd, 
elc,  Credit  Index  Co.,  75  L.  T.  N.  S.  193. 

3.  Contract  for  Indemnity.  —  See  the  title  In- 
demnity Contracts,  vol.  16,  p.  171. 

4.  Action  Does  Not  Survive.  —  Walters  Net- 
tleton,  5  Cush.  (Mass.)  544;  More  v.  Bennett, 
65  Barb.  (N.  Y.)  338;  Long  v.  Hitchcock,  3 
Ohio  274;  Alters  v.  Akers,  16  Lea  (Tenn.)  7,  57 
Am.  Rep.  207. 

Where  the  Defendant  Dies  After  a  Verdict 
Against  Him  has  been  rendered,  and  while  a 
motion  for  a  new  trial  is  pending,  the  court 
may,  upon  such  motion  being  overruled, 
enter  judgment  upon  the  verdict  nunc  pro  tunc. 
Dial  v.  Holter,  6  Ohio  St.  228. 

A  Judgment  Obtained  Before  the  Death  of  the 
Defendant  may  be  revived  against  his  personal 
representative.  Akers  v.  Akers,  16  Lea 
(Tenn.)  7,  57  Am.  Rep.  207. 

Death  Pending  Appeal.  —  Whether  an  action 
for  libel  or  slander  will  be  abated  by  the  death 
of  the  defendant  pending  an  appeal  taken  by 
him  from  a  judgment  in  favor  of  the  plaintiff, 
depends  upon  the  character  and  effect  of  the 
appeal.  Thus,  whete  the  effect  of  the  appeal 
is  to  remove  the  entire  proceeding  into  the  ap- 
pellate court  for  trial  there  and  vacate  the 
judgment  of  the  court  of  first  instance,  the 
action  will  be  abated.  Long  v.  Hitchcock,  3 
Ohio  274.  See  also  Faith  v.  Carpenter,  33 
Ga.  79- 

But  where  the  appeal  is  of  such  a  nature 
that  it  does  not  vacate,  but  merely  suspends, 
the  judgment  of  the  court  below,  the  judg 
ment  will  survive  although  the  defendant  die 
while  the  appeal  is  pending.  Akers  v.  Akers, 
j6  Lea  (Tenn.)  7,  57  Am.  Rep.  207. 

Death  of  Defendant  After  Reversal  of  Judgment. 
—  The  reversal  of  a  judgment  for  the  plaintiff 
will  restore  the  demand  to  its  original  char- 
acter, and  the  action  will  then  be  subject  to 


abatement  by  the  death  of  the  defendant  as 
though  no  judgment  had  ever  been  rendered 
therein.  Akers  v.  Akers,  16  Lea  (Tenn.)  7,  57 
Am.  Rep.  207. 

5.  Statutes  Providing  for  Survival.  —  Carson 
v.  McFadden,  10  Iowa  91;  Sheik  v.  Hobson, 
64  Iowa  146. 

6.  Death  of  Husband.  —  Douge  v.  Pearce,  13 
Ala.  127;  Smith  v.  Taylor,  11  Ga.  20. 

7.  Truth  as  Defense  in  Civil  Actions  —  England. 
—  Keyzor  v.  Newcomb,  I  F.  &  F.  559. 

Canada.  — Genest  v.  Normand,  5  Rev.  Leg. 
161;  Mousseau  v.  Dougall,  5  Rev.  Leg.  442; 
Delisle  v.  Beaudry,  12  L.  C.  Jur.  221;  Hill  v. 
Hogg,  9  N.  Bruns.  108;  Gauthier  v.  Jeannotte, 
28  Can.  Sup.  Ct.  590. 

United  States.  —  Battell  v.  Wallace,  30  Fed. 
Rep.  229. 

Georgia.  —  Henderson  v.  Fox,  80  Ga.  479. 

Indiana.  —  Heilman  v.  Shanklin,  60  Ind.  424. 

Kansas.  —  Castle  v.  Houston,  19  Kan.  417, 
27  Am.  Rep.  127;  Mundy  v.  Wight,  26  Kan. 
173;  Boldon  v.  Thompson,  60  Kan.  856,  56 
Pac.  Rep.  131. 

Kentucky.  —  Ratcliffe  v.  Louisville  Courier- 
Journal  Co.,  99  Ky.  416. 

Louisiana.  —  Rayne  v.  Taylor,  14  La.  Ann. 
407;  Hawkins  v.  New  Orleans  Printing,  etc., 
Co.,  29  La.  Ann.  134. 

Michigan. —  McNaughton  v.  Quay,  102  Mich. 
142. 

Missouri.  —  Buckley  v.  Knapp,  48  Mo.  152; 
Edwatds  v.  Knapp,  97  Mo.  432;  McAtee  v. 
Valandingham,  75  Mo.  App.  45;  McCloskey 
v.  Pulitzer  Pub.  Co.,  152  Mo.  339. 

New  York.  —  Snyder  v.  Andrews,  6  Barb. 
(N.  Y.)  43;  Putnam  v.  Press  Pub.  Co.,  46  N. 
Y.  App.  Div.  600. 

Pennsylvania.  —  Press  Co.  V.  Stewart,  119 
Pa.  St.  584. 

Rhode  Island..  —  Perry      Man,  1  R.  I.  263. 

See  also  Warne  v.  Chadwell,  2  Stark.  457,  3 
E.  C.  L.  4S7;  Van  Ankin  v.  Westfall,  14  Johns. 
(N.  YO233;  Mitchell  v.  Spradley,  (Tex.  Civ. 
App.  1900)  56  S.  W.  Rep.  134. 

Action  for  Insults.  —  The  common-law  rule 
allowing  the  truth  to  be  set  up  as  defense  to  an 
action  for  libel  or  slander  has  been  held  not 
to  be  applicable  to  statutory  actions  for  insults. 
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And  it  has  been  held  that  if  the  facts  stated  are  true  no  liability  will  arise  from 
the  mere  fact  that  from  the  truth  so  stated  natural  inferences  of  a  defamatory 
character  might  be  drawn  which  would  be  untrue.1 

Necessity  of  Good  Faith.  —  At  common  law  the  truth  of  the  charge  will  be  a 
sufficient  justification  apart  from  any  question  of  good  faith  or  want  of  malice 
on  the  part  of  the  defendant,2  and  independently  of  the  time  when  the 
knowledge  of  the  truth  came  to  the  defendant.3 

Qualification  of  Rule  by  Constitutional  or  Statutory  Provisions.  —  But  under  constitu- 
tional or  statutory  provisions  in  some  jurisdictions  the  defendant  cannot 
exempt  himself  from  liability  for  publishing  a  libel  simply  by  showing  that 
the  charge  was  true,  but  must  go  further  and  show  that  the  publication  was 
made  under  such  circumstances  as  to  justify  the  conclusion  that  he  acted  with 
good  motives  and  for  justifiable  ends.4  The  rule  laid  down  under  statute  in 
Massachusetts  is  that  the  truth  of  libelous  matter  may  be  given  in  evidence 
and  forms  a  complete  defense  unless  malicious  intention  is  shown,  the  burden 
being  on  the  plaintiff  to  show  malice.5  But  these  provisions,  it  has  been  held, 
do  not  extend  to  slander.6 

Burden  of  Proof.  —  The  burden  of  proof  is  upon  the  defendant  to  establish  the 
truth  of  the  charge.7 

(2)  Criminal  Prosecutions.  —  At  common  law  the  truth  of  the  libelous  or 
slanderous  charge  is  no  defense  to  an  indictment.  In  fact,  it  was  a  maxim  of 
the  common  law  that  "  the  greater  the  truth  the  greater  the  libel."  This 
doctrine  arose  from  the  fact  that  a  prosecution  for  this  offense  is  founded  on 
the  thought  that  a  libel  or  slander  tends  towards  a  breach  of  the  peace,  which 
effect  is  not  altered  by  the  truth  of  the  publication.8  But  under  statutory  and 
constitutional  provisions  in  many  jurisdictions,  the  truth  is  admissible  in  evi- 
dence in  criminal  prosecutions,  and  will  be  a  defense  if  the  publication  was 
made  for  the  public  benefit  9  or  with  good  motives  and  for  justifiable  ends. 

McLean  v.  Warring,  (Miss.  1893)  13  So.  Rep.  v.    Fullinwider,    40   Kan.    731    Mclntyre  v. 

236     See  also  Brooks  v.  Calloway,  12  Leigh  Bransford,  (Ky.  1S91)  17   b.  W.  Kep.  359: 

(VaU66.    Compare  Chaffin  v.  Lynch.  84  Va.  Sperry  v.  Wilcox,  1  Met.    Mass.)  267;  Finley 

884-  Hogan  v.  Wilmoth,  16  Gratt.  (Va.)  8o;  v.  Widner,  112  Mich  230;  Wilcox      Moore,  69 

Sweeney  ..  Baker,  13  W.  Va.  204.  Minn.  49;  Nelson  v  Wallace,  48  Mo.  App^  193: 

1.  Simons  v.  Burnham,  102  Mich.  i8g;  Remsen  v.  Bryant,  (Suprn.  Ct,  Tr.  T.J  24  Misc. 
H,ynes  v.  Spokane  Chronicle  Pub.  Co.,  11  (N.  Y.)  238;  Clemons  v  Mellon,  27  N.  Y.  A  pp. 
Wash.  503.  Div-  349;  Clark  v-  Bohms-  (Tex-  C,v-  APP- 

2.  Defense  Not  Destroyed  by  Malice  in  Publica-  1896)  37  S.  W.  Rep.  347- 

tion.  -  Boldon  v.  Thompson.  60  Kan.  856,  56  8.  Truth  No  Defense  to  Indictment  at  Common 

Pac.  Rep.  131;  McCloskey  v.  Pulitzer  Pub.  Co.,  Law.  —  Press  Co.  ^Stewart  119  Pa.  St.  5«4: 

152  Mo.  339;  Joannes  v.  Jennings,  6  Thomp.  State  v.  Lehre,  2  Ireadw.  (S.  Car.)  809  2 

&  C  (N  Y  )  138  4  Hun  (N.  Y.)  66.  Brev.  (S.  Car.)  446,  4  Am.  Dec.  59°.    See  also 

3.  Cox  v.  Strickland,  101  Ga.  482.  State  v.  Haskins,  109  Iowa  656. 

4.  Good  Faith  Required  under  Constitutional  Libel  Against  Public  Officer.  -  But,  in  Com. 
and  Statutory  Provisions.  —  Delaware  State  F.  v.  Morris,  1  Va.  Cas.  176,  5  Am.  Dec.  515,  it 
&  M  Ins.  Co.  v.  Croasdale,  6  Houst.  (Del.)  was  held  that  the  truth  may  be  given  in  evi- 
181;  Jones  v.  Townsend,  2r  Fla.  431.  58  Am.  dence  in  a  prosecution  for  a  libel  against  a 
Rep  676-  Perret  v.  New  Orleans  Times  News  public  officer.  See  further  on  this  question, 
paper  25  La.  Ann.  170;  Pokrok  Zapadu  Pub.  supra,  this  title,  Comment  and  Criticism 

Co  v  Zizkovsky,  42  Neb.  64;  Neilson  v.  Jen-  9.  Statutes.  —  6  &  7  Vjct.,  c.  96;    Keg.  v 

sen,  56  Neb.  430;  Sweeney  v.  Baker,  13  W.  Duffy,  2  Cox  C.  C.  45:  Reg  v    Gremer,  6 

Va.  205;  McClaugherty  v.  Cooper,  39  W.  Va.  Quebec  Q.  B.  31,  563;  Reg.  v  Hickson,  3  Mont- 

313.    See  also  Bee  Pub.  Co.  v.  World  Pub.  real  Leg.  N.  139;  Reg.  v.  Dougall,  iS  L.  L. 

Co.,  (Neb.  1900)  82  N.  W.  Rep.  28;  Langlier  v.  Jur.  S5. 

Brousseau,  6  Quebec  198.  Blasphemous  or  Seditious  Libels.  —  In  Reg.  v. 

5   Perry   v    Porter,    124   Mass.  338;    Mc-  Duffy,  2  Cox  C.  C.  45,  U  was  held  thai  libels 

Laughlin  v.  Cowley,  127  Mass.  316;  Brown  v.  of  a  blasphemous,  treasonable,  or  seditious 

Massachusetts  Title  Ins   Co.,  151  Mass.  127;  nature  do  not  come  within  ihe  statule  of  6  S 

Hartnett  v.  Goddard,  176  Mass.  326.  7  Vict.,  c.  96.                    _  c 

6.  Foss  v.  Hildreth,  10  Allen  (Mass.)  76;  Mc-  10.  State  v.  Rice,  56  Iowa  431;  Slater. 
Claugherty  v.  Cooper,  39  W.  Va.  313.  Haskins,  109  Iowa  656;  State  v.  Wait,  44  Kan. 

7.  Burden  of  Proof  on  Defendant.  -  Broughton  310;  State  v.  Bienvenu,  36  La.  Ann.  378;  Com. 
v  McGrew  39  Fed.  Rep.  672:  Ransone  v.  v.  Blanding,  3  Pick.  (Mass.)  304,  15  Am.  Dec. 
Christian  56  Ga  357-  Tull  v.  David,  27  Ind.  214:  Com.  v.  Bonner,  9  Met.  (Mass.)  41°: 
377;  Hcilman  v.  Shanklin,  60  Ind.  424;  Stith  Com.  v.  Clap,  4  Mass.  163,  3  Am.  Dec.  212; 
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By  statute  in  Texas,  where  a  libel  charges  a  penal  offense  and  states  the  time, 
place,  and  nature  of  the  offense,  the  truth  of  the  libel  may  be  offered  in  evi- 
dence.1 And  the  truth  may  be  shown  in  defense  to  a  prosecution  for  slander 
in  imputing  to  a  female  want  of  chastity.2  In  Indiana  the  truth  is  a  defense 
to  a  criminal  prosecution  for  libel,  whether  the  publication  was  made  in  good 
faith  or  not.3 

b.  What  Amounts  to  Justification  —  (i)  In  General.  —  Matter  of 
justification,  to  be  of  any  avail,  must  meet  and  answer  the  substance  of  the 
libelous  or  slanderous  charge.'1  The  term  "  substance  "  in  this  connection  is 
used  by  way  of  contradistinction  from  the  letter  and  form  of  a  charge,  and 
although  the  latter  is  not  required  5  the  essence  is  indispensable. 

(2)  Justification  of  Precise  Charge.  — To  constitute  a  justification,  the  pre- 
cise charge  must  be  justified,  and  it  will  not  be  sufficient  to  offer  proof  of 
another  charge,0  though  of  the  same  general  nature,7  and  though  distinct  only 
as  to  the  subject-matter  or  the  time  and  place.8 


Drake  v.  State,  53  N.  J.  L.  23;  Bartheletny  v. 
People,  2  Hill  (N.  Y.)  248.  See  also  Castle 
v.  Houston,  19  Kan.  417,  27  Am.  Rep.  127. 

Burden  of  Proof. —  But  in  Massachusetts  the 
burden  is  on  the  Commonwealth  to  prove  the 
malicious  intention.  See  Perry  v.  Porter,  124 
Mass.  341.  Compare  Com.  v.  Bonner,  9  Met. 
(Mass.)  410. 

1.  Johnson  v.  State,  31  Tex.  Crim.  464. 

2.  Wood  v.  State,  32  Tex.  Crim.  476;  Crane 
v.  State,  30  Tex.  App.  464;  Lasky  v.  State, 
(Tex.  App.  1892)  iS  S.  W.  Rep.  465. 

3.  State  v.  Bush,  122  Ind.  42. 

4.  Matter  in  Justification  Must  Be  Substantial 
Answer  to  Charge.  —  Graves  v.  State,  9  Ala. 
447;  Stow  v.  Converse,  4  Conn.  33;  Gillis  v. 
Peck,  20  Conn.  228;  Gregory  v.  Atkins,  42  Vt. 
237- 

Question  for  the  Jury.  —  Warman  v.  Hine,  1 
Jur.  820;  Alexanders.  North  Eastern  R.  Co., 
6  B.  &  S.  340,  118  E.  C.  L.  340;  McCloskey  v. 
Pulitzer  Pub.  Co.,  152  Mo.  339. 

5.  Substantial  Justification  Sufficient  —  Eng- 
land.—  Alexander  v.  North  Eastern  R.  Co.,  6 
B.  &  S.  340,  118  E.  C.  L.  340,  34  L.  J.  Q.  B. 
152;  Morrison  v.  Harmer,  3  Bing.  N.  Cas.  759, 
32  E.  C.  L.  320,  4  Scott  524,  3  Hodges  108; 
M'Gregor  v.  Thvvaites,  4  Dowl.  &  R.  695,  3  B. 
&  C.  24,  10  E.  C.  L.  6;  Moore  v.  Terrell,  I  N. 
&  M.  559,  4  B.  &  Ad.  871,  24  E.  C.  L.  176. 

Alabama.  —  Adams  v.  Ward,  I  Stew. 
(Ala.)  42. 

California.  —  Hearne  v.  De  Young,  119  Cal. 
670. 

Illinois.  —  Stowell  v.  Beagle,  57  111.  97. 

Iowa.  —  Crawford  v.  Bergen,  91  Iowa  675. 

Kansas.  —  State  v.  Wait,  44  Kan.  310. 

Kentucky.  —  Ratcliffe  v.  Louisville  Courier- 
Journal  Co.,  99  Ky.  416;  Windisch-Muhlhauser 
Brewing  Co.  v.  Bacon,  (Ky.  1899)  53  S.  W. 
Rep.  520. 

Massachusetts. — Golderman  v.  Stearns,  7 
Gray  (Mass.)  181. 

Michigan.  —  Bailey  v.  Kalamazoo  Pub.  Co., 
40  Mich.  251;  Hay  v.  Reid,  85  Mich.  296;  Mc- 
Guire  v.  Vaughan,  106  Mich.  280. 

Missouri.  —  Edwards  v.  Knapp,  97  Mo.  432; 
St.  Louis  Clothing  Co.  v.  J.  D.  Hail  Dry- 
Goods  Co.,  156  Mo.  393. 

New  York.  — -  Baum  v.  Clause,  5  Hill  (N.  Y.) 
196;  Doyle  v.  Levy,  89  Hun  (N.  Y.)  350; 
Holmes  v.  Jones,  I2i  N.  Y.  461. 


North  Carolina.  —  Snow  v.  Witcher,  9  Ired. 
L.  (31  N.  Car.)  346. 

Tennessee.  —  Wilson  v.  Nations,  5  Yerg. 
(Tenn.)  211. 

Texas.  —  Quaid  v.  Tipton,  21  Tex.  Civ.  App. 
I3i. 

Wisconsin.  —  Adamson  v.  Raymer,  94  Wis. 
243. 

Charge  of  Confession  of  Misconduct.  —  Where 
the  charge  was  that  the  plaintiff  had  confessed 
that  he  had  misappropriated  money,  it  was 
sufficient  to  prove  in  justification  the  fact  of 
the  confession.  Hall  v.  Elgin  Dairy  Co.,  15 
Wash.  542. 

6.  Precise  Charge  Must  Be  Justified.  —  Cook  v. 
Tribune  Assoc.,  5  Blatchf.  (U.  S.)  352,  6  Fed. 
Cas.  No.  3,165;  Mix  v.  Woodward,  12  Conn. 
262;  Ridley  v.  Perry,  16  Me.  21;  Chapman  v. 
Ordway,  5  Allen  (Mass.)  593;  Thibault  v. 
Sessions,  ioi  Mich.  279;  Pallet  v.  Sargent,  36 
N.  H.  496;  Carpenter  v.  Bailey,  56  N.  H.  283; 
Whitaker  v.  Carter,  4  Ired.  L.  (26  N.  Car.)  461 ; 
Smith  v.  Buckecker,  4  Rawle  (Pa.)  295;  Fre- 
deritze  v.  Oden  walder,  2  Yeates  (Pa.)  243 ;  Ban- 
ner Pub.  Co.  v.  State,  16  Lea  (Tenn.)  176,  57 
Am.  Rep.  214;  Cotulla  v.  Kerr,  74  Tex.  89,  15 
Am.  St.  Rep.  819. 

7.  Sun  Printing,  etc.,  Assoc.  v.  Schenck,  (C. 
C.  A.)  98  Fed.  Rep.  925;  State  v.  Verry,  36 
Kan.  416;  Youngs  v.  Adams,  113  Mich.  199; 
State  v.  Lyon,  89  N.  Car.  568. 

8.  Proof  of  Similar  Charge  with  Distinct  Sub- 
ject-Matter No  Justification  —  England.  —  Hils- 
den  v.  Mercer,  Cro.  Jac.  677;  Smithies  v. 
Harrison,  1  Ld.  Raym.  727. 

Connecticut.  —  Dennehy  v.  O'Connell,  66 
Conn.  175.  See  also  Stow  v.  Converse,  4 
Conn.  33. 

Georgia.  —  Beggarly  v.  Craft,  31  Ga.  309,  76 
Am.  Dec.  687. 

Indiana.  —  Swann  v.  Rary,  3  Blackf.  (Ind.) 
298;  Indianapolis  Journal  Newspaper  Co.  v. 
Pugh,  6  Ind.  App.  510;  Stan  v.  Harrington 
1  Ind.  515;  Robertson  v.  Hamilton,  16  Ind. 
App.  328;  Hallowell  v.  Guntle,  82  Ind.  554. 

Kentucky.  —  Eastland  v.  Caldwell,  2  Bibb 
(Ky.)  2i,  4  Am.  Dec.  668. 

Massachusetts.  —  Downs  v.  Hawley,  112 
Mass.  237. 

Missouri.  —  Gardner  v.  Self,  15  Mo.  480. 

New  York.  —  Palmer  v.  Haighl,  2  Barb.  (N. 
Y.)  210;  Andrews  v.  Vanduzer,  11  Johns.  (N. 
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LIBEL  AND  SLANDER. 


Truth  or  Justification. 


(3)  Justification  Must  Be  as  Broad  as  the  Charge.  —  The  truth,  when  relied 
on  in  justification  of  a  libel  or  slander,  must,  to  constitute  a  complete  defense, 
be  as  broad  as  the  defamatory  accusation,  and  so  the  proof  of  the  truth  of  a 
part  only  of  a  charge  will  not  amount  to  a  complete  defense.1  Where,  how- 
ever, the  libel  or  slander  contains  several  distinct  charges,  as  for  instance  of 
two  or  more  distinct  offenses,  the  defendant  may  justify  as  to  a  separate  and 
distinct  part,  but  if  he  omits  to  justify  a  part  which  contains  actionable  matter, 
he  is  liable  in  damages  for  that  which  he  has  so  omitted  to  justify.8 

(4)  Where  Crime  Is  Charged  —  (a)  Proof  of  All  Elements  of  Offense  Necessary.  —  If 
an  alleged  libel  or  slander  imputes  to  the  plaintiff  the  commission  of  a  crime, 
and  the  plea  of  justification  is  interposed,  the  defendant  must  fasten  upon  the 
plaintiff  all  of  the  elements  of  the  crime,  both  in  act  and  intent.3 


Y.)38;  Stiles  v.  Comstock,  (Supm.  Ct.  Spec.  T.) 
9  How.  Pr.  (N.  Y.)48;  Hadock  v.  Naughlon, 
74  Hun  (N.  Y.)  390;  Daly  v.  Byrne,  (N.  Y. 
Super.  Ct.  Spec.  T.)  I  Abb.  N.  Cas.  (N.  Y.)  150. 

North  Carolina.  —  Walters  v.  Smoot,  11  Ired. 
L.  (33  N.  Car.)  315;  Sharpe  v.  Stephenson,  12 
Ired.  L.  (34  N.  Car.)  348. 

Pennsylvania.  —  Long  v.  Brougher,  5  Watts 
(Pa.)  439;  Burford  v.  Wible,  32  Pa.  St.  95. 

J  'irginia.  —  Dillard  v.  Collins,  25  Gratt.  (Va.) 
343- 

See  also  Patterson  v.  State,  12  Tex.  App. 
458.  Compare  Quaid  v.  Tipton,  21  Tex.  Civ. 
App.  131;  Wood  v.  Stale,  32  Tex.  Crim.  476. 

1.  Justification  Must  Be  as  Broad  as  Charge  — 
England.  —  Mountney  v.  Watton,  2  B.  &  Ad. 
673,  22  E.  C.  L.  164;  Ingram  v.  Lavvson,  6 
Scuit  775,  5  Bing.  N.  Cas.  66,  7  Dowl.  125,  35 
E.  C.  L.  33,  1  Arn.  387,  3  Jur.  73:  Roberts  v. 
Brown,  10  Bing.  519,  25  E.  C.  L.  224,  4  Moo.  & 
S.  407;  Weaver  v.  Lloyd,  4  Dowl.  &  R.  230,  2 
B.  &  C.  678,  9  E.  C.  L.  217,  1  C.  &  P.  295,  11 
E.  C.  L.  397;  Prior  v.  Wilson,  1  C.  B.  N.  S. 
95,  87  E.  C.  L.  95;  Smiih  Parker,  13  M.  & 
W.  459,  2  Dowl.  &  L.  394,  14  L.  J.  Exch.  52; 
Bishop  v.  Latimer,  4  L.  T.  N.  S.  775;  Cory  v. 
Bond,  2  F.  &  F.  241. 

United  States.  —  Smith  v.  Tribune  Co.,  4 
Biss.  (U.  S.)  477;  Cook  v.  Tribune  Assoc.,  5 
Blatchf.  (U.  S.)  352,  6  Fed.  Cas.  No.  3,165; 
U.  S.  v.  Callender,  25  Fed.  Cas.  No.  14,709; 
U.  S.  v.  Haswell,  26  Fed.  Cas.  No.  15,324; 
Whitney  v.  Janesville  Gazette,  5  Biss.  (U.  S.) 
330,  29  Fed.  Cas.  No.  17, 590. 

California.  —  Mowry  v.  Raabe,  89  Cal.  606. 

Connecticut.  —  Slow  v.  Converse,  4  Conn.  17. 

Florida.  —  Jones  v.  Townsend,  21  Fla.  431, 
58  Am.  Rep.  676. 

Illinois.  —  Rice  v.  Aleshire,  72  111.  App.  455. 

Indiana.  —  Peterson  v.  Murray,  13  Ind.  App. 
420;  Miller  v.  McDonald,  139  Ind.  465. 

Iowa.  — Sheehey  v.  Cokley,  43  Iowa  183,  22 
Am.  Rep.  236. 

Michigan.  —  Whittemore  v.  Weiss,  33  Mich. 
348.  See  also  Wheaton  v.  Beecher,  79  Mich. 
443- 

Minnesota.  —  Palmer  w.  Smiih,  21  Minn.  419; 
Thompson  v.  Pioneer-Press  Co.,  37  Minn.  285; 
Trebby  v.  Transcript  Pub.  Co.,  74  Minn.  84. 

Missouri.  — Trimble  v.  Foster,  87  Mo.  49,  56 
Am.  Rep.  440. 

New  Hampshire.  —  State  v.  Burnham,  9  N. 
H.  34,  31  Am.  Dec.  217. 

New  York.  —  Bush  v.  Prosser,  13  Barb.  (N. 
Y.)  221;  Bisbey  v.  Shaw,  15  Barb.  (N.  Y.)  578; 
Maybee  v.  Fisk,  42  Barb.  (N.  Y.)  326;  Gorton 
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v.  Keeler,  51  Barb.  (N.  Y.)  475;  Stilwell 
v.  Barlei,  19  Wend.  (N.  Y.)  487;  Hathorn  v. 
Congress  Spring  Co  ,  44  Hun  (N.  Y.)  608; 
Miller  v.  Donovan,  (Supm.  Ct.  Tr.  T.)  16  Misc. 
(N.  Y.)  453;  Stern  v.  Barrett  Chemical  Co., 
(N.  Y.  Cily  Cf.  Gen.  T.)  28  Misc.  (N.  Y.)  429; 
Daly  v.  Byrne,  43  N.  Y.  Super.  Ct.  261. 

Pennsylvania.  —  Burford  v.  Wible,  32  Pa. 
St.  95. 

Texas.  —  Dement  v.  Houston  Printing  Co., 
14  Tex.  Civ.  App.  391. 

Vermont.  —  Skinner  v.  Grant,  12  Vt.  456. 
Thus,  in  an  action  for  slander,  proof  that  a 
woman  has  had  sexual  intercourse  with  her 
affianced  does  not  constitute  a  justification  for 
calling  her  a  "  whore."  Sheehey  v.  Cokley, 
43  Iowa  183,  22  Am.  Rep.  236.  See  also  Peter- 
son v.  Murray,  13  Ind.  App.  420.  Compare 
Alcorn  v.  Hooker,  7  Blackf.  (Ind.)  58. 

2.  When  Justification  as  to  Part  Allowable  — 
England.  —  Biddulph  v.  Chamberlayne,  17  Q. 
B.  351,  79  E.  C.  L.  349;  Clarke  v.  Taylor,  3 
Scoit  95,  2  Bing.  N.  Cas.  654,  29  E.  C.  L.  445, 
2  Hodges  65 ;  Clarkson  v.  Lawson,  6  Bing.  587, 
19  E.  C.  L.  169,  4  M.  &  P.  356- 

United  States.  —  Smith  v.  Tribune  Co.,  4  Biss. 
(U.  S.)  477- 

Illinois.  —  CIoidtT'.  Wallace,  56  111.  App.  389. 
Indiana.  —  Tull  v.  David.  27  Ind.  377. 
Michigan.  —  Hay  v.  Reid.  85  Mich.  296. 
Missouri.  —  Morgan  v.  Rice,  35  Mo.  App. 
591. 

Nebraska.  —  Neilson  v.  Jensen,  56  Neb.  430. 
New  York.  —  Skinner  v.  Powers,  1  Wend. 
(N.  Y.)  451;  Brooks  r.  Bemiss,  8  Johns.  (N.  Y.) 
455;  Fero  v.  Ruscoe,  4  N.  Y.  162;  Holmes  v. 
Jones,  121  N.  Y.  461;  Lampher  v.  Clark,  149 
N.  Y.  475;  Young  v.  Fox,  26  N.  Y.  App.  Div. 
261;  Waltenberg  v.  Bernhard,  (N.  Y.  City  Ct. 
Gen.  T.)  26  Misc.  (N.  Y.)  659;  Hollingsworth 
v.  Spectator  Co.,  53  N.  Y.  App.  Div.  291. 

Texas.  —  Knapp  v.  Campbell,  14  Tex.  Civ. 
App.  199;  Bailey  v.  Chapman,  15  Tex.  Civ. 
App.  240. 

Vermont.  —  Nott  v.  Stoddard,  38  Vt.  25,  88 
Am.  Dec.  633. 

3.  Proof  of  All  Elements  of  Offense  Essential.  — 

McBee  -j.  Fulton,  47  Md.  403,  28  Am.  Rep.  465; 
Quaid  v.  Tipton,  21  Tex.  Civ.  App.  131. 

Perjury.  —  McGough  v.  Rhodes,  12  Ark.  625; 
Hicks  ^.'Rising,  24  111.  566;  Becherer  v.  Stock, 
49  111.  App.  270;  Tull  v.  David.  27  Ind.  377; 
Downey  v.  Dillon,  52  Ind.  442;  Sloan  v.  Gil- 
bert, 12  Bush  (Ky.)  51,  23  Am.  Rep.  70S;  East- 
burn  v.  Stephens,  Litt.  Sel.  Cas.  (Ky.)  82; 
M'Kinley  v.  Rob,  20  Johns.  (N.  Y.)  351;  Hop- 
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Truth  or  Justification. 


(b)  Quantum  of  Proof  Required  —  In  Civil  Actions.  —  The  rule  has  been  laid  down 
that  in  a  civil  action  if  the  defendant  imputes  a  crime  and  justifies  in  his 
defense,  he  must,  in  order  to  sustain  his  plea,  adduce  such  evidence  as  would 
be  required  to  convict  the  plaintiff  if  on  trial  for  the  crime  imputed  to  him.1 
Thus  it  has  been  held  that  a  confession  of  guilt  by  one  who  has  been  charged 
with  a  crime  will  not  in  an  action  of  slander  warrant  the  jury  in  finding,  in 
justification  of  the  charge,  that  the  plaintiff  had  been  guilty  of  the  crime.3 
So  it  has  been  held  that  in  an  action  for  charging  the  plaintiff  with  perjury,  if 
the  defendant  pleads  justification  he  must  sustain  it  by  two  witnesses  at  least, 
or  by  one  witness  and  corroborating  circumstances.3  And  in  a  few  jurisdic- 
tions this  principle  has  been  so  extended  as  to  require  that  in  a  civil  action  a 
plea  justifying  language  imputing  the  commission  of  a  crime  shall  be  supported 
by  evidence  establishing  its  truth  beyond  a  reasonable  doubt.4  But  the  pre- 
vailing rule  is  that  in  a  civil  action  for  libel  or  slander,  though  charging  a 
crime,  where  the  truth  is  pleaded  in  justification  the  defendant  is  not  required 
to  establish  the  charge  beyond  a  reasonable  doubt,  but  a  preponderance  of 
the  evidence  will  be  sufficient.5 


kins  v.  Smith,  3  Barb.  (N.  Y.)  599;  Jenkins 
v.  Cockerham,  1  Ired.  L.  (23  N.  Car.)  309; 
Chandler  v.  Robison,  7  Ired.  L.  (29  N.  Car.) 
480;  Howell  v.  Howell,  10  Ired.  L.  (32  N.  Car.) 
82;  Dwinells  v.  Aikin,  2  Tyler  (Vt.)  75;  Kiriley 
v.  Deck,  3  Hen.  &  M.  (Va.)  388;  McClaugherty 
v.  Cooper,  39  W.  Va.  313. 

Cheating  or  Swindling.  —  Chapman  v.  Ord- 
way,  5  Allen  (Mass.)  595;  Forrest  v.  Hanson, 
1  Cranch  (C.  C.)  63,  9  Fed.  Cas.  No.  4,943' 

Larceny. — Scolt  v.  Harbor,  18  Cal.  704, 
Mielenz  v.  Quasdorf,  68  Iowa  726;  Murphy  v. 
Olberding,  107  Iowa  547;  Elder  v.  Oliver,  30 
Mo.  App.  575;  Shepard  v.  Merrill,  13  Jnhns. 
(N.  Y.)  475;  Van  Ankin  v.  Westfall,  14  Johns. 
(N.  Y.)  233;  Quaid  v.  Tipton,  21  Tex.  Civ. 
App.  131 ;  Hook  v.  Hancock,  5  Munf.  (Va.)  546. 

Fornication.  — Stowell  v.  Beagle,  79  111.  525. 

Charge  of  Slander.  —  Wakley  v.  Cooke,  4 
Exch.  511,  19  L.  J.  Exch.  91;  Snowdon  v. 
Lindo,  1  Cranch  (C.  C.)  569,  22  Fed.  Cas  No. 
13.152. 

Forgery.  — ■  Chalmers  v.  Shackell,  6  C.  &  P. 
475,  25  E.  C.  L.  496;  Seely  v.  Blair,  Wright 
(Ohio)  683. 

Bigamy.  —  Willmett  v.  Harmer,  8  C.  &  P. 
695,  34  E.  C.  L.  589. 

1.  Quantum  of  Proof  Required  in  General.- — 
Ransone  v.  Christian,  56  Ga.  351;  Georgia  v. 
Kepford,  45  Iowa  48;  Hopkins  v.  Smith,  3 
Barb.  (N.  Y.j  599;  Clark  v.  Dibble,  16  Wend. 
(N.  Y.)6oi;  Woodbeck  v.  Keller,  6  Cow.  (N. 
Y.)  118;  Gorman  v.  Sutton,  32  Pa.  St.  247. 

2.  Confession  Alone  Insufficient.  —  Georgia  v. 
Kepford,  45  Iowa  48. 

3.  Ransone  v.  Christian,  56  Ga.  351;  Hop- 
kins v.  Smith,  3  Barb.  (N.  Y.)  599;  Clark  v. 
Dibble,  16  Wend.  (N.  Y.)  601;  Woodbeck  v. 
Keller,  6  Cow.  (N.  Y.)  118;  Steinman  v.  Mc- 
Williams,  6  Pa.  St.  170;  Gorman  v.  Sutton,  32 
Pa.  St.  247. 

And  this  rule  has  been  held  not  to  be  incon- 
sistent with  the  view  that  to  sustain  the  plea 
of  justification  only  a  preponderance  of  evi- 
dence is  necessary.  Spruil  v.  Cooper,  16  Ala. 
791.  But  see  Kincade  v.  Bradshaw,  3  Hawks 
(ro  N.  Car.)  63. 

4.  Jurisdictions  Requiring  Truth  to  Be  Estab- 
lished Beyond  Reasonable  Doubt.  —  Baker  v. 
Kansas  City  Times  Co.,  18  Am.  L.  Reg.  N.  S. 


101,  2  Fed.  Cas.  No.  773;  Offutt  v.  Earlywine, 
4  Blackf.  (Ind.)  460,  32  Am.  Dec.  40  Lanter  v. 
McEwen,  8  Blackf.  (Ind.)  495;  Wonderly  v. 
Nokes,  8  Blackf.  (Ind.)  589;  Landis  v.  Shank- 
lin,  1  Ind.  92;  Gants  v.  Vinard,  1  Ind.  476; 
Shoulty  v.  Miller,  1  Ind.  544;  Swails  v. 
Butcher,  2  Ind.  84;  Tull  z:  David,  27  Ind.  377; 
Tucker  v.  Call,  45  Ind.  31 ;  Wilson  v.  Barneit, 
45  Ind.  163;  Wintrode  v.  Renbarger,  150  Ind. 
556;  Hutts  v.  Hutts,  62  Ind.  242;  Hale  v. 
Matthews,  11S  Ind.  527,  Fowler  v.  Wallace, 
131  Ind.  347;  Burckhalter  v.  Coward,  16  S. 
Car.  435.  See  also  Woddrop  v.  Thacher,  117 
Pa.  St.  340.  Compare  Maier  v.  Krause,  30 
Pittsb.  Leg.  J.  (Pa.)  56. 

In  Illinois  this  rule  at  one  lime  obtained. 
Corbley  v.  Wilson,  71  111.  209,  22  Am.  Rep.  98. 
But  it  was  changed  by  statute.  Tunnell  v. 
Ferguson,  17  111.  App.  76;  Scott  v.  Fleming,  17 
111.  App.  561;  Becheter  v.  Stock,  49  111.  App. 
270. 

5.  Preponderance  of  Evidence  Sufficient  in  Civil 
Action — Alabama.  —  Spruil  v.  Cooper,  16  Ala. 
791. 

Arkansas.  —  Stallings  v.  Whittaker,  55  Ark. 
494- 

California.  —  Hearne  z.  De  Young,  119  Cal. 
670.  Compare  Merk  v.  Gelzhaeuser,  50  Cal. 
631. 

Georgia.  —  Anderson  v.  Savannah  Press 
Pub.  Co.,  100  Ga.  454;  Atlanta  Journal  v. 
Mayson,  92  Ga.  640,  44  Am.  St.  Rep.  104. 
Compare  Williams  v.  Gunnels,  66  Ga.  521. 

lozva.  ■ —  Riley  v.  Norton,  65  Iowa  306  (over- 
ruling Bradley  v.  Kennedy,  2  Greene  (Iowa) 
231;  Forshee  v.  Abrams,  2  Iowa  571;  Fountain 

West,  23  Iowa  9,  92  Am.  Dec.  405;  Ellis  v. 
Lindley,  38  Iowa  461). 

Maine.  —  Ellis  v.  Buzzell,  60  Me.  209,  11 
Am.  Rep.  204;  Sanborn  v.  Gerald,  91  Me. 
366. 

Maryland.  —  McBee  v.  Fulton,  47  Md.  403, 
28  Am.  Rep.  465. 

Michigan.  — Owen  v.  Dewey,  107  Mich.  67. 

Missouri.  —  Edwards  v.  Knapp,  97  Mo.  432. 
Compare  Elder  v.  Oliver,  30  Mo.  App.  575. 

New  Hampshire.  —  Folsom  v.  Brawn,  25  N, 
H,  114. 

New  York.  —  Lewis  v.  Shull,  67  Hun  (N. 
Y.)  543.     Compare  Clark  v.  Dibble,  16  Wend, 
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Degree  of  Proof  Requisite  in  Criminal  Actions.  —  In  those  jurisdictions  where  the 
defense  of  the  truth  of  the  charge  is  allowed  to  be  set  up  in  criminal  actions 
for  libel  the  rule  has  been  laid  down  that  it  is  not  necessary  for  the  defendant 
to  show' the  truth  of  the  publication  even  by  a  preponderance  of  the  evidence, 
but  only  by  evidence  sufficient  to  create  a  reasonable  doubt  in  the  minds  of 

the  jury.1  , 

c  Evidence  Admissible  — (i)  By  Defendant  —  {*)  in  General.  —  the  rules 
applicable  to  the  admissibility  of  evidence  generally  apply  to  evidence  intro- 
duced by  the  defendant  in  support  of  his  plea  of  justification. 

(b)  General  Keputation.  -  It  may  be  stated  as  a  general  rule  that  the  general 
bad  reputation  of  the  plaintiff  or  his  bad  reputation  in  those  respects  in  which 
his  character  has  been  assailed,  is  not  competent  as  bearing  on  the  question 
of  justification,3  unless  the  charge  is  of  general  bad  character  or  bad  character 
in  a  particular  direction.-'1  . 

(c)  Specific  Acts  in  Proof  of  General  Charge.  —  The  rule  has  been  laid  down  that 
where  the  imputation  is  general,  the  defendant  is  entitled  to  prove  any  suc- 
cession of  specific  acts  going  to  establish  the  truth  of  the  imputation,  or  from 
which  the  jury  might  reasonably  be  warranted  in  finding  the  imputation  to  be 
true 

(2)  By  Plaintiff  in  Rebuttal  —  (a)  In  General.  —  Where  the  defendant  has 
introduced  evidence  under  the  plea  of  justification,  evidence  on  the  part  of 
the  plaintiff  tending  to  rebut  the  matters  set  up  in  justification,  will  of  course 
be  admissible.5 

shyster."  Bailey  v.  Kalamazoo  Pub.  Co.,  40 
Mich.  251. 

4.  Specific  Acts  in  Proof  of  General  Charge.  — 

Adams  v.  Ward,  1  Stew.  (Ala.)  42;  Stowell  v. 
Beagle,  57  111.  97;  Claypool  v.  Claypool,  65 
111.  App.  446;  Ratcliffe  v.  Louisville  Courier- 
Journal  Co.,  99  Ky.  416;  Lampher  v.  Clark, 
149  N.  Y.  476;  Davis  v.  Lyon,  91  N.  Car.  444; 
Talmadge  v.  Baker,  22  Wis.  625. 

Charge  of  Unchastity.  —  Specific  acts  of  un- 
chastity  are  admissible  for  the  purpose  of 
justifying  a  general  charge  of  unchastity. 
Wagner  v.  State,  17  Tex.  App.  554;  Duke  v. 
State,  19  Tex.  App.  14;  Van  Dusen  v.  State,  34 
Tex.  Crim.  456. 

5.  Evidence  by  Plaintiff  in  Rebuttal  —  I  'nit,: J 
States.  —  Post  Pub.  Co.  v.  Hallam,  (C.  C.  A.) 
59  Fed.  Rep.  530. 

California.  —  Hitchcock    v.    Caruthers,  82 

Cal-  523,  ~  *t  r 

Connecticut.  —  Page  v.  Mervvin,   54  Conn. 

426. 

Illinois.  —  Hintz  v.  Graupner,  138  111.  158,  af. 
firming  37  111.  App.  510;  Murphy  v.  Daugherty, 
10  111.  App.  214. 

Indiana.  —  Justice  v.  Kirlin,  17  Ind.  588. 
Iowa.  —  State  v.  Keenan,  (Iowa  1900)  82  N. 
W.  Rep.  792. 

Massachusetts.  —  Sperry  v.  Wilcox,  I  Met. 
(Mass.)  267;  Loker  v.  Campbell,  163  Mass. 
242. 

Michigan.  —  Whittemore  v.  Weiss,  33  Mich. 
348;  Maclean  v.  Scripps,  52  Mich.  214;  Mc- 
Allister v.  Detroit  Free  Press  Co.,  95  Mich. 
164;  Ellis  v.  Whitehead,  95  Mich.  105. 
Missouri.  —  Coe  v.  Griggs,  76  Mo.  619. 
North  Carolina.  —  Burton  v.  March,  6  Jones 

L.  (51  N.  Car.)  409.  „,  .  ,  v. 

Vermont.  —  Cunier  v.   Richardson,  63  Vt. 

617. 

See  also  Henderson  v.  Fox,  80  Ga.  479; 
Orcutt  v.  Ranney,  10  Cush.  (Mass.)  183. 
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(N.  Y.)  601;  Woodbeck  v.  Keller,  6  Cow.  (N. 

Y.)  118.  „     ,  , 

North  Carolina.  —  Kincade  v.  Bradshavv,  3 
Hawks  (10  N.  Car.)  63. 

Ohio.  —  Bell  v.  McGinness,  40  Ohio  St.  204, 
48  Am.  Rep.  673. 

Vermont.  —  Currier  v.  Richardson,  03  Vt. 
617. 

Wisconsin.  —  Kidd  v.  Fleek,  47  Wis.  443- 
1.  Degree  of  Proof  Required  in  Criminal  Prose- 
cutions. —  Si  ate  v.  Bush,  122  Ind.  42;  Stale  v. 
Wait,  44  Kan.  310;  State  v.  Grinstead,  (Kan. 
App.' 1900)  61  Pac.  Rep.  980;  State  v.  Elliott, 
(Kan.  App.  1900)  61  Pac.  Rep.  981;  Manning 
v.  Slate,  37  Tex.  Crim.  180. 

Under  Statute  in  Arkansas  (Mansf.  Dig.,  §  1813; 
Sand.  &  H.  Dig.,  §  1727)  providing  that  "  if 
any  person  shall  falsely  use,  utter,  or  publish 
words  which,  in  their  common  acceptation, 
shall  amount  to  charge  any  person  with  hav- 
ing been  guilty  of  fornicalion  or  adultery, 
such  words,  so  spoken,  shall  be  deemed 
slander  and  shall  be  actionable  and  indiclable 
as  such,"  it  has  been  held  that  the  gravamen 
of  the  offense  under  the  statute  is  a  false  using, 
uttering,  or  publishing  the  words  which  con- 
stitute the  slander,  and  where  ihe  truth  of  the 
words  is  relied  on  in  deiense,  the  plaintiff 
must  establish  the  falsity  of  the  words  beyond 
a  reasonable  doubt  before  the  defendant  can 
be  convicted.    McArthur  v.  Slate,  59  Ark.  431. 

2.  General  Reputation  Generally  Inadmissible 
to  Show  Justification.  —  Finley  v.  Widner,  112 
Mich.  230.  See  also  Drown  v.  Allen,  91  Pa. 
St.  393. 

3.  General  Reputation  Admissible  to  Justify 
Charge  of  General  Bad  Character.  —  San  ford  v. 
Rowley,  93  Mich.  119;  Leader  v.  State.  4  Tex. 
App.  162.  See  also  Lampher  v.  Clark,  149  N. 
Y.  476.  '  . 

General  reputation  is  sufficient  to  justify 
the  charge  that  a  lawyer  is  "a  pettifogging 
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LIBEL  AND  SLANDER.        Repetition  of  Rumors,  etc. 


(b)  Good  Character.  —  In  some  jurisdictions  it  has  been  held  that  the  filing  of 
a  plea  of  justification  by  the  defendant  in  a  civil  action  for  libel  or  slander  puts 
the  character  of  the  plaintiff  in  issue  so  as  to  permit  of  his  introducing  evi- 
dence to  show  it  to  be  good.1  On  the  other  hand,  there  are  cases  which  have 
held  that  the  fact  that  the  defendant  has  pleaded  justification  and  shown  facts 
and  circumstances  tending  to  establish  the  truth  of  the  charge,  does  not 
authorize  the  plaintiff  to  introduce  evidence  of  his  general  good  character,8 
except  at  least  upon  the  question  of  damages,3  and  except  in  cases  where  the 
charge  sought  to  be  proved  is  of  a  criminal  act.4 

2.  Repetition  of  Rumors  or  Statements  Made  by  Others.  ■ —  It  is  no  defense  in 
an  action  for  libel  or  slander  tq  show  that  a  rumor  existed  as  to  the  matters 
published,  or  that  the  information  upon  which  the  charge  was  made  was 
derived  from  another,  even  though  the  defendant  at  the  time  believed  the 
matter  to  be  true,5  and  the  rule  is  not  altered  though  the  defendant  in  making 


1.  Plaintiff  May  Show  Good  Character  Where 
Justification  Pleaded. —  Bryan  v.  Gurr,  27  Ga. 
378;  Sheehey  v.  Cokley,  43  Iowa  183,  22  Am. 
Rep.  236;  Harbison  v.  Shook,  41  111.  142: 
Peters  v.  Bourneau,  22  111.  App.  177;  Balcom 
v.  Michels,  49  III.  App.  379;  Scott  v.  Peebles, 
2  Smed.  &  M.  (Miss.)  546;  Authier  v.  Bennett 
Brothers  Co.,  16  Mont,  no;  Burton  v.  March, 
6  Jones  L.  (51  N.  Car.)  409;  Blakeslee  v. 
Hughes,  50  Ohio  St.  490;  Petrie  v.  Rose,  5  W. 
&  S.  (Pa.)  364. 

Under  a  Plea  of  Not  Guilty  with  Leave  to 
Justify,  the  character  of  the  plaintiff  is  in  issue, 
and  he  may  give  evidence  thereof  before 
the  defendant  has  attacked  it.  Romayne  v. 
Duane,  3  Wash.  (U.  S.)  246,  20  Fed.  Cas.  No. 
12,028. 

2.  Evidence  of  General  Character  Held  Not  Ad- 
missible.—  Miles  v.  Vanhorn,  17  Ind.  24.5,79 
Am.  Dec.  477;  McCabe  v.  Platter,  6  Blackf. 
(Ind.)  405;  Houghtaling  v.  Kilderhouse,  1  N. 
Y.  530,  2  Barb.  (N.  Y.)  149;  Hall  v.  Elgin 
Dairy  Co.,  15  Wash.  5:42.  See  also  Cornwall 
v.  Richardson,  1  R.  &  M.  305,  21  E.  C.  L.  446; 
Severance  v.  Hilton,  24  N.  H.  147;  Gough  v. 
St.  John,  16  Wend.  (N.  Y.)  646. 

Proof  of  Character  Confined  to  Traits  of  Character 
Involved  in  the  Charge.  —  In  McBee  v.  Fullon, 
47  Md.  431,  28  Am.  Rep.  465,  it  was  held  that 
where  the  proof  is  confined  to  the  plea  of 
justification,  under  which  the  defendant  as- 
sumes the  burden  of  proving  the  plaintiff 
guilty  of  the  imputed  offense,  and  the  latter 
seeks  to  repel  the  defendant's  proof  on  that 
subject  and  show  his  innocence  by  evidence  of 
good  character,  his  evidence  on  that  point  and 
for  that  purpose  must  be  confined  to  traits  of 
character  which  the  imputed  offense  involves." 
'^.H-arding  v.  Brooks,  5  Pick.  (Mass.)  244. 

4.  Byrket  i/.  Monohon,  7  Blackf.  (Ind.)  83,  41 
Am.  Dec.  212;  Downey  v.  Dillon,  52  Ind.  442; 
Smith  v.  Lovelace,  1  Duv.  (Ky.)  215;  Howland 
v.  George  F.  Blake  Mfg.  Co.,  156  Mass.  543. 

5.  Repetition  of  Rumors,  etc.,  Not  Justified  — 
England.  —  Watkin  v.  Hall,  9  B.  &  S.  279,  L. 
R.  3Q.  B.  396.,  37  L.  J.  Q.  B.  125,  16  W.  R. 
857,  18  L.  T.  N.  S.  561. 

Canada.  —  Reg.  v.  Dougall,  18  L.  C.  Jur. 
85;  Dery  v.  Fabre,  4  Quebec  286. 

Alabama. — Commons  v.  Walters,  I  Port. 
(Ala.)  323;  Fuller  v.  Dean.  31  Ala.  654. 

California.  —  Chamberlin  v.  Vance,  51 
Cal.  75. 
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Connecticut.  —  Lewis  v.  Niles,  1  Root  (Conn.) 
346;  Austin  v.  Hanchet,  2  Root  (Conn.)  148; 
Freat  v.  Browning,  4  Conn.  408. 

Indiana.  —  Funk  v.  Beverly,  112  Ind. 
190. 

Kentucky.  —  Parker  v.  McOueen,  8  B.  Mon. 
(Ky.)  16. 

Louisiana.  —  State  v.  Butman,  15  La.  Ann. 
166;  Cade  v.  Redditt,  15  La.  Ann.  492. 

Massachusetts.  —  Peterson  v.  Morgan,  116 
Mass.  350;  Howland  v.  Flood,  160  Mass.  516; 
Burt  v.  Advertiser  Newspaper  Co.,  154  Mass. 
238. 

Michigan.  —  Proctor  v.  Houghtaling,  37 
Mich.  41;  Smith  v.  Smith,  73  Mich.  445,  16  Am. 
St.  Rep.  594;  Owen  v.  Dewey,  107  Mich.  67; 
Brewer  v.  Chase,  121  Mich.  526;  Wolff  v.  Smith, 
112  Mich.  359. 

Missouri.  — Moberly  v.  Preston,  8  Mo.  467; 
Johnson  v.  St.  Louis  Dispatch  Co.,  65  Mo.  539, 
27  Am  Rep.  293;  State  v.  Derry,  20  Mo.  App. 
552;  Baldwin  v.  Boulware,  79  Mo,  App.  5,  2 
Mo.  App.  Rep.  359. 

Nebraska.  —  Vallery  v.  State,  42  Neb.  123. 
New  Hampshire.  —  Dame  v.  Kenney,  25  N. 
H.  3T8. 

New  York.  —  Graham  v.  Stone,  (Supm.  Ct. 
Spec.  T.)  6  How,  Pr.  (N.  Y.)  15;  Mapes  v. 
Weeks,  4  Wend.  (N.  Y.)  659:  Van  Benschoten  v. 
Yaple,  (Supm.  Ci.  Spec.  T.)  13  How.  Pr.  (N. 
Y.)  97;  Kennedy  v.  Gifford,  19  Wend.  (N.  Y.) 
296;  Inman  v.  Foster,  8  Wend.  (N.  Y.)  602; 
Maeske  v.  Smith,  59  Hun  (N.  Y.)  615,  12  N.  Y. 
Supp.  423. 

North  Carolina.  —  Hampton  v.  Wilson,  4 
Dev.  L.  (15  N.  Car.)  468. 

Oregon .  —  Davis  v.  Sladden,  17  Oregon  259; 
Upton  v.  Hume,  24  Oregon  420,  41  Am.  St. 
Rep.  863. 

Pennsylvania.  —  Com.  v.  Place,  153  Pa.  St. 
314,  32  W.  N.  C.  (Pa.)  107;  Com.  v.  Mellon, 
29  W.  N.  C.  (Pa.)  433. 

South  Carolina.  —  Poppenheim  v.  Wilkes,  I 
Strobh.  L.  (S.  Car.)  275. 

Texas.  —  Democrat  Pub.  Co.  v.  Jones,  83 
Tex.  302;  Dement  v.  Houston  Printing  Co.,  14 
Tex.  Civ.  App.  391. 

Virginia.  —  Blackwell  v.  Landreth,  90  Va. 
748. 

See  also  Richardson  v.  Roberts,  23  Ga.  215; 
Lehning  v.  Hewetl,  45  111.  23;  James  v.  Clarke, 
1  Ired.  L.  (23  N.  Car.)  397. 
The  fact  that  other  newspapers  published  a 
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i  IBfL  A  ND  SLANDE  R.     Good  Faith  or  Want  of  Malice. 


the  charges  stated  that  he  was  only  repeating  a  rumor,1  or  that  he  relied  on 
information  from  another  whose  name  he  mentions.2 

3  Good  Faith  or  Want  of  Malice.  —  Where  the  publication  of  libelous  or 
slanderous  matter  is  shielded  by  no  privilege,  it  will  be  no  defense  either  in  a 
civil  or  criminal  proceeding,  that  the  defendant,  in  good  faith,  believed  the 
charge  to  be  true,  and  otherwise  acted  without  malice.3    Nor  does  the  fact 


libel  al  the  same  time  as  the  defendant  will 
not  amount  to  a  justification.  Belo  v.  Smith, 
(Tex.  Civ.  App.  TS07)  40  S.  W.  Rep.  856 

1  Where  Defendant  Purports  to  Be  Making  a 
Repetitisn.  — Watkin  v.  Hall,  L.  R.  3  Q  B. 
306-  Cox  v.  Strickland,  101  Ga.  482;  Wheeler 
r<  Shields  3  111.  348;  Kenney  v.  McLaughlin, 
5  Gray  (Mass.)  3,  66  Am.  Rep.  345;  Brewer  v. 
Chase,  121  Mich.  526.  Compare  Richards  v. 
Richards,  2  M.  &  Rob.  557- 

Charge  Accompanied  by  Disclaimer  of  Belief  in 
Report.  —  So,  in  Hurt  v.  McBain,  29  Mich.  260, 
it  was  held  that  the  fact  that  the  defendant 
makes  a  slanderous  charge  as  something  she 
has  heard,  and  acompanies  it  with  the  further 
statement  that  she  does  not  believe  it  to  be 
true,  will  not  amount  to  a  justification. 

2  Where  Defendant  Names  His  Informant  — 
United  States.  —  McDonald  v.  Woodruff,  2  Dill. 
(U.S.)  244;  Times  Pub.  Co.  v.  Carlisle,  (C. 
C.A.)94  Fed.  Rep.  762. 

California.  —  Wilson  v.  Fitch.  41  Cal.  3&3- 
Indiana.  —  Crane    v.    Douglass,  2  Blackf 
(Ind.)  195;   Clarkson  v.  McCarty.  5  Blackf. 

Kentucky.  —  Nicholson  v.  Rust,  (Ky.  1899)  52 

S.  W.  Rep.  933-  „  , 

Louisiana.  —  Filzpatrick  v.  Daily  States  1  ub. 

Co.,  48  La.  Ann.  1116;  Harris  v.  Minvielle,  48 

La.  Ann.  908. 

Maryland.  —  Haines  v.  Campbell,  74  Md. 

158,  28  Am.  St.  Rep.  240. 

Nebraska.  —  Rosewater  v.  Hoffman,  24  Neb. 
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Neiv  York.  —  Dole  v.  Lyon,  10  Johns.  (N. 
Y)  447,  6  Am.  Dec.  346;  Hotchkiss  v.  Oli- 
phant  2  Hill  (N.  Y.)  510;  Skinner  v.  Powers, 
1  Wend.  (N.  Y.)  451;  Mapes  v.  Weeks,  4 
Wend.  (N.  Y.)  659;  Sandford  v.  Bennett,  24 
N.  Y.  '20. 

North  Carolina.  —  Johnston  v.  Lance,  7  Ired. 
L.  (29  N.  Car.)  448. 

Okio.  —  Haines  v.  Welling,  7  Ohio  (pt.  1.) 
253-  Fjwler  v.  Chichester,  26  Ohio  St.  9. 

Oregon.  —  Upton  v.  Hume,  24  Oregon  420, 
41  Am  St.  Rep.  863. 

Pennsylvania.  —  Hersh  v.  Ringwalt,  3  Yeates 
(Pa)  508,  2  Am.  Dec.  392;  Runkle  v.  Meyer, 
3  Yeates  (Pa.)  518,  2  Am.  Dec.  393.  See  also 
Binn;  v.  M'Corkls,  2  Browne  (Pa.)  79. 

Rhode  Island.  —  Folwell  v.  Providence 
Journal  Co.,  19  R.  I.  551- 

Vermont.  —  See  Bond  v.  Kendall,  36  Vt.  74*- 
Wisconsin.  —  Sans  v.  Joerris,  14  Wis.  663. 
Compare  Casselman  v.  Winship,  3  Dak.  292; 
Trabue  v.  Mays,  3  Dana  (Ky.)  138,  28  Am. 
Dec.  61. 

In  England  the  rule  was  laid  down  in  the 
earlier  cases  that  the  defendant  may  justify  a 
slander,  if,  at  the  time  of  speaking  the  words, 
he  names  him  from  whom  he  heard  them,  and 
if  in  truth  he  did  hear  them  from  another. 
The  reason  given  is  that  by  giving  the  name 
of  the  original  slanderer  the  plaintiff  has  a 


direct  remedy  against  the  original  wrongdoer. 
Davis  v.  Lewis,  7  T.  R.  17;  Northampton's 
Case,  12  Coke  132.  See  also  Maitland  v.  Gold- 
ney,  2  East  426;  Woolmoth  v.  Meadows,  5 
East  463.  But  in  later  cases  a  contrary  rule 
has  been  asserted.  Bennett  v.  Bennett,  6  C.  & 
P.  588,  25  E.  C.  L.  552;  M'Pherson  v.  Daniel, 
10  B.  &  C.  263,  21  E.  C.  L.  69,  5  M.  &  R.  251. 
And  the  doctrine  was  never  extended  to  libel. 
Tidman  v.  Ainslie.  10  Exch.  63;  De  Crespigny 
v.  Wellesley,  5  Bing.  392.  15  E.  C.  L.  414,  2 
M.  &  P.  695.  See  also  Lewis  v.  Waller,  4  B. 
&  Aid.  605,  6  E.  C.  L.  620. 

Newspaper  Article  Purporting  to  Be  Copied.  — 
A  newspaper  article  otherwise  libelous  is  none 
the  less  so  because  it  shows  on  its  face  that  it 
was  copied  or  taken  from  another  newspaper. 
McDonald  v.  Woodruff,  2  Dili.  (U.  S.)  244; 
Fitzpatrick  v.  Daily  States  Pub.  Co.,  48  La. 
Ann.  1 1 16. 

Contra.  —  In  Haynes  v.  Leland,  29  Me.  233. 
it  was  held  that  it  is  a  good  defense  in  an 
action  of  slander  to  show  that  the  words 
spoken  were  but  a  repetition  of  what  was 
uttered  by  some  other  person  whose  name  was 
given  at  the  lime,  unless  it  be  proved  thai  the 
repetition  was  malicious.  See  also  Hogan  v. 
Brown,  I  Cranch  (C.  C.)  75;  Scott  v.  Peebles, 

2  Smed.  &  M.  (Miss.)  546:  Jarnigan  v.  Flem- 
ing, 43  Miss.  725;  Church  v.  Bridgeman,  6  Mo. 
190;  Miller  v.  Kerr,  2  McCord  L.  (S.  Car.)  285, 
13  Am.  Dec.  722;  Easterwood  v.  Quin,  2  Brev. 
(S.  Car.)  64,  3  Am.  Dec.  700;  Larkins  v.  Tarter, 

3  Sneed  (Tenn.)  682.  Compare  Atkinson  v. 
Patton,  1  Cranch  (C.  C.)  46. 

3.  Good  Faith  No  Defense  —  England.  —  Bot- 
terill  v.  Whvtehead,  41  L.  T.  N.  S.  588. 

Canada.  —  Champagne  v.  Beauchamp,  31  L. 
C.  Jur.  144,  14  Rev.  Leg.  675,  2  Montreal  Super. 
Ci.  484,  32  L.  C.  Jur.  237,  16  Rev.  Leg.  506. 

United  States.  —  Kerr  v.  Force,  3  Cranch  (C. 
C  )  8  14  Fed.  Cas.  No.  7.730;  Smith  v.  Tribune 
Co.,  4  Biss.  (U.  S  )  477,  22  Fed.  Cas.  No.  13.118; 
Dexter  v.  Spearr,  4  Mason  (U.  S.)  115,  7  Fed. 
Cas.  No.  3,867. 

Connecticut.  —  Woodruff  v.  Richardson,  20 
Conn.  238. 

Georgia.  —  Shipp  v.  Story,  68  Ga.  47;  Hen- 
derson v.  Fox,  80  Ga.  479. 

Indiana.  —  Wilson  v.  Barnett,  45  Ind.  163. 

Iou-a.  —  State  v.  Haskins,  109  Iowa  656. 

Kentucky.  —  Courier-Journal  Co.  v.  Sallee, 
(Ky.  1898)47  S.  W.  Rep.  226;  Louisville  Press 
Co',  v.  Tennelly,  (Ky.  1899)  49  S.  W.  Rep.  15. 

Maryland.  —  Richardson  v.  State,  66  Md. 

205.  0 
Massachusetts.  —  Hix   v.    Drury,    5  P'ck. 

(Mass.)  296.  . 

Michigan.  —  Whittemore  v.  Weiss,  33  Mich. 
348;  Owen  v.  Dewey,  107  Mich.  67. 

Missouri.  —  Trimble  v.  Foster,  87  Mo.  49. 
56  Am.  Rep.  440;  Morgan  v.  Rice,  35  Mo.  App. 
591;  McCloskey  v.  Pulitzer  Pub.  Co.,  12? 
Mo.  339. 
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that  the  defendant  had  probable  cause  for  such  belief  alter  the  rule.'  Nor  is 
it  a  defense  that  the  defendant  used  the  words  in  jest,  and  did  not  expect  to 
be  believed;3  nor  that  the  defendant  spoke  the  words  under  such  circum- 
stances as  would  not  lead  the  person  who  heard  them  to  believe  them  true.3 
Nor  does  it  excuse  the  defendant  that  the  publication  was  made  by  mistake,4 
as  where  by  inadvertence  the  wrong  person  is  charged.5  Nor,  it  has  been 
held,  is  it  a  defense  that  the  publisher  was  ignorant  that  the  publication  con- 
tained libelous  matter.6 

4.  Drunkenness.  —  The  fact  that  the  defendant  was  in  a  state  of  intoxica- 
tion when  the  libelous  or  slanderous  words  were  published,  will  be  no  excuse 
or  justification.7 

5.  Words  Published  in  Heat  of  Passion.  —  Nor  will  it  be  a  defense  that  the 
words  were  published  in  the  heat  of  passion. H 

6.  Retraction  or  Apology.  —  The  subsequent  publication  of  an  unaccepted 
apology  or  retraction  will  be  no  bar  to  an  action  for  libel  or  slander,9  though 
it  may  be  considered  in  mitigation  of  damages. 10 

Agreement  to  Accept  Apology.  —  But  it  will  be  a  good  defense  to  an  action  if 
there  is  an  agreement  between  the  parties  to  accept  the  publication  of  mutual 
apologies,  and  the  apologies  are  afterwards  published.11 

7.  Independent  Libel  or  Slander  by  Plaintiff.  —  Actionable  words  published 
of  the  plaintiff  cannot  be  justified  by  another  wholly  independent  libel  or  slan- 
der upon  the  defendant.13  But  where  the  statements  made  by  the  defendant 
are  in  self-defense,  and  in  response  to  prior  slanderous  or  libelous  statements 
made  by  the  plaintiff,  they  will  be  protected  if  they  are  not  in  excess  of  the 
occasion,  and  are  spoken  without  malice.13 


North  Carolina.  —  Wozelka  v.  Hettrick,  93 
N.  Car.  10. 

Texas.  —  Mitchell  v.  Spradley,  (Tex.  Civ. 
App.  iqoo)  56  S.  W.  Rep.  134;  McArthur  v. 
State,  (Tex.  Crim.  1900)  57  S.  VV.  Rep.  847. 

1.  Probable  Cause  No  Excuse.  —  Grimes  v. 
Coyle,  6  B.  Mon.  (Ky.)  301;  Parkhurst  v. 
Ketchum,  6  Allen  (Mass.) 406,  83  Am.  Dec.  639; 
Clark  v.  Brown,  116  Mass.  504;  Long  v. 
Tribune  Printing  Co.,  107  Mich.  207. 

2.  Words  Used  in  Jest. —  Hatch  v.  Potter,  7 
111.  725,  43  Am  Dec.  88;  Long  v.  Eakle,  4  Md. 
45*. 

3.  Bart  v.  McBain,  29  Mich.  260. 

4.  Statement  Made  by  Mistake.  —  McAllister  v. 
Detroit  Free  Press  Co.,  76  Mich.  338,  15  Am. 
St.  Rep.  318. 

5.  Wrong  Person  Mentioned  by  Mistake.  — 
Tavlor  v.  Hearst,  107  Cal.  262. 

6.  Ignorance  of  Libelous  Matter.  —  Curtis  v. 
Mussey,  6  Gray  (Mass.)  261.  See  also  Thomp- 
son 71.  Powning,  15  Nev.  195.  But  see  Smith 
v.  Ashley,  ir  Met.  (Mass.)  367,  45  Am.  Dec. 
2  ifi. 

7.  Drunkenness  No  Defense.  —  Kendrick  v. 
Hopkins,  Car/  93;  Jones  v.  Tovvnsend,  21 
Fla.  431,  58  Am.  Rep.  676;  McKee  v.  Ingalls, 
5  III.  30;  Reed  v.  Harper,  25  Iowa  87,  95  Am. 
Dec.  774. 

8.  Words  Published  in   Heat   of  Passion, — 

Flagg  v.  Roberts,  67  111.  485;  Poissenot  v. 
Reuther,  51  La.  Ann.  965;  Else  v.  Ferris, 
Anth  N.  P.  (N.  Y.)  23;  Finch  v.  Finch,  21  S. 
Car.  342;  M'Alexander  v.  Harris,  6  Munf. 
(Va  )  465.  See  also  Lister  v.  Wright,  2  Hill 
(N.  Y.)  320. 

9.  Retraction  or  Apology  No  Defense.  —  Jones 
v.  Townsend,  21  Fla.  431,  58  Am.  Rep.  676; 
Lehrer  v.  Elmore,  100  Ky.  56;  Cass  v.  New 


Orleans  Times,  27  La.  Ann.  214;  Davis  v. 
Marxhausen,  103  Mich.  315. 

Retraction  in  Same  Conversation. —  But  the 
words  may  be  retracted  in  the  same  conversa- 
tion and  before  the  separation  of  the  persons 
before  whom  they  wete  uttered,  so  as  not  to 
make  them  actionable.  Trabue  v.  Mays,  3 
Dana  (Ky.)  138,  28  Am.  Dec.  61. 

10.  See  infra,  this  title.  Damages. 

11.  Agreement  to  Accept  Apology.  —  Boosey  v. 
Wood,  3  H.  &  C.  484,  34  L.  J.  Exch.  65,  11 
Jur.  N.  S.  181,  13  W.  R.  317.  See  also  Peltier 
v.  Miville,  2  Rev.  Leg.  334;  Pepin  v.  Rocand, 
8  L.  C.  Jur.  218,  14  L.  C.  Rep.  364. 

Agreement  in  Consideration  of  Destruction  of 
Documents.  —  In  an  action  for  words  imputing 
a  crime,  an  agreement  on  the  part  of  the 
plaintiff  to  waive  his  action  for  words  spoken, 
in  consideration  that  the  defendant  will  de- 
stroy certain  documents  in  his  possession,  or 
which  may  afterwards  come  into  his  pos- 
session, imputing  the  same  crime  to  the  plain- 
tiff, is  (when  executed  by  the  burning-  of  the 
papers)  a  bar  to  the  action.  Lane  v.  Apple- 
gate,  1  Stark.  97,  2  E.  C.  L.  46. 

12.  Libel  or  Slander  Not  Justified  by  Another 
Libel  or  Slander.  —  Wakley  v.  Johnson,  R.  &  M. 
422,  21  E.  C.  L.  480;  Finnerty  v.  Tipper,  2 
Campb.  76;  May  v.  Brown,  4  Dowl.  &  R.  670, 
3  B.  &  C.  113,  10  E.  C.  L.  24;  Battell  v.  Wal- 
lace, 30  Fed.  Rep.  229;  Seely  v.  Cole,  Wright 
(Ohio)  681;  Bourland  v.  Eidson,  8  Gratt. 
(Va.)  27. 

13.  Statements  in  Self-Defense.  —  Myers  v. 
Kaichen,  75  Mich.  272;  Smurthwaite  v.  News 
Pub.  Co.,  (Mich.  1900)  83  N.  W.  Rep.  116. 
See  also  Johnston  v.  Barrett,  36  La.  Ann.  320; 
Stewart  v.  Minnesota  Tribune  Co.,  41  Minn. 
71.    See  also  supra,  this  title,  Privileged  Com- 
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8.  Plaintiff's  Authorization  of  Publication.  —  If  the  plaintiff  consented  to  or 
authorized  the  publication  complained  of,  he  cannot  recover  for  any  injury 
received  as  a  result  of  the  publication.1 

9.  Failure  to  Prosecute  for  Prior  Publication.  —  The  failure  of  the  plaintiff  to 
prosecute  for  a  prior  publication  will  be  no  bar  to  an  action  on  a  republica- 
tion.* 

10.  Former  Recovery.  —  As  in  the  case  of  actions  generally,  an  action  for 
libelous  or  slanderous  words  may  be  barred  by  a  former  recovery,3  and  the 
plaintiff  will  not  be  allowed  to  select  one  portion  of  a  libelous  article  as  a 
ground  for  one  action  and  another  portion  as  a  ground  for  a  second  action.4 
But  a  defendant  relying  on  a  former  recovery  must  show  that  the  record  of 
the  former  suit  includes  the  matters  alleged  to  have  been  determined.5  Thus 
the  bringing  of  one  action  for  slanderous  words  does  not  bar  the  plaintiff  from 
having  another  action  for  other  words,  although  spoken  previously  to  the 
commencement  of  the  first  action.0  But  where  a  libel  or  slander  is  repub- 
lished before  the  commencement  of  an  action,  a  separate  action  cannot  be 
maintained  on  such  republication.7 

XI.  Evidence  —  1.  Scope  of  Section.  —  In  this  section  it  is  proposed  to  dis- 
cuss only  such  general  matters  relating  to  evidence  as  do  not  fall  naturally 
into  any  of  the  other  principal  divisions  of  this  subject,  while  such  matters  as 
evidence  of  publication  or  of  malice,  evidence  in  mitigation  or  aggravation  of 
damages,  etc.,  will  be  found  in  the  divisions  to  which  they  immediately  relate.8 

2.  Power  of  Court  to  Rule  on  Admissibility  of  Evidence.  —  A  constitutional 
provision  that  in  all  prosecutions  for  libel  the  jury  shall  be  the  judges  of  the 
law  as  well  as  of  the  facts  does  not  deprive  the  trial  judge  of  the  power  to  rule 
upon  the  introduction  of  evidence  in  libel  cases  either  civil  or  criminal.9 

3.  Proof  of  Libel.  —  In  an  action  for  libel  the  publication  itself  is  of 
course  the  best  evidence  of  the  charges  made  in  it,10  and  the  original  document 
containing  the  defamatory  matter  must  be  produced  if  possible;  11  but  where 

munications;  Qualified  Privilege;  Various  Com-  to  a  recovery  for  the  slanderous  words  charged 

munications  Considered;  Statements  Made  in  Self-  that  the  utterance  of  the  same  slanderous 

Defense.  words  has  been  proved  against  the  defendant 

1.  Communication  Authorized  by  Plaintiff. —  in  a  former  action  of  slander  between  the 
Schoeptlin  v.  Coffey,  162  N.  Y.  12;  Com.  v.  same  parties,  for  the  purpose  of  proving  malice 
Murphy,  8  Pa.  Co.  Ct.  399.  in    the    utterance   of    the   slanderous  words 

2.  Failure  to  Prosecute  for  Prior  Publication  charged  in  such  former  suit.  Swift  v.  Dicker- 
No  Bar.  —  Curtis  v.  Mussey,  6  Gray  (Mass.)  man,  31  Conn.  285. 

25!  The  Separate   Recovery   by  a  Husband  for 

3.  Former  Recovery  as  a  Bar.  —  Campbell  v.  slanderous  words  spoken  of  him  and  his  wife, 
Butts,  3  N.  Y.  173;  Union  Associated  Press  v.  it  has  been  held,  will  not  prevent  an  action  by 
Press  Pub.  Co.,  (Supm.  Ct.  Spec.  T.)  i\  Misc.  the  wife  with  her  husband  for  the  injury  done 
(N.  Y.)  610;  Galligan  v.  Sun  Printing,  etc.,  to  her  by  the  same  words.  Bash  v.  Sommer, 
Assoc!,  (Supm.  Ct.  Tr.  T.)  25  Misc.  (N.  Y.)  355.  20  Pa.  St.  159- 

4.  Action  Barred  by  Recovery  as  to  Part  of  Li-  6.  Henson  v.  Veatch,  1  Blackf.  (Ind.)  369. 
belous  Article.  —  Galligan  v.  Sun  Printing,  etc..  7.  Galligan  v.  Sun  Printing,  etc..  Assoc., 
Assoc.,  (Supm.  Ct.  Tr.  T.)  25  Misc.  (N.  Y.)  (Supm.  Ct.  Tr  T.)  25  Misc.  (N.  Y.)  355. 

255.  8.  For  a  Discussion  of  Specific  Questions  of  Evi- 

5.  Causes  of  Action  Must  Be  the  Same.  —  dence  see  the  sections  Publication;  Malice; 
Campbell  v.  Butts,  3  N.  Y.  173;  Rockwell  v.  Damages,  etc. 

Brown,  36  N.  Y.  207.  9.  Court  May  Rule  upon  Admissibility  of  Evi- 

Where  in  an  action  for  words  imputing  to  the  dence.  —  Thibault  v.  Sessions,  101  Mich.  279. 

plaintiff,  in  the  way  of  his  trade,  that  he  was  10.  The  Libelous  Publication  the  Best  Evidence, 

dishonest  and  a  cheat,  the  defendant  pleaded  — Schulze  v.  Jalonick,  18  Tex.  Civ.  App.  296. 

a  judgment  recovered  in  a  former  action,  and  11.  The  Original  Libel  Should  Be  Produced  — 

upon  the  trial  of  the  issue  upon  nul  del  record,  England.  —  Wright  v.  VVoodgate,  2  C.  M.  & 

the  record,  when  produced,  showed  that  the  R.  573;  Gilpin  v.  Fowler,  9  Exch.  615,  22  L.  J. 

former  action  had  been  brought  for  calling  Exch.  156;  Fryer  v.  Gathercole,  4  Exch.  262; 

the  plaintiff  a  thief,  simply,  and  not  in  the  way  Adams  v.  Kelly,  R.  &  M.  157,  21  E.  C.  L.  403; 

of  his  trade,  the  former  action  was  held  to  be  Rex  v.  Rosenstein,  2  C.  &  P.  414,  12  E.  C.  L. 

no  bar.    VVadsworth  v.  Bentley,  23  L.  J.  Q.  196. 

B.  3,  1  Lowndes  &  M.  203,  17  Jur.  1077,  2  C.  Illinois.  —  Strader  v.  Snyder,  67  111.  404. 

L.  Rep.  127.  Pennsylvania.  —  Gray  v.  Pentland,  2  S.  &  R. 

So,  in  an  action  of  slander,  it  is  no  objection  (Pa.)  23. 
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the  original  has  been  destroyed  or  lost  beyond  a  reasonable  hope  of  finding  it, 
or  is  in  the  hands  of  an  adverse  party  who  refuses  to  produce  it,  secondary 
evidence  of  the  contents  is  admissible.1 

4.  Actionable  Quality  of  Words  -  a.  Burden  of  Proof.  —  Where  the  words 
which  are  made  the  basis  of  an  action  for  libel  or  slander  are  not  actionable 
per  se,  the  burden  is  upon  the  plaintiff  to  show  the  facts  which  rendered  the 
words  actionable,2  but  where  the  words  are  per  se  actionable  the  plaintiff  need 
not  prove  anything  beyond  the  speaking  of  the  words,3  and  the  burden  is 
upon  the  defendant  to  show  the  facts  which  deprive  the  words  of  their  action- 
able quality,  if  he  relies  upon  this  for  his  defense.4 

k  Entire  Conversation  or  Publication.  —  In  an  action  or  prosecu- 
tion for  libel  or  slander,  it  is  proper  to  admit  in  evidence  the  entire  conversa- 
tion or  publication  in  the  course  of  which  the  words  alleged  to  be  defamatory 
were  used.5    And  where  the  publication  upon  which  the  action  is  based  refers 


Where  a  Large  Number  of  Copies  Are  Printed 
from  the  Same  Type,  or  lithographed  at  the  same 
lime  by  the  same  process,  none  of  them  are 
copies  in  the  legal  sense  of  the  word.  They 
are  all  counterpart  originals,  and  each  is 
primary  evidence  of  the  contents  of  the  rest. 
Rex  v.  Watson,  2  Stark.  129,  3  E.  C.  L.  347; 
Johnson  v.  Hudson,  7  Ad.  &  El.  233,  note,  a, 
34  E.  C.  L.  84,  note  a\  Cranfill  v.  Hay  den, 
22  Tex.  Civ.  App.  656. 

1.  When  Secondary  Evidence  Is  Admissible  — 
England.  —  Rainy  v.  Bravo,  L.  R.  4  P.1  C.  287, 
20  W.  R.  873,  27  L.  T.  N.  S.  249;  Gathercole 
v.  Miall,  15  M.  &  W.  319;  R.  v.  Aickles,  1 
Beach  330;  Reg.  v.  Llanfaethly,  2  El.  &  Bl. 
940,  75  E.  C.  L.  940;  Boyle  v.  Wiseman,  10 
Exth.  647;  Newton  v.  Chaplin,  10  C.  B.  356, 
70  E.  C.  L,  356;  Atty.-Gen.  v.  Le  Merchant,  2 
T.  R.  201,  note  a;  Fryer  v.  Gathercole,  4 
Exch.  262. 

Alabama.  —  Weir  v.  Hoss,  6  Ala.  881. 
Illinois.  —  S  trader  v.  Snyder,  67  111.  404. 
Maryland.  —  Winter  v.  Donovan,  8  Gill  (Md.) 

Nezv  Hampshire.  —  Carpenter  v.  Bailey,  56 
N.  H.  283. 

Texas.  —  Behee  v.  Missouri  Pac.  R.  Co.,  71 
Tex.  424;  Cranfill  v.  Hayden,  22  Tex.  Civ. 
App.  656. 

Vermont.  —  Gates  v.  Bovvker,  18  Vt.  23. 

The  Words  Must  Be  Proved,  and  not  whal  the 
witness  conceives  to  be  the  substance  or  effect 
of  them,  for  otherwise  wilnesses  and  not  the 
court  or  a  jury  would  be  made  the  judges  of 
what  was  a  libel.  Rainy  v.  Bravo  L.  R.  4  P. 
C.  287,  20  W.  R.  873,  27  L.  T.  N.  S.  249. 

Affidavit  of  Defendant.  —  Where  the  defend- 
ant has  filed  an  affidavit  stating  that  he  has 
destroyed  the  writing  in  which  the  libel  is  con- 
tained, such  affidavit  is  not  admissible  as  evi- 
dence of  the  contents  of  the  destroyed  writing 
because  the  defendant  did  not  therein  object 
to  the  terms  in  which  the  writing  was  set  out 
in  the  affidavit  of  the  plaintiff  made  for  the 
purpose  of  procuring  the  production  of  the 
writing.  Rainv  v.  Bravo,  L.  R.  4  P.  C.  287, 
20  W.  R.  873,  27  L.  T.  N.  S.  249. 

Where  the  Original  Is  in  the  Possession  of  the 
Governor  of  the  state,  and  he  refuses  to  pro- 
duce it,  secondary  evidence  of  the  contents  of 
the  original  document  is  not  admissible.  Gray 
v.  Pentland,  2  S.  &  R.  (Pa.)  23. 

2.  When  Plaintiff  Must  Show  Actionable  Quality 


of  Words  —  Arizona. — Johnston  v.  Morrison, 
(Ariz.  1899)  21  Pac.  Rep.  465. 

California.  —  Nidever  v.  Hall,  67  Cal.  79; 
Chamberlin  v.  Vance,  51  Cal.  75.  See  also 
Maynard  v.  Fireman's  Fund  Ins.  Co.,  34  Cal. 
48,  91  Am.  Dec.  672. 

Massachusetts.  —  Carter  v.  Andrews,  16  Pick. 
(Mass.)  6. 

Nebraska.  —  See  Raker  v.  State,  50  Neb.  202. 
New  York.  —  Bullock  v.  Koon,  9  Cow.  (N. 
Y.)  30;  Bond  v.  Brewster,  16  Daly  (M.  Y.)  82. 

3.  Words  Actionable  Per  Se.  —  Bullock  v. 
Koon,  9  Cow.  (N.  Y.)  30. 

4.  When  Defendant  Must  Show  that  Words  Are 
Not  Actionable.  —  See  Cristie  v.  Cowell,  Peake 
N.  P.  (ed.  1795)  4;  Penfold  v.  Westcote,  2  B. 
&  P.  N.  R.  335;  Bissell  v.  Cornell,  24  Wend. 
(N.  Y.)  354;  Watson  v.  Nicholas,  6  Humph. 
(Tenn.)  174. 

5.  Entire  Conversation  or  Publication  Admissi- 
ble—  England. — Cooke  v.  Hughes,  R.  &  M. 
112,  21  E.  C.  L.  393.  See  also  Weaver  v. 
Lloyd,  1  C.  &  P.  295,  11  E.  C.  L.  397;  Thorn- 
ton v.  Stephen,  2  M.  &  Rob.  45;  Hedley  v. 
Barlow,  4  F.  &  F.  227. 

Illinois.  —  Searcy  v.  Sudhoff,  84  111.  App. 
148. 

•  Kentucky.  —  Morehead  v.  Jones,  2  B  Mon. 
(Ky.)  210,  36  Am.  Dec.  600. 

Ohio.  —  Newbraugh  v.  Curry,  Wright  (Ohio) 

Texas.  —  Whitehead  v.  State,  39  Tex. 
Crim.  89. 

Explanation.  —  In  an  action  of  slander  the 
defendant  may  show  an  explanation  of  the 
slanderous  words  given  by  him,  where  that 
explanation  was  made  in  such  connection  with 
the  charge  as  to  form  a  part  of  the  same  trans- 
action or  interview,  and  substantially  the 
same  auditoj-s  were  present.  Winchell  v. 
Strong,  17  111.  597. 

The  Flaintiff  "Need  Read  Only  So  Much  of  the 
libelous  article  as  he  relies  upon,  provided  the 
parts  omitted  do  not  so  explain  the  parts  de- 
clared upon  as  to  make  its  meaning  other  than 
libelous.  The  defendant  can  read  the  residue 
if  he  wishes.  Newbraugh  v.  Curry,  Wright 
(Ohio)  511. 

In  an  Action  for  a  Criticism  on  the  Plaintiff's 
Book,  no  imputation  being  cast  on  him  person- 
ally, it  was  held  that  the  plaintiff  ought  to  put 
in  the  book  criticised  as  part  of  his  own  case. 
Strauss  -j.  Francis,  4  F.  &  F.  939,  1107. 
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to  sonic  other  publication  the  latter  should  also  be  admitted  to  explain  the 
meaning. 1 

c.  Attending  Facts  and  Circumstances.  —  It  is  also  competent,  in  an 
action  of  slander,  to  show  all  the  facts  and  circumstances  attending  or  leading 
up  to  the  speaking  of  the  words,  or  in  reference  to  which  the  words  were 
spoken,  as  these  are  material  in  determining  the  meaning.3 

d.  Opinion  oe  Witnesses  as  to  Meaning  of  Words.  —  It  is  estab- 
lished that  words  which  are  made  the  basis  of  an  action  must  be  construed  in 
the  sense  in  which  the  hearers  or  readers  understood  them,3  but  upon  the 
question  how  the  sense  in  which  the  hearers  or  readers  understood  them 
shall  be  proved,  there  is  a  conflict  of  authorities.4  Some  courts  have  taken 
tli  view  that  it  is  competent  for  the  witnesses  who  heard  or  read  the  words 
to  testify  as  to  the  sense  in  which  they  understood  them;  5  but  the  prepon- 
derance of  authority  is  in  favor  of  the  view  that  a  witness  cannot  testify  as  to 
his  understanding  of  the  meaning  of  the  defendant,  but  such  meaning  must 
be  decided  upon  by  the  jury  from  other  facts  and  circumstances  given  in 
evidence.6 

5.  Authorship  of  Libel.  —  It  must,  of  course,  be  made  to  appear  that  the 

defendant  is  the  author  of  the  alleged  libel.7 

6.  Time  of  Publication  or  Utterance.  —  It  is  not  necessary  that  the  slanderous 
words  should  be  shown  to  have  been  uttered  at  the  precise  time  alleged  in  the 
complaint  or  declaration,  but  proof  of  such  utterance  at  any  time  within  so 
recent  a  period  as  to  avoid  the  bar  of  the  statute  of  limitations,  and  before 
the  commencement  of  the  action,  is  sufficient.8 

7.  Words  Must  Be  Proved  Substantially  as  Alleged.  —  In  an  action  of  libel  or 
slander  the  plaintiff  must  prove  that  the  defendant  uttered   or  published 


1.  Other  Publications  Referred  To  in  the  Alleged 
Libelous  Article  —  Young  v.  Gilbert,  93  111.  595. 

2.  Attending  Facts  and  Circumstances.  —  Wil- 
li 1 'tis  v.  Cawley,  18  Ala.  206;  Barton  v. 
tl  >lmes,  16  Iowa  252;  Kidd  v.  Ward,  91  Iowa 
37  r.  See  also  Bradley  v.  Gardner,  ro  Cal.  37  1 ; 
Wilson  v.  Fitch,  41  Cal.  364;  Page  v.  Menvin. 
54  Conn.  426;  Newman  v.  Stein,  75  Mich.  402, 
13  Am.  St.  Rep.  447;  D.ilton  v.  Gill,  25  Hu  1 
(N.  Y.)  120. 

3.  Words  Construed  in  Sense  in  Which  Hearers 
Unlerstood  Them.  —  B  irton  v.  Holmes,  16  Iowa 
252;  Hess  v.  Fockler,  25  Iowa  9. 

4.  Conflict  of  Authorities.  —  Sea  Barton  v. 
Holmes,  16  Iowa  252. 

5.  Witnesses  May  Testify  as  to  Their  Under- 
standing of  Meaning.  —  Chamberlin  v.  Vance, 
51  Cal.  75;  Binford  v.  Young,  115  Ind.  174. 
Sea  also  Nidever  v.  Hall,  67  Cal.  79;  Barton 
v.  Holmes,  16  Iowa  252;  Hess  v.  Fockler,  25 
Io.va  0. 

Where  the  Words  Used  Can  Have  But  One  Mean- 
ing, and  that  meaning  is  obvious,  it  is  not 
error  to  allow  a  witness  to  testify  as  to  what 
he  understood  the  words  to  mean.  Collins  v. 
Siale,  39  Tex.  Crim.  30. 

6.  Witness  Cannot  Testify  as  to  His  Understand- 
ing of  Words.  —  Snell  v.  Snow,  13  Met.  (Mass.) 
278,  46  Am.  Dec.  730;  Gribbler'.  Pioneer-Press 
Co.,  37  Minn.  277;  Callahan  v.  Ingram,  122 
Mo.  355,  43  Am.  St.  Rep  583;  Pittsburgh,  eic, 
R.  Co.  v.  McCurdy,  114  Pa.  St.  554.  See  also 
Cresinger  v.  Reed,  25  Mich,  450. 

Trade  Circulars.  —  In  an  action  for  a  libel 
consisting  in  the  sending  out,  by  the  secretary 
of  a  society  for  the  protection  of  trade,  of  a 
circular  which  imputes  certain  specific  facts  to 
the  plaintiff,  a  witness  cannot  be  asked  what 


he  understands  by  finding  a  person's  name 
inserted  in  such  a  circular,  but  he  may  be 
asked  whether  there  is  any  meaning  in  the 
circular  beyond  what  appears  on  its  face. 
Humphreys  v.  Miller,  4  C.  &  P.  7,  19  E-  c-  L- 
250. 

7.  The  Authorship  of  a  Libelous  Letter  Is  Suffi- 
ciently Proved  where  one  of  the  plaintiffs  has 
testified  that  she  was  familiar  with  the  defend- 
ant's handwriting,  and  that  the  letter  was  his, 
and  where  the  defendant  on  the  stand  has 
identified  the  letter  as  his  when  it  was  shown 
to  him,  and  it  has  also  been  identified  by  the 
person  to  whom  it  was  addressed.  Aspell  v. 
Smith,  134  Pa.  St.  59. 

The  Fact  of  Payment  by  the  Defendant  to  the 
printer  or  publisher  of  a  newspaper  for  the 
insertion  of  libelous  matter  is  evidence  to  go  to 
the  jury  of  the  defendant's  authorship  or  adop- 
tion of  the  libel.  Schenck  v.  Schenck,  20  N. 
J.  L.  208. 

8.  Time  —  California  —  Norris  v.  Elliott,  39 
Cal.  72.    See  also  Thrall  v.  Smiley,  9  Cal.  529. 

Illinois.  —  See  Hosley  v.  Brooks,  20  III.  115. 
71  Am.  Dec.  252. 

Indiana.  —  Smith  v.  Smith,  76  Ind.  356.  See 
also  Medaugh  v.  Wright,  27  Ind.  137. 

New  York.  —  Lanpher  v.  Clark,  77  Hun 
(N.  Y.)  506.  See  also  McCarron  v.  Sire,  (N. 
Y.  City  Ct.  Spec.  T.)  14  Civ.  Pro.  (N.  Y.) 
252. 

North  Carolina.  —  Pegram  v.  Stoltz,  67  N. 
Car.  T44. 

Oregon.  —  Quigley  v.  McKee,  12  Oregon  22, 
53  Am.  Rep.  320. 

Rhode  Island.  —  Rice  v.  Cottrel.  5  R.  I.  340. 

South  Carolina.  —  See  Taylor  v.  Sturgingger, 
2  Mill  (S.  Car.)  367. 
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defamatory  words  substantially  the  same  as  those  charged  in  the  complaint  or 
declaration.1  It  is  not  necessary  that  the  words  should  be  identical,*  for  there 
is  no  fatal  variance  where  words  not  set  out  in  the  pleadings  are  proved,  pro- 
vided such  words  do  not  modify  the  sense  of  the  defamatory  words,3  nor 
where  words  set  out  in  the  pleadings  are  not  proved,  provided  such  words  are 
not  essential  to  the  defamatory  meaning.4  It  is  not,  however,  sufficient  to 
prove  that  the  defendant  made  the  same  charge  against  the  plaintiff  in  words 
substantially  different  from  those  alleged,  even  though  of  equivalent  and 
similar  import.5    The  question  of  variance  has  been  thoroughly  treated  in 


1.  Words  Must  Be  Proved  Substantially  as 
Alleged  —  England.  —  M'Connell  v.  M'Kenna, 
10  Ir.  C.  L.  511;  Armitage  v.  Dunsler,  4 
Dougl.  291,  26  E.  C.  L.  361;  Maitland  v.  GoUl- 
ney,  2  East  438. 

Canada.  —  Beaudry  v.  Papin,  1  L.  C.  Jur. 
114;  Hosser  v.  Arnold,  1  Rev.  Leg.  503. 

United  States.  —  Broughton  v.  McGrevv,  39 
Fed.  Rep.  672;  Beardsley  v.  Tappan,  2  Fed. 
Cas.  No.  i,i8Sa. 

California.  —  Morris  v.  EllioU,  39  Cal,  72. 

Delaware.  —  Nailor  v.  Ponder,  1  Marv.  (Del.) 
408. 

Illinois.  —  ■  Sanford  v.  Gaddis,  15  111.  228; 
Wilborn  v.  Odell,  29  111.  456;  Searcy  v.  Sud- 
hoff,  84  111.  App.  148;  Story  v.  Jones,  52  111. 
Aop.  112;  Albin  v.  Parks,  2  111.  App.  576; 
Ransom  v.  McCurley,  140  111.  626,  affirming  38 
111.  App.  323.  See  also  Schmisseur  v.  Kreilich, 
92  111.  347. 

Indiana.  —  Gray  v.   Elzroth,  10  Ind.  App. 

Iowa.  —  Desmond  v.  Brown,  29  Iowa  53,  4 
Am.  Rep.  194. 

Kentucky.  —  Nicholson  v.  Dunn,  (Ky.  1899) 
52  S,  W.  Rep.  935. 

Maine.  —  Estes  v.  Estes,  75  Me.  478. 

Massachusetts.  —  Robbins  v.  Fletcher,  101 
Mass.  115.  See  also  Whiting  v.  Smith,  13 
Pick.  (Mass.)  372, 

Michigan.  —  Brown  v.  Barnes,  39  Mich.  211, 
33  Am.  Rep.  375- 

Missouri.  —  Bundy  v.  Hart,  46  Mo.  460,  2 
Am.  Rep.  525;  Baldwin  v.  Fries,  46  Mo.  App. 
288.  . 

New  Hampshire.  —  Butterfield  v.  Buffum,  9 
N.  H.  156,  Smart  v.  Blanchard,  42  N.  H.  137. 
See  also  Parsons  v.  Bellows,  6  N.  H.  289,  25 
Am.  Dec.  461;  Bassett  v.  Spofford,  n  N.  H. 
127. 

New  York.  —  Olmsted  v.  Miller,  1  Wend.(N. 
Y.)  510;  Fox  v.  Vanderbeck,  5  Cow.  (N.  Y.) 
513;  Miller  v.  Miller,  8  Johns.  (N.  Y.)  74;  Aid- 
rich  v.  Brown,  11  Wend.  (N.  Y.)  596;  Emery 
v.  Miller,  1  Den.  (N.  Y.)  208,  explaining  Jacobs 
v.  Fyler,  3  Hill  (N.  Y.)  574. 

South  Carolina.  —  Zimmerman  v.  McMakin, 
22  S.  Car.  372,  53  Am.  Rep.  720. 

Texas.  —  Kingz>.  Sassaman,  (Tex.  Civ.  App. 
1899)  54  S.  W.  Rep.  304;  McArthur  z>.  State, 
(Tex.  Crim.  1900)  57  S.  W.  Rep.  847;  Conlee 
v.  State,  14  Tex.  App.  222.  See  also  Berry  v. 
State,  27  Tex.  App.  483. 

Vermont.  —  Smith  v.  Hollister.  32  Vt.  695. 
Wisconsin.  —  Duf  resne  v.  Weise,  46  Wis.  290. 

2.  Not  Necessary  that  Words  Should  Be  Identical. 
—  Beardsley  v.  Tappan,  2  Fed.  Cas,  No. 
1.1887,  Nicholson  v.  Dunn,  (Ky.  1899)  52  S. 
W.  Rep  935;  King  v.  Sassaman,  (Tex.  Civ. 
App.  1899)  54  s-  w-  ReP-  304-    See  also  Dixon 


v.  Stewart,  33  Iowa  125;  Taylor  v.  Moran,  4 
Met.  (Kv.)  138;  Pinkslon  v.  Cristerson,  8  Ky. 
L.  Rep/789. 

3.  Proof  of  Words  Not  Set  Out  in  Pleadings.  — 

Brown  v.  Barnes,  39  Mich.  211,  33  Am.  Rep. 
375;  Schmidt?'.  Bauer,  1  Mo.  App.  Rep.  69;  Mc- 
Arthur v.  State,  (Tex.  Crim.  1900)  57  S.  W. 
Rep.  847.  See  also  Albin  v.  Parks,  2  111.  App. 
576. 

4.  Failure  to  Prove  Words  Set  Out  in  Pleadings 

—  England.  —  Wakley  v.  Healey,  4  Exch.  53, 
18  L.'j.  Exch.  426;  Orpwood  v.  Barkes,  4 
Bing.  261,  13  E.  C.  L.  424,  12  Moo.  492; 
M'Connell  v.  M'Kenna,  10  Ir.  C.  L.  511;  Armi- 
tage v.  Dunsler,  4  Dougl.  291,  26  E.  C.  L.  361. 

United  States.  —  Broughton  v.  McGrew,  39 
Fed.  Rep.  672. 

Alabama.  —  Chandler  v.  Holloway,  4  Porl. 
(Ala.)  17. 

Connecticut.  —  Nichols  v.  Hayes,  13  Conn. 
155- 

Illinois.  —  M'Kee  v.  Ingalls,  5  111.  30;  Patter- 
son z\  Edwards,  7  111.  720;  Sanford  v.  Gaddis, 
15  111.  228;  Keefe  v.  Voight,  45  111.  App.  620; 
Story  v.  Jones,  52  111.  App.  112;  Searcy  v.  Sud- 
hoff,  84  111.  App.  148.  See  also  Slocumb  v. 
Kuykendall,  2  111.  189,  27  Am.  Dec.  764. 

Indiana.  —  Wheeler  v.  Robb,  1  Blackf.  (Ind.) 
330,  12  Am.  Dec.  245.  See  also  Gray  v.  Elzroth, 
to  Ind.  App.  587. 

Massachusetts.  —  Clark  v.  Munsell,  6  Met. 
(Mass.)  373;  Whiting  v.  Smith,  13  Pick.  (Mass.) 
364- 

Missouri.  —  Birch  z.  Benton,  26  Mo.  153; 
Pennington  v.  Meeks,  46  Mo.  217;  Lewis  v. 
McDaniel,  82  Mo.  577;  Mix  v.  McCoy,  22  Mo. 
App.  488;  Casey  v.  Aubuchon.  25  Mo.  App. 
91;  Unterberger  v.  Scharff  51  Mo.  App.  102; 
Nicholson  v.  Rogers,  129  Mo.  136;  Schmidt  v. 
Bauer,  1  Mo.  App.  Rep.  69. 

New  York.  —  Purple  v.  Horton,  13  Wend. 
(N.  Y.)  9,  27  Am.  Dec.  167;  Loomis  v.  Swick, 
3  Wend.  (N.  Y.)  205;  Nestle  v.  Van  Slyck,  2 
Hill  (N.  Y.)  282. 

Ohio.  —  Scott  v.  Renforth,  Wright  (Ohio)  55. 

Tennessee.  —  Hancock  v.  Stephens,  11 
Humph.  (Tenn.)  507;  Dawson  v.  Holt,  ir  Lea 
(Tenn.)  583,  47  Am.  Rep.  312.  See  also  Pursell 
v.  Archer,  Peck  (Tenn.)  317. 

5.  Words  Substantially  Different  but  of  Similar 
Import  —  England.  —  Armitage  v.  Dunster,  4 
Dougl.  291,  26  E.  C.  L.  361:  Maitland  v.  Gold- 
ney,  2  East  426;  M'Connell  v.  M'Kenna,  10 
Ir.  C.  L.  511. 

Alabama.  —  See  Teague  v.  Williams,  7  Ala. 

844- 

Illinois.  —  Patterson  v.  Edwards,  7  111.  720; 
Sanford  v.  Gaddis,  15  111.  228;  Wilborn  v. 
Odell,  29  111.  456;  Searcy  v.  Sudhoff,  84  111. 
App.  148;  Ransom  v.  McCurley,  140  111.  626, 
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another  article,  to  which  reference  is  made.1 

8.  Character  or  Reputation  —  a.  In  Civil  Actions.  —  The  character  or  repu- 
tation of  the  parties  to  a  civil  action  for  libel  or  slander  can  be  material  only 
upon  the  question  of  damages,  and  the  admissibility  of  evidence  of  character 
or  reputation  is  therefore  treated  elsewhere  in  this  article.2 

b.  In  Criminal  Prosecutions — (i)  Of  Person  Defamed — (a)  Good  char- 
acter or  Reputation.  —  In  the  absence  of  some  statutory  provision  making  the 
good  character  or  reputation  of  the  person  defamed  an  ingredient  of  the 
offense,  the  prosecution  need  not  assume  the  burden  of  proving  such  good 
reputation  or  character  in  order  to  make  out  a  prima  facie  case,  nor  is  the 
jury  required  to  find  such  good  reputation  or  character  in  order  to  find  the 
defendant  guilty.3 

(b)  Bad  Character  or  Reputation.  —  It  has  been  considered  that  as  the  object  of 
a  criminal  prosecution  is  not  to  redress  a  private  wrong,  but  to  punish  for  an 
act  which  tends  to  provoke  animosity  and  violence  and  to  disturb  the  public 
peace  and  repose,  evidence  of  the  bad  character  of  the  person  defamed  is  not 
admissible,  for  the  danger  to  the  public  peace  is  as  great  when  the  person 
defamed  is  of  bad  as  when  he  or  she  is  of  good  character  or  reputation.4 
There  are,  however,  cases  which  have  considered  the  character  or  reputation 
of  the  person  defamed  material  as  bearing  upon  the  measure  of  punishment.6 

(2)  Of  Defendant.  —  It  is  always  permissible  for  a  defendant  in  a  criminal 
action  to  show  his  general  good  character  or  reputation  as  to  the  trait  involved 
in  the  charge  against  him;6  but  a  person  on  trial  under  an  indictment  for 
libel  cannot  show  his  reputation  for  truth  and  veracity  where  this  has  not 
been  questioned,  and  is  not  in  issue,  for  proof  that  his  reputation  was  that  of 
a  truthful  man  would  not  tend  to  show  that  he  was  guiltless  of  the  offense 
charged.7 

9.  Hearsay  Evidence.  —  The  general  rule  against  the  reception  of  hearsay 
evidence  applies  in  actions  for  libel  or  slander.8 

10.  Reasonable  Doubt  in  Criminal  Prosecutions.  —  In  criminal  prosecutions 
for  libel  or  slander  the  presumption  is  in  favor  of  the  innocence  of  the  defend- 
ant,9 and  he  is  entitled  to  be  acquitted  if  the  jury  have  a  reasonable  doubt  as 

affirming  38  111.  App.  323.    See  also  Slocumb  Sess.)  30  Abb.  N.  Cas.  (N.  Y.)  2CO;  McArthur 

v.  Kuvkenrlall,  2  111.  189,  27  Am.  Dec.  764;  v.  State,  (Tex.  Crim.  iqoo)  57  S.  VV.  Rep.  847. 

Schmisseur  v.  Kreilich,  92  111.  347.  5.  Character  May  Be  Material  on  Question  of 

Indiana.  —  Wheelers.  Robb,  1  Blackf.  (Ind.)  Measure  of  Punishment.  —  See  infra,  section 

330,  12  Am.  Dec.  245;  Tucker  v.  Call,  45  Ind.  Punishment. 

31;  Linville  v.  Early  wine,  4  Blackf.  (Ind.)  469;  6.  Character  May  Be  Shown.  —  State  v.  Hea- 

Gray  v.  Elzroth,  io'lnd.  App.  587.  cock,  106  Iowa  191.    See  also  State  v.  Kiniey, 

Missouri.  —  Bandy  v.  Han,  46  Mo.  460,  2  43  Iowa  294.     And  see  generally  the  title 

Am.  Rep.  525;  Mix  v.  McCoy,  22  Mo.  App.  Character  (in  Evidence),  vol.  5,  pp.  856,  866. 

488;  Wood  v.  Hilbish,  23  Mo.  App.  389.  7.  Reputation  for  Truth  and  Veracity  Cannot  Be 

New  York.  —  Olmsted  v.  Miller,  1  Wend.  Shown.  —  State  v.  Heacock,  106  Iowa  iqi. 

(N.  Y.)  510;  Fox  v.  Vanderbeck,  5  Cow.  (N.  Y.)  8.  Hearsay    Evidence   Not  Admissible  —  Ala- 

5I3.  bama. — Simpson  <•.  Wiley,  4  Port.  (Ala.)  215. 

Tennessee.  —  Dawson  v.  Holt,  11  Lea  (Tenn.)  California.  —  People  v.  Thornton,  74  Cal. 

583,  47  Am.  Rep.  312;  Hancock  v.  Stephens,  482. 

11  Humph.  (Tenn.)  508;  Roberts  v.  Lamb,  93  Michigan.  —  McDuff   v.    Detroit  Evening 

Tenn.  343.  Journal  Co.,  84  Mich.  I,  22  Am.  St.  Rep.  673; 

Texas.  —  Barnettw.  State,  35  Tex.  Crim.  280;  Sanford  v.  Rowley,  93  Mich.  119. 

Conle;  v.  Slate,  14  Tex.  App.  222.  New  York.  —  Putnam  v.  Press  Pub.  Co.,  46 

1.  For  a  Full  Treatment  see  the  section  Vari-  N.  Y.  App.  Div.  600. 

ance  in  the  article  Libel  and  Slander,   13  Pennsylvania.  —  See    Dreibilbis   v.  Esben- 

Encyc.  of  Pl.  and  Pr.  62-71.  shade,  6  Pa.  Super.  Ct.  182. 

2.  Character  or  Reputation  of  Parties  to  Civil  South  Carolina.  —  Walker  v.  Meetze,  2  Rich. 
Action.  —  See  infra,  this  title,  section  Damages.  L.  (S.  Car.)  570.    See  also  the  titles  Evidence, 

3.  Good  Character  or  Reputation  of  Person  De-  vol.  11,  p.  520;  Hearsay  Evidence,  vol.  15,  p. 
famed  Not  Essential.  —  State  v.  Forrester,  63  309, 

Mo.  App.  530,  2  Mo.  App.  Rep.  819.  9.  Presumption  of  Innocence  —  Hence,  in  a 

4.  Character  or  Reputation  of  Person  Defamed  prosecution  for  slander  in  charging  a  person 
Not  Material.  —  Com.  v.  Swelling,  15  Pick.  with  adultery  or  fornication,  where  the  falsity 
(Mass.)  333;  People  v.  Stokes,  (N.  Y.  Gen.  of  the  charge  is  an  element  of  the  offense,  it  is 
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to  his  guilt  1 

XII.  Damages  —  1.  Introductory.  —  The  gist  of  an  action  for  libel  or  slander 
is  the  injury  which  the  plaintiff  has  suffered  through  the  wrongful  act  of  the 
defendanta'in  publishing  or  uttering  defamatory  words  concerning  him,3  and 
the  plaintiff  is  entitled  to  recover  damages  commensurate  with  that  injury.4 
The  object  of  this  section  is  to  discuss  what  is  considered  an  injury  such  as  to 
entitle  the  plaintiff  to  compensation,  what  may  be  considered  in  estimating 
the  compensation  to  be  awarded  him,  and  under  what  circumstances  he  may 
be  awarded  a  sum  in  excess  of  what  will  compensate  him  for  his  injury. 

2.  Classification.  —  The  damages  to  be  recovered  may  be  classified  in  various 
ways.  Thus,  considered  with  reference  to  their  nature  they  may  be  either 
general  or  special;  with  regard  to  their  amount  they  may  be  either  nominal 
or  substantial;  and  with  regard  to  the  object  for  which  they  are  awarded  they 
may  be  on  the  one  hand  actual  or  compensatory,  or  on  the  other  punitive, 
exemplary,  or  vindictive.5 

3.  General  Damages  —  a.  Meaning  of  Term.  —  By  the  term  "general  dam- 
ages "  is  meant  compensation  for  those  injuries  which  the  law  will  presume  6 


error  to  charge  the  jury  that  the  presumption 
is  in  favor  of  the  chastity  of  the  prosecuting 
witness,  for  this  would  militate  against  the 
presumption  in  favor  of  the  innocence  of  the 
defendant.  McArthur  v.  State,  59  Ark.  431. 
See  also  State  v.  McDaniel,  84  N.  Car.  803. 
And  see  further,  in  this  connection,  West  v. 
State,  1  Wis.  209,  which  was,  however,  a 
prosecution  for  seduction. 

1.  Defendant  Entitled  to  Benefit  of  Reasonable 
Doubt. —  State  v.  Shaffner,  (Del.  1899)  44  Ail. 
Rep.  620:  State  v.  Heacock,  106  Iowa  191; 
State  v.  Grinstead,  (Kan.  App.  1900)  61  Pac. 
Rep.  976;  State  v.  Elliott,  (Kan.  App.  1900)  61 
Pac.  Rep.  981;  State  v.  Mathies,  44  Mo.  App. 
294. 

Where  Falsity  and  Malice  Are  Necessary  Ele- 
ments of  the  offense,  these  must  be  shown  be- 
yond a  reasonable  doubt.  Beal  v.  State,  99 
Ala.  234;  McArthur  v.  State,  59  Ark.  431. 

2.  Plaintiff  Must  Have  Suffered  Some  Injury.  — 
Rea  v.  Wood,  105  Cal.  314;  Republican  Pub. 
Co.  v.  Conroy,  5  Colo.  App.  262;  Thompson 
v.  Powning,  15  Nev.  195;  Schulze  v.  Jalonick, 
18  Tex.  Civ.  App.  296.  See  also  Maitland  v. 
Goldney,  2  East  426;  Prescott  v.  Tousey,  50 
N.  Y.  Super.  Ct.  12. 

Recovery  Not  Limited  to  Compensation  for  In- 
juries Intended  by  Defendant. —  Brown  v.  Dur- 
ham, (Tex.  Civ.  App.  1897)  42  S.  W.  Rep.  331. 

3.  Words  Not  Defamatory  Will  Not  Support  an 
Action  of  Libel  or  Slander  even  although  their 
publication  or  utterance  has  caused  injury  to 
the  person  at  whom  they  were  aimed.  Kelly 
v.  Partington,  5  B.  &  Ad.  645,  27  E.  C.  L.  144, 
3  N.  &  M.  117;  Sheehan  v.  Ahearne.  Ir.  R.  9 
C.  L.  412;  Miller  v.  David,  L.  R.  9  C.  P.  118, 
43  L.  J.  C.  PI.  84,  22  W.  R.  332,  30  L.  T.  N.  S. 
53;  Legg  v.  Dunlevy,  10  Mo.  App.  461. 

4.  Damages  Should  Be  Commensurate  with  Injury 
—  United  Stall's.  — Smith  v.  Sun  Printing,  etc., 
Assoc  ,  (C.  C.  A.)  55  Fed.  Rep.  240. 

District  of  Columbia.  —  Norfolk,  etc.,  Steam- 
boat Co.  v.  Davis,  12  App.  Cas.  (D.  C.)  306. 

Maine.  — True  v.  Plumley,  36  Me.  481. 

Michigan.  — Long  v.  Tribune  Printing  Co., 
107  Mich.  207. 

Mississippi .  — ■  Hubbard  v.  Rutledge,  52  Miss. 
584- 


New  York.  —  Hartman  v.  Morning  Journal 
Assoc.,  (C.  PI.  Gen.  T.)  19  N.  Y.  Supp.  398, 
affirmed  138  N.  Y.  638;  King  v.  Root,  4  Wend. 
(N.  Y.)  113,  21  Am.  Dec.  102;  Davey  v.  Davey, 
(Supm.  Ct.  App.  Div.)  56  N.  Y.  Supp.  1106, 
affirming  22  Misc.  (N.  Y.)  668. 

Wisconsin.  —  Candrian  v.  Miller,  98  Wis. 
164;  Langton  v.  Hagerty,  35  Wis.  150. 

5.  Classification.  —  As  to  classification,  see 
generally  Childers  v.  San  Jose  Mercury  Print- 
ing, etc.,  Co.,  105  Cal.  284,  45  Am.  St.  Rep. 
40;  Wilson  v.  Fitch,  41  Cal.  386;  Holmes  v. 
Jones,  147  N.  Y.  59,  49  Am.  St.  Rep.  646; 
Grace  v.  McArthur,  76  Wis  641. 

6.  Damage  Presumed  Whore  Words  Libelous  or 
Slanderous  Per  Se  —  England.  —  Cook  f.  Field, 
3  Esp.  133;  Smith  v.  Thomas,  2  Bing.  N.  Cas. 
372,  29  E.  C.  L.  362,  2  Scott  546;  Brown  v. 
Smith,  13  C.  B.  596,  76  E.  C.  L.  596.  See  also 
Tripp  -j.  Thomas,  3  B.  &  C.  427,  10  E.  C.  L. 
139;  Ingram  v.  Lawson,  6  Bing.  N.  Cas.  212, 
37  E.  C.  L.  350. 

Canada.  —  See  Paint  v.  Maclean,  3  Nova 
Scotia  Dec.  316. 

United  States.  —  Smith  v.  Sun  Printing,  etc., 
Assoc.,  (C.  C.  A.)  55  Fed.  Rep.  240;  Kelly  v. 
Huffington,  3  Cranch  (C.  C.)  81,  14  Fed.  Cas. 
No.  7,671;  Broad  v.  Deuster,  8  Biss.  (U.  S.) 
265. 

Alabama.  —  Johnson  v.  Robertson,  8  Port. 
(Ala  )  486;  Trimble  v.  Anderson,  79  Ala.  514. 

Arkansas.  —  See  Roe  v.  Chitwood,  36  Ark. 
210. 

California.  —  Turner  v.  Hearst,  ]  15  Cal.  394. 
See  also  Childers  v.  San  Jose  Mercury  Print- 
ing, etc.,  Co.,  105  Cal.  284,  45  Am.  St.  Rep.  40; 
Wilson  v.  Fitch,  41  Cal.  386. 

Colorado.  —  Republican  Pub.  Co.  v.  Miner, 
12  Colo.  77;  Republican  Pub.  Co.  v.  Conroy, 
5  Colo.  App.  262. 

Connecticut.  —  Wynne  v.  Parsons,  57  Conn. 
73;  Swift  v.  Dickerman,  31  Conn.  285. 

Delaware.  —  Nailor  v.  Ponder,  I  Marv.  (Del.) 
408.  See  also  Croasdale  v.  Bright,  6  Houst. 
(Dei.)  52. 

District  of  Columbia.  —  Norfolk,  etc.,  Steam- 
boat Co.  v.  Davis,  12  App.  Cas.  (D.  C.)  306. 
Florida.  —  Montgomery  v.  Knox,  23  Fla.  595. 
Illinois.  —  Mason  v.  Paul,  46  111.  App.  592; 
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must  naturally,  proximately,  and  necessarily  1  result  from  the  publication  or 
utterance  concerning  the  plaintiff  of  words  which  are  libelous  or  slanderous 

per  se? 

b.  General  Damages  Need  Not  Be  Specifically  Pleaded  or 
PROVED.  —  It  is  not  necessary,  in  order  to  warrant  a  recovery  of  general 
damages,  that  they  should  have  been  specifically  pleaded,  or  proved  upon  the 
trial.3 

c.  Injury  Need  Not  Be  of  Pecuniary  Nature.  —  It  is  by  no  means 
necessary,  in  order  for  a  person  to  recover  general  damages  for  words  which 
are  actionable  per  sc,  that  he  should  have  suffered  any  actual  or  constructive 
pecuniary  loss,  or  that  the  injury  resulting  to  him  from  the  publication  or 
utterance  of  such  words  should  be  susceptible  of  a  definite  money  valuation.'* 


Nolte  v.  Herter,  65  111.  App.  430;  Tottleben  v. 
Blankenship,  58  111.  App.  47.  See  also  Clifford 
v.  Cochrane,  10  111.  App.  570. 

Indiana. — Tracy  v.  Hacket,  ig  Ind.  App. 
133;  Yeates  v.  Reed,  4  Blackf.  (Ind.)  463,  32 
Am.  Dec.  43;  De  Pew  v.  Robinson,  95  Ind.  112. 

Iowa.  —  Hulbert  v.  New  Nonpareil  Co., 
(Iowa  igoo)  82  N.  W.  Rep.  928;  Trimble  v. 
Tantlinger,  104  Iowa  665;  Hicks  v.  Walker,  2 
Greene  (Iowa)  440. 

Kansas.  —  Miles  v.  Harrington,  8  Kan.  430. 

Kentucky.  —  See  Nicholson  v.  Dunn,  (Ky. 
i8gg)  52  S.  W.  Rep.  935. 

Louisiana.  —  Savoie  v.  Scanlan,  43  La.  Ann. 
967,  26  Am.  St.  Rep.  200;  Mequet  v.  Silver- 
man, 52  La.  Ann.  I3&g;  Wimbish  v.  Hamilton, 
47  La.  Ann.  246;  Weil  v.  Israel,  42  La.  Ann. 
962,  Williams  v.  McManus,  38  La.  Ann.  162, 
58  Am.  Rep.  171;  Lobe  v.  Cary,  33  La.  Ann. 
914. 

Maine.  —  Newbit  v.  Statuck,  35  Me.  315,  58 
Am.  Dec.  706;  True  v.  Plumley,  36  Me.  466. 

Massachusetts.  —  Lovejoy  v.  Whitcomb,  174 
Mass.  586. 

Michigan.  —  Whittemore  v.  Weiss,  33  Mich. 
348;  Haney  Mfg.  Co.  v.  Perkins,  78  Mich.  1; 
Hatt  v.  Evening  News  Assoc..  94  Mich.  114. 
See  also  Simons  v.  Burnham,  102  Mich.  189; 
McAllister  v.  Detroit  Free  Press  Co.,  76  Mich. 
338,  15  Am.  St.  Rep.  318:  Burt  v.  McBain,  2g 
Mich.  260,  Davis  v.  Marxhausen,  86  Mich.  281. 

Mississippi.  —  Furr  v.  Speed,  74  Miss.  423: 
Hubbard  v.  Rutledge,  52  Miss.  581. 

Missouri.  —  Rammell  v.  Otis,  60  Mo.  365; 
Boogher  v.  Knapp,  76  Mo.  457;  Price  v. 
Whitely,  50  Mo.  439;  Hermann  v.  Bradstreet 
Co..  19  Mo.  App.  227. 

Nebraska.  —  Bee  Pub.  Co.  v.  World  Pub. 
Co..  (Neb.  1900)  82  N.  W.  Rep.  28;  Blodt  v. 
Bud  wig,  19  Neb.  739;  Brooks  v.  Dutcher,  22 
Neb.  644. 

New  Hampshire.  —  Harris  v.  Burley,  8  N. 
H.  216. 

New  York.  —  Krug  v.  Pitass,  162  N.  Y.  154: 
McFadden  v.  Morning  Journal  Assoc..  28  N. 
Y.  App.  Div.  508;  Bergmann  v.  Jones,  94  N. 
Y.  51;  Hartman  v.  Morning  Journal  Assoc., 
(C.  PI.  Gen.  T.)  19  N.  Y.  Supp.  3gS,  affirmed 
13?  N.  Y.  63S;  King  v.  Root,  4  Wend.  (N.  Y.) 
113,  21  Am.  Dec,  102;  Smid  v.  Bernard,  (Supm. 
Ci.  Tr.  T.)  31  Misc.  (N.  Y.)  35:  Slayton  v. 
Hemken,  91  Hun  (N.  Y.)  582;  Mattice  v.  Wil- 
cox, 147  N.  Y.  624;  Cruikshank  v.  Bennett, 
(Supm.  C'.  Spec.  T.)  30  Misc.  (N.  Y.)  232; 
Havemeyer  v.  Fuller,  (N.  Y.  Super.  Ct.  Tr.  T.) 
60  How.  Pr.  (N.  Y.)  316;  Fry  v.  Bennett,  4 


Ducr  (N.  Y.)  247;  Smith  v.  Ottendorfer,  (Supm. 
Ct.)  3  N.  Y.  St.  Rep.  187. 

Pennsylvania.  —  Mclntyre  v.  Weinert,  195 
Pa.  St.  52.  See  also  Price  v.  Conway,  134  Pa. 
St.  340,  19  Am.  St.  Rep.  704. 

South  Carolina.  —  See  Calhoun  v.  M'Means, 
1  Nott  &  M.  (S.  Car.)  422. 

Texas. — Cranhll  v.  Hayden,  22  Tex.  Civ. 
App.  656;  Forke  v.  Homann,  14  Tex.  Civ.  App. 
670;  Zeliff  v.  Jennings,  61  Tex.  466;  Burton 
v.  O'Niell,  6  Tex.  Civ.  App.  613;  Belo  v. 
Fuller,  84  Tex.  450,  31  Am.  St.  Rep.  75; 
Houston  Printing  Co.  v.  Moulden,  15  Tex. 
Civ.  App.  574;  King  v.  Sassatnan,  (Tex.  Civ. 
App.  1899)  54  S.  W.  Rep.  304;  Bailey  v.  Chap- 
man, 15  Tex.  Civ.  App.  240.  See  also  Sanders 
v.  Hall,  22  Tex.  Civ.  App.  282;  Bradstreet 
Co.  v.  Gill,  72  Tex.  115,  13  Am.  St.  Rep.  762. 

Utah.  —  Fenstermaker  v.  Tribune  Pub.  Co., 
13  Utah  532. 

Wisconsin.  —  Bradley  v.  Cramer,  66  Wis. 
297;  Langton  v.  Hager:y,  35  Wis.  150.  See 
also  Muelze  v.  Tuteur,  77  Wis.  236,  20  Am. 
Si.  Rep.  115. 

1.  General  Damages  Are  the  Necessary  Result 
of  the  Libel  or  Slander. —  Hatt  v.  Evening  News 
Assoc.,  g4  Mich.  ng. 

2.  Meaning  of  General  Damages.  —  Turner  z\ 
Hearst,  115  Cal  394;  Hermann  v.  Bradstreel 
Co.,  19  Mo.  App.  227.  See  also  Fenstermaker 
v.  Tribune  Pub.  Co.,  13  Utah  532. 

3.  General  Damages  Need  Not  Be  Specifically 
Pleaded  or  Proved — California.  —  Taylor  v. 
Hearst,  118  Cal.  366;  Childers  v.  San  Jose 
Mercury  Printing,  etc.,  Co.,  105  Cal.  284,  45 
Am.  Si.  Rep.  40. 

Colorado.  —  Republican  Pub.  Co.  v.  Mosman, 
15  Colo.  399. 

District  of  Columbia.  —  See  Norfolk,  etc.. 
Steamboat  Co.  v.  Davis,  12  App.  Cas.  (D.  C.) 
306. 

Kentucky.  —  Louisville  Press  Co.  v.  Ten- 
nelly,  (Ky.  1899)  49  S.  W.  Rep.  15. 

Massachusetts.  —  Chesley  v.  Tompson,  137 
Mass.  136. 

Michigan.  —  Cribbs  v.  Yore,  119  Mich.  237. 

Nebraska.  —  Laing  v.   Nelson,  40  Neb.  252. 

Ne-u  York. —  Pa'mer  v.  New  York  News 
Pub.  Co.,  31  N.  Y.  App.  Div.  210. 

Texas.  —  Belo  v.  Smith,  (Tex.  Civ.  App.  1897) 
40  S.  W.  Rep.  856. 

See  also  cases  cited  in  note  6  on  preceding 
page,  Damage  Presumed  Where  Words  Libelous 
or  Slanderous  Per  Se. 

4.  Injury  Need  Not  Be  of  Pecuniary  Nature.  — 
Republican  Pub.  Co.  v.  Miner,  12  Colo.  77; 
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d.  Elements  of  General  Damages  —  (i)  Injury  to  Feelings  and  Mental 
Su fferino.  —  The  plaintiff  is  entitled  to  recover  as  general  damages  for  the 
injury  to  his  feelings  which  the  libel  or  slander  of  the  defendant  has  caused  1 
and  the  mental  suffering  or  anguish  which  he  has  endured  as  a  consequence 
thereof.54 

(2)  Injury  to  Character  or  Reputation  —  (a)  An  Element  of  Damages. —  Under 
the  fiead  of  general  damages  the  plaintiff  is  entitled  to  recover  full  compen- 
sation for  any  injury  to  his  character,  or  more  properly  to  his  reputation,  which 
has  been  caused  by  the  defamation  of  the  defendant. 3 


Michael  v.  Matheis,  77  Mo.  App.  556.  See 
also  Smith  v.  Sun  Printing,  etc.,  Assoc.,  (C.  C. 
A.)  55  Fed.  Rep.  24.0;  Houston  Printing  Co. 
v.  Moulden,  15  Tex.  Civ.  App.  574. 

i.  Injury  to  Feelings  -  United  States.  —  Smith 
v.  Sun  Printing,  etc.,  Assoc.,  (C.  C.  A.)  55 
Fed.  Rep.  240;  Malloy  v.  Bennett,  15  Fed. 
Rep.  371;  Enquirer  Co.  v.  Johnston,  (C.  C.  A.) 
72  Fed.  Rep.  443.  See  also  Morning  Journal 
Assoc.  v.  Rutherford,  (C.  C.  A.)  51  Fed.  Rep. 
513. 

California.  —  Taylor  v.  Hearst,  nS  Cal.  366; 
Childers  v.  San  Jose  Mercury  Printing,  etc., 
Co.,  105  Cal.  284,  45  Am.  St.  Rep.  40. 

Kentucky.  —  Lehrer  v.  Elmore,  100  Ky.  56. 
See  also  Louisville  Press  Co.  v.  Tennelly,  (Ky. 
1899)  49  S.  W.  Rep.  15. 

Louisiana.  —  Fitzpatrick  v.  Daily  Slates  Pub. 
Co.,  48  La.  Ann.  1116. 

Massachusetts.  —  Lombard  v.  Lennox,  155 
Mass.  70,  31  Am.  St.  Rep.  528;  Markham  v. 
Russell,  12  Allen  (Mass.)  573.  90  Am.  Dec. 
169:  Faxon  v.  Jones,  176  Mass.  206. 

Michigan.  —  Cribbs  v.  Yore,  119  Mich.  237; 
Derham  v.  Derham,  (Mich.  1900)  82  N.  W. 
Rep.  218;  Long  v.  Tribune  Printing  Co.,  107 
Mich.  207. 

Neiu  Jersey.  —  Deyo  v.  Clough,  (N.  J.  1899) 
43  Atl.  Rep.  653. 

New  York.  —  Hamilton  v.  Eno,  16  Hun  (N. 
y.)  599,  affirmed  81  N.  Y.  116;  Hartman 
Morning  Journal  Assoc.,  (C.  PI.  Gen.  T.)  19 
N.  Y.  Supp.  398,  affirmed  138  N.  Y.  638;  Fry 
v.  Bennett,  4  Duer  (N.  Y.)  247;  Raines  v.  New 
York  Press  Co.,  92  Hun  (N.  Y.)  515. 

Texas.  —  Houston  Printing-  Co.  v.  Moulden, 
15  Tex.  Civ.  App.  574;  Belo  v.  Fuller,  84  Tex. 
450,  31  Am.  St.  Rep.  75;  Zeliff  v.  Jennings,  61 
Tex.  458;  Forke  •'.  Homann,  14  Tex.  Civ. 
App.  670. 

Utah.  —  Fenstermaker  v.  Tribune  Pub.  Co., 
13  Utah  532. 

Wisconsin.  —  Eviston  v.  Cramer,  57  Wis. 
r,7o;  Grace  v.  McArthur,  76  Wis.  641;  Buck- 
staff  v.  Hicks,  94  Wis.  34,  59  Am.  St.  Rep.  853. 

2.  Mental  Suffering  —  United  States.  —  Ms  Hoy 
v.  Bennett,  15  Fed.  Rep.  371. 

California.  — Turner  \i.  Hearst,  115  Cal.  394, 
107  Cal.  262;  Cahill  v.  Murphy,  94  Cal.  29, 
28  Am.  St.  Rep.  88;  Childers  v.  San  Jose 
Mercury  Printing,  etc.,  Co.,  105  Cal.  284,  45 
Am.  St..  Rep.  40. 

Colorado.  —  Republican  Pub.  Co.  v.  Mosman, 
15  Colo.  399. 

Connecticut.  —  Swift  t.  Dickerman,  31  C  onn. 
285. 

District  of  Columbia.  —  Norfolk,  etc.,  Steam- 
boat Co.  v.  Davis,  12  App.Cas.  (D.  C.)  306. 

Illinois.  —  See  Welker  v.  Butler,  15  111.  App. 
209. 
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Kentucky.  —  Lehrer  v.  Elmore,  100  Ky.  56; 
Louisville  Press  Co.  v.  Tennelly,  (Ky.  1899)  49 
S.  W.  Rep.  15. 

Louisiana.  —  Wimbish  v.  Hamilion,  47  La. 
Ann.  246.  See  also  Williams  v.  McManus, 
38  La.  Ann.  162,  58  Am.  Rep.  171. 

Massachusetts.  —  Chesley  v.  Tompson,  137 
Mass.  136;  Mahoney  v.  Belford,  132  Mass.  393; 
Marble  Chapin,  132  Mass.  225;  Faxon  v. 
Jones,  176  Mass.  206;  Markham  v.  Russell,  12 
Allen  (Mass.)  573,  90  Am.  Dec.  169;  Hastings 
v.  Stetson,  130  Mass.  76. 

Michigan  —  Farrand  -•.  Aldrich,  85  Mich. 
593;  Burt  v.  McBain,  29  Mich.  260;  Scripps  v. 
Reilly,  38  Mich.  10;  Long  v.  Tribune  Printing 
Co.,  107  Mich.  207. 

Missouri.  —  Baldwin  v.  Bouhvare,  79  Mo. 
App.  5,  2  Mo.  App.  Rep.  359:  Michael  v. 
Matheis,  77  Mo.  App.  556.  See  also  Nicholson 
v.  Rogers,  129  Mo.  136. 

Nebraska.  —  Laing  v.  Nelson,  40  Neb.  252. 
New  York.  —  Van  Ingen  v.  Star  Co.,  1  N.  Y. 
App.  Div.  429,  affirmed  157  N.  Y.  695;  Ward  v. 
Deane,  (Supm.  Ct.  Gen.  T.)  10  N.  Y.  Supp.  421; 
Palmer  v.  New  York  News  Pub.  Co.,  31  N. 
Y.  App.  Div.  210;  Fry  v.  Bennett,  4  Duer  (N. 
Y.)  247;  Gomez  v.  Joyce,  (N.  Y.  Super.  Ct. 
Gen.  T.)  1  N.  Y.  Supp.  337.  See  also  Wilson 
v  Goil,  17  N.  Y.  443;  Terwilliger  v.  Wands, 
17  N.  Y.  54. 

North  Carolina.  —  McDougald  v.  Coward,  95 
N.  Car.  368. 

Texas.  —  Forke  v.  Homann,  14  Tex.  Civ. 
App.  670;  McCarthy  v.  Miller,  (Tex.  Civ.  App. 
1900)  57  S.  W.  Rep.  973;  Young  v.  Sheppard, 
(Tex.  Civ.  App.  1897)  40  S.  W.  Rep.  62;  Belo 
v.  Smiih,  (Tex.  Civ.  App.  1897)  40  S.  W.  Rep. 
856;  McQueen  v.  Fulgham,  27  Tex.  463. 

Vermont.  —  Rea  v.  Harrington,  58  Vt.  181, 
56  Am.  Rep.  561;  Nott  v.  Stoddard,  38  Vl.  25, 
88  Am.  Dec.  633,  distinguishing  Underhill  v. 
Welton,  32  Vt.  40,  on  the  ground  that  the 
words  in  thai  case  were  not  actionable  per  se. 
See  also  Carpenter  v.  Willev,  65  Vt.  168. 

Wisconsin.  —  Eviston  v.  Cramer,  57  Wis. 
570;  Grace  v.  McArthur,  76  Wis.  641. 

Mental  Suffering  of  Decedent.  —  A  person  to 
whom  a  cause  of  action  for  a  libel  has  sur- 
vived under  a  statutory  provision  is  entitled 
to  recover  for  the  mental  suffering  and  anguish 
of  the  deceased  in  consequence  of  such  libel. 
Houston  Printing  Co.  v.  Dement,  18  Tex.  Civ. 
App.  30. 

3.  Injury  to  Character  or  Reputation  —  United 
States.  —  Smith  v.  Sun  Printing,  etc.,  Assoc., 
(C.  C.  A.)  55  Fed.  Rep.  240;  Broughton  v. 
McGrew,  39  Fed.  Rep.  672.  See  also  Morning 
Journal  Assoc.  v.  Rutherford,  (C.  C.  A.)  51 
Fed.  Rep.  513. 

California.  —  Childers  v.  San  Jose  Mercury 
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(b)  Constitutionality   of  Statutes   Prohibiting   Recovery   for   Injury    to   Reputation.  —  In 

Michigan  and  Minnesota  statutes,  practically  the  same,  have  been  passed,  to 
the  effect  that  in  suits  brought  tor  the  publication  of  libels  in  any  newspaper, 
the  plaintiff  should  recover  only  actual  damages  if  it  appeared  that  the  publi- 
cation was  made  in  good  faith  and  its  falsity  was  due  to  mistake  or  misappre- 
hension of  the  facts,  and  in  the  next  regular  issue  of  the  newspaper  after  the 
mistake  or  misapprehension  was  brought  to  the  knowledge  of  the  publishers 
a  correction  was  published  in  as  conspicuous  a  manner  and  place  in  the  news- 
paper as  was  the  article  sued  on  as  libelous.  Both  these  statutes  have  been 
attacked  on  the  ground  that  they  violated  the  constitutional  guaranty  of  a 
certain  and  adequate  remedy  in  the  laws  for  all  injuries  to  character,  and  the 
Michigan  statute  has  been  held  unconstitutional.*  But  the  court  of  Minne- 
sota has  taken  the  contrary  view  and  upheld  the  statute  of  that  state.2  And 
in  Connecticut,  a  statute  providing  that  "in  every  action  for  alleged  libel, 
the  defendant  may  give  proof  of  intention,  and  unless  the  plaintiff  shall  prove 
malice  in  fact  he  shall  recover  nothing  but  his  actual  damage  proved  and 
specially  alleged  in  the  declaration,"  thus  excluding  the  recovery  of  general 
damages  in  such  cases,  has  been  upheld.3 

(3)  Exclusion  from  Society.  —  The  fact  that  in  consequence  of  the  defama- 
tion against  him  the  plaintiff  has  been  repulsed  or  scornfully  received  by,  or 
excluded  from  the  society  of,  his  friends  and  associates  and  those  among 
whom  he  formerly  moved,  may  be  considered  in  estimating  the  general  dam- 
ages to  which  he  is  entitled.  * 

(4)  Injury  to  Business.  —  Where  the  words  complained  of  are  actionable 
per  se,  and  especially  where  they  have  been  published  or  spoken  of  the  plaintiff 
in  reference  to  his  business  or  occupation,  he  is  entitled  to  recover  as  general 


Printing,  etc.,  Co.,  105  Cal.  284,  45  Am.  St. 
Rep.  40.    See  also  Wilson  v.  Filch,  41  Cal.  386. 

Colorado.  —  Republican  Pub.  Co.  v.  Conroy, 
5  Colo.  App.  262. 

District  of  Columbia.  —  Norfolk,  etc..  Steam- 
boat Co.  v.  Davis,  12  App.  Cas.  (D.  C.)  306. 

Kentucky.  —  Lehrer  v.  Elmore,  100  Ky.  56. 
See  also  Louisville  Press  Co.  v.  Tennelly, 
(Ky.  1899)  49  S.  W.  Rep.  15. 

Louisiana .  —  Taylor  v.  Ellington,  46  La. 
Ann.  371;  Fitzpatrick  v.  Daily  States  Pub. 
Co.,  48  La.  Ann.  iri6. 

Massachusetts.  —  Faxon  v.  Jones,  176  Mass. 
206;  Markham  v.  Russell,  12  Allen  (Mass.) 
573,  90  Am.  Dec.  169. 

Michigan.  —  McDuff  v.  Detroit  Evening 
Journal  Co.,  84  Mich.  1,  22  Am.  St.  Rep.  673. 

Missouri.  —  Baldwin  v.  BouHvare,  79  Mo. 
App.  5,  2  Mo.  App.  Rep.  359.  See  also  Nichol- 
son v.  Rogers,  129  Mo.  136. 

New  York. — See  Fry  v.  Bennett,  4  Duer 
(N.  Y.)  247. 

Texas.  —  Belo  v.  Fuller,  84  Tex.  450,  31  Am. 
St.  Rep.  75;  Cranfill  v.  Hayden,  22  Tex.  Civ. 
App.  656;  Belo  v.  Smith,  (Tex.  Civ.  App. 
1S97)  40  S.  W.  Rep.  856;  Schulze  v.  Jalonick, 
r4  Tex.  Civ.  App.  656;  Houston  Printing  Co. 
v.  Moulden,  15  Tex.  Civ.  App.  574.  See  also 
McCarihy  v.  Miller,  (Tex.  Civ.  App.  1900)  57 
S.  VV.  Rep.  973. 

Utah.  —  Fenstermaker  v.  Tribune  Pub.  Co., 
13  Utah  532. 

Wisconsin.  —  Eviston  v.  Cramer,  57  Wis. 
570;  Grace  v.  McArthur,  76  Wis.  641;  Buck- 
staff  v.  Hicks,  94  Wis.  34,  59  Am.  St.  Rep.  853. 

Canada.  —  Paint  v.  Maclean,  3  Nova  Scotia 
Dec.  316. 
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1.  Michigan  Statute  Held  Unconstitutional. — 

Park  v.  Detroit  Free  Press  Co.,  72  Mich.  560, 
16  Am.  St.  Rep.  544. 

Later  Michigan  Statute.  —  Act  No.  216  Pub. 
Acts  Mich.  1895  provides  that  "  in  suits 
brought  for  the  recovery  of  damages  for  libel 
or  slander  in  this  state,  the  plaintiff  shall  be 
entitled  to  recoveronly  such  actual  damages  as 
he  may  have  suffered  in  respect  to  his  property, 
business,  trade,  profession,  occupation,  or 
feelings."  In  McGee  v.  Baumgartner,  121 
Mich.  287,  the  couri  said  in  reference  to  this 
statute:  "  Whether  this  [that  the  act  prohibits 
a  recovery  for  damages  to  one's  reputation]  be 
so  or  not,  we  need  not  discuss.  If  it  does, 
the  act  in  this  respect  is  clearly  unconstitu- 
tional, and  the  point  is  expressly  ruled  against 
the  defendant  by  Park  v.  Detroit  Free  Press 
Co.,  72  Mich.  560,  16  Am.  St.  Rep.  544."  But 
in  Derham  v.  Derham,  (Mich.  1900)  82  N.  W. 
Rep.  218,  the  court  upheld  a  charge  of  the 
trial  court  to  the  effect  that  damages  could 
not  be  given  for  injury  to  reputation,  upon  the 
authority  of  this  statute,  ihe  constitution- 
ality of  which  was  not  in  any  way  con- 
sidered. 

2.  Minnesota   Statute   Held  Constitutional.  — 

Allen  v.  Pioneer-Press  Co.,  40  Minn.  117,  12 
Am.  St.  Rep.  707. 

3.  Connecticut  Statute  Upheld.  —  Hotchkiss  v. 
Porter,  30  Conn.  414.  See  also  Moore  v 
Stevenson,  27  Conn.  14. 

4.  Exclusion  from  Society.  —  Butt  v.  McBain, 
29  Mich,  260;  Hartman  v.  Morning  Journal 
Assoc.,  (C.  PI.  Gen.  T.)  19  N.  Y.  Supp.  398, 
affirmed  138  N.  Y.638;  Ward  v.  Deane,  (Supm. 
Ct.  Gen.  T.)  10  N.  Y.  Supp.  421. 
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damages  for  a  resulting  general  loss  or  falling  off  of  his  business,  or  injury  to 
his  occupation.1 

(5)  Probable  Future  Injuries  or  Losses.  —  The  plaintiff  may  recover,  as 
general  damages,  for  probable  future  losses  and  injuries  in  consequence  of  the 
defamation,  where  these  can  be  estimated  with  reasonable  certainty.2 

4.  Special  Damages  —  a.  MEANING  OF  Term.  —  By  the  term  "special  dam- 
ages "  is  meant  compensation  for  those  injuries  which  are  the  natural  and 
proximate,  but  not  the  necessary,3  result  of  the  defamation  of  the  plaintiff, 
or,  in  a  looser  sense,  those  injuries  themselves. 

b.  Special  Damages  Necessary  Where  Words  Not  Actionable 
Per  Se. — Tn  order  to  maintain  an  action  upon  words  which  are  not  libelous 
or  slanderous  per  se,*  the  plaintiff  must  have  suffered  some  special  damage,5 
and  the  recovery  is  limited  to  compensation  therefor.6 

c.  Special  Damages  Must  Be  Pleaded.  —  When  it  is  sought  to  recover 


1.  Injury  to  Business  or  Occupation  —  England. 
—  Harrison  v.  Pearce,  1  F.  &  F.  567,  32  L.  T. 
298;  Ratcliffe  v.  Evans,  (1892)  2  Q.  B.  524; 
Evans  v.  Harries,  1  H.  &  M.  251,  26  L.  J.  Exch. 
31.  See  also  Delegall  v.  Highley,  8  C.  &  P. 
444,  34  E.  C.  L.  472;  Ingram  v.  Lawson,  6 
Bing.  N.  Cas.  212,  37  E.  C.  L.  350. 

Canada.  —  Paint  v.  Maclean,  3  Nova  Scotia 
Dec.  316. 

California.  — See  Turner  v.  Hearst,  115  Cal. 
394- 

District  of  Columbia.  —  Norfolk,  etc.,  Steam- 
boat Co.  v.  Davis,  12  App.  Cas.  (D.  C.)  306. 

Iowa.  — See  Halley  v.  Gregg,  82  Iowa  622. 

Kentucky.  —  Louisville  Press  Co.  v.  Ten- 
nelly,  (Ky.  1899)  49  S.  W.  Rep.  15. 

Maryland.  —  Blumhardt  v.  Rohr,  70  Md. 
328. 

Michigan.  —  Orth  v.  Featherly,  87  Mich. 
315.    See  also  Whitlemore  v.  Weiss,  33  Mich. 

348- 

Missouri.  —  Hermann  v.  Bradstreet  Co.,  19 
Mo.  App.  227.  See  also  Mitchell  v.  Bradstreet 
Co.,  116  Mo.  226,  38  Am.  St.  Rep.  592. 

Nebraska.  —  Bee  Pub.  Co.  v.  World  Pub. 
Co.,  (Neb.  1900)  82  N.  W.  Rep.  28. 

New  York.  —  Bergmann  v.  Jones,  94  N. 
Y.  51. 

Texas.  —  Bradslreet  Co.  v.  Gill,  72  Tex.  115, 
13  Am.  St.  Rep.  762. 

2.  Probable  Future  Losses  or  Injuries  —  Eng- 
land. —  Gregory  v.  Williams,  1  C.  &  K.  568,  47 
E.  C.  L.  568. 

United  States.  —  Brought  on  v.  McGrew,  39 
Fed.  Rep.  672. 

District  of  Columbia.  —  Norfolk,  etc.,  Steam- 
boat Co.  v.  Davis,  12  App.  Cas.  (D.  C.)  306. 

Maine.  —  True  v.  Plumley,  36  Me.  466. 

Michigan.  —  Farrand  v.  Aldrich,  85  Mich. 
593- 

Nebraska.  —  Bee  Pub.  Co.  v.  World  Pub. 
Co.,  (Neb.  1900)  82  N.  W.  Rep.  28. 

Texas.  —  Clark  v.  Bohms,  (Tex.  Civ.  App. 
1896)  37  S.  W.  Rep.  347. 

But  compare  Bradley  v.  Cramer,  66  Wis.  297. 

3.  Damages  Not  the  Necessary  Consequences  of 
the  publication  are  special  damages.  Hatt  v. 
Evening  News  Assoc.,  94  Mich.  119. 

4.  Words  Not  Per  Se  Actionable  May  Become  So 
by  Reason  of  Special  Damage.  —  Cameron  v. 
Cockran,  2  Marv.  (Del.)  166;  Harris  v.  Burley, 
8  N.  H.  216. 

5.  Special  Damage  Necessary  Where  Words  Not 


Defamatory  Per  Se — England.  —  Dwyer  v. 
Meehan,  18  L.  R.  Ir.  13S;  Chamberlain  v. 
Boyd,  11  Q.  B.  D.  407,  52  L.  J.  Q.  B.  277,  48 
L.  T.  N.  S.  328,  31  W.  R.  572,  47  J.  P.  372. 

United  States.  —  Dun  v.  Maier,  82  Fed.  Rep. 
169,  52  U.  S.  App.  381;  Kelly  v.  Huffington,  3 
Cranch  (C.  C.)  81;  Walker  v.  Tribune  Co.,  29 
Fed.  Rep.  827. 

Connecticut.  —  Donaghue  v.  Gaffy,  54  Conn. 
257;  Bostwick  v.  Nickelson,  Kirby  (Conn.)  65; 
Bostwick  v.  Hawley,  Kirby  (Conn.)  290; 
Moore  v.  Stevenson,  27  Conn.  14. 

Georgia.  —  Windsor  v.  Oliver,  41  Ga.  538. 

Illinois. — Strauss^.  Meyer,  48  111  385. 

Iowa.  —  Achorn  v.  Piper,  66  Iowa  694. 

Kentucky.  —  Windisch-Muhlhauser  Brewing 
Co.  v.  Bacon,  (Ky.  1899)  53  S.  W.  Rep.  520. 

Maine.  —  Barnes  v.  Trundy,  31  Me.  321. 

Massachusetts.' — -Cook  v.  Cook,  100  Mass. 
194.  See  also  Fay  v.  Harrington,  176  Mass. 
270. 

Missouri .  —  Rammell  v.  Otis,  60  Mo.  365. 

New  Hampshire.  —  Harris  v.  Burley,  8  N. 
H.  216;  Woodbury  v.  Thompson,  3  N.  H.  194. 

New  York.  —  Beach  v.  Ranney,  2  Hill  (N. 
Y.)  309;  Smid  v.  Bernard,  (Supm.  Ct.  Tr.  T.) 
31  Misc.  (N.  Y.)  3c;  Langdon  v.  Shearer,  43 
N.  Y.  App.  Div.  607;  Wallace  v.  Bennett,  (N. 
Y.  Super.  Ct.  Spec.  T.)  1  Abb.  N.  Cas.  (N. 
Y.)  478;  Kennedy  v.  Press  Pub.  Co.,  41  Hun 
(N.  Y.)  422;  Herrick  v.  Lapham,  10  Johns.  (N. 
Y.)28i;  Keenholts  v.  Becker,  3  Den.  (N.  Y.) 
346;  Harcourt  v.  Harrison,  1  Hall  (N.  Y.)  474; 
Shipman  v.  Burrows,  1  Hall  (N.  Y.)  399;  Bell 
Sun  Printing,  etc.,  Assoc.,  (N.  Y.  Super. 
Ct.  Spec.  T.)  3  Abb.  N.  Cas.  (N.  Y.)  157. 

Ohio.  —  Alfele  v.  Wright,  17  Ohio  St.  238,  93 
Am.  Dec.  615;  Melvin  v.  Weiant,  36  Ohio  St. 
184,  38  Am.  Rep.  572. 

Pennsylvania.  —  Burford  v.  Wible,  32  Pa. 
St.  95. 

South  Carolina.  —  See  Davis  v.  Ruff,  Cheves 
L.  (S.  Car.)  17,  34  Am.  Dec.  584. 

Texas.  —  McQueen  v.  Fulgham,  27  Tex.  463; 
Ross  v.  Fitch,  58  Tex.  148. 

Wisconsin. — Gough  v.  Goldsmith,  44  Wis. 
262,  28  Am.  Rep.  579. 

6.  Eecovery  Limited  to  Special  Damages. — 
Barnes  v.  Trundy,  31  Me.  321;  Herrick  v.  Lap- 
ham,  10  Johns.  (N.  Y.)  281.  See  also  Wind- 
isch-Muhlhauser Brewing  Co.  v.  Bacon,  (Ky. 
1S99)  53  S.  W.  Rep.  520;  Giacona  v.  Bradstreet 
Co.,  48  La.  Ann.  1191. 
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special  damages  they  must  be  pleaded,1  and  evidence  of  special  damages  not 
pleaded  is  not  admissible.2 

d.  Special  Damages  Must  Be  Proved.  —  From  the  nature  of  special 
damages  -it  follows  that  they  will  never  be  presumed,  but  must  be  proved  by 
the  plaintiff. s 


1.  Special  Damages  Must  Be  Pleaded — Eng- 
land. —  Geirez/.  Britton,  BullerN.  P.  7,  rioter; 
Roberts  v.  Roberts,  5  B.  &  S.  385,  »7  E.  C. 
L.  385;  Ingram  v.  Lawson,  6  Bing.  N.  Cas. 
212,  37  E.  C.  L.  350;  Evans  v.  Harlow,  5  Q.  B. 
624,  48  E.  C.  L.  624;  Hargrave  v.  Le  Breton, 
4  Burr.  2422;  Smith  v.  Spooner,  3  Taunt.  246. 
See  also  Lynch  v.  Knight,  9  H.  L.  Cas.  577,  8 
Jur.  N.  S.  724,  5  L.  T.  N.  S.  291;  Davies  v. 
Soloman,  41  L.  J.  Q.  B.  10. 

Canada.  —  Ashdown  v.  Manitoba  Free  Press 
Co.,  20  Can.  Sup.  Ct.  43;  Hamilton  v.  Wallets, 
4  U.  C.  Q.  B.  O.  S.  24. 

United  States.  —  Kelly  v.  Huffington,  3 
Cranch  (C.  C.)  81.  See  also  Dun  v.  Maier,  82 
Fed.  Rep.  169,  52  U.  S.  App.  381. 

Alabama.  —  Johnson  v.  Robertson,  8  Port. 
(Ala.)  486. 

California.  —  Childers  v.  San  Jose  Mercury 
Printing,  etc.,  Co.,  105  Cal.  284,  45  Am.  St. 
Rep.  40.    See  also  Wilson  v.  Fitch,  41  Cal. 

386. 

Connecticut.  —  Bostwick  v.  Nickelson,  Kirby 
(Conn.)  65;  Bostwick  v.  Hawley,  Kirby  (Conn.) 
290. 

Georgia.  —  Windsor  v.  Oliver,  41  Ga.  538. 
Illinois.  —  Strauss  v.  Meyer,  48  111.  385- 
Maine.  —  Barnes  v.  Trundy,  31  Me.  321. 
Maryland.  —  See  Dicken  v.    Shepherd,  22 
Md.  399. 

Massachusetts.  —  Cook  v.  Cook,  100  Mass. 
194;  Swan  v.  Tappan,  5  Cush.  (Mass.)  104. 

Michigan.  —  McDuff  v.  Detroit  Evening 
Journal  Co.,  84  Mich.  1,  22  Am.  St.  Rep.  673. 

Missouri.  —  Rammell  v.  Otis,  60  Mo.  365; 
Birch  v.  Benton,  26  Mo.  155;  Hermann  v. 
Bradsireet  Co.,  19  Mo.  App.  227. 

New  Hampshire.  —  Woodbury  v.  Thompson, 
3  N.  H.  194.  See  also  Harris  v.  Burley,  8  N. 
H.  216. 

New  York.  —  Beach  v.  Ranney,  2  Hill  (N. 
Y.)  309;  Smid  v.  Barnard,  (Supm.  Ct.  Tr.  T.) 
31  Misc.  (N.  Y.)  35;  Harcourt  v.  Harrison,  1 
Hall  (N.  Y.)  474;  Shipman  v.  Burrows,  1  Hall 
(N.  Y.)  399;  Herrick  v.  Lapham,  10  Johns.  (N. 
Y.)  281;  Langdon  v.  Shearer,  43  N.  Y.  App. 
Div.  607;  Wallace  v.  Bennett,  (N.  Y.  Super. 
Ct.  Spec.  T.)  1  Abb.  N.  Cas.  (N.  Y.)  478; 
Bassil  v.  Elmore,  65  Barb.  (N.  Y.)  627;  Ken- 
dall v.  Stone,  5  N.  Y.  14;  Bailey  v.  Dean,  5 
Barb.  (N.  Y.)2qy,  Tobias  v.  Harland,  4  Wend. 
(N.  Y.)  537.  See  also  Terwilliger  v.  Wands, 
17  N.  Y.  57,  72  Am.  Dec.  420;  New  York  In- 
fant Asylum  v.  Roosevelt,  35  Hun  (N.  Y.)  501. 

Ohio.  —  Wilson  v.  Runvon,  Wright  (Ohio) 
651;  Melvin  v.  Weiant,  36  Ohio  St.  184,  38 
Am.  Rep.  572. 

Tennessee.  —  See  Kansas  City,  etc.,  R.  Co.  v. 
Delaney,  102  Tenn.  293. 

Texas. —  McQueen  v.  Fulgham,  27  Tex. 463; 
Cranfill  v.  Hayden,  22  Tex.  Civ.  App.  656; 
Ross  v.  Fitch,  58  Tex.  148. 

Vermont.  —  See  Shurtleff  v.  Stevens,  51  Vt. 
501,  31  Am.  Rep.  698. 

2.  Special   Damages   Not   Pleaded  Cannot  Be 


Proved —  United  States.  —  Kelly  v.  Huffinglon, 

3  Cranch  (C.  C.)  81. 

Alabama.  —  Johnson  v.  Robertson,  8  Port. 

(Ala.)  486. 

Connecticut.  —  Bostwick  v.  Hawley,  Kirby 
(Conn.)  290;    Bostwick  v.  Nickelson,  Kirby 

(Conn.)  65. 

District  of  Columbia.  —  Cramer  v.  Cullinane, 
2  MacArthur  (D.  C.)  197. 

Maryland.  —  Dicken   v.  Shepherd,  22  Md. 

399- 

Massachusetts. — Gott  v.  Pulsifer,  122  Mass. 
235,  23  Am:  Rep.  322. 

Michigan.  —  Halt  v.  Evening  News  Assoc., 
94  Mich.  119. 

Minnesota.  —  Holston  v.  Boyle,  46  Minn. 
432. 

New  York.  —  Roberts  v.  Breckon,  31  N.  Y. 
App.  Div.  431;  Shipman  v.  Burrows,  1  Hall 
(N.  Y.)  399;  Harcourt  v.  Harrison,  1  Hall  (N. 
Y.)  474;  Bassell  v.  Elmore,  48  N.  Y.  561; 
Herrick  v.  Lapham,  10  Johns.  (N.  Y.)  281; 
Bell  v.  Sun  Ptinting,  etc.,  Assoc.,  (N.  Y. 
Super.  Ct.  Spec.  T.)  3  Abb.  N.  Cas.  (N.  Y.)  157. 

Virginia.  —  Reusch  v.  Roanoke  Cold  Storage 
Co.,  91  Va.  534. 

CanaJa.  —  Ashdown  v.  Manitoba  Free  Press 
Co.,  20  Can.  Sup.  Ct.  43. 

The  Fact  that  the  Article  Is  litelous  Per  Se  dots 
not  render  evidence  of  special  damages  ad- 
missible unless  such  damages  are  alleged  in 
the  declaration.  McDuff  v.  Detroit  Evening 
Journal  Co.,  84  Mich.  1,  22  Am.  St.  Rep.  673. 

3.  Special  Damages  Must  Be  Proved  —  /  ngland. 
—  Geare  v.  Biilton,  Buller  N.  P.  7,  note«; 
Roberts  v.  Roberts,  5  B.  &  S.  385,  117  E.  C. 
L.  385;  Ingram  v.  Lawson,  6  Bing.  N.  Cas.  212, 
37  E.  C.  L.  350;  Evans  v.  Hailow,  5  Q.  B.  624, 
48  E.  C.  L.  624;  Hargrave  v.  Le  Breton,  4  Burr. 
2422;  Smith  v.  Spooner,  3  Taunt.  246. 

Canada.  —  Hamilton  1.  Walters,  4  U.  C.  Q. 
B.  O.  S.  24;  Ashdown  v.  Manitoba  Free  Press 
Co.,  20  Can.  Sup.  Ct.  43. 

United  States.  —  Kelly 
Cranch  (C.  C.)  81;  Walker 
Fed.  Rep.  827;  Beardsley 
Cas.  No.  i,i88<z. 

Alabama. — Johnson  * 
(Ala.)  486. 

California.  —  Childers  v.  San  Jose  Mercury 
Printing,  etc.,  Co.,  105  Cal.  284,  45  Am.  St. 
Rep.  40.    See  also  Wilson  v.  Fitch,  41  Cal. 

3S6. 

Connecticut.  —  Bostwick  v.  Nickelson,  Kirby 
(Conn.) 65;  Bostwick?'.  Hawley,  Kirby  (Conn.) 
290;  Moore  v.  Stevenson,  27  Conn.  14. 

Georgia.  —  Windsor  v.  Oliver,  41  Ga.  538. 

Illinois.  —  Strauss  v.  Meyer,  48  111.  385. 

Iowa.  —  Achorn  v.  Piper,  66  Iowa  694. 

Maine.  —  Barnes  v.  Trundy,  31  Me.  321. 

Maryland.  —  See  Newbold  v.  Bradstreet,  57 
Md.  38,  40  Am.  Rep.  426. 

Massachusetts.  —  Cook  v.  Cook,  100  Mass. 
194;  Swan  v.  Tappan,  5  Cush.  (Mass.)  104. 

Missouri.  —  Rammell  v.  Otis,  60  Mo.  365; 


Huffington,  3 
Tribune  Co.,  29 
Tappan,  2  Fed. 

Robertson,  8  Port. 
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e.  Damage  Must  Partake  of  a  Pecuniary  Nature.  —  In  order  to 
constitute  a  ground  of  special  damages  for  a  libel  or  slander  the  resulting 
injury  must  partake  of  a  pecuniary  nature.1  By  this  is  meant,  not  that  there 
should  be  any  actual  loss  in  money,  but  merely  that  the  plaintiff  shall  have 
lost  or  been  deprived  of  some  material  temporal  advantage,3  which  is  directly 
capable  of  being  valued  in  money. 

Instances  of  Injuries  Held  Ground  for  Special  Damages.  —  Thus  it  has  been  considered 
that  the  plaintiff  was  entitled  to  recover  for  injury  to  his  business,3  a  refusal 
of  credit,4  the  refusal  of  a  third  person  to  fulfil  a  contract  with  him  in  conse- 
quence of  the  defamation,5  or  expenses  incurred  by  him  in  defending  against 
suits.6  He  has  also  been  allowed  to  base  a  claim  for  special  damages  upon 
the  loss  of  a  situation  or  office,7  a  refusal  of  employment,8  the  loss  of  an 
advantageous  marriage,0  or  the  fact  that  the  libel  or  slander  has  been  the 
cause  of  other  persons  ceasing  to  extend  to  him  gratuitous  entertainment  or 
hospitality,10  or  to  bestow  upon  him  other  gratuities.11  And  the  cases  have 
even  gone  so  far  as  to  consider  that  exclusion  from  a  convention,12  or  the 


Birch  v.  Benion,  26  Mo.  155.  See  also  Price 
v.  Whitely,  50  Mo.  439. 

New  Hampshire.  —  Woodbury  v.  Thompson, 
3  N.  11.  194. 

New  York.  —  Beach  v.  Ranney,  2  Hill  (N. 
Y.)  309;  Smid  v.  Bernard,  (Supm.  Ct.  Tr.  T.) 
31  Misc.  (N.  Y.)  35;  Hircourt  v.  Harrison,  1 
Hall  (N.  Y.)  474;  Shipman  v.  Burrows,  1  Hall 
(N.  Y.)  399;  Herrick  v.  Lapham,  10  Johns. 
(N.  Y.)  281;  Bassil  v.  Elmore,  65  Barb.  (N.  Y.) 
627;  Langdon  v.  Shearer,  43  N.  Y.  App.  Div. 
607;  Bell  v.  Sun  Princing,  etc.,  Assoc.,  (N. 
Y.  Super.  Ct.  Spec.  T.)  3  Abb.  N.  Cas.  (N.  Y.) 
157;  Wallace  v.  Bennett,  (N.  Y.  Super.  Ct. 
Spec.  T.)  1  Abb.  N.  Cas.  (N.  Y.)  478;  Keen- 
holts  v.  Becker,  3  Den.  (N.  Y.)  346;  Kendall 
v.  Stone,  5  N.  Y.  14;  Bailey  v.  Dein,  5  Barb. 
(V.  Y.)  297;  Tobias  v.  Harland,  4  Wend.  (N. 
Y.)  537- 

Ohio.  —  Wilson  v.  Runyon,  Wright  (Ohio) 
651;  Melvin  v.  Weiant,  36  Ohio  St.  184,  38 
Am.  Rep.  572;  Alfele  v.  Wright,  17  Ohio  St. 
238,  93  Am.  Dec.  615. 

Pennsylvania.  —  Burford  v.  Wible,  32  Pa. 
St.  95. 

Texas.  —  Cranfill  v.  Hayden,  22  Tex.  Civ. 
App.  656;  McQueen  v.  Fulgham,  27  Tex.  463: 
Bndstreet  Co.  v.  Gill,  72  Tex.  115,  13  Am,  St. 
Rep.  762;  Ross  v.  Fitch,  58  Tex.  148. 

1.  Special  Damage  Must  Be  of  a  Pecuniary 
Nature  —  England.  —  Dixon  v.  Smith,  5  H.  & 
N.  450;  Chamberlain  v.  Boyd,  11  Q.  B.  D.  407, 
52  L.  J.  Q.  B.  277,  48  L.  T.  N.  S.  328,  31  W. 
R.  572,  47  J.  P.  372.  See  also  Roberis  v. 
Roberts,  5  B.  &  S.  384,  117  E.  C.  L.  384; 
Barnes  v.  Prudlin,  1  Lev.  261;  Medhurst  v. 
Balam,  cited in  1  Sid.  397;  Moore  v.  Meagher, 
I  Taunt.  39,  3  Smith  135. 

California.  —  See  Childers  v.  San  Jose 
Mercury  Printing,  eic,  Co.,  105  Cal.  284,  45 
Am.  St.  Rep.  40;  Wilson  v.  Fitch,  41  Cal. 
386. 

Connecticut.  —  See  Hotchkiss  v.  Porter,  30 
Conn.  414. 

Kentucky.  —  Windisch-M uhlhauser  Brewing 
Co.  v.  Bacon,  (Ky.  1899)  53  S.  W.  Rep.  520. 

New  York.  —  Beach  v.  Ranney,  2  Hill  (N. 
Y.)  309;  Herrick  v.  Lapham,  10  Johns.  (N.  Y.) 
281;  Peuibone  v.  Simpson,  66  Barb.  (N.  Y.) 
492. 

2.  Loss  of  Material   Temporal  Advantage.  — 


Roberts  v.  Roberts,  5  B.  &  S.  384,  117  E.  C. 
L.  384,  33  L.  J.  Q.  B.  249. 

3.  Injury  to  Business. —  Riding  v.  Smith,  1 
Ex,  D.  91,  45  L.  J.  Exch.  281,  24  W.  R.  487,  34 
L.  T.  N.  S.  500;  Daniel  v.  New  York  News 
Pub.  Co.,  67  Hun  (N.  Y.)  649,  21  N.  Y.  Supp. 
862;  Cranfill  v.  Hayden,  22  Tex.  Civ.  App. 
656.  See  also  Barnett  v.  Allen,  1  F.  &  F.  125; 
Hotchkiss  v.  Porter,  30  Conn.  414;  Daniel  v. 
New  York  News  Pub  Co.,  (Supm.  Ct.  Gen. 
T.)  21  N.  Y.  Supp.  862,  67  Hun  (N.  Y.)  649, 
affirmed  142  N.  Y.  660. 

4.  Refusal  of  Credit. —  Brown  v.  Smith,  13 
C.  B.  596,  76  E.  C.  L.  596;  King  v.  Watts,  8  C. 
&  P.  614,  34  E.  C.  L.  551;  Western  Union  Tel. 
Co.  v.  Pritchett,  108  Ga  411;  Muetze  v. 
Tuteur,  77  Wis.  236,  20  Am.  Si.  Rep.  115. 
See  also  Masters  v.  Lee,  39  Neb.  574- 

5.  Refusal  of  Third  Person  to  Fulfil  Contract.  — 
Societe  Franchise  des  Asphaltes  v.  Farrell,  1 
Cab.  &  El.  563. 

6.  Expenses  Incurred  in  Defending  Against 
Suits.  —  See  Hotchkiss  v.  Porter,  30  Conn.  414. 

7.  Loss  of  Situation  or  Office.  —  Hartley  v. 
Herring,  8  T.  R.  130;  Martin  v.  Strong,  5  Ad. 
&  El.  535.  31  E.  C.  L.  391;  Rumsey  v.  Webb, 
ri  L.  J.  C.  PI.  129;  Payne  v.  Beuremorris,  1 
Lev.  248;  Kendillon  v.  Maltby,  C.  &  M.  402, 
41  E.  C.  L.  221,  2  M.  &  Rob.  438;  Botsford  v. 
Chase,  108  Mich.  432.  See  also  Law  v.  Scott, 
5  Har.  &  J.  (Md.)  438;  Fowles  v.  Bowen,  30 
N.  Y.  20. 

8.  Refusal  of  Employment.  —  Sterry  v.  Foie- 
man,  2  C.  &  P.  592,  12  E.  C.  L.  278.  See  alsr 
Cramer  v.  Cullinane,  2  MacArthur  (D.  C.)  197 

9.  Loss  of  a  Marriage. —  Matthew  v.  Crasc 
Cro.  Jac.  323;  Nelson  v.  Staff,  Cro.  Jac.  422. 

10.  Loss  of  Gratuitous  Entertainment  or 
Hospitality.  —  Davies  v.  Soloman,  41  L.  J.  O 
B.  io,  25  L.  T.  N.  S.  799,  20  W.  R.  167;  Moore 
v.  Meagher,  I  Taunt.  39,  3  Smith  135;  Peui- 
bone v.  Simpson,  66  Barb.  (N.  Y.)  492;  Wil- 
liams v.  Hill,  19  Wend.  (N.  Y.)  305.  See  also 
Evans  v.  Harries,  1  H.  &  N.  251,  26  L.  J.  Exch. 
31;  Riding  v.  Smith,  1  Ex.  D.,91,  45  L.  [. 
Exch.  281,  24  W.  R.  487. 

11.  Loss  of  Gratuities. —  Hartley  -'.  Herring, 
8  T.  R.  130;  Bracebridge  v.  Watson,  Lilly  61; 
Beach  v.  Ranney,  2  Hill  (N.  Y.)  309. 

12.  Exclusion  from  Convention.  —  Cranfill  v. 
Hayden,  22  Tex.  Civ.  App.  656. 
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refusal  of  civil  treatment  at  a  public  house,  might  be  a  ground  of  special 
damages.1 

Instances  of  Injuries  Held  Not  Ground  for  Special  Damages.  —  The   plaintiff  is  not 

entitled  to  recover  special  damages  for  injury  to  hi?  feelings,8  mental  anguish 
or  anxiety,3  bodily  suffering  or  illness,4  expulsion  from  a  religious  5  or  moral 
reform  society,6  loss  of  the  society  of  friends  and  neighbors7  or  of  the  good 
opinion  of  others;8  nor  for  injury  to  reputation,9  though  it  has  been  held 
otherwise  where  in  consequence  of  such  injury  the  plaintiff  has  been  prevented 
from  obtaining  employment.10 

/.  Damage  Must  Result  Exclusively  from  Libel  or  Slander  of 
DEFENDANT.  —  In  order  to  support  a  recovery  of  special  damages  the  injury 
complained  of  must  result  exclusively  from  the  libel  or  slander  published  or 
uttered  by  the  defendant.11 

5.  Nominal  Damages.  —  It  frequently  happens  that  while  the  utterance  or 
publication  of  the  defendant  has  been  wrongful  and  not  excusable,  yet  he  has 
not  been  guilty  of  such  malice  or  recklessness  as  to  make  him  liable  in  punitive 
damages,  and  no  real  injury  has  resulted  to  the  plaintiff.  In  such  case  there 
may  be  an  award  of  a  merely  trifling  sum,  which  is  termed  nominal  damages.12 

6.  Substantial  Damages.  —  It  by  no  means  follows,  however,  that  because 
the  plaintiff  has  shown  no  actual  damages  he  can  recover  only  nominal  dam- 
ages,13 for,  as  has  been  seen,  injury  must  be  presumed,14  and  for  such  presumed 


1.  Evidence  that  the  Plaintiff  Was  Refused  Civil 
Treatment  at  a  Public  House  in  consequence  of 
the  slanderous  words  spoken  by  the  defendant 
is  probably  a  sufficient  showing  of  special 
damage.  Olmsted  v.  Miller,  I  Wend.  (N.  Y.) 
5io. 

2.  Injury  to  Feelings.  —  Sanders  v.  Edmonson, 
(Tex.  Civ.  App.  igoo)  56  S.  W.  Rep.  611. 

3.  Mental  Anguish  or  Anxiety.  —  Dixon  v. 
Smith,  5  H.  &  N.  450;  Herrick  v.  Lapham,  10 
Johns.  (K.  Y.)  281;  Beach  v.  Ranney,  2  Hill 
(N.  Y.)  309;  Terwilliger  v.  Wands,  17  N.  Y.  54, 
72  Am.  Dec.  420,  overruling  Bradt  v.  Tovvsley, 
13  Wend.  (N.  Y.)  253;  Fuller  v.  Fenner,  16 
Barb.  (NT.  Y.)  333.  See  also  Adams  v.  Smith, 
58  111.  421;  Wilson  v.  Goit,  17  N.  Y.  443. 

4.  Bodily  Suffering  or  Illness.  —  See  cases 
cited  in  preceding  note. 

5.  Expulsion  from  Religious  Society.  —  Roberts 
v.  Roberts,  5  B.  &  S.  384,  117  E.  C.  L.  384. 

6.  Expulsion  from  Moral  Reform  Society.  — 
Beach  v.  Ranney,  2  Hill  (N.  Y.)  309. 

7.  Lo3s  of  Society  of  Friends  and  Neighbors,  — 
Barnes  v.  Prudlin,  1  Lev.  261;  Medhurst  v. 
Balam,  cited  in  i  Sid.  39;;  Beach  v.  Ranney,  2 
Hill  (X.  Y.)  309;  Pettibone  v.  Simpson,  66 
Barb.  (N.  Y.)  492. 

8.  Loss  of  Good  Opinion  of  Others.  —  Beach  v. 
Ranney,  2  Hill  (N.  Y.)  309. 

9.  Injury  to  Reputation.  —  Dixon  v.  Smith,  5 
H.  &  N.  450;  Herrick  v.  Lapham,  10  Johns. 
(N.  Y.)  281. 

10.  Where  Plaintiff  Has  Been  Prevented  from 
Obtaining  Employment.  —  O'Toole  v.  Post 
Printing,  etc  ,  Co.,  179  Pa.  St.  271. 

11.  Damage  Must  Be  Exclusively  the  Conse- 
quences of  the  Libel  or  Slander.  —  King  v.  Watts, 
8  C.  &  P.  614,  34  E.  C.  L.  551;  Hallock  v. 
Miller,  2  Barb.  (N.  Y.)63o;  Wallace  v.  Bennett, 
(N.  Y.  Super.  Ct.  Spec.  T.)  1  Abb.  N.  Cas.  (N. 
Y.)  478. 

12.  When  Nominal  Damages  Proper — England. 
—  Warkelin  v.  Morris,  2  F.  &  F.  26;  Davis  v. 
Cutbush,  1  F.  &  F.  487. 


Canada.  —  See  Matllet  v.  Desilets,  I  L.  C.  L. 
J.  3i. 

United  States.  —  See  Edwards  v.  Kansas  City 
Times  Co.,  32  Fee.  Rep.  813. 

Connecticut.  —  Flint  v.  Clark,  13  Conn.  361. 

Georgia.  —  See  Pugh  v.  McCarty,  40  Ga. 
444. 

Indiana.  —  Henry  v.  Moberly,  23  Ind.  App. 

305. 

Louisiana.  —  Dobard  v.  Nunez,  6  La.  Ann. 
294.  See  also  Clement  v.  Their  Creditors, 
37  La.  Ann.  692. 

Michigan. — Scougale  v.  Sweet,  (Mich,  igoo; 
82  N.  W.  Rep.  1061.  See  also  Davis  v.  Marx- 
hausen,  86  Mich.  281. 

Nevada.  —  Thompson  v.  Powning,  15  Nev. 
195- 

New  York.  —  See  Rundell  v.  Butler,  10 
Wend.  (N.  Y.)  ug. 

Pennsylvania.  —  Palmer  v.  Leader  Pub.  Co., 
7  Pa.  Super.  Ct.  5g4,  42  W.  N.  C.  (Pa.)  S56,  2g 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  101. 

Texas.  —  Irwin  v.  Cook,  24  Tex.  244. 

Wisconsin.- — See  Plummer  v.  Johnsen,  70 
Wis.  131. 

Contemptuous  Damages  are  awarded  when  the 
jury  consider  that  the  action  should  never 
have  been  brought.  The  defendant  may  have 
just  overstepped  the  line,  but  the  plaintiff  is 
also  somewhat  lo  blame  in  the  matter,  or  has 
rushed  into  litigation  unnecessarily;  so  he 
only  recovers  a  farthing  or  a  shilling.  There 
is  no  necessary  inconsistency  in  a  jury  finding 
that  a  libel  was  written  maliciously,  and  yet 
awarding  only  a  farthing  damages.  Cooke  v. 
Brogden,  1  Times  L.  Rep.  4g7;  Odgers  on 
Libel  and  Slander  2g4. 

13.  It  Cannot  Be  Assumed  as  a  Matter  of  Law 
that  Damages  Should  Be  Nominal.  —  Lick  v. 
Owen,  47  Cal.  252;  Whittemore  v.  Weiss,  33 
Mich.  348.  See  also  Bishop  v.  Journal  News- 
paper Co.,  168  Mass.  327. 

14.  Injury  Presumed.  —  See  supra,  the  subdi- 
vision General  Damages. 
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injury  the  plaintiff  may  be  allowed  a  substantial  sum.1 

7.  Actual  or  Compensatory  Damages  —  a.  Meaning  of  Term.  —  Actual  or 
compensatory  damages  are  such  as  are  awarded  to  the  person  defamed  for  the 
purpose  of  making  him  whole  for  the  injury  done  him,  and  are  supposed  to 
be  an  adequate  equivalent  of  the  loss  or  injury  sustained  by  him.2  Such 
damages  may  be  either  general  or  special. 

b.  Actual  Malice  Not  Necessary.  —  The  right  of  a  person  who  has 
been  defamed  to  recover  actual  or  compensatory  damages  is  in  no  way 
dependent  upon  the  existence  of  any  actual  or  express  malice  on  the  part  of 
the  person  who  published  the  libel  or  uttered  the  slander.3 

c.  Damage  Must  Naturally  and  Proximately  Result  from  Defa- 
mation. —  In  estimating  the  actual  or  compensatory  damages  in  an  action 
for  libel  or  slander,  whether  the  words  be  actionable  per  se  or  not,  only  such 
injuries  or  losses  can  be  considered  as  are  the  natural,  direct,  proximate,  and 
(in  the  case  of  general  damages)  necessary  results  of  the  defamatory  words 
uttered  or  published  by  the  defendant.1 


1.  Substantial  Damages  May  Be  Awarded 
though  No  Actual  Injury  Shown  —  England.  — 

Tripp  v.  Thomas,  3  B.  &  C.  427,  10  E.  C.  L. 
139- 

Michigan. — Whittemore  v.  Weiss,  33  Mich. 
348. 

Missouri.  —  Hermann  v.  Bradstreet  Co.,  19 
Mo.  App.  227. 

New  York.  —  Griebel  v.  Rochester  Printing 
Co.,  60  Hun  (N.  Y.)  319.  See  also  Morey  v. 
Morning  Journal  Assoc.,  (Supm.  Ct.  Gen,  T.)  1 
N.  Y.  Supp.  475. 

Texas.  — Sanders  v.  Hall,  22  Tex.  Civ.  App. 
282. 

Wisconsin.  —  Bradley  v.  Cramer,  66  Wis. 
297. 

2.  Meaning  of  Actual  or  Compensatory  Dam- 
ages.—  Broughlon  v.  McGrew,  39  Fed.  Rep. 
672;  Louisville  Press  Co.  v.  Tennelly,  (Ky. 
1899)  49  S.  W.  Rep.  15;  Thompson  v.  Poivning, 
15  Nev.  195;  Eviston  v.  Cramer,  57  Wis.  570. 

3.  Actual  Malice  Not  Necessary  —  England.  — 
See  Ingram  v.  Lawson,  6  Bing.  N.  Cas.  212, 
37  E.  C.  L.  350. 

United  States.  —  Times  Pub.  Co.  v.  Carlisle, 
(C.  C.  A.)  94  Fed.  Rep.  762. 

California.  — Taylor  v.  Hearst,  118  Cal.  366. 

Colorado.  —  See  Republican  Pub.  Co.  v. 
Mosman,  15  Colo.  399. 

Georgia.  —  See  Cox  v.  Strickland,  101  Ga. 
482. 

Indiana. — See  Indianapolis  Journal  News- 
paper Co.  v.  Pagh,  6  Ind.  App.  510. 

Iowa.  —  Blocker  v.  Schoff,  83  Iowa  265. 

Kentucky.  —  See  Lehrer  v.  Elmore,  100 
Ky.  56. 

Michigan.  —  Farrand  v.  Aldrich,  S5  Mich. 
593- 

Nevada.  —  Thompson  v.  Powning,  15  Nev. 
195. 

New  York.  —  King  v.  Root,  4  Wend.  (N.  Y.) 
113,  21  Am.  Dec.  102;  Griebel  v.  Rochester 
Printing  Co.,  8  N.  Y.  App.  Div  450;  Fry  v. 
Bennett,  4  Duer  (N.  Y.)  247;  Remsen  v.  Bry- 
ant, (Supm.  Ct.  Tr.  T.)  24  Misc.  (N.  Y.)  238, 
affirmed  36  N.  Y.  App.  Div.  240. 

Texas.  —  Zeliff  v.  Jennings,  61  Tex.  458. 

Wisconsin.  —  Candrian  v.  Miller,  98  Wis. 
164.    See  also  supra,  this  title,  IV.,  Malice. 

4.  Damage  Must  Be  Natural  and  Proximate  Re- 
sult of  Libel  or  Slander  —  England,  —  Chamber- 


lain v.  Boyd,  11  O.  B.  D.  407,  52  L.  J.  Q.  B 
277,  48  L.  T.  N.  S.  328,  31  W.  R.  572,  47  J.  P. 
372;  Ashley  v.  Harrison,  1  Esp.  48,  Peake  N. 
P.  (ed.  1795)  194;  Vicars  v.  Wilcocks,  8  East  1; 
Haddan  v.  Lott,  15  C.  B.  411,  80  E.  C.  L.  411, 
24  L.  J.  C.  PI.  49;  Lynch  v.  Knighi,  9  H.  L. 
Cas.  577,  8  Jur.  N.  S.  724,  5  L.  T.  N.  S.  291; 
Dixon  v.  Smilh,  5  H.  &  N.  450,  29  L.  J.  Exch. 
125;  Parkins  v.  Scott,  1  H.  &  C.  153;  Miller 
v.  David,  L.  R.  9  C.  P.  118.  See  also  Bateman 
v.  Lvall,  7  C.  B.  N.  S.  638,  97  E,  C.  L.  63S; 
King  v.  Watts,  8  C.  &  P.  614,  34  E.  C.  L.  551; 
Rustell  v.  Macquisler  1  Campb.  49,  note; 
Societe  Franchise  des  Asphaltes  v.  Farrell,  1 
Cab.  &  El.  563. 

California.  —  Turner  v.  Hearst,  115  Cal.  394. 

Connecticut.  —  See  Palmer  v.  Concord,  48  N. 
H.  2ii,  97  Am.  Dec.  605. 

Georgia.  —  Bradstreet  Co.  v.  Oswald,  96  Ga, 
396. 

Illinois.  —  See  Adams  v.  Smith,  58  111.  421. 

Iowa,  —  Georgia  v.  Kepford,  45  Iowa  48. 

Kentucky.  —  Louisville  Press  Co.  v.  Ten- 
nelly, (Ky.  1899)  49  S.  W.  Rep.  15;  Lehrer  v. 
Elmore,  100  Ky.  56. 

Maryland.  —  Newbold  v.  Bradstreet,  57  Md. 
38,  40  Am.  Rep.  426;  Snyder  v.  Fulton,  34  Md. 
128,  6  Am.  Rep.  314. 

Massachusetts.  —  See  Bishop  v.  Journal  News- 
paper Co.,  168  Mass.  327;  Cook  v.  Cook,  100 
Mass.  194. 

Michigan.  — ■  Whittemore  v.  Weiss,  33  Mich. 
348;  Hatt  v.  Evening  News  Assoc.,  94  Mich. 
119,  reversing  on  rehearing  94  Mich.  114. 

New  Jersey.  —  King  v.  Patterson,  49  N.  J. 
L.  417,  60  Am.  Rep.  622. 

Nevada.  —  Thompson  v.  Powning,  15  Nev. 
195- 

New  York.  —  Terwilliger  v.  Wands,  17  N. 
Y  54,  25  Barb.  (N.  Y.)  313.  72  Am.  Dec.  420; 
Beach  v.  Ranney,  2  Hill  (N.  Y.)  309;  Olmsted 
v.  Miller,  1  Wend.  (N.  Y.)  506;  Pettibone  v. 
Simpson,  66  Barb.  (N.  Y.)  492;  Anonymous, 
60  N.  Y.  262,  19  Am.  Rep.  174;  Fisk  v.  New 
York  Press  Co.,  qi  Hun  (N.  Y.)  547.  Raines 
v.  New  York  Press  Co.,  92  Hun  (N.  Y.)  515. 
See  also  Wilson  v.  Goit,  17  N.  Y.  443;  Erwin 
v.  Dezell,  64  Hun  (N.  Y.)  391;  Hallock  v. 
Miller,  2  Barb.  (N.  Y.)  630. 

Pennsylvania.  —  Wallaces.  Rodgers,  156  Pa. 
St.  395- 
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Instances.  —  Thus,  a  minister  concerning  whom  a  libel  has  been  published, 
has  been  held  not  entitled  to  recover  as  special  damages  for  the  loss  of  the 
privilege  of  half-fare  tickets  on  railroads.1  And  the  voluntary  and  unneces- 
sary payment  of  money  by  the  plaintiff  is  not  a  ground  for  special  damages.2 
But  it  has  been  held  that  where,  in  consequence  of  libels  concerning  the 
plaintiff's  business  standing,  his  creditors  pressed  him  for  money,  he  was 
entitled  to  recover  the  amount  paid  out  by  him  as  discount  on  notes  which  he 
was  obliged  to  give  in  order  to  raise  the  funds  necessary  to  satisfy  their 
demands. :{ 

Desertion  by  Husband  or  Wife  in  Consequence  of  Charge  of  Adultery.  —  The  better 

opinion  seems  to  be  that  the  desertion  of  the  plaintiff  by  his  or  her  consort, 
or  the  loss  of  consortium,  is  such  a  natural  and  proximate  result  of  a  charge 
of  adultery  against  the  plaintiff  that  it  is  a  ground  of  recovery,4  although  the 
contrary  view  has  also  been  held.5 

Enfeebled  Health  and  Inability  to  Labor.  —  As  to  whether  a  plaintiff  in  an  action 
for  libel  or  slander  may  recover  for  enfeebled  health  and  inability  to  labor, 
claimed  to  result  from  the  defamation,  there  are  decisions  both  ways.6 

Repetition  or  Circulation  by  Others.  —  The  originator  of  a  libel  or  slander  is 
responsible  for  all  the  damages  resulting  from  such  a  circulation  of  the  defama- 
tion as  is  the  natural  consequence  of  the  original  publication  or  utterance  by 
him,7  but  he  is  not  responsible  for  damage  resulting  from  the  unauthorized 
repetition  or  circulation  thereof  by  other  persons,  which  he  in  no  way  caused 
and  which  is  not  the  natural  consequence  of  his  act.8 


Texas.  —  Democrat;  Pub.  Co.  v.  Jones,  83 
Tex.  302;  Cotulla  v.  Kerr,  74  Tex.  89,  15  Am. 
Si.  Rep.  819. 

Vermont.  — Shurtleff  v.  Stevens,  51  Vt.  501, 
31  Am.  Rep.  6g8. 

lViseonsi?i.  —  Gough  v.  Goldsmith,  44  Wis. 
262,  28  Am.  Rep.  579. 

Evidence  to  Show  that  Damage  Is  the  Direct 
Result  of  Slander. —  Where  in  at:  action  for 
slander  consisting  of  a  statement  that  there 
was  arsenic  in  silk  furnished  to  the  plaintiff's 
workmen  to  work  with,  it  is  a  part  of  the 
plaintiff's  case  that  the  cause  of  his  workmen's 
leaving  his  employment  was  the  defendant's 
false  story,  and  evidence  that  the  workmen, 
when  they  left,  gave  as  their  reason  that  the 
defendant  had  told  them  that  the  board  of 
health  had  reported  arsenic  in  the  silk  is 
admissible  to  show  that  their  belief  in  the 
presence  of  the  poison  was  their  reason  in  fact 
for  leaving.  Elmer  v.  Fessenden,  151  Mass. 
359' 

Evidence  that  Injury  Resulted  from  Act  of 
Another.  —  In  an  action  by  a  married  woman 
for  slander  consisting  of  an  imputation  against 
her  chastity,  the  defendant  proposed  to  ask 
the  plaintiff  whether  her  husband  did  not 
charge  her  in  the  public  street  with  the  same 
offense.  This  evidence  was  offered  as  tending 
10  show  that  the  mental  anguish  of  the  plain- 
tiff was  occasioned  by  the  husband's  charge 
and  not  by  the  charge  of  the  defendant.  But 
it  was  held  that  as  the  evidence  offered  did 
not  tend  to  prove  that  the  alleged  accusation 
of  the  husband,  if  ever  made,  was  made  prior 
to  the  speaking  of  the  slanderous  words  by 
the  defendant,  it  was  not  admissible.  Car- 
penter v.  Willey,  65  Vl.  168. 

1.  Loss  of  the  Privilege  of  Half-fare  Railroad 
Tickets.  —  Shurtleff  v.  Stevens,  51  Vt.  501,  31 
Am.  Rep.  698. 

2.  Money  Paid   Voluntarily  by  the  Plaintiff, 


such  as  the  charge  of  a  notary  for  protesting 
a  paper,  which,  under  the  law,  was  not  a  pro- 
testatle  paper,  or  which  had  not  been  legally 
protested,  does  not  constitute  a  sufficient 
ground  of  special  damages.  Van  Epps  v. 
Jones,  50  Ga.  238. 

3.  Discount  on  Notes.  —  Bradstreet  Co.  v.  Os- 
wald, 96  Ga.  396. 

4.  Desertion  or  Loss  of  Consortium  Resulting 
from  Charge  of  Adultery.  —  Lynch  v.  Knight,  9 
H.  L.  Cas.  577,  8  Jur.  N.  S.  724,  5  L.  T.  N.  S. 
291;  Case  v.  Case,  45  Neb.  493. 

But  a  Charge  that  a  Wife  Was  "  All  But  Se- 
duced "  by  a  certain  person  before  her  marriage 
would  not  naturally  cause  the  loss  of  the  con- 
sortium of  the  husband,  and  therefore  no  re- 
covery can  be  had  therefor  in  an  action  for 
such  words.  Lynch  v.  Knight,  9  H.  L.  Cas. 
577,  8  Jur.  N.  S.  724,  5  L.  T.  N.  S.  291. 

5.  Desertion  by  Wife  Not  a  Ground  ol  Damage. 
—  The  desertion  of  a  husband  by  his  wife  is 
not  such  a  natural  and  proximate  result  of  a 
charge  of  adultery  against  him  as  to  be  a  sub- 
ject of  special  damage.  Georgia  v.  Kepford, 
45  Iowa  48. 

6.  Plaintiff  May  Recover  for  Enfeebled  Health 
and  Inability  to  Labor. —  Burt  v.  McBain,  29 
Mich.  260;  Zeliff  v.  Jennings,  61  Tex.  458. 
Contra,  Allsop  v.  Allsop,  5  H.  &  N.  534,  6  Jur. 
N.  S.  433,  29  L.  J.  Exch.  315;  Terwilliger  v. 
Wands,  17  N.  Y.  54,  72  Am.  Dec.  420,  overrul- 
ing Bradt  v.  Towsley,  13  Wend.  (N.  Y.)  253; 
Fuller  if.  Fenner,  16  Barb.  (N.  Y.)  333. 

7.  Circulation  Naturally  Resulting  from  Defend- 
ant's Act.  —  Merchants'  Ir.s.  Co.  v.  Buckner, 
(C.  C.  A.)  98  Fed.  Rep.  222;  Miller  v.  Butler, 
6  Cush.  (Mass.)  71,  52  Am.  Dec.  768;  Rice  v. 
Withers,  9  Wend.  (N.  Y.)  138;  Fowles  v.  Bowen, 
30  N.  Y.  20.  See  also  Olmsted  v.  Brown,  12 
Barb.  (N.  Y.)  657;  Nott  v.  Stoddard,  38  Vt.  25, 
88  Am.  Dec.  633;  Crane  v.  Darling,  71  Vt.  295. 

8.  Unauthorized  Repetition  or  Circulation  by 
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8.  Punitive,  Exemplary,  or  Vindictive  Damages  —  a.  In  General.  —  Puni- 
tive, exemplary,  or  vindictive  damages,  as  distinguished  from  actual  or  com- 
pensatory damages,  are  such  as  are  awarded  to  punish  the  defendant  or  render 
his  case  an  example  to  deter  others  from  offending  in  the  same  way.1  They 
are  awarded  on  the  ground  of  public  policy  and  not  on  the  ground  that  the 
plaintiff  has  any  right  to  the  money,  which  goes  to  him  merely  because 
assessed  in  his  suit.2 

b.  Right  to  Award.  —  It  is  established  beyond  a  question  as  a  gen- 
eral rule  that  punitive,  exemplary,  or  vindictive  damages  may  be  awarded 
in  an  action   for   libel    or   slander.3    In  Nebraska,  however,  the  rule  is 


Others  —  England.  —  Clarke  v.  Morgan,  38  L. 
T.  N.  S.  354;  Dixon  v.  Smiih,  5  H.  &  N.  450, 
29  L.J.  Exch.  125;  Ward  v.  Weeks,  7  Bing. 
2(1,  20  E.  C.  L.  104,  4  M.  &  P.  796;  Rutherford 
v.  Evans.  6  Bing.  451,  19  E.  C.  L.  128,  4  C. 
&  P.  74,  19  E.  C.  L.  281,  4  M.  &  P.  163;  Tun- 
nicliffe  v.  Moss,  3  C.  &  K.  83;  Hoi  wood  v. 
Hopkins,  Cro.  Eliz.  787.  See  also  Parkins  v. 
Scott,  8  Jur.  N.  S.  593,  1  H.  &  C.  153,  31  L.  J. 
Exch.  331,  10  VV.  R.  562,  6  L.  T.  N.  S.  394; 
Bateman  v.  Lyall,  7  C.  B.  N.  S.  638,  97  E.  C. 
L.  638;  Harrison  v.  Pearse,  1  F.  &  F.  567; 
Tucker  v.  Lawson,  2  Times  L.  Rep.  593:  Bar- 
nett  v.  Allen,  1  F.  &  F.  125;  Hirst  v.  Goodwin, 
3  F.  &  F.  257- 

United  States.  —  Merchants'  Ins.  Co.  v. 
Buckner,  (C.  C.  A.)  98  Fed.  Rep.  222.  See 
also  Pollard  v.  Lyon,  91  U.  S.  225. 

California.  —  Turners.  Hearst,  115  Cal.  394. 

Delaware.  —  Cameron  v.  Cockran,  2  Marv. 
(Del.)  166. 

Illinois.  — Clifford  v.  Cockrane,  10  111.  App. 
570 

Indiana.  —  See  Cates  v.  Kellogg,  9  Ind.  506. 

Iowa.  —  Marker  v.  Dunn,  68  Iowa  720. 

Massachusetts.  —  Stevens  v.  Hartwell,  11 
Met.  (Mass.)  542;  Shurtleff  r<.  Parker,  130 
Mass.  293,  39  Am.  Rep.  454.  See  also  Leonard 
v.  Allen,  11  Cush.  (Mass.)  241. 

Nebraska.  —  See  Vifquain  v.  Finch,  15  Neb. 
505. 

New  Hampshire. — See  Cochran  v.  Butter- 
field,  18  N.  H.  115,  45  Am.  Dec.  363. 

New  York.  —  Pettibone  v.  Simpson,  66  Barb. 
(N.  Y.)  492.  See  also  Fowles  v.  Bowen,  30  N. 
Y.  20;  Olmsted  v.  Miller,  1  Wend.  (N.  Y.)  506; 
Williams  v.  Hill,  19  Wend.  (N.  Y.)  305. 

Pennsylvania.  —  See  Wallace  v.  Rodgers,  156 
Pa.  St.  395. 

Vermont.  —  See  Crane  v.  Darling,  71  Vt.  295. 

1 .  Meaning  of  Punitive,  Exemplary,  or  Vindictive 
Damages —  England. — See  Adams  v.  Cole- 
ridge, 1  Times  L.  Rep.  87. 

United  States.  —  Broughton  v.  McGrew,  39 
Fed.  Rep.  672;  Malloy  v.  Bennett,  15  Fed. 
Rep.  371.  See  also  Day  v.  Woodworth,  13 
How.  (U.  S.)  363. 

Florida.  —  Hayes  v.  Todd,  34  Fla.  233. 

Indiana.  —  See  Wabash  Printing,  etc.,  Co. 
v.  Crumrine,  123  Ind.  S9. 

Kentucky.  — ■  Louisville  Press  Co.  v.  Ten- 
nelly,  (Ky.  1899)  49  S.  W.  Rep.  15. 

Missouri.  —  See  Baldwin  v.  Fries,  46  Mo. 
App.  288. 

New  York.  —  Holmes  v.  Jones,  147  N.  Y.  59, 
49  Am.  St.  Rep.  646;  Krug  v.  Pitass,  162  N. 
Y.  154.  See  also  Taylor  v.  Church,  8  N.  Y. 
452;  Tillotson  v.  Cheetham,  3  Johns.  (N.  Y.) 
56,  3  Am.  Dec.  459. 


North  Carolina.  — See  Reeves  v.  Winn,  97 
N.  Car.  246,  2  Am.  St.  Rep.  287;  Adcock  v. 
Marsh,  8  Ired.  L.  (30  N.  Car.)  360. 

Tennessee.  —  See  Saunders  v.  Baxter,  £ 
Heisk.  (Tenn.)  369. 

Wisconsin.  —  Grace  v.  McArthur,  76  Wis. 
641. 

2.  Punitive  or  Vindictive  Damages  Awarded  on 
Ground  of  Public  Policy. —  Broughton  v.  Mc- 
Grew, 39  Fed.  Rep.  672.  See  also  Malloy  v. 
Bennett,  15  Fed.  Rep.  371. 

"  It  is  the  duty  of  courts  of  justice,  in  proper 
cases,  to  punish  and  thereby  repress  the  use 
of  such  slandeious  and  defamatory  epithets, 
to  the  end  that  the  good  name  and  fair  fame 
of  the  cilizen  may  be  properly  protected." 
Savoie  v.  Scanlan,  43  La.  Ann.  967,  26  Am.  St. 
Rep.  200. 

3.  Punitive  or  Exemplary  Damages  May  Be 
Awarded  —  England.  —  Bell  v.  Midland  R.  Co., 
10  C.  B.  N.  S.  287,  100  E.  C.  L.  287;  Townsend 
v.  Hughes,  2  Mod.  150;  Emblen  v.  Myers,  6 
H.  &  N.  54. 

Illinois.  —  Mason  v.  Paul,  46  111.  App.  592; 
Spencer  v.  McMasters,  16  111.  405;  Hosley  v. 
Brooks,  20  III.  115,  71  Am.  Dec.  252;  Flagg 
v.  Roberls,  67  111.  485;  Schmisseur  v.  Kreilich, 
92  111.  347. 

Indiana.  —  Taber  v.  Hutson,  5  Ind.  322,  61 
Am.  Dec.  96;  Meyer  v.  Bohlfing,  44  Ind.  238. 

Kansas.  —  Miles  v.  Harrington,  8  Kan.  425. 

Maine.- — Harmon  v.  Harmon,  61  Me.  233; 
Stacy  v.  Portland  Pub.  Co.,  68  Me.  279.  See 
also  Humphries  v.  Parker,  52  Me.  502. 

Maryland.  —  Nolan  v.  Traber,  49  Md.  460, 
33  Am.  Rep.  277;  Snyder  v.  Fulton,  34  Md. 
129,  6  Am.  Rep.  314. 

Michigan.  —  Scripps  v.  Foster,  41  Mich.  742; 
Scripps  v.  Reilly,  38  Mich.  10;  Evening  News 
Assoc.  v.  Tryon,  42  Mich.  549,  36  Am.  Rep. 
450. 

Mississippi.  —  Hubbard  v.  Rutledge,  52 
Miss.  581. 

Missouri.  —  Buckley  v.  Knapp,  48  Mo.  152; 
Baldwin  v.  Tries,  46  Mo.  App.  288;  Clements 
v.  Maloney,  55  Mo.  352. 

New  York.  —  Flanders  v.  Groff,  25  Hun  (N. 
Y.)  553;  Prince  v.  Brooklyn  Daily  Eagle, 
(Supm.  Ct.  Spec.  T.)  16  Misc.  (N.  Y.)  186; 
Hunt  v.  Bennett,  4  E.  D.  Smith  (N.  Y.)  647; 
Fry  v.  Bennett,  4  Duer(N.  Y.)  247;  Bergmann 
v.  Jones,  94  N.  Y.  51;  Bump  v.  Betts,  23 
Wend.  (N.  Y.)  85;  Hamilton  v.  Eno,  81  N.  Y. 
116.  See  also  Taylor  -\  Church,  8  N.  Y.  452; 
Thorn  v.  Knapp,  42  N.  Y.  478,  1  Am.  Rep.  561. 

North  Carolina.  —  Nelson  v.  Evans,  I  Dev. 
L.  (12  N.  Car.)  9;  Goodbread  v.  Leadbetter,  1 
Dev.  &  B.  L.  (18  N.  Car.)  12;  Duncan  v. 
Stalcup,   1  Dev.  &  B.  L.  (18  N.  Car.)  440; 
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otherwise.1     And  in  Colorado  the  right  to  award  exemplary  damages  was  at 
one  time  denied,  but  it  is  now  established  by  statute.2 

c.  When  Allowable  — (i)  In  General.  —  The  general  rule  is  that  puni- 
tive or  exemplary  damages  may  be  allowed  when  the  publication  of  the  libel 
or  the  utterance  of  the  slander  was  prompted  by  actual  malice,  or  where  the 
defendant  acted  with  recklessness  or  carelessness.3    And  there  is  no  reason 

Iowa.  —  Blocker  v.  Schorl,  83  Iowa  265; 
Armsirong  v.  Pierson,  8  Iowa  29.  See  also 
Wimer  v.  Allbaugh,  78  Iowa  79,  16  Am.  Si. 
Rep.  422. 

Kansas.  —  Hess  v.  Sparks,  44  Kan.  465,  21 
Am.  St.  Rep.  300. 

Kentucky.  —  Courier  Journal  Co.  v.  Sailee, 
(Ky.  1898)  47  S.  W.  Rep.  226;  Louisville  Press 
Co.  v.  Tennelly,  (Ky.  1899)  49  S.  W.  Rep.  15. 
See  also  Nicholson  v.  Dunn,  (Ky.  1S99)  52  S. 
W.  Rep.  935. 

Louisiana.  —  Bonnin  v.  Llliotl,  19  La.  Ann. 
322;  Daly  v.  Van  Benthuysen,  3  La.  Ann. 
69. 

Maryland.  —  Nolan  v.  Traber,  49  Md.  460, 
33  Am.  Rep.  277;  Snyder  v.  Fulton,  34  Md. 
128,  6  Am.  Rep.  314. 

Michigan.  —  Detroit  Daily  Post  Co.  v.  Mc- 
Arthur,  16  Mich.  447:  Orth  v.  Feaiherly,  87 
Mich.  315;  Newman  v.  Stein,  75  Mich.  407.  13 
Am.  St.  Rep.  447  See  also  Scripps  v.  Reiily, 
35  Mich.  372,  24  Am.  Rep.  575. 

Minnesota.  —  Hewitt  v.  Pioneer  Piess  Co., 
23  Minn.  180,  23  Am.  Rep.  680. 

Missouri.  —  Lanius  v.  Druggist  Pub.  Co.,  20 
Mo.  App.  12. 

New  Hampshire.  —  Symonds  v.  Carier,  32 
N.  H.  458;  Knighi  v.  Foster,  39  N.  H.  576. 

New  Jersey.  —  Haines  v.  Schultz,  50  N.  J.  L. 
481. 

New  York.  —  Holmes  v.  Jones,  i}7  N.  '\  .  59, 
121  N.  Y.  461;  Morrison  v  Press  Pub.  Co.,  59 
N.  Y.  Super.  Ct.  216,  affirmed  133  N.  Y.  138; 
Turion  v.  New  York  Recorder  Co.,  (C.  PI.  (  <  n. 
T.)  3  Misc.  (N.  Y.)  314,  affirmed  144  N.  Y  144; 
Hunt  v.  Bennett,  19  N.  Y.  173;  Prince  v. 
Brooklyn  Daily  Eagle,  (Supm.  Ct.  Spec.  T.)  16 
Misc.  (N.  Y.)  186;  Smith  v.  Matthews,  152  N. 
Y.  152,  reversing  (Buffalo  Super.  Ct.  Gen.  T.)  9 
Misc.  (N.  Y.)  427;  Grant  v.  Herald  Co.,  42  N. 
Y.  App.  Div.  356;  Ullrich  v.  New  York  Press 
Co.,  (Supm.  Ct.  Tr.  T.)  23  Misc.  (N.  Y.) 
168;  Palmer  v.  New  York  News  Pub.  Co.,  31 
N.  Y.  App.  Div.  210;  Shanks  v.  Stumpf, 
(Supm.  Ct.  Tr.  T.)  23  Misc.  (N.  Y.)  264. 
affirmed  54  N.  Y.  Supp.  1115;  Waltenlerg  v. 
Bernhard,  (N.  Y.  City  Ct.  Gen.  T.)  26  Misc. 
(N.  Y.)  659;  Van  Ingen  v.  Star  Co.,  (N.  Y. 
1898)  51  N;  E.  Rep.  1094,  affirming  1  N.  Y. 
App.  Div.  429;  Payne  v.  Rcuss,  46  N.  Y.  App. 
Div.  315;  Bergmann  v.  Jones,  94  N.  Y.  52; 
Hartman  v.  Morning  Journal  Assoc.,  (C.  PI. 
Gen.  T.)  19  N.  Y.  Supp.  398,  affirmed  138  N.  Y. 
638;  Flanders  v.  Gioff,  25  Hun  (N.  Y.)  55;,; 
Taylor  v.  Church,  8  N.  Y.  452:  Tillotson  v. 
Cheetham,  3  Johns.  (N.  Y.)  56,  3  Am.  Dec.  459; 
Young  v.  Fox,  26  N.  Y.  App.  Div.  261;  Krug 
v.  Pitass,  162  N.  Y.  154;  McMahoa  v.  New 
York  News  Pub.  Co.,  51  N.  Y.  App.  Div.  488; 
Fry  v.  Bennett,  4  Duer  (N.  Y.)24g:  Karwowski 
v.  Pitass,  20  N.  Y.  App.  Div.  118.  See  also 
Thorn  v.  Knapp,  42  N.  Y.  478.  '  Am-  ReP- 
561;  Warner  v.  Press  Pub.  Co.,  132  N.  Y.  181 ; 
Samuels  v.  Evening  Mail  Assoc..  75  N.  Y.  604, 
9  Hun  (N.  Y.)  2SS;  Hamilton  v.  Eno.  Si  N.  Y. 


Ciusee  v.  Anders,  4  Dev.  &  B.  L.  (20  N.  Car.) 
2+6:  Smith  v.  Smith,  8  Ired.  L.  (30  N.  Car.)  29; 
Wylie  v.  Smitherman,  8  Ired.  L.  (30  N.  Car.) 
236;  Gilreath  v.  Allen,  10  Ired.  L.  (32  N.  Car.) 
67;  Briggs  v.  Byrd,  11  Ired.  L.  (33  N.  Car  )  353; 
Sasser  v.  Rouse,  13  Ired.  L.  (35  N.  Car.)  142; 
Sample  v.  Wynn,  Busb.  L.  (44  N.  Car.) 
319;  Bradley  v.  Morris,  Busb  L.  (44  N.  Car.) 
395;  Pendleton  v.  Davis,  1  Jones  L.  (46  N. 
Car.)  98;  Smithwick  v.  Ward,  7  Jones  L.  (52 
N.  Cir.)  64,  75  Am.  Dec.  453:  Sowers  v. 
Sowers,  87  N.  Car.  303 

Ohio.  —  Fowler  v.  Chichester,  26  Ohio  St.  9. 

Pennsylvania.  —  Neeb  v.  Hope,  111  Pa.  St. 
145;  Barr  v.  Moore,  87  Pa.  St.  385,  30  Am. 
Rep.  367. 

South  Carolina.  —  Burckhalter  v.  Coward,  16 
S.  Car.  435. 

Wisconsin.  —  Cramer  v.  Noonan,  4  Wis.  231; 
Klewin  v.  Baaman,  53  Wis.  244;  Rogers  v. 
Henry,  32  Wis.  327. 

1.  Punitive  or  Exemplary  Damages  Not  Allowed 
in  Nebraska.  —  Rosewater  v.  Hoffman,  24  Neb. 
222;  Bee  Pub.  Co.  v.  World  Pub.  Co.,  (Neb. 
1900)  82  N.  W.  Rep  28.  See  also  Boyer  v. 
Barr,  8  Neb.  70,  30  Am.  Rep.  814;  Roose  v. 
Perkins,  9  Neb.  304,  31  Am.  Rep.  409;  Riewe 
v.  McCormick,  11  Neb.  263;  Boldt  zi.  Budwig, 
19  Neb.  739. 

2.  ExemplaTy  Damages  Formerly  Not  Allowed 
in  Colorado,  but  Now  Allowed.  —  See  Republi- 
cii  Pub.  Co.  v.  Mosman,  15  Colo.  399;  Mills 
Ann.  Stat.  Colo.  1891,  §  1512. 

3.  "When  Punitive  or  Exemplary  Damages  May 
Be  Allowed  —L hiited  States.  —  Smith  v.  Sun 
Printing,  etc.,  Assoc.,  (C.  C.  A.)  55  Fed.  Rep. 
240;  Broughton  v.  McGrew,  39  Fed.  Rep.  672; 
Timss  Pub.  Co.  v.  Carlisle,  (C.  C.  A.)  94  Fed. 
Rep.  762;  Spooner  v.  Daniels,  22  Fed.  Cas. 
No.  13,244(7;  Rutherford  v.  Morning  Journal 
Assoc.,  47  Fed.  Rep.  487;  Post  Pub.  Co.  v. 
Hallam.  (C.  C.  A.)  59  Fed.  Rep.  530,  affirming 
Hallam  v.  Post  Pub.  Co.,  55  Fed.  Rep.  456. 
See  also  Morning  Journal  Assoc.  v.  Ruther- 
ford. (C.  C.  A.)  51  Fed.  Rep.  513:  Bennett  v. 
Salisbury,  (C  C.  A.)  78  Fed.  Rep.  769. 

California.  —  Westerfield  v.  Scripps,  ngCal. 
607;  Childers  v.  San  Jose  Mercury  Printing, 
etc  ',  Co.,  105  Cal.  284,  45  Am.  St.  Rep.  40; 
Harris  v.  Zanone,  93  Cal.  59. 

Delaware.  —  Delaware  State  F.  &  M.  Ins. 
Co.  v.  Croisdale,  6  Houst.  (Del.)  181;  Nailor 
v.  Ponder,  1  Marv.  (Del  )  40S;  Kennedy  v. 
Woodrow,  6  Houst.  (Del.)  52;  Kinney  v.  Hosea, 
3  Hirr.  (Del.)  397- 

Florida.  —  Montgomery  v.  Knox,  23  Fla.  595. 

Georgia.  —  See  Ransome  v.  Christian,  49  Ga. 

Illinois.  —  Hosley  v.  Brooks,  20  111.  116,  71 
Am.   Dec.  252;  Prussing  v.  Jackson,  85  111. 

App.  324-  „  .  . 

/  iJiana.  —  Wabash  Printing,  etc.,  Co.  v. 
Crumrine,  123  Ind.  89;  Binford  v.  Young,  115 
Ind.  174;  Casey  v.  Hulgan,  118  Ind.  590; 
Guard  v.  Risk,  11  Ind.  156. 
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why  exemplary  damages  should  not  be  awarded  for  the  same  malice  in  two  or 
more  separate  publications  of  the  libel  or  similar  libels.1 

(2)  Whether  Actual  or  Express  Malice  Ls  Necessary.  —  In  a  good  many 
cases  it  has  been  held  that  an  award  of  punitive  or  exemplary  damages  may 
be  based  merely  upon  the  malice  which  the  law  will  imply  from  an  unau- 
thorized and  unjustifiable  publication  or  utterance  of  defamatory  words.2 
But  the  great  weight  of  authority  is  otherwise,  and  supports  the  view  that  in 
order  for  such  a  recovery  to  be  proper  there  must  be  some  proof  of  actual  or 
express  malice,3  or  at  least  of  such  recklessness  or  carelessness  on  the  part 
of  the  defendant  as  is  equivalent  to  an  actual  intent  to  violate  the  rights  of 
others.4 


116;  McMahon  v.  Bennett,  31  N.  Y.  App. 
Div.  16. 

North  Carolina.  —  Gilreath  v.  Allen,  10  Ired. 
L.  (32  N.  Car.)  69;  Reeves  v.  Winn,  97  N.  Car. 
246,' 2  Am.  St.  Rep,  287;  Adcock  v.  Marsh,  8 
Ired.  L.  (30  N.  Car.)  360;  Bovvden  v.  Bailes, 
101  N.  Car.  612. 

Pennsylvania.  —  Neeb  v.  Hope,  in  Pa.  St. 

Rhode  Island.  —  Fohvell  v.  Providence  Jour- 
nal Co.,  19  R.  I.  551.  See  also  Kenyon  v. 
Cameron,  17  R.  1.  122. 

Texas.  —  Cotulla  v.  Kerr,  74  Tex.  89,  15 
Am.  St.  Rep.  819;  Missouri  Pac.  R.  Co.  v. 
Richmond,  73  Tex.  568,  15  Am.  St.  Rep.  794. 

Virginia.  —  Hatman  v.  Cundiff,  82  Va.  239. 

Wisconsin.  —  Grace  v.  McArthur,  76  Wis. 
641;  Cramer  v.  Noonan,  4  Wis.  231;  Klewin 
v.  Bauman,  53  Wis.  244;  Bowe  v.  Rogers,  50 
Wis,  598. 

1.  Same  Malice  in  Separate  Publications.  —  Post 
Pub.  Co.  v.  Hallam,  (C.  C.  A.)  59  Fed.  Rep. 
530,  affirming  Hallam  v.  Post  Pub.  Co.,  55 
Fed.  Rep.  456. 

2.  Implied  Malice  May  Support  Award  of  Puni- 
tive or  Exemplary  Damages  —  Illinois.  —  Hintz 
v.  Graupner,  138  111.  158,  affirming  37  111.  App. 
510;  Schmisseur  v.  Kreilich,  92  111.  347.  See 
also  Hosley  v.  Brooks,  20  111.  115,  71  Am.  Dec. 
252;  Harbison  v.  Shook,  41  111.  141 ;  Flagg  v. 
Roberts,  67  111.  485- 

Missouri.  —  Baldwin  v.  Fries,  46  Mo.  App. 
288;  Wood  v.  Hilbish,  23  Mo.  App.  389; 
Arnold  v.  Sayings  Co.,  76  Mo.  App.  159;  Calla- 
han v.  Ingram,  122  Mo.  355,  43  Am.  St.  Rep. 
583,  impliedly  overruling  so  far  as  in  conflict 
with  I  he  text  Nelson  v.  Wallace,  48  Mo.  App. 
193;  Fulkerson  v.  Murdock,  53  Mo.  App.  156. 

Pennsylvania.  —  Regensperger  v.  Kiefer, 
(Pa.  1887)  7  Atl.  Rep.  724. 

Texas.  —  King  v.  Sassaman,  (Tex.  Civ.  App. 
1S99)  54  S.  W.  Rep.  304. 

When  the  Falsity  of  the  Libel  Is  Proved  the 
jury  may  award  punilive  damages  though  evi- 
dence has  been  given  tending  to  show  that 
there  was  in  fact  no  actual  malice.  Gray  v. 
Simpers,  35  N.  Y.  App.  Div.  270.  See  also 
Hintz  v.  Graupner,  138  111.  158;  Callahan  v. 
Ingram,  122  Mo.  355,  43  Am.  St.  Rep.  583; 
Bergraain  v.  Jones,  94  N.  Y.  62;  Warner  v. 
Press  Pub.  Co  ,  132  N.  Y.  183. 

3.  Actual  or  Express  Malice  Necessary  —  United 
States.  —  B rough  ton  v.  McGrew,  39  Fed.  Rep. 
672;  Edwards  v.  Kansas  City  Times  Co.,  32 
Fed.  Rep.  813. 

California.  —  Hearne  v.  De  Young,  119  Cal. 
670.  See  also  Childers  v.  San  Jose  Mercury 
Printing,  etc.,  Co.,  105  Cal.  2S4,  45  Am.  St. 
Rep.  40. 


Connecticut.  —  Arnott  v.  Standard  Assoc.,  57 
Conn.  86. 

Delaware.  —  Nailor  v.  Ponder,  1  Marv.  (Del.) 
408;  Delaware  Slate  F.  &  M.  Ins.  Co.  v.  Croas- 
dale,  6  Houst.  (^Del.)  181.  See  also  Cameron 
v.  Cockran,  2  Marv.  (Del.)  166. 

Georgia.  —  Bradstreet  Co.  v.  Oswald,  96  Ga. 
396. 

Indiana.  —  Casey  -'.  Hulgan,  118  Ind.  590. 

Kajisas.  —  Walker  v.  Wickens,  49  Kan.  42. 

Louisiana.  —  Fitzpatrick  v.  Daily  States  Pub. 
Co.,  48  La.  Ann.  1116.  See  also  Upton  v. 
Times-Democrat  Pub.  Co.,  104  La.  141. 

Maryland.  —  Fresh  v.  Cutter,  73  Md.  87,  25 
Am.  St.  Rep.  575. 

Michigan.  —  Orth  v.  Featherly,  87  Mich.  315; 
Evening  News  Assoc.  v.  Tryon,  42  Mich.  549, 
36  Am.  Rep.  450. 

New  Jersey.  —  King  v.  Patterson,  49  N.  J.  L. 
417,  60  Am.  Rep.  622. 

New  York.  —  Prince  v.  Socialistic  Co-opera- 
tive Pub.  Assoc., (Supm.Ct.  A  pp.T.)  31  Misc.  (N. 
Y.)  234;  Hartman  v.  Morning  Journal  Assoc., 
(C.  PI.  Gen.  T.)  19  N.  Y.  Supp.  398,  affirmed 
138  N.  Y.  638.  See  also  Southcombe  v.  Arm- 
sirong,  (Brooklvn  City  Cl.  Gen.  T.)  8  N.  Y. 
Supp.  361;  Witcher  v.  Jones,  (C.  PI.  Gen.  T.) 
17  N.  Y.  Supp.  491,  affirmed  137  N.  Y.  599. 

Pennsylvania.  —  Neeb  v.  Hope,  in  Pa.  St. 
145- 

Texas.  —  See  Brown  v.  Durham,  (Tex.  Civ. 
App.  1897)  42  S.  W.  Rep.  331. 

Wisconsin. — Templeton  v.  Graves,  59  Wis. 
95;  Delaney  v.  Kaelel,  81  Wis.  353;  Eviston  v. 
Cramer,  57  Wis.  570;  Reed  v.  Keith,  99  Wis. 
672. 

Action  Against  Joint  Defendants.  —  Where  the 
publisher  of  a  newspaper,  and  his  correspond- 
ent who  furnished  him  with  a  libelous  article, 
are  made  joint  defendants  in  an  action  for 
such  libel,  exemplary  damages  cannot  be 
allowed  unless  the  jury  find  that  both  defend- 
ants were  actuated  by  actual  malice,  and  even 
in  such  case  the  jury  can  give  as  exemplary 
damages  only  such  amount  as  they  believe 
should  be  assessed  against  that  defendant 
against  whom  the  lowest  amount  of  exemplary 
damages  should  be  given.  Hearne  v.  De 
Young,  119  Cal.  670. 

4.  Recklessness  or  Carelessness.  —  Edwards  v. 
Kansas  City  Times  Co.,  32  Fed.  Rep.  813; 
Prince  v.  Socialistic  Co-operative  Pub.  Assoc., 
(Supm.  Ct.  App.  T.)  31  Misc.  (N.  Y.)  234; 
Young  v.  Fox,  26  N.  Y.  App.  Div.  261.  See 
also  Post  Pub.  Co.  v.  Hallam,  (C.  C.  A.)  59 
Fed.  Rep.  530,  affirming  Hallam  v.  Post  Pub. 
Co.,  55  Fed.  Rep  456;  Times  Pub.  Co.  v. 
Carlisle,  (C.  C.  A.)  94  Fed.  Rep.  762;  Smith  v. 
Sun  Printing,  etc.,  Assoc.,  (C.  C.  A.)  55  Fed. 
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(3)  Criminal  Liability  as  Affecting  Punitive  Damages.  —  It  has  been  held 
that  punitive  or  exemplary  damages  may  be  recovered  in  an  action  for  a  libel 
though  the  defamation  is  of  such  a  character  that  the  defendant  is  also  liable 
to  a  criminal  prosecution  therefor,1  but  this  has  been  denied  in  some  cases.2 

(4)  Where  Real  Damage  Nominal  Only.  —  A  preponderance  of  authority 
supports  the  view  that  punitive  or  exemplary  damages  may  be  allowed  in 
actions  of  libel  or  slander,  even  though  the  real  damage  to  the  plaintiff  is 
nominal  only,  or  there  is  no  proof  of  any  actual  injury.3 

(5)  Where  Plaintiff  Has  Been  in  Fault.  —  In  Canada  it  has  been  held  that 
punitive  damages  would  not  be  awarded  against  a  defendant  for  a  libel  pub- 
lished by  a  collection  agency  which  he  had  employed  to  collect  a  debt  against 
the  plaintiff,  where  the  plaintiff  was  quite  able  to  pay  the  debt  but  made  no 
attempt  to  do  so.4 

(6)  Punitive  Damages  Cannot  Be  Awarded  unless  Claimed.  —  In  a  case 
where  no  punitive  or  exemplary  damages  were  claimed,  it  was  held  that  the 
jurors  should  be  instructed  that  their  verdict  must  not  be  based  upon  any 
idea  of  punishment  of  the  publisher  of  the  libel,  nor  include  any  damages  by 
way  of  punishment  or  example.5 

d.  QUESTION  FOR  JURY.  —  It  is  for  the  jury,  not  the  court,  to  deter- 
mine whether  the  defendant  shall  pay  exemplary  damages,  even  when  there 
is  evidence  of  malice.6  Therefore  an  instruction  that  if  the  plaintiff  is 
entitled  to  recover,  the  damages  must  be  punitive,  is  erroneous.7 

9.  What  May  Be  Considered  on  Question  of  Damages  —  a.  In  General.  —  In 
fixing  the  amount  of  damages  to  be  awarded  to  the  plaintiff  in  an  action  of 
libel  or  slander,  the  jury  should  take  into  consideration  all  matters  which  tend 
to  throw  light  upon  the  injury  which  has  been  sustained  by  the  plaintiff,  or 
may  be  useful  in  determining  the  degree  of  culpability  of  the  defendant. 
Thus,  regard  should  be  had  to  the  nature  of  the  charge  which  the  defendant 


Rep.  24.0;  Morning  Journal  Assoc.  ?'.  Ruther- 
ford, (C.  C.  A.)  51  Fed.  Rep.  513;  Morrison  v. 
Press  Pub.  Co.,  59  N.  Y.  Super.  Cl.  216, 
affirmed  133  N.  Y.  538. 

Degree  of  Recklessness  or  Carelessness  Necessary. 

—  Smart  money  may  not  be  based  upon  any 
degree  of  "  recklessness  or  carelessness,"  but 
only  upon  such  a  degree  thereof  as  shows  a 
winlon  and  reckless  disregard  of  the  rights  of 
others,  and  hence  malice.  Mere  carelessness, 
without  regard  to  its  degree,  never  sufficed. 
Ullrich  v.  New  York  Press  Co.,  (Supm.  Ct. 
Tr.  T.)  23  Misc.  (N.  Y.)  rr>8. 

1.  Punitive  or  Exemplary  Damages  Recoverable 
though  Defendant  Liable  to  Criminal  Prosecution. 

—  Baldwin  v.  Fries,  46  Mo.  App.  288;  Barr  v. 
Moore,  87  Pa.  St.  335,  30  Am.  Rep.  367;  Zeliff 
v.  Jennings,  61  Tex.  458.  See  further  the  title 
Exemplary  Damages,  vol.  12,  p.  2. 

2.  Punitive  Damages  Not  Recoverable.  —  Wa- 
bash Printing,  etc.,  Co.  v.  Crumrine,  123  Ind. 
89;  Austin  v.  Wilson,  4  Cush.  (Mass.)  273,  50 
Am.  Dec.  766.  See  also  Meyer  v.  Bohlfing,  44 
Ind.  238;  Stewart  v.  Maddox,  63  Ind.  51; 
Humphries  v.  Johnson,  20  Ind.  190;  Koerner 
v.  Oberly,  56  Ind.  284,  26  Am.  Rep.  34;  Nossa- 
man  v.  Rickert,  18  Ind.  350;  Taber  v.  Hutson, 
5  Ind.  322,  61  Am.  Dec.  96;  Butler  v.  Mercer, 
14  Ind.  479;  Struble  v.  Nodwift,  11  Ind.  64; 
Johnson  v.  Vuthrick,  7  Ind.  137. 

3.  Punitive  or  Exemplary  Damages  Allowable 
though  Real  Damage  Nominal  or  No  Actual  Injury 
Shown.  —  Hubbard  v.  Rulledge,  52  Miss.  581; 
Ferguson  v.  Evenina  Chronicle  Pub.  Co.,  72 
Mo.    App.  462;    Prince   v.    Brooklyn  Daily 


Eagle,  (Supm.  Ct.  Spec.  T.)  16  Misc.  (N.  Y.) 
186;  Chalin  v.  Gagnon,  5  Rev.  de  Jur.  320. 

Contra.  —  Siacy  v.  Portland  Pub.  Co.,  68  Me. 
279.  See  also  King  v.  Sassaman,  (Tex.  Civ. 
App.  1899)  54  S.  W.  Rep.  304. 

4.  Where  Plaintiff  Has  Been  in  Fault.  —  Stein 
v.  Belanger,  9  Quebec  Super.  Ct.  £35. 

5.  Punitive  Damages  Cannot  Be  Awarded  unless 
Claimed.  —  Fenstermaker  v.  Tribune  Pub.  Co., 
13  Utah  532. 

Where  Only  Damage  to  Office  Claimed.  —  A  pub- 
lic officer  who,  in  an  action  of  libel,  makes  a 
claim  for  damages  to  his  office  can  recover 
only  the  actual  damages,  and  where  no  actual 
damage  is  shown  can  recover  only  nominal 
damages.  Scougdale  v.  Sweet,  (Mich.  1900) 
82  N.  W.  Rep.  1061. 

6.  A  Question  for  the  Jury  —  United  States.  — 
Bennett  v.  Salisbury,  78  Fed.  Rep.  769,  ^5  U. 
S.  App  636;  Times  Pub.  Co.  v.  Carlisle,  (C.  C. 
A.)  94  Fed.  Rep.  762. 

Iowa.  —  VVimer  v.  Allbaugh,  78  Iowa  79,  16 
Am.  St.  Rep.  422. 

Kansas.  —  Miles  v.  Harrington,  8  Kan.  425. 

Missouri.  —  Callahan  v.  Ingram,  122  Rio. 
355,  43  Am.  St.  Rep.  583. 

New  York.  —  Gray  v.  Sampers,  35  N.  Y. 
App.  Div.  270. 

Pennsylvania.  —  Neeb  v.  Hope,  III  Pa.  St. 
145. 

Rhode  Island.  —Kenyon  v.  Cameron,  17  R. 
I.  122.  And  see  generally  infra,  this  section, 
subsection  Question  for  Jury. 

7.  Erroneous  Instruction.  —  Ne;b  v.  Hope,  11 1 
Pa.  St.  145;  Kenyon  v.  Cameron,  17  R.  I.  122. 
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has  made  against  the  plaintiff; 1  the  jury  should  also  consider  the  manner  in 
which  the  libelous  publication  is  made,3  and  the  attending  circumstances;3 
and  it  has  been  said  in  an  English  court,  that  the  jury  are  entitled  to  look  at 
the  whole  conduct  of  the  defendant  from  the  time  the  libel  was  published 
down  to  the  time  they  give  their  verdict,  and  may  consider  what  his  conduct 
has  been  before  the  action,  after  the  action,  and  in  court  during  the  trial.4 

b.  Extent  of  Circulation  of  Defamation.  —  It  is  proper  for  the  jury 
to  consider,  as  bearing  upon  the  question  of  damages,  the  extent  to  which 
the  libel  or  slander  has  been  circulated,  so  far  as  this  is  directly  due  to  the  act 
of  the  defendant.5  Thus,  in  the  case  of  a  libel  published  in  a  newspaper,  the 
circulation  of  such  newspaper  may  be  considered.6 

c  Social  Relations  and  Standing  of  Parties.  —  The  social  relations 
and  standing  of  the  parties  may  be  shown  and  considered  on  the  question  of 
damages;7  that  of  the  plaintiff  because  it  tends  to  show  the  value  of  that 


1.  Nature  of  the  Charge  Should  Be  Considered. 
—  Saunders  v.  Barter,  6  Heisk.  (Tenn.}  369; 
Fenstermaker  v.  Tribune  Pub.  Co.,  13  Utah 
532;  Buckstaff  v.  Hicks,  94  Wis.  34,  59  Am.  St. 
Rep.  853. 

2.  Manner  of  Publication.  —  Vines  v.  Serell,  7 
C.  &  P.  163,  32  E.  C.  L.  479;  Gathercole  v. 
Miall,  15  M.  &  W.  319;  Edwards  v.  Kansas 
City  Times  Co.,  32  Fed.  Rep.  813;  Locke  v. 
Chicago  Chronicle  Co.,  107  Iowa  390. 

The  Notoriety  Which  Was  Given  in  the  news- 
paper 10  the  defamatory  charges  is  imporiant 
on  the  question  of  damages.  Smith  v.  Sun 
Pub  Co.,  50  Fed.  Rep.  399;  Gibson  v.  Cincin- 
nati Enquirer,  2  Flipp.  (U.  S.)  121. 

3.  Circumstances  of  Publication.  —  Arnold  v. 
Sayings  Co.,  76  Mo.  App.  159;  Saunders  v. 
Baxter,  6  Heisk.  (Tenn.)  369;  Lowe  v.  Herald 
Co.,  6  Utah  175.  See  also  Broughton  v.  Mc- 
Grew,  39  Fed.  Rep.  672;  Sawyer  v.  Hopkins, 
22  Me.  268. 

4.  General  Conduct  of  Defendant.  —  Praed  v. 
Graham,  24  Q.  B.  D.  53,  59  L.  J.  Q.  B.  230,  38 
W.  R.  103. 

5.  Extent  of  Circulation.  —  Saunders  v.  Bax- 
ter, 6  Heisk.  (Tenn.)  369;  Buckstaff  v.  Hicks, 
94  Wis.  34,  59  Am.  St.  Rep.  853. 

Testimony  that  upon  reading  a  libelous  ad- 
vertisement in  which  no  one  was  named  the 
witness  thought  it  referred  to  the  plaintiff  is 
admissible  in  aggravation  of  damages,  for 
"  the  more  people  who,  upon  reading  an  ad- 
vertisement, think  that  it  refers  to  a  certain 
man,  though  he  be  not  named  in  the  libel,  the 
more  does  the  publication  injure  that  man." 
Howe  Mach.  Co.  v.  Souder,  58  Ga.  64. 

Place  of  Publication.  —  The  fact  that  the  Hb'el 
was  not  published  in  the  city  where  the  plain- 
tiff resides  bears  upon  the  question  of  the 
measure  of  the  plaintiff's  damages.  Smith  v. 
Sun  Printing,  etc.,  Assoc.,  (C.  C.  A.)  55  Fed. 
Rep.  240. 

Testimony  of  a  Neighbor  that  He  Never  Heard 
the  Slander  upon  which  the  suit  is  based  is  not 
admissible.  "  Such  negative  evidence  proves 
nothing  as  to  the  main  fact,  and  to  make  it 
of  any  significance  in  showing  that  the  re- 
ports obtained  no  considerable  circulation,  and 
iherefore  were  not  very  injurious,  it  would  be 
necessary  on  this  theory  to  swear  a  large  part 
of  the  whole  community."  Brown  v.  Barnes, 
39  Mich.  211,  33  Am.  Rep.  375.  See  also 
Trimble  v.  Tantlinger,  104  Iowa  665. 


6.  Circulation  of  Newspaper  —  England.  — 
Gathercole  v.  Miall,  15  M.  &  W.  319,  15  L.  J. 
Exch.  179,  10  Jur.  337. 

Iowa.  —  Locke  v.  Chicago  Chronicle  Co., 
107  Iowa  390. 

Massachusetts.  —  Bigelow  v.  Sprague,  140 
Mass.  425. 

Michigan.  —  Park  v.  Detroit  Free  Press  Co., 
72  Mich.  560,  16  Am.  St.  Rep.  544;  McAllister 
v.  Detroit  Free  Press  Co.,  76  Mich.  338,  15 
Am.  St.  Rep.  318;  Leonard  v.  Pope,  27  Mich. 
145- 

Missouri. — Arnold  v.  Sayings  Co.,  76  Mo. 
App.  159- 

New  York.  —  Hartman  v.  Morning  Journal 
Assoc.,  (C.  PI.  Gen.  T.)  19  N.  Y.  Supp.  398, 
affirmed  138  N.  Y.  638;  Fry  v.  Bennett,  28  N. 
Y.  324  [affirming  3  Bosw.  (N.  Y.)  200,  I  Abb. 
Pr.  (N.  V.)  289,  4  Duer(N.  Y.)  247],  5  Sandf. 
(N.  Y.)  54- 

Texas.  —  See  Patten  v.  Belo,  79  Tex.  41. 

Utah.  —  'Lowe  v.  Herald  Co.,  6  Utah  175. 
.  Wisconsin.  —  Pellardis  v.  Journal  Printing 
Co.,  99  Wis.  156. 

Circulation  Several  Months  After  Publication.  — 
Evidence  of  the  circulation  of  the  paper  in 
which  a  libel  was  published,  about  six  months 
after  the  time  of  the  publication  of  the  libel, 
is  competent  as  tending  to  show  the  extent  of 
the  circulation  when  the  libel  was  published. 
Farrand  v.  Aldrich,  85  Mich.  593. 

Power  of  Paper  in  Moulding  Public  Opinion.  — 
Testimony  of  a  witness  that  the  paper  in  which 
the  libel  was  published  "  has  a  greater  power 
of  moulding  public  opinion  throughout  the 
state  than  any  other  paper  in  it,"  is  merely  a 
matter  of  opinion  and  is  not  admissible. 
Patten  v.  Belo,  79  Tex.  41. 

7.  Social  Relations  and  Standing  of  Parties  May 
Be  Shown  and  Considered  —  Iowa.  —  Perrine  v. 
Winter,  73  Iowa  645. 

Missouri.  —  Polston  v.  See,  54  Mo.  2gl. 

New  York.  —  Palmer  v.  Haskins,  28  Barb. 
(N.  Y.)  90. 

Ohio.  —  Fowler  v.  Chichester,  26  Ohio 
St.  q. 

Utah.  —  Fenstermaker  v.  Tribune  Pub.  Co., 
13  Utah  532. 

Wisconsin.  —  Buckstaff  v.  Hicks,  94  Wis.  34, 
59  Am.  St.  Rep.  853. 

Such  Evidence  Is  Admissible  Only  in  Aggrava- 
tion or  Mitigation  of  Damages.  —  Perrine  v. 
Winter,  73  Iowa  645. 
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character  and  reputation  for  injury  to  which  he  brings  the  action,1  and  that 
of  the  defendant  because  it  tends  to  show  the  weight  which  may  be  attached 
to  his  words  and  his  consequent  power  to  inflict  an  injury  by  a  defamation  of 
another.2 

d.  Domestic  Relations  of  Plaintiff.  —  The  fact  that  the  plaintiff  has 
a  family  may  be  considered  in  estimating  the  damages,  for  this  may  make  his 
or  her  mental  suffering  in  consequence  of  the  defamation  greater  than  it  other- 
wise might  be,3  or  may  even  make  the  charge  of  a  more  disgraceful  nature.4 

c.  Pecuniary  Condition  of  Plaintiff.  —  That  the  pecuniary  condition 
of  the  plaintiff  may  be  shown  as  bearing  on  the  question  of  damages  has  been 
both  asserted  5  and  denied.6 

/.  Financial  Standing  of  Defendant. — While  it  has  been  denied  in 
several  jurisdictions  that  the  financial  standing  of  the  defendant  may  be  shown 
and  considered  on  the  question  of  damages,7  the  contrary  view  is  supported 
by  the  preponderance  of  authority;8  and  that  this  is  also  the  better  rule 


1.  Social  Relations  and  Standing  of  Plaintiff  — 

United  States.  —  Enquirer  Co.  z\  Johnston,  (C. 
C.  A.)  72  Fed.  Rep.  443;  Press  Pub.  Co.  v. 
McDonald,  63  Fed.  Rep.  238,  26  U.  S.  App.  167. 

California.  —  Turner  v.  Hearst,  115  Cal.  394; 
Dixon  v.  Allen,  69  Cal.  527. 

Delaware.  —  Croasdale  v.  Bright,  6  Houst. 
(Del.)  52. 

Georgia.  — Tolleson  v.  Posey,  32  Ga.  372. 

Illinois.  —  Peltiers.  Mict,  50  111.  511;  Hosley 
v.  Brooks,  20  111.  116,  71  Am.  Dec.  252. 

Iowa.  —  Karney  v.  Paisley,  13  Iowa  89. 

Maine.  —  Humphries  v.  Parker,  52  Me.  502. 

Massachusetts.  —  Larned  v.  Buffinton,  3 
Mi3S,  546,  3  Am.  Dec.  185. 

Missouri. — Clements  v.  Maloney,  55  Mo.  353. 

Ohio.  —  Alliance  Review  Pub.  Co.  v.  Valen- 
tine, 6  Ohio  Cir.  Dec.  323,  9  Ohio  Cir.  Ct.  387; 
Fowler  v.  Chichester,  26  Ohio  St.  9. 

Pennsylvania.  —  Klumph  v.  Dunn,  66  Pa.  St. 
141,  5  Am.  Rep.  355. 

Canada.  —  Brown  v.  Montreal,  31  L.  C.  Jur. 
138. 

Either  Party  May  Show  the  Plaintiff's  Rank 
and  Condition  in  Life,  for  such  evidence  may 
tend  either  to  aggravate  or  mitigate  damages, 
according  to  whether  the  plaintiff's  standing  is 
high  or  the  reverse.  Larned  -j.  Buffinton,  3 
Mass.  546,  3  Am.  Dec.  185. 

Rule  Denied.  —  That  evidence  of  the  plain- 
tiff's social  position,  rank,  or  standing  in 
society  may  be  received  on  the  question  of 
damages  has  been  denied  in  Gandy  v.  Hum- 
phries, 35  Ala.  617,  and  Prescott  v.  Tousey,  50 
N.  Y,  Super.  Ct.  12.  In  the  latter  case  the 
court  characterized  as  obiter  the  statement  in 
Palmer  v.  Haskins,  28  Barb.  (N.  Y.)  90,  thai 
the  general  standing  in  society  of  either  of 
the  parties  to  the  action  might  be  Droved. 

2.  Social  Relations  and  Standing  of  Defendant  — 
United  States.  —  Broughton  v.  McGrew,  39 
Fed.  Rep.  672. 

Delaware.  —  Nailor  v.  Ponder,  I  Marv. 
(Del.)  408. 

Indiana. — Justice  v.  Kirlin,  17  Ind.  588. 

Michigan.  —  Ellis  v.  Whitehead,  95  Mich, 
105. 

New  York.  —  Lewis  v.  Chapman,  19  Barb. 
(N.  Y.)  252,  not  affected  as  to  this  point  by 
reversal  in  16  N.  Y.  369. 

Virginia.  —  Harman  v.  Cundiff,  82  Va.  239. 

Canada.  —  Mathieu  v.  Forget,  7  Rev.  Leg. 
669. 


3.  Fact  that  Plaintiff  Has  a  Family  May  Be 

Considered  —  United  States.  —  Enquirer  Co.  v. 
Johnston,  72  Fed.  Rep.  443,  34  U.  S.  App.  607. 

California.  —  Rhodes  v.  Naglee,  66  Cal.  677; 
Cahill  v.  Murphy,  94  Cal.  29,  28  Am.  St. 
Rep.  88. 

Missouri.  —  See  Clements  v.  Maloney,  55 
Mo.  352. 

New  Hampshire.  —  Barnes  v.  Campbell,  60 
N.  H.  27. 

New  York.  —  Enos  v.  Enos,  135  N.  Y.  609, 
48  N.  Y.  St.  Rep.  392. 

Pennsylvania.  —  Klumph  v.  Dunn,  66  Pa.  St. 
141,  5  Am.  Rep.  355.  See  also  Beehler  v. 
Steever,  2  Whatt.  (Pa.)  313. 

But  It  Cannot  Be  Shown  that  Plaintiff's  Children 
Are  Dependent  upon  Her  for  Support.  —  Cahill  v. 
Murphy,  94  Cal.  29,  28  Am.  St.  Rep.  88. 

4.  Charge  Rendered  of  More  Disgraceful  Nature. 
—  In  an  action  for  publishing  that  the  plaintiff 
was  threatened  with  a  breach  of  promise  suit, 
evidence  that  he  is  a  married  man  is  compe- 
tent to  show  the  circumstances  surrounding 
him,  and  as  bearing  upon  the  hurtful  tendency 
of  the  libel  and  the  general  damage  to  which 
he  was  exposed.  Morey  v.  Morning  Journal 
Assoc.,  123  N.  Y.  207,  20  Am.  St.  Rep.  730, 
affirming  (Supm.  Ct.  Gen.  T.)  17  N.  Y.  St. 
Rep.  266. 

5.  Pecuniary  Condition  of  Plaintiff  May  Be 
Shown. —  Peltier  v.  Mict,  50  111.  511.  See  also 
Dixon  -v.  Allen,  69  Cal.  527;  Clements  v. 
Maloney,  55  Mo.  352. 

6.  Evidence  of  Plaintiffs  Pecuniary  Condition 
Not  Admissible.  —  Pool  v.  Devers,  30  Ala.  672; 
Reeves  v.  Winn,  97  N.  Car.  246,  2  Am.  St. 
Rep.  287.  See  also  Buckstaff  v.  Hicks,  94 
Wis.  34,  59  Am.  St.  Rep.  853. 

7.  Financial  Condition  of  Defendant  Not 
Material — Alabama.  —  Ware  v.  Cartledge,  24 
Ala.  622,  60  Am.  Dec.  489. 

Delaware.  —  Nailor  v.  Ponder,  I  Marv.  (Del.) 
408. 

New  York.  —  Enos  v.  Enos,  135  N.  Y.  609, 
58  Hun  (N.  Y.)  45;  Palmer  v.  Haskins,  28 
Barb.  (N.  Y.)  90.  See  also  Myers  v.  Malcolm, 
6  Hill  (M.  Y.)  293,  41  Am.  Dec.  744.  Compare 
Fry  v.  Bennett,  4  Duer  (N.  Y.)  247;  Lewis  v. 
Chapman,  19  Barb.  (N.  Y.)  252. 

Texas.  —  Young  v.  Kuhn,  71  Tex.  645. 

8.  Financial  Standing  of  Defendant  May  Be 
Shown —  California.  —  Barkly  v.  Copeland,  74 
Cal.  1,  5  Am.  St.  Rep.  413. 
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would  seem  very  clear,  for  on  the  question  of  compensatory  damages  it  can 
certainly  be  safely  stated  that,  as  a  general  rule,  wealth  is  an  important 
element  of  social  position,  standing,  and  influence,  and  the  words  of  a  man 
of  wealth  carry  more  weight  than  those  of  one  in  less  affluent  circumstances, 
and  therefore  a  defamation  by  him  will  probably  cause  greater  injury,1  while 
on  the  question  of  punitive  damages  it  is  obviously  proper  that  the  wealth 
of  the  defendant  should  be  considered,  because  an  award  which  would  prac- 
tically bankrupt  a  poor  man  would  be  but  a  light  punishment  as. against  a 
man  of  considerable  wealth.2 

g.  Malice.  —  In  actions  for  libel  or  slander  the  existence  of  or  the  degree 
of  actual  malice  on  the  part  of  the  defendant  is  a  very  important  factor  in 
determining  whether  any  punitive  or  exemplary  damages  should  be  awarded 
to  the  plaintiff,  and  if  so,  upon  the  question  as  to  the  amount  of  such  dam- 
ages.3 Therefore,  in  order  to  aggravate  the  damages  the  plaintiff  is  entitled 
to  show  and  to  have  the  jury  consider  anything  which  tends  to  establish  the 

monly  true,  we  ihink.  as  that  a  new  and  im- 
portant legal  principle  should  grow  out  of  it." 

It  Is  Not  Competent  to  Enter  into  Details  of  the 
finances  of  the  defendant.  The  inquiry  should 
be  directed  to  his  financial  standing  in  the 
community.  Farrand  v.  Aldrich,  85  Mich.  593. 
See  also  Stanwood  v.  Whitmore,  63  Me.  209. 

Wealth  of  Defendant  Material  Only  on  Question 
of  Actual  Damages.  —  Randall  v.  Evening  News 
Assoc..  97  Mich.  136.  See  also  Harman  v. 
Cundiff,  82  Va.  239. 

In  an  Action  Against  a  Corporation  the  actual 
or  reputed  wealth  of  the  defendant  is  not  ad- 
missible in  evidence.  Randall  v.  Evening 
News  Assoc.,  97  Mich.  136.  Compare  Arnold 
v.  Sayings  Co.,  76  Mo.  App.  159. 

2.  Wealth  of  Defendant  Material  on  Question  of 
Punitive  Damages  —  California .  —  Barkly  v. 
Copeland.  74  Cal.  1.  5  Am.  St.  Rep.  413. 

North  Carolina.  —  Reeves  v.  Winn,  97  N. 
Car.  246.  2  Am.  St.  Rep.  287;  Adcock  v.  Marsh. 
8  Ired.  L.  (30  N.  Car.)  360. 

Ohio.  —  Waggoner  v.  Richmond.  Wright 
(Ohio)  173. 

South  Carolina.  —  Burckhalter  v.  Coward.  16 
S.  Car.  435. 

Vermont.  —  Rea  v.  Harrington,  58  Vt.  181, 
56  Am.  Rep.  561. 

Wealth  of  Defendant  Material  Only  on  Question 
of  Punitive  Damages.  —  Bradley  v.  Cramer,  66 
Wis.  297.'  See  also  Buckstaff  v.  Hicks,  94 
Wis.  34,  59  Am.  St.  Rep.  853.  And  see  Rose- 
water  v  Hoffman,  24  Neb.  222,  in  which  it 
was  held  error  to  admit  proof  of  and  instruct 
the  jury  10  consider  the  wealth  of  the  defend- 
ant, because  exemplary  damages  are  not 
allowed  in  Nebraska. 

Where  There  Are  Several  Joint  Defendants  evi- 
dence of  the  wealth  of  one  of  them  is  not 
admissible  as  a  foundation  for  computing  or 
determining  the  punitive  damages,  which  in 
such  case  m  ust  be  assessed  against  all.  Wash- 
ington Gas  Light  Co.  v.  Lansden,  172  U.  S. 
534- 

Defendant  Cannot  Show  His  Poverty  in  Mitiga- 
tion of  Damages.  —  Case  v.  Marks,  20  Conn.  248. 

3.  Malice  an  Important  Factor England.  — 
Pearson  v.  Lemaitre,  5  M.  &  G.  700,  44  E.  C. 
L.  366. 

United  States.  —  McDonald  v.  Woodruff.  2 
Dill.  (U.  S.)  244.  16  Fed.  Cas.  No.  8,770;  Smith 
7'.  Sun  Pub.  Co.,  50  Fed.  Rep  399;  Gibson  v. 
Cincinnati  Enquirer,  2  Flipp.  (U.  S.)  121. 


Connecticut.  —  Barber  v.  Barber,  33  Conn. 
335;  Bennett  v.  Hyde,  6  Conn.  24. 

Florida.  — Jones  v.  Greeley,  25  Fla.  629. 

Georgia.  —  See  Tolleson  v.  Posry,  32  Ga.  372 

Illinois.  —  Hintz  v.  Graupner,  138  111.  158 
affirming  37  111.  App.  510;  Hosley  v.  Brooks 
20  111.  115,  71  Am.  Dec.  252. 

Indiana.  —  Fowler  v.  Wallace,  13]  Ind.  347 
Binford  v.  Young,   115  Ind.  175. 

Iowa.  —  Karney  v.  Paisley,  13  Iowa  8g. 

Maine. — -See  Humphries  v.  Parker,  52  Me 
502. 

Michigan.  —  Brown  v.  Barnes,  39  Mich.  211, 
33  Am.  Rep.  375;  Ellis  v.  Whitehead,  95  Mich. 
105;  Lorangtr  v.  Loranger,  115  Mich.  681. 

Missouri. — Trimble  v.  Foster,  87  Mo.  49, 
56  Am.  Rep.  440;  Taylor  v.  Pullen,  152  Mo. 
434;  Arnold  v.  Sayings  Co.,  76  Mo.  App.  159. 
Sea  also  Buckley  v.  Knapp,  48  Mo.  153. 

Ohio.  —  See  Hayner  v.  Cowden,  27  Ohio  St. 
292,  22  Am.  Rep.  303. 

See  also  Adcock  v.  Marsh,  8  Ired.  L.  (30  N. 
Car.)  360. 

Tax  Books  are  admissible  in  evidence  to 
show  the  value  of  property  which  the  defend- 
ant has  admitted  to  be  his.    Tolleson  v.  Posey, 

32  Ga.  372. 

Voluntary  Conveyances  made  by  the  defend- 
ant after  action  was  threatened  are  competent 
evidence  to  show  his  financial  condition. 
Miller  v.  Cook,  124  Ind.  101. 

1.  Wealth  an  Element  of  Social  Rank  and  In- 
fluence and  Therefore  Material — California. — 
Barkly  v.  Copeland,  74  Cal.  1,  5  Am.  St.  Rep. 
413- 

Maine.  —  See  Stanwood  v.  Whitmore,  63 
Me.  209. 

Michigan.  —  Brown  v.  Barnes,  39  Mich.  211, 

33  Am.  Rep.  375;  Ellis  v.  Whitehead,  95  Mich. 
105;  Randall  v.  Evening  News  Assoc.,  97 
Mich.  136;  B.jtsford  v.  Chase,  108  Mich.  432. 

Virginia.  —  Harman,  v.  Cundiff,  82  Va.  239. 

In  Connecticut  the  doctrine  of  the  text  has 
been  asserted  in  Bennett  v.  Hyde,  6  Conn.  24, 
but  strongly  animadverted  upon  in  Case  v. 
Marks,  20  Conn.  248,  the  court  saying:  "  We 
do  not  intend  to  overrule  that  decision  [Ben- 
nett v.  Hyne,  6  Conn.  24],  although  we  could 
better  reconcile  it  to  our  views  of  correct 
principle  if  we  could  see  that  wealth  alone, 
especially  in  this  slate  of  society,  gives  of 
course  to  its  possessor  rank  and  influence.  If 
it  does  in  some  instances,  this  is  not  so  com- 
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existence  of  such  malice  or  intensify  its  degree,1  while  on  the  other  hand  the 
defendant  is  entitled  to  bring  to  the  consideration  of  the  jury  any  circum- 
stances which  legitimately  tend  to  disprove  or  lessen  the  degree  of  such  malice.8 


Maryland.  —  Rigden  v.  Wokott,  6  Gill  &  J. 
(Md.)  413- 

Michigan.  —  Huson  v.  Dale,  19  Mich.  17,  2 
Am.  Rep.  66;  Scripps  v.  Reilly,  38  Mich.  10. 
Nevada. — Thompson  v.  Powning,  15  Nev. 

IQ5 

New  York.  —  Lally  v.  Emery,  54  Hun  (N. 
V.)  517;  Johnson  v.  Brown,  57  Barb.  (N.  Y.) 
118.  See  also  Fry  v.  Bennett,  4  Duer  (N.  Y.) 
247;  Remsen  v.  Bryanl,  (Supm.  Ct.  Tr.  T.)  24 
Misc.  (N.  Y.)  238,  affirmed  36  N.  Y.  App.  Div. 
240. 

Ohio.  —  See  Henn  v.  Horn,  56  Ohio  St.  442. 
Pennsylvania.  —  Beehler  v.  Steever,  2  Whart. 

tPa.)3l3- 

Tennessee.  —  See  Saunders  v.  Baxter,  6 
Heisk.  (Tenn.)  386. 

But  General  111  Will  or  Good  Will  cannot  be 
shown  to  enhance  or  mitigate  the  damages,  for 
general  ill  will  does  not  constitute  malice  in 
the  particular  case,  nor  general  goodwill  show 
the  abssnce  thereof.  Barr  v.  Hack,  46  Iowa 
308. 

On  the  Question  of  Actual  Damages,  evidence 
of  the  motive  or  intent  of  the  defendant  in 
speaking  the  defamatory  words  is  not  admissi- 
ble. Callahan  v.  Ingram,  122  Mo.  355,  43  Am. 
St.  Rep.  583;  Buekstaff  v.  Hicks,  94  Wis.  34, 
59  Am.  St.  Rep.  853.  See  alsoShipp  v.  Story, 
6S  Ga.  47;  Rearick  v.  Wilcox,  81  111.  77; 
VVitcher  v.  Jones,  (C.  PI.  Gen.  T.)  17  N.  Y. 
Supp.  491;  Bennett  v.  Smith,  23  Hun  (N.  Y.) 
50;  Hartman  v.  Morning  Journal  Assoc.,  (C. 
PI.  Gen.  T.)  19  N.  Y.  Supp  398,  affirmed  138 
N.  Y.  638;  Wozelka  v.  Hct  trick.  93  N.  Car.  10. 

1.  Evidence  Showing  or  Intensifying  Malice  in 
Aggravation  —  England.  —  See  Pearson  v.  Le- 
maitre,  5  M.  &  G.'  701,  41  E.  C.  L.  367. 

Floiida.  —  Jones  v.  Greely,  25  Fla.  629. 

Illinois. — See  Hinu  v.  Graupner,  138  111. 
158,  affirming  37  111.  App.  ?io;  Harbison  v. 
Shook,  41  111.  141  • 

Indiana.  —  Binford  v.  Young,  115  Ind.  174. 

Maine. — Jellison  v.  Goodwin,  43  Me.  287, 
69  Am.  Dec.  62;  True  v.  Plumley,  36  Me.  466. 

Maryland.  —  Shilling  v.  Carson,  27  Md. 
175,  92  Am.  Dec.  632;  Wagner  v.  Holbrunner, 
7  Gill  (Md.)  300. 

Massachusetts.  —  Lothrop  v.  Adams,  133 
Mass.  471,  43  Am.  Rep.  528;  Faxon  v.  Jones, 
176  Mass.  206;  Mirkham  v.  Russell,  12  Allen 
(Mass.)  573,  90  Am.  Dec.  169.  See  also  Bild- 
win  v.  Soule,  6  Gray  (Mass.)  321;  Robbins  v. 
Fl.-tcher,  101  Mass.  115;  Clark  v.  Brown,  116 
Mass.  504;  Hastings  v.  Stetson,  130  Mass.  76; 
Bart  v.  Advertiser  Newspaper  Co  ,  154  Mass. 
238. 

Michigan.  —  Huson  v.  Dale.  19  Mich.  17,  2 
Am.  Rep.  66;  Scripps  v.  Reilly,  38  Mich.  10; 
Bart  v.  McBain,  29  Mich.  260;  Fowler  v.  Gil- 
bert, 38  Mich.  292. 

Nevada. — Thompson  v.  Powning,  15  Nev. 
195. 

New  Hampshire. — Symonds  v.  Carter,  32 
N.  H.  458. 

New  York. — Cruikshank  v.  Gordon,  11S 
N.  Y.  17S;  King  v.  Root,  4  Wend.  (M.  Y.)  113, 
21  Am.  Dec.  102:  Ullrich  v.  New  York  Press 


Co.,  (Supm.  Ct.  Tr.  T.)  23  Misc.  (N.  Y.)  168; 
Fry  v.  Bennett,  28  N.  Y.  324,  3  Bosw.  (N.  Y.) 
200;  Bush  v.  Prosser,  11  N.  Y.  347. 

North  Carolina.  —  McDougald  v.  Coward,  95 
N.  Car.  368. 

Pennsylvania.  —  Gray  v.  Pentland,  2  S.  &  R. 
(Pa.)  23.  See  also  Bruce  v.  Reed,  104  Pa.  St. 
408,  49  Am.  Rep.  586. 

Tennessee.  —  Saunders  v.  Baxter,  6  Heisk 
(Tenn.)  369. 

Texas.  —  Zeliff  v.  Jennings,  6t  Tex.  458; 
King  v.  Sassaman,  (Tex.  Civ.  App.  1899)  54  S. 
W.  Rep.  304. 

Recklessness  or  Negligence  may  be  shown  to 
aggravate  damages.  Smith  v.  Harrison.  1  F. 
&  F.  565.  See  also  Scripps  v.  Reilly,  38  Mich. 
10.    And  see  cases  cited  supra,  this  note. 

2.  Evidence  Disproving  or  Reducing  Degree  of 
Malice  in  Mitigation  —  England.  —  See  Creevy  v. 
Carr,  7  C.  &  P.  64,  32  E.  C.  L.  438;  Smith  v. 
Scott,  2  C.  &  K.  580,  ti  E.  C.  L.  580;  Davis 
v.  Cutbush,  1  F.  &  F.  487;  Duncombe  v. 
Daniell,  8  C.  &  P.  222,  34  E.  C.  L.  361. 

California.  —  Morris  v.  Lachman,  68  Cal. 
109;  Lick  v.  Owen,  47  Cal.  252.  See  also 
Childers  v.  San  Jose  Mercury  Printing,  etc., 
Co.,  105  Cal.  284,  45  Am.  St.  Rep.  40. 

Georgia. — Cox  v.  Strickland,  101  Ga.  482; 
Shipp  v.  Story,  68  Ga.  47. 

Illinois.  —  Hintz  v.  Graupner,  138  111.  158, 
affinning  37  111.  App.  510;  Thomas  v.  Duna- 
vvay,  30  111.  373;  Storey  v.  Early,  86  111.  461; 
Regnier  v.  Cabot,  7  111.  34;  Toitleben  v. 
Blankenship,  58  111.  App.  47. 

Indiana.  —  Wabash  Printing,  etc.,  Co.  v. 
Crumrine,  123  Ind.  89;  Mosier  v.  Stoll,  ng 
Ind.  244;  Binford  v.  Young,  115  Ind.  174.  See 
also  Indianapolis  Sun  Co.  v.  Horrell,  53  Ind. 
527;  Heilman  r.  Shanklin,  60  Ind.  424. 

Iowa.  —  Blocker  v.  Schoff,  83  Iowa  265. 

Kentucky.  —  Williams  v.  Greenwade,  3  Dana 
(Ky.)  432;  Nicholson  v.  Rust,  (Ky.  1899)  52  S. 
W.  Rep.  933- 

Massachusetts.  —  Lothrop  v.  Adams,  T33 
Mass.  471,  43  Am.  Rep.  528. 

Michigan.  —  Scripps  v.  Reilly,  38  Mich.  10; 
Orth  v.  Featherly,  87  Mich.  315;  Evening 
News  Assoc.  v.  Tryon,  42  Mich.  549,  36  Am. 
Rep.  450. 

Minnesota.  —  Marks  7'.  Baker,  28  Minn.  162; 
Sharpe  v.  Larson,  74  Minn.  323. 

Missouri.  —  Weaver  v.  Hendrick,  30  Mo. 
502. 

New  Jersey.  —  King  v.  Patterson,  49  N.  J. 
L.  417,  60  Am.  Rep.  622. 

New  York.  — Lally  v.  Emery,  54  Hun  (X. 
Y.)  517;  Schuyler  v.  B.usbey,  68  Hun  (N.  Y.) 
474,  affirmed  142  N.  Y.  680;  Root  v.  King,  7 
Cow.  (N.  Y.)  613;  Wormouth  v.  Cramer,  3 
Wend.  (N.  Y.)  395,  20  Am.  Dec.  706,  Weed 
v.  Bibbins,  32  Barb.  (N.  Y.)  315:  Remsen  v. 
Bryant.  (Supm.  Ct.  Tr.  T.)24  Misc.  (N.  Y.)  238, 
Bush  v.  Prosser,  10  N.  Y.  347;  Bennett  v. 
Smith,  23  Hun  (N.  Y.)  50;  Cameron  v.  Tri- 
bune Assoc..  (Supm.  Ct.  Gen.  T.)  7  N.  Y. 
Supp.  739;  VVitcher  v.  Jones,  (C.  PI.  Gen.  T.) 
17  N.  Y.  Supp.  491,  affirmed  137  N.  Y.  599. 
See  also  Hawk  v.  American  News  Co.,  (C.  PI. 
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In  Jurisdictions  Where  Exemplary  Damages  Are  Not  Allowed,  the  question  of  actual 
malice  is  not  material,  and  therefore  evidence  is  not  admissible  of  either  its 
existence  or  absence.1 

h.  Character  of  Defendant.  —  It  would  seem  obviously  proper  that 
the  character  of  the  defendant  should  be  considered  in  determining  the 
amount  of  the  damages,  for  a  man  of  high  character  may  injure  another  more 
by  defaming  him,  than  a  man  of  less  character  could  do.2  In  Massachusetts 
and  Nczv  Jersey,  however,  it  has  been  considered  that  the  defendant  cannot 
show,  for  the  purpose  of  mitigating  damages,  that  his  own  character  is  so  bad 
and  he  himself  so  utterly  unworthy  of  belief  that  what  he  said  was  not  looked 
upon  as  worthy  of  notice,  and  therefore  his  utterances  could  not  injure  the 
plaintiff's  reputation.3    But  the  contrary  has  been  held  in  Indiana* 

i.  Character  of  Person  Before  Whom  Slander  Spoken.  —  It  has 
been  held  that  neither  the  moral  nor  intellectual  character  of  the  person  before 
whom  alone  the  slanderous  words  were  spoken  can  be  taken  into  consideration 
as  material  in  assessing  the  damages  which  the  plaintiff  has  sustained.5 

j.  Character  or  Reputation  of  Plaintiff  —  (i)  Material  on  Question 
of  Damages.  —  The  character  or  reputation  of  the  plaintiff  in  an  action  of  libel 
or  slander  is  material  as  bearing  on  the  question  of  the  measure  of  actual  or 
compensatory  damages,  which  may  be  to  a  large  extent  based  upon  the  injury 
to  such  character  or  reputation.6 


Spec.  T.)  24  Civ.  Pro.  (N.  Y.)  255;  Daniel  v. 
New  York  News  Pub.  Co.,  (Supin.  Ct.  Gen. 
T.)  21  N.  Y.  Supp.  S62,  67  Hun  (N.  Y.)  649, 
affirmed  142  N.  Y.  660. 

North  Carolina.  —  Knott  v.  Burwell.  96  N. 
Car.  272;  Wozelka  v.  Hetlrick,  93  N.  Car.  10. 

Ohio.  — See  Henn  v.  Horn,  56  Ohio  St.  442. 

Pennsylvania.  —  Bruce  v.  Reed,  104  Pa.  Si. 
408,  49  Am.  Rep.  586. 

South  Carolina. — Galloway  v.  Courtney,  10 
Rich,  L.  (S.  Car.)  414. 

Tennessee. — Saunders  v.  Baxter,  6  Heisk. 
(Tenn.)  369. 

Utah.  —  Lowe  v.  Herald  Co.,  6  Utah  175. 

Wisconsin.  —  Eviston  v.  Cramer,  54  Wis. 
220;  Wilson  v.  Noonan,  35  Wis.  321. 

1.  Evidence  as  to  Actual  Malice  Not  Admissible 
Where  Exemplary  Damages  Not  Allowed.  —  Re- 
publican Pub.  Co.  v.  Mosman,  15  Colo.  399; 
Republican  Pub.  Co.  v.  Miner,  12  Colo.  77; 
Bse  Pub.  Co.  v.  World  Pub.  Co.,  (Neb.  1900) 
82  N.  W.  Rep.  28.  See  also  Murphy  v.  Hobbs, 
7  Colo.  541,  49  Am.  Rep.  366. 

2.  Character  01  Defendant  Material.  —  Brough- 
ton  v.  McGrew,  39  Fed.  Rep.  672. 

Character  of  Newspaper.  —  Where  in  an  action 
against  the  proprietor  of  a  newspaper  for  a 
libel  published  therein  it  becomes  important 
to  consider  what  degree  of  care  or  prudence 
has  been  exercised  in  the  publication  thereof, 
the  character  which  the  paper  has  earned, 
whether  as  a  reputable  paper  or  one  of  less 
character,  which  is  in  the  habit  of  publishing 
matter  pernicious  in  its  character  and  ten- 
dency, may  be  shown  irrespective  of  the  truth 
or  falsity  of  the  articles  by  which  it  is  sought 
to  prove  such  character.  Scripps  v.  Reilly, 
38  Mich.  10. 

3.  Bad  Character  of  Defendant  Cannot  Be  Shown. 
—  Howe  v.  Perry,  15  Pick.  (Mass.)  506;  Hast- 
ings v.  Stetson,  130  Mass.  76;  Sayre  v.  Sayre, 

25  n.  y.  l.  235. 

4.  Mental  Condition  and  Character  of  Defendant 
May  Be  Shown.  —  Gates  v.  Meredith,  7  Ind.  44°- 

5.  Neither  Moral  Nor  Intellectual  Character  of 


Person  Before  Whom  Slander  Spoken  Material.  — 

Sheffill  v.  Van  Deusen,  15  Gray  (Mass.)  485, 
77  Am.  Dec.  377.  But  compare  Broughton  v. 
McGrew,  39  Fed.  Rep.  672,  in  which  case  the 
court  said  that  a  slander  might  do  more  harm 
when  uttered  to  some  persons  than  when 
uttered  to  others. 

6.  Character  or  Keputation  of  Plaintiff  Material 
—  England.  — -  Scott  i'.  Sampson,  8  Q.  B.  D. 
491,  51  L.  J.  Q.  B.  380,  46  L.  T.  N.  S.  412,  30 
W.  R.  541. 

United  States.  —  Edwards  v.  Kansas  City 
Times  Co.,  32  Fed.  Rep.  813. 

Connecticut.  —  See  Brunson  n.  Lynde,  1  Root 
(Conn.)  354. 

Illinois.  —  See  Adams  v.  Smith,  58  111.  417. 

Massachusetts.  —  Wolcott  v.  Hal],  6  Mass. 
514,  4  Am.  Dec.  173;  Alderman  v.  French,  1 
Pick.  (Mass.)  1,  11  Am.  Dec.  114.  See  also 
Clark  v.  Brown,  116  Mass.  504;  Markham  v. 
Russell,  12  Allen  (Mass.)  573,  90  Am.  Dec.  169. 

Michigan.  —  See  Georgia  v.  Bond,  114  Mich. 
196;  Bathrick  v.  Detroit  Post,  etc.,  Co.,  50 
Mich.  629,  45  Am.  Rep.  63;  Thibault  v.  Ses- 
sions, 101  Mich.  279. 

New  York.  —  Bernstein  v.  Singer,  1  N.  Y. 
App.  Div.  63;  People  v.  Stokes,  (N.  Y.  Gen. 
Sess.)  30  Abb.  N.  Cas.  (N.  Y.)  200. 

Texas.  —  See  McArthur  v.  Slate,  (Tex.  Ctim. 
1900)  57  S.  W.  Rep.  847. 

Vermont.  —  See  Bridgman  v.  Hopkins,  34 
Vt.  532. 

Wisconsin.  —  See  B          v.  I  ,  22  Wis. 

372,  94  Am.  Dec.  604. 

When  Good  Character  of  Plaintiff  May  Beduce 
Damages.  —  In  Broughlon  v.  McGrew,  39  Fed. 
Rep.  672,  the  court  said:  "The  character  of 
the  party  spoken  about  is  a  matter  that  may 
be  taken  into  consideration.  1  f  he  has  a  well- 
established  character,  that  there  is  less  like- 
lihood of  the  slander  hurting  him  may  be 
considered,  whereas  if  he  was  a  new  man 
starting  in  the  effort  to  build  up  a  reputation, 
the  same  slander  might  well  cause  more 
harm." 
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(2)  Bad  Character  or  Reputation.  —  The  general  rule  is  that  the  defendant 
is  always  entitled  to  introduce  evidence  legitimately  tending  to  show  that  the 
character  or  reputation  of  the  plaintiff,  either  as  a  whole  or  in  respect  to  the 
trait  involved  in  the  defamation  for  which  the  action  is  brought,  was  bad 
before  and  at  the  time  when  the  libel  or  slander  was  published  or  uttered,  and 
to  have  that  fact,  if  it  be  established,  considered  by  the  jury  in  estimating 
the  damages,1  for  it  is  obvious  that  a  person  whose  character  or  reputation  is 


1,  Bad  Character  or  Reputation  of  Plaintiff  May 
Be  Sijov/n  and  Considered  —  England.  —  Richards 
v.  Richards,  2  M.  &  Rob.  557;  Leicester  v. 
Walter.  2  Campb.  251:  Scott  v.  Sampson,  8  Q. 
B.  D.  491,  51  L.  J.  Q.  B.  380,  46  L.  T.  N.  S. 
412,  30  VV.  R.  541.  Sec  also  Bell  v.  Parke,  10 
Ir.  C.  L.  279. 

Canada.  — See  More  v.  Mitchell,  II  Ont.  21. 

United  States.  —  Wright  v.  Schroeder,  2 
Curt.  (U.  S  )  548,  30  Fed.  Cas.  No.  18,091;  Ed- 
w  irds  v.  Kansas  City  Times  Co.,  32  Fed.  Rep. 
813;  Whitney  v.  Janesville  Gazette,  5  Biss. 
(U.  S.)  330;  Turner  v.  Foxall,  2  Cranch  (C.  C.) 
324,  24  Fed.  Cas.  No.  14,255. 

Alabama.  —  Pope  v.  Welsh,  18  Ala.  631; 
Holley  v.  Burgess,  9  Ala.  728;  Rhodes  v. 
Ijames,  7  Ala.  574,  42  Am.  Dec.  604;  Waters 
v.  Jones,  3  Port.  (Ala.)  442,  29  Am.  Dec.  261. 
See  also  Fuller  v.  Dean,  31  Ala.  654;  Scott  v. 
McKinnish,  15  Ala.  662;  Commons  v.  Walters, 
1  Port.  (Ala.)  323. 

Connecticut.  —  Seymour  v.  Merrills,  1  Root 
(Conn.)  459;  Brunson  v.  Lynde,  1  Root  (Conn.) 
354;  Austin  v.  Hanchet,  2  Root  (Conn.)  148; 
Bailey  v.  Hyde,  3  Conn.  463;  Treat  v.  Brown- 
ing, 4  Conn.  409,  10  Am.  Dec.  156. 

Georgia.  —  See  Bryan  v.  Gurr,  27  Ga.  378. 

Illinois.  —  Young  v.  Bennett,  5  III.  43;  Reg- 
nier  v.  Cibot,  7  111.  34;  Sheahan  v.  Collins,  20 
III.  325,  71  Am.  Dec.  271;  Burnett  v.  Simp- 
kins,  24  III.  264;  Balcom  v.  Michels,  49  III. 
App.  379.  See  also  Harbison  v.  Shook,  41  III. 
142. 

Indiana.  —  Burke  v.  Miller,  6  Blackf.  (Ind.) 
155;  McCabe  v.  Platter,  6  Blackf.  (Ind.)  405; 
Byrket  v.  Monohon,  7  Blackf.  (Ind.)  83,  41 
Am.  Dec.  212;  Hallowell  v.  Guntle,  82  Ind. 
554.  See  also  Sanders  v.  Johnson.  6  Blackf. 
(Ind.)  50,  36  Am.  Dec.  564. 

Iowa.  —  Armstrong  v.  Pierson,  8  Iowa  29. 
See  also  Manners  v.  McClelland,  74  Iowa  318. 

Kentucky.  —  Eastland  v.  Caldwell,  2  Bibb 
(Ky.)  21,  4  Am.  Dec.  668;  Calloway  v.  Middle- 
ton,  2  A.  K.  Marsh.  (Ky.)  372,  12  Am,  Dec.  409; 
Williams  v.  Greenwade,  3  Dana  (Ky.)  432. 

Maine.  —  Sickra  v.  Small,  87  Me.  493,  47 
Am.  St.  Rep.  344.  See  also  Powers  v.  Carny, 
64  Me.  9. 

Maryland.  — Shilling  v.  Carson,  27  Md.  175, 
92  Am.  Dec.  632. 

Massachusetts .  —  Wolcott  v.  Hall,  6  Mass. 
514,  4  Am.  Dec.  173;  Alderman  v.  French,  1 
Pick.  (Mass.)  1,  n  Am.  Dec.  114;  Parkhurst 
v.  Ketchum,  6  Allen  (Mass.)  406,  83  Am.  Dec. 
639;  Stone  v.  Varney,  7  Met.  (Mass.)  86,  39 
Am.  Dec.  762;  Larned  v.  Buffinton,  3  Mass. 
546,  3  Am.  Dec.  185;  Ross  v.  Lapham,  14 
Mais.  279;  Bodwell  v.  Swan.  3  Pick.  (Mass.) 
376;  Com.  v.  Snelling,  15  Pick.  (Mass.)  337; 
Clark  v.  Brown,  116  Mass.  504;  Howland  v. 
George  F.  Blake  Mfg.  Co.,  156  Mass.  543; 
Mahoney  v.  Belford,  132  Mass.  393.  See  also 
Leonard  v.  Allen,  11  Cush.  (Mass.)  241. 


Michigan.  —  Georgia  v.  Bond,  114  Mich.  196; 
Randall  v.  Evening  News  Assoc.,  97  Mich. 
136;  Finley  v.  Widner,  112  Mich.  230;  Fowler 
v.  Fowler,  113  Mich.  575;  Thibault  v.  Session?, 
tor  Mich.  279.  See  also  Proctor  v.  Houghtal- 
ing,  37  Mich.  41;  McGee  v.  Baumgartner,  121 
Mich.  287. 

Minnesota.  —  Warner  v.  Lockerby,  31  Minn. 
421;  Dennis  v.  Johnson,  47  Minn.  56. 

Missouri.  —  Anthony  v.  Stephens,  1  Mo.  254, 
13  Am.  Dec.  497;  Nelson  v.  Wallace,  48  Mo. 
App.  193.  See  also  Nelson  v.  Musgrave,  10 
Mo.  648. 

Montana.- — See  Authierr.  Benneti  Brothers 
Co.,  16  Mont.  no. 

Neiv  Hampshire.  —  Lamos  v.  Snell,  6  N.  H. 
413,  25  Am.  Dec.  468;  Matthews  v.  Huntley, 
9  N.  H.  146;  Wetherbee  v.  Marsh,  20  N.  H. 
561,  51  Am.  Dec.  244;  Severance  v.  Hilton,  24 
N.  H.  147. 

New  Jersey.  —  Sayre  v.  Sayre,  25  N.  J.  L. 
235- 

New  York.  —  Maynard  Beardsley,  7 
Wend.  (N.  Y.)  560,  22  Am.  Dec.  595;  Shipman 
v.  Burrows,  1  Hall  (N.  Y.)  399;  Springstein  v. 
Field,  Anth.  N.  P.  (N.  Y.)  185;  Paddock  v. 
Salisbury.  2  Cow.  (N.  Y.)  811;  Foot  v.  Tracy. 
1  Johns.  (N.  Y.)  46;  Gilman  v.  Lowell,  8  Wend. 
(N.  Y.)  573.  24  Am.  Dec.  96;  King  v.  Rool,  4 
Wend.  (N.  Y.)  113,  21  Am.  Dec.  102,  affirming 
Root  v.  K  ing,  7  Cow.  (N.  Y.)  613;  Douglass  v. 
Tousey,  2  Wend.  (N.  Y.)  352,  20  Am.  Dec.  616: 
Hamer  v.  McFarlin,  4  Den.  (N.  Y.)  509;  Bush 
v.  Prosser,  11  N.  Y.  347;  Hatfield  v.  Lasher, 
81  N.  Y.  246.  See  also  Smith  v.  Matthews, 
(Supm.  Ct.'  Spec.  T.)  21  Misc.  (N.  Y.)  150; 
Bernstein  v.  Singer,  1  N.  Y.  App.  Div.  63; 
People  v.  Siokes,  (N.  Y.  Gen.  Sess.)  30  Abb. 
N.  Cas.  (N.  Y.)  200;  Richardson  t.  Northrup, 
56  Barb.  (N.  Y.)  105;  Remsen  v.  Bryant,  36  N. 
Y.  App.  Div.  240,  affirming  24  Misc.  (N.  Y.) 
238. 

North  Carolina.  —  Sample  v.  Wynn,  Busb. 
L.  (44  N.  Car.)  319;  Burton  v.  March,  6  Jones 
L.  (51  N.  Car.)409;  Vick  v.  Whitfield,  2  Hayw. 
(3  N.  Car.)  222;  Goodbread  v.  Ledbetter,  1 
Dev.  &  B.  L.  (18  N.  Car.)  12. 

Ohio.  —  Duval  -■.  Davey,  32  Ohio  Si.  604; 
Dewit  r\  Greenfield,  5  Ohio  225;  Her  v. 
Cromer,  Wright  (Ohio)  441. 

Pennsylvania.  —  Neeb  v.  Hope,  ill  Pa.  St. 
145;  Sleinman  v.  McWilliams,  6  Pa.  St.  170; 
Henry  v.  Norwood,  4  Watts  (Pa.)  347;  Conroe 
v.  Conroe,  47  Pa.  St.  198;  Chubb  v.  Gsell,  34 
Pa.  St.  114;  Tibbs  z\  Brown,  2  Grant  Cas. 
(Pa.)  39;  Moyer  v.  Moyer,  49  Pa.  St.  210:  Fitz- 
gerald v.  Stewart,  53  Pa.  St.  343.  See  also 
Pease  v.  Sliippen,  80  Pa.  St.  513.  21  Am.  Rep. 
116. 

Rhode  Island.  —  Folwell  v.  Providence  Jour- 
nal Co.,  19  R.  I.  551. 

South  Carolina.  —  Buford  v.  M'Luny,  I  Nott 
&  M.  (S.  Car.)  26S;  Sawyer  v.  Eifert,  2  Nott 
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already  bad  ca...iot  be  so  much  injured  by  a  defamation,  and  is  therefore  not 
entitled  to  recover  as  heavy  damages,  as  a  person  whose  character  L  good  and 
who  has  previously  been  of  good  repute.1  But  proof  of  bad  character _  or 
reputation  subsequent  to  the  time  of  the  publication  or  utterance  in  question 
is  not  admissible,  although  it  is  of  such  a  description  that  it  could  not  have 
been  caused  by  a  belief  in  the  charge  made  by  the  defendant.2 

Whether  Bad  Character  or  Reputation  of  Plaintiff  Must  Be  Pleaded.  —  While,  as  a  general 
rule,  evidence  of  the  plaintiff's  bad  character  or  reputation  may  be  introduced 
by  the  defendant  under  the  general  issue,3  there  are  cases  which  have  held 
that  in  order  to  authorize  such  evidence  the  bad  character  or  reputation  of 
the  plaintiff  must  be  expressly  pleaded  in  mitigation.4 


&  M.  (S.  Car.)  511.  10  Am.  Dec.  633;  Randall 
v.  Holsenbake,  3  Hill  L.  (S.  Car.)  175-  See 
also  Williams  v.  Haig,  3  Rich.  L.  (S.  Car.)  362, 
45  Am.  Dec.  774- 

Tennessee.  —  See    Birchfield    v.    Russell,  3 
Coldw.  (Tenn.)  228. 

Texas.  —  Knapp  v.  Campbell,  14  Tex.  Civ. 
App.  199;  Houslon  Printing  Co.  v.  Moulden, 
15  Tex".  Civ.  App.  574;  Schulze  v.  Jalonick,  18 
Tex.  Civ.  App.  296.  See  also  Shaw  v.  State, 
28  Tex.  App.  236. 

Utah.  —  Lowe  v.  Herald  Co.,  6  Utah  175. 

Vermont.  —  Bowen  v.  Hall,  20  Vt.  232; 
Bridgman  v.  Hopkins,  34  Vt.  532.  See  also 
Bowdish  v.  Peckham,  1  D.  Chip.  (Vt.)  144- 
Compare  Smith  v.  Shumway,  2  Tyler  (Vt.)  74. 

Virginia.  —  Lincoln  v.  Chrisman,  10  Leigh 
(Va.)  350;  M'Nutt  v.  Young,  8  Leigh  (Va.)  542. 
See  also  Adams  v.  Lawson,  17  Gratt.  (Va.)  250, 
94  Am.  Dec.  455- 

Wisconsin.  —  Muetze  v.  Tuteur,  77  Wis.  236, 

20  Am.  St.  Rep.  115;  B  v.  I  ,  22  Wis. 

372,  94  Am.  Dec.  604;  Maxwell  v.  Kennedy, 
50  Wis.  645;  Campbell  v.  Campbell,  54  Wis. 
90;  Candrian  v.  Miller,  98  Wis.  164;  Plummer 
v.  'johnsen,  70  Wis.  131;  Nellis  v.  Cramer,  86 
Wis.  337;  Kimball  v.  Fernandez,  41  Wis.  329. 

Evidence  Not  Restricted  to  Particular  Traits  In- 
volved in  Defamation.  —  Say  re  v.  Sayre,  25  N. 
[.  L.  235;  Lowe  v.  Herald  Co.,  6  Utah  175; 
Bowen  v.  Hall,  20  Vt.  232.  Contra,  Bell  v. 
Farnsworth,  11  Humph.  (Tenn.)  608. 

Particular  Bad  Traits  of  Plaintiff  in  No  Way 
Connected  with  the  Defamatory  Charge  Cannot  Be 
Shown.  —  M'Alexander  v.  Harris,  6  Munf. 
(Va.)  465- 

Only  General  Bad  Character  May  Be  Shown.  — 

Evidence  of  particular  bad  traits  is  not  admis- 
sible, even  though  the  traits  are  those  involved 
in  the  defamation.  Steinman  v.  McWilliams, 
6  Pa.  St.  170.  Contra,  Duval  v.  Davey,  32  Ohio 
St.  604,  overruling  Dewit  v.  Greenfield,  5  Ohio 

The  Reputation  of  the  Plaintiff  in  the  Community 
Where  He  Resides  is  the  only  admissible  evi- 
dence of  his  character  and  actual  nature  and 
disposition.  Sickra  v.  Small,  87  Me.  493,  47 
Am.  St.  Rep.  344.  See  also  Powers  v.  Pres- 
groves,  38  Miss.  227;  Luther  v.  Skeen,  8  Jones 
L.  (53  N.  Car.)  356.  , 

The  Plaintiffs  Popularity  or  Unpopularity  in 
the  community  is  not  material.  Remsen  v. 
Bryant,  36  N.  Y.  App.  Div.  240,  affirming  24 
Misc.  (N.  Y.)  238.  - 

The  General  Reputation  of  a  Legislative  Body  of 
Which  the  Plaintiff  Is  a  Member  Cannot  Be  Shown. 
—  Randall  v.  Evening  News  Assoc.,  97  Mich. 
136. 
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Bad  Character  Does  Not  as  Matter  of  Law  Bar 
Recovery  or  Restrict  to  Nominal  Damages.  —  Ed- 
wards v.  San  Jose  Printing,  etc.,  Soc,  99  Cal. 
431,  37  Am.  St.  Rep.  70;  Plummer  v.  Johnsen, 
70  Wis.  131.  See  also  Langton  v.  Hagerty,  35 
Wis.  151;  Campbell  v.  Campbell,  54  Wis.  90. 

Bad  Reputation  Resulting  from  Defendant's 
Defamations.  —  In  an  action  for  slander  con- 
sisting in  an  alleged  charge  of  unchastity,  a 
witness  for  the  defendant  who  has  testified 
that  the  reputation  of  the  plaintiff  for  chastitv 
is  bad  may  be  asked  on  cross-examination 
what  she  had  heard  that  the  defendant  had 
said  to  others  on  that  subject,  for  if  the  de- 
fendant himself  created  the  alleged  bad  repu- 
tation of  the  plaintiff,  he  ought  not  to  be 
permitted  to  derive  any  benefit  from  testimony 
on  that  subject,  since  that  would  be  to  allow 
him  to  profit  by  evidence  of  his  own  manu- 
facture.   Binford  v.  Young,  115  Ind.  174 

Bad  Reputation  of  Plaintiff  May  Be  Considered 
in  Mitigation  of  Positive  Damages.  —  Maxwell  v. 
Kennedy,  50  Wis.  645.  See  also  Button  v. 
March,  6  Jones  L.  (51  N.  Car.)  40Q. 

1.  Injury  Less  Where  Plaintiff's  Character  or 
Reputation  Already  Bad  —  United  States.  —  Sun 
Printing,  etc.,  Assoc.  v.  Schenck,  (C.  C.  A.) 
98  Fed.  Rep.  925;  Edwards  v.  Kansas  City 
Times  Co..  32  Fed.  Rep.  813;  Whitney  v. 
Janesville  Gazette,  5  Biss.  (U.  S.)  330. 

Connecticut.  —  Flint  v.  Clark,  13  Conn.  361; 
Case  v.  Marks,  20  Conn.  248. 

Illinois.  —  Freeman  v.  Tinsley,  50  111.  497. 
Massachusetts,  -r-  Bodwell  v.  Swan,  3  Pick. 
(Mass.)  376;  Clark  v.  Brown,  116  Mass.  504; 
Wolcott  v.  Hall,  6  Mass.  514,  4  Am.  Dec.  173. 
Minnesota.—  Dennis  v.  Johnson,  47  Minn.  56. 
New  Jersey.  —  Sayre  v.  Sayre,  25  N.  J.  L.  235. 
North  Carolina.  —  Goodbread  v.  Ledbetler. 
1  Dev.  &  B.  L.  (18  N.  Car.)  12. 

Utah.  —  Lowe  v.  Herald  Co.,  6  Utah  175. 
Wisconsin.  —  Campbell  v.  Campbell,  54  Wis. 
90;  Plummer  v.  Johnsen,  70  Wis.  131. 
See  also  cases  cited  in  preceding  note. 

2.  Bad  Character  Subsequent  to  Publication  of 
Libel  or  Slander.  —  Douglass  v.  Tousey,  2 
Wend.  (N.  Y.)  352,  20  Am.  Dec.  616.  See  also 
Commons  v.  Walters,  1  Port.  (Ala.)  323. 

3.  Evidence  of  Plaintiff's  Bad  Character  or 
Reputation  Admissible  under  General  Issue.  —  See 
cases  cited  in  notes  to  preceding  paragraph. 

4.  Bad  Character  or  Reputation  Must  Be  Pleaded. 
—  Bracegirdle  v.  Baiiey,  1  F.  &  F.  536;  Howe 
Mach.  Co.  v.  Souder,  58  Ga.  64;  Halley  v. 
Gregg,  82  Iowa  622;  Hanners  v.  McClelland, 
74  Iowa  318;  Ward  v.  Deane,  (Sup'm.  Ct.  Gen. 
T  )  10  N.  Y.  Supp.  421.  See  alsj  Anonymous, 
(Supm.  Ct,)  6  How.  Pr.  (N.  Y.)  160. 
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Evidence  Must  Be  Confined  to  General  Reputation.  —  The  defendant  must  confine 
himself  to  evidence  tending  to  show  the  general  reputation  of  the  plaintiff, 
and  cannot  introduce  evidence  of  specific  acts  or  circumstances  which  might 
tend  to  show  bad  character,  for  while  the  plaintiff  must  expect  and  be  pre- 
pared to  vindicate  his  general  character,  he  cannot  reasonably  be  expected  to 
go  beyond  this. 1 

(3)  Good  Character  or  Reputation.  —  In  regard  to  whether  the  plaintiff  may, 
in  an  action  of  libel  or  slander,  show  his  good  character,  the  authorities  are 
somewhat  at  variance.  Thus,  some  cases  have  held  that  the  character  of  the 
plaintiff  is  always  in  issue  in  such  an  action,  and  therefore  he  may,  in  the  first 
instance,  introduce  evidence  to  show  it  to  be  good;2  but  the  preponderance 
of  authority  supports  the  view  that  in  such  an  action,  as  in  other  civil  actions, 
the  good  character  of  the  plaintiff  is  presumed,3  and  until  it  is  attacked  by 


Under  the  Iowa  Code  "  no  mitigating  circum- 
stances shall  be  proved  unless  pleaded,  except 
such  as  are  shown  by  or  grow  out  of  the  testi- 
mony introduced  by  the  adverse  party." 
Manners  v.  McClelland,  74  Iowa  318. 

1.  Evidence  Must  Be  Confined  to  General  Repu- 
tation —  England.  —  Scott  v.  Sampson,  8  Q.  B. 
D.  491,  51  L.  J.  Q.  B.  380,  46  L.  T.  N.  S.  412, 
30  W.  R.  541;  Wood  v.  Durham,  21  Q.  B.  D. 
501. 

United  States.  —  Wright  v.  Schroeder,  2  Curt. 
(U.  S.)  548;  Pollard  v.  Lyon,  91  U.  S.  225. 

Alabama.  —  Bradley  v.  Gibson,  9  Ala.  406. 

Illinois.  —  Regnier  v.  Cabot,  7  111.  34. 

Indiana.  —  Hallowell  v.  Guntle,  82  Ind.  554; 
Indianapolis  Journal  Newspaper  Co.  v.  Pugh, 
6  Ind.  App.  510;  Burke  v.  Miller,  6  Blackf. 
(Ind.)  155. 

loiva.  —  Fountain  v.  West,  23  Iowa  9,  92 
Am,  Dec.  406;  Forshee  v.  Abrams,  2  Iowa  571. 

Kentucky.  —  Eastland  v.  Caldwell,  2  Bibb 
(Ivy.)  21,  4  Am.  Dec.  668;  Malihevvs  v.  Davis, 
4  Bibb(Ky.)  173. 

Maine.  —  Ridley  v.  Perry,  16  Me.  21. 

Maryland.  — Shilling  v.  Carson,  27  Md.  175, 
92  Am.  Dec.  632. 

Massachusetts.  —  Wolcott  v.  Hall,  6  Mass. 
514,  4  Am.  Dec.  173;  Alderman  v.  French,  1 
Pick.  (Mass.)  r,  11  Am.  Dec.  114;  McLaughlin 
v.  Cowley,  131  Mass.  70;  Mahoney  v.  Belford, 
132  Mass.  393;  Parkhursl  v.  Kelchum,  6 
Allen  (Mass.)  406,  83  Am.  Dec.  639;  Leonard 
v.  Allen,  11  Cush.  (Mass.)  241. 

Michigan.  —  Thibault  v.  Sessions,  101  Mich. 
279;  Proctor  T.  Houghtaling,  37  Mich.  41; 
Randall  v.  Evening  News  Assoc.,  97  Mich.  136. 
See  also  McGee  v.  Baumgartner,  121  Mich.  287. 

Minnesota. —  Dennis  v.  Johnson,  47  Minn.  56. 

Mississippi.  —  See  Powers  v.  Presgroves,  38 
Miss.  227. 

Missouri.  —  Adams  v.  Hannon,  3  Mo.  222. 

Nebraska.  —  Brooks  v.  Dutcher,  22  Neb.  644. 

New  Hampshire.  —  Lamos  v.  Snell,  6  N.  H. 
413,  25  Am.  Dec.  468. 

New  York.  —  Paddock  v.  Salisbury,  2  Cow. 
(N.  Y.)  811;  Maynard  v.  Beardsley,  7  Wend. 
(M.  Y.)  560,  22  Am.  Dec.  595;  Hatfield  v. 
Lasher,  81  N.  Y.  249;  Holmes  v.  Jones,  147 
N.  Y.  59,  49  Am.  St  Rep.  646;  Andrews  v. 
Vanduzer,  11  Johns.  (N.  Y.)  38;  Hamer  v.  Mc- 
Farlin,  4  Den.  (N.  Y.)  509;  Wuensch  v.  Morn- 
ing Journal  Assoc.,  4  N.  Y.  App.  Div.  110. 

North  Carolina.  —  Vick  v.  Whitfield,  2  Hayw. 
(3  N.  Car.)  222;  Luther  v.  Skeen,  8  Jones  L. 
(53  N.  Car.)  356. 


Ohio.  —  Fisher  v.  Patterson,  14  Ohio  418; 
Dew  it  v.  Greenfield,  5  Ohio  225. 

Pennsylvania.  —  Fitzgerald  v.  Stewart,  53 
Pa.  St.  343;  Steinman  v.  McWilliams,  6  Pa. 
St.  170.  See  also  Pease  v.  Shippen,  80  Pa.  St. 
513,  21  Am.  Rep.  116;  Smith  v.  Buckecker,  4 
Rawle  (Pa.)  295;  Smith  v.  Stewart,  5  Pa.  St. 
372. 

Rhode  Island.  —  Folwell  v.  Providence 
Journal  Co.,  19  R.  I.  551. 

South  Carolina.  —  Sawyer  v.  Eiferl,  2  Nott  & 
M.  (S.  Car.)  511,  10  Am.  Dec.  633;  Freeman  v. 
Price,  2  Bailey  L.  (S.  Car.)  115.  See  also 
Randall  z>.  Holsenbake,  3  Hill  L.  (S.  Car.)  175. 

Tennessee.  —  Lambert  v.  Pharis,  3  Head 
(Tenn.)  622. 

Vermont.  —  Bovven  v.  Hall,  20  Vt.  232.  See 
also  Bowdish  v.  Peckham,  1  D.  Chip.  (Vt.) 
145- 

IVisconsin.  —  Muetze  v.  Tuteur,  77  Wis.  236, 
20  Am.  St.  Rep.  115.  See  also  Kimball  v. 
Fernandez,  41  Wis.  329;  Massuere  v.  Dickens, 
70  Wis.  83. 

Evidence  of  Particular  Lewd  Acts  to  Rebut  Evi- 
dence of  Chastity.  —  McDougald  v.  Coward,  95 
N.  Car.  368. 

2.  Plaintiff  May,  in  First  Instance,  Introduce 
Evidence  of  Good  Character.  —  King  v.  Waring, 
5  Esp.  14;  Bennett  v.  Hyde,  6  Conn.  24; 
Williams  v.  Gieenwade,  3  Dana  (Ky.)  432; 
Sample  v.  Wynn,  Busb.  L.  (44  N.  Car.)  319; 
Adams  v.  Lawson,  17  Gratt.  (Va.)  250,  94 
Am.  Dec.  455. 

Presumption  of  Good  Character  Does  Not  Exclude 
Evidence  Thereof.  —  Williams  v.  Haig,  3  Rich. 
L.  (S.  Car.)  362,  45  Am.  Dec.  774;  Adams 
Lawson,  17  Gratt.  (Va.)  250,  94  Am.  Dec.  455; 
Shroyer  v.  Miller,  3  W.  Va.  158. 

The  General  Character  of  the  Plaintiff  as  to  the 
Charge  Imputed  to  Him  Is  in  Issue,  but  it  is 
otherwise  as  to  his  general  character  upon 
traits  not  involved  in  the  charge,  or  as  to  other 
charges  which  may  be  brought  against  him. 
Lambert  v.  Pharis,  3  Head  (Tenn.)  622.  In 
this  case  justification  was  pleaded,  but  the  de- 
cision does  not  appear  to  rest  upon  the  ground 
of  such  plea  having  been  entered. 

3.  Good  Character  of  Plaintiff  Presumed  —  Eng- 
land. —  See  Guy  v.  Gregory,  9  C.  &  P.  584,  38 
E.  C.  L.  236. 

Illinois.  —  Rearick  v.  Wilcox,  81  III.  77. 

Indiana.  —  Downey  v.  Dillon,  52  Ind.  442. 
See  also  Hallowell  v.  Guntle,  82  Ind.  556. 

Massachusetts.  —  Howland  v.  George  F.  Blake 
Mfg.  Co.,  156  Mass.  543. 
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the  defendant  no  evidence  should  be  introduced  on  behalf  of  the  plaintiff  to 
show  that  his  character  or  reputation  is  good;  1  but  such  evidence  is  admis- 
sible when  the  good  character  of  the  plaintiff  is  put  in  issue  by  the  pleadings,3 
or  attacked  by  evidence  or  otherwise  during  the  course  of  the  trial.3 

k.  Suits  Against  Others  for  Same  Libel.  —Evidence  that  the  plain- 
tiff has  brought  suits  against  persons  other  than  the  defendant  for  publication 
by  them  of  the  same  defamation  as  that  for  which  the  suit  against  the 
defendant  is  brought,  and  of  the  disposition  made  of  such  suits  or  the  judg- 
ments rendered  therein,  is  inadmissible  on  the  question  of  damages.4 


Moore,  70  Mich. 


Michigan.  —  Hitchcock 
112,  14  Am.  St.  Rep.  474. 

Minnesota.— Lotto  v.  Davenport,  50  Minn.  99. 

New  Jersey. — Sayre  v.  Sayre,  25  N.  J.  L. 
235. 

Neiv  York.  —  Morgan  v.  Bennett  (Supm.  Ci. 
App.  Div.)  57  N.  Y.  Supp.  1088. 

Texas.  —  Houston  Printing  Co.  v.  Moulden, 
15  Tex.  Civ.  App.  574- 

West  Virginia.  —  Shroyer  v.  Miller,  3  W. 
Va.  158. 

1.  Plaintiff  Cannot  Introduce  Evidence  of  Good 
Character  —  England.  —  Corn  wall  v.  Richard- 
son, R.  &  M.  305,  21  E.  C  L.  446;  Stuart  v. 
Lovell,  2  Stark.  93,  3  E.  C.  L.  331.  See  also 
Guy  v.  Gregory,  9  C.  &  P.  584-  38  E.  C.  L. 
236;  Fountain  v.  Boodle,  3  Q.  B.  5,  43  E.  C. 
L.  605. 

United  States.  —  Wright  v.  Schroeder,  2  Curt. 
(U.  S.)  548,  30  Fed.  Cas.  No.  18.091. 

Alabama.  —  Holley  v.  Burgess,  9  Ala.  728. 
See  also  Rhodes  v.  Ijames,  7  Ala.  574,  42  Am. 
Dec.  604. 

California.  —  See  Pink  v.  Catanich,  51  Cal. 
420. 

Delaware.  —  Croasdale  v.  Bright,  6  Houst. 
(Del.)  52. 

Illinois.  —  Rearick  v.  Wilcox,  81  111.  77; 
Harbison  v.  Shook,  41  111.  142. 

Indiana.  —  Downey  v.  Dillon,  52  Ind.  442; 
Miles  v.  Vanhorn,  17  Ind.  245,  79  Am.  Dec. 
477;  Haun  v.  Wilson,  28  Ind.  296.  See  also 
McCabe  v.  Plaiter,  6  Blackf.  (Ind.)  405. 

Iowa.  —  See  Rector  v.  Smith,  11  Iowa  302. 

Kentucky.  —  McGee  v.  Sodusky,  5  J.  J. 
Marsh.  (Kv.)  185,  20  Am.  Dec.  251.  See  also 
Williams  v.  Greenwade,  3  Dana  (Ky.)  432. 

Massachusetts.  —  Howland  v.  George  F. 
Blake  Mfg.  Co.,  156  Mass.  543- 

Michigan.  —  Hitchcock  v.  Moore,  70  Mich. 
112,  14  Am.  St.  Rep.  474. 

Mississippi.  —  See  Scott  v.  Peebles,  2  Smed. 
&  M.  (Miss.)  546. 

New  Hampshire.  —  See  Matthews  v.  Hunt- 
ley, 9  N.  H.  146;  Severance  v.  Hilton,  24  N. 
H.  147;  Dame  v.  Kenney,  25  N.  H.  318. 

New  York.  —  Stafford  v.  Morning  Journal 
Assoc.,  142  N.  Y.  598,  affirming  68  Hun  (N.  Y.) 
467;  Inman  v.  Foster,  8  Wend.  (N.  Y.)  602; 
Harcourt  v.  Harrison,  1  Hall  (N.  Y.)  474; 
Shipman  v.  Burrows,  1  Hall  (N.  Y.)  399.  See 
also  Morgan  v.  Bennett,  (Supm.  Ct.  App. 
Div.)  57  N.  Y.  Supp.  1088;  Springstein  v. 
Field,  Anlh.  N.  P.  (N.  Y.)  185. 

Ohio.  —  See  Her  v.  Cromer,  Wright  (Ohio) 
441. 

Oregon.  —  Cooper  v.  Phipps,  24  Oregon  357. 

Pennsylvania. — Tibbs  v.  Brown,  2  Grant 
Cas.  (Pa.)  39;  Petrie  v.  Rose,  5  W.  &  S.  (Pa.) 
364;  Chubb  v.  Gsell,  34  Pa.  St.  114.  See  also 
Flitcraft  v.  Jenks,  3  Whart.  (Pa.)  158. 
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Tennessee.  —  Martin  v.  Hooker,  7  Coldw. 
(Tenn.)  130. 

J  exas.  —  Young  v.  Sheppard,  (Tex.  Civ. 
App.  1S97)  40  S.  W.  Rep.  62,  Houston  Print- 
ing Co.  v.  Moulden,  15  Tex.  Civ.  App.  574. 

2.  When  Good  Character  of  Plaintiff  Put  in  Is- 
sue by  Pleadings.  —  Stafford  v.  Morning  Journal 
Assoc.,  142  N.  Y.  598,  affirming  68  Hun  (N.  Y.) 
467.  See  also  Graves  v.  Gilchrist,  (Supm.  Ct. 
Gen.  T.)  9  N.  Y.  Supp.  88;  Bernstein  v.  Singer, 
1  N.  Y.  App.  Div.  63.  See  also  the  section 
infra,  m.  Effect  of  Unsustained  Plea  of  Justi- 
fication. 

But  the  fact  that  the  complaint  in  an  action 
of  slander  affirms,  and  the  answer  denies,  the 
plaintiff's  good  reputation,  does  not  make  it 
necessary  for  him  to  give  evidence  of  it  lill 
there  is  evidence  to  the  conlrary.  Lotto  v. 
Davenport,  50  Minn.  99. 

3.  When  Good  Character  of  Plaintiff  Attacked 
in  Course  of  Trial  — United  States.  —  Wright  v. 
Schroeder,  2  Curt.  (U.  S.)  548,  30  Fed.  Cas. 
No.  18,091. 

Illinois.  —  Balcom  v.  Michels,  49  111.  App. 
379- 

Kentucky.  —  McGee  v.  Sodusky,  5  J.  J. 
Marsh.  (Ky.)  185,  20  Am.  Dec.  251. 

Massachusetts.  —  Howland  v.  George  F. 
Blajce  Mfg.  Co.,  156  Mass.  543- 

New  York.  —  Stafford  v.  Morning  Journal 
Assoc.,  142  N.  Y.  598,  affirming  68  Hun  (N.  Y.) 
467.  See  also  Prescoti  v.  Tousey,  50  N.  Y. 
Super.  Ct.  12;  Graves  v.  Gilchrist,  (Supm. 
Ct.  Gen.  T.)  9  N.  Y.  Supp.  88. 

Pennsylvania.  —  See  Steinman  v.  McWil- 
liams,  6  Pa.  St.  170. 

Tennessee.  —  Martin  v.  Hooker,  7  Coldw. 
(Tenn.)  130. 

Vermont.  —  Carpenter  v.  Willey,  65  Vt.  168. 
A  Certificate  of  Good  Character  given  to  the 
plaintiff  about  four  months  before  the  time  of 
the  alleged  libel  is  not  admissible  either  as 
pari  of  the  res  gestce  or  to  contradict  the 
statement  of  a  witness  who  has  testified  that 
he  had  denounced  the  character  of  the  plain- 
tiff and  that  other  good  citizens  had  done  the 
same.    Jones  *.  Duchow,  87  Cal.  109. 

4.  Other  Suits,  otc.  —  England.  —  Creevy  v. 
Carr,  7  C.  &  P.  64,  32  E.  C.  L.  438;  Harrison 
v.  Pearse,  1  F.  &  F.  567.  See  also  Frescoe  v. 
May,  2  F.  &  F.  123;  Hunt  v.  Algar,  6  C.  &  P. 
245,  25  E.  C.  L.  380. 

United  States.  —  Bennett  v.  Salisbury,  78 
Fed.  Rep.  769,  45  U.  S.  App.  636. 

Massachusetts.  —  See  Hastings  v.  Stetson, 
126  Mass.  329,  30  Am.  Rep.  683;  Shurtleff  v. 
Parker,  130  Mass.  293,  39  Am.  Rep.  454. 

Missouri.  —  Arnold  v.  Sayings  Co.,  76  Mo. 
App.  159. 

New  York.  —  Palmer  v.  New  York  News 
Pub.  Co.,  31  N.  Y.  App.  Div.  210;  Palmer  v. 
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/.  STATEMENTS  Not  CREDITED.  —  The  originator  of  a  defamatory  charge 
is  not  relieved  from  liability  therefor  by  the  fact  that  the  charge  was  not 
believed  by  those  to  whom  it  was  communicated,  if  injury  has  resulted  there- 
from,1 nor  is  his  liability  confined  to  nominal  damages.2  And  it  has  even 
been  held  that  it  could  not  be  shown  in  mitigation  of  damages  that  the  charge 
was  not  credited.3 

in.  Effect  of  Unsustained  Plea  of  Justification.  —  It  has  been 
helJ  in  several  cases  that  the  act  of  a  defendant  in  putting  upon  record  a  plea 
of  justification  which  he  is  unable  to  sustain  is,  as  a  matter  of  law,  an  aggra- 
vation of  the  wrong.1  The  better  and  more  modern  doctrine,  however,  is 
that  such  a  plea,  unsustained  by  proof,  does  not  necessarily  go  in  aggravation 
of  damages,  but  is  proper  to  be  considered  by  the  jury  in  assessing  the  damages 
and  may  have  the  effect  of  aggravating  them  if  maliciously  or  unwarrantably 
filed.5  It  is  also  considered  that  the  fact  that  there  has  been  an  unsustained 
plea  of  justification  does  not  preclude  the  defendant  from  being  entitled  to 
any  mitigation  of  damages,6  and  even  that  facts  proved  in  support  of  such 


Matthews,  162  N.  Y.  100,  reversing  29  N.  Y. 
App.  Div.  149. 

Rhode  Island.  —  Folwell  v.  Providence 
Journal  Co.,  19  R.  I.  551- 

Wisconsin.  —  See  Monson  v.  Lathrop,  96 
Wis.  386. 

1.  Defendant  Liable  though  Charges  Not  Be- 
lieved. —  Knight  v.  Gibbs,  1  Ad.  &  El.  43,  28 
E.  C.  L.  30,  3  N.  &  M.  467.  See  also  Stroud  v. 
Smith,  194  Pa.  St.  502. 

2.  Liability  Not  Confined  to  Nominal  Damages. 
—  Bishop?'.  Journal  Newspaper  Co.,  168  Mass. 
327. 

3.  That  Charge  Was  Not  Credited  Cannot  Be 
Shown  in  Mitigation.  —  Nolte  v.  Ilerter,  65  111. 
Apo.  430. 

4.  Unsustained  Plea  of  Justification  an  Aggra- 
vation of  Wrong  as   Matter  of  Law  —  United 

States.  —  Sun  Printing,  etc.,  Assoc.  v.  Schenck, 
(C.  C.  A.)  98  Fed.  Rep.  925. 

Alabama.  —  Pool  v.  Devers,  30  Ala.  672; 
Robinson  v.  Drummond,  24  Ala.  174.  See  also 
Lea  v.  Robertson,  1  Stew.  (Ala.)  138;  Rhodes 
v.  Ijames,  7  Ala.  574,  42  Am.  Dec.  604. 

Georgia.  —  Richardson  v.  Roberts,  23  Ga. 
215. 

New  York.  —  Fero  v.  Ruscoe,  4  N.  Y.  162. 

Pennsylvania.  —  Gorman  v.  Sutton,  32  Pa. 
Si.  247;  Farley  v.  Ranck,  3  W.  &  S.  (Pa.)  554. 
See  also  Updegrove  v.  Zimmerman,  13  Pa.  St. 
619. 

Tennessee.  —  Wilson  v.  Nations,  5  Yerg. 
(Tenn.)  211. 

Canada.  —  Rielle  v.  Benning,  4  Montreal 
Super.  Ct.  219. 

5.  Unsustained  Plea  of  Justification  Not  Neces- 
sarily an  Aggravation,  but  May  Be  Considered  in 
Estimating  Damages  —  England.  —  Chubb  v. 
Flannagan,  6  C.  &  P.  43L  25  E.  C.  L.  472; 
Simpson  v.  Robinson,  12  Q.  B.  511,  64  E.  C.  L. 
51  r,  13  Jur.  1S7,  18  L.  J.  Q.  B.  73.  See  also 
Wilson  v.  Robinson,  7  Q-  B-  68,  53  E.  C.  L. 
68,  9  Jur.  726,  14  L.  J.  Q.  B.  196. 

California.  —  Chamberlin  v.  Vance,  51 
Cal.  75. 

Colorado.  —  Downing  v.  Brown,  3  Colo.  571. 

Connecticut.  —  Ward  v.  Dick,  47  Conn.  300, 
36  Am.  Rep.  75- 

Georgia.  —  Ransone  v.  Christian,  49  Ga.  491. 

Illinois.  —  Sloan  v.  Petrie,  15  111.  425; 
Thomas  v.  Dunaway,  30  111.  373;  Beasley  v. 


Meigs,  16  III.  139;  Spencer  v.  McMasters,  16 
111.  405;  Freeman  v.  Tinsley,  50  III.  497. 

Missouri. — Browning  Powers,  142  Mo. 
322;  Buckley  v.  Knapp,  48  Mo.  162. 

Arew  Hampshire.  —  Pallet  v.  Sargent,  36  N. 
H.  496. 

New  York.  —  Holmes  v.  Jones,  121  N.  Y. 
461;  Dislin  v.  Rose,  69  N.  Y.  122;  Cruikshank 
v.  Gordon,  118  N.  Y.  178,  48  Hun  (N.  Y.)  308; 
Aird  v.  Fireman's  Journal  Co.,  10  Daly  (N.  Y.) 
254;  Tobin  v.  Svkes,  71  Hun  (N.  Y.)  46Q; 
Willard  v.  Press  Pub.  Co.,  52  N.  Y.  App.  Div. 
448;  Marx  v.  Press  Pub.  Co.,  134  N.  Y.  561, 
affirming  (Supm.  Ct.  Gen.  T.)  12  N.  Y.  Supp. 
162.  See  also  Klinck  v.  Colby,  46  N.  Y.  427; 
Doe  v.  Roe,  32  Hun  (N.  Y.)  628. 

Ohio. —  Rayner  v.  Kinney,  14  Ohio  St.  283, 
overruling  Dewit  v.  Greenfield,  5  Ohio  225,  so 
far  as  in  conflict  with  the  text.  See  also 
Duval  v.  Davey,  32  Ohio  St.  604. 

South  Carolina.  —  Burckhalter  v.  Coward, 
16  S.  Car.  435. 

Utah.  —  Lowe  v.  Herald  Co.,  6  Utah  175. 

Unsustained  Plea  of  Justification  Cannot  Be 
Considered  in  Aggravation.  —  Shoulty  v.  Miller, 
1  Ind.  544;  Murphy  v.  Stout,  I  Ind.  372;  Swails 
v.  Butcher,  2  Ind.  84.  See  also  Byrket  v. 
Monohon,  7  Blackf.  (Ind.)  83,  41  Am.  Dec. 
212;  Shank  r.  Case,  1  Ind.  170;  Braden  v. 
Walker,  8  Humph.  (Tenn  )  34. 

Where  Pleas  of  Justification  Are  Withdrawn 
they  are  not  a  part  of  the  proceedings,  and 
therefore  not  legal  evidence  for  the  jury. 
Gilmore  v.  Borders,  2  How.  (Miss.)  S24. 

6.  Unsustained  Plea  of  Justification  Does  Not 
Preclude  Mitigation  of  Damages  —  Illinois.  —  See 
Sloan  v.  Petrie,  15  111.  425;  Thomas  v.  Duna- 
way, 30  111.  373;  Cummerford  v.  McAvoy,  15 
111.  3". 

Indiana.  —  See  Landis  v.  Shanklin,  1  Ind. 

92. 

Kentucky.  —  Morehead  v.  Jones,  2  B.  lion. 
(Ky.)  210,  36  Am.  Dec.  600.  See  also  Louis- 
ville Press  Co.  v.  Tennelly,  t,Ky.  1S99)  49  S. 
VV.  Rep.  15. 

Louisiana.  —  See  Simons  v.  Lewis,  51  L:. . 
Ann.  327. 

Maine.  —  See  Sawyer  v.  Hopkins,  22  Me. 


Michigan. 
575- 
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plea  may  be  considered  in  mitigation.1 

11.  Evidence  Tending  Merely  to  Excite  Sympathy.  —  Evidence 
tending  merely  to  excite  the  sympathy  of  the  jury  on  behalf  of  the  defendant 
and  thus  increase  the  damages  is  incompetent.3 

o.  Mat  ters  in  Aggravation  —  (i)  In  General.  —  The  plaintiff,  after  he 
lias  submitted  some  evidence  tending  to  prove  the  defamations  by  the  defend- 
ant charged  in  the  declaration,3  may  introduce  and  have  considered,  for  the 
purpose  of  increasing  his  recovery  ,  matters  which  tend  to  increase  the  culpa- 
bility of  the  defendant  and  the  injury  that  the  plaintiff  has  sustained.4 

(2)  Repetitions  and  Republications.  —  For  the  purpose  of  increasing  the 
damages,  the  plaintiff  may  show  that  since  the  original  defamation  for  which 
the  action  is  brought  the  defendant  has  repeated  the  slander  or  republished 
the  libel,5  even,  it  has  been  held,  although  such  repetition  or  republication 


Missouri.  —  Hawkins  v.  Globe  Priming  Co., 
10  Mo.  App.  174. 

New  Hampshire.  —  Pallet  v.  Sargent,  36  N. 
H.  4q6. 

New  York.  — In  New  York  the  rule  stated 
in  ihe  text  prevails  since  the  adoption  of  the 
Code.  .  Aird  v.  Fireman's  Journal  Co.,  10  Daly 
(N.  Y.)  254;  Bisbey  v.  Shaw,  12  N.  Y.  67; 
Graham  v.  Stone,  (Supm.  Ct.  Spec.  T.)  6  How. 
Pr.  (N.  Y.)  15;  Russ  v.  Brooks,  4  E.  D.  Smith 
(N.  Y.)  644.  But  prior  to  that  time  the  rule 
was  otherwise.  See  Bush  v.  Prosser,  11  N.  Y. 
355;  Bisbey  v.  Shaw,  12  N.  Y.  67;  Root  v. 
Kin?,  7  Cow.  (N.  Y.)  613. . 

Tennessee.  —  See  West  v.  Walker,  2  Swan 
(Tenn.)  32. 

Wisconsin.  —  Candrian  v.   Miller,  qS  Wis. 
164. 

Contra.  —  Shellon  v.  Simmons,  12  Ala.  466; 
Jackson  ?•.  Stetson,  15  Mass.  48;  Alderman  v. 
French,  1  Pick.  (Mass.)  1,  11  Am.  Dec.  114, 
disapproving  Larned  v.  Buffinton,  3  Mass.  546, 
3  Am.  Dec.  185. 

1.  Circumstances  Proved  under  Plea  of  Justifi- 
cation May  Be  Considered  in  Mitigation  — ■  Eng- 
land. —  Chalmers  v.  Shackell,  6  C.  &  P.  475, 
25  E.  C.  L.  496. 

Georgia.  —  Ransone  v.  Christian,  49  Ga. 
491;  Henderson  v.  Fox,  80  Ga.  479. 

Illinois. — See  Thomas  v.  Dunaway,  30  111. 
373- 

Indiana. — Shoulty  v.  Miller,  I  Ind.  544; 
Byrket  v.  Monohon,  7  Blackf.  (Ind.)  83,  41 
Am.  Dec.  212;  Sanders  v.  Johnson,  6  Blackf. 
(Ind.)  50,  36  Am.  Dec.  564. 

Kentucky.  —  Morehead  v.  Jones,  2  B.  Mon. 
(Kv.)  210,  36  Am.  Dec.  600. 

Maine.  —  McAllister  v.  Sibley,  25  Me.  474. 

New  York.  —  Bisbey  v.  Shaw,  12  N.  Y.  67. 

Tennessee.  —  West  v.  WaJker,  2  Swan 
(Tenn.)  32. 

Wisconsin.  —  Kennedy  v.  Holborn,  16  Wis. 
457. 

2.  Evidence  Tending  Merely  to  Excite  Sympathy. 

—  Perrine  v.  Winter,  73  Iowa  645.  See  also 
Guy  v.  Gregory,  9  C.  &  P.  584,  38  E.  C.  L. 
236. 

3.  Plaintiff  Must  First  Give  Some  Evidence  of 
Matters  Charged  in  His  Declaration.  —  Winter  v. 
Donovan.  8  Gill  (Md.)  370. 

4.  A  long  Delay  in  Obtaining  Judgment,  due 

to  no  f a. u  1 1  of  the  plaintiff,  is  an  aggravation 
of  the  injury,  he  having  been  meanwhile  pre- 
vented from  obtaining  justice.  Brown  v. 
Montreal,  31  L.  C.  Jur.  13S. 

18  C  of  L. — 70  1 105 


A  Plea  of  the  Defendant  that  the  Action  Is 
Brought  to  Extort  Money  from  him  is  an  aggra- 
vation of  the  original  slander.  Lepage  v. 
Wylie,  1  Montreal  Leg.  N.  162. 

But  a  Denial  by  the  Defendant  of  the  Plaintiff's 
Allegation  of  Good  Name  and  Reputation  in  his 
complaint  cannot  be  considered  in  aggravation 
of  damages.    Pink  v.  Catanich,  51  Cal.  420. 

Words  Not  Actionable.  —  Where  a  count  in  an 
action  for  slander  contains  words  acknowl- 
edged to  be  actionable,  coupled  with  others 
not  actionable,  but  spoken  at  the  same  time, 
the  latter  will  be  considered  as  merely  in 
aggravation;  and  the  finding  of  entire  dam- 
ages by  the  jury  will  not  vitiate  their  verdict. 
Chipman  v.  Cook,  2  Tyler  (Vt.)  456. 

5.  Repetitions  or  Republications  Admissible  in 
Aggravation  —  England.  —  See  Darby  v.  Ouse- 
ley,  1  H.  &  N.  1,  2  Jur.  N.  S.  497,  25  L.  J. 
Exch.  227. 

Illinois.  —  Dexter  v.  Harrison,  146  111.  169; 
Hatch  v.  Potter,  7  111.  725,  43  Am.  Dec.  88; 
Ransom  v.  McCurley,  140  111.  626,  affirming  38 
111.-  App.  323;  Hintz  v.  Graupner,  138  111.  158, 
affirming  37  111.  App.  510.  See  also  Farnan  v. 
Childs,  66  111.  544;  Thomas  v.  Fischer,  71  111. 
576;  Baker  v.  Young,  44  111.  42,  92  Am.  Dec. 
149;  Stowell  v.  Beagle,  79  111.  525. 

Iowa.  — Jean  v.  Hennessy,  69  Iowa  373. 
Louisiana.  —  Taylor    v.    Ellington,    46  La. 
Ann.  371. 

Massachusetts.  —  Bodwell  v.  Swan,  3  Pick. 
(Mass.)  376. 

Michigan.  —  Fowler  v.  Gilbert,  38  Mich.  292; 
Leonard  v.  Pope,  27  Mich.  145. 

Minnesota.  —  See  Gribble  v.  Pioneer  Press 
Co.,  34  Minn.  342. 

Missouri.  —  Christal  v.  Craig,  80  Mo.  369; 
Williams  v.  Harrison,  3  Mo.  411. 

New  Jersey.  — See  Hoboken  Printing,  etc., 
Co.  v.  Kahn,  59  N.  J.  L.  218. 

New  York.  —  Cruikshank  v.  Gordon,  48  Hun 
(N.  Y.)  308;  Distin  v.  Rose,  69  N.  Y.  122;  Root 
v.  Lowndes,  6  Hill  (N.  Y.)  518,  41  Am.  Dec. 
762.  See  also  Campbell  v.  Butts,  3  N.  Y.  173; 
Howard  ■>,.  Sexton,  4  N.  Y.  157;  Bassell  v. 
Elmore,  48  N.  Y.  561. 

North  Carolina.  —  Howell  v.  Howell,  10 
Ired.  L.  (32  N.  Car.)  84. 

Pennsylvania.  —  Kean  v.  M'Laughlin,  2  S. 
&  R.  (Pa.)  469;  Thompson  v.  McCready,  194 
Pa.  St.  32.  See  also  cases  cited  infra,  this 
section . 

Testimony  Given  by  the  Defendant  of  circum- 
stances connected  with  the  utterance  of  the 
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has  occurred  since  the  commencement  of  the  action.'  This  can,  however, 
affect  the  question  of  damages  only  on  account  of  its  tendency  to  show  that 
the  defendant  was  actuated  by  express  malice  in  the  original  defamation,  for 
it  is  well  settled  that  such  repetition  or  republication  cannot,  of  itself,  con- 
stitute a  substantive  ground  of  recovery  in  an  action  for  the  original  libel  or 
slander.8 

(3)  Other  Defamations.  —  According  to  the  weight  of  authority  the  plain- 
tiff may,  for  the  purpose  of  aggravating  the  damages  by  establishing  express 
malice  on  the  part  of  the  defendant,  show  that  he  has  uttered  or  published 
against  the  plaintiff  other  defamations  than  the  one  complained  of,3  though, 
of  course,  such  defamations  cannot  constitute  an  independent  ground  of 
recovery.4 

(4)  Falsity  of  Charges.  —  It  is  competent  to  give  affirmative  proof  of  the 
falsity  of  the  charges  made  by  the  defendant,  in  order  to  enhance  the  damages.5 

(5)  Delay  in  Publishing  Retraction.  —  Where  the  defendant  has  delayed 


slanderous  words  and  tending  to  mitigation 
of  damages  cannot  be  urged  as  a  malicious 
repetition  of  the  slander  such  as  would  in- 
crease the  damages  which  might  be  allowed. 
Thompson  v.  McCready,  194  Pa.  St.  32. 

Republication  Together  with  Other  Libelous 
Matter.  —  If  a  defendant,  after  action  brought, 
issues  a  new  publication,  mingling  the  matter 
for  which  he  has  been  sued  with  new  libelous 
matter,  he  cannot  rail  upon  the  court  to 
analyze  the  publication  and  separate  what  re- 
fers to  the  formet  libel  from  the  new  slander- 
ous matters  it  may  contain,  but  the  whole  may 
be  read  in  evidence.  Schenck  v.  Schenck,  20 
N.  J.  L.  208 

The  Defendant  May  Show  that  He  Did  Not 
Repeat  the  Words  for  the  purpose  of  preventing 
an  inference  of  express  malice  which  would 
augment  the  damages.  Binford  v.  Young, 
115  Ind.  174. 

1.  Repetition  After  Commencement  of  Action.  — 
Hintz  v.  Graupner,  138  111.  158,  affirming  37 
111.  App.  510;  Hatch  v.  Potter,  7  111.  725,  43 
Am.  Dec.  88;  True  v.  Plumley,  36  Me.  466; 
Williams  v.  Harrison,  3  Mo.  411;  Kean  v. 
M'Laughlin,  2  S.  &  R.  (Pa.)  469. 

Contra.  —  Holmes  v.  Brown,  Kirby  (Conn.) 
151;  Shoulty  v.  Miller,  1  Ind.  544;  Schoonover 
v.  Rowe,  7  Blackf.  (Ind)  202;  M'Glemery  v. 
Keller,  3  Blackf.  (Ind.)  488;  Distin  v.  Rose,  69 
N.  Y.  122. 

2.  Repetition  or  Republication  Cannot  Form 
Substantive  Ground  of  Recovery  —  England.  — 
Stuart  v.  Lovell,  2  Stark.  93,  3  E.  C.  L.  331; 
Pearson  v.  Lemaitre,  5  M.  &  G.  700,  44  E.  C. 
L.  366;  Rustell  v.  Macquister,  1  Campb.  49, 
note.  See  also  Finnerty  v.  Tipper,  2  Campb. 
72;  Chubb  v.  Westley,  6  C.  &  P.  436,  25  E.  C. 
L.  474. 

United  Stales.  —  Post  Pub.  Co.  v.  Hallam, 
(C.  C.  A.)  59  Fed.  Rep.  530,  affirming  55  Fed. 
Rep.  456.  See  also  Gibson  v.  Cincinnati  En- 
quirer, 2  Flipp.  (U.  S.)  121. 

California.  —  Chamberlin  v.  Vance,  51  Cal. 
75;  Harris  v.  Zanone,  93  Cal.  59. 

Connecticut. — Ward  v.  Dick,  47  Conn.  300, 
36  Am.  Rep.  75;  Williams  v.  Miner,  18  Conn. 
464. 

Indiana.  —  Burson  v.  Edwards,  1  Ind.  164; 
Meyer  v.  Bohlfing,  44  Ind.  238;  Scott  v.  Moit- 
singer,  2  Blackf.  (Ind.)  454;  Barker  v.  Prizer, 
150  Ind.  4;  Mclntire  v.  Young,  6  Blackf. 
(Ind.)  496,  39  Am.  Dec.  443.    See  also  M'Glem- 


ery v.  Keller,  3  Blackf.  (Ind.)  488;  Forbes  v. 
Myers,  8  Blackf.  (Ind.)  74. 

Iowa.  —  Hinkle  v.  Davenport,  38  Iowa  355; 
Beardsley  v.  Bridgman,  17  Iowa  290;  Schrim- 
per  v.  Heilman,  24  Iowa  505. 

Kentucky.  —  Letton  v.  Young,  2  Met.  (Ky.) 
558. 

Maine.  —  True  v.  Plumley,  36  Me.  466. 
Ohio.  —  Van  Derveer  v.  Sutphin,  5  Ohio  St. 
293. 

Pennsylvania.  —  McAlmont   v.  McClelland. 

14  S.  &  R.  (Pa.)  359.  See  also  Shock  v. 
M'Chesney,  2  Yeates  (Pa.)  473. 

Vermont.  —  Cavanaugh  v.  Austin,  42  Vt. 
5/6. 

Publishing  Comments  of  Another  Paper  on  Libel. 

—  In  an  action  against  the  proprietors  of  a 
newspaper  for  libel  the  defendants  cannot  be 
held  liable  for  having  reprinted  an  article  from 
another  paper,  which  had  printed  with  com- 
ments part  of  one  of  the  articles  sued  upon. 
Fay  v.  Harrington,  176  Mass.  270. 

3.  Other  Defamations  May  Be  Shown.  —  Lee  v. 
Huson,  Peake  N.  P.  (ed.  1795)  166;  Letton  v. 
Young,  2  Met.  (Ky.)  558;  Shock  v.  M'Chesney, 
2  Yeates  (Pa.)  473:  Hansbrough  v.  Stinnett, 
25  Gratt.  (Va.)  495. 

Libels  Against  Others.  —  In  an  action  of  libel 
evidence  of  other  articles  of  a  libelous  nature 
published  in  the  same  newspaper,  though 
affecting  persons  other  than  the  plaintiff,  is 
competent  as  showing  such  a  want  of  care  in 
guarding  the  columns  of  the  paper  against  the 
insertion  of  such  articles  and  such  reckless- 
ness as  would  entitle  the  plaintiff  to  recover 
exemplary  damages.  Gibson  if.  Cincinnati 
Enquirer,  2  Flipp.  (U.  S.)  121. 

Rule  Denied.  —  Words  or  libels  actionable  in 
themselves,  spoken  or  published  at  other 
times  and  in  relation  to  other  matters  than 
those  laid  in  the  declaration,  cannot  be  given 
in  evidence  for  the  purpose  of  increasing  the 
damages.  Schenck  v.  Schenck,  20  N.  J.  L. 
208.  See  also  Vincent  v.  Dixon,  5  Ind.  270; 
Bodwell  v.  Swan,  3  Pick.  (Mass.)  376. 

4.  Other  Defamations  Not  an  Independent  Ground 
of  Recovery.  —  See  Darby  v.  Ouseley,  1  H.  & 
N.  1,  2  Jur.  N.  S.  497,  25  L.  J.  Exch.  227; 
Letton  v.  Young,  2  Met.  (Ky.)  558. 

5.  Falsity  of  Charges.  —  Malloy  v.  Bennett, 

15  Fed.  Rep.  371;  Alliance  Review  Pub.  Co. 
v .  Valentine,  6  Ohio  Cir.  Dec.  323,  q  Ohio  Cir. 
Ct.  387.   See  also  Press  Pub.  Co.  v.  McDonald, 
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publishing  any  retraction  or  contradiction  of  the  libel  for  a  long  time  after  its 
falsity  has  been  demonstrated,  this  may  be  considered  in  aggravation  of 
damages.1 

(6)  Special  Damages  in  Aggravation.  —  Where  the  words  complained  of 
are  actionable  per  se  so  that  special  damages  are  not  essential  in  maintaining 
the  action,  such  damages  may  nevertheless  be  pleaded  and  proved  in  order  to 
aggravate  the  damages.3 

/.  Matters  in  Mitigation  —  (i)  In  General.  —  It  is  the  general  rule 
that  the  defendant  in  an  action  of  libel  or  slander  may,  for  the  purpose  of 
mitigating  damages,  take  advantage  of  and  show  any  facts  or  circumstances 
which  legitimately  tend  to  lessen  the  degree  of  his  culpability,  and  thus  reduce 
the  amount  of  punitive  damages  to  which  he  should  be  subjected,3  and 
indeed  it  has  been  held  that  evidence  in  mitigation  can  go  only  to  exemplary 
damages  and  cannot  affect  the  actual  or  compensatory  damages.4  But  this 
expression  must  be  taken  to  apply  only  to  such  matters  as  tend  to  lessen  the 
degree  of  culpability,  for  it  cannot  be  disputed  that  it  is  open  to  the  defendant 
to  show  also  matters  which  legitimately  tend  to  establish  that  the  actual  injury 
sustained  by  the  plaintiff  is  not  so  great  as  he  would  make  it  appear,  and 
thus  reduce  the  amount  of  actual  damages.5 


73  Fed.  Rep.  440,  38  U.  S.  App.  557;  Fry  v. 
Bennett,  28  N.  Y.  324;  Woodburn  v.  Miller, 
Cheves  L.  (S.  Car.)  194;  Bullock  v.  Cloyes,  4 
Vt.  304. 

Where  Defendant  Had  Means  of  Ascertaining 
the  Truth.  —  A  publication  of  defamatory 
matter,  made  when  lhe  means  of  ascertaining 
the  truth  are  easily  accessible,  and  in  the  ab- 
sence of  extenuating  circumstances,  or  those 
which  tend  to  excuse  the  wrong,  always 
aggravates  the  injury.  Long  v.  Tribune 
Printing  Co  ,  107  Mich.  207. 

1.  Delay  in  Publishing  Retraction.  —  Smiths. 
Harrison,  r  F.  &  F.  565. 

2.  Special  Damages  May  Be  Proved  in  Aggrava- 
tion.—  Blumhardt  v.  Rohr,  70  Md.  328.  See 
also  Broad  v.  Deuster,  8  Biss.  (U.  S.)  265; 
Dicken  v.  Shepherd,  22  Md.  399:  Walker  v. 
Meetze,  2  Rich.  L.  (S.  Car.)  570. 

3.  Mitigation  of  Damages  —  England.  —  See 
Smith. v.  Harrison,  1  F.  &  T.  565;  Saunders 
v.  Mills,  6  Bing.  213,  19  E.  C.  L.  60. 

Canada.  —  Waldron  v.  White,  3  Montreal  Q. 
B.  375- 

United  States.  —  See  Edwards  v.  Kansas  City 
Times  Co.,  32  Fed.  Rep.  813. 

Connecticut. — See  Swift  v.  Dickerman,  31 
Conn.  285. 

Illinois.  —  See  Gray  v.  Waterman,  40  111. 
522:  Donnelly  v.  Harris,  41  111.  126;  Storev  v. 
Early,  86  111.  463. 

Kentucky.  —  Nicholson  v.  Rust,  (Ky.  1899) 
52  S.  W.  Rep.  933.  See  also  Parker  v.  Mc- 
Queen, 8  B.  Mon.  (Ky.)  16. 

Louisiana. — Taylor  v.  Ellington,  46  La. 
Ann.  371. 

Maine.  — See  Prentiss  v.  Shaw,  56  Me.  427, 
96  Am.  Dec.  475. 

Maryland.  —  See  Shilling  v.  Carson,  27  Md. 
186,  92  Am.  Dec.  632. 

Michigan.  —  Sanford  v.  Rowley,  93  Mich. 
119.    See  also  Scripps  v.  Foster,  41  Mich.  742. 

Minnesota.  —  See  Hewitt  v.  Pioneer-Press 
Co.,  23  Minn.  178,  23  Am.  Rep.  680. 

Nevada.  —  Thompson  v.  Powning,  15  Nev. 
195- 

New  York.  —  Bennett  v.  Smith,  23  Hun  (N. 
Y.)  50;  Lally  v.  Emery,  54  Hun  (N.  Y.)  517; 


Holmes  v.  Jones,  147  N.  Y.  59,  49  Am.  St. 
Rep.  646. 

Pennsylvania.  —  Donnelly  v.  Swain,  2  Phila. 
(Pa.)  93,  13  Leg.  Int.  (Pa.)  117.  See  also  Reed 
v.  Bias,  8  W.  &  S.  (Pa.)  190;  Robison  v.  Ru- 
pert, 23  Pa.  St.  524;  Gray  v.  Pentland,  2  S.  & 
R.  (Pa.)  23. 

Rhode  Island.  —  Folwell  v.  Providence 
Journal  Co.,  19  R.  I.  551,  citing  13  Am.  and 
Eng.  Encyc.  of  Law  (isl  ed.)  440,  441. 

South  Carolina.  —  See  Easterwood  v.  Quin,  2 
Brev.  (S.  Car.)  64,  3  Am.  Dec.  700. 

Utah.  —  Fenstermaker  v.  Tribune  Pub.  Co., 
13  Utah  532. 

Matters  Offered  in  Mitigation  Must  Be  Con- 
nected with  Defamation.  —  Hamilton  v.  Eno,  81 
N.  Y.  116;  Mattice  v.  Wilcox,  147  N.  Y.  624. 
See  also  Delaney  v.  Kaetel,  81  Wis.  353. 

Evidence  in  Mitigation  Must  Be  Such  as  Admits 
Falsity  of  Charge.  —  Cooper  v.  Barber,  24 
Wend.  (N.  Y.)  105. 

Matters  That  May  Be  Pleaded  in  Justification  of 
a  slander  are  not  generally  admissible  in  miti- 
gation. Williams  v.  Greenwade,  3  Dana  (Ky.) 
432. 

Efforts  of  a  Husband  to  Prevent  the  Circulation 
of  a  Slander  by  His  Wife,  however  laudable  on 
his  part,  can  in  no  wise  mitigate  the  guilt  of 
his  wife,  and  therefore  cannot  be  considered 
by  the  jury  in  mitigation  of  damages  in  an 
action  against  the  husband  and  wife  for  the 
slander.  Yeates  v.  Reed,  4  Blackf.  (Ind.)  463, 
32  Am.  Dec.  43. 

4.  Evidence  in  Mitigation  Goes  Only  to  Ex- 
emplary Damages. —  Thompson  v.  Powning,  15 
Nev.  195;  Hartman  v.  Morning  Journal 
Assoc.,  (C.  PI.  Gen.  T.)  19  N.  Y.  Supp.  398, 
affirmed  138  N.  Y.  638;  Young  v.  Fox,  26  N. 
Y.  App.  Di  v.  261 ;  Wuensch  v.  Morning  Journal 
Assoc.,  4  N.  Y.  App.  Div.  115;  Pellardis  v. 
Journal  Printing  Co.,  99  Wis.  156;  Candrian 
v.  Miller,  98  Wis.  164. 

5.  Circumstances  Which  Are  Calculated  to  Re- 
duce the  Injur}'  are  always  allowed  to  be  shown 
to  limit  the  recovery.  Long  v.  Tribune  Print- 
ing Co.,  107  Mich.  207.  See  also  Douglass  v. 
Crai^,  3  La.  Ann.  639. 

Recovery  for  Another  Libel.  —  A  defendant  in 
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(2)  Whether  Circumstances  in  Mitigation  Must  Be  Pleaded.  —  Under  the 
statutes  of  some  jurisdictions  facts  relied  upon  in  mitigation  of  damages  must 
be  pleaded  in  order  to  entitle  the  defendant  to  introduce  evidence  of  them.1 
But  the  general  rule,  in  the  absence  of  any  statute  to  the  contrary,  is  that 
evidence  in  mitigation  may  properly  be  introduced  under  the  general  issue,2 
though  there  are  exceptions  to  this  rule.3 

(3)  Passion  or  Excitement  —  Provocation. — The  defendant  may  show  in 
mitigation  of  damages  that  the  defamatory  words  were  published  or  uttered 
by  him  while  under  the  influence  of  passion  or  excitement,  or  under  circum- 
stances of  great  provocation. 1 


an  action  of  libel  cannot  show  in  mitigation  of 
damages  the  record  containing  an  assessment 
of  damages  in  favor  of  the  plaintiff  against  the 
defendant  for  publishing  another  libel,  and 
that  the  libelous  words  in  both  declarations 
were  contained  in  a  series  of  numbers  of  the 
newspaper  published  by  him  relating  to  a 
certain  subject.  There  is  no  reason  why  the 
assessment  in  one  case  should  regulate  that 
in  the  other,  whether  the  damages  be  given  as 
compensation  to  the  plaintiff  or  as  punish- 
ment to  the  defendant.  Tillotson  v.  Cheetham, 
3  Johns.  (N.  Y.)  56,  3  Am.  Dec.  459. 

1.  Statutes  Requiring  Matters  in  Mitigation  to 
Be  Pleaded.  —  Times  Pub.  Co.  v.  Carlisle,  (C. 
C.  A.)  94  Fed.  Rep.  762  (a  Missouri  case); 
Mielenz  v.  Quasdorf,  68  Iowa  726;  Reiley  v. 
Timme,  53  Wis.  63;  Wilson  v.  Noonan,  35  Wis. 

321,  distinguishing B  v.  I  ,  22  Wis.  372, 

94  Am.  Dec.  604.  See  also  Baldwin  v.  Fries, 
46  Mo.  A  pp.  288. 

When  the  Rule  Does  Not  Apply.  —  The  Wis- 
consin statute  providing  that  affirmative  proof 
of  mitigating  circumstances  cannot,  in  gen- 
eral, be  given  in  evidence  without  being 
specially  pleaded,  does  not  prevent  the  re- 
buttal by  the  defendant  of  the  inference  of 
express  malice  which  would  otherwise  result 
from  a  fact  put  in  evidence  by  the  plaintiff, 
though  not  pleaded  by  him.  Reiley  v.  Timme, 
53  Wis.  63.  See  also  Wilson  v.  Noonan,  35 
Wis.  321. 

2.  Matters  in  Mitigation  May  Be  Shown  under 
General  Issues  —  Alabama.  —  Shelton  v.  Sim- 
mons, 12  Ala  466. 

Illinois.  —  Tottleben  v.  Blankenship,  58  111. 
App.  47- 

Indiana.  —  Mosier  v.  Stoll,  119  Ind.  244; 
O'Conner  v.  O'Conner,  27  Ind.  69. 

Michigan. — See  Huson  v.  Dale,  19  Mich. 
17,  2  Am.  Rep.  66. 

Mississippi.  —  Jarnigan  v.  Fleming,  43 
Miss.  710,  5  Am.  Rep.  514. 

New  Jersey. — Cook  v.  Barkley,  2  N.  J.  L. 
156. 

New  York.  —  Snyder  v.  Andrews,  6  Barb. 
(N.  Y.)  43;  Bush  v.  Prosser,  11  N.  Y.  347; 
Bisbey  v  Shaw,  12  N.  Y.  67;  Dolevin  v. 
Wilder,  7  Robt.  (N.  Y.)  319,  34  How.  Pr.  (N. 
Y.)  488. 

North  Carolina.  —  Knott  v.  Burwell,  96  N. 
Car.  272. 

3.  Exceptions  to  the  Rule.  —  See  infra,  this 
section,  (8)  Truth  of  Charge  or  Relief  in  Truth. 

4.  Passion  or  Excitement  —  Provocation  —  Eng- 
land. — r  Watts  v.  Fraser.  7  Ad.  &  El.  223,  34 
E.  C.  L.  82,  1  M.  &  Rob.  449.  7  C.  &  P.  369, 
32  E.  C.  L.  544.  See  also  Tarpley  v.  Blabey, 
2  Bing.  N.  Cas.  437,  29  E.  C.  L.  387,  2  Scott 


642,  Hodges  414,  7  C.  &  P.  395,  32  E.  C.  L. 
555;  Moore  v.  Oastler,  1  M.  &  Rob.  451;  Kellv 
v.  Sherlock,  L.  R.  1  Q.  B.  686,  6  B.  &  S.  480, 

12  Jur.  N.  S.  937,  35  L.  J.  Q.  B.  209. 

United  States.  —  See  Shaltuc  v,  McArthur,  29 
Fed.  Rep.  136. 

Alabama.  —  Moore  v.  Clay,  24  Ala.  235,  60 
Am.  Dec.  461. 

Illinois. — Thomas  v.  Dunaway,  30  111.  373; 
Freeman  v.  Tinsley,  50  111.  497. 

Indiana.  —  Mousler  v.  Harding,  33  Ind.  176, 
5  Am.  Rep.  195;  Jauch  v.  Jauch,  50  Ind.  135, 
Hartford  v.  State,  96  Ind.  461,  49  Am.  Rep. 
185.    See  also  Brown  v.  Brooks,  3  Ind.  518. 

Iowa.  —  Barr  v.  Hack,  46  Iowa  308;  McClin- 
tock  v.  Crick,  4  Iowa  453. 

Kansas.  ■ —  Miles  v.  Harrington,  8  Kan.  425 

Kentucky.  —  Duncan  v.  Brown,  15  B.  Mon 
(Ky.)  186. 

Louisiana.  —  Simons  v.  Lewis,  51  La.  Ann 
327.  See  also  Mihojevich  v.  Bodechtel,  48  La 
Ann.  618. 

Maryland.  —  Botelar  v.  Bell,  I  Md.  173 
Davis  v.  Griffith,  4  Gill  &  J.  (Md.)  342. 

Massachusetts.  —  See  Walker  v.  Flynn,  130 
Mass.  151. 

Michigan.  —  Newman  v.  Stein,  75  Mich.  402. 

13  Am.  St.  Rep.  447;  Ellis  v.  Whitehead,  95 
Mich.  105;  Brewer  v.  Chase,  121  Mich.  526; 
Ritchie  v.  Stenius,  73  Mich.  563.  See  also 
Moyer  v.  Pine,  4  Mich.  409. 

Minnesota. — See  Dressel  v.  Shipman,  57 
Minn.  23. 

Mississippi.  —  Powers  v.  Presgroves,  38 
Miss.  227. 

New  Hampshire. — See  Senter  v.  Carr,  1=; 
N.  H.  351. 

New  York.  —  Dolevin  v.  Wilder,  7  Robt.  (N. 
Y.)  319,  34  How.  Pr.  (N.  Y.)  488;  Palmer  v. 
Lang,  7  Daly  (N.  Y.)  33;  Richardson  v.  Norih- 
rup,  56  Barb.  (N.  Y.)  105. 

North  Carolina.  —  McDougald  v.  Coward,  95 
N.  Car.  368;  Knott  v.  Burwell,  96  N.  Car.  272; 
Howell  v.  Howell,  10  Ired.  L.  (32  N.  Car.) 
84. 

Pennsylvania.  —  Steever  v.  Beehler,  I  Miles 
(Pa.)  146. 

South  Carolina. — See  Thompson  v.  Bovd, 
Mill  (S.  Car.)  80. 

Tennessee.  —  Hackett  v.  Brown,  2  Heisk. 
(Tenn.)  264. 

Texas.  —  Ledgerwood  v.  Elliott,  (Tex.  Civ. 
App.  1899)  51  S.  W.  Rep.  872. 

Vermont.  —  See  Smith  v.  Miles.  15  Vt.  245. 

Wisconsin.  —  Ranger  v.  Goodrich,  17  Wis. 
78;  Massuere  v.  Dickens,  70  Wis.  83. 

Provocation  Cannot  Prevent  a  Substantial  Re 
covery.  —  Ledgerwood'  v.  Elliott,  (Tex.  Civ. 
App.  1899)  51  S.  W.  Rep.  872. 
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Provocation  Must  Have  Proceeded  from  Plaintiff.  — ■  It  is,  however,  necessary,  in  order 
for  passion  or  provocation  leading  up  to  the  defamation  to  be  available  in 
mitigation  of  damages,  that  it  shall  have  been  caused  by  or  shall  have  pro- 
ceeded from  some  act  of  the  plaintiff.1  Thus  a  previous  libel  against  the 
defendant  cannot  be  considered  unless  it  be  shown  that  the  plaintiff  was  con- 
nected with  or  concerned  in  its  publication.2 

Provocation  Must  Have  Been  Immediate  and  Proximate  Cause  of  Defamation.  —  The  act  of 
the  plaintiff  must  also,  in  order  to  be  available  in  mitigation  of  damages,  have 
been  the  immediate  and  proximate  cause  of  the  defamation  by  the  defendant.3 
He  cannot  show  or  have  considered  a  provocation  given  by  the  plaintiff, 
which  is  not  connected  with  the  subject  of  the  publication  or  utterance  for 
which  the  action  is  brought,4  and  which  was  so  long  prior  to  the  act  of  the 
defendant  that  there  had  been  time  for  the  heat  of  passion  to  cool.5 

(4)  Drunkenness.— In  North  Carolina  it  has  been  held  that  the  fact  that 
the  defendant  was  drunk  when  he  spoke  the  slanderous  words  would  be  a  cir- 
cumstance in  mitigation,  because  it  would  tend  to  rebut  the  presumption  of 
malice  and  because  the  words  of  a  drunken  man  are  not  usually  attended  to 
and  therefore  not  much  calculated  to  injure.6  But  it  has  been  held  otherwise 
in  Missouri. 7 

(5)  Retraction  or  Apology. — -The  defendant  may  show,  in  mitigation  of 
damages,  that  he  has  published  or  made  a  retraction  of,  or  apology  for,  the 
defamatory  words  for  which  the  action  is  brought,8  even,  it  has  been  held, 


A  Defendant  Who  Has  Pleaded  Justification 

together  with  the  Jgeneral  issue  cannot  show 
in  mitigation  of  damages  that  he  uttered  the 
sUnder  in  the  heat  of  passion.  Larned  v. 
B.ifTinton,  3  Mass.  546,  3  Am.  Dec.  185. 

Evidence  of  Hostility  Between  the  Parties  is  not 
admissible  unless  it  also  tends  to  show  that 
the  defamatory  words  complained  of  were 
spoken  in  the  heat  of  passion.  Sabin  v. 
Angell,  46  Vt.  740. 

Declarations  of  the  Defendant,  after  the  bring- 
ing of  the  suit,  that  he  spoke  the  slanderous 
words  in  heat  and  passion,  are  not  admis- 
sible in  mitigation.  M'Alexander  v.  Harris,  6 
Munf.  (Va.)  465. 

1.  Some  Act  of  Plaintiff  Must  Have  Caused  Pas- 
sion or  Provocation.  —  Miller  v.  Johnson,  79  111. 
58;  Freeman  v.  Tinsley,  50  111.  497;  Underhill 
v.  Taylor,  2  Barb.  (N.  Y.)  348.  See  also  Flagg 
v.  Roberts,  67  111.  485;  Rearick  v.  Wilcox,  81 
111.  77;  Jauch  v.  Jauch,  50  Ind.  135.  And  see 
cases  cited  in  preceding  note. 

2.  Plaintiff  Must  Have  Been  Concerned  in  Publi- 
cation of  Libel. —  Dressel  v.  Shipman,  57 
Minn.  23. 

3.  Act  of  Plaintiff  Must  Have  Been  Immediate 
and  Proximate  Cause  of  Defamation.  ■ —  Moore 
Clay,  24  Ala.  235,  60  Am.  Dec.  461;  Richard- 
son v.  Northrup,  56  Barb  (N.  Y.)  105.  See 
also  Tarpley  v.  Blabey,  2  Bing.  N.  Cas.  437,  29 
E.  C.  L.  387,  2  Scott  642,  Hodges  414:  Whitte- 
raore  v.  Weiss,  33  Mich.  348;  Goodbread  v. 
Ledbetler,  1  Dev.  &  B.  L.  (18  N.  Car.)  12. 

4.  Provocation  Must  Be  Connected  with  Subject 
of  Defamation.  —  Shefhll  v.  Van  Deusen,  15  Gray 
(Mass.)  485,  77  Am.  Dec.  377;  Quinby  v. 
Minnesota  Tribune  Co.,  38  Minn.  528,  8  Am. 
St.  Rep,  693;  Knott  v.  Burwell,  96  N.  Car.  272. 
See  also  Battell  v.  Wallace,  30  Fed.  Rep.  229; 
Hartford  v.  State,  96  Ind.  461,  49  Am.  Rep. 
185;  Child  v.  Homer,  13  Pick.  (Mass.)  503; 
Walker  v.  Winn,  8  Mass.  248. 

5.  Where  Heat  of  Passion  Has  Had  Time  to  Cool. 
—  Sheffill  v.  Van  Deusen,  15  Gray  (Mass.1  485, 


77  .Am.  Dec.  377;  Quinby  v.  Minnesota  Tri- 
bune Co.,  38  Minn.  528,  8  Am.  St.  Rep.  693, 
See  also  Battell  v.  Wallace,  30  Fed.  Rep.  229; 
Waison  v.  Churchill,  5  Day  (Conn.)  256;  Hart- 
ford v.  State,  96  Ind.  461,  49  Am.  Rep.  185; 
Ritchie  v.  Stenius,  73  Mich.  563;  M'Alexander 
v.  Harris,  6  Munf.  (Va.)  465. 

The  Defendant  May  Prove  a  Series  of  Provoca- 
tions on  the  part  of  the  plaintiff,  commencing 
long  anterior  to  the  speaking  of  (he  words 
charged,  provided  they  are  continued  from 
time  to  time  down  to  and  at  the  time  the  ac- 
tionable words  are  uttered  by  the  defendant. 
Richardson  v.  Northrup,  56  Barb.  (N.  Y.) 
105. 

6.  Drunkenness    May  Mitigate   Damages.  — 

Howell  v.  Howell,  10  Ired.  L.  (32  N.  Car.)  84. 

But  When  the  Defendant  Has  Spoken  the  Words 
While  Sober,  as  well  as  when  drunk,  his  being 
drunk  at  the  particular  time  when  he  spoke 
the  words  sued  upon  is  no  reason  for  abating 
the  damages.  Howell  v.  Howell,  10  Ired.  L. 
(32  N.  Car.)  84. 

7.  Drunkenness  Not  Admissible  in  Mitigation.  — 
Mix  v.  McCoy,  22  Mo.  App.  488. 

8.  Retraction  or  Apology  —  England.  —  See 
Smith  v.  Harrison,  1  F.  &  F.  565. 

Canada. — See  Langelier  v.  Brousseau,  6 
Quebec  198;  Mathieu  v.  Forget,  7  Rev.  Leg. 
669. 

California.  —  Turner  v.  Hearst,  115  Cal,  394; 
Taylor  v.  Hearst,  118  Cal.  366. 

Illinois. — Storey  v.  Wallace,  60  111.  51; 
Owen  v.  McKean,  14  111.  459. 

Indiana.  — See  Brown  v.  Brooks,  3  Ind.  518. 

Michigan.  —  Davis  v.  Marxhausen,  103  Mich. 
315.  See  also  Park  v.  Detroit  Free  Press  Co., 
72  Mich.  560,  16  Am.  St.  Rep.  544. 

Minnesota.  —  Allen  v.  Pioneer-Press  Co.,  40 
Minn.  117,  12  Am.  St.  Rep.  707.  See  also 
Clementron  v.  Minnesota  Tribune  Co.,  45 
Minn.  303;  Holston  7>.  Boyle,  46  Minn.  432 

New  York.  —  Hotchkiss  v.  Oliphant,  2  Hill 
(N.  Y.)  510.    See  also  Heyler  v.  New  York 
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though  such  retraction  was  not  published  until  after  the  action  was  com- 
menced.1 The  retraction  or  apology  must,  however,  have  been  brought  to 
the  attention  of  the  public,  or  at  least  of  those  who  heard  or  read  the 
defamation.2 

(6)  Foundation  of  Charge.  —  It  has  been  held  that  a  defendant  may  show 
in  mitigation  of  damages  that  he  did  not  originate  the  defamator)'  charge,  but 
merely  repeated  or  republished  a  charge  originated  by  another,3  or  may  show 


News  Pub.  Co.,  71  Hun  (N.  Y.)  4,  affirmed  148 
N.  Y.  734-. 

Wisconsin.  —  Bradley  v.  Cramer,  66  Wis. 
297. 

Offer  to  Retract  or  Apologize. —  In  Turton  v. 
New  York  Recorder  Co.,  144  N.  Y.  144,  affirm, 
ing  (C.  PI.  Gen.  T.)  3  Misc.  (N.  Y.)  314,  an 
action  for  a  libel,  an  offer  of  the  defendani  to 
publish  a  retraction,  made  to  the  plaintiff's 
attorney,  and  declined  by  him,  was  held  not 
admissible  in  mitigation  of  damages.  But  in 
Blohm  v.  Bamber,  (Brooklyn  City  Ct.  Gen. 
T.)  10  N.  Y.  Supp  98,  which  was  an  action  for 
slander,  it  was  held  error  to  refuse  to  allow 
the  plaintiff  to  prove,  for  the  purpose  of  miti- 
gating damages,  that  he  had  offered  to  make 
an  apology  to  the  plaintiff.  And  see  also  Even- 
ing Post  Pub.  Co.  v.  Voight,  (C.  C.  A.)  72  Fed. 
Rep.  885. 

Delay  in  Publishing  a  Retraction  can  only 
weaken  its  effect  in  mitigating  punitive  dam- 
ages in  a  case  where  the  evidence  would 
justify  such  damages,  and  cannot  be  evidence 
of  premeditated  wrong  and  make  the  case  thus 
become  a  fit  and  proper  one  for  exemplary 
damages.    Bradley  v.  Cramer,  66  Wis.  297. 

Retraction  Does  Not  Affect  Actual  Damages.  — 
Clementron  v.  Minnesota  Tribune  Co.,  45 
Minn.  303. 

The  Illinois  Statute  restricting  the  plaintiff, 
in  his  recovery,  to  actual  damages  in  case  a 
retraction  has  been  published,  and  forbidding 
a  recovery  of  exemplary  damages  unless  the 
plaintiff  shall,  before  bringing  his  action,  give 
the  defendant  notice  in  writing  to  publish  a 
retraction,  and  allow  him  a  reasonable  time  in 
which  to  do  so,  and  providing  that  proof  of 
such  retraction,  if  published,  shall  be  admis- 
sible in  mitigation  of  damages,  applies  only 
to  the  publishers  of  newpapers.  Prussing 
v.  Jackson,  85  111.  App.  324.  See  also  Park  v. 
Detroit  Free  Press  Co.,  72  Mich.  560,  16  Am. 
St.  Rep.  54.4- 

Publication  Not  Amounting  to  Retraction.  —  A 
subsequent  publication  vindicating  the  plain- 
tiff from  the  charge  against  him  is  admissible 
in  evidence  in  mitigation  of  damages,  although 
it  does  not  amojnt  to  a  retraction  of  the  state- 
ments made  by  the  defendant,  but  attempts  to 
cast  the  responsibility  of  the  charges  upon 
others.  See  Gray  v.  Times  Newspaper  Co.,  74 
Minn.  452. 

It  has  been  held  otherwise  in  the  case  of 
a  subsequent  publication  attempting  to  give 
to  the  libel  a  construction  different  from  that 
alleged  in  the  declaration  in  the  action,  but 
containing  nothing  evincing  a  disposition  to 
recant  or  disavow  the  offensive  parts  of  it. 
Hotchkiss  v.  Oliphant,  2  Hill  (N.  Y.)  510. 

1.  Retraction  Published  After  Commencement  of 
Action.  —  Turner  v.  Hearst,  115  Cal.  394;  Tur- 
ton v.  New  York  Recorder  Co.,  144  N.  Y.  144. 
affirming  (C.  PI.  Gen.  T.)  3  Misc.  (N.  Y.)  314; 


disapproving  Evening  News  Assoc.  v.  Tryon, 
42  Mich.  549,  36  Am.  Rep.  450,  in  which  the 
contrary  was  held. 

The  case  of  Bradford  v.  Edwards,  32  Ala. 
628,  which  is  opposed  to  the  text,  was  decided 
under  a  statute  allowing  only  a  retraction 
published  before  the  commencement  of  the 
action  to  be  shown. 

2.  Apology  in  Newspaper  Should  Be  So  Inserted 
as  to  Attract  Public  Attention. —  Lafone  v. 
Smith,  3  H.  &  N.  735. 

A  Retraction  in  the  Presence  of  the  Defendant's 
Family  Only  has  been  held  not  admissible  in 
mitigation  of  damages,  because  "  it  was  not 
made  in  public,  or  in  a  manner  to  qualify  the 
slander  previously  published;  nor  does  it  ap- 
pear thai  the  retraction  was  ever  communi 
cated  to  the  plaintiff,  or  to  any  person  who 
had  been  apprised  of  the  slander.  It  was  not 
in  any  just  sense  a  recantation  or  withdrawal 
of  the  calumnious  charge."  Kent  v.  Bonzey, 
38  Me.  435- 

3.  Defendant  May  Show  that  He  Did  Not  Origi- 
nate the  Charge  —  England.  —  Mullett  v.  Hul 
ton,  4  Esp.  248;  Saunders  v.  Mills,  6  Bing. 
213,  19  E.  C.  L.  60,  3  M.  &  P.  520;  Duncombc 
v.  Daniel!,  2  Jur.  32.  See  also  Creevy  v.  Carr, 
7  C.  &  P.  64,  32  E.  C.  L.  438. 

United  States.  —  McDonald  v.  Woodruff,  2 
Dill.  (U.  S.)  244,  16  Fed.  Cas.  No.  8,770; 
Broughton  v.  McGrew,  39  Fed.  Rep.  672; 
Smith  v.  Sun  Pub.  Co.,  50  Fed.  Rep.  399; 
Smith  v.  Sun  Printing,  etc.,  Assoc.,  (C.  C.  A.) 
55  Fed.  Rep.  240;  Romavne  v.  Duane,  3 
Wash.  (U.  S.)  246,  20  Fed.  Cas.  No.  12,028. 

Connecticut.  —  Leister  v.  Smith,  2  Root 
(Conn.)  24. 

Florida. —  Hoey  v.  Fletcher,  39  Fla.  325. 

Illinois.  —  Hintz  v.  Graupner,  138  111.  158, 
affirming  37  111.  App.  510. 

Iowa.  —  Hinkle  v.  Davenport,  38  Iowa 
355- 

Kentucky.  —  Williams  v.  Greenvvade,  3  Dana 
(Ky.)  432;  Evans  v.  Smith,  5  T.  B.  Mon.  (Ky.) 
363,  17  Am.  Dec.  74;  Patker  v.  McQueen,  8 
B.  Mon.  (Ky.)  18;  Nicholson  v.  Rust,  (Ky. 
1899)  52  S.  W.  Rep.  933. 

Michigan.  —  Hay  v.  Reid,  85  Mich.  296. 
See  also  Brewer  v.  Chase,  121  Mich.  526;  Orth 
v.  Featherly,  87  Mich.  315;  Wolff  v.  Smith,  112 
Mich.  360. 

Minnesota.  —  Hewitt  v.  Pioneer-Press  Co., 
23  Minn.  178,  23  Am.  Rep.  680. 

Missouri.  —  Hawkins  v.  Globe  Printing  Co., 
10  Mo.  App.  174;  Baldwin  v.  Boulware.  79 
Mo.  App.  5,  2  Mo.  App.  Rep.  359. 

New  Jersey.  —  Hoboken  Printing,  etc.,  Co. 
v.  Kahn,  58  N.  J.  L.  359. 

New  York.  —  Witcher  v.  Jones,  (C.  PI.  Gen. 
T.)  17  \.  Y.  Supp.  491,  affirmed  137  N.  Y.  599; 
I'.ilmer  v.  Matthews,  162  N.  Y.  100;  Robinson 
v.  Evening  Post  Pub.  Co.,  (Supm.  Ct.  Spec. 
T.)  25  Misc.  (N.  Y.)  243,  28  Civ.  Pro.  (M.  Y.) 
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that  the  charge  which  he  published  was  a  matter  of  common  rumor  or  report.1 


239.  See  also  Moore  v.  Francis,  (Supm.  Ct. 
Gen.  T.)  3  N.  Y.  Supp.  162. 

Pennsylvania.  —  Kennedy  v.  Gregory,  I 
Binn.  (Pa.)  85.  See  also  Beehler  v.  Steever, 
2  Whart.  (Pa.)  313. 

Rhode  Island.— Folwell  v.  Providence  Journal 
Co.,  19  R.  I.  551.    See  also  Rice  v.  Cottrel,  5 

r.  i.  340. 

South  Carolina.  —  Easierwood  v.  Quin,  2 
Brev.  (S.  Car.)  64,  3  Am.  Dec.  700.  See  also 
Jeter  v.  Askew,  2  Spears  L.  (S.  Car.)  633;  Gallo- 
way v.  Courtney,  10  Rich.  L.  (S.  Car.)  414. 

Texas.  —  Schulze  v.  Zalonick,  18  Tex.  Civ. 
App  296. 

Utah.  —  See  Fenstermaker  v.  Tribune  Pub. 
Co.,  13  Utah  532,  overriding  12  Utah  439. 

Defendant  Must  Have  Been  Influenced  by  Previ- 
ous Publication.  —  Gray  v.  Brooklyn  Union  Pub. 
Co..  35  N.  Y.  App.  Div.  286. 

Origin  of  Defamation  Must  Be  Pleaded.  —  Gray 
v.  Brooklyn  Union  Pub.  Co.,  35  N.  Y.  App. 
Div.  286. 

Other  Publications  Must  Have  Preceded  That  of 
Defendant.  —  Palmer  v.  Matthews,  162  N.  Y. 
100,  reversing  29  N.  Y.  App.  Div.  149;  Saund- 
ers v.  Mills,  6  Bing.  213,  19  E.  C.  L.  60,  3  M. 
&  P.  520.  See  also  Smith  v.  Sun  Printing, 
etc.,  Assoc.,  (C.  C.  A.)  55  Fed.  Rep.  240;  En- 
quirer Co.  v.  Johnston,  (C.  C.  A.)  72  Fed.  Rep. 
443-  Wilson  v.  Fitch.  41  Cal.  363;  Sheahan  v. 
Collins,  20  111.  325.  7i  Am.  Dec.  271;  Van 
Ingen  v.  Mail,  etc..  Pub.  Co.,  (C.  PI.  Gen.  T.) 
14  Misc.  (N.  Y.)  326;  Austin  v.  Bacon,  49 
Hun  (N.  Y.)  386;  Tillotson  v.  Cheetham,  3 
Johns.  (N.  Y.)  56,  3  Am.  Dec.  459;  Palmer  v. 
New  York  News  Pub.  Co.,  31  N.  Y.  App.  Div. 
210;  Gray  v.  Brooklyn  Union  Pub.  Co.,  35  N. 
Y.  App.  Div.  286;  Morrison  v.  Press  Pub.  Co., 
59  N.  Y.  Super.  Ct.  216;  Hatfield  v.  Lasher,  81 
N.  Y.  246;  Mattice  v.  Wilcox,  147  N.  Y.  624. 

The  Defendant  Must  Have  Given  the  Name  of 
the  Author  of  the  slander  at  the  time  of  speak- 
ing the  words.  Jarnigan  v.  Fleming,  43  Miss. 
710,  5  Am.  Rep.  514- 

Other  Publication  or  Communication  Must  Be 
Connected  with  That  Complained  of.  —  McDuff  v. 
Detroit  Evening  Journal  Co.,  84  Mich.  1,  22 
Am.  St.  Rep.  673- 

The  Burden  of  Proof  is  upon  the  defendant  to 
show  ihat  he  received  the  information  upon 
which  he  based  his  defamation,  in  the  manner 
claimed  by  him.    Rice  v.  Cottrc-1,  5  R.  I.  340. 

Where  the  Libel  on  Its  Face  Purports  to  Be 
Based  on  the  Writer's  Own  Knowledge,  he  cannot 
set  up  in  mitigation  of  damages  that  he  heard 
of  the  transactions  mentioned  in  the  publica- 
tion from  others.  Clifton  7.  Lange,  108  Iowa 
472.  See  also  Haskins  v.  Lumsden,  10  Wis. 
359. 

In  the  Case  of  a  Newspaper  Publication  evidence 
that  the  publication  was  based  upon  informa- 
tion communicated  to  the  editor  by  other  per- 
sons is  not  admissible  in  mitigation  of  damages 
unless  the  names  of  such  persons  are  given 
and  it  is  shown  that  they  are  reliable.  Ed- 
wards v.  San  Jose  Printing,  etc.,  Soc,  99  Cal. 
431,  37  Am.  St-  Rep.  70. 

Belief  of  Person  Through  Whom  Defendant  Re- 
<    ceived  Information.  —  Evidence  tending  to  show 
that  the  person  from  whom  the  defendant  re- 
ceived the  injurious  statements  was  warranted 
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in  believing  them  is  not  competent  in  mitiga- 
tion of  damages.  Hawkins  v.  Globe  Printing 
Co.,  10  Mo.  App.  174.  See  also  Morey  v. 
Morning  Journal  Assoc.,  123  N.  Y  207,  20 
Am.  St.  Rep.  730,  affirming  (Supm.  Ct.  Gen. 
T.)  17  N.  Y.  St.  Rep.  266;  Van  Alstyne  v. 
Rochester  Printing  Co.,  25  N.  Y.  App.  Div. 
282. 

A  Statement  by  the  Defendant  that  He  Could 
Prove  His  Charge  By  Another  is  not  admissible 
in  mitigation  where  the  defendant  did  not  say 
that  such  person  had  first  spoken  the  words,  or 
that  he  only  related  what  he  had  heard  from 
such  person.  James  v.  Clarke,  1  Ired.  L.  (23 
N.  Car.)  397. 

Effect  of  Plea  of  Justification.  —  In  Folwell  v. 
Providence  Journal  Co.,  19  R.  I.  551,  the  court 
said:  "When  there  is  a  plea  of  justification, 
evidence  of  the  origin  of  the  slander  is  not 
admissible  for  any  purpose,  because  it  is  not 
a  justification  in  itself,  and  a  plea  of  the  truth 
of  the  words  spoken  or  written  is  such  a  re- 
affirmation of  them  as  to  make  their  origin 
immaterial  in  the  measure  of  damages.  *  *  * 
But  where  no  j  ustification  is  claimed,  we  know 
of  no  case  which  expressly  holds  that  the  fact 
of  information  from  another  cannot  be  shown, 
for  what  it  is  worth,  upon  the  question  of 
damages.  Indeed,  there  seems  to  be  a  com- 
mon agreement  *  *  *  that  one  who  inad- 
vertently repeats  a  slander  is  not  equally 
liable  with  one  who  maliciously  invents  it, 
unless  he  reaffirms  it  by  a  plea  of  its  truth." 

1.  That  Defamation  Is  Based  on  Common  Rumors 
or  Reports,  May  Mitigate  Damages — England. 

 v_   Moor,    1    M.   &   S.   284.    See  also 

Thompson  v.  Nye,  16  Q.  B.  175.  71  E.  C.  L. 
175,  15  Jur.  285,  20  L.  J.  Q.  B.  85. 

Canada.  —  Fournier  v.  Noreau,  12  L.  C.  Jur. 
342. 

United  States.  —  Beardsley  v.  Tappan,  2  Fed. 
Cas.  No.  i,i88«;  Broughton  v.  McGrew,  39 
Fed.  Rep.  672;  Hallam  v.  Post  Pub.  Co.,  55 
Fed.  Rep.  456. 

Colorado.  —  Republican  Pub.  Co.  v.  Mos- 
man,  15  Colo.  399. 

Delaivare.  —  Monis  v.  Barker,  4  Harr.  (Del.) 
520;  Nailor  v.  Ponder,  1  Marv.  (Del.)  408. 

Florida.  —  Montgomery  v.  Knox,  23  Fla. 
595. 

Indiana.  —  Blickenstaff  v.  Perrin,  27  Ind. 
528;  Gray  v.  Elzroth,  10  Ind.  App.  587.  See 
also  Henson  v.  Veatch,  1  Blackf.  (Ind.)  369. 

Iowa. — See  Barr  v.  Hack,  46  Iowa  308; 
Blocker  v.  Schoff,  83  Iowa  265. 

Kentucky.  —  Nicholson  v.  Rust,  (Ky.  1899) 
52  S.  W.  Rep.  933;  Mclntyre  v.  Bransford,  (Ky. 
1891)  17  S.  W.  Rep.  359;  Calloway  v.  Middle- 
ton,  2  A.  K.  Marsh.  (Ky.)  372,  12  Am.  Dec. 
409. 

.  Maryland.  —  Shilling  v.  Carson,  27  Md.  175, 
92  Am.  Dec.  632. 

Michigan.  —  Fowler  v.  Fowler,  113  Mich. 
575;  Burt  v.  McBain,  29  Mich.  260;  Wheaton 
v.  Beechet,  79  Mich.  443;  Long  v.  Tribune 
Printing  Co.,  107  Mich.  207. 

Missouri.  —  Nelson  v.  Wallace,  48  Mo.  App. 
193. 

New  Hampshire.  —  Wetherbee  v.  Marsh,  20 
N.  H.  561,  51  Am.  Dec.  244;  Mason  v.  Mason, 
4  N.  H.  no. 
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But,  on  the  other  hand,  there  are  a  good  many  cases  in  which  both  of  these 
propositions,  and  particularly  the  latter,  have  been  denied.1 

(7)  Mistake.  —  The  defendant  may  show,  under  the  general  issue,  in  order 
to  mitigate  the  damages,  that  his  making  the  defamatory  charge  was  due  to 
a  mistake;  2  but  it  is  otherwise  where  a  justification  has  been  set  up.3 

(8)  Truth  of  Charge  or  Belief  in  Truth.  —  It  is  open  to  the  defendant  to 
plead  and  prove,  in  mitigation  of  damages,  that  the  charge  made  by  him  was 
true,  or  that  at  the  time  he  made  the  charge  he  had  good  cause  for  believing 
and  did  believe  that  it  was  true.1    It  is  generally  considered,  however,  that 


New  Jersey.  —  See  Sayre  v.  Sayre,  25  N.  J. 
L.  235;  Cook  v.  Barkley,  2  N.  J.  L.  169,  2 
Am.  Dec.  343. 

New  York. — Skinner  v.  Powers,  1  Wend. 
(N.  Y.)  451.  See  also  Springstein  v.  Field, 
Anth.  N.  P.  (N.  Y.)  185. 

North  Carolina.  —  Nelson  v.  Evans,  1  Dev. 
L.  (12  N.  Car.)  9. 

Ohio,  —  Young  v.  Slemons,  Wright  (Ohio) 
124;  Van  Dever  v.  Sutphin,  5  Ohio  St.  294; 
Hilbrant  v.  Simmons,  9  Ohio  Cir.  Dec.  566. 

Pennsylvania.  —  Fitzgerald  v.  Stewart,  53 
Pa.  St.  343- 

South  Carolina.  —  Randall  v.  Holsenbake,  3 
Hill  L.  (S.  Car.)  175. 

Tennessee.  —  Lambert  v.  Pharis,  3  Head 
(Tenn.)  622;  West  v.  Walker,  2  Swan  (Tenn.)  33. 

Texas. — Schulze  v.  Jalonick,  18  Tex.  Civ. 
App.  296;  Ledgerwood  v.  Elliott,  (Tex.  Civ. 
App.  1899)  51  S.  W.  Rep.  872. 

Vermont.  —  Bridgman  v.  Hopkins,  34  Vt.  532. 

It  Must  Be  Shown  that  There  Was  No  Malice 
in  the  repetition  of  the  report.  Beaidsley  v. 
Bridgman,  17  Iowa  290.  See  also  Jarnigan 
v.  Fleming,  43  Miss.  711,  5  Am.  Rep.  514. 

Evidence  of  Rumors  Started  by  Defendant  Not 
Admissible.  —  Bell  v.  Parke,  11  Ir.  C.  L.  413. 

The  Defendant  Must  Admit  the  Falsity  of  the 
Humors  in  order  that  they  may  be  admissible 
in  mitigation  of  damages.    Bradley  v.  Gibson, 

9  Ala.  406. 

Rumors  Must  Be  General.  —  Blickenscaff  v. 
Pdrrin,  27  Ind.  527. 

1.  Defendant  Cannot  Show  that  Charge  Origi- 
nated with  Another.  —  Talbutt  v.  Clark,  2  M. 
&  Rob.  312;  Treat  v.  Browning,  4  Conn.  408, 

10  Am.  Dec  156;  Marker  v.  Dunn,  68  Iowa 
720;  Inman  v.  Foster,  8  Wend.  (N.  Y.)  602. 

Defendant  Cannot  Show  that  Defamation  Is 
Merely  a  Repetition  of  Common  Rumors  or  Reports 
—  England.  —  Waithman  v.  Weaver,  11  Price 
257,  note;  Scott  v.  Sampson,  8  Q.  B.  D.  491,  51 
L.  J.  Q.  B.  380,  46  L.  T.  N.  S.  412,  30  W.  R. 
541,  46  J.  P.  408. 

United  States.  —  Sun  Printing,  etc.,  Co.  v. 
Schenck,  (C.  C.  A.)  98  Fed.  Rep.  925. 

Alabama.  — Scott  v.  McKinnish,  15  Ala.  662. 

California.  —  Preston  v.  Frey,  91  Cal.  107. 
See  also  Chamberlin  -'.  Vance,  51  Cal.  83. 

Illinois.  —  Young  v.  Bennett,  5  111.  43. 

Maine.  —  Sickra  v.  Small,  87  Me.  493,  47  Am. 
St.  Rep.  344.  See  also  Powers  v.  Cary,  64 
Me.  9. 

Massachusetts. — Clark  v.  Munsell,  6  Met. 
(Mass.)  373;  Wolcott  v.  Hall,  6  Met.  (Mass.) 
514,  4  Am.  Dec.  173;  Alderman  v.  French,  1 
Pick.  (Mass.)  1,  it  Am.  Dec.  114:  Mahonev 
•<'.  Belford,  132  Mass.  393.  See  also  Stone  v. 
Varney,  7  Met.  (Mass.)  86,  39  Am.  Dec.  762. 

Missouri.  —  Anthony  v.  Stephens,  I  Mo. 
254,  13  Am.  Dec.  497. 


New  York.  —  Mapes  v.  Weeks,  4  Wend.  (N. 
Y.)  659;  Matson  v.  Buck,  5  Cow.  (N.  Y.)  499. 
See  also  Kennedy  v.  Gifford,  19  Wend.  (N.  Y.) 
296;  Johnson  v.  Brown,  57  Barb.  (N.  Y.)  118; 
Cole  v.  Perry,  8  Cow.  (N.  Y.)  214. 

Pennsylvania.  —  Pease  v.  Shippen,  80  Pa.  St. 
513,  21  Am.  Rep.  116. 

See  also  Moyer  v.  Pine,  4  Mich.  409. 

2.  Mistake  May  Be  Shown.  —  Storey  v.  Early, 
86  111.  461;  Davis  v.  Marxhausen,  103  Mich. 
315;  King  Root,  4  Wend.  (N.  Y.)  113,  21 
Am.  Dec.  102;  Wilson  v.  Apple,  3  Ohio  270; 
Minesinger  v.  Kerr,  9  Pa.  St.  312. 

Mistake  of  Newspaper  Correspondent.  —  Where, 
in  an  action  against  a  newspaper  company  for 
a  libel  published  in  its  paper,  it  appears  that 
the  defendant  published  the  article  without 
any  inquiry  or  knowledge  on  the  subject,  a 
mistake  of  the  correspondent  who  wrote  the 
article  cannot  be  shown.  Morey  v.  Mornine 
Journal  Assoc.,  123  N.  Y.  207,  20  Am.  St.  Rep. 
730,  affirming  (Supm.  Ct.  Gen.  T.)  1  N.  Y. 
Supp.  475. 

3.  Where  Justification  Has  Been  Set  Up.  —  K  i ng 

-\  Root,  4  Wend.  (N.  Y.)  113,  21  Am.  Dec.  102. 

4.  Defendant  May  Plead  and  Prove  Truth  of 
Charge  or  Reasonable  Belief  Therein  —  United 
States.  —  Edwards  v.  Kansas  City  Times  Co., 
32  Fed.  Rep.  813;  Battell  v.  Wallace,  30  Fed. 
Rep.  229.  See  also  Romayne  v.  Duane,  3 
Wash.  (U.  S.)  246,  20  Fed.  Cas.  No.  12,028. 

California.  —  Morris  v.  "Lachman,  68  Cal. 
109. 

Colorado.  —  Republican  Pub.  Qo.v.  Miner, 
12  Colo.  77. 

Iowa.  —  Blocker  v.  Schoff,  83  Iowa  265; 
Fountain  v.  West,  23  Iowa  9,  92  Am.  Dec.  406. 

Michigan.  —  See  Hay  v.  Reid,  85  Mich.  296. 

Neiv  York.  —  Doe  v.  Roe,  32  Hun  (N.  Y.) 
628;  Weed  v.  Bibbins,  32  Barb.  (N.  Y.)  315- 
Dole  vin  v.  Wilder,  7  Robt.  (N.  Y.)  319,  34 
How.  Pr.  (N.  Y.)  488;  Roeber  v.  New  Yorker 
Staats  Zeitung,  1  N.  Y.  App.  Div.  427;  Bush 
v.  Prosser,  11  N.  Y.  347,  reversing  13  Barb.  (N. 
Y.)  221,  overruling  Graham  v.  Stone,  (Supm. 
Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  15;  Brown  v. 
Orvis,  (Supm.  Ct.)  6  How.  Pr.  (N.  Y.)  376; 
Ayres  v.  Covill,  18  Barb.  (N.  Y.)  260.  See  also 
Bisbey  v.  Shaw,  12  N.  Y.  67. 

Pennsylvania.  —  See  Beehler  v.  Sleever,  2 
Whart.  (Pa.)  313. 

Texas.  —  See  Patten  v.  Belo,  79  Tex.  41. 

A  Plea  Justifying  One  of  Several  Charges  is  good 
as  going  in  mitigation  of  damages;  but  the 
part  justified  must  be  distinct  and  severable 
from  the  rest,  and  must  be  the  precise  charge 
and  the  whole  of  the  precise  charge.  Jones 
v.  Greelev,  25  Fla.  629. 

When  Similar  Acts  May  Be  Pleaded  and  Proved. 
—  Where  the  alleged  libel  is  a  charge  of  < 
ruption  against  a  public  officer,  the  defendant 
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where  a  defendant  has  pleaded  merely  the  general  issue,  and  not  the  truth  of 
the  charge  he  cannot  be  allowed  to  show  in  mitigation  that  the  charge 
is  true  1  But  it  is  otherwise  as  to  facts  which  tend  to  show  a  reasonable 
belief  in  the  truth  of  the  charge,  but  do  not  tend  to  show  that  as  a  matter  of 
fact  it  was  true.2  . 

(o)  Facts  Must  Have  Been  Known  to  Defendant.  —  It  is  the  general  rule 
that  the  defendant  can  show  in  mitigation  of  damages  only  such  facts  and 
circumstances  as  were  known  to  him  before  or  at  the  time  when  he  published 
or  uttered  the  libel  or  slander,3  though  there  are,  naturally,  some  matters  in 


may  plead  and  show  in  mitigation  specific  in- 
stances of  the  same  kind  of  corruption.  Kim- 
ball v.  Fernandez,  41  Wis.  329. 

Circumstances  Not  Tending  to  Show  Truth  of 
Charge. —  See  Skinner  v.  Grant,  12  Vl.  456. 

See  also  R  v.  M  ,  21  Wis.  50. 

1.  Truth  of  Charge  Cannot  be  Shown  under  Gen- 
eral Issue  —  England.  —  Underwood  v.  Parks, 
2  Stra.  1200;  Vessey  v.  Pike,  3  C.  &  P.  512,  14 
E.  C.  L.  420.  See  also  Rumsey  v.  Webb,  C. 
&  M.  104,  41  E.  C.  L.  63. 

Colorado. — See  Republican  Pub.  Co.  v. 
Miner,  12  Colo.  77. 

Connecticut. — Treat  v.  Browning,  4  Conn. 
408,  10  Am.  Dec.  156;  Atwater  v.  Morning 
News  Co.,  67  Conn.  504;  Swift  v.  Dickerman, 
31  Conn.  285;  Donaghue  v.  Gaffy,  53  Conn. 
43.    See  also  Williams  v.  Miner,  18  Conn.  464. 

Florida.  —  See  Jones  v.  Townsend,  21  Fla. 
431,  58  Am.  Rep.  676. 

Illinois.  —  Regnier  v.  Cabot,  7  111.  34;  Owen 
v.  McKean,  14  111.  459' 

Indiana.—  Teagle  v.  Deboy,  8  Blackf.  (Ind.) 
134;  Blickenstaff  v.  Perrin,  27  Ind.  527.  See 
also  Burke  v.  Miller,  6  Blackf.  (Ind.)  155. 

Kentucky.  —  Harper  v.  Harper,  10  Bush 
(Ky.)  447."  See  also  Hart  v.  Reed,  1  B.  Mon. 
(Ky.)  166,  35  Am.  Dec.  179. 

Massachusetts.  —  Alderman  v.  French,  1 
Pick.  (Mass.)  1,  n  Am.  Dec.  114. 

Michigan.  — Thompson  v.  Bowers,  1  Dougl. 
(Mich.)  321. 

Mississippi.  —  Jarnigan  v.  Fleming,  43  Miss. 
710,  5  Am.  Rep.  514. 

New  Hampshire.  —Smart  v.  Blanchard,  42 
N.  H.  137;  Dame  v.  Kenney,  25  N.  H.  318; 
Pallet  v.  Sargent,  36  N.  H.  496;  Knight  v. 
Foster,  39  N.  H.  576. 

New  Jersey. — Sayre  v.  Sayre,  25  N.  J.  L. 
235;  Cook  v.  Barkley,  2  N.  J.  L.  156. 

New  York.  —  Root  v.  King,  7  Cow.  (N.  Y.) 
613,  affirmed  4  Wend.  (N.  Y.)  113,  21  Am.  Dec. 
102;  Fero  v.  Ruscoe,  4  N.  Y.  162;  Roeber  v. 
New  Yorker  Siaats  Zeitung,  1  N.  Y.  App.  Div. 
427.  See  also  Snyder  v.  Andrews,  6  Barb.  (N. 
Y.)  43;  Wormouth  v.  Cramer,  3  Wend.  (N.  Y.) 
395,  20  Am.  Dec.  706;  Purple  v.  Horton,  13 
Wend.  (N.  Y.)  9,  27  Am.  Dec.  167. 

Pennsylvania.  —  Updegrove  v.  Zimmerman, 
13  Pa.  St.  619;  Petrie  v.  Rose,  5  W.  &  S.  (Pa.) 
364. 

Tennessee.  —  Hackett  v.  Brown,  2  Heisk. 
(Term-.)  264. 

Virginia.  —  Grant  v.  Hover,  6  Munf.(Va.)  13. 

Proof  by  the  Plaintiff  of  a  Repetition  of  the 
defamatory  words  by  the  defendant  since  the 
commencement  of  the  action  does  not  author- 
ize proof  by  the  latter,  under  the  general  issue, 
that  the  words  are  true.  Teagle  v.  Deboy,  8 
Blackf.  (Ind.)    134,  distinguishing   Warne  v. 
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Chadwell,  2  Stark.  457.  3  E.  C.  L.  487;  Burke 
v.  Miller,  6  Blackf.  (Ind.)  155. 

2.  Defendant  May  Show  Reasonable  Belief  in 
Truth  under  General  Issue  —  England.  —  Kno- 
bell  v.  Fuller,  Peake  Add.  Cas.  139. 

United  States.  —  Cooke  v.  O'Brien,  2  Cranch 
(C.  C.)  17,  6  Fed.  Cas.  No.  3,177.  See  also 
Whitney  v.  Janesville  Gazette,  5  Biss.  (U.  S.) 

33°-  _ 
Connecticut.  —  Williams  v.  Miner,  18  Conn. 

464. 

Florida.  —  Jones  v.  Townsend,  21  Fla.  431, 
58  Am.  Rep.  676;  Coogler  v.  Rhodes,  38  Fla. 
240,  56  Am.  St.  Rep.  170. 

Indiana.  —  See  Mosier  v.  Stoll,  119  Ind.  244. 

Kentucky.  —See.  Hart  v.  Reed,  1  B.  Mon. 
(Ky.)  166/35  Am.  Dec.  179;  Louisville  Press 
Co.  v.  Tennelly.  (Ky.  1899)  49  s-  w-  ReP-  I5- 

Maryland.  —  Wagner  v.  Holbrunner,  7  Gill 
(Md.)  296;  Shilling  v.  Carson,  27  Md.  175,  92 
Am.  Dec.  682. 

Michigan.  —  Hitchcock  v.  Moore,  70  Mich. 
112,  14  Am.  St.  Rep.  474. 

Nevada.  —  Thompson  v.  Powning,  15  Nev. 
195. 

New  York.  —  Stanley  v.  Webb,  21  Barb.  (N. 
Y.)  148. 

Ohio.  —  Reynolds  v.  Tucker,  6  Ohio  St.  516, 
67  Am.  Dec.  353;  Wilson  v.  Apple,  3  Ohio  270. 
.  South  Carolina.  —  Randall  v.  Holsenbake,  3 
Hill  L.  (S.  Car.)  175. 

Contra.  —  Pallet  v.  Sargent,  36  N.  H.  496. 
See  also  Sickra  v.  Small,  87  Me.  493,  47  Am. 
St.  Rep.  344;  Watson  v.  Moore,  2  Cush. 
(Mass.)  134;  M'Alexander  v.  Harris,  6  Munf. 
(Va.)  465. 

3.  Facts  Must  Have  Been  Known  to  Defendant 

—  England.  —  Watts  v.  Fraser,  2  N.  &  P.  157. 
W.  W.  &  D.  451,  7  Ad.  &  El.  223,  34  E.  C. 
L.  82. 

United  States.  —  Sun  Printing,  etc.,  Assoc. 
v.  Schenck,  (C.  C.  A.)  98  Fed.  Rep.  925. 

California.  —  Barkly  v.  Copeland,  74  Cal.  1, 
5  Am.  St.  Rep.  413. 

Iowa.—  Hanners  v.  McClelland,  74  Iowa  318; 
Hulbert  v.  New  Nonpareil  Co.,  (Iowa  1900)  82 
N.  W.  Rep.  928. 
Maryland.  —  Huffer  v.  Miller,  74  Md.  454- 
Michigan.  —  Simons  v.  Burnham,  102  Mich. 
189;  Hitchcock  v.  Moore,  70  Mich.  112,  14  Am. 
St.  Rep.  474. 

Minnesota.  —  Larrabee  v.  Minnesota  Tribune 
Co.,  36  Minn.  14T. 

New  York.  —  Grant  v.  Herald  Co..  42  N.  Y. 
App.  Div.  354;  Hatfield  v.  Lasher,  81  N.  Y. 
247,  (Supm.  Ct.  Gen.  T.)  57  How.  Pr.  (N.  Y.) 
258,  17  Hun  (N.  Y.)  23;  Ward  v.  Deane,  (Supm. 
Ct.  Gen.  T.)  10  N.  Y.  Supp.  421;  Morey  v. 
Morning  Journal  Assoc.,  123  N.  Y.  207,  20  Am. 
St.  Rep.  730,  affirming  (Supm.  Ct.  Gen.  T.)  17 
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mitigation  to  which  this  rule  cannot  apply.1 

10.  Amount  of  Recovery  —  a.  No  LEGAL  MEASURE  OF  DAMAGES.  —  In 
actions  for  libel  or  slander  there  is  no  legal  measure  of  the  general  or  punitive 
damages.2 

b.  Recovery  Limited  to  Amount  Claimed  in  Pleadings. — The 
plaintiff  is,  however,  always  restricted  in  his  recovery  to  the  amount  which 
he  has  claimed  as  damages  in  his  pleadings,  and  can  never  be  allowed  to 
recover  more  than  the  sum  so  fixed,  which  must  be  taken  as  the  most  that  he 
considers  himself  entitled  to.3 

c.  Question  for  Jury.  — The  amount  of  damages  to  be  awarded  to  the 
plaintiff  is  essentially  a  question  for  the  jury.4 


N.  Y.  St.  Rep.  266;  Willover  v.  Hill,  72  N.  Y. 
36;  Witcher  v.  Jones,  (C.  PI.  Gen.  T.)  17  N.  Y. 
S.ipp.  49T,  affirmed  137  N  Y.  599.  See  also 
Bush  v.  Prosper,  11  N.  Y.  347. 

Texas. — See  Schulze  v.  Jalonick,  18  Tex. 
Civ.  App.  296. 

Wisconsin. —  Massuere  v.  Dickens,  70 
Wis.  83. 

Matters  Occurring  Subsequently  to  the  Publica- 
tion of  the  libel  cannot  be  considered  in  miti- 
gation of  damages.  Edwards  v.  Kansas  City 
Times  Co  ,  32  Fed.  Rep.  813. 

1.  The  Rule  Cannot  Apply  to  matters  in  miti- 
gation, such  as  a  retraction  or  apology,  or  the 
fact  that  the  charge  was  made  under  a  mis- 
tak:. 

2.  No  Legal  Measure  of  Damages.  —  Brown  v. 
Autrey,  78  Ga.  753;  Hartman  v.  Morning 
Journal  Assoc.,  (C.  PI.  G311.  T.)  19  N.  Y.  Supp. 
398,  affirmed  138  N.  Y.  638.  S3e  also  Smith 
v.  Sun  Pub.  Co.,  50  Fed.  Rep.  399;  Gibson  v. 
Cincinnati  Enquirer,  2  Flipp.  (U.  S.)  121; 
Wadsworth  v.  Treat,  43  Me.  163;  Shute  v. 
Barrett,  7  Pick.  (Mass.)  84;  Coleman  v.  South- 
wick,  9  Johns.  (N.  Y.)  52,  6  Am.  Dec.  253; 
Wavle  v.  Wavle,  9  Hun  (M.  Y.)  125. 

3.  Recovery  Limited  to  Amount  Claimed  in 
Pleadings.  —  Pool  v.  Defers,  30  Ala.  672;  Louis- 
villj  Press  Co.  v.  Tennelly,  (Ky.  1899)49  S. 
W.  Rep.  15;  Smith  v.  Times  Co.,  4  Pa.  Dist. 
399- 

Under  the  Missouri  Statute  a  plaintiff  in  an 
aclion  of  libel,  who  has  claimed  no  exemplary 
damages,  is  entitled  to  none.  St.  Louis  Cloth- 
ing Co.  v.  J.  D.  Hill  Dry-Goods  Co.,  156  Mo. 
393- 

4.  Amount  of  Damages  a  Question  for  the  Jury 

—  England. — -Simpson  v.  Robinson,  12  Q.  B. 
511,  64  E.  C.  L.  511,  13  Jur.  187,  18  L.  J.  Q.  B. 
73;  Davis  v.  Shepstone,  11  App.  Cas.  187. 

Canada.  —  Mail  Printing  Co.  v.  Laflamme,  4 
Montreal  Q.  B  84. 

United  States.  —  McDonald  v.  Woodruff,  2 
Dill.  (U.  S.)  244,  16  Fed.  Cas.  No.  8,770; 
Broughlon  v.  McGrew,  39  Fed.  Rep.  672; 
Smith  v.  Sun  Pub.  Co.,  50  Fed.  Rep.  399;  Gib- 
sjii  v.  Cincinnati  Enquirer,  2  Flipp  (U.  S.)  121; 
Times  Pub.  Co.  v.  Carlisle,  (C.  C.  A.)  94  Fed. 
Rep.  762;  Smith  v.  Sun  Printing,  etc  ,  Assoc., 
(C.  C.  A.)  55  Fed.  Rep.  240. 

Alabama. — Johnson  v.  Robertson,  8  Port. 
(Ala.)  486;  Pool  v.  Devers,  30  Ala.  672. 

California.  —  Wilson  v.  Fitch,  41  Cal.  386; 
Lick  v.  Owen,  47  Cal,  252;  Harris  v.  Zanone, 
93  Cal.  59;  Childers  v.  San  Jose  Mercury 
Printing,  etc.,  Co.,  105  Cal.  284,  45  Am.  St. 
Rep.  40.  See  also  Rhodes  v.  Naglee,  66  Cal. 
677. 


Colorado.  —  Republican  Pub.  Co.  v.  Miner, 
12  Colo.  77;  Hazy  v.  Woitke,  23  Colo.  556. 

Delaware.  —  Layton  v.  Harris,  3  Harr.  (Del.) 
406;  Delaware  State  F.  &  M.  Ins.  Co.  v.  Croas- 
dale,  6  Houst.  (Del.)  181. 

Florida. — Jones  v.  Greeley,  25  Fla.  629. 

Georgia. —  Henderson  v.  Fox,  83  Ga.  233. 
See  also  Ransone  v.  Christian,  49  Ga.  491. 

Illinois.  —  Spencers.  McMasters,  16  111.  405; 
Freeman  v.  Tinsley,  50  111.  497;  Storey  v. 
Wallace,  60  111.  51;  Hintz  v.  Graupner,  138 
111.  158,  affirming  37  III.  App.  5 16. 

Indiana.  —  Yeates  v.  Reed,  4  Blackf.  (Ind.) 
463,  82  Am.  Dec.  43;  Dunn  v.  Hall,  1  Ind.  344; 
Indianapolis  Sun  Co.  1.  Horrell,  53  Ind.  527; 
Dean  v.  Miller,  66  Ind.  440;  Gabe  v.  McGin- 
nis,  68  Ind.  538;  Marks  v.  Jacobs,  76  Ind.  216; 
Sanders  v.  Johnson,  6  Blackf.  (Ind.)  50,  36 
Am.  Dec.  564;  Clarkson  v.  McCarty,  5  Blackf. 
(Ind.)  574;  Guard  v.  Risk,  11  Ind.  156;  Mc- 
Intire  v.  Young,  6  Blackf.  (Ind.)  496,  39  Am. 
Dec.  443;  Iseley  v.  Lovejoy,  8  Blackf.  (Ind  ) 
462;  Alexander  v.  Thomas,  25  Ind.  268.  See 
also  Belck  v.  Belck,  97  Ind.  73;  Alley  v.  Neely, 
5  Blackf.  (Ind.)  200. 

Iowa.- — Hulbert  ?'.  New  Nonpareil  Co., 
(Iowa  1900)  82  N.  W.  Rep.  928;  Wimer  v.  All- 
baugh,  78  Iowa  79,  16  Am.  St.  Rep.  422;  Clear 
v.  Reasor,  29  Iowa  327. 

Kansas.  —  Miles  -'.  Harrington,  8  Kan.  425. 

Kentucky.  —  Trabue  v.  Mays,  3  Dana  (Ky.) 
138,  28  Am.  Dec.  61,  See  also  McCauley  v. 
Elrod,  (Ky.  1894)  27  S.  W.  Rep.  867;  Blackwell 
-'.  Johnston,  (Ky.  1900)  56  S.  W.  Rep.  12. 

Louisiana.  — See  Coussirat  v.  Olivier,  21  La. 
Ann.  50. 

Maine.  —  Wadsworth  v.  Treat,  43  Me.  163. 
Maryland.  —  Rigden  v.  Wolcott,  6  Gill  &  J. 
(Md.)  413. 

Massachusetts.  —  Shute  v.  Barrett,  7  Pick. 
(Mass.)  82;  Bishop  v.  Journal  Newspaper  Co., 
168  Mass.  327. 

Michigan.  —  See  Orlh  v.  Featherly,  87  Mich. 
315- 

Minnesota.  — Gray  r.  Times  Newspaper  Co., 
74  Minn.  452. 

Missouri.  —  Boogher  v.  Knapp,  76  Mo.  457; 
Arnold  v.  Sayings  Co.,  76  Mo.  App.  159.  See 
also  Prire  v.  Whitely,  50  Mo.  439. 

Nebraska.  —  Bee  Pub.  Co.  v.  World  Pub. 
Co.,  (Neb.  1900)  82  N.  W.  Rep.  28. 

Nevada.  —  Thompson  v.  Powning,  15  Nev. 
195. 

New  York.  —  Holmes  v.  Jones,  121  N.  Y. 
461;  Bergmann  -\  Jones,  94  N.  Y.  51;  Little- 
j  >hn  r\  Greeley,  (Supm.  Ct.)  13  Abb.  Pr.  (N. 
Y  )  41 ;  Coleman  v.  Soulhwick,  9  Johns.  (N.  Y.) 
52,  6  Am.  Dec.  253;  Wavle  v.  Wavle,  9  Hun 
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A  Verdict  Will  Not  Be  Disturbed  as  Excessive  unless  the  amount  awarded  is  SO 
grossly  disproportionate  to  the  injury  and  unreasonable  under  the  circum- 
stances of  the  case  as  to  shock  the  moral  sense  and  raise  a  presumption  that 
the  jury  acted  under  the  influence  of  gross  error,  partiality,  passion,  prejudice, 
or  corruption,1  or,  it  has  been  said,  unless  their  disregard  of  proper  instructions 
is  apparent  upon  the  record,2  or  strong  circumstances  of  mitigation  appear. 
And  in  Utah  the  court  has  gone  so  far  as  to  say  without  any  qualification 
that  in  an  action  for  libel  a  new  trial  will  not  be  granted  on  the  ground  that 
the  damages  are  excessive.4 

A  Verdict  Will  Not  Be  Disturbed  for  Inadequacy  of  the  damages  awarded  unless  a 
strong  case  is  made  out,5  or  it  is  also  shown  that  there  was  prejudicial  error 


(N.  Y.)  125;  Douglass  v.  Tousey,  2  Wend.  (N. 
Y  )  352,  20  Am.  Dec.  616;  Root  v.  King,  7 
Cow.  (N.  Y.)  613,  4  Wend.  (N.  Y.)  113,  21  Am. 
Dec.  102;  Hariman  v.  Morning  Journal  Assoc., 
(C.  PI.  Gen.  T.)  19  N.  Y.  Supp.  398,  affirmed 
138  N.  Y.  638;  Young  v.  Fox,  26  N.  Y.  App. 
Div.  261;  Warner  v.  Press  Pub.  Co.,  132  N.  Y. 
181;  Mattice  v.  Wilcox,  147  N.  Y.  624;  Alhger 
v.  Brooklyn  Daily  Eagle,  (Supm.  Cl..  Gen.  T.) 
6  N.  Y.  Supp.  no. 

North  Carolina. —  Sue  Sample  v.  Wynn, 
Busb.  L.  (44  N.  Car.)  319 

Ohio.  —  Nevvbraugh  v.  Curry,  Wright  (Ohio) 

^  Pennsylvania.  —  Neeb  v.  Hope,  in  Pa.  St. 
145;  Smith  v.  Times  Pub.  Co.,  4  Pa.  Dist.  399. 

Rhode  Island.  —  Folvvell  v.  Providence 
Journal  Co.,  19  R.  I.  551-  . 

South  Carolina.  —  Davis  v.  Davis,  2  Nott  & 
M.  (S.  Car.)  8t;  Davis  v.  Ruff,  Cheves  L.  (S. 
Car.)  17,  34  Am.  Dec.  584. 

Texas.  —  Bailey  v.  Chapman,  15  Tex.  Civ. 
App.  240;  Bradstreet  Co.  v.  Gill,  72  Tex.  115, 
13  Am.  St.  Rep.  762;  Belo  v.  Smiih,  (Tex. 
Civ.  App.  1897)  40  S.  W.  Rep.  856. 

Utah.  —  Lowe  v.  Herald  Co.,  6  Utah  175; 
Fensteimaker  v.  Tribune  Pub.  Co.,  13  Utah 
532. 

Wisconsin.  —  Rogers  v.  Henry,  32  Wis.  327; 
Bowe  v.  Rogers,  50  Wis.  598;  Grace  v.  Mc- 
Arthur,  76  Wis.  641;  Muetze  v.  Tuteur,  77 
Wis.  236,  20  Am.  St.  Rep.  115. 

The  Jury  Must  Be  Restricted  to  the  Evidence, 
and  an  instruction  which  authorizes  them  10 
assess  the  damages  at  such  a  sum  as  they  may 
think  fit,  wilhout  so  restricting  them,  is  im- 
proper.   Searcy  v.  Sudhoff,  84  III.  App.  148. 

1.  Court  Will  Not  Disturb  Verdict  unless  Grossly 
Excessive  —  England.  —  Praed  v.  Graham,  24 
Q.  B.  D.  53,  59'  L-  ]■  0-  B-  230,  38  W.  R.  103. 

Canada.  —  Laflamme  v.  Mail  Printing  Co., 
30  L.  C.  Jur.  87. 

United  States.  —Smith  v.  Sun  Pub.  Co.,  50 
Fed.  Rep.  399;  Gibson  v.  Cincinnati  Enquirer, 
2  Flipp.  (U.  S.)  121. 

California.  —  Harris  v.  Zanone,  93  Cal.  59; 
Wilson  v.  Fitch,  41  Cal.  386. 

Florida.—  Jones  v.  Greeley,  25  Fla.  629. 

Georgia.  —  Brown  v.  Autrey,  78  Ga.  753. 

Illinois.  —  Freeman  v.  Tinsley,  50  111.  497. 

Indiana.  —  Marks  v.  Jacobs,  76  Ind.  216. 

Kentucky.  —  Riley  v.  Nugent,  1  A.  K.  Marsh. 

(Ky.)43i-  „.  , 

Massachusetts.  —  Shute  v.   Barrett,  7  Pick. 

(Mass.)  82. 

Missouri.  —  Lanius  v.  Druggist  Pub.  Co., 
20  Mo.  App.  12. 


New  York.  —  Root  v.  King,  7  Cow.  (N.  Y.) 
613,  4  Wend.  (N.  Y.)  113,  21  Am.  Dec.  102; 
Douglass  v.  Tousey,  2  Wend.  (N.  Y.)  352,  20 
Am.  Dec.  616;  Crate  v.  Dacora,  (Supm.  Ct. 
Gen.  T.)  15  N.  Y.  Supp.  507;  Maeske  v.  Smith, 
59  Hun  (N.  Y.)  615,  12  N.  Y.  Supp.  423.;  South- 
wick  v.  Stevens,  10  Johns.  (N.  Y.)  443;  Hart- 
man  v.  Morning  Journal  Assoc.,  (C.  PI.  Gen. 
T.)  19  N.  Y.  Supp.  398,  affirmed  138  N.  Y.  638; 
Young  f.  Fox,  26  N.  Y.  App.  Div.  261;  Sher- 
man v.  Rogers,  70  Hun  (N.  Y.)  425;  Coleman 
v.  Southwick,  9  Johns.  (N.  Y.)  45,  6  Am.  Dec. 
253. 

West  Virginia.  —  Sweeney  v.  Baker,  13  W. 
Va.  158,  31  Am.  Rep.  757- 

Appellate  Court  Cannot  Consider  Whether  Dam- 
ages Excessive  unless  All  Evidence  upon  the 
Trial  Before  It.  —  Page  v.  Merwin,  54  Conn. 
426. 

A  Federal  Court  Cannot  Set  Aside  a  Verdict  as 

excessive,  upon  a  wrii  of  error,  when  the 
proper  rule  for  the  computation  of  damages 
was  given  10  the  jury.  Smith  v.  Sun  Printing, 
etc.,  Co.,  (C.  C.  A.)  55  Fed.  Rep  240. 

Where  There  Were  Errors  in  the  Rulings  of  the 
trial  court  which  may  have  influenced  the 
jury  in  the  amount  of  their  verdict,  a  new  trial 
will  be  granted.  Ransone  v.  Christian,  49 
Ga.  491.  _ 

Extremely  Large  Verdict  Which  Might  Have 
Resulted  from  Misapprehension  —  New  Trial 
Granted.  —  Malloy  v.  Bennett,  15  Fed.  Rep.  37L 

2.  Disregard  of  Instructions.  —  Lanius  v. 
Druggist  Pub.  Co.,  20  Mo.  App.  12. 

3.  Strong  Circumstances  of  Mitigation  Must  Ap- 
pear to  call  for  a  new  (rial  in  a  libel  suil  on  ihe 
ground  of  excessive  damages.  Hawkins  v. 
Globe  Priming  Co.,  10  Mo.  App.  174. 

4.  New  Trial  Will  Not  Be  Granted  on  Ground 
of  Excessive  Damages.  —  Lowe  v.  Herald  Co.,  6 
Uiah  175.  XT 

5.  Strong  Case  Must  Be  Made  Out.  —  New- 
braugh  v  Curry,  Wright  (Ohio)  511. 

Award  Held  Inadequate.  —  Mequet  v.  Silver- 
man, 52  La.  Ann.  1369-  See  also  Le&er  v- 
Leger,  3  Can.  L.  f.  60. 

Failure  of  Defendant  to  Publish  Retraction  as 
Agreed.  —  In  an  action  for  libel  the  defendant 
admitted  the  mistake  and  offered  to  publish  a 
full  retraction  and  to  pay  the  plaintiff  the  sum 
of  one  hundred  dollars  and  costs,  but  the 
court  entered  judgment  merely  for  money  to 
be  paid,  and  no  retraction  was  ever  published. 
On  appeal  the  damages  were  increased  and 
assessed  at  three  hundred  dollars.  Leonard 
71.  Compagnle  d' Impression,  etc.,  4  Quebec 
Q.  B.  218,  reversing  6  Quebec  Super.  Ct.  333. 
III5  '  Volume  XVIII. 


Damages. 


LIBEL  AND  SLANDER. 


Amount  of  Recovery. 


committed  upon  the  trial,'  or  that  there  was  a  mistake  in  calculation,2  or  mis- 
conduct by  the  jury.3 

d.  Specific  Rulings  as  to  Whether  Damages  Excessive.  —  It 
would  be  of  but  little  practical  use  to  set  out  at  length  the  rulings  of  the 
various  courts  as  to  the  propriety  of  particular  awards,  as  each  case  must 
depend  entirely  upon  the  peculiar  circumstances  which  appear  therein.  In 
the  notes,  however,  have  been  collected  the  leading  cases  in  which  the  courts 
have  passed  upon  whether  or  not  the  damages  allowed  therein  were  excessive,'1 


1.  Error  Must  Be  Shown.  —  Forsdike  v.  Stone, 
L.  R.  3  C.  P.  607,  37  L.  J.  C.  PI.  301;  Remsen 
v.  Bryant.  36  N.  Y.  App.  Div.  240,  affirming  24 
Misc.  (N.  Y.)  238. 

2.  Mistake  in  Calculation.  —  Forsdike  v.  Stone 
L.  R  3  C.  P.  607,  37  L.  J.  C.  PI.  301;  Falvey 
v.  Stanford,  L.  R.  10  Q.  B.  54,  44  L.  J.  Q.  B. 
7,  23  W.  R.  162,  31  L.  T.  N.  S.  677. 

3.  Misconduct  of  Jury.  —  Forsdike  v.  Stone,  L. 
R.  3  C.  P.  607,  37  L.  J.  C.  PI.  301. 

Where  the  Jury  Has  Made  a  Compromise  and 
agreed  to  award  nominal  damages  only,  in- 
stead of  deciding  the  issues,  a  new  trial  will 
be  granted.  Falvey  v.  Stanford,  L.  R.  10  Q. 
B.  54,  44  L.  J.  Q.  B.  7,  23  VV.  R.  162,  31  L.  T. 
N.  S.  677. 

4.  Cases  Illustrative  of  Damages  Held  Excessive 

—  England.  —  Harris  v.  Arnott,  26  L.  R.  Ir.  5s. 

California.  —  Sherwood  v.  Kyle,  125  Cal. 
652;  Rhodes  v.  Naglee,  66  Cal.  677. 

Connecticut.  —  Haight  v.  Hoyt,  50 Conn.  583. 

Illinois.  —  Holmes  v.  Holmes,  64  111.  294; 
Freeman  v.  Tinsley,  50  III.  498. 

Indiana.  —  Kern  v.  Bridwell,  119  Ind.  226, 
12  Am.  St.  Rep.  409. 

Kansas.  —  Drumm  v.  Cessnum,  58  Kan.  331. 

Louisiana.  —  Wimbish  v.  Hamilton,  47  La. 
Ann.  246. 

Maine.  —  Libby  v.  Towle,  90  Me.  262. 
Michigan.  —  McGee    v.    Baumgartner,  121 
Mich.  287. 

Minnesota.  —  Peterson  v.  Western  Union 
Tel.  Co.,  65  Minn.  18,  75  Minn.  368;  Pratt  v. 
Pioneer  Press  Co.,  30  Minn.  41 ;  Gray  v.  Times 
Newspaper  Co.,  78  Minn.  323;  Dennis  v. 
Johnson  42  Minn.  301. 

Nebraska.  —  Bee  Pub.  Co.  v.  World  Pub. 
Co.,  (Neb.  1900)  82  N.  W.  Rep.  28. 

New  York.  —  Cummings  v.  Line,  63  Hun 
(N.  Y.)  636,  18  N.  Y.  Supp.  469;  Crandall 
Barron.  57  Hun  (N.  Y.)  259;  Davey  v.  Davey, 
(Supm.  Ct.  Tr.  T.)  22  Misc.  (N.  Y.)  668, 
affii/ned  56  N.  Y.  Supp.  1106;  White  v.  New- 
comb,  25  N.  Y.  App.  Div.  397;  Van  Alstyne  v. 
Rochester  Printing  Co.,  25  N.  Y.  App.  Div. 
282;  Holmes  v.  Jones,  50  Hun  (N.  Y.)  345. 

Ohio.  —  Simpson  v.  Pitman,  13  Ohio  365; 
Hilbrant  v.  Simmons,  9  Ohio  Cir.  Dec.  566. 

Pennsylvania.  —  Smith  v.  Times  Pub.  Co., 
178  Pa.  St.  481,  39  W.  N.  C.  (Pa.)  329,  reversing 
4  Pa.  Dist.  399. 

Texas.  —  Nunnally  v.  Taliaferro,  82  Tex.  286. 

Wisconsin.  —  Eviston  v.  Cramer,  57  Wis.  570. 

See  also  cases  cited  in  next  note. 

Cases  Illustrative  of  Damages  Held  Not  Exces 
sive  —  England.  —  Brunswick  v.  Harmcr,  14 
Q.  B.  185,  68  E.  C.  L.  185,  14  Jur.  no,  19  L.  J. 
y.  B  20;  Williamson  v.  Freer,  L.  R.  9  C.  P. 
393.  43  L  J.  C.  PI.  161,  22  W.  R.  878,  30  L. 
T.  N.  S.  332;  Shepheard  v.  Whitakcr,  L.  R. 
10  C.  P.  502,  32  L.  T.  N.  S.  402. 

Canada.  —  Marchand  v.  Molleur,  4  Quebec 


Super.  Ct.  120;  Mail  Printing  Co.  v.  Laflamme. 
4  Montreal  y.  B.  84;  McLeod  v.  McLeod,  4 
Montreal  Super.  Ct.  343. 

United  States. — Cooper  v.  Sun  Printing, 
etc.,  Assoc.,  57  Fed.  Rep.  566;  Bennett  v.  Salis- 
bury, 78  Fed.  Rep.  769,  45  U.  S.  App.  636; 
Smith  v.  Sun  Pub.  Co.,  50  Fed.  Rep.  399, 
affirmed  (C.  C.  A.)  55  Fed.  Rep.  241  ($7,500); 
Rutherford  7/.  Morning  Journal  Assoc.,  47 
Fed.  Rep.  487;  Chiatovich  v.  Hanchett,  96  Fed. 
Rep.  681;  Gibson  v.  Cincinnati  Enquirer,  2 
Flipp.  (U.  S.)  121,  10  Fed.  Cas.  No.  5.392. 

California.  — Oilman  v.  McClatchy,  in  Cal. 
606;  Harris  v.  Zanone,  93  Cal.  59;  Mowry  v. 
Raabe,  89  Cal.  606. 

Florida.  —  Jones  v.  Greeley,  25  Fla.  629. 

Georgia.  —  Richardson  v.  Roberts,  23  Ga. 
215;  Fields  v.  Alley,  65  Ga.  637;  Pavlovski  v. 
Thornton,  89  Ga.  829;  Henderson  v.  Fox,  83 
Ga.  233. 

Illinois.  —  Spencer  v.  McMasters,  16  III.  405; 
Upham  v.  Dickinson,  50  111.  97;  Flagg  v. 
Roberts,  67  111.  485;  Miller  v.  Johnson,  79  III. 
58;  Schmisseur  v.  Kreilich,  92  III.  347;  Shoaff 
v.  Funk,  182  111.  224,  affirming  73  111.  App.  550. 

Indiana.  —  Sanders  v.  Johnson,  6  Blackf. 
(Ind.)  51,  36  Am.  Dec.  564;  Teagle  v.  Deboy. 
8  Blackf.  (Ind.)  134;  Justice  v.  Kirlin,  17  Ind. 
588;  Bonham  v.  Keen,  40  Ind.  197;  Knight  v. 
Lee,  80  Ind.  201. 

Kentucky.  —  Hedge  v.  Lehrer,  (Ky.  1893)  37 
S.  W.  Rep.  261;  Faulkner  v.  Wilcox,  2  Litt. 
(Ky.)36g;  Bell  v.  Howard,  4  Litt.  (Ky.)  117; 
Ross  v.  Ross,  5  B.  Mon.  (Ky.)  20. 

Maine.  —  McNally  v.  Burleigh,  91  Me.  22; 
Sanborn  v.  Fickett,  91  Me.  364. 

Massachusetts.  —  Bishop  v.  Journal  News- 
paper Co.,  168  Mass.  327  ($6,000);  Bodwell  v. 
Osgood,  3  Pick.  (Mass.)  379,  15  Am.  Dec.  228; 
Shute  v.  Barrett,  7  Pick.  (Mass.)  82. 

Minnesota.  — Zier  v.  Hoffiin,  33  Minn.  66,  53 
Am.  Rep.  9. 

Missouri.  —  Weaver  v.  Hendrick,  30  Mo. 
502;  Buckley  v.  Knapp,  48  Mo.  152;  Mitchell 
v.  Bradstreet  Co.,  116  Mo.  226,  38  Am.  St. 
Rep.  592;  Robyn  v.  Chronicle  Pub.  Co.,  127 
Mo.  385;  Courtney  v.  Blackwell,  150  Mo.  247; 
Hawkins  z:  Globe  Printing  Co..  10  Mo.  App. 
174;  Lanius  v.  Druggist  Pub.  Co.,  20  Mo. 
App.  12;  Manget  v.  O'Neill,  51  Mo.  App.  35; 
Unterberger  v.  Scharff,  51  Mo.  App.  102, 
Arnold  v.  Sayings  Co..  76  Mo.  App.  159; 
Michael  t.  Matheis,  77  Mo.  App.  556. 

Nebraska.  —  Herzog  v.  Campbell,  47  Neb. 
370. 

New  York.  —  Sanderson  v.  Caldwell,  45  N. 
Y.  398,  6  Am.  Rep.  105;  Scott  v.  Sun  Printing, 
etc.,  Assoc.,  74  Hun  (N.  Y.)  284  ($10,000); 
Douglass  v.  Tousey,  2  Wend.  (N.  Y.)  352,  20 
Am.  Dec.  616;  Payne  v.  Rouss,  46  N.  Y.  App. 
Div.  315;  Krug  v.  Pitass,  16  N.  Y.  App.  Div. 
480;  Alliger  v.  Brooklyn  Daily  Eagle,  (Supm. 
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and  also  cases  in  which  the  courts,  considering  the  damages  awarded  by  the 
jury  excessive,  have  fixed  amounts  which  they  considered  proper  and  either 
have  ordered  judgment  entered  for  such  amount  or  given  the  plaintiff  the  option 
of  remitting  the  excess  over  that  "amount  or  having  a  new  trial.  These  cases 
are  considered  to  be  of  peculiar  value  on  the  question  of  the  measure  of  dam- 
ages, as  each  involves  a  judicial  decision  as  to  the  amount  which  should 
properly  be  allowed  under  the  particular  circumstances.1 

e  Damages  Accruing  After  Commencement  of  Action.  —  In  an 
action  of  libel  or  slander  the  plaintiff  may,  it  has  been  held,  recover  for  dam- 
ages accruing  after  the  bringing  of  the  action  as  well  as  those  accruing  before 
that  time  3  but  an  action  cannot  be  maintained  upon  words  not  actionable 
per  se  where  the  special  damage  alleged  did  not  accrue  until  after  the  sum- 
mons was  issued,3  and  damages  cannot  be  given  for  a  publication  of  the  libel 
after  the  commencement  of  the  action,  for  this  may  be  made  the  subject  ot 
complaint  in  another  action.4 

/  Effect  of  Negligence  of  Plaintiff.  —  Negligence  on  the  part  ot 
the  plaintiff,  after  the  publication  of  the  libel,  by  which  the  injury  is  aggra- 
vated, will  not  bar  him  from  recovering  damages  for  so  much  of  the  injury  as 
was  suffered  prior  to  the  negligence.5 

■g  Attorneys'  Fees  and  Expenses  of  Suit.  —  The  general  rule  seems 
to  be  that  the  plaintiff  in  an  action  of  libel  or  slander  is  not  entitled  to  recover 
for  attorneys'  fees  and  other  expenses  of  suit,6  though  it  has  been  held  that 


Ct.  Gen.  T.)  6  N.  Y.  Supp.  no,  affirmed  ill  N. 
Y.  651;  Hartman  v.  Morning  Journal  Assoc., 
(C.  PI.' Gen.  T.)  19  N.  Y.  Supp.  398,  affirmed 
138  N.  Y.  638  ($5,000);  Jacquelin  v.  Morning 
Journal  Assoc.,  39  N.  Y.  App.  Div.  515;  Palmer 
v.  New  York  News  Pub.  Co.,  31  N.  Y.  App. 
Div.  210  ($7,500);  Sherman  v.  Rogers,  70  Hun 
(N  Y)  425;  Alliger  v.  Mail  Printing  Assoc., 
(Supm.  Ct.  Gen.  T.)  20  N.  Y.  Supp.  763.  19 
N.  Y.  Supp.  584  ($8,000);  Wright  v.  Gregory,  9 
N.  Y.  App.  Div.  85;  Stafford  v.  Morning 
Journal  Assoc.,  68  Hun  (N.  Y.)  467,  affirmed 
142  N.  Y.  598;  Young  v.  Fox,  26  N.  Y.  App. 
Div.  261  ($25,000);  Robertson  v.  Bennett,  44 
N.  Y.  Super.  Ct.  66  ($10,000);  Webber  v-  Vin- 
cent, (Supm.  Ct.  Gen.  T.)  9  N.  Y.  Supp.  roi; 
Ward  v.  Deane,  (Supm.  Ct.  Gen.  T.)  10  N.  Y. 
Supp.  421;  Cruikshank  v.  Gordon,  48  Hun  (N. 
Y  )  308,  affirmed  118  N.  Y.  178:  Wendt  v.  Craig, 
63  Hun  (N.  Y.)  627,  17  N.  Y.  Supp.  748;  Crate 
v  Dacora,  (Supm.  Ct.  Gen.  T.)  15  N.  Y.  Supp. 
607;  Maeske  v.  Smith,  59  Hun  (N.  Y.)  615,  12 
N.  Y.  Supp.  423;  Schoepflin  v.  Coffey,  25  N. 
Y.  App.  Div.  438  ($6,500);  Meyer  v.  Press  Pub. 
Co.,  46  N.  Y.  Super.  Ct.  127;  Southcombe  v. 
Armstrong,  (Brooklyn  City  Ct.  Gen.  T.)  8  N. 
Y.  Supp.  361. 

Ohio.  —  Fisher  v.  Patterson,  14  Ohio  418. 
Pennsylvania.  —  Rhoads  v.  Anderson,  (Pa. 
1888)  13  Atl.  Rep.  823. 

Rhode  Island.  —  Tillinghast  v.  McLeod,  17 
R.  I.  208;  Luft  v.  Lingane,  17  R.  I.  420. 

Texas.  —  Houston  Printing  Co.  v.  Dement, 
18  Tex.  Civ.  App.  30. 

Utah.  —  Turner  v.  Stevens,  8  Utah  75. 
West  Virginia.  —Sweeney  v.  Baker,  13  W. 
Va.  158,  31  Am.  Rep.  757  ($8,000). 

Wisconsin.  —  Grace  v.  McArthur,  76  Wis. 
641;  Plummer  v.  Johnsen,  70  Wis.  131;  Pel- 
lardis  v.  Journal  Printing  Co.,  99  Wis.  156; 
Bowe  v.  Rogers,  50  Wis.  598. 

1,  Damages  Fixed  by  the  Court  —  California. 
—  Sherwood  v.  Kyle,  125  Cal.  652. 
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■Illinois.—  Shoaff  v.  Funk,  73  111.  App.  550, 
affirmed  182  111.  224. 

Indiana.  —  Kern  v.  Bridwell,  119  Ind  226, 
12  Am.  St.  Rep.  409. 

Louisiana.  —  Wimbish  v.  Hamilton,  47  La. 
Ann.  246;  Giacona  v.  Bradstreet  Co.,  48  La. 
Ann.  iiqi;  King  v.  Ballard,  10  La.  Ann.  557. 

Michigan,— McGee  v.  Baumgartner,  121 
Mich.  287. 

Minnesota.  —  Peterson  v.  Western  Union 
Tel.  Co.,  75  Minn.  368. 

Nebraska.  —  Brooks  v.  Dutcher,  22  Neb.  644; 
Bee  Pub.  Co.  v.  World  Pub.  Co.,  (Neb.  1900) 
82  N.  W.  Rep.  28. 

New  York.  —  Davey  v.  Davey,  (Supm  Ct. 
Tr.  T.)  22  Misc.  (N.  Y.)  668,  affirmed  56  N.  Y. 
Supp.  1106;  Turton  v.  New  York  Recorder, 
(C.  PI.  Gen.  T.)  3  Misc.  (N.  Y.)  314,  affirmed 
144  N.  Y.  144;  Holmes  v.  Jones,  50  Hun  (N. 
Y.)  345;  Cummings  v.  Line,  (Supm.  Ct.  Gen. 
T.)  18  N.  Y.  Supp.  469,  affirmed  138  N.  Y.  675. 

Ohio.  —  Hilbrant  v.  Simmons,  9  Ohio  Cir. 
Dec.  566. 

2.  Plaintiff  May  Recover  for  Damages  Accruing 
After  Commencement  of  Action.  —  Weston  v. 
Barnicoat,  175  Mass.  454.  See  also  Goslin  v. 
Corry,  7  M.  &  G.  342,  49  E.  C.  L.  342,  8  Scott 
N.  R.  21. 

3.  Where  Special  Damage  Did  Not  Accrue  until 
After  Summons  Issued.  —  Crawford  v.  Baines 
118  N.  Car.  912. 

4.  Publication  After  Commencement  of  Action. 

—  Long  v.  Chubb,  5  C.  &  P.  55.  24  E.  C.  L. 

2°9-  .  „ 

5.  Negligence  Does  Not  Bar  Recovery  for  Previ- 
ous Injuries.  —  Giacona  v.  Bradstreet  Co.,  48 
La.  Ann.  1191. 

6.  Plaintiff  Not  Entitled  to  Recover  Attorneys' 
Fees,  etc.  —  Indianapolis  Journal  Newspaper 
Co.  v.  Pugh,  6  Ind.  App.  510;  Grotius  v.  Ross, 
24  Ind.  App.  543;  Irlbeck  v.  Bierle,  84  Iowa 
47;  Hicks  v.  Foster,  13  Barb.  (N.  Y.)  663.  See 
also  Thompson  v.  Powning,  15  Nev.  195. 
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in  estimating  punitive  damages  the  jury  might  take  into  account  the  plaintiff's 
counsel  fees. 1 

//.  Costs.  —  In  an  action  of  libel  or  slander,  as  in  other  civil  cases,  the 
costs  usually  follow  the  event  of  the  suit;  *  but  this  is  not  necessarily  so,3  and 
in  some  jurisdictions  there  have  been  enacted  statutes  providing  that  unless 
the  damages  awarded  to  the  plaintiff  shall  exceed  a  specified  amount  he  shall 
recover  no  more  costs  than  damages,  or  only  a  certain  proportion  of  the  costs.4 

XIII.  Limitation  of  Actions  —  1.  In  General.  —  The  time  within  which  an 
action  for  libel  or  slander  must  be  commenced  is  usually  fixed  by  statute/' 
and  there  can  be  no  legal  trial  of  such  an  action  while  a  plea  by  the  defendant 
of  the  statute  of  limitations  remains  unanswered  and  undisposed  of.6 

2.  When  Statute  Begins  to  Run.  —  The  general  rule  is  that  the  statute  begins 
to  run  from  the  time  when  the  libel  is  published  or  the  slander  uttered,7 
even  though  the  person  defamed  has  no  knowledge  thereof  until  some  time 
afterwards.8 

3.  Admissions  or  Repetitions.  —  When  a  right  of  action  for  slander  has  been 

once  barred  by  the  statute  of  limitations,  it  cannot  be  revived  by  an  admission 
of  the  defendant  that  he  did  utter  the  slanderous  words,9  nor  can  the  running 
of  the  statute  be  prevented  by  repetitions  of  the  slander,10  though,  of  course, 
a  separate  action  will  lie  for  any  repetition  within  the  statutory  time.11  But 
in  the  case  of  libel  it  has  been  held  that  a  plea  of  the  statute  of  limitations 
was  overcome  by  proof  that  the  defendant,  within  the  statutory  time,  sold 
one  copy  of  the  paper  containing  the  libel,  though  the  original  publication  of 
the  libel  occurred  many  years  before. 13 

4.  Burden  of  Proof.  —  Where  the  defendant  has  pleaded  the  statute  of 
limitations  and  issue  has  been  joined  thereon,  the  burden  is  upon  the  plaintiff 


1.  Counsel  Fees  May  Be  Considered  in  Estimat- 
ing Punitive  Damages.  —  Wynne  v.  Parsons,  57 
Conn.  73.  See  also  Linsley  v.  Bushnell,  15 
Conn.  225,  38  Am.  Dec.  79;  Noyes  v.  Ward, 
iq  Conn.  264;  Dalton  v.  Beers,  38  Conn.  529; 
Bennett  v.  Gibbons,  55  Conn.  452;  Taylor  v. 
Morton,  61  Miss.  24. 

2.  Successful  Plaintiff  Entitled  to  Costs  —  Eng- 
land.—  Garnett  v.  Bradley,  3  App.  Cas.  944. 
48  L.  J.  Exch.  186,  39  L.  T.  N.  S.  261,  26  W. 
R.  698.  See  also  Hume  v.  Marshall,  37  L.  T. 
711. 

Canada.  —  Croftf.  Jodrey,  28  Nova  Scotia  78. 

United  States.  —  Forrest  v.  Hanson,  1  Cranch 
(C.  C.)  63,  9  Fed.  Cas.  No.  4,943. 

New  York.  —  Goodrich  v.  Stewart,  3  Wend. 
(N.  Y.)  439- 

3.  The  Plaintiff  Is  Not  Always  Entitled  to  Re- 
cover Costs  merely  because  he  is  emitted  to  a 
verdicl  in  his  favor.  Thompson  v.  Powning, 
15  Nev  195. 

4.  Statutory  Limitations  as  to  Costs  —  England. 

—  Marshall  v.  Martin,  L,  R.  5  Q.  B.  239,  39 
L.  J.  Q.  B.  85,  18  W.  R.  378,  21  L.  T.  N.  S. 
788;  Magee  v.  Moyers,  18  W.  R.  842. 

United  Slates. — Hill  v.  Patterson,  Hempst. 
(U.  S.)  173,  12  Fed.  Cas.  No.  6,497(7. 

Tennessee.  —  Fox  v.  Boyd,  104  Tenn.  357. 
Vermont.  —  Parsons  v.  Young,  2  Vt.  434. 

5.  Statutes  Limiting  Time  for  Bringing  Action. 

—  Jean  v.  Hennessy,  69  Iowa  373;  King  v. 
B  illard,  10  La.  Ann.  557;  Miller  v.  Merrill,  14 
Johns.  (N.  Y.)  348;  J.  M.  James  Co.  v.  Con- 
tinental Nat.  Bank,  (Tenn.  1900)  58  S.  W.  Rep. 
261.  See  also  other  cases  cited  throughout 
this  section  and  the  statutes  of  the  various 
j  a  risdicttons. 

6.  Plea  of  Statute  of  Limitations  Must  Be  An- 


swered and  Disposed  of.  —  Huston  v.  McPherson, 

8  Blackf.  (Ind.)  562. 

7.  When  Statute  Begins  to  Run  —  Iowa.  —  Jean 
v.  Hennessy,  69  Iowa  373. 

Louisiana.  —  King  v.  Ballard,  10  La.  Ann. 

557-  , 

Missouri.  —  Barnard  v.  Boulware,  5  Mo. 
454- 

North  Catolina.  —  Fox  v.  Wilson,  3  Jones  L. 
(48  N.  Car.)  485. 

Ohio.  ■ —  Pearl  v.  Koch,  32  Cine.  L.  Bui.  52. 

Tennessee.  —  J.  M.  James  Co.  v.  Continental 
Nat.  Bank,  (Tenn.  1900)  58  S.  W.  Rep.  261. 

Libel  in  Course  of  Judicial  Proceedings  — 
Termination  of  Case.  —  Masterson  v.  Brown,  72 
Fed.  Rep.  136,  30  U.  S.  App.  730. 

Amended  Counts  —  Relation  Back  to  Com- 
mencement of  Suit. —  Bates  v.  Harrington,  51 
Vt.  1. 

Where  Amended  Counts  Make  New  Case  —  De- 
fendant  May  Plead   Statute  of  Limitations.  — 

Schulze  v.  Fox,  53  Md.  37. 

Concealment  of  Cause  of  Action  by  Defendant. 

—  McCarlie  v.  Atkinson,  77  Miss.  594. 

8.  Slander  Not  Known  to  Person  Defamed  until 
Some  Time  After  Utterance.  —  Barnard  v.  Boul- 
ware, 5  Mo.  454. 

9.  Admissions  Cannot  Revive  Right  of  Action. 

—  Vickers  v.  Stoneman,  73  Mich.  419;  Fox  v. 
Wilson,  3  Jones  L.  (48  N.  Cat.)  485. 

10.  Repetitions  Do  Not  Prevent  Running  of 
Statute.  —  Jean  v.  Hennessy,  69  Iowa  373. 

11.  Separate  Action  for  Repetition. — Jean  v. 
Hennessy,  69  Iowa  373. 

12.  Sale  of  Copy  of  Libel  Within  Statutory  Time. 

—  Brunswick  v.  Harmer  14  Q.  B.  1S5,  68  E. 
C.  L.  185,  14  Jur.  no,  19  L.  J.  Q.  B.  20.  In 
this  case  the  court  refused  to  confine  the  dam- 


Ui8 


Volume  XVIII. 


Venue  and  Jurisdiction. 


LIBEL  AND  SLANDER. 


Court  Martial. 


to  show  the  publication  or  speaking  of  the  actionable  words,  or  some  of  them, 
within  the  time  limited  by  the  statute.1 

XIV.  Venue  and  Jurisdiction  —  1.  In  Actions  for  Slander.  —  An  action  for 
slander  is  transitory  in  its  nature,  and  when  the  right  of  action  has  once 
accrued2  the  action  may  be  brought  in  any  jurisdiction  where  the  offender 
may  be  found,  though  the  words  were  uttered  elsewhere.3 

2  In  Actions  or  Prosecutions  for  Libel.  —  An  action  or  prosecution  for  a  libel 
may,'  as  a  general  rule,  be  brought  either  in  the  jurisdiction  where  the 
defendant  resides  or  is  found,4  or  in  any  jurisdiction  where  the  defamatory 
matter  was  published  or  circulated.5 

3.  Court  Martial.  —  A  court  martial  may  probably,  under  proper  circum- 
stances, take  cognizance  of  a  libel  or  slander  by  one  officer  against  another, 
but  where  an  officer  in  the  national  guard  who  is  also  an  editor  of  a  news- 
paper has  written,  in  his  capacity  as  editor,  matter  reflecting  upon  some 
other  officer  or  officers,  the  remedy  of  the  injured  parties  is  only  in  a 
court  of  common-law  jurisdiction  and  not  in  a  court  martial.6 

must  be  brought  in  the  county  where  the  de- 
fendant  resides,  even  though  the  publication 
was  made  in  another  county.  Hall  v.  Royce, 
54  Iowa  136. 

California  Rule  as  to  Newspaper  Libels.—  Matte  r 
of  Kowalsky,  73  Cal.  120. 

5.  Action  or  Prosecution  in  Jurisdiction  Where 
Libel  Published  or  Circulated  —  Eng la nd. —  See 
Lucan  v.  Cavendish,  10  Ir.  L.  537;  Pinkney  v. 
Collins,  1  T.  R.  647,  note  a. 

Canada.  —  Irvine  v.  Duvernay,  4  Quebec  85, 
1  Monireal  Leg.  N.  138. 

United  States.  —  Haskell  v.  Bailey,  25  U.  S. 
App.  99.  See  also  In  re  Buell,  3  Dill.  (U.  S.) 
116. 

Kentucky. —  Louisville  Press  Co.  v.  Tennelly, 
(Ky.  1899)  49  S.  W.  Rep.  15. 

Massachusetts.  —  Com.  v.  Blanding.  3  Pick. 
(Mass.)  304,  15  Am.  Dec.  214.  See  also  Com. 
v.  Macloon,  101  Mass.  6. 

New  York.  —  See  Root  v.  King,  4  Cow.  (N. 
Y.)  403. 

Texas.  —  Bailey  v.  Chapman,  15  Tex.  Civ. 
App.  240. 

Mailing  Libelous  Matter  conslil  utes  a  publica- 
tion both  in  the  jurisdiction  where  it  is  mailed 
and  in  that  where  it  is  received  by  the  ad- 
dressee, and  may  theiefore  support  an  action 
or  prosecution  in  either  jurisdiction.  Rex  r. 
Burden,  4  B.  &  Aid.  95,  6  E.  C.  L.  404;  Ward 
v  Smith,  6  Bing.  749,  19  E.  C.  L.  222,  4  M.  & 
P.  595,  4  C.  &  P.  302,  19  E.  C.  L.  396;  Irvine  v. 
Duvernay,  4  Quebec  85,  1  Montreal  Leg.  N. 
138;  Mills  v.  State,  18  Neb.  575.  See  also 
Com.  v.  Dorrance,  14  Phila.  (Pa.)  671,  36  Leg. 
Int.  (Pa.)  158.  .  . 

Composition  in  One  County  and  Publication  in 
Another. —  A  person  composing  and  writing  a 
libel  in  one  counly,  with  intent  to  publish, 
and  afterwards  publishing  it  in  another,  may 
be  indicted  in  either.  Rex  v.  Burdett,  4  B.  & 
Aid.  95,  6  E.  C.  L.  404. 

What  Law  Governs.—"  It  is  not  the  place 
where  the  libelous  article  is  printed,  but  the 
place  where  it  is  published  and  circulated, 
that  makes  the  words  used  actionable.  Has- 
kell v.  Bailey,  25  U.  S.  App.  9Q-  ... 

6.  When  Court  Martial  Has  No  Jurisdiction.  — 
People  v.  Tovvnsend,  (Supm.  Ct.  Spec  T.)  10 
Abb.  N.  Cas.  (N.  Y.)  169,  affirmed  25  Hun  (N. 
Y.)  313. 
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ages  to  the  injury  arising  out  of  the  single 
publication  within  the  statutory  period. 

1.  Burden  of  Proof.  —  Teague  v.  Williams,  7 
Ala.  814;  Huston  v.  McPherson,  8  Blackf. 
(Ind.)  562;  Pond  v.  Gibson,  5  Allen  (Mass.)  19, 
81  Am.  Dec.  724.  See  also  Hurst  z:  'Parker, 
2  Chit.  249,  18  E.  C.  L.  323,  1  Arch.  N.  P. 
418. 

2.  Words  Actionable  at  Common  Law  may  be 

sued  upon  wherever  the  person  who  published 
or  uttered  them  may  be  found.  Stout  v. 
Wood,  1  Blackf.  (Ind.)  71;  Linville  v.  Early- 
wine,  4  Blackf.  (Ind,)  469. 

Words  Not  Actionable  at  Common  Law  cannot 
be  sued  upon  unless  it  be  shown  that  they  are 
actionable  by  statute  in  the  country  or  state 
where  they  were  published  or  uttered.  That 
they  are  actionable  by  the  statutes  of  the 
country  or  state  where  it  is  sought  to  recover 
for  them  is  not  material.  Stout  v.  Wood,  1 
B!a:kf.  (Ind.)  71;  Langdon  v.  Young,  33  Vt. 
136. 

Presumption  as  to  Actionable  Quality  of  Words. 

—  In  Langdon  v.  Young,  33  Vt.  136,  the  court 
intimated  the  opinion,  without,  however,  de- 
ciding- the  question,  that  it  might  be  presumed, 
even  in  the  absence  of  proof,  that,  a  charge  of 
a  serious  crime,  such  as  giving  poison  with 
the  intent  to  kill  or  to  do  great  bodily  harm, 
would  be  slanderous  in  a  foreign  Christian 
country. 

3.  Action  May  Be  Brought  in  Jurisdiction 
Where  Defendant  Is  Found.  —  Stout  v.  Wood,  1 
Blackf.  (Ind,)  71;  Offutt  v.  Earlywine,  4 
Blackf.  (Ind.)  460;  Teagle  v.  Deboy,  8  Blackf. 
(Ind.)  134;  Lister  v.  Wright,  2  Hill  (N.  Y.)  320; 
Hull  v.  Vreeland,  42  Barb.  (N.  Y.)  513. 

Presumption  as  to  Where  Words  Were  Spoken. 

—  In  an  action  of  slander  it  must  be  presumed 
that  the  words  were  spoken  in  the  state  where 
the  suit  was  brought,  until  the  contrary  is 
proved.  Worth  v.  Butler,  7  Blackf.  (Ind.) 251. 
In  this  case  it  was  claimed  that  the  words 
were  actionable  only  by  statute,  and  therefore 
the  general  rule  as  to  words  actionable  at 
common  law  spoken  in  another  state  did  not 

apply- 
Where  Both  Parties  Reside  in  County  Where 
Cause  of  Action  Arose  —  New  Jersey  Statute.  — 
Kellv  v.  Haugh,  6c  N.  J.  L.  124. 

4.  Under  the  Iowa  Code,  an  action  for  libel 
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XV.  Injunction  Against  Publication  of  Libel  -  1.  English  Rule.  —  In 

the  earlier  English  cases  the  courts  refused  to  grant  any  injunction  against 
the  publication  of  a  libel,  considering  that  their  jurisdiction  did  not  extend  so 
far,1  but  the  later  cases  have  adopted  a  more  liberal  view,  especially  since  the 
Judicature  Act  of  1873,  and  have  considered  it  within  their  power  to  restrain 
the  publication  of  any  libel  which  might  result  in  injury  to  the  property  or 
trade  of  the  person  defamed,3  and  this  view  has  been  extended  to  libels  which 
affected  merely  reputation.3 

There  Must  Be  a  Clear  Case,  however,  to  warrant  this  extraordinary  interposition 
of  the  courts.'1 

2.  United  State3  Rule.  —  In  the  United  States  the  rule  is  that  an  injunction 
cannot  be  issued  to  restrain  the  publication  of  a  libel  or  the  utterance  of  a 
slander.5    In  some  of  the  cases  this  has  been  based  upon  the  ground  that  any 


1.  Cases  Holding  that  Injunction  Could  Not 
Issue. —  Prudential  Assur.  Co.  v.  Knott,  L.  R. 
xo  Ch.  142,  44  L.  J.  Ch.  192,  31  L.  T.  N.  S. 
866,  23  W.  R.  249,  overruling  Dixon  v.  Holden. 
L  R.  7  Eq.  488;  Saxby  v.  Easterbrook,  3  C.  P. 
D  339,  27  W.  R.  188;  Gee  v.  Pritchard,  2 
Swanst.  402;  Anonymous,  2  Atk.  469;  Seeley 
v.  Fisher,  n  Sim.  581;  Hammersmith  Skating 
Rink  Co.  v.  Dublin  Skating  Rink  Co.,  Ir.  R. 
10  Eq.  235;  Clark  v.  Freeman,  11  Beav.  112. 
See  also  Fleming  v.  Newton,  1  H.  L.  Cas.  363; 
Mulkern  v.  Ward,  L.  R.  13  Eq.  619,  26  L.  T. 
N.  S.  831;  Austria  v.  Day,  3  De  G.  F.  &  J. 
217;  Martin  v.  Wright,  6  Sim.  297. 

The  court  has  no  jurisdiction  to  restrain  the 
publication  of  a  libel  merely  because  it  is  a 
libel.  Fisher  v.  Apollinaris  Co.,  L.  R.  10  Ch.' 
297.  44  L.  J.  Ch.  500,  23  W.  R.  460,  32  L.  T. 
N.  S.  628. 

2.  Courts  May  Restrain  Publication  of  Libel  In- 
jurious to  Property  or  Trade.  —  Thorley's  Cattle 
Food  Co.  v.  Massam,  14  Ch.  D.  763,  6  Ch,  D. 
582,  46  L.  J.  Ch.  713;  Thomas  v.  Williams,  14 
Ch.  D.  864;  Dixon  v.  Holden,  L.  R.  7  Eq. 
488,  20  L.  T.  N.  S.  357,  17  W.  R.  482;  Hill  v. 
Davies,  21  Ch.  D.  798,  51  L.  J.  Ch.  845,  47  L. 
T.  N.  S.  82,  31  W.  R.  22;  Quartz  Hill  Consol. 
Gold  Min.  Co.  v.  Beall,  20  Ch.  D.  501,  51  L. 
J.  Ch.  874,  46  L.  T.  N.  S.  746,  30  W.  R.  583; 
Liverpool  Household  Stores  Assoc.  v.  Smith, 
37  Ch.  D.  170,  57  L.  J.  Ch.  85,  57  L.  T.  N.  S. 
770,  58  L.  T.  N.  S.  204,  36  W.  R  485;  Collard 
v.  Marshall,  (1892)  1  Ch.  571;  Bonnard  v. 
Perryman,  (1891)  2  Ch.  269,  60  L.  J.  Ch.  617, 
65  L.  T.  N.  S.  506,  39  W.  R.  435;  Punch  v. 
Boyd,  16  L.  R.  Ir.  476.  See  also  Springhead 
Spinning  Co.  v.  Riley,  L.  R.  6  Eq.  551;  Palin 
v.  Gathercole,  1  Coll.  Ch.  Cas.  565. 

A  Libel  Against  a  Friendly  Society  or  Joint 
Stock  Company  may  be  restrained  by  injunc- 
tion the  same  as  a  libel  which  is  calculated  to 
injure  a  man  in  his  trade  or  a  trading  com- 
pany. Hill  v.  Davies,  21  Ch.  D.  798,  51  L.  J. 
Ch.  845,  47  L.  T.  N.  S.  82,  31  W.  R.  22. 

An  Injunction  May  Be  Issued  Against  a  Slander 
as  well  as  against  a  libel.  Loog  v.  Bean,  26 
Ch.  D.  306,  53  L.  J.  Ch.  1128,  51  L.  T.  N.  S. 
442,  32  W.  R.  994,  48  J.  P.  708. 

3.  Libels  Injurious  to  Character  May  Be  Re 
strained.  —  See  Monson  v.  Tussauds,  (1894)  1 
Q.  B.  671,  9  Reports  177,  63  L.  J.  Q.  B.  454, 
70  L.  T.  N.  S.  335,  58  J.  P.  524;  Collard  v. 
Marshall,  (1892)  1  Ch.  571 ;  Salomons  v.  Knight, 
(1891)  2  Ch.  294. 

4.  There  Must  Be  a  Clear  Case.  —  See  Bonnaid 


v.  Perryman,  (1891)  2  Ch.  269,  60  L.  J.  Ch.  617, 
65  L.  T.  N.  S.  506,  39  W.  R.  435;  Monson  v. 
Tussauds,  (1894)  1  Q.  B.  671,  9  Reports  177, 
63. L.  J.  Q.  B.  454,  70  L.  T.  N.  S.  335,  58  J.  P. 
52.) ;  Liverpool  Household  Stores  Assoc.  v. 
Smith,  37  Ch.  D.  170,  57  L.  J.  Ch.  S<;,  57  L.  T. 
N.  S.  770,  58  L.  T.  N.  S.  204,  36  W.  R.  485; 
Quartz  Hill  Consol.  Gold  Min.  Co.  v.  Beall,  20 
Ch.  D.  wi,  51  L.  J.  Ch.  874,  46  L.  T.  N.  S. 
746,  30  W.  R.  583;  Loog  v.  Bean,  26  Ch.  D. 
306,  53  L.  J.  Ch.  1128,  51  L.  T.  N.  S.  442,  32 
W.  R.  994,  48  J.  P.  708;  Salomons  v.  Knight, 
(1891)  2  Ch.  294.  And  see  further  Bedjow  v. 
Beddow,  9  Ch.  D.  89;  Shaw  v.  Jersey,  4  C.  P. 
D.  120,  359;  Day  v.  Browniigg,  10  Ch.  D. 
294. 

5.  Libel  or  Slander  Cannot  Be  Enjoined  —  United 
States.  —  Kidd  v.  Horry,  28  Fed.  Rep.  773; 
Francis  v.  Flinn,  118  U.  S.  385.  See  also  In- 
ternational Tooth-Crown  Co.  v.  Carmichael,  44 
Fed.  Rep.  350;  Baltimore  Car-Wheel  Co.  v. 
Bemis,  29  Fed.  Rep.  95. 

District  of  Columbia.  —  Donaldson  v.  Wright, 
7  App.  Cas.  (D.  C.)  45. 

Floiida. — See  Reyes  v.  Middleton,  36  Fla. 
99,  51  Am.  St.  Rep.  17 

Georgia.  —  Singer  Mfg.  Co.  v.  Domestic  Sew- 
ing Mach.  Co.  49  Ga.  70,  15  Am.  Rep.  674. 

Illinois.  —  Chicago  City  R.  Co.  v.  General 
Electric  Co.,  74  111.  App.  465;  Allegretti 
Chocolate  Cream  Co.  v.  Rubel,  83  111.  App. 
558;  Everett  Piano  Co.  v.  Bent,  60  111.  App. 
372.  •  _  '• 

Massaclntsetts.  —  Boston  Diatite  Co.  v.  Flor- 
ence Mfg.  Co.,  114  Mass.  69,  19  Am.  Rep.  310; 
Whitehead  v.  Kitson,  119  Mass.  484:  Covell 
v.  Chadwick,  153  Mass.  263,  25  Am.  St.  Rep. 
625.  See  also  Raymond  v.  Russell,  143  Mass. 
29;,  58  Am.  Rep.  137. 

Michigan.  —  Beck  ?>.  Railway  Teamsters 
Protective  Union,  118  Mich.  497. 

Missouri.  —  Hamilton-Brown  Shoe  Co.  v. 
Saxey,  131  Mo.  212,  52  Am.  St.  Rep.  6?2;  Flint 
v.  Hutchinson  Smoke  Burner  Co.,  110  Mo.  493, 
33  Am.  St.  Rep.  476;  Life  Assoc.  of  America 
v.  Boogher,  3  Mo.  App.  173. 

New  York.  —  Maugei  v.  Dick,  (N.  Y.  Super. 
Ct.  Spec.  T.)  55  How.  Pr.  (N.  Y.)  132;  Bran- 
dreth  v.  Lance,  8  Paige  (N.  Y.)  24.  34  Am.  Dec. 
368;  DeWick  v.  Dobson,  18  N.  Y.  App.  Div. 
399;  New  York  Juvenile  Guardian  Soc.  v. 
Roose  / elt,  7  Daly  (N.  Y.)  188.  See  also  Wet- 
more  v.  Scovell,  3  Edw.  (N.  Y.)  515. 

Ohio.  —  Pre-digested  Food  Co.  v.  McNeal,  I 
Ohio  N.  P.  266;  Richter  v.  Journeymen  Tail- 
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such  injunction  would  interfere  with  the  constitutional  guaranty  to  every 
person  of  the  right  to  freely  speak,  write,  or  print  on  any  subject,  being 
responsible  for  the  abuse  of  that  privilege,1  and  it  has  also  been  considered 
that  such  an  injunction  would  contravene  the  constitutional  guaranty  that  the 
right  of  trial  by  jury  shall  remain  inviolate,  the  question  whether  or  not 
certain  words  are  defamatory  being  one  for  the  ju.y.3 

XVI.  Objects  of  Criminal  Libel  or  Slander  —  1.  Families  or  Classes  of 
Persons. —  To  constitute  criminal  libel  or  slander,  it  is  not  necessary  that  the 
words  or  publication  alleged  to  be  defamatory  reflect  upon  the  conduct  or 
character  of  any  particular  individual;  but  if  the  language  used  be  directed 
against  a  particular  family,  or  class  of  persons,  definite  and  small  enough  for 
the  individual  members  to  be  recognized,  it  is  sufficient,  for  the  gist  of  the 
criminal  offense  is  the  tendency  to  stir  up  riot  and  disorder  or  provoke  a 
breach  of  the  peace.3 

2.  Corporations.  —  In  Missouri  it  is  held  that  the  publication  of_  defamatory 
matter  concerning  a  corporation  may  form  the  basis  of  a  prosecution  for  libel, 
as  to  restrict  the  right  of  a  corporation  to  redress  for  such  wrongs  and  to  pro- 
tection against  their  commission  to  a  civil  action  against  the  wrongdoers 
would  afford  them  neither  protection  from  nor  redress  for  such  wrong  in  that 
class  of  cases  where  the  wrongdoer  is  insolvent  and  therefore  unable  to  respond 
in  damages.4 

3.  Chaste  or  Innocent  Women.  —  In  North  Carolina  and  Texas  there  are 
statutes  providing  for  the  punishment  of  any  person  who  attempts  to  injure 
the  reputation  of  a  "chaste  "  or  "innocent "  woman  by  attacks  upon  her 
virtue.5  The  term  "  chaste  or  innocent  woman,"  as  used  in  these  statutes, 
refers  to  actual  character  rather  than  to  reputation,6  and  means  a  woman  who 


ors'  Union,  24  Cine.  L.  Bui.  189,  11  Ohio  Dec. 

(Reprint)  45' 

The  Contrary  Has  Been  Asserted  in  two  Ameri- 
can cases.  As  to  the  first,  that  of  Croft  v. 
Richardson,  (Supm.  Ct.  Spec.  T.)  59  How.  Pr. 
(N.  Y.)  356,  a  federal  court  has  since  said  that 
it  did  not  regard  it  as  of  sufficient  authority 
to  counteract  the  cases  holding  Ihe  contrary, 
"  or  to  disturb  what  we  consider  to  be  the  well- 
established  law  on  the  subject."  Kidd  v. 
Horry,  28  Fed.  Rep.  773.  In  the  second,  that 
of  Bell  v.  Singer  Mfg.  Co.,  65  Ga.  452,  while 
the  court  said,  "  We  recognize  the  rule  that  a 
court  of  equity  upon  a  proper  case  has  the 
power  to  enjoin  the  publication  and  circula- 
tion of  a  libel,"  the  so-called  libel  was  of  such 
a  character  that  the  case  may  be  classed  among 
those  in  which  there  was  an  attempt  to  pre- 
vent persons  from  doing  business  with  the 
complainants  by  means  of  intimidation,  and 
the  language  quoted  may  be  taken  as  applying 
only  to  such  cases.    See  infra,  this  note. 

Where  the  Publication  Goes  Beyond  a  Mere  Libel, 
and  takes  the  form  of  an  attempt  to  create  a 
boycott  against  the  complainants,  or,  by  intim- 
idation, to  prevent  others  from  having  busi- 
ness dealings  with  them,  an  injunction  may 
be  granted.  Emack  v.  Kane,  34  Fed.  Rep.  46; 
Casey  7>.  Cincinnati  Typographical  Union  No. 
3,  415  Fed.  Rep.  135;  Beck  v.  Railway  Team- 
sters Protective  Union,  118  Mich.  497.  In  all 
of  these  cases,  however,  the  rule  set  out  in  the 
text  is  admitted. 

See  also  the  title  Labor  Combinations,  ante, 
p.  92. 

1.  Interference  with  Right  of  Free  Speech,  etc. 

—  Beck  v.  Railway  Teamsters  Protective 
Union,  118  Mich.  497;  Hamilton-Brown  Shoe 

18  C.  of  L. — 71  1121 


Co.  v.  Saxey,  131  Mo.  212,  52  Am.  St.  Rep. 
622;  Life  Assoc.  of  America  v.  Boogher,  3 
Mo.  App.  173;  New  York  Juvenile  Guardian 
Soc.  v.  Roosevelt,  7  Daly  (N.  Y.)  t88. 

2.  Interference  with  Right  of  Trial  by  Jury.  — 
Flint  v,  Hutchinson  Smoke  Burner  Co.,  110 
Mo.  492,  33  Am.  St.  Rep.  476.  See  also  Kidd 
v.  Horry,  28  Fed.  Rep.  773- 

After  a  Verdict  in  Favor  of  the  Plaintiff,  he  can 
have  an  injunction  to  restrain  any  further 
publication  of  that  which  the  jury  has  found 
to  be  actionable  libel  or  slander.  Flint  v. 
Hutchinson  Smoke  Burner  Co.,  no  Mo.  492, 
33  Am.  St.  Rep.  476. 

3.  Defamation  of  Family  or  Class  —  England. 
—  Rex  v.  Williams,  5  B.  &  Aid.  595,  7  E.  C. 
L.  200;  Rex  v.  Osborne,  2  Barn.  K.  B.  138, 
166;  Reg.  v.  Gathercole,  2  Lewin  C.  C.  237; 
Rex  v.  Campbell,  K.  B.  Mil.  Term  1808,  cited 
in  Holt  on  Libel,  249,  250. 

Kansas.  —State  v.  Brady,  44  Kan.  435,  21 
Am.  St.  Rep.  296. 

New  Hampshire.  —  Palmer  v.  Concord,  48 
N.  H.  an. 

Texas.  —  Jones  v.  State,  38  Tex.  Cnm.  364, 
citing  13  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
499- 

4.  Criminal    Libel    Against  Corporations.— 

Boogher  v.  Life  Assoc.  of  America,  75  M°-  3r9. 
42  Am.  Rep.  413;  State  v.  Boogher,  3  Mo. 
ApD.  4.42;  Brennan  v.  Tracy,  2  Mo.  App.  540. 

5*.  Chaste  or  Innocent  Woman.  —  State  v.  Shoe- 
maker, 101  N.  Car.  690;  State  v.  Moody,  98  N. 
Car.  671.  See  also  cases  cited  throughout 
this  section. 

6.  A  Mere  Reputation  for  Chastity  Is  Not  Suffi- 
cient to  bring  a  woman  within  the  statute, 
where  she  does  not  contradict  testimony  of 
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has  never  had  any  actual  illicit  sexual  intercourse  with  a  man ; 1  though  it  has 
been  held  in  North  Carolina  that  the  statute  includes  a  woman  who  has  at 
one  time  had  illicit  intercourse,  but  has  since  reformed  and  become  virtuous.2 
The  good  character  of  the  woman  being  essential  to  the  sustaining  of  the 
prosecution,3  it  is  of  course  in  issue,4  and  evidence  of  previous  acts  of  sexual 
intercourse  on  her  part  is  admissible.5  But  it  has  been  held  not  error  to 
refuse  to  require  her  to  undergo  a  personal  inspection  of  her  private  parts  by 
a  committee  of  physicians  to  be  appointed  for  the  purpose,  in  order  to 
develop  whether  or  not  her  hymen  was  intact,  and  whether  or  not  in  the 
opinion  of  the  said  committee  she  had  ever  indulged  in  carnal  intercourse.0 

XVII.  Criminal  Prosecution  —  Punishment  —  1.  In  General.  —  The  pub- 
lication of  a  libel  is  an  offense  7  which  renders  the  perpetrator  liable  to  fine 
and  imprisonment  both  at  common  law  8  and  under  the  statutes  which  now 
regulate  the  punishment." 

2.  Cruel  and  Unusual  Punishment  or  Excessive  Fines.  —  The  constitutional 
prohibitions  against  cruel  and  unusual  punishment  and  excessive  fines  apply 
to  prosecutions  for  libel,  but  a  sentence  will  not  be  interfered  with  unless  so 
severe  and  out  of  all  proportion  to  the  offense  as  to  shock  public  sentiment 
and  violate  the  judgment  of  reasonable  people.10 

3.  Mitigation  of  Punishment.  —  The  defendant  has  been  held  to  be  entitled 
to  show,  and  to  have  considered  in  mitigation  of  his  punishment,  the  provo- 
cation which  led  up  to  the  publication, 1 1  the  fact  that  some  of  the  charges  con- 
tained therein  were  true,13  the  general  bad  character  of  the  person  defamed, 13 


several  witnesses  that  they  have  had  sexual 
intercourse  with  her.  Lefever  v.  State,  (Tex. 
Crim.  1899)  49  S.  W.  Rep.  383. 

1.  What  Is  Meant  by  a  Chaste  or  Innocent 
Woman.  —  State  v  Davis,  92  N.  Car.  764;  State 
v.  Brown,  100  N.  Car.  519;  State  v.  Malloy, 
115  N.  Car.  737;  Lefever  v.  State,  (Tex.  Crim. 
1899)  49  S.  W.  Rep.  383.  See  also  State  v. 
Mcintosh,  92  N.  Car.  794;  States.  Hinson,  103 
N  Car.  374 

Chastity  as  Affected  by  Intercourse  with  Defend- 
ant. —  On  an  indictment  of  a  defendant  for 
slander  in  imputing  unrhastity  to  his  divorced 
wife,  it  was  admitted  that  the  prosecutrix  had 
had  sexual  inlercourse  with  the  defendant  be- 
fore their  marriage,  bul  her  character  was 
proved  to  be  good  before  and  since  her  mar- 
riage with  this  exception,  and  it  was  held  that 
the  prosecutrix  was,  so  far  as  the  defendant 
was  concerned,  an  innocent  woman  within 
the  statute.  State  v.  Misenheimer,  123  N. 
Car.  758. 

2.  Woman  Who  Has  Reformed.  —  Si  ate  v. 
Grigg,  104  N.  Car.  882.  See  also  Slate  v. 
Davis,  92  N.  Car.  764. 

3.  Good  Character  of  Woman  Essential  to  Sus- 
taining of  Prosecution.  —  Crane  v.  State,  30  Tex. 
App.  464;  Shaw  v.  Stale,  28  Tex.  App.  236. 

Reasonable  Doubt  as  to  Character.  —  The  jury 
is  not  required  to  believe,  beyond  a  reasonable 
doubt,  lhat  the  character  of  the  female  is  bad, 
before  they  can  acquit  the  defendant.  Man- 
ning v.  State,  37  Tex.  Crim,  180. 

4.  The  Innocence  or  Chastity  of  the  Woman  Is 
the  Only  Issue,  where  the  making  of  the  de- 
famatory charge  is  admitted.  State  v.  Malloy, 
115  N.  Car.  737. 

The  Burden  of  Proof  as  to  the  innocence  of  the 
prosecutrix  is  upon  (he  state.  State  v.  Mc- 
Daniel,  84  N.  Car.  803. 

5.  Evidence  of  Previous  Acts  of  Sexual  Inter- 
course Admissible.  —  Wood  v.  State,  32  Tex. 
Crim.  476. 


6.  Prosecutrix  Not  Required  to  Undergo  Physical 

Examination.  —  Whitehead  v.  Slate,  39  Tex. 
Crim.  89.  The  court  said,  however:  "  No 
doubt,  there  may  be  cases  where,  in  the  discre- 
tion of  the  court,  such  personal  view  or  in- 
spection of  ihe  person  would  be  required." 

7.  A  Libel  on  Two  or  More  Persons  Constitutes 
but  One  Offense  where  it  is  contained  in  a  single 
writing  and  published  by  a  single  aci,  although 
the  persons  libeled  are  not  associated  together 
in  business.  State  v.  Hoskins,  60  Minn.  168. 
See  also  Crowe  v.  People,  92  111.  231;  Tracy  v. 
Com.,  87  Ky.  578. 

Imprisonment  for  Debt  and  in  Civil  Actions.  — 
See  that  title,  vol.  16,  p.  21. 

8.  Libel  Punishable  at  Common  Law  by  Fine  and 
Imprisonment.  —  Com.  v.  Chapman,  13  Met. 
(Mass.)  68;  State  v.  Burnham,  9  N.  H.  34,  31 
Am.  Dec.  217.  See  also  Com.  v.  Whitmarsh, 
Thach.  Crim.  Cas.  (Mass.)  447. 

9.  Statutes  Prescribing  Punishment.  —  See 
Dunbar  v.  Territory,  (Ariz.  1897)  50  Pac.  Rep. 
30;  Hartford  v.  Stale,  06  Ind.  461;  Slate  v.  De 
Long,  88  Ind.  312;  State  v.  Butman,  19  La. 
Ann.  164;  Koen  v.  Slate,  35  Neb.  076;  Com. 
v.  Murphy,  8  Pa.  Co.  Ct.  399.  And  see  the 
statutes  of  the  various  stales. 

10.  Punishments  or  Fines  Held  Proper.  —  In  re 
McDonald,  4  Wyo.  150;  Slate  v.  Heacock,  106 
Iowa  T91.  See  also  State  v.  Belvel,  89  Iowa 
405.  And  see  generally  the  titles  Cruel  and 
Unusual  Punishment,  vol.  8,  p.  436;  Fines 
and  Penalties,  vol.  13,  p.  52. 

11.  Provocation. —  Hartford  v.  Slale,  96  Ind. 
461. 

12.  Truth  of  Some  of  the  Charges.  —  Melton  v. 

State,  3  Humph.  (Tenn.)  389. 

13.  Bad  Character  of  Person  Defamed. — State  v. 
Bush,  122  Ind.  42;  Baldwin  v.  Stale,  39  Tex. 
Crim.  245,  citing  13  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  493,  494. 

But  the  Defendant  Is  Not  Injured  by  the  Exclu- 
sion of  Such  Evidence,  conceding  that  it  is  ad- 
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and  any  other  facts  or  circumstances  which  legitimately  tend  to  show  a  lack 
of  actual  malice  or  otherwise  lessen  the  criminality  of  his  act.1 

4.  Enforcing  Payment  of  Fines.  —  The  various  methods  of  enforcing  fines  in 
criminal  cases  have  been  discussed  elsewhere.2 

XVIII.  Conspiracy  to  Defame,  —  The  question  of  conspiracy  to  libel  or 
slander  has  been  fully  treated  in  another  part  of  this  work.3 

LIBEL  IN  ADMIRALTY.  —  See  the  title  Admiralty,  I  Encyc  of  Pl. 
AND  PR.  253  et  seq. 

LIBERAL.  —  See  note  4. 
LIBERALITY.  —  See  note  5. 

LIBERATE.  —  A  liberate  was  a  conditional  writ  formerly  in  use  ordering 

J.  Eq.  533,  it  was  said:  "  Vandoren  says,  as 
to  the  price,  Cooper  was  to  pay  as  well,  or  as 
liberal,  as  he  had  paid  the  Hortons  for  their 
land.  What  does  this  mean  —  the  same  price 
per  acre,  or  the  same  price  in  proportion  to  the 
value?  The  most  natural  meaning  of  liberal 
would  be  the  latter." 

Liberal  Reward.  —  Where  a  "liberal  reward  " 
was  offered  for  information  leading  to  the  ap- 
prehension of  a  fugitive  from  justice,  and  a 
specific  sum  for  his  apprehension,  it  was  held 
that  a  party  giving  the  information  which  led 
to  the  arrest  was  entitled  to  the  "  liberal  re- 
ward," but  not  to  the  specific  sum,  unless  he 
in  fact  apprehended  the  fugitive,  or  the  arrest 
was  made  by  his  agents.  Shuey  v.  U.  S.,  92 
U.  S.  73.    See  generally  the  title  Rewards. 

Instructions.  —  "  Complaint  is  also  made  by 
the  defendant  that  one  sentence  of  the  charge 
of  the  court  in  respect  to  the  damages  is  errone- 
ous. When  you  have  made  up  your  mind, 
said  the  judge,  as  to  the  amount  really  sus- 
tained, you  are  not  to  be  too  nice  in  the  award 
of  compensation.  It  should  be  liberal.  Ex- 
ception was  taken  to  that  remark  without  re- 
quest for  a  different  instruction,  or  that  it 
should  be  qualified  or  explained  in  any  way. 
Before  that  remark  was  made  the  judge  cau- 
tioned the  jury  against  giving  credence  to  any 
extravagant  statement  of  the  injuries  received, 
and  then  told  them  that  when  they  had  made 
up  their  minds  as  to  the  amount,  meaning  the 
amount  of  the  injury  really  sustained,  they 
should  not  be  nice  in  the  award  of  compensa- 
tion, adding,  as  if  to  qualify  the  antecedent 
caution  given  in  favor  of  the  defendant,  that 
it  should  be  liberal."  There  was  held  to  be 
no  ground  for  reversal.  Congress,  etc.,  Spring 
Co.  v.  Edgar,  99  U.  S.  658. 

5.  Liberality.  —  In  Morice  v.  Durham,  10 
Ves.  Jr.  522,  it  was  held  that  a  bequest  in  trust 
for  such  objects  of  benevolence  and  liberality 
as  a  trustee  in  his  own  discretion  should  most 
approve  could  not  be  supported  as  a  charitable 
legacy.  Of  this  case  the  court  said  in  Power 
v.  Cassidy,  79  N.  Y.  612:  "  In  Morice  v.  Dur- 
ham, 10  Ves.  Jr.  522,  the  devise  was  for  such 
objects  of  benevolence  and  liberality  as  the 
trustee  in  his  discretion  shall  approve;  and  it 
was  held  that  it  could  not  be  supported  as  a 
charitable  legacy.  The  decision  was  put  upon 
the  ground  that  the  word  liberality  meant 
something  different  from  charity,  and  hence 
the  bequest  was  not  within  the  statute  of 
charitable  uses."  See  also  the  title  Charities 
and  Trusts  for  Charitable  Uses,  vol.  5,  p. 
893. 


missible,  where  the  jury  has  found  against, 
him  I  he  lowest  penalty  provided  by  law.  Mc- 
Arlhur  v.  State,  (Tex.  Critn.  1900)  57  S.  W. 
Rep.  847.  In  this  the  court  did  not  consider 
that  such  evidence  was  admissible. 

1.  Disclosing  Name  of  Author.  —  It  is  a  miti- 
gation of  the  offense  of  the  printer  who  has 
printed  the  libel  if  he  will  disclose  the  name 
of  the  person  who  brought  the  paper  to  him. 
Anonymous,  2  Atk.  469. 

Acts  of  the  Defendant  Subsequent  to  His  Trial 
may  be  considered  either  in  mitigation  or  ag- 
gravation of  punishment.  Rex  v.  Withers,  3 
T.  R.  428. 

2.  See  the  titles  Fines  and  Penalties,  vol. 
13,  P-  65;  Fines  and  Costs  in  Criminal  Cases, 
8  Encyc.  of  Pl.  and  Pr.  964. 

Limit  of  Imprisonment  for  Non-payment  — 
Louisiana.  —  State  v.  Butman,  19  La.  Ann. 
164. 

3.  Conspiracy  to  Defame.  —  See  the  title  Con- 
spiracy, vol.  6,  p.  830,  and  particularly  cases 
cited  p.  860,  notes  5  and  6,  and  p.  877,  note  1. 
In  this  connection  the  cases  of  May  v.  Wood, 
172  Mass.  11,  and  Cranfill  v.  Hayden,  22  Tex. 
Civ.  App.  656,  decided  since  the  article  re- 
ferred to  was  published,  will  be  found  useful. 
And  see  also  Severinghaus  v.  Beckman,  9  Ind. 
App.  388;  Dodge  v,  Bradstreet  Co.,  (Supm. 
Ct.  Spec.  T.)  59  How.  Pr.  (N.  Y.)  104. 

4.  Liberal  Amount.  —  A  client  agreed  with 
counsel  that  if  he  recovered  a  certain  amount 
he  should  be  permitted  to  retain  a  liberal 
amount  of  the  recovery.  It  was  held,  it  being 
shown  that  the  case  was  important  and  doubt- 
ful, that  one-third  was  not  more  than  a  liberal 
amount.  Frink  v.  McComb,  60  Fed.  Rep. 
486. 

Liberal  Art  —  Photography.  —  "A  polite  or 
liberal  art  is  that  in  which  the  mind  or  imagin- 
ation is  chiefly  concerned;  as  poetry,  music, 
and  painting."  New  Orleans  v.  Robira,  42 
La.  Ann.  1100.  And  in  that  case  it  was  held 
that  photography  was  a  liberal  art. 

Liberal  Construction. — See  Shorey  v.  Wyckoff, 
1  Wash.  Ter.  351.  See  also  the  titles  Inter- 
pretation and  Construction,  vol.  17,  p.  1; 
Statutes;  Wills. 

In  Lawrence  v.  McCalmont.  2  How.  (U.  S.) 
449,  il  was  said:  "  By  a  liberal  interpreta- 
tion, we  do  not  mean  that  the  words  should 
be  forced  out  of  their  natural  meaning;  but 
simply  that  the  words  should  receive  a  fair 
and  reasonable  interpretation,  so  as  to  attain 
the  objects  for  which  the  instrument  is  de- 
signed and  the  purposes  to  which  it  is  applied." 

Liberal  Price.  —  In  Cooper  v.  Carlisle,  17  N. 
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the  sheriff  to  cause  the  appraisal  of  goods  taken  upon  an  extent  sued  out  upon 
a  statute  staple  and  to  deliver  them  to  the  creditor,  if  he  would  accept  them 
on  the  valuation,  which  he  might  do  or  refuse  to  do,  at  his  election.1 

LIBERTY.  (See  also  the  titles  Constitutional  Law,  vol.  6,  p.  1002; 
False  Imprisonment,  vol.  12,  p.  719.)  —  Liberty  means  freedom  from 
restraint;  the  enjoyment  of  civil,  political,  and  religious  rights.3  The  consti- 
tutions of  the  United  States  and  of  the  several  states  provide  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property  without  due  process  of  law,  and 
enumerate  among  the  inalienable  rights  of  citizens  the  right  of  enjoying  and 
defending  life  and  liberty.  The  term  "liberty,"  as  used  in  this  connection, 
has  been  construed  in  a  number  of  cases.3 


1.  Audley  v.  Halsey,  Cro.  Car.  148;  Matter 
of  Reed,  21  Vt.  640.  See  generally  the  title 
Attachment,  vol.  3,  p.  181. 

2.  Individual  Liberty.  —  The  "  ordinance  be- 
tween the  people  and  states  of  the  territory 
northwest  of  the  river  Ohio  "  contained  the 
following  provision:  "  The  utmost  good  faith 
shall  always  be  observed  towards  the  Indians; 
their  lands  and  property  shall  never  be  taken 
from  them  without  their  consent;  and  in  their 
property,  rights,  and  liberty,  they  never  shall 
be  invaded  or  disturbed,  unless  in  just  and 
lawful  wars,  authorized  by  Congress."  In 
Caldwell  v.  State,  I  Stew.  &  P.  (Ala.)  441,  the 
court  said:  "  By  the  words  '  rights  and 
liberty  '  I  do  not  suppose  is  meant  '  rights  ' 
claimed  by  them  to  the  destruction  of  the 
rights  of  the  states,  nor  a  liberty  to  do  every 
imaginable  act,  unreslrained  by  law.  I  un- 
derstand it  to  be  intended  that  justice  shall  be 
secured  to  them  fully  and  completely,  and 
that  their  freedom  shall  be  as  perfect  and  un- 
restrained as  that  of  any  citizen  in  the  land. 
*  *  *  And  the  word  liberty  has  been  em- 
ployed in  a  manner  which  must  convince  the 
mind  that  it  is  individual  liberty  which  is 
intended." 

"Civil  Liberty  *  *  *  exists  only  where 
every  individual  has  the  power  to  pursue  his 
own  happiness  according  to  his  own  views, 
unrestricted  except  by  equal,  just,  and  im- 
partial laws."  Butchers'  Union  Slaughter- 
House,  etc.,  Co.  v.  Crescenl  City  Live-Slock 
Landing,  etc.,  Co.,  in  U.  S.  n%,  per  Field,  J. 

"  Political  *  *  *  or  civil  liberty,  which 
is  that  of  a  member  of  society,  is  no  other  than 
natural  liberty,  so  far  restrained  by  human 
laws  (and  no  farther)  as  is  necessary  and  ex- 
pedient for  the  general  advantage  of  the  pub- 
lic. Hence  we  may  collect  that  (he  law  which 
restrains  a  man  from  doing  mischief  to  his 
fellow  citizens,  though  it  diminishes  the  nat- 
ural, increases  the  civil  liberty  of  mankind." 
1  Black.  Com.  125,  quoted  in  People  v.  Berber- 
rich,  20  Barb.  (N.  Y.)  231. 

Improper  Liberties.  —  The  expression  "im- 
proper liberties  "  taken  with  a  woman  is  am- 
biguous. It  may  mean  no  more  than  undue 
familiarity,  but  it  may  also  refer  to  unlawful 
sexual  intercourse.    Slate  v.  Carr,  60  Iowa  455. 

"'Moral  or  natural  liberty,'  says  the  writer 
[Burlamaqui],  '  is  the  right  which  nature  gives 
to  all  mankind  of  disposing  of  their  persons 
and  property  afier  the  manner  thev  judge 
most  consonant  to  their  happiness,  on  con- 
dition of  their  acting  within  the  limits  of  the 
law  of  nature,  and  that  they  do  not  in  any  way 


abuse  it  to  the  prejudice  of  any  other  mn.'  "a 
Snyder  v.  Warford,  11  Mo.  515. 

Personal  Liberty.  —  In  Pinkerton  v.  Verberg 
78  Mich.  584,  it  was  said:  "  Personal  liberty, 
which  is  guaranteed  to  every  citizen  under  our 
constitution  and  laws,  consists  of  the  right  of 
locomotion — to  go  where  one  pleases,  and 
when,  and  do  that  which  may  lead  to  one's 
business  or  pleasure,  only  so  far  restrained  as 
the  rights  of  others  may  make  it  necessary  for 
the  welfare  of  all  other  citizens."  See  also  St. 
Louis  v.  Roche,  128  Mo.  541;  State  v.  Austin, 
114  N.  Car.  863. 

Restraint  of  Liberty.  (See  also  the  title 
Habeas  Corpus,  vol.  15,  p.  125.)  —  The  restraint 
of  liberty  which  is  made  the  subject  of  inquiry 
by  the  writ  of  habeas  corpus  is  a  confinement, 
custody,  and  illegal  restraint  of  the  personal 
liberty  of  the  party  applying  for  the  benefit  of 
the  writ;  acustodyof  the  body;  any  duress  or 
restraint  of  the  person  whereby  he  is  pre- 
vented from  exercising  the  liberty  of  going 
when  and  where  he  pleases.  A  mere  moral 
restraint  is  not  sufficient.  Territory  v.  Cutler, 
McCahon  (Kan.)  152. 

Liberty  of  Working  Coal. —  In  Hamilton  v. 
Dunlop,  10  App.  Cas.  813,  it  was  held  that 
where  the  owner  conveyed  lands  reserving  the 
"  liberty  of  working  the  coal  "  in  those  lands, 
he  must  be  taken  to  have  reserved  the  estate 
of  coal  (unless  there  were  clear  words  in  the 
deed  qualifying  that  right  of  property)  with 
which  he  stood  vested  by  enfeoffment  at  the 
date  of  the  conveyance. 

With  Liberty  of  Port. —  In  an  action  of  cove- 
nant upon  a  policy  of  insurance,  in  which  the 
words  "  with  liberty  "  of  a  port  were  used,  it 
was  held  that  those  words  conferred  a  power 
subordinate  to  the  general  course  of  the  voy- 
age. The  court  said:  "  It  does  not  neces- 
sarily import  an  intention  to  trade.  It  may  be 
and  ordinarily  is  granted  for  other  and  differ- 
ent purposes.  It  is  not  an  assurance  or  inti- 
mation to  the  underwriters  that  the  assured 
looked  to  the  port  of  privilege,  under  any  cir- 
cumstances, in  the  contemplation  of  the  par- 
ties, as  that  at  which  the  voyage  was  designed 
to  terminate."  Allegre  v.  Maryland  Ins.  Co., 
8  Gill  &  J.  (Md.)  200. 

3.  Constitutional  Law.  (See  also  the  title 
Constitutional  Law,  vol.  6,  p.  1002.) — By 
the  Fourteenth  Amendment  to  the  Federal 
Constitution  it  is  provided  that  no  state  shall 
"  deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  .law."  In 
Slaughter-House  Cases,  16  Wall.  (U.  S.)  127, 
Swayne,      dissenting,  said:    "  Liberty  is  free- 
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LIBERTY  OF  SPEECH.  (See  also  the  titles  Constitutional  Law,  vol.  6, 
p.  1002  ;  Libel  and  Slander,  ante,  p.  851.)  — The  right  to  speak  facts  and 
express  opinions.1 

LIBERTY  OF  THE  PRESS.  (See  also  the  titles  CONSTITUTIONAL  Law, 
vol.  6,  p.  1002  ;  Libel  and  Slander,  ante,  p.  851.)  —  The  liberty  of  the  press 
consists  in  the  right  to  publish,  with  impunity,  the  truth,  with  good  motives 
and  for  justifiable  ends,  whether  it  respects  governments  or  individuals;3  the 
right  freely  to  publish  whatever  the  citizen  may  please,  and  to  be  protected 
against  any  responsibility  for  so  doing,  except  in  so  far  as  such  publications, 
from  their  blasphemy,  obscenity,  or  scandalous  character,  may  be  a  public 
offense,  or  as  by  their  falsehood  and  malice  they  may  injuriously  affect  the 
standing,  reputation,  or  pecuniary  interests  of  individuals.3 


dom  from  all  restraints  but  such  as  are  duly 
imposed  by  law." 

Right  to  Follow  Lawful  Avocation.  (See  also 
the  titles  Occupation,  Business,  and  Privi- 
lege Taxes;  Police  Power.) — In  Peoples. 
Marx,  o,Q  N.  Y.  386,  the  court  said:  "  The 
term  liberty,  as  protected  by  the  constitution, 
is  not  cramped  into  a  meie  freedom  from  phys- 
ical restraint  of  the  person  of  the  citizen,  as 
by  incarceration,  but  is  deemed  to  embrace 
the  right  of  man  to  be  free  in  the  enjoyment 
of  the  faculties  with  which  he  has  been  en- 
dowed by  his  Creator,  subject  only  to  such 
restraints  as  are  necessary  for  the  common 
welfare."  To  the  same  effect  see  Butchers' 
Union  Slaughter-House,  etc.,  Co.  v.  Crescent 
City  Live  Stock  Landing,  etc.,  Co.,  111  U.  S. 
755;  Hooper  v.  California,  155  U.  S.  662; 
Munn  v.  Illinois,  94  U.  S.  142;  Allgeyer  v. 
Louisiana,  165  U.  S.  578;  Powell  v.  Pennsyl- 
vania, 127  U.  S.  692;  Slaughter-House  Cases, 
16  Wall.  (U.  S.)  36;  Helena  v.  Dwyer,  64  Ark. 
424;  Frorer  v.  People,  141  111.  171;  Ruhstrat  v. 
People,  185  111.  133;  Com.  v.  Perry,  155  Mass. 
117;  Kuhn  v.  Detroit,  70  Mich.  537;  State  v. 
Loomis,  115  Mo.  313;  People  v.  City  Prison, 
157  N.  Y.  116;  Bertholf  v.  O'Reilly,  74  N.  Y. 
509;  Matter  of  Jacobs,  98  N.  Y.  98;  People  v. 
Gillson,  109  N.  Y.  390;  Ford  v.  Standard  Oil 
Co.,  32  N.  Y.  App.  Div.  596;  Buffalo  v.  Col- 
lins Banking  Co.,  39  N.  Y.  App.  Div.  434; 
Palmer  v.  Tingle,  55  Ohio  St.  423;  Godcharles 
v.  Wigeman,  113  Pa.  St.  431;  State  v.  Good- 
will, 33  W.  Va.  179. 

In  Bertholf  v.  O  Reilly,  74  N.  Y.  515,  it  was 
said  thai  the  right  to  liberty  includes  the  right 
of  man  "  to  exercise  his  faculties  and  to  fol- 
low a  lawful  avocation  for  the  su  pport  of  life." 

Life,  Liberty,  and  Property  — Due  Process  of  Law. 
(See  also  the  title  Due  Process  of  Law,  vol.  10, 
p.  287.)  —  In  State  v.  J  ulow,  129  Mo.  172,  it  was 
said :  "  These  terms,  '  life,'  liberty,  and  '  prop- 
erty,' are  representative  terms,  and  cover  every 
right  lo  which  a  member  of  the  body  politic  is 
entitled  under  the  law.  Within  their  compre- 
hensive scope  are  embraced  the  right  of  self- 
defense,  freedom  of  speech,  religious  and 
political  freedom,  exemption  from  arbitrary 
arrests,  the  right  to  buy  and  sell  as  others 
may  —  all  our  liberties,  personal,  civil,  and 
political — -in  short,  all  that  makes  life  worth 
living;  and  of  none  of  these  liberties  can  any 
one  be  deprived  except  by  due  process  of  law. 
2  Story  Const.  (5th  ed.),  §  1950."  See  also 
Slaughter-House  Cases,  16  Wall.  (U.  S.)  127; 
In  re  Marshall,  102  Fed.  Rep.  324;  Braceville 


Coal  Co.  v.  People,  147  111.  66;  Low  v.  Rees 
Printing  Co.,  41  Neb.  145. 

Right  of  Contract.  —  The  right  of  a  citizen  to 
the  enjoyment  of  liberty  includes  the  right  of 
contract  between  parties  when  under  no  dis- 
ability and  when  the  subject-matter  of  the  con- 
tract is  lawful.  State  v.  Goodwill,  33  W.  Va. 
181.  See  also  Shaffer  v.  Union  Min.  Co.,  55 
Md.  81.  And  see  generally  the  title  Truck 
Acts. 

Franchise  Right,  etc.  — "  This  use  of  the 
term  liberty  as  synonymous  with  right,  fran- 
chise, and  privilege  is  strictly  conformable  to 
the  sense  of  the  term  as  used  in  Magna  Charta, 
in  the  Declaration  of  Rights,  and  in  English 
statutes,  grants",  and  legal  instruments." 
Com.  v.  Alger,  7  Cush.  (Mass.)  71. 

The  North  Carolina  Bill  of  Rights  declared 
that  "  no  freeman  ought  to  be  taken,  im- 
prisoned, or  disseized  of  his  freehold,  liberties, 
or  privileges,  or  outlawed  or  exiled,  or  in  any 
manner  destroyed  or  deprived  of  his  life, 
liberty,  ox  property,  but  by  the  law  of  the 
land."  In  construing  this  provision  the  court 
said:  "That  this  clause  was  intended  to  se- 
cure to  corporations  as  well  as  to  individuals 
the  rights  therein  enumerated  seems  clear 
from  the  use  of  the  word  liberties,  which 
peculiarly  signifies  those  privileges  and  rights 
which  corporations  have  by  virtue  of  the  in- 
struments which  incorporate  them,  and  is  cer- 
tainly used  in  this  clause  in  contradistinction 
to  the  word  liberty,  which  refers  to  the  per- 
sonal liberty  of  the  citizen."  Den  v.  Foy,  1 
Murph.  (5  N.  Car.)  87,  3  Am.  Dec.  676. 

In  a  legal  sense  "  franchise  and  liberty  are 
used  as  synonymous  terms.  *  *  *  The 
kinds  of  them  are  various  and  almost  infinite." 

2  Black.  Com.  37,  quoted  in  Central  R.,  etc., 
Co.  v.  State,  54  Ga.  409. 

Religious  Liberty.  —  See  the  title  Sundays* 
and  Holidays;  and  see  Religious  Liberty. 

1.  Liberty  of  Speech.  —  Bouv.  L.  Diet. 

2.  Liberty  of  the  Press. —  People  v.  Croswell, 

3  Johns.  Cas.  (N.  Y.)  393.  See  also  Drake  v. 
State,  53  N.  J.  L.  27. 

3.  Cooley's  Const.  Lim.  (6th  ed.)  518. 

"  The  liberty  of  the  press  consists  in  print- 
ing, without  any  previous  license,  subject  to 
the  consequence  of  law."  Rex  v.  St.  Asaph, 
3  T.  R.  428,  note,  per  Lord  Mansfield,  quoted 
in  Root  v.  King,  7  Cow.  (N.  Y.)  628.  And  see 
to  like  effect  Sweeney  v.  Baker,  13  W.  Va.  182; 
Com.  v.  Buckingham,  Thach.  Crim.  Cas. 
(Mass.)  39;  Com.  v.  Blanding,  3  Pick.  (Mass  ) 
313;  State  v.  Judge,  34  La.  Ann.  743. 
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Definitions. 


LIBRARY.  —  See  note  r. 

LICENSE.  —See  the  titles  LICENSE  (REAL  PROPERTY),  OCCUPA- 

tion,  Business,  and  Privilege  Taxes  ;  Patents. 


1.  Library.  —  In  Carter  v.  Andrews,  r6  Pick. 
(Mass.)  I,  the  words,  at  an  auction,  "  The 
library  has  been  plundered  by  "  the  plaintiff, 
were  held  not  to  be  actionable.  The  court 
said:  "  The  term  library  may  mean  either  the 
room  or  place  where  books  are  kept,  01  the 
books  in  the  aggregate.    In  either  case,  we 
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think,  saying  that  the  library  has  been  plun- 
dered is  not  equivalent  to  saying  that  books 
have  been  stolen  from  it.  It  may  as  well  im- 
ply that  hooks  have  been  withdrawn  from  it 
irregularly,  clandestinely,  and  contrary  to  the 
rules  and  by-laws  of  the  associates."  See 
also  the  title  Libel  and  Slander,  ante,  p.  851. 
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By  George  E.  Beers. 


I  Definition  and  Nature,  1127. 
II.  Creation,  1131. 

1.  Express,  11-31. 

2.  1 111  plied,  1 132. 

III.  Scope  oe  License,  1 1 34. 

IV.  Parties  —  Their  Rights,  Duties,  and  Liabilities,  1 1 35- 

1.  In  General,  1135. 

2.  Licensors,  1136. 

3.  Licensees,  1139- 

V.  Nonassignable  Character  of  License,  i  140. 

VI.  Revocation,  1140. 

1 .  Modes,  1 1 40. 

a.  In  General,  1140. 

b.  By  Words  or  Ads  of  Licensor,  1140. 

c.  By  Acts  of  Licensee,  1141. 

d.  By  Death,  1141. 

e.  By  Conveyance,  1141. 
/.  By  Suit,  1 143- 

2.  Effect,  1 143. 

3.  Right  to  Revoke,  1143. 

a.  /«  General,  1 143. 

/>.  Executed  Licenses,  1145. 

f.  Coupled  with  Grant  or  Interest,  1147. 

^.  7^  Z>6>  Something  on  Licensee's  Land,  1148. 
g    i^w*  0/  Destruction  of  Subject-Matter,  1149. 

4.  Eights  of  Parties  on  Revocation  and  Attempted  Revocation,  1149. 

VII.  Evidence  —  Questions  of  Law  and  Fact,  i  i  50. 

CROSS-REFERENCES. 

to  wiotferj  0/  Procedure,  see  the  Encyclopedia  of  Pleading  and  Practice, 
vol.       P- US,  and  references  there  given.  nnrrrnA  rrn  AT 

As  I  Licenses,  etc.,  from  Government,  see  in  this  work  the  title  OCCUPATION, 
BUSINESS,  AND  PRIVILEGE  TAXES. 

n  202 •  LANDLORD  AND  TENANT,  ante,  p.  149;  LATERAL  ANJJ 
SUBJACENT  SUPPORT,  ante,  p.  541;  LEASES  ante  p.  5935  ^£ 
TER  AND  SERVANT;  PARTY  WALLS;  STATUTE  OF  FRAUDS. 

I  Definition  AND  Nature.-  A  license,  in  the  law  of  real  property,  is  an 
authority  to  do  an  act  or  a  series  of  acts  upon  the  and  of  the  Person  grant- 
snathe  license,  without,  however,  conferring  on  the  licensee  any  estate  in 
the  land.'    The  various  elements  of  the  definition  are  illustrated  by  typical 

1.  Definition. -Cook  v.  Stearns.    «  Mass.      Sandf.  Gh.  (N.  Y.)  72;  Clark  v.  Glidden,  60 
533;  Pierrepon.  v.  Barnard,  6  N.  Y.  270     And      \  t  702        „  eres         .g  &  mere 

W^-^X  ft^     .  at  jn^o^  in 
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licenses  in  the  note.1 

Effect  of  License.  —  A  license  operates  not  to  create  a  title  to  the  land 
in  the  licensee,2  but  merely  as  an  exemption  from  liability  for  acts  which 


its  nature  assignable,  but  limited  to  the  per- 
son of  the  grantee  "  Ex  p.  Cot  urn,  i  Cow. 
(N.  Y.)  568.  See  also  Greenwood  Lake,  etc.,  R. 
Co.  v.  New  York,  etc.,  R.  Co..  134  N.  Y.  435. 

For  Other  Definitions,  see  Thomas  v.  Sorrel'l, 
Vaugh.  351;  Tayler  v.  Waters,  7  Taunt.  374! 
2  E.  C.  L.  373;  Bridges  v.  Purcell,  1  Dev.  & 
B.  L.  (18  N.  Car.)  496;  Walter  v.  Post,  6  Duer 
(N.  Y.)  363;  Mumford  v.  Whitney,  15  Wend. 
(N.  Y.)  380,  30  Am.  Dec.  60. 

Licenses  Are  Executed  or  Executory,  according 
to  whether  the  act  licensed  has  or  has  not  been 
done.    1  Washburn  on  Real  Prop.  (5th  ed.)  398. 

1.  License  to  Maintain  Mill.  —  Malott  v.  Price, 
109  Ind.  22. 

License  to  Convey  and  Use  Water.  —  Cronkhite 
v.  Cronkhiie,  94  N.  Y.  323. 

Permission  to  Erect  Retaining  Wall.  —  Cros- 
dale  v.  Lanigan,  129  N.  Y.  604,  26  Am.  St. 
Rep.  551. 

Permission  to  Use  Landing  and  Wharf  Site.  — 

McClellan  v.  Taylor,  54  S.  Car.  430. 

Clearing  Wild  Land.  —  Where  the  owner  of 
wild  land  agrees  with  its  occupant  that  the 
latter  shall  clear  and  fence  it  and  build  a 
house,  and  the  owner  rese-rves  to  himself  the 
timber  except  so  far  as  it  is  needed  for  the 
house  and  for  firewood  and  fence  rails,  there 
is  a  mere  license.  Callen  v.  Hilty,  14  Pa.  St 
286. 

Proprietors  of  Town  Allowing  Lot  Holder  to 
Fence  Up  Alley.  —  Rand  i\  v.  Elder,  12  Kan.  257. 

Horse  Sheds  on  Church  Lands.  —  Bachelder  v. 
Wakefield,  8  Cush.  (Mass.)  243.  To  ihe  same 
effjct  is  Druse  v.  Wheeler,  22  Mich.  439. 

Subwr.y.  —  Where  a  subway  company  allows 
an  electric  company  to  use  space  in  its  subway 
for  one  year,  there  being  no  written  contract 
or  agreement  of  any  kind  as  to  rent,  there  is 
a  mere  revocable  license.  Brush  Electric  Il- 
luminating Co.  v.  Consolidated  Tel.,  etc.  Co 
(Supm.  Ct.  Spec.  T.)  15  N.  Y.  Supp.  81' 
affirmed  bo  Hun  (N.  Y.)  446. 

Party  Wall.  —  Sweeney  v.  St.  John,  28  Hun 
(N.  Y.)  634. 

Mill. —  Malott  v.  Price,  109  Ind.  22. 

Right  of  Way.  —  Forbes  v.  Balenseifer,  74  111. 
183;  Richmond,  etc.,  R.  Co.  ;'.  Durham,  etc 
R.  Co.,  104  N.  Car.  658. 

License  to  Eject.  —  A  license  by  a  tenant  to 
his  landlord  to  eject  him  from  the  premises  is 
void,  as  offending  against  the  Act  5  Rich.  II., 
stat.  1,  c.  8.  Ed  wick  v.  Hawkes,  18  Ch.  D.' 
109.  50  L.  J.  Ch.  577,  45  L.  T.  N.  S.  168,  29  W. 
R.  913. 

Presumption  of  License.  —  Gaylord  v.  King, 
142  Mass.  495. 

Nature  of  License.  —  See  the  observations  of 
Chief  Justice  Savage  in  Mumford  v.  Whitney, 
15  Wend.  (N.  Y.)  380,  30  Am.  Dec.  60. 

Other  Examples  of  Licenses  —  Unite  /  States.  — 
Burnett  v.  Caldwell,  9  Wall.  (U.  S.)  293. 

Florida. — Jenkins  v.  Lykes,  19  Fla.  148.  45 
Am.  Rep.  19. 

Indiana.  —  Rogers  v.  Cox,  96  Ind.  157,  49 
Am.  Rep.  152,  Cool  v.  Peters  Box,  etc.,  Co., 
87  Ind.  531. 

Kansas.  —  Randal  v.  Elder,  12  Kan.  257. 


Massachusetts.  —  Driscoll  v.  Marshall,  15 
Gray  (Mass.)  62. 

Michigan.  —  Spalding  v.  Archibald,  52  Mich. 
365,  50  Am.  Rep.  253;  Druse  v.  Wheeler,  22 
Mich.  439. 

Minnesota.  —  Ellsworth  v.  Southern  Minne- 
sota R.  Extension  Co.,  31  Minn.  543. 

New  York.  —  Van  Deusen  v.  Young,  29  N 
Y.  9. 

North  Carolina.  —  Winder  ii.  Blake,  4  Jones 
L.  (49  N.  Car.)  332;  Whitaker  v.  Cavvthorne,  3 
Dev.  L.  (14  N.  Car.)  389. 

Pennsylvania.  —  Thompson  v.  McElarnev 
82  Pa.  St.  174.  " 

Wisconsin.  —  Chynoweth  v.  Tenney,  10  Wis 
397- 

2.  No  Title  in  Land  —  England.  —  Muskett  v 
Hill,  5  Bing.  N.  Cas.  694,  35  E.  C.  L.  272; 
Bailey  v.  Stephens,  12  C.  B.  N.  S.  91,  104  E.' 
C.  L.  91;  Cocker  v.  Cowper,  1  C.  M.  &  R.  418; 
Rex  7'.  Horndon-on-the-Hill,  4  M.  &  S.  562; 
Thomas  v.  Sorrell,  Vaugh.  351. 

Indiana.  —  New  York,  etc.,  R.  Co.  v.  Ran- 
dall, 102  Ind.  453;  Malott  v.  Price,  109  Ind. 
22;  Parish  v.  Kaspare,  109  Ind.  586;  William- 
son v.  Yingling,  93  Ind.  43;  Rogers  v.  Cox,  96 
Ind.  157,  49  Am.  Rep.  152;  Nowlin  v.  Whipple, 
79  Ind.  481;  Hodgson  v.  Jeffries,  52  Ind.  331; 
Miller  v.  State,  39  Ind.  267;  Snovvden  v.  Wilas] 
19  Ind.  10,  81  Am.  Dec.  370. 

Massachusetts.  —  Whittemore  v.  New  York, 
etc.,  R.  Co.,  174  Mass.  363. 

Minnesota.  —  Ellsworth  v.  Southern  Minne- 
sota R.  Extension  Co.,  31  Minn.  543. 

Ne7v  Hampshire.  —  Batchelder  v.  Hibbard 
58  N.  H.  269. 

New  Jersey.  —  Veghte  v.  Raritan  Water 
Power  Co.,  19  N.  J.  Eq.  153. 

New  York.  —  Cronkhite  v.  Cronkhite,  94  N. 
Y.  323;  Wiseman  v.  Lucksinger,  84  N.  Y.  31, 
38  Am.  Rep.  479;  McLerney  v.  Pettigrevv,  3 
E.  D.  Smith  (N.  Y.)m;  Exp.  Coburn.  1  Cow. 
(N.  Y.)  568;  Wolfe  v.  Frost,  4  Sandf.  Ch.  (N. 
Y.)  12.  K 

Rhode  Island.  — Foster  v.  Browning,  4  R.  I. 
47,  67  Am.  Dec.  505. 

South  Carolina.  —  Clinton  McKenzie  <; 
Strobh.  L.  (S.  Car.)  36. 

Wisconsin.  —  Lockhart  v.  Geir,  54  Wis.  133; 
Thoemke  v.  Fiedler,  91  Wis.  386. 

It  has  been  held  that  an  authority  is  a  license 
wherever  the  one  to  whom  it  is  given  has  no 
estate  in  the  land,  or  where,  if  he  has  an 
estate,  the  authority  is  not  given  to  him  in  his 
capacity  of  one  having  an  estate.  Rathbone 
v.  McConnell,  21  N.  Y.  469;  Hetfield  v.  Central 
R.  Co.,  29  N.  J.  L.  571;  Declouet  v.  Borel,  15 
La.  Ann.  606.  See  also  the  title  Easements, 
vol.  10  p.  403. 

Creates  No  Easement.  —  Curtis  v.  La  Grande 
Hydraulic  Water  Co.,  20  Oregon  34. 

Running  with  Land.  —  A  permit  to  connect 
with  a  public  drain  does  not  run  with  the  land 
unless  it  is  in  writing.  Esies  v.  China,  56  Me. 
407. 

Possession  of  License.  —  Nor  does  the  license 
necessarily  put  the  licensee  in  actual  posses- 
sion of  the  premises  so  as  to  make  him,  instead 
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would  otherwise  be  a  violation  of  the  rights  of  the  licensor.1  This  exemp- 
tion exists  as  between  the  parties  even  though  the  act  licensed  be  ille- 
gal.3 A  license  which  has  been  revoked  may  be  pleaded  in  justification 
of  acts  committed  before  its  revocation,3  but  not  for  those  done  after  its 


of  the  licensor,  liable  for  an  injury  resulting 
from  their  defective  condition.  Whether  the 
licensor  or  the  licensee  acting  under  the  license 
{e.g.,  to  maintain  a  billboard  on  the  licensor's 
land)  is  in  actual  possession  is  a  question  of 
fact.    Chapman  v.  Boardman,  69  Conn.  93. 

Fraudulent  Conveyance  by  Licensor.  —  A 
licensee  has  no  right  to  impeach  a  deed  of  the 
licensor  on  the  ground  that  it  is  fraudulent 
against  creditors  of  the  owner.  Woodside  v. 
Howard,  69  Me.  160. 

Batture.  —  A  grant  bv  ordinance  of  the  ex- 
clusive right  for  ninety-nine  years  to  the  use 
of  the  batture  in  front  of  riparian  property  is 
not  a  mere  revocable  license,  but  a  permanent 
right  which  a  city  can  grant  only  if  it  has 
power  to  alien.  Louisiana  Constr.,  etc.,  Co. 
v.  Illinois  Cent.  R.  Co.,  49  La.  Ann.  527. 

License  to  Take  Products  of  Land.  —  But  a 
grant  to  a  licensee  of  all  the  timber,  grass,  and 
berries  upon  land  for  acertain  numberof  years, 
with  possession,  is  valid  between  the  parties, 
and  the  licensee  -may  sue  for  any  of  the 
products  of  the  land  taken  by  strangers. 
Freeman  v.  Underwood,  66  Me.  229. 

License  to  Take  Gravel.  —  A  license  to  take 
gravel  and  water  is  not  converted  into  a  grant 
by  the  fact  that  persons  to  whom  the  licensee 
granted  the  land  continued  to  take  with  per- 
mission of  the  licensor.  Lambe  v.  Manning, 
171  111.  612. 

Aqueduct.  —  If  a  vendor  of  land  orally  agrees 
before  the  sale  that  he  will  join  with  the  ven- 
dee in  laving  an  aqueduct  on  the  vendor's  re- 
maining land,  and  that  the  vendee  may  draw 
waier  from  it,  this,  if  executed,  though  not 
put  in  the  deed,  gives  more  than  a  license,  and 
conveys  an  equitable  right  which  may  be  pro- 
tected by  an  injunction.  Legg  v.  Horn,  45 
Conn.  415. 

Valuable  Consideration.  —  Where  one  pays  a 
valuable  consideration  for  a  tight  of  way,  and 
in  accordance  therewith  builds  a  valuable  fence 
on  the  grantor's  land,  there  is  something 
more  than  a  mere  license,  and  equity  will  treat 
it  as  a  burden  on  the  grantor's  land.  Wil- 
loughby  v.  Lawrence,  116  111,  11,  56  Am.  Rep. 

1.  Exemption  from  Liability.  —  Parsons  v. 
Camp,  11  Conn.  525;  Cook  v.  Stearns,  11 
Mass.  536. 

License  to  Dig  Ditches.  —  Murray  v.  Gibson, 
21  111.  App.  488. 

To  Cut  Timber.  —  Faith  v.  Yocum,  51  111. 
App.  620. 

To  Erect  Dam.  —  Dorrance  v.  Simons,  2  Root 
(Conn.)  208;  Johnson  v.  Lewis,  13  Conn.  304. 

To  Flow  Land.  —  Clinton  v.  McKenzie,  5 
Strobh.  L.  (S.  Car.)  36;  Woodward  v.  Seely,  11 
111.  157,  50  Am.  Dec.  445. 

To  Tie  Logs.  —  Pursell  v.  Stover,  110  Pa. 
St.  43- 

To  Take  Honey.  —  Adams  v.  Burton,  43 
Vt.  36. 

To  Build  Railroad.  —  In  Mississippi  a  parol 
license  to  build  a  railroad  over  certain  land 
will  not  protect  the  company  from  an  action 
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of  ejectment  by  an  execution  purchaser  of  the 
properly.  Beck  v.  Louisville,  etc.,  R.  Co.,  65 
Miss.  172. 

In  Miller  v.  Auburn,  etc.,  R.  Co.,  6  Hill  (N. 
Y.)  61,  the  plaintiff  sued  a  railroad  company 
for  building  and  continuing  its  tiacks  on  a 
street  in  front  of  the  plaintiff's  house,  so  as  to 
obstruct  his  right  of  ingress  and  egress.  It 
was  held  that  the  company  might  give  evi- 
dence of  a  parol  license  from  the  plaintiff  to 
build  the  road,  and  thus  defeat  his  claim  for 
all  damages  sustained  while  the  license  re- 
mained unrevoked.  See  also  the  following 
cases: 

England.  —  Fentiman  v.  Smith,  4  East  107; 
Smart  v.  Jones,  15  C.  B.  N.  S.  717,  109  E.  C. 
L.  717. 

Connecticut.  —  Occum  Co.  v.  A.  &  W. 
Sprague  Mfg.  Co.,  34  Conn.  529;  Prince  v. 
Case,  10  Conn.  378,  27  Am.  Dec.  675. 

Indiana.  —  Conklin  v.  White  Water  Valley 
Canal  Co.,  3  Ind.  506;  Owens  v.  Lewis,  46 
Ind.  488,  15  Am.  Rep.  295;  Wheeler  v.  Me- 
shing-go-me-sia,  30  Ind.  402;  Schoonover  v. 
Irwin,  58  Ind.  289;  Cool  v.  Peters  Box,  etc. 
Co.,  87  Ind.  531. 

Massachusetts.  —  Whitney  v.  Hol/nes,  15 
Mass.  152;  Kent  v.  Kent,  18  Pick.  (Mass.)  569. 

Michigan.  —  Millerd  v.  Reeves,  I  Mich.  107. 

Missouri.  —  Desloge  v.  Pearce,  38  Mo.  588. 

New  Hampshire.  —  Marston  v.  Gale,  24  N. 
H.  176;  Wheeler  v.  Rowell,  7  N.  H.  515; 
Sampson  v.  Burnside,  13  N.  H.  264. 

New  York.  —  Pratt  v.  Ogden,  34  N.  Y.  20; 
Walter  v.  Post,  6  Duer  (N.  Y.)  363;  Selden  v. 
Delaware,  etc.,  Canal  Co.,  29  N.  Y.  634;  Pierre- 
pont  v.  Barnard,  5  Barb.  (N.  Y.)  364;  Syron 
v.  Blakeman,  22  Barb.  (N.  Y.)  336;  Kelly  v. 
Tilton,  2  Abb.  App.  Dec.  (N.  Y.)  495. 

North  Carolina.  —  Bridges  v.  Purcell,  1  Dev. 
&  B.  L.  (18  N.  Car.)  496. 

South  Carolina.  —  Clinton  v.  McKenzie,  5 
Strobh.  L.  (S.  Car.)  36. 

Vermoitt. —  Bishop  v.  Babcock,  22  Vt.  295; 
Wing  v.  Hall,  47  Vt.  182. 

Wisconsin.  —  Hazeltonz/.  Putnam,  3  Pin. 
(Wis.)  117,  54  Am.  Dec.  158;  Lockhart  v.  Geir, 
54  Wis.  133;  French  v.  Owen,  2  Wis.  250;  Lee 
v.  Meeker,  2  Wis.  487. 

2.  Illegal  Act  Licensed.  —  In  an  action  of  tres- 
pass proof  of  a  license  from  the  plaintiff  is  a 
good  defense  although  the  act  done  be  con- 
trary to  a  stalute.  Toll  Bridge  Co.  v.  Bets- 
worth,  30  Conn.  390. 

3.  Exemption  from  Liability  —  England.  — 
Hewlins  v.  Shippam,  5  B.  &  C.  221,  11  E.  C.  L. 
207;  Wood  v.  Leadbitter,  13  M.  &  W.  838;  Web 
v.  Paternoster,  Palmer  71. 

Connecticut. —  Fool  v.  New  Haven,  etc.,  Co.. 
23  Conn.  214;  Collins  Co.  v.  Marcy,  25  Conn. 
241. 

Indiana.  —  Snowden  v.  Wilas,  19  Ind.  13,  81 
Am.  Dec.  370.' 

Massachusetts.  —  Cook  v.  Stearns,  11  Mass. 
533;  Whitney  v.  Holmes,  15  Mass.  152;  Ste- 
ven's v.  Stevens,  11  Met.  (Mass.)  251,  45  Am. 
Dec.  203;  Hodgkins  v.  Farrington,  150  Mass. 
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Definition  and  Nature. 


revocation.1  If  the  licensee  be  limited  in  point  of  time,  the  license  is  a 
defense  to  acts  committed  before  the  time  has  expired,  but  not  for  those  after 
that  time.3 

Writing  —  statute  of  Frauds.  —  A  license  does  not  create  an  easement  nor  give 
rise  to  an  interest  in  land,  and  hence  it  is  not  within  the  statute  of  frauds,  and 
need  not  be  in  writing,3  although  it  may  be  in  writing  and  under  seal.  The 
form  of  the  authority,  however,  does  not  affect  its  nature,  and  a  written 
license,  even  though  under  seal,  has  only  the  same  effect  as  an  oral  license.4 

Creditors'  Rights.  — ■  A  license  does  not  affect  the  rights  of  the  licensor's  credit- 
ors to  levy  upon  the  land.5 

Adverse  Possession.  — •  As  the  possession  of  another,  in  order  to  affect  the  title 
of  the  owner  of  land,  must  be  adverse,6  possession  under  a  license,  being  by 
the  owner's  consent,  is  in  subordination  to  the  rightful  title,7  does  not  operate 
to  disseize  the  owner,8  and  will  not  in  time  ripen  into  title  by  adverse  posses- 
sion nor  create  an  easement  by  prescription.9  After  the  revocation  of  the 
license,  however,  the  continued  user  of  the  land  may  be  adverse. ,w 

Distinguished  from  Various  Interests  in  Land.  —  These  distinctions  have  already 
been  set  forth. 11 


19,  15  Am.  St.  Rep.  168;  Whitmarsh  v. 
Walker,  1  Met.  (Mass.)  313;  Giles  v.  Simonds, 
15  Gray  (Mass.)  443;  Clapp  v.  Boston,  133 
Mass.  367. 

Ne7v  Hampshire.  —  Sampson  v.  Burnside,  13 
N.  H.  264;  Marston  v.  Gale,  24  N.  H.  176. 

New  York.  —  Miller  v.  Auburn,  etc.,  R.  Co., 
6  Hill  (N.  Y.)  61;  Pratt  v.  Ogden,  34  N.  Y.  20; 
Selden  v.  Delaware,  etc.,  Canal  Co.,  29  N.  Y. 
639;  Syron  v.  Blakeman,  22  Barb.  (N.  Y.)  336. 

Vermont.  —  Birnes  v.  Barnes,  6  Vt.  388. 

Wisconsin.  —  Lockhart  v  Geir,  54  Wis.  133. 

1.  Glynn  v.  George,  20  N.  H.  114. 
When  Trespass  Lies.  —  The  question  whether 

trespass  will  lie  at  the  suit  of  the  licensor 
against  a  licensee  who  claims  under  a  revoked 
license  has  given  rise  to  some  discussion. 
The  action,  being  based  upon  possession,  may 
be  maintained  wherever  a  licensee  out  of 
possession  endeavors  to  enter  under  the  re- 
voked license.  Wallis  v.  Harrison,  4M.&W. 
544..  1  H.  &  H  405;  Adams  v.  Andrews, 
15  Q.  B.  291,  6g  E.  C.  L.  291,  20  L.  J.  Q.  B.  33, 
15  Jur.  149;  Riddle  v.  Brown,  20  Ala.  412,  56 
Am.  Dec.  202;  Druse  v.  Wheeler,  22  Mich. 
439- 

The  action  can  be  maintained  also  where 
the  license  does  not  involve  possession  by  the 
licensee.  Thus,  where  one  attempts  to  enter 
and  sp:>rt  over  lands  under  a  revoked  license, 
trespass  will  lie.  Hayward  v.  Grant,  1  C.  & 
P.  448,  11  E.  C.  L.  446.  See  also  Hyde  v. 
Graham,  1  H.  &  C.  593,  32  L.  J.  Exch.  27,  8 
Jur.  N.  S.  1229,  7  L.  T.  N.  S.  563,  11  W.  R. 
119,  where  trespass  was  sustained  after  revo- 
cation of  a  license  to  use  a  right  of  way. 

It  has  been  held  that  trespass  will  lie  against 
a  licensee  who  simply  continues  to  hold  pos- 
session and  act  under  the  license  after  ils  revo- 
cation. Baltimore,  etc.,  R.  Co.  v.  Algire,  63 
Md.  319;  Wheelock  v.  Noonan,  108  N.  Y.  179, 
2  Am.  St.  Rep.  405.  But  compare  Berkey  v. 
Aumin,  gr  Pa.  St.  481;  Scarvell  v.  Grand 
Rapids,  etc.,  R.  Co.,  103  Mich.  373. 

See  also  the  title  Trespass. 

2.  Glynn  v.  George,  20  N.  H.  114. 
A  void  license  is  no  protection  in  an  action 

of  trespass.  Chandler  v.  Edson,  9  Johns.  (N. 
Y.)  362.    But  a  subsequent  forfeiture  of  the 


license  will  not  render  prior  acts  unlawful. 
Pratt  v.  Ogden,  34  N.  Y.  20. 

One  who  is  sued  for  the  removal  of  trees 
which  he  has  bought,  which  removal  was  after 
the  reasonable  time  allowed  by  law,  cannoi 
plead  the  license  in  justification.  It  seems, 
however,  that  the  value  of  the  trees  is  not  an 
element  of  damage  in  such  a  case.  Heflin  v. 
Bingham.  56  Ala.  566,  28  Am.  Rep.  776. 

3.  See  infra,  this  title.  Creation. 

4.  Smart  v.  Jones,  15  C.  B.  N.  S.  717,  109 
E.  C.  L.  717;  Cool  v.  Peters  Box,  etc.,  Co.,  87 
Ind.  531;  Clinton  v.  McKenzie,  5  Strobh.  L. 
(S.  Car.)  36;  Lockhart  v.  Geir,  54  Wis.  133. 

A  license  in  writing,  but  not  sealed  or 
acknowledged,  which  gives  the  right  to  enter 
upon  and  lay  pipes  in  the  land  of  the  licensor 
creates  no  esitate  or  incumbrance,  nor  does  it 
affect  the  owner's  right  to  convey  a  good  title 
to  a  third  party.  Wilkins  v.  Irvine,  33  Ohio 
St.  138. 

5.  A  contract  allowing  another  to  cut  wood 
on  the  land  does  not  prevent  the  creditors  from 
seizing  it,  especially  under  a  recorded  instru- 
ment equivalent  to  a  mortgage  with  the  pact 
de  non  aliendo.  Frank  v.  Magee,  50  La.  Ann. 
1066. 

6.  See  generally  the  title  Adverse  Posses- 
sion, vol.  1,  p.  787. 

7.  Acts  done  upon  land  by  the  license  of 
another  are  to  be  considered  as  though  done 
by  the  licensor,  and  they  inure  to  the  benefit 
of  the  party  holding  the  title  under  which  the 
licensor  took  possession.  Wing  v.  Hall,  47 
Vt.  182.  See  also  the  title  Adverse  Posses- 
sion, vol.  1,  p.  794. 

8.  Great  Falls  Water  Works  Co.  v.  Great 
Northern  R.  Co.,  21  Mont.  487. 

9.  Newlin  v.  Whipple,  120  Ind.  596,  which 
held  that  a  prescriptive  right  to  use  a  drive- 
way did  not  arise  from  a  continuous  use  ior 
more  than  thirty  years  under  an  oral  agree- 
ment following  a  user  withoul  agreement 
for  a  period  insufficient  to  create  a  title  by 
prescription. 

10.  Eckerson  v.  Crippen,  no  N.  Y.  585,  ap- 
plying the  rule  in  a  case  involving  the  right 
to  take  water  from  a  spring. 

11.  See  the  title  Easements,  vol.  10,  p.  407, 
"30  Volume  XVIII. 


Creation. 


LICENSE  {REAL  PROPERTY). 


Express. 


Title  to  Personalty.  —  A  license  to  enter  and  take  water  or  wood,  or  other 
products  of  the  land,  does  not  pass  title  to  the  property  to  be  taken  until 
it  is  severed  from  the  real  property.1 

Mining  Eights.  —  Whether  a  right  to  enter  upon  land  and  mine  coal  or 
ores,  or  prospect  for  minerals,  is  a  license  or  an  easement,  or  whether  it  creates 
the  relation  of  landlord  and  tenant,  or  operates  to  give  a  larger  estate,  depends 
upon  the  terms  of  the  instrument  or  agreement  creating  the  right.  If  no 
estate  in  the  land  is  granted,  it  is  a  license;  otherwise  it  falls  under  one  of  the 

other  heads.2  . 

Coupled  with  Grant.  —  As  a  license  is  not  a  grant,  it  does  not  contradict  or 
vary  the  terms  of  a  grant  with  which  it  is  coupled,  and  hence  may  be  shown 
in  evidence  in  an  action  on  a  deed.3  _ 

II  Creation  — 1.  Express.  —  A  license  may  be  express  or  implied.  If 
express  it  may  be  created  by  deed  4  or  other  instrument  in  writing,5  or  orally.6 
In  any 'event,  the  intention  to  create  must  appear.7  A  license  created  by  a 
writing  may  be  modified  by  a  subsequent  oral  agreement.8  While  a  license 
proper  may  be  created  orally,  if  that  which  is  given  is  equivalent  to  an  estate 
in  the  land  it  is  not  strictly  a  license,  and  a  writing  sufficient  to  satisfy  the 
statute  of  frauds  is  required.9    A  license  may  be  granted  upon  a  condition 

ance  to  B.    Whitaker  v.  Cawthorne,  3  Dev.  L. 
(14  N.  Car.)  389. 

6.  License  May  Be  Created  Orally  —  England. 
—  Tayler  v.  Waters,  7  Taunt.  374,  2  E.  C.  L. 
37*3;  Wallis  v.  Harrison,  4  M.  &  VV.  543;  Mus- 
kett  v.  Hill,  5  Bing.  N.  Cas.  694,  35  E.  C.  L. 
272;  Thomas  v.  Sorrell,  Vaugh.  351;  Bailey  v. 
Stephens,  12  C.  B.  N.  S.  ill,  104  E.  C.  L.  m. 
Illinois.  —  Parker  v.  Wilson,  66  111.  App.  91. 
Indiana.  —  Messick  v.  Midland  R.  Co.,  128 
Ind.  81;  Owens  v.  Lewis,  46  Ind.  489,  15  Am. 
Rep.  295. 

Maine.  —  Harmon  v.  Harmon,  61  Me.  222. 
Maryland.  —  Jacob  Tome  Institute  v.  Davis, 
87  Md.  591. 

Michigan.  —  Druse  v.  Wheeler,  26  Mich.  189; 
Turner  v.  Stanton,  42  Mich.  506. 

Montana.  —  Great  Falls  Water  Works  Co.  v. 
Great  Northern  R.  Co.,  21  Mont.  487. 

New  Hampshire.  —  Sampson  v.  Burnside,  13 
N.  H.  264. 

New  York.  —  Walter  v.  Post,  6  Duer  (N.  Y.) 
363;  McLarney  v.  Pettigrew,  3  E.  D.  Smith 
(N.  Y.)  in;  Rathbone  v.  McConnell,  20  Barb. 
(N.  Y.)  311. 

Pennsylvania.  —  Pursell  v.  Stover,  110  Fa. 

St.  43. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Jarrell,  60 
Tex.  267. 

Vermont.  —  Olmstead  v.  Abbott,  61  VI.  281; 
Clark  v.  Dustin,  52  Vt.  568. 

Wisconsin.  —  Lockhart  a.  Geir,  54  Wis.  133- 

7.  Sparks  v.  Leavy,  (N.  Y.  Super.  Ct.  Gen. 
T.)  19  Abb.  Pr.  (N.  Y.)  364- 

In  order  to  create  a  license  by  express  words, 
there  must  be  an  intenlion  to  create  properly 
evidenced.  Thus,  telling  an  adjoining  owner 
to  cut  wood  on  his  own  side  of  lhe  line  fixed 
by  parol  award,  as  il  is  his,  does  not  constitute 
a  license.    Buker  v.  Bowden,  83  Me.  67. 

8.  Colcord  v.  Carr,  77  Ga.  105. 

9.  Cocker  v.  Covvper,  I  C.  M.  &  R.  418,  5 
Tyrw.  103. 

Eight  to  Shoot  and  Take  Away  Game. —  A 

grant  of  a  right  to  shoot  over  land  and  to  take 
away  a  part  of  the  game  killed  is  a  grant  of 
an  interest  in  land,  and  within  the  statute  of 
frauds.    Webber  v.  Lee,  9  Q.  B.  D.  315,  51  L. 
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Landlord  and  Tenant,  ante,  p.  170.  And 
see  Common,  vol.  6,  p.  20. 

1.  Balcom  v.  McQuesten,  65  N.  H.  81,  which 
applied  the  rule  to  the  case  of  ice. 

2.  Mining  —  England.  —  Doe  v.  Wood,  2  B. 
&  Aid.  724;  Carr  v.  Benson,  L.  R.  3  Ch.  524; 
Chetham  v.  Williamson,  4  East  469;  Ward  v. 
Day,  4  B.  &  S.  337- 

United  States.  —  Grubb  v.  Bayard,  2  Wall. 
Jr.  (C.  C.)  91;  U.  S.  v.  Gratiot,  14  Pet.  (U.  S.) 
526. 

Alabama.  —  Riddle  v.  Brown,  20  Ala.  412,  56 
Am.  Dec.  202. 

California.  —  Wheeler  v.  West,  71  Cal.  126. 

Indiana.  —  Haywood  v.  Fulmer,  (Ind.  1892) 
32  N.  E.  Rep.  574- 

Massachusetts.  —  Stockbridge  Iron  Co.  v. 
Hudson  Iron  Co.,  107  Mass.  290. 

Missouri.  —  Boone  v.  Stover,  66  Mo.  430; 
Desloge  v.  Pearce,  38  Mo.  588. 

New  Jersey.  —  Silsby  v.  Trotter,  29  N.  J.  Eq. 
228. 

New  York.  —  Shepherd  v.  McCalmont  Oil 
Co.,  38  Hun  (N.  Y.)  37;  Cahoon  v.  Bayaud, 
123  N.  Y.  298. 

Pennsylvania. —  Harlan  v.  Lehigh  Coal,  etc., 
Co.,  35  Pa.  St.  287;  Johnstown  Iron  Co.  v. 
Cambria  Iron  Co.,  32  Pa.  St.  241,  72  Am.  Dec. 
783;  Funk  v.  Haldeman,  53  Pa.  St.  229;  Glon- 
inger  v.  Franklin  Coal  Co.,  55  Pa.  St.  9,  93  Am. 
Dec.  720;  Dark  v.  Johnston,  55  Pa.  St.  164,  93 
Am.  Dec.  732;  Union  Petroleum  Co.  v.  Bliven 
Petroleum  Co.,  72  Pa.  St.  173- 

Virginia.  —  Hodgson  v.  Perkins,  84  Va.  706. 

Wisconsin.  —  Gilleit  v.  Treganza,  6  Wis.  343. 

See  also  the  title  Mines  and  Mining. 

3.  Deed  of  Land  —  Collateral  Contract.  —  Par-  - 
sons  v.  Camp,  11  Conn.  529. 

4.  A  license  may  be  created  by  a  deed  which 
lacks  the  formalities  necessary  to  a  grant  of 
land.  Occum  Co.  v.  A.  &  W.  Sprague  Mfg. 
Co.,  34  Conn.  536. 

5.  Fuller's  Estate,  71  Vt.  73. 

An  unsealed  memorandum  given  by  the 
owner  of  land,  stating  that  A  is  the  owner  of 
a  certain  house  upon  the  premises,  and  au- 
thorizing its  removal,  is  a  mere  license  to 
enter,  and  is  revoked  by  a  subsequent  convey- 
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precedent,  in  which  case  it  will  become  operative  only  upon  the  performance 
of  the  condition.'    Licenses  by  express  agreement  are  common  between 

ofcg  g?vnednToneeracl^  VirU'e  °f  Whfch  ^  ta  ^  °f  the  JandoHne 
2.  Implied.  A  license  may  be  implied  from  the  terms  of  a  deed  3  or  from 
the  acts  of  the  parties  *  or  the  relation  which  they  sustain  towards  each  other™ 
Thus  from  terms  of  personal  intimacy  a  license  to  enter  premises  orviSo 
may  be  implied.*  Where  one  employs  another  to  do  worsen  his  land  f 
imphedly  authorizes  him  to  enter  for  that  purpose.'    Where  two  adjoin in| 


J.  Q.  B.  485,  47  L.  T.  N.  S.  215,  30  W.  R.  866 

V  h  Pe  4>  "ffiy'ninS  5i  L.  J.  Q.  B.  174,  45  L. 
1 .  N.  S.  591,  46  J.  P.  327. 

In  the  leading  case  of  Wood  v.  Leadbitter 
13  M.  &  W.  838,  it  was  held  thai  a  right  to 
come  and  remain  for  a  certain  time  on  the 
land  of  another  can  be  granted  only  by  deed, 
and  a  parol  license  to  do  so,  though  money  be 
paid  for  it,  is  revocable  at  any  time.  See  the 
observations  of  Alderson,  B.,  in  this  case. 

In  Thompson  v.  Gregory,  4  Johns.  (N.  Y.) 
81,  4  Am.  Dec.  255,  the  defendant  was  sued 
for  damages  for  overflowing  the  plaintiff's 
land  by  means  of  a  dam  on  the  defendant's 
land.  The  defense  was  that  a  third  party  had 
leased  both  the  plaintiff's  and  defendant's 
land,  and  reserved  to  himself  and  his  assigns 
the  privilege  of  building  dams  and  flowing 
lands,  and  that  his  right  had  been  assigned 
by  parol  to  the  defendant.  The  court  held 
that  the  right  in  question  could  not  pass  by 
parol,  but  only  by  grant. 

See  also  the  following  cases: 

Connecticut.  —  Foot  v.  New  Haven,  etc.,  Co. 
23  Conn.  214;  Collins  Mfg.  Co.  v.  Mar'cy  25 
Conn.  242. 

Illinois.  —  Kamphouse  v.  Gaffner,  73  III. 
453;  Wilmington  Water  Power  Co.  v.  Evans,' 
166  III.  548;  Tanner  v.  Volentine,  75  III.  624.  ' 

Maine.  —  Pitman  v.  Poor,  38  Me.  237. 

Massachusetts.  —  Morse  v.  Copeland,  2  Gray 
(Mass.)  302;  Rugglesj/.  Lesure,  24  Pick'.fMass.) 
187;  Stevens  v.  Stevens,  11  Met.  (Mass.)  251 
45  Am.  Dec.  203. 

Michigan.  —  Spalding  v.  Archibald,  52  Mich 
365,  50  Am.  Rep.  253. 

Missouri.  — -  Desloge  v.  Pearce,  38  Mo.  588. 

New  Hampshire.  —  Houston  v.  Laffee  46  N 
H.  505. 

New  Jersey.  —  Hetfield  v.  Central  R.  Co  20 
N.  J.  L.  571. 

New  York.  —  Brown  v.  Woodworth,  5  Barb. 
(N.  Y.)  551;  Houghtaling  v.  Houghtaling  5 
Barb.  (N.  Y.)  379;  Mumford  v.  Whitney  '15 
Wend.  (N.  Y.)  380,  30  Am.  Dec.  60;  Doliule  v 
Eddy,  7  Barb.  (N.  Y.)  74;  Eggleston  v.  New 
York,  etc.,  R.  Co.,  35  Birb.  (N.  Y.)  162-  Miller 
v.  Auburn,  etc.,  R.  Co.,  6  Hill  (NT.  Y.)  6r- 
Ex  p.  Coburn,  1  Cow.  (N.  Y.)  568. 

North  Carolina.  —  Bridges  v.  Purcell  1  Dev 
&  B.  L.  (18  N.  Car.)  492. 

Pennsylvania.  —  Huff  i 
St.  206,  91  Am.  Dec.  203. 

Rhode  Island.  —  Foster 
47.  67  Am.  Dec.  505. 

South  Carolina.  —  Clinton  v  McKenzie  5 
Strobh.  L.  (S.  Car.)  36;  Couch  v.  Burke  2 
Hill  L.  (S.  Car.)  534. 

A.  Contrary  Rule  seems  to  have  been  applie  1 
in  Sampson  v.  Burnside,  13  N.  H.  264,  where 
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McCauley,  53  Pa. 
.  Browning,  4  R.  I. 


t  was  held  that  a  parol  license  to  enter  upon 
land  and  lay  down  aqueduct  logs,  for  the  pur- 
pose of  conveying  water  from  a  spring  to  ad- 
joining land,  with  liberty  to  enter  from  time  to 
time  to  examine  and  repair  the  aqueduct  is 
not  the  sale  of  land  nor  of  an  interest  in  land 
within  the  statute  of  frauds. 

So  in  Fenliman  v.  Smith,  4  East  108  it 
was  held  that  a  license  to  make  a  tunnel 
through  another's  land  was  not  within  the 
statute  of  frauds. 

See  also  Tayler  v.  Waters,  7  Taunt.  374,  2 
E.  C.  L.  373.    And  see  the  comments  on  the 
conflict    of   authorities   on    this   subject  by 
Cowen,  J.,  in  Miller  v.  Auburn,  etc.   R  Co 
6  Hill  (N.  Y.)6i. 

1.  1  Washburn  on  Real  Prop.  (5th  ed  )  398 
See  Mumford  v.  Whitney,  15  Wend.  (N  Y) 
380,  30  Am.  Dec.  60;  Pratt  v.  Ogden,  34  N.  Y. 
22.  See  also  Freeman  v.  Headley  33  N  I  L 
523.  '  J'  ' 

2.  As,  for  instance,  an  agreement  for  a  com- 
mon stairway.    Baldwin  v.  Taylor    166  Pa 
Si.  507. 

3.  Implied  License.  —  Baker  v.  Boston  12 
Pick.  (Mass.)  184,  22  Am.  Dec.  421.  Here, 
however,  the  language  was  held  not  to  amount 
to  a  license. 

4.  Walter  v.  Post,  6  Duer  (N.  Y.)  363. 
Rebutting  License.  —  A  notice  to  keep  off  of 

land  is  effectual  to  rebut  a  presumption  of 
license,  regardless  of  the  purpose  for  which  it 
is  given.    Anderson  r<.  Northern  Pac.  R.  Co. 
19  Wash.  340. 

5.  Harmon  v.  Harmon,  61  Me.  222,  holding 
that  a  license  to  cut  wood  and  timber  might  be 
inferred  from  the  relations  of  the  parties. 

An  Implied  License  May  Be  Restricted  by  the 
licensor.  Thus  a  railroad  company  may  law- 
fully  confine  the  business  of  soliciting  carriage 
of  passengers  and  baggage  to  one  or  more 
licensees,  providing  such  regulation  is  not  in- 
consistent  with  reasonable  accommodation  to 
patrons.  New  York,  etc.,  R.  Co.  v.  Scovill,  71 
Conn.  136. 

6.  Washburn  on  Real  Prop.  (5th  ed.)  398. 
Where  one  had  been  in  the  habit,  for  thirty 

years,  of  visiting  the  house  of  another  and 
crossing  his  grounds,  the  families  being  inti- 
mate, it  was  held  that  the  jury  might  infer  a 
license.    Martin  v.  Houghton,  45  Barb  (N  Y) 

(nS?  A8bb'  N"  S*  (N'  Y-)  339'  31  HoW'  Pr" 
^  7.  Willoughby  v.  North  Eastern  R.  Co.,  52 
S.  Car.  166,  where  it  was  held  that  authority 
to  a  railroad  company  to  enter  land  in  order 
to  take  up  or  alter  its  rails  included  the  right 
of  egress  from  such  land. 

A  contract  by  a  city,  for  a  valuable  con- 
sideration, to  lay  the  foundations  for  a  wall  on 
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landowners  mark  a  line  which  they  suppose  is  the  true  line  of  division  between 
them  but  which  in  fact  is  not,  each  gives  to  the  other  a  license  to  occupy  up 
to  the  line,  and  neither  is  liable  in  trespass  for  doing  so.1  The  relationship 
mav  be  one  of  blood,  or  of  business,  or  simply  that  which  exists  between  two 
members  of  the  same  community.3  Where  one  sees  another  exercising  rights 
in  his  land,  and  says  nothing,  this  fact  should  go  to  the  jury  in  connection 
with  other  facts  tending  to  show  a  license.3  A  license  may  arise  from  merely 
permitting  another  to  do  a  certain  thing  repeated  y.*  In  like  manner  per- 
mitting a  chattel  to  be  left  on  land,  or  bringing  it  there,  against  the  will  of  the 
person  to  whom  it  belongs,  gives  an  implied  authority  to  enter  for  the  purpose 
of  taking  it  away,  which  cannot  be  recalled  until  a  reasonable  time  has  been 
given  fof  its  exercise."  While  in  some  cases  a  license  is  presumed  by  law  ir» 
the  great  majority  of  cases  the  question  whether  a  license  exists  is  one  of  fact 

f°r  Uc!nLUsTo'Leral  Public.  -  While  a  license  is  often  given  to  determinate  indi- 
viduals it  may  be  granted  to  the  general  public.  Thus,  one  who  publicly 
carries  on  a  business  extends  to  the  public  an  invitation  to  enter  his  premises 
fo  purposes  connected  with  that  business,  and  any  individual  so  entering  may 
plead  the  license.'  Where  one  opens  a  public  way  he  impliedly  licenses  the 
public  to  use  it;»  and  so  if  he  knowingly  permits  the  public  use  of  his  land 
leaving  it  open  in  such  a  way  as  to  lead  others  to  think  that  they  are  invited 

t0  TkenL9  on  Sale  of  Goods.  -  Where  goods  upon  the  land  of  the  owner  are  sold 
by  him,  a  license  is  implied  in  favor  of  the  purchaser  under  which  he  may 
eLr  and  remove  them  within  a  reasonable  time ;  °  and  a  like  license  arises  in 
favor  of  the  grantor  of  land  who  sells  or  leases  it,  reserving  products  of  the 
and  or  his  personal  property  on  the  land.11    A  sale  of  standing  crops  or 


the  street  line  in  front  of  the  land  of  an  indi- 
vidual imports  a  license  to  enter  on  the  land 
for  this  purpose,  and  the  license  cannot  be  re- 
voked without  rescinding  the  entire  contract. 
Merriam  v.  Meriden,  43  Conn.  182. 

1.  Parks  v.  Pratt,  52  Vt.  449. 

2.  License  from  a  mother  to  a  son  to  open 
the  family  tomb  to  deposit  the  body  of  another 
son  will  be  implied  from  the  relationship  of 
the  parties  and  the  usages  and  customs  of  a 
civilized  community.  Lakin  v.  Ames,  10 
Cush.  (Mass.)  198. 

3.  Assent  by  Silence.  —  Occum  Co.  v.  A.  & 
W.  Sprague  Mfg.  Co.,  34  Conn.  529;  Hansen 
v.  Farmers'  Co-operative  Creamery,  106  Iowa 
167;  Fischer  v.  Johnson,  106  Iowa  181;  Chap- 
man v.  Syracuse  Rapid  Transit  Co.,  (Supm. 
Ct.  Spec.  T.)  25  Misc.  (N.  Y.)  626;  Hollock  v. 
Suitor,  (Oregon  1900)  60  Pac.  Rep.  384.  See 
also  Hickox  v.  Parmelee,  21  Conn.  99. 

4.  A  license  arises  where  the  owner  of  land 
knows  that  the  owner  of  an  elevator  and  his 
customers  are  driving  over  the  land  in  going 
to  the  elevator,  and  is  silent.  Noftsger  v. 
Barkdoll,  148  Ind.  531. 

Where  the  occupants  of  a  block  allowed 
teamsters  of  the  various  occupants  for  many 
years  to  drive  over  a  certain  alley,  a  part  of 
which  went  with  the  store  of  each  occupant,  it 
was  held  that  the  jury  might  find  a  license  by 
each  to  all  the  others.  Thayer  v.  Jarvis,  44 
Wis  388. 

Where  a  city  uses  land  for  a  dumping 
ground,  and  is  sued  for  use  and  occupation, 
it  cannot  avoid  damages,  at  least  as  to  the  lime 
since  the  suit  was  brought,  by  pleading  that  it 
held  as  a  licensee.  Memphis  v.  Waite,  102 
Tenn.  274. 

U33 


5.  Bigelow  on  Torts  (4th  ed.)  195;  Good- 
wyn  v.  Cheveley,  4  H.  &  N.  631. 

6.  Goodwyn  v.  Cheveley,  4  H.  &  N.  631. 
7  License  to  General  Public— Cutler?'.  Smith, 

57  111  252-  Ellsworth  v.  Southern  Minnesota 
R  Extension  Co.,  31  Minn-  543;  Winder  v. 
Blake,  4  Jones  L.  (49  N.  Car.)  332;  Gowen  v. 
Philadelphia  Exch.  Co.,  5  W.  &  S.  (Pa.)  141, 
40  Am.  Dec.  489;  Kay  v.  Pennsylvania  R.  Co., 
65  Pa.  St.  269,  3  Am.  Rep.  628. 

This  license  is,  of  course,  conditional  upon 
the  person's  proper  behavior.  Smith  v.  Ameri- 
can Institute,  7  Daly  (N.  Y.)  526. 

8.  Washburn  on  Easements  (4th  ed.)  133; 
Heaney  v.  Heeney,  2  Den.  (N.  Y.)  625;  Stafford 
v.  Covney,  7  B.  &  C.  257,  *4  E.  C.  L.  39; 
Bowers  v.  Suffolk  Mfg.  Co.,  4  Cush.  (Mass.) 
332-  Morse  v.  Stocker,  I  Allen  (Mass.)  154; 
Com.  v.  Fisk,  8  Met.  (Mass.)  238;  Danforth  v. 
Durell,  8  Allen  (Mass.)  244;  Cleveland  v. 
Cleveland,  12  Wend.  (N.  Y.)  172. 

9  Wheeler  v.  St.  Joseph  Stock  Yards,  etc., 
Co  66  Mo.  App.  260,  2  Mo.  App.  Rep.  1309. 
10.  Bigelow  on  Torts  (4th  ed.)  195.  ■ 
A  mortgage  of  such  goods  '  as  shall  be 
manufactured  or  bought  and  contained  in  the 
shop  or  store  occupied  by  me,  w  ith  a  power 
of  entry  and  seizure  on  default,  confers  a 
license     Chynoweth  v.  Tenney,  10  Wis.  397- 

11  A  parol  demise  of  land  reserving  to  the 
landlord  "  all  the  hedges,  trees,  thornbushes, 
fences,  with  the  lop  and  top  was  held  to 
operate  as  a  license  to  enter  the  land  for  he 
purpose  of  cutting  and  carrying  away  the 
frees.    Hewitt  v.  Isham,  7  Exch.  77,  21  L.  J. 

Exch.  35.  .         .  .      ,  . 

The  delivery,  at  the  same  time  with  a  deed 
of  land,  of  an  earlier  sealed  agreement  by  the 
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trees  1  carries  with  it  a  license  to  go  on  the  land  and  remove  them  within  a 
reasonable  time.3 

License  by  Ratification.  A  license  may  result  from  the  ratification  of  previous 
acts  of  the  licensee  as  well  as  from  permission  previously  given.3 

Between  Vendor  and  Purchaser.  —  Possession  by  the  purchaser  of  land  before  the 
deed  is  made  may  be  as  tenant  or  licensee,  according  to  the  circumstances  of 
the  case.  If  the  purchaser  enters  without  a  special  agreement  definite  his 
relation  to  the  land,  he  is,  according  to  some  authorities,  a  tenant  at  will  ■ 
according  to  others,  a  licensee.* 

III.  Scope  of  License.  -  A  license  to  do  an  act  authorizes  the  doing  of  the 
act  specifically  licensed  and  of  all  acts  necessarily  incidental  to  it  5  but  no 
others.6  Thus,  a  license  to  take  water,  stone,  trees,  crops,  or  other  products  of 
the  land,  or  to  erect  any  structure  or  do  any  act  on  the  land,  carries  with  it  the 
right  to  enter  upon  the  land  for  that  purpose.7  A  license  to  erect  a  structure 
does  not  carry  with  it  the  right  to  rebuild,  as  on  the  erection  of  the  buildings 
the  act  has  been  done  and  the  license  is  at  an  end.8  The  question  whether  a 
license  to  build  authorizes  a  subsequent  entry  to  repair  has  been  decided  both 
ways.      A  license  to  go  upon  land  for  one  purpose  does  not  justify  an  entry 

grantee  to  purchase  the  land,  subject  to  a 
reservation  of  the  wood,  which  has  been  pre- 
viously sold  to  a  third  person  with  the  right  to 
remove  it,  operates  as  a  license  to  that  person 
to  enter  and  cut  the  wood,  although  the  deed 
is  a  warranty  deed  without  any  such  reserva- 
tion. Driscoll  v.  Marshall,  15  Gray  (Mass.) 
62. 

1.  Heflin  v.  Bingham,  56  Ala.  566;  Upson  v. 
Holmes,  51  Conn.  502;  Spacy  v.  Evans,  152 
Ind.  431;  Crosby  v.  Redman,  70  Me.  56. 

2.  Upson  v.  Holmes,  51  Conn.  502. 
If  no  time  for  removal  is  fixed  in  a  contract 

for  the  sale  of  growing  trees,  the  removal  must 
te  within  a  reasonable  time;  and  regard  must 
be  had  to  the  use  for  which  the  timber  is 
known  to  be  wanted,  the  custom  of  the  place, 
the  capacity  of  the  mill,  etc.,  but  not  to  the 
fact  that  there  is  a  falling  market.  Heflin  v. 
Bingham,  56  Ala.  566,  28  Am.  Rep.  776. 

3.  Metcalf  v.  Hart,  3  Wyo.  513,  31  Am.  St. 
Rep.  122. 

4.  See  the  titles  Landlord  and  Tenant, 
ante,  p.  149;  Vendor  and  Purchaser. 

5.  General  Rule  as  to  Scope  of  License.  —  Wood 
v.  Manley,  n  Ad.  &  El.  34,  39  E.  C.  L.  iq; 
Patrick  v.  Colerick,  3  M.  &  W.  483;  Fletcher 
v.  Evans.  140  Mass.  241.  See  also  Rogers  v. 
Cox,  96  Ind.  157,  49  Am.  Rep.  152;  White  v. 
El  well,  48  Me.  360,  77  Am.  Dec.  231;  Adams 
v.  Freeman,  12  Johns.  (N.  Y .)  40S,  7  Am.  Dec. 
327;  Parks  v.  Pratt,  52  Vt.  449;  Clark  v. 
Dustin,  52  Vt.  568;  Thayer  v.  Jarvis,  44  Wis. 


A  License  to  Take  Stone  implies  a  license  to 
draw  it  carefully  over  the  grantor's  land. 
Clark  v.  Vermont,  etc.,  R.  Co.,  28  Vt.  103! 
See  also  Sterling  v.  Warden,  51  N.  H.  217,  12 
Am.  Rep.  80. 

Where  a  Railway  Is  Located  Across  a  Person's 
Land  by  license,  such  license  carries  with  it  as 
full  authority  to  do  all  necessary  acts  for  the 
construction  of  the  railway  as  would  have 
been  derived  from  the  condemnation  of  the 
land.  Babcock  v.  Western  R.  Corp.,  9  Met. 
(Mass.)  553,  43  Am.  Dec.  411. 

Permission  to  Build  a  Railroad  over  one's  land 
imports  authority  to  use  it  afterwards.  Har- 
low v.  Marquette,  etc.,  R.  Co.,  41  Mich.  336. 


6.  A  Power  to  Make  a  Goit  or  Sluice  and  keep 
it  in  repair  is  exhausted  by  making  one  goit 
or  sluice.  Bostock  v.  Sidebottom,  18  Q.  B 
813,  83  E.  C.  L.  813,  16  Jur.  1013. 

Where  a  License  to  Put  In  "  Water  Mains  "  is 
given,  but  only  one  main  is  contemplated,  only 
that  one  can  be  laid.     Great   Falls  Water 
Works  Co.  v.  Great  Northern  R.  Co.,  21  Mont 
487. 

7.  Clark  v.  Vermont,  etc.,  R.  Co.,  28  Vt.  103, 
Babcock  v.  Western  R.  Corp.,  9  Met.  (Mass.) 
553-  43  Am.  Dec.  411. 

8.  Erection  of  Structure  —  Right  to  Rebuild.  — 

Clark  v,  Glidden,  60  Vt.  702. 

A  license  is  to  be  strictly  construed.  A 
license  to  build  a  dam  does  not  carry  a  license 
to  rebuild  it  if  destroyed.  I  Washburn  on 
Real  Prop.  (5th  ed.)  399,  citing  Cowles  v.  Kid- 
der, 24  N.  H.  364,  57  Am.  Dec.  287;  Carleton 
v.  Redington,  21  N.  H.  293;  Wingard  v.  Tift, 
24  Ga.  179. 

A  parol  license  to  build  a  bridge  does  not 
confer  a  right  to  rebuild.  Hall  v.  Boyd,  14 
Ga.  1.  But  see  Southwestern  R.  Co.  v. 
Mitchell,  69  Ga.  114,  in  which  case  it  was  held 
that  a  mill  erected  under  a  license  at  great  ex- 
pense, and  washed  away,  might  be  rebuilt. 

Where,  under  a  license  to  build  a  road  across 
a  bay,  a  road  has  been  constructed  on  piles, 
the  license  is  exhausted,  and  an  embankment 
cannot  be  substituted  thereafter  for  the  piles, 
even  though  it  might  have  been  made  in  the 
first  instance.  Southampton  v.  Jessup,  10  N. 
Y.  App.  Div.  456. 

9.  Repairs.  —  A  license  to  lay  pipes  to  convey 
water  to  a  cistern  carries  with  it  the  right  to 
dig  to  mend  the  pipes.  Washburn  on  Ease- 
ments (4th  ed.)  31,  citing  Plowd.  ita\  Pomfret 
v.  Ricroft,  1  Saund.  321;  Hinchcliffe  v.  Kin- 
norul,  5  Bing.  N.  Cas.  1,  35  E.  C.  L.  9;  Darcy 
v.  Askwith,  Hob.  234. 

Under  an  oral  license  to  lay  an  aqueduct, 
the  licensee  may  make  necessary  repairs. 
Clark  v.  Glidden,  60  Vt.  702. 

A  license  to  build  does  not  carry  with  it  a 
right  to  enter  to  repair.  Cook  v.  Stearns,  11 
Mass.  537;  Whitney  v.  Holmes,  15  Mass.  152; 
Jamison  v.  M'Credy,  5  W.  &  S.  (Pa.)  129; 
Crabs  v.  Fetick,  7  Blackf.  (Ind.)  373. 
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for  another  purpose,1  nor  an  entry  upon  other  land.2  _  _ 

How  Act  Must  Be  Performed.  —  A  license  does  not  protect  the  licensee  in  doing 
the  act  licensed  in  a  way  different  from  that  provided  in  the  license,  if  one  is 
specified.3  If  no  mode  of  carrying  out  the  license  is  prescribed,  the  act  must 
be  performed  in  the  usual  and  reasonable  manner.4  The  license  is  a  protec- 
tion if  the  licensee  acts  in  a  proper  and  careful  manner,  and  under  such  circum- 
stances there  is  no  liability  for  damages  resulting  from  the  act.5  It  is  no 
protection  from  damages  arising  from  improper  conduct,  whether  intentional 
or  negligent.7  ,         ,.         ,       ,      ,  , 

Place  of  Exercising  License.  —  The  place  of  doing  the  act  licensed  can  be  changed 
only  by  mutual  agreement.8  ,  . 

Time  of  Exercising  License.  —  In  the  absence  of  special  provisions  or  agreements 
the  act  licensed  must  be  done  within  a  reasonable  time.9 

Acts  of  Licensee's  Servants.  —  A  license  is  in  general  personal  to  the  licensee. 
It  will  be  a  protection  against  the  acts  of  his  servants  and  other  representatives 
only  when  it  is  so  provided,  or  when  the  act  licensed  is  one  impossible  of  per- 
sonal performance  or  of  such  a  nature  that  it  is  generally  performed  by  or  with 
the  aid  of  servants  and  representatives.10 

IV  Parties  —  Their  Rights,  Duties,  and  Liabilities  —  1.  In  General.  — 
The  respective  rights,  duties,  and  liabilities  of  the  parties  may  be  defined  by 
the  terms  of  the  license  or  by  the  general  rules  of  law.  In  general,  each  is 
bound  to  protect  his  own  rights,  and  neither  is  liable  for  the  infringement  of 
the  rights  of  the  other  by  the  acts  of  a  trespasser.11 


1.  Norton  v.  Craig,  68  Me.  275. 

Where  a  person  has  a  license  lo  gather 
fruit,  he  is  not  protected  thereby  when  he  is 
on  the  premises  for  a  different  purpose  and 
has  been  ordered  off.  State  v.  Shawley,  42 
Mo.  App.  584. 

2.  Where  the  Land  Is  Specified  —  Entering  on 
Other  Land. —  Omaha,  etc.,  Smelting,  etc.,  Co. 
v.  Tabor,  13  Colo.  41,  16  Am.  St.  Rep.  185; 
Simpson  v.  Wabash  R.  Co.,  145  Mo.  64. 

A  License  to  Go  a  Certain  Distance  upon  the 
land  of  another  is  no  protection  to  the  licensee 
in  going  beyond  that  distance.  McCusker  v. 
Mitchell,  20  R  I.  13- 

3.  Manner  of  Performance.  —  Where  one 
licenses  the  laying  out  of  a  private  road  in  a 
certain  manner,  the  fact  that  commissioners 
lay  it  out  in  a  different  manner  does  not  affect 
the  licensor,  and  he  or  his  successors  can  close 
it.    Dempsey  v.  Kipp,  62  Barb.  (N.  Y.)  311. 

Authority  given  by  a  railroad  company  to 
another  company  running  a  narrow-gauge 
railroad  to  use  its  right  of  way  does  not  au- 
thorize that  company  to  build  and  operate  a 
standard-gauge  railroad.  Augusta,  elc,  R. 
Co.  v.  Augusta  Southern  R.  Co.,  96  Ga.  562. 

4.  Thus,  if  one  be  authorized  to  enter 
another's  land  to  take  corn,  he  must  enter  by 
the  usual  mode  of  access  provided,  such  as  the 
gate  or  other  entrance.  Gardner  v.  Rowland, 
2  Ired.  L.  (24  N.  Car.)  247.  See  also  Ancaster 
v.  Milling.  2  Dowl.  &  R.  714,  16  E.  C.  L.  118. 

5.  One  who  has  licensed  another  to  flood 
land  cannot  hold  him  liable  if  the  water  flows 
on  his  remaining  land.  He  may,  however, 
take  means  to  exclude  it.  Simpson  v.  Wabash 
R.  Co.,  145  Mo.  64. 

6.  Wilful  Misconduct.  —  McKnight  v.  Ratcliff, 
44  Pa.  St.  159,  holding  that  one  who  is  author- 
ized in  pursuing  the  business  of  mining  to 
operate  through  the  gangway  of  another  is 
liable  for  wilfully  filling  the  licensor's  shaft 
with  water. 
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7.  Negligence. —  Washburn  on  Real  Prop, 
('•th  ed.)  398;  Selden  v.  Delaware,  etc.,  Canal 
Co.,  29  N.  Y.  634;  Woodruff  v.  Beekman,  43 
N.  Y.  Super.  Ct.  282.  See  also  Eaton  v. 
Winnie,  20  Mich.  156,  4  Am.  Rep.  377;  Mc- 
Knight v.  Ratcliff,  44  Pa.  St.  159;  Dean  v. 
McLean,  48  Vt.  412,  21  Am.  Rep.  130. 

A  licensee  of  land  who  uses  the  land  for  the 
yarding  of  sheep  affected  with  the  "  scab," 
thus  making  the  soil  communicate  a  disease  to 
the  licensor's  property,  is  liable.  Eaton  v. 
Winnie,  20  Mich.  156,  4  Am.  Rep.  377- 

The  licensee  must  assume  the  ordinary  risk 
of  the  place  where  the  license  is  to  be  enjoyed. 
Metcalfe  v.  Cunard  Steampship  Co.,  147  Mass. 
66;  Vanderbeck  v.  Hendry,  34  N.  ].  L.  467. 

8.  Where  the  point  at  which  water  is  to  be 
diverted  under  a  license,  and  the  place  on  the 
land  where  the  license  is  to  be  exercised,  have 
been  determined  by  building  a  dam  and  lay- 
ing pipes,  the  licensor  consenting,  it  cannot  be 
changed  without  mutual  consent.  Curtis  v 
La  Grande  Hydraulic  Water  Co.,  20  Oregon 
34.  , 

9.  Time  of  Exercise.  —  A  parol  license,  created 
by  reservation  in  a  deed,  to  enter  "  at  any  and 
all  times  "  and  take  wood  must  be  exercised 
within  a  reasonable  time,  and  if  not  acted 
upon  for  three  years  it  may  be  revoked. 
After  the  revocation  a  sale  of  the  wood  by  the 
licensee  does  not  affect  the  licensor  s  rights. 
Hill  v.  Hill,  113  Mass.  103,  18  Am.  Rep.  455; 
Hill  v.  Cutting,  113  Mass.  107. 

10  In  Norfolk  v.  Wiseman,  Year  Book  12 
Hen  VII  ,  pi.  25,^Win  7  M.  &  W.  77.  a  license 
to  hunt  at  pleasure  on  the  land  of  the  licensor 
was  held  to  be  a  justification  for  the  entry  of 
the  defendant  as  the  servant  and  companion 
of  the  licensee.  See  also  Muskelt  5 
Bing.  N.  Cas.  694.  35  E.  C.  L.  272;  W.ckham 
v.  Hawker,  7  M.  &  W.  63;  Doe  v.  Wood,  2  B. 

&      AlCl-      724-  „  .  Q 

11.  Huiest  v.  Marx,  67  Mo.  App.  418. 
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2.  Licensors  —  who  May  Grant  License.  -  A  license  can  be  granted  only  bv  one 
who  owns  or  has  an  interest  in  the  land  affected  by  the  license  1 

Municipal  Licenses.  —  Where  the  license  is  granted  bv  a  public  corporation  to 
do  something  upon  the  land  of  an  individual,  it  has  at  most  the  effect  of  mak 
ing  lawful  what  was  before  unlawful.  It  cannot  take  away  the  property  rights 
of  the  owner  whose  land  is  affected  by  the  license,  nor  change  the  relations  of 
the  landowner  and  the  one  licensed.  Nothing  short  of  a  second  license'  by 
such  landowner  can  have  that  effect.2 

Joint  Owners.  —  A  joint  tenant  or  tenant  in  common  cannot  affect  the  rights 
of  his  cotenants  by  granting  a  license.3 

Effect  on  Prior  Purchasers.  —  A  license  by  the  landowner  is  not  effective  against 
a  prior  mortgagee  or  grantee  under  a  trust  deed.4 

Removal  of  structures.  —  The  licensor  may  remove  the  structures  erected  on 
the  land  by  the  licensee,  if  the  latter  neglects  or  refuses  to  do  so  on  the 
termination  of  the  license  or  within  a  reasonable  time  thereafter,  even  if  serious 
injury  is  done  by  the  removal."  The  mere  granting  of  a  license  carries  with  it 
by  implication  no  duties  on  the  part  of  the  licensor  in  the  way  of  putting  the 
license"  J*7  CO'ldition  or  in  any  way  facilitating  the  operations  of  the 

Obligations  of  Licensor  as  to  Condition  of  Premises  —  Carefulness  -  Hidden  Defects  —  The 
licensor  must  refrain  from  wilful  injury  to  the  licensee,7  and  from  concealing 
Hidden  defects  so  they  will  operate  as  a  trap.8 

In  the  Case  of  a  Passive  License,  where  the  licensor  simply  allows  the  licensee  to 
use  the  premises  for  his  own  benefit,  it  is  generally  considered  that  the 
licensee  takes  upon  himself  all  risks  as  to  the  condition  of  the  premises,9 

1.  By  Whom  License  Granted.  —  Williams  v, 

Concord  Cong.  Church,  193  Pa.  St.  120. 

2.  Municipal  Corporation.  —  Mace  v.  Philcox 
15  C.  B.  N.  S.  600,  109  E.  C.  L.  600,  33  L.  J  C  Pi' 
124,  10  Jur.  N.  S.  680,  9  L.  T.  N,  S.  766,  12  W. 
R.  670,  where  it  was  held  that  a  license  from 
a  municipal  board  10  ply  bathing  machines 
for  hire  did  not  confer  a  right  to  place  them 
upon  private  property  without  permission. 

3.  Co-owners.  —  Hallett  v.  Parker,  68  N.  H. 
598.  And  see  the  title  Joint  Tenants  and 
Tenants  in  Common,  vol.  17,  p.  674. 

4.  Effect  upon  Prior  Purchaser.  —  Simpson  v 
Wabash  R.  Co.,  145  Mo.  64. 

5.  Removal  of  Structures.  —  Hodgkins  v  Far- 
rington,  150  Mass.  19,  15  Am.  St.  Rep.  168. 

6.  And  this  is  so  even  if  the  work  (e.  p., 
building  a  wall)  is  made  difficult  by  the  pres- 
ence of  machinery  belonging  to  the  licensor 
Sun  Printing,  etc.,  Assoc.  v.  Tribune  Assoc 
4+  N.  Y.  Super.  Ct.  136. 

7.  Injury  to  Licensee.  —  Vanderbeck  v  Hen- 
dry, 34  N.  J.  L.  467. 

An  owner  is  liable  for  bringing  force  to  bear 
upon  the  licensee's  person,  as  by  running  him 
down  without  proper  warning.  Balchelor 
Fortescue,  11  Q.  B.  D.  474;  Metcalfe  v.  Cu- 
nard  Steamship  Co.,  147  Mass.  66;  Byrne  v 
New  York  Cent.,  etc.,  R.  Co,  104  N.  Y.  362,  58 
Am.  Rep.  512;  Taylor  v.  Delaware,  etc.,  Canal 
Co.,  113  Pa.  St.  162,  57  Am.  Rep.  446. 

8.  Concealment  of  Defects.  —  Maenner  v.  Car- 
roll, 46  Md.  193;  Vanderbeck  v.  Hendry  -u 
N.  J.  L.  467.  "  M 

A  hole  in  a  bridge  built  by  one  charged 
with  no  affirmaiive  action  in  relation  to  it, 
which  hole  has  existed  unconcealed  for  several 
years,  is  not  such  a  trap.    Cusick  v.  Adams 
115  N.  Y.  55,  12  Am.  St.  Rep.  772. 


Where  a  watchman  who  had  been  on  the 
premises  for  thirteen  nights  fell  into  an  ex- 
posed area  and  was  killed,  there  was  held  to 
be  no  liability.  Bond  v.  Smith,  113  N.  Y  778 
44  Hun  (N.  Y.)  219.  ' 

9.  Mere  Passive  Permission.  —  Illinois.  — 
Illinois  Cent.  R.  Co.  v.  Godfrey,  71  111.  500, 
22  Am.  Rep.  112. 

Indiana. — Jefferson ville,  etc.,  R.  Co.  v. 
Goldsmith,  47  Ind.  43. 

Maryland.  —  Baltimore  etc.,  R.  Co.  v.  State, 
62  Md.479,  50  Am.  Rep.  233;  Maenner  v.  Car- 
roll, 46  Md.  212. 

Massachusetts.  —  Wright  v.  Boston,  etc.,  R. 
Co.,  142  Mass.  296;  Sweeny  v.  Old  Colony, 
etc.,  R.  Co.,  10  Allen  (Mass.)  378;  Hickey  v. 
Boston,  etc.,  R.  Co.,  14  Allen  (Mass.)  429; 
Johnson  v.  Boston,  etc.,  R.  Co.,  125  Mass.  75; 
Gaynor  v.  Old  Colony,  etc.,  R.  Co.,  100  Mass.' 
208;  Morrissey  v.  Eastern  R.  Co.,  126  Mass. 
377.  30  Am.  Rep.  686;  Wright  v.  Boston,  etc., 
R.  Co.,  129  Mass.  440. 

New  Jersey.  —  Vanderbeck  v.  Hendry,  34  N. 
J.  L.  467. 

New  York.  —  Nicholson  v.  Erie  R.  Co.,  41  N. 
Y.  525;  Cusick  v.  Adams,  115  N.  Y.  55, 12  Am. 
St.  Rep.  772;  Maize  v.  New  York  Cent.,  etc., 
R.  Co.,  1  Hun  (N.  Y.)  417;  Bust  v.  Brainard,  1 
Cow.  (N.  Y.)  78,  13  Am.  Dec.  513. 

Pennsylvania.  —  Philadelphia,  etc..  R.  Co.  v. 
Hummell,  44  Pa.  St.  375,  84  Am.  Dec.  457; 
Gillis  v.  Pennsyl  vania  R.  Co.,  59  Pa.  St.  129, 
98  Am.  Dec.  317. 

Wherean  uninvited  person  wenton  another's 
land  to  seek  employment,  and  some  machinery 
fell  upon  him  and  injured  him,  there  was 
held  to  be  no  liability.  Larmor  v.  Crown 
Point  Iron  Co.,  101  N.  Y.  391,  54  Am.  Rep. 
718. 


1136 


Volume  XVIII. 


Parties : 


LICENSE  {REAL  PROPERTY). 


Rights,  Duties,  etc. 


although  it  is  generally  held  that  the  licensor  is  liable  for  his  own  active  negli- 
gence 1    This  passive  license  may  be  either  express  or  implied.3 

Invitation  Express  or  Implied.— The  authorities  apply  a  different  rule  to  cases 
where  the  licensee  is  invited  to  go  upon  the  land,  either  expressly  or  impliedly, 
and  hold  that  under  such  circumstances  the  licensor  assumes  an  obligation  to 
see  to  it  that  the  premises  are  in  a  reasonably  safe  condition,  and  that  he  con- 
ducts himself  upon  them  in  a  proper  and  careful  manner,3  the  question  of  care 

1.  Liability  for  "  Active  Negligence."  —  Pom- 
ponior'.  New  York,  etc.,  R.  Co.,  66  Conn.  528, 
50  Am.  St.  Rep.  124;  Corrigan  v.  Union  Sugar 
Refinery,  98  Mass.  577-  9&  Am.  Dec.  685;  Ste- 
vens v.  Nichols,  155  Mass.  472;  Barry  v.  New 
York  Cent.,  etc.,  R.  Co.,  92  N.  Y.  293,  44  Am. 
Rep  377.  See  also  Oliver  v.  Worcester,  102 
Mass  489,  3  Am.  Rep.  485;  Corby  v.  Hill,  4 
C.  B.  N.  S.  556,  93  E.  C.  L.  556- 

2  Implied  License.  —  Nave  v.  Hack,  90  lnd. 
205,  46  Am.  Rep.  205;  Ackert  v.  Lansing  59 
N  Y  646-  Freer  v.  Cameron,  4  Rich.  L.  (b. 
Car  )228,  55  Am.  Dec.  663;  Chapman  v.  Roth- 
well  El.  Bl.  &  El.  168,  96  E.  C.  L.  168. 

3.  Liability  in  Case  of  Invitation  Express  or 
Implied  —  United  States.  —  Pennsylvania  R. 
Co  v  Atha,  22  Fed.  Rep.  920;  Ten  Broeck  v. 
Wells,  47  Fed.  Rep.  690;  Bennett  v.  Louisville, 
etc.,  R.  Co.,  102  U.  S.  577- 

California.  —  Schmidt  v.  Bauer,  80  Cal.  565. 
Connecticut.  —  Pomponio  v.  New  York,  etc., 
R.  Co.,  66  Conn    528,  50  Am.  St.  Rep.  124. 
See  also  Crogan  v.  Schiele,  53  Conn.  186,  55 
Am.  Rep.  88. 

Delaware.—  Diamond  State  Iron  Co.  v.  Oiles, 
7  Houst.  (Del.)  556.  . 

Georgia.  —  Atlanta  Cotton  Seed  Oil  Mills  v. 
Coffey,  80  Ga.,  145,  12  Am.  St.  Rep.  244. 

Illinois.  —  Latham  v.  Roach,   72    111.  179; 
Fisher  v.  Jansen,  30  111,  App.  91. 

Indiana.  —  Nave  v.  Flack,  90  lnd.  205,  4° 
Am.  Rep.  205;  Hawkins  v.  Johnson,  105  lnd. 
29,  55  Am.  Rep,  169;  Indiana,  etc.,  R.  Co.  v. 
Birnhart,  115  lnd.  399;  Evans  v.  Adams  Ex- 
press Co..  122  lnd.  362. 

Kansas.  —  Union  Pac.  R.  Co.  v.  Harwood, 
31  Kan.  388. 

Kentucky.  —  Louisville  Gas  Co.  v.  Guten- 
kuntz,  82  Ky.  432. 

Louisiana.  —  Yates  v.  Southwestern  Brush 
Electric  Lighl,  etc.,  Co.,  40  La.  Ann.  467. 

Massachusetts.  —  Sweeny  v.  Old  Colony,  etc., 
R,  Co.,  10  Allen  (Mass.)  368,  87  Am.  Dec.  644; 
Davis  v.  Central  Cong.  Soc,  129  Mass.  367,  37 
Am.  Rep.  368;  Hayes  v.  Philadelphia,  etc., 
Coal,  etc.,  Co.,  150  Mass.  457;  Gaffney  v. 
Brown,  150  Mass.  479'.  Holmes  v.  Drew,  151 
Mass.  578;  Gordon  v.  Cummings,  152  Mass. 
513,  23  Am.  St.  Rep.  846;  Plumer  v.  Dill,  156 
Mass.  426,  32  Am.  St.  Rep.  463. 

Michigan.  —  Johnson  v.  Spear,  76  Mich.  139, 
15  Am.  St.  Rep.  298. 

Minnesota.  —  Ingalls  v.  Adams  Express  Co., 
44  Minn.  128;  Johnsons  Ramberg,  49  Minn. 
341. 

Missouri.  —  Welch  v.  McAllister,  15  Mo. 
App.  492;  Eisenberg  v.  Missouri  Pac.  R.  Co., 
33  Mo.  App.  85. 

New  Jersey.  —  Diebold  v.  Pennsylvania  R. 
Co.,  50  N.  J.  L.  478. 

New  York.  —  Nicholson  v.  Erie  R.  Co.,  41 
N.  Y.  525;  Carroll  v.  Staten  Island  R.  Co.,  58 
N.  Y.  126,  17  Am.  Rep.  221;  Macauley  v.  New 
18  C.  of  L. — 72  1 


York,  67  N.  Y.  602;  Beck  v.  Carter,  68  N.  Y. 
283,  23  Am.  Rep.  175;  Barry  v.  New  York 
Cent  ,  etc.,  R.  Co.,  92  N.  Y.  289,  44  Am.  Rep. 
377;  Larmore  v.  Crown  Point  Iron  Co.,  101 
N.  Y.  391,  54  Am.  Rep.  718;  Byrne  v.  New 
York  Cent.,  etc.,  R.  Co.,  104  N.  Y.  362,  58 
Am.  Rep.  512;  Galvin  ».  New  York,  112  N.  Y. 
223;  Larkin  v.  O'Neill,  119  N.  Y.  221;  Hart  v. 
Grennell,  122  N.  Y.  371. 

Pennsylvania.  —  Allegheny  v.  Campbell,  107 
Pa.  St.  530,  52  Am.  Rep.  478;  Johnson  v.  Wil- 
cox, 135  Pa.  St.  217. 

Wisconsin.  —  Schoenfeld  v.  Milwaukee  City 
R.  Co.,  74  Wis.  433- 

Land  Connected  with  Sidewalk.  —  Where  a  man 
invites  the  public  to  use  a  part  of  his  land,  by 
connecting  it  with  a  sidewalk,  he  must  use 
due  diligence  to  keep  it  in  a  reasonably  safe 
condition.    Tomle  v  Hampton,  129  111.  379. 

If  one  directly  or  impliedly  induces  persons 
to  enter  on  or  pass  over  his  premises,  he 
thereby  assumes  an  obligation  that  such 
premises  are  in  a  safe  condition.  Sweeny  v. 
Old  Colony,  etc.,  Co.,  10  Allen  (Mass.)  378, 
Nicholson  v.  Erie  R.  Co.,  41  N.  Y.  525. 

Sawmill.  —  One  carrying  on  the  business  of 
running  a  sawmill  must  keep  the  premises 
reasonably  safe  for  those  rightfully  on  them. 
Ackert  v.  Lansing,  59  N.  Y.  646. 

Open  Vat.  —  A  boy  going  through  a  passage- 
way in  the  defendant's  factory,  to  pay  a  bill 
fell  into  an  uncovered  vat  directly  over  which 
was  a  skylight.  The  defendant  was  held,  on 
the  facts  of  the  case,  not  liable.  Victory  v. 
Baker,  67  N.  Y.  366. 

The  Managers  of  a  Theatre  must  see  that  the 
stairs  are  reasonably  safe,  even  foraged  per- 
sons. The  existence  of  an  obvious  defect  for 
twenty-four  hours  is  enough  to  charge  the 
managers  with  constructive  notice.  Bulcher 
v.  Hyde,  (Brooklyn  City  Ct.  Gen.  T.)  10  Misc. 

(N.  Y.1  275. 

The  Owners  of  a  Public  Hall  are  bound  to  use 
reasonable  care  to  keep  it  safe.  If  unsafe,  it 
is  immaterial  that  they  were  in  fact  ignorant 
of  its  unsafe  condition.  Currier  v.  Bostcn 
Music  Hall  Assoc.,  135  Mass.  414. 

Elevators.  —  See  the  title  Elevators,  vol.  10, 
p.  962  et  sea.  ,    ,  . 

The  Owner  of  a  Sandbank  who  knows  it  is  in  a 
dangerous  condition  must  warn  persons  buy- 
ing and  carrying  sand  therefrom.  Carr  v. 
Sheehan,  81  Hun  (N.  Y.)  291. 

Wharfingers  must  use  reasonable  care  to  ha  w 
the  premises  safe.    McCaldin  v.  Parke,  142  N 
Y  564,  reversing  66  Hun  323.  69  Hun  (N.  Y 
6r4;  Fitzpatrick  v.  Tweddle,  73  Hun  (N.  Y.) 

105.  .  .  ,  f 

Where  a  private  individual  acquires  a  wnai  r 
formerly  open  to  the  public,  and  upon  which 
the  public  had  a  right  to  go,  he  must  give 
notice  of  the  change  in  the  title  and  warn  ihe 
public  to  keep  away,  otherwise  he  will  be  re- 
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being  for  the  jury.1  An  implied  invitation  to  enter  may  arise  where  one 
leaves  his  property  open  to  the  public  in  such  a  way  as  to  lead  the  public  to 
use  it,8  and  this  will  be  the  case  even  though  leaving  such  property  open  may 
be  contrary  to  law.3  Thus,  where  a  railroad  company  allows  the  public  to 
cross  its  tracks  at  a  certain  point,  it  may  be  liable  for  negligence  in  operating 
its  trains  or  failing  to  give  reasonable  notice  of  the  approach  of  trains.* 


garded  as  extending  an  invitation  to  the  public 
to  go  upon  it.  Delaney  v.  Pennsylvania  R. 
Co.,  78  Hun  (N.  Y.)  393.  And  see  (he  title 
Wharves  and  Wharfingers. 

Injury  or  Loss  of  Licensee's  Property. — One 
carrying  on  business  is  responsible  not  only 
for  inj ury  to  the  person  ofalicenseeoccurring 
through  his  negligence,  but  also  for  injury  to 
or  loss  of  the  properly  of  such  licens2e.  Bird 
v.  Everard,  (C.  PI.  Gen.  T.)  4  Misc.  (N.  Y.)  104, 
a  case  involving  loss  from  a  bathhouse;  Con- 
radt  v.  Clauve,  03  Ind.  476,  47  Am.  Rep.  388; 
North  Manchester  Tri-Counly  Agricultural 
Assoc.  v.  Wilcox,  4  Ind.  App.  141.  If  he  pro- 
vided a  proper  place  for  such  property  and  it 
is  knowingly  placed  elsewhere,  the  loss  is  due 
to  the  negligence  of  his  customer,  and  he  is 
not  liable.  Trowbridge  v.  Schriever,  5  Daly 
(N.  Y.)  11,  a  case  involving  loss  in  a  barber's 
shop. 

Improper  Condition  Must  Be  Shown.  —  Cahill 
v.  Layton,  57  Wis.  6oo,  46  Am.  Rep.  46; 
Walden  v.  Finch,  70  Pa.  St.  460. 

The  Negligence  of  the  Licensor  must  be  shown. 
Where  it  consists  in  failure  to  provide  a  watch- 
man, a  contract  or  custom  to  employ  a  watch- 
man must  be  shown.  Zell  v.  Dunkle,  156  Pa. 
St.  353- 

Misconduct  of  Employee.  —  A  merchant  owes 
to  a  customer  the  duty  of  reasonable  care  to 
secure  him  against  injury,  as  well  from  the 
misconduct  of  the  merchant's  employees  as 
from  the  dangerous  condition  of  his  premises. 
Swinarton  v.  Le  Boutillier,  (C.  Pi.  Gen.  T.)  7 
Misc.  (N.  Y.)  639.  See  also  Mallach  v.  Ridley, 
(Supm.  Ct.  Gen.  T.)  24  Abb.  N.  Cas.  (N.  Y.) 
172;  Dean  v.  St.  Paul  Union  Depot  Co.,  41 
Minn.  360,  16  Am.  St.  Rep.  703. 

Degree  of  Care  Required.  —  Where  the  court 
charged  that  one  who  ini/ites  another  lo  come 
upon  his  premises,  which  he  controls,  "  is  re- 
sponsible for  any  inj  ury  which  ensues  *  *  * 
unless  the  fact  is  that  the  person  is  negligent 
himself,"  it  was  held  that  this  was  error,  and 
that  only  reasonable  prudence  and  care  are  re- 
quired to  keep  premises  in  such  a  condition 
that  those  who  go  thereon  shall  not  be  unrea- 
sonably and  unnecessarily  exposed  to  danger. 
Flynn  v.  Central  R.  Co.,  142  N.  Y  439. 

1.  Question  for  Jury.  —  Malloy  v.  Hibernia 
Sav.,  etc.,  Soc,  (Cal.  1889)  21  Pac.  Rep.  525; 
Tomle  v.  Hampton,  129  111.  379;  Brosnan  v. 
Sweelser,  127  Ind.  1;  Johnson  v.  Spear,  76 
Mich.  139,  15  Am.  St.  Rep.  298;  James  v. 
Ford,  16  Dalv  (N.  Y.)  126. 

2.  How  Implied  Invitation  May  Arise.  —  See 
Graves  v.  Thomas,  95  Ind.  361,  48  Am.  Rep. 
727;  Driscoll  v.  Newark,  etc.,  Lime,  etc.,  Co., 
37  N.  Y.  637,  97  Am.  Dec.  761;  Sullivan  v. 
Waters,  r4  Ir.  C.  L.  460. 

Unguarded  Area.  —  Indianapolis  v.  Emmel- 
man,  108  Ind.  530,  58  Am.  Rep.  65. 

Barbed  Wire  Stretched  Across  Road.  —  Ratte 
v.  Dawson,  50  Minn.  450. 


Ladder  on  Sidewalk.  —  Clarke  v.  Rhode  Island 

Electric  Lighting  Co.,  16  P..  I.  463. 

Pit  in  Dooryard.  —  Crogan  v.  Schiele,  53  Conn. 
186,  55  Am.  Rep.  88. 

The  Failure  to  Prohibit  Passage  over  an  eight- 
foot  strip  between  two  houses  which  have  no 
other  passage  directly  between  them  does  not 
constitute  an  invitation.  Reardon  v.  Thomp- 
son, 149  Mass.  267. 

3.  Walking  on  Railroad  Track.  —  Davis  v. 
Chicago,  etc.,  R.  Co.,  58  Wis.  646,  46  Am. 
Rep.  667. 

4.  Railroad  Crossings. —  United  States. —  Smith 
v.  Piltsburgh,  etc.,  R.  Co.,  90  Fed.  Rep.  783. 

Indiana.  —  Palmer  v.  Chicago,  etc.,  R.  Co., 
112  Ind.  250. 

Mississippi.  —  Louisville,  etc.,  R.  Co.  v. 
Hirsch,  6g  Miss.  126. 

New  York.  —  Nicholson  v.  Erie  R.  Co.,  41 
N.  Y.  525;  Vandewater  v.  New  York  R.  Co., 
74  Hun  (N.  Y.)  32;  Barry  v.  New  York  Cent., 
etc.,  R.  Co.,  92  N.  Y.  289,  44  Am.  Rep.  377; 
Byrne  v.  New  York  Cent.,  etc.,  R.  Co.,  104 
N.  Y.  362,  58  Am.  Rep.  512;  Swift  v.  Staten 
Island  Rapid  Transit  R.  Co.,  123  N.  Y.  645,  33 
N.  Y.  St.  Rep.  604.  Compare  Sutton  v  New 
York  Cent.,  etc.,  R.  Co.,  66  N.  Y.  243,  revers- 
ing 4  Hun  (N.  Y.)  760. 

North  Carolina.  —  Troy  v.  Cape  Fear,  etc., 
R.  Co.,  99  N.  Car.  298,  6  Am.  St.  Rep.  521. 

Ohio.  —  Harriman  v.  Pittsburgh,  etc.,  R. 
Co.,  45  Ohio  St.  11,  4  Am.  St.  Rep.  507. 

Pennsylvania.  —  Kay  v.  Pennsylvania  R. 
Co.,  65  Pa.  St.  269,  3  Am.  Rep.  628;  Taylor  v. 
Delaware,  etc.,  Canal  Co.,  113  Pa.  St.  162,  57 
Am.  Rep.  446. 

Wisconsin.  —  Davis  v.  Chicago,  etc.,  R.  Co., 
58  Wis.  646,  46  Am.  Rep.  667. 

Illustrations.  —  And  (his  is  so  even  if  the 
crossing  leads  only  to  private  premises. 
Hanks  v.  Boston,  etc.,  R.  Co..  147  Mass.  495; 
Isabel  v.  Hannibal,  etc.,  R.  Co.,  60  Mo.  475; 
Houston,  etc.,  R.  Co.  v.  Boozer,  70  Tex. 
530,  8  Am.  St.  Rep.  615. 

_  A  railroad  company  was  held  liable  for  neg- 
ligently backing  a  gravel  train  over  a  school- 
girl six  years  old,  at  a  crossing  which  school 
children  were  in  the  habit  of  using,  although 
not  a  public  highway.  Bellefontaine,  etc,  R. 
Co.  v.  Snyder,  18  Ohio  St.  390,  98  Am.  Dec. 
175. 

A  railroad  company  holding  out  a  private 
crossing  as  one  suitable  for  foot  passengers  is 
liable  for  injuries  caused  by  its  own  neglect. 
Murphy  v.  Boston,  etc.,  R.  Co.,  133  Mass.  121 ; 
Sweeny  v.  Old  Colony,  etc.,  R.  Co.,  10  Allen 
(Mass.)  378,  87  Am.  Dec.  653;  Coombs  v.  New- 
Bedford  Cordage  Co.,  102  Mass.  584;  Tobin  v. 
Portland,  etc.,  R.  Co.,  59  Me.  183;  Campbell 
v.  Boyd,  88  N.  Car.  129,  43  Am.  Rep.  740; 
Mulholland  v.  Brownrigg,  2  Hawks  (9  N.  Car.) 
349.  See  also  Sullivan  v.  Waters,  14  Ir.  C.  L. 
460. 

Boys  are  not  trespassers  in  riding  on  a 
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Where  children  are  accustomed  to  play  on  certain  land,  or  it  is  open  so  that 
they1  or  animals*  naturally  get  upon  it,  the  owner  of  the  land  is  liable  for 
reasonable  care. 

When  License  Is  Exclusive.  —  While  a  license  may  be  so  granted  as  to  be  exclu- 
sive the  presumption  will  be  against  such  construction.3  Thus,  a  license  to 
die  'coal  does  not  preclude  the  granting  of  similar  rights  to  others,4  nor  does 
a  right  to  take  ore  for  a  term  of  years  for  a  specified  purpose  exclude  the 

grai3t licensees  —  Need  Not  Be  Determinate.  —  Unlike  grantees,  licensees  need  not 
be  determinate  persons.    One  may  extend  a  license  to  the  general  public  as 
for  instance,  by  opening  a  public  place  of  business  or  throwing  open  his  land 
so  that  all  who  will  may  enter.0 

Title  to  Products.  —  The  licensee  acquires  title  to  the  products  of  the  land 
taken  by  him  under  the  license.7 

What  Acts  Embraced  by  License  —  Rule  of  Construction.  —  He  has  the  right  to  do  any 
act  which  is  necessary  for  the  full  enjoyment  of  the  license,**  but  the  terms  of 
the  license  must  be  strictly  followed,  and  cannot  be  extended  or  varied. 

Time  of  Performance  — When  License  Expires.  —  If  the  license  is  to  do  a  particular 
act,  the  act  must  be  done  within  a  reasonable  time,10  and  when  once  done  the 

license  is  exhausted.11  ,,     ,   '<•  ^ 

Use  of  Force  —  A  person  licensed  to  enter  upon  the  land  of  another  may  use 
any  means,  even  to  the  extent  of  actual  force,  necessary  for  the  purpose,  pro- 
vided that  in  so  doing  he  does  not  commit  a  breach  of  the  peace. 

A  Licensee  Who  is  Not  in  Possession  is  not  liable  for  an  injury  resulting  from  the 
defective  condition  of  the  premises.13 

freight  train  if  they  have  been  habitually 
allowed  to  do  so.  Ecliff  v.  Wabash,  etc.,  R. 
Co.,  64  Mich.  196. 

But  the  defendant,  a  railroad  companv,  was 
not  liable  where  the  presence  of  a  mere  licensee 
_  was  unknown  or  unexpected,  and  the  usual 
signals  and  caution  were  observed.  Hogan 
v  Chicago,  etc.,  R.  Co.,  59  Wis.  139;  Louis 
ville,  etc.,  R.  Co.  v.  Thompson,  64  Miss.  584. 

1.  Children.  —Where  lumber  was  negligently 
piled  on  land  where  children  were  accustomed 
to  play  the  licensor  was  held  liable.  Bran- 
som  v.  Labrot,  81  Ky.  638,  50  Am.  Rep.  193. 

Where  children,  accustomed  to  play  in  the 
defendant's  field,  were  injured  by  hot  ashes 
placed  in  a  pit,  the  defendant  was  held  liable. 
Penso  v.  McCormick,  125  lnd.  116,  21  Am. 
St.  Rep.  211. 

Failura  to  drive  children  from  an  alley  is 
not  such  an  invitation  as  creates  a  duty  with 
reference  to  them.  Galligan  v.  Metacomet 
Mfg.  Co.,  143  Mass.  527- 

2.  Where  Animals  Lawfully  on  the  Highway 
and  attempting  to  get  intoafield  were  injured 
by  a  defective  wire  fence,  the  licensor  was  held 
liable.  Sisk  v.  Crump,  112  Ind.  504,  2  Am. 
St.  Rep.  213.    But  see  Krum  v.  Anthony,  115 

Pa-  St-  431-  „    ,  . 

3  Whether    License    Exclusive.  —  Silsby  v. 

Trotter,  29  N.  J.  Eq.  228;  Hill  v.  Tupper,  32 
L.  J.  Exch.  217. 

Where,  in  reliance  upon  a  license  to  take  ice, 
a  lessee  of  land  has  built  icehouses,  the 
license  does  not  become  exclusive,  but  secures 
to  the  licensee  a  right  to  take  sufficient  ice  to 
fill  the  icehouse;  and  so  long  as  the  lessee  is 
able  and  willing  to  take  this  quantity,  the 
lessors  cannot  give  subsequent  licenses  which 
interfere  with  this  right.  Newby  v.  Harrison, 
I  Johns.  &  H.  393.  4  L.  T.  N.  S.  397,  9  W.  R- 


849,  affirmed  on  appeal  3  De  G.  F.  &  j.  287,  30 
L.  J.  Ch.  863,  4  L.  T.  N.  S.  424. 

4.  Carr  v.  Benson,  L.  R.  3  Ch.  524. 

5.  Mountjoy's  Case,  Godb.  17;  Silsby  v. 
Trotter,  29  N.  J.  Eq.  228. 

6.  See  supra,  this  title,  Creation  —  Implied. 

7.  Title  to  Products  of  Land.  —  As  gravel, 
sand,  and  ore  dug  up  by  him.  Northam  v. 
Bowden,  11  Exch.  70,  24  L.  J.  Exch.  237. 

8.  See  supra,  this  title,  Scope  of  License. 

9.  Lyford  v.  Putnam,  35  N.  H.  563;  Demp- 
sey  v.  Kipp,  62  Barb.  (N.  Y.)  3"- 

A  party  claiming  ownership  in  a  fieldgranted 
to  the  plaintiff  a  parol  license  to  search  therein 
for  minerals.  The  plaintiff,  acting  under  the 
license,  dug  pits  in  the  field,  and  threw  up  sand 
and  gravel  mixed  with  ore,  which  the  defend- 
ant took  away,  professing  to  act  under  the  au- 
thority of  a  third  party.  Before  the  defendant 
took  away  the  sand,  gravel,  and  ore,  the  party 
who  gave  the  parol  license  to  the  plaintiff 
granted  to  him  a  similar  license  by  deed.  The 
court  held  that  the  plaintiff  was  entitled  to 
maintain  an  action  for  the  gravel,  sand,  and 
ore  as  against  the  defendant,  who  was  a 
wrongdoer.  Northam  v.  Bowden,  11  Exch.  70. 
See  also  supra,  this  title,  Scope  of  License. 
10.  Parsons  v.  Camp,  11  Conn.  529;  Gilmore 
v  Wilbur,  12  Pick.  (Mass.)  120,  22  Am.  Dec. 
410;  Hill  v.  Hill,  113  Mass.  103,  18  Am.  Rep. 

45!l.  Bostock  v.  Sideboitom,  18  Q.  B  813,  83 
E  C  L.  813,  16  Jur.  1013;  Gilmore  v.  Wilbur, 
12  Pick.  (Mass.)  120;  Hill  v.  Hill,  113  Mass. 
103,  18  Am.  Rep.  455;  Hill  v.  Cutting,  113 
Mass.  107.  c 

12.  Willoughby  v.  Northeastern  R.  Co.,  32  b. 

Car.  410.  . 

13.  Thus,  licensees  who  have  a  right  to  go 
on  a  roof  to  place  advertisements  on  a  sign, 
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Reasonable  Time  to  Remove  Structures,  etc.  —  While  the  rights  of  the  licensee  een- 
erally  cease  on  revocation,  he  has  a  reasonable  time  to  remove  structures  and 
condition «  buildings  which  remain  upon  it  in  proper  and  safe 

V.  Nonassignable  Character  of  License.  —  An  ordinary  license  is  strictly 
confined  to  the  original  parties.  It  is  purely  a  personal  privilege,  and  is  not 
assignable,  and  can  operate  neither  for  nor  against  a  third  person.2  This  does 
not  apply  to  licenses  which  are  coupled  with  an  interest  or  grant  and  are 
irrevocable  by  the  licensor.     Licenses  of  this  character  are  assignable  3 

VI.  Revocation  -  1.  Modes  -a.  In  General.  -  The  principal  modes  in 
which  a  license  may  be  revoked  are,  the  agreement  of  the  parties,  the  act  of 
the  hcensor  or  of  the  licensee  in  pais,  a  conveyance  by  either  party,  or  the 
death  of  either  party. 

By  Words  or  Acts  of  Licensor.  -  As  a  license  is  a  personal  privilege 
terminable  at  the  will  of  either  party,  a  licensor  may  revoke  at  any  time  by  the 
use  of  express  words  to  that  effect,'*  or  by  the  doing  of  any  act  evidencing  an 
intention  to  revoke,  such  as  chaining  or  locking  a  gate  through  which  another 
was  licensed  to  pass, »  or  by  making  an  appropriation  of  the  land  to  a  use 
inconsistent  with  the  enjoyment  of  the  license,*  as  building  in  such  a  way  as 

New  York.  —  Jackson  v.  Babcock,  4  Johns 
(N.  Y.)4i8;  Wolfe  v.  Frost,  4  Sandf.  Ch.  (N. 
Y.)  93;  Mumford  v.  Whitney,  15  Wend.  (N. 
Y.)38o,  30  Am.  Dec.  60;  Mendenhall  v.  Klinck, 
51  N.  Y.  246;  Conev  Island,  etc.,  R.  Co.  v. 
Brooklyn  Cable  Co.,  53  Hun  (N.  Y.)  169. 

Oregon.  —  Maffett  v.  Thompson,  32  Oregon 
546;  Curtis  v.  La  Grande  Hydraulic  Water 
Co.,  20  Oregon  34. 

Pennsylvania.  —  Dark  v.  Johnston,  55  Pa. 
St.  164,  93  Am.  Dec.  732. 

Washington.  —  Wiseman  v.  Eastman,  21 
Wash.  163. 

Wisconsin.  —  Thoemke  v.  Fiedler,  01  Wis 
386. 

See  also  the  title  Assignments,  vol.  2,  p.  1049. 
Subtenant.  —  A  license  to  a  tenant  will  not 
pass  to  a  subtenant.     Dark  v.  Johnston,  55 
Pa.  St.  164,  93  Am.  Dec.  732;  Gronendyke  v. 
Cramer,  2  Ind.  382. 

3.  Irrevocable  Licenses  Assignable.  —  Heflin  v. 
Bingham,  56  Ala.  566,  28  Am.  Rep.  776;  Cary 
Hardware  Co.  v.  McCarty,  10  Colo.  App.  200; 
Sawyer  v.  Wilson,  61  Me.  529;  Tvtus-Gardner 
Paper  Co  v.  Middletown  Hydraulic  Co.,  15 
Ohio  Cir.  Cl.  118,  8  Ohio  Cir.  Dec.  248;  Goff 
v.  Oberteuffer,  3  Phila.  (Pa.)  71,  15  Leg.  Int. 
(Pa.)  69;  Wiseman  v.  Eastman,  21  Wash.  163. 

4.  Express  Revocation.  —  Troxell  v.  Lehigh 
Crane  Iron  Co.,  42  Pa.  St.  513,  Barksdale  v. 
Hairston,  81  Va.  764. 

If  A  makes  a  parol  agreement  with  B  to 
purchase  B's  farm,  and  also  with  C,  the  mort- 
gagee of  the  farm,  that  C  may,  at  such  time  as 
he  pleases,  take  a  machine  and  steers  belong 
ing  to  A  in  payment  of  C's  mortgage,  a  notifi- 
cation by  A  to  C  that  he  has  concluded  not  to 
take  the  farm  operates  as  a  revocation  of  the 
license  to  take  the  machine  and  steers.  Nye 
v  Taggart,  40  Vt.  295. 

5.  Implied  Revocation.  —  Hyde  v.  Graham  1 
H.  &  C.  593,  8  Jur.  N.  S.  1229,  7  L.  T.  N.  S. 
563;  Nichols  v.  Peck,  70  Conn.  439 

6.  Simpson  v.  Wright,  21  111.  App.  67;  John- 
son v.  Skillman,  29  Minn.  95.  43  Am.  Rep.  192; 
Hazelton  v.  Putnam,  3  Pin.  (Wis.)  107,  54  Am.' 
Dec.  158;  Prince  v.  Case,  10  Conn.  375,  2  Am. 
Dec.  675,  2  Am.  L.  Cas.  (5th  ed.)  540. 
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are  not  liable  if  the  sign  blows  off  in  a  high 
wind;  nor  will  a  contract  as  to  this  matter  be- 
tween licensor  and  licensee  give  any  rights  to 
a  stranger  who  is  injured.  Reynolds  v.  Van 
Beuren,  155  N.  Y.  120,  reversing  10  Mist  (N 
Y.)  703. 

1.  Ketchum  v.  Newman,  1 16  N.  Y.  422; 
Smith  v.  Goulding,  6  Cush.  (Mass.)  154. 

And  after  possession  is  resumed  property 
cannot  be  removed  without  rendering  the  taker 
thereof  liable  in  trespass.  Druse  v.  Wheeler 
22  Mich.  439. 

2.  General  Rule  —  Licenses  Not  Assignable  — 
England.  —  Wickham  v.  Hawker,  7  M.  &  W. 
77:  Wallis  v.  Harrison,  4  M.  &  W.  538;  Nor- 
folk v.  Wiseman,  cited  in  7  M.  &  W.  77,' Man- 
wood  108;  Coleman  v.  Foster,  37  Eng.  L.  & 
Eq.  489. 

United  States.  — Tit  Haro  v.  U.  S.,  5  Wall. 
(U.  S.)  599;  Paine  v.  Northern  Pac.  R.  Co.,  14 
Fed.  Rep.  407. 

Arkansas.  —  Bates  v.  Duncan,  64  Ark.  339. 

Colorado.  —  Cary  Hardware  Co.  v.  McCarty, 
10  Colo.  App.  200. 

Connecticut.  —  Prince  v.  Case,  10  Conn.  375, 
27  Am.  Dec.  675;  Foot  v.  New  Haven,  etc.! 
Co.,  23  Conn.  214. 

Florida.  —  Jenkins  v.  Lykes,  19  Fla.  148,  45 
Am.  Rep.  19. 

Indiana.  —  Gronendyke  v.  Cramer,  2  Ind. 
382;  Snowden  v.  Wilas,  19  Ind.  13,  81  Am.' 
Dec.  370. 

Iowa.  —  Fischer  v.  Johnson,  106  Iowa  181. 

Maine.  —  Emerson  v.  Fisk,  6  Me.  200,  19 
Am.  Dec.  206;  Seidensparger  v.  Spear,  17  Me. 
123,  35  Am.  Des.  234;  Folsom  v.  Moore,  19 
Me.  252;  Estes  v.  China,  56  Me.  407;  Harmon 
v.  Harmon,  61  Me  222;  Sawyer  z/.  Wilson,  61 
Me.  529. 

Massachusetts.  —  Ruggles  v.  Lesure,  24  Pick 
(Mass.)  187,  Cobb  v.  Fisher,  121  Mass.  169. 

Michigan.  —  Greeley  v.  Stilson,  27  Mich.  153. 

Missouri.  —  Desloge  v.  Pearce,  38  Mo.  588. 

New  Hampshire.  —  Harris  v.  Gillingham,  6 
N.  H.  9,  23  Am.  Dec.  701;  Putney  v.  Day,  6 
N.  H.  430,  25  Am.  Dec.  470;  Carleton  v.  Red- 
ington.  21  N.  H.  291;  Cowles  v.  Kidder,  24  N. 
H.  364,  57  Am.  Dec.  287. 
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to  interfere  with  the  exercise  of  the  rights  under  the  license.1  Thus,  the 
barricading  of  an  approach  to  a  bridge  over  a  ditch  or  stream  running  through 
inclosed  lands  is  a  sufficient  revocation  of  a  license  to  the  public  to  use  such 
bridge  2  The  revocation  may  be  by  agent.3  No  formal  notice  to  the  licensee 
is  necessary.4  The  licensor  must  revoke  the  license  in  such  manner  as  not  to 
do  unnecessary  injury  to  the  licensee.5  _ 

c  By  Acts  of  Licensee.  —  The  licensee  may  give  up  the  license  by  his 
voluntary  act,  or  may  abandon  it  by  neglecting  to  avail  himself  of  it  under 
such  circumstances  as  to  evidence  an  intention  to  abandon.6  A  mere  breach 
of  covenant  does  not  ipso  facto  annul  a  license.'  A  license  to  a  partnership 
to  dig  and  carry  off  ore  on  certain  land  is  revoked  by  the  dissolution  of  the 

partnership.8  ......  , 

d.  BY  DEATH.  —  A  license  being  a  nonassignable  privilege,  personal 
between  licensor  and  licensee,  is  revoked  by  the  death  of  either.9 

e  BY  CONVEYANCE  —By  Licensor  — In  General.  —  As  a  license  is  terminated 
by  any  act  of  the  licensor  which  shows  an  intention  to  revoke  it,  a  conveyance 
by  the  licensor  of  some  interest  in  the  land  inconsistent  with  the  continued 
enjoyment  of  the  license  operates  as  a  revocation  IO  even  if  the  license  was 


1.  Wheeler  v.  St.  Joseph  Stock  Yards,  etc., 
Co.',  66  Mo.  App.  260,  2  Mo.  App.  Rep.  1309. 
See  also  the  next  preceding  note. 

2.  Wheeler  v.  St.  Joseph  Stock  Yards,  etc., 
Co.,  66  Mo.  App.  260,  2  Mo.  App.  Rep.  1309. 

3.  Revocation  by  Agent.  —  A  man  licensed  to 
hunt  on  another's  land  entered  it  for  that  pur- 
pose, when  the  landowner's  wife  ordered  him 
off  having  previously  been  authorized  by  her 
husband  to  do  so.  It  was  held  thai  this  was 
no  revocation  of  ihe  license,  as  the  licensee 
had  no  knowledge  of  the  wife's  special  au- 
thority, and  was  not  bound  to  inquire  whether 
she  had  any.  Kellogg  v.  Robinson,  32  Conn. 
335. 

4.  Formal  Notice  Unnecessary.  —  The  licensor 
of  a  right  to  construct  a  drain  may  revoke  the 
license  and  proceed  to  use  his  land  as  though 
the  drain  were  not  there,  without  giving  notice 
to  the  licensee.  Wilson  v.  St.  Paul,  etc.,  R. 
Co.,  41  Minn.  56. 

5.  Houslon  v.  Laffee,  46  N.  H.  505. 

6.  Curtiss  v.  Hoyt,  19  Conn.  169. 

A  sale  of  corncribs  erected  on  land  under  a 
license  operates  as  a  revocation.  Fischer  v. 
Johnson,  106  Iowa  181. 

Ceasing  to  Run  Trains.  —  A  railroad  company 
does  not  abandon  land  on  which  it  has  con- 
structed its  track,  so  as  to  entitle  the  owner  to 
revoke  its  license  arising  from  his  acquiescence 
in  the  construction  of  the  road,  by  ceasing  to 
operate  freight  or  passenger  trains  over  it, 
where  the  company  continues  to  use  the  land 
for  purposes  incident  to  and  connected  wiih 
its  business  in  operating  the  road.  Ft.  Worth, 
etc.,  R.  Co.  v.  Sweatt,  20  Tex.  Civ.  App.  543- 

7.  Hanifen  v.  Lupton,  95  Fed.  Rep.  465. 

8.  Barksdale  v.  Hairston,  81  Va.  764. 

9.  Revocation  by  Death  —  E?igland.  —  Pym  v. 
Harrison,  33  L.  T.  N.  S.  796,  reversing  32  L. 
T.  N.  S.  817. 

United  States.— De  Haro  v.  U.  S.,  5  Wall. 

,(U.  S.)  599-  „  .     _  . 

California.  —  Jensen  v.  Hunter,  (Cal.  1895) 

41  Pac.  Rep.  14. 

Illinois.  —  Lambs  v.  Manning,  171  111.  612. 
Indiana.  —  Spacy  v.  Evans,  152  Ind.  431. 
Maryland.  —  Carter  v.  Harlan,  6  Md.  20. 
Massachusetts.  —  Hodgkins   v.  Farrington, 


150  Mass.  19,  15  Am.  St.  Rep.  168;  Johnson  v. 
Carter,  16  Mass.  443. 

New  Hampshire.  —  Hallett  v.  Parker,  68  N. 
H.  598;  Putney  v.  Day,  6  N.  H.  43».  25  Am. 
Dec.  470. 

New  Jersey.  —  Berry  v.  Potter,  52  N.  J.  Eq. 
664;  Eckert  v.  Peters,  55  N.  J.  Eq.  379- 

New  York.  —  Eggleston  v.  New  York,  etc., 
R.  Co.,  35  Barb.  (N.  Y.)  162,  Vandenburgh  v. 
Van  Bergen,  13  Johns.  (N.  Y.)  212. 

North  Carolina.  —  Bridges  v.  Purcell,  I  Dev. 
&  B.  L.  (18  N.  Car.)  492;  Carter  v.  Page,  4  I  red. 
L.  (26  N.  Car.)  424.  In  this  latter  case  it  was 
further  held,  however,  that  the  person  suc- 
ceeding to  the  title  of  the  licensor  at  the  latter's 
death  might  fill  up  the  ditches  which  had  been 
licensed,  if  he  deemed  it  proper;  still  he  could 
not  sue  the  licensee  for  a  nuisance,  especially 
without  a  reasonable  notice  to  discontinue  the 
use  of  the  ditches. 

Wisconsin.  —  Bruley  v.  Garvin,  105  Wis.  625. 
10.  Revocation  by  Conveyance  —  England.  — 
Coleman  v.  Foster,  1  H.  &  N.  37;  WaMis  v. 
Harrison,  4  M.  &  W.  538. 

Illinois.  —  Woodward  v.  Seely,  11  111.  157. 
50  Am.  Dec.  445;  Kamphouse  v.  Gaffner/73  111. 
453. 

Maryland.  — Center  v.  Harlan,  6  Md.  20. 

Massachusetts.  —  Barry  v.  Worcester,  143 
Mass.  476;  Cheeverz/.  Pearson,  16  Pick.  (Mass.) 
266-  Stevens  v.  Stevens,  n  Met.  (Mass.)  251, 
45  Am.  Dec.  203;  Drake  v.  Wells,  11  Allen 
(Mass.)  141;  Cook  v.  Stearns,  11  Mass.  533. 

New  Hampshire.  —  Sampson  v.  Brunside,  13 

N.  H.  264.  vr  _  r. 

New  Jersey.  —  Berry  v.  Potter,  52  N.  J.  Eq. 
664;  Eckert  v.  Peters,  55  N.  J.  Eq.  379. 

New  York.  —  Eggleston  v.  New  Yoik,  etc., 
R  Co.,  35  Barb.  (N.  Y.)  162;  Eckerson  v.  Crip- 
pen    no  N    Y.  585;  White  v.  Manhattan  R. 
Co.'  (Supm.  Ct.  Gen.  T.)  18  N.  Y.  Supp.  396- 
Pennsylvania.  —  Vollmer's  Appeal,  61  Pa. 

St.  118.  ^      .         _T.  , 

Wisconsin.  —  Bruley  v.  Garvin,  105  wis.  625. 
To  Take  Coal.  —  A  license  to  enter  and  re- 
move coal  is  revoked  by  a  conveyance  of  the 
land.    Sunnyside  Coal,  etc.,  Co.  v.  Reitz,  14 
Ind.  App.  487-  , 
To  Build  Railroad. —  A  license  to  enter  and 
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granted  upon  a  consideration.1 

The  Deed  Must  Be  a  Valid  One,  a  mere  colorable  conveyance  having  no  effect  3 
the^itfe7'86  ^       C°tenant  l°  an°ther  as  wcl1  as  by  an  owner  to  a  stranger  to 
wlJr0  T0!-^  th6  Conveyanc?  need  b,e  g"'ven  to  the  licensee,*  and  this  is  so  also 
ance  of  tL  fainde»eXP      y  pr°Vides  that  k  sha11  be  terminated  on  a  convey- 

Reconveyance  - Where  there  is  such  a  provision,  any  conveyance  ends  the 
license,  even  though  the  grantee  reconveys  at  once  to  the  wife  of  the  licensor  « 

A  Parol  sale  of  standing  Trees,  although  void  as  a  sale  of  interest  in  land  operates 
until  revocation  as  a  license  to  enter  and  cut  and  carry  away  the  trees  but  is 
revoked  by  a  sale  and  conveyance  of  the  land  to  a  third  person  ' 

Grantee's  Estate.  -  It  makes  no  difference  what  interest  is  given  to  the  erantee 
so  long  as  it  mterferes  with  the  enjoyment  of  the  license     The  creatfon  of  a 
mere  easement."  or  of  an  equitable  title  under  a  contract  of  sale  »  or  the 
making  of  a  lease,  l»  may  operate  to  revoke  the  license 

he  'TbTe7n  ^spai        C°nVeyanCe  the  Hcensee  attemP^  to  enter  the  land 
Involuntary  Alienation.  -  Involuntary  alienation  operates  in  the  same,  manner 
as  a  voluntary  conveyance,  so  far  as  the  revocation  of  the  license  is  concerned  » 


construct  a  railroad  is  ipso  facto  revoked  by  a 
conveyance.  Minneapolis,  etc.,  R.  Co  v 
Marble,  112  Mich.  4,  3  Detroil  Leg.  N.  823. 

To  Build  Fence.  —  A  license  to  erect  partition 
fences  is  revoked  by  a  conveyance.  Houx  v 
Seat,  26  Mo.  178,  72  Am.  Dec.  202. 

To  Flow  Land  or  Build  Dam.  —  A  parol  license 
to  rloiv  water  on  the  licensor's  land  is  in- 
effectual as  against  a  bona  fide  purchaser  from 
him  for  value  and  without  notice.  Foot  v 
New  Haven,  etc.,  Co.,  23  Conn.  228.  And  the 
rule  is  tiie  same  with  reference  to  a  license  to 
drain.    Buck  v.  Foster,  147  Ind.  530. 

Eavesdrip.  —  A  license,  noi  founded  on  a 
valuable  consideration,  to  allow  water  to  fall 
from  a  gutter  on  to  an  adjoining  building  is 
revoked  by  a  conveyance.  Winne  v.  Ulster 
County  Sav.  Inst.,  37  Hun  (N.  Y.)  349. 

Theatre  License.  —  A  license  to  enter  a  theatre 
is  revoked  by  a  lease.    Coleman  v.  Foster  1 
H.  &  N.  37. 

To  Take  Seaweed.  —  The  license  from  a 
former  owner  to  take  seaweed  cannot  avail 
fifty  years  afterwards  against  subsequent  pur- 
chasers of  the  estate.    Hill  v.  Lord,  48  Me.  83. 

1.  Eckerson  v.  Crippen,  no  N.  Y.  585. 

2.  Deed  of  Conveyance  Must  Be  Valid.  —  Thus, 
in  Barry  v.  Worcester,  143  Mass.  476,  it  was 
held  that  if  A,  the  owner  of  a  parcel  of  land 
agrees  with  B  that  B  may  take  gravel  from 
the  land  at  a  certain  price  per  cubic  yard  a 
subsequent  deed  of  the  land  by  A  does  not 
operate  as  a  revocation  of  the  license  to  B  to 
enter  upon  the  land,  if  the  deed  is  merely 
colorable,  and  A  remains  in  possession  and 
control  of  the  land;  and  A  may  maintain  an 
action  for  gravel  taken  from  the  land  by  B 
after  the  conveyance. 

3.  Ward  v.  Rapp,  79  Mich.  469,  involving  a 
right  to  cut  timber. 

4.  Notice  to  Licensee.  —  Winne  v.  Ulster 
County  Sav.  Inst.,  37  Hun  (N.  Y.)  349;  Bruley 
v.  Garvin,  105  Wis.  625. 

5.  Francis  Gowdy  Distilling  Co.  v.  Grant  65 
Conn.  473. 


6.  Reconveyance  to  Wife  of  Licensor.  —  A 

written  license  to  use  a  passway  across  the 
grantor's  farm  for  ten  years  provided  that  if 
the  grantor  should  at  any  time  sell  or  dispose 
of  his  farm,  1  lie  license  should  thereupon  cease 
and  determine.  The  court  held  that  the  con- 
veyance of  the  farm  by  a  quitclaim  deed  ev. 
pressing  a  consideration,  and  having  the  usual 
habendum  clause,  was  a  disposition  of  the  farm 
within  the  terms  of  the  license,  although  the 
grantee  in  the  deed  on  that  same  day  quit- 
claimed to  the  wife  of  the  grantor.  Francis 
Gowdy  Distilling  Co.  v.  Grant,  65  Conn.  473  • 
Paine  v.  Northern  Pac.  R.  Co.,  14  Fed  Rep 
407;  Jenkins  v.  Lykes,  19  Fla.  148,  45  Am 
Rep.  19. 

7.  In  Drake  v.  Wells,  11  Allen  (Mass  )  141 
the  owner  of  land  orally  licensed  another  for 
a  valuable  consideration,  to  cut  off  within  a 
certain  time  the  trees  standing  upon  it,  and 
afterwards  executed  an  absolute  deed  of  the 
land  to  a  third  person.  The  court  held  that 
such  a  deed,  when  made  known  to  the  licensee 
would  operaie  as  a  revocation  of  the  license' 
although  the  grantee  had  knowledge  of  the 
license. 

See  infra,  this  section,  Right  to  Revoke  — 
Executed  Licenses. 

8.  Easement  in  Grantee.  —  A  license  founded 
on  a  valuable  consideration  to  take  water  from 
a  spring  is  revoked  by  a  deed  from  the  owner 
granting  to  another  the  right  to  draw  an 
amount  of  water  which  will  exhaust  the  sup- 
ply.   Lckerson  v.  Crippen,  no  N  Y  5«c 

9.  Equitable  Title.  -  A  contract  "of  sale  of  an 
undivided  half  of  land  works  a  revocation  of 
a  license  to  cut  timber,  as  to  the  timber  yet 
standing.    Bruley  v.  Garvin,  105  Wis.  625 

10.  Lease.  —  Roffey  v.  Henderson  17  Q  B 
574,  79  E.  C.  L.  574,  21  L.  J.  Q.  B.  49,  16 
Jur.  84.  ^' 

11.  Trespass.  —  Coleman  v.  Foster  1  H  & 
N.  37. 

12.  Involuntary  Alienation.  —  Taylor  v  Ger- 
nsh,  59  N.  H.  569. 
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So  where  the  licensor  loses  title  by  the  continued  adverse  possession  of  another 

theBy^eLt-AsTHcense  is  personal  to  the  licensee,  his  attempted  convey- 
ance or  assignment  of  his  right  under  the  license  is  ineffective  as  a  transfer, 
and  is  a  wrongful  act  which  terminates  the  license.- 

V  By  SUIT  --  The  institution  by  the  licensor  of  an  action  for  damages 
constitutes  a  revocation  of  the  license.*  And  the  same  lias  been  held  to  result 
from  the  conveyance  of  the  land  by  the  owner,  and  the  bringing  of  an  action  by 
the  devisee  of  the  grantee  to  restrain  the  licensee  from  further  exercise  of  the 

rigl2  Effect0  -ThegSvoc.tion  is  not  retroactive,  and  does  not  make  illegal  the 
arts  aheadv  committed.  It  simply  withdraws  the  license  so  that  it  affords  no 
protecdonyagZsTthe  consequents  of  future  act,*  There  is  no  obligation 
upon  the  licensor  to  place  the  licensee  in  statu  quo  on  revocation. 

3  Riffht  to  Revoke  -  a.  IN  GENERAL  -  License  Not  Coupled  with  an  Interest.  - 
The  general  rule  is  that  if  there  is  a  license  simply,  not  coupled  with  an 
mtereSst  in  The  land,  it  may  be  revoked  at  any  time,'  even  though  it  is  under 


1.  Adverse    Possession.  —  Spottiswoode  v. 
Morris,  etc.,  R.  Co.,  61  N.  J.  L.  322.  _ 

2.  Conveyance  or  Assignment  by  Licensee. — 
Bates  v.  Duncan,  64  Ark.  339;  Fischer  v.  John- 
son 106  Iowa  181;  Sterling  v.  Warden,  51  N. 
H  217  12  Am.  Rep.  80;  Jackson  v.  Babcock, 
4  Johns.  (N.  Y.)  418;  Dark  v.  Johnston,  55  Pa. 
St  164,  93  Am.  Dec.  732;  Ross  v.  Fox,  13 
Grant  Ch.  (U.  C.)  683.  See  also  Coleman  v. 
Foster,  1  H.  &  N.  37:  Hays  v.  Richardson  1 
Gill  &  J.  (Md.)  366;  Cowles  v.  Kidder,  24  N. 
H.  364,  57  Am.  Dec.  287.  . 

3.  Revocation  by  Suit.  —  Lockhart  v.  Geir,  54 
Wis.  133. 

4.  White  v.  Manhattan  R.  Co.,  (Supm.  Ct. 
Gen.  T.)  18  N.  Y.  Supp.  39°-  , 

5.  Revocation  Not  Retroactive.  —  Hodgkins  v. 
Fanington,  150  Mass.  19,  15  Am.  St.  Rep.  168. 

6.  Batchelder  v.  Hibbard,  58  N.  H.  260. 

7.  General  Rule  — License  Revocable  —  Eu°- 
land.  —Liggins  v.  Inge,  7  Bing.  682,  20  E.  C. 
L.  287;  Winter  v.  Brockwell,  8  East  308; 
Hewlin's  v.  Shippam,  5  B.  &  C  221,  11  E.  C. 
L.  207;  Moore  v.  Rawson,  3  B.  &  C.  332,  10  E. 
C.  L.  99;  Cocker  v.  Cowper,  1  C.  M.  &  R.  418; 
Taplin  v.  Florence,  10  C.  B.  744,  70  E.  C.  L. 
744,  20  L.  J.  C.  PI.  137,  15  Jur-  402;  Williams 
v.  Morris,  8  M.  &  W.  488. 

United  States.  — Tie.  Haro  v.  U.  S.,  5  Wall. 
(U.  S.)  599. 

California.  —  Wheeler  v.  West,  71  Qal.  126. 
Colorado.  —  Cary  Hardware  Co.  v.  McCarly, 
10  Colo.  App.  200. 

Connecticut.  —  Foot  v.  New  Haven,  etc.,  Co., 
23  Conn.  223. 

'    v.    Carr,   77   Ga.  105; 
etc.,  Co.,  81  Ga.  461,  12 


Georgia.  —  Colcord 
Fluker  v.  Geotgia  R.; 
Am.  St.  Rep.  328. 

Illinois.  —  Clarke  v. 


.  Gaffeney,  116  111.  362; 
Kimball  z-.Yates,  14  111.  4^4;  Wilmington  Water 
Power  Co.  v.  Evans,  166  111.  548. 

Indiana.  —  Clauser  v.  Jones,  100  Ind.  123; 
New  York,  etc..  R.  Co.  v.  Randall,  102  Ind.  453; 
Malott  v.  Price,  109  Ind.  22;  Parish  v.  Kas- 
pare,  109  Ind.  586;  Williamson  v.  Ringling,  93 
Ind.  43;  Rogers  v.  Cox,  96  Ind.  157,  49  Am. 
Rep.  152;  Nowlin  v.  Whipple,  79  Ind.  481; 
Hodgson  v.  Jeffries,  52  Ind.  334;  Miller  v. 
State,  39  Ind.  267;  Snowden  v.  Wilas,  19  Ind. 
10,  81  Am.  Dec.  370. 


Maryland.  —Addison  v.  Hack,  2  Gill  (Md.) 
221  41  Am.  Dec.  421;  Hays  v.  Richardson,  1 

Gill  &  J.  (Md.)  383-  .  _  . 

Massachusetts.  —  Hodgkins  v.  Farrington, 
150  Mass.  19,  15  Am.  St.  Rep.  168;  Morse  v. 
Copeland,2  Grav  (Mass.)  302;  Cook  v.  Stearns, 

11  Mass  533-  McCrea  v.  Marsh,  12  Gray 
(Mass)  211,  71  Am.  Dec.  745;  Dyer  v.  San- 
ford,  9  Met.  (Mass.)  395.  43  Am.  Dec.  399- 

Michigan.  —Turner   v.  Stanton,  42  Mich. 

^Minnesota.  —  Ellsworth  v.  Southern  Minne- 
sota R.  Extension  Co.,  31  Minn.  543- 

Missouri.  —  Fuhr  v.  Dean,  26  Mo.  116,  69 

K™Ne^»  Hampshire.  —  Batchelder  v.  Hibbard,  58 
N   H.  269;  Sterling  v.  Warden,  51  N.  H.  217, 

12  Am.  Rep.  80;  Dodge  v.  McClintock  47  N. 
H.  383;  Carleton  v.  Redington,  21JM.  H.  291; 
Houston  v.  Laffee,  46  N.  H.  505.  „ 

New  Jersey.  -  Veghte  v.  Rantan  Water 
Power  Co..  19  N.  J.  Eq.  153;  Hetfield  v.  Cen- 
tral R.  Co.,  29  N.  J.  L.  571. 

New  York.  -  Bogert  v.  Haight,  20  Barb.  (N. 
Y  )  W  Ex  p.  Coburn,  1  Cow.  (N.  Y.)  5°°; 
Cronkhke  v.  Cronkhite,  94  N.  Y.  323;  Wise- 
man v.  Lucksinger,  84  N.  Y.  31.  3»  Am.  Rep. 
479-  Mumford  v.  Whitney,  15  Wend  (N.  Y.) 
380,  30  Am.  Dec.  60:  Sweeney  v  St.  John,  28 
Hun  (N.  Y.)  634;  Jamieson  v.  Millemann  3 
Duer  (N.  Y.)  255;  Miller  v.  Auburn,  etc.,  R. 
Co.,  6  Hill  (N.  Y.)  61;  Wolfe  v.  Frost,  4  Sandf. 
Ch  CN  Y  )  72. 

North  Carolina.  -  Kivett  v.  McKeithan,  90 

N.  Car.  106.  .. 

Pennsylvania.  —  Beidelman  v.  roulk  5 
Watts  (Pa.)  308.  See  also  Huff  v.  McCauley, 
53  Pa.  St.  206,  91  Am.  Dec.  203.  , 

Rhode  Island.  —  Foster  v.  Browning,  4  R-  »• 
47,  67  Am.  Dec.  505. 

■Texas  -  Kyle  v.  Texas,  etc.,  R.  Co.,  (Tex. 
A^^AFtke,fVtffiFord 
v.  Whitlork,  27  Vt.  265;  Clark  v.  Gl.dden,  60 

Virginia.  —  Barksdale  v.  Hairston,  81  Va. 

^Wisconsin.  -  Lockhart  v.  Geir  54  Wis.  133; 
Hazelton  v.  Putnam,  3  Pin.  (Wis  117,  54  Am. 
Dec  158;  Duinneen  v.  Rich,  22  Wis.  550. 
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seal;*  and  according  to  some  cases,  though  founded  upon  a  consideration  * 
but  the  weight  of  authority  is  against  this  latter  view.3 


In  the  Leading  Case  of  Prince  v.  Case,  10  Conn. 
375,  the  plaintiff  sought  to  recover  damages 
for  the  demolition  of  a  house.  It  appeared 
that  the  house  had  been  built  and  used  as  a 
dwelling  by  one  Prince,  on  land  belonging  to 
Dudley  Case,  on  the  faith  of  a  license  from  the 
latter.  Prince  continued  to  inhabit  the  house 
until  the  period  of  his  death,  shortly  before 
which  he  conveyed  all  his  interest  in  the 
premises,  by  deed,  to  his  son,  by  whom  the 
action  was  brought  against  the  detendant,  who 
had  purchased  the  land  after  the  decease  of 
Case,  from  his  heirs,  at  a  sale  ordered  by  the 
court  of  probate,  and  had  subsequently  de- 
molished the  building.  The  court  held  that 
no  damages  could  be  recovered  by  the  licensee 
for  the  removal. 

Instances.  — The  following  licenses  are  rev- 
ocable : 

To  Pass  over  Land.  — Noftsger  v.  Baikdoll, 
148  Ind.  53t;  Parish  v.  Kaspare,  109  Ind.  586.' 

To  Carry  Drain  over  Land.  —  Leka  v.  Baker 
55  111.  App.  76;  Pifer  v.  Brown,  43  VV.  Va.  412! 

To  Flow  Lands.  —  Woodward  v.  Seely,  ti 
HI.  157,  50  Am.  Dec.  445;  Carleton  v.  Reding- 
ton,  21  N.  H.  293;  Thompson  v.  Gregory  4 
Johns.  (N.  Y.)  81,  4  Am.  Dec.  255;  Bridges' z> 
Purcell,  1  Dev.  &  B.  L.  (18  N.  Car.)  492;  Hali 
v.  Chaffee,  13  Vt.  150;  Hazelton  v.  Putnam  - 
Pin.  (Wis.)  117,  54  Am.  Dec.  158;  Clute'z/"! 
Carr,  20  Wis.  533,  91  Am.  Dec.  444. 

To  Maintain  Tollhouse.  —  Laughery  Turn- 
pike Co.  v.  McCreary,  147  Ind.  526. 

To  Fish,  Hunt,  or  Use  Carriageway. — Lig- 
gins  v.  Inge,  7  Bing.  682,  22  E.  C.  L.  287- 
Wood  v.  Leadbitter,  13  M.  &  W.  838;  Sampson 
v.  Burnside,  13  N.  H.  264. 

Mining  License.  —  Adams  v.  Andrews,  15  Q. 
B.  296,  69  E,  C.  L.  296;  Wheeler  v.  West,  71' 
Cal.  126;  McCrea  v.  Marsh,  12  Gray  (Mass.) 
213,  71  Am.  Dec.  745;  Burton  v.  Scherpf  1 
Allen  (Mass.)  T34;  Desloge  v.  Pearce,  38  Mo 
599- 

To  Build  Dam.  —  Cook  v.  Stearns,  n  Mass. 
533;  Mumford  v.  Whitney,  15  Wend  (N  Y) 
380,  30  Am.  Dec.  60. 

To  Use  Running  Water.  —  Allen  v.  Fiske  42 
Vt.  462;  Houston  v.  Laffee,  46  N.  H.  505. 

T>  Attend  Horserace.  —  Wood  v.  Leadbitter 
13  M.  &  W.  845. 

T 0  Inter  Bodies.  —  Rayner  v.  Nugent  60  Md 
515- 

To  Cut  Tree.  —  Tillotson  v.  Preston,  7  Tohns. 
(N.  Y.)  285.  J 

To  Construct  Road.  —  Southampton  v.  lessup 
10  N.  Y.  App.  Div.  456. 

To  Pollute  Water.  —  Dwight  v.  Hayes  150 
111.  273.  4r  Am.  St.  Rep.  367. 

To  Plant  Crop.  —  Davis  v.  Callahan,  66  Mo 
App.  168,  2  Mo.  App.  Rep.  1316. 

To  Dig  Ditch.  —  Cocker  v.  Cowper,  1  C.  M. 
&  R  418;  Jensen  v.  Hunter,  (Cal.  1895)  41  Pac. 
Rep.  14  (not  officially  reported);  Hitchens  v. 
Shaller,  32  Mich.  496. 

To  Use  Ditch.  —  Totel  v.  Bonnefoy,  23  111. 
APP-  55,  affirmed  123  111.  653,  5  Am.  St.  Rep. 
57o;  Stoddard  v.  Filgur,  21  111.  App.  560- 
Yeager  v.  Woodruff,  17  Utah  361. 

To  Build  Railroad.  —  Minneapolis,  etc.,  R. 
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Co.  v.  Marble,  112  Mich.  4,  3  Detroit  Lee  N 

823. 

Authority  from  Municipality  to  Erect  Awning 
—  Hibbard  v.  Chicago,  173  111.  91,  affirming  5 q 
III.  App.  470.  3y 

To  Connect  with  Sewer.  —  Camp  v.  Barre  66 
Vt.  563. 

To  Erect  Sheds.  —  Druse  v.  Wheeler  26  Mich 

189. 

License  Created  by  Legislative  Act.  —  A  license 
by  legislative  act,  legalizing  obstructions  in 
the  streets,  may  be  withdrawn  by  an  expres- 
sion of  the  legislative  will.  Winter  *  Mont- 
gomery, S3  Ala.  589. 

License  to  Erect  Bridge.  —  A  license  by  a  canal 
company  to  erect  a  bridge  can  be  revoked 
after  many  years'  use  of  the  bridge,  when  it  is 
desired  to  clear  out  and  enlarge  the  canal 
Bass  v.  Roanoke  Nav.,  etc.,  Co  111  N  Car 
439. 

1.  Wood  v.  Leadbitter,  13  M.  &  W.  838  14 
L.  J.  Exch.  161,  9  Jur.  187. 

2.  Effect  of  Consideration.  —  A,    being  pos- 
sessed of  a  close  of  land  on  which  was  erected 
a  stand  which  overlooked  a  racecourse  au 
thorized  the  issuing  of  tickets  for  admission  to 
that  stand  during  the  continuance  of  the  races 
one  of  which  tickets  was  purchased  by  B  for  a 
valuable  consideration.    The  court  held  that 
A  had  a  right,  without  assigning  any  reason 
and  without  offering  10  return  the  value  of  the 
ticket,  to  order  B  to  quit  the  stand,  and,  on  his 
refusal,  to  rem  ve  him  by  force.    Wood  v 
Leadbitter,  13  M.  &  W.  838,  14  L.  J.  Exch.  161' 
9  Jur.  187. 

A  license  to  use  land  as  a  road  for  an  indefi- 
nite time  in  consideration  of  the  licensee's 
fencing  it  is  revocable.  Cook  v.  Ferbert  iac 
Mo.  462.  '  3 

An  agreement  to  let  a  parly  have  a  trench 
for  water,  though  given  for  a  valuable  con- 
sideration, is  revocable  at  the  will  of  the 
grantor.  Fentiman  v.  Smith,  4  East  107- 
Cocker  v.  Cowper,  1  C.  M.  &  R.  418  s  Tvrw' 
103.  "  ' 

3.  Contrary  Rule.  —  Other  authorities,  how- 
ever, hold  that  the  payment  of  a  consideration 
renders  the  license  irrevocable.  See  the  cases 
following : 

Alabama.  —  Rhodes  v.  Otis,  33  Ala  578  73 
Am.  Dec.  439.  ' 

Colorado.  —  Chicosa  Irrigating  Ditch  Co  v 
El  Moro  Ditch  Co.,  10  Colo.  App.  276. 

Geoigia.  —  Fluker  v.  Georgia,  etc.,  R.  Co  81 
Ga.  461,  12  Am.  St.  Rep.  328. 

Illinois.  — V&r\  Ohlen  v.  Van  Ohlen  <;6  111 
528. 

Indiana.  —  Parish  v.  Kaspare,  109  Ind.  586. 
Massachusetts.  —  Cook  v.  Stearns  11  Mass 
533- 

Minnesota.  —  Minneapolis  Mill  Co.  v  Minne- 
apolis, etc.,  R.  Co.,  51  Minn.  304. 

New  Hampshire.  —  Houston  v.  Laffee  46  N 
H.  505;  Batchelder  v.  Hibbard,  58  N.  H.  26g- 
Sampson  ?■.  Burnside,  13  N.  H.  264. 

New  York.  —  Wiseman  v.  Lucksinger,  84  N 
Y.  31,  38  Am.  Rep.  479;  Wheelock  v.  Noonan. 
108  N.  Y.  179,  2  Am.  St.  Rep.  405. 

Pennsylvania.  —Huff  v.  McCauley,  53  Pa. 

Volume  XVIII. 


Revocation. 


LICENSE  {REAL  PROPERTY). 


Bight  to  Eevoke. 


Assignee,  —  The  right  to  revoke  may  be  exercised  against  an  assignee  of  the 
licensee  holding  for  value  and  without  notice.1 

A  Written  License  is  as  revocable  as  an  oral  one,*  even  if  the  writing  is  under 
seal.3 

The  Right  to  Modify  is  included  in  the  right  to  revoke.4 

Where  There  Are  Mutual  Licenses  the  right  of  each  licensor  to  revoke  is  independ- 
ent of  that  of  the  other.5 

Notice — Opportunity  for  Removal.  —  It  has  been  held  that  when  the  enjoyment 
of  the  license  has  begun,  notice  and  an  opportunity  to  remove  his  propert)' 
must  be  given  to  the  licensee,  and  if  not  given  the  licensor  is  answerable  in 
damages.6 

Statute.  —  The  revocability  of  licenses  is  sometimes  limited  by  statute.' 

b.  EXECUTED  LICENSES.  — There  Is  a  Conflict  in  the  Authorities  as  to  the  effect 
of  the  execution  of  a  parol  license  upon  the  power  of  the  licensor  to  revoke. 

Held  Irrevocahle  Where  Expense  Incurred.  —  Many  of  them  hold  that  an  exe- 
cuted license,  where  the  licensee  has  gone  to  expense,  is  irrevocable  on  the 
theory  that  a  revocation  would  work  a  fraud  upon  the  licensee,  and  that  the 
licensor,  by  standing  by  and  allowing  the  licensee  to  make  expenditures  in 
reliance  upon  the  license,  has  estopped  himself  from  revoking  the  license.8 


St.  206,  91  Am.  Dec.  203;  Dark  v:  Johnston,  55 
Pa.  St.  164,  93  Am,  Dec.  732. 

Wisconsin.  —  Cluie  v.  Carr,  20  Wis.  531,  91 
Am.  Dec.  442;  Hazelton  v.  Putnam,  3  Pin. 
(Wis.)  107,  54  Am.  Dec.  158;  French  v.  Owen, 
2  Wis.  250;  Fryer  v.  Warne,  29  Wis.  511 ; 
Bruley  v.  Garvin,  105  Wis.  625. 

1.  Yeager  v.  Woodruff,  17  Utah  361. 
But  it  has  been  held  that  equity  will  not 

grant  relief  to  one  who  subjected  his  land  to  a 
revocable  license,  and  did  not  attempt  to  exer- 
cise his  power  to  revoke  until  after  the  rights 
of  an  innocent  third  party  had  intervened. 
Harrelson  v.  Kansas  City,  etc.,  R.  Co.,  151 
Mo.  482. 

2.  Written  License.  —  Tillotson  v.  Preston,  7 
Johns.  (N.  Y.)  285. 

3.  Wood  v.  Leadbitter,  13  M.  &  W.  845; 
Wood  v.  Manley,  n  Ad.  &  El.  34,  39  E.  C.  L. 
19:  Wallis  v.  Harrison,  4  M.  &  W.  539;  Jack- 
son v.  Babcock,  4  Johns.  (N.  Y.)  418. 

4.  Right  to  Modify.  —  Colcord  v.  Carr,  77  Ga. 
105. 

5.  Mutual  Licenses. —  Dodge  v.  McClintock, 
47  N.  H.  383. 

6.  Putnam  v.  State,  132  N.  Y.  344. 

7.  Stockton  v.  American  Lucol  Co.,  (N.  J. 
1897)  36  Atl.  Rep.  572;  Leka  v.  Baker,  55  111. 
App.  76. 

8.  Irrevocable  if  Executed  and  Expense  In- 
curred—  Alabama.  —  Rhodes  v.  Otis,  33  Ala. 
578,  73  Am.  Dec.  439. 

Arkansas.  —  Wynn  v.  Garland,  19  Ark.  23, 
68  Am;  Dec.  190. 

California.  —  Flick  v.  Bell,  (Cal.  1895)  42 
Pac.  Rep.  813;  Flickinger  v.  Shaw,  87  Cal.  126, 
22  Am.  St.  Rep.  234;  McCarthy  v.  Mutual 
Relief  Assoc.,  81  Cal.  584. 

Colorado.  —  De  Graffenried  v.  Savage,  9  Colo. 
App.  131. 

Georgia.  —  Rawson  1.  Bell,  46  Ga.  19;  Cook 
v.  Pridgen,  45  Ga.  331,  12  Am.  Rep.  582; 
Southwestern  R.  Co.  v.  Mitchell,  69  Ga.  114; 
Sheffield  v.  Collier.  3  Ga.  82;  Macon  v.  Frank- 
lin, 12  Ga.  239;  Winham  v.  McGuire,  51  Ga. 
578. 

Indiana. — Snovvden  v.  Wilas,  19  Ind.  10, 
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81  Am.  Dec.  370,  2  Am.  Leading  Cas.  682; 
Lane  v.  Miller,  27  Ind.  534;  Buchanan  v. 
Logansport,  etc.,  R.  Co.,  71  Ind.  265;  Simons 
v.  Morehouse,  88  Ind.  391;  Ferguson 
Spencer,  127  Ind.  66,  Nowlin  v.  Whipple,  120 
Ind.  596;  Hodgson  v.  Jeffries,  52  Ind.  334, 
Cool  v.  Peters  Box,  etc.,  Co.,  87  Ind.  531; 
Noftsger  v.  Barkdoll,  148  Ind.  531;  Stephens 
v.  Benson,  19  Ind.  369;  Joseph  v.  Wild,  146 
Ind.  249;  Messick  v.  Midland  R.  Co.,  128  Ind. 
81;  Saucer  v.  Keller,  129  Ind.  475;  Campbell 
v.  Indianapolis,  etc.,  R.  Co.,  no  Ind.  490; 
Noble  v.  Sherman,  151  Ind.  573. 

lotva.  —  Vannest  v.  Fleming,  79  Iowa  638,  18 
Am.  St.  Rep.  387;  Wickersham  v.  Orr,  9  Iowa 
253,  74  Am.  Dec.  348;  Bush  v.  Sullivan,  3 
Greene  (Iowa)  344,  54  Am.  Dec.  506;  Beatty  v. 
Gregory,  17  Iowa  109,  85  Am.  Dec.  546;  Upton 
v.  Brazier,  17  Iowa  153. 

Maine.  —  Blanchard  v.  Baker,  8  Me,  253,  23 
Am.  Dec.  504;  Ricker  v.  Kelly,  1  Me.  117,  10 
Am.  Dec.  38.  But  see  Seidensparger  v.  Spear, 
17  Me.  123,  35  Am.  Dec.  234. 

Missouri.  —  House  v.  Montgomery,  19  Mo. 
App.  170;  Harrelson  v.  Kansas  City,  etc.,  R. 
Co.,  151  Mo.  482;  Gibson  v.  St.  Louis  Agri- 
cultural, etc.,  Assoc.,  33  Mo.  App.  165;  Baker 
v.  Chicago,  etc.,  R.  Co.,  57  Mo.  265;  School 
Dist.  v.  Lindsay,  47  Mo.  App.  134.  But  see 
Missouri  cases  in  this  section  infra  in  the  list 
of  those  suppoiting  the  contrary  rule. 

Nebraska.  —  Gilmore  v.  Armstrong,  48 
Neb.  92. 

Nevada.  —  Lee  v.  McLeod,  12  Nev.  280. 
New  Hampshire.  —  Putney  v.  Day,  6  N.  H. 
430,  25  Am.  Dec.  470;  Woodbury  v.  Parshley, 
7  N.  H.  237,  26  Am.  Dec.  7391  Ameriscoggin 
Bridge  v.  Bragg,  11  N.  H.  102.  The  above 
cases  are  overruled  by  the  later  cases.  See 
infra,  this  section. 

New  Jersey.  —  See  Morton  Brewing  Co.  v. 
Morton,  47  N.  J.  Eq.  158;  Raritan  Water  Power 
Co.  v.  Veghte,  21  N.  J.  Eq.  463-  But  compare 
New  Jersey  cases  in  the  list  of  authorities  sup- 
porting the  contrary  rule,  infra,  this  section. 

Ohio.  —  Meek  v.  Breckenridge,  29  Ohio  St. 
642;  Miller  v.  Brown,  33  Ohio  St.  547;  Tytus- 
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The  rule  thus  laid  down  is  not  applicable,  however,  to  a  license  to  pass  over 
the  land,  or  to  hunt  or  fish  thereon,  or  to  make  any  other  transient  use  of  it.1 
According  to  this  view  of  the  law,  the  doing  of  an  act  under  a  license  may  in 
time  give  rise  to  an  easement.3  The  execution  is  held  to  render  the  license 
irrevocable,  as  against  both  the  licensor  and  a  purchaser  from  him  with  notice.3 
The  right  of  the  licensee  may  be  protected  by  injunction,4  or  he  may  main- 
tain an  action  at  law  against  the  licensor  who  does  any  act  interfering  with  his 
rights.5  The  license  is  said  to  be  executed,  and  hence  not  within  the  statute 
of  frauds.6 

Held  Revocable.  —  According  to  the  prevailing  view  of  the  courts  in  England 
and  a  large  number  of  the  courts  of  the  states  of  the  United  States,  however, 
neither  the  execution  of  the  license  nor  the  incurring  of  expense,  nor  both 
combined,  affect  the  right  of  the  licensor,  and  he  may  revoke  under  all  cir- 
cumstances.7   It  is  held  that  the  statute  of  frauds  prevents  any  act  other 


Gardner  Paper  Co.  v.  Middletown  Hydraulic 
Co.,  15  OhioCir.  Ct.  118,  8  Ohio  Cir.  Dec.  248; 
Wilson  v.  Chalfant,  15  Ohio  248,  45  Am.  Dec. 
574;  Pierson  v.  Cincinnati,  etc.,  Canal  Co.,  2 
Disney  (Ohio)  100. 

Oregon.  —  McBroom  v.  Thompson,  25  Ore- 
gon 559,  42  Am.  St.  Rep.  806;  Curtis  v.  I. a 
Grande  Hydraulic  Water  Co.,  20  Oregon  34; 
Bowman  v.  Bowman,  35  Oregon  279;  Garrett 
v.  Bishop,  27  Oregon  349. 

Pennsylvania.  —  Swartz  v.  Swartz,  4  Pa.  St. 
353,  45  Am.  Dec.  697;  McKellip  v.  Mcllhenny, 
4  Watts  (Pa.)  317,  28  Am.  Dec.  711;  Lacy  v. 
Arnett,  33  Pa.  St.  169;  Cumberland  Valley  R. 
Co.  v.  McLanahan,  59  Pa.  St.  23;  Thompson 
v.  McElarney,  82  Pa.  St.  174;  Huff  v.  Mc- 
Cauley,  53  Pa.  St.  206,  91  Am.  Dec.  203;  Le 
Fevre  v.  Le  Fevre,  4  S.  &  R.  (Pa.)  241,  8  Am. 
Dec.  696;  Rerick  v.  Kern,  14  S.  &  R.  (Pa.)  267, 
16  Am.  Dec.  497;  Pierce  v.  Cleland,  133  Pa. 
St.  189;  Beidelman  v.  Foulk,  5  Watts  (Pa.)  308; 
Davis  v.  Souder,  10  Phila.  (Pa.)  113,  31  Leg. 
Int.  (Pa.)  53. 

Tennessee.  — Moses  v.  Sanford,  2  Lea  (Term.) 
655. 

Texas. — Texas,  etc..  R.  Co.  v.  Jarrell,  60 
Tex.  267;  Thomas  v.  Junction  City  Irrigation 
Co.,  80  Tex.  550;  Ft.  Worth,  etc.,  R.  Co.  v. 
Sweatt,  20  Tex.  Civ  App.  543;  Harrison  v. 
Boring,  44  Tex.  255;  Risien  v.  Brown,  73  Tex. 
135- 

Vermont. — Olmstead  ;•.  Abbott,  61  Vt.  281; 
Clark  v.  Glidden,  60  Vt.  702;  Adams  71.  Pat- 
rick, 30  Vt.  516;  Hall  v.  Chaffee,  13  Vt.  150. 

1.  Transient  Purposes. —  Wick  ham  v.  Hawker. 
7  M.  ft  W.  79;  Parish  v.  Kaspare,  109  Ind.  586. 

But  it  has  been  held  that  uninterrupted  use 
for  sixteen  years  of  a  private  way,  originally 
obtained  by  parol  grant  for  a  valuable  con- 
sideration, barred  the  grantor  from  revoking 
on  the  ground  that  the  license  was  parol. 
Nowlin  v.  Whipple,  79  Ind.  481. 

The  use  without  objection,  by  the  lessee  of 
a  field  accessible  by  a  public  road,  of  a  shorter 
path  way  through  the  lessor's  other  lands,  is 
merely  a  parol  license  revocable  at  pleasure, 
unless  such  use  was  part  of  the  lease  held  out 
as  an  inducement  therefor.  Motes  v.  Bates, 
80  Ala.  382. 

2.  Easement  Resulting  from  License.  —  Joseph 
v.  Wild,  146  Ind  249;  Morton  Brewing  Co.  v. 
Morton,  47  N.  J.  Eq.  158. 

3.  Purchasers  with  Notice.  —  Cook  v.  Pridgen, 
45  Ga.  331,  12  Am.  Rep.  582;  Campbell  v. 


Indianapolis,  etc.,  R.  Co.,  no  Ind.  490; 
Steph  ens  v.  Benson,  19  Ind.  367;  Foster  v. 
Browning,  4  R.  I.  47,  67  Am.  Dec.  505.  But 
see  Harrelson  v.  Kansas  City,  etc.,  R.  Co.,  151 
Mo.  482;  Cox  v.  Leviston,  63  N.  H.  283. 

4.  Injunction.  —  De  Graffenried  v.  Savage,  9 
Colo.  App.  131;  Van  Horn  z:  Clark.  56  N.  J. 
Eq.  476;  Cronkhite  v.  Cronkhite,  94  N.  Y.  323; 
Clark  v,  Glidden,  60  Vt.  702. 

5.  Eemedy  at  Law, —  Wilson  v.  Chalfant,  15 
Ohio  248,  45  Am.  Dec.  574. 

6.  Statute  of  Frauds.  —  Cumberland  Valley 
R.  Co.  v.  McLanahan,  59  Pa.  St.  23. 

7.  Eevocable  Even  if  Expense  Incurred  —  Eng- 
land.—  Adams  v.  Andrews,  15  (J.  B.  284,  69 
E.  C.  L.  284,  20  L.  J.  Q.  B.  33;  Cocker  v. 
Cowper,  1  C.  M.  &  R.  418,  5  Tyrw.  103;  Wood 
v.  Leadbitter,  13  M.  &  W.  838;  Hewlins  v. 
Shippam,  5  B.  &  C.  221.  11  E  C.  L.  207;  Tap- 
lin  v.  Florence,  3  Eng.  L.  &  Eq.  520;  Ruffey  v. 
Henderson,  8  Eng.  L.  &  Eq.  305. 

Connecticut.  —  Foot  v.  New  Haven,  etc.,  Co., 
23  Conn.  223;  Prince  v.  Case,  10  Conn.  375,  27 
Am.  Dec.  675;  Collins  Co.  v.  Marcy,  25  Conn. 
239- 

Delaware.  —  Jackson,  etc.,  Co.  v.  Phila- 
delphia, etc.,  R.  Co.,  4  Del.  Ch.  180. 

Illinois.  —  Woodward  v.  Seely,  11  111.  157,  50 
Am.  Dec.  445;  Kamphouse  v.  Gaffner,  73  111. 
453  {limiting  Russell  v.  Hubbard,  59  111.  335, 
and  earlier  cases);  Dwight  v.  Hayes,  150  111. 
273,  41  Am.  St.  Rep.  367,  affirming  49  111.  App. 
530;  Lambe  v.  Manning,  171  111.  612;  St.  Louis 
National  Stock  Yards  v.  Wiggins  Ferry  Co., 
112  111.  384,  54  Am.  Rep.  243;  Tanner  v.  Volen- 
tine,  7c  111.  624;  Totel  v.  Bonnefoy,  23  111. 
App.  55;  Stoddard  v.  Filgur,  21  III.  App.  560; 
Forbes  v.  Balenseifer,  74  111.  183. 

Maryland.  —  Carter  v.  Harlan,  6  Md.  20; 
Hays  v.  Richardson,  1  Gilt  &  J.  (Md.)  366. 

Massachusetts.  —  Cook  v.  Stearns,  II  Mass. 
533;  Smith  v.  Goulding,  6  Cush.  (Mass.)  155; 
Stevens  v.  Stevens,  11  Met.  (Mass.)  251,  45  Am. 
Dec.  203;  Owen  v.  Field,  12  Allen  (Mass.)  457; 
Drake  v.  Wells,  11  Allen  (Mass.)  141;  Hodg- 
kins  v.  Farrington,  150  Mass.  19,  15  Am.  St. 
Rep.  168;  Claflin  v.  Carpenter,  4  Met.  (Mass.) 
583,  38  Am.  Dec.  381:  Nash  v.  New  England 
Mut.  L.  Ins.  Co.,  127  Mass.  91;  Ruggles  v. 
Lesure,  24  Pick.  (Mass.)  187;  Morse  v.  Cope 
land,  2  Gray  (Mass.)  302;  Burton  v.  Scherpf.  1 
Allen  (Mass.)  133,  79  Am.  Dec.  717;  Wood  v. 
Edes,  2  Allen  (Mass.)  578;  Cobb  v.  Fisher,  121 
Mass.  169. 
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than  the  giving  of  a  deed  from  vesting  an  irrevocable  interest  in  land.1 

Part  Pe-formance  of  Contract.  —  A  distinction  is  made  by  some  of  the  courts 
which  goes  far  to  reconcile  apparently  inconsistent  rulings.  The  rule  is  laid 
down  by  them  that  the  statute  of  frauds  prevents  the  creation  of  an  irrevo- 
cable license  by  parol,  but  that  where  there  has  been  a  parol  license  under  a 
definite  contract  with  performance  upon  one  side,  the  case  is  taken  out  of 
the  statute  by  part  performance,  and  equity  will  recognize  and  enforce  the 
licensee's  rights  in  case  of  attempted  revocation.3 

c.  Coupled  with  Grant  or  Interest  —  irrevocable.  —  A  license  coupled 
with  a  grant  or  interest  is  irrevocable  so  long  as  the  interest  granted  exists.3 
Statute  of  Frauds.  —  If  the  grant  itself  is  within  the  statute  of  frauds,  it  must 
be  in  writing  in  order  to  make  the  license  irrevocable.4    If  the  grant  is  not 


Michigan.  —  Nowlin  Lumber  Co.  v.  Wilson, 
uq  Mich.  406.  See  Carley  v.  Gitchell,  105 
Mich.  38,  55  Am.  St.  Rep.  428. 

Minnesota.  —  Wilson  v.  St.  Paul,  etc.,  R. 
Co.,  41  Minn.  56;  Johnson  v.  Skillman,  29 
Minn,  95,  43  Am.  Rep.  192;  Minneapolis  Mill 
Co.  v.  Minneapolis,  etc.,  R.  Co.,  51  Minn.  304. 

Mississippi.  —  Beclc  v.  Louisville,  etc.,  R. 
Co.,  65  Miss.  172.  See  Agnevv  v.  Jones,  74 
Miss.  347. 

Missouri.  —  Pitzman  v.  Boyce,  in  Mo.  387, 
33  Am.  St.  Rep.  537  But  see  cases  from  Mis- 
souri in  this  section  supra  in  list  of  those  sup- 
porting the  contrary  rule. 

Montana.  —  Great  Falls  Water  Works  Co.  v. 
Great  Northern  R.  Co.,  21  Mont.  487. 

New  Hampshire.  —  Houston  v.  Laffee,  46  N. 
H.  505  (overruling  the  earlier  cases);  Taylor 
v.  Gerrish,  59  N.  H.  569;  Batchelder  v.  Hib- 
bard,  58  N.  H.  269. 

New  Jersey.  —  Lawrence  v.  Springer,  49  N. 
J.  Eq.  289,  31  Am.  St.  Rep.  702;  Hetfield  v. 
Central  R.  Co.,  29  N.  J.  L.  571;  Den  v.  Bald- 
win, 21  N.  J.  L.  395;  East  Jersey  Iron  Co.  v. 
Wright,  32  N.  J.  Eq.  248.  Compare  Morton 
Brewing  Co.  v.  Morton,  47  N.  J.  Eq.  158;  Van 
Horn  v.  Clark,  56  N.  J.  Eq.  480. 

New  York. —  Selden  v.  Delaware,  etc.,  Canal 
Co.,  29  N.  Y.  639;  Wiseman  v.  Lucksinger,  84 
N.  Y.  31,  38  Am.  Rep.  479;  Wolfe  v.  Frost,  4 
Sandf.  Ch.  (N.  Y.)  72;  Crosdale  v.  Lanigan, 
129  N.  Y.  604,  26  Am.  St.  Rep.  551;  Jamieson 
v.  Millemann,  3  Duer  (N.  Y.)  255;  Clifford  v. 
O'Neill,  12  N.  Y.  App.  Div.  17;  Cronkhite  v. 
Cronkhite,  94  N.  Y.  323;  Ex  p.  Coburn,  1  Cow. 
(N.  Y.)  568;  Miller  v.  Auburn,  etc.,  R.  Co.,  6 
Hill  (N.  Y.)6i;  Mumford  v.  Whitney,  15  Wend. 
(N.  Y.)  380,  30  Am.  Dec.  60;  Houghtaling  v. 
Houghtaling,  5  Barb.  (N.  Y.)  379;  Corning  v. 
Troy  Iron,  etc.,  Factory,  40  N.  Y.  191.  But 
see  Greenwood  Lake,  etc.,  R.  Co.  v.  New  York, 
etc.,  R.  Co.,  134  N.  Y.  435. 

North  Carolina.  —  Bridges  v.  Purcell,  1  Dev. 
&  B.  L.  (18  N.  Car.)  492;  Richmond,  etc.,  R. 
Co.  v.  Durham,  etc.,  R.  Co.,  104  N.  Car.  658, 
40  Am.  &  Eng.  R.  Cas.  488;  Kivett  v.  Mc- 
Keithan,  90  N.  Car.  106. 

Rhode  Island.  —  Foster  :•.  Browning,  4  R.  I. 
47,  67  Am.  Dec.  505. 

South  Carolina.  —  Trammell  v.  Trammell,  ri 
Rich.  L.  (S.  Car.)  471. 

Washington.  —  Hathaway  v.  Yakima  Water 
Light,  etc.,  Co.,  14  Wash.  469,  53  Am.  St. 
Rep.  874. 

Wisconsin.  —  Hazelton  v.  Putnam,  3  Chand. 
(Wis.)  117;   French   v.  Owen,  2   Wis.  250; 
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Thoemke  v.  Fiedler,  91  Wis.  386;  Potter  v. 
Chicago,  etc.,  R.  Co.,  20  Wis.  533,  91  Am.  Dec. 
444;  Clute  v.  Carr,  20  Wis.  531,  91  Am.  Dec. 
442. 

Wyoming.  —  Metcalf  v.  Hart,  3  Wyo.  513, 
31  Am.  St.  Rep.  122. 

1.  Statute  of  Frauds.  —  Jackson,  etc.,  Co.  v. 
Philadelphia,  etc.,  R.  Co.,  4  Del.  Ch.  180;  Now- 
lin Lumber  Co.  v.  Wilson,  119  Mich.  406; 
Wolfe  v.  Frost,  4  Sandf.  Ch.  (N.  Y.)  72. 

2.  Part  Performance.  —  McManus  v.  Cooke, 
35  Ch.  D.  681,  56  L.  J.  Ch.  662,  56  L.  T.  N.  S. 
900,  35  W.  R.  754;  Cook  v.  Pridgen,  45  Ga. 
331,  12  Am.  Rep.  582;  Wiseman  v.  Lucksinger, 
84  N.  Y.  31,  38  Am.  Rep.  479;  Crosdale  v. 
Lanigan,  129  N.  Y.  604,  26  Am.  St.  Rep.  551; 
Cronkhite  v.  Cronkhite,  94  N.  Y.  323;  Wheeler 
v.  Reynolds,  66  N.  Y.  227;  Foster  v.  Brown- 
ing, 4  R.  I.  52,  67  Am.  Dec.  505.  But  see 
Greenwood  Lake,  etc.,  R.  Co.  v.  New  York, 
etc.,  R.  Co.,  134  N.  Y.  435- 

3.  License  Coupled  with  Grant  or  Interest  Irrev- 
ocable —  England.  —  Wood  v.  Manley,  11  Ad. 
&  El.  34,  39  E.  C.  L.  19;  Wood  v.  Leadbitter, 
13  M.  &  W.  838. 

United  States.  —  U.  S.  v.  Baltimore,  etc.,  R. 
Co.,  1  Hughes  (U.  S.)  138. 

Arkansas.  —  McLeod  v.  Dial,  63  Ark.  10. 

Colorado.  —  Cary  Hardware  Co.  v.  McCarty, 
10  Colo.  App.  200. 

Indiana.  —  Snowden  v.  Wilas,  19  Ind.  10,  81 
Am.  Dec.  370;  Miller  v.  State,  39  Ind.  267; 
Ferguson  v.  Spencer,  127  Ind.  66;  Chicago, 
etc.,  Coal  R.  Co.  v.  Hall,  135  Ind.  91. 

Maine.  —  Ricker  v.  Kelly,  I  Me.  117,  10  Am. 
Dec.  38. 

New  Jersey.  —  Richardson  v.  International 
Pottery  Co.,  63  N.  J.  L.  248. 

New  York.  —  Babcock  v.  Utter,  1  Abb.  App. 
Dec.  (N.  Y.)  27;  Jamieson  v.  Millemann,  3 
Duer  (N.  Y.)  255;  Winchester  v.  Osbom,  62 
Barb.  (N.  Y.)  337;  Jackson  v.  Van  Buren,  13 
Johns.  (N.  Y.)  525;  Vandenburgh  v.  Van 
Bergen,  13  Johns.  (N.  Y.)  212;  Mendenhall  v. 
Klinck,  5T  N.  Y.  246. 

Pennsylvania.  —  Goff  v.  Oberteuffer,  3  Phila. 
(Pa.)  71,  15  Leg.  Int.  (Pa.)  69;  Gardner  v. 
Weaver,  11  W.  N.  C.  (Pa.)  544;  Renck  v. 
Kern,  14  S.  &  R.  (Pa.)  267,  16  Am.  Dec.  497; 
Thompson  v.  McElarney,  82  Pa.  St.  174- 

An  easement,  and  not  a  license,  is  created 
by  a  deed  conveying  a  tract,  together  with  the 
use  of  a  basin  adjoining  it,  to  load  and  unload. 
Richardson  v.  International  Pottery  Co.,  63  N. 
J.  L.  248. 

4.  Statute  of  Frauds.  —  Wood  v.  Leadbitter, 
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within  the  statute  of  frauds,  as  in  the  case  of  the  sale  of  personal  property  on 
the  land  of  another,  both  the  license  and  the  grant  may  be  created  orally,  and 
the  license  will  be  irrevocable.1 

Where  Trees  or  Crops  Are  Sold  Orally  a  license  to  enter  and  cut  or  gather  them  is 
implied  from  the  sale.  As  long  as  the  trees  or  crops  are  growing  the  grant  is 
unenforceable  and  the  license  is  revocable.2  When  they  are  cut  the  title  rests 
in  the  purchaser,  and  being  coupled  with  an  interest,  the  license  is  irrevocable 
during  the  reasonable  time  which  the  law  gives  to  the  purchaser  within  whicli 
to  remove  them.:{  If  some  are  growing  and  others  cut,  the  license  may  be 
revoked  pro  tanto.* 

A  Proxy  to  Vote  at  a  creditors'  meeting  carries  an  irrevocable  license  to  be 
present.5 

Assignable.  —  A  license  coupled  with  an  interest,  being  irrevocable,  is 
assignable.® 

involuntary  License.  —  The  grant  may  be  an  involuntary  one,  as  where  the  suc- 
cessor of  a  postmaster  seeks  to  remove  the  government  property,  in  which 
case  he  has  the  same  license  as  though  it  had  been  voluntarily  given  by  his 
predecessor.7  In  case  of  a  forced  sale  of  goods  on  the  land  of  another  no 
license  arises.8 

Mere  Agent.  —  An  auctioneer  who  is  employed  to  sell  goods  on  the  premises 
of  the  proprietor  has  not  such  an  interest  in  the  goods  as  will  make  a  license 
to  enter  on  the  premises  irrevocable.9 

d.  To  Do  Something  on  Licensee's  Land.  —  Though  a  license  to  do  on 
the  licensee's  own  land  some  act  which  interferes  with  an  easement  of  the 
licensor  is  revocable  while  merely  executory,  it  is  held,  on  the  theory  that 
there  has  been  an  abandonment  of  the  easement,  that  it  is  irrevocable  when 
the  act  has  been  done.10    This  rule  is  restricted  to  a  license  the  execution  of 


13  M.  &  W.  838,  14  L.  J.  Exch.  161,  9  Jur.  187; 
Long  v.  Buchanan,  27  Md.  502,  92  Am.  Die. 
653- 

1.  England. — Wood  v.  Leadbitter,  13  M.  & 
VV.  845;  Wood  v.  Manley,  11  Ad.  &  El.  34,  39 
E.  C.  L.  19;  Wallis  v.  Harrison,  4  M.  &  W. 
539.  See  Williams  v.  Morris,  8  M.  &  W. 
488. 

Connecticut.  —  Parsons  v.  Camp,  11  Conn. 
525- 

Massachusetts.  —  Nettleton  v.  Sikes,  8  Met. 
(Mass.)  34;  Claflin  v.  Carpenter,  4  Met.  (Mass.) 
580,  38  Am.  Dec.  381 

New  York.  —  Jackson  v.  Babcock,  4  Johns. 
(N.  Y.)  418. 

Illustrations.  —  Where  a  party  sold  a  rick  of 
hay  on  his  land,  with  the  condition  that  it 
might  remain  there,  and  be  carried  away  from 
time  to  time  by  the  purchaser,  up  to  the  Lady 
Day  following,  it  was  held  that  this  license 
could  not  be  revoked.  Wood  v.  Manley,  ■x 
Per.  &  Dav.  5,  n  Ad.  &  El.  34,  39  E.  C.  L.'  19" 
3  Jur.  1028. 

A  sold  corn  to  B,  to  be  put  in  a  crib  on  A's 
premises,  whence  B  had  notice  to  take  it  away 
at  his  pleasure.  The  court  held  that  the 
license  was  coupled  with  an  interest  and  was 
irrevocable.  Long  v.  Buchanan,  27  Md.  502, 
92  Am.  Dec.  653. 

In  Rogers  v.  Cox,  96  Ind.  157,  49  Am.  Rep. 
the  oral  sale  of  a  frame  building  with  a 
right  of  removal  was  held  to  constitute  an 
irrevocable  license  to  enter  and  remove  the 
building. 

A  license  by  parol,  coupled  with  a  grant  of 
a  nature  capable  of  being  made  by  parol,  i?  as 
inevocab'e  as  a  license  by  deed.    Wood  v. 


Leadbitter,  13  M.  &  W.  838,  14  L.  J.  Exch. 
161.  9  Jur.  187. 

2.  Growing  Trees  or  Crops.  —  Drake  v.  Wells. 
11  Allen  (Mass.)  141;  Greeley  v.  Stilson,  27 
Mich.  153.  But  see  Feriis  v.  Hoglan,  121 
Ala.  240. 

3.  Trees  or  Crops  Severed  —  England.  —  Cole- 
man v.  Foster,  1  H.  &  N.  37;  Roffey  v.  Hen- 
derson, 17  Q.  B.  586,  79  E.  C.  L.  586. 

Georgia.  —  Parker  v.  Barlow,  93  Ga.  700. 
Illinois.  —  Carter  v.  Wingard,  47  111.  App. 
296. 

Indiana.  —  Cool  v.  Peters  Box,  etc.,  Co.,  87 
Ind.  531. 

Massachusetts.  —  Drake  v.  Wells,  11  Allen 
(Mass.)  143;  Giles  v.  Simonds,  15  Gray  (Mass.) 
443- 

Wisconsin.  —  Wescott  v.  Delano,  20  Wis.  516. 
Where  A  cut  hay  on  B's  land,  on  shares, 
and  stored  it  in  B's  barn  on  the  premises,  by 
B's  permission,  it  was  held  that  B  could  not 
revoke  the  license  so  as  to  prevent  A's  enter- 
ing and  carrying  off  his  share.  White  v.  El- 
well,  48  Me.  360,  77  Am.  Dec.  231. 

4.  Giles  v.  Simonds,  15  Gray  (Mass.)  441. 

5.  Vaughan  v.  Hampson,  33  L.  T.  N.  S.  15. 

6.  See  supra,  this  title,  A'onassignao/e  Char- 
acter of  License. 

1.  Involuntary  License.  —  Sterling  v.  Warden, 
51  N.  H,  217,  12  Am.  Rep.  80. 

8.  Williams  v.  Morris,  8  M.  &  W.  48S. 

9.  Taplin  v.  Florence,  10  C.  B.  744,  70  E.  C. 
L.  744,  20  L.  J.  C.  PI.  137,  15  Jur.  402. 

10.  License  to  Do  Something  on  Licensee's  Own 
Land.  —  Toullier  Droit  Civil  Franc,ais  506;  3 
Breige  Col.  &  F.  Law;  Lalaure  Traite  des 
Servitudes  80.    And  see  the  following  cases: 
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which  destroys  or  permanently  affects  the  easement.  If  it  is  for  a  temporary 
obstruction  only,  the  licensee  cannot  erect  another  obstruction.  The  ques- 
tion is  whether  there  is  a  permission  to  do  something  temporarily  or  an 
abandonment  of  the  easement.  This  is  answered  by  considering  the  nature 
of  the  thing  licensed.1  One  may  thus  lose  his  right  to  light  and  air  8  or  the 
right  to  the  uninterrupted  flow  of  water.3 

e.  Effect  of  Destruction  of  Subject-Matter.  -—  Where  a  building 
or  structure  erected  by  license  upon  another's  land  is  destroyed  by  the  ele- 
ments, the  licensor  may  revoke  the  license  and  extinguish  the  right.4 

4.  Rights  of  Parties  on  Revocation  and  Attempted  Revocation.  —  in  the  Absence 
of  a  Contract  based  upon  a  consideration  providing  that  the  license  shall  remain 
in  existence  for  a  certain  time,  the  licensee  has  acted  at  his  own  risk  and  can- 
not, on  revocation,  recover  the  expense  which  he  has  incurred  with  reference 
to  the  land.5     This  rule  is  sometimes  changed  by  statute.6    Equity  will 


England.  —  Winter  v.  Brockwell,  8  East  308; 
Liggins  v.  Inge,  7  Bing.  682,  20  E.  C.  L.  287. 

Connecticut.  —  Foot  v.  New  Haven,  etc.,  R. 
Co.,  23  Conn.  214;  Mitchell  v.  Leavitt,  30 
Conn.  587. 

Maryland.  —  Addison  v.  Hack,  2  Gill  (Md.) 
221,  41  Am.  Dec.  421. 

Massachusetts.  —  Dyer  v.  Sandford,  9  Mel. 
(Mass.)  395,  43  Am.  Dec.  399;  Morse  v.  Cope- 
land,  2  Gray  (Mass.)  302;  Kent  v.  Kent,  18 
Pick.  (Mass.)  569;  Curtis  v.  Noonan,  10  Allen 
(Mass.)  406. 

New  Hampshire.  — Sampson  v.  Burnside,  13 
N.  H.  264. 

New  York.  —  Hoch  v.  Metropolitan  E).  R. 
Co.,  59  Hun  (N.  Y.)  541. 

North  Carolina.  —  Bridges  v.  Purcell,  I  Dev. 
&  B.  L.  (18  N.  Car.)  496. 

Pennsylvania.  — Arnold  v.  Cornman,  50  Pa. 
St.  361;  Eailey's  Appeal,  22  W.  N.  C.  (Pa.)  449. 

South  Carolina.  —  Elliott  v.  Rhett,  5  Rich.  L. 
(S.  Car.)  405,  57  Am.  Dec.  750. 

A  parol  license  to  flow  the  licensor's  land  by 
a  dam  on  the  licensee's  land  has  been  held  to 
be  revocable,  because  the  thing  really  licensed 
is  the  banking  of  the  water  upon  the  licensor's 
land.  Otis  v.  Hall,  3  Johns.  (N.  Y.)  450. 
Contra,  McKellip  v.  Mcllhenny,  4  Watts  (Pa.) 
317,  28  Am.  Dec.  711;  Lacy  v.  Arnett,  33  Pa. 
St.  169.  And  see  Raritan  Water  Power  Co.  v. 
Veghte,  21  N.  J.  Eq.  463. 

1.  Dyer  v.  Sanford,  9  Met.  (Mass.)  395,  43 
Am.  Dec.  399;  4  Sharswood  &  Budd's  Leading 
Cases  in  Am.  Law  of  Real  Property  154. 

A  parol  license  given  by  one  entitled  to  a 
private  crossing  over  a  railroad  track,  to  the 
railroad  company  to  close  up  the  crossing  upon 
its  construction  of  a  new  one,  is  irrevocable 
and  is  an  abandonment  of  the  easement. 
Boston,  etc.,  R.  Corp.  v.  Doherty,  154  Mass. 

2.  In  Winter  v.  Brockwell,  8  East  308,  the 
license  was  to  place  a  skylight  over  an  area 
belonging  to  the  licensee's  house.  This  was 
done  in  such  a  way  as  to  cut  off  the  licensor's 
light  and  air.  The  license  was  held  not  to  be 
revocable  after  the  skylight  had  been  built. 

If  one  licenses  another  to  build  a  house  on 
the  licensee's  own  land  so  as  to  cut  off  the 
licensor's  light,  the  licensor  cannot  af  terwatds, 
by  countermanding  the  license,  compel  the 
licensee  to  pull  down  the  house.  Liggins  v. 
Inge,  7  Bing.  682,  20  E.  C.  L.  287. 


3.  McBroom  v.  Thompson,  25  Oregon  559, 
42  Am.  St.  Rep.  806;  Liggins  v.  Inge,  5  M.  & 
P.  712,  7  Bing.  682,  20  E.  C.  L.  2S7. 

4.  Where  Subject-Matter  Destroyed.  —  Thus  it 
was  held  in  Allen  v.  Fiske,  42  Vt.  462,  that 
where  an  aqueduct  laid  by  license  of  the  owner 
of  the  land  went  to  decay  and  became  un- 
serviceable, the  owner  of  the  land  was  at 
liberty  to  revoke  the  license.  See  also  Totel 
v.  Bonnefoy,  23  111.  App.  55;  Morse  v.  Cope- 
land,  2  Gray  (Mass.)  302. 

See  also  supra,  this  title,  Scope  of  License. 

5.  No  Recovery  by  Licensee.  —  Texas  Cent.  R. 
Co.  v.  Willis,  (Tex.  Civ.  App.  1897)  41  S.  W. 
Rep.  848. 

One  Who  Has  Laid  an  Aqueduct  and  dug  a 
well,  under  a  license,  is  without  remedy  on 
revocation.  Houston  v.  Laffee,  46  N.  H.  507; 
Marston  v.  Gale,  24  N.  H.  176. 

A  Licensee  of  a  Right  of  Way  cannot  recover, 
on  revocation,  for  the  expense  of  constructing 
a  causeway.  Wallis  v.  Harrison,  4  M.  &  W. 
538;  Ex  p.  Coburn,  1  Cow.  (N.  Y.)  568;  Dexter 
v.  Hazen,  10  Johns.  (N.  Y.)  246;  Foster  v. 
Browning,  4  R.  I.  47,  67  Am.  Dec.  505. 

Where  a  Licensee  Constructs  a  Drain  there  is 
no  remed  y,  on  revocation,  for  expense.  Cocker 
v.  Cowper,  1  C.  M.  &  R.  418;  Hewlins  v.  Ship- 
pam,  5  B.  &  C.  221,  11  E.  C.  L.  207;  Fentiman 
v.  Smith,  4  East  107;  Sampson  v.  Burnside,  13 
N.  H.  264. 

Where  a  License  to  Build  and  Maintain  a  House 

on  the  licensor's  land  is  revoked,  the  builder 
must  remove  the  house  without  compensation 
for  loss,  whether  it  has  been  partially  or  en- 
tirely constructed.  Prince  v.  Case,  10  Conn. 
378,  27  Am.  Dec.  675;  Benedict  v.  Benedict,  5 
Day  (Conn.)  464:  Bachelder  v.  Wakefield,  8 
Cush.  (Mass.)  252;  Harris  v.  Gillingham,  6  N. 

H.  9,  23  Am.  Dec.  701;  Jamieson  v.  Millemann, 
3  Duer  (N.  Y.)  255;  Jackson  v.  Babcock,  4 
Johns.  (N.  Y.)  418.    But  see  Cornish  v.  Stubbs, 

I.  .  R.  5  C.  P.  334,  39  L.  J.  C.  PI.  202,  22  L.  T. 
N.  S.  21,  18  W.  R.  547:  Mellor  v.  Watkins,  L. 
R.  9  Q.  B.  400,  23  W.  R.  55;  Aldin  v.  Clark, 
(1894)  2  Ch.  437.  63  L.  J.  Ch.  601,  71  L.  T.  N. 
S.  119,  42  W.  R.  453;  Flick  v.  Bell,  (Cal.  1895) 
42  Pac.  Rep.  813;  Ferguson  v.  Spencer,  127 
Ind.  66. 

6.  In  Massachusetts  a  licensor  who  revokes 
the  license  to  the  prejudice  of  the  licensee  is 
liable  in  damages.  Whitmarsh  v.  Walker,  1 
Met.  (Mass.)  316. 
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grant  no  relief,  but  will  aid  the  licensor  to  get  possession.1  If  there  was  an 
agreement  for  a  definite  time  the  licensee  may  sue  in  assumpsit  for  the  breach.* 

Restoration  of  Premises.  —  Whether  the  licensor,  on  revoking  a  license,  can 
compel  the  licensee  to  restore  the  premises  to  their  original  condition  at  his 
expense,  depends  upon  the  circumstances  of  the  case.3 

Character  of  Property.  —  A  structure  erected  under  a  license  remains  personal 
property,  and  the  licensee  may  remove  it  within  a  reasonable  time  after  revo- 
cation, and  to  that  extent  the  license  is  irrevocable.4  But  structures  erected 
after  revocation  go  with  the  land.5 

Trespass  —  injunction.  —  If  there  is  an  attempted  revocation  of  an  irrevocable 
license,  trespass  will  lie  against  an  owner  who  destroys  fixtures  erected  under 
the  license,6  or  an  injunction  will  lie,  and  the  injunction  bill  need  not  affirma- 
tively show  that  the  license  was  executed.7 

Subsequent  Purchasers.  —  Timber  cut  under  a  parol  license,  before  any  notice 
of  revocation  of  the  license,  does  not  become  the  property  of  a  subsequent 
purchaser  of  the  land  who  had  no  valid  contract  therefor  before  the  timber 
was  cut.8 

VII.  Evidence  —  Questions  of  Law  and  Fact.  —  The  question  whether  a 
license  has  or  has  not  been  given  is  for  the  jury,9  and  the  burden  of  proof  is 
on  the  one  alleging  it  as  a  defense.10  If  claimed  to  be  irrevocable,  the  one  so 
claiming  must  establish  its  irrevocability."  The  custom  of  the  alleged  licensor 
to  give  licenses  is  not  admissible  to  prove  a  specific  license.13 


1.  Owen  v.  Field,  12  Allen  (Mass.)  457;  Ste- 
vens v.  Stevens,  11  Met.  (Mass.)  251,  45  Am 
Dec.  203;  Murdock  v.  Prospect  Park,  etc.,  R. 
Co.,  73  N.  Y.  579. 

2.  Washburn  on  Real  Prop.  (5th  ed.)  400; 
Wells  v,  Kingston-upon  Hull,  L.  R.  10  C.  P. 
402,  44  I-  J-  C.  PI.  257,  32  L.  T.  N.  S.  615,  23 
W.  R.  562;  Kerrison  v.  Smith,  (1897)  2  Q.  B. 
445,  66  L.  J.  Q.  B.  762. 

3.  Prince  v.  Case,  10  Conn.  375,  27  Am.  Dec. 
675;  Stevens  v.  Stevens,  11  Met.  (Mass.)  251, 
45  Am.  Dec.  203. 

4.  Structures  Erected  under  License  —  Removal. 
—  England.  —  Wood  v.  Leadbitter,  13  M.  &  W. 
856  (Am.  ed.);  Cornish  v.  Stubbs,  L.  R.  5  C. 
P.  334,  39  L.  J.  C.  PI.  202,  22  L.  T.  N.  S.  21,  18 
W.  R.  547;  Mellor  v.  Watkins,  L.  R.  9  Q.  B. 
400,  23  W.  R.  55. 

Iowa.  —  Fischer  v.  Johnson,  106  Iowa  181. 

Massachusetts.  —  Ashmur  v.  Williams,  2 
Pick.  (Mass.)  402;  Arrington  v.  Larrabee,  10 
Cush.  (Mass.)  512. 

Montana.  — Great  Falls  Water  Works  Co.  v. 
Great  Northern  R.  Co.,  21  Mont.  487. 

Pennsylvania. — Gilmore  v.  Wilson,  53  Pa. 
St.  194. 

Vermont.  —  Barnes  -'.  Barnes,  6  Vt.  388. 
A  license  to  a  grantee  of  land  to  cut  and 


carry  away  the  timber  does  not  prevent  the 
licensor  from  maintaining  replevin  against 
one  who  had  purchased  the  timber  from  the 
licensee,  where  the  latter  had  paid  nothing  for 
the  land  and  it  was  understood  by  all  parties 
that  ownership  should  remain  in  the  licensor 
until  payment.  Ortmann  v.  Sovereign,  42 
Mich.  1. 

5.  Druse  v.  Wheeler,  26  Mich.  189. 

6.  Wilson  v.  Chalfant,  15  Ohio  248,  45  Am. 
Dec.  574;  Lacy  v.  Arnett,  33  Pa.  St.  169. 

7.  Noble  v.  Sherman,  151  Ind.  573. 

8.  Bruley  v.  Garvin,  105  Wis.  625. 

9.  Question  for  Jury.  —  Johnson  v.  Lewis,  13 
Conn.  304;  Cumberland  Valley  R.  Co.  v.  Mc- 
Lanahan,  59  Pa.  St.  23;  Thayer  v.  Jarvis,  44 
Wis.  388.  See  also  Hartford  v.  New  York, 
etc.,  R.  Co..  59  Conn.  250. 

10.  Burden  of  Proof.  —  Chandler  v.  Smith,  70 
111.  App.  658. 

11.  If  a  railroad  company  would  rely  on  a 
parol  license  to  prevent,  in  equity,  the  re- 
covery of  damages  by  one  ovt  r  whose  land 
the  road  has  been  constructed,  it  must  satis- 
faclorily  establish  the  irrevocable  character  of 
the  license.  Ballimore,  etc.,  R.  Co.  v.  Algire, 
65  Md.  337. 

12.  Norton  v.  Heywood,  20  Me.  359. 
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ABANDONMENT,  see  Laches;  Landlord 
and  Tenant. 

ABDUCTION,  see  Kidnapping. 

ACCESSORIES,  see  Larceny. 

ACCOMPLICES,  see  Larceny. 

ACCORD  AND  SATISFACTION: 
Laches,  121 
Landlord  and  tenant : 

Rent,  2g2 

ACCOUNTING  (see  Laches): 
Justices  of  the  peace,  25 

ACKNOWLEDGMENT : 

Leases,  607 

ACQUIESCENCE  : 

Definition,  gg 
Knowledge  essential,  gg 
Laches  distinguished  from,  98 

ACT: 
Law,  570 

ADEMPTION  AND  REVOCATION,  see 
Legacies  and  Devises. 

ADMIRALTY  : 

Laches,  127 

ADMISSIONS,  see  Larceny. 

ADULTER  Y,  see  Lewd  and  Lascivious  Co- 
habitation and  Conduct;  Libel  and  Slan- 
der. 

ADVANCES,  see  Landlord  and  Tenant. 

ADVERSE  POSSESSION  (see  Lakes  and 
Ponds)  : 
Landlord  and  tenant : 

Estoppel  to  deny  landlord's  title,  426 

AGENCY  (see  Libel  and  Slander  ;  Landlord 
and  Tenant): 
Landlord  and  tenant : 

Who  liable  for  rent,  279 
Legal  representatives : 

Whether  the  words  legal  representatives, 
personal  representatives, include  agents, 
816 

ALIENS  : 

Leases,  611 

Legacies  and  devises,  735 
ANIMALS,  see  Larceny. 

ANNUITIES  : 

Legacies  and  devises,  710 

APARTMENTS,  see  Landlord  and  Tenant. 

APPORTIONMENT,  see  Landlord  and 
Tenant. 
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ARBITRATION  AND  AWARD: 

Justices  of  the  peace,  25 
Laches : 
Award  of  arbitrators,  122 

ARRESTS : 

Kidnapping,  61 

ARSON,  see  Libel  and  Slander. 
A  SPORT  A  TION,  see  Larceny. 

ASSAULT  AND  BATTERY: 

Justices  of  the  peace,  23 

ASSIGNMENTS  (see  Landlord  and  Tenant; 
Leases): 
Landlord  and  tenant: 

Tenancy  at  will,  i8g 
Legal  representatives: 

Whether  assignee  is  a  legal  or  personal 
representative,  816 
Libel  and  slander: 

Right  of  action  not  assignable,  1056 

ASSIGNMENTS     FOR     BENEFIT  OF 
CREDITORS: 
Legal  representatives,  personal  representatives, 
representatives,  etc.: 
Whether  assignee  for  benefit  of  creditor  is 
a  representative,  816 

ASSOCIA  TIONS,  see  Legacies  and  Devises. 

ASSUMPSIT  : 

Justices  of  the  peace,  25 

AT  LARGE,  536 

ATTACHMENT  (see  Landlord  and  Tenant)  : 
Justices  of  the  peace,  26 

ATTESTING  WITNESSES,  see  Legacies 
and  Devises. 

ATTORNEY  AND  CLIENT  (see  Libel  and 
Slander): 
Justices  of  the  peace  : 

Disqualification  to  appear  as  attorney  on 

appeal,  43 
Disqualified,  43 
Laches : 

Negligence  or  error  of  attorney,  m 
A  T TOR NM EN T,  see  Landlord  and  Tenant. 

BANKRUPTCY  : 

Whether  assignee  in  bankruptcy  is  a  legal 
representative,  816 

BASTARDY : 

Justices  of  the  peace,  26 

BICYCLES  : 

Law  of  the  road,  582 

BILL  OF  CREDIT,  see  Letters  of  Credit. 
1  Volume  XVIII, 


Bills  of  Exchange. 


INDEX. 


Custom. 


BILLS  OF  EXCHANGE,   see   Letters  of 
Credit. 

BLACKLISTING  : 

Libel  and  slander,  103  + 

BONDS  (see  Justices  of  the  Peace): 
Justices  of  the  peace,  14 

BOUNDARIES : 

Leases,  622 

BOYCOTT : 

Labor  combinations,  87 

BRANCH  RAILROADS,  see   Lateral  or 
Branch  Railroads. 

BREAKING  BULK: 

Larceny,  479 

BUILDING  RESTRICTIONS,  see  Leasf.s. 

BURDEN    OF    PROOF    (see   Libel  and 

Slander): 
Laches : 
Fran  J,  118 

BURGLARY : 
Larceny,  461 

Compound  larceny,  461 

BY-LAW  : 

Law,  572 

CANALS : 
Lateral  and  subjacent  support,  557 

CANDIDATES,  see  Libel  and  Slander. 

CASUALTIES  : 

Landlord  and  tenant,  311 

CHARACTER  IN  EVIDENCE  (see  Libel 
and  Slander): 
Larceny,  495 

CHASTITY,  see  Libel  and  Slander. 

CHATTEL  MORTGAGES: 
Justices  of  the  peace. 

Jurisdiction  tj  foreclose,  32 

CHILDREN  (see  Kidnapping): 

Whelher  children  are  legal  representatives 
or  personal  representatives,  817 

CIR  CUMS  TA  N  TIA  L     E  VIDENCE,  see 
Larceny. 

COHABITA  TION,  see  Lewd  and  Lascivious 
Cohabitation  and  Conduct. 

COLLECTING  AGENCIES: 
Libel  and  slander,  956 

Mercantile  agencies,  956 

COLLOQUIUM,  see  Libel  and  Slander. 
COMBINA  TIONS,  see  Labor  Combinations. 

COMMON  LAW: 

Law,  570 

COMPROMISE  : 
Laches : 

Attempts  to  compromise,  112 

CONDITIONAL  SALES: 
Landlord  and  tenant : 

Lien  for  rent,  338 

CONFESSION,  see  Larceny. 

CONFLICT  OF  LA  WS,  see  Larceny;  Libel 
and  Slander. 
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CONSERVATORS  OF  THE  PEACE,  see 

Justices  of  the  Peace. 

CONSPIRACY  (see  Labor  Combinations): 
Larceny: 

Jeopardy,  530 
Libel  and  slander,  1123 

CONSTABLE  : 

Justices  of  the  peace,  40 

CONSTITUTIONAL  LA  W,  see  Justices  of 

the  Peace. 

CONTEMPT  : 

Justices  of  the  peace,  27 
Labor  combinations,  93 

CONTRACTOR : 

Laborer,  73 

CONTRACTS,  see  Justices  of  the  Peace; 
Leases. 

CONTRIBUTION  : 

Libel  and  slander,  1067 

CONTRIBUTORY  NEGLIGENCE,  579 
Landlord  and  tenant : 

Duty  of  landlord  to  repair  appurtenances 
used  in  common,  222 
Law  of  the  road,  580,  586 

CONVEYANCES,  see  Leases. 

COPYRIGHT  : 

Label,  70 

CORONER : 
Justices  of  the  peace  : 

Duties  as  coroner,  39 

CORPORATIONS  (see  Legacies  and  De- 
vises; Libel  and  Slander): 

Justices  of  the  peace  : 
Jurisdiction,  30 

Landlord  and  tenant : 

Who  liable  for  rent,  279 

COUNTERCLAIM,  see  Landlord  and  Ten- 
ant. 

COUNTIES,  see  Justices  of  the  Peace. 

COURTS,  see  Justices  of  the  Peace. 

COVENANT,  see  Landlord  and  Tenant; 
Lease. 

COVENANT,  ACTLON  OF,  see  Landlord 
and  Tenant. 

CREDITOR,  see  Letters  of  Credit. 

CRIMINAL  LAW  (see  Justices  of  the  Peace; 
Kidnapping;  Labor  Combinations;  Lar- 
ceny: Lewd  and  Lascivious  Cohabita- 
tion and  Conduct): 

Landlord  and  tenant,  454 

Criminal  liability  of  landlord,  454 
Criminal  liability  of  tenant,  454 
Criminal  liability  of  third  persons,  454 

Larceny,  see  Larceny. 

Law  of  the  road,  590 

Libel  and  slander,  see  Libel  and  Slander. 

CRITICISM,  see  Libel  and  Slander. 

CROPS,  see  Larceny. 

CROSSINGS: 

Law  of  the  road,  582. 

CUSTOM,  see  Ltsages  and  Customs. 
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DAMAGES,  see  Exemplary  Damages;  Labor 

Combinations;    Landlord    and  Tenant; 

Lateral  and  Subjacent  Support;  Leases; 

Libel  and  Slander. 
DEATH  (see  Landlord  and  Tenant;  Lega- 
cies and  Devises): 

Laches : 

Death  of  parties  and  witnesses,  105 
DEBT,  ACTION  OF,  see  Landlord  and 

Tenant. 
DEBTS  OP  DECEDENTS  : 

Justices  of  the  peace,  30 

DECISIONS  OF  COURTS : 

Law,  570 

DECLARA  TIONS,  see  Larceny. 

DEDICATION  : 

Lakes  and  ponds,  138 

DE  FACTO  OFFICERS : 

Justices  of  the  peace,  14 

DEFAMA  TION,  see  Libel  and  Slander. 
DELA  Y,  see  Laches. 

DESCENDANTS  : 

Whether  descendants  are  legal  representa- 
tives or  personal  representatives,  817 

DEVISEES,  821 

DEVISES,  see  Legacies  and  Devises. 

DISORDERLY  HOUSES : 
Landlord  and  tenant : 

Recovery  of  rent,  317 

DISTRESS,  see  Landlord  and  Tenant. 

DRAFTS,  see  Letters  of  Credit. 

DRIVING,  see  Law  of  the  Road. 

EASEMENTS,  (see  Lateral  and  Subjacent 
Support;  License  [Real  Property]): 
Leases,  623 

EJECTMENT,  see  Landlord  and  Tenant. 

ELECTIONS,  see  Justices  of  the  Peace. 

ELEMENTS  : 

Landlord  and  tenant,  311 

EMBEZZLEMENT  (see  Libel  and  Slander): 
Larceny  : 

Jeopardy,  530 

EMINENT  DOMAIN  (see  Lakes  and  Ponds; 
Landlord   and   Tenant;   Lateral  and 
Subjacent  Support): 
Lateral  or  branch  railroads,  561 

Condemnalion  of  spur  by  another  com- 
pany. 567 

Sidings,  switches,  and  similar  appendages, 
567 

Spurs  to  private  establishments,  565 

EMPHYTEUTIC  LEASES  : 
Landlord  and  tenant,  214 

ENTICING  A  IV A  Y,  see  Kidnapping. 

ENTR  Y,  see  Landlord  and  Tenant. 

ENTRY,  WRIT  OF  : 

Landlord  and  tenant,  434 

EQUITY,  see  Justices  of  the  Peace;  Laches. 
ESTA  TE,  see  Landlord  and  Tenant. 
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ESTOPPEL  (see  Landlord  and  Tenant): 
Justices  of  the  peace  : 

Equitable  estoppel,  31 
Legacies  and  devises : 

Estoppels  resulting   from  acceptance  of 
legacies  or  devises,  746 

ESTOVERS  : 

Landlord  and  tenant,  448 

EVICTION,  see  Landlord  and  Tenant. 

EVIDENCE,  see  Larceny;  Libel  and  Slan- 
der. 

EXCA  VA  TION,  see  Lateral  and  Subjacent 
Support. 

EXECUTORS  AND  ADMINISTRATORS 

(see  Leases;  Legacies  and  Devises;  Libel 

and  Slander): 
Justices  of  the  peace,  29 

Claims  against  estates,  30 

Jurisdiction  of  actions  by  executors  and 
administrators,  29 
Legal  representatives,  personal  representatives, 
representatives,  etc.,  813 

Agents,  816 

Assignee,  816 

Assignee  for  benefit  of  creditors,  816 
Assignee  in  bankruptcy,  816 
Assigns,  816 

Broad  sense  of  the  term,  814 
Burden  of  proof,  814 
Children,  817 
Descendants,  817 
Devisees,  817 
Distributees,  817 
Examples,  814 
Generic  term,  815 
Grandchildren,  817 
Grantees,  817 
Guardians,  817 
Heirs,  818 
Husband,  818 
Next  of  kin,  819 

Primary  meaning  of  the  term,  813 
Purchasers,  819 
Question  of  intention,  816 
Receivers,  820 

Terms  equivalent  to  executors  and  ad- 
ministrators, 813 
Trustees,  820 
Widow,  820 

Words  of  limitation  or  purchase,  815 
EXEMPLARY  DAMAGES: 
Libel  and  slander,  1091 

Actual  or  compensatory  damages,  1089 
Actual  or  express  malice,  1093 
Allowable,  1092 
Award,  1 091 

Awarded  on  ground  of  public  policy,  1091 
Carelessness,  1093 
Compensatory  damages,  1089 
Criminal   liability  as  affecting  punitive 

damages,  1094 
Defenses,  1091 
Express  malice,  1093 
Implied  malice,  1093 
In  general,  1091 
Malice,  1093,  1099 

Meaning  of  punitive,  exemplary,  or  vin- 
dictive damages,  1091 
Nebraska  rule,  1092 

Punitive  damages  cannot  be  awarded  un. 
less  claimed,  1094 
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EXEMPLARY  DAMAGES,  cont'd. 
Libel  and  slander,  cont'd. 
yueslion  for  jury,  1094 
Recklessness,  1093 

When  plaintiff  has  been  in  fault,  1094 
When    punitive  or  exemplary  damages 

may  be  awarded,  1091 
When  they  may  not  be  allowed,  1092 
Where  real  damage  nominal  only,  1094 

EXEMPTION  FROM  TAXATION  : 

Lateral  or  branch  railroads,  565 

EXEMPTIONS,  see  Landlord  and  Tenant. 
FALSE  IMPRISONMENT,  see  Kidnapping. 

FALSE  PRETENSES  : 
Larceny : 

Jeopardy,  529 

FINDER  OF  LOST  PROPERTY,  see  Lar- 
ceny. 

FINES  AND  PENALTIES  (see  Justices  of 
the  Peace;  Landlord  and  Tenant): 
Justices  of  the  peace,  20,  38 

FIRE,  see  Landlord  and  Tenant. 

FIRE  LIMITS: 
Landlord  and  tenant: 

Rebuilding  prohibited  by  law,  233 

FORCIBLE    ENTRY   AND  DETAINER 

(see  Landlord  and  Tenant): 
Justices  of  the  peace,  27 
Jurisdiction,  27 

FORFEITURE,  see  Landlord  and  Tenant. 

FORMER  JEOPARDY,  see  Larceny. 

ERA  UD,  see  Laches;  Landlord  and  Ten- 
ant; Leases. 

GARNISHMENT  (see  Laborer)  : 
Justices  of  the  peace,  26 

GOVERNOR : 
Libel  and  slander : 

Privileged  communications,  1028 

GRAND  LARCENY,  see  Larceny. 
GREA  T  LAKES,  see  Lakes  and  Ponds. 
GREAT  PONDS,  134 

GUARANTY : 

Letters  of  credit,  832 

HEARSAY  EVIDENCE: 

Libel  and  slander,  10S0 

HEIRS  (see  Legacies  and  Devises): 

Whether  heirs  are  legal  representaiives,  per- 
sonal representatives,  or  representatives 
818 

HIGH W A  YS,  see  Lateral  and  Subjacent 
Support;  Law  of  the  Road. 

HOLDING  OVER,  see  Landlord  and  Ten- 
ant. 

HORSES,  see  Law  of  the  Road. 

HUSBAND  AND  WIFE  (see  Larceny;  Lega- 
cies  and  Devises;  Libel  and  Slander): 

Landlord  and  tenant : 

Who  liable  for  rent,  279 

Larceny : 

Taking  by  wife's  paramour,  472 

Taking  with  consent  of  owner's  wife,  472 

\  1 


HUSBAND  AND  WIFE,  cont'd, 

Whether    legal     representaiives  personal 
representatives,  or  representatives,  818, 

820 

ICE  AND  SNOW,  see  Landlord  and  Tenant. 

IGNORANCE,  see  Laches. 

ILLEGAL  CONTRACTS,  see  Landlord  and 
Tenant. 

I M PILED  COVENANTS,  see  Leases. 

IMPLIED  TRUSTS,  see  Leases. 

IMPRISONMENT,  see  Kidnapping. 

IMPRO  VEMENTS,  see  Leases. 

INCORPORE  AL  HEREDITAMENTS  : 
Landlord  and  tenant : 

Rent,  260 

INDEPENDENT  CONTRACTOR,  see 
Landlord  and  Tenant. 

INDIANS  : 
Laches  : 

Excuse  for  laches,  ro8 

INDUCEMENT,  see  Libel  and  Slander. 

INFAMY,  see  Libel  and  Slander. 

INFANTS,  see  Landlord  and  Tenant; 
Leases;  Legacies  and  Devises;  Libel  and 
Slander. 

INJUNCTIONS  (see  Lateral  and  Subjacent 
Support): 
Labor  combinations,  91 

Acts  enjoined  must  creaie  civil  liabiliiy, 
91  , 

Criminality  of  acts  no  bar  to  injunction,  92 
Inadequacy  of  remedy  at  law,  91 
Intimidation,  92 
Nuisance,  93 

Persuading  employees  to  join  strikes,  91 
Property  in  hands  of  receiver,  92 
Publishing  libels,  92 
Unlawful  acts,  9r 
Violence,  92 

What  acis  will  and  will  not  enjoin,  92 
Landlord  and  tenant: 

Lien  for  rent,  349 
Letters,  830 
Libel  and  slander,  1120 

Injunction  against  publication  of  libel,  1 120 

Libels  injurious  to  character  may  be  re- 
strained, 1120 

Right  of  court  to  restrain  publication  of 
libel  injurious  to  property  or  trade,  1120 

Rule  in  the  United  States.  1120 

INNUENDO,  see  Libel  and  Slander. 

INSANITY  (see    Landlord  and  Tenant; 

Legacies  and  Devises): 
Laches: 

Coverture  as  excuse,  107 
Leases,  609 

INSOLVENCY: 

Whether  assignee  in  bankruptcy  is  a  legal 
representative,  816 

INTENTION,  see  Larceny;  Legacies  and 
Devises;  Libel  and  Slander. 

IN TEREST,  see  Legacies  and  Devises. 
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INTERPRETATION,  see  Leases;  Legacies 
and  Devises. 

JEOPARDY  (see  Larceny): 
Libel  and  slander,  1076 

JOINT   TENANTS   AND    TENANTS  IN 
COMMON  : 
Landlord  and  tenant : 

Holding  over  by  colessee,  403 
Notice  to  quit  by  joint  lessors,  395 
Larceny,  512 

Legacies  and  devises,  751,  752 

JUDGES,  see  Justices  of  the  Peace;  Libel 
and  Slander. 

JUDICIAL  : 

City  office,  10 
County  office,  10 
Justices  of  the  peace,  10,  46 
Town  office,  10 

JUDICIAL  ACTS  : 

Justices  of  the  peace,  10,  46 

JUDICIAL   AND    MINISTERIAL  ACTS 
DISTINGUISHED : 

Justices  of  the  peace,  10,  44 

JUDICIAL  NO  TICE,  see  Libel  and  Slander. 

JUDICIAL  PROCEEDINGS,  see  Libel  and 
Slander. 

JUDICIAL  SALES: 
Landlord  and  tenant : 

Right  to  rent,  284 

JURISDICTION,  see  Justices  of  the  Peace; 
Libel  and  Slander. 

JURY  AND  JURY  TRIAL,  see  Libel  and 
Slander. 

JUS,  I 

JUS  ACCRESCENDl,  I 
JUST,  1 

JUST  ALLOWANCES,  2 

JUST  AND  PAIR,  3 

JUST  AND  REASONABLE,  3 

JUST  AND  TRUE,  4 

JUST  CLAIM,  2 

JUST  COMPENSATION,  2 

JUST  DEBTS,  3 

JUSTICES  OF  THE  PEACE  (see  Judge),  63 
Abolishing  office,  15 
Absence  from  state,  52,  53 
Absence  of  justice,  50 
Absence  or  disability  of  justice: 

Substitute  justice,  50 
Accounting,  25 

Equitable  jurisdiction,  25,  32 

Jurisdiction  of  balance  of  account,  25 

Mutual  accounts,  25 

Actions  involving  title  to  real  estate,  24 
Age,  11 

Amount  in  controversy,  19 

Forcible  entry  and  detainer,  27 
Appointment,  see  infra,  Election  AND  Ap- 
pointment. 

115 


JUSTICES  OP  THE  PEACE,  cont'd. 
Arbitration  and  award,  26 
Assault  and  battery,  23 
Assumpsit,  25 
Attachment,  26 
Attorney  and  client: 

Disqualification  to  appear  as  attorney  on 
appeal,  43 

Disqualified,  43 
Bail  and  recognizance,  37 
Bastardy,  26 

Jurisdiction  to  render  and  enforce  judg- 
ment, 26 

Preliminary  examinations,  26 
Bond  (see  infra.  Jurisdiction),  14 

Liabilities  of  sureties  on  official  bond,  48 
Borough  justices,  10 
Chattel  mortgages: 

Jurisdiction  to  foreclose,  32 
Citizenship,  11 
Commission,  14 
Compensation,  51 

Clerk's  fees,  51 

In  general,  51 

Rent  and  stationery,  51 

Where  no  costs  allowed,  51 
Concurrent  jurisdiction,  see  infra.  Jurisdic- 
tion. 
Consent: 

Jurisdiction,  17 
Conservators  of  the  peace,  8 
Constable,  40 
Constitutional  law: 

Liabilities  where  acting  under  constitu- 
tional law,  46 

Term  of  office,  53 
Constitutional  limitations  of  office,  14 

Abolishment  of  office,  115 

Act  attempting  to  alter  jurisdiction,  16 

Act  attempting  to  alter  method  of  election, 
appointment,  or  term  of  office,  16 

Act  creating  court  of  concurrent  jurisdic- 
tion, 16 

Conferring  jurisdiction  on  other  courts,  16 
Conformity  to  constitution  in  legislation, 
14 

Local  and  special  laws,  15 
Uniformity  of  jurisdiction,  15 
Uniformity  of  territorial  jurisdiction,  15 
Where  constitulion  contains  no  restric- 
tions, 15 
Contempt,  27 

Contract,  see  infra.  Jurisdiction. 
Coroner: 

Duties  as  coroner,  39 
Corporations: 

Interest  in  corporation  to  disqualify,  41 

Jurisdiction,  30 
Costs,  see  infra,  Compensation. 
Counties : 

County  officer,  10 

Jurisdiction  co-exiensive  with,  34 
Court,  location  of,  36 
Criminal  cases  (see  infra.  Jurisdiction): 

Concurrent  jurisdiction,  18 
Criminal  liability,  50 

Examples,  50 

Extortion,  50 

Failure  to  suppress  riot,  50 
Filing  accounts  of  misdemeanors  and  fines, 
50 

Debt,  actions  for,  25 
Debts  of  decedents,  30 
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JUSTICES  <>K  THE  PEACE,  cont'd. 
De  facto  officers,  14 
Definition,  S 

Different  kinds  of  jjsiices,  10 
Disability  of  justice,  50 
Disqualifications  as  judicial  officer,  40 

Affinity,  42 
Agent,  43 
Attorney,  43 

Circumstances  not  included  in  the  statutes 

40 

Common  law,  40 
Consanguinity,  42 

Disqualification  to  appear  as  attorney  on 

appeal,  43 
Interest  as  citizen  and  taxpayer,  41 
Interest  in  corporation  or  association,  41 
Interest  in  suit,  41 

Interest  which  would  disqualify  witness, 
41 

Ministerial  acts,  42 
Nature  of  interest  in  suit,  41 
Pecuniary  interest  in  suit,  41 
Relationship  to  either  party,  42 
Right  to  practice  in  other  courts,  43 
Statutory,  40 

Waiver  of  disqualification,  43 
Duties  imposed  by  statute,  39 
Election  and  appointment,  13 

Appointment,  13 

Appointment  by  governor,  13 

Appointment  in  cities,  13 

Appointment  to  fill  vacancy,  53 
In  general,  53 
Term  of  appointee,  53 

Commission,  14 

Constitutionality  of  act  attempting  to  alter 

method  of  election  or  appointment,  16 
District  of  Columbia,  13 
Election  by  cities  and  towns,  13 
Election  by  counties,  13 
Election  by  towns,  13 
Laws  governing  election,  13 
Eligibility,    see    infra,   QUALIFICATIONS  FOR 

Office. 

Equity,  see  infra.  Jurisdiction. 
Estoppel : 

Equitable  estoppel,  31 
Executors  and  administrators,  29 

Claims  against  estates,  30 

Jurisdiction  of  actions  by  executors  and 
administrators,  29 
Extortion,  50 

Fees,  see  infra.  Compensation. 
Fines  and  penalties,  20,  38 
Bonds,  21 

Jurisdiction  to  enforce  statutory  penalties, 
20 

Forcible  entry  and  detainer,  27 

Jurisdiction,  27 

Limitation  of  amount  in  controversy,  27 
Foreclosure,  32 
Form  of  office  : 

Absence  from  state,  53 

Appointment  to  fill  vacancy,  53 

Term  of  appointee,  53 
Fraud  : 

Liabilities  for  judicial  acts,  46,  47 
Garnishment,  26 
History,  8 
Imprisonment,  38 
Incompatible  offices,  12,  53 

Federal  offices,  12 


JUSTICES  OP  THE  PEACE,  confd. 
Incompatible  offices,  cont'd. 

Holding  incompatible  offices,  12 

Office  held  compatible,  12 

Office  held  incompatible,  11 

Right  to  hold  two  offices  in  general,  11 
Interest,  41 

Judgment,  actions  on,  20 

Judicial  acts  (see  infra,  Liabilities  for  Ju- 
dicial Acts),  46 
Judicial  and  ministerial  acts  distinguished, 
10,  44 

Judicial  officers,  see  infra,  DISQUALIFICATIONS 

as  Judicial  Officer. 
Judicial  or  ministerial  nature  of  the  office, 

10,44. 
Judicial  powers : 

Judicial  or  ministerial  nature  of  the  office, 
10 

Origin  of,  9 
Jurisdiction,  see  infra,  Liabilities  for  Ju- 
dicial Acts. 
Act  as  examining  magistrate  where  pun- 
ishment is  inadequate,  19 
Actions  involving  title  to  teal  estate,  24 
Actions  of  assumpsit,  25 
Actions  of  debt,  25 
Actions  on  account,  25 
Amount  in  controversy,  19 
Arbitration  and  award,  26 
Attachment,  26 
Bastardy  proceedings,  26 
Bonds,  21 

Determined  from  amount  of  damages 
claimed,  21 

Determined  from  amount  of  penally,  21 

In  general,  21 
Claims  against  estates,  30 
Concurrent  jurisdiction  of  other  courts  in 

civil  cases,  18 
Concurrent  jurisdiction  of  other  courts  in 

criminal  cases,  18 
Consent,  17 

Consent  of  amount  in  controversy,  17 
Constitutionality  of  act  attempting  to  alter 

jurisdiction,  16 
Constitutionality  of  act  conferring  concur- 
rent jurisdiction,  16 
Constitutionality  of  act  conferring  juris- 
diction on  other  courts,  16 
Contempt,  27 
Contracts,  19 

Action  on  the  case,  20 
Actions  ex  delicto,  20 
Actions  on  judgment,  20 
Breach  of  contract,  20 
Fines  or  penalties,  20 
In  general,  19 
Unliquidated  damages,  20 
Corporations,  30 
Counterclaim,  28 
Criminal  cases,  36 

Ancient  English  statute,  36 
As  determined  by  extent  of  penalty,  38 
As  determined  by  nature  of  crime,  37 
Construction    of    statutes    relating  to 

jurisdiction,  37 
Fine  or  imprisonment,  38 
Forfeiture,  38 
Jurisdiction  as  derived  from  consti- 
tution and  statutes,  36 
Jurisdiction  to  fine  and  imprison,  39 
Jurisdiction  to  fine  only,  39 
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JUSTICES  OF  THE  PEACE,  cont'd. 
Jurisdiction,  cont'd. 
Criminal  cases,  cont'd. 

Nature  of   crime  as  determined  from 

complaint  and  evidence,  38 
Power  to  take  bail  and  recognizance, 
'  37 

Test  of  maximum  penalty,  38 
Criminal   cases   co-extensive    with  civil 

jurisdiction,  35 
Duty  to  try  cases  within  concurrent  juris- 
diction, 19 
Equity  jurisdiction,  31 
Accounting,  32 

Actions  on  contracts  relating  to  real 
estate,  33 

Actions  on  lost  instruments,  33 

Actions  to  recover  taxes  and  special  as- 
sessments, 31 

Application  of  principles  of  equity,  31 

Chattel  moitgages,  32 

Equitable  defenses,  31 

Estoppel  in  pais,  31 

Foreclosure  of  liens,  32 

Jurisdiction  in  absence  of  statute,  31 

Mechanics'  liens,  32 

Statutory  jurisdiction  in  equity,  31 
Exclusive  jurisdiction,  18 
Executors  and  administrators,  29 
Forcible  entry  and  detainer,  27 
Form  of  action,  25 
Garnishment,  26 

Gradual  extension  of  civil  and  criminal 

jurisdiction  in  America,  9 
Gradual  extension  of  in  England,  9 
Jurisdiction  as  dependent  on  character  of 

parties,  29 

Jurisdiction  as  dependent  on  form  of  ac- 
tion, 25 

Jurisdiction  as  dependent  on  nature  of 

subject-matter,  19 
Jurisdiction  not  extended  by  implication 

17 

Married  women,  30 

Penalties  imposed  by  statute,  22 
Action  of  debt,  22 
Damages  to  personal  property,  22 
Jurisdiction  to  enforce  statutory  penal- 
ties, 22 

Public  officers,  29 

Recoupment,  28 

Replevin,  28 

Right  of  property,  28 

Set-off,  28 

Statutory  and  limited,  17 
Territorial  jurisdiction,  33 

Co-extensive  with  county,  34 
Co-extensive  with  township  or  city,  34 
Criminal  cases,  35 

Jurisdiction  under  ancient  English  stat- 
utes, 33 

Location  of  court  and  residence,  36 
Modern  statutory  jurisdiction,  34 
Process  served  in  other  counties,  35 
Torts,  22 

Assault  and  battery,  23 

Damages  to  personal  property,  23 

Damages  to  real  property,  24 

Injuries  to  person  and  reputation,  23 

Jurisdiction  limited,  22 

Libel  and  slander,  23 

Malicious  prosecution,  23 

Personal  injuries  from  negligence,  23 

1 


LISTTCES  OF  THE  PEACE,  cont'd. 
Jurisdiction,  cont'd. 
Torts,  cont'd. 

Reasons  for  withholding  jurisdiction  of 

torts,  22 
Trespass,  24 
Uniformity  of  jurisdiction,  15 
Liabilities  for  judicial  acts,  46 
Constitutional  law,  46 
Effect  of  malice  or  fraud,  46 
Error  as  to  jurisdiction,  47 
Error  in  determining  jurisdictional  fact,  48 
Exemption  from  civil  actions  for  damages, 
46 

Fraud  in  preventing  appeal,  47 
Judgment  in  excess  of  jurisdiction,  47 
Justice  acting  without  jurisdiction,  47 
No  jurisdiction  over  person,  47 
No  liability  for  errors  of  law,  46 
Remedy  by  error  or  appeal,  47 
Sureties,  49 
Void  proceedings,  47 
Liabilities  for  ministerial  acts,  44 
Approval  of  sureties  on  bond,  45 
Distinction  between  judicial  and  minis- 
terial acts,  44 
In  general,  44 

Judicial  acts  enumerated,  44 
Ministerial  acts  enumerated,  45 

Liabilities  of  sureties  on  official  bond,  48 

Liability,  criminal,  50 

Libel  and  slander : 
Jurisdiction,  23 

Local  and  special  laws,  15 

Lost  instruments,  33 

Malice : 

Liabilities  for  judicial  acts,  46 
Malicious  prosecution,  23 
Marriage : 

Powers  as  to  marriage,  40 
Married  women : 

Jurisdiction,  30 
Mechanics'  liens : 

Jurisdiction  to  foreclose,  32 
Ministerial  acts : 

Interest  no  disqualification,  42 

Judicial  acts  distinguished  from,  44 

Liabilities,  44 

Ministerial  acts  enumerated,  45 
Miscellaneous  duties,  39 
Misfeasance,  54 
Municipal  corporations : 

Appointment,  13 

Jurisdiction  co-extensive  with,  34 

State  officer,  11 
Mutual  accounts,  25 
Nature  of  the  office,  10 
Negligence  : 

Jurisdiction   in  actions  for  personal  in 
juries,  23 
Number  of  justices,  12 

Absence  of  required  number  of  justices 
12 

Increasing  number  of  justices,  12 
In  general,  12 
Quorum,  12 

Validity  of  proceedings,  12 
Oath,  14 
Peace  officer,  40 

Penalties,  see  in  fra.  Fines  and  Penalties. 
Preliminary  examination  : 

Bastardy,  26 
Property  qualifications,  11 
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JUSTICES  OF  THE  PEACE,  cont'd. 
Public  officers,  n,  2g 

Actions  against  constables,  29 
Jurisdiction,  29 
Misconduct  in  office;  29 
Punishment : 

Justice  has  power  by  extent  of  penalty,  38 
Qualifications  (see  infra.  Disqualifications 
as  Judicial  Officer): 
Age,  11 
Citizenship,  11 
Eligibility,  n 
Property  qualifications,  11 
Right  to  hold  office,  n 
Sex,  11 
Qualifications  for  office,  11 
Oualify,  failure  to,  53,  141 
Qualifying : 

Failure  to  qualify,  14,  53 
Quorum,  12 

Justice  of,  10 
Real  property : 
Actions  involving  title,  24 
Damages  to  real  property,  24 
Equitable  jurisdiction,  33 
Trespass,  24 
Recognizance,  37 
Relationship,  42 
Removal,  54 

Causes  for  removal,  54 
Conviction  of  felony,  54 
Removal  by  appointive  power,  54 
Removal  for  cause,  54 
Replevin,  28 
Residence,  36 
Right  of  property,  28 
Right  to  hold  two  offices,  11 
Security  for  costs,  52 
Service  of  process : 

Process  served  in  other  counties,  35 
Set-off,  recoupment,  and  counterclaim,  28 
In  general,  28 

Jurisdiction  of  set-off  and  counterclaim,  28 
Nature  and  amount  of  set-off  and  coun- 
terclaim, 28 
Sex,  11 

Special  assessments : 

Equitable  jurisdiction,  31 
Statutory  nature  of  powers,  9 
Substitute  justice,  50 
Sureties  : 

Approving  of  sureties  on  bond  whether 

judicial  or  ministerial,  45 
Liabilities  of  sureties  on  official  bond,  48 

Conditions  of  bond,  48 
False  imprisonment,  49 
Judicial  acts,  49 

Liability   of    sureties    for  ministerial 
acts,  48 

Money  collected  on  void  judgment,  49 
Money  not  received  virtute  officii,  49 
Release  and  substitution  of  sureties,  50 
Where  justice  acted  as  collective  agent, 
49 

Where  justice  acted  without  jurisdic- 
tion, 49 
Taxation : 

Equitable  jurisdiction,  31 
Term  of  office,  52 
As  fixed  by  stateconstitutionsand  statutes 
52 

Constitutionality  of  act  attempting  to  alter 
term  of  office,  16 


JUSTICES  OF  THE  PEACE,  cont'd. 
Term  of  office,  cont'd. 

At  common  law,  52 

Failure  to  qualify,  53 

How  vacancy  occasioned,  53 

Incompatible  office,  53 

Right  to  hold  over,  52 

Vacancy,  53 
Title  to  real  estate,  24 
Torts,  see  infra,  Jurisdiction. 
Towns : 

Appointment,  13 

Jurisdiction  co-extensive  with,  34 
Town  officer,  11 
Trespass,  24 

Two  offices,  seeinfra,  Incompatible  Offices. 
United  States  : 

Incompatible  offices,  12 

JUSTIFIABLE,  54 

JUSTIFIABLE  HOMICIDE,  55 

JUSTIFICATION,  55 

JUSTLY,  55 

JUSTLY  DUE,  55 

JUST  TITLE,  4 

KEEP,  56 

KEEPER,  56 

KEEPING  HOUSE,  57 

KEEP  OPEN,  58 

KELP  SHORE,  58 

KENO,  58 

KEROSENE,  59 

KEY,  59 

KEYAGE,  59 

KICKING  CARS,  59 

KIDNAPPING,  50 

Arrest,  61 

Arrest  by  officer,  61 

Child  of  tender  years  incapable  of  giving 

consent,  61 
Consent,  61 

Constituent  elements,  60 
Definition,  60 
Force,  60 

Necessity  of  force,  60 
Unlawful  taking  away,  62 

At  common  law,  62 

Imprisonment  with  intent  to  confine  within 

state,  62 

Imprisonment  with  intent  to  remove  from 

state  or  residence,  62 
Under  statutes  defining  the  offense,  62 

KILL,  63 

Libel  and  slander,  893 

KILLING,  63 
KILO,  63 
KILOGRAM,  63 
KIN,  63 
KIND,  64 

KINDERGARTEN,  64 
KINDRED,  64 
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KLEPTOMANIA,  65 
KNIT  GOODS,  65 
KNOW,  65 
KNOWING,  65 

KNOWINGLY,  65 

Belief  ana  information,  66 
Knowingly  and  corruptly,  66 
Unlawfully  and  knowingly,  67 
What  is  qualified  by  knowingly,  66 
Wilfully,  67 

KNOWLEDGE  (see  Laches),  66 
Acquiescence,  99 
Guilty  knowledge,  66 
Knowledge  and  belief,  68 
Knowledge  and  notice,  68 

KNOWN,  69 

K nown  mines,  69 

KNUCKLES,  70 

LABEL,  70 

LABOR  (see  Labor  Combinations),  71 

LABOR  COMBINATIONS,  80 

Annoyance  of  employer,  workmen,  or  cus- 
tomers, 85 
Boycott,  87 
Contempt,  93 

Criminal  law  (see  infra,  Right  of  Laborers 
to  Combine,  and  Legal  Effect  of  Com- 
bination): 

Intentional    infliction  of  damages   as  a 
ground  of  criminal  liability,  84 
Damages  (see  infra.  Intentional  Infliction 
of  Damage  as  a  Ground  of  Criminal 
Liability): 
Combination  as  an  element  of  civil  dam- 
age, 81 
Definition,  80 

Exercise  of  legal  right,  86,  88 

Injunctions,  91 

Acts  enjoined  must  create  civil  liability,  91 
Criminality  of  acts  no  bar  to  injunction,  92 
Inadequacy  of  remedy  at  law,  91 
Intimidation,  92 
Nuisance,  93 

Persuading  employees  to  join  strike,  91 
Property  in  hands  of  receiver,  92 
Publishing  libels,  92 
Unlawful  acts,  91 
Violence,  92 

What  acts  equity  will  and  will  not  en- 
join, 92 

Intentional  infliction  of  damage  as  a  ground  of 
civil  liability,  87 

Breach  of  contract,  87 

Exercise  of  legal  right,  88 

Inducing  breaches  of  contract,  88 

Intentional  infliction  of  damage  as  a  means 
of  enforcing  payment  of  penalty,  90 

Intimidation,  87 

Violence,  87 
Intentional  infliction  of  damage  as  a  ground  of 
criminal  liability,  84 

Annoyance  of  employer,  workmen,  or  cus- 
tomers, 85 

Boycott,  87 

Exercise  of  legal  rights,  86 
Intimidation  of  customers  or  employer,  85 
Intimidation  of  workmen,  85 
Mode  of  inflicting  damage,  84 


LABOR  COMBINATIONS,  cont'd. 

Intentional  infliction  of  damage  as  a  ground  of 
criminal  liability,  cont'd. 

Persuasion,  87 

Picketing,  86 

Strikes,  86 

Violence,  84 
Intimidation,  87,  92 
Intimidation  of  customers,  85 
Intimidation  of  employer,  84 
Intimidation  of  workmen,  85 
Labor  unions,  83 

Restraint  of  trade,  83 

Strengthening  union  by  compelling  work- 
men lo  join,  84 
Legality  of  means  employed  to  effect  ob- 
jects, 84 

Legality  of  objects  of  labor  combinations,  82 

Coercion  of  combination  unlawful,  82 
Combinations  in  restraint  of  trade,  83 
Compelling  advance  in  wages,  83 
Labor  unions,  83 

Lawfulness  of  coercion  in  general,  82 

Strengthening  union  by  compelling  work- 
men to  join,  84 
Libel  and  slander: 

Enjoining  publication  of  libel,  92 
Nuisances,  93 
Persuasion,  87 
Picketing,  86 
Receivers: 

Injunctions,  92 
Restraint  of  trade: 

Combinations  in  restraint  of  trade  illegal, 
83 

Labor  unions,  83 
Right  of  laborers  to  combine,  and  legal  effect  of 
combination,  81 

Combination  as  an  element  of  civil  dam- 
age, 81 

Combination  held  criminal  perse,  81 
Combination  not  criminal  per  se,  81 
Criminality  of  combination,  81 
In  general,  81 
Strikes,  86 

Injunctions,  92 

Persuading  employees  to  join  strike,  ql 
Violence,  84,  87,  92 
Wages,  compelling  advances  in,  83 

LABORER,  71 

Clerk  or  bookkeeper,  73 
Conductor,  73 
Contractor,  73 
Drummer,  75 
Editor  or  reporter,  75 
Engineer,  75 
Foreman,  75 
Lawyer,  76 
Logging,  74 
Mailing  clerk,  73 
Officer  of  corporation,  76 
Printer,  77 
Superintendent,  77 
Teacher,  78 
Teamster,  74,  78 
Tradesman,  78 

LABOR  UNIONS,  94 

LACE,  94 

LACHES,  97 

Abandonment,  delay  creating  presumption 
of,  100 
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LACHES,  cont'd. 
Absence  from  jurisdiction  as  excuse,  log 
Accord  and  satisfaction,  121 
Accounting,  123 

Action  for  accounting,  123 

In  general,  123 

Limiting  period  for  which  amount  de- 
creed, 124 

Opening  settled  or  stated  account,  124 

Principal  and  agent,  124 

When  party  unable  to  render  final  account, 
123 

Acquiescence  distinguished  from,  98 

Definition  of  acquiescence,  99 
In  general,  98 

Knowledge  essential  to  acquiescence,  99 

Summary,  99 
Admiralty,  127 
Arbitration  and  award : 

Award  of  arbitrators,  122 
Attorney  and  client : 

Negligence  or  error  of  attorney,  m 
Bankruptcy  as  excuse,  108 
Burden  of  proof : 

Fraud,  118 

Circumstances,  see  infra.  How  Application 
of  Doctrine  Controlled  by  Circum- 
stances. 

Circumstances  of  excuse  or  explanation,  see 

infra,  Excuse. 
Cloud,  see  infra,  Quieting  Title  and  Re- 
moving Cloud. 
Compromise  : 

Attempts  to  compromise,  112 
Continual  assertion  of  claim,  106 
Conlinual  influence,  112 
Continuing  obligations  and  wrongs,  121 

Accord  and  satisfaction,  121 

In  general,  121 

Nuisance,  122 

Release,  121 

Submission  to  injury,  121 
Death : 

Death  of  parties  and  witnesses,  105 
Definition,  97 
Delay,  99 

Abandonment  presumed  from  delay,  101 
Cases  holding  delay  a  bar,  99 
Cases  holding  delay  not  a  bar,  99 
Decree  of  delay  when  values  are  fluctuat- 
ing, 102 

Delay  creating  presumption  of  abandon- 
ment, 100 
Delay  explained,  100 

Delay  preventing  substantial  justice,  100 
Disability,  101 
Effect  of  mere  delay,  99 
Excuse  for  delay,  100 
Laches,  unlike  limitations,  nota  mere  mat- 
ter of  time,  120 
Minrng  property,  102 
Property  of  speculative  character,  102 
Sales  for  trade  purposes,  102 
Staleness  proper,  100 

Unreasonable  delay  in  absence  of  fraud,  120 
Want  of  knowledge,  101. 
Where  delay  will  not  bar  legal  remedy,  101 
Where  relative  positions  unaltered,  101 
Equitable  titles,  125 

Delay  of  parly  in  possession,  125 
Delay  of  party  out  of  possession,  126 
Examples,  125,  126 
Presumption  of  validity  of  title,  126 


LACHES,  cont'd. 

Essential  elements,  99 
Evidence : 

Loss  of  evidence,  105 
Excuse,  106 

Absence  from  jurisdiction,  109 
Bankruptcy,  108 
Continuing  influence,  112 
Coverture,  07 
Delay,  100 

Delay  by  agreement  of  parties,  m 
Delay  caused  by  act  of  defendant.  Ill 
Fraud,  115 

Fulfilment  of  conditions,  108 
Ignorance  of  facts,  113 
Illness,  no 
Indians,  108 
Insanity,  107 
Insolvency,  108 
Legal  disabilities,  106 
Mistake,  118 

Negligence  or  error  of  attorney,  m 

Negotiation  for  compromise,  112 

Pendency  of  suit,  no 

Poverty,  108 

Prudential  reasons,  113 

Recognition  of  plaintiff's  right,  ill 

Relationship  of  parties,  113 

Right  of  action  immature,  112 

Successive  or  cumulative  disabilities,  108 

Suspension  of  judicial  business,  113 

Waiver  by  defendant,  112 
Executed  interests,  121 
Executory  interests,  121 
Explanation,  see  infra,  Excuse. 
Fraud  : 

Actual  fraud  not  shown,  117 
Burden  of  proof,  118 
Clear  case  must  be  made  out,  116 
Delay  after  discovery  of  fraud,  117 
Discovery  of  fraud,  117 
Ignorance  of  fraud,  115 
Nature  of  fraud,  116 
Presumption  of  innocence,  116 
Rights  of  third  parties  intervening,  118 
Where  imputation  rests  upon  conjecture 
"7 

How  application  of  doctrine  controlled  by  cir- 
cumstances, 119 

Discretion  of  chancellor,  119 

General  statement,  119 

Laches,  unlike  limitations,  not  a  mere 
matter  of  time,  120 

Principal  factors,  119 

Unreasonable  delay  in  absence  of  fraud, 
120 

What  circumstances  to  be  considered,  tig 
Ignorance  as  excuse,  see  infra.  Knowledge. 
Ignorance  of  facts  as  excuse,  113 

Defendant  under  obligation  todisclose,  115 

Extent  of  inquiry,  115 

General  rule,  113 

Knowledge  obtainable  upon  inquiry,  114 

Matters  of  public  record,  115 

Must  show  reasons  for  remaining  igno- 
rant, 114 
Ignorance  of  fraud,  115 
Illness  as  excuse,  no 
Indians : 

Excuse  for  laches,  108 
Insanity : 

Coverture  as  excuse,  107 
Insolvency  as  excuse,  108 
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LACHES,  cont'd. 
Knowledge,  102 

Acquiescence,  99 
Delay,  101 
Examples,  103 
Extent  of  inquiry,  115 
Ignorance  as  excuse,  113 
Necessity,  102 

Obscurity  of  transaction,  103 

Obtainable  upon  inquiry,  114 

Opportunity  for  knowledge,  103 

Presumption  of  knowledge,  125 
Laches  as  not  mere  delay,  but  delay  that 

works  disadvantage  to  another,  104 
Legal  disabilities,  106 
Limitation  of  actions : 

Laches,  unlike  limitations,  not  a  mere  mat- 
ter of  time,  120 
Loss  of  evidence,  105 
Married  women,  107 

Coverture  as  excuse,  107 
Mines  and  mining  claims,  102 
Mistake,  118 

Negligence  or  error  of  atlorney  as  excuse, ill 
Nuisances,  122 

Particular  instances  considered,  121 
Pendency  of  suit  as  excuse,  no 
Poverty  as  excuse,  108 
Prejudice  to  other  persons,  103 

Examples,  103,  105 

Hostile  attitude  of  defendant,  105 

In  general,  103 

Laches  as  not  mere  delay,  but  delay  that 
■vorks  disadvantage  to  another,  104 
Private  international  law : 

Coverture  as  excuse,  107 
Public  policy : 

Doclrine  is  based  on  grounds  of  public 
policy,  q8 

Quieting  title,  see  infra.  Quieting  Title  and 

Removing  Cloud. 
Quieting  title  and  removing  cloud,  124 

By  party  in  possession,  124. 

By  party  out  of  possession,  125 

Forged  deed,  125 

Presumption  of  knowledge,  125 

Tax  sales,  125 
Rationale. of  doctrine,  97 
Relationship  of  parties  as  excuse,  113 
Release,  121 
Sickness  as  excuse,  no 
Stale  claim,  97 
Stateness,  100 
Time  (see  infra,  Delay): 

Laches,  unlike  limitations,  not  a  mere  mat- 
ter of  time,  120 
Waiver,  112 
Witnesses  : 

Death  of  witness,  105 

LADEN,  127 
LADING,  127 
L.ED  AS,  127 
LAGAN,  128 
LAGER  BEER,  128 
LAID  DOWN,  128 
LAID  OUT,  1 2S 
LAID  UP,  12S 
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AKES  AND  PONDS,  129 
Adverse  possession,  137 

Adverse  possession  of  land  bordering  on 
lake,  137 

Persons  owning  land  to  the  margin  of 
lake,  138 

Prescriptive  rights  strictly  limited,  138 
Prescriptive  right  to   draw  water  from 

pond,  138 
Private  lakes  and  ponds,  137 
Public  rights  cannot  be  acquired  by  pre- 
scription, 138 
Breakwater,  riparian  owner's  right  to  erect, 

136 
Damages  : 

Measure  of  damages  in  actions  for  diver- 
sion or  pollution,  T4o 
Dedication,  138 

Deeds,  see  infra.  How  Rights  in  Lakes  and 

Ponds  Are  Acquired. 
Definition,  130 
Diversion  of  waters,  139 

Measure  of  damages  for  diversion,  140 
Eminent  domain,  138 

Right  to  divert  waters  of  a  private  lake  or 
pond,  138 

Right  to  improve  and  occupy  lands  under 
shoal  waters,  138 
Grant,  see  infra,  How  Rights  in  Lakes  and 

Ponds  Are  Acquired. 
Great  lakes  : 

Property  in  soil  under  water,  133 
In  general,  133 
Limit  of  the  great  lakes,  134 
Right  of  state  subject  to  the  right  of 

congress  to  regulate  commerce,  133 
Right  of  state  to  dispose  of  lands  under 

the  waters  of  a  great  lake,  133 
Riparian  proprietors  own  to  low-water- 
mark, 133 
Title  to  soil  under  the  great  lakes,  133 
Right  to  use  water,  135 
Great  ponds  in  Massachusetts  and  Maine  under 
the  colony  ordinance,  1641-1647,  134 
Authority  of  legislature,  134 
Construction  of  particular  provisions  of 
grants  of  great  ponds  in  Massachusetts, 
137 

In  general,  134 

Meaning  of  the  term  "  great  ponds,'  134 
Municipal  regulation,  134 
Right  of  access  to  great  ponds,  134 
How  rights  in  lakes  and  ponds  are  acquired,  136 
Bv  grant,  136 

Construction  of  legislative  grant,  137 
Construction  of  particular  provision  of 
grants  of  great  ponds  in  Massachu- 
setts, 137  , •      .     .  . 
Grants  by  riparian  owners  of  their  rights 

in  shoal  waters,  137 
In  private  lakes  and  ponds,  136 
In  public  lakes  and  ponds,  136 
Legislative  grants,  136 
By  prescription  or  adverse  possession,  137 
Adverse  possession  of  land  bordering 

on  lake,  137  ;     . ,  . 

Persons  owning  land  to  margin  of  lake, 

Prescriptive  rights  strictly  limited,  138 
Prescriptive  right  to  draw  water  from 

pond,  138 
Private  lakes  and  ponds,  137 
Public  rights  cannot  be  acquired  by  pre- 
scription, 138 
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LAKES  AND  PONDS,  cont'd. 
How  rights  in  lakes  and  ponds  acquired,  cont'd. 
Exercise  of  the  right  of  eminent  domain, 

138 

Right  to  divert  the  waters  of  a  private 

lake  or  pond,  138 
Right  to  improve  and  occupy  lands  un- 
der shoal  waters,  138 
Liability  for  injuries  to  rights  in  lakes  and 
ponds,  139 
Interference  with  navigation,  139 
Measure  of  damages  in  actions  for  diver- 
sion or  pollution,  140 
Pollution  of  stream,  139 
Unlawful  diversion  of  water,  139 
Navigable  waters  (see  infra.  Great  Lakes): 
Interference  with  navigation,  139 
Legislative  grants,  136 
Pollution  of  water,  139 
Riparian  owner's  right  of  access  to  navi- 
gable water,  135 
Riparian   owner's   right  to  erect  break- 
water, 136 
Pollution  of  waters,  139 

Measure  of  damages  in  actions  for  pollu- 
tion, 140 
Prescription,  137 

Adverse  possession  of  land  bordering  on 
lake,  137 

Persons  owning  land  to  the  margin  of 
lake,  138 

Prescriptive  rights  strictly  limited,  138 

Prescriptive  right   to   draw  water  from 
pond,  138 

Private  lakes  and  ponds,  137 

Public  rights  cannot  be  acquired  by  pre- 
scription, 138 
Property  in  soil  under  water,  130 

Great  lakes,  133 

Illinois,  132 

In  Canada,  130 

Indiana,  132 

In  England,  130 

In  the  United  States,  130 

Massachusetts  and  Maine,  134 

Michigan,  131 

Minnesota,  131 

New  Hampshire,  132 

New  Jersey,  132 

New  York,  131 

Ohio,  132 

United  States  courts,  133 

Vermont,  131 

Wisconsin,  132 
Rights  in  lakes  and  ponds,  130 
Right  to  use  of  water,  135 

Great  lakes,  135 

Prescriptive  right   to   draw  water  from 
pond,  138 

Private  lakes  and  ponds,  135 

Riparian  owners'  right  in  private  lakes 
and  ponds,  135 

State's    right   to   convert    the    water  in 
private  lakes  and  ponds,  135 
Riparian  owners : 

Grants  by  riparian  owners  of  their  rights 
in  shoal  waters,  137 

Right  to  use  of  water,  135 

Riparian  owner's  right  of  access  to  naviga- 
ble water,  135 

Riparian  owner's  right  to  erect  breakwater, 
136 

River  distinguished  from,  130 
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LAKES  AND  PONDS,  cont'd. 
Stream  distinguished  from,  130 
Water,  see  infra.  Right  to  Use  of  Water. 

LAME  DUCK,  140 

LAMMAS,  140 

LAMP,  140 

LAND,  140 

Arable  land,  142 

Buildings,  houses,  structures,  142 

Divided  interest,  142 

Easement,  143 

Equitable  interest,  143 

Heieditaments,  144 

Highway,  141 

Improvements,  144 

Leasehold,  144 

Life  estate,  143 

Minerals,  145 

Pier,  145 

Pipes,  145 

Railroad,  145 

Real  property,  141 

Rent  charge,  145 

Reversion  and  remainder,  143 

Right  of  way,  145 

Right  or  estate,  143 

Title,  143 

Town  lot,  145 

Trees,  146 

Water,  146 

LANDED,  147 

LAND  ENTRY,  147 

LAND  GRANTS,  147 

LANDING,  148 

LANDING  NET,  148 

LANDLORD  AND  TENANT  (see  Leases),  I4g 
Abandonment. (see  infra.  Rent),  354 
Abandonment  by  landlord  : 

Keys,  364 
Abandonment  by  tenant,  363 

Care  of  premises  by  landlord,  364 
Delivery  and  acceptance  of  keys,  364 
In  general,  363 

Landlord  making  necessary  repairs,  364 
Landlord  taking  possession  on  abandon- 
ment, 364 
Reletting  by  landlord,  365 
Surrender,  363 
Time  of  reletting,  365 
Time  of  surrender,  365 
Forfeiture,  372 
Summary  proceedings,  448 
Termination  of  tenancy,  354 
Accord  and  satisfaction : 

Rent,  292 
Action  for  use  and  occupation,  428 
Demand,  429 
In  general,  428 
Leases  under  seal,  429 
Necessity  for  relation  of  landlord  and  ten- 
ant, 429 
Statutory  provisions,  428 
Actions,  see  infra.  Estoppel  to  Deny  Land- 
lord's Title;  Remedies  for  Recovery 
of  Rent;  Remedies  of  Landlord  for 
Recovery  of  Possession. 
Advances,  see  infra.  Lien  for  Advances. 

Volume  XVIII. 


Landlord  and  Tenant. 


INDEX. 


Landlord  and  Tenant. 


LANDLORD  AND  TENANT,  cont'd. 
Adverse  possession : 

Estoppel  to  deny  landlord's  title,  426 
Agency  : 

Agent  in  possession,  165 
Agent : 

Estoppel  to  deny  title  of  lessor,  413 

Notice  to  quit,  394 

Summary  proceedings,  439 

Surrenler,  356,  357 

Who  liable  for  rent,  27 
Apartments,  see  infra,  LODGING. 
Apparent  defects,  225 
Apportionment  of  rent,  289 

By  act  of  law,  289 

By  act  of  parties,  289 

In  respect  of  estate,  289 

In  respect  of  time,  289 

Loss  by  tenant  of  part  of  premises,  289 

Statutory  change,  289 
Appurtenances : 

Repairs,  220 
Assignments  (see  Leases): 

Assignment  of  rent,  286 
Accrued  rents,  287 
Equitable  assignments,  287 
In  general,  286 

Payment  by  tenant  without  notice  of  as- 
signment, 287 
Effect  of  assignment  of  lease  by  tenant,  293 

Acceptance  of  rent  from  assignee,  293 
Assent  of  lessor  to  assignment,  293 
Express  agreement  to  pay  rent,  293 
Implied  agreement  to  pay  rent,  293 

Estoppel  to  deny  landlord's  title,  418 

Forfeiture,  374 

Holding  over  by  assignee,  403 
Liens  for  rent,  339 
Reassignments: 
Liability  of  assignee  to  lessor,  673 

Actual  reassignment  required,  674 
Consent  of  lessor  to  reassignment,  674 
Continued  possession  after  reassign- 
ment, 674 

Express  assumption  by  assignee  of 

obligations  of  lease,  675 
In  general,  673 

Liability  on  breaches  prior  to  assign- 

ment,  675 
Necessity  for  entry  by  second  assignee, 

Summary  proceedings,  438 

Assignee  of  rent,  440 
Assignee  of  reversion,  439 
Effect  of  assignment  on  reversion  on 

landlord's  rights  to  maintain  proceed 

ings,  440 

Equitable  assignee  of  reversion,  439 
Tenancy  at  will,  189 
Attachment: 
•  Enforcement  of  lien,  348 
Enforcement  of  lien  for  rent,  348 
Lien  for  rent,  344 

Priority  of  attaching  creditor  where  there 
is  lien  by  agreement,  331 
Attachment  for  rent,  430 

Grounds  for  attachment,  431 
In  general,  430 

Landlord's  attachment  distinct  from  ordi- 
nary attachment,  430 
Property  subject  to  attachment,  431 
Removal  of  property,  431 
Who  entitled  to  remedy,  431 
Wrongful  attachment,  432 
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LANDLORD  AND  TENANT,  cont'd. 
Attornment  (see  infra.  Estoppel  to  Deny 
Landlord's  Title),  287 
Code  provisions,  288 
Compelling  attornment,  288 
Definition,  287 
Disclaimer,  369 

Estoppel  to  deny  landlord's  title,  414 
Necessity  for  attornment,  287 
Re-enactment  of  provisions  of  statute  of  4 

Anne,  288 
Statutory  change,  288 
Summary  proceedings,  439 
Unauthorized    attornment   to   owner  of 

paramount  title,  425 
United  States  doctrine  with  regard  to  at- 
tornment, 288 
What  constitutes  attornment,  288 
Bankruptcy : 

Forfeil  ure,  374 
Bona  fide  purchasers  : 
Lien  for  rent,  345 
Breach  by  landlord  of  stipulations  in  lease,  see 

infra,  Rent. 
Cancellation  of  lease,  358 
Casualties,  311 
Chattel  mortgages  : 

Lien  by  agreement,  328 
Chattels  : 

Rent,  260 
Concealing  defects  in  premises,  224 
Apparent  defects,  225 
Duty  of  landlord  with  regard  to,  224 
Duty  of  tenant  upon  discovery  of  defects, 
225 

Landlord's  knowledge  of  defects,  225 
Liability  not  limited  to  injuries  to  tenant, 

224 
Stench,  225 

Subsequent  defects,  225 
Condition :  ,  . 

Failure  to  object  to  breach  of  condition  as 

waiver  of  forfeiture,  383 
Forfeiture  of  leases  upon  conditions,  369 
Conditional  sales : 

Lien  for  rent,  338 
Consideration  (see  infra,  Set-off,  Recoup- 
ment, Counterclaim,  and  Failure  of 
Consideration): 
Reduction  of  rent,  276 
Constitutional  law : 

Statutes  conferring  lien  for  rent,  334 
Contractor,  see  infra,   Independent  Con- 
tractor. 
Contributory  negligence : 

Duty  of  landlord  to  repair  appurtenances 
used  in  common,  222 
Corporations  : 

Who  liable  for  rent,  279 
Costs : 

Lien  for  rent,  336 
Counterclaim,  see  infra,  Set-off,  RECOUP- 
MENT, Counterclaim,   and  Failure  of 
Consideration. 
Covenant,  action  of,  427 

Against  whom  maintainable,  428 
Assignee  of  reversion,  428 
Demand,  428 
In  general,  427 
Rent  in  arrears,  427 
Who  may  maintain,  428 
Covenant  for  quiet  enjoyment : 

Protection  to  interesse  termini,  211 
Repairs,  217 
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LANDLORD  AND  TENANT,  cont'd. 
Covenants  (see  infra,  Forfeiture;  and  see 
Lease): 

Failure  to  object  to  breach  of  covenant  as 

waiver  of  forfeiture,  383 
Forfeiture  by  breach  of  covenants  or  agree- 
ments by  lessee,  269 
Covenants  against  assigning  and  sub- 
letting, 370 
Covenants  to  pay  rent,  370 
Covenants  to  repair,  370 
F.xamples,  370,  371 
In  general,  369 
Mining  leases,  370 
Covenant  to  repair,  see  infra.  Repairs. 
Creation  of  relation  of  landlord  and  tenant  (see 

infra,  OCCUPANCY  ON  SHARES ;  PERIOD- 
ICAL Tenancies;    Tenancy  at  Suffer- 
ance; Tenancy  at  Will;  and  see  Lease) 
164 
Entry,  164 

Grantor  or  grantee,  169 
In  general,  164 

Joint  tenants  and  tenants  in  common,  166 
Licensee  distinguished  from  tenant.  170 
Master  and  servant,  see  infra,  Master  and 

Servant. 
Mortgagor  and  mortgagee,  170 
delation  arising  by  implication,  see  infra. 

Relation  Arising  by  Implication. 
Rent,  164 

Tenancy  for  years,  209 
Creditors,  see  infra.  Judgment  Creditors. 
Criminal  law,  454 

Criminal  liability  of  landlord,  454 

Criminal  liability  of  tenant,  454 

Criaiinal  liability  of  third  persons,  454 
Crops  (see  infra,  Emblements;  Occupancy 
on  Shares): 

Amount  of  rent,  274 

Lien  by  agreement,  328,  330 

Lien  for  rent,  332 

Lien  for  rent  on  crops  of  subtenant,  333 
Lien  restricted  to  current  year,  336 
Place  of  payment  where  rent  is  payable  in 
crops,  271 

Time  of  payment  where  rent  is  payable  in 
crops,  271 

Custom,  see  infra.  Usages  and  Customs. 
Damages : 

Breach  of  landlord's  agreement  to  repair,  233 

Contributory  negligence  of  tenant,  234 
Duty  of  tenant  to  repair  to  avoid  injury, 
235 

General  rule,  233 
Injuries  to  property  of  tenant,  234 
Lease  of  hotel  or  boarding  house,  233 
Loss  from  inability  to  sublet,  233 
Loss  of  profits  or  business,  234 
Personal  injuries  to  tenant,  234 
Liability  of  tenant  for  failure  to  repair,  256 
Action  brought  after  expiration  of  term, 
256 

Action  brought  during  continuance  of 

term,  256 
Covenant  by  sublessee,  257 
Liquidated  damages,  257 
Measure  of  damages,  256 
Mitigating  damages  by  making  repairs 

after  action  brought,  256 
Nominal  or  substantial  damages,  256 
Day  : 

Time  of  day  when  rent  is  payable,  273 
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LANDIiORD  AND  TENANT,  cont'd 
Death  : 

Effect  on  periodical  tenancy,  202 
L'.en  for  rent,  340 

Termination  of  tenancy  at  will,  187 
Termination  of  tenancy  by  death  of  lessor 

or  lessee,  355 

Debt,  action  of,  426 

Against  whom  maintainable,  427 
By  whom  maintainable,  427 
Demand,  427 
Rent,  426 
Defects,  see  infra,  Repairs. 
Definitions,  163 
Landlord,  163 
Lessor  and  lessee,  163 
Relation  of  landlord  and  tenant,  163 
Subtenant,  163 
Tenant,  163 
Term,  164 
Demand : 

Waiver  of  forfeiture,  384 
Demand  for  possession  : 

Penalty  of  double  rent  for  holdingover,  409 
Summary  proceedings,  446 
Demand  for  rent : 

Action  for  use  and  occupation,  429 
Action  of  covenant,  428 
Action  of  debt,  427 
Forfeiture,  375 

Absen-.e  of  tenant,  376 

Amount  of  demand,  377 

In  geneial,  375 

Necessity,  375 

Place  of  demand,  376 

Statutory    provisions   dispensing  with 

demand,  378 
Time  of  demand,  377 
Waiver,  376 
Statutory  provisions,  379 
Waiver  of  forfeiture,  384 

Destruction  of  buildings  (see  infra,  Fire:  De- 
struction of  Premises)  . 
Rent,  306 

Agreement  by  landlord  to  repair.  308 
Cause  of  destruction  of  buildings  im- 
material, 307 
Construction  of  particular  provisions  in 

lease,  309 
Construction  of  particular  terms,  310 
Construction  of  provisions,  310 
Destruction  of  entire  interest  demised 
308 

Determination  of  proportionate  abate- 
ment, 312 
Elements,  311 

Exception  in  covenant  to  repair,  310 
Exception  to  common-law  rule,  308 
In  general,  306,  309 
Insurance  money  received  by  landlord 

308 

Lease  of  apartments,  308 
Necessity  for  surrender  of  possession 
311  , 

Provision  for  suspension  of  rent,  312 
Real  and  personal  property  leased  for 

gross  rental,  309 
Rent  paid  in  advance,  309,  -,12 
Rent  paid  under  protest,  312 
Specific  causes  resuk;ng  in  loss  of  use 

of  premises,  310 
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LANDLORD  AND  TENANT,  cont'd. 
Destruction  of  buildings,  cont'd. 
Rent,  cont'd. 
Statutes  for  relief  of  tenant,  313 

Cause  of  destruction  or  injury,  314 
Effect  upon  liability  for  accrued  rent, 
316 

In  general,  313 

Otherwise  expressly  provided,  313 
To  what  things  demised  statutes  ap- 
ply. 3*3 

Unauthorized  ent'ry  of  landlord  to  re- 
build, 309 
Unavoidable  casualties,  311 
Uninhabitable,  310 
Untenantable,  310 
Destruction  of  premises  (see  infra,  Destruc- 
tion of  Buildings): 
Covenant  to  repair,  249 
Accidental  fires,  249 
Act  of  stranger,  249 
Cause  of  destruction  immaterial,  249 
Covenant  to  repair  and  leave  in  repair, 
250 

Covenant  to  return  property,  250 

Duty  to  rebuild,  249 

Insurance  received  by  landlord,  250 

Lease  of  part  of  building,  250 
Exceptions  contained  in  tenant's  agreement  to 
repair,  253 

Inevitable  casualty,  254 

In  general,  253 

Wear  and  tear,  254 
Implied  obligation  of  tenant,  246 
Liability  of  tenant  where  premises  are  ac- 
cidentally destroyed,  246 
Termination  of  tenancy,  355 
Different  kinds  of  tenancies,  177 
Disclaimer  (see   infra,  Estoppel  to  Deny 

Landlord's  Title),  367 
Acceptance  of  conveyance  from  stranger, 

368 

Attornment  by  stranger,  369 
Conveyance  by  tenant,  368 
Disclaimer  must  be  by  unequivocal  act, 
368 

In  general,  367 

Parol  disclaimer,  369 

Reasons  for  the  rule,  368 

Refusal  to  pay  rent,  368 

Reviving  tenancy,  369 

Sufficiency  of  disclaimer,  368 

Waiver  of  notice  to  quit,  401 
Disorderly  houses : 

Recovery  of  rent,  317 
Distress  (see  infra.  Set-off,  Recoupment, 
Counterclaim,  and  Failure  of  Con- 
sideration): 

Effect  of  distress  on  rent,  292 

Enforcement  of  lien  for  rent,  348 

Estoppel  to  deny  landlord's  title,  421 

Waiver  of  forfeiture,  384 
Double  rent,  see  infra,  Holding  Over. 
Ejectment,  434 

Estoppel  to  deny  landlord's  title,  421 

Interesse  termini,  212 
Election : 

Elective  rights  of  landlord  where  tenant 
holds  over,  404 
Elemenis,  311 
Emblements : 

Tenancy  at  sufferance,  181 

Tenancy  at  will,  189 
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LANDLORD  AND  TENANT,  cont'd. 
Eminent  domain  : 

Effect  of  condemnation  of  property  upon  rent, 

302 

Accrued  rent,  302 

Continued  possession  by  tenant,  303 
Part  of  demised  premises  taken,  303 
Provisions  in  lease  for  termination,  303 
Rents  to  accrue,  302 
Emphyteutic  lsases,  214 
Encroachments,  404 
Entry,  164 

Landlord's  right  of  entry  upon  demised  prem- 
ises, 449 
Examples,  449,  450 
In  general,  449 

To  carry  out  police  regulations,  449 
To  demand  rent,  449 
To  view  waste,  449 
Necessity  for  entry  and  possession  by  tenant 
for  recovery  of  rent,  325 
Abandoning  contract,  325 
Demand  by  tenant  for  possession.  325 
In  general,  325 

Possession  of  part  of  premises  withheld, 

325 

Possession  withheld  by  landlord,  325 
Possession  withheld  by  third  person,  326 
Use  and  occupation,  326 
Eight  of  landlord  to  enter  to  repair,  225 
Agreement  of  landlord  to  repair,  226 
Implied  assent  to  entry,  226 
Implied  right,  225 
In  general,  225 
Stipulation  for  right,  226 
Unlawful  entry,  165 
Entry  by  landlord  without  process  of  law,  432 
Entry  by  force,  433 
Lease  authorizing  forcible  entry,  434 
Locked  premises,  432 
Possession  retained  by  tenant,  433 
Tenant  in  possession,  432 
'  Vacant  premises,  432 
Entry,  writ  of,  434 
Equity,  suits  in,  429,  434 
Estoppel : 
Lien  for  rent,  341 

Consent  of  landlord  to  removal  and  sale 

of  property,  34 1 
Waiver  of  lien,  341 
When  landlord  estops,  341 
Estoppel  to  deny  landlord's  title  (see  infra. 
Disclaimer),  411 
Adverse  possession  by  tenant,  426 
Against  whom  estoppel  may  be  asserted,  417 
Adverse  claimants,  418 
Assignees  of  leasehold,  418 
Estoppel  applies  to  persons  entering  un- 
der tenant,  417 
Presumptions,  418 
Tenant's  grantee,  418 
Undertenants,  418 
Wife  of  tenant,  418 
Attornment  of  owner  of  paramount  title. 
414 

Character  of  lessor,  414 
Duration  of  estoppel,  421 
Effect  of  eviction  of  tenant  by  title  para- 
mount, 425 
Effect  of  lessee's  possession  prior  to  lease,  415 
Effect  of  fraud,    misrepresentation,  or 

mistake,  416 
Effect  of  payment  of  rent,  415 
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LANDLORD  AND  TENANT,  cont'd. 
Estoppel  to  deny  landlord's  title,  cont'd. 
Effect  of  lessee's  possession  prior  to  lease,  con. 
In  general,  41 5 
Minority's  rulings,  415 
Prior  possession  as  tenant  of  third  per- 
son, 417 

Where  the    tenant   obtains  possession 
from  the  lessor,  417 
Effect  of  public  policy  on  estoppel,  426 
Effect  of  termination  or  expiration  of  land- 
lord's title,  422 
In  general,  422 

Purchase  by  tenant  of  landlord's  title 
423 

Purchase  of  adverse  title  by  tenant,  424 
Tenant  may  show  termination  or  ex- 
piration of  lessor's  title,  422 

Face  of  lease  showing  defect  in  landlord's 
title,  414 

In  general,  411 

In  what  actions  estoppel  may  be  asserted,  419 

Actions  for  use  and  occupation,  420 
Actions  to  recover  possession,  421 
Actions  to  recover  rent,  420 
Distress,  42r 
Ejectment,  421 

Forcible  or  unlawful  detainer,  421 
In  general,  419 
Summary  proceedings,  42r 
Trespass  to  try  title,  421 
In  whose  favor  estoppel  may  be  asserted,  419 
Heir  of  lessor,  419 

Persons  deriving  title  from  lessor,  419 
Tenant  may  attach  derivative  title,  419 

Lease  of  unauthorized  agent,  413 

Origin  of  the  principle,  415 

Purchase  by  tenant  of  landlord's  title 
423 

Purchase  of  adverse  title  by  tenant,  424 
Subtenant,  414 
Summary  proceedings,  447 
Tenant  asserting  paramount  title  in  him- 
self, 414 
Waiver  of  esioppeL,  426 
Estovers,  448 

Eviction  (see  infra.  Sumivtarv  Proceedings): 
Effect  of  eviction  upon  tenant's  liability  for 
rent,  296 

Abandonment  of  premises  on  eviction 

from  part,  300 
Accrued  rent,  300 
Constructive  eviction,  298 
Effect  upon  covenants  other  than  for 

paym;nt  of  rent,  300 
Eviction  on  rent  day,  301 
Partial  eviction  by  landlord,  298 
Partial  eviction  under  paramount  title 

299 

Rent  payable  in  advance,  300 
Tenant  resuming  possession  after  evic- 
tion, 301 
Total  eviction  by  landlord,  296 
Total  eviction  by  title  paramount,  297 
Total  eviction  by  wrongdoer,  297 
Voluntary  payment,  301 
What  constitutes  eviction,  301 

Estoppel  to  deny  landlord's  title,  425 

Summary  proceedings  for  nonpayment  of 
rent,  444 

Termination  of  tenancy,  354 
Exceptions  contained  in  tenant's  agreement 

to  repair,  253 
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LANDLORD  AND  TENANT,  cont'd. 
Execution  : 

Enforcement  of  lien  for  rent,  348 
Execution  sales  : 

Right  to  rent,  284 
Exemptions : 

Lien  by  agreement,  329 

Lien  for  rent,  339 
Fee,  tenancy  in,  214 
Fire : 

Duty  to  rebuild  in  case  of  destruction,  229 
Exceptions  contained  in  tenant's  agreement  to 

repair,  253 
Inevitable  casualty,  254 
In  general,  253 
Wear  and  tear,  254 

Implied  obligation  of  tenant  where  prop- 
erty is  destroyed  by  fire,  245 

Liability  of  tenant  where  premises  are  ac- 
cidentally destroyed,  246 

Premises  destroyed  by  fire  where  landlord 
has  covenanted  to  repair,  228 

Rent,  306 

Agreement  by  landlord  to  repair,  308 
Cause  of  destruction  of  building  imma- 
terial, 307 

Construction  of  particular  provisions  in 

lease,  309 
Construction  of  particular  terms,  310 
Construction  of  provisions,  310 
Destruction  of  building,  310 
Destruction  of  entire  premises  demised 

308 

Determination  of  proportionate  abate- 
ment, 312 
Elements,  311 

Exception  in  covenant  to  repair,  310 
Exception  to  common-law  rule,  308 
In  general,  306,  309 

Insurance  money  received  by  landlord, 

308 

Lease  of  apartments,  308 
Necessity  for  surrender  of  possession. 
3".  . 

Provision  for  suspension  of  rent,  312 
Real  and  personal  property  leased  for 

gross  rental,  309 
Rent  paid  in  advance,  309,  312 
Rent  paid  under  protest,  312 
Specific  causes  resulting  in  loss  of  use 

of  premises,  310 
Statutes  for  relief  of  tenant,  313 

Cause  of  destruction  or  injury,  314 

Effect  upon  liability  for  accrued  rent, 
316 

In  general  313 

Otherwise  expressly  provided,  313 
To  what  things  demised  statutes  ap- 
ply, 313 

Unauthorized  entry  by  landloid  to  re- 
build, 309 

Unavoidable  casualties,  311 

Uninhabitable,  310 

Untenantable,  310 
Tenant's  liability  where  there  is  covenant  to 
repair,  249 

Accidental  fires,  249 

Act  of  stranger,  249 

Cause  of  destruction  immaterial,  250 

Covenant  to  repair  and  leave  in  repair, 
250 

Covenant  to  return  property,  250 
Duty  to  rebuild,  249 
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LANDLORD  AND  TENANT,  cont'd. 
Fire,  cont' d. 

Tenant's  liability  where  there  is  covenant  to 
repair,  cont'd. 
Insurance  received  by  landlord,  250 
Lease  of  part  of  building,  250 
Termination  of  tenancy  where  premises 
are  destroyed,  355 
Fire  limits : 

Rebuilding  prohibited  by  law,  233 
Floods : 

Rents,  306 
Forcible  entry  and  detainer : 

Estoppel  to  deny  landlord's  title,  421 
Foreclosure : 

Suit  in  equity  to  foreclose  lien  for  rent,  348 
Foreclosure  sales,  283 
Forfeiture : 

Abandonment,  372 

Assignments,  374 

Bankruptcy,  insolvency,  etc.,  374 

Breach  of  covenants  or  agreements  by 

lessee,  369 
Breach  of  covenant  to  pay  taxes,  373. 
By  disclaimer  of  landlord's  title,  567 

Acceptance  of  conveyance  from  stranger, 
368 

Attornment  to  stranger,  369 
Conveyance  by  tenant,  368 
Disclaimer  must  be  by  unequivocal  act, 
368 

In  general,  367 
Parol  disclaimer,  369 
Reasons  for  the  rule,  368 
Refusal  to  pay  rent,  368 
Reviving  tenancy,  36g 
Sufficiency  of  disclaimer,  368 

Certainty  of  covenant,  373 

Conditional  leases,  369 

Covenants,  369 

Effect  of  forfeiture,  39 1 

Upon  liability  of  tenant,  392 
Upon  rights  of  tenant,  392 
Upon  rights  of  third  persons,  392 

Forfeiture  for  breach  of  particular  cove- 
nants, 372 

General  construction  of  forfeiture  clauses, 
371 

Improvements,  372 
Mining  leases,  372 
Nonpayment  of  rent,  374 

Absence  of  tenant,  375 

Amount  of  demand,  377 

Demand  for  rent,  375 

Effect  of  eviction,  375 

In  general,  374 

Place  of  demand,  376 

Relief  from  forfeiture,  389 

Statutory  provisions  as  to  demand,  37Q 

Statutory  provisions  dispensing  with  d:- 
mand,  378 

Statutory  provisions  for  forfeiture,  378 

Subletting  and  transfer  of  re  version^  378 

Time  of  demand,  377 

Waiver  of  demand,  376 

Wilful  default  not  necessary,  375 
Nonrepair,  373 
Oil  leases,  372 

Provisions  for  forfeiture  and  power  of  re- 
entry, 371 

Provisions  for  forfeiture  for  benefit  of  lessor, 

380 

Action  of  ejectment,  381 


LANDLORD  AND  TENANT,  cont'd. 
Forfeiture,  cont'd. 

Provisions  for  forfeiture  for  benefit  of  lessor, 

cont'd. 

Continuance  of  tenancy  after  cause  of 

forfeiture,  381 
Effect  of  exercise  of  option  of  forfeiture, 

382 

In  general,  380 

Reason  of  the  rule,  381 

Re-entry,  381 

Re-entry  presumed,  381 

Reletting  by  lessor,  381 
Redemption  from  forfeiture,  445 
Re-entry,  371,  381 
Relief  from  forfeiture,  389 

Accident,  391 

For  causes  other  than  nonpayment  of 
rent,  390 

Forfeiture  (or  causes  other  than  non- 
payment of  rent,  390 
For  nonpayment  of  rent,  389 
Fraud,  391 
Mistake,  391 

Payment  of  rent  in  arrears,  390 

Relief  not  matter  of  right,  390 

Statutory  provisions,  391 

Tender  of  rent,  390 
Rent,  301 
Repairs,  373 

Restrictions  upon  use  of  premises,  372 
Statutory  provisions  for  forfeiture,  378 

Demand,  379 

Discontinuance  of  illegal  use,  380 
Illegal  use  by  sublessee,  380 
In  general.  378 
Nonpayment  of  rent,  379 
Use  of  premises  for  illegal  purposes,  379 
Waste,  380 
Subletting,  374 

Summary  proceedings,  442,  445 
Suspension,  388 
Taxes,  373 

Termination  of  tenancy  at  will,  187 
Waiver  of  forfeiture,  382 

Action  based  on  continuance  of  tenancy, 
384 

Acts  constituting  waiver,  382 

Continuing  causes  of  forfeiture,  388 

Delay  in  enforcement  of  forfeiture,  383 

Demand  for  rent,  384 

Distress  for  rent,  384 

Expiration  of  lease,  383 

Failure  to  object  to  breach  of  covenant 

or  condition,  383 
Giving  regular  notice  for  termination 

of  lease,  383 
Ignorance  of  cause  of  forfeiture,  382 
In  general,  382 
Intention  of  lessor,  382 
New  lease,  384 

Noncontinuing  causes  of  forfeiture,  388 
Receipt  or  acceptance  of  rent,  385 

By  whom  rent  paid,  386 

Forfeitute  for  nonpayment  of  rent,  387 

Ignorance  of  cause  of  forfeiture,  386 

Intention  of  lessor,  386 

Receipt  of  rent  after  institution  of 
ejectment,  387 

Rent  accrued  before  forfeiture,  3S7 

Rent  accruing  after  forfeiture,  385 

To  whom  paid,  387 
Recitals,  384 
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LANDLORD  AND  TENANT,  cont'd. 
Forfeiture,  cont'd. 
Waiver  of  forfeiture,  cont'd. 
Suspension  of  forfeiture,  388 
Upon  whom  binding,  389 
Who  may  enforce  forfeiture,  392 
Assignee  of  reversion,  392 
Grantee  of  part  of  reversion,  393 
Lessor,  392 

Statuiory  provisions,  393 
Fraud  (see  infra.  Rent): 

Estoppel  to  deny  landlord's  title,  416 

Relief  against  forfeiture,  391 
Frauds,  statute  of,  see  infra.  Statute  of 

Frauds. 
From,  206 

Future- acquired  property: 

Lien  by  agreement,  329 
Gambling: 

Recovery   of    rent    where   premises  are 
leased  for  gaming  purposes,  317 
Grantor,  see  infra.  Vendor  and  Purchaser. 
Holding  over  (see  infra,  Periodical  Tenan- 
cies; Tenancy  at  Sufferance),  207 
Assignee,  403 
Colessee,  403 
Coven int  to  repair,  248 
Effect  of  holding  over  on  right  to  renew, 
690 

Elective  rights  of  landlord,  404 
Encroachments,  404 

General  duty  of  tenant  to  redeliver  pos- 
session, 403 
Penalty  of  double  rent  or  value,  408 

Demand  for  possession,  409 

Estimating  double  value  or  rent,  410 

Holding  over  not  wilful,  409 

In  general,  408 

Notice  to  quit,  409 

Provisions  in  leases,  411 

Remedy  for  recovery  of  penalty,  410 

Statuiory  penalty,  408 

Termination  of  tenancy  by  forfeiture, 
409 

To  what  tenancies  statute  applicable, 
409 

Waiver  of  right  to  double  value,  410 
Right  of  landlord  to  hold  tenant  for  second 
term,  405 
English  rule,  407 

Holding  over  with  consent  of  landlord, 

407 

Length  of  time,  406 

Provisions  in    lease  fixing  liability  of 

overholding  tenant,  407 
Re-eniry  after  surrender  of  possession, 

406 

Rule  in  the  United  States,  405 

Surrender,  407 

Terms  of  new  tenancy,  407 

What  constitutes  holding  over,  406 

Right  lo  treat  overholding  tenant  as  tenant 
at  sufferance,  405 

Right  to  treat  overholding  tenant  as  tres- 
passer, 404 

Sublessee,  403 

Summary  proceedings,  441 
Husband  and  wife : 

Estoppel  to  deny  landlord's  title,  418 

Who  liable  for  rent,  279 
Ice  and  snow  : 

Duty  of  landlord  to  remove  accumulation, 
221 
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LANDLORD  AND  TENANT,  cont'd. 
Ice  and  snow,  cont'd. 

Fall  of  accumulation  of  ice  and  snow  from 

roof,  241 
Liability  of  tenant,  258 
Illegality  of  contract : 
Rent,  316 

Gambling,  317 
General  rule,  316 
Illegal  traffic,  317 

Knowledge  acquired  after  letting,  318 
Necessity  for  carrying  unlawful  purpose 

into  execution,  318 
Prostitution,  317 

Provisions  in  lease  against  unlawful 
use,  317 

Recovery  of  rent  where  premises  are 
leased  for  illegal  purposes,  316 
Illegal  leases : 

Summary  proceedings,  438 
Illegal  purposes  : 

Forfeiture  for  using  premises  for  illegal 

purposes,  379 
Summary  proceedings,  446 
Implication,  see  infra,  Relation  Arising  by 

Implication. 
Implied  contracts,  see  infra.  Rent;  Repairs. 
Improvements  (see  Leases): 

Breach  by  landlord  of  stipulations  in  lease, 

324_ 
Forfeiture,  372 
Incorporeal  hereditaments  : 

Rent,  260 
Independent  contractor : 

Liability  of  landlord  in  negligence  of  inde- 
pendent contractor,  237 
Contractor  employed    by  landlord  for 

benefit  of  tenant,  238 
Landlord  not  responsible,  238 
Landlord  responsible,  237 
Repairs  gratuitously  undertaken,  237 
inevitable  casualty,  254 
Infant : 

Surrender,  356,  357 
Injunctions  : 

Lien  for  rent,  349 
Insanity : 

Effect  on  periodical  tenancy,  202 
Insolvency : 

Forfeiture,  374 
Insolvency  and  bankruptcy : 

Lien  for  rem,  344 
Interesse  termini,  211 

Assignment  and  release  of  right,  212 
Covenants  for  quiet  enjoyment  as  protec- 
tion to  interesse  termini,  211 
Ejectment,  212 
Eviction,  212 
Judgment  liens,  211 
Lease  to  tenant  in  possession,  213 
Merger,  211 
Release.  211 
Rent,  212 
Reversion,  212 
Surrender,  212 

Trespass  quare  clausutn  fregit,  212 
Use  and  occupation,  212 
Interest : 

Distress,  278 
Rent,  278 

Joint  tenants  and  tenants  in  common,  166 

Holding  over  by  colessee,  403 
Notice  to  quit  by  joint  lessors,  395 
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IiANDLORD  AND  TENANT,  cont'd. 
Judgment : 

Effect  of  recovery  of  judgment  for  rent,  293 

Enforcement  of  lien  for  rent,  348 
Judgment  creditor : 

Lien  by  agreement,  331 
Judgment  liens,  211 
Judicial  sales : 

Right  to  rent,  284 
Keys : 

Delivery  and  acceptance  of  keys,  364 
Landlord's  Ken,  see  infra,  Lien  of  Landlord. 
Lease,  see  Lease;  and  infra,  Surrender. 
Lease  of  chattels : 

Rent,  260 
Lessee,  163 
Lessor,  163 

Liability  for  repairs,  see  infra,  REPAIRS. 
Liability  of  landlord,  see  infra,  Repairs. 
Liability  of  tenant,  see  infra,  Repairs. 
Liability  of  third  persons  to  landlord,  450 

Cutting  timber,  452 

Examples,  450,  452 

For  disturbing  and  driving  away  tenants, 
452 

For  injuries  to  demised  premises,  450 
Injuries  solely  to  possession,  452 
Injury  to  reversionary  interest,  451 
Liability  of  third  persons  to  tenant,  453 

Examples,  453,  454 

For  injuries  to  and  trespass  upon  demised 

premises,  453 
In  general,  453 
Licenses : 

License  distinguished  from  tenant,  170 
Tenant  at  will  distinguished  from  license, 
182 

Lien  for  advances,  351 

Advances  for  preceding  year,  353 
Advances  must  be  made  by  landlord,  352 
Advances  of  third  persons,  353 
Indebtedness  covered  by  lien,  352 
In  general,  351 
Priorities  of  lien,  353 
Lien  for  rent,  332 
Against  whom  lien  will  be  enforced,  343 
Assignees  in  bankruptcy  or  insolvency, 
344 

Attaching  creditors,  344 
Bona  fide  purchasers  with  notice,  345 
Burden  of  proof  as  to  existence  of  lien, 
347 

Conveyance  and  lease  after  mortgage, 

346  .  ,_ 

Incumbrances  prior  to  attachment  of 

landlord's  lien,  346 

In  general,  343 

Mortgages,  344 

Necessity  for  first  pursuing  property  re- 
tained by  lenant,  347 
Property  shipped  out  of  state,  347 
Purchasers  of  property  kept  by  tenant 

for  sale,  346 
Purchasers  with  notice,  344 
Renewing  lease,  346 
Renewing  mortgage,  346 
Superiority  of  landlord's  lien,  343 
Tenant's  right  of  sale  subject  to  lien,  347 
Chattels,  332 

Constitutionality  and  construction  of  stat- 
utes, 334 
Crops,  332 

Crops  of  subtenant,  333 
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ANDLiORD  AND  TENANT,  cont'd. 
Lien  for  rent,  cont'd. 
Enforcement  and  protection  of  lien,  347 

Attachment,  348 
Distress,  348 
Execution,  348 
Foreclosure,  348 
In  general,  347 
Injunction,  349 
Judgment,  348 

Landlord's  title  to  and  right  to  posses- 
sion subject  to  lien  and  remedies  in- 
cident thereto,  349 
Lien  not  enforceable  in  action  for  rent 

and  other  claims,  347 
When  tenant  abandons  the  crop,  347 
Enforcement  by  attachment,  348 
Enforcement  of  lien  in  collateral  proceed- 
ings, 351 
Indebtedness  secured  by  lien,  335 
Costs  and  attorney's  fees,  336 
Crop  lien  restricted  to  current  year,  336 
Damages,  335 
In  general,  335 
Rent  of  separate  parcels,  336 
Rent  payable  in  kind  or  in  cash,  336 
Rents  to  accrue,  336 
Taxes  to  be  paid  by  tenant,  336 
In  general,  332 

Landlord's  title  to  and  right  to  possession  of 
property  subject  to  lien  and  remedies 
incident  thereto,  349 

Action  on  case,  350 
Assumpsit,  350 
In  general,  349 

Right  of  landlord  against  person  receiv- 
ing property  from  tenant,  349 

Statutory  action,  351 

Trespass,  350 

Trover,  350 
Lien  collateral  merely,  333 
Lien  independent  of  remedy  for  enforce- 
ment, 335 
Priorities,  343 
Property  subject  to  lien,  337 

Conditional  sales,  338 

In  general,  337 

Insurance  money,  337 

Property  exempt  from  execution,  339 

Property  of  third  persons,  337 

Property  subject  to  prior  liens,  338 

Property  used  on  premises,  337 

Used  upon  the  premises,  337 
Relationship  of  landlord  and  tenant,  334 
Retrospective  effect  of  statute,  334 
Superiority  of  landlord's  lien,  343 
Waiver  and  loss  of  lien,  340 

Abandonment  of  proceedings  to  enforce 
lien,  342 

Death  of  tenant,  340 

Delay  in  enforcement  of  lien,  342 

Division  of  crops  between  landlord  and 
tenant,  340 

Estoppel,  341 

Expiration  of  time,  342 

Express  agreement,  340 

Fraudulent  removal  of  goods,  343 

In  general,  340 

Payment,  340 

Property  taken  into  custody  of  law,  343 
Removal  of  goods  from  premises,  342 
Reservation  in  lease  of  express  lien,  341 
Substitution  of  tenants,  340 
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LANDLOUD  AND  TENANT,  cont'd. 
Lien  for  rent,  cont'd. 

Waiver  and  loss  of  lien,  cont'd. 
Taking  note  for  rent,  342 
Taking  special  security  for  rent,  341 
Tender  of  rent,  340 
When  lien  attaches,  335 
Who  may  enforce  lien,  339 
Assignee  of  rent  note,  339 
Assignee  of  reversion,  339 
I n  general,  339 
Lien  of  landlord,  327 
Common  law,  327 
Created  by  agreement  of  parties,  327 

Against  whom  lien  will  be  enforced, 
33o 

Agreement  to  execute  mortgage,  327 

Attaching  creditors,  331 

By  whom  enforced,  332 

Chattel  mortgage,  328 

Contract  giving  lien  on  improvements, 

327 
Crops,  330 

Enforcement  of  lien,  331 

Exempt  property,  329 

Fixtures,  328  • 

Future  acquired  property,  329 

General  creditors  of  tenant,  330 

In  general,  327 

Lien  reserved  in  lease,  327 

Loss  of  lien,  331 

Mortgage  on  crops,  328 

Nature  of  lien,  328 

Particular  words  construed,  329 

Persons  without  notice  of  lien,  331 

Prohibition  against  removal  of  property 
from  premises,  328 

Property  subject  to  lien,  329 

Provision  for  control  by  lessor  of  prod- 
ucts of  demised  premises,  328 

Recording,  330 

Remedy  on  sale  by  tenant,  332 
Reservation  of  title  to  crops,  328 
Right  to  possession,  331 
Subsequent  judgment  creditors,  331 
Waiver  of  lien,  331 
Statutory  lien,  see  infra,  LlEN   for  Ad- 
vances; Lien  for  Rent. 
Life,  see  infra.  Tenancy  for  Life. 
Lodging : 

Destruction  bv  fire,  308 
Master  and  servant : 

Relationship  of  landlord  and  tenant,  171 
Caretaker,  171 

Compensation  for  occupancy,  172 
In  general,  171 

Occupation  incidental  to  employment 
171 

Services  other  than  menials,  172 
Termination  of  services,  172 
Merger,  21 1 

Merger  in  written  lease  of  oral  agreement 

to  repair,  259 
Termination  of  tenancy,  353 
Military  law  : 

Effect  of  appropriation  of  property  by  mili- 
tary authority  upon  rent,  303 
Mining  leases  : 

Forfeiture,  372 
Mistake : 

Estoppel  to  deny  landlord's  title,  416 
Relief  against  forfeiture,  391 


IiANDTjOKD  AND  TENANT,  cont'd. 
Moi  igages  : 

Contracts  creating  relation  of  landlord  and 

tenant,  170 
Lien  by  agreement,  328 
Lien  for  rent,  344,  346 

Mortgagor  holding  over,  tenancy  at  suffer 

ance,  178 

Mortgagor  not  tenant  of  mortgagee,  170 

Rent  where  mortgagor  remains  in  posses- 
sion, 266 

Eight  to  rent,  281 

Effect  of  payments  to  mortgagor,  282 

Foreclosure  sales,  283 

General  rule,  281 

Lease  subject  to  mortgage,  282 

Liability  of   tenant   to  mortgagor  for 

mesne  profits,  283 
Mortgage  as  a  grant  of  reversion,  281 
Mortgage  subject  to  lease,  281 
Redemption  from  mortgage,  283 
Sales  under  powers  in    mortgages  or 

deeds  of  trust,  283 
Successive  mortgages,  283 

Tenancy  at  sufferance,  178 

Termination  of  tenancy  at  will,  187 

Who  liable  for  rent,  279 
Negligence  (see  infra.  Repairs): 

Liability  of  landlord  for  injuries  to  strangers, 
see  infra,  Repairs. 

Liability  of  landlord  to  tenant,  see  infra, 
Repairs. 

Liability  of  tenant,  258 
Negligence  of  landlord  in  making  repai/s,  236 

Contractor,  237 

Independent  contractor,  237 

In  general,  236 

Repairs  gratuitously  undertaken,  237 
New  lease  (see  infra,  Surrender): 

Waiver  of  forfeiture,  384 
Note  : 

Effect  of  taking  note  or  other  security  for 
rent,  292 
Notice : 

Notice  to  tenant  at  will  of  termination  of 

tenancy,  189 
Notice  of  need  of  repairs,  229 
Notice  to  quit : 

By  whom  notice  to  be  given,  394 

Agents,  394 

Grantee  of  reversion,  395 

In  general,  394 

Joint  lessors,  395 
Computing  time  of  notice,  400 
Description  of  demised  premises,  397 
Description  of  person  to  whom  notice  is 

given,  397 
Form  of  notice,  396 

Necessity  for  notice  to  terminate  tenancy,  393 

Expiration  of  lessot's  estate,  394 

Lease  terminating  by  happening  of  con- 
tingency, 394 

Nonexistence  of    relation  of  landlord 
and  tenant,  394 

Tenancies  for  definite  terms,  393 
Necessity  for  writing,  396 
Notice  dates  from  time  it  is  received,  399 
Notice  from  landlord,  396 
Notice  from  tenant,  396 
Penalty  of  double  rent  for  holding  over, 

409 

Periodical  tenancies  arising  from  holding 
over,  198 
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LANDIjOUI)  AND  TENANT, 
Notice  to  quit,  cont'd. 
Service  of  notice,  398 

Computation  of  time,  400 
Contents  of  notice,  400 
In  general,  398 

Leaving  notice  at  residence  of  tenant,  399 

Leaving  notice  on  demised  premises,  399 

Notice  by  landlord,  398 

Notice  dates  from  time  it  is  received,  399 

Service  by  mailing  to  landlord,  399 
Statement  regarding  time  of  quitting,  397 
Statement  with  regard  to  termination  of 

tenancy,  396 
Summary  proceedings,  444,  446 
Tenancy  at  sufferance,  181 
Termination  of  periodical  tenancy,  203 

Agreement  regulating  notice  to  quit,  205 

Customary  half  year,  204 

Custom  as  to  length  of  notice,  203 

Demise  of  buildings,  204 

Form,  service,  and  waiver  of  notice  to 
quit,  206 

In  general,  203 

Length  of  notice,  203 

Length  of  notice  in  absence  of  custom 
or  agreement,  203 

Notice  by  executor  or  administrator,  204 

Notice  by  infant,  204 

Notice  must  be  with  respect  to  terminal 
day,  206 

Notice  to  quit  must  expire  on  terminal 
day,  205 

Statutory  regulations  of  notice  to  quit, 
205 

Tenancies  for  shorter  periods,  204 

Tenancies  from  year  to  year,  203 
Termination  of  tenancy  at  will,  188 
To  whom  notice  to  be  given,  395 

In  general,  395 

Notice  to  colessees,  396 

Notice  to  colessors,  395 
Waiver,  400 

Demand  for  rent,  402 

Disclaimer  of  landlord's  title,  401 

Distress  for  rent,  402 

Effect  of  notice  to  terminate  tenancy,  401 

Of  defects  in  notice,  400 

Of  necessity  for  notice,  400 

Payment  of  rent,  402 

Second  notice,  402 
Nuisances  : 

Liability  of  landlord  for  acts  of  tenant,  243 

Nuisance    contemplated    at    time  of 
letting,  244 

Nuisance   created    by   tenant  without 
consent  of  landlord,  243 

Nuisance  existing  at  time  of  letting,  244 
Occupancy  on  shares,  173 
Acts  of  parties,  174 
Division  of  crops  by  landowner,  175 
Division  of  crops  by  occupant,  175 
Duration  of  agreement,  176 
Farming  on  shares,  173 
General  rules  for  determining  character 

of  agreement,  174 
In  general,  173 
Intention  of  parties,  174 
Mode  of  division  of  crops,  175 
Public  policy,  174 
Rent  reserved  in  kind,  174 
Reservation  as  rent  eo  nomine,  175 
Right  of  possession,  176 


LANDLORD  AND  TENANT,  cont'd. 
Occupancy  on  shares,  cont'd. 

Seed  and  implements  furnished  by  owner, 
177 

Stipulation  as  to  behavior  of  occupant,  175 

Stipulation  for  supervision  by  owner,  17^ 

Stipulations  inconsistent  with  relation  of 
landlord  and  tenant,  175 

Use  of  technical  words  of  demise,  175 
Occupation  : 

Relation  arising  from  occupation,  164 
Officers  of  private  corporations  : 

Who  liable  for  rent,  279 
Oil  leases : 

Forfeiture,  372 
On,  206 

Option  to  renew,  see  infra.  Renewal. 
Overleases : 

Right  to  rent,  283 
Parol  evidence : 

Amount  of  rent,  275 

Reduction  of  rent  in  sealed  leases  by  parol 

agreement,  276 
Time  of  payment,  272 

Written  lease  of  oral  agreement  to  repair, 

259 
Partnership : 

Who  liable  for  rent,  278 
Passages,  221 
Payment,  see  infra.  Rent. 
Payment  of  rent : 

Summary  proceedings,  444 
Penalties  (see  infra.  Holding  Over): 

Incteased  rent,  277 
Periodical  tenancies,  191 

Continuity,  191 

Creation  by  express  contract,  191 
Creation  by  implication,  192 

General    occupancy   and   payment  of 

periodical  rent,  193 
Lease  for  indefinite  period,  192 
Leases  invalid  under  statute  of  frauds, 
194 

Monthly  rent,  193 
Necessity  for  entry  by  lessee,  196 
Necessity  for  payment  of  rent,  196 
Occupation  under  invalid  lease,  194 
Provisions  in  invalid  lease  as  affecting 

terms  of  tenancy,  195 
Quarterly,  193 

Rebutting    presumption    of  periodical 

tenancy,  193 
Recurring  periods  of  tenancy,  196 
Rent  need  not  be  in  money,  194 
Weekly  rent,  193 
Yearly,  193 
Yearly  rent,  196 

Creation  of  periodical  tenancies,  191 

Holding  over,  197 

Assent  of  landlord  to  holding  over,  200 
Change  in  terms  of  original  lease,  200 
Holding  over  by  municipal  corporation, 

IQ7  im  .  . 

Holding  over  pending  negotiation  for 

lease,  199 

Holding  over  with  consent  of  remainder- 
man, 198 
In  general,  197 

Notice  of  change  of  terms  in  original 

lease,  200 
Notice  to  quit  necessary,  198 
Option  of  landlord,  199 
Quarterly  or  monthly  rent,  201 
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LANDLORD  AND  TENANT,  cont'd. 
Periodical  tenancies,  cont'd. 
Holding  over,  cont'd. 

Rebutting   presumption   of  periodical 

tenancy,  198 
Recurring  period,  201 
Stipulations  inconsistent  with  periodical 

tenancy,  200 
Termination,  198 

Terms  of  tenancy  as  affected  by  terms 
of  preceding  tenancy,  199 

Yearly  rent,  201 
In  general,  191 
Instances  of,  207 
Option  to  renew,  192 
Origin,  191 
Statutes  of  fraud,  192 
Terminal  days,  206 

Admissions  by  tenant  as  to  beginning 
of  tenancy,  207 

Different  times  of  entry,  207 

Holding  over,  207 

Lease  beginning  from  or  on  a  certain 

day,  206 
Time  of  entry,  207 
Termination,  202 

Expiration  of  lessor's  estate,  202 
General  right  of  parties   to  terminate 

tenancy,  202 
In  general,  202 
Insanity  of  lessor,  202 
Notice  to  quit,  see  infra.  Notice  to  Quit. 
Presumption  of  termination  from  non- 
payment of  rent,  203 
Possession,  see  infra,  Entry;   Estoppel  to 
Deny  Landlord's  Title;   Remedies  of 
Landlord  for  Recovery  of  Possession; 
Surrender;  Vendor  and  Purchaser. 
Priorities,  see  infra,  Lien. 
Profits,  274 
Prostitution : 

Lease  of  premises,  317 
Pur  autre  vie  : 

Tenant  pur  autre  vie  holding  over,  179 
Purchaser,   see  infra.   Vendor  and  Pur- 
chaser. 
Receivers  : 

Right  to  rent,  284 
Recording  acts  : 

Lien  by  agreement,  330 
Recoupment,  see  infra,  Set-off,  RECOUPMENT, 
Counterclaim,  and  Failure  of  Consider- 
ation: 
Re-entry,  381 

Refusal,  see  infra.  Renewals. 
Relation  arising  by  implication,  164 

Agent  in  possession,  165 

Implication  of  tenancy  from  payment  of 
rent,  166 

In  general,  164 

Relation  arising  from  occupation,  164 
Unlawful  entry,  165 
Relation  of  landlord  and  tenant  (see  infra.  Cre- 
ation of  Relation  of  Landlord  and 
Tenant),  163 
Lien  for  rent,  334 
Release,  211 
Rent,  292 

Surrender  distinguished  from,  356 
Relief  from  forfeiture,  see  in fra,  FORFEITURE. 
Remedies  for  recovery  of  rent,  426 

Action  for  use  and  occupation,  428 

Action  of  covenant,  427 


LANDLORD  AND  TENANT,  cont'd. 
Remedies  for  recovery  of  rent,  cont'd. 
Action  of  debt,  426 

Attachment  for  rent,  see  infra,  ATTACH- 
MENT for  Rent. 
Distress,  426 
Suits  in  equity,  429 
Time  of  bringing  actions  for  rent,  432 
Remedies  of  landlord  for  recovery  of  possession, 
.432 

Ejectment,  434 
Entry  by  force,  433 

Entry  by  landlord  without  process  of  law, 

432 

Lease  authorizing  forcible  entry,  434 
Replevin,  434 
Suits  in  equity,  434 

Summary  proceedings,  see  infra,  SUMMARY 

Proceedings. 
Trespass  to  try  title,  434 
Writ  of  entry,  434 
Renewals  (see  Leases): 

Alternative  stipulations,  688 
Covenant  to  renew,  685 

Alternative  stipulations,  688 

Certainty  required  with  regard  to  cove- 
nant to  renew,  686 

Construction  for  perpetual  renewals  not 
favored,  687 

Form  of  covenant,  685 

Implication  with  regard  to  renewal  upon 
terms  of  old  lease,  687 

In  general,  685 

Perpetual  renewal,  687 

Privilege  of  re-renting,  686 

Qualified  covenants  to  renew,  688 

"  Refusal,"  686 

Single  renewal  only  required,  687 

Statutory  restrictions,  685 

Terms  of  renewal  lease,  687 

To  whose  benefit  option  to  renew  inures, 

689 

Lessor  or  lessee,  689 
Option  to  renew,  192 
Perpetual  renewals,  687 
Qualified  covenants  to  renew,  688 
To  whose  benefit  option  to  renew  inures, 
689 

Rent  (see  infra,  Distress;  Lien  for  Rent): 
164,  260,  278 
Abandonment  of  premises  by  tenant,  303 

In  general,  303 

Re-entry   by    landlord   on  abandoned 

premises,  304 
Re-entry  by  landlord  to  repair,  304 
Reletting  abandoned  premises,  305 
Right  of  lessor  to  allow  premises  to  re- 
main unoccupied,  304 
Agreement  to  pay  rent,  261 

Alternative  agreement  to  pay  rent,  262 
Implied  covenant  to  pay  rent,  261 
In  general,  261 

Rent  reserved  in  money  made  payable 
in  produce,  262 
Alternative  agreement  to  pay  rent,  262 
Amount  of  rent,  273 

Agreements  changing  amount  of  rent, 
275 

Agreements  for  fixing  rent  by  revalua- 
tion or  reappraisement,  276 
Conditional  reduction  of  rent,  276 
Construction  of  leases  with  regard  to 
amount  of  rent,  273 
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LANDLORD  AND  TENANT,  cont'd. 
Kent,  cont'd. 

Amount  of  rent,  cont'd. 

Contemporaneous  parol  agreements,  275 
Custom,  274 

Increased  rent  not  a  penalty,  277 
In  general,  273 

Leases  under  seal  changed   by  parol 
agreements,  276 

Mistake  in  computation   of  periodical 
paymenis,  275 

Necessity  of  consideration,  276 

Profits,  274 

Reappraisement,  276 

Rent  payable  in  foreign  coin,  275 

Revaluation,  276 

Share  in  crops,  274 

Statute  of  frauds,  275 

Supporting  lessor  as  rent,  274 
Appropriation  of    property    by  military 

authority,  303 
Attachment,  see  infra,  ATTACHMENT. 
Breach  by  landlord  of  stipulations  in  lease, 
323 

Abandonment  of  premises,  324 
Dependent  agreements,  324 
Improvements,  324 
Independent  stipulations,  323 
Peiformance  by  landlord  rendered  im- 
possible by  act  of  tenant,  324 
Recoupment,  324 
Repairs,  323 

Subsequent  severance  of  dependent  cov- 
enants, 324 
When  agreements  are  dependent  or  in- 
dependent, 325 
Condemnation  of  property  under  power  of  emi- 
nent domain,  302 
Accrued  rents,  302 
Continued  possession  by  tenant,  303 
Part  of  demised  premises  taken,  303 
Provisions    in   lease   for  termination, 
303 

Rent  to  accrue,  302 
Conveyance  of  reversion  to  tenant,  327 
Counterclaim,  see  infra,  Set-off,  Recoup- 
ment, Counterclaim,  and  Failure  of 

Consideration. 
Defenses  in  actions  for  rent,  291 
Definition  260 
Demand . 

Statutory  provisions,  379 
Demand  for  rent,  375 

Absence  of  tenant,  376 

Amount  of  demand,  377 

In  general,  375 

Necessity,  375 

Place  of  demand,  376 

Statutory  provisions  dispensing  with  de- 
mand, 378 

Time  of  demand,  377 

Waiver,  376 
Deposits  and  securities  for  rent,  290 
Destruction  of  buildings,  306 

Agreement  by  landlord  to  repair,  308 

Cause  of  destruction  of  buildings  imma- 
terial, 307 

Construction  of  particular  provisions  in 

lease,  309 
Construction  of  particular  terms,  310 
Construction  of  provisions,  310 
Destruction  of  entire  interest  demised, 

308 


LANDLORD  AND  TENANT,  cont'd. 
Rent,  cont'd. 

Destruction  of  buildings,  cont'd. 

Determination  of  proportionate  abate- 
ment, 312 
Elements,  311 

Exceptions  in  covenant  to  repair,  310 
Exception  to  common-law  rule,  308 
In  general,  306,  309 

Insurance  money  received  by  landlord, 
308 

Lease  of  apartments,  308 
Necessity  for  surrender  of  possession, 
311 

Provision  for  suspension  of  rent,  312 
Real  and  personal  property  leased  for 

gross  rental,  309 
Rent  paid  in  advance,  309,  312 
Rent  paid  under  protest,  312 
Specific  causes  resulting  in  loss  of  use 

of  premises,  310 
Statutes  for  relief  of  tenant,  313 

Cause  of  destruction  or  injury,  314 

Effect  upon  liability  for  accrued  rent, 
316 

In  general,  313 

Otherwise  expressly  provided,  313 
To  what  things  demised  statutes  ap- 
ply, 313 

Unauthorized  entry  of  landlord  to  re- 
build, 309 

Unavoidable  casualties,  311 

Uninhabitable,  310 

Untenantable,  310 
Discharge : 

Accord  and  satisfaction,  292 

Assignment  with  express  agreement  to 
pay  rent,  293 

Assignment  with  implied  agreement  10 
pay  rent,  293 

Distress,  292 

Effect  of  assignment  of  lease  by  tenant, 

2Q3  .     .  , 

Effect  of  discharge  in  insolvency  and 

bankruptcy,  293 

Effect  of  recovery  of  judgment.  293 

Effect  of  taking  note  or  other  security 

for  rent,  292 

Novation,  292 

Payment,  291 

Release,  292 

Substitution,  292 

Tender,  292 

Discharge  of  liability  for  rent  in  general, 

291 

Effect  of  tenant's  loss  of  beneficial  use  of  prop- 
erty, 305 
Destruction  of  buildings,  306 
In  general,  305 
Inundations,  306 

Provisions  in  lease  with  regard  to  subse- 
quent injuries  to  premises,  309 
Casualties,  311 

Construction  of  particular  terms,  310 
Construction  of  provisions,  310 
Determination  of  proportionate  abate- 
ment, 312 
Elements,  311 
In  general,  309 
Landlord  repairing,  312 
Necessity  for  surrender  of  possession, 

311  . 
Provision  for  suspension  of  rent,  312 
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LANDLORD  AND  TENANT,  cont'd. 
Rent,  cont'd. 

Effect  of  tenant's  loss  of  beneficial  use  of  prop- 
erty, cont'd. 
Provisions  in  lease  with  regard  to  subse- 
quent injuries  to  premises,  cont'd. 
Rent  paid  in  advance,  312 
Rent  paid  under  protest,  312 
Uninhabitable,  310 
Untenantable,  310 
Statutes  for  relief  of  tenants,  313 

Cause  of  destruction  or  injury,  314 
Condition  existing  at  time  of  letting, 
3H 

Effect  upon  liability  for  accrued  rent, 

316 

Failure  to  make  ordinary  repairs,  314 
In  general,  313 
Landlord  repairing,  316 
Necessity  for  surrender  of  possession, 
315 

Repairs,  314 

Right  of  tenant  to  occupy  new  build- 
ing, 316 

To  what  things  demised  statutes  ap- 
ply. 313 

What  'constitutes  untenantable  con- 
dition, 315 
War,  306 

Estoppel  to  deny  landlord's  title  in  actions 

to  recover  rent,  420 
Eviction,  effect  of  upon  tenant's  liability  for 
rent,  296 

Abandonment  of  premises  on  eviction 

from  part,  300 
Accrued  rent,  300 
Constructive  eviction,  298 
Effect  upon  covenants  other  than  for 

payment  of  rent,  300 
Eviction  on  rent  day,  301 
Partial  eviction  by  landlord,  298 
Partial  eviction  under  paramount  title, 

299 

Rent  payable  in  advance,  300 
Tenant  resuming  possession  after  evic- 
tion, 301 
Total  eviction  by  landlord,  296 
Total  eviction  of  title  paramount,  297 
Total  eviction  of  wrongdoer,  297 
Voluntary  payment,  301 
What  constitutes  eviction,  301 

Fat  litre  0/  consideration,  see  infra,  Set-off 
Recoupment,  Counterclaim,  and  Fail! 
ure  of  Consideration. 

Fire,  306 

Agreement  by  landlord  to  repair,  308 
Cause  of  destruction  of  building  imma- 
terial, 307 

Construction  of  particular  provisions  in 

lease,  309 
Construction  of  particular  terms,  310 
Construction  of  provisions,  310 
Destruction  of  building,  310 
Destruction  of  entire  premises  demised, 

308 

Determination  of  proportionate  abate- 
ment, 312 
Elements,  311 

Exception  in  covenant  to  repair,  310 
Exception  to  common-law  rule,  308 
In  general,  306,  309 
Lease  of  apartments,  308 
Necessity  for  surrender  of  possession, 
311 
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LANDLORD  AND  TENANT,  cont'd. 
Rent,  cont'd. 
Fire,  cont'd. 

Provision  for  suspension  of  rent,  312 
Real  and  personal  property  leased  for 

gross  rental,  309 
Rent  paid  in  advance,  309,  312 
Rent  paid  under  protest,  312 
Specific  causes  resulting  in  loss  of  use 

of  premises,  310 
Statutes  for  relief  of  tenant,  313 

Cause  of  destruciion  or  injury,  314 
Effect  upon  liability  for  accrued  rent, 
316 

In  general,  313 

Otherwise  expressly  provided,  313 
To  what  things  demised  statutes  ap- 

p'y,  313 

Unauthorized  entry  of  landlord  to  re- 
build, 309 
Unavoidable  casualties,  311 
Uninhabitable,  310 
Untenantable,  310 
Forfeiture,  301 

Accrued  rents,  302 

Dispossession    of  tenant  by  summarv 

proceedings,  302 
Forfeiture  of  term  declared  by  lessor, 

301 

Provision  for  continued  liability  for  rent, 
301 

Relief  from  forfeiture,  389 
Statutory  provisions  as  to  demand,  379 
Statutory  provisions  for  forfeiture,  378 
Waiver  of  forfeiture  by  receipt  or  acceptance 
of  rent,  385 
By  whom  rent  paid,  386 
Forfeiture  for  nonpaymeni  of  rent,  387 
Ignorance  of  cause  of  forfeiture,  386 
Intention  of  lessor,  386 
Receipt  of  rent  after  institution  of 

ejectment,  387 
Rent  accrued  before  forfeiture,  387 
Rent  accruing  after  forfeiture,  385 
To  whom  rent  paid,  387 
Forfeiture  for  nonpayment  of  rent,  374 
Absence  of  tenant,  376 
Amount  of  demand,  377 
Demand  for  rent,  375 
Effect  of  eviction,  375 
In  general,  374 
Place  of  demand,  376 
Statutory  provisions    dispensing  with 

demand.  378 
Subletting  and  transfer  of  reversion,  378 
Time  of  demand,  377 
Waiver  of  demand,  376 
Wilful  default  not  necessary,  375 
Fraud  of  lessor  in  procurement  of  lease,  318 
Delay  after  discovery  of  fraud,  318 
Leases  under  seal,  318 
Recoupment  or  counterclaim,  319 
Rescission  for  fraud,  318 
What  constitutes,  319 
Grantor  and  grantee,  169 

Stipulation  in  contract  for  sale  of  land 

for  payment  of  rent  on  default,  169 
Stipulation  in  contract  for  sale  of  land 
for  payment  of  rent  until  conveyance, 
169 

Illegality  of  lease,  316 

Gambling,  317 
General  rule,  316 
Illegal  traffic,  317 
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LANDLORD  AND  TENANT,  cont'd. 
Rent,  cont'd. 

Illegality  of  lease,  cont'd. 

Knowledge  acquired  after  letting,  318 
Necessity  for  carrying  unlawful  purpose 

into  execution,  318 
Prostitution,  317 

Provisions  in  lease  against  unlawful  use, 

317 

Recovery  of  rent  where  premises  are 
leased  for  illegal  purposes,  316 
Implication  of  tenancy  from  payment  of 
rent,  166 

Implied  contract  to  pay  rent,  261,  262 
Amount  of  rent  recoverable,  269 
Default  of  vendee,  267 
Entry  pending  negotiations  for  lease,  268 
Entry  under  agreement  to  purchase,  267 
Grantor  01  vendor  remaining  in  posses- 
sion, 267 
In  general,  262 

Invalid  contract  of  purchase,  268 
Invalid  leases,  268 

Mortgagor  remaining  in  possession,  266 
Necessity  for  existence  of  relation  of 

landlord  and  tenant,  263 
Negotiations    between   trespasser  and 

owner,  266 
Peaceful  entry  acquiesced  in  by  owner, 

365 

Presumption  of  rightful  holding,  266 
Relation  of  landlord  and  tenant  must 

exist,  264 
Relationship  of  parties,  263 
Rescission  of  contract  to  purchase,  268 
Statutory  provisions,  265 
Subsequent  recognition  of  owner's  title, 

266 

To  treat  occupier  as  trespasser,  266 
Trespasser,  266 

Wrongful  possession  by  defendant,  265 

Tnteresse  termini,  212 
Interest,  278 

Liability  of  tenant  at  will,  189 
Lien,  see  infra,  Lien  for  Rent. 
Necessity  for  entry  and  possession  by  tenant, 

325 

Abandoning  contract,  325 
Demand  by  tenant  for  possession,  325 
In  general,  325 

Possession  of  part  of  premises  withheld, 
325 

Possession  withheld  by  landlord,  325 
Possession  withheld  by  third  person,  326 
Use  and  occupation,  326 

Payment,  291 

In  advance,  291 
In  general,  291 

Receipt  for  rent  for  specific  period,  291 
Payment  or  liability  for  rent  not  essential 
to  relationship,  164 

Penalty  for  holding  over,  see  infra,  HOLD- 
ING Over. 

Permissive  occupation  without  payment 

of  rent,  183 
Place  where  rent  is  payable,  269 
Presumption  of  termination  of  tenancy 

from  nonpayment  of  rent,  203 
Provisions  in  lease  -with  regard  to  subsequent 
injuries  to  premises,  309 
Construction  of  particular  provisions  in 
lease,  309 
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LANDLORD  AND  TENANT,  cont'd. 
Rent,  cont'd. 

Provisions  in  lease  with  regard  to  subsequent 
injuries  to  premises,  cont'd. 
Construction  of  particular  terms,  310 
Construction  of  provisions,  310 
Desti  uction  of  building,  310 
Determination  of  proportionate  abate- 
ment, 312 
Elements,  311 

Exception  in  covenant  to  repair,  310 
In  genera!.  309 

Necessity  for  suriender  of  possession, 
3ii 

Provision  for  suspension  of  rent.  312 
Rent  paid  in  advance,  312 
Rent  paid  under  protest,  312 
Specific  causes  resulting  in  loss  of  use  of 

premises,  310 
Unavoidable  casualties,  311 
Uninhabitable,  310 
Untenantable,  310 
Recoupment,  see  infra.  Set-off,  Recoup- 
ment, Counterclaim,  and  Failure  of 
Consideration. 
Remedies  for  recovery  of  rent,  see  infra 

Remedies  for  Recovery  of  Rent. 
Rent  charge,  260 
Rent  seek,  261 
Rent  service,  260 
Reservation  of  rent,  261 
Royalties,  261 
Security  for  rent,  290 
Set-off,  see  infra.  Set-off,  Recoupment, 
Counterclaim,  and  Failure  of  Con- 
sideration. 
Summary  proceedings  for    nonpayment  of 
rent,  see  infra,  Summary  Proceedings. 
Surrender,  effect  of  on  liability  for  rent,  294 
Accrued  rents,  295 

Effect  of  surrender  by  lessee  on  liability 

of  subtenant,  296 
Effect  of  surrender  upon  liability  to  as- 
signee of  rent,  296 
Express  contract  to  excuse  payment  of 

rent,  295 
Rent  to  accrue,  294 
Surrender  by  administrator,  296 
Surrender  by  assignee,  296 
Surrender  of  part  of  premises,  295 
Surrender  to  one  of  several  joint  lessors, 
296 

Tenancy  at  sufferance,  180 
Tenancy  at  will,  182,  183 
Tenancy  for  years,  208 
Time  of  payment,  270 

Accelerating  payments,  272 
Agreement  in  lease  as  to  time  of  pay- 
ment, 271 
Change  of  time  of  payment,  272 
Construction  of  particular  agreements, 
271 

Crops  not  harvested,  271 
Custom  regulating  timeef  payment,  273 
Day  of  payment  falling  on  Sunday,  273 
In  the  absence  of  express  agreement,  270 
Lease  beginning  between  usual  periods, 
272 

Parol  evidence  of  time  of  payment,  272 
Periodical  rent,  270 

Provision  for  payment  of  first  mstal- 

ment  in  advance,  271 
Rent  payable  at  end  of  term,  270 
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LANDLORD  AND  TENANT,  eon  I'd. 
Rent,  cont'd. 

Time  of  payment,  cont'd. 
Rent  payable  in  kind,  271 
Statutory  provisions  as  to  time  of  pay- 
ment, 273 

Time  of  day  when  rent  is  payable,  273 
Time  of  payment  in  alternative,  272 
What  constitutes  reservation  of  yearly, 

quarterly,  or  other  periodical  rent,  271 
To  whom  payable,  280 
Apportionment  of  rent,  289 

By  act  of  law,  289 

By  act  of  parties,  289 

In  respect  of  estate,  289 

In  respect  of  time,  289 

Loss  by  tenant  of  part  of  premises,  289 

Statutory  change,  290 
Assignments,  289 

Accrued  rents,  287 

Equitable  assignments,  287 

In  general,  286 

Payment  by  tenant  without  notice  of 
assignment,  287 
Attornment,  287 
Code  provisions,  288 
Compelling  attornment,  288 
Definition,  287 

Necessity  for  attornment,  287 
Re-enactment  of  statute  of  4  Anne,  288 
Statutory  change,  288 
United  States  doctrine  with  regard  to 

attornment,  288 
What  constitutes  attornment,  288 

Grantee  of  reversion,  280 

Provisions  in  lease,  280 

Transfer  of  reversion,  see  infra,  Rever- 
sion. 

To  whom  rent  reserved,  261 
Who  liable  for  rent,  278 

Agent,  279 

Assignees  of  term,  279 

Corporations,  279 

Death  of  tenant,  279 

Husband  and  wife,  279 

In  general,  278 

Officers  of  corporation,  279 

Partnership,  278 

Privity,  278 
Rent  charge,  260 
Rent  service,  260 
Repairs  (see  infra,  Damages)  215 

Breach  by  landlord  of  stipulations  in  lease. 

323_ 

Forfeiture  for  nonrepair,  373 

Good,  _  tenantable,  substantial,  habitable 

repairs,  251 
Landlord's  right  to  enter  to  repair,  225 
Liability  of  landlord  to  tenant,  215 
Agreement  of  landlord  to  repair,  226 

Abandoning  premises  on    breach  of 

condition  to  repair,  231 
Actual  knowledge  of  need  of  repairs 
229  • 

Agreement  of  landlord  to  pay  for  re- 
pairs, 227 

Agreement  to  repair  before  specified 

day  of  tenancy,  230 
Agreement   to   repair  made  during 

term,  227 
Burden  of  proof,  228 
By   and    against    whom  landlord's 

agreement  to  repair  enforceable,  232 
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LANDLORD  AND  TENANT,  cont'd. 
Repairs,  cont'd. 

Liability  of  landlord  to  tenant,  cont'd. 
Agreement  of  landlord  to  repair,  cont'd. 
Charging  cost  of  repairs  to  landlord 
232 

Condition  of  repairs,  229 
Conditions  precedent,  231 
Construction  of  landlord's  agreement 

to  repair,  228 
Construction  with  regard  to  condition 

of  premises  at  time  of  letting,  228 
Contributory  negligenceof  tenant,  234 
Covenant   of    landlord    to   put  the 

premises  in  repair  before  beginning 

of  the  tenancy,  230 
Covenant  to  keep  in  good  repair,  228 
Covenant  to  repair  not  guaranty  of 

condition,  229 
Damages  for  breach  of  agreement  to 

repair,  233 
Demand  upon  landlord  for  repairs,  232 
Discharge  of  agreement  to  repair,  233 
Disturbance  of  possession  during  re- 
pairs, 232 
Duty  of  tenant  to  avoid  injury,  235 
Effect  of  failure  to  repair  on  liability 

of  tenant  for  rent,  230 
Effect  of  nonpayment  of  rent,  231 
Effect  of  tenant's  acceptance  of  pos- 
session on  covenant  to  put  in  repair, 
230 

Fact  of  repairs  in  proof  of  agreement, 
227 

Gratuitous  repairs,  227 
Improvements  by  tenant,  228 
In  genera],  226 

Injuries  to  property  of  tenant,  234 
Loss  from  inability  to  re-rent,  233 
Loss  of  profits  or  business,  234 
Notice  of  need  of  repairs,  229 
Notice  of  repairs  during  term,  229 
Nudum  pactum,  227 
Personal  injuries  to  tenant,  234 
Premises  destroyed  by  fire  or  other 

casualty,  228 
Reasonable  time  after  notice,  230 
Rebuilding  prohibited  by  law,  233 
Remedies  for  breach  of  agreement  to 

repair,  231 
Rent  not  suspended,  231 
Repairs  by  tenant  at  cost  of  landlord, 

232_ 

Repairs  in  preparation  for  occupation, 

229 

Specific  repairs,  226 
Subsequent  promise  to  repair,  227 
Tenant's    acceptance   of  possession 
without  objection,  230 
Appurtenances  used  in  common  by  several 
tenants  of  building,  220 
Active  negligence  of  landlord  in  ob- 
structing passageway,  221 
Contributory  negligence  of  tenant,  222 
Duty  of  landlord  as  affected  by  con- 
dition of  premises  at  time  of  letting, 
222 

Duty  to  repair  common  passageways, 

221 

General  rule,  221 

Holes  in  stairway  carpet,  221 

Ice  and  snow,  221 

In  general,  220 
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LANDLORD  AND  TENANT,  cont'd.  ] 
Repairs,  cont'd. 

Liability  of  landlord  to  tenant,  cont'd. 
Appurtenances  used  in  common,  cont'd. 
Liability  based  on  negligence,  222 
Light  passageways,  221 
Notice  to  agent  of  landlord,  222 
Passageways,  221 

Roof    used    by    tenants    for  drying 
clothes,  220 

Want  of  notice  of  defects,  222 
Character  of  property  leased,  218 
Character  of  repairs,  217 
Concealing  defects  in  premises,  224 

Apparent  defects,  225 

Duty  of  tenant  upon  discovery  of  de- 
fects, 225 

In  general,  224 

Landlord's  knowledge  of  defects,  225 
Stench,  225 

Subsequent  defects,  225 
Covenant  for  quiet  enjoyment,  effect  of, 
217 

Custom  as  affecting  liability  of  landlord, 
217 

Duty  of  landlord  with  regard  to  con- 
cealed defects  in  premises,  224 

Duty  to  protect  premises  from  excava- 
tions on  adjoining  lots,  217 

Implied  obligation,  215 

In  general,  215 

Inherent  defects  in  construction,  218 
Injuries  to  tenant's  property  for  want  of 

repairs,  216 
Landlord  not  liable  for  cost  of  repairs 

by  tenant,  216 
Liability  of  lessee  to  subtenants,  218 
Liability  of  lessor  to  subtenant,  217 
Liability  with  regard  to  water  brought 

upon  premises,  223 
Negligence  of  landlord  in  making  repairs, 
236 

Contractor,  237 
Independent  contractor,  237 
In  general,  236 

Repairs  gratuitously  undertaken,  237 
Personal  injuries  to  tenant,  216 
Premises  destroyed,  217 
Removal  of  adjoining  building,  217 
Repairs  needed  at  time  of  demise,  216 
Ri^hi  of  landord  to  enter  to  repair,  225 
Roman  law,  217 

Statutory  obligation  to  repair,  235 
Waterworks.  223 

Where  part  of  premises  is  leased  to  tenant, 

218. 

Active  intervention  of  landlord,  219 
In  general,  218 

Injuries  from  accidental  defects,  219 
Liability    of    landlord     for    use  of 

premises  by  other  tenants,  220 
Repair  of  portion  demised  to  other 

tenants,  220 
Repair  of  portion  leased  to  plaintiff, 

220 

Repair  of  retained  portion,  218 
View  that  landlord  bound  to  repair,  219 
View  that  landlord  need  not  repair,  218 
Liability  of  landlord  to  third  persons,  238 
Agreement  of  landlord  to  repair,  241 
Agreement  of  tenant  to  repair,  240 
Appurtenances  used  in  common  by  ten- 
ants, 245 
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ANDLORD  AND  TENANT,  cont'd. 
Repairs,  cont'd. 

Liability  of  landlord  to  third  persons,  cont'd. 
Building  to  be  used  for  public  purposes, 
239 

Burden  of  proof  as  to  when  premises 

became  dangerous,  242 
Covenantof  sublessor  to  lessor  to  repaii, 

242 

Dangerous  condition  of  premises  exist- 
ing at  time  of  letting,  239 

Defective  sidewalks,  239 

Defective  wharves,  240,  241 

Effect  of  agreement  of  landlord  to  repair, 
241 

Effect  of  reservation  of  right  to  enter  to 

repair,  242 
Effect  of  right  of  landlord  to  terminate 

lease,  242 

Fall  of  accumulation  of  ice  and  snow 

from  roof,  241 
Fall  of  building,  241 
For  acts  of  tenant,  242 

In  general,  242 

Misuse  of  premises  by  tenant,  243 
Nuisances,  see  infra,  Nuisances. 

Grantee  of  reversion,  241 

In  general,  238 

Leaders  of  house  discharging  xvater  on 

sidewalks,  240 
Lessor  of  hotel,  238 
Negligence  in  repairing,  239 
Part  of  premises  retained  under  control 

of  landlord,  245 
Periodical  leases,  244 
Premises    becoming    dangerous  after 

letting,  240 
Premises  let  for  public  entertainment, 239 
Renewal  of  lease,  244 
Sidewalks,  241 

Statutory  obligation  to  repair,  242 
Time  of  letting,  244 

Unsafe  condition  of  premises  for  pur- 
poses let,  239 

Wharves,  240,  241 
Liability  of  tenant  to  landlord,  246 

Accidental  destruction  of  premises,  246 

Agreement  of  tenant  to  repair,  248 

Burden  of  proof  with  regard  to  negli- 
gence, 247 

Construction  of  and  liabilities  on  cove- 
nants to  repair,  248 

Covenant  to  repair,  248 

Against  whom  enforceable,  255 
Assignee,  255 

Breach  of  covenant  to  repair,  254 
Buildings  subsequently  erected,  252 
By  whom  enfoiceable,  255 
Conditional  agreement  of  tenant  to 

repair,  253 
Covenant  to  repair  on  notice,  253 
Damages,  see  infra.  Damages. 
Damages  by  elements,  254 
Exceptions     contained    in  tenant's 

agreement  to  repair,  253 
Forfeiture  for  nonrepair,  255 
Inevitable  casualty,  254 
Landlord  first  repairing,  253 
Landlord  to  furnish  materials,  253 
Of  what  things  repair  required,  252 
Sublessee,  255 
Time  of  making  repair,  254 
Wear  and  tear,  254 
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LANDLORD  AND  TENANT,  cont'd. 
Repairs,  cont'd. 

Liability  of  tenant  to  landlord,  cont'd. 

Covenant    to    repair   insertable  under 

agreement  to  lease,  248 
Covenant  to  return  property,  250 
Destruction  of  or  injury    to  building 

through  negligence  of  tenant,  247 
Destruciion  of  premises,  249 
Duty  of  tenant  to  furnish  materials  for 

repairs,  248 
Effect  of  express  agreement  on  implied 

obligation,  248 
Estovers,  249 
Holding  over,  248 

Implied  obligation  with  regard  to  repairs 
and  care  of  demised  property,  246 

Invalid  lease,  248 

Lease  of  part  of  building,  250 

Life  tenants,  247 

Negligence  of  tenant,  247 

Particular  covenants  construed,  248 

State  of  repairs  required  under  covenant  to 
repair,  250 
Agreement  to  keep  ;n  repair,  252 
Agreement  to  put  in  repair,  252 
Change  of  form  or  material,  251 
Erection  of  new  structure,  251 
Good,  tenantable,  substantial,  habit- 
able repair,  251 
In  general,  250 
Keep  in  repair,  252 
Painting,  251 

Repairs  as  regards  condition  of  prem- 
ises at  time  of  letting,  251 

Repairs  ordered  by  civil  authorities, 
252 

Strict  compliance  with  covenant  not 

required,  251 
Wear  and  tear,  250 
Tenant  at  will,  247 
Wear  and  tear,  246 
Liability  of  tenant  to  third  persons,  257 
Defective  sidewalks,  258 
Effect  of  tenant's  agreement  to  repair, 
259 

Ice  and  snow,  258 
In  general,  257 
Licensees  of  tenant,  258 
Negligent  use  of  premises,  258 
Nuisances,  259 
Merger  in  written  lease  of  oral  agreement 
to  repair,  259 
Replevin,  434 

Rescission  of  contract  of  sale,  168 
Reservation  of  rent,  261 
Reversion,  212 

Enforcement  of  lien  by  assignee  of  rever- 
sion, 339 
Transfer  of  reversion,  280 
Accrued  rents,  285 
Alienation  in  trust,  281 
Assignees  in  insolvency  and  bankruptcy, 
284 

Conveyance  of  reversion  to  tenant,  284 
Death  of  lessor,  284 

Effect  of  rent  note  or  other  obligation  for 

future  rents,  285 
Execution  sales,  284 
Foreclosure  sales,  283 
Grant  of  part  of  reversion,  285 
How  far  tenant  protected  in  payments 

to  lessor,  286 
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LANDLORD  AM)  TENANT,  cont'd. 
Reversion,  cont'd. 

Transfer  of  reversion,  cont'd. 
Judicial  sales,  284 

Lease  of  real  and  personal  property,  285 
Lease  subject  to  mortgage,  282 
Legal  conveyance  of  reversion  required 
to  create  relation  of  landlord  and  ten- 
ant, 281 

Liability  of    tenant  to  mortgagee  for 

mesne  profits,  283 
Mortgages,  281 

Mortgage  subject  to  lease,  281 

Overleases,  283 
Receivers,  284 

Redemption  from  mortgage,  283 
Rent  payable  in  kind,  281 
Rent  to  accrue,  280 

Reservation  of  rent  on  grant  of  rever- 
sion, 285 

Sales  under    powers  in  mortgages  or 

deeds  of  trust,  283 
Successive  mortgages,  283 
To  whom  payable,  280 
What  constitutes  severance  of  rent  from 
reversion,  285 
Royalties,  261 
Security : 

Effect  of  taking  security  for  rent,  292 
Security  for  rent,  290 

Service  of  notice,  see  infra,  Notice  to  Quit. 
Set-off,  recoupment,  counterclaim,  and  failure  ol 

consideration,  319 
Distress,  319 

Breach  of  contract,  320 

Compulsory  payments  by  tenants.  319 

Defalcation,  320 

Land  tax.  320 

Property  tax,  320 

Right  to  interpose  set-off  where  rent  is 
said  to  be  recovered  by  distress,  319 
Fraud,  319 

In  actions  to  recover  rent,  321 

Breach  of  statutory  duty,  322 

Counterclaim,  323 

Damages  for  tort,  322 

Damages  must  arise  out  of  breach  of 

contract  of  lease,  322 
Effect  of  payment  of  instalments  of  rent 

after  breach,  322 
Failure  of  consideration,  323 
Recoupment,  321 

Right    of    recoupment   not  exclusive. 

322 
Set-off,  321 

Trespass  by  landlord,  322 
Shares,  see  infra,  Occufancy  ON  SHARES. 
Sidewalks : 

Leaders  of  house  discharging  water  on 

sidewalk,  240 
Liability  of  landlord,  241 
Liability  of  landlord  for  defective  side- 
walks, 239 
Liability  of  tenant,  258 
Snoiv,  see  infra.  Ice  and  Snow. 
Statute  of  frauds,  192 
Amount  of  rent,  275 

Leases  invalid  under  statute  of  frauds, 
194 

Occupation  under  lease  within  statute  of 

frauds,  194 
Periodical  tenancies,  194 
Surrender,  358 
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LANDLORD  AND  TENANT,  cont'd. 
Statutes  (see  infra.  Destruction  of  Build- 
ings; Forfeiture;  Holding  Over;  Sum- 
mary Proceedings): 
Rent,  265 

Time  of  payment,  273 

Statutory  liens,  see   infra,  Lien  FOR  Ad- 
vances; Lien  for  Rent. 

Statutory  obligation  to  repair  : 
Landlord,  235 

Liability  for  injuries  to  strangers,  242 
Stench,  225 
Sublessor : 

Liability  for  injuries  to  strangers,  242 
Subletting,  see  Leases. 
Subtenant : 

Damages  under  covenant  to  repair  by  sub- 
lessee, 257 
Definition,  163 

Effect  of  surrender  of  lease  on  liability  of 

subtenant,  296 
Estoppel  to  deny  landlord's  title,  418 
Estoppel  to  deny  title  of  lessor,  414 
Forfeiture,  374 
Holding  over,  403 
Liability  to  repair,  255 
Lien  for  rent  on  crops,  333 
Summary  proceedings,  438 
Surrender,  366 
Sufferance,  tenancy  at  sufferance,  177 
Suits  in  equity,  429,  434 
Summary  proceedings,  434 

Breach  of  agreement  in  lease,  446 
By  and  against  whom  proceedings  may  be 
maintained,  436 
Agent  of  landlord,  440 
Assignee,  438,  439 
Assignee  of  rent,  440 
Assignee  of  reversion,  439 
Attornment  not  required,  439 
Effect  of  assignment  of  reversion  on 
landlord's  right  to  maintain  proceed- 
ings, 440 

Equitable  assignee  of  reversion.  439 
Grantor  or  mortgagor  remaining  in  pos- 
session, 438 
Illegal  leases,  438 

Necessity  for  relation  of  landlord  and 
tenant,  436 

Persons  entering  under  tenant,  438 

Subsequent  lessee,  440 

Subtenant,  438 
Character  of  tenancy,  441 
Damages  recoverable  by  landlord,  448 
Defenses,  447 

Abandonment  of  possession,  448 

Estoppel  to  deny  landlord's  title,  447 

Extension  of  lease,  447 

In  general,  447 
Demand  for  possession,  446 
Effect  of  common-law  remedies,  436 
English  staiutes,  435 
Form  of  demand,  446 
Holding  over,  441 
In  general,  434 

Insufficient  property  subject  to  distress, 
445 

Nonpayment  of  rent,  442 

Demand  for  rent,  444 
Effect  of  breach  of  agreements  by  land- 
lord, 443 

Effect  of  counterclaim  by  tenant,  444 
Eviction,  444 
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LANDLORD  AND  TENANT,  cont'd. 
Summary  proceedings,  cont'd. 
Nonpayment  of  rent,  cont'd. 
In  general,  442 
Notice  to  quit,  444 
Redemption  from  forfeiture,  445 
Waiver  of  right  to  institute  proceedings, 
445 

Notice  to  quit,  446 
Overholding  tenants,  441 
Tenancy  not  terminated  by  expiration  of 
term,  442 

Tenancy  terminated  by  forfeiture,  442 
Tenancy  terminated  by  surrender,  442 
Use  of  premises  for  illegal  purposes,  446 
When  proceedings  are  authorized,  441 
Wrongful  dispossession,  448 
Sunday : 

Time  of  payment,  273 
Supporting  lessor  as  rent,  274 
Surrender,  212,  355 
Acceptance  by  tenant  of  new  lease,  359 

Agreement  for  increase  or  reduction  of 

rent,  361 
Agreement  for  new  lease,  360 
Change  in  rent,  361 
Character  of  new  lease,  359 
In  general,  359 
New  lease  must  be  valid,  360 
New  lease  of  part  of  demised  premises, 
360 

Parol  lease,  360 
Power  to  rehabilitate,  361 
Voidable  lease,  360 

What   constitutes   acceptance   of  new 
lease,  361 
Agent,  356,  357 
Assignee  of  reversion,  356 
By  whom  to  be  made,  357 
Cestui  que  trust,  357 
Colessee,  357 

Creation  of  inconsistent  relation,  362 
Definition,  355 

Delivery  and  resumption  of  possession,  362 

Abandonment  by  tenant,  363 
Acceptance   of   keys   by   landlord  on 

abandonment,  364 
Express  agreement  to   surrender  un- 
necessary, 363 
In  general,  362 

Landlord  taking  possession  upon  aban- 
donment, 364 
Necessity  for  landlord's  acceptance  of 

possession,  363 
Reletting  by  landlord  on  abandonment, 
3"5 

Effect  of  surrender,  366 

Effect  on  liability  for  rent,  366 
Estate  of  sublessee  not  affected  by  sur- 
render, 367 
Rights  of  third  persons  acquired  under 

lessee,  366 
Termination  of  relation  of  landlord  and 
tenant,  366 
Effect  of  surrender  on  liability  for  rent : 
Effect  of  surrender  by  lessee  on  liability 

of  subtenant,  296 
Effect  of  surrender  upon  liability  to  as- 
signee of  rent,  296 
Express  contract  to  excuse  payment  of 

rent,  295 
Rent  to  accrue,  294 
Surrender  by  administrator,  296 
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LANDLORD  AND  TENANT,  cont'd. 
Surrender,  cont'd. 

Effect  of  surrender  on  liability  for  rent,  cont'd. 

Surrender  by  assignee,  296 
Surrender  of  part  of  premises,  295 
Surrender  to  one  of  several  joint  lessors, 

296 

How  made,  357 
Infant,  356 

Lease  by  joint  lessors,  356 

Overholding  tenant,  407 

Pirson  non  compos  mentis,  357 

Relation  of  vendor  and  vendee,  362 

Release  distinguished  from,  356 

Reletting  to  third  persons,  361 

Substitution  of  tenants,  361 

Summary  proceedings,  442 

Surrender  by  operation  of  law,  359 

Surrender  in  fact,  357 

Agreement  to  surrender,  357 
Ca  ncellation  and  destruction  of  lease 
358 

In  general,  357 

Leases  under  seal,  358 

Statute  of  frauds,  358 
Termination  of  tenancy  at  will,  188 
Termination  of  tenancy  where  premises 

are  destroyed,  355 
To  whom  to  be  made,  356 
What  constitutes  substitution  of  tenants, 

362 
Taxes : 

Forfeiture  for  breach  of  covenant  to  pay 

taxes,  373 
Lien  for  rent,  336 
Tenancy  at  sufferance,  177 

Arises  from  laches  of  owner,  177 
Change  of  character  of  tenancy,  179 
Emblements,  181 

Grantor  remaining  in  possession,  177 
Holding  over  after  termination  of  preceding 
estate,  178 

Holding  over  after  termination  of  ten- 
ancy, 178 

Lessee  of  tenant  at  will,  179 

Occupation    by    tenant    at    will  after 
termination  of  tenancy,  179 

Subtenants  holding  over,  178 

Tenant  pur  autre  vie  holding  over,  179 
In  general,  177 
Involuntary  sales,  178 
Lessee  of  tenant  at  will,  179 
Liability  for  rent  at  common  law,  180 
Morigagor  holding  over,  178 
Necessity  for  occupation  by  lessee,  177 
Notice  to  quit,  180 

Occupation  by  tenant  at  will  after  termin- 
ation of  tenancy,  179 

Particular  instances  in  which  tenancy 
arises,  177 

Possession  by  servant  after  termination 

of  employment,  179 
Statutory  liability  for  rent,  180 
Subtenants  holding  over,  178 
Terminaiion  of  tenancy,  180 
Trespass  by  landlord  against  tenant,  181 
Vendee  in  possessionafter  contract  broken, 

179 

Want  of  consent  to  occupancy,  177 
Tenancy  at  will,  182 
Assignability,  190 
Assignment  of  tenancy  at  will,  189 
At  will  of  one  party,  at  will  of  both,  182 


LANDLORD  AND  TENANT,  cont'd. 
Tenancy  at  will,  cont'd. 
Care  of  premises,  189 
Change  of  character  of  tenancy,  186 
Contract  necessary,  182 
Emblements,  189 
How  created,  182 
Implied  agreement,  183 
Incidents  attached  to  tenancies  at  will,  189 
In  general,  182 
Interference  by  landlord,  190 
Interference  with  possession  of  tenant  at 

will,  190 
Leases  for  uncertain  terms,  183 
Liability  for  rent,  189 
License  distinguished  from,  182 
Necessity  for  entry  by  lessee,  182 
Negative  consent,  183 

Occupation  pending  negotiations  for  lease, 
184 

Occupation  pending  negotiations  for  pur- 
chase, 185 

Occupation  under  agreement  for  lease,  185 
Occupation  under  invalid  lease,  184 
Parol  issue,  185 

Permissive  occupation  without  payment 

of  rent,  183 
Possession  under  invalid  conveyance  of 

contract  of  sale,  184 
Reservation  of  rent,  182 
Right  of  egress  fo.  removal  of  goods,  iqo 
Rights  of  tenant  with  respect  to  removal 

of  his  property  and  his  family,  igo 
Termination  of  tenancy  at  will,  186 

Alienation  by  landlord,  187 

Death,  187 

Destruction  of  building,  187 

Entry,  186 

Examples,  186,  187 

Forfeiture,  187 

Implication  of  law,  187 

In  general,  186 

Mortgage,  187 

Notice  to  quit,  188 

Notice  to  tenant  of  termination,  189 

Reletting,  187 

Surrender,  188 

Termination  by  implication  of  law,  187 
Waste,  188 

What  is  sufficient  to  show  landlord's 
termination  of  tenancy,  186 
Whether  an  estate  at  will  is  assignable,  190 
Tenancy  for  life,  213 
Assignments,  214 
In  general,  213 

Lease  in  fee  without  words  of  inheritance, 
213 

Lease  without  limitation  of  estate,  213 
Merger,  213 

Termination  of  tenancy,  214 
Waste,  213 
Tenancy  for  years,  207 

Assignment  and  release  of  right,  212 
Cerlainty  determined  bycollateral  matters, 
208 

Certainty  determined  by  matter  ex  post 
facto,  208 

Certainty  of  duration  of  term,  208 

Covenants  for  quiet  enjoyment  as  protec- 
tion to  interesse  termini,  21 1 

Creation,  209 

Death  of  lessee  before  expiration  of  term 
211 
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LANDLORD  AND  TENANT,  cont'd. 
Tenancy  for  years,  cont'd. 

Distinction  between  tenancy  for  years  and 

tenancy  from  year  to  year,  210 
Ejectment,  212 
Eviction,  212 
Future,  209 
In  general,  207 
Interesse  termini,  211 
Judgment  liens,  211 
Lease  to  tenant  in  possession,  213 
Merger,  211 

Nature  of  tenant's  interest,  210 
Option  for  removal  or  continuance  of  term, 
209 

Options  for  terminations  of  lease,  208 
Quality  of  tenancy  for  years,  210 
Release  by  lessor  to  lessee,  211 
Rent,  212 

Reservation  of  rent,  208 
Reversion,  212 

Statutory  proceedings  to  recover  posses- 
sion, 211 
Statutory  provisions,  209 
Surrender,  212 

Term  determinable  upon  contingency,  209 

Termination  of  tenancy,  210 

Terms  for  years  created  by  devise,  209 

To  begin  in  future,  209 

Trespass  quare  clansum  fregit,  212 

Use  and  occupation,  212 

When  lessee  may  enter,  213 

Wills,  209 
Tenancy  in  fee,  314 
Tender : 

Lien  for  rent,  340 

Rent,  292 
Term: 

Definition,  164 
Terminal  days,  206 

Termination  of  tenancy  (see  infra,  Periodical 
Tenancies;  Tenancy  at  Sufferance; 
Tenancy    at    Will;    Tenancy  for 
Years),  353 
By  abandonment,  354 
By  death  of  lessor  or  lessee,  355 
By  destruction  of  demised  premises,  355 
By  efflux  of  time,  353 
By  eviction,  354 

By  expiration  of  lessor's  estate,  354 
By  merger,  353 

By  surrender,  forfeiture,  and  notice  to 
quit,  355 

Notice  to  quit,  see  infra,  Notice  to  Quit. 

Surrender,  366  ■ 
Time,  see  infra,  Rent. 
Time,  computation  of,  206 

Notice  to  quit,  400 
Title,  see  infra,  Disclaimer;   Estoppel  to 

Deny  Landlord's  Title. 
Trespass  (see  infra,  Liability  of  Third  Per- 
sons to  Landlord;  Liability  of  Third 
Persons  to  Tenant): 

Estoppel  to  deny  landlord's  title,  421 

Right  to  treat  overholding  tenant  as  tres- 
passer, 404 

Tenancy  at  sufferance,  181 
Trespass  to  try  title,  434 
Uninhabitable,  310 
Untenantable,  310,  315 
Usages  and  customs : 

Amount  of  rent,  274 

Liability  of  landlord,  217 


IjANDIjORD  AND  TENANT,  cont'd. 
Usages  and  customs,  cont'd. 
Notice  to  quit,  203 
Time  of  payment,  273 
Use  and  occupation,  see  infra,  ACTION  FOR 

Use  and  Occupation. 
"  Used  upon  the  premises,"  337 
Vendor  and  purchaser  (see  infra,  Estoppel  to 
Deny  Landlord's  Title): 
Creation  of  inconsistent  relation,  362 
Grantor  or  vendor  remaining  in  posses- 
sion, 267 

Grantor  remaining  in  possession,  177 
Involuntary  sales,  178 
Lien  for  rent,  see  infra,  Lien  for  Rent. 
Relationship  of  landlord  and  tenant,  166 
Absence  of  agreement  relating  to  pos- 
session, 167 
Agreement  for  purchase  executed  dur- 
ing existence  of  tenancy,  167 
In  general,  166 
Invalid  contract  of  sale,  167 
Part   performance   of   parol  contract, 
167 

Rescission  of  contract  of  sale,  168 
Stipulation  as  to  character  of  vendee's  pos- 
session, 168 
In  general,  168 

Lease  with  option  to  purchase,  169 
Stipulation  for  payment  of  rent  on  de- 
fault, 167 

Stipulation  for  payment  of  rent  until 
conveyance,  169 
Rent  where  vendee  enters  under  agreement  to 
purchase,  269 
Contract  of  purchase  not  consummated, 
267 

Default  of  vendee,  267 
In  general,  267 

Invalid  contract  to  purchase,  268 
Rescission  of  contract  of  purchase,  268 
Stipulation  for  payment  of  rent  by  pur- 
chaser, 268 
Tenancy  at  sufferance,  177,  179 
Vendee     in     possession     after  contract 
broken,  179 
Waiver,  see  infra.  Notice  to  Quit. 
Waiver  of  forfeiture,  see  infra,  Forfeiture. 
"War: 

Rent,  306 
Waste  : 

Forfeiture,  380 

Termination  of  tenancy  at  will,  188 
Water : 

Liability  of  landlord  with  regard  to  water 
brought  upon  premises,  223 
Waterworks : 

Negligent  use  of  waterworks  by  one  ten- 
ant, 223 

Repairs,  223 
Wear  and  tear,  246,  250 

Destruction  of  premises,  254 
Wharves : 

Liabilitv  of  landlord,  240,  241 
Will,  see  infra,  Tenancy  at  Will. 
Years,  see  infra.  Tenancy  for  Years. 
Year  to  year  :  _ 

Distinction    between    tenancies  for  year 
and  tenancies  from  year  to  year,  210 

Notice  to  quit,  203 
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LANK,  454 

LANGUAGE,  454 

LAPSE,  455 

LAPSED  DEVISE,  455 

LAPSED  LEGACY  (see  Legacies  and  De- 
vises), 455 

LARCENOUS  INTENT,  455 

LAKCENY,  456 
Accessories  and  accomplices,  528 

Giving  assistance  lo  thief,  529 

Grades  of  offense  which  admit  of  acces- 
sories, 528 

Grand  and  petit  larceny,  466 

Petit  larceny,  528 

Receiving  stolen  goods,  528 

Testimony  of  accomplice,  529 

What  acts  constitute  one  an  accessory. 
528 

■  Accomplices,  set  infra,  Accessories  and  Ac- 
complices. 

Admissions,  see  infra,   Declarations  and 

Admissions. 
Adultery,  see  infra,  Paramour. 
Aggravation,  see  infra.  Compound  Larceny 
Animals,  514 

Estrays,  521 

Grand  laiceny,  465 
Asportation,  see  infra,  Carrying  Away. 
Attempts  to  commit  larceny,  527 

Attempt  as  substantive  offense,  527 

Consummalion  impossible  for  want  of  sub- 
ject, 528 

What  constitutes  an  attempt,  527 
Bailment,  476 

Breaking  bulk,  479 
Conversion  by  bailee,  477 
Delivery  of  money,  477 
Exceptions  to  rule,  478 
Goods  of  another,  498 

Possession  distinguished  from  mere  cus- 
tody, 476 

Possession  in  person  other  than  general 
owner,  500 

Possession  obtained  with  fraudulent  in- 
tern, 478 

Rule  that  bailment  passes  possession,  476 

Servants  as  bailees,  477 

Statutory  rule  as  to  bailees,  480 

Taking  by  general  owner  from  person 
having  special  property,  499 
Banknotes,  516 
Books  of  account,  517 
Breaking  bulk,  479 

Bringing  stolen  goods  from  another  country  or 
state,  525 

Constitutionality  of  statute,  526 

Doctrine  in  Canada,  525 

Doctrine  in  England,  525 

Doclrine  in  United  States  by  statute,  525 

Doctrine  in  United  States  in  absence  of 
statute,  526 

Property  stolen  in  one  county  and  taken 
into  another,  532 
Building,  see  infra.  Compound  Larceny. 
Burglary,  461 

Compound  larceny,  461 
Carrying  away,  496 

Actual  change  of  position,  496 

Killing  animal  with  intent  to  steal,  497 

Least  removal,  497 


LARCENY,  cont'd. 
Carrying  away,  cont'd. 

Necessity  as  constituent  e'emeni  of  lar- 
ceny, 496 

Possession  of  taker,  498 

Removal  from  one  place  to  another  on 
premises,  497 

Severance  of  thing  attached  to  person,  498 

Slight  removal,  497 

What  constitutes  carrying  away,  496 
Character  in  evidence,  495 
Circumstantial  evidence,  see  infra.  Evidence. 
Claim  of  righl,  523 
Compound  larceny,  460 

American  statutes,  462 

Burglary,  461 

Cases  other  than  burglary,  461 
Definition,  460 
Dwelling-house,  462 
House,  462 

Instances  of  compound  larceny,  460 
Larceny  from  house  or  other  building,  461 
Larceny  from  the  person  other  than  rob- 
bery, 460 
Mails,  463 
Piracy,  463 

Robbery  at  common  law,  460 

United  States,  461,  462 
Confession,  see  infra,  Declarations  and 

Admissions. 
Conflicts  of  laws,  see  infra,  Bringing  Stolen 

Goods  from  Another  Country  or  State. 
Consent : 

Circumstaniial  evidence,  472 

Consent  of  supposed  owner,  471 

Permitting  intended  larceny  in  order  to 
capture  thief,  472 

Taking  by  procurement  or  at  solicitation 
of  owner,  472 

Taking  by  wife's  paramour,  472 

Taking  with  consent  of  owner's  wife,  472 

Taking  without  consent  of  owner,  471 

What  constitutes  consent,  471 
Conspiracy  : 

Jeopardy,  530 
Crops : 

Grand  larceny,  465 
Custody,  see  infra.  Taking. 
Declarations  and  admissions,  494 

Admissions  by  conduct  or  acts,  494 

Claim  of  right,  525 

Declaration  explanatory  of  the  possession 
495 

Declarations  of  accomplice  or  accessory, 

495 

In  general,  494 

Intent,  510 
Definition,  459 

Statutory  definitions,  460 
Degrees  of  grand  larceny,  465 
Delivery,  see  infra,  Taking. 
Different  kinds  of  larceny,  460 

Act  made  larceny  by  statute,  467 

Compound  larceny,  see  infra,  Compound 
Larceny. 

Enumeration  of  classes,  460 

Grand  larceny,  see  infra,  Grand  Larceny. 

Petit  larceny,  see  infra,  PETIT  LARCENY. 

Proof  of  value,  466 

Simple  larceny,  460 

With  respect  to  act  of  taking,  460 

With  respect  to  value  or  nature  of  subject, 
463 
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LARCENY,  cont'd. 

Disfranchisement    and    disqualification  to 

hold  office,  534 
Documents,  515 

Dwelling-house,  see  infra.  Compound  Lar- 
ceny. 
Electricity,  514 
Elements  of  larceny : 

Acts  of  another,  see  infra,  Acts  of  An- 
other. 

Carrying  away,  see  infra,  Carrying  Away. 
Intent,  see  bifra.  Intent. 
The  taking,  see  infra,  Taking. 
Embezzlement  (see  infra,  Taking): 

Jeopardy,  530 
Estrays,  521 
Evidence,  483 

Accomplices,  529 
Circumstantial  evidence : 

Proof  of  fact  of  taking,  483 
Claim  of  right,  525 
Intent,  508 

Admissions,  510 

Adultery  with  owner's  wife,  509 

Attendant  circumstances,  508 

Competency  of  accused  to  testify,  508 

Concealment  of  goods,  510 

Conduct  of  accused,  509 

Declarations,  510 

Disposal  or  conversion  of  goods,  510 
Incapacity  to  form  intent,  508 
In  general,  508 
Other  thefts,  511 

Pecuniary  circumstances  of  accused,  509 
Purchase  from  supposed  owner,  509 
Secrecy  in  acquiring  the  goods,  509 
Possession  of  stolen  goods  as  evidence  of  guilt, 

483 

Character,  495 
Claim  of  ownership,  490 
Declarations  and  admissions,  494 
Exclusive  personal  possession,  489 
Explaining  or  accounting  for  possession, 
490 

Failure  to  explain  possession,  491 
Identification  of  current  money,  487 
Mode  of  proof,  492 
Other  (hefts,  495 
Pecuniary  circumstances,  495 
Possession  in  another  state,  486 
Possession  not  evidence  of  corpus  delicti, 
486 

Possession  of  a  third  person,  488 

Possession  of  part  of  stolen  goods,  487 

Possession  of  stoien  goods  other  than 
those  charged  in  indictment,  493 

Possession  of  stolen  money,  487 

Presumption  of  fact,  485 

Presumption  stronger  as  possession  is 
more  recent,  488 

Province  of  court  and  jury,  489 

Reasonableness  and  credibility  a  ques- 
tion for  jury,  491 

Rebutting  presumption  arising  from  re- 
cent possession,  490 

Recent  possession,  485,  488 

Requisites  of  explanation,  491 

Res  gestce,  493 

Rule  stated,  483 

Satisfactory  explanation  not  required, 
492 

Statements  by  accused,  492 
Testimony  of  accused,  492 
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LARCENY,  cont'd. 
Evidence,  cont'd. 

Possession  of  stolen  goods  a3  evidence  of  guilt, 

cont'd. 

What  constitutes  possession,  487 
What  is  recent  possession,  489 
Possession  of  stolen  goods  other  than  those 

charged  in  indictment,  493 
Identity  of  accused,  493 
Strengthening  presumption,  493 
Whether  competent  as  evidence  of  guile, 

493 

Proof  of  fact  of  taking,  483 

Circumstantial  evidence,  483 
In  general,  483 
Proof  of  taking  by  accused,  483 

Possession  in  another  state,  486 
Possession  not  evidence  of  corpus  delicti, 
486 

Possession  of  stolen  goods  as  evidence 

of  guilt,  483 
Presumption  of  fact,  485 
Resort  to    presumptive  evidence  gen- 
erally, 483 
False  pretenses : 

Jeopardy,  529 
Fear,  471 

"  Felonious  intent,"  460 
Finder  of  lost  goods,  520 

Appropriation,  521 

Appropriation  by  finder,  520 

Belief  that  owner  may  be  found,  522 

Estrays,  521 

Intent  at  time  of  taking,  523 

Knowledge   or   means  of  knowledge  of 

owner,  521 
Necessity  of  seeking  owner,  522 
Restitution,  523 
Statutory  provisions,  520 
Taking  must  be  of  goods  actually  lost,  520 
What  constitutes  larceny  by  finder,  520 
When  goods  are  lost,  520 
Fixtures,  519 

Former  jeopardy,  see  infra,  JEOPARDY. 
"  Fraudulent  taking,"  '460 
Goods  of  another,  498 

Custodia  legis,  499 

Goods  held  under  judicial  process,  499 
In  general,  498 

Party  in  possession  regarded  as  owner, 
498 

Possession  in  person  other  than  general 

owner,  500 
Taking   by  general  owner  from  person 
having  special  property,  499 
Grand  larceny,  463 
Accessories,  466 
Blankets,  465 
Clothing,  465 
Crops,  465 

Degrees  of  grand  larceny,  465 
Distinction  abolished  between  grand  and 

petit  larceny,  466 
Distinction    between    grand    and  petit 

larceny,  466 
Domestic  animals,  464 
Jeopardy,  530 
Nature  of  the  subject,  464 
Petit  larceny,  465 
Petit  larceny  not  included,  464 
Proof  of  value,  466 
Punishment,  534 
Situs  of  subject,  465 
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LARCENY,  cont'd. 
Grand  larceny,  cont'd. 

Things  designated  by  statute  464 

Value  oi  the  subject,  463 
House,  see  infra  Compound  Larceny. 
Husband  and  wife  (see  infra,  Paramour): 

Kule  as  to  husband,  512 

Rule  as  to  wife  512 

Taking  by  wife's  paramour,  472 

Taking   with   consent   of  owner's  wife, 
472 
Intent : 

Delivery  with  intent  to  transfer  title,  481 

Felonious  intent,"  460 
Finder  of  lost  goods,  523 
Possession  obtained  with  fraudulent  in- 

tent,  478 
Intent  in  larceny,  500 

Appropriation  to  taker's  own  use,  504 
Deprivation  of  rightful  owner,  502 
Device  to  increase  wages,  503 
Evidence  of  intent,  see  infra,  EVIDENCE. 
Existence  of  felonious  intent,  501 
Extent  of  deprivation,  502 
Holding  for  reward,  504 
In  general.  500 

Intent  as  element  of  statutory  larceny,  501 
Intent  formed  after  taking,  507 
Nature  of  intent,  502 
Original  taking  a  trespass,  507 
Original  taking  not  intentional,  507 
Pawning,  503 

Pecuniary  gain  not  essential,  505 
Province  of  court  and  jury,  501 
Purpose  to   appropriate  held  necessary 
504 

Purpose  to  appropriate  held  not  necessary, 

506 

Question  for  jury,  507 
Reward,  504 

Subsequent  intent  where  taking  was  a 
trespass,  507 

Taking  to  resell  to  owner,  504 

Taking  with  intent  to  destroy,  505 

Temporary  use,  502 

Time  of  taking,  506 

Time  when  intent  must  exist,  506 

What  constitutes  appropriation,  505 

What  constitutes  deprivation,  503 
Jeopardy,  529 

Doctrine  stated,  529 

Grand  and  petit  larceny,  530 

Larceny  and  burglary,  530 

Larceny  and  conspiracy,  530 

Larceny  and  embezzlement,  530 

Larceny  and  obtaining  goods  by  false  pre- 
tenses, 529 

Larceny  and  receiving  stolen  goods,  530 

Larceny  and  robbery,  530 

Larceny  of  several  articles  at  same  time, 
531 

Larceny  of  several  articles  at  same  time 
belonging  to  one  person,  531 

Larceny  of  several  articles  at  same  time 
where  articles  belong  to  different  per- 
sons, 531 

Property  stolen  in  one  county  and  taken 
into  another,  532 

Test  of  identity  of  offenses,  529 
Joint  tenants  and  tenants  in  common,  512 
Limitation  of  actions,  536 

Lost  properly,  see   infra,   FlNDER  OF  Lost 
Goods. 
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LARCENY,  cont'd. 
Master  and  servant,  474,  511 

Effect  of  delivery  as  giving  possession  or 
mere  custody,  474 

Possession  distinguished  from  mere  cus- 
tody, 473,  474 

Servants  authorized  to  sell,  475 

Special  or  qualified  delivery,  475 
Ownership : 

Things  subject  to  larceny,  513 
Paramour : 

Adultery  with  owner's  wife,  509 

Bailee,  511 
Paramour  of  wife,  472 
Pawning  : 

Intent,  503 

Petit  larceny  (see  infra,  Grand  Larceny),  465 
Distinction  between  grand  and  petit  larceny, 

466 

Distinction   abolished    belween  grand 

and  petit  larceny,  466 
Proof  of  value,  466 
Punishment,  535 
Piracy,  463 

Possession,  see  infra,  Evidence;  Taking. 
Presumption,  see  infra,  Evidence. 
Private  international  law,  see  infra,  Bring- 
ing Stolen  Goods  from  Another  Coun- 
try or  State,  525 
Property  stolen  in  one  county  and  taken  into 
another: 

Jeopardy,  532 
Punishment,  534 

At  common  law,  534 

Cumulation  of  evidence,  536 

Grand  larceny,  534 

Mitigation,  536 

Petit  larceny,  535 

Recommendation  to  mercy,  534 
Putting  in  fear,  471 
Real  property,  518 

Fixtures,  519 

Rule  at  common  law,  518 

Severance  from  freehold,  518 

Statutory  rule,  519 

Things  relating  to  real  estate,  518 

Timber  and  trees,  518,  519 
Recapture,  533 
Receipt,  516 
Receiving  stolen  goods : 

Jeopardy,  531 
Records,  515,  517 

Recovery  of  stolen  goods,  see  infra.  Restitu- 
tion. 
Resell  to  owner,  504 

Restitution,  532 

Action  against  thief,  533 
Action  against  third  person,  533 
Finder  of  lost  goods,  533 
Inducing  thief  to  return  goods,  533 
Recovery  in  civil  actions,  533 
Restitution  in  criminal  proceeding,  532 
Retaking  by  owner,  533 
Rights  and  remedies  of  owner,  532 
Voluntary  reslitution  by  thief,  534 

Retaking  by  owner,  533 

Reward : 

Held  for  reward,  504 

Taking  to  resell  to  owner,  504 

Robbery,  460,  471 
Jeopardy,  530 

Simple  larceny,  460 

Statute  of  limitations,  536 
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LARCENY,  cont'd. 
Statutes  (see  infra.  Compound  Larceny): 

Acts  made  larceny  by  statute,  467 
Subjects  of  larceny,  513 

Animals,  514 

Animals  fern  nature,  514 

Banknotes,  516 

Books  of  account,  517 

Classification  of  subjects,  514 

Consummation  impossible    for  want  of 
subject,  528 

Documents,  515 

Domestic  animals,  514 

Electricity,  5  14 

Fixtures,  519 

General  principles,  513 

Instrument?  constituting  personal  prop- 
erty, 516 

Necessity,  528 

Personal  property,  514 

Proof  of  validity,  517 

Public  records,  517 

Receipts,  516 

Records,  515 

Severance  and  asportation  separate  acts, 
519 

Severance  from  freehold,  518 
Things  of  value,  513 
Things  relating  to  real  estate,  518 
Things  subject  to  ownership,  513 
Timber  and  trees,  518,  519 
Treasury  notes,  516 
Validity  of  instruments,  517 
Taking  (see  infra,  Evidence),  468 
Character  of  act  in  general,  468 
Consent  of  owner,  471 
Consent  of  owner's  wife,  472 
Enumeration  of  places  with  respect  of  the 

taking,  468 
Evidence,  see  infra.  Evidence. 
Goods  in  possession  of  owner,  473 
Goods  in  possession  of  taker,  473 

Bailment,  476 

Breaking  bulk,  479 

Conversion  by  bailee,  477 

Delivery  by  mistake,  a8i 

Delivery  of  money,  477 

Delivery  of  money  to  be  changed,  476 

Delivery  with  intent  to  transfer  title,  481 

Effect  of  delivery  as  giving  possession 
or  mere  custody,  474 

Exceptions  to  rule,  478 

Goods  inadvertently  left  by  owner  with 
another  person,  481 

Master  and  servant,  474 

Money  to  be  applied  to  special  purposes, 
476 

Possession  distinguished  from  mere 
custody,  473 

Possession  obtained  with  fraudulent  in- 
tent, 478 

Rule  stated,  473 

Rule  that  bailment  passes  possession, 
476 

Rule  that  servant  has  mere  custody  as 

distinguished  from  possession,  474 
Servants  as  bailees,  477 
Servants  authorized  to  sell,  475 
Special  or  qualified  delivery,  475 
Statutory  rule  as  to  bailees,  480 
Termination  of  bailment,  479 
Who  are  servants,  475 
Incomplete  transaction,  470 
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LARCENY,  cont'd. 
Taking,  cont'd. 

Taking  by  force  or  putting  in  fear,  471 
Taking  by  fraud,  469 
Taking  by  wife's  paramour  472 
Taking;  denned  and  explained,  46S 
Taking  several  articles  belonging  to  same 

person  a  single  larceny,  468 
Taking  with  consent  of  owner,  471 
Taking  with  consent  of  owner's  wife,  472 
Trespass,  469 

Wrongful  nature  of  act,  469 
Taking  by  authority  of  third  person,  424 
Taking  goods  under  claim  of  right,  523 
Things  subject  to  personal  properly,  514 
Timber,  518,  519 
Treasury  notes,  516 
Trees,  518,  519 
Trespass,  469 

Value  (see  infra,  Grand  Larceny): 

Things  subject  to  larceny,  513 
Who  may  commit  larceny,  511 

Bailees,  511 

Husband  and  wife,  512 

In  general,  511 

Joint  owners,  512 

Servants,  511 
LARGE,  536 
LARGER,  537 
LARGEST,  537 

LASCIVIOUS  (see   Lewd  and  Lascivious 
Cohabitation  and  Conduct),  537 

LA  SCI  VIO  U SA'E SS,  see  Libel  and  Slander. 

LAST,  537 

LASTLY,  539 

LAST  PAST,  538 

LAST  SICKNESS,  538 

LATE,  539 

LATELY,  539 

LATENT  AMBIGUITY,  539 
LATENT  DEED,  539 
LATENT  DEFECT,  539 
LATERAL,  540 

LATERAL  AND  SUBJACENT  SUPPORT, 
54i 

Buildings  from  buildings,  553 

Acquisition  of  right  to  support,  553 
Easement  not  perpetual,  553 
Express  grant,  553 
Grant,  553 
Implied  grant,  553 
In  general,  553 

Liability  for  removal  of  support,  553 
Prescription,  553 
Reasonable  care,  554 
Buildings  from  land,  545 

Acquisition  of  right  to  support,  545 
Condition  of  buildings,  552 
Contractor,  552 

Contributory  negligence  of  owner  of  build- 
ing. 551  .  , 

Degree  of  care  immaterial,  550 

Degree  of  care  required,  548 

Duty  of  adjoining  landowner  to  protect 
his  own  property,  550 
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LATERAL  AND  SUBJACENT  SUPPORT, 

cont'd. 

Buildings  from  land,  cont'd. 

Duty  to  give  notice  of  intended  exoava- 
tion,  548 

Duty  to  protect  adjoining  buildings,  550 

Evidence  admissible,  548 

Excavation  must  be  cause  of  injury,  552 

Excavations  deeper  than  level  of  founda- 
tion of  adjoining  building,  549 

Excavaior  liable  when  negligent,  547 

Excavator  must  use  reasonable  care  not- 
withstanding noiice,  550 

Excavaior  not  ordinarily  bound  to  protect 
adjoining  buildings,  550 

Express  grant,  545 

Extent  of  the  right,  545 

Grant,  545 

Implied  grant,  545 

In  general,  545 

Knowledge  dispenses  with  notice,  550 
Liability  of  adjoining  owner  for  removal 

of  support,  546 
Malicious  excavation,  548 
Manner  of  noiice,  549 
Measure  of  damages,  552 
Notice  required  by  statute,  549 
Prescription,  546 
Question  for  jury,  548 

Removal  where  no  right  to  support  has 

been  acquired,  546 
Removal  where  right  to  support  acquired, 

546 

Statutory  duty  of  excavator  to  protect  ad- 
joining buildings,  550 
Canals,  557 
Contractor,  552 
Contributory  negligence,  551 
Damages,  543,  552 
Definitions,  542 
Eminem  domain,  545 
Highways,  544 

Liability  of   municipality   in  improving 
streets,  554 
Independenl  contractor,  552 
Injunction,  544 
Land  from  land,  542 

Appropriation  of  land  for  lateral  support, 
545 

Excavator  liable  absolutely  for  removal  of 

lateral  support  of  soil,  542 
Future  damages,  544 
In  general,  542 

Lateral  support  for  highway,  544 
Liability  of  adjoining  owner  for  removal 

of  support,  542 
Measure  of  damages,  543 
No  cause  of  action  for  excavation  without 

injury,  543 
Remedy  by  injunction,  544 
Right  to  support  not  lost  by  erection  of 

building  on  land,  543 
Statutory  right  to  support,  542 
When  cause  of  action  accrues,  543 
Mines,  see  infra,  Right  to  Subjacent  Sup- 
port. 

Municipal  corporations : 

Liability  of  municipality   in  improving 
streets,  554 
Notice  of  intended  excavation,  548 

Conflict  of  opinion,  548 

Duty  of  excavator  to  give  notice,  549 

Excavator  must  use  reasonable  care  not- 
withstanding notice,  550 
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LATERAL,  AND  SUBJACENT  SUPPORT, 

cont'd. 

Notice  of  intended  excavation,  cont'd. 
Knowledge  dispenses  with  notice,  550 

Manner  of  notice,  549 
Populous  cities,  549 
Statutory  notice,  549 
Prescription,  546,  553 
Railroads,  557 
Right  to  lateral  support,  542 

Liability  of    municipality  in  improving 

streets,  554 
Of  buildings  from    buildings,  see  infra. 

Buildings  from  Buildings. 
O/  building's  from  land,  see  infra,  BUILD- 
INGS from  Land. 
Of  land  from  land,  see  infra.  Land  from 
Land. 

Right  to  subjacent  support,  555 

Due  care  and  skill,  556 
Duty  of  upper  owner  to  keep  roof  in  re- 
pair, 558 

Effect   of    grant    severing   surface  and 

mineral  estates,  556 
In  general,  555 
Mine,  556 

No  right  to  injure  surface  acquired  by- 
custom  or  prescription,  556 
Prescription,  556 

Right  to  support  for  parts  of  a  house,  558 
Right  10  support  for  railways  and  canals, 

557 

Right  to  support  limited  to  soil  in  its 
natural  state,  557 

Right  to  support  lost  by  terms  of  grant,  557 

Right  to  support  retained  or  granted  with 
surface,  556 

Statutory  provisions,  558 

Surface  owner  entitled  to  subjacent  sup- 
port from  minerals,  556 
Streets : 

Liability  of  municipality   in  improving 

streets,  554 

LATERAL  OR  BRANCH  RAILROADS, 

560 

Definition,  560 

Duty  to  maintain  and  operate,  564 
Eminent  domain,  561 
Condemnation  of  spur  by  another  com- 
pany, 567 

Sidings,  switches,  and  similar  appendages, 

567 

Spurs  to  private  establishments,  565 

Exempt  from  taxation,  565 

Liability  for  negligence  of  auxiliary  com- 
pany, 564 

Mortgage  on  railroad  including  branch  sub- 
sequently built,  564 
Right  to  construct  and  take  land  for  the  pur- 
pose, 56  r 

Acquired  only  by  grant  from  the  state,  561 

Acquisition  of  right  to  lay  track  in  public 
street  or  highway,  561 

Construction  of  legislative  grants,  561 

Construction  of  particular  provisions,  563 

Grants  strictly  construed,  562 

Limitation  as  to  time,  562 

No  right  to  purchase  under  authority  to 
construct  and  operate,  562 

Power  of  president  and  directors  of  com- 
pany, 561 

Right  to  take  lands  presumed  from  au- 
thority to  build  branches,  562 
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LATERAL  OR,  BRANCH  RAILROADS, 

cont'd. 

Sidings,  switches,  and  similar  appendages,  567 
Construction  of  legislative  grants,  568 
In  general,  567 

L'ability  for  negligence  in  operating  side 
track,  568 

Place  of  connection  with  main  track,  563 

Power  to  take  land,  568 

Private  branch  not  included  under  au- 
thority to  construct  sidings  or  switches, 
567 

Right  to  construct,  567 

Siding  or  switch  incidentally  serving  a 
private  use,  567 
Spurs  to  private  establishments,  565 

Acquisilion  of  right  by  owners  of  private 
establishment,  565 

Acquisition  of  right  by  railroad  com- 
panies, 565 

Condemnation  of  spur  by  another  com- 
pany, 567 

Construction  of  particular  provisions  or 

charters  and  general  statutes,  566 
Duty  to  furnish  and  operate,  566 
Right  of  the  public  to  use,  567 
Right  to  const  rucl  and  to  take  land  for  the 
purpose,  565 
Taxation,  565 

LATH,  569 

LATITAT,  569 

LATTER,  569 

LAUNCH,  569 

LAUNDRY,  569 

LAW,  569 

Act,  570 

By  law,  572 

Common  law,  570 

Decisions  of  courts,  570 

Ordinances,  571 

Statutes,  569-70 

Usages  and  customs,  571 

LAW  AND  FACT,  573 

LAW  DAY,  573 

LAWFUL,  573 

Mandatory  or  directory,  574 

LAWFUL  FENCE,  574 
LAWFUL  HEIRS,  574 
LAWFUL  INTEREST,  575 
LAWFUL  ISSUE,  576 
LAWFULLY,  573 
LAWFUL  PURPOSE,  575 
LAWFUL  TRADE,  575 
LAWLESS,  576 
LAW  MERCHANT,  576 
LAW  OF  THE  LAND,  576 

LAW  OF  THE  ROAD,  577 

Ambulance,  586-587 
Bicycles,  582 

Contributory  negligence,  579,  580,  586 
Control,  see  infra,  Horse  Escaping  from 

Control. 
Criminal  law,  590 
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LAW  OF  THE  ROAD,  cont'd. 
Criminal  liability,  590 

Crossings,  see  infra,  Vehicles  and  Persons 
on  Foot. 

Escape,  see  infra,  Horse   Escaping  from 

Control. 
Fire  department,  586-587 
Fog,  585 

Horseback  rider,  581 

Horse  escaping  from  control,  588 

Fitness  of  horse,  588 

Liability  only  in  case  of  negligence,  588 

Negligence  in  controlling  horse,  588 

Keeping  to  the  right,  see  infra,  Meeting 
Vehicles. 

Leaving  horse  unfastened  and  unattended,  589 

Horse  left  in  street,  589 

Intervening  agency,  589 

Person  in  attendanre,  589 

Presumption  of  negligence,  590 

Question  for  jury,  589 

Violation  of  ordinance,  589 
Left  or  right,  see  infra,  MEETING  VEHICLES. 
Look,  duty  to,  585 
Meeting  vehicles,  579 

Bicycles,  582 

Character  of  transportation  subject  to  rule, 

58i 

Construction  of  statute,  580 
Crossings,  582 

Different  classes  of  vehicles,  582 
Evidence  of  negligence,  580 
Extent  of  road  to  be  given,  579 
General  rule  to  keep  to  right,  579 
Justification  for  non-observance  of  rule, 
58i 

Locations  subject  to  rule,  582 
Pedestrians,  582 
Persons  liable,  580 
Persons  on  horseback,  581 
Presumption  of  negligence,  580 
Private  roads,  582 

Reliance  on  other's  observance'of  rule,  579 
Rule  not  decisive  of  liability,  580 
Stopping  vehicle,  581 
Travel  at  night,  581 
Travel  need  not  be  on  right  side,  580 
Whether  conclusive  or  contributory  negli- 
gence, 580 

Murder  and  manslaughter,  590 

Mutual  rights  and  duties  of  travelers  in  gen- 
eral, 577 

Breaking  of  harness  or  vehicle,  578 

Contributory  negligence,  579 

Disposition  of  horse,  578 

Duty  to  avoid  injury  to  others,  577 

Duty  to  look,  578 

Frightening  of  horse,  578 

Leading  horse,  578 

Liability  of  person  frightening  horse,  578 
Ordinary  care  to  be  exercised,  577 
Presumption  of  negligence,  578 
Reliance  on  care  by  others,  578 
Violation  of  law,  579 

Negligence,  see  infra,  MUTUAL  RIGHTS  AND 
Duties  of  Travelers  in  General;  Vehi- 
cles and  Persons  on  Foot.  . 

Night,  travel  at,  581 

Passing  vehicles,  583 

Peculiar  privileges,  586 

Pedestrians,  582 

Vehicles  and  persons  on  foot,  see  infra,  VEHI- 
CLES and  Persons  on  Foot. 
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LAW  OF  THE  IIOAD,  cont'd. 
Private  roads,  582 
Questions  of  law  and  fact : 

Leaving  horse  unfastened  and  unattended, 

589 

Racing  on  highway,  587 

Rate  of  speed,  585,  587 

Right  or  left,  see  infra.  Meeting  Vehicles. 

Same  direction,  see  infra,  VEHICLES  Moving 

in  Same  Direction. 
Speed,  585,  587 

Absence  of  control,  587 

In  general,  587 

Ordinances,  587 

Racing,  587 

Statute,  587 

Violation  of  law,  587 
Vehicles,  see  infra,  MEETING  VEHICLES. 

Vehicles  and  persons  on  foot,  583 

Assumption  as  to  speed,  585 
Contributory  negligence  for  jury,  586 
Defects  in  highway,  584 
Duties  as  to   person    behind  or  beside 

vehicle,  584 
Duties  as  to  persons  crossing  street,  584 
Duties  of  one  walking  in  roadway,  584 
Duty  to  look  and  listen,  585 
General  considerations,  583 
Laborers  in  highways,  586 
Mistake  in  estimate  of  time,  585 
Must  use  ordinary  care  not  to  run  down  a 

pedestrian,  584 
Negligence  generally  question  for  jury, 

586 

Not  negligence  to  walk  in  roadway,  584 

Pedestrians  crossing  highways,  585 

Presence  of  fog,  585 

Priority  in  rights  at  crossing,  585 

Requirements  not    same   as  at  railroad 
crossing,  585 
Vehicle  entitled  to  peculiar  privileges,  586 
Vehicles  moving  in  same  direction,  582 

Driver  of  the  foremost  vehicle,  583 

Duties  in  general,  582 

Passing  vehicles,  583 

Right  to  pass,  583 

Side  on  which  to  pass,  583 

Statutory  provision,  5S2 

Vehicle  at  rest,  583 

LAW  REPORTS,  590 
LAWSUIT,  590 
LAWYER,  590 
LAY,  590 

LAY  CORPORATION,  591 
LAY  DAYS,  591 
LAYING  OUT,  590 
LEAD,  591 
LEADING,  591 
LEADING  QUESTION,  591 
LEAK,  592 
LEAKAGE,  592 
LEAP,  592 

LEARNED  IN  THE  LAW,  592 


LEASES  (see  Landlord  and  Tenant),  593 
Access,  624 
Accretions,  623 
Acknowledgment,  607 
Agents,  611 

Implied  trusts  arising  out  of  renewals,  696 
Agreements  to  lease,  597 

Acceptance  of  offer,  598 

Agreement  to  lease  conveys  no  estate,  598 

Breach  of  agreement  to  lease,  602 

Condition,  603 

Consummation  of  agreement,  597 
Covenants  held  not  usual,  601 
Covenants  held  usual,  601 
Demand  for  lease,  603 

Distinction  between  lease  and  agreement 

to  lease,  598 
Duty  to  tender  lease  for  execution,  603 
Intention  of    parties  prevails  whether  a 

lease  or  an  agreement  to  lease,  599 
Lease  of  property  to  be  constructed,  600 
Provision  for  executing  further  lease,  600 
Provisions  for  re-entry,  602 
Remedies  for  breach,  603 

Action  for  damages,  603 

Breach  by  lessee,  604 

Breach  by  lessor,  603 

Damages  recoverable  for  breach,  604 

Specific  performance,  603 
Statute  of  frauds,  598 
Terms  of  lease  to  be  executed,  601 
Terms  of  tenancy  not  definitely  fixed,  599 
Term  to  commence  in  futuro,  600 
Usual  covenants  and  provisions,  601 
Whether  formal  words  of  letting  required, 

600 

Words  of  demise,  599 
Aliens,  61 1 
Appurtenances,  623 
Assignments,  656 

Assignees  by  way  of  mortgage,  676 
Assignees  in  insolvency  and  bankruptcy 

and  for  creditors,  677 
Assignee's  rights  acquired  by  assignment, 
678 

Breach  of  covenant  against  assignment,  660 

Assignment  between  colessees,  662 
Bankruptcy  and  insolvency,  661 
Consent  to  assignment,  663 
Damages,  662 
Execution  sale,  661 
In  general,  660 
Involuntary  assignments,  661 
Mortgage,  661 

Necessity  of  entry  by  assignee,  662 

Reassignments,  662 

Transfer  by  death,  661 

Voluntary  assignment  by  the  lessee  for 
the  benefit  of  his  creditors,  662 
Consent  to  subletting,  664 
Contract  to  assign,  678 
Executors  and  administrators  of  lessee,  676 
Form  of  assignment,  679 
General  right  to  assign  leasehold  estates,  659 

Construction  of  testrictive  agreement, 
660 

Contract  restrictions  on  right  to  assign 

660 

In  absence  of  express  restrictions,  659 
Leases  in  fee,  660 
Renting  on  shares,  659 
Heirs,  677 

Involuntary  assignments,  664 
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LEASES,  cont'd. 
Assignments,  cont'd. 
Legatees,  677 

Liability  of  assignee  to  lessee,  667 

Breach  of  covenant  prior  to  assignment, 
668 

Claim  for  indemnity,  668 
Covenants  not  affecting  demised  prem- 
ises, 671 
Covenant  to  indemnify,  668 
Damages,  668 
In  general,  667 
Subsequent  assignees,  667 
Liability  of  assignee  to  lessor,  668 
Actual  assignment  necessary,  671 
Actual  reassignment  required,  674 
Assignee  of  interest  of  joini  lessee,  673 
Assignee  of  undivided  interest,  673 
Assignee  by  way  of  mortgage,  676 
Assignee  in  insolvency  and  bankruptcy 

and  for  creditors,  677 
Assignment  of  part  interest  in  leasehold, 
672 

Consent  of  lessor  to  reassignment,  674 
Continued    possession    after  reassign- 
ment, 674 

Effect  of  reassignment  by  assignee,  673 
Executors  and  administrators  of  lessee, 
676 

Express  assumption  by  assignee  of  obli- 
gations of  lease,  675 
Heirs  and  legatees,  67 
In  general,  668 

Liability  of  assignee  for  rent,  669 
Liability  on  breaches  prior  to  assign- 
ment, 675 

Necessity  for  entry  and  occupation  by 

assignee,  672 
Necessity  for  entry  by  second  assignee, 

675 

Object  of  reassignment,  674 
Particular  covenants,  669 
Purchasers  at  judicial  sales,  675 
Receiver  appointed  for  lessee,  677 
Restrictions  on  right  to  assign,  671 
Restrictive  covenants  not  running  with 
leasehold,  671 
Liability  of  lessee  to  assignee,  666 
In  general,  666 

Lien  for  consideration  of  assignment, 
667 

Quality  of  estate,  667 
Quiet  enjoyment  or  warranty,  666 
Liability  of  lessee  to  lessor  after  assignment, 

664 

Acceptance   of   rent    and    consent  to 
assignment,  665 

Assignment  of  part  of  premises,  664 

Assumption  of  obligation  of  lease  by 
assignee,  666 

In  general,  664 

Liability  for  rent,  664 

Substitution  of  tenants,  666 

Surety  and  guarantor,  664 

Surrender  by  assignee,  666 
Parol  evidence  of  assignment,  678 
Presumption  in  favor  of  assignment,  677 
Proof  of  assignment,  677 
Purchasers  at  judicial  sales,  675 
Receiver  appointed  by  lessee,  677 
Recording,  679 

Rights  of  assignee  acquired  by  assign- 
ment, 678 
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LEASES,  cont'd. 
Assignments,  cont'd. 
Seal,  679 

Specific  performance,  679 

Statute  of  frauds,  678,  679 

Statutory  restriction  on  right  to  assign,  663 

Consent  to  subletting,  664 

Effect  of  assignment,  663 

In  general,  663 

Involuntary  assignment,  664 
Terms  of  assignment,  679 
Title,  679 

What  constitutes  assignment,  656 

Associating  third  persons  as  tenants  in 

common,  657 
Conveyance  in  fee  simple,  657 
Covenant  to  redeliver  possession,  658 
Form  of  transfer  immaterial,  657 
In  general,  656 

■  .ease  for  unexpired  term,  657 
Manner  of  transfer  immaterial,  657 
Necessity  for  distinction  between  assign- 
ment and  sublease,  659 
Sublease    distinguished    from  assign- 
ment, 659 
Subletting,  658 
Attestation,  607 
Bankruptcy : 
Assignees,  677 

Breach  of  covenant  against  assignments, 
661 

Basement,  623 

Betterments,  see  infra,  IMPROVEMENTS. 
Boundaries,  622 

Breach  of  agreements   to   lease,  see  infra, 
Agreements  to  Lease. 

Breach  of  covenant,  see  infra,  ASSIGNMENTS; 
Quiet  Enjoyment. 

Building  restrictions,    see   infra.  Restric- 
tions upon  Use  of  Demised  Premises. 

Compensation  for  improvement,  see  inf  ra,  Im- 
provements. 

Conditions : 

Construction  of  leases,  620 

Consent  to  assignment,  663 

Consideration,  605 

Construction  of  leases,  617 
Accretions,  623 
Appurtenances,  623 
Basement,  623 
Boundaries,  622 
Conditions,  620 

Conflicting  or  false  demonstrations,  622 
Construction  by  parlies,  617 
Construction  of  lease  with  regard  to  what 

passes  to  lessee,  622 
Demised  by  number  of  street,  622 
Demise  of  room  or  floor,  623 
Dependent  and  independent  agreements  and 
covenants,  619 

Covenant  to  give  possession  and  to  pay 
rent,  620 

Covenant  to  pay  rent  and  heat  premises, 
620 

Covenant  to  repair  and  pay  rent,  620 
Dependent  and  independent  covenants, 
619 

General  rule,  619 

Illustiations  of  dependency  and  inde- 
pendency of  covenants,  620 
Necessity  for  distinction,  620 
Easements,  623 
Exceptions,  624 
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LEASES,  cont'd. 

Construction  of  leases,  cont'd. 
Growing  crops  and  fruits,  623 
In  general,  617 

Instru  ment  to  be  considered  as  a  whole, 617 
Intention,  617 
Lessee  favored,  617 
Mining  rights,  623 

Parol  or  extrinsic  evidence  to  vary  written 
lease,  618 

Ambiguities,  6ig 

Collateral  agreements,  619 

Custom,  619 

General  rule,  618 

Latent  ambiguities,  619 

Modification  of  terms  of  lease,  619 

Technical  words,  619 
Quarry  rights,  623 
Reservations,  624 
Restrictive  agreements,  660 
Surrounding  circumstances,  618 
What  passes  by  use  of  particular  words, 

622 

With  regard  to  commencement  and  duration 

of  term,  621 
Construction  in  favor  of  tenant,  621 
Custom  in  New  York  city,  621 
Date  and  execution  of  lease,  621 
Error  in  computing  day  of  termination, 

622 

Parol  evidence,  622 
Contracts,  see  infra,  Agreements  to  Lease. 
Corporations,  610 

Covenant,   action  of,   see    Landlord  and 

Tenant. 
Covenant  by  lessee  to  insure,  655 

By  and  against  whomjenforceable,  656 
Effect  upon  rent,  656 
Forfeiture,  656 
In  general,  655 
Remedy  for  enforcement,  656 
Covenant  for  quiet  enjoyment,  see  infra,  Quiet 

Enjoyment. 
Covenants  (see  infra,  Assignments;  Implied 
Covenants  or  Warranties;  Quiet  En- 
joyment): 
Agreements  to  lease,  601 

Covenants  held  not  usual,  601 
Covenants  held  usual,  Goi 
Provision  for  re-enlry,  602 
Usual  covenants  and  provisions  implied, 
601 

Dependent  and  independent  agreements  and 
covenants,  619 
Covenant  to  give  possession  and  to  pay 
rent,  620 

Covenant  to  pay  rent  and  heat  prem- 
ises, 620 

Covenant  to  repair  and  pay  rent,  620 
Dependent  and  independent  covenants, 
619 

General  rule,  619 

Illustrations  of  dependency  and  inde- 
pendence of  covenants,  620 
Necessity  for  distinction,  620 
Forfeiture,  see  Landlord  and  Tenant. 

Covenants  against  subletting,  see  infra,  SUB- 
LETTING. 

Covenants  by  lessee  relating  to  redelivery  of 
possession,  698 

Assignee  of  leasehold,  698 

Covenants  to  surrender  in  particular  con- 
dition, 699 


LEASES,  cont'd. 
Covenants  by  lessee  relating  to  redelivery  of 

possession,  cont'd. 
Damages  for  breach,  700 
Discharge  of  covenant,  698 
Express  covenants  to  redeliver  possession, 

698 

Implied  obligation,  698 
Time  of  bringing  action,  699 

Covenant  to  renew,  see  infra,  Renewals. 

Covenant  to  pay  taxes,  see  infra.  Taxes. 

Covenant  to  repair,  see  Landlord  and  Ten- 
ant. 

Coverture,  609 

Crops,  623 

Cultivation  of  land,  638 

Against  whom  enforceable,  639 
Custom  with  regard  to  cultivation,  638 
Enforcement  of  agreement,  639 
Express  stipulations  relating  to  cultiva- 
tion, 638 

In  absence  of  express  agreement,  638 
Manure,  638 
Damages  : 

Breach  of  agreements  to  lease,  602 
Breach  of  covenant  against  assignments, 
662 

Breach  of  covenant  for  quiet  enjoyment,  628 

Action  for  tort,  629 

Claim  for  mesne  profits,  629 

Costs  of  defending  ejectment,  629 

Eviction,  628 

In  general,  628 

Interference  with  possession,  629 
Refusal  to  deliver  possession,  629 
Value  of  term  lost,  628 
Covenants  by  lessee  relating  to  redelivery 

of  possession,  700 
Covenant  to  pay  taxes,  655 
Liability  of  assignee  to  lessee,  668 
Date,  605 
Definition,  597 
Demise,  words  of,  599,  600 
Designation  of  term,  605 
Easements,  623 
Emphyteutic  leases,  214 

Estoppel  to  deny  landlord' s  title,  see  Landlord 

and  Tenant. 
Eviction : 

Quiet  enjoyment,  625 

Trespass  not  amounting  to  eviction,  626 
Exceptions,  624 
Execution  and  formal  parts,  605 

Acknowledgment,  607 

Attestation,  607 

Consideration,  605 

Date,  605 

Description  of  premises,  605 
Designation  of  terms,  605 
Recording  lease,  607 
Signing  by  lessee,  606 
Signing  by  lessor,  606 
Technical  form  not  required,  605 
Writing  605 
Execution  sale : 

Breach  of  covenant  against  assignments, 
661 

Purchasers  at  judicial  sales,  675 
Executors  and  administrators,  611 

Executor   and    administrator  of  lessee, 

676 

Implied  trusts  where  renewal  is  by  repre- 
sentative, 687 
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LEASES,  cont'd.  . 
Executory  contracts,  see  infra,  Agreements 

to  Lease. 
Fixtures,  639 
Floor,  623 

Forfeiture,  see  Landlord  and  Tenant. 
Fraud : 

Implied    covenant    as   to    condition  of 
premises,  613 
Fraud,  statute  of  see  infra,  Statute  of 

Frauds. 
Guardian  and  ward : 

Implied  trusts  arising  out  of  renewals, 
697 

Guardians,  611 
Heirs  of  lessee,  677 

Holding  over  (see  Landlord  and  Tenant),  403 
Effect  of  holding  over  on  right  to  renew, 
690 

Husband  and  wife : 

Power  of  husband  to  lease  wife's  lands, 
610 

Implied  covenants  or  warranties,  612 
Buildings  under  construction,  614 
Condition  of  premises,  613 
Fraud  and  deceit,  615 
Furnished  houses,  614 

Implied  covenant  as  to  continuance  of  con- 
dition, 614 

On  the  part  of  lessee,  617 
To  pay  rent,  617 
To  redeliver  possession,  617 

On  the  part  of  lessor,  612 

On  condition  of  premises,  613 
Covenant  for  quiet  enjoyment,  612 
Effect  of  restricted  express  covenant,  613 
Fraud  and  deceit,  615 
Furnished  houses,  615 
Leases  of  buildings  under  construction, 
614 

Leases  of  furnished  houses,  614 
Physical  condition  of  premises,  613 
Restriction  to  particular  use  of  premises, 
615 

Restriction  to  peculiar  use,  615 
Statutory  provisions  against  implication 

of  covenants  in  conveyances,  612 
To  give  possession,  615 
Quiet  enjoyment,  612 

Restriction  to  particular  use  of  premises, 
615 

To  give  possession,  615 

Damages  recoverable,  616 
Extent  of  covenant,  616 
In  general,  615 
Remedy  of  lessee,  616 

Implied  trust,  see  infra,  Renewals. 

Improvements,  639 

Agreements  by  lessee  to  make  improve- 
ments, 649 

Agreements  by  lessor  to  make  improve- 
ments, 648 

Compensation  of  lessee  for  improvements,  639 

Acquiescence  of  landlord  in  making  im- 
provements, 640 

Agreement  by  lessor  to  pay  for  improve- 
ments, 641 

Alternate  stipulations  for  compensation 
642 

Assignee  of  leasehold,  645 
Assignment  of  lease,  645 
By  whom  agreement  for  compensation 
may  be  enforced.  645 
1  -  119 


EASES,  cont'd. 
Improvements,  cont'd. 
Compensation  of  lessee  for  improvements,  con. 
Claim   for   betterments   against  para- 
mount owner,  64S 
Consideration  for  agreement  for  com- 
pensation, 642 
Enforcement  of  claim  for  compensation, 
645 

Equiiable  right  to  compensation,  641 
Estimating  value  of  improvements,  646 
Forfeiture  of  term,  643 
Implied  right  to  compensation  for  im- 
provements, 639 
Improvements  by  life  tenant,  640 
Improvements  included  in  agreement 

for  compensation,  642 
Improvements  made  under  mistake,  640 
In  absence  of  agreement,  639 
Interest,  647 

Liability  for  rent  while  retaining  pos- 
session, 646 

Lien  for  compensation,  645 

Loss  and  waiver  of  right  to  compensa- 
tion, 643 

Notice  to  parties  before  appraisement, 

647 

Offset  against  renl,  641 
Performance  by  lessee  of  conditions  pre- 
cedent, 643 
Renewals,  643 

Right  of  lessee  to  retain  possession  until 
paid  for  improvement,  645 

Right  of  parties  to  give  evidence  of 
value,  647 

Statutory  provisions  for  compensation 
to  tenants,  647 

Surrender,  643 

Title  to  improvements,  642 

Valuation  by  appraisers,  646 

Valuation  by  court  or  jury,  647 
Taxes,  651 

Tenant's  right  of  removal  as  regards  fix- 
tures, 639 
Infants,  608 

Disaffirmance,  609 

Infant  lessees,  609 

Leases  by  infants,  608 

Lease  without  rent,  608 

Ratification,  609 
Insanity,  609 
Insolvency : 

Assignees,  677 

Breach  of  covenant  against  assignments, 
661 

Insurance,  see  infra,  Covenant  by  Lessee 

to  Insure. 
Intention,  617 

Whether  lease  or  agreement  to  lease,  599 

Interpretation,  see  infra.  Construction  of 
Leases. 

joint  tenanls  and  tenants  in  common,  610 
judicial  sales : 

Purchasers  at  judicial  sales,  675 
Landlord's  lien,  see  Landlord  and  Tenant. 
Legatees  of  lessee,  677 

Lien  for  compensation  for  improvement,  645 
Lien  of  landlord,  see  Landlord  and  Tenant. 
Light  and  air,  624 
Manure,  638 
Married  women,  609 

Enabling  statutes,  610 

Lease  by  husband  of  wife's  properly,  610 
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LEASES,  cont'd. 

Married  women,  confd. 

Leases  by  and  to  married  women,  609 
Power  of  husband  to  lease  lands  of  wife 
610 

Mines  and  mining,  623 

Mortgages : 

Assignees  by  way  of  mortgage,  676 
Breach  of  covenant  against  assignments, 
661 

Implied  trusts  arising  out  of  renewals,  697 
Notice  of  election  of  purchase,  634 
Notice  of  election  to  renew,  692 
Notice  of  termination  of  optional  lease,  630, 
631 

Notice  to  quit,  see  Landlord  and  Tenant. 
Options,  see  infra,  Privilege  to  Lessee  of 

Purchase. 
Options  to  terminate  leases,  630 

By  whom  notice  of  termination  should  be 
given,  631 

By  whom  privilege  of  termination  may  be 

enforced,  630 
Conditions  to  exercise  the  option,  630 
In  general,  630 
Term  of  notice,  631 

To  whom  notice  of  termination  should  be 
given,  631 
Parol  evidence,  618 

Ambiguities,  619 

Assignments,  678 

Collateral  agreements,  619 

Custom,  619 

General  rule,  618 

Latent  ambiguities,  619 

Modification  of  terms  of  lease,  619 

Technical  words,  619 

Term,  622 
Parties  to  leases,  607 

Aliens,  611 

Capacity  to  contract,  607 
Corporations,  610 
Coverture,  609 
Husband  and  wife,  610 
Infant,  608 
In  general,  607 

Joint  tenants  and  tenants  in  common,  610 

Lunatic,  609 

Married  women,  609 
Partnership : 

Implied  trusts  arising  outof  renewals,  696 
Perpetuities,  611 

Possession,  see  infra.  Holding  Over. 
Premises  : 

Boundaries,  622 

Implied   covenants    as   to   condition  of 

premises,  613 
What  passes  by  use  of  particular  words, 

622 

Premises,  description  of,  605 
Privilege  to  lessee  of  purchase,  C31 

Abandonment  of  election,  632 

By  and  against  whom  enforceable,  632 

Certainty,  632 

Computing  time,  633 

Conditions  to  exercise  the  option,  633 

Exercise  of  option,  632 

Forfeiture  of  term,  634 

In  general,  631 

Operation  of  option,  632 

Tender  of  deed  for  execution,  633 

Time  within  whicK  option  must  be  exer- 
cised, 633 
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Privilege  to  lessee  of  purchase,  cont'd. 

To  whom  notice  of  election  to  be  given 
634 

Purchase,  see  infra,  Privilege  to  Lessee  of 

Purchase. 
Quiet  enjoyment,  625. 
Breach  of  covenant,  625 

Accidental  injuries  to  premises,  628 
Actsof  lessor  not  amounting  to  eviction 
626 

Cultivation,  628. 
Eviction  by  lessor,  625 
Eviction  by  paramount  title,  625 
Eviction  through  termination  of  lessor's 

estate,  627 
Failure  to  deliver  possession,  627 
Interference  through  default  of  lessee, 

628 

Interference     through     statutory  au- 
thority, 627 
Outstanding  prior  lease  by  lessor,  625 
Restriction  upon  use,  627 
Tortious  acts  of  third  persons,  625 
Trespass  not  amounting  to  eviction,  626 
Unasserted  outstanding  paramount  title, 
625 

By  and  against  whom  enforceable,  628 
Costs  of  defending  ejectment,  629 
Covenant  implied,  625 
Damages,  628 
Damages  for  eviction,  628 
Damages  for  interference  with  possession, 
629 

Damages  in  action  for  tort,  629 

Implied  covenants,  612 

Protection  to  interesse  termini,  211. 

Repairs,  217. 
Reassignment,  662 
Receivers,  611 

Receiver  appointed  by  lessee,  677 
Recording : 

Assignments,  679 
Re-entry : 

Agreements  to  lease,  602 
Remedies,  see  Landlord  and  Tenant. 
Renewals,  6S4 

Against  whom  enforceable,  694 

By  whom  enforceable,  693 
Assignee  of  leasehold,  693 
In  general,  693 

Custom,  685 

Effect  of  renewal  on  obligations  under 

expired  lease,  696 
Election  with  regard  to  option  to  renew,  689 

Effect  of  holding  over,  690 
In  general,  689 

Option  to  renew  must  be  exercised  in 
entirety,  691 

Right  of  lessee  to  claim  renewal,  691 

Right  of  lessor  to  hold  lessee  for  re- 
moval, 690 

Time  of  election,  689 
Implied  trusts  arising  out  of  renewals,  696 

Agent,  696 

Colessee,  696 

Executor  or  administrator,  697 
Guardians,  697 
In  general,  696 

Payment  of  consideration  for  renewal, 

698 

Renewals  by  life  tenant  of  leasehold,  697 
Renewals  by  one  partner,  696 
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LEASES,  cont'd. 
Renewals,  cont'd. 
Implied  trusts  arising  out  of  renewals,  cont'd. 
Renewals  of  mortgagor  or  mortgagee, 
697 

Remedies  of  lessee,  694 

Action  for  damages,  694 
Right  to  renewal  as  defense  in  eject- 
ment or  summary  proceedings,  694 
Specific  performance,  695 
Right  to  renewal  in  general,  684 
Statutory  provisions,  685 
Waiver  and  loss  of  right  and  conditions  of 
renewal,  691 
Conditions  precedent  to  right  to  renew 
691 

Forfeiture  of  term,  691 
In  general,  691 

Notice  of  election  to  renew,  692 
Performance  by  lessee  of  agreements  in 

lease,  692 
Privilege  of  extension,  693 
Provisions  for  inserting  new  lives,  693 
Rent,  see  Landlord  and  Tenant. 

Repairs,  see  LANDLORD  AND  TENANT. 
Reservations,  624 

Restrictions  upon  use  of  demised  premises,  634 

By  and  against  whom  restrictions  enforce- 
able, 637 

Construction  of  restrictive  clauses,  635 
Dangerous  trade,  636 
Dwelling-house,  635 
Enforcement  of  restrictions,  637 
Examples  of  particular  restrictive  clauses, 
636 

Express  restrictions  upon  use,  634 
Fraud,  634 

In  absence  of  express  restrictions,  634 
Nuisances,  636 

Offensive  trade,  business,  or  act,  636 

Overlapping  business,  637 

Power  to  restrict  use,  634 

Remedy  for  enforcing  restrictions,  637 

Restrictions  binding  on  lessor,  634 

Shop  or  retail  shop,  635 
Room,  623 
Seal : 

Assignments,  679 
Signing,  606 

Proof  of  acceptance,  606 

Signature  by  lessee,  606 

Signature  by  lessor,  606 

Statute  of  frauds,  606 
Special  assessment,  653 
Specific  performance : 

Agreements  to  lease,  603 

Assignments,  679 

Renewals,  695 
Statute  of  frauds  : 

Assignments,  678,  679 

Signing,  606 
Street  number,  622 
Subletting,  679 

Breach  of  covenant  against  subletting,  681 

Contract  restrictions  on  right  to  sublet,  680 

Distinction  between  assignments  and  sub- 
lease, 659 

Distress  and  lien  of  landlord,  683 

Effect  of  subletting  as  between  lessor  and 
lessee,  684 

General  construction  of  restriction,  680 

General  rights  acquired  by  sublessee,  683 

General  right  to  sublet,  680 
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LEASES,  cont'd. 
Subletting,  cont'd. 
In  general,  658,  679 
Involuntary  subletting,  681 
Letting  lodgings,  681 

Liability  between  sublessor  and  sublessee, 

684 

Liability  of  sublessee  to  lessor,  682 
Remedy  of  lessor,  682 

Reservation  of  rent  and  power  of  re-entry, 
658 

Reversion,  658 
Reversion  by  estoppel,  658 
Right  in  absence  of  express  restrictions, 
680 

Statutory  restrictions  on  right  to  sublet, 
680 

Subletting  with  consent  of  lessor,  681 
What  constitutes,  679 
What  constitutes  sublease,  658 
Surrender,  see  Landlord  and  Tenant. 
Taxes,  650 
Covenant  by  lessee  to  pay  taxes,  651 
Breach  of  covenant,  654 
By  and  against  whom  covenant  enforce- 
able, 655 

Character  of  tax,  charge,  or  assessment, 
652 

Damages  for  breach  of  covenant,  655 
Demand  for  payment,  054 
In  general,  651 

Remedy  for  breach  of  covenant,  654 
Special  assessments,  653 
Taxes  imposed  by  subsequent  statute, 
654 

Time  of  levy  or  assessments,  652 
What  taxes,  charges,  and  assessments 
included  in  covenant,  652 
Improvements,  651 

Liability  for  and  agreements  relating  to 

taxes,  650 
Water  tax,  650 
Term  : 

Construction  of  leases  with  regard  to  com- 
mencement and  duration  of  term,  621 

Construction  in  favor  of  tenant,  621 
Custom  in  New  York  city,  621 
Date  and  execution  of  lease,  621 
Error  in  computing  day  of  termination, 
622 

Parol  evidence,  622 
Designation  of  term,  605 
Options  to  terminate  leases,  see  infra,  Op 

tions  to  Terminate  Leases. 
Terms  for  which  leases  may  be  granted,  611 

Common  law,  611 

Constitutional  provision  in  New  York, 
611 

Perpetuities,  611 

Statutes,  611,  612 
Termination,  see  Landlord  and  Tenant. 
Time,  computation  of,  633 
Trusts  : 

Implied    trusts    where    renewal    is  by 

trustee,  697 
Trustees,  611 
Usages  and  customs : 

Cultivation,  638 

Use  of  demised  premises,  see  infra,  RESTRIC- 
TIONS upon  Use  of  Demised  Premises. 

Warranties,  see  infra,  Implied  Covenants 
or  Warranties. 

Water  tax,  650 
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Legacies  and  Devises, 


LEASES,  cont'd. 
Way  of  access,  624 
Writing,  605 

LEAST,  700 

LEATHER,  700 

LEAVE,  700 

LEAVING  NO  ISSUE,  702 
LECTURES,  703 
LEDGE,  703 

LEGACIES  AND  DEVISES,  704 

Acceptance  and  refusal  (see  infra,  Lapsed, 
Void,  Revoked,  and  Refused  Legacies 
and  Devises),  743 
Devises,  743 
Acceptance  by  act  of  the  devisee,  744 
Acceptance  relates  to  testator's  death, 
744 

Burden  of  proving  renunciation  or  dis- 
claimer, 744 
How  presumption  of  acceptance  may  be 

overcome,  743 
Implied  acceptance,  743 
Necessity  of  express    renunciation  or 

disclaimer,  743 
Presumption  of  acceptance,  743 
Executor's  acceptance  or  refusal  of  legacy 

bequeathed  to  him,  745 
Executors  and  administrators,  787 
Legacies,  745 

Acceptance  in  general,  745 
Executor's    acceptance   of   legacy  be- 
queathed to  him,  745 
Executor's  refusal  of  legacy  bequeathed 

to  him,  745 
Legacy  upon  condition  precedent,  745 
Obligations  and  estoppels  resulting  from  ac- 
ceptance of  legacies  or  devises,  746 
Doctrine  of  election,  747 
In  general,  746 

Legacies  burdened  with  a  condition,  746 
Actions,  see  infra.  Remedies  of  Creditors. 
Actions  against  devisees  and  other  legacies 

to  obtain  legacy,  805 
Actions  by  legatees  to  enforce  payment  of  lega- 
cies, 801 
Against  the  executor,  801 
Applications  to  probate  court  for  legacy, 

805 
Bond,  803 
Common  law,  801 
Equil  y,  803 

Limitation  of  actions,  803 
Prerequisites  to  a  right  of  action  at  law,  802 
Presumption  of  payment  of  very  stale  de- 
mands, 805 
Statutory  rule,  802 

Time  within  which  suit  should  be  brought, 

803 

Where  executor  ceases  to  hold  property  in 
his  character  of  executor,  802 
Actions  of  legatees  to  recover  assets,  800 

Collection  and  distribution  of  estate  by 
mutual  agreement,  801 

Collusion  between  debtor  to  estate  and 
executor,  801 

Exceptions  to  rule,  801 

Executor  insolvent,  801 

Executor  refusing  to  act,  801 

General  rule,  800 

Where  administration  has  been  closed,  801 
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LEGACIES  AND  DEVISES,  cont'd. 
Ademption  and  revocation,  759 
Conditional  revocation,  759 
Conveyance  of  land  devised, 760 
Effect  of  revocation  of  particular  gift  on 

other  gifts  to  same  beneficiary,  760 
In  general,  759 

Intent  to  revoke  must  be  clear,  759 

Realizing  on  securities,  760 

Subsequent  will  disclaiming  intention  to 

revoke,  759 
Where  reason  given  for  revocation  does 
not  exist,  759 
Aliens,  735 
Annuities,  710 

Interest,  796 
Associations,  see  Societies  and  Clubs. 
Attachment,  806 
Attesting  witnesses,  737 

Devise  or  legacy  must  be  beneficial  and 

direct  to  be  avoided,  738 
Effect  of  legislation  removing  incompe- 
tency for  interest,  739 
Gift  to  attesting  witness,  avoided  will,  737 
Gift  to  attesting  witness  void,  738 
Gift  to  husband  or  wife  of  a  subscribing 
witness,  739 
Bankruptcy : 

Debts  due  from  bankrupt,  782 
Bastard,  736 
Bequest,  710 

Bonds  (see  infra,  Specific  Legacies  and 
Devises): 

General  legacies,  713 
Burden  of  proof : 

Lapsed,  752 
Charging  debts  and  legacies,  747 
Charities,  741,  742,  743 
Children,  see  infra.  Lapsed,  Void,  Revoked, 

and  Refused  Legacies  and  Devises. 
Classes  of  legacies  and  devises,  711 

Conditional  bequests,  see  infra.  Conditional 
Bequests. 

Cumulative  and  repeated  or  substituted  be- 
quests, see  infra.  Cumulative  and  Re- 
peated or  Substituted  Bequests. 

Demonstrative  legacies,  see  infra,  Demon- 
strative Legacies. 

General  legacies,  see  infra,  General 
Legacies. 

Residuary  legacies  and  devises,  see  in fra, 
Residuary  Legacies  and  Devises. 

Specif c  legacies  and  devises,  see  infra, 
Specific  Legacies  and  Devises. 

Substitutional  bequests,  see  infra,  SUBSTITU- 
TIONAL Bequests. 

Vested   or    contingent  bequests,   see  infra, 
Vested  or  Contingent  Bequests. 
Compromise,  768 
Conditional  bequests,  731 

Absolute  liability  to  perform  condition 
subsequent,  734 

Condition  precedent,  732 

Condition  subsequent,  732 

Definition,  731 

Effect  of  impossibility  of  performance, 
734 

Illustrations  of  subsequent  conditions,  733 
Legacy  on  condition  of  appearance,  733 
Performance,  733 
Time  of  performance,  734 
Validity  of  condition,  733 
Contingent  bequests,  731 
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LEGACIES  AND  DEVISES,  cont'd. 

Contracts  and  compromises  between  legatees  and 
devisees,  768 
Agreements  for  division  of  property,  76S 
Clear  mistake  in  making  a  partition  and 

settlement,  768 
Consideration,  768 
Construction,  769 
Corporations,  741 

Corporation  not  in  esse  at  testator's  death, 

741 

Dissolution  of  corporation,  750 
Lapsed,  void,  revoked,  and  tefused  lega- 
cies and  devises,  750 
Whether  corporations  may  be  devisees  or 
legatees,  741 
County,  741 

Creditors,  see  infra,  Remedies  of  Creditors; 

Satisfaction. 
Creditors'  bills,  806 
Crops : 

Specific  legacies  and  devises,  721 
Cumulative  and  repeated  or  substituted  bequests, 

726 

Admissibility  of  parol  evidence,  730 

Duplicate,  substituted,  and  explanatory 
codicils,  727 

Explanation  of  terms,  726 

Expression  of  motive,  728 

Extrinsic  evidence,  729 

Form  of  instrument,  727 

Incidents  of  cumulative  and  substituted 
bequests,  730 

Intention  of  testator,  726 

Internal  evidence,  726 

Language  expressing  intent,  726 

Legacies  of  quantity  given  by  different  in- 
struments, 729 

Legacies  of  quantity  given  by  same  instru- 
ment, 729 

Legacies  unequal  in  amount,  729 

Nature  of  legacies,  729 

Pecuniary  legacies  coupled  with  gift  of 
specific  thing,  728 

Rules  of  construction,  726 

Separate  instruments,  what  are,  730 

Specific  thing  bequeathed  twice   to  the 
same  person,  729 
Death: 

Prevention  of  lapse,  754 
Substitution,  754 

To  whom  legacy  is  to  be  paid  where  lega- 
tee has  died,  791 

When  legacy  or  devise  will  lapse,  748 

Ad  vancement  during  lifetime  of  legatee, 

749  . 
Death  after  vesting  of  interest,  749 

General  rule  stated,  748 
Legacy  to  a  debtor,  749 
Debts  (see  infra,  Satisfaction): 

Charging  debts  and  legacies,  747 
Definitions,  709 
Annuities,  710 

Appointment  of  residuary  legatee  to  take 

all  testator's  property,  710 
Bequest  of  interest  or  income  of  fund, 

7ii 

Bequest  or  devise  of  income,  rents,  etc., 

711 
Devise,  711 

Lapsed,  void,  revoked,  and  refused  lega- 
cies and  devises,  747 
Legacy,  709 
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LEGACIES  AND  DEVISES,  cont'd. 
Definitions,  cont'd. 

Legacy  applicable  to  real  estate  if  testator 

so  intended,  710 
Legacy  by  implication,  711 
Legacy  distinguished  from  gift  causa  mor- 
tis, 710 

Legacy  primarily  applicable  to  personalty, 
710 

Satisfaction,  769 
Demonstrative  legacies,  721 
Abatement,  721 
Ademption,  721 
Characteristics,  721 
Definition,  721 

Demonstrative  annuities,  722 
Incidents,  721 

Instances  of  demonstrative  legacies,  722 
Intent  of  testator  the  criterion,  722 

Devisees,  see  infra,  Contracts  and  Compro- 
mises Between  Legatees  and  Devisees; 
Lapsed,  Void,  Revoked,  and  Refused 
Legacies  and  Devises;  Who  May  Be 
Devisees  or  Legatees. 

Devolution,  760 

Devisees  where  there  is  a  residuary  clause,  763 
Common  law,  763 

Devise  coupled  with  conditions,  764 
Distinction  between  lapsed  and  void  de- 
vises, 764 

Heirs  at  law  and  not  residuary  devisees 
entitled  to  lapsed  or  void  devises,  763 

Intention  of  testator,  764,  765 

Modern  rule,  764 
Gift  of  proceeds  of  realty,  767 
Lapse  or  invalidity  as  to  one  of  several 

residuary  legatees  or  devisees,  765 
Legacies  where  there  is  a  residuary  clause,  761 

Lapsed  and  void  legacies  pass  under 
residuary  clause,  761 

Residue  of  particular  fund,  762 

Rule  stated,  761 

When  lapsed  or  void  legacies  are  ex- 
cluded from  residuary  clause,  762 
Where  estate  insufficient  to  pay  all  gen- 
eral legacies  in  full,  763 
Legacy  charged  on  devise,  766 
Legacy  excepted  from  devise,  767 
Revoked  bequest  or  devise,  766 
Right  of  distributee  who  is  not  made  a 

legatee  for  reasons  given,  766 
Several  legatees  or  devisees,  765 
Testamentary  directions  as  to  devolution, 
'  767 

Void  limitation  over,  707 
Where  residuary  gift  fails,  765 
Where  there  is  a  residuary  clause,  761 
Where  there  is  no  residuary  clause,  760 

Disclaimer,  see  infra,  Acceptance  and  Re- 
fusal. 

Ejusdem  genet  is,  723 

Election,  see  infra,  Acceptance  and  Refu- 
sal, 747 
Equitable  election,  747 

Estoppel  :  , 

Estoppels  resulting  from  acceptance  ot 
legacies  or  devises,  746 
Executors  and  administrators  (see  infra,  Satis- 
faction): 
Acceptance  and  refusal,  787 
Actions  of  legatees  to  enforce  payment  of lega- 
cies, see  infra,  Actions  of  Legatees  to 
Enforce  Payment  of  Legacies. 
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LEGACIES  AND  DEVISES,  cont'd. 
Executors  and  administrators,  cont'd. 

Actions   of  legatees    to  recover  assets,  see 
infra.  ACTION  OF  LEGATEES  TO  RECOVER 

Assets. 

Assent  of  personal  representative  to  payment, 

Effect  of  assent,  7S6 

Entry  amounting  to  assent  where  legacy 

is  to  executors,  788 
Form  of  assent,  787 

Legacies  of  chattels  real  to  executors. 

788 

Legacy  to  executor,  787 
Necessity  of  assent,  785 
When  assent  may  be  compelled,  786 
Retainer  : 

Equitable  doctrine  of  retainer,  781 
Recitals  precluding  exercise  by  execu- 
tors of  the  right  of  retainer,  780 
When  refusal  may  impose  a  trust  on  ex- 
ecutor, 760 
Felons,  736 
Garnishment,  806 
General  legacies,  711 
Abatement,  712 
Ademption,  712 

Bequest    for    investment    in  particular 

security,  712 
Bequest  of  all  testator's  property,  713 
Characteristics,  712 
Definition,  711 

Devise  or  bequest  of  residue,  713 
Enumeration  of  particular  articles,  713 
Goods  and  chattels  of  designated  quantity 

or  amount,  772 
Incidents,  712 

Inclination  to  construe  legacies  as  general 
712 

Instances  of  general  legacies,  712 
Interest,  see  infra,  Interest. 
Legacy  for  special  purpose,  712 
Mode  of  payment,  712 
Pecuniary  legacies,  712 
Stocks,  bonds,  and  other  securities,  713 
Gift  causa  mortis,  710 

Gift  inter  vivos,  see  infra,  SATISFACTION. 
Gift  to  dead  person  void,  758 
Heirs  : 

Heirs  at  law  and  not  residuary  devisees 
entitled  to  lapsed  or  void  devises,  763 

Prevention  of  lapse,  754 
Heirs  of  testator,  740 

Common-law  rule  as  to  validity,  740 

Devise  to  heirs  of  testator,  740 

Estate  devised  differing  from  estate  cast 
by  descent,  740 
Husband  and  wife : 

Debts   owing    by    husband    of  legatee 
782 

Gift  to  the  husband  or  wife  of  a  subscrib- 
ing witness,  739 

Satisfaction,  776 
Illegitimate  children,  736 
Infants : 

Interest  on  legacy,  798 

Legacy  payable  after  majority,  793 

Time  of  payment,  792 

To  whom  legacy  is  to  be  paid,  791 
Insanity : 

To  whom  legacy  to  insane  person  is  to  be 
ptid,  791 
Intent,  see  infra.  Satisfaction. 
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LEGACIES  AND  DEVISES,  cont'd. 
Interest,  see  infra.  Who  May  Be  Devisees 

or  Legatees. 
Interest  on  legatee's  indebtedness,  783 
General  legacies,  793 
Adult  child,  798 
Annuities,  796 

Definite  sum  of  money  for  life,  796 

Effect  of  provision  in  will  extending 
time  of  settlement  of  estate,  794 

Effect  of  statutes  changing  time  of  pay- 
ment, 794 

Infant  child,  798 

In  general,  793 

Legacy  chargeable  on  land,  796 

Legacy  in  satisfaction  of  debt,  7gg 

Legacy  to  child,  798 

Legacy  to  widow,  797 

Legatee  not  in  situation  to  receive  leg- 
acy, 794 

Lieu  of  dower,  797 

Necessity  of  demand,  794 

Settlement  of  estate  delayed  by  litiga- 
tion, 794 

Where  no  time  of  payment  is  specified 
793 

Where  time  for  interest  to  begin  is  fixed 
,795 

Where  time  of  payment  of  legacy  is 
fixed  by  will,  795 
Rate  of  interest,  800 
Residuary  legacies,  799 
Satisfaction,  783 
Specific  legacies,  799 
Waiver  of  interest,  800 
When  will  contains  no  direction,  783 
When  will  directs  deduction  of  debts,  7S3 
Joint  tenants  and  tenants  in  common,  751, 
752 

Lapsed,  void,  revoked,  and  refused  legacies  and 
devises,  747 

Ademption,  see  infra,  Ademption  and  Rev- 
ocation. 
Definition,  747 

Devolution,  see  infra,  DEVOLUTION. 

Executor,  trust  imposed  by  refusal,  760 

Lapsed,  747 

Meaning  of  terms,  747 

Prevention  of  lapse,  753 

Application  of    testamentary  appoint- 
ment under  will  of  another,  758 
Application  to  legacies  or  devises  to  a 

class,  757 
By  testamentary  directions,  753 
Children  of  legatee  or  devisee  take  di- 
rectly from  testator,  757 
Construction  of  statutes,  756 
Debts  due  testator  by  original  legatee  or 

devisee,  757 
Effect  of  statutes,  756 
Effect  of  words  of  limitation,  754 
General  review  of  statutes,  '755 
"  Or,"  754 

Power  of  testator,  753 
Retroactive  effect  of  statutes,  757 
Statute  cannot  control  if  inconsistent 

with  will,  758 
Statutory  provisions,  755 
Substitution,  753 
Succession.  753 
Testamentary  directions,  753 
Use  of  the  term  "  or,"  754 
Where  legatee  dead  when  will  made,  754 
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LEGACIES  AND  DEVISES,  cont'd. 

Lapsed,  void,  revolted,  and  refused  legacies  and 
devises,  cont'd. 
Prevention  of  lapse,  cont'd. 

Who  are  children  or  other  descendants 

of  testator,  756 
Who  are  heirs  of  legatee  or  devisee,  756 
Who  are  issue  or  lineal  descendants  of 

legatee  or  devisee,  756 
Who  are  relations  of  testator,  756 
Refusal  may  impose  a  trust  on  executor, 

760 
Refused,  747 
.  Renounced,  747 
Revocation,  see  infra,  Ademption  and  Re- 
vocation. 
Revoked,  747 
Void,  747 

What  interest  lapses,  752 

Direction  as  to  application  of  income 

from  legacy,  753 
General  rule,  752 

Legacy  charged  on  land  devised,  753 
Tenant  for  life  dying  before  testator,  752 
Tenant  renouncing,  753 
What  legacies  and  devises  are  void,  758 
Gift  to  dead  person,  758 
In  general,  758 

Statutory  change  in  general  rule  as  to 
gift  to  dead  person,  75S 
When  legacy  or  devise  will  lapse,  748 

Advancement  on  account  of  legacy  made 

in  the  lifetime  of  the  legatee,  749 
After  vesting  of  interest,  749 
Burden  of  proof  as  to  lapse,  752 
Change  of  fund  or  securities,  751 
Change  of  situation,  750 
Conditional  or  contingent  gift,  751 
Death  after  vesting  of  interest,  749 
Death  of  beneficiary,  748 
Dissolution  of  corporal  ion  or  associa- 
tion, 750 

Gift  to  a  class  as  tenants  in  common,  752 
Gift  to  several  persons  as  a  class,  751 
Gift  to  several  persons  distributively,  751 
Legacy  to  a  debtor,  749 
No  one  in  existence  capable  of  taking, 

75°  ,  .  , 

Statutes    abolishing    survivorship  be- 
tween joint  tenants,  752 
When  refusal  may  impose  a  trust  on  ex- 
ecutor, 760 

Legacy  applicable  to  real  estate  if  testator 

so  intended,  710 
Legatees,  (see  infra,  Contracts  and  Compro- 
mise Between  Legatees  and  Devisees; 
Lapsed,  Void,  Revoked,  and  Refused 
Legacies  and  Devises;  Who  May  Be 
Devisees  or  Legatees),  821 
Examples,  821,  822 
Legatee  including  devisee  in  will,  821 
Statutes,  821 
Limitation  of  actions  : 

Actions  by  legatees  to  enforce  payment  of 

legacies,  803 
Debts  barred  by  limitation,  782 
Limitation,  words  of : 

Prevention  of  lapse,  754 
Money,  see  infra,  Specific  Legacies  AND 

Devises. 
Municipal  corporations,  741 
"  Or,"  754 
Paramours,  736 
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LEGACIES  AND  DEVISES,  cont'd. 
Parent  and  child : 

Satisfaction  of  legacies  by  gifts  inter  vivos, 
783 

Parol  evidence : 

Cumulative  and  repeated  or  substituted 

bequests.  730 
Release  of  debt  by  legacy  or  devise  to 

debtor,  7S3 
Satisfaction,  776 

Satisfaction   of   legacies    by   gifts  inter 
vivos,  785 

Payment  (see  infra.  Remedies  of  Creditors^, 
785 

Actions  of  legatees  to  enforce  payment  of 
legacies,  see  infra,  Action  of  Legatees 
to  Enforce  Payment  of  Legacies. 
Assenl  of  personal  representative,  785 
Assent  of  personal  representative  com- 
pelled, 786 
Currency,  792 
Debts  priorities,  785 

Effect  of  assent  of  personal  representative, 

786 

Form  of  assent  of  personal  representative, 
787 

In  general,  785 
Interest,  see  infra.  Interest. 
Legacies  of  chattels  real,  788 
Legacy  to  executor,  787 
Medium  of  payment,  792 
Mode  of  payment  in  general,  792 
Money,  792 

Necessity  of  assent  of  personal  representa- 
tive, 785 

Subordination  of  legacies  to  debts,  785 
Taking  security  from  legatee,  789 
In  general,  789 

Legacy  subject  to  limitation  over  upon 

a  subsequent  term,  790 
Legatee  of  money,  790 
Security  given  by  first  taker  of  particu- 
lar estate,  789 
Statute,  790 

Will  dispenses  with  security,  79° 
Time  of  payment  (see  infra,  Interest),  792 
Infant,  792 
In  general,  792 

Legacy  payable  after  majority,  793 
Postponed  by  terms  of  will,  792 
Under  statute,  792 
To  whom  legacy  is  to  be  paid,  791 

Gift  of  life  estate,  791 
Infant,  791 
In  general,  791 
Insane  person,  791 
Where  legatee  has  died,  791 
Pecuniary  legacies : 

General  legacies,  712 
Personal  property : 

The  term  legacy  primarily  applicable  to 
personalty  only,  710 
Presumption  of  acceptance,  see  infra,  ACCEPT- 
ANCE and  Refusal. 
Real  property,  see  infa.  Personal  Property. 
Refusal,  see  infra.  Acceptance  and  Re- 
fusal. 

Release  of  debt  by  legacy  or  devise  to  debtor,  see 

infra,  Satisfaction. 
Remedies  of  creditors,  805 

After  payment  to  legatee,  806 
As  affected  by  provisions  of  will,  807 
Before  payment  or  distribution,  806 
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LEGACIES  AND  DEVISES,  cont'd. 

Remedies  of  creditors,  confd. 
Creditor's  bill,  806 
Execution,  807 
Of  legatee  or  devisee,  806 
Of  testator,  805 

Remedies  of  devisees  and  legatees,  see  infra. 
Actions  Against  Devisees  and  Other 
Legatees  to  Obtain  Legacy;  Actions  of 
Legatees  to  Enforce  Payment  of  Lega- 
tees; Actions  of  Legatees  to  Recover 
Assets. 

Renounced,  747 

Renunciation,  see  infra,  Acceptance  and  Re- 
fusal. 

Repeated  bequests,  see  infra,  CUMULATIVE  AND 

Repeated  or  Substituted  Bequests. 
Residuary  clauses,  see  infra,  DEVOLUTION. 
Residuary  legacies  and  devises,  723 

Bequests  made  after  residuary  clause,  724 

Definition,  723 

Ejusdem  generis,  723 

Intent  to  limit  residue,  725 

Interest,  799 

Interest,  income,  and  dividends,  726 
Liberal  construction  to  prevent  intestacy, 
725 

Partial  enumeration,  723 
Property  acquired  after  making  of  will, 
725 

Property  subject  to  power  of  appointment, 
725 

Property  which  teslator  did  not  know  that 

he  owned,  726 
Real  estate,  725 

Remainder  after  life  estate,  724 

What  constitutes  residuary  legacies  and 

devises,  723 
What  passes  by  residuary  bequest,  724 
Residue  (see  infra.  Devolution;  Residuary 
Legacies  and  Devises): 
General  legacies,  713 
Specific  legacies,  716 
Retainer  (see  infra,  Satisfaction): 
Equitable  doctrine,  781 
Right  precluding  exercise  by  executors  of 
the  right  of  retainer,  780 
Revocation,  see  infra,  Ademption  and  Revo- 
cation; Lapsed,  Void,  Revoked,  and  Re- 
fused Legacies  and  Devises. 
Satisfaction,  769 
Gifts  inter  vivos,  783 
Devises,  784 

Effect  of  republication  of  will  by  codicil, 
785 

Express  intent  as  to  one  legacy  but  not 
as  to  others,  784 

Parol  evidence,  785 

Presumption  as  to  intention,  784 

Testamentary  gifts  which  may  be  satis- 
fied, 784 

When  intention  governs,  784 

When  testator  does  not  stand  in  loco 
parentis,  784 

When  testator  stands  in  loco  parentis 
783 
Interest,  799 

Payment,  see  infra,  Payment. 

Release  of  debt  by  legacy  or  devise  to  debtor, 

777 

Application  of  legacy  to  satisfaction  of 
debt,  781 

Assignee  of  creditor  or  legatee,  782 
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LEGACIES  AND  DEVISES,  cont'd. 
Satisfaction,  cent' it. 
Release  of  debt  by  legacy  or  devise  to  debtor, 

cont'd. 

Debt  due  from  bankiupt,  782 

Debtor's  right  to  have  legacy  applied  in 

satisfaction,  781 
Debts  barred  by  limitation,  782 
Debts  owing  by  husband  of  legatee,  782 
Debts  subsequently  contracted,  778 
Debts  which  may  be  satisfied  by  legacy, 

781  _ 

Directions  as  to  time  and  manner  of  de- 
ductions, 781 

Directions  for  deduction  or  release  of 
debt,  778 

Express  direction  as  to  existing  debt,  778 

Express  direction  as  to  one  legacy  but 
not  as  to  others,  778 

Gift  lapses  where  beneficiary  prede- 
ceases testator,  778 

Husband  of  legatee  debtor,  782 

Interest  on  legatee's  indebtedness,  783 

Order  of  application,  783' 

Parol  evidence  to  show  testator's  inten- 
tion, 783 

Preservation  by  testator  of  evidence  of 
indebtedness,  777 

Recital  as  to  amount  of  legatee's  in- 
debtedness, 779 

Recitals  as  to  what  shall  be  evidence  of 
debt,  779 

Recitals  designating  debts  released,  779 
Recitals    designating    persons  whose 

debts  are  released,  779 
Recitals  directing  deduction  of  debts  of 

third  persons,  780 
Recitals  precluding  exercise  by  execu- 
tors of  the  right  of  retainer,  780 
Retainer  an  equitable  doctrine,  781 
Rights  of  assignee  or  creditor  of  legatee, 
782 

Statement  of  rule,  777 

Surrender  of  debt  in  testator's  lifetime, 

778 

Testamentary  gift  of  debt  a  legacy,  not. 
a  release,  778 
Satisfaction  defined,  769 
Satisfaction  of  claim  by  legacy  or  devise  to 
creditor,  769 

Contingent  demand,  773 

Contingent  legacy,  775 

Creditor  and  debtor,  776 

Debt  contracted  subsequently  to  execu- 
tion of  will,  773 

Direction  to  pay  debts,  or  debts  and  leg- 
acies, 770 

Effect  of  rule,  770 

Equitable  rule,  770 

Exceptions  to  rule,  773 

Express  provision  as  to  one  legacy  but 
not  as  to  others,  772 

Express  provision  for  satisfaction,  771 

Husband  and  wife,  776 

Intention  of  testator  governs,  770 

Legacy  and  debt  of  different  nature,  774 

Legacy  less  than  debt,  774 

Legacy  payable  at  different  time  from 
debt,  775 

Modern  rule,  773 

Motive  or  purpose  expressed,  770 
Nature  of  donation,  774 
Nature  of  indebtedness,  773 

Volume  XVIII. 


Legacies  and  Devises. 


INDEX. 


Legal  Costs. 


LEGACIES  AND  DEVISES,  cont'd. 
Satisfaction,  cont'd. 
Satisfaction  of  claim  by  legacy  or  devise  to 
creditor,  cont'd. 
Negotiable  instruments,  debts  evidenced 

by,  774 
Parent  and  child,  776 
Parol  evidence  to  show  testator's  intent, 
776 

Reason  of  rule,  770 

Relation  of  beneficiary  to  testator,  776 

Rule  not  regarded  with  favor,  772 

Rule  one  of  construction,  770 

Satisfaction  defined,  769 

Statement  of  rule,  769 

Sufficiency  of  assets  to  pay  both  debts 
and  legacies,  772 

Time  of  payment,  775 

Trust  funds,  debts  for,  773 

Unliquidated  demand,  773 

Where  testator  is  mistaken  as  toamount 
of  indebtedness,  771 
School  district,  741 
Security : 

Taking  security  from  legatee,  789 
Societies  and  clubs,  741 

As  devise  of  legacy,  741 

Charitable  bequests  to  unincorporated 
associations,  742 

Charitable  devises  to  unincorporated  asso- 
ciations, 742 

Charitable  uses,  741 

Dissolution  of  association,  750 

Lapsed,  void,  revoked,  and  refused  lega- 
cies and  devises,  7;;o 
Specific  legacies  and  devises,  714 

Abatement,  714 

Accessions,  714 

Ademption,  714 

Bequest  of  debt  due  testator,  717 
Bequest  of  specific  fund,  716,  717 
Bonds,  718 

Certain  sum  of  designated  stocks,  719 
Characteristics,  714 

Construction  of  legacies  as  specified  not 

favored,  715 
Definition,  714 

Descriptive  words  indicative  of  intent,  718 

Enumeration  of  specific  articles  in  resid- 
uary clause,  716 

Exoneration  from  charges  and  incum- 
brances, 714 

General  description  qualified  by  subse- 
quent provisions  of  will,  719 

Growing  crops  on  land,  721 

Identification  by  reference  to  inventory, 
716 

Incidents,  714 

Instances  of  specific  legacies  and  devises, 
715 

Interest,  799 
Money,  716 

Money  deposited  in  particular  bank,  717 
Money  invested  in  a  particular  way,  718 
Money  to  be  received  under  decree  in 

specified  suit,  717 
"  My,"  718 
"  My  possession,"  718 
Ownership  by  testator,  715 
Personalty  identified  by  location,  716 
Real  estate,  rule  in  England,  720 
Real  estate,  rule  in  the  United  States,  720 
Residue  of  a  specific  fund,  717 
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LEGACIES  AND  DEVISES,  cont'd. 
Specific  legacies  and  devises,  cont'd. 
Segregation  from  mass,  714 
Specific  property  in  general,  715 
Stocks,  ;i8 

Testator  owning  securities  of  the  kind  and 

amount  bequeathed,  719 
When  title  vests,  715 
State,  741 

Statute  of  limitations,  see  infra,  Limitation 

of  Actions. 
Statutes : 

Prevention  of  lapse,  755 
Stocks  (see  infra,  Specific  Legacies  and  De- 
vises): 

General  legacies,  713 
Substituted  bequests,  see  infra,  CUMULATIVE 

and  Repeated  or  Substituted  Bequests. 
Substitution,  753 

Prevention  of  lapse,  753,  754 
Substitutional  bequests  with  respect  to  persons, 
73i 

Incidents,  731 

In  general,  731 
Succession,  753 
Survivorship,  750,  751 

Time  of  payment,  sec  infra,  INTEREST;  TIME 

of  Payment. 
Undue  influence  : 

Paramours  and  illegitimate  children,  736 
Vested  bequests,  731 

Void  legacies,  see  infra.  Lapsed,  Void,  Re- 
voked, and  Refused  Legacies  and 
Devises. 

Voluntary  associations,  see  infra,  SOCIETIES 

and  Clubs. 
What   property    may    be   devised   or  be- 
queathed, 734 
Who  may  be  devisees  or  legatees,  735 

Aliens,  735 

Attesting  witnesses,  737 
Charitable  devises  to  unincorporated  as- 
sociations, 742 
Charitable  uses,  743 
Clubs,  741 
Corporations,  741 
Felons,  736 

Gift  to  attesting  witness  avoided  will,  737 
Gift  to  attesting  witnesses  must  be  bene- 
ficial and  direct,  738 
Gift  to  attesting  witness  valid,  739 
Gift  to  attesting  witness  void,  738 
Heirs  of  testator,  740 

Husband  or  wife  of  attesting  witness,  739 
Illegitimate  children,  736 
In  general,  735 

Legislation    removing  incompetency  for 

interest,  739 
Municipal  corporations,  741 
Paramours,  736 
Societies,  741 

Voluntary  unincorporated  association,  741 
Who  may  devise  or  bequeath,  73 
Widow : 

Interest  on  legacy,  797 
Witnesses,  see  infra,  Attesting  Witnesses. 
Words  of  limitation  : 

Prevention  of  lapse,  754 

LEGACY  TAX,  807 

LEGAL,  807 

LEGAL  COSTS,  808 
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LEGAL  DISABILITY,  808 

Laches,  106 

LEGAL  DUTY,  808 

LEGAL  FRAUD,  808 

LEGAL  HOLIDAY,  809 

LEGAL  INCAPACITY,  809 

LEGAL  INTEREST,  809 

LEGALITY,  812 

LEGALIZE,  812 

LEGALLY,  807,  812 

LEGALLY  COMMITTED,  813 

LEGALLY  LAID  OUT,  813 

LEGAL  MORTGAGE,  809 

LEGAL  NEGLIGENCE,  809 

LEGAL  OBLIGATION,  810 

LEGAL  POSSESSION,  Sio 

LEGAL  PRACTITIONER,  810 

LEGAL  PROCESS,  8ri 

LEGAL  REPRESENTATIVES,  813 

LEGAL  REPRESENTATIV  ES,  PERSON- 
AL REPRESENTATIVES,  REPRE- 
SENTATIVES, ETC.,  813 

Agents,  816 
Assignee,  816 

Assignee  for  benefit  of  creditors,  816 
Assignee  in  bankruptcy,  816 
Assigns,  816 

Broad  sense  of  the  term,  814 

Burden  of  proof,  814 

Children,  817 

Descendants,  817 

Devisees,  817 

Distributees,  817 

Examples,  814 

Generic  term,  815 

Grandchildren,  817 

Grantees,  817 

Guardians,  817 

Heirs,  8r8 

Husband,  818 

I ntent  governs,  820 

Next  of  kin,  819 

Primary  meaning  of  the  term,  8r3 
Purchasers,  819 
Question  of  intention,  816 
Receivers,  820 

Terms  equivalent  to  executors  and  adminis- 
trators, 813 
Trustees,  S20 
Widow,  820 

Words  of  limitation  or  purchase,  815 
LEGAL  RESIDENCE,  Sn 
LEGAL  RIGHT,  8r2 
LEGAL  TENDER,  82r 

LEGATEE,  821 

Examples,  821,  822 

Legatee  including  devisee  in  will,  821 

Statutes,  821 

LEGISLATE,  822 

LEGISLATION,  822 
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LEGISLATIVE  ACTS,  822 
LEGISLATIVE  POWER,  822 

LEGISLATURE  (see  Libei,  and  Slanuer) 

822 

Adjournment,  823 
Committees,  823 
Compensation,  S23 
Dc  facto  body,  824 
Employees,  823 
Protest  of  member,  824 
Resolutions,  824 
Sessions,  824 

Time,  computation  of,  824 
LEGITIMACY,  825 
LEGITIMATE,  825 
LEGITIMATION,  825 
LEND,  825 
LENGTH,  825 
LENT,  826 
LEPROSY,  826 
LESION,  826 
LESS,  826 
LESSEN,  S26 

LESSFIOS,  827 

Landlord  and  tenant,  1C3 

LESSORS,  827 

Landlord  and  tenant,  163 

LET,  827 

Quiet  enjoyment,  827 

LETTER  ROOK,  82S 

LETTER  BOX,  828 

LETTER  OP  ADMINISTRATION,  828 
LETTER  OF  ADVICE,  828 
LETTER  OF  ATTORNEY',  828 
LETTER  OF  CREDENCE,  828 
LETTER  OF  RECOMMENDATION,  828 

LETTERS,  829 

Circulars,  829 
Definition,  829 
Injunction,  830 
Will,  830 
Written,  829 

LETTERS  OF  CREDIT,  831 

Absolute  undertaking,  832 

Bill  of  exchange  distinguished  from,  832 

Construction  and  effect,  833 

Advances  in  the  case  of  a  special  letter  of 

credit,  834 
Advances  of  credit  must  be  on  faith  of 
letter,  834 

Amount  on  which  advances  may  be  made 
or  credit  given,  835 

Drafts  must  be  taken  for  a  valuable  con- 
sideration, 836 

In  general,  833 

Letter  addressed  to  person  in  whose  favor 

written,  834 
Liability  of  writer  upon  noncompliance  of 

addresses,  836 
Notice  not  necessary,  836 
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LETTERS  OF  CREDIT,  cont'd. 
Construction  and  effect,  cont'd. 

Privity  between  person  acting  on  faith  of 
letter  and  writer,  835 

What  law  governs,  833 

Who  may  make  advances,  833 
Definition,  831 
Guaranty,  832 
Limitation  of  actions,  S36 
Negotiable  instruments,  832 

LETTERS    OF    MARQUE     AND  RE- 
PRISAL, 837 

LETTERS  PATENT,  837 

LETTERS  ROGATORY,  837 

LETTERS  TESTAMENTARY,  837 

LETTING,  837 

LEVANCY  AND  COUCHANCY,  837 
LEVARI  FACIAS,  838 
LEVEE,  838 
LEVEL,  838 

LEVY,  838 

Collect,  839 
Personalty,  839 
Sale,  838 
Seizure,  838 
Taxation,  839 

LEVYING  WAR,  840 

LEWD  AND  LASCIVIOUS  COHABITA- 
TION AND  CONDUCT  (see  Libel  and 
Slander),  841 

At  common  law,  842 

Circumstantial  evidence,  845 

Constituents  of  the  offense,  842 

Definition,  841 

Evidence,  845 

Living  together  as  husband  and  wife,  843 

Occasional  acts,  845 

Open  and  notorious,  843 

Statutes,  842 
LEX  DOMICILII,  846 
LEX  FORI,  846 
LEX  LOCI  CONTRACTUS,  846 
LEX  TERRAE,  846 

LIABILITY,  846 

Torts,  849 
LIABLE,  846 

Debt,  847 

Indemnity  contract,  848 
LIBEL  AND  SLANDER: 
Abatement,  1056,  1067 
Abduction : 

Words  charging  crime,  904 
Abortion : 

Words  charging,  875 
Abuse,  918 

Actionable  per  se,  see  infra.  Libel. 
Actual  damages,  see  infra,  Damages. 
Admissions : 

Publication,  1020 
Adultery  (see  infra,  Words  Importing  Want 
of  Chastity,  Lechery,  etc.): 
Desertion  by  husband  or  wife  in  conse- 
quence of  charge  of  adultery,  1090 
Words  charging,  875 
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LIBEL  AND  SLANDER,  cont'd. 
Agents  (see  infra.  Newspapers),  965,  1030 
Privileged  communications  between  prin- 
cipal and  agent,  1037 
Who  liable  for  libel  or  slander,  1061 
Liability  of  agent  or  servant,  1061 
Liability  of  principal  or  master,  1061 
Libel  published  by  virtue  of  express 

authority,  1062 
Libel  published  in  usual  course  of  em- 
ployment, 1062 
Libel  published  under  express  instruc- 
tions, 1062 
Libel  ratified  or  adopted,  1062 
When  principal  or  master  is  not  liable, 
1063 

Aggravation  of  damages,  see    infra,  Dam- 
ages. 
Animals : 

Words  charging  injury  to  domestic  ani- 
mals, 892 
Apology : 

Defense,  1075 

Mitigation  of  damages,  1109 

Refusal  to  apologize,  1006 
Arguments  of  counsel : 

Privileged  communications,  1026 
Arrest : 

Imputing  that  plaintiff  has  been  arrested 
for  crime,  875 
Arson : 

Words  charging,  876 

Building  spoken  of    must   have  been 

within  the  law  of  arson,  877 
Burning  insured  building  to  defraud  in- 
surance company,  876 
In  general,  876 

In  what  words  actionable  charge  may 
be  made,  876 
Art  criticism,  1023 
Artisans,  966 
Assault  and  battery : 

Words   charging  commission   of  crime, 
877 

Assignments : 

Right  of  action  not  assignable,  1056 
Assistants  : 

Who  may  maintain  action  for  defamation 
of,  1053 
Attempts : 

Words  charging  attempt  to  commit  crime, 
877 

Words  imputing  want  of  chastity,  940 
Attorney  and  client  (see  infra,  Arguments  of 
Counsel). 
As  tespects  particular  imputations,  960 
Imputations  upon  lawyers,  960 

As    respects    particular  imputations, 
960 

In  general,  960 

Privileged  communications,  1038 
Attorneys'  fees,  1117 
Author,  1066 

Criticism,  1022 

Duty   of   publisher   to   reveal   name  of 
author,  1066 
Authors,  967 
Bad  manners,  913 
Banks  and  bankers.  967 
Bastard,  932,  939 
Beastliness,  911 
Belief,  expressions  of,  971 
Belief  in  charge,  1008 
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LIBEL  AND  SLANDER,  cont'd. 
Belief  in  truth  of  charge,  1008,  1028 
Mitigation  of  damages,  1 1 12 

Defendant  showing  reasonable  belief  in 

truth,  1 1 13 
Whether  defendant  may  plead  and  prove 
truth  of  charge  or  reasonable  belief 
therein,  1112 
Whether  truth  of  charge  may  be  shown 
under  general  issue,  1113 
Belief  in  truth  of  communication,  1028 
Bigamy: 

Words  charging  attempt  to  commit,  878 
"  Bitch,"  938 
Blackleg,  927 
Blacklisting,  1034 
Breach  of  trusl,  925 
Bribery: 

Words  charging  attempt  to  commit,  878 
Burden  of  proof,  1077 
Justification,  1068 
Limitation  of  actions,  1118 
Malice,  1003 

Burden  of  proving  absence  of  malice  on 

defendant,  1003 
Burden  of  proving  actual  malice  rests 

upon  plaintiff,  1003 
No    evidence    beyond    publication  or 
utterance  of  defamatory  words  neces- 
sary, 1003 

When  burden  of  proving  malice  is  upon 
plaintiff  or  prosecution,  1003 
Publication,  1020 
Qualified  privilege,  1031 
Reports  of  judicial,  legislative,  or  other 
proceedings,  1045 
Burglary: 

Words  charging  attempt  to  commit,  879 

Business,  see  infra.  Words  Touching 
Another  in  His  Office,  Trade,  Profes- 
sion, or  Business. 

Business  men,  954 

Butchers,  967 

Candidate,  952 

False  defamatory  matter  concerning  can- 
didate for  public  office,  1042 
Privilege,  1042 

Privileged  communications  to  appointing 
power  concerning  candidate,  1041 
Can!  words,  924,  972 
Carelessness,  1093 
Caricatures,  911 

Public  officers,  951 
Character: 

Words  touching  another  in  his  office,  trade, 
profession,  or  business,  944 
Character  in  evidence  (see  infra,  Reputation), 
1080 

Bad  character  of  defendant,  1080 
Bad  character  or  reputation,  10S0 
Damages,  1088 

Bad  character  or  reputation  of  plaintiff, 

I  TOO 

Bad  character  subsequent  to  publica- 
tion, 1101 
Character  of  defendant,  1099 
Character  of  person  before  whom  slander 

spoken,  1099 
Character  or  reputation  of  plaintiff,  1099 
Evidence  must  be  confined  to  general 

reputation,  1102 
General  reputation,  1102 
Good  character  of  plaintiff,  1103 
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LIBEL  AND  SLANDER,  cont'd. 
Character  in  evidence,  cont'd. 
Damages,  cont'd. 

Injury  less  where  plaintiff's  character 

or  reputation  already  bad,  1101 
Presumption  of  good  character  of  the 

plaintiff,  1102 
Whether  bad  character  or  reputation  of 
plaintiff  must  be  pleaded,  HOI 
Good  character,  1080 
Good  character  of  plaintiff,  1073 
In  civil  actions,  1080 
In  criminal  cases,  1080 
Injury  to  character  or  reputation,  1083 
An  element  of  damages,  1083 
Constitutionality  of  statutes  prohibiting 
•  recovery  for  injury  to  reputation,  1084 
Justification,  1072 
Charges  by  implication  and  indirection,  969 
Assertions  as  to  reports  and  rumors,  972 
Criminal  libels,  971 
Expressions  of  belief,  971 
Hypothetical  charges,  971 
In  general,  969 
Interrogations,  971 

Protestation  against  intention  to  defame, 
971 

Reports  and  rumors,  972 

Suspicion,  970 

Words  of  comparison,  971 
Chastity  (see  infra,  Words  Importing  Want 
of  Chastity,  Lechery,  etc.): 

Clergymen,  964 

Imputing  want  of  chastity,  925 
Cheat,  927 

Church  discipline,  1036 
Class,  defamation  of  a,  1053,  1121 
Criminal  liability,  1121 
General  censure  or  reproof,  1053 
Malicious  intent  of  the  libelor,  1053 
Principles    governing    decision     as  to 

whether   defamation   directed  against 

individual  or  class,  1054 
Suit  by  individual  on  behalf  of  class,  1054 
When  defamation  of  a  class  affords  indi- 
vidual no  right  of  action,  1054 
When  individual  member  of  class  defamed 

has  a  right  of  action,  1054 
Clergyman : 

Criticism,  1022 
Imputations  upon,  963 

Drunkenness,  964 

I n  general,  963 

Want  of  chastity,  964 

Words  must  touch  plaintiff  in  his  profes- 
sion, 963 

Preferring  charges  against  minister,  1036 
Privileged  communications,  1038 
Clerks,  965 

Who  may  maintain  action  for  defamation, 

1053 

Collecting  agencies,  956  • 

Mercantile  agencies,  956 
Colloquium,  980 

Office  of  colloquium,  980 
Omission  of  colloquium  not  cured  by  in- 
ducement, 981 
Omission  of  colloquium   not  cured  by 
innuendo,  981 
Color,  913 

Column  of  newspaper,  986 
Comment  and  criticism,  102 1 
Art  criticism,  1023 
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LIBEL  AND  SLANDER,  cont'd. 
Comment  and  criticism,  cont'd. 

Conduct  of  person  occupying  public  po- 
sition, 1022 
Conduct  of  public  worship  by  a  clergy- 
man, 1022 

Fair  crilicism   distinguished  from  privi- 
lege, 1021 
In  general,  1021 
Literary  criticism,  1022 
Public  officers,  1041 

Pe  rsonal  attack  on  author  not  justified, 
1022 

Compensatory  damages,  see  infra,  DAMAGES. 
Conductors,  967 

Conflict  of  laws  (see  infra,  Venue  and  Juris- 
diction) : 

Words  importing  commission  of  crime  in 
another  jurisdiction,  872 
Consent,  ro76 

Publication  invited  or  procured  by  plain- 
tiff, 1018 

Publication  sanctioned  by  defendant  or 
made  by  person  under  him,  1013 
Conspiracy,  11 23 

Words  charging  attempt  to  commit,  879 
Constables,  952 

Constitutional  law,  see  infra,  Province  of 

Court  and  Jury. 
Construction  of  words : 

Cant,  972 

Charges  by  implication  and  indirection,  see 
infra.  Charges  by  Implication  and  In- 
direction. 
Colloquium,  980 

Consideration  of  entire  conversation  or  writing, 
surrounding  circumstances,  and  subject- 
matter,  983 

Column  of  the  newspaper  in  which  the 
matter  appears,  986 

Consideration  of  entire  conversation  or 
writing,  984 

Explanatory  words  accompanying  slan- 
derous words  but  not  explicit,  988 

False  characterization  of  innocent  acts, 
987 

Headlines,  985 
In  general,  983 

Qualifying  and  mitigatingcircumstances 

accompanying  words,  987 
Significance  of  title,  985 
Subject-matter  to  which  words  relate, 

986 

Surrounding  circumstances   to  which 

words  relate,  986 
Title,  985 

Words  ex  vi  termini  harmless,  actionable 

as  used,  987 
Words  must  be  construed  as  a  whole,  983 
Words  not   actionable  construed  with 

reference  to  entire  conversation  and 

surrounding  circumstances,  987 
Words  spoken  under  circumstances  not 

known  to  hearers,  989 
Criminal  cases,  979 

Defaming  in  one  sense  and  defending  by 

another.  976 
Distinction  between  words  which  are  or 

are  not  actionable  ex  vi  termini,  977 
Figurative  language,  977 
Grammatical  construction  of  words,  976 
Inducement,  979 

Ingeniously  possible  construction,  975 

I2< 


LIBEL  AND  SLANDER,  cont'd. 
Construction  of  words,  cont'd: 
Innuendo,  981 

Innuendo  unduly  enlarging  meaning,  982 
Intention  of  writer  or  understanding  of 

particular  reader,  976 
Ironical  language,  972,  977 
Judicial  notice  of  colloquial  meaning  of 

words,  973 
Literal  construction  of  words,  976 
Mild  or  grievous  sense  of  words,  977 
Natural  and  obvious  sense  of  words,  973 
New  words,  976 

Rule  that  words  must  be  taken  in  natural 

and  obvious  sense,  973 
Slang,  972 

Technical  construction,  976 
Words  actionable  ex  vi  termini,  978 
Words  not  actionable  ex  vi  termini,  978 
Words  which  do  not  charge  crime  with  pre- 
cision required  in  indictment,  989 
Failure  to  charge  guilty  knowledge,  990 
Failure   to   charge   intent   to  commit 

crime,  990 
Failure  to  charge  statutory  offense  in 

language  of  statute,  990 
In  general,  989 

Particulars    of    offense   need   not  be 

charged,  989 
Precision  required  in  indictment  unnec- 
essary, 989 
Contagious  disease,  929 
Contempt,  see  infra.  Words  Exposing  An- 
other to  Ridicule,  Contempt,  Degra- 
dation, or  Disgrace. 
Contract : 

Charge  of  breach  of  contract,  908 
Contribution,  1067 
Conversion : 

Charge  of  conversion,  908 
Corporations,  958 

Credit  of  corporations,  959 
Criminal  law,  1058 
Criminal  libel,  959 

Defamation  of  clerks  or  assistants,  1053 
Imputations,  958,  959 
Liability  for  slander,  1059 
Liable  for  libel,  1058 

Civil  liability,  1058 

Criminal  liability,  1059 
Officers,  1042 

Who  may  maintain  action,  1052 

Words  actionable  per  se,  958 
Costs,  1118 
Counterfeiting  : 

Words  charging  attempt  to  commit,  879 
Court  martial,  1119 

Courts,  see  infra,  PROVINCE  OF  Court  AND 
Jury;  Reports  of  Judicial,  Legislative, 
or  Other  Proceedings. 

Cowardice,  911 

Credit : 

Refusal  of  credit  as  element  of  damages, 

1087 
Want  of,  955 
Criminal  law  (see  infra,  Province  of.  Court 

and  Jury),  1121 
Charges  by  implication  and  indirection, 

971 

Chaste  or  innocent  women,  1121 
Chastity,  932 

Conspiracy  to  defame,  1123 
Corporations,  959,  1059,  1121 
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LIBEL  AND  SLANDER,  cont'd. 
Criminal  law,  cont'd. 

Cruel  and  unusual  punishment,  1122 
Defamation  must  apply  to  plaintiff  or  prose- 
cutor, see  infra,  Defamation  Ml'st  Ap- 
ply to  Plaintiff  or  Prosecutor. 
Defamation  of  family  or  class,  1121 
Distinction  between  civil  and  criminal  libels, 
865 

In  general,  865 

Oral  words  not  indictable,  865 

Staiutes  denning  criminal  libels,  865 
Distinction  between  words  which  are  and 

are  not  actionable  ex  vi  termini,  979 
Enforcing  payment  of  fines,  1123 
Evidence    (see   infra,   Character;  Evi- 
dence): 

Reasonable  doubt,  1080 
Exemplary  damages,  criminal  liability  as 

affecting,  1094 
Justification,  1068 
.Malice,  see  infra,  MALICE. 
Mitigation  of  punishment,  1122 
Newspapers,  1065 
Proprielor  of  newspaper,  1065 
Punishment,  1122 

Special  damage  immaterial  in  criminal 

prosecutions,  868 
Words  importing  commission  of  crime,  see 
infra.  Words   Importing  Commission 
of  Crime. 
Words  importing  want  of  chastity,  932 
Words  not  importing  commission  of  crime, 
see  infra,  Words  Not  Importing  Com- 
mission of  Crime. 
Criticism,  see  infra,  Comment  and  Criti- 
cism. 
Damages,  1081 

Actual  damages,  1098 

Actual  or  compensatory  damages  (see  infra, 

Exemplary  Damages),  1089 

Actual  malice  not  necessary,  1089 

Damages  must  be  naturally  and  prox- 
imately result  from  defamation,  1089 

Desertion  by  husband  or  wife  in  conse- 
quence of  charge  of  adultery,  1090 

Enfeebled  health  and  inability  to  labor, 
1090 

Instances,  1090 

Meaning  of  the  term,  1089 

Repetition  or  circulation  by  others,  1090 
Aggravation,  1104,  1 105 
Amount  of  recovery,  11 14 

Attorneys'  fees  and  expenses,  1117 

Cases  illustrative  of  damages  held  ex- 
cessive, 1116 

Costs,  tn8 

Damages  accruing  after  commencement 

of  action,  1117 
Effect  of  negligence  of  plaintiff,  1117 
Excessive,  1115 
Inadequacy,  1115 

No  legal  measure  of  damages,  1114 

Question  for  jury,  1114 

Recovery  limited  to  amount  claimed  in 

pleadings,  1114 
Setting  aside  verdict,  1115 
Specific  rulings    s  to  whether  damages 
excessive,  11 16 
Attorneys'  fees,  1117 

Bad  character  or  reputation  of  plaintiff, 

1  TOO 

Character,  1083 


LIBEL  AND  SLANDER,  confd. 
Damages,  cont'd. 

Character  of  defendant,  1099 

Character  of  person  before  whom  slander 

spoken,  1099 
Character  or  reputation  of  plaintiff,  1099 
Circulation  of  newspaper,  1095 
Circumstances  of  publication,  1095 
Classificalion,  1081 
Commensurate  with  injury,  1081 
Costs,  11 18 

Delay  in  publishing  retraction,  1106 
Domestic  relations  of  plaintiff,  1096 
Effect  of  unsustained  plea  of  justification 
1 104 

Element  of  damages,  1083 

Evidence  tending  merely  to  excite  sym- 
pathy, 1105 

Exclusion  from  society,  1084 

Exemplary  damages,  see  Exemplary  Dam- 
ages. 

Extent  of  circulation,  1095 
Falsity  of  charges,  ]  106 
Family  of  plaintiff,  1096 
Financial  standing,  1096 
Ftuure  injuries,  1085 
General  damages,  108 1 

Constitutionality  of  statutes  prohibiting 
recove  yforinjuty  to  reputation,  1084 

Element  of  general  damage,  1083 

Exclusion  from  society,  1084 

Injury  to  business,  1084 

Injury  to  character  or  reputation,  1083 

Injury  to  feelings,  1083 

Meaning  of  the  term,  1081 

Mental  suffering,  1083 

Pecuniary  nature,  1082 

Probable  future  injuries  or  losses,  1085 

Specific  pleading  of,  1082 
Good  character  or  reputation  of  plaintiff, 

1 102 
Gratification : 

Malice,  1098 
In  general,  1105 
Injury  to  business,  1084 
Injury  to  character,  1083 
Injury  to  feelings,  1083 
Injury  to  reputation,  1083 
Introductory,  1081 

Justification  (see  infra.  Belief  in  Truth). 
Effect  of  unsustained  plea  of  justification, 

1 104 

Aggravation,  1104 

Consideration  in  estimating  damages, 
1 104 

Mitigation  of  damages,  1104 
Malice,  1097 

Actual  damages,  1098 

Aggravation,  1098 

Malice  an  important  factor,  1097 

Mitigation,  1098 

Recklessness,  1098 
Malice  and  aggravation,  1098 
Manner  of  publication,  1095 
Measure  of  damages,  1114 
Mental  suffering,  1083,  1088 
Mitigation,  1107 

Apology,  1 109 

Charge  originating  with  another,  1112 
Circumstances  which  are  calculated  to 

reduce  injury,  1 107 
Defamation  based  on  common  rumors 

or  reports.  1 1 1 1 
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LIBEL  AND  SLANDER,  cont'd. 
Damages,  cont'd. 
Mitigation,  cont'd. 

Defendant  showing  that  he  did  not  orig- 
inate charge,  rno 
Drunkenness,  1109 
Exemplary  damages,  1107 
Facts  not  known  to  defendant,  1113 
Foundation  of  charge,  1110 
In  general,  1107 
Justification,  T104 
Malice,  1098 
Mistake,  1112 

Passion  or  excitement,  1108 
Provocation,  1108 

Provocation  must  have  been  immediale 
and  proximate  cause  of  defamation, 
1 109 

Reasonable  belief  in  truth,  1113 
Reports,  nil,  1112 
Retraction  or  apology,  1109 
Retraction  published  after  commence- 
ment of  action,  mo 
Rumors,  1112 

Truth  of  charge  or  belief  in  truth, 
1112 

Truth  of  charge  under  general  issue. 
1113 

Whether   circumstances    in  mitigation 
must  be  pleaded,  1108 
Nature  of  charge  should  be  considered, 
1095 

Nominal  damages,  1088 

Other  defamations,  1106 

Pecuniary  condition  of  plaintiff,  1096 

Pecuniary  nature,  1087 

Pecuniary  nature  of  injury,  1082 

Pecuniary  standing  of  defendant,  1096 

Presumption  where  words  are  libelous  or 

slanderous  per  sc,  1081 
Punitive  damages,  see  infra,  Exemplary 

Damages. 
Recklessness,  1098 
Repetitions,  1105 
Republications,  1105 
Reputation,  1083 
Social  relations,  1095 
Special  damages,  1085 

Aggravation,  1107 

Injury  to  business,  1087 

Injury  to  reputation,  1088 

Instances  of  injuries  held  not  ground 
for  special  damages,  1088 

Loss  of  credit,  1087 

Loss   of   gratuitous   entertainment  or 

hospitality,  1087 
Loss  of  material  temporal  advantage, 

1087 

Loss  of  situation  or  office,  1087 
Loss  of  society  of  friends  and  neighbors, 
1088 

Meaning  of  the  term,  1085 
Mental  anguish  or  anxiety,  1088 
Necessity  of  proof,  1086 
Pecuniary  nature,  1087 
Pleading,  1085 
Proof,  1086 

Refusal  of  credit,  1087 

Refusal  of  employment,  1087 

Special  damages  necessary  where  words 

not  actionable  per  sc,  1085 
Special  damages  not  pleaded  cannot  be 

proved,  1085 


LIBEL  AND  SLANDER,  cont'd. 
Damages,  cont'd. 

Special  damages  in  aggravation,  1107 

Standing  of  parties,  1095 

Statements  not  credited,  1104 

Substantial  damages,  1088 

Suits  against  others  for  same  libel,  1103 

Sympathy,  1105 

Vindictive  damages,  see  infra,  Exemplary 
Damages. 

Wealth  an  element  of  social  rank  and  in- 
fluence, 1097 
Wealth  of  defendant,  1097 
What  may  be  considered  on  question  of 

damages,  1094 
Whether  bad  character  or  reputation  of 

plaintiff  must  be  pleaded,  1 101 
Words  not  defamatory  will  not  support  an 
action  of  libel  or  slander,  1081 
Dead  persons,  968 
Debtors,  blacklisting,  1034 
Deceased  person,  defamation  of,  1053 
Defamation,  863 

Defamation  must  apply  to  plaintiff  or  prosecutor, 

994 

Defamation  applied  to  office,  business,  or 

occupation,  996 
Defamation  clearly  applying  to  plaintiff 

or  prosecutor,  995 
Evidence,  996 
Identity  of  names,  995 
In  general,  994 

Mention  of  name  not  necessary,  995 

Opinion  of  witnesses,  997 

Proof  of  application  by  extraneous  facts, 

996 

Question  for  jury,  996 

Witnesses  may  state  their  conclusions  as 
to  who  was  meant,  997 
Defense  (see  infra,  Justification): 
Apology,  1075 

Defendant  naming  his  informant,  1074 
Drunkenness,  1075 

Failure  to  prosecute  for  prior  publication, 
1076 

Former  recovery.  1076 
Good  faiih,  1074 
Heat  of  passion,  1075 

Independent  libel  or  slander  by  plaintiff, 
1075 

Plaintiff's    authorization  of  publication, 

1076 
Repetition,  1073 
Retraction,  1075 
Rumors,  1073 

Statement  in  self-defense,  1075 
Want  of  malice,  1074 
Definitions,  861 
Defamation,  863 
Libel,  861 
Malice,  998 

Scandalum  magna  turn ,  863 
Slander,  862 

Degradation,  see  infra.  Words  Exposing 
Another  to  Ridicule,  Contempt,  Degra- 
dation, or  Disgrace. 

Delivery,  1014 

Dentists,  962 

Detectives,  967 

Disease,  929 

Disgrace,    see    infra,    Words  Exposing 
Another  to  Ridicule,  Contempt,  Degra- 
dation, or  Disgrace. 
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LIBEL  AND  SLANDER,  cont'd. 
Dishonesty,  922 

Business  men,  957 

Imputations  upon  clerks,  agents,  servants, 
etc.,  965 
Disorderly  conduct : 

Words  charging  attempt  to  commit,  879 
Disorderly  house,  901 
Disparagement  of  property,  968 

In  general,  968 

Words  touching  the  plaintiff  in  his  occu- 
pation, 969 
Disturbing  meeting : 

Words  charging  attempt  10  commit,  879 
Druggists,  962 
Drunkenness : 

Clergymen,  964 

Defense,  1075 

Imputing  that  one  is  a  drunkard,  926 
Public  officer,  951 
Duelling  : 

Actions  under  statutes  to  suppress  duel- 
ling, 908 
Edilor,  1065 
Embezzlement : 
Words  charging  commission  of  crime,  880 
In  general,  880 

In  what  words  actionable  charge  may 

be  made,  880 
Oral  words,  880 

Oral  words  charging  mere  breach  of 
trust,  881 

Words  used  concerning  property  which 

was  not  in  plaintiff's  possession,  881 
Written  words,  880 
Evidence  (see   infra,    Burden   of  Proof; 
Justification;  Presumption  of  Malice; 
Province  of  Court  and  Jury),  1076 
Actionable  quality  of  words,  1077 
Attending  facts  and  circumstances,  1078 
Authorship  of  libel,  1078 
Burden  of  proof,  1077 
Character,  see  infra,  Character. 
Character  in  evidence,  see  infra,  Charac- 
ter in  Evidence. 
Damages,  see  infra.  Damages. 
Defamation  must  apply  to  plaintiff  or  pros- 
ecutor, 996 
Entire  conversation  or  publication,  1077 
Failure  to  prove  words  set  out  in  plead- 
ings, 1079 
Hearsay  evidence,  1080 
Identity  of  words,  1079 
Malice,  1003 

Admissibility  in  general,  1003 
Apparent  good  h umorof  defendant,  1007 
Burden  of  proof,  1003 
Circumstances  not  within  knowledge  of 

defendant,  1007 
Competency  in  general,  1003 
Efforts  to  prevent  the  attendance  of  wit- 
nesses, 1006 
Entire  publication  of  conversation,  1005 
Evidence  of  other  publications  or  state- 
ments. 1010 
Existence  of  malice  question  of  law  or 

fact,  1050 
Falsity  of  charge,  1007 
Falsity  of  charge  as  evidence  of  malice, 
1050 

Foundation  of  charge,  1007 
Hostile  feeling  of  defendant,  1005 
Intrinsic  or  extrinsic  evidence,  1004 


LIBEL  AND  SLANDER,  cont'd. 
Evidence,  cont'd. 
Malice,  cont'd. 

Mental  condition  and  character  of  de- 
fendant, 1007 
Mistake,  1004 
Passion,  1007 

Privileged  communications,  1049 

Provocation,  1007 
Publication,  1004 

Publication  of  libel  against  another  per- 
son, 1011 

Reasonable  belief  in  truth  of  charge,  1008 

Refusal  to  retract  or  apologize,  1006 

Relations  between  parties,  1005 

Relevancy  in  general,  1003 

Repetition,  1009 

Republication,  1009 

Speaking  of  defamatory  words,  1004 

Threats,  1006 

Truth  of  charge,  1008 

Unpublished  papers,  ion 

Unsustained  plea  of  justification,  1006 

Weight  and  sufficiency,  1012 

Evidence  sufficient  to  rebut  presump- 
tion of  malice,  1012 
Evidence  sufficient  to  show  malice, 
1012 

Failure  to  establish  justification,  1013 
Falsity  conclusive  evidence  of  malice, 
1013 

Falsity  of  statement,  1013 
Question  for  jury,  1012 
Opinion  of  witnesses  as  to  meaning  of 

words,  1078 
Other  publications  or  statements  regard- 
ing plaintiff,  1010 
Power  of  court  to  rule  on  admissibility  of 

evidence,  1076 
Proof  of  libel,  1076 

Proving  words  set  out  in  pleadings,  1079 
Publication,  1020 

Admissions,  1020 

In  general,  1020 

Other  libelous  publications,  1020 
Plea  of  justification,  1020 

Publication  of  libel  against  another  per- 
son, ion 

Reasonable  doubt,  1080 

Reputation,  see  infra,  Reputation. 

Scope  of  section,  1076 

Similar  import,  1079 

Time  of  publication  or  utterance,  1078 

Words  must  be  proved  substantially  as 
alleged,  1078 

Words  substantially  different  but  of  sim- 
ilar import,  1079 
Executors : 

Liability  for  libel  or  slander,  1060 
Exemplary  damages,  1091 

Actual  or  compensatory  damages,  1089 

Actual  or  express  malice,  1093 

Allowable,  1092 

Award,  1091 

Awarded  on  ground  of  public  policy,  1091 
Carelessness,  1093 
Compensatory  damages,  1089 
Criminal   liability  as  affecting  punitive 

damages,  1094 
Defenses,  1091 
Express  malice,  1093 
Implied  malice,  1093 
In  general,  1091 
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LIBEL  AND  SLANDER,  cont'd. 
Exemplary  damages,  cont'd. 
Malice,  1093,  1099 

Meaning  of  punitive,  exemplary,  or  vin- 
dictive damages,  1091 
Mitigation  of  damages,  1107 
Nebraska  rule,  1092 

Punitive  damages  cannot  be  awarded  un- 
less claimed,  1094 
Question  for  jury,  1094 
When  plaintiff  has  been  in  fault,  1094 
When    punitive   or  exemplary  damages 

may  be  awarded,  1091 
When  they  may  not  be  allowed,  1092 
Where  real  damage  nominal  only,  1094 
Ex  parte  proceedings,  see  infra.  Reports  of 
Judicial,  Legislative,  or  Other  Pro- 
ceedings. 

Explanatory  words  accompanying  slander- 
ous words,  but  not  explicit,  988 
Extortion: 

Words  charging  commission  of  crime,  881 
Fables,  911 

False  characterization  of  innocent  acts,  987 
False  swearing,  see  infra,  Perjury. 
Falsity  of  charge  (see  infra,  Belief  in  Truth), 
1007 

Aggravation  of  damages,  1106 
Current  rumors,  1008 

Falsity  conclusive  evidence  of  malice,  1013 
Malice,  1007 

Privileged  communications,  1049 

Falsity  as  evidence  of  malice,  1050 
Whether  plaintiff  need  prove  falsity,  1049 
Truth  of  charge  or  belief  therein,  1008 
Family,  see  infra,  Class. 
"  Female  person  of  the  state,"  1052 
Figurative  language,  977 
Fine  : 

Crimes  punishable  by,  872 
Fire  insurance  : 

Charge  of  burning  insured  building  to  de- 
fraud insurance  company,  876 
Foreign  country : 

Words  importing  commission  of  crime  in 
a  foreign  country,  873 
Forgery : 

Words  charging   commission   of  crime, 
882 

Former  recovery,  1076 
Fornication,  940 

Words  charging,  875 
Forsworn,  897 
Fraud : 

Business  men,  957 

Imputing  commission  of  fraud,  924. 
Future  injuries  and  losses,  1085 
Gambling : 

Imputing  that  another  is  a  gambler,  927 

Good  character,  see  infra.  Character  IN  Evi- 
dence. 

Good  faith,  1068 
Defense,  IO/4 

Governor : 

Privileged  communications,  1028 

Guilty  knowledge,  990 

Headlines  of  article,  985 

Hearsay  evidence,  1080 

Heat  of  passion : 
Defense,  1075 

Husband  and  wife  : 

Communications  between   husband  and 
wife,  1016 
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LIBEL  AND  SLANDER,  cont'd. 
Husband  and  wife,  cont'd. 

Communication  to  husband  or  wife  of 

plaintiff,  1016 
Defamation  of  wife  by  husband,  1060 
Desertion  by  husband  or  wife  in  conse- 
quence of  charge  of  adultery,  1090 
Joint  or  several  liability,  1058 
Privileged  communications,  1037 
Who  liable  for  libel  or  slander,  1058 

Defamation  by  married  woman,  1060 
Defamation  of  wife  by  husband,  1060 
Who  may  maintain  action,  1052 
Action  by  husband  alone,  1052 
Action  by  wife  against  husband,  1053 
Action  by  wife  alone,  1053 
Joint  action  by  husband  and  wife,  1053 
Hypocrisy,  912,  926 
Hypothetical  charges,  971 
Identity  of  names,  995 
Ignoramus,  953 
Ignorance,  929,  950 
111  breeding,  913 
Illegal  business,  947 
Illegitimacy,  912 
Illiteracy,  929 

Implication,  see  infra,  CHARGES  BY  IMPLICA- 
TION and  Indirection. 

Imprisonment : 

Crimes  punishable  by,  872 

Incest : 

Words  charging  commission  of  crime,  883 
Indecent  exposure  : 

Words  charging  commission  of  crime,  883 
Indecent  words,  939 
Indemnity,  1067 
Indictment : 

Words  which  do  not  charge  crime  with 
precision  required  in  indictment,  989 
Indirection,  see  infra.  Charges  by  Implica- 
tion and  Indirection. 
Inducement,  979 

Office  of  the  inducement,  979 

Omission  of  inducement   not  cured  by 
innuendo,  980 

When  inducement  is  unnecessary,  980 
Infamy,  870,  871 

General  rule,  871 

What  is  infamous  offense,  871 
Infants : 

Defamation  by  infant,  1061 

Who  liable  for  libel  or  slander,  1061 

Who  may  maintain  action,  1052 
Inhumanity,  912 
Injunctions,  1120 

Injunction  against   publication  of  libel, 
1120 

Labor  combinations,  92 

Libels  injurious  to  character  may  be  re- 
strained, 1 120 

Right  of  court  to  restrain  publication  of 
libel  injurious  to  property  or  trade,  1120 

Rule  in  the  United  States,  1120 
Innkeepers,  967 
Innuendo,  981 

Office  of  innuendo,  981 

Omission  of  colloquium  not  cured  by  in- 
nuendo, 981 

Omission  of  inducement  not  cured  by  in- 
nuendo, 980 

Province  of  court  and  jury,  991 

Undue  enlargement  of  meaning  by  innu- 
endo, 982 
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LIBEL  AND  SLANDER,  cont'd. 
Innuendo,  cont'd. 

When  words  are  unambiguous  innuendo 
unnecessary,  982 
Insanity : 

Liability  of  insane  persons  for  libel,  1060 

Mental  condition  and  character  of  defend- 
ant, 1007 
Insolvency : 

Business  man  or  trader,  955 
Instructions : 

Province  of  court  and  jury,  993 
Insulting  words,  908 
Insurance,  see  infra.  Fire  Insurance. 
Intent,  see  Malice. 
Intention : 

Failure  to  charge  intent  to  commil  crime. 

990 

"  Intercourse,"  940 

Interpretation,  see  infra,  Construction  of 

Words. 
Interrogations,  971 
Ironical  language,  972,  977 
Jeopardy,  1076 
Joint  or  several  actions,  1055 
In  general,  1055 
Partners,  1055 
Joint  or  several  liability,  1057 

Action  against  husband  and  wife,  1058 

In  the  case  of  libel,  1057 

In  the  case  of  slander,  1057 

Joint  indictment  for  words  spoken  or  sung 

in  concert,  1058 
Where  several  have  taken  part  in  the  pub- 
lication of  a  libel,  1057 
Where  there  are  several  independent  pub- 
lications, 1057 
Judges  (see  infra,  Privileged  Communica- 
tions) 952 
Privileged  communications,  1027 
Judgments : 

Report  of  judgment  without  the  evidence, 
1045 
Judicial  notice : 

Colloquial  meaning  of  words,  973 
Vocations  of  which  court  cannot  take  ju- 
dicial notice,  968 
Judicial  proceedings,  see  infra,  Privileged 
Communications;  Reports  ok  Judicial, 
Legislative,  or  Other  Proceedings. 
Jurisdiction  (see  infra,  Venue  and  Jurisdic- 
tion): 

Privileged  communications,  1025 
Words  importing  commission  of  crime  in 
another  jurisdiction,  872 
Jurors: 

Privileged  communications,  1027 
fu>y,see  infra,  Province  of  Court.and  Jury. 
Justices  of  the  peace: 

Jurisdiction,  23 
Justification  (see  infra,  Belief  in  Truth  of 
Charge;  Falsity  of  Charge;  Justifi- 
cation; Truth  of  Charge),  1013,  1067 

Burden  of  proof,  106S 

Civil  actions,  1067 

Constitutional  provisions,  1068 

Criminal  prosecutions,  1068 

Damages : 

Effect  of  unsustained  plea  of  justification, 

1 104 

Aggravation,  1104 

Consideration  in  estimating  damages, 
1 104 

Mitigation  of  damages,  1104 
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LFBEFj  AND  SLANDER,  cont'd. 
Justification,  con/',/. 

Degree  of  proof  requisite  in  criminal  ac- 
tions, 1072 
Evidence  admissible,  1072 
Evidence  admissible  by  defendant,  1072 
General  reputation,  1072 
In  general,  1072 

Specific  acts  in  proof  of  general  charge, 
1072 

Evidence  admissible  by  plaintiff  in  rebuttal, 

1072 

Good  character,  1073 
In  general,  1072 

Failure  to  establish  justification  rot  con- 
clusive of  malice,  1013 

Good  faith,  1068 

In  what  actions  allowable,  1067 

Justification  not  as  broad  is  the  charge, 
1070 

Justification  of  precise  charge,  1069 
Matter  in  justification  must  be  substantial 

answer  to  charge,  1069 
Necessity  of  good  faith,  1068 
Precise  charge  must  be  justified,  1069 
Preponderance  of  evidence,  1071 
Proof  of  all  elements  of  offense  essential, 

1070 

Proof  of  publication,  1020 

Quantum  of  proof  required,  1071 

Question  for  jury,  1069 

Reasonable  doubt,  1071 

Similar    charge    with    distinct  subject- 
matter,  1069 

Statutory  provisions,  1068 

Substantial  justification  sufficient.  1069 

What  amounts  to  justification,  1069 

Where  crime  is  charged,  1070 
"  Kept,"  940 
Kidnapping  : 

Words  chatging  crime,  904 
Kill,  893 
Knave,  924,  927 
Knowledge,  990 
Labor  combinations  : 

Enjoining  publication  of  libel,  92 
Language  of  statute  : 

Failure    to   charge   statutory  offense  in 
language  of  statute,  990 
Larceny  : 

Words  charging  commission  of  crime,  S84 

Charge  of  carrying  away,  888 
Charge  that  plaintiff  has  stolen,  888 
Charge  that  pi  aintiff  "  took  "  property, 

890 

In  general,  884 

In  what  words  actionable  charge  may 

be  made,  885 
Property  charged  to  have  been  stolen 

must  have  been  subject  of  larceny, 

891 

Propertv  stolen  not  specified,  891 

Rogue,  888 

Slealing,  8S8 

"  Take,"  891 

Thief,  889 

Thieving,  890 

Thievish,  890 

Where  larceny  was  not  charged  because 
of  relationship  between  parties,  890 

Words  charging  possession  of  another's 
property,  887 

Writing  actionable  though  larceny  not 
charged,  S87 
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LIBEL  AND  SLANDER,  cont'd. 

Lasciviousness,  see  infra,  Words  Importing 

Want  of  Chastity,  Lechery,  etc. 
Lawyers,  960 

Lechery,  see  infra,  Words  Importing  Want 

of  Chastity,  Lechery,  etc. 
Legislative,  see  infra,  Reports  of  Judicial, 

Legislative,  or  Other  Proceedings. 
Letters  and  records,  1015 
Liar,  921 

Libel  (see  infra,  Who  Liable  for  Libel  or 

Slander;  Words  Importing  Want  of 

Chastity,  Lechery,  etc.): 
Actionable  per  sc  and  per  quod,  865 
Chastity,   see   infra.    Words  Importing 

Want  of  Chastity,  Lechery,  etc. 
Crime,  see  infra,  Criminal  Law;  Words 

Importing  Commission  of  Crime. 
Definition,  861 

Distinction  between  civil  and  criminal  libels, 

865 

In  general,  865 

Oral  words  not  indictable,  865 
Statutes  defining  criminal  libels,  865 
Distinction  between  oral  and  written  words, 

863 

Actionable  quality  of  words,  863 

Broad  distinction  between  oral  and 
written  words,  863 

Reasons  for  making  distinctions  between 
written  and  oral  words,  864 

Words  used  with  reference  to  profes- 
sion, business,  or  occupation,  865 

Written  words  are  actionable  where  oral 
words  would  be,  864 
Distinction  between  words  actionable  per  se 
and  per  quod,  865 

General  nature  of  words  actionable  per 
se,  866 

In  general,  865 

Right  of  action  for  natural  and  proxi- 
mate damages  where  words  are  not 
defamatory,  867 

Special  damages,  867 

Special  damages  immaterial  in  criminal 
prosecuiions,  868 

What  imputations  will  support  actions 
for  special  damage,  867 

Written  words  not  necessarily  actionable 
without  proof  of  special  damage,  867 
Per  se  and  per  quod,  865 
Words  importing  commission  of  crime,  see 

infra,  Words  Importing  Commission  of 

Crime. 

Words  not  importing  commission  of  crime, 
see  infra.  Words  Not  Importing  Com- 
mission of  Crime. 
Libels  of  the  dead,  968 
In  general,  968 

Writing  must  tend  to  create  breach  of 
peace,  968 
Liberality,  917 
Liberty  of  the  press  : 

Injury  must  be  alleged,  1051 

Meaning  of  liberty  of  the  press,  1051 
Limitation  of  actions,  1118 

Admissions,  1118 

Burden  of  proof,  11 18 

In  general,  292 

Repetitions,  1118 

When  statute  begins  to  run,  1118 
Mail: 

Matter  sent  openly  through  mail,  101 


LIBEL  AND  SLANDER,  cont'd. 
Malfeasance,  950 
Malice,  998 

Actual  damages,  1089 
Actual  malice,  999 
Civil  action,  1002 

For  what  purpose  malice  may  be  shown, 
1002 

Reason  for  preference  of  view  that 
malice  is  not  necessary,  1002 

View  that  malice  is  nor  necessary  in 
civil  action,  1002 
Compensatory  damages,  1089 
Damages,  1089,  1093,  1097 

Actual  damages,  1098 

Aggravation,  1098 

Malice  an  important  factor,  1097 

Mitigation,  1098 

Recklessness,  iogS 

Where    exemplary    damages    not  al- 
lowed, 1099 
Defense  of  want  of  malice,  1074 
Definition,  998 

Distinction    between  the    two   kinds  of 

malice,  999 
Evidence,  1003 

Admissibility  in  general,  1003 
Apparent   good    humor  of  defendant, 
1007 

Belief  in  charge,  1008 

Burden  of  proof,  1003 

Circumstances  not  within  knowledge  of 
defendant,  1007 

Competency  in  general,  1003 

Efforts  to  prevent  the  attendance  of  wit- 
nesses, 1006 

Entire  publication  or  conversation,  1005 

Evidence  of  other  publications  or  state- 
ments, 1010 

Existence  of  malice  question  of  law  or 
fact,  1050 

Falsity  of  charge,  1007 

Falsity  of  charge  as  evidence  of  malice, 
1050 

Foundation  of  charge,  1007 
Hostile  feeling  of  defendant,  1005 
Intrinsic  or  extrinsic  evidence,  1004 
Mental  condition  and  characler  of  de- 
fendant, 1007 
Mistake,  1004 
Passion,  1007 

Privileged  communications,  1049 
Provocation,  1007 
Publication,  1004 

Publication  of  libel  against  another  per- 
son, ioir 

Reasonable  belief  in  truth  of  charge, 
1008 

Refusal  to  retract  or  apologize,  1006 

Relations  between  parties,  1005 

Relevancy  in  general,  1003 

Repetition,  1009 

Republication,  1009 

Speaking  of  defamatory  words,  1004 

Threats,  1006 

Truth  of  charge  1008 

Unpublished  papers,  ion 

Unsustained  plea  of  justification,  1006 

Weight  and  sufficiency,  1012 

Evidence  sufficient  to  rebut  presump- 
tion of  malice,  1012 

Evidence  sufficient  to  show  malice, 
1012 
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LIBEL  AND  SLANDER,  cont'd. 
Malice,  cont'd. 
Evidence,  cont'd. 

Weight  and  sufficiency,  cont'd. 

Failure  to  establish  justification,  1013 
Falsity  conclusive  evidence  of  malice, 
1013 

Falsity  of  statement,  1013 
Question  for  jury,  1012 
Exemplary  damages,  1093 

Express  malice,  1093 

Implied  malice,  1093 

Recklessness,  1093 
Expressed  malice,  999 
Implied  malice,  999 
Kinds  of  malice,  999 
Malice  in  fact,  999 
Malice  in  law,  999 

Malice  in  law  sufficient  to  support  aclion,  . 
1000 

Malice  the  gist  of  the  action  or  prosecu- 
tion, 998 

Meaning  of  term,  998 

Necessary  ingredient,  998 

Necessity  in  civil  action,  1002 

Personal  ill-will,  999 

Presumption  of  malice,  999 

Presumption  of  malice  may  be  rebutted, 
100 1 

Presumption,  when  malice  is  presumed, 
1000 

Privileged  communication,  1048 

Conditional  privilege  defeated  by  proof 

of  malice,  1048 
Dispute  between  parties,  1049 
Evidence  to  show  malice,  1049 
Excess  held  not  equivalent  to  malice, 

1049. 

Excessive    language    as    evidence  of 

malice,  1049 
Existence  of  malice  question  of  law  or 

fact,  1050 

Falsity  of  charge  as  evidence  of  malice, 
1050 

Malice  inferred  from  extrinsic  facts,  1049 
Want  of  probable  cause  held  equivalent 

to  malice,  1048 
Words  capable   of   two  constructions, 

1049 

Reports  of  judicial,  legislative,  or  other 
proceedings,  1045 
Manager,  10O5 
Manufacturers,  957 

Married  women  (see   infra.   Husband  and 
Wife): 

Who  liable  for  libel  or  slander,  1060 
Who  may  maintain  action,  1052 
Action  by  husband  alone,  1052 
Action  by  wife  against  husband,  1053 
Action  by  wife  alone,  1053 
Joint  action  by  husband  and  wife,  1053 
Master  and  servant  (see  infra,  Newspapers), 
965 

Blacklisting  servants,  1034 

Loss  of  situation  or  office  as  element  of 
damages,  1087 

Who  liable  for  libel  or  slander,  106 1 
Liability  of  agent  or  servant,  1061 
Liability  of  principal  or  master,  1061 
Libel  published  by  virtue  of  express  au- 
thority, 1062 
Libel  published  in  usual  course  of  em- 
ployment, 1062 


LIBEL  AND  SLANDER,  cont'd. 
Master  and  servant,  cont'd. 

Who  liable  for  libel  or  slander,  cont'd. 

Libel  published  under  express  instruc- 
tions, 1062 
Libel  ratified  or  adopted,  1062 
When  principal  or  master  is  not  liable, 
1063 
Meanness,  917 

Measure  of  damages,  see  infra,  DAMAGES. 
Mechanics,  966 
Mental  suffering,  1088 

Mental  suffering  and  injury  to  feelings,  1083 
Mercantile  agencies,  956,  1035 

Agencies,  956 
Mercantile  agents,  1030 
Merchants,  954 
Military  law  : 

Court  martial,  1119 

Privileged  communications,  1028 
Minister,  see  infra,  Clergyman. 
Misdemeanors  : 

Whether  charge  of  actionable,  871 
Misfeasance,  950 
Mistake  : 

Evidence  of  malice,  1004 

Mitigation  of  damages,  1122 
Mitigating    circumstances  accompanying 

words,  987 

Mitigation  of  damages,  see  infra,  DAMAGES. 
Moral  turpitude  (see  infra,  Words  Not  Im- 
porting Commission  of  Crime),  870 
Crimes  involving,  872 

Words  touching  another  in  his  office,  trade, 
profession,  or  business,  944 
Municipal  corporations: 

Report  of  meeting  of  city  council,  1046 
Murder: 

Words  charging  the  crime,  892 
In  general,  892 

In  what  words  actionable  charge  may  be 
made,  892 

Knowledge  of  hearers  as  to  death  of  per- 
son killed,  894 
Meaning  of  the  word  "  kill,"  893 
Oral  charge  of  murder,  892 
Poisoning,  893 

Written  charge  of  murder,  892 
Names,  identity  of,  995 
Negligence: 

Charges  of,  908 
Negro,  913 
Newspapers: 

Author,  1066 

Editor,  1065 

Extent  of  circulation,  1095 

Liability  of  proprietor  of  publication,  1063 

Article  not  known  to  be  libelous,  1064 
Civil  liability,  1063 
Compensatory  damages,  1064 
Criminal  responsibility,  1065 
Legal  owner,  1064 

Publication  by  employees  or  agents  in 

regular  course  of  employment,  1064 
Publication  without  knowledge  or  con- 
sent of  proprietor,  1063 
Responsibility  of  proprietor  for  malice 

of  reporter,  1064 
Who  may  be  considered  proprietor,  1064 
Manager,  1065 

Person  procuring  publication,  1066 
Printer,  1065 
New  words,  976 
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LIBEL  AND  SLANDER,  cont'd. 
Nicknames,  911 
Nominal  damages,  1088 
Oath,  see  infra,  PERJURY. 
Obscenity  : 

Reports  of  judicial,  legislative,  or  other 
proceedings,  1045 
Officer  of  corporation,  1042 
Officers  : 

Public  officers,  951 
Opinion  evidence,  997 

Oral  words,   see  infra,  Libel;  Slander; 

Words  Importing  Commission  of  Crime. 
Ordinance : 

Charge  of  violating  city  ordinance  908 
Other  libelous  publications  as  evidence,  1020 
Pardon  : 

Words  importing  commission  of  crime  for 
which  pardon  has  been  granted,  874 
Parol,  see  infra,  LlBEL;  SLANDER. 
Parol  evidence  : 
Malice,  1004 
Partnership  : 

Joint  action,  1055 
Liability  of  partnership,  1059 
In  the  case  of  libel,  1059 
In  the  case  of  slander,  1059 
Separate  actions,  1055 
Passion,  1007 

Pecuniary  condition  of  plaintiff,  1096 
Pecuniary  injuries,  1082 
Perjury  and  subornation  of  perjury  : 
Charging  the  offense,  894 

Charging  that  plaintiff  is  forsworn,  897 

In  general,  894 

In  what  words  actionable  charge  may 

be  made,  896 
Materiality  of  testimony  as  to  which 

charge  of  perjury  was  made,  899 
Oral  charge  of  perjury  in  expressing 

terms  actionable,  896 
Oral  words  charging  perjury  actionable, 

894 

Oral  words  touching  extrajudicial  oath 
not  actionable,  899 

Presumption  as  to  materiality  of  false 
testimony,  899 

Statutes  making  oral  charge  of  false 
swearing  actionable,  896 

Statutory  provisions,  895 

Subornation  of  perjury,  900 

Written  charge  of  false  swearing,  898 

Written  charge  of  false  swearing  action- 
able ex  vi  termini,  898 

Written  words  charging  perjury  action- 
able, 896 

Per  se  and  per  quod,  see  infra.  Libel. 
Physicians  and  surgeons  : 

imputations  upon  physicians  and  surgeons,  961 

Dentists,  962 
Druggists,  962 

Imputations   concerning   treatment  of 

particular  case,  962 
In  general,  961 
Quack,  961 

Words  necessarily  importing  gross  igno- 
rance, want  of  skill  or  integrity,  962 
Words  spoken  of  a  physician  must  touch 
him  in  his  profession,  961 
Privileged  communications,  1038 
Pictures,  911 

Pleadings  (see  infra,  Damages): 
Privileged  communications,  1024 

121 


LIBEL  AND  SLANDER,  cont'd. 
Poisoning,  charge  of,  893 
Policeman,  952 
Politicians,  952 
Polygamy  : 

Words  charging  attempt  to  commit,  878 
Postal  laws  : 

Words  charging  violation  of  postal  laws, 
904 

Postmaster,  952 
Poverty,  913 
Pregnancy  : 

Words  charging  woman  with  pregnancy, 

939 
President : 

Privileged  communication,  1028 
Presumption  of  damages,  1081 
Presumption  of  good  character  of  plaintiff, 

1 102 

Presumption  of  malice,  999 

Distinction  between  kinds  of  malice,  999 
Evidence  sufficient  to  rebut  presumption 

of  malice,  1012 
Express  malice,  999 
Express  malice  never  presumed,  1002 
Implied  malice,  999 
Kinds  of  malice,  999 
Malice  in  fact,  999 
Malice  in  law,  999 

Malice  in  law  sufficient  to  support  action, 
1000 

Personal  ill-will,  999 

Presumption  of  malice  may  be  rebutted, 
100 1 

When  malice  is  presumed,  1000 
Printer,  1056,  1065 

Private  international  law,  see  infra.  Venue 

and  Jurisdiction. 
Privileged  communications  (see  infra,  Com- 
ment and  Criticism),  1023 
Absolute  privilege,  1023 
Agents,  1032 
Answers  to  inquiries,  103 1 
In  general,  1031 

Inquiry  by  person  interested  in  plain- 
tiff's behalf,  1032 
Inquiry  by  plaintiff  in  presence  of  third 

person,  1032 
Inquiry  by  plaintiff's  agent,  1032 
Attorney  and  client,  1038 
Blacklisting  deblors,  1034 
Blacklisting  servants,  1034 
Charges  against  minister,  1036 
Charges  against  stranger  to  privileged  oc- 
casion, 1048 
Church  discipline,  1036 
Clergyman  and  parishioner,  1038 
Comment,  see  infra,  Comment  and  Criti- 
cism. 

Communication  between  members  of  fam- 
ily, 1037 

Communication  by  one  state  officer  to  an- 
other, 1028 

Communications  to  functionary  having  power 
to  redress  public  grievances,  1040 
Communications   to  appointing  power 

concerning  candidates,  1041 
Complaints  against  public  officers,  1040 
In  general,  1040 

Communications   to  husband  and  wife, 
1037 

Communications  to  prospective  employee, 
1033 
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LIBEL  AND  SLANDER,  cont'd. 
Privileged  communications,  cont'd. 

Criticism,  see  infra,  Comment  and  Criti- 
cism. 

Denominational  newspaper,  1036 

Dictation  to  clerk,  1047 

Falsity  of  charge,  1049 

Falsity  as  evidence  of  malice,  1050 
Whether  plaintiff    need  prove  falsily 
1049 

General  public  addressed,  1041 

Concerning  candidates  for  public  office, 
1042 

Concerning  public  officers,  1041 
Excessive  publication,  1041 
In  general  matters  of  public  interest, 
104 1 

Officers  of  corporation,  1042 

Physical    or    mental    qualifications  of 
officers,  1042 
General  statement,  1023 
Giving  character  of  servant,  1033 
Governor,  1028 
Husband  and  wife,  1037 
In  discharge  of  public  official  duty,  1039 
Information  to  bring  criminal  to  justice, 

1038 

Judicial  proceedings  (see  infra,  Reports  of 
Judicial,  Legislative,  or  Other  Pro- 
ceedings), 1023 

American  rule,  1023 

Arguments  of  counsel,  1026 

Belief  in  relevancy  of  communication, 
1028 

Communications  by  counsel,  1026 
Communications  by  juror,  1027 
Communications  by  party  in  pleadings, 
1024 

Communications  in  pleadings  relating 

to  strangers,  1025 
Complaints  charging  a  crime,  1024 
English  rule,  1023 
Grand  j uror,  1027 
In  general,  1023 
Judges'  official  utterances,  1027 
Pertinent  statements  in  pleadings,  1024 
Petit  juror,  1027 
Pleadings,  1024 

Relevancy  of  communication,  1027 
Statements  made  by  party  in  open  court, 
1025 

Testimony  before  military  court,  1026 
Testimony  of  witnesses,  1026 
Want  of  jurisdiction,  1025 
Witnesses,  1026 

Legislative  proceedings,  see  infra.  Re- 
ports of  Judicial,  Legislative,  or 
Other  Proceedings,  1028 

Liberty  of  the  press,  1051 

Malice,  1048 

Conditional  privilege  defeated  by  proof 

of  malice,  1048 
Dispute  between  parties,  1049 
Evidence  to  show  malice,  1049 
Excess  held  not  equivalent  to  malice, 
1049 , 

Excessive    language   as    evidence  of 

malice,  1049 
Existence  of  malice  question  of  law  or 

fact,  1050 

Falsity  of  charge  as  evidence  of  malice, 
1050 

Malice  inferred  from  extrinsic  facts,  1049 


LIBEL  AND  SLANDER,  cont'd. 
Privileged  communications,  cont'd. 
Malice,  cont'd. 

Want  of  probable  cause  held  equivalent 
to  malice,  1048 

Words  capable  of  two  constructions,  1049 
Master  and  servant : 

Character  of  servant,  1033 
Military  officers,  1028 
Odd  Fellows,  1035 
Physician  and  patient,  1038 
Presence  of  uninterested  third  person,  1047 
President,  1028 
Principal  and  agent,  1037 
Proceedings  of  voluntary  associations  or 

societies,  1035 
Province  of  court  and  jury,  1050 

Existence  of  malice,  1050 

Existence  of  privilege,  1050 
Public  officers,  1039 
Qualified  privilege,  1029 

Agents,  1030 

Burden  of  proof,  1031 

Charges  against  stranger  to  privileged 
occasion,  1048 

Common  business  interest,  1030 

Communications  addressed  to  general  pub- 
lic, 1 04 1 

Concerning    candidates     for  public 

office,  1042 
Concerning  public  officers,  1041 
Excessive  publication,  1041 
In  general  matters  of  public  interest, 
1041 

Officers  of  corporation,  1042 
Physical  or  mental  qualifications,  1042 
Communications  made  by  a  stockholder, 
1030 

Communications  of  qualified  privilege 
defined,  1029 

Communications    to    functionary  having 
power  to  redress  public  grievances,  1040 
Communications  to  appointing  power 

concerning  candidate,  1041 
Complaint  against  public  officers,  1040 
In  general,  1040 

Confidential  relation  of  the  parties,  1031 

Corresponding  interest  or  duty  essen- 
tial, 1030 

Dictation  to  clerk,  1047 

Falsity  of  communication,  1049 

In  general,  1029 

Liberty  of  the  press,  1051 

Malice,  1048 

Presence  of  uninterested  third  person, 
1047 

Repetitions,  1048 

Reports  of  judicial,  legislative,  or  other 
proceedings,  see  infra,  Reports  of 
Judicial,  Legislative,  or  Other  Pro- 
ceedings. 

Statement  of  general  rule  as  to  qualified 

privilege,  1029 
Transmission   by  post-office  telegram, 

1047 

Various  communications  considered, 
1031 

Whether  a  question  of  law  or  fact,  1050 
Recommending  servant,  1034 
Repetitions,  1048 

Report  of  mercantile  agency,  1035 
Self-defense,  1033 
Servant's  character,  1033 

Volume  XVIII. 


Libel  and  Slander. 


INDEX. 


Libel  and  Slander. 


LIBEL  AND  SLANDER,  cont'd. 
Privileged  communications,  cont'd. 

Statements  made  in  self-defense,  1033 
Transmission  by  post-office  telegram,  1047 
Voluntary  communications,  1032 
Profanity,  918 

Profession,  see  infra,  Words  Touching  An- 
other in  His  Office,  Trade,  Profession, 
or  Business. 

Prosecuting  attorney,  952 

Prostitute,  933,  937 

Prostitution,  901 

Protestation  against  intention  to  defame, 
971 

Province  of  court  and  jury,  990 

Constitutional  r  rovisions,  993 
Defamation    musl  apply  to   plaintiff  or 

prosecutor,  996 
In  general,  990 
Innuendo,  991 
Instructions,  993 
Invasion  of  province  of  jury,  994 
Justification,  1069 
Malice,  1012 

Power  of  court  to  rule  on  admissibility  of 

evidence,  1076 
Privileged  communications,  1050 

Existence  of  malice,  1050 

Existence  of  privilege,  1050 
Province  of  court,  990 
Province  of  jury,  991 
Publication,  1020 

Question  who  liable  for  jury,  1066 
Reports  of  judicial,  legislative,  or  other 

proceedings,  1045 
Statutory  provisions,  993 
Sufficiency  of  declaration,  complaint,  or 

indictment,  991 
Provocation,  1007 

Mitigation  of  damages,  1109 
Publication  (see  infra,  Malice),  1013 
Allegation  of  truth  in  answer,  1016 
Allowing  others  to  have  access  to  libelous 

matter,  1016 
Burden  of  proof,  1020 

Communication    directly   to   person  de- 
famed, 1017 
Communication  to  another  or  others,  1013 
Communication    to  husband  or  wife  of 

plaintiff,  1016 
Consent,  1076 
Consent  of  defendant,  1013 
Consent  of  plaintiff,  1018 
Damages  (see  infra.  Damages): 

Extent  of  circulation,  1095 

Manner  of  publication,  1095 
Delivery  of  libelous  matter,  1014 
Dictation  to  stenographer,  1016 
Entry  of  resolution   upon  minute  book, 

1016 
Evidence,  1020 

Admissions,  1020 

In  general,  1020 

Other  libelous  publications,  1020 

Plea  of  justification,  1020 
Furnishing  of  libelous  articles  by  news 

association,  1015 
General  circulation  not  necessary,  1014 
Husband  and  wife,  1016 
Matter  sent  openly  through  mail,  1017 
Necessily  for,  1013 

Official  communications  between  govern- 
ment officers,  1018 


LIBEL  AND  SLANDER,  cont'd. 
Publication,  cont'd. 

Oral  communications  to  plaintiff  alone  or 

in  presence  of  others,  1017 
Printing  of  defamatory  matter,  1015 
Private  letiers,  1015 

Publication  invited  or  procured  by  plain- 
tiff, 1018 

Publicaiion  sanctioned  by  defendant  or 

made  by  person  under  him,  1013 
Question  for  the  jury,  1020 
Repetition  of  slander,  1016 
Repetition  or  circulation  by  others,  1018 
Resolutions,  1016 

Sale  or  delivery  of  libelous  matter,  1014 
Spoken  words  to  plaintiff  alone  1017 
Spoken  words  to  plaintiff  in  presence  of 

others,  1017 
Telegram,  1015 

Transmission  of  telegram,  1015 

What  constitutes,  1013 

Words  must  be  understood,  1019 

Words  spoken  in  presence  of  plaintiff's 

family,  1016 
Written   communications  to  person  de- 
famed, 1017 
Public  officers  (see  infra.  Words  Touching 
Another  in  His  Office,  Trade,  Pro- 
fession, or  Business-): 
Criticism,  1022,  1041 

Loss  of  office  as  element  of  damages,  1087 
Privileged  communications,  1039 
Privileged  defamatory  matter  concerning 
public    officers    made    on  reasonable 
grounds  held  to  be  privileged,  1042 
Privilege    of    complaint   against  public 
officers,  1041 
Publishers  (see  infra,  Newspapers): 

Liability,  1056 
Pttnitive  damages,  see   infra.  Exemplary 

Damages. 
Quack,  961 

Questions  of  law  and  fact,  see  infra,  PROVINCE 

of  Court  and  Jury. 
Race,  913 
Rape,  901 
Rascal,  927 

Reasonable  doubt,  1080 
Receiving  stolen  goods,  892 
Recklessness,  1093,  IC98 
Religious  belief,  926 
Removal  of  landmarks,  901 
Repetition: 

Aggravation  of  damages,  1105 
Limitation  of  actions,  1118 
Malice,  1009 

After  commencement  of  action,  1009 
Plaintiff  may  show  repetition  or  repub- 
lication, 1009 
Words  of  same  import,  1010 
Privileged  communications,  1048 
Repetition  or  circulation  by  others,  101S 
Reporter,  see  infra,  Newspapers. 
Reports,  972 

Mitigation  of  damages,  1111,  11 12 
Reports  of  judicial,  legislative,  or  other  proceed- 
ings, 1043 
Arbitrary  selections,  1045 
Burden  of  proof,  1045 
Confined  to  actual  occurrences,  1044 
Defamatory  comments,  1044 
Distinct  parts  of  proceedings,  1045 
Ex  parte  proceedings,  1043,  1047 
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LIBEL  AND  SLANDER,  cont'd. 
Reports  of  judicial,  legislative,  or  other  proceed- 
ings, cont'd. 
Extracts  from  judgment  record,  1046 
Fair  report,  1044 
Garbled  account,  1045 
Grand  jury,  1044 
Judgment  record,  1046 
Judgment  without  the  evidence,  1045 
Judicial  hearing  necessary,  1044 
Judicial  proceedings,  1043 
Legislative  proceedings,  1046 
Malicious  report, '1045 
Meeting  of  city  council,  1046 
Must  be  an  account  of  a  judicial  proceed 
ing,  1044 

New  York  code  of  civil  procedure,  1043 
Not  confined    to    proceedings   in  court 
1044 

Obscene  matter,  1045 
Police  officers,  1044 

Proceedings  of  general  public  interest, 
1046 

Question  of  law  or  fact,  1045 

Report  of  proceedings  before  magistrate 

not  in  his  judicial  character,  1044 
Verbatim  report  not  necessary,  1045 
Eepublication: 

Aggravation  of  damages,  1105 
Malice,  1009 

After  commencement  of  the  action,  1009 
Plaintiff  may  show  repetition  or  republi- 
cation, 1009 
Words  of  same  import,  roio 
Reputation  (see  infra,  Character  in  Evi- 
dence), 1080 
Bad  character  of  defendant,  1080 
Bad  character  or  reputation,  1080 
Damages,  108S,  1090 

Bad  character  or  reputation  of  plaintiff, 
1 100 

Bad  character  subsequent  to  publication, 
1101 

Character  of  defendant,  1099 
Character    of     person    before  whom 

slander  spoken,  1099 
Character   or    reputation   of  plaintiff, 

1099 

Evidence  must  be  confined  to  general 

reputation,  1102 
General  reputation,  1102 
Good  character  of  plaintiff,  1103 
Good  character  or  reputation,  1102 
Injury  less  where  plaintiff's  character 

or  reputation  already  bad,  1101 
Presumption  of  good  character  of  plain- 
tiff, 1 102 

Whether  bad  character  or  reputation  of 
plaintiff  must  be  pleaded,  1101 

Defense,  1073 

Good  character,  1080 

In  civil  actions,  1080 

In  criminal  cases,  1080 

Injury  to  character  or  reputation,  1083 
An  element  of  damages,  1083 
Constitutionality  of  statutes  prohibiting 
recovery  for  injury  to  reputation,  1084 

Justification,  1072 

Words  touching    another    in    his  office, 
trade,  profession,  or  business,  944 
Res  judicata,  1076 
Retraction  : 

Defense,  1075 

1214 


LIBEL  AND  SLANDER,  cont'd. 
Retraction,  cont'd. 

Delay  in    publishing  as  aggravation  of 

damages,  1106 
Mitigation  of  damages,  1109 
Published  after  commencement  of  action 
mo 

Refusal  to  retract,  1006 

Ridicule,  see  infra.  Words  Exposing  An- 
other to  Ridicule,  Contempt,  Degrada- 
tion, or  Disgrace. 

Robbery  : 

Words  charging  crime,  901 

"  Rogue,"  888,  927 

Rumors,  972 

Current  rumors,  1008 
Defense,  1073 

Mitigation  of  damages,  mi,  1112 
Sale,  ior4 

Scandalum  magncitum,  863 
Scoundrel,  927 

Screw,"  940 
Seamen,  imputations  upon,  966 
Seduction  : 

Words  charging  crime,  902 
Servant,  character  of,  1033 
Servants  (see  infra,  Master  and  Servant), 
965 

Blacklisting,  1034 
Sex,  913,  914 
Sheriffs,  952 

Slander  (see  infra,  Who  Liable  for  Libel 
or  Slander;  Words  Importing  Com- 
mission of  Crime;  Words  Importing 
Want  of  Chastity,  Lechery,  etc.; 
Words  Touching  Another  in  His 
Office,  Trade,  Profession,  or  Busi- 
ness): 

Chastity,    see   infra,    Words  Importing 

Want  of  Chastity,  Lechery,  etc. 
Definition,  862 

Distinction    between  civil  and  criminal 
libels,  865 

Distinction    between    oral   and  written 
words,  S63 

Distinction  between  oral  and  written  words, 

see  infra.  Libel. 
Distinction  between  words  actionable  per 

se  and  per  quod,  865 
Words  not  importing  commission  of  crime, 
see  infra,  Words  Not  Importing  Com- 
mission of  Crime. 
Slang,  924 
Slang  words,  972 
Sneak,  913 
Societies  and  clubs  : 

Chuich  discipline,  1036 
Privileged  communications,  1035 
Proceedings  of  voluntary  associations  or 
societies,  1035 
Sodomy : 

Words  charging  crime,  902 
Special  damages  (see  infra.  Damages): 

Necessity  of,  867-868 
Spy,  913 

Statutes,  see  infra.  Province  of  Court  and 

Jury. 
"  Steal,"  888 

Stenographer,  dictation  to,  1016 
Stockholders,  communications  made  by,  1030 
"  Strumpet,"  937 
Survival,  1067 
Survival  of  action,  1056 
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LIBEL  AND  SLANDER,  cont'd. 
Suspicion : 

As  to  words  calculated  to  induce  suspicion, 
see  infra,  Words  Calculated  to  In- 
duce Suspicion. 
Swindler,  927 
"  Take,"  890-891 
Teachers,  imputations  upon,  964 
In  general,  964 

Teachers  other  than  school  teachers,  965 
Telegram,  1015 
"  Thief,"  889 
"  Thieving,"  890 
"  Thievish,"  890 
Threats,  1006 
Title,  985 

Trade,  see  inf  ra,  WordsJTouching  ANOTHER 
in  His  Office,  Trade,  Profession,  or 
Business. 

Traders,  954 

Treachery,  912 

Treason  : 

Words  charging  crime,  904 

Trespass,  908 

Trust  (see  infra,  Justification). 

Imputations  upon    persons  in  offices  of 
trust  or  profit,  959 
Truth    of   charge  (see   infra,  Falsity  of 
Charge),  1008 
Allegation  of  truth  in  answer,  1016 
Falsity  conclusive  evidence  of  malice,  1013 
Mitigation  of  damages,  11 12 

Defendant  showing  reasonable  belief  in 

truth,  1113 
Whether  defendant  may  plead  or  prove 
truth  of  charge  or  reasonable  belief 
therein,  1112 
Whether  truth  of  charge  may  be  shown 
under  general  issue,  1113 
Venue  and  jurisdiction,  11 19 
Court  martial,  nig 

In  actions  for  prosecutions  for  libel,  1119 

In  actions  for  slander,  1119 

Mailing  libelous  matter,  1119 
Veracity : 

Imputing  want  of  veracity,  920 
Vindictive  damages,  see  infra.  Exemplary 

Damages. 
What  is  libelous,  863 

Disparagement  of  property,  see  infra,  DIS- 
PARAGEMENT of  Property. 

Distinction  between  civil  and  criminal 
libels,  865 

Distinction  between  oral  and  written 
words,  863 

Distinction  between  words  actionable  per 

se  and  per  quod,  865 
Libels  of  the  dead,  see  infra,  Libels  of  the 

Dead. 

Province  of  court  and jury,  see  infra,  PROV- 
INCE of  Court  and  Jury. 

Words  importing  commission  of  crime,  see 
infra.  Words  Importing  Commission  of 
Crime. 

Words  importing  want  of  chastity,  see  infra, 
Words  Importing  Want  of  Chastity. 

Words  not  importing  commission  of  crime, 
see  infra,  Words  Not  Importing  Com- 
mission of  Crime. 

Words  touching  another  in  his  office,  trade, 
profession,  or  business,  See  infra,  Words 
Touching  Another  in  His  Office, 
Trade,  Profession,  or  Business. 
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LIBEL  AND  SLANDER,  cont'd. 
White  man,  913 

Who  liable  for  libel  or  slander  (see  infra, 
Newspapers),  1056 
Abatement,  1067 
Agents,  1061 
Contribution,  1067 
Corporations,  1058 

Defamation   in  public  print,    see  infra, 

Newspaper. 
Defamation  of  wife  by  husband,  1060 
Executors,  1060 
General  rule,  1056 

General  rule  as  to  liability  for  libel,  1056 
Husband  and  wife,  1060 
Indemnity,  1067 
Infants,  1061 
Insane^  persons,  1060 

Joint  or  several  liability  in  the  case  of 

libel,  1057 
Liability  a  question  for  jury,  1066 
Libel,  1056 

Married  women,  1060 
Partnership,  1059 

Person  furnishing  information,  1066 
Printer,  1056 

Public  print,  see  infra,  Newspaper. 
Questions  of  law  or  fact,  1066 
Servants,  1061 
Survival,  1067 
Who  may  maintain  action,  105 1 
Abatement,  1056 
Action  by  husband  alone,  1052 
Action  by  wife  alone,  1053 
Assistants,  1053 
Clerks,  1053 
Corporations,  1052 
Deceased  person,  1053 
Defamation  in  professional  or  business 

capacity,  1055 
Defamation  of  a  class,  1053 
Defamation  of  clerks  or  assistants,  1053 
Defamation  of  deceased  person,  1053 
Family,  1054 
Father,  1052 

Female  person  of  the  state,  1052 
General  censure  or  reproof,  1053 
Generally,  105 1 
Husband  and  wife,  1052 
Infants,  1052 

Joint  action  by  husband  and  wife,  1053 
Joint  or  several  actions,  1055 
Married  women,  1052 
Partners,  1055 

Principles  governing  decision  as  to 
whether  defamation  directed  against  in- 
dividual or  class,  1054 

Relation,  1052 

Suit  by  individual  on  behalf  of  class,  1054 
Survival,  1056 

When  defamation  of  class  affords  indi- 
vidual no  right  of  action,  1054 

When  individual  member  of  class  defamed 
has  a  right  of  action,  1054 
"  Whore,"  937 

Witnesses  (see  infra,  Defamation  Must  Ap- 
ply to  Plaintiff  or  Prosecutor): 
Efforts  to  prevent  attendance  of  witnesses, 
1006 

Privileged  communications,  1026 
Women  (see  infra.  Married  Women;  Words 
Importing  Want  of  Chastity,  Lech- 
ery, etc.): 
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I.iOKI,  AND  SLANDER,  cont'd. 
Women,  cont'd. 

"  Female  person  of  the  state,"  1053 
Imputations  peculiarly  affecting  women, 
914 

Imputations  upon  sex,  914 
Imputations  upon  women,  937 
Words  exposing  another  to  ridicule,  contempt, 
degradation,  or  disgrace,  909 

Abuse,  918 

Bad  manners,  913 

Breach  of  marriage  promise,  913 

Caricatures,  911 

Charging  plaintiff  with  availing  himself 

of  legal  technicalities,  917 
Cowardice,  912 
Cruelty,  912 

Deficiency  in  qualities  which  the  law  does 

not  require,  917 
Exemplification  of  rule,  911 
Fables  or  references  to  fables,  911 
Hypocrisy,  912 
Illegitimacy,  912 

Imputations  concerning  marriage  or  prom- 
ise to  marry,  913 

Imputations  concerning  race,  color,  and 
sex,  913 

Imputations  of  another  as  a  spy  and 
sneak,  913 

Imputations  peculiarly  affecting  women, 
914 

Imputations  which  are  not  defamatory,  915 
Imputing  beastliness,  911 
Imputing  cowardice,  911 
Imputing  criminal  disposition  and  inten- 
tion, 918 
Imputing  cruelty,  912 
Imputing  hypocrisy,  912 
Imputing  illegitimacy,  912 
Imputing  insolvency,  913 
Imputing  rowdyism,  913 
Imputing  treachery,  912 
Inhumanity,  912 
Insolvency,  913 
Liberality,  917 
Meanness,  917 

Miscellaneous  imputations,  914 
Negro,  913 
Nicknames,  911 
Pictures  911 

Plays  upon  another's  name,  911 
Poverty,  913 
Profanity,  918 
Scandalous  matter,  916 
Statement  of  general  rule,  909 
Treachery,  912 

What  constitutes  degradation  or  disgrace 

within  meaning  of  rule,  910 
White  man,  913 

Words  must  create  legal  presumption  of 

injury  to  reputation,  915 
Words  tending  to  social  ostracism,  910 
Writings  exposing  to  ridicule,  contempt, 

degradation,  or  disgrace,  909 
Written  words  need  not  necessarily  impute 

disgraceful  conduct,  910 
Words  importing  commission  of  crime,  868 
Abduction,  904 
Adultery,  875 
Arson,  876 

Arson  charged  by  written  words,  876 
Arson  in  burning  insured  building  to  de- 
fraud insurance  company,  876 


LIBEL  WO  SLANDER,  cont'd. 
Words  importing  commission  of  crime,  cont'd. 
Arson  in  general,  876 

Arson,  in  what  words  actionable  charge 

may  be  made,  876 
Assault  and  battery,  877 
Attempt  to  commit  crime,  877 
Bigamy,  878 
Bribery,  878 
Burglary,  879 

Chastity,    see   infra.    Words  Importing 

Want  ov  Chastity,  Lecherv,  etc. 
Complicity  in  commission  of  crime,  903 
Conspiracy,  879 

Construction,  see  infra,  Construction  of 

Words. 
Counterfeiting,  879 

Crime  for  which  pardon  has  been  granted, 
874 

Crime  for  which  punishment  has  been 
suffered,  874 

Crime  which  has  not  in  fact  been  commit- 
ted, 874 

Disorderly  conduct,  879 

Disturbing  meetings,  879 

Election  laws,  904 

Embezzlement,  880 

Embezzlement  in  general,  880 

Embezzlement,  oral  words  charging  mere 
breach  of  1  rust,  881 

Embezzlement,  what  words  amount  to 
charge,  880 

Embezzlement,  words  used  concerning 
property  which  was  not  in  plaintiff's  pos- 
session, 881 

Extortion,  881 

False  pretenses,  882 

Forgery,  882 

Fornication,  875 

Imputing  crime  for  which  party  accused 

is  not  liable  10  punishment,  873 
Imputing  several  or  one  of  several  crimes, 

873  . 

Imputing  that  another  has  acknowledged 

commission  of  crime,  874 
Imputing  that  plaintiff  has  been  arrested 

for  crime,  875 
Incest,  883 

Indecent  exposure,  883 

Injuries  to  domestic  animals,  892 

Justification,  1070 

Degree  of  proof  requisite  in  criminal 

cases,  1072 
Preponderance  of  evidence  sufficient  in 

civil  action,  1071 
Proof  of  all  elements  of  offense  neces- 
sary, 1070 
Quantum  of  proof  required,  107! 
Reasonable  doubt,  1071 
Keeping  disorderly  house,  900 
Kidnapping,  904 
Larceny,  884 

Larceny,  charge  of  carrying  away,  888 
Larceny,  charge  that  one  is  a  rogue,  88S 
Larceny,  charge  that  plaintiff  is  a  thief, 889 
Larceny,    charge  that    plaintiff  "  took 

property,  890 
Larceny,  in  general,  884 
Larceny,  in  what  words  actionable  charge 

may  be  made,  885 
Larceny,  property  charged  to  have  been 

stolen  must  have  been  subject  uf  larceny, 

891 
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LIBEL  AND  SLANDER,  cont'd. 

Words  importing  commission  of  crime,  cont'd. 
Larceny,  "  take,"  891 

Larceny,  writing  actionable  though  larceny 

not  charged,  887 
Larceny,  written  words  charging  larceny, 

886 

Malicious  mischief,  892 

Words  charging  the  crime,  892 
Miscellaneous  crimes,  903 
Murder,  see  infra,  Murder. 
Offense  against  statutes  of   the  United 

States,  874 
Oral  words,  868 

As  respects  nature  of  crime  and  pun- 
ishment, 869 

Crime  committed  in  another  country, 
873 

Crime  committed  in  another  jurisdic- 
tion, 872 

Fact  that  offense  is  indictable  not  the 

criterion,  871 
Fine,  872 

Imprisonment,  872 

Indictable  crimes  involving  moral  tur- 
pitude or  subjecting  offender  to  in- 
famous punishment,  870 

Infamy,  870-871 

In  general,  868 

Misdemeanors,  871 

Moral  turpitude,  872 

Presentment,  871 
Particular  crimes,  875 

Perjury  and  subornation  of  perjury,  see 
infra,  Perjury  and  Subornation  of 
Perjury. 

Polygamy,  878 

Postal  offenses,  904 

Prostitution,  900 

Public  officers,  950 

Rape,  901 

Receiving  stolen  goods,  892 
Removal  of  landmarks,  gor 
Robbery,  goi 
Roguery,  888 
Seduction,  go2 
Sodomy,  g02 

Solicitation  to  commit  crime,  g02 

"  Take,"  8gi 

Thief,  88g 

Thieving,  890 

Thievish,  890 

Treason,  904 

Unnamed  crime,  873 

Violating  election  laws,  904 

Words  imputing  want  of  chastity \  see  infra, 
Words  Importing  Want  of  Chastity, 
Lechery,  etc. 

IVords  not  importing  commission  of  crime, 
see  infra.  Words  Not  Importing  Com- 
mission of  Crime, 

Written  words,  868 
Words  importing  want  of  chastity,  lechery,  etc., 
931 

Actions  to  recover  special  damages,  936 
Adultery  a  crime  by  statutes,  934 
Adultery  and  fornication  distinguished, 
940 

Adultery  ground  for  divorce,  933 

Ambiguous  words,  937 

Attempts,  940 

"  Bad  woman,"  940 

Bastardy  proceedings,  g32 
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LIBEL  AND  SLANDER,  cont'd. 
Words  importing  want  of  chastity,  lechery,  etc., 

cont'd. 
"  Bitch,"  g38 

Common-law  rule  as  to  oral  words,  g32 
Criminal  libels,  g32 

Criticisms  of  and  departure  from  doctrine, 
933 

"  Dangerous  woman,"  g4i 
Imputations  upon  men,  g4i 
Imputations  upon  women,  g37 
Imputing  lasciviousness,  lecherous  acts, 
etc.,  g32 

Imputing  want  of  chastity  in  general,  931 
Insinuations,  g37 
Intercourse,  g40 

In  what  words  actionable  charge  may  be 

made,  937 
"  Kept,"  940 

Miscellaneous  words  and  phrases,  940 

Oral  words,  932,  935 

Particular  imputations,  937 

Plain  and  natural  import  of  words,  937 

Pregnancy,  93g 

"  Prostitute,"  933,  937 

"  Screw,"  940 

Statutes  expressly  giving  right  of  action 

for  oral  words,  g35 
Statutes  making  adultery  a  crime,  g34 
Statutory  provisions,  g34 
"  Strumpet,"  937 

Tendency  of  writing  to  bring  another  into 

scorn  and  disgrace,  931 
Vulgar  and  indecent  words,  g3g 
"  Whore,"  g37 

Words  charging  woman  with  ptegnancy, 
939 

Words  imputing  mere  attempts,  g40 
Written  words,  g3i 
Words  not  importing  commission  of  crime  (see 

infra,    WORDS    TOUCHING    ANOTHER  IN 

His  Office,   Trade,    Profession,  or 
Business),  905,  927 
Blackleg,  927 

Chastity,    see   infra,    Words  Importing 

Want  of  Chastity,  Lechery,  etc. 
Cheat,  927 

Construction,  see  infra,  Construction  of 

Words. 
Contagious  disease,  929 
Criminal  libels,  906 
Disease,  g2g 

Diseases  to  which  rule  applies,  930 
Ignorance,  929 
Illiteracy,  929 

Impugning  mental  capacity,  929 
Imputation  of  loathsome  or  contagious 

disease,  g2g 
Imputing  criminal  disposition  and  inten- 
tion, 918 

Imputing  moral  turpitude  and  commission  of 
dishonorable,  dishonest,  and  immoral  acts, 

919 

Authorship  and  publication  of  libel  and 

slander,  922 
Cant  words,  924 
Hypocrisy,  926 

Imputing  that  another  is  a  gambler,  927 
Imputing  breach  of  trust,  925 
Imputing  commission  of  fraud,  924 
Imputing  dishonesty  and  commission  of 

dishonest  acts,  922 
Imputing  drunkenness,  926 
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LIBEL  AND  SLANDER,  cont'd. 

Words  not  importing  commission  of  crime,  con. 
Imputing  moral  turpitude,  etc.,  cont'd. 
Imputing  want  of  chastity,  925 
Imputing  ivant  of  religious  belief,  926 
In  general,  919 

In  what  words  actionable  charge  may  be 

made,  920 
Liar,  921 
Slang,  924 

Want  of  veracily,  920 
Imputing  violalion  of  duties  imposed  by 

domestic  relations,  927 
Knave,  927 
Mental  capacity,  929 
Oral  words,  906 

Breach  of  contract,  908 

Common-law  rule,  906 

Conversion,  908 

Duelling,  statutes  to  prevent,  908 
Exceptions  to  common-law  rule,  907 
Insulting  words,  908 
Negligence,  908 
Particular  imputations,  908 
Statutory  provisions,  908 
Trespass,  908 

Violation  of  city  ordinance,  908 
Whether  statutes  abrogate  common  law, 

908 

Words  exposing  another  to  ridicule,  con- 
tempt, degradation,  or  disgrace,  see 
infra,  WORDS  EXPOSING  ANOTHER  TO 

Ridicule,  Contempt,  Degradation, 

or  Disgrace. 
Rascal,  927 
Rogue,  927 
Scoundrel,  927 
Swindler,  927 

Words  imputing  'want  0 f  chastity,  see  in fra. 
Words  Importing  Want  of  Chastity, 
Lechery,  etc. 
Written  words,  905 

Written  words  tending  to   diminish  re- 
spectability of  person,  906 
Words  touching  another  in  his  office,  trade,  pro- 
fession, or  business,  942,  954,  959 
Agents,  965 
Artisans,  966 
Attorneys,  960 
Authors,  967 
Bankers,  967 

Broad  statement  of  general  rule,  942 

Business  men,  954 

Butchers,  967 

Clergymen,  963 

Clerks,  965 

Conductors,  967 

Dentists,  962 

Detectives,  967 

Distinction  between  imputations  upon 
general  reputation  and  words  touching 
special  character  or  relation,  944 

Druggists,  962 

General  reputation,  944 

Illegal  business,  947 

Imputations  concerning  treatment  of  par- 
ticular case  by  physician,  962 

Imputations  made  after  occupation  or  em- 
ployment has  ceased,  947 

Imputations  upon  artisans  and  mechanics, 
966 

Imputations  upon  clergymen,  963 
Imputations  upon  clerks,  agents,  servants, 
etc.,  965 
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ABEL  AND  SLANDER,  cont'd. 
Words  touching  another  in  his  office,  etc.,  cont'd. 
Imputations  upon  merchants,  traders,  and  busi- 
ness men,  954 
Announcement  of  writer's  intention  not 

to  do  business  with  plaintiff,  955 
Corporations,  958 
Dishonesty,  957 

False  reports  of  mercantile  and  collect- 
ing agencies,  956 
Fraud, 957 

Insolvency  or  want  of  credit,  955 

Manufacturers,  957 

Particular  imputations,  955 

Quality  of  particular  article  of  manu 
facture,  958 
Imputations  upon   persons  in  offices  of 

trust  or  profit,  959 
Imputations  upon  persons  pursuing  mis- 
cellaneous vocations,  967 
Imputations  upon  seamen,  966 
Imputations  upon  teachers,  964 
Imputations  which  are  actionable  within 

general  rules,  943 
Innkeepers,  967 
Judicial  notice,  968 
Lawyers,  960 
Mechanics,  966 
Merchants,  954 
Moral  turpitude,  944 

Necessity  to  aver  that  words  touched 
plaintiff  in  his  special  character  or  rela- 
tion, 946 

Officer  exceeding  his  jurisdiction,  945 
Oral  and  written  words,  948 
Physicians,  961 
Public  officers,  945,  949 

Army  and  navy  officers  and  soldiers,  951 

As  respects  particular  imputations,  950 

As  respects  particular  officers,  951 

Candidates  for  office,  952 

Caricatures,  951 

Commission  of  crime,  950 

Congressmen  and  members  of  legisla- 
ture, 951 

Constables,  952 

Corruption,  951 

Dishonesty,  951 

Drunkenness,  951 

Ignoramus,  953 

In  general,  945,  949 

Integrity,  951 

Justices,  952 

Malfeasance,  950 

Misfeasance,  950 

Oral  or  written  words,  945,  949 

Particular  imputations,  953 

Policeman,  952 

Politicians,  952 

Prosecuting  attorneys,  952 

Sheriffs,  952 

Words  actionable  which  would  not  be  if 
spoken  of  common  person,  950 
Quack,  961 

Question  for  jury,  946 
Reputation,  944 
Seamen,  966 
Servants,  965 
Slander,  948 

Special  character  or  relation,  944 
Surgeons,  961 
Teachers,  964 
Traders,  954 
Trustees,  959 
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LIBEL  AND  SLANDER,  cont'd. 
Words  touching  another  in  his  office,  etc.,  cont'd. 
Vocation  of  which  court  cannot  take  judi- 
cial notice,  968 
Who  may  maintain  action,  1055 
Words  not  expressly  applied  to  special 

character  or  relation,  946 
Words  which  do  not  import  commission 
of  crime,  948 

LIBERA  L,  1 123 

LIBERALITY,  1123 

LIBERATE,  1123 

LIBERTY,  1 124 

LIBERTY  OP  SPEECH,  1125 

LIBERTY  OP  THE  PRESS,  1 125 
Libel  and  slander : 

Injury  must  be  alleged,  1051 
Meaning  of  liberty  of  the  press,  1051 

LIBRARY,  1126 

LICENSE  (REAL  PROPERTY),  1127 
Acts  of  licensee's  servants,  1135 
Adverse  possession,  1130 
Creation,  1131 

Assent  by  silence,  1133 

Express,  1131 

General  public,  1133 

Implied,  1132 

Ratification,  1134 

Sale  of  goods,  1133 
Creditor's  rights,  1130 
Definition,  1127 
Duties,  1135 
Effect,  1128 
Evidence,  1150 
Examples,  1128 
Invitation,  1137 
Landlord  and  tenant : 

Licensee  distinguished  from  tenant,  170 

Tenancy  at  will  distinguished  from 
license,  182 
Liabilities,  1135 
Licensees,  1139 
Licensors,  1136 
Mining  rights,  1131 
Nature,  1127 

Nonassignable  character  of  license,  1140 
Parties,  1135 

In  general,  1135 

Injury  to  licensee,  1136 

Invitation  express  or  implied,  1137 

Licensees,  1139 

Licensors,  1136 

Misconduct  of  employees,  1138 

Passive  permission,  1136 

Railroad  crossings,  1138 

Reasonable  time  to  remove  structures,  1140 

Who  may  grant  license,  1136 
Questions  of  law  and  fact,  1150 
Revocation,  1140 

By  acts  of  licensee,  1141 

By  conveyance,  1141 

By  death,  1141 

By  licensee,  1143 

By  words  or  acts  of  licensor,  1140 

Coupled  with  grant  or  interest,  1147 

Effect,  1143 

Effect  of  consideration,  1144 
Effect  of  destruction  of  subject  matter, 
1 149 
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LICENSE  (REAL  PROPERTY),  cont'd. 
Revocation,  cont'd. 

Executed  licenses,  1145 
Grantee's  estate,  1142 
In  general,  1140 
Injunction,  1146 
Instances,  1144 
Involuntary  license,  1148 
Irrevocable,  1147 

Irrevocable  if  executed  and  expense  in- 
curred, 1145 
License  not  coupled  with  an  interest,  1143 
Modes,  1140 
Notice,  1145 

Particular  performance,  1147 
Restoration  of  premises,  1150 
Revocable  where  expense  incurred,  1146 
Rights  of  parties  on  revocation  and  at- 
tempted revocation,  1149 
Right  to  revoke,  1143 
Statute  of  frauds,  1147 
Structures,  1150 
Suit,  1143 

To  do  something  on  licensee's  land,  1148 
Trees  or  crops  are  sold  orally,  1148 

Scope  of  license,  1134 

Statute  of  frauds,  1130 

Time  of  exercising  license,  1135 

Title  in  land,  1128 

Writing,  1130 

LIENS  : 

Landlord's  lien,  see  Landlord  and  Tenant. 

LIMITATION  OP  ACTIONS  (see  Laches): 
Larceny,  536 
Letters  of  credit,  836 
Libel  and  slander,  n  18 

Admissions,  1118 

Burden  of  proof,  1118 

In  general,  11 18 

Repetitions,  1118 

When  statute  begins  to  run,  1118 

LIMITATION  OR  PURCHASE: 

Whether  legal  representatives,  words  of  limi- 
tation or  purchase,  815 

LODGING,  see  Landlord  and  Tenant. 

LOST  INSTRUMENTS: 

Justices  of  the  peace,  33 

LOST  PROPERTY,  see  Larceny. 

MALICE,  see  Libel  and  Slander. 

3IARQUE,  837 

MARRIAGE: 

Justices  of  the  peace: 

Powers  as  to  marriage,  40 

MARRIED  WOMEN  (see  Leases;  Libel  and 
Slander): 
Justices  of  the  peace: 

J  urisdiction,  30 
Laches,  107 

Coverture  as  excuse,  107 

MASTER  AND  SERVANT,  see  Landlord 
and  Tenant;  Larceny;  Libel  and  Slander. 
MECHANICS'  LIENS  : 
Justices  of  the  peace  : 

Jurisdiction  to  foreclose,  32 
MERCANTILE  AGENCIES: 
Libel  and  slander,  956,  1035 
Agencies,  956 
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MERGER : 
Landlord  and  tenant,  211 

Termination  of  tenancy,  353 

MILITARY  LAW  : 
Libel  and  slander : 

Court  martial,  11  rg 

Privileged  communications,  1028 

MINES  AND  MINING  CLAIMS  (see  Land- 
lord and  Tenant;  Lateral  and  Subja- 
cent Support) : 
Known  mines,  tg 
Laches,  102 
Leases,  623 

MISDEMEANOR,  see  Libel  and  Slander. 

MISTAKE  (see  Landlord  and  Tenant;  Libel 
and  Slander)  : 
Laches,  118 

MONOPOLIES       AND        CORPORA  TE 
TRUSTS,  see  Labor  Combinations. 

MORTGAGES  (see  Landlord  and  Tenant; 
Leases)  : 
Landlord  and  tenant : 

Contracts  creating  relation  of  landlord  and 

tenant,  170 
Mortgagor  not  tenant  to  mortgagee,  170 

MUNICIPAL  CORPORATIONS  (see  Jus- 
tices of  the  Peace): 
Legacies  and  devises,  741 

MURDER  (see  Libel  and  Slander): 
Law  of  the  road,  590 

NAVIGABLE   WATERS,  see  Lakes  and 
Ponds. 

NEGLIGENCE  (see  Laches;  Landlord  and 
Tenant;  Law  of  the  Road): 
Justices  of  the  peace  : 

Jurisdiction  in  actions  for  personal  inju- 
ries, 23 

NEGOTIABLE  INSTRUMENTS,  see  Let- 
ters of  Credit. 

NEWSPAPERS,  see  Libel  and  Slander. 
NEXT  OP  KIN  : 

Whether  legal  representatives,  personal  rep- 
resentatives, or  representatives,  819 

NOTICE  (see  Landlord  and  Tenant;  Lat- 
eral and  Subjacent  Support): 
Knowledge  and  notice,  68 

NOTICE  TO  QUIT,  see  Landlord  and  Ten- 
ant. 

NUISANCES  (see  Landlord  and  Tenant): 
Labor  combinations,  93 
Laches,  122 

NUNCUPATIVE  WILLS : 

Last  sickness,  538 

OATH: 

Justices  of  the  peace,  14 

OBSCENITY  : 
Libel  and  slander  : 

Reports  of  judicial,  legislative,  or  other 
proceedings,  1045 

OFFICERS   OF   PRIVATE  CORPORA- 
TIONS : 
Landlord  and  tenant : 

Who  liable  for  rent,  279 


OPTIONS,  see  Leases. 

ORDINANCES : 

Law,  571 

PAROL  EVIDENCE  (see   Landlord  and 

Tenant;  Legacies  and  Devises): 
Leases,  618 

Ambiguities,  619 
Collateral  agreements,  619 
Custom,  619 
General  rule,  618 
Latent  ambiguities,  619 
Modification  of  terms  of  lease,  619 
Technical  words,  619 
Term  622 

PARTNERSHIP  (see  Libel  and  Slander): 
Landlord  and  tenant : 

Who  liable  for  rent,  278 
Leases : 

Implied  trusts  arising  out  of  renewals,  696 

PATENTS : 

Label,  70 

PENALTIES,  see  Justices  of  the  Peace; 
Landlord  and  Tenant. 

PERJUR  Y,  see  Libel  and  Slander. 

PERPETUITIES: 

Leases,  611 

PERSONAL  REPRESENTATIVES  (see 
Leoal  Representatives,  Personal  Repre- 
sentatives, Representatives,  etc.),  813 

PHYSICIANS  AND  SURGEONS,  see  Libel 
and  Slander. 

PICKETING  : 

Labor  combinations,  86 

PIRACY : 

Larceny,  463 

PRESCRIPTION  (see  Lakes  and  Ponds): 
Lateral  and  subjacent  support,  546,  553 

PRESIDENT  : 
Libel  and  slander : 

Privileged  communications,  1028 

PRESUMPTION,  see  Larceny;  Libel  and 
Slander. 

PRIVATE  INTERNATIONAL  LAW  (see 
Larceny;  Libel  and  Slander): 
Laches: 

Coverture  as  excuse,  107 

PRIVILEGED  COMMUNICATIONS,  see 
Libel  and  Slander. 

PROFITS: 

Landlord  and  tenant,  274 

PUBLICATION,  see  Libel  and  Slander. 

PUBLIC  OFFICERS  (see  Justice  of  the 
Peace;  Legislature;  Libel  and  Slander): 
Justices  of  the  peace,  29 

Actions  against  constables,  29 
Jurisdiction,  29 
Misconduct  in  office,  29 

PURCHASERS  : 

Whether  legal  representatives,  personal  rep- 
resentatives, or  representatives,  819 
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Questions  of  Law  and  Fact.  INI 

QUESTIONS  OP  LAW  AND  PACT  (see 
Libel  and  Slander): 
Law  of  the  road  : 

Leaving  horse  unfastened  and  unattended, 
589 

QUIET  ENJOYMENT  (see  Leases). 
Let,  827 

QUIETING  TITLE,  see  Laches. 

QUORUM  : 

Justices  of  the  peace,  12 

RAILROADS   (see    Lateral    or  Branch 
Railroads): 
Lateral  and  subjacent  support,  557 

REAL  PROPERTY  (see  Landlord  and  Ten- 
ant; Larceny;  Lateral  and  Subjacent 
Support;  License  [Real  Property]): 
Land, 141 

REASONABLE  DOUBT: 

Libel  and  slander,  1080 

RECEIVERS  : 
Landlord  and  tenant : 

Right  to  rent,  284 
Whether    legal    representatives,  personal 
representatives,  or  representatives,  820 

RECEIVING  STOLEN  GOODS,  see  Lar- 
ceny. 

RECORDS  : 

Larceny,  515,  517 

RECOUPMENT,  see  Landlord  and  Tenant. 

RELEASE  (see  Landlord  and  Tenant): 
Laches,  121 

Landlord  and  tenant,  211 

Rent,  292 

REMOVING  CLOUD,  see  Laches. 
RENT,  see  Landlord  and  Tenant. 
REPAIRS,  see  Landlord  and  Tenant. 

REPLEVIN : 

Justices  of  the  peace,  2S 

REPRESENTATIVES,  see  Legal  Repre- 
sentatives, Personal  Representatives, 
Representatives,  etc. 

REPRISAL,  837 

RESCISSION,  see  Landlord  and  Tenant. 

RESOLUTIONS  : 

Legislature,  824 

RESTITUTION,  see  Larceny. 

RESTRAINT  OF  TRADE,  see  Labor  Com- 
binations. 

REVERSION,  see  Landlord  and  Tenant. 

RIPARIAN  OWNERS,  see  Lakes  and 
Ponds. 

ROAD,  see  Law  of  the  Road. 

ROBBERY: 

Larceny,  460 

ROYALTIES: 

Landlord  and  tenant,  261 

SATISFACTION,  see  Legacies  and  Devises. 

SESSIONS: 
Legislature,  824 
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^-A-  Time,  Computation  of. 

SET-OFF,  RECOUPMENT.  AND  COUN- 
TERCLAIM (see  Landlord  and  Tenant)- 
Justices  of  the  peace,  28 

In  general,  28 

Jurisdiction  of  set-off  and  counterclaim,  28 
Nature  and  amount  of  set-off  and  coun- 
terclaim, 28 

SIDINGS,  see  Lateral  or  Branch  Rail- 
roads. 

SLANDER,  see  Libel  and  Slander. 

SNOW,  see  Landlord  and  Tenant. 

SPECIAL  ASSESSMENTS  : 
Justices  of  the  peace  : 

Equitable  jurisdiction,  31 

SPECIFIC  PERFORMANCE  : 
Leases  : 

Agreements  to  lease,  603 

SPURS,  see  Lateral  or  Branch  Railroads. 

STALE  CLAIM,  97 

STA  TE,  see  Lakes  and  Ponds. 

STATUTES : 

Law,  569-570 

STATUTES  OF  FRAUD : 
Leases : 

Signing,  606 

STREETS,  see  Law  of  the  Road. 

STRIATES,  see  Labor  Combinations. 

SUBJACENT  SUPPORT,  see  Lateral  and 
Subjacent  Support. 

SUMMAR  Y PROCEEDINGS,  see  Landlord 
and  Tenant. 

SUNDAY : 
Landlord  and  tenant : 

Time  of  payment,  273 

SURETYSHIP,  see  Justices  of  the  Peace. 
SURFACE  WA  TERS,  see  Lakes  and  Ponds. 
SURRENDER,  see  Landlord  and  Tenant. 

SURVIVAL  OF  ACTION: 

Libel  and  slander,  1056 

SURVIVORSHIP : 

Legacies  and  devises.  750,  751 

SWITCHES,  see  Lateral  or  Branch  Rail- 
roads. 

TAKING,  see  Larceny. 

TAXATION  (see  Leases): 
Justices  of  the  peace  : 

Equitable  jurisdiction,  31 

TAXES,  see  Landlord  and  Tenant. 

TENANT,  see  Landlord  and  Tenant. 

TENDER : 

Landlord  and  tenant : 

Rent,  292 

TERM  : 

Landlord  and  tenant : 

Definition,  164 

TI3IE,  COMPUTATION  OF : 

Landlord  and  tenant,  206 
Leases,  634 
Legislature,  824 
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Torts. 


INDEX. 


Women. 


TORTS,  see  Justices  of  the  Peace. 
TOWNS,  see  Justices  of  the  Peace. 
TRADE  COM  BIN  A  T/ONS,  see  Labor  Com- 

BINATIONS. 

TRADEMARKS : 

Label,  70 

TRADE  UNIONS,  see  Labor  Combinations. 
TRA  VELERS,  see  Law  of  the  Road. 

TRESPASS  : 

Justices  of  the  peace,  24 
Landlord  and  tenant : 

Tenancy  at  sufferance,  181 
Larceny,  469 

TRUSTEES : 

Whether  legal  representatives,  personal  rep- 
resentatives, or  representatives,  820 

TRUSTS,  see  Leases. 

UNDUE  INFLUENCE: 

Paramours  and  illegitimate  children,  736 

UNINHABITABLE  : 

Landlord  and  tenant,  310 

UNITED  STATES  : 
Justices  of  the  peace  : 

Incompatible  offices,  12 

UNTENANTABLE : 

Landlord  and  tenant,  310 


USAGES  AND  CUSTOMS  (see  Landlord 

and  Tenant): 
Law,  571 

Landlord  and  tenant: 

Notice  to  quit,  203 

VEHICLES,  see  Law  of  the  Road;  Ordi- 
nances. 

VENDOR  AND  PURCHASER,  see  Land- 
lord and  Tenant. 

VENUE,  see  Libel  and  Slander. 

WARRANTIES,  see  Leases. 

WASTE  (see  Landlord  and  Tenant)  : 
Landlord  and  tenant : 

Forfeiture,  380 

WATER    AND    WATERCOURSES,  see 
Lakes  and  Ponds. 

WEAR  AND    TEAR,  see  Landlord  and 
Tenant. 

WIDOW  : 

Whether  legal  representatives,  personal  rep- 
resentatives, or  representatives,  820 

WILLS  (see  Legacies  and  Devises): 
Letters,  830 

WITNESSES  (see   Legacies  and  Devises; 
Libel  and  Slander): 
Laches  : 

Death  of  witness,  105 

WOMEN,  see  Libel  and  Slander. 
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